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OVERVIEW

NDIAN INFORMATION TECHNOLOGY
NDUSTRY

DOMAIN NAME DISPUTE RESOLUTION
THROUGH INDIAN COURTS

EXPERIENCE OF ICANN'SUDRP
PRESENT AND FUTURE ISSUES




INDIAN IT INDUSTRY

ANNUAL GROWTH RATE CONSISTENTLY
OVER 50% SINCE 1991

1999-2000 MORE THAN ONE-THIRD
FORTUNE 500 CO’S SOURCED MISSION
CRITICAL SOFTWARE

NASSCOM - McKINSEY : 2008 US$ 87
BILLION

4 MILLION TECHNICAL WORKERS; 1632
EDUCATIONAL INSTITUTIONS; 68000
COMPUTER PROFESSIONALS EVERY
YEAR



DOMAIN NAME DISPUTES- INDIAN
EXPERIENCE

 YAHOO & REDIFF:
— INJUNCTIONS GRANTED
— TM LAW APPLIESON THE NET

— ANONYMITY, ACCESSAND POTENTIAL
HARM - GREATER STANDARD OF VIGILANCE
AND CARE

« MUTUALFUNDS: NAME GENERIC
INDJUNCTION DECLINED

e« OVER30CASES MOSTLY EXPARTE



TheYahoo! Case
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UDRP PROCEEDINGS

SLOWING DOWN OF DOMESTIC CASES
AFTER UDRP CAME INTO FORCE

COST LESSBUT NOT DRAMATIC -
LITIGATION INEXPENSIVE

TIME: DRAMATIC SAVING 2-3MONTHS
VSMINIMUM 3-5 YEARS; NO INTERIM
TRANSFER

FOREIGN DEFENDANTS: LOCATING
THEM, SERVING AND EFFECTIVELY
ENFORCING NIGHTMARE



LITIGATION PREFERRABLE :

NEED FOR IMMEDIATE INJUNCTION
RELIEFS SOUGHT BEYOND TRANSFER
ccTLD’'s & SOME OTHERS

INFRINGEMENT OTHER THAN DOMAIN
NAMES: COPYRIGHT CONTENT, TM USE
ON HOMEPAGE, METATAGGING
HYPERLINKING TYPE CASES

WHERE BAD FAITH NOT EVIDENT




TREMENDOUS AWARENESS
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“TRULLY INTERNATIONAL TM LAW”

 “The Administrative panelswill develop
precedent under these rules which will form a
new body of trully international trade mark

law unique to domain name entitlement” ..Prof
J. Thomas M cCarthy



The New Jurisprudence




BAD FAITH

OFFER TO SELL AMOUNTS TO "USE’
— BROKER SITES
— COMPLAINANT CONTACTS RESPONDENT

USE INCLUDES INACTIVE USE, PASSIVE
HOLDING

_LINK TO PORNO OR COMPETITOR SITES

DISRUPTING BUSINESS - CONTACTSWITH
A COMPETITOR, LICENSEE IN BREACH

GENUINE PROTEST SITE - FREEDOM OF
EXPRESSION -UNLESS COMMERCIAL




BAD FAITH

MULTIPLE REGISTRATION OF FAMOUS
MARKS

TYPOGRAPHICAL PIRACY

CONCEAL IDENTITY, CONTACT DETAILS
ATTRACT COMMERCIAL GAIN
DISCLAIMER DOESN'T DISPEL BF



LEGITIMATE INTEREST

FAILURE TO RESPOND - ADMISSION BY
SILENCE

NOT AWARE - BONAFIDE OFFERING
GOODS OR SERVICES OR PREPERATIONS

AUTHORISED DEALER
DIFFERENT FIELDS OF BUSINESS
GENERIC/DESCRIPTIVE NAMES
THIRD PARTIES USING
COMMONLY KNOWN

MERE INTEREST NOT ENOUGH



GENERAL

« NATURE OF CASE - ONLINE ARBITRATION
NOT APPROPRIATE

« PROCEDURES NOT MET BY COMPLAINANT

e CHOICE OF LAW DIFFERENT COUNTRIES
INVOLVED - BROAD AND COMMON SENSE
INTERPRETATION



SOME ISSUES

e Seek Transfer - Not Cancellation

e No Right to Rgjoinder -Attempt before panelist
appointment else Anticipate defense - put best
case forward

 Where Complex facts - fit for court - challenge
how much to include



CONCLUSION -THE UDRP
EXPERIENCE

ADMINISTRATIVE PROCEEDINGSIN
WHICH PANELISTS CONCERNED WITH
MIXED QUESTIONS OF LAW AND FACT

BOUND TO BE IMPERFECTIONS:

— GLOBAL - MANY DIVERSE SYSTEMS
— VISIBLE

— DEVELOPED IN VACUME

— ANY TM BOOK WILL HAVE CONFLICTING
VIEWS

WITH EXPERIENCE - REDUCE
INCONSISTENCIES

POSSIBLE ONLINE APPEALS




