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N TPAOVLMNOHHBIM BbIPAXEHUAM KYIbTYPbI

HokymeHm nodzomoeneH Cekpemapuamom

BBepneHue

1. Ha cBoux LwecTHagLuaTon n ceMHaaLaTon ceccusix, COCTOSABLLUNXCSA COOTBETCTBEHHO 3-7
mas 2010 r. n 6—-10 gekabpsa 2010 r., MexxnpaBUTENbCTBEHHbIN KOMUTET MO MHTENNEKTYyansHON
COBCTBEHHOCTU, FEHETUYECKUM pecypcaMm, TPaAULNOHHBLIM 3HaHMAM 1 donbkropy («MKIP»)
npocun CekpeTapuaT NogroToBUTb B KA4€CTBE MHAOPMALMOHHBIX JOKYMEHTOB TPU roccapus
OCHOBHbIX TEPMUHOB, OTHOCALLNXCS K UHTENNEKTyanbHON COBCTBEHHOCTN, rEHETUYECKNM
pecypcam, TpaguLMOHHbIM 3HAHUAM U TPaAULMOHHBIM BbIPaXXEHUAM KyrbTypbl, U NPeaCTaBUTb
nx MKIrP*.

2. Ha cBoen geBATHaguaton ceccun, coctosisienca 18—-22 nonsa 2011 r., MKI'P
«npeanoxvn Cekpetapuaty 06HOBUTb rnoccapum, cogepxalumecs B 4OKyMeEHTax
WIPO/GRTKF/IC/19/INF/7 («[moccapwuii Kno4eBbIX TEPMUHOB, OTHOCSILLMXCSA K
WHTEeNNeKTyanbHon COBCTBEHHOCTM U TPAANLMOHHBIM BblPaXXEHUSIM KynbTypbl»),
WIPO/GRTKF/IC/19/INF/8 («I'moccapuin KntoYeBbIX TEPMUHOB, OTHOCALLMXCS K
WHTEeNNeKTyanbHon CO6CTBEHHOCTM U TPaanUMOHHLIM 3HaHuaM») n WIPO/GRTKF/IC/19/INF/9
(«Moccapwui KnoYeBbIX TEPMUHOB, OTHOCALLUXCS K MHTENMNEKTyarbHOM COBCTBEHHOCTU 1

1 OtyeT o wecTtHaguaTton ceccum Komuteta (WIPO/GRTKF/IC/16/8) n oTyeT 0 ceMHaguaTon ceccun KomuteTa
(WIPO/GRTKF/IC/17/12).
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reHeTM4eckrM pecypcamy), O6beaMHMB UX B €4UHOM JOKYMEHTE M onyGnnkoBaB CBOAHbIN
rnoccapui B kKayecTse MHGOPMaLMOHHOIO AOKYMEHTa K criegdytoLlen ceccumn Kommtetar?2.

3. Bo ucnonHeHmne aToro pelleHns 1 BBUOY TOro, YTO HEKOTOPbIE TEPMUHBI, CoaepKaLlmecs
B 3TUX Ffloccapusix, OTHOCATCS KO BceM TpeM Temam, Cekpetapmat o6beanHnn atm Tpu
rnoccapus B 04uH JOKYMEHT 1 OOHOBMI HEKOTOPbIE COAepXKalLUMecs B HEM OnpeaeneHms.
CBogHbIN rnoccapuin 6bin npeacTaBneH B KayectTse MHPOPMALNOHHOIO OKyMEHTa Ha
npeablgywmx ceccuax MKIMP. OH cogepXutcs B NpunoXeHumn K HacTosiLeMy OKyMeHTy. [ns
yao6CcTBa Nonb3oBaHNSA BKITHOYEH and)aBUTHbIV yKasaTernb TEPMUHOB.

4, B rmoccapuun ncnonb3oBaHbl, N0 Mepe BO3MOXHOCTU, Npeabiaywune rnoccapun MKIP,
Jencteyowime aokymeHTbl OpraHmsaumm O6begmMHEeHHbIX Hauuim n gpyrne mexayHapogHble
OOKYMEHTbl. B 3TOM AOKYMEHTe Takke y4YTeHbl onpeaeneHnsa n TepMuHbl, UCMonb3yeMble B
HaLMOHaNbLHOM 1 perMoHanbHOM 3aKOHOAATENbCTBE M NPOEKTaX 3aKOHOB, MHOrOCTOPOHHUX
A0roBopax, B paMkax Apyrux opraHusaumi 1 npoLeccos, a Takke B cnosapsax. Kpome Toro,
onpegeneHns ocHoBaHbl Ha pabounx gokymeHTax MKI'P, apyrnx gokymeHtax BOUC u
AokymeHTax apyrux nporpamm BOUC. Tem He meHee npeanaraemMble onpefeneHns He
ABNAOTCH McYepnbiBaoWMMK. [pyrne TepMUHbI TakKe MOryT UMETb OTHOLLEHME K
NMHTENNeKTyanbHOM COBCTBEHHOCTU U reHETUYECKNM pecypcaM, TPaaULNOHHBIM 3HAHUAM U
TPaAULMNOHHBIM BbIPXXEHUAM KyrbTypbl, @ BbIOpaHHbIE TEPMUHBI MOTYT Takke UMETb Apyrne
onpegenexHuns.

5. BbI60Op OCHOBHbLIX TEPMUMHOB Ba3nMpyeTcsa Ha TEPMUHONONMK, Hambonee 4acTo
ynoTpebnsemon B npoektax gokymeHToB MKI'P n gpyrux AokyMeHTax no ToMmy e BOrnpocy.
BbibpaHHble TepMUHbI 1 Npeanaraemble onpeaeneHns, cCogepXxalmnecs B NPUNOXKeHUn, He
HaHocAT ywep6ba nobbiM Apyrm rnoccapmsam unmn onpeaeneHnsM OCHOBHbIX TEPMUHOB,
cogepxawumcs B npeabiaywmx gokymeHtax MKIMP unu ncnonb3oBaHHbIM B N0ObIX ApYrnx
MeXAYyHapOOHbIX, PErMOHasrbHbIX UM HaUWOHanbHbIX JOKYMeHTax unun popymax. Beibop u
npeanaraemMble onpeaeneHns OCHOBHbIX TEPMUHOB HE O3HaYaloT HENMPEMEHHOrO corfacus
yyactHukoB MKIP ¢ BbIGpaHHbIMY TEepMUHAMKN UK UX NpeanaraeMbiMu onpegeneHnsaMu.
HacTtoswwmnin OKYMEHT HOCUT MHOopMaUMOoHHbBIN XxapakTep, n MKI'P He npeanaraetca
noaTBepXaaTb UM NPUHMMATL BblOpaHHbIE TEPMUHBI UK UX Npeasiaraemble onpeaeneHns

6. MKI'P npednazaemcs rnpuHsams
K ceedeHuro Hacmosuwul dokymeHm u
MPUsIOXEHUE K HEMY.

[MpunoxeHue cnepyeT]

2 Ot4eT o geBaTHaguaton ceccun Komuteta (WIPO/GRTKF/IC/19/12).
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D,OCTyrI n coBMeCTHOe nosfib3oBaHune Bbirogamm

Cratba 1 KoHBeHUumn o Buonorunyeckom pasHoobpasum (1992 r.) npegnuceiBaeT
«CrnpaBeAnMBOE U paBHONPaBHOE pacnpegeneHve 6nar, BO3HUKaOLWMX B pedynbtaTe
NCNONb30BaHNsi TEeHETUYECKNX PECYPCOB, BKITHOYAsi NyTeEM COOTBETCTBYHOLLErO AOCTyNa K HUM U
COOTBETCTBYKOLLEN Nepeaayn CBsA3aHHbIX C HAMW TEXHOMOIMI, Y4nTbIBasi BCe NpaBa Ha 3Tu
pecypcbl U TEXHONOMK, a TakkKe NyTEM COOTBETCTBYHOLLENO (OUHAHCUPOBAHMSAY.

Haronckuin npoTokon perynupoBaHust 4OCTYyNa K reHeTU4eCKUM pecypcam 1 COBMECTHOrO
NCNONb30BaHWsI Ha CnpaBeaIMBON N paBHOW OCHOBE BbIrog OT X NpUMeHeHUs k KoHBeHumn o
BuonornyeckomM pasHoobpasun(2010 2.) HanpasneH Ha «obecriedeHue CoO8MECMHO20
ucrnonb308aHusi Ha cripasednueoli U pagHoU OCHO8Ee 8b1200 OM MPUMEHEHUS] 2eHEMUYECKUX
pecypcos, 8 mom yucne nymem obecrnedeHus Hadnexauweao docmyrna K 2eHemu4ecKum
pecypcam u Hadnexaweud nepedaqyu coomeemcmeyruwux mexHoaoaudl, y4yumsieasl ece rpasa
Ha OaHHble pecypCbl U Ha MexHo02uuU, U nymem Hadrnexau,e2o huHaHCUpOB8aHUS,
codelicmeys makum obpa3om coxpaHeHuUro buono2u4ecKko20 pasHoobpasus u ycmoudueomy
ucrnosib308aHUK €20 KOMIMOHeHMOo8». B cooTBeTCTBMM CO cTaTben 3 [1poTOKON «NpUMeEHsIeTCA
TaKke K TpaguUMOHHBIM 3HAHWSAM, CBSA3aHHbBIM C FeHETUYECKMMM pecypcami, B pamkax cdepbl
aenctems KOHBEHLMM U K BbIroA4am OT MPUMEHEHUST TaKUX 3HAHUNY.

B oTHOWEHNN pacTUTENbHBIX FTEHETUYECKNX PECYPCOB OS5l NPOM3BOACTBA NPOA4OBOSILCTBUS U
cenbckoro xo3sancrea MexOyHapodHbil 002080p 0 pacmumesibHbIX 2eHEMUYECKUX pecypcax
ons npoussodcmea rnpodososibcmeus U 8edeHusl ceribCkoao xo3sticmea NpoaoBoNbLCTBEHHOM
N cenbCKOX03aUCcTBEHHOM opraHmnsaumn (PAO) npegycmaTpmuBaeT B cTaTtbe 1 «crnpaBegnneBoe u
paBHOMpPaBHOE pacrnpeaeneHune Bbirod, CBA3aHHbIX C UX MCMOMNb30BaHMEM, B COOTBETCTBMM C
KoHBeHumen o Guonornyeckom pasHoobpasum, B LENAX YCTOMYNBOrO pas3BUTUSI CENbCKOro
X034MCTBA N HaOEXHOro obecneyYyeHnst NPOJOBONbLCTBUS».

B ctatbe 1 pewerns Ne 391 AHacKkoro coobulectea O pexmme 4oCTyna K reHeTUYECKNM
pecypcam (1996 r.) TepMUH «JOCTYN» onpeaenseTcsa Kak «nofnyyYyeHne n ncnosib3oBaHmne
reHeTUYEeCKMX PecypcoB, COXpaHseMblX in situ 1 ex situ, nx N06OYHbIX NPOAYKTOB U, €CNN 3TO
NPUMEHMMO, UX HEMaTepuarnbHbIX KOMNOHEHTOB, CPean NPoYero, Ans Hay4yHo-
nccnegoBaTeNbCKMX Liener, GMonornyeckon passenkm, CoxpaHeHus!, MPOMbILLNIEHHOTO
NPUMEHEHUSI U KOMMEPYECKOrO UCMOMNb30BaHUSA.

Bbiroabl MOryT BKMoYaTh AEHEXHbIe Y HEeHEXHbIE BbIrofbl, B TOM YUCHE, HO He
UCKMIOYMTENbHO, Te, YTO NpMBeAEHb! B NpunoxeHun k Harovickomy npotokony'. K atanam,
CBA3aHHbIM C MOMy4YeHnem J0CTyrna K reHeTUYECKUM pecypcam U COBMECTHbLIM
MCMOMb30BaHNEM BbIrOf, MOTYT OTHOCUTLCS AEATEeNbHOCTb, NPeALLEeCTBYOLWAs NONyYeHUo
A0CTyna, Hay4Hble UCCneaoBaHus U pas3paboTKM, CBA3AHHbIE C TeHETUYECKMMI pecypcamMu, a
TaKke UX KOMMEPYECcKoe UM MHOe UCMoNb3oBaHWe, BKMoYasi COBMECTHOE UCMOoNb30BaHue
BbIroa>.

ApanTtauus

ApanTauunen SBNAeTCsa akT nepeaenkn paHee CcyLecTBOBaBLUEro npomseeneHms (byab 1o
OXPaHAEMOro Unu siBNsALLErocs obLEeCTBEHHBIM AOCTOSTHUEM) NN TPAAULMOHHOTO
BblpaXKeHUs1 KynbTypbl C LIENblo, OTIIMYHOWN OT TOMW, KOTOPOWM OHO CRY>KUITO NepBOHAYarbHO,
BEeAYLUMI K NOSIBNEHNIO HOBOrO NPON3BEAEHUs], IAe COeANHEHbI ANIEMEHTbI paHee

1 Harovickuin npoTokon perynMpoBaHus 4OCTyna K reHeTU4ECKMM pecypcam U COBMECTHOIO MCMONb30BaHMs Ha
crnpaBeanvBOi U paBHOW OCHOBE BbIrod OT UX NPpUMEHeHUst K KoHBeHL M 0 Guonornyeckom pasHoobpasum,
NYHKT 4 cTaTbm 5.

2 BoHHCKMe pykoBoasiLMe NPUHLMMBLI MO 06ecneyYeHnto 4OCTyna K reHeTUYECKUM pecypcam U COBMECTHOMO
MCMNONb30BaHNs Ha CNpaBeAIMBON 1 paBHOM OCHOBE BbIFOA, OT UX MPUMEHEHWS, MYHKT 23.
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CyLLEeCTBOBABLLErO NPON3BEAEHUSA U HOBbIE 3M1EMEHTbI, MPMBHECEHHbIE B pe3ynbTaTe
nepenenkn.® CtaTbs 12 bepHckoli KoHeeHUUU 06 oxpaHe numepamypHbIX U XyO0KecmeeHHbIX
npoussedeHud (1971 r.) npegycmaTpmBaeT, YTO aBTOPbI NMUTEPATYPHbIX N XyO0XKECTBEHHbIX
npou3BeaeHWIN NONb3YTCA UCKMIOYUTENBHBIM MPaABOM paspeluaTb aganTaunm, apaHXMpoBKY 1
Apyrve nepeaenky cBomx npoussefeHuini. CornacHo ropuanyeckomy criosapto bnaka?,
BNagenbLbl aBTOPCKOro npasa 0bnagatT UCKITYUTENBbHBIM NPaBOM OCYLLECTBNATL HA OCHOBE
OXpPaHAEMOro nNpon3BeaeHnsa NOAroTOBKY NPOU3BOAHbLIX NPOU3BEAEHNI UMK Nepeaesok.

AnbTepHaTMBHOE yperynupoBaHue CnopoB

AnbTepHaTMBHOE yperynuposaHue cnopos (AYC) npegnaraeTt anbTepHatuBy oumumanbHbIM,
cynebHbiM cuctemam paspeLleHns Cnopos B 061acTn MHTENNEKTyanbHOM COGCTBEHHOCTH,
KOTOpble MOryT BO3HUKaTb B OTHOLLEHUWN TPaAULMOHHbBIX 3HAHUI, TPAAULMOHHbIX BblpaXKeHun
KynbTypbl U TeHeTU4Yeckmx pecypcoB. AYC MMeET Lenblo yperynmpoBaHue CnopoB
HecocTa3aTenbHbIMU METOAAMU ANs TOro, YTo6bl 40O6UBaATLCA B3aUMOBBLIrOAHbIX 4S5 BCEX
CTOpPOH pe3ynbTatoB. bnarogapsa AYC cTopoHbl camu 6epyT Ha cebs OTBETCTBEHHOCTb 3a
yperynmpoBaHne KOH(MKTa 1 MOryT NpMHMMaTtb BO BHUMaHWE Apyrne Bonpochkl, NOMUMO
npaBoBbiX HOpM. AYC xapakTepuayeTcs HanuumeM kak ouumnanbHbiX, Tak U HeorumanbHbIX
npoueayp, npeanaras BapyaHTbl, BbIXoAdALWwMe 3a paMku cygebHoro npouecca, n npeaocTaBnss
CTOpOHam BonbLUe KOHTPONSA B onNpeaeneHny napameTpoB cnopa 1 Hambonee noaxoasawlero
nyTW Ans AOCTWXKEHUs paspelleHns. YeTbipbMs rnaBHbiMu Mmetogammu AYC asnatoTcs
neperoBopbl, NOCPEAHNYECTBO, apbuTpax n COBMeCTHOe Npaeo.

Bonpocel, kacatowmecs TpagMuMOHHbIX 3HAHWUIA, YacTo BbIBaOT CIOXHO NepenneTeHHbIMK C
KyNbTYPHbIMU LLEHHOCTAMMW, N MHOTME pasHOornacus CBA3aHbl C BOMPOCaMM Hagexallero ¢
TOYKWN 3pEHUsI KyNbTypbl MCNOMb30BaHNs, 0OMEHa 3HaHUSIMU U yKa3aHWs NPUHAANEXHOCTH.
AYC aBnsieTcsa BakHbIM 31IEMEHTOM B LIENTOM Auana3oHe BapuaHToB yperynnpoBaHus Cnopos,
NMEIOLLINXCA B pacnopsiXeHMN KOPEHHbIX HAPOAOB U NOMb30oBaTenen u3 yncna TpeTbmx
CTOpOH?®.

Opo6peHue n yyactue

O6wenpnHATOro onpegeneHns aToro TepMuHa He cyulecTsyeT. B ogHOM 13 KOHTEKCTOB BbINo
BbICKa3aHO NpeasnoXeHue, YTo, HECMOTPS Ha ucnonb3oBaHune B ctatbe 8(j) KoHseHyuu o
buonozauyeckom pasHoobpasuu (1992 r.) BbipaxxeHUsa «C 0gobpeHns 1 Npu yyactumy», B
pasnUyHbIX peLeHNax, Kacatowmxcs ctatb 8(j), 3TOT TEPMUH UCTOSKOBLIBAETCS B 3HAYEHUMU
«npenBapuTenbHoe 060CHOBaHHOE cornacuex»®.

BeHedmumnapbl

O6LLI,eI'IpVIHFITOFO onpegeneHna aToro TepmMnHa He cylecTByerT. Tem He MeHee MHorne
3anHTepecoBaHHble CTOPOHbI OTMeYaru, 4To NpoucxoxaeHne n snageHne TpaamumoHHbIMA
SHaHNAMU U TPaANLNOHHBIMU BblpaXEeHUAMU KYTIbTypbl, KakK npaBuino, cHMTaeTca
KOJTTEKTUBHbIM, MO3TOMY niobble npaesa N MHTepeChbl NPUMEHUTESIbHO K 3TOMY MNMPOAYKTY
AOJDKHbI NpUHanneXxatb obLKnHam, a He oTaenbHbIM nuuam. OgHako B HEKOTOpPbIX Ciiy4dadax

3 My6nukauna BONC «PykosBoacteo BOMC no goroBopam B 0611acTii aBTOPCKOro npaBa M CMeXHbIX NpaB u
"nmoccapwuii TepMUHOB MO aBTOPCKOMY NpaBy M CMEXHbIM npaBam», BOUC, cTp. 264.

4 B naHHOM pokymeHTe ucnonbayetcs 10-e usgaHve noa pen. bpariana A. MapHepa.

5

WHdopmaumoHHas cnpaBka BONC Ne 8 «AnbTepHaTvBHOE yperynvpoBaHue CriopoB, KacaloLmMxcsi
WHTENNeKTyanbHON COBCTBEHHOCTH, TPAAMLMOHHbBIX 3HAHWUIA, TPAANLMOHHbIX BbIPAXEHUIA KyNbTypbl U
reHeTU4YEeCKnX pecypcoB», AOCTynHas Ha: https://www.wipo.int/publications/en/details.jsp?id=3877.

6 PekomeHgaumnm, BbIHECEHHbIE y4aCcTHMKaM NeperoBopoB — npeAcrasnTensam ctpaH Adpuku Ha Btopom
noAroTOBUTENTbHOM COBELLI@HUM KOPEHHbIX HAPOJ0B U MeCTHbIX 00wuH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTabpsa 2010 r.


https://www.wipo.int/publications/en/details.jsp?id=3877

WIPO/GRTKF/IC/46/INF/7
MpwnoxeHwue, cTp. 9

OTAEerNbHble NMLA, TakMe Kak TpaguLMOHHbIE LenUTenmn, MOryT CUMTaTbCsl HOCUTENSIMM
TPaAMLUMOHHBIX 3HAHUI UMW TPAAULIMOHHBIX BbIPaXKEHWI KynbTypbl 1 6eHeduLmapammn oxpaHsbi’.

HekoTopble HaunoHanbHbIE U pernoHanbHble 3aKOHbl 06 OXpaHe TPaaULMOHHbBIX 3HAHWUIA U
TPaAVLMOHHBIX BbIpaXXEHWUN KynbTypbl HAAENAoT NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYIOLLME HAPOOHOCTU 1 0BLWMHBLL. BO MHOrMx cnyvasix npaBamy HagensieTcs
NpaBUTENbCTBEHHbIA OpraH, NpM4eM 4acTo nNpegycMaTpuBaeTCs, YTO NOCTYNMNEHNs OT
NpefoCTaBneHVs NPaB Ha UCNOMb30BaHNE TPAAULIMOHHbBIX 3HAHWUIA UMW BbIPAXXEHWIN KyNbTypbl
NPUMEHSITCS AN peanu3auum nporpaMmmM B o6nactax o6pasoBaHus, yCTOMYNBOrO pa3BuTuUS,
HauWOHaNbHOro Hacneaus, coumanbHOro obecneyeHns Unu KynbTypbl.

B xone o6cyxaeHuin aToro Bonpoca 6biN1o 0TMEYEHO, YTO AaHHbIN TEPMUH MOXET BKIHOYaTb
KOPEHHble Hapoabl, KOPEHHbIE OGLLMHbI, MECTHbIE OGLLMHbI, TPAAULMOHHbIE OBLLMHBI,
KyNbTYpHble OGLLMHbI, HAaUUW, OTAENbHbIX SUL, rPYnMbl, CEMbU U MEHbLUMHCTBA.

7 OTtueT 0 cemHaguaTton ceccum Komuteta (WIPO/GRTKF/IC/17/12).
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Buonoruyeckoe pasHooGpasue

B ctatbe 2 KoHeeHyuu o 6uonosudeckom pasHoobpasuu (1992 r.) TepmuH «bronormyeckoe
pa3Hoobpasne», 4acTo CoKpallaembli Kak «bropasHoobpasney, onpegensieTcs kak
«8apuabesnibHOCMb XUBbIX Op2aHU3MO8 U3 8CEX UCMOYHUKOB8, 8KTt0Yasi, cpedu npoyeeo,
Ha3eMHbIe MOPCKUE U UHble B0OHbIE 3KOCUCMEMbI U 3KOJ102UYECKUE KOMIMIEKChI, Yacmbio
KOMOPbIX OHU S8/ISII0OMCS; 3MO MoHsIMue e8Kk/ito4aem 8 cebsi pasHoobpasue 8 pamkax suda,
mex0Oy eudamu U pa3Hoobpasue akocucmemy.

Buonorun4yeckue pecypchbl

Kak onpegensetcs B ctatbe 2 KoHeeHUuuU o0 buosniocudeckom pasHoobpasuu (1992 r.), atoT
TEPMMWH «BKIOYAET reHeTUYECKNE PECYPCbI, OPraHn3Mbl UM UX YacTu, NONynsauUMM Unu nodble
apyrne 6UoTM4eckne KOMMOHEHTbI 3KOCUCTEM, UMELOLLME DAKTUYECKYHO UITN NOTEHLMANBbHYO
MONE3HOCTb UKW LEHHOCTb Ans YyernoBedecTBa». [103TOMy reHeTU4eCKne pecypcbl COCTaBNSOT
OfHY KaTeroputo 6Monormyeckmx pecypcos.

B ctatbe 1 pewwennsa Ne 391 AHgckoro coobuiecTBa 0 pexnme AocTyna K reHeTUYeCKUM
pecypcam (1996 r.) aTOT TEpMUH ONpeaensaeTcs Kak « MHOMBUAYYMbI, OPraHU3Mbl UNIN UX YacCTw,
nonynaumMmM unm niodble BUOTUYECKNE KOMMNOHEHTbI, UMEIOLLME LLIEHHOCTb MW pearibHY Uin
NOTEeHUManbHyo None3HOCTb, KOTOpble coaepXKaT reHeTU4ecKkme pecypcbl UNn nx noboYHble
NPOAYKTbI».

B dpyaux ropuduyeckux dokymeHmax e obsiacmu UHmesiiekmyasnbHol cobcmeeHHocmu amom
mepMUH He UCrofb3yemcs, a UMeomcs CCbIfiKU Ha «buonoaudeckuli Mamepuarny». B
OuvpekTnBe EBponenckoro coto3a o npasoeoli oxpaHe bUOMEXHOI02UYECKUX U306pemeHul
(1998 r.) oH onpefenseTca kKak «MaTepuarn, cogepXxallmi reHeTuyeckyto nHopmauuio u
CNOCO6HBIN Ha CaMOBOCNPOM3BOACTBO MM BOCMPOM3BOACTBO B GUOMOrMYECcKon CUCTEMEY .

B cootBeTcTBMM ¢ Kodekcom DedeparbHbix ripasun CLUA Guonornyecknin matepman BkiovaeT
«maTepuarn, cnocobHbIN Ha NPAMOoe NN HENPSMOE CaMOBOCMNPOM3BEAEHMEY.

B cootBeTcTBMM CO cTaTben 2 KoHgeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.),
Buonornyeckne pecypcbl BKITOYAKOT «reHETUYECKNE PECYPCbl, OPraHn3Mbl UK UX YacTw,
nonynsumm unu nodble apyrne GUoTUYECKNE KOMMOHEHTbI 3KOCUCTEM, NMEtoLLMe haKTUYECKYIO
UM NOTEHUMAnNbHY MNONE3HOCTb UIN LLIEHHOCTb AN YenoBeYvecTsay.

BuotexHonornyeckme nsobpeteHus

OTOT TepMuH onpeaenseTcs B AMpeKkTnee EBponenckoro cotos3a no npaBoBOM OXpaHe
OMOTEXHONOTNYECKNX N30OPETEHUIN KaK «N300pETEHMS, KOTOPbIE KacatoTca NPoayKTa,
COCTOSLLEro U3 Unu cogepxalero 6uonornyecknin matepman unu NpoLecc, C NOMOLLbHO
KOTOPOro GyororMYecknin MaTepuan NpPou3BoAMTCS, NepepabaTbiBaeTCs UM UCMONb3yeTcsa»S.
BuoTtexHonornyeckme n3obpeteHnsa MOXHO pa3fenuTb Ha TPU KaTeropum:
BruoTtexHonormnyeckme n3obpeteHnsa OenaTca Ha TpU KaTeropmm: NpoLecchl CoO3gaHns u
MoandUKaLMM XKUBbBIX OPraHnM3MoB U BMONOrMYECKoro MaTepuana, pesynbTaTtbl Takmux
MPOLIECCOB M WUCMOMNb30BaHNe Takux pe3ynbTaTos®.

BuoTtexHonorua

B ctatbe 2 KoHeeHyuu o 6uonosudeckom pasHoobpasuu (1992 r.) aTOT TepMUH onpeaenseTca
Kak «/10600 8ud mexHosnoauu, cesi3aHHbIl C UCMOIb308aHUEM bUOI02UYEeCKUX CUCMEM, XUBbIX

8 Cratbs 3.1 OupekTtnebl 98/44/EC EBponeiickoro naprnameHnta n Coeta EBponbl oT 6 ntons 1998 r. o
NpaBoOBOW OXpaHe BMOTEXHONOrMYeCKNX N306pEeTEHN.
® Cwm. gokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16.
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op2aHuU3MOo8 Usu Ux Mpou3go0OHbIX A1 U320mMOes1eHUs Uniu USMEHEeHUSs rnpodyKkmoe usnu
rpoueccos ¢ Uesibio UX KOHKpemHo20 ucronb3oeaHusi». B Hazolickom npomokorne
peaynuposaHusi 0ocmyna K 2eHemu4yecKuM pecypcam U CO8MECIMHO20 UCM0Ib308aHUsI Ha
cripaeednueoll U pasHoli 0OCHO8e 8b1200 OM UX rnpumMeHeHus: Kk KoHeeHUuu o 6uonoau4yeckom
pasHoobpasuu (2010 2.) ucrionb3yemcs makoe e orpedesieHue, Kak 8 cmamabe 2.

B cooTBeTCTBUM C 3asiBfieHMeM NpoaoBONbLCTBEHHOM N CENbCKOXO3ANCTBEHHOW OpraHM3aLUmnm
(PAO) no 6uoTtexHonormm ot 2000 r.: «[Mpn NogOBHONM LLMPOKON MHTepNpeTaLun onpegeneHme
OMOTEXHONOrMM OXBATUT MHOTME METOAbI U TEXHONOIMMK, KOTOPbIE 0BbLIYHO MCMONb3YIOTCS B
CenbCKOM XO3ANCTBE M NPOU3BOACTBE NPOAOBONLCTBMSA. [Mpy MHTEpnpeTaunm B y3KOM CMbICHE,
KOoTOpas paccmaTpmBaeT Tonbko HoBble MeToabl [HK, MonekynapHyto Guonoruio un
penpoayKTUBHbIE TEXHONOIMMW, onpeaeneHne GUOTEXHONOMMM OXBaThiBaET PSS Pas3fiMyHbIX
TEXHOMOMK, TakMX, Kak reHHast MHXXeHepust 1 nepegada reHos, paclumdposka OHK n
KIMOHMPOBaHME PaCTEHUIA U XXUBOTHbIX» 10,

TepMuH «CoBpeMeHHas BUOTEXHOMOIMA» TakkKe onpenensieTcs B ctatbe 3 KapmaxeHcKo20
rnpomokona o buobe3onacHocmu Kk KoHeeHyuu o buornoeudeckom pa3Hoobpa3uu, KOTOpbIn 6bin
npuHAT B 2000 r., KaK «NpUMEHeHne:

a) MeToAOB in vitro ¢ NCNONb30BaHMEM HYKITEMHOBbLIX KACIOT, BKNHOYAsa PEKOMOUHAHTHYHO
Ae30kcmpuboHyknenHosyto kncnoty (OHK) n npsimyto MHbEKUMIO HYKIMEMHOBBIX KUCIOT B KIETKM
UNn opraHensbl, unn b) MeTogoB, OCHOBaHHbIX Ha CIIMAHMM KNETOK OPraHM3MOB C pasHbiM
TaKCOHOMMWYECKMM CTaTyCOM, KOTOPbIV NO3BONSIET NPEOAONETb ECTECTBEHHbIE
dusnonornyeckne penpoayKTMBHbIE UM pekoMBNHaLUMOHHbIE Bapbepbl U KOTOPbIE HE
ABNAOTCHA MeTo4aMu, TPaAULNOHHBIMU ANS BbIBEOEHUSA U CENEKLMny.

OpraHusaumst 3KOHOMUYECKOro coTpyaHndecTsa u passutng (O3CP) ucnonb3yet HamepeHHo
LUMPOKOE onpeaeneHne, oxaaTbiBatoLLiee BCIO COBPEMEHHYIO BUOTEXHOMOr0, a TaKkke MHorne
TPaAMLMOHHbBIE UM NOrpaHuYHbIe BUAbl AeaTenbHocTn. K GuotexHonormm oTHocuTca
KAPUMEHEHUE HayKu U MEeXHUKU K XUBbIM Op2aHu3MaM, a makxe K ux 4acmsim, npodykmam u
MOOesIsM, C Uerbio USMEHeHUS XKUBbIX UIU Hexusbix Mamepuarios 0551 co30aHusi 3HaHud,
moeapoe U ycriye» 8 codemaHuu ¢ nepedHeM BUOTEeXHONOrM4YeCKMX MeTOAOB, BKITHOYAIOLLMX,
cpeav npoYvero, TEPMUHbI KrEHHasi MHXEHepusa», «bepMeHTaunsa ¢ NCnonb3oBaHMEM
BuopeakTopar, «reHHas Tepanusy», «buonHdgopmMaTMka» u «kHaHobuoTexHonorus» ',

BOHHCKMe pyKkoBoAsiLMe NPUHLUNBLI N0 06ecneyeHno A4OCTyNa K reHeTU4eCKUM
pecypcam u COBMECTHOro UCMOJIb30BaHUs Ha CpaBeANIMBOM U paBHOW OCHOBe BbIrog
OT UX NPUMEHeHuUsA

BoHHCKMe pykoBoasLmMe NpUHLMIbLI MO o6ecneyeHunio AoCTyna K reHeTUYEeCKUM pecypcam U
COBMECTHOrO MCMONb30BaHUS Ha CNPaBEeANMBOM U PaBHOM OCHOBE BbIFOA4 OT UX NPUMEHEHUS
6binu npuHsmsl 8 2002 2. KoHgepeHuuel CmopoH KoHgeeHyuu 0 6uosioau4eckom
pa3Hoobpa3suu 0515 pykogodcmea 8 peasusayuu coomeemcemayruux nooxeHuti cmamed
8(j), 10(c), 15, 16 u 19 KoHeeHuyuu, kacarowuxcs 0ocmyna K 2eHemu4ecKuM pecypcam u
CO8MECMHO20 UCMOob308aHUs 8b1200. PykoBoadALme NpUHLMNbI HOCAT JOOPOBOSBbHbIN
XapaKTep 1 agpecoBaHbl LUMPOKOMY Kpyry 3aMHTEpecoBaHHbIX CTOpoH 2. OHM oxBaTbiBalOT
npoueaypHble U pernaMmeHTUpyoLLMe acnekTbl, B YaCTHOCTU, NpeaBaputenbHoe 060CHOBaHHOE
cornacue, v onpeaensoT AeHEXHbIe Y HeeHexHble opMbl Bbirog .

10 3aseneHne PAO o BruotexHonorum, goctynHoe Ha: http://www.fao.org/biotech/fao-statement-on-
biotechnology/en/.

" CwM. onpepaeneHne 1 NosHbIN NepeyeHsb Ha:
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm.

12 Cwm. BoHHCKMe pykoBOAsLIME NPUHUMNLI, cTaTtbn 1, 7(a) n 17-21.

13 Cwm. BoHHckue pykoBoasLine npuHUMnbl, ctatbn 24-50 n npunoxexue 1.


http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm
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MexaHunam nocpegHn4yecTBa

CornacHo rnoccapwto, ncnonbdyemomy Nporpammon OOH no okpyxatowen cpeae (KOHEIM),
NoA MEXaHW3MOM NOCPEeAHNYECTBA M3HAYANbHO MOHMMAaNCS (PUHAHCOBLIN MEXaHU3M, Npu
KOTOPOM y4yacTBytoLMe BaHKn OOMEHMBaOTCA YeKaMn U BEKCENSAMU N AEHEXHbIE pacyeTbl
NPOBOAATCS TONbKO B OTHOLLEHNN YMCTOrO canbao. B HacTosuee BpeMsi 3Ha4eHNe TEpMUHA
ObIN0 paclmpeHo 1 BkNoYaeT Nobyo opraHn3aumnio, KoTopas CBOAUT BMECTE NOCTaBLUUKOB U
notpebutenen ToBapos, ycnyr unm nHgopmaumm, obecneunsasi Takum odpasom cCoOOTBETCTBUE
Mexay cnpocom 1 npegnoxeHnem. B cootBeTcTBumM ¢ KBP Obin co3gaH MexaHnsm
nocpegHnyecTBa aAnga obecnedeHns OCTyna BCEX roCcy4apCTBEHHbIX OpraHoB K MHGopMauumn n
TEXHOMOormam, Heo6xoaUMbIM UM NSt OCYLLLECTBNEHNS AeATEeNbHOCTM B obnacTtu
6ropasHoobpasna ',

KoauduumpoBaHHble TpagULMOHHbIE 3HaHUA

«KogudunumposaHHble TpaaULMOHHbIE 3HAHUSA» OTHOCATCH K « TPAAULMOHHBIM 3HaHUSM,
KOTOpble BOMOLLEHbI B CUCTEMATUYECKOM U CTPYKTYPUPOBaAHHOWN hopMe, NO3BONSAOLLEN
ynopsiaouMBaTh, OPraHU3oBbIBaThb, KNaccumunpoBaTh 3HaHWS U pacnpeaensite UX no
KaTeropuam Tem Unu uHbIM crnocoom» '°.

B vactHocTK, B 0BnacTtu TpaguumMoHHOM MeauumHbl 'pynna cneunanuctoB No HETPaAULMOHHON
mMeguumHe BecemupHom opraHnsaumm 3gpasooxpaHeHus (BO3) npoBoauT pasrpaHnyeHme
mexay (a) kognduMpoBaHHbIMKM CUCTEMAMKN TPaAaULMOHHOW MEOULMHbI, KOTOpble Obinn
NMMCbMEHHO PacKpbITbl B APEBHMX CBALLEHHbLIX TEKCTAx M MOMHOCTbI0 OTHOCATCA K cchepe
06LeCcTBEHHOro AOCTOSHMS, KaK, HanpuMep, alopBeaa, NonyyYnBLlas packpbiTve B APEBHUX
CaHCKPUTCKMX TekcTax'®, unu TpaguumoHHas kutaickas meavumHa (TKM), nonyymslias
pacKpbITe B APEBHEKUTANCKUX MeanLmMHCKMX Tekctax'’; u (b) HekoanduLMpoBaHHbIMU
TPaAULMNOHHBIMU MEANLNHCKUMM 3HAHUSIMW, He 3aOUKCUPOBAHHLIMU MUCbMEHHO 1 BO MHOTUX
crny4asx He nNony4varLwmMm packpbiTUS CO CTOPOHbI HOCUTENEN, NepeaaBasiCb U3 NOKONEHNS B
MOKOMeHne B yCTHOM Tpaguumn. Tak, Hanpumep, B KOxXHoN A3umn KogmduumMpoBaHHbIE CUCTEMBI
3HaHWI BKNIOYAKOT MEMULMHCKYHO CUCTEMY atopBeabl, KOAMMPULNPOBAHHYIO B 54 aBTOPUTETHbIX
KHUrax atopsegbl, CUICTEMY CUOAXOB, KOANMUMPOBAHHYIO B 29 aBTOPUTETHLIX KHUrax, 1
Tpaanumio yHaHu TM66, KoanrumMpoBaHHyo B 13 aBTOPUTETHbIX KHUrax ',

MpoBoauTCA eLe ogHO pasrpaHnyeHne, a UMeHHO Mexay (i) TPaaULMOHHBIMU 3HAHMAMM,
KOTOpble KoAMAULUMPOBaHLI, T.€. UMEIOT BOMNJOLLEHNE B MMCbMEHHOWN hopme, 1 KOTopble
OTHOCATCSA K chepe 0bLLECTBEHHOrO AOCTOAHUSA, U (ii) TPAOULMOHHBIMW 3HAHMSIMU, KOTOPbIE HE
KOAMULIMPOBAHbI 1 ABMNAOTCA YacTbio YCTHOW TpaauLmMn KOPeHHbIX obwmH'®. B gokymeHTe

14 UNEP Glossary of Terms for Negotiators of Multilateral Environmental Agreements, page 22, cMm. Ha:
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-
agreements.

15 Cnuncok 1 KpaTkoe TEXHUYECKOE MOSICHEHNE pasnnyHbIX (POPM, B KOTOPbIX MOXHO HaWTW TPaaULMOHHbIE

3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHKT 16 npunoxeHus.

16 AtopBefa npeacrtasnsieT cobor kogununpoBaHHyO cUCTEMY TPaAULIMOHHON MeANLMHDI, NOMY4YUBLLYO
NMMCbMEHHOE PacKpbITUE B BEANYECKUIA NEPUOL, BO BPEMS COCTaBNEHNS apusmMmn TekcToB YeToipex Ben (1500-
1800 rr. o H.3.). Hanbonbluee 4yMcno ynoMmHaHui o Hell BCTpeyaeTcs B Pursene n AtxapsaBege.

17 Cunctema TpaguLMOHHOW KNTaWCKOW MeauLMHbl Obina nsHayanbHO KoguduumpoBaHa U MMCbMEHHO packpbiTa B
TpaktaTe XenTtoro umnepartopa — nepBoM yHAaMEHTanNbHOM, KIacCUYeCcKkoM Tpyae, B KOTOPOM
3aknagpiBatoTca ocHoBbl TKM. PaboTa no coctaBneHuto TEKCTOB TpakTaTa NpoAoIiKanacb HECKOMbKO
ctoneTtunin, ¢ 3 no 1 BB. 4O H.9.

18 KHurv Takmx Tpaguumii, Kak alopega, cucteMa cuaaxoB M yHaHU TGO, ymOMUHAKTCS B Ka4ecTBe
aBTOPUTETHLIX UCTOYHMKOB B lNepsom pasgene 3akoHa MHaun 1940 r. 0 nekapCTBEHHbIX 1 KOCMETUYECKNX
cpeacTBax Ne 23 (B pef. 3akoHa O nekapCTBEHHbIX U kocmeTudeckunx cpeacrteax 1986 r. Ne 71). Cm. nepeveHb
CYLLECTBYHLLMX OHNaMHOBLIX 6a3 AaHHbIX, coaepXallux MHopmMaumio No AoKyMeHTaumum B obnactu
TpaamumnoHHbIx 3HaHun (WIPO/GRTKF/IC/3/6), nyHkT 8. Cwm. Takke Karin Timmermans u Togi Hutadjulu,
Cornawenne TPUNMC n bapmaueBTryeckue npenapatbl: OtyeT 0 cemuHape ACEAH no Bonpocam
Cornawenua TPUNMC n ero BNusHUS Ha hapMaLeBTUYECKYO NPOAYKLMIO, CTp. 45.

19 Beictynnenue generauun Kanagel. Cm. OTyet o BTopon ceccumn (WIPO/GRTKF/IC/2/16), nyHkT 131.


https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
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«Cnuncok n kpaTkoe TeEXHNYECKOE MOSICHEHME Pa3NNYHbIX POPM, B KOTOPbIX MOXHO HaUTK
TpagnumnoHHble 3HaHms» (WIPO/GRTKF/IC/17/INF/9) npuBogntca ONONHUTENBHOE
o6cyxaeHne KogmULMPOBaHHbBIX TPAAMULMOHHBIX 3HAHUA N HEKOANPMLIMPOBAHHbIX
TPaOMLMOHHBLIX 3HAHWIA.

KoHcynbTauuun

CornacHo opuanyeckoMy crioBapto bnaka, KoHCynbTaumein SBNAeTCa akT obpalleHus K
Kakomy-nun6o nu1uy 3a COBETOM UMK C LiENbIO y3HaTb MHEHME 3TOro nvua (Hanpumep, K lopucTy).

B 04HOM 13 UCTOYHUKOB yKa3blBaETCH, YTO KOHCYNbTauus o3HavaeT npouecc obmeHa
MHEHUSIMU 1 MHopMaumen. ITOT NpoLecc He ABMSeTCs OOHOCTOPOHHUM, a npeanonaraeT
COBMECTHOE UCMNOMNb30BaHWE 3HaHUA U MHEHUIN. «KoHCynbTauma» o3HayaeT COTPYAHUYECTBO,
O3HaKoMIeHne C MHEHMEM ApPYron CTOPOHbI U AeATENbHOCTb B COOTBETCTBUMN C 3TUM.
CornacHo Apyrum UCTOYHWUKaM, MPUMEHUTENBHO K KOPEeHHbIM 0BLLMHaM npoLecchl
KOHCYNnbTaumm 1 Noy4YeHns cornacusa HOCAT B3aMOCBS3aHHbIV xapaktep. [locpeacteom
KOHCYmnbTauuMn Nonb3oBaTeny — TpeTbi nuua MoryT NPUATK K NOHMMaHUo Toro, 4To TpebyeTca
ANA NoNy4YeHnst cornacus U oT Koro OHO A0IMKHO UCXOAMUTb, a Nuua, NpeaocTaBnsoLme
cornacue, MoryT nyyile yACHUTb, Ha YTO UMEHHO OHW NPEeAOCTaBnAT CBOE cornacue. 20

KoHBeHumsa Ne 169 MexayHapogHon opraHm3sauun Tpyaa (MOT) o KOpeHHbIX Hapogax v
Hapoaax, BegyLwmx nrineMeHHon obpas xun3Hn (1989 r.), rmnacuTt, 4To KOHCYNbTaLMn NpoBOaATCA
«000pOoCcoBECTHO 1 B (hopMe, COOTBETCTBYIOLLEN 0OCTOATENBCTBAM, C LIENbI AOCTMKEHMS
[OroBOPEHHOCTUN UIK COrnacusi B OTHOLLIEHUM NpeanaraemMbiX Mepy» (MyHKT 2 cTatbu 6).

KoHBeHLUMsA 0 6uoniorm4eckom pasHoobpasumn

KoHBeHuUusa o Bronormyeckom pasHoobpasum (KBP) — mexayHapoaHas KOHBEHUUS, NPUHSATas B
noHe 1992 r. B xoge KoHdepeHumm OOH no okpyxatowen cpeae n pasButmio, COCTOSIBLLENCS
B Pro-ge-XKaHeipo, bpasunus. B cootBeTcTBMM CcO cTaTben 1 uenamm KoHBeHUMN ABNAIOTCA
«CoXpaHeHue BMonorM4eckoro pasHoobpasusi, yCTom4nBoe UCNoNb30BaHNE ero KOMMOHEHTOB U
COBMECTHOE MOofy4eHne Ha CnpaBeasiMBov 1 paBHOM OCHOBE BbIrOA, CBSA3AHHbLIX C
MCNONb30BaHWEM reHETUYECKNX PECYPCOB, B TOM YnCrie NyTeM NpeaocTaBrieHns Heo6xoaAnmMoro
A0CTyna K reHeTU4YeCKUM pecypcam 1 nyTemMm Hagnexawlen nepegadm coOoTBETCTBYHOLLMX
TEXHONOMMM C y4eTOM BCEX NPAB Ha Takne pecypchbl 1 TEXHONOMK, a Takke NyTeM AOSHKHOIO
uHaHcupoBaHus». OHa BcTynuna B cuny 29 aekabpsa 1993 r.

CTpaHa NpoucxoXaeHUs reHeTUYeCKUX pecypcoB

B cooTtBeTcTBUM CO cTaTbhen 2 KoHeeHyuu o buonoaudyeckom pa3Hoobpasuu (1992 r.) «cTpaHa
MPOUCXOXOEHMSA FEHETUYECKUX PECYPCOBY» O3HAYaET «CTpaHy, koTopasi obnagaeT aTumm
reHeTM4YecKMMM pecypcamm B ycrioBusix in-situy. [pyrne onpegenenuns Bko4aroT
reHeTn4eckme pecypchl B ycroBusax ex-situ. Hanpumep, ctpaHa npoucxoxaoeHus
onpeaensdetcs B ctatbe 1 peweHus Ne 391 AHackoro coobuecTea 0 pexxmme goctyna K
reHeTnyeckum pecypcam (1996 r.) kak «cTpaHa, koTopasi obnagaeT reHeTUYECKMMN pecypcamm
B yCnoBusiX in-situ, BKNo4as Te, KOTopble, HAXOAACH B YCNOBUSIX in-situ, B HacTosLee Bpemsi
Haxo4aTCs B YCMNOBMAX eX-Situy.

CtpaHa, npegocTaBnsoLas reHeTM4YeCKue pecypchbl

B cootBeTcTBMM CO cTaTheln 2 KoHBEHUMN 0 Buonormdeckom pasHoobpasmm (1992 r.) «cTpaHa,
NpeaocTaBnsaoLLast reHETUYECKNE PeCcypCbl» 03HA4YaeT «CTpaHy, NpenoCTaBNSAoLLYO
reHeTn4eckne pecypcbl, COOpaHHbIe M3 UCTOYHMKOB in-situ, BKNtoYaa NonynsiumMm Kak AMKux, Tak

20 Teppw AHke, MNyTn 1 NpaBuna — pyKoBOACTBO KMHemaTorpadmcTa no B3aMMoAencTBU0 ¢ KOPeHHbIMM

HapoAdamu, Ux KynbTypon 1 KoHUenumamu, cTp. 51.
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N 0l0MalLHEHHbIX BUAOB, MO0 NOMy4YeHHbIE U3 UCTOYHMKOB ex-situ, He3aBUCMMO OT TOro,
NPOUCXOOSAT OHW U3 STOW CTPaHbl UM HETY.

KynbTypHas o6wmHa

«CoumanbHas obLwuHa» onpeaenseTcs Kak Kpenko CniovYeHHas coumanbHasa eamHuua, YneHbl
KOTOPOM UCMbITLIBAKOT CUNbHOE YYBCTBO €AMHCTBA U CONUAAPHOCTU U KOTOpas oTnnyaeTcs oT
Apyrnx obLmMH HanMumnem cobCTBEHHOM KyNbTypbl UK KyNbTypHOro obpasua nmbo BapnaHToM
poOoBOM KyrbTypbl.?!

KynbTypHoe pa3HoobGpa3sue

B cootBeTcTBMM ¢ KOHBeHYuUel 06 oxpaHe U noowpeHuUU pasHoobpasusi Ghopm KyribmypHO20
camosbipaxeHus (2005 r.) OpraHmnzaumm O6beguHeHHbIX Hauuin no Bonpocam obpasoBaHus,
Hayku 1 kynbTypbl ((OHECKO), kynbTypHOe pa3Hoobpa3sue o3HadaeT MHoroobpasne opm, ¢
MOMOLLIbIO KOTOPBIX KyrbTypbl FPYnn 1 00LWEeCTB HAXOAAT CBOE BblpaxeHne. IATu popMbl
CaMOBbIpaXXeHUs NepeaarnTCcsa BHYTPU rpynn 1 06LLECTB U MEXAY HUMUZ,

BbipaxkeHus KynbTypbl

B KoneeHuuu 06 oxpaHe u nnoowpeHuu pa3Hoobpa3sus ¢hopmM KyrbmypHO20 caMo8bipaxeHUusi
(2005 r.) OpraHusaumm O6beamHeHHbIX Haumn no Bonpocam o6pasoBaHusi, HAyKnM U KynbTypbl
(FOHECKO) BblpaxeHus KynbTypbl ONPeAensitoTca Kak «Takme hopMbl CAMOBbIPaXXEHWS,
KOTOpble NpeacTaBNAT cO00M pesynbTaT TBOPYECTBA OTAENbHbLIX ML, rpynn unn obLLecTs u
KOTOPbIE MMEIOT KyJIbTYPHOE CoAepXaHme» 2,

KynbTypHOe Hacnegue

[Ons uenen KoHeeHyuu 06 oxpaHe 8CeMUPHO20 KyrbmypHO20 U npupodHozo Hacriedus(1972r.)
OpeaHu3sayuu ObbeduHeHHbIX Hayuti no eorpocam obpa3oeaHusi, HayKu U Kyrbmypbl
(FOHECKO) kynbmypHbim Hacreduem cyumaromcs credyroujue o6beKkmal, nepeyucrieHHbIe 8
cmamee 1:

(a) namamHuku: npou3sedeHusi apxumeKmypbl, MOHYMeHmarbHOU CKybrmypbl U
XKUBOMUCU, 3r1eMeHMbI Uflu CMPYKMypbl apxeosioaudecKoe0 xapakmepa, Hadnucu,
rnewiepsbl U epynrbl 371eMEeHMOo8, KOmopble UMerm 8bI0arUyroCs1 yHUBepCaslbHYH
UEHHOCMb C MOYKU 3PEHUST UCMOopUU, UCKyccmea Unu HayKu;

(b) aHcambriu: epynrnbl U30SIUPOBaHHbIX UU 06BEOUHEHHbIX CMPOEHUU, apxumeKkmypa,
€e0UHCMEBO Unu €es3b C rnelidaxeMm KOmopbix npedcmassisitom ebi0aruyrocst
yHUBepcarsbHy UeHHOCMb C MOYKU 3PEHUSI UCMOopUU, UCKyccmea usu HayKu;

(c) GocmonpumedyamernbHbie Mecma: rnpou3sedeHuUsi Yernoeeka unu CoO8MeCmMHbIe
meopeHUs Yernoeeka u npupodbl, @ makxe 30Hbl, 8K/IOHas apxeoioaudyeckue
docmonpumedameribHble Mecma, npedcmasnsruue 8bi0atoUyCs yHUBEPCAlIbHYIO
UEHHOCMb C MOYKU 3PEHUST UCMOopUU, 3CMemuKu, 3mHOo102uu Unnu aHmporosioauu.

KynbTypHasa caMoGbITHOCTb

«KynbTypHasi cCamoBbITHOCTb» YKa3biBaeT Ha Hanu4Me COOTBETCTBUS MexXay OOLMHON —
HaLMOHaNbHOW, 3THUYECKON, A3bIKOBOWN U T.A. — U €€ KYNbTYPHOM XN3HbI0, a Takke Ha npaBo

21 MpoekT rnoccapus, NPeAnoXeHHbIN Ha COBELL@HNM rpynibl 3kcnepToB U3 HuaepnaHoos, co3BaHHOM Gopo
HauwnonanbHon komucenn HugepnaHgos no sonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

22 MyHkT 1 cTaThn 4 KoHeeHummn FOHECKO 06 oxpaHe v noolpeHun pazHoobpasunsi popM KynbTypHOro
camoBblpaxeHus 2005 r.

23 MyHkT 3 cTatbn 4 KoHeeHuun KOHECKO 06 oxpaHe 1 noowpeHumn pa3Hoobpasms opm KynbTypHOro
camoBblpaxeHus 2005 r.
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Kaxgon obLwmHblI HA cOBCTBEHHYIO KynbTypy?. KoHeeHyuus Ne 169 MexayHapogHomn
opranmsaumm Tpyga ( MOT) o KopeHHbIX Hapogax 1 Hapodax, BegyLumx nneMmeHHon obpas
XM3HM B HE3aBUCUMBbIX cTpaHax (1989 r.), rnacuT, 4To NpaBUTENBCTBA OOSMKHbI OKa3blBaTb
cofencTame NOMHOMY OCYLLECTBIIEHMIO COLMAnbHbIX, SKOHOMUYECKUX 1 KYTbTYPHbIX MpaB 3TUX
Hapo4oB NpY YBaXXEHUN UX COLMANBHON U KyNbTYPHOM CaMOBbLITHOCTH, X OOblMaeB 1 Tpaauumm
N NX UHCTUTYTOB,

KynbTypHble LleHHOCTH

B ctatbe 1 KoHBEHUUN O Mepax, HanpaBneHHbIX Ha 3anpeLleHre n npeaynpexaeHme
HEe3aKoOHHOro BBO3a, BbIBO3a W Nepeaayn npaBa cO6CTBEHHOCTM Ha KyNbTypPHbIE LLEHHOCTH
(1970 r.) Opranmnzaumm O6begMHEHHbIX Haumii no Bonpocam 06pa3oBaHuns, HAayku U KynbTypbl
(KOHECKO) KynbTypHbIMW LLEHHOCTSIMW CHMTAOTCS LLEHHOCTU PENUIMO3HOIO NN CBETCKOIO
XapakTepa, KOTopble pacCMaTpUBaOTCA KaXabIM rocy4apCTBOM Kak NnpeacTaBnsitoLwmne
3Ha4YeHue Ans apxeonorum, 4OMCTOPUYECKOro nepmoaa, UCTopun, nutTepaTypbl, UCKycCTBa U
HayKM 1 KOTOPblE OTHOCATCS K NepeyvnCcrnsieMbiM HUKE KaTeropusim:

a) peakue Konnekumm n obpasubl pnopbl U ayHbl, MUHEPaNornm, aHaToMun u
npegMeThbl, NpeacTaBnsaLWLmMe NHTEpPeC A4S NaneoHTonormu; b) LeHHOCTH, KacarLmecs
NCTOPUK, BKINKOYAA NCTOPUIO HAYKN U TEXHUKW, MCTOPULIO BOMH M OOLLECTB, a Takke
CBSAI3aHHbIE C XXW3HbIO HALMOHAmbHbIX AeATeNen, MbICIIUTENEN, Y4eHbIX 1 apTUCTOB U C
KPYMHbIMW HaLMOHAaNbHbIMU COBBITUSIMU; C) apXeoriorMyeckmne Haxoaku (Bknovast
0ObIYHbIE N TaHbBIE) U AapPXEONOrnMyeckme OTKpbITUS; d) COCTaBHbIE YacTW pacyfeHEHHbIX
XyOOXECTBEHHbIX M UCTOPUYECKUX NAaMATHUKOB Y apXeonorM4yeckux MecT; €) CTapuHHbIE
npegmeThbl 6onee yem 100-neTHe 4AaBHOCTU, TaKME KaK HAOMNUCK, YEKaHHbIE MOHETbI U
neyatu; f) aTHONornMyeckme matepuansl; g) XyooXXeCTBEHHbIE LLEHHOCTH, Takme Kak: i)
NMONOTHA, KapTUHbI U PUCYHKN LLeNTMKOM py4HOM paboTbl Ha noboin ocHoBe 1 13 NObIX
MaTepranos (3a UCKIIYEHMEM YepTeXen U NPOMbILLNEHHbIX U3OeNWK, YKpaLLeHHbIX OT
PYKW); ii) opurnHanbHble NPon3BeaeHUs CKYrbNTYPHOrO MCKYCCTBa M3 NOObIX
MaTepuanos; iii) opurMHanbHble rpaBlopbl, 3CTaMMbl U IMTOrpaduy; iv) opurmHanbHble
XyOoXeCTBEHHble NoAGOPKN N MOHTaXM 13 NMobbiX MaTepmnanos; h) peakue pykonucu u
WHKYHaOynbl, CTApUHHbIE KHUMM, OKYMEHTbI U U3faHud, npeactaBnsowme ocobbiin
NHTEepecC (MCTOPMYECKUIN, XYA0XKECTBEHHbIN, HAYYHbIA, NUTEPATYPHLIN U T.4.), OTAENbHO
NN B KONNEKUMSX; i) NOYTOBbIE MapKK, HAaNoroBble U aHanornMyHble Mapku, OTAENbHO UNn
B KONNEKUUsX; j) apxmBbl, BKoYas oHo-, hoTO- U KnHoapxuebl; k) mebens 6onee yem
100-neTHen 4aBHOCTU N CTapUHHbIE MY3blKallbHbIE MHCTPYMEHTbI.

XpaHuTtenb

FOpuanyeckuin cnosapb bnaka aaet cnepyiollee onpefeneHne XpaHuTens: «nuo nunm
yypexneHue, KoTopoe COCTOUT Ha NoneyYeHnmn unu xpaHeHunn (pebeHka, cCobCTBEHHOCTMH,
AOKYMEHTOB UNn Apyrnx ueHHocTen)». CornacHo TOMY e UCTOYHUKY, «MOoMnevYnTenbCcTBO»
OTHOCUTCSH K YXOA4Y U KOHTPOSIIO 3a BELLbO UM YENOBEKOM 4SS MPOBEPKM, COXPaHEHUS Unx
6e3onacHocTn. «XpaHutenb» onpegensetca B Okcopackom crnoBape aHrMACKoro s3blka Kak
«IMLO 1N opraHn3auns, KOTopoe UNKn KoTopas OCyLLEeCTBASET NonevYnTenLCcTBO Hag kemM-nnbo
nnNn xpaHeHue 4yero-nnbo; onekyH». Cnosapb «Merriam-Webster» cogepxut Takoe
onpeerneHve: KHeKTo, KTo obeperaeT n oCyLLeCcTBASeT OXpaHy Unu xpaHeHue». TepMuH
«XpaHUTENb» B KOHTEKCTE TPaANLMNOHHBIX 3HAHUA N BbIpaXXeHU KyNbTYpbl OTHOCUTCS K TEM
obLWunHaM, HapOAHOCTAM, OTAENbHbLIM NMUaM U ApYrMM cyGbekTaM, KOTopble B COOTBETCTBUM C
HopMamu 06bI4HOro NpaBa 1 APYron NPakTUKOM COXPaHAIT, UCNOMb3YHOT U pa3BuBatoT
TPaAMLMOHHbBIE 3HAHUS U BbipaXXeHNS KynbTypbl. OH BblpaXaeT NoHSATUE, KOTOPOe OTNMYyaeTcs

24  Tesaypyc FOHECKO, cm. no cchinke:
http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity.

KonBeHuust MOT o KOpeHHbIX Hapogax U Hapogax, BeAyLuux nrnemMeHHon obpas )u3Hu, B He3aBUCUMBbIX
ctpaHax 1989 r. (Ne169), nyHkT 2 b) cTaTbhu 2.
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OT «MpaBa COBCTBEHHOCTUY («BNaAeHMUsI») Kak TakoBOrO, MOCKOSbKY «XpaHUTENby nepegaeT
YyBCTBO OTBETCTBEHHOCTU, rApaHTMpYoLLEE, YTO TPAAULMOHHBbIE 3HAHWUS UMW BbIPAXKEHUS
KyNbTypbl UCMOMb3YTCS TakMM 06pa3oMm, YTO 3TO UCMONb30BaHME YAOBINETBOPSIET LLEHHOCTAM
O6LLMHBI 1 HOpMaMm OGbIYHOrO Npasa.

OObIYHbIN KOHTEKCT

«OBbIYHbIV KOHTEKCT» O3HAYaeT NUCNOMb30BaHMEe TPAAULMOHHBIX 3HAHWUI NN BbIPaXXEHWUN
KynbTypbl B COOTBETCTBUMN C TAKON NOBCEAHEBHON NPaKTUKOW OOLLMHbI, KaK, Hanpumep,
00bl4HasA Npogaka MECTHBbIMU PEMECIIEHHUKAMK KOMUIA BblpaXXeHW onbkopa B
mMartepuarnbHom opmee,

OO6bIYHOE NpaBo M npoueaypbl

FOpugunyecknii cnoeapb bniaka gaet cnepytollee onpegenexHve obbl4HOro Npaea: «nNpaso,
OCHOBbIBatoLLeecs Ha 00bl4asx, KOTOpblE MPUHATLI B KAYECTBE 3aKOHHbIX TPeboBaHUN Unu
ob6sA3aTenbHbIX NPaBU NOBEAEHUS; NPaKTMKa 1 BEPOBaHUS, KOTOPbIE CTOMb XNU3HEHHO
HeobXxoanMbl 1 NPUCYLLM YaCTU COLManbHO-3KOHOMUYECKOM CUCTEMBI, YTO K HUM OTHOCSTCS TakK,
Kak ecrniv 6bl oHM ObIniv Hopmamu nNpaeay. O6bIMHOE NPaBO TaKkKe onpenerieHo Kak
«MNpPU3HaHHbIE HA MECTHOM YPOBHE NPUHLMMLI U 6ornee KOHKPETHbIE HOPMbI N NpaBuna,
KOTOPbIE COXPaHATCA U NepeaarnTcs B YCTHOM (hOpME U MPUMEHSIIOTCH YYPEXAEHUSMU B
pamMkax OOLLMHbI B LIENSX BHYTPEHHEW pernameHTaumm unn pykoBOACTBa BCEMU acnekTaMm
XU3HM» 27, DOPMBbI, B KOTOPbIX BOMMOLLEHbI HOPMbI 0BLIYHOIO NpaBa, OTNMYaTCA APYr OT
apyra. Hanpumep, 3akoHbl MOryT ObITb KOAUPULUNPOBAHHBIMW, MUCBMEHHBIMU WU YCTHLIMMA,
YETKO BbIPaXK€HHbIMW UMW UCMOSTHAEMbIMU Ha OCHOBE TPaauUMOHHON NpakTukn. Ewe oanH
Ba>)KHbIM 3MEMEHT 3aKn4aeTcs B TOM, AENCTBUTENBHO NN 3TW 3aKOHbI NMPU3HATCA
«ouLManbHO» HaLMOHanbHbIMKU CUCTEMaMK NpaBa CTpaHbl, B KOTOPOW HaxoauTCst obLmMHa,
n/unun cBa3aHbl € 3TUMK cucteMamn. Pelatowmm baktopom B onpeaeneHmm Toro, UMeroT nn
HekoTopble 0bbl4an cTaTyC 3aKoHa, ABMSETCS TO, CHMTaeT Nn nx obLumMHa pPUanNYecKm
06a3aTenbHbIMW, UM OHX NPOCTO ONUCHLIBAKOT pearnbHY NPaKTUKY.

HopMbl 06bIMHOMO NpaBa KacaktoTCst MHOTMX acrekToB »KU3HWU 06LWmMH. OHM onpedenstoT npasa u
06513aHHOCTM YNEHOB OOLLMHBI B OTHOLLEHUW BaXKHbIX aCMEKTOB UX XXWU3HW, KyNbTypbl U
MUPOBO33PEHUS: HOPMbI 0DLIYHOrO MpaBa MOryT KacaTbCsA UCMONb30BaHUS NPUPOAHBIX
PecypcoB 1 A0CTyna kK HUM; Npae 1 06s13aHHOCTEN B OTHOLLEHWUM 3eMeflb, BOMPOCOB
HacrneaoBaHUS U UMYLLECTBA; NPaKTUKN JYXOBHOWM XXMU3HW; COXPaAHEHUS KYNbTYpPHOro Hacneams
N CUCTEM 3HAHWUW, a Takke MHOTUX ApYrnx BonpocoB2. Bbicka3biBanock MHEHWE, YTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI HA 0OblYasaX KOPEHHBLIX HAPOAO0B, KOTOPbIE NPAKTUKYIOTCS
TPaAMUMOHHBIMW OBLLMHAMK, a Takke CONPSXKEHHbIMU C HUMU MECTHBIMMU CaHKLMSIMA 3a
HapyLleHne 3TMX HOpM. BOonbLWMHCTBO NpaBumIl, COCTABRSAOLWMNX HOPMbI 0ObLIYHOMO NpaBa,
MUCbMEHHO He 3ahMKCUPOBAHbI U HE ABMSIOTCA €AUHBIMW A5 PA3NUYHbIX 3THUYECKUX Fpyn.
Pasnuuns mexagy HopMamm 06bIYHOrO NpaBa 3THUYECKMX FPYNN MOXHO 06BbSCHUTL TaKMMU
dhakTopamm, Kak si3blk, 6IM30CTb MECT NPOXMBaHUSA, MPOVCXOXAEHNE, UCTOPUS, coLmarbHas
CTPyKTYpa 1 3koHoMuMKa. OBGblYHOE MPaBO He CTaTUYHO, a AUHAMUYHO, ero NpaBuna Bpemsi oT
BPEMEHW MEHSIIOTCSl, OTPaXKast UBMEHEHUS! B CoLMarbHbIX M SKOHOMUYECKMX YCIOBUSAX.

26 TuvnoBble NONOXEHUS AN HauMOHarnbHbIX 3aKoHoAaTeNbLCTB 06 oxpaHe BbipaXKeHui onbknopa ot
He3aKOHHOrO UCMOMb30BaHNA U APYrMX HaHOCALWMX yuepb aencteun, 1982 r., nyHkT 42 yactm lIl.

27 MpaBa Ha oxpaHy TpaAWULMOHHbIX 3HAHWIA: NOCNEACTBUS NPUMEHEHUSI HOPM U MPaKTUKN OGbIYHOTO Npaea,
CeMuHap-npakTykym no Bonpocam MraHMpoBaHus Hay4HbIX uccregosaHuin, Kycko, MNepy, 20-25 mas 2005 r.

28 OObI4YHOE NpaBo, TPAAULMOHHbBIE 3HAHUSA U MHTENNEKTyanbHas COGCTBEHHOCTL: aHanu3 Bonpocos (2013 1.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.

29 Mon Kypyk, «AdprkaHckMe HOpMbl 0ObIMHOIO NpaBa 1 oxpaHa dornbkriopa», Copyright Bulletin, XXXVI, No.2,
2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris, 25
April 1978, Gazette du Palais, 1978.2, p. 448.
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B psage pabounx gokymeHtoB MKIP ynomuHatoTcs HopMbl 0ObIMHOMO NpaBa 1 npoueaypsbl, a B
HEKOTOPbIX FOBOPUTCHA O TOM, Y4TO OHW AOIMKHbI YY4NTbIBATbCS NpY pa3paboTke HOBOW CUCTEMBI
OXpaHbl TPAAVLMOHHbBIX 3HAHUIN N TPAAULMOHHbBIX BblPaXXEHU KynbTypbl.

O6blyHas npakTuka

O6blvHas NpakTMka MOXeT BbITb onpeaeneHa Kak 4esaTeNbHOCTb U BUAbl UCMONb30BaHMs,
KOTOpble pPerynupyoT 1 HaNpaBnsoT pasnnyHble acnekTbl XXM3HN 0bWwmHbl. O6bl4Has NpakTuka
YKOpeHeHa B 00LLMHE M NPOSABMSAETCS B €€ XusHeaeaTenbHoCcTn. Ee Henb3sa BOCNpUHUMAaTL Kak
OTAeNbHbIA KOQUMULMPOBAHHBIN «3aKOH» Kak TakoBOW3O,

Ba3a gaHHbIX NO cornaweHusim o 6Mopa3H006pa3vw|, CBA3aHHbIM C A4OCTYNOM U
COBMECTHbLIM Nonb3oBaHMeM Bbirogamm

Basza gaHHbix BOUC no CornaweHnsim o 6uopasHoobpasunm, CBA3aHHbIM C JOCTYNOM U
COBMECTHbIM NOSb30BaHMEM BbIrO4aMu, NpeacTaBnseT CoO0N AMEeKTPOHHYHO OHMNANHOBYHO
KONMEKUMo «PYKOBOACTB MO KOHTPAKTHOM NPakTuKe, PyKOBOAALLMX NPUHLMMOB U TUMOBbIX
NOMoXeHun B 06nacTn nHTennekTyanbHOM COOCTBEHHOCTU AN UCMOMb30BaHUSA B KOHTPAKTHbIX
cornaweHusix 0 4OCTyne K reHeTUYECKMM pecypcamM U COBMECTHOM NOMb30BaHWUM BbIrog4amu, C
y4yeToM 0coboro xapakrepa u noTpebHOCTEN pasnnyHbIX 3aMHTEPECOBAHHbLIX CTOPOH,
pasnn4YHbIX FTEHETUYECKMX PECYPCOB M pasnmyHbIX hopM nepeaayun B pasnmyHbix cdepax
NonuTKKM B 06racTy reHeTU4eckmx pecypcoB»!. B kayecTBe cpeacTBa co3gaHus noTeHumana
OHa HanpasneHa Ha obecneyeHne MHPOPMaLMOHHLIX PECYPCOB ANs Tex, Komy TpebyeTcs
NMOMOLLb B OTHOLLEHUN OENCTBYIOLLEN NpakTukn B obnactn NC, goctyna n COBMECTHOro
NCNONb30BaHWs BbIrOA U rEHETUYECKNX PECYPCOB, a B KAYecTBe amnunpuyeckon 6asbl oHa
npegHasHaveHa cogencreoBaTb paspaboTke B BONC pykoBogAWMX NPUHLMNOB MO 4OCTYNY K
reHeTMYECKMM pecypcam 1 COBMECTHOMY MOJSb30BaHUIO Bbirogamim®2,

DepuBar

B nyHkTe (e) ctatbn 2 Haronckoro npoTokona perynimpoBaHus OCTyna K reHeETUYECKUM
pecypcamM 1 COBMECTHOIO UCNONb30BaHUS Ha cripagedniueoll U pagHoU OCHO8e 8b1200 OmM UX
npumeHeHusi K KoHeeHyuu o buonoeudeckom pasHoobpasuu (2010 r.) npuBeneHo cnegyrouiee
onpegeneHve: «[epuBaT» 03Ha4YaeT eCTECTBEHHO BCTpeyatoLleecs bnoxmmmyeckoe
coeauHeHune, sBnsiloLLeecs pesynbTaToM reHeTUYeCcKon akcnpeccumn nnn metabonmama
BUONOrMYecKnx NN reHETUYECKNX PECYPCOB, AAXKE ECIIN OHO HE COAEPXKUT PYHKLNOHANBHbIX
€[MHUL, HacneaCTBEHHOCTMW.

30 OObI4YHOE NpaBo, TPAAULMOHHbBIE 3HAHUSA U MHTENNEKTyanbHas COGCTBEHHOCTL: aHanu3 Bonpocos (2013 1.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.

3 Cwm. pokymeHT WIPO/GRTKF/IC/2/3, cTp. 4, NyHKT 2; oHNanHoBasi 6a3a AaHHbIX 4OCTYMHa MO CChISKE: .
https://www.wipo.int/tk/en/databases/contracts/index.html

32 Cm. pokymeHT WIPO/GRTKF/IC/44/INF/11.
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n pou3BoaHble Npoun3BeaeHusA

B obnacTtu aBTOpCKOro NnpaBa TePMUH «NPOU3BOAHbBIE NPOM3BEAEHNS» OTHOCUTCS K NepeBodam,
aganTtaumsiM, My3blKkarnbHbIM apaHXXUpoBKaM 1 ApYyrum nepeaenkam paHee CyLecTBOBaBLUMX
Npou3BedeHnI, KOTOpble B COOTBETCTBMMU C NYHKTOM 3 cTatbn 2 bepHckol KoHeeHUyuu 06
oxpaHe numepamypHbIX U Xy0oxxecmeeHHbIX rpoussedeHud (1971 r.) oxpaHaTCA HapaBHe C
TakMMu npou3BefeHnsmm 6e3 yuiepba npaeam aBTopam paHee CyLLECTBOBaBLUNX
npounsBedeHnin®, JToT TEPMUH MHOTAA UCMonb3yeTcd B 6onee LWMPOKOM 3HaYEHUN U
OXBaTbIBaET KOMNUMALNU/COOPHUKN NPON3BEOEHUIN, OXPAHAEMbIX B COOTBETCTBUU C MYHKTOM 5
ctatbn 2 KoHBeHuuw, (a Takke nyHkToM 2 ctatbn 10 CoznaweHus BcemupHolu mopaosou
opeaHusayuu (BTO) no mopaossim acriekmam npas uHmersisriekmyarsnbHoU cobcmeeHHOCMU
(1994 r.) (Cornawexuns TPUIMC) n ctatben 5 Jooroeopa BOVC no aBTopckomy npasy (1996 r.)

(OAM))*.

B 3TOM cMbICne TepMUH «NPOM3BOAHOE NPOM3BEAEHNE» BKIIOYAET KOMMUNSALMN AaHHBIX UK
WHbIX MaTepuanoB B MaLLMHOYUTAEMON UMK NHOW chopMe, KOTopble No NoAGopy U
pacnosioXXeHWo MaTepuanos NPeacTaBnsAoT coboi pe3ynbTaT MHTENNEKTyarnbHOro
TBOpYecTBa®. [MpousBeneHus, npeacTaBnstoLme cobor KOMNUNALMIO UM COOPHUK,
OXPaHSITCS B COOTBETCTBMU C BepHCKoM KOHBEHLMEN Hapsiay ¢ NPOYMMU NPOM3BOAHbLIMU
npousBeneHnsIMI. 3

JNInyHoe HenmyLLLeCTBEHHOE NPaBO aBTOpa MOXET OrpaHMYMBaTh NPaBO TPETbUX NUL, Ha
co3faHune Npon3BoAHOro npousseaeHus. Moatomy faxe B criyqae, ecrnv no OroBopy Unm
3aKOHY NULIO BrpaBe BHOCUTb M3MEHEHUS B Npou3BeaeHme U UCnosb3oBaTh ero ans
CO3[aHusi NPON3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBATbL BCAKOMY
N3BpaLLEeHNo NPon3BeaEeHMs1, CMOCOGHOMY HaHecTw yLlepb penyTauum aBTopa.

B HekoTopbIX topncanKLmMax onpeaeneHne nponsBoaHbIX NpoussegeHuin 6uino nepepabortaHo
NPUMEHUTENBHO K TPAANLMOHHBIM BbIPXXEHUSIM KyNnbTypbl. B cooTBeTCTBUM C TUXOOKEAHCKUM
pervoHanbHbIM TUMOBLIM 3aKOHOM 06 OXpaHe TPagULMOHHbBIX 3HAHWI U MPOSIBNEHWI KyNbTypbl
(2002 r.) atoT TepMuH o603Ha4aeT nobon pesynbTaT UHTENNEKTYanbHOro TBOpYECTBa Unn
MHHOBALWUKN, CO34aHHbIN HA OCHOBE UMK 3a CYET TPaaULMOHHbBIX 3HaHUA UIK BblpaXXeHnn
KynbTypbI®’.

MocAratenbCcTBO

B cooTtBeTcTBMM CO cTaTbeln 6bis bepHckol KoHeeHuuu 06 oxpaHe numepamypHbix U
XxydoxxecmeeHHbIx rpoussedeHull (1971 r.) TEpMUH «nocsAraTenscTBO» 0603Ha4aeT yepd
4YeCcTu Unu penyTaumm aBTopa. ATOT TEPMUH OTHOCUTCS K AENCTBUSAM, KOTOPbIE HE SIBMNSAIOTCS
haKTU4eCKNM N3MeHeHneM CoOBCTBEHHO NPOM3BeaEHNS NN BMeLLaTeNnsCcTBOM B Hero. OH
o603HayaeT AeNCTBUE «B OTHOLLEHUN» NPOU3BEAEHMS. TEPMUH «NoCsAraTenbCcTBO» Obin
AobaeneH B KoHBeHUMO Ha Bproccenbckor KOHhepeHLMM No NEPECMOTPY C LIENbI0 OXBaTUTb
Takoe UCrofb3oBaHue NpousBeaeHust, koTopoe HaHocuT yuep6 aBTopy. OH OTHOCUTCS K

33 MyHKT 3 cTaTtbn 2 BepHckon KoHBeHUUKU. «[llepeBoabl, aganTaumm, My3blkanbHble apaHXUpPOBKN 1 apyrue
nepegenku nMTepaTypHOro UM XyAOXECTBEHHOrO NPON3BEAEHNS OXPaHSAIOTCS HapaBHe C OpUTMHanNbHbIMU
npounssegeHusmu, 6e3 yuiepba npaBam aBTopa OpUrMHanbHOrO NPOM3BEaEHNSAY.

34 My6nukaunsa BONC «PykoBoacteo BOUMC no goroBopam B 0611acTii aBTOPCKOro npaBa M CMeXHbIX NpaB u
Moccapwuii TepMUHOB MO aBTOPCKOMY NpaBy U CMeXHbIM npaBam», BOUC.

35 MyHkT 5 ctatbn 2 bepHckon KoHBeHumu, nyHKT 2 ctatb 10 Cornawenua TPUNC, ctatbs 6 Jorosopa no
aBTOPCKOMY MpaB.y.

36 CMm. Cam PukeTcoH n xenH C. M'mH3bypr, MexayHapoaHoe aBTOPCKOe NpaBo U CMeXHble NpaBa — B paMKax v
3a pamkamu BepHckor KonBeHumn, Oxford, Vol. |, p. 485.

87 TunXoOKeaHCKMIA pernoHanbHbI TUNoBon 3akoH oT 2002 r. 06 oxpaHe TpaaMUMOHHBLIX 3HAHUI N MPOSBEHNIA

KynbTypbl, YacTb |. 4.
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cuUTyauuaMm, Korga npoussegeHue cooblaeTcsa Takmm obpasom, YTO 3TO HAHOCUT Bpes
aBTOpYy .

PackpbiTblie TpagULMOHHbIE 3HAHUSA

«PackpblTble TpagUUNOHHBbIE 3HAHUA» OTHOCATCS K «[TpaaMLMOHHBIM 3HaHUSAM, KOTOpble
OOCTYMNHbI NMUaMm, He ABASOLWUMCS YieHaMN KOPEHHOM UM MECTHOWN OBLLMHbI, KOTOpas
paccmMaTpuBaeTCcs Kak ‘HocuTenb’ [TPaguuUOoHHbIX 3HaHU]. Takue [TpaauuMOHHbIe 3HaHWS]
MOryT ObITb OOCTYNHbIMKU 47151 LUMPOKOW NyGnAnKK, 4OCTYN K HUM BO3MOXEH NMOCPEACTBOM
MaTepuarnbHbIX JOKYMEHTOB, MIHTepHeTa 1 npounx BUOoB TENEKOMMYHUKALWA U 3anuncu.
[TpagnumMoHHbIe 3HaHWS] MOTYT ObITb PacKpbITbl TPETBMM NULAM UMK NMLAM, HE ABMSIOLNMCS
YfieHaMn KOPEHHbIX M MECTHbIX OOLLMH, OTKyAa 6epyT Havano [TpaguMumMoHHbIE 3HaHKUS], C
paspeLleHns KOPEHHbIX U MECTHbIX OBLLWH Unn 6e3 oHorox» 3.

B nokymeHTe «CnNmncok n KpaTkoe TEXHUYECKOE MOSICHEHNE PasrMyHbiX OPM, B KOTOPbIX MOXHO
HanTn TpaguumoHHble 3HaHna» (WIPO/GRTKF/IC/17/INF/9) npuBoguTcst AONOMAHUTENBHOE
o6cyxaeHne packpbITbiX TPAOULMNOHHBIX 3HAHWUA 1 HEPACKPbITbIX TPAAULMOHHbBIX 3HAHUN.

PackpbiTne

CornacHo topugmnyeckomy crioBapto bnaka, «packpbiTve» 03HayaeT BbisiBrieHne phakToB unm
akT unu npouecc obHapogoBaHMsA TOro, 4To ObINO HEN3BECTHO paHee. B cdepe aBTOpCKOro
npaBa TEPMUH «PackpbITUE» MOXET 03Ha4YaTb obecneyveHne Toro, YTobbl LWMpokas nybnvka
BrepBble Nony4una AocTyn Kk npounsseneHunto. MNepeas nybnukaums nponsBeaeHns aBnseTcs
OfHOW — HO He eANHCTBEHHOW — N3 (POPM pacKpbITULA, MOCKONbKY packpbiTUe Npon3seeHUn
MOXET TaKkKe NPoMCXoauTb NyTeM AENCTBUN, HE CBA3AHHbIX C KOMMPOBAHWEM, Hanpumep nyTem
ny6nnM4YHOro UCNONHeHUs 1 Nepegayn B acup no nposogam+. B cooTBeTCTBUM C HOpMaMu
MeXA4yHapo4HOro aBTOPCKOro npaesa Npu3HaHWe Takoro npaea He ABnsieTcs ob6a3aTenbHbIM.

B BepHckol KoHeeHUUU 06 oxpaHe riumepamypHbIX U XyO00XeCme8eHHbIX rpousgedeHuli

(1971 r.) roBoputca 06 MCNOMNBb30BaHUN NYONYHO PACKPbITbIX NPOM3BEOEHUIN B KOHTEKCTE
WCKNIOYEHWI, NPY 3TOM aBTOP MMEET NPaBO PacKpbITb OOLLECTBEHHOCTN CBOE NpounsBegeHne!.
B cooTBeTCTBUM C ONpeaeneHHbIMU HaUMOHaNbHbIMM 3aKOHaMK «NpaBo Ha pacKpbITUE»
ABNSAETCS NIMYHBbIM HEMMYLLLECTBEHHbBIM NMPaBOM.

TpeboBaHusa 0 packpbITUK

PackpbiTve SBMSETCSA YacTbio OCHOBONMOAaraoLwero NpuMHUMna naTeHTHoro npasa“?.

B cooteeTcTBMM cO cTaTheln 5 [JoroBopa o nateHTHon koonepauun (PCT) nateHTHoe
3aKOHOAaTEeNbCTBO HanaraeT Ha NAaTEHTHbIX 3asBuUTenen obLlee 06s3aTENbCTBO «pPackpbieamb
u3obpemeHuss docmamo4HO SCHO U MOIHO, YMobbl u3obpemeHue Moasio bbimb
ocyuwiecmerieHo crieyuanucmom e 0aHHou obnacmu». OpgHako «TpeboBaHMe O packpbITUN»
MCNonb3yeTcs B NocneaHee Bpems B KayecTBe 06LLEero TepMmHa NpUMEHUTENBHO K pedhopmam,
KOTOpble NMPOU30LLSN B NATEHTHOM 3aKOHOAATENLCTBE HA PETMOHANIBHOM UK HAUMOHANbHOM
YPOBHE, 1 NpeasioKeHNsaM 0 peddopMUPOBaHUN MEXAYHAPOLHOIO NaTEHTHOro
3aKoHo4aTenbCTBa, KoTopble ByayT KOHKPETHO HanaraTb Ha NAaTEHTHbIX 3asBUTENen

38 CMm. Cam PuketcoH n IxxenH C. M'mH3bypr, MexayHapoaHoe aBTOPCKOe NpaBo U CMeXHbIe NpaBa — B paMKax v
3a pamkamu BepHckon koHBeHummn, Oxford, Vol. 1., ctp. 603.

39 Cnncok 1 kpaTkoe TEXHNYECKOe NOSCHEHME Pa3NNYHbIX (OPM, B KOTOPbIX MOXHO HANTW TPaAULMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), NyHKT 4 npunoxeHus.

40 My6nukauus BOUC «Pykooacteo BOUC no porosopam B 0611acTty aBTOPCKOro nNpaea M CMEeXHbIX Npas,

agMUHUCTPATUBHOE ynpaBneHne KotopbiMu ocyliectensetr BOUC, n Moccapuii TEpMMHOB NO aBTOPCKOMY
npasy U CMEXHbIM Npasamy», cTp. 282.

4 Cmambu 10bis u 11. Cm. Cam Pukemcon u [IxelH C. [uH36ype, MexdyHapoOHoe asmopckoe rnpaso u
CMeXHble npasa — 8 pamkax u 3a pamkamu beprckol KoHeeryuu, Oxford, Vol. 1., p. 614.

42 Cm. nokymeHT WO/GA/32/8, cTp. 32 npunoxeHus.
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00653aTeNbCTBO pacKpbiBaTb HECKOMNBKO KaTeropui nHpopmaumm, KacaroLencs TpagmunoHHbIX
3HaHWIN U/UNN TEHETUYECKMX PECYPCOB, KOr4a OHM UCMONb3YOTCA B pa3paboTke nsobpeTeHus,
NPUTA3aHNE Ha KOTOPOE COAEPXKUTCS B NaTEHTE UMK 3asBKE Ha NaTeHT*,

B oTHoLwweHUN meTon0B PacCKpbITUA, OTHOCALLNXCA K reHeTUu4eCKnM pecypcam 1 TpagnumMOHHbIM
3HaHuAM, bbinn pacCMOTpPEHbI TPU LLUNPOKNE d)yHKLI,I/II/IZ

— packpbiTve nobbiX reHeTUYECKNX PECYPCOB/TPAANLNOHHBIX 3HAHWUIA, AEACTBUTENBHO
NCNONb30BaHHbIX B X04€ Co3aAaHus n3obpeTteHus (onucatenbHas yHKLMSA Unm
yHKUMS NPO3PaYHOCTN, OTHOCALLMECH K CAMUM Fr€HETUYECKUM
pecypcam/TpaguLMOHHBIM 3HAHUSAM W K X B3aMOCBSI3M C M306peTeHneMm);

—  pacKpbiTve OeNCTBUMTENBHOrO UCTOYHMKA FEHETUYECKUX PECYPCOB/TPaANLMNOHHbIX
3HaHWUN (PYHKUMST pacKpbITUS MPOUCXOXOEHUS, OTHOCALLAACA K TOMY, IAe MosyYeHbl
reHeTU4YecKne pecypchbl/TpagnLMOHHbIE 3HAHUS) — 3TO MOXET KacaTbCs CTPaHbl
NponCXoXaeHns (Pa3bsACHUTb, B COOTBETCTBUM C KaKOW topucankumen 6bin nomnyyveH
NCXO4HbIN MaTepuan), unu 6onee KOHKPETHOIO MECTOHAxXoXAeHuUs (Hanpumep, ons
rapaHTMmM TOro, YTO AOCTYN K FEHETUYECKUM pecypcamM BO3MOXEH, YTO rapaHTUpyeT
BO3MOXHOCTb MOBTOPEHMUS UM BOCMPON3BEAEHMUS N3006pETEHNSA); U

— obecneyeHne obsizaTenbCTBa Uy fokasaTenbCTBa NpeaBapUTENbHONO NOMy4YEeHHOro
cornacus (pyHKLmMA cobnogeHnsl, OTHOCALLASACS K 3aKOHHOCTW AoCTyna K
reHeTM4yeckMm pecypcam/ TpaanLMOHHBIM 3HAHWUAM) — 3TO MOXET NoBneYb 3a cobou
AOKa3blBaHWE TOro, YTO reHeTUYECKNE PecypCbl/TpaguLMOHHbIE 3HAHWS,
NCNonb3oBaHHbIE B M306peTEHMI, ObINn NOMyYeHbl U UCMOMb30BaHbl B COOTBETCTBUN C
3aKOHOAATENbCTBOM, MPUMEHMMOM B CTPaAHE NMPOUCXOXAEHUS, NN B COOTBETCTBUN C
yCrnoBusiMu ntoboro cneumanbHOro cornalleHmnsi, B KOTOpOM OTMEYEHO
npeaBaputensHoe 060CHOBaHHOE cornacue, Unu AokasbiBaHWe TOro, YTo nogava
3asBKM Ha NaTeHT Obina ocyLecTBEHA B COOTBETCTBMM C NPeABapUTENbHbIM
060CHOBaHHbIM cornacuem4,

Bbinu NnpeanoxeHbl anbTepHaTUBHbIE MEXaHN3Mbl B OTHOLLEHUM TpeGoBaHMii 0 packpbiTUn®S,
Ewe ogHa mexxayHapogHas MHMUMaTuBa B OTHOLLEHMMN TpeboBaHNsSt O packpbiTUn —
npeanaraemas cratba 29bisCoanaweHus BcemupHol mopeaoeol opeaHu3ayuu (BTO) no
mop20o8bIM acriekmam ripae uHmesnekmyarnsHol cobecmeeHHocmu (1994 r.) (CornaweHums
TPUMC), npeanoxeHHasa ans obcyxaeHns pagom crpaH*.

JokymeHTUpOBaHue

B Okcdhopackom cnoBape aHrMMCKOro si3blka COAEPXKUTCS crneaytoLlee onpeaeneHmne
OOKYMEHTMPOBAHWS: HAKONeHne, Knaccudurkaunsa n pacnpoctpaHeHme nHpopmaumm;
cobpaHHbIV B Xo4e aToro matepman. [JoKymMeHTMpoBaHue TPaanLMOHHBIX 3HAHUA MOXET
BKITHOMATb UX 3anuCb, perncrpaumto, goTtorpadnpoBaHne nnm BOCNpon3BeaeHne Ha nieHke —
BCE TO, YTO COAEPXKUT B cebe aneMeHT (PUKCUPOBAHNS TPAOULMNOHHBIX 3HAHWUA Taknum obpasom,
YTO OHW COXPaHSIOTCA M MOTYT BbiTb 4OCTYNHLIMU NS APYTMX NUL, C LENbI0 X MO3HAHUS.

43 B oTHOLWeHUN gononHuTensHom nHdopmaumm cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 npunoxenuns 1.

44 Cm. TexHuyeckoe nccnegosaHve BOWC oTHocuTenbHO TpeboBaHMin No packpbITUiO MHpopmMaumu,
OTHOCSILLEICS K TeHETUYECKUM pecypcam 1 TPaaMUMOHHBLIM 3HaHusAM, nybnukaums BONC Ne 786(E), cTp. 65.
B mioHe 2017 r 6bino BbinyLLeHo HoBoe nccnegosaHne BOMC no TpeboBaHusM, KacatloLMMcsi packpbiTus
naTeHTHON nHopMaLumu, o3arnasneHHoe « OCHOBHblE BONPOCHI, CBSA3aHHbIE C pa3paboTkoi TpeboBaHuii K
PacKpbITUIO NATEHTHON MHAOPMaLUK B OTHOLLEHUN FrEHETUYECKNX PECYPCOB U TPaAULMOHHBIX 3HAHUIAY;
[ocTynHo Ha: http://wwws.wipo.int/publications/en/details.jsp?id=4194

45 HokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTUBHOE NMpeasioXeHue).

46 HokymeHt TN/C/W/52.
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[lokyMeHTVpoBaHWe OTNnYaeTcs OT TPaAMLUMOHHBIX CMOCOBOB COXpaHeHWs 1 nepeaaydy 3HaHuM
N TPaAMLMOHHBIX BbIP@XXEHWUI KynbTypbl B paMKax OOLLUHbI.

[okymeHTMpoBaHMe nmeeT ocoboe 3HaYeHne, NOCKONbKY HepeaKo OHO ABMSIETCA CPeacTBOM, C
NMOMOLLIbIO KOTOPOrO MOAM 3a NpeaenaMy TPaauLMOHHOMO Kpyra nony4aroT A0CTyn K
TPaguLUMOHHBLIM 3HaHMAM*’. B nokyMeHTe «CnUCOK 1 KpaTKoe TEXHUYECKOEe MOSICHEHWE
pa3nnyHbIX POPM, B KOTOPbIX MOXHO HaWTU TPaAULMNOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9) npnBoantcsa gOonNosiHUTENbHOE 00CYyXAEeHNE OOKYMEHTMPOBAHHbIX
TPaANLMOHHBIX 3HAHUI N HEOOKYMEHTUPOBAHHbLIX TPAANLMOHHBLIX 3HAHWUNA.

[JomkHasa oCMOTPUTENbHOCTb

KOpugundeckuin cnosapb «Black’s Law Dictionary» gaet onpegeneHme 4omKHON
OCMOTPUTENBHOCTU KaK pa3yMHON OCMOTPUTENBHOCTU, OXXMAAEMOM OT Nuua, CTpeMSALLEerocs
BbIMOMHUTL NPABOBOE TpeboBaHWe uUnm 0643aTenbCTBO, M OObIYHO NPOSIBMSIEMON TAKUM JTULIOM.

CnpaBeanuBoe Bo3HarpaxneHue

CnpaBeanuBoe Bo3HarpaxxgeHue o3HadaeT BOo3HarpaxaeHue, BbinnaymBaemoe 3a
onpegeneHHble 4eNCTBUS, KOTOpble Oblnn OCYLLIECTBEHbI B OTHOLLEHUN NPON3BEAEHMS NN
06beKTa CMEXHbIX NpaB, B CYMME 1 Ha YCINOBUSIX, COOTBETCTBYIOLLMX TOMY, YTO MOXET
paccmaTpuBaTbCs Kak 0OblYHbIE KOMMEPYECKME CTaHAAPThI B Cryyae, ecnv Bnageney,
aBTOPCKOro npaea Ui CMEeXHbIX NpaB NPeaoCTaBuN paspeLleHne Ha oCcyLLecTBNEHNE 3TOro
aencrtems. Takoe BO3HarpaxaeHue obbl4HO BbiNnavyMBaeTcs B Criyvasnx, koraa
MMYLLIECTBEHHbIE NpaBa CBEAEHbI K NPaBy Ha BO3HarpaxkaeHue (M B LENOM NPUMEHSIOTCS Ha
OCHOBaHWM Hego6poBONbHOW NuUeH3nmn)*8. [Joeogop BOUC o ucnonHeHuUsim u gpoHo2pammam
(1996 r.) (ON®P) B nyHkTE 1 cTaTbk 15 NnpegycmaTtpurBaeT, YTO UCNONTHUTENW U NPOU3BOSUTENN
oHOrpaMm Nonb3yrTCA NPaBoOM Ha eANHOBPEMEHHOE CrpaBeANIMBOE BO3HarpaxaeHue 3a
NPsIMOE UIM KOCBEHHOE UCMNOMb30BaHMe hoHOrpamm, onyGrMKOBaHHbIX B KOMMEPYECKNX
uensx, 4ns acmpHoro Belannsa nnu noboro coobuleHns ons Bceobuiero ceegeHnd. Tem He
MeHee, cornacHo nyHkTy 3 ctatbmn 15 nbasa Jorosapueatowascss CTopoHa MOXET OrpaHuynTb
9TO NpaBO MY — NpU YCIIoBUW, YTO OHa cAenaeT OoroBopky K [loroBopy — oTka3aTbCsi OT €ro
NPUMEHEHUS.

UcknrovyeHus

TepMUH «UCKMOYEHNSI» YCTaHaBNMBAaET OrpaHMYEHMs Ha UCNONb30BaHMEe NPOM3BEAEHNS,
OXpaHAeMOoro aBTOPCKUM NpaBoM. VICKIoueHUs B NepByo ovepeb KacalTca AeNCTBUN No
OTHOLLEHUIO K OXpaHSEMbIM 3rieMeHTaM. VIHOr4a NoHATME «UCKIIOYEHUSA» OXBaTbiBaeT
3aKoHo4aTernbHble peLleHns (HanpMMmep, TeKCTbl 3aKOHOB MK CyAeOHbIX peLLeHnin), B
COOTBETCTBMM C KOTOPLIMW MOHOMOMNS BNnagesnbLa nepectaeT pacnpoCcTpaHATLCA Ha
onpegeneHHble OpuUrMHarbHble NPOM3BEAEHNS, OQHAKO B LLeSIOM 3TO OTHOCUTCSA K
onpeaeneHnto Toro, Kakne BMAbl UCNOMb30BaHWA OXPaHAEMbIX 3N1EMEHTOB He TPebyoT HK
BblJauyn paspeLleHuns, HY BbinmnaTbl Bo3HarpaxaeHua*. B bepHckon KoHBeHUmMn 06 oxpaHe
nuTepaTypHbIX N XyOOXECTBEHHbIX NponsseaeHun (1971 r.) npeaycMOTpeHO NpuMeHeHne
TPEexXCTyneH4YaTon NPOBEPKN AN onpeaeneHnsa BO3MOXHOCTU paspeLleHms UCKnioveHun: (i)
WCKITIOYEHME MOXET pacnpoCTpaHAaTLCS NULb Ha onpeaeneHHble ocobble criyvawm; (ii)

47 OT14eT 06 MHCTPYMEHTapuM MO YNpaBfieHNo MeXaHU3MaMn BIUSIHUS UHTENNEKTyanbHONn CO6CTBEHHOCTM Npu
[OKYMEHTUMPOBAHUN TPaAULMOHHBIX 3HaHWUIN 1 reHeTnyecknx pecypcos (WIPO/GRTKF/IC/5/5), cTp. 4
NPUINOXEHNSI.

48 My6nukauus BOUC «Pykooacteo BOUC no porosopam B 0611acty aBTOPCKOro nNpaea M CMEeXHbIX Npas,

agMUHUCTPATUBHOE ynpaBneHne KotopbiMu ocyllectensetr BOUC, n Moccapuii TEpMMHOB NO aBTOPCKOMY
npaBy 1 CMEXHbIM NpaBamy.

49 WccnegosaHune «McknioyeHuss M orpaHMYeHns B aBTOPCKOM fMpaBe U CMEXHbIX npasax», MOAroTOBIEHO
Meepom Cupunennn, WCT-WPPT/IMP/1, 1999 r., cTp. 2.



WIPO/GRTKF/IC/46/INF/7
MpunoxeHune, cTp. 22

WCKIOYEHME HE OOIMKHO NPOTUBOPEYMTL HOPMAbHOMY MCNOSb30BaHMIO Npon3BeaeHus u (iii)
OHO He JOJMKHO YLIEMNSATb He0O6OCHOBaHHBIM 06Pa3oM 3aKOHHbIE MHTEPECHI BragenbLes
npass.

BbipaxeHue gencremem

«BblpaxeHusi oecTeremM» 03Ha4aeT BblpaXXeHWsl NocpeacTBOM Tena yYenosekas'. OHu mMoryT
BKII0MATb HAPOAHbIE TaHLbl, ApaMaTypruo U XyaoxecTBeHHble hopMbl 06psSA0B U He
Hy>XOarTcsi B BONJOLLEHUM B MaTepuarnbHon doopMe, Hanpumep, B Xxopeorpadunuyeckon
3anucms?,

BbipaxeHus cdonbknopa

B Tunoebix nonoxeHusx BONC-FOHECKO (1982 1.) «BblpakeHus1 onbkiopa» 03HavyarT
Npoun3BeaeHs, COCTOSLLME NX XapaKTEPHbIX 3NEMEHTOB TPagMLUNOHHOTO KyNbTYPHOro
Hacnegus, paspaboTaHHbIX U COXPAHEHHbIX OOLUMHOM CTpaHbl NN OTAENbHbIMU €€
NpeAcTaBUTENSAMMU, OTPaAKAOLNX TPAANLMOHHbIE Xy4OXKECTBEHHbIE YasiHUSI Takoy OOLLUHbI, B
YaCTHOCTM:

(i) YCTHblE BblpaXeHusi, B YACTHOCTM HapOAHbIE CKasaHusl, HapoaHasi No33na n
3aragku;

(i) My3blKarnbHble BblpaXXeHUs, B YaCTHOCTM HapOAHble MECHU N MHCTPYMEHTarnbHas
My3blKa;

(iii) Bblpa)KeHUs1 AeNCTBUEM, B YACTHOCTU HApOAHbIE TaHLbl, ApamaTyprus u
XyOoXeCTBeHHble hopMbl 06pAa0B, HE3aBMCMMO OT TOrO, BOMSOLLLEHbI OHW B
mMaTepuanbHyto opMy, UMK HeT; 1

(iv)  BblpaxeHus B MaTepuanbHoii popmess,

B koHTekcTe MKI'P TepMuHbI «TpaaNLMOHHbIE BbIPAXKEHUS KYNbTYPbI» N «BbIpaXXeHNs
donbKopa» ABASTCA CUHOHUMUYHBIMU U B3aUMO3aMeEHSAEMbIMMU.

CoxpaHeHue ex-situ

B oTHoweHWn onpegeneHns «coxpaHeHue ex situ» B ctatbe 2 KoHgeHyuu o 6uono2udeckom
pasHoobpa3suu (1992 r.) «ex situ» MOXeT NOHUMATLCA Kak «KOMMOHEHTbI BUONOrMYeckoro
pa3Hoobpa3ns BHE X eCTECTBEHHbLIX MECT OOMUTaHUA Y.

[Jo6pocoBecTHas npakTuka

BblpaxxeHune «gobpocoBecTHan NpakTuka» UCNonb3yeTcsi B ONpeaeneHHbIX NOMNoXeHMaX
GepHckol KoHeeHyuu 06 oxpaHe niumepamypHbIX U XyO0oxXecmeeHHbIX rpoussedeHul (1971 r.)
B OTHOLLIEHMM UCKIIOYEHUI N3 aBTOPCKO-NPaBOBON oxpaHbl (CM. NyHKT 1 ctatbu 10,
KacarLmncsa LMTMpoBaHmKs, a Takke NyHKT 2 ctatbh 10, kacatowmncs cBo6ogHOro
NCNonNb30BaHWsi NPon3BeaeHnn B o6beme, onpaBaaHHOM NOCTABIIEHHON LENbIO, B KAYecTBe
unncTpaumn ydebHoro xapakrepa). [nga onpegeneHuns Toro, Kakas npakTmka MoxeT
cunTaTbes «4006pPOCOBECTHOMY, CrneayeT NPUHATL BO BHUMaHWE KPUTEPUM TPEXCTYNEeHYaTon
npoBepkun®*.

50 MyHKT 2 cTaTbm 9.

51 TunoBble MONOXEHUS AN HaUMOHalNbHbIX 3aKOHOAATENbCTB 00 OxpaHe BblpaXeHu donbknopa ot
He3aKOHHOro MCMNOMb30BaHWUs K APYrMX HAHOCALWMX ywepb aencteun, 1982 r., nyHKT 37.

52 TunoBble MONOXEHUS AN HaUMOHaNbHbIX 3aKOHOAATENbCTB 00 OxpaHe BblpaXeHu donbknopa ot
HEe3aKOHHOro MCMNOMb30BaHWUs 1 APYrMX HAHOCALWMX ywepb aencteuin, 1982 r., nyHKT 37.

53 TuvnoBble MOMNOXEHWs AN HauuoHanbHbIX 3akOHOAaTenbCTB 00 OxpaHe BblpaXeHuw onbknopa ot
HEe3aKOHHOrO UCMOMb30BaHNA 1 APYrMX HAaHOCALWMX yuepb aencTeuin,, pasgen 2.

54 My6nukauma BONC «PykoeBogcteo BOMC no goroBopam B 06nacTtv aBTOPCKOro rnpaBa M CMEXHbIX Npas,

aAMVHUCTPaTUBHOE ynpasreHne KotopbiMu ocyliectenseT BOWC, n Mmoccapuii TepMUMHOB NO aBTOPCKOMY
npaBy U CMEXHbIM paBamy», cTp. 289.
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MpaBa hepmepoB

B ctatbe 9.1 MexdyHapoOHo20 dozoeopa 1po0080/1bCMEEHHOU U CE/IbCKOX035UCM8EHHOU
opaaHu3ayuu (PAQ) o ceHemu4ecKux pecypcax pacmeHuti 0nsi npou3sodcmea
rpodo8oibCcMeUsi U 8e0eHUsI CelbCKO20 X03AlcmeanpuaHaeTcs «TOT OrPOMHbIN BKNag,
KOTOPbI BHOCAT 1 ByayT BNpeab BHOCUTb B COXpPaHEHUE N pa3BUTUE FrEHETUYECKNX PECYPCOB
pacTeHuI, KOTOpble COCTaBNAOT OCHOBY 4151 NPOM3BOACTBA NPOLOBONLCTBUSA U
CENbCKOXO3ANCTBEHHOW NPOAYKLMN BO BCEM MUPE, MECTHbIE N KOPEHHbIEe 06LWMHBLI U hepmepbl
BCEX PEMMOHOB MUpPa, 0COOEHHO LLEEHTPOB NPOMCXOXAEHUSI U pa3HOOOpasus KynbTyp».

Cratba 9.2 onpegensieT «npasa hepmepoB» criegyowmm obpasom: «(a) oxpaHa
TPaALMLMOHHBIX 3HAHUI, KAcaloLMXCS reHETUYECKNX PECYPCOB pacTeHMI A5t NPOM3BOACTBA
NPOAOBONBLCTBMA U BEAEHUS CeNnbCkoro xo3ancTtea; (b) npaBo Ha paBHOMpaBHOE yvacTve B
pacnpeaeneHnm Bbirog, noydaemMbix OT UCMOSb30BaHNS rEHETUYECKNX PECYPCOB pacTeHUI
ANS NPON3BOACTBA NPOAOBOSILCTBUSA U BEAEHMS CENbCKOro XO3ANCTBa; 1 (C) NpaBo Ha ydYacTune
B MPUHATMM PELLEHUI HA HaLMOHaNbHOM YPOBHE MO BOMPOCaM, CBSA3aHHbIM C COXPaHEHUEM U
YCTOMYMBBLIM MCMOSb30BaHNEM FEHETUYECKMX PECYPCOB PacTEHMIN ANs NpoM3BOACTBA
NpoOOBONbCTBUA N BEAEHUS CENbCKOro X03ancTeay». B cratbe 2 MexdyHapodHo20 Kodekca
rnosedeHus NpodoeoribcmeeHHOU U cerbecKkoxossticmeeHHoU opaaHusayuu (PAO) npu cbope u
rnepedaye 3apodbiwesol riasMbl pacmeHul 3TOT TEPMUH onpeaenseTcs cnegyoLwmm
obpasom: «npaBa, BblTEKAOLME 13 NPOLUMOro, HacToswero n byayllero Bknaga oepmepos B
COXpaHeHue, CoOBEPLUEHCTBOBAHME M NPEeAOCTaBeHNEe reHeTUYECKMX PECYPCOB pacTeHNUN,
0CODEHHO B LieHTpax NpoucxoxaeHns / pasHoobpasus. ITu NpaBa npuvHagnexart
MexayHapoaHOMy CcoobLLECTBY, BbICTyNatLEeMy B Ka4eCTBE JOBEPUTENBHOrO yrnpaBnsaoLwero
B MHTepecax HbIHELWHMX 1 ByayLmnx NoKoneHun hepmepos, B Liensx obecneyeHns NonHom
BbIroabl ANA oepMepoB 1 NOAAEPXKKN MPOLOIDKEHNSA NX B3HOCOB, a Takke A0OCTUKEHNS 0BLLNX
uenen MexagyHapoaHoro npoekta ®PAO No reHeTUYeCKUM pecypcam pacTeHumn».

dukcauus

CornacHo topugunyeckomy crioBapto bnaka, oukcaumnen senseTca npouecc unm pesynbTat
3anvcu aBTOPCKOro NpounsBedeHus B ocazaemon oopme. Pukcaums nponsBeaeHns unm
oObekTa CMeXHbIM NpaB B MaTepuanbHon oopme (B TOM YMCNe XpaHEHNe B NaMaTu
3NEKTPOHHOr0 YCTPOMCTBA (KOMNbOTEPA)), AOSPKHA NPOM3BOANTLCA B AOCTATOYHO CTAbWbHON
dopmMe 1 Takum obpas3om, YTOObI HA OCHOBE 3TOro NPOU3BEAEHNE UM OOBLEKT CMEXHbIX NpaB
MOXET ObITb BOCNPUHAT, BOCMPOU3BEAEH UK coobLLEH A0 BCceobLero cBeaeHna®. dukcaums
B MaTepuarnbHoOn popme He Bcerga siBnsieTcst He00XoauMbIM YCIIOBUEM OXPaHOCMOCOBHOCTMN,
ogHako bepHckas KoHBeHUMsa 06 oxpaHe nuTepaTypHbIX N Xy40XKECTBEHHbIX MPOU3BeaeHUN
(1971 r.) npegycmaTtpumBaeT, YTO HaUMOHarbHbIM 3aKOHOAATENbCTBOM B 0611aCTM aBTOPCKOrO
npaBa gmKcaumsi MOXeT GblTb NpeanvcaHa B kadyecTse Takoro ycrnosua®. dukcaums B
maTepuanbHou hopMe TPaAULMOHHBIX BbIPAXEHWUN KyNbTYpbl MOXET CO34aTb HOBbIE NpaBa
WHTENNEeKTyanbHON COBCTBEHHOCTM Ha TaKyro OUKCaLMIO, U 3TV NpaBa MOryT ObiTb
HEenoCcpeACTBEHHO UCMOMb30BaHbl AN OXpaHbl CaMUX TPALAULMOHHbBIX BbIPaXXEHWIN KynbTypbl —
Takasi cTpaTerns Ucnosb3oBanach Al OXpaHbl APeBHEro HackanbHoro nuckyccraa.®’
Bbicka3biBanocb MHEHWNE, YTO N3-3a UCMOSMb30BaHMSA TEPMUHA «BbIPAXKEHUE» MOXET
BO3HUKHYTb BrnevaTtneHve, 6yaTo Anst oXpaHbl TPAOULMOHHBIX BbIpaXXEHUIN KyNbTypbl
cylecTByeT TpeboBaHue no ux gpukcaumme.

55 My6nukauus BOUC «Pykooacteo BOUC no poroBopam B 0611acTv aBTOPCKOro Npaea M CMEeXHbIX Npas,
afMVHUCTpaTMBHOE ynpaBneHue kotopbiMu ocylectenseT BOUC, n moccapuin TepMMHOB NO aBTOPCKOMY
npasy 1 CMeXHbIM npasamy», cTp. 290.

56 MyHKT 2 cTaTbm 2.

57 Teppu SHke, «HecaHKUMOHMPOBAHHOE BOCMPOM3BEAEHNE HACKANIbHOTO UCKYCCTBa»: TemaTuyeckue
UCCreaoBaHus B 06MacTi UHTENNEKTyanbHOM COBCTBEHHOCTU U TPAAULIMOHHBIX BbIPAXEHUI KYIbTypbl,
BOWC, 2003 .

58 OtueT 0 cemHaguaTon ceccum Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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donbknop

B cooTBeTCTBUM C OnpefeneHnem, cogepxawmmca B PekomeHOayuu o coxpaHeHuu
mpaduyuoHHoU Kynbmypsbl U ¢posibkiopa (1989 r.) OpraHunzaumm O6beguHeHHbIX Hauum no
Bonpocam obpasoBaHusi, Hayku u kynbTypbl ((OHECKO), «onbknop (Mnv TpaguunoHHas m
HapoaHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha Tpaguuusax KynbTypHOro
coobuiectBa TBOPEHWI, BbIPAXKEHHbIX FPYNMNON UNN MHANBMAYYMaMM U NPU3HAHHbIX B KA4YeCTBe
OTpPaXeHUst YasHWUIA CooBLLEeCTBa, ero KynbTYPHOM 1 colmnarbHON CaMobBbITHOCTY;
donbKNopHble 06pasLbl U LEHHOCTM NEpeaaloTCs YCTHO, NyTEM UMUTaLMK UK SPYTMMK
cnocobamn. Ero chopmbl BKNOYAKOT, B YAaCTHOCTW, S3bIK, TUTEPATypy, My3bIKy, TaHLbl, Urpbl,
Mudonormo, 0bpsaabl, obblyaun, pemecna, apxXuTekTypy U gpyrne Buabl Xy40OXXeCTBEHHOMO
TBOpYECTBaY.

MepBble NOMNbITKN 3KCMNNLUTHOIO YperynmpoBaH1s BONPOCOB MCMOMb30BaHNSA TBOPEHUIA
donbknopa 6binn NpegnpPUHSTLI B paMkax 3akoHOB 06 aBTOPCKOM MpaBe HECKOSbKMX CTpaH
(TyHuca B 1967 r., Bonuemm B 1968 r. (nvwb B OTHOLIEHWUM My3blKanbHOro onbknopa), Yunu B
1970 r., Mapokko B 1970 r., Amkumpa B 1973 1., CeHerana B 1973 r., Kennn B 1975 ., Manu B
1977 r., Bypynau B 1978 r., Kot-g'VMiByape B 1978 r., 'BuHee B 1980 r., a Takke B Tunosom
3akoHe TyHuca 06 aBTOpCKOM npase Ans pasBuBarowmxcs ctpaH B 1976 r.) n mexxayHapoaHoOM
aorosope (pa3paboTtaHHbivi B BaHrn B 1977 r. TekcT KoHBeHUunn 06 AdpurkaHCKon
pernoHarnbHOW opraHn3aumm MHTenNnnNeKkTyansHon cobcTBeHHOCTU, Aarnee «KoHBeHLMSA
APOUC»). Bo Bcex aTnx TekcTax npondseneHus onbknopa paccmaTpuBaloTCs Kak YacTb
KyNbTYPHOIo Hacneamsa Haumm («TpaguuMOHHOIO Hacneans», «KynbTypHOro Hacnegusy; B Yvunum
— «0OLWEeCTBEHHOro AOCTOSAHMS KyIbTypbl», MICNONb30BaHWe KoToporo TpebyeTt nnatbl). Tem He
MeHee MOXHO Mo-pas3HOMY NOHUMaTb 3HAYEeHUE TEPMUHA «OSNBbKIIOP», B KOTOPOM OH
ynoTpebnseTcsa B 3TUX TekcTax. BakHbIM aBTOPCKO-NPaBOBbIM 35IEMEHTOM, 06LWMM Ans
NpvBeOEeHHbIX B 3TUX TEKCTax onpeaeneHnin B COOTBETCTBMM C YKa3aHHbIMU 3akoHaMu (Kpome
Tunosozo 3akoHa TyHuUca, B KOTOPOM HE COAEPXKMUTCA onpeaeneHus), AaBNseTcs To, YTo
PONBLKIOP OOIMKEH ObITb CO34aH aBTOPaMU, Ybs MMYHOCTb HEUM3BECTHA, HO KOTOpbIe
NpeanosoXUTENBbHO ABMSIOTCS UK SBASANCD rpaxgaHamu ctpanbl. B KonseHunn APONC
YNOMUWHAKOTCA TBOPEHUS «OBLLMHY, @ HEe aBTOPOB, YTO pasrpaHMYMBaeT TBOpeHMs PonbKnopa
OT NPOM3BEAEHNI, OXPAHAEMbIX TPAAULMOHHBIM aBTOPCKUM nNpaBoM. B Turnosom 3akoHe
TyHuca onpeaeneHne gonbknopa AaHo C UCNoMb30BaHNEM 060OUX 3TUX anbTepHaTUBHbIX
BO3MOXXHOCTEWN N paccMaTpmuBaeT POrbKIop Kak TBOPEHUSI «aBTOPOB, KOTOPbIe
NPeAnONOXUTENBHO ABMSOTCS rpaXgaHamn COOTBETCTBYIOLLEN CTPaHbl, UM 3THUYECKNX
obwmH». B cooTtBeTcTBUM C 3akOoHOM Mapokko, hoNnbKNop oxBaTbIBaET «BCE
HeonyOnnkoBaHHbIE MPON3BEAEHMS TAKOro poaax», Npu aToM 3akoHbl Armknpa u TyHuca He
OrpaHNYMBalOT OXBaT MNOHATUS «PONBbKIOP» HeonybnMKoBaHHbIMK Npon3BedeHnsmMn. B 3akoHe
CeHerana npucyTcTBYeT YeTKoe NOHMMaHWE NOHATUSA (PonbKnopa, Kyaa OTHOCATCA Kak
nuTepaTypHble, Tak N Xy4oXecTBeHHble nponsBeneHns. B KoxHeernuuu APOUC n Turogom
3aKkoHe TyHuca npegyCcMOTPEHO, YTO OOSbKITOP BKITKOYAET M Hay4YHble paboThl. BonbMHCTBO
N3 yKa3aHHbIX 3aKOHOB NPU3HAIOT «NPOU3BEAEHNSI NO MOTUBaM PONbKIOpPa» B Ka4ecTBe
OTOEeNbHOM KaTeropumn NnpousseaeHni, Ans UCnosib30BaHUSA KOTOPbIX B KOMMEPYECKUX Lensax
TpebyeTcs oAo6peHne KOMNETEHTHOro opraHa®.

dopmManbHOCTb

KOpuanyecknin cnosapb bnaka onpegenset oopManbHOCTb Kak AEACTBUE, B YHAaCTHOCTU B
yCTaHOBNEHHON hopMe M B COOTBETCTBMM C 0BbIYHO NpoLEeaypon, KOTOpoe A0SMKHO ObiThb
OCYLLECTBIIEHO 41151 AOCTUXKEHNS OnpeaeneHHoro NpaBoBoro pesynbrtara. B KoHTekcTe
aBTOPCKOro npaea TEPMUH «POpManbHOCTbL» 0603HavYaeT npoueaypHoe unm

59 TunoBble NOMNOXEHUS AN HaUMOHarnbHBIX 3aKOHOA4ATENLCTB 00 OXpaHe BblpaXXeHW honbknopa ot
HE3aKOHHOIO MCMOSb30BaHNS U APYIMX HaHOCALWMX ywepb aenctemin 1982 r., yacTb |, NnyHKTbI 5-7.
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agMUHUCTpaTMBHOE TpeboBaHue, Hanpumep, TpeboBaHne pasmeLleHns ysegoMneHns ob
aBTOPCKOM MnpaBse, NpeaocTaBneHns KON unmn peructpawumm, KotTopoe AOMKHO BbiTb
BbINOSIHEHO B Ka4eCTBE YCNOBUS A5 NpUobpeTeHnss aBTOPCKOro npasa Unmn CMEXHbIX Npas,
MoNb30BaHMs UMW I UX OCYLLLECTBEHUS (BKMoYas oGecneyYeHHOCTb NpaBoBOM caHKLmeir)®.
B cootBeTcTBMM ¢ BepHcKom koHBeHLMEN 00 OXpaHe nMTepaTypHbIX U Xy40XKECTBEHHbIX
npoussegeHui (1971 r.), Cornawennem BecemmpHon Toprosown opraHusaumm (BTO) no
TOProBbIM acnekTam npaB MHTennekTyanbHon cobctBeHHoCTH (1994 r.)

(Cornawenune TPUIMC), Jorosopom BOUC no asTopckomy npasy n [lorosopom BOUC no
MCNONHEHMAM 1M hOHOrpaMMaMm Mosnb30BaHNE NpaBamMmn 1 NX OCYLLECTBIIEHNE HE CBA3aHbI C
BbINOMHEHNEM Kakux Gbl TO HM Bbino dpopmanbHocTein®!.

FeHeTMYeckuin maTepuan

B cooTtBeTcTBMM CO cTaTbeln 2 KoHeeHyuu o buonoaudeckom pasHoobpasuu (1992 r.) TepMuH
«reHeTMYEeCKNn MaTepunan» o3HavaeT «/10b60U Mamepuar pacmumesibHO20, XUBOMHOEO0,
MUKPOBHO20 U UHO20 MPpoUCcXoxX0eHusi, codepxauwjuli QoyHKUUOHaIbHble eOUHUUbI
HacnedcmeeHHocmu». Kpome Toro, BbiCKa3biBanoch NpeasioXkeHne o ToM, YToObl TEpMUH
«FeHeTUYEeCKN MmaTepuan» NoOHMMarncsa «kak matepman u3 kakoro 6bl To HM Bbino
6GMONOrMYecKoro MCTOYHUKA, B KOTOPOM €AMHULbI HACNEACTBEHHOCTN OKa3bIBAKOT BIMSIHUE UMK
BbINOMHSAT PYHKLMN» &2,

FeHeTU4Yeckne pecypchbl

B cootBeTcTBMM CcO cTaTbel 2 KoHBeHUMM 0 Buonormdeckom pasHoobpasmm (1992 r.) TepMuH
«2eHemu4ecKue pecypchbl» 03Ha4aem «2eHemuyeckul Mmamepuari, npedcmasnsrouud
akmuyecKyro unu nomeHyuanbHyr YeHHOCMb.

B ctatbe 1 pelwenns Ne 391 AHackoro coobLiecTBa 0 pexnme 4ocTyna K reHeTUYeCKnm
pecypcam (1996 r.) aeTcs LWMpOKoe onpefeneHne «reHeTUHECKNX PecypcoB»: «BeCb
Buonornyeckuin maTepuan, KOTOpbl COAEPXKUT rEHETUYECKYI0 MHOPMAaLMNIO, UMEIOLLLYIO
peanbHY0 U NOTeHLMarnbHY LEHHOCTbY.

B Moccapun MNMpogoBonbCTBEHHOM M CENbCKOX03ANCTBEHHON opraHusaumm (PAO) no
pbIOONOBCTBY 3TOT TEPMUH ONpeAeNnsaeTcs Kak «3apoabllueBasi nnasma pacTeHum, XXMBOTHbIX
NN gpyrux opraHM3MoB, coaepkalliasi nofie3Hble CUMBOSbI, UMetoLMe OENCTBUTENbHOE UK
noTeHUManbHoe 3HavyeHne. B ogoMallHeHHbIX BUAax 3TO CyMMa BCEX FEHETUYECKMX
KOMOMWHaLMI, NONYyYEHHbIX B MPOLECCE 3BOHOLUNY.

B OpYyrnx npaBoBbIX AOKYMEHTaXx Npu CCbifike Ha reHeTn4eckmne pecypcbl UCNOJ1b3YHOTCA
pas3nnyHble TEPMUHbI:

B cmambe 2 MexdyHapoOdHo20 docoeopa PAQO 0 pacmumesibHbIX 2eHeMUYECKUX pecypcax,
ucnonb3yemsix 0515 rpoussodcmea npodoeoribemeus U ee0eHUs ceflbCko2o xossaticmea (2001
2.) «pacmumersibHble 2eHeEMUYECKUE PecypChbl» 03Hadyarom «rbol mamepuarn

60 My6nukaunsa BONC «Pykosoacteo BOVC no goroBopam B 0611aCcTii aBTOPCKOro npaea M CMEXHbIX Npas,
agMWHUCTPATUBHOE yrnpaBsnieHne koTopbiMu ocyllectensieT BOUC, n Moccapuii TepMMHOB N0 aBTOPCKOMY
npaBy U CMeXHbIM npasamy», cTp. 290.

61 MyHkT 2 ctatbn 5 BepHckon KoHBeHumu, nyHKT 1 ctatbm 9 Cornawenua TPUMC, nyHkT 10 ctaTtbm 25
[orosopa BOUC no asTtopckomy npasy u ctatea 20 florosopa BOWC no ncnonHeHnsm u gooHorpammam. Cwm.
Pykosoacteo BOMC no gorosopam no aBTOPCKOMY MpaBy Y CMEXHbIM NpaBam, aAMUHUCTPATUBHOE
ynpasneHune KoTopbiMu ocywectenseT BOMC, u noccapuin TepMMHOB, OTHOCALLMXCS K aBTOPCKOMY Npasy U
CMEeXHbIM npasam, cTp. 291.

62 HokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenums reHeTuyecknx pecypcos B KoHBeHUMM 0 Buonorndeckom
pasHoobpasun 1 ee B3anMoCBA3b C (PyHKLIMOHANBHLIM MeXAYHapOAHbIM PEXMMOM AOCTYNa U COBMECTHOIO
nonb3oBaHus Bbirogamm), cTp. 8.
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pacmumersibHO20 MPOUCXOXOEHUS, 8KITroYas pPernpolyKmueHbIl U eezemamugHbil rnocadoyHbil
mamepuari, cooepxauuli pyHKUUOHaNbHbIe €OUHULbI Hac1edcmeeHHOCMU .

B cmambe 2 Mex0yHapodHo20 KoOekca nosedeHus 0t cbopa u nepedayu 3apo0biuiesoli
rnasmbi pacmeHul @AO (1993 a.) pacmumeribHble 2eHemu4ecKue pecypcbi orpedesnsromcs
KaK «pernpoOyKmueHbIU unu eeeemamueHbIl nocadoyHbIl Mamepuar pacmeHulis.

B nyHkTe 1 (a) ctatbun 2 MexayHapogHoro npoekta ®AO no pacTUTeNbHbIM U FrEHETUYECKUM
pecypcam (1983 r.) aTOT TepMUH ONpeaensaeTcs Kak « penpoayKTUBHLIN UM BereTaTUBHbIN
NOCad04YHbIV MaTepuarn CneayloLmx KaTeropui pacTeHUi: i) NCNonb3yemble KynbTUBUPYEMbIE
BMAbI (copTa) 1 BHOBb pa3paboTaHHble BUAbI; ii) ycTapeBLume copTa; iii) NpuMUTUBHBLIE copTa
(mecTHble copTa); iv) AMKME N COPHSIKOBbIE BUAbI, UMetoLmne bnnskoe poacTBo C
KyNnbTUBMPOBAHHLIMU BUAAMU; M V) chneuunanbHble reHeTndeckme poHapl (BKNoYas annTHble
POHAbI M AENCTBYIOLLNE NNHUM CENEKLMOHEPOB U MyTaHTbl)». MexayHapOoaHbIN NPOEKT He
COLEPXNUT CChINOK Ha «(YHKLMOHaNbHbIE eANHULbI HACNEACTBEHHOCTUY.

Hacneaue (kopeHHbIX HapoAoB)

TepMUH «Hacneane KOpeHHbIX HapoaoB» (M MPOYMX HAPOAOB) UMK «KyIbTYPHOE Hacneane
KOPEHHbIX HAPOAOB» B LIENTOM OTHOCUTCS K TOMY, YTO OnucbiBaeTca B [Ipoekme rnpuHyunos u
PYKOBOOSILUX yKa3aHUU o oxpaHe Hacriedusi KOpeHHbIx Hapodoes (2000 r.), paspaboTaHHOM
Mpenceparenem-goknagymkom NogkoMmMccum No NOOLLPEHMIO U 3aLLMTe NpaB YernoBeka r-
xon Jpukon-UpsH Oaac. B nyHkTax 12, 13 n 14 PykoBoasLmMX ykasaHUN cogepKaTcs
onpegenexHuns.

MyHKT 12 rnacut:  «[H]acnegme KOPEeHHbIX HAPOOOB HOCUT KOSTNEKTUBHbLIN XapaKkTep U COCTOUT
13 Bcex 06beKkToB, JOCTONPUMeYaTeNbHbIX MECT U 3HAHWI, B TOM YMCIe S3bIKOB, OCHOBHbIE
CBOWCTBA MMM UCMNOMb30BaHNE KOTOPbIX NepeaaeTcs n3 NoKosIeHNs B MOKONEHNE U KOTOpble
paccMaTpuBaloTCA Kak Hepa3pbiBHO CBsI3aHHbIE C onpeaeneHHbIM HapoaoM Nvbo ero
TeppuTopuen TpaganuUoHHOTo NpUPoaoNnoNbL3oBaHus. Hacnegue KopeHHbIX HAPOA0B Takke
BKMOYaeT 00beKThbl, JOCTONpMMeYaTernbHble MeCTa, 3HaHUS, a Takke nutepaTypHble Unu
XyOO0XECTBEHHbIE NPOM3BEAEHNS 3TUX HAPOAO0B, KOTOPbIE MOrYT ObITb CO34aHbl N BHOBb
oGHapy»xeHbl B ByayLiem Ha ocHoBe X Hacneausa». yHKT 13 rmacuT: «Hacnegue KOpeHHbIX
HapOAOB BKIOYaeT BCE ABUKUMbIE KYNbTYPHbIE LLEHHOCTU, KOTOpPble onpeaeneHbl B
cooTBeTcTBYOWMX KOHBeHUnAX KOHECKO; Bce Bnabl nuTepaTypHbIX UK XyO40XKECTBEHHbIX
NPon3BeAeHUN, TakKNX Kak My3blka, TaHLbl, MECHU, LLlepeMOHMUK, CUMBONbI U 3HAKW,
NnoBeCTBOBATESbHbIE U MO3TUYECKNE NPOU3BEAEHUS, a TaKkkKe BCe (POPMbl JOKYMEHTUPOBAHWS,
npuHagnexawme KOpeHHbIM HapogaM Uiy BbIMOSTHEHHbIE UMK, BCE BUAbI HAY4YHbIX,
CENbCKOXO3ANCTBEHHbIX, TEXHUYECKUX, MEOULIMHCKUX, SKONTOrMYEeCKUX 3HaHWUM U 3HaHWUMN,
CBsA3aHHbIX ¢ BMopasHoobpa3snem, BKNoYaa MHHOBALMM HA OCHOBE 3TUX 3HAHUN, KyNbTYpHbIE
CopTa, NekapCTBeHHble cpeacTBa U MeguKaMeHTbl U BUAbI UCNONb30BaHWUS nopbl U dayHbl;
HeOBWKMMbIEe KYNbTYPHbIE LIEHHOCTU, Takne Kak CBSILLEHHbIE MecTa KynbTYpHOro, MpUpPOAHOro n
NUCTOPUYECKOrO 3HAYEHNS N MecTa 3axOpoHeHU». TTyHKT 14 rnacuT: «[K]axabli anemMeHT
Hacrnegus KOpeHHbIX Hapo4oB UMeeT BriagernbLueB, KOTOPbIMU MOTYT SBNATLCA HAPOA B LESOM,
oTgenbHasi ceMbs UNK KnaH, oobeanHeHne unu obimHa, NMbo oTaenbHbIE NUUA, KOTopble
npownu cneumnansHoe obyvyeHre nnnm nHMLMaumo Ans Toro, YTobbl BbICTyNaTh B Ka4eCTBe
Takoro pofa xpaHutenen. Bnagensubl Hacrneans AOMKHbI oNpeaensaTbca B COOTBETCTBUN C
o6blvasmMu1, 3aKOHaMuM U NPaKTUKOM CaMUX KOPEHHbIX HapoaoB». B uensx HacToawmx
PykoBoasLNX yka3aHUIN «KyNbTypHOE Hacrneane KOPeHHbIX HapoAoB» O3Ha4YaeT BCe 0ObEKTHI,
CO3[aHHble, BOMMOLLEHHbIE U NPOU3BEAEHHbIE KaK B MaTepuaribHON, Tak 1 B HeMaTepuanbHom
dopMe, KOTOpbIE COCTOAT U3 XapaKTEPHbIX 3NIEMEHTOB KyrNbTypbl KOPEHHOIO HApo4a MU KoTopble
paspabaTbiBalOTCA U COXPaHSTCA 3TUM HapOAoM N0 oTAEeNbHBIMKU ero NpeacTaBUTENMMU,
€Cnv Npou3BefeHne oTpaxaeT TPaANLMOHHbIE BblpaXXeHus 3TOro Hapoga B obnactu
nuTepaTtypbl, XyA40KEeCTBEHHOIro TBOPYECTBA U Haykn. Takue co3gaHHble, BONSOLEHHbIE U
npounsBeaeHHble 00bEKTbI BKITHOYAKOT NPaKTUKY, BOCNPOU3BEAEHNE, BbIpaXXEHWE, a Takke
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WHCTPYMEHTbI, 00BbEeKTbI, apTedakTbl, JOCToNpMMeYaTernbHble MecTa 1 CBA3aHHbIE C HUMU
KynbTypHblE€ NPOCTPaHCTBA, KOTOPbIE NPU3HaHbI KOPEHHBbIMWU HAapo4aMn U OTAENbHBIMU NX
NpeAcTaBUTENAMU Kak YacTb UX KyNbTypHOro Hacregms. OHM Takke BKIIYalT 3HAHNS,
BO3HUKaOLWMe B pe3ynbTaTte MHTENNeKTyansHONn N UHTYUTUBHOW AesATENbHOCTU B
TpaauLMOHHOM KOHTEKCTe, B TOM YMCNe HOY-Xay, HaBblkM, UHHOBaLUK, NPaKTUKa U NO3HaHUS,
COCTaBIAoLLME YaCTb CUCTEM TPAANLMOHHbBIX 3HAHUI, @ TAaKKE 3HAHWS, BOMMOLWEHHbIE B
TPaAMLMOHHBIX YKNaaax Xn3Hu KOPEHHOro Hapo4a UIu coaepalinecs B KoanmumpoBaHHbIX
cucTeMax 3HaHuK, KoTopble nepeaatnTcsa U3 NokoneHus B nokoneHve. KynbTypHoe Hacnegue,
nepegaBaemMoe 13 NOKONEeHUs B MOKONeHME, NOCTOSSHHO BOCCO34aeTCs KOPEHHbIMU Hapod4amu B
KayecTBe peakuum Ha M3MeHeHus, nponsoLealme B ux cpege, u B3auMocBA3M C NpMpoaon u
COBCTBEHHON UCTOPUEN, YTO POPMUPYET Y HUX OLLYLLLEHNE CaMODBbLITHOCTU U
NpeeMcTBeHHOCTUN®S,

Hocutenb

B topnguyeckom cnosape bnaka TepMUH «HOCUTENb» ONpeaensaeTcs Kak «nmuo, KoTopoe
SABNAETCA HOPMAMYECKMM BriagenbuemM 060poTHOro JOKYyMEHTa 1 KOTOPOE UMeeT NpaBo
nonyy4nTb No Hemy nnatex». BOUC ncnonbsyeT 9TOT TEPMUH ANt 0603HaYEHNS BCEX NNL,
KOTOpble CO3AatoT, CNy>XaT MCTOYHMKOM, Pa3BUBAIOT U COXPaHAIOT TPAAMLMOHHbIE 3HAHWS B
TpaguMLMOHHOW cpeae n kKoHTekcTe. KopeHHble 06LMHbI, HApOAbl U HALMK ABNSAOTCA
HOCUTENSMN TPaALMLMOHHBLIX 3HAHWU, OAHAKO HE BCE HOCUTENWN TPAAULMOHHbIX 3HAaHUI
ABNATCA «KOPEHHbIMM» %4, B 3TOM KOHTEKCTe «TpaAMUMOHHbIE 3HAHUSI» 03HaYaloT Kak
TPaAMLMOHHbIE 3HAHWS B Y3KOM CMbICIE, TaK U TPaAULMNOHHBIE BblpaXXEHUSs KyIbTypbl.

Kak ykasaHo B OKyMeHTe, o3arnaBneHHOM « Cnncok 1 KpaTkoe TEXHUYECKOe NOSICHEHNe
PasnuyHbIX (OPM, B KOTOPbIX MOXHO HANTW TPAAULMOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9), «[TpaanLMOHHbIE 3HAHMS], KaK NPaBuo,

CO34al0TCs KOMNNEKTUBHO U/UMK paccMaTpmBaloTCA Kak NpuHagnexaline KonnekTMBHO
KOPEHHOW U MeCTHOW OBLLUHE Unn rpynnam nuy, B coctaBe Takon obLwuHebl. [...] HecmoTps
Ha 3TO, OTAENbHbIN YNeH O6LWMHbI, HanpuMep LenuTens unn depmep, MoXeT ABNATHCS

HocUTeneM onpeaeneHHbIX 3HaHNA» .

KOpeHHble M MeCTHble OOLUMHDI

TepMVH «KOPEHHbIE N MECTHbIE ODLLMHbI» ABNAETCH NPEeAMETOM LLUMPOKOro 06CYKAEHMS 1
nccnegoBaHns. YHUBepCanbHOro, CTaHAapTHOro onpeaeneHns TepMnHa «KOpeHHbIE 1
MECTHble OOLUHbBI» HEe cylecTByeT. JTOT TEPMUH UCnonb3yeTcsa B KoH8eHUUU O
buornoauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatbs 8(j) onpeaenseTt, uyto «Kaxgas
Horosapusatowasaca CTopoHa, HAaCKONbKO 3TO BO3MOXHO U1 LieriecoobpasHo: (j) B COOTBETCTBUM
CO CBOMM HaUMOHanbHbIM 3aKOHOA4ATENBCTBOM 0b6ecnevmBaeT yBaXeHne, COXpaHeHne 1
noaaepkaHve 3HaHui, HOBOBBEAEHMWI U NPAKTUKM KOPEHHBLIX U MECTHbIX OOLLMH, OTpaXatoLmx
TPaaNLMOHHBIN 06pa3 XM3HW, KOTOPbIE UMEIOT 3HAYEHME NS COXPaHEHUS N YCTONYMBOrO
NCnonb3oBaHWst BUoNorM4yeckoro pasHoobpasmsi, cnocobecTByeT nx 6onee LWMPOKOMY
NPUMEHEHUNIO C 0J0BPEHNST U NPW y4acTUM HOCUTENEN TakUX 3HAHWUA, HOBOBBEAEHUI U
NPaKTUKK, a TakkKe NooLLpseT COBMECTHOE MONb30BaHNe Ha CNpaBeaAnvBoOM OCHOBE BbIro4amMMu,
BblTEKAIOLUMMN U3 MPUMEHEHUSA TaknUX 3HAHWUIN, HOBOBBEAEHMIN U NPAKTUKKM; ...». TOT Xe cambli
TEPMUH Ucnonb3yeTcs B Ha2olckom npomokore peaynupogaHusi 0ocmyrna K 2eHemu4yeckKum

63 «HopmoTBOpYecTBO: NpMopuTeTHbIE HanpasneHus byayLlen HopMoTBopYeckon AesaTenbHocTn. O63op
npoekTa NPMHLUMMNOB U PYKOBOASALLMX YKa3aHUA N0 OXpaHe Hacrneams KOpeHHbIX HapodoBy», pabounin JOKYMEHT,
npeacrtaenexHbIi Moso MokoTa n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 nions 2006 r.

64 Cwm. OtyeT BOUC 0 Muccusax No yCTaHOBEHWIO (DaKTOB, KacatoLMXCsl UHTENNEKTYanbHON COBCTBEHHOCTU 1
TpaAMUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasgHUA HOCUTENen TPaguLUOHHBIX 3HaHWUI
B 0011acTu MHTENNEeKTyanbHON COGCTBEHHOCTUY, CTP. 26.

65 Cnncok 1 kpaTkoe TEXHUYECKOE NOSICHEHNE PasnnyHbIX POpM, B KOTOPbIX MOXHO HAWTV TPaAULMOHHbIE
3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHKTbl 43 1 44 NpuUnoxeHus.
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pecypcam U cOBMECMHO20 UCM0Ib308aHUs Ha cripagedsiugoli U pasHOU OCHOBE 8b1200 om UX
npumeHeHus kK KoHeeHyuu o buonoauveckom pasHoobpasuu (2010 r.).

B KoHeeHuyuu o 6uonoeudeckom pazHoobpasuu (1992 r.) TEpMUH «KOPEHHbIE N MECTHbIE
OGLMHBI» UCNONb3YeTCH NPU NPU3HaAHUN OOLLMH, KOTOPbIE MMEIOT OABHIOK CBA3b C 3eMMsIMU U
BOAaMW, Ha KOTOPbIX OHW MPOXMBAIOT UM KOTOPbIMU NOMb3YTCA» 6. MecTHble 06LWUHBI MOTyT
ObITb ONpeaeneHbl Kak «HaceneHne OTAENbHOro 9KOSTOrMYECKOro panoHa, Ybe CyLLeCTBOBaHMNE
MOMTHOCTBIO UMM YACTUYHO HaNpPsAMYy 3aBUCUT OT B1Mopa3Hoobpasns parioHa 1 TOBaApOB W yCnyr
9KOCUCTEMbI U KOTOPOE B pe3yrbTaTe 3TON 3aBUCMMOCTU pa3paboTtano nnu npuobpeno
TPaAMLMOHHbIE 3HaHWS, BKMoYaa oepmMepoB, pbibonoBOB, CKOTOBOAOB, obuTaTenen necos u
ap.»%7.

OTOT TepMUH Takke ucnonbdyetcsa B MexdyHapodHom dozogope [NpodososibcmeeHHOU U
cernibcKkoxossticmeeHHoU opeaHu3dayuu (PAO) o eeHemu4YecKux pecypcax pacmeHuu Ons
rnpouseodcmea npodososibcmeus u eedeHus cesibckoao xo3satcmea. [yHkT 1 ctatbn 5
onpegenseT, yto «Kaxgasa [JoroeapmBatowasics CTOpoHa ... B YaCTHOCTU, B Haaiexalmx
cny4asx: ... (d) cogencTByeT COXpaHeHMIo in-situ AMKUX OpM KynbTYPHbIX PAaCTEHUA U ANKUX
pacTeHuin 4ns Npon3BoACTBa NPOLOBOMBLCTBUSA, B TOM YNCNE B OXPaHAEMbIX parioHax nyTem
noaaepXku, cpeam npoyero, yCUIiMn KOPEHHbIX N MECTHbIX OBLLMH...». TepMUH «MeCTHbIe U
KOpPEeHHble 0OLUHbI» ncnonb3yeTtcs B NyHkTe 1 ctatbn 9: «[oroBapmBatowmeca CTOPOHbI
NPU3HaIOT TOT OFPOMHbIV BKMad, KOTOPbIM BHOCAT U ByayT BNpedb BHOCUTb ... MECTHbIE U
KOpPEHHble OOLLUHBLI U hepMepbl BCEX PETMOHOB MUPa». TEPMUH «MECTHbIE OOLLNHBLI»
ncnonbadyetcd B nyHkTe 1 ctatbmn 5: «Kaxgasa [JorosapmBatowwasics CTOpoHa, B YaCTHOCTH, B
Hagnexawmx cnyyasx: ... (C) okasblBaeT cCoaencTBME UM NOAAEPXKKY YyCUImam hepmepoB U
MECTHbIX OOLLMH, HAaNpaBnNeHHbIM Ha paunoHanbHOE NCMNOSb30BaHME U COXpaHEHME B
X0O3AMNCTBaX UX pacTUTENbHbIX TEHETUYECKNX PECYPCOB AN NPOM3BOACTBA NPOAOBOSLCTBUS U
BEAEHMS CENbCKOro XO3ANCTBA...».

B opyrux ropuanyeckmx 4OKyMeHTaxX MCMosib3ytoTCa Apyrne TEPMUHbI: TEPMUH «KMECTHas Unn
TpaguLMoHHast 06LwmnHa» ucnonb3yetca B CBakonMyHACKOM nNpoTokone o6 oxpaHe
TPaAMLMOHHBIX 3HaHUI K BbipaxeHun donbknopa (2010 r.) AdpukaHCKO permoHanbHon
opraHusaumm nHtennektyanbHon cobcteeHHocTM (APOUC). TyHKT 1 cTatbn 2 onpegenser,
4YTO «OOLMHAY, eCcnn 3TO NO3BONSAET KOHTEKCT, BKIOYAET B €068 MECTHYHO U TPaauLMOHHYO
OOLLMHY».

B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmesa o pexxume docmyrna K 2eHemu4yecKum
pecypcam (1996 r.) TepMMH «KOpEHHOoe, acbpo-ameprKaHCKOe UM MECTHOE Coo0LLEeCTBO»
onpeaendeTcs Kak «rpynna fnogen, Ybk coumanbHble, KyrnbTYpPHbIE U 3KOHOMUYECKNE YCIOBUS
OTNNYaloT €€ OT APYrnX CEKTOPOB HALMOHAIbHON OBLLUUHbI, KOTOpasi perfaMmeHTupyeTcs
MONMHOCTbLIO UIM YaCTUYHO ee COOCTBEHHbLIMI 0bblMasiMK N TpaauLMaMK, NMBo crneumanbHbIM
3aKOHO4AaTENbCTBOM, N KOTOpPasi HE3aBUCKMMO OT €€ MPaBOBOrO CTaTyCca COXPaHSIET CBOU
CoBCTBEHHbIE coLMarnbHble, 9KOHOMUYECKME, KYNbTYPHbIE U MOMUTUYECKME MHCTUTYTHI, MMGO MX
YyacTb».

B ctaTbe 7.11l BpemeHHOro 3akoHogaTenbHoro akta bpasunun, Ne 2,186-16 ot 23 asrycta 2001
r. «MecTHasi oOLWwmHa» onpeaensdeTcs Kak «rpynna nogen, Bkrio4vasi NOTOMKOB YS1eHOB O0LLMH
Kunom0y, otTnmyatoasca CBOMMN KynbTYPHbIMU YCOBUAMMW, KOTOPas TPagULNOHHO
OpraHM3oBaHa Ha NPOTSHKEHUN NOCNeaoBaTeNbHbIX MOKONEHUN U UMEET CBOM COOCTBEHHbIE
oOblyan, coxpaHsisi CBOM CoOLMarbHO-3KOHOMMYECKNE UHCTUTYThI». WCKOHHbIE 3HAHWS

66 «MoHaTne mecTHble 0bwuHbLI», CnpaBoyHas nybnukaums, nogrotoneHHas CekpeTtapuatom MNocTosiHHOrO
dopyma no Bonpocam KOpeHHbIX HapoaoB Ans CemmnHapa aKCnepToB MO Pa3yKpynHEHWIO AaHHbIX
(PFI1/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

67 Cm. KBEP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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MCKOHHbIe 3HaHuA

MICKOHHBIMW 3HaHUSIMU SBMSIIOTCA 3HAHWUA, HOCUTENSAMW U NOSNb30BaTENAMM KOTOPbIX SBMSOTCSA
«KOpPEHHbIE» OOLLMHbI, HApPOAbl U HAUMW. B Takon TPakTOBKE «MCKOHHbIE 3HAHUSAY» O3HA4aloT
TPaAULMNOHHbIE 3HAHNS KOPEHHBIX HAPOAOB. Taknm 06pa3oM, MCKOHHbIE 3HAHUS BXOOSAT B
KaTeropuio TpaguLMOHHBIX 3HAHWI, NPU 3TOM TPAAULMOHHLIE 3HAHUSA He 06A3aTenbHO
ABMAKTCH UCKOHHbIMWU. OfHaKo aTOT TEPMUH TakKe UCMNoNb3yeTcs Ang 0603Ha4YeHUs1 3HaHUN,
KOTOpble camu no cebe ABAsTCA «MCKOHHBbIMUY. B Takon TpakToBKe TEPMUHBDI
«TPaOMULMOHHbIE 3HAHUSI» U «UCKOHHbIE 3HaHWSA» MOTYT BbICTYNaThb Kak B3aMMo3aMeHsieMble®®,

KOpeHHble HapoAbl

TepMVIH «KOpP€EeHHble Hapoadbl» ABNAETCA nNpeaMeToM LLNPOKOro O6cy)K,D,eHVIFI n nccnegoBsaHu.
YHMBepcaanoro, CTaHO4apTHOro onpeneneHna aToro TepMmmHa He CyLecTByeT.

Hexknapaumsa OpraHmsaumm O6begmMHeHHbIX Haumm o npaBax kopeHHbIx Hapogos 2007 T.
NPU3HaeT paBHble NpaBa YenoBeka KOPeHHbIX HapoaoB ObiTb CBOGOAHBIMU OT KYNbTYPHOW
ONCKPUMMHALIMM U CTPEMUTBLCA COAENCTBOBaTbL B3aMMHOMY YBaXKEHMIO U TapMOHUYHbIM
OTHOLLEHUSAM MeXAy KOPEeHHbIMU Hapoaamu n rocyaapcteamn. OgHako B HEM OTCYTCTBYET
onpeaeneHne «KOPeHHbIX HAPOAOBY.

OnucaHune NOHATUS «KOpeHHble» B ViccnenoBaHum npobnemsl AUCKPUMMHALMM B OTHOLLEHUN
KOPEHHOro HacerneHusi, NoAroTOBNEHHOM cneumanbHbIM AOKNaaA4YnKoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpuBaeTcsi MHOTMMUM KOPEHHBIMU HApoaaMu U UX NPeaCcTaBUTENbCKUMM
opraHu3aumsiMy B ka4ecTBe npvemrieMoro paboyero onpegenenus. B aaHHom ViccnegoBaHum
KOPEHHble OGLLMHbI, HaPOAbl M HALMW NOHUMAIOTCS KaK «Te, KOTOpble, UMESt UICTOPUYECKYIO
NPeeMCcTBEHHOCTb C 0bLLecTBaMM, KOTOPbIE Pa3BMBarIUCh Ha UX TEPPUTOPUSIX 40 nepuoaa
3aBOEBaHUS U KOJNIOHU3aLMMK, CHMTAIOT Ce6S1 OTNIMYHBIMY OT APYrUX CEKTOPOB 06LLEeCTB, KOTOpble
B HacTosILLee BpeMs rOCNOACTBYIOT B 3TUX CTpaHax unu ux Yactax. OHM cocTaBnsiioT B
HacToslLLlee BPeEMS He JOMUHUPYIOLLME CEKTOPbI OGLLIECTBA U NOSHbI PELLUMMOCTI COXPaHATb,
pas3BuBaTb U NepenaBaTtb OyAyLLMM NOKONIEHUSIM CBOU MCKOHHbLIE TEPPUTOPUM U CBOIO
3THMYECKYI0 CaMOBbITHOCTb B Ka4eCTBE OCHOBbI NS MPOAOIMKEHMS CBOErO CYLLECTBOBAHUS Kak
HapOAOoB, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHBIMU OCOBGEHHOCTSIMMU,
coumanbHbIMM UHCTUTYTaMM U NPaABOBbLIMY CUCTEMaMMY.

Cratbs 1 KouBeHumn MOT 0 kOpeHHbIX Hapogax 1 Hapoaax, BeayLmx nneMmeHHon obpas
XXW3HM B HE3ABUCUMBbIX CTPaHax, rnacut, 4To KoHBEHUMS pacnpocTpaHsaeTcs:

«(a) Ha Hapopgbl, BegyLime nriemMmeHHomn obpas X1U3HN B HE3AaBMCUMbIX CTpaHax,
coumanbHble, KyNbTYPHbIE N SKOHOMUYECKNE YCIOBUSA KOTOPbLIX OTNMYatOT UX OT APYruX
rpynn HaunoHanbHOro coobLiecTea 1 NOMNoXeHNEe KOTOPbIX PerynnpyeTcsa NOMHOCTLIO UK
YaCTUYHO UX COBCTBEHHLIMU OObIYAAMW UMW TPAAULMAMU, UINN CNeLManbHbIM
3aKOHOAaTENbCTBOM;

(b) Ha Hapogbl B HE3aBMCKMMbIX CTpaHax, KOTOpble pacCMaTpUBAOTCS Kak KOPEHHbIE
BBUAY TOrO, YTO OHU SIBNSKOTCA MOTOMKaMM TEX, KTO HAacensan CTpaHy unm
reorpacunyeckyto obnactb,

4YacTblo KOTOPOM ABMSIETCA JAaHHAs CTpaHa, B Nepuoa ee 3aBOEBaHUA UM KONOHU3aUnmn
Ny B NEPUO YCTaHOBMNEHUS CYLLECTBYOLNX FOCYAAPCTBEHHbIX FPaHuL, U KOTOpPbIE,

68 Cm. OTtyeT BOMC 0 Muccusix No yCTaHOBNEHMIO (DAKTOB, KacatoLLMXCst UHTENTEKTYanbHON COGCTBEHHOCTU U
TpaguUMOHHbIX 3HaHWUK (1998-1999 rr.), 03arnaBneHHbIN «HyxxXabl 1 YasHUSA HOCUTENen TpaguLMOHHbBIX
3HaHWI B 06NacTu MHTENNEKTyanbHOM COBCTBEHHOCTUY, CTP. 23. CM. Takke CrnncoK 1 KpaTkoe TEXHUYeckoe
NOSICHEHUE PasnMYHbIX POPM, B KOTOPbLIX MOXHO HanTu TpaauumnoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpUNoXxeHns.
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He3aBUCUMO OT MX NMPABOBOrO MOMOXEHWUSI, COXPAHSIIOT HEKOTOPbIE UMW BCE CBOU
coumarnbHble, 3KOHOMMUYECKME, KyNbTYPHbIE U MONUTUYECKMNE UHCTUTYThI» 2,

B Cnucke cokpaweHnun n rnoccapum tepmmHoB MNporpammel OOH no okpyxatowen cpege
(FOHEI) copepxunTca crnegyrowee onpeaeneHme «KKOpeHHOro Hapoaa/HapoaoBy»:
«YHMBEpCanbHOro, CTaHAapPTHOrO onpeaeneHns 3Toro TepMmHa He cywecteyeT. OObl4HO
CUMTAETCH, YTO ITOT TEPMMUH BKIOYAET YSIEHOB KyIbTYPHbIX FPYNN U UX NOTOMKOB, KOTOPbIE
UMEIT NCTOPUYECKYHO NPEEMCTBEHHOCTb UK CBA3b C onpeaeneHHbIM PErMOHOM UK YacTAMM
pervoHa, KoTopble HacensaKT UMK paHee Hacensanu aTOT PErMoH A0 ero nocneayoLLen
KONMOHU3aLmMn nnu 3axsaTta NnnMbo Hapaay ¢ APYrMMM KyNbTYPHBIMW rpynnamMu B Xo4e
dopMUPOBaHUSA HALMOHANbHOIo rocygapcTea, NMbo NpoXxmeanu He3aBUCUMO 1 Bbinn No
OonbLUEen YacTn N30NMPOBaHbI OT BIIMSIHUSA YTBEPXKAAEMOro HauMoHarnbHbIM rocyapCcTBOM
PYKOBOACTBA, N KOTOPbIE B 3TUX YCIOBUSIX COXPaAHWUIN, NO MEHbLLEN Mepe YacTU4YHO, CBOU
cneunduryeckmne A3biKoBbIE, KyNbTYPHbIE N COLManbHble/opraHn3aLMoHHbIe 0COBEHHOCTU 1 3a
CYET 3TOr0 COXPaHSAT HEKOTOPYIO 0O60COBNEHHOCTb OT OKPY>KatoLLLEro HaceneHus u
OOMUHUPYIOLLIEN KyNbTYpbl HALMOHANbHOIO rocygapcTea. TepMUH Takke BKIOYaeT Hapoabl,
KOTOpbl€ OTHOCAT Ce65 K KOPEHHBIM Hapodam, U Te, KOTOPbIX ApYrue rpynnbl NPU3HaT
TakoBbIMU» 7°.

BceMupHbIi 6GaHk UCMoNb3yeT TEPMUH «KOPEHHbIe Hapoabl» B LUMPOKOM CMbICIe Ons
0603HaYeHNs1 OTAENbHbLIX FPYNM, KOTOPbIE B TOW UMW MHOW CTEMEHN OTBEYAIOT CriedyoLwmnm
XapakTepucTmkam:

(i) camomgeHTUdUKaLNS B Ka4eCTBE YNEeHOB 0COBOM KOPEHHOW KyNbTYPHOW rpynnbl 1
NpU3HaHWe ocTarnbHbIMWU NX MPUHALIEXHOCTM K 3TOW rpynne;

(i)  3aBMCMMOCTb rpynnbl OT apearia obuTaHus ¢ YeTKMMK reorpadnyeckumm
XapakTepucTMkamMmun U UCKOHHOM TePPUTOPUMN B panioHe OCYLLECTBIEHUS NPOeKTa, a
Takxke OT NPUPOAHbIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TUM apeariom obutaHus u
Tepputopuen;

(i) Hannyme KyNbTYPHbIX, 3KOHOMUYECKMUX UMW MOSIUTUYECKUX MHCTUTYTOB, OCHOBAHHbIX
Ha 06blyasx U OTNMYAIOLWNXCA OT COOTBETCTBYHOLLMX MHCTUTYTOB AOMUHUPYIOLLENO
obLecTBa M KynbTypbl; U

(iv) Hanuyme coBCTBEHHOro A3blka, KOTOPbLIA HEpPeaKo OTNMYaeTcs OT oumumanbHOro
A3blKka JaHHON CTpaHbl UMK pervoHa’’.

Monutnka MOCP B oTHOLWEHUN paboTbl C KOPEHHBIMW Hapogamu, paspaboTaHHas
MexayHapoaHbiM (POHOOM CEeNbCKOX035IMCTBEHHOrO pa3sutusa (MPCP), rmacuT, 4to «B
COOTBETCTBUU C MEXOYHapOOHOWN NPaKTUKON'? 1 B Lensax HacTosawen nonutukn, MOCP 6yaeT
ncnonb3oBaTtb paboyee onpeneneHme KOPEHHbIX HAaPOL4OB, OCHOBAHHOE Ha CreayoLmX
KpUTEpUSIX:

69 Cratbst 1 KoHeHuun MOT Ne169 o KopeHHbIX Hapoaax U Hapoaax, BeayLux nnemeHHon obpas xu3Hu B
He3aBUCUMBbIX CTPaHax.

70 UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, cMm. no ccbinke:
http://wedocs.unep.org/handle/20.500.11822/7569.

n Cwm. OnepaumoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemupHbii 6aHk, 2005 r.; [DkoH XeHpUKCeH:
OcHoBHble nNpuHUMnbl peanu3auun KonseHumn MOT Ne169, 2008 r.

72 [AaHHas cHocKka siBnseTcsa YacTbio onpeneneHuns] KoHseHuna MexayHapooHoOW opraHusauum Tpygao
KOPEHHbIX HapoAax 1 HapoAax, BeQyLmux nnemMmeHHon obpas XunsHu B HesaBMCcMMbIX cTpaHax, 1989 r. (Ne 169),
Heknapauua OOH o npaBax kopeHHbIx Hapogos 2007 r., Pykosoasiiune npuHumnel TOOHBP, kacatowmecs
BOMNPOCOB KOPEHHbIX Hapoaos, 2008 r., MNMocTosHHbIN popym OOH no Bonpocam KOPEHHbIX HapoaoB (NMpu
SkoHomMmnyeckoM u CoumansHom CoBeTe), Mexy4dpexaeHdeckas rpynna nogaepxku no Bonpocam KOpeHHbIX
Hapogfos v Nnan genicteun OOH ans BToporo MexayHapogHoOro 4ecaTuneTns KOpeHHbIX HapogoB Mupa
(cm. npunoxeHue |). Te xe kputepuu ncnoneaytotca PAO B ee NONNTUKE B OTHOLLEHNN KOPEHHBLIX HAPOAOB U
HaponoB, BeAyLLMX NNEeMeHHOM 06pas XnsHu (CM. Mo CCbINKe:
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf)


http://wedocs.unep.org/handle/20.500.11822/7569
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf
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- 6ornee paHHee Mo BPeMeHW 3acerneHne 1 UCNomnb3oBaHue onpeaeneHHom
TeppuUTOpUK;

— [106pOBONbLHOE YBEKOBEYMBAHUE KYMbTYPHbIX 0COBEHHOCTEN, KOTOPbIE MOTYT
BKIMOYaTh TaKMe acnekTbl, Kak A3blK, coLmanbHas opraHusaums, penurus n
[lyXOBHblE€ LIEHHOCTU, PEXNMbI NPON3BOACTBA, 3aKOHbI U UHCTUTYThI;

- camouaeHTUUKaLmMs, a Takke NpusHaHue ApyruMun rpynnamm unm
rocyapCTBEHHbLIMU OpraHaMu B Ka4ecTBe OTAENbHON OBLHOCTU N0AEN; 1

- OMbIT CYLLIECTBOBAHNSA B YCIOBMUSIX NOpaboLLeHnsl, MapruHanuaaum, nuieHnus
CcOBCTBEHHOCTU, U3ONALMM UM AUCKPUMUHALINN» 73,

MPOOH un kopeHHble Hapoabl: B paspaboTtaHHon Mporpammori OOH no okpyxatowen cpeae
(FOHEM) MonuTrke B OTHOLLEHUM paBoTbl C KOPEHHLIMIU Hapogamu’* roBOPUTCS O TOM, YTO:
«...(a) KopeHHble Hapoapl, Kak NPaBuso, NPOXMBAKT Ha UCKOHHOW TEPPUTOPUU C YETKUMM
reorpacmnyeckMmmn xapakrepmctmkamm (MM COXpaHsaoT 3aBUCUMOCTb OT Hee); (b) Ha cBoen
TEPPUTOPUM OOBLIYHO COXPaHAIOT 0COObIE KyNbTYpHbIE, SKOHOMUYECKNE NN NONUTUYECKME
WHCTUTYTBI; (C) OBBIYHO CTPEMATCA K COXPAHEHMIO KyNbTYPHbIX, reorpaconyeckmx u
WHCTUTYLMOHASbHbIX OCODEHHOCTEN, a HE K MOMHOM aCCMMUNALMK B HaLMOHaNbHOM OOLLECTBE;
n (d) oTHOCAT cebs K KOPEHHBIM HAapo4am UM HapoAdaMm, Be4yLLMM MIeMeHHON 06pas XXU3HUY.

HecmoTps Ha Hannyme OBLLIMX XapaKTepUCTUK, HE CYLLLECTBYET eAMHOro O6GLLIEeNpPU3HaHHOIO
onpefeneHns KOPeHHbIX HapoaoB, KOTOPOe OTpa3suno Obl Bce pa3HooGpasue 3TUX HapOaoB.
Kak npaeuro, B ka4ecTBe OCHOBOMOJIAratoLWero Kputepus Ansi onpeaeneHunst Toro, SsBrsitoTcs N
T€ WU MHbIe PYNMbl KOPEHHbIMY N BEAYLLMMM NNeMeHHo 06pa3 X13HKU, paccMaTpuBaeTcs
NX caMonaeHTUMKALMSA B Ka4YECTBE KOPEHHOrO Hapoaa Unu Hapoaa, BeayLLero nNreMeHHom
06pa3 XXM3HM, Hapsiay C TakMMK OPYrMMU XapakTepucTMkaMm, Kak si3blk U reorpaguyeckoe
NOSIOXKEeHNe N CocpenoToYEHME.

B 3akoHe lNepy Ne 27811 «O BBegeHWUM pexmma oxpaHbl KONMEKTUBHBIX 3HAHWUN KOPEHHbIX
HapoJoB, NOMyYeHHbIX MOCPEACTBOM UCMONb30BaHUA B1ONOrMYecknx pecypcos» oT 24 nons
2002 r. «kopeHHble HapOAbl» ONpeaenstTcsa Kak «abopureHsl, obnagatowme npasamu,
KOTOpble cyllecTBoBanu o obpasoBaHnsi NepyaHCKOro rocyAapcrBa, COXpaHsALLmMe CBO
COBCTBEHHYIO KyNbTypy, 3aHMMaloLmne KOHKPETHYIO TEPPUTOPUIO U NpusHaoLwwme cebs
TakoBbIMU. K HUM OTHOCATCA Hapoabl B 4OOPOBOLHON U30MALMUK UNU TE, C KOTOPbIMU He
YCTaHOBIIEHbI KOHTaKTbI, 8 Takke CeNnbCKkue U KOpeHHbIe OOLWNHBI. TepMUH «KOPEHHbIE»
OXBaTbIBaeT U MOXET ObITb NCMONb30BaH B KAYE€CTBE CUHOHMMA CNOB «abopuUreHHbIe»,
«TPaAVLUMOHHbBIE», KATHUYECKMEY, KMPEAKOBbBIEY», KUCKOHHbIE» UKW APYror hOpMbl MOAOGHbIX
CnoB».

Ewe ogHMM TepMUHOM ABNSIETCS TEPMUH «abopureHHble». OKcopackmiA croBapb
onpeaensaeT TEPMUH «abopureHHble» kak (1) «[...] moan, pacTeHus n XMBOTHbIE: obuTaroLine
WIM CYLLECTBYIOLLME Ha 3eMJIe C APEBHENLLMX BPEMEH; CTPOro UCKOHHbIE, KOPEHHbIEY; (2) «]...]
HacensBLIMe CTpPaHy UM 3aHUMaBLLME ee A0 NpUXo4a eBPONencKnUX KOSIOHUCTOB U TeX, KOro
OHM npuBenu ¢ cobony; (3) npuHagnexaiwmne abopureHam MM caMmomy paHHEMY M3BECTHOMY
HaceneHuo Tepputopumn; u (4) «[...] nmerowwne oTHoLIEHME K abopureHam ABCTpanuu unm nx
A3blkaM, NTMOO XapaKTepHbIE ANA HUX».

B ctaTtbe 35 KoHcTuTyumm KaHagbl oTmevaeTcs, 4To «|...] KopeHHble Hapoabl KaHaabl
BKOYAOT MHAENLEB, MHYUTOB 1 MeTucoB KaHagbl». B 1996 r. KaHagckas KoponeBckas
KOMMCCUSA NO KOPEHHbIM Hapo4aM CaMOCTOATENbHO onpeaenuna CBo LerneByto rpynny

73 Cwm. no ccoinke: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.
4 Cwm. no ccoinke: http://www.undp.org/content/undp/en/homel/librarypage/environment-
energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html.


http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf
http://www.undp.org/content/undp/en/home/librarypage/environment-energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html
http://www.undp.org/content/undp/en/home/librarypage/environment-energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html
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cnegyownm obpas3oMm: «... OpraHM4eckmne NonNmuTUYECKne 1 KynbTypHble 0b6pa3oBaHus,
KOTOpbI€ NCTOPUYECKN BOCXOOAT K KOPEHHbIM Hapogam CeBepHoOn AMEPUKU ...».

KopeHHbIMM SiBNSit0TCS Te 0BLWMHbI, HAapoabl U HaLUMK, KoTopble, 06naaas MCTOPUYECKON
NPEeMCTBEHHOCTbLIO C 06LLeCTBaMK, NOMYYUBLUMMUK PasBUTUE HA UX TEPPUTOPUSIX 00
BTOPXKEHMS! UINN KOJIOHU3aLMK, CHUTAIOT ce6sl OTNIMYHBIMK OT APYrUX CEKTOPOB O6LLECTB,
KOTOpble B HACTOsILLLEE BPEMSI FOCMOACTBYIOT HA 3TUX TEPPUTOPUSIX UMM YacTAX 3TUX
Tepputopuii. B HacTosiLee Bpemsi OHM COCTaBNAT HEAOMUHMPYIOLLME CeKTopa obLLecTBa U
peLInTENbHO HAaCTPOEHbI Ha COXpaHeHune, pasBuTMe 1 nepedady OyayLwmnm NokoneHnsmM nx
NCKOHHbIX TEPPUTOPUIA N STHUYECKON CaMOBbLITHOCTU B KAYECTBE OCHOBLI A5 AAlNbHENLLEro
CYLLLECTBOBaHUS Kak HapoaoB B COOTBETCTBUN C MX COBCTBEHHBLIM KyNbTYPHbLIM YKMaaom,
coumanbHbIMU UHCTUTYTaMK U NPaBOBbLIMU cucTeMamm .,

HapyweHue npaB

CornacHo topuandeckoMy crioBapto bnaka HapyLLeHeM npae SBNsSeTcs AeNCTBUE,
NPenaTCTBYIOLLEE peanu3aumn O4HOMO U3 UCKMIYMTENbHBIX NpaB Bnagenbla npaea
WHTENnekTyanbHom co6cTBeHHOCTM. CoBCTBEHHO B chepe aBTOPCKOro npasa U CMeXHbIX Npas
HapyLLleHMEeM Nnpae SBNAETCA AeACTBME, OCYLLIECTBIIEHHOE B OTHOLLIEHWM NPOU3BEeaEHMS,
OXpaHseMOro aBTOPCKMM NPaBoOM UM ABNSAOLLErocst 06 bEKTOM CMEXHbIX Npas, 6e3
paspelleHns Bnagerblia aBTOPCKOro npasBa U COOTBETCTBYHOLLIMX CMEXHbIX NpaB

B Criy4yasix, korga TpebyeTcs nonyyYeHue Takoro paspelleHns. OTBETCTBEHHOCTb 3a HapyLleHue
npaB MOXeT CyLLEeCTBOBATb HE TONIbKO HAa OCHOBE NPSIMO OTBETCTBEHHOCTY (38 COBCTBEHHO
COBEpLLEHHOE HECAHKLUMOHNPOBaHHOE AesHNE), HO U Ha OCHOBE «OTBETCTBEHHOCTY 3a
codencTene» unm «cybecuamapHonm oTBETCTBEHHOCTUY 6.

YcnoBus in-situ

B cooTtBeTcTBUM CO cTaTben 2 KoHeeHYuu o buonozudeckom pa3Hoobpasuu (1992 r.):
«Ycnosusi In-situ» 03Ha4aloT yCrnoBusi, B KOTOPbIX FTEHETUYECKNE PECYPCbI CYLLECTBYIOT B
aKocucTemax 1 NpMpOAHON cpeae obuTaHus, a B criydae AOMALLHUX UMK KyNbTUBUPOBAHHbIX
BMOOB B TEX MECTax, rae OHu npMobpenu cBou OTNMYUTENbHbIE CBOMNCTBA.

HemartepuanbHoe KynbTypHOe Hacnegue

CornacHo topugnyeckomy crnosapto bnaka «HematepuanbHbIi» 03HaAYaeT KHE MMEHOLLMIA
dumsmnyeckon hopMbl». B NPOTUBOMNONOXKHOCTL €My CITOBO «MaTepuarnbHbI» onpeaenseTca
KaK «umeroLwmin nnn obnagarowmnmn pusmyeckorn opmoin; MoryLmi 6biTb ocsi3aemMbim U
BUAMMbIM; Pa3fU4mMMbI Ha OLLYMb».

«HematepunanbHoe KynbTypHOe Hacneamne» onpegeneHo B KoHseHyuu ob oxpaHe
HemamepuarbHo20 KyribmypHo20 Hacredus (2003 r.) OpraHusaumm O6beanHeHHbIX Hauun no
Bonpocam obpasoBaHus, Hayku n KynbTypbl (FOHECKO) kak «obblyan, dopmbl NpeactaBneHns
N BbIP@XEHWS!, 3HAHWUSI U HaBbIKW, — @ TakKe CBSA3aHHbIE C HUIMU UHCTPYMEHTbI, NPEAMET,
apTedakTbl 1 KyNbTypHble NPOCTPAHCTBA, — NPM3HaHHbIE COObLLECTBaMU, rpynnammn u, B
HEKOTOPbIX CIyyYasx, OTAENbHbIMU NULAMM B KA4ECTBE HYacTh X KyNbTYPHOro Hacneaus.

Takoe HemaTepuanbHOe KynbTypHOE Hacneane, nepegaBaeMoe OT NOKOSIEHUS K MOKONEHWIO,
NOCTOSIHHO BOCCO3aeTcsl coobLecTBamMmmn 1 rpynnamMm B 3aBUCMMOCTM OT OKpYXKatoLen nx
cpeabl, UX B3aMMOAENCTBUS C NPUPOAOM U UX UCTOPUKN 1N POPMUPYET Y HUX YYBCTBO
CaMOObITHOCTU M NPEEMCTBEHHOCTU, COOENCTBYS TEM CaMblM YBAXXEHWUIO KyJIbTYPHOTrO

75 Mopkommcena OOH no npeaynpexaeHnio QUCKPUMMHALMMN 1 3aLmUTe MEHBLUMHCTB U ee uccriegoBaHne
npobnembl AUCKPUMUHALMKN KOPEHHOTO Hacenenus, gokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 1.).

76 My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0611aCcT aBTOPCKOrO npaea 1 CMEXHbIX NpaB U
["noccapuin TepMUHOB NO aBTOPCKOMY NpaBy U CMEXHbIM npaBam», cTp. 293.
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pasHoobpa3unsa u TBOpYECTBY vernoBeka. [nga uenen Hactoswen KoHBeHUMM NpMHMMaeTCs BO
BHMMaHue TONbKO TO HeMaTepuarnbHoe KynbTypHOe Hacreame, KoTopoe CorfacyeTcs C
CYLLIECTBYHOLMMMN MEXAYHAPOAHO-NPaBOBbIMM aKTaMu Mo npaBam Yenoseka 1 TpeboBaHMAMM
B3aMMHOIO yBaXXeHNsi Mexay coobLiectsamu, rpynnamMm 1 oTaenbHbIMU NULamuy, a Takke
YCTOMYMBOrO pasBuUTUSAY.

KoHBeHUMA rnacut Takke, YTo «HemaTepuanbHoe KynbTypHOe Hacneame» nposiBrsieTcs, B
4YacTHOCTW, B crieayoLlwmx obnactsx: (a) yCcTHble Tpaguumnm n opmbl BbipaXkeHusi, BKItoYas
A3blK B KAYECTBE HOCUTENSA HEMaTepuanbHOro KynbTypHoro Hacnegus; (b) ncnonHurensckmne
NCKyCCTBa; (C) 06bivaun, 0bpsaabl, npasaHecTBa; (d) 3HaHMA 1 obbl4an, OTHOCALMECS K Npupoae
1 BCeneHHou; (e) TpaanumMoHHbIE pemecna.

LlenocTtHOCTbL

lMpaBo Ha LEeNOCTHOCTb — 3TO NPaBO Ha NpeaoTBpaLLEHNE HECAHKLMOHMPOBAHHbIX Nepeaenok 1
nameHeHuih nponsseneHusa’’. Mocne nepecmoTpa B 1949 r. Ha koHdepeHuun B Bploccene
bepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U Xy0oxXecmeeHHbIX rpoussedeHud (1971 r.)
B TEKCT cTaTbM 6bis Obina gobasneHa opmynmMpoBKa O 3anpeTe NpoYnx NnocaratenbCcTB Ha
yKkasaHHOe Npoun3BefeHne, KoTopble HaHeCcyT yLepb YecTn unu penyTtawumm aBTopa.

PykoBoasiyme nNpuHUMnbl B 0651aCTU MHTENSEKTyarnbHON COGCTBEHHOCTM NO AOCTYNY U
COBMECTHOMY NMONb30BaHUIO Bbirogamm

HauunHas ¢ nepeon ceccum, MKI'P nogaepxumBan paboTy, HanpaBreHHyo Ha pa3paboTky
pykoBoasawwmx npuHumnos BOUC B obnactu nHTennekTyanbHOM COGCTBEHHOCTM NO AOCTYNY U
COBMECTHOMY MCMOMb30BaHWUIO Bbirogd. bbino npeanoxeHo, 4tobbl 3TM pykoBOAALLME NPUHLMNbI
OblnM OCHOBaHbI Ha cUCTeMaTUYeCKOM 0630pe AENCTBYIOLLMX U TUMOBbLIX KOHTPaKTHbIX
cornaweHunn B gopme 6a3sbl gaHHbix BOUNC, cogep:kallen cornaleHnsa B odnacTtu
HGuopasHoo6pa3ns, cBa3aHHbIE C JOCTYNOM U COBMECTHbIM UCNONb30BaHWEM BbIFOA8.

MepBLbI NPOEKT?® ObifT NOAFOTOBIEH C YYETOM OnepaTUBHbLIX NPUHLMMIOB, onpeaeneHHbix MKIMP
Ansa pas3paboTky Takmx pyKOBOOALMX NPUHLMNOBEY, ITOT NpoekT 6bin no3xe 0O6HOBMEH C
y4yeToMm uernen cemHaauartom ceccun MKITP8!.

Llenb pykoBoasLLMX NPUHLMMNOB B 06/1aCTN MHTENNeKTyarnbHON cO6CTBEHHOCTM A4S AOCTyNa U
COBMECTHOrO Nosib30BaHMs Bbiro4aMuy 3akitoyaeTcsl B 0kasaHum NoOMOLLM NpoBaigepam u
nony4yaTensim reHeTUYECKNX PEecypcoB, B npoLecce obcyxaeHns, pa3paboTkv U NOArOTOBKM
NMPOEKTOB 31EMEHTOB B3aNMOCOr1aCoOBaHHbIX YCNOBUIA AN OCTYNa K reHETUYECKMM pecypcam
N COBMECTHOrO Nosib3oBaHus Bbirogamu. OHM UNMOCTPUPYIOT NpakTuyeckue sonpockl NC, ¢
KOTOPbIMW MOTYT CTOSKHYTbLCS MPOBanAepbl 1 nonydaTteny npu obcyxaeHun cornatleHms,
KOHTpaKTa Unu nuueHsnn. PasHoobpasue HaumMoHanbHOro 3akoHoaaTenbCTBa 1 NPakTUYeCcKmX
MHTEpPEeCOB NpoBaiiepoB 1 nonyyaTtenen MoXeT NPUBECTU K LUIMPOKOMY AManasoHy
BO3MOXHOCTEW BblGopa npu 06Cy>KAEHUN M NOATOTOBKE NPOEKTa pearibHbIX NMOMOXEHWA.
MoaToMy pykoBoAsILLME NPUHLMMNBI MOTYT OKasaTb NOAAEPXKKY NpoBanaepam v nonyyatensm B
obecrneyeHnn paBHONPaBHOro A4OCTyNa 1 COBMECTHOMO Nosb30BaHWUs Bbirogamu Ha

” Cwm. Cam PuketcoH n OxxewnH C. MvH30ypr, MexxayHapogHOe aBTOPCKOE NpaBo U CMEXHbIE NMpaBa — B pamKax v
3a pamkamu bepHckon KoHseHuuu, Oxford, Vol. |, ctp. 602.

8 Cwm. pokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.

& Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (F'eHeTuyeckue pecypcbl: MpoekT pykoBoAALLMX NPUHLIMIOB B OTHOLLEHUN
[ocTyna v cnpaBefiMBOro COBMECTHOIO MOJSb30BaHUS! BbIrogamum).

80 Cwm. onepaTuBHble npuHumMnbl B AokymeHTe WIPO/GRTKF/IC/2/3, pasgen V.B, ctp. 50.

81 Cwm. pokymeHT WIPO/GRTKF/IC/17/12 (FTeHeTu4eckne pecypcbl: poekT pykoBOAALLMX NPUHLIMMOB B
OTHOLLEHMM JO0CTyNa v CNpaBeAIMBOro COBMECTHOIO MONb30BaHWSA BbIro4aMu: OOHOBIEHHbI BapuaHT).
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B3aMMOCOIIacoBaHHbIX YCMOBMSIX, HO HE NpedycMaTpuBaTh O4HY Moaernb v Habop
BapVaHTOB.

Kpome Toro, HAYTO B 3TUX PYKOBOASALLMX NPUHLMNAX HE OOSMKHO UCTOSKOBLIBATLCS Kak
3aTparvBaloLlee CyBepeHHble npaBa rocy4apCcTB Ha UX NPUPOAHbLIE PECYPChl, BKIOYas UX
NpaBo yCTaHaBNMBaTb YCMNOBMS M MONOXEHUs ANs OCTYyNna U COBMECTHOrO Nofb30BaHUs
Bbirogamu. PykoBogsiume npuHLMnbI AOMMKHbI ObITb TONBKO 4O6POBONBHBIMU U
nnnocTpatuBHbiMU. OHU He NpefHasHaYeHbl AN 3aMeHbl COOTBETCTBYHOLLIENO
MeXOyHapoOHOro, PErMoHanbHOro 1 HaUMOHanNbLHOro 3akoHogaTenbcTea®?,

TpaanLMOHHbIE 3HAHMS YacTO CBSI3aHbl C FEHETUYECKUMI pecypcamMm, U 3TO MOXEeT AaTb
LleHHOe NpeacTaBneHne 0 TOM, Kak FeHeTUYEeCKME PECYPChl MOXHO COXPaHUTb, NoaaepXatb 1
“cnonb3oBaTh Ha Gnaro YenoseyecTsa®®. PykoBoasLiMe NPUHLMMBI TakKe PacnpoCTpaHsaTCS
Ha TPaAMLMOHHbIE 3HAHWS, CBA3aHHbIE C FTEHETUYECKUMM pecypcammn®s,

MexayHapoaHas nateHTHas knaccudmkauus (MIK)

MexayHapoaHas nateHTHaa knaccudpumkauuna (MIK) onpeaensieTcs Kak «mepapxmyeckas
cucTema, B KOTOPOW BCHA TEXHUKA B LIerIoM nogpasaeneHa Ha pag pasaenos, Knaccos,
NOAKMaccoB 1 rpynmn.

Knaccudmkaums cosepLueHHO Heobxoanma Ans NnoMcka naTeHTHbIX JOKYMEHTOB B npouecce
onpeaeneHns «NpeaLecTBYIOLLEro YPOBHS TEXHUKN» 82,

MK 6bina yypexaeHa Ctpacbyprckum cornaweHnem o MexgyHapoaHoW naTeHTHON
knaccudukaumm (1971 r.) CtaTtba 2(1)(a) npegycmaTpuaeT, 4To «Knaccudukaums BknoyaeT:
(i) TekcT, paspaboTaHHbIN COrnacHoO NosoXeHnsamMm EBponenckon KOHBEHLUM Mo
MexayHapogHon knaccudpumkaumm naTteHToB Ha n3obpeTeHus ot 19 gekabpsa 1954 r.
(HasbiBaeMou HUXXe «EBponerickas KOHBEHLMSI»), KOTOPbIA BCTYNUN B cuny u 6bin onybnukosaH
"eHepanbHbIM cekpeTapeM EBponerickoro Coseta 1 ceHTabpsa 1968 r.; (ii) nameHeHus,
KOTOpble BCTYNWUIX B CUIy COrnacHo ctatbe 2(2) EBponenckon KOHBEHLUMM A0 BCTYNNEHUS B
cuny Hactosdwero CornaweHus; (iii) M3MeHeHUs!, BHECEHHbIE BNOCNEACTBUN B COOTBETCTBUM
CO CTaTbewn 5, KOTOpble BCTYNAOT B CUITYy COrMacHO MONIOXEHNAM CTaTby 6».

MexxayHapoaHbI 4OrOBOP O pacTUTeNbHbIX FeHETUYECKUX pecypcax Afsi NPOU3BOACTBA
NpoAoBONLCTBUA U BEAEHUA CEeNIbCKOro Xo3AncTBa

MexayHapOoAHbIN OroBOP O pacTUTENbHbIX FTEHETUYECKMX pecypcax Ansi NpoM3BoACTBa
NpoOoBONbLCTBUA N BeaeHus cenbekoro xosanctea (MAMPIMCX) 6bin npuHAT TpuauaTe Nepeomn
ceccuen [NMpoaoBONbCTBEHHOM U CENbCKOXO3ANCTBEHHOM opraHn3aunen O6beamHeHHbIX Hauui
3 Hos16psa 2001 r. u BcTynun B cuny B 2004 r. Llenbto goroBopa asnstoTca: (1) npudHaHve
OrPOMHOrO BKNaga, KOTopbli BHOCAT doepMepbl B NOBbILLEHWE pa3HOobpasus KynbTyp,
KOTOPbIMWU NUTAOTCS NOAN BO BCEM MUPE; (2) cosgaHue rnobanbHonm cuctemMbl ans
obecne4veHunsa goctyna pepMepoB, CENEKLUNOHEPOB M YYEHbIX K pAaCTUTENbHbIM FEHETUYECKUM
mMaTepuanam; u (3) obecneyeHne pacnpegenenus Boirod, nonyv4aemblx peumnueHTamm ot
MCMONb30BaHUS PaCcTUTENbHLIX FEHeTUYecknx MaTepmanosse.

82 Tam xe.

83 Tam xe, cTp. 4 NpUNoOXeHNs.

84 Cm. nokymeHT WIPO/GRTKF/IC/44/INF/12.

85 moccapuit BOUC Ha noptane PATENTSCOPE.
8  Crartbsa 1 MOIPPMCX.
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N3o6peTaTenbCKuin ypoBeHb

N3o6peTaTenbCckmi ypoBeHb (Takke onpeaensemMblil Kak «KHEOYEBUOHOCTbY ) ABNAETCA OAHUM
N3 KPUTEPUEB NATEHTOCNOCOBHOCTN, CBA3AHHbLIN C BONPOCOM O TOM, ObINo nNu n3obpeTeHne
o4YeBMOHbLIM AN nuua, obnaaarowero o6blYHbIMK 3HaHUSIMU B AaHHO o6nacTtn®.

B cootBeTcTBUM cO cTaThen 33 PCT 3asaBneHHoe n3obpeTeHne cunTaeTcs COOTBETCTBYHOLLNM
n3obpeTaTenbLCKOMy YPOBHIO «E€CMM OHO, MPYHMMas BO BHUMaHWE NpeaLlecTBYOLWMIA YPOBEHb
TEXHUWKN, Kak OH onpeaeneH VHCTpyKumen, Ha yCTaHOBIEHHYIO COOTBETCTBYIOLLYIO AaTy He
ABNSAETCA OMEeBUAHBIM A5 creumManmcToB B JaHHOM obnacTuy.

B ctatbe 56 Egponelickoli nameHmHou koHeeHyuu n Pasgene 35 U.S.C. 103 cogepxaTtcs
aHanornyHble onpegenennsa. B Pasgene 35 U.S.C. 103 ucnonbayeTcst 3KBMBANEHTHbLIN TEPMUH
«HEeo4YeBUOHbIN 06BbEKT» .

JInueH3noHHbIe cornaweHus

JNNLEH3MOHHbIE cornalleHunsi onpeaensaoTca Kak cornalleHusi, npegycMaTtpmsaroLLme
onpeneneHHoe paspeLLeHHOe UCMoNb3oBaHNe MaTepmarnos Uy nNpas, KOTOPbIE YNOMHOMOYEH
npeaocTaBnsATh NpoBaiaep, HanpuMep, CornalleHnst O NULEH3UPOBAHNMN UCTIONb30BaHUSA
reHeTUYECKMX PECYPCOB B KAYECTBE Hay4HO-UCCIea0BaTeNbCKUX CPEACTB, UM O
NULEH3MPOBaHUM UCMONb30BAHNA B3aUMOCBA3aHHBLIX TPAAMLMOHHBIX 3HAHWUI UMW APYrMX NpaB
MHTEnnekTyansHon co6cTBeHHOCTUS,

OrpaHunyeHus

CornacHo topugunyeckomy crioBapto bnaka, «orpaHnyeHne» o3HavaeT akT yCTaHOBEHNS
OrpaHNYeHnin; Ka4eCcTBO, COCTOSIHUE UMK YCNOBUE OFPaHUYEHNS, OTPaHUYNTENBHYIO Mepy.
CnoBo «OrpaHu4yeHnsi», NCNorib3yeMoe Hapsay Co CIIOBOM «UCKMOYEHUs», O3HavYaeT
«rpaHuubl» unu «npegenbi» . [Ons coxpaHeHus Haanexaliero 6anaHca UHTepecoB
npasoobnagarenen 1 nonb3oBaTenen oxpaHseMblX MPON3BEAEHNI 3aKOHbI B 061acTh
aBTOPCKOro npasa MoryT npegycMaTpuBath onpeferieHHble OrpaHNYeHnst UMyLLLECTBEHHbIX
npaB — criyyan, B KOTOPbIX OXpPaHsieMble NPOM3BEAEHNST MOTYT UCMONb30BaTbCs 6e3
paspelleHus npasoobriagaTens n npu ycnosum BeinnaTbl KoMneHcauun nnn 6e3 aToro
ycnosua®'.

B bepHckol KoHeeHyuu 06 oxpaHe numepamypHbIx U Xy00XecmeeHHbIX rnpoussedeHuli

(1971 r.) cogepkaTcs yCrioBusi, B COOTBETCTBUMN C KOTOPbIMU NpaBa aBTOPOB MOryT ObITb
OrpaHuYeHbl, B CBA3M C YeM MOXET ObITb paspelueHo cBoboaHOE UCNOoNb30BaHMe
npou3eeaeHnin®?,

[nsa onpegeneHns ycrnoBuin, B COOTBETCTBUUN C KOTOPbIMU MOXET ObITb BBEAEHO OrpaHu4eHmne,
pa3paboTaHa TpexcTyneH4yartas nposepka®. 3Ta npoBepka Takke npeaycMoTpeHa B ctatbe 13
CoenaweHusi BcemupHoti mopzoeot op2aHusayuu (BTO) no mopaosesim acriekmam rpas
uHmennekmyasnbHou cobcmeeHHocmu (1994 r.) (Cornawenne TPUMNC), ctatbe 10 [ozoeopa
BOUC no asmopckomy npasy (OAI) B kauecTBe NpoOBEPKN OS5 UCKITIOYEHWI U OrPaHUYeHnin

87 CnpaBoyHuk BOUC no nHTennektyanbHon cobcTBeHHOCTU, nybnukauna BONC Ne 489 (E), 2008 r., cTp. 20.

88 Cwm. pasgen 35 Ceoaa 3akoHoB CLUA 103; gocTyneH Ha:
https://www.uspto.gov/web/offices/pac/mpep/s2158.html.

89 Cwm. pokymeHT WIPO/GRTKF/IC/44/INF/12.

90 WccnepnosaHue «McknoyeHust u orpaHUYeHnst B aBTOPCKOM NpaBe U CMEXHbIX NpaBax», NoAroTOBMEHO
Mbepom CupuHennu, WCT- WP PT/IMP/1, 1999 r., cTp. 2.

91 Pasnen Beb6-cannta BONC, nocesiLeHHbIN aBTOPCKOMY NpaBy Y CMEXHbLIM NpaBaMm:
https://www.wipo.int/copyright/en/limitations/index.html.

92 MyxkT 1 cTatbu 10.

93 MyHKT 2 cTaTbm 9.
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BCEX MMYLLECTBEHHbIX NPaB B pamkax aBTOpcKoro npaesa. B ctaTtbe 16 dorosopa BOUC no
NCnonHeHnsiM n poHorpammam (OANP) ata npoeepka pacnpocTpaHseTcsl Ha npaea
UCMonHUTENEeNn 1 Npon3BoauTenein OHOrpaMmM, KOTopble OXBaTbIBAET AaHHbIN AoroBop®.

CornawieHus o nepegayvye matepuana

CornaweHunst 0 nepegaye maTepmana npeactaBnalT cobor cornaweHnsi, MCrnonb3yemble B
KOMMEPYECKMX N aKaaeMNYECKUX NapTHEPCKMUX HAYYHbIX UCCNefoBaHUAX, BKIIOYAOLLNX
nepegavy 6Guonormyecknux MaTepuanos, Takux, Kak 3apoabllLieBas nna3ma, MMKPOOpPraHn3mMbl 1
KNeToYHbIe KynbTypbl C Liefblo obMeHa maTepmanamm Mmexagy npoBangepom 1 nonyvarenem u
onpegeneHvne ycrnosui 4oCTyna K rocyAapCTBEHHbIM KOMMEKLUNAM 3apOAbILLIEBON NiasMmbl,
CeMeHHbIM POHAaM UMK reHeTUYeckuM pecypcam in situ®®. BOWC paspaGotana 6a3y aaHHbIX
cornaweHuin B obnactu 6uopasHoobpasusi, UMEKLLNX OTHOLLEHNE K 4OCTYNY U COBMECTHOMY
MCNONb30BaHMIO BbIrog, COAEPKaLLMX KOHTPAKTHbIE MOMOXEHUS, Kacatowmecs nepegaydv u
MCMNONb30BaHNA reHeTndYecknx pecypcos®. MpoaoBoONbLCTBEHHAS U CENbCKOX03ACTBEHHAS
opranmsaums (PAQO) paspaboTtana un npuHsna B 2006 r. CtaHgapTHOe cornaileHme o
nepegade matepuana (CCIIM), Heobxoanmoe anga peanusauun MexagyHapoaHoro gorosopa o
pacTUTENbHbIX FEHETUYECKNX pecypcax Ans NpoM3BOACTBa NPOAOBONLCTBUS U BEAEHUS
cenbckoro xo3sncTea (2001 r.)%7. B npunoxeHun | K BOHHCKMM pyKOBOAALMM NPpUHLMNAM
no ob6ecnevyeHnto 4OCTyNa K reHeTUYECKUM pecypcamM U COBMECTHOIrO UCMOJIb30BaHUA Ha
cnpaBeanuBON U paBHOW OCHOBE BbIrof OT UX MPUMEHEHUs1 COAepXaTCsi ANeMeHTbl Ans
BKIIOYEHWSA B COrMalleHnst 0 nepegaye matepuanos.

MuHumym gokymeHtauum PCT

B cooteetcTBMM € (Noccapmem TepmmHoB PCT, MUHUMYM SOKYMEHTAUUN MOXET onpeaenaTbed
KaK «JOKYMEHTbI, B KOTOPbIX MEXAYHapPO4HbIN MONCKOBbIA OpraH AOSMKEH OCYLLEeCTBNATbL MOMCK
COOTBETCTBYIOLLErO NPeALleCTBYOLLEro YPOBHS TEXHUKU. OTO Takke OTHOCUTCS K opraHam
MeXOyHapoaHOW npeABapuUTenbHOM SKCNepTusbl AN uernen nposeaeHns aKenepTmabl.
[okyMeHTaums BKkrtovaeT HEKOTOpbIe ONyOnNuKoBaHHbIE NATEHTHbIE AOKYMEHTbI U HEMATEHTHYIO
nuTepaTypy, COAepXaLlytocs B cnucke, onybnmkosaHHoM MexayHapogHbim 6t0po. MuHumym
JOKyMeHTauuu nepeyncneH B npaeune 34 NHcTpykummn kK PCT» %,

B PykoBogsLmx npyHUMnax gnsi npoBegeHns MexayHapogHoro novcka no npoueaype PCT
MUHUMYM AOKYMEHTaLMN 415 MEXAYHapO4HOro NoMcka onpeaensieTcs Kak «nogbopka
OOKYMEHTOB, OpPraHM30BaHHasa B CUCTEMATMYECKOM hopMe (Mnn AOCTYMNHAs UHbIM
cucTemaTmyeckum obpasom) Ansi uenen NpoBeaeHnsl Moucka B COOTBETCTBMM C OTHOCALLMMCS K
obbekTy cogepkaHMeM OOKYMEHTOB, KOTOpble NpeacTaBnsAloT cobon rnaBHbLIM 06pasom
NaTeHTHbIE LOKYMEHTbI, AOMOSIHEHHbIE PAAOM CTaTen U3 NEPUOANYECKUX U3AAHWUIA U OPYTrUX
BUAOB HENATEHTHOWN NUTEpaTypbi» .

B despane 2003 r. Ha ceabmon ceccumn 3acegaHma MexayHapoaHbix opraHoB B pamkax PCT
6b1N10 4OCTUMHYTO CornalleHne B NPUHLMMNE O TOM, YTO JOKYMEHTauUMs No TpaanLMOHHbIM
3HaHMAM O0SMKHA ObiTb BKIIOYEHA B YacTb MUHUMYMa gokyMeHTauun PCT, oTHocsALyroCS K
HenaTeHTHon nutepatype'®. Hanpumep, B AokymeHTe « MUHUMYM gokymeHTaumn PCT —
Cn1cok nepnoanyecknx n3gaHni: nepuoanyeckne n3gaHus, UCnosnb3yemMble Ans novcka u

94 My6nukauus BOUC «PykoBoacteo BOUC no poroBopam B 06n1acty aBTOPCKOro nNpaea M CMEeXHbIX Npas u
["noccapuin TepMUHOB NO aBTOPCKOMY NpaBy MU CMeXHbIM npaBam», BOUC, ctp. 313.

95 Cwm. gokymeHT WIPO/GRTKEF/IC/17/INF/12.

9% Cwm. no ccoinke: https://www.wipo.int/tk/en/databases/contracts/index.html

97 Cm. no ccbinke: http://www.fao.org/3/a-be623e.pdf

98 Cwm. no ccobinke:  https://www.wipo.int/pct/en/texts/glossary.html#M

99 MyHkT IX-2.1 PykoBOAALWMX NPUHLMINOB ANS NPOBEAEHMS MeXayHapoaHoro noucka no npouenype PCT
(oenctByeT ¢ 18 ceHTAOpst 1998 r.).

100 Munumym pokymenTauuu PCT, gokymeHT PCT/MIA/9/4.
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aKkcnepTusbl» NHAMACKNA XXypHan TPaauLMNOHHbBIX 3HaHUA 1 Kopenckni xxypHan TpaguumMoHHbIX
3HaHW onpefenexbl Kak HenaTeHTHasa nuTepaTypa.

MeHbLUMHCTBO

CornacHo opuan4eckoMy crioBapto bnaka TepMUH «MEHBLUMHCTBO» 0603Ha4aeT rpynny nu,
KOTOpble HEKOTOPbLIM 06pa3oM OTNMYaOTCS OT GOSbLUMHCTBA, B pe3ynbTaTe Yero ¢ HUMK
nHoraa obpallarTcs HeoAMHAKOBO.

MEeHbLLMHCTBOM SIBMAETCA rpynna, B YACNEHHOM OTHOLLEHUW YCTynatoLLas 60MbLIMHCTBY
HacerneHysl rocy4apcTaa U HaxXoOALLAACSH B HEAOMUHUPYHOLLEM MOMOXEHU, YrieHbl KOTOPOi
0o6nafalT 3THUYECKUMU, PENUTMO3HBIMU UMW A3LIKOBLIMI XapakTepUCTUKaMM, OTIIMYHBIMU OT
XapaKTepPUCTUK OCTarnbHOIO HaceneHusl, U KOTopble UCMbITLIBAIOT YYBCTBO CONMOAPHOCTU, AaXe
€CIN OHO He NPOSIBSAETCH SABHO, HaMNpPaBneHHoe Ha CoXpaHeHue KX KynbTypbl, Tpaavumi,
penurium unu asbika ',

B cooTtBeTcTBUM C [eknapaument o npasax nuu, NpUHaanexalmx K HaumoHanbHbIM Unv
STHUYECKMM, PENUMMO3HBLIM 1 A3bIKOBLIM MeHbLUMHCTBaM (1992 r.), nuua, npuHaanexaime K
MEHbLUMHCTBAM, UMEIOT NPaBo MOMb30BaTLCA AOCTOAHUSIMU CBOEN KyNnbTypbl 6e3
BMeLLaTenbCTBa UM AUCKPYMUHALIMM B Kakow 6bl To HK Gbino dopme’®?. MocynapcTtsa
OXPaHSIIOT Ha MX COOTBETCTBYIOLLNX TEPPUTOPUAX CYLLLECTBOBAHNE Y CAMOBLITHOCTb
HaLMOHANbHBLIX UMW 3THUYECKMX, KYMbTYPHbIX, PEMUMMO3HbBIX U A3bIKOBbLIX MEHBLLNHCTB U1
MOOLLPSAOT CO3[aHMe YCMNOoBUIA AN Pa3BUTUS 3TON camoBbITHOCTM %3,

B cooTtBeTcTBUMN C MexOyHapOoOHbIM Makmom O 2paxdaHCKuX U noaumu4vyeckux npasax (1966
r.) B TeX CTpaHax, rae CyLweCTBYOT 3THUYECKME, PENUTMO3HBIE U A3bIKOBbIE MEHBLUWHCTBA,
nvuam, NpMHagnexawmm K Takum MeHbLUMHCTBaM, He MOXeT OblTb OTKa3aHo B Npaee
COBMECTHO C APYrMMUM YfieHaMKn TOW e rpynnbl NOfib30BaTbCsl CBOEN KynNbTypon, ucCnoBeaoBaTb
CBOIO PENUIAIO0 M UCTIONHATL ee 06pAabl, a Takke Nonb3oBaTbCA POAHLIM A3bIkoM 104,

He3akoHHOe npucBoeHune

B obnactu nHtennektyanbHon co6CTBEHHOCTU IOpUaNYecKkuin crosapb bnaka onpegensiet
«He3aKOHHOEe NPUCBOEHUE» KaK «OCHOBaHHbIM Ha obLleM npaBe AenuKT 3a UCMNofb30oBaHME He
OXpaHAeMOW aBTOPCKNM NMPaBoOM UHOpMaLMM Unn naen, KoTopble opraHusaumsa cobupaet u
pacnpocTpaHsaeT Anga n3snevyeHns npmbbInun ¢ uenbo HegobpPOCOBECTHOWM KOHKYPEHLMM C 3TOM
opraHusauuven, unu 3a KonMpoBaHWe NPOU3BEAEHUS, aBTOP KOTOPOro eLle He nctpebosan nnm
He MONYyYUsT UCKNIOYMUTENBbHLIX NMPaB Ha NpousBeaeHue. [...] AnemeHTamMm HE3aKOHHOO
NPUCBOEHNA ABNAOTCA cneayrowme: (1) ucrew, 4OMKHO ObiTb, BNOXWUN BpeMs, 4EHbIM UK
ycunusa ansa céopa nHgopmauuu, (2) oTBETYMK, AOIMKHO BbiTb, NONy4Ynn nHpopmaumo 6e3
KaKnX-nNnbo aHanornyHbIxX BNOXeHun, n (3) ucrew, OMKHO BbITb, NOHEC KOHKYPEHTHbIN yulepb
BBMAY NOOOOHbLIX AENCTBUIN OTBETUYMKAY.

[enukT B CBA3M C HE3AKOHHbLIM MPUCBOEHNEM SIBIISIETCS YaCTbl0 3aKOHOAATENIbCTBA O
He06POCOBECTHOW KOHKYPEHLIMM B CUCTEME NpeLeaeHTHoro npaea. Takum o6pasom,

101 dpaHyecko Kanoptopwu, 6biBlwmnin CneuunaneHbii goknagumk OOH, 1979 r., Ha koToporo ccbinaetcs Autep

KyrenbmaHH B paboTe «OxpaHa nuvu, npuHagnexalumx K MEHbLUMHCTBAaM, U KyNnbTypHOro pasHoobpasusi
KOPEHHbIX HapoaoB» noA pea. A. doH Borganau n P. Bonbddpym, KOprandeckuin exxerogiuk OOH, Vol. 11,
2007 r., cTp. 237.
102 [yHkT 1 cTaTtbn 2 [leknapauum o npasax nuu, NPUHaanexalimx K HauMoHanbHbIM Ui 9THAYECKUM,
PENUIMO3HbIM U 3bIKOBbIM MEHBLUMHCTBAM, NPUHATON pesontoumnent 47/135 NenepanbHoi Accambnen ot 18
nekabps 1992 r.
MyHkT 1 ctateun 1 Jeknapaumu o npaBax nuu, NpYHaanNexaLwmx K HaLMoHanbHbIM UM ATHUYECKUM,
pPenuUrmo3HbIM U S3bIKOBbIM MEHBLUMHCTBAM.
CraTbs 27 MexayHapoAHOro nakTa o rpaKaaHCKMX U MONUTUYECKMX NpaBax, MPUHSATOrO 1 OTKPLITOro ANng
noanmcaHusl, patudmkaumm n npucoegmHeHns pesontoumnen MeHepanbHo Accambnen 2200A (XXI) ot
16 pekabps 1966 r., BctynueLiero B cuny 23 mapta 1976 1.

103

104
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He3aKOHHOEe MPUCBOEHME BrieYeT 3a COOOoM NPOTMBONPABHOE MITM HEYECTHOE UCMONb30BaHNe
UNN 3aMMCTBOBaHME Yy>XON COBCTBEHHOCTU, 1 YaCTO UCMONb3yeTcs ANt 000CHOBaHWUS UCKka B
Tex cnyyasix, korga He 6biny HapyLLeHbl NpaBa cOGCTBEHHOCTM Kak TakoBble. HesakoHHoe
NPUCBOEHUE MOXET UMETb OTHOLLEHME K MPOTMBOMNPABHOMY 3aMMCTBOBaHUIO UM
MOLLEHHUYECKOMY NMPUCBOEHUIO CPEACTB UM MMYLLIECTBA, KOTOPbIE BBEPEHBI OAHOMY LY, HO
Ha camoM fene npuHaanexar apyromy.

Tak, ctatbs 3 npoekTa 3akoHa «[1paBoBas CTPYKTypa oxpaHbl TpaguLMOHHbLIX 3HaHui B LLpn-
JTanke» (2009 r.) onpenenseT «He3akoOHHOE NPUCBOEHNE» Kak «(i) npuobpeTeHne, NnpuceBoeHne
NN NCNONb30BaHME TPAANLMOHHBIX 3HAHWI B HApyLLEHWE NONOXEHUN 3Toro 3akoHa, (ii)
N3BrieyYeHve BbIroAbl U3 NpuobpeTeHns, NPUCBOEHNS UMW UCMOSb30BaHUSA TPagULMOHHBLIX
3HaHWW, Korga nuuy, Kotopoe npuobpeTaeT, npuceavsaeT UNn UCNonb3yeT TPaaAULNOHHbIE
3HaHWSA, U3BECTHO UMW HEU3BECTHO MO NPUYNHE HEBPEXHOCTU, YTO TPAAULIMOHHBbIE 3HAHWS
661Ny NPMOBpPETEHDLI, NPUCBOEHLI UMW UCNOMb30BaHbI N06bIMM HeCrpaBeaIMBbLIMU CPEACTBaAMU,
n (i) gpyrue BMAbI KOMMEPYECKON AeATENbHOCTN, MPOTUBOPEYaLLMe YeCTHON NPaKTUKe,
KOTOpble NMO3BONSIOT U3BMIEKaTb HECTIPAaBEeASIMBYIO BbIrOAY U3 TPaAULMOHHBIX 3HaHUIA» 9%,

HenpaBomepHoe ucnonb3osaHue '’

B obGnacTtn nateHTOB topuanyecknii crnoeapb bnaka onpegensier «kHenpaBoMepHoe
UCMOnb30BaHUe» Kak «MCMonb30BaHMe naTeHTa Unu ¢ Lenbio NpoaneHns 4encTBus
UCKNIOYUTENBHOrO NpaBa Ha He3anaTeHTOBaHHbIE TOBapbl, MU C LeMbio HapyLLeHNs
aHTUTPECTOBCKOro 3aKoHoAdaTtenbcTBa». B uenom, opuanyecknii cnosapb bnaka rnacur:
"HenpaBuibHOE NCMNOMb30BaHMEe, HENPeLYCMOTPEHHbIM UM HeNpeaBuAeHHbIM o6pa3om".
CnoBapu onpeaensitoT HeENpaBoOMEPHOE MCMONb30BaHNE Kak HENPaBUITbHOE, HEBEPHOE UMK
HeHaanexaliee ncnonb3oBaHve, NMbo HenpaBunbHoOe NpuMeHeHve. HenpaBomepHoe
MCNonb3oBaHNe MOXET Takke O3Ha4YaTb HeHaanexalee unn YypeamepHoe npumeHeHne, nmbo
OENCTBUSA, KOTOPbIE U3MEHSAIOT MPUCYLLYIO Liefb UM Ha3HaYeHe Yero-To.

N3meHeHune

M3meHeHnem aBnsieTca nepemeHa B YeM-nubo (ropungudeckuin cnosapb bnaka). 3ToT TepMuH
ABNSIETCSA CUHOHUMOM nepeaenkn. B ctaTtbe 6bis bepHckoli KoHeeHyuu 06 oxpaHe
numepamypHbIX U XyOoxecmeeHHbIX rpoussedeHud (1971 r.) npegycMoTpeHo, NOMUMO
npoyero, NpaBo aBTopa NPOTUBOLAENCTBOBATL BCAKOMY U3BPALLEHMIO, MCKAXKEHWUIO NN NHOMY
N3MEHEHMIO NponsBeaeHns, CnocobHOMY HaHeCT yepb YecTn nnu penytauumn aBtopa.

105 Pabouunin gokymeHT, Bepcus ot 1 aHBaps 2009 r. «[NpaBas cTpykTypa oxpaHbl TpaaULMOHHbIX 3HaHWi B LLpu-
JlaHke».

106 HekoTopble Aenerauumn npegnaranv 4o6aBnTb TEPMUH «HENPABOMEPHOE UCMOMb30BaHUEY B TEKCT AOKYMEHTA
«OxpaHa TpagnUMOHHbIX 3HAHWI: NepecMoTpeHHble uenu n npuHumnol» (WIPO/GRTKF/IC/18/5 Prov.),
Hanpumep, generauns MHgoHesnn n generauna Mekcukn. OpgHako generauus AscTpanum oTMeTuna, 4to
«HenpaBoOMepHOe MCMOoNb30BaHWe» NpeacTasnseT cobon TepMUH, UCNONb3yeMbI B KOHTeKcTe KoHBeHLMKN 0
Buonornyeckom pasHoobpasnm B pamkax NpoekTa TeKCTa AN NeperoBopoB MEXAyHapoaHOro pexvMa
[oCTyna 1 COBMECTHOIO UCNOMb30BaHNS BbIFOA, OT rEHETUYECKUX PECYPCOB U CBA3AHHBLIX C HUMM
TPaAWLMOHHbIX 3HaHWUN. OH BbIN MCNONb30BaH NPUMEHUTENBHO K AEUCTBUAM, KOTOPbIE NpOoTMBOpEeYaT
cornacoBaHHbIM Ha B3aMMHON OCHOBE YCIOBUSAM, B TO BPEMS Kak TEPMUH «HE3aKOHHOE MPUCBOEHME» UMEET
OTHOLLEHNEe NMEHHO K npnobpeTeHnto 6e3 npeasapuTensHoro o6ocHoBaHHoro cornacus. Crnosapu
onpeaensoT HenpaBoOMePHOE NCMOMb30BaHNE Kak HeNpaBuibHOE, HEBEPHOE UM HeHaanexalluee
ncnosnb3oBaHne, NMbo HenpaBunbHOE NpUMeHeHne. HenpaBoMepHOe NCMOoMb30BaHNE MOXET TaKKe
03HayaTb HeHaanexatllee unu YypeamepHoe NpuMeHeHve, NMbo AeNCTBUSA, KOTOPbIE M3MEHSIOT MPUCYLLYIO
Lenb Unv HasHaYyeHne Yero-To.
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UckaxeHne

CornacHo onpeaeneHnto OKCgopACKOro CroBaps aHrMUNCKOro s3blka TEPMUH KUCKaXKEHNEN
O3HavyaeT aKT OTCeYEHMUS UMK U3bATUSA YacTn Yero-Nnnbo, 0COBEHHO KHUMM UITN UHOTO
OOKYMEHTa; U3MEHEHME NN YHUYTOXEHNE YacTu CoAepXKaHusa Unu 3HadeHus. B cooTBeTcTBUM
Co cTaTtben 6bis bepHckol KoHeeHyuu 06 oxpaHe numepamypHbIX U XyO0XeCcmeeHHbIX
npoussedeHul (1971 r.) oxpaHa OT UCKaXXeHUS ABNSETCA OOHUM U3 aTpubyTOB NMNYHBIX
HeMMyLLEeCTBEHHbIX NpaB aBTopa.

B3anmHoe yBaxeHune

B npeambyne feknapauuu OOH o npasax kopeHHbIx Hapodos (2007 r.) B3auMHOE yBaXeHue
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHWUI, K KOTOPbIM CreayeT CTPEMUTLCS B AyXe
coTpygHmnyectBa. CornacHo onpegenexmtio OKcopacKoro CrnoBapst aHrmMNCKOro si3bika, CrioBo
«B3aVMHbIV» OTHOCUTCS K ABYM U Bonee noasiM, UCMNbITbIBAOLWUM APYT K APYry OAWHAKOBbIE
YyBCTBA, MeXay KOTOPbIMW CYLLECTBYIOT ABYCTOPOHHME OTHOLLEHWS.

B3anmocornacoBaHHble ycnoBus

Kpome nprsHaHus npaBa HaLMOHanNbHbIX NPaBUTENBLCTB ONPEAENSATb YCNoBUA AOCTyna K
reHeTM4ecKkMM pecypcam, NyHKT 4 ctatbn 15 KoHseHyuu o buonoz2uyeckom pasHoobpasuu
(1992 r.) npegycmaTtpmBaEeT, 4TO «4OCTYM, B Cly4ae ero npegocraBreHunsi, obecrnevmBaeTcs Ha
B3aMMHO COrfacoBaHHbIX YCNOBUAX U PErynMpyeTcsl NONOXEHUSIMU HAaCTOSILLIEN CTaTbu».
McnonHuTenbHbin cekpeTapb KBP oTmevaeT, 4To «KOHTpaKTbl ABNA0TCA Hanbonee obLen
dopmoit perucTpauum «B3auMHO COrfnacoBaHHbIX ycroBuii» ', B ctaTbsax 41-44 BOHHCKMX
PYKOBOOSALLMX MPUHLMINOB MO ob6ecneyeHUro AOCTYyMNa K reHeTUYeCKMM pecypcam U
COBMECTHOIO UCMONb30BaHUsA Ha cnpaBeANIMBON U paBHOW OCHOBE BbIrog OT UX
NPUMEHEHUS N3NOXEHbI HEKOTOPblE OCHOBHbIE TpeboBaHMSA B OTHOLLIEHUN B3aUMHO
COrnacoBaHHbIX YCMOBUN.

Cratbs 18 Haronckoro npoTokona perynmpoBaHms SOCTyNa K reHeTUYECKMM pecypcam U
COBMECTHOrO MCMOMb30BaHNS Ha CNPaBEAMBOM U PaBHOM OCHOBE BbIr0f, OT UX NPUMEHEHNS K
KoHBeHummn o 6uonornyeckom pasHoobpasum (2010 r.) cneumanbHO KacaeTcst cobnogeHms
B3aMMOCOrfacoBaHHbIX YCroBui, npegycmatpusas, 4To «1. [pu BbINOMHEHUN NOMNOXEHWHN,
ykasaHHbIX B noanyHkTe (i) nyHkTa 3 (g) ctaTbM 6 1 B cTatbe 7, kaxgaa CTopoHa noowipseT
MOCTaBLUUKOB M NOMb30BaTenen reHeTUYecKUxX pecypcoB U/unun TpaguumMOHHbLIX 3HAHUNA,
CBSA3aHHbIX C rEHETUYECKMU pecypcamu, BKIoYas No Mepe HeobxoaumMocCTh BO
B3aMMOCOrfacoBaHHbIE YCNOBUS NOMNoXeHns o6 yperynupoBaHmMu CNopoB, BKYaoLwme: (a)
IOpPUCOUKLNIO, B KOTOPYIO OHWU NepefaayT nbor npouecc yperynuposaHus cnopos; (b)
NMPUMEHVMBIN 3aKOH; W/unu (C) BapuaHTbl anbTepHATUBHOIO yperynmpoBaHns CNopoB, Takne Kak
nocpegHunyecTBo unu apbutpax. 2. Kaxgas CtopoHa obecneunBaet BO3MOXHOCTb
obpaLleHns 3a NOMOLLLI0 B paMKax CBOMX NPaBOBbIX CUCTEM B COOTBETCTBUM C NPUMEHUMbBIMU
IOPUCAMKLMOHHBIMM TpeboBaHUAMY B Cryvasx BO3HUKHOBEHWS CMIOPOB, NPOUCTEKaloLWNX U3
B3amMocornacoBaHHbix ycrosuin. 3. Kaxxgas CTopoHa NpMHMMaeT B COOTBETCTBYIOLLMX
cny4vasx acpdekTMBHbIE Mepbl Ans: (a) obecrneyeHus JocTyna K NpaBoCcyauio; U

(b) ncnonb3oBaHWs MexaHU3MOB Anst obecneyeHnss B3aMMHOro NPU3HaHWA 1 BbINONHEHUS
peLLUEHNN, BbIHECEHHbLIX MHOCTPAHHbBIM CYA0M, U apouTpaxHbix pewweHuii. 4. KoHdepeHuuns
CtopoH, BeicTynatwLas B kayectse CoewaHns CTopoH HacToswero NMpoTokona, NnpoBoAnUT
0030p 3hPEKTUBHOCTM HACTOSILLIEN CTaTbM B COOTBETCTBUM CO cTaTben 31 HacTosLlero
lMpoTokonay.

107 Cm. pokymeHT UNEP/CBD/COP/4/22, nyHKT 32.
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Haronckui npoTtokon perynuposaHus [OCTyNa K reHETUYECKUM pecypcam U
COBMECTHOIO UCMNONb30BaHUsA Ha cnpaBeANIMBON U paBHOW OCHOBE BbIro4 OT UX
npumeHeHus K KoHBeHUuM o Guonornyeckom pasHoobpasum (2010 r.)

MpoTokon 6bin NpuHAT B okTAbpe 2010 r. B xoae aecatoro coselaHnsa KoHdepeHunn CTopoH
(COP 10), npoxoausLuero B ropoge Haros, AnoHusa. B cooTBeTcTBUMM CO cTaTben 1 Lenbio
lMpoTokona saBnsieTcsa «obecnevyeHne COBMECTHOIO UCMOb30BaHUSA Ha CNpaBedSIMBON U paBHOW
OCHOBE BbIrof OT MPUMEHEHUSI FTeHETUYECKNX PECYPCOoB, B TOM Yncne nytem obecneyeHns
Haanexatiero JOocTyna K reHeTU4eCKUM pecypcam 1 Haanexailen nepegayu
COOTBETCTBYIOLLMX TEXHOSOMMI, y4UTbIBas BCE NpaBa Ha AaHHble PECYpPCbl U Ha TEXHONOMN, U
nyTeM Hagnexatiiero oHaHCMpoBaHWS, COOENCTBYSA TakuM 06pa3omM COXpaHEHUIO
Buornornyeckoro pasHoobpasnsi U YCTOMYMBOMY UCMONb30BAHUIO €r0 KOMMOHEHTOBY.
"eHepanbHbIN cekpeTapb OpraHmsauun O6beanHeHHbIX Haumn 6yaet [enosuntapvem
lMpoTokona n OTKPOET ero Ans noanucaHus B LieHTpanbHbIX yupexaeHmax OpraHnsaumm
O6beanHeHHbIx Haumin B Hbto-Mopke co 2 despans 2011 1. no 1 despans 2012 r.

HeckonbKo cTaTen KOHKPETHO KacatoTca TPpaguLMOHHbBIX 3HAHUI, CBA3AHHbBIX C FeHETUYECKUMU
pecypcamu, Takume kak ctatbs 3 (JocTyn K TpaAULMOHHBIM 3HAaHUSAM, CBA3aHHbBIM C
reHeTU4eCcKMMK pecypcamm), ctatbs 12 (TpaguuMOHHbIE 3HAHUSA, CBA3AHHbBIE C FEHETUYECKUMN
pecypcamun) 1 ctatbs 16 (BbinonHEHNE NONOXEHU HALMOHANbHOIO 3aKoHOA4ATENbLCTBA UMK
perynaTuBHbIX TpeboBaHWMin, perynupyowwmx A4oCTyn K reHeTUYECKUM pecypcamMm 1 COBMECTHOe
NCMOonb30BaHUe BbIr0A4, B OTHOLLEHUN TPaaMLMOHHBIX 3HaHWI, CBSA3aHHbIX C FEHETUYECKUMN
pecypcamu).

Hauunsn

B topnanyeckom cnoBape bnaka TepMUH «Haumsi» onpeaensaeTcs Kak 6onbluasn rpynna nogen,
nmeroLwmx obLiee NponcxoxaeHue, a3blk, Tpaguuumn n o6bI4HO COCTaBASHOLLMX NONUTUYECKYIO
eauHuuy. TepMuH «rpaxgaHe» o6o3HavaeT PU3NYECKNX NN IOPUANYECKUX NnL, KOTOpble
NPOXMBaOT UM UMEIOT peanbHOoe U AeNCTBYOLLEE NPOMbILLIIEHHOE UM KOMMEpPYecKoe
NPeAnpuUsTE Ha TOW UMK NHOW TaMOXeHHON TeppuTopun.'® B 3HaYeHne TepMrHa «HaUMmn»
3anoxeHo npegcrasreHne o cooblecTse nogen, cdopmmpoBaHHoM Bnarogaps obwemy
MPOUCXOXOEHWNIO, KyNbType 1 UCTOPUK, a YacTo 1 Gnarogaps obiuemy s3biky '%°. TepmuH
«KyNnbTYpHble OBOLLMHbI» NPU3BaH BbICTYNaTb B KAY4eCTBE AOCTATOYHO LUMPOKOrO NMOHATUS,
KOTOpOE BKITHOYaET rpaxaaH BCEW CTpaHbl, «HaUUo», B Cny4vasx, koraa TpaguumoHHbIe
BblpaXXeHWs KynbTypbl paccMaTpmBaloTCA Kak NpuHagnexaiwme Bcemy Hapoay onpeaeneHHon
CTpaHbl. JTO coveTaeTcs C NPaKTUKOM B APYrnx obnactax NONUTUKM U CAYXXUT AOMOSTHEHNEM K
Hen'°,

HoBu3Ha

HoBun3Ha ABNseTCcsa 0QHUM 13 KpUTEPUEB NAaTEHTOCNOCOBHOCTY NpY NpoBeaeHUN NioGo
aKCnepTusbl Mo cylecTsy. M3obpeTeHne cuMTaeTcs HOBbIM, ECIIN OHO HE SIBMAETCSA YacTbio
NPeALLIecTBYIOLLEro YpoBHSA TexHukn .

108 Nawnwnenb XKepse, «Cornawerne TPUMC. MpoekT u aHanuax». U3a. 3-e, Sweet & Maxwell, ctp. 161.

109 Outep KyrenbmanH, «OxpaHa nuu, NpuHagnexawmx K MeHbLUMHCTBAM, M KyNbTypHOro pasHooGpasus
KOpPEeHHbIX HapoaoB» noAa pea. A. ¢oH borgaHau n P. Bonbddpym, KOpuanyeckun exerogHuk OOH, Vol. 11,
2007 r., cTp. 235.

0 noccapuit TePMUHOB, OTHOCSLLIMXCS K HEMAaTepuansHOMY KynbTypPHOMY Hacneauto, paspaboTaHHbIi
HaumoHnanbHon komucenernn Hnaepnangos no Bonpocam FKOHECKO, 2002 r. («...Haumen moxeT aBnsiTbCs
KynbTypHasi 06LuHa» ), uuTMpyeTcsa B JOKyMeHTe « OxpaHa TpaguLMOHHBIX BbIPaXXEHWU KynbTypbl/BbIpaXKeHWU
donbknopa: nepecmoTpeHHble Lenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

M1 CnpaBoyHrk BOMC no nHTennekTyansHoi coGeTBeHHOCTH, nyGnukaums BOUC Ne 489 (E), 2008 r., cTp.19.
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B cooteeTcTBMM cO cTaTber 33 [JoroBopa 0 nateHTHon koonepauun (PCT) HoBM3Ha
onpegenseTtca criegyrowmum obpasom: «[4ns uenen mexayHapogHOW nNpeaBapuTenbHON
3KCNepTuU3bl 3asBNEeHHOe 306peTeHne cYNTaeTCst HOBbIM, €CMU €ro He NOPoYUnT
NpeaLecTBYOLWMIA YPOBEHb TEXHUKU, Kak OH onpeaeneH B MHCTpykumuny. pasuno 64.1(a)
WHctpykumm k PCT onpegenseT «npegLlwecTBYOLWMN YPOBEHb TEXHUKNY» KaK «BCe TO, YTO CTano
AOCTYMHbIM Ny6rnvke rae-nvbo B MMpe NocpeacTBOM NMMCbMEHHOMO PackpbITUSA (BKMYas
YepTexu u gpyrue UNncTpaummn), canTaeTcs NpeaLlecTBYOLNM YPOBHEM TEXHUKN MPU
YCINOBUK, YTO TaKOe packpbiTUE MMENo MECTO A0 COOTBETCTBYHOLLEN AATbl».

B ctatbe 54 EBponeickon nateHTHOM KoHBeHUun (ENMK) copepxuntcs cneaytouwee
onpegeneHne HOBU3HbI: «M300peTeHNEe CYMTAETCS HOBbIM, ECINIU OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHUKM BKMOYAET BCE, YTO CTanNo obLeaoCTyNHbIM NyTEM NMMCbMEHHOTO
W YCTHOMO OMMUCaHWSA, NCNONb30BaHWS UK N6bLIM ApyruM cnocoboM Ao AaThl NoAaymn 3asBKu
Ha eBPONENCKMIA NATEHT».

Paspen 35 Ceopa 3akoHoB CLUA 102 [YcnoBusi naTeHTOCNOCOBHOCTU; HOBM3HA] COaepXuT
cnepywulee onpeaeneHne NoHATUS HOBU3HbI: «NTULIO MMEET NpaBo Ha NoJfyvyeHne naTteHTa, 3a
UCKNoYeHeM crny4vaes, korga (1) 3aassneHHoe n3obpeTeHne ObIno 3anateHToBaHoO, ONMCaHO B
neyaTHon nybnvkaumm, Haxogunocsb B Ny6nNnYHOM MCNONb30BaHUM UNKU B NpoAae unu 6birno
NHbIM 06pa3om JOCTYNHO Nybnuke A0 hakTU4ecKor AaTbl NoAaYn 3a8BKW Ha 3asBleHHOe
n3obpeteHune; unm (2) 3asiBreHHoe n3obpeTeHme ObINo onMcaHo B NaTeHTe, BblAaHHOM B
cooTBeTCTBMU C pa3genom 151, nnu B 3asiBke Ha NaTeHT, onybrMKoBaHHON NN CYUTALOLLENCS
ony6nunkoBaHHOW B COOTBETCTBMM C pasaernom 122(b), n B Takom naTeHTe v Takon 3asiBke Ha
naTeHT, B 3aBUCMMOCTM OT OBCTOATENLCTB, Ha3BaHO MMS APYroro nsobpertartens, a
dakTnyeckas gata nogaym 3asBku NpeawecTByeT pakTMyeckon aate Nogayvm 3asiBKM Ha
3anBrneHHoe n3obpeteHue» 12,

OckopoOuTenbHbIN

«OckopbuTenbHbINY 03HaYaeT «BbI3biBaKOLLMIA HEYAOBONBCTBME, THEB UK 06unay;
NpoTMBOPEYALLNA FOCNOACTBYIOLLEMY MPeACTaBEHNIO O MPUNNYNAX U Mopanu» (opuanN4ecKui
cnosapb bnaka).

MaTeHT

MaTeHT onpegenseTcs kak « A0OKYMEHT, ONUCLIBAIOLLNIA N306peTeHne, KOTOpoe MOXET ObITb
N3roTOBMEHO, UCMOMb30BaHO U NPOAAHO C pa3peLleHns Bnagernsua nateHta. M3obpeteHue
npeacrasnseT cobon peleHne KOHKPETHOM TeXHMYEeCKoM 3agadn. aTeHTHbI AOKYMEHT
0ObIYHO COAEPXKMT, MO MEHbLLEN Mepe, OAHY hopMyny n3obpeTeHns, NOMHbIN TEKCT ONUCaAHUA
n3obpeteHus n bubnunorpadunyeckyto MHOpMaLmIo, Takyt Kak ums 3assutens. OxpaHa,
npegocTasnsemMas NnaTeHToM, orpaHu4eHa BO BpeMeHu (Kak npasuno, 15-20 net nocne gatbl
noAayn 3asiBKM UNu Bbl4ayn nateHTa).

OHa Takke orpaHyyeHa TeppuTopmanbHO COOTBETCTBYIOLLEN CTPAHOW Unn cTpaHamu. lateHT
— 3TO cornaileHue mexagy n3obpertarenem n ctpaHon. Takoe cornaiweHne no3sonseT
BnagenbLy He ONYCTUTb APYrnX NuL, K U3roTOBMAEHMUIO, UCNONb30BaHMIO UMK Npoaaxe
3asaBMNeHHOro n3obpeTteHus» '3,

MyHKT 1 cTaTbn 27 CoznaweHusi o mopaoebiM acrnekmam rpas UHmesiiekmyarsbHou
cobcmeeHHocmu (Cornawenune TPUIC) BecemnpHown Toproeon opraHusaumm (BTO) rnacur, uto

12 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 102; gocTtyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-l.htmi#al_d1fbe1_19797_b0. Ccuinka penaetca Ha pasgen 35 Ceopaa 3akoHos CLUA 151 «Beigava
naTteHTa», 4OCTyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-title35-
partll-chap14-sec151.pdf, n pasgen 35 Coaa 3akoHoB CLUA 122(b) «KoHumaeHumanbHbIn cTaTyc 3a8BOK;
ny6nvkaums naTeHTHbIX 3asiBOK», 4OCTyNeH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chap11-sec122.pdf.

13 noccapuin BOUC Ha noptane PATENTSCOPE.
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«[...] naTeHTkl BblAaOTCS Ha Ntobble N306peTeHNs, HE3aBUCMMO OT TOrO, SIBMISIKOTCA JIN OHK
NPOAYKTOM MM cnocobomM Bo BCex 06nacTax TEXHUKM, NPU YCIOBUK, YTO OHM obnaaatoT
HOBMW3HOW, coaepXaT n3obpeTaTenbCknin ypoBEHb U ABNAOTCHA NPOMbILLIIEHHO NPUMEHMMbIMM.
[...] naTeHTbI BbI4AIOTCA M NATEeHTHbIE NpaBa MOryT OCYLLECTBNATLCA BHE 3aBUCUMOCTU OT
MecTa n3obpeTeHus, 00nacTn TEXHUKN, a TakKe OT TOro, BBO3SITCS NV NPOAYKTbI UIK
NPOM3BOAATCHA HA MECTEe».

CoxpaHeHue

CoxpaHeHne MMeeT [1Ba OCHOBHbIX 3fIEMeHTa: BO-NepBbIX, COXPaAHEHWNE XUBOTO KYNbTYPHOTO U
couMarnbHOro KOHTEKCTa TPAAULIMOHHBIX 3HAHWUI U BbIpaXKeHWI KynbTypbl AN noaaepXaHus
TPaAMLUMOHHON CUCTEMBI, B paMKax KOTOPOW MPOUCXOAMT pasBuTHe, Nepeaada 13 rnokoneHus B
MOKOmNeHne TPaauLMOHHBIX 3HAHUIA U BbIPAXEHWUI KyNbTypbl U yNipaBreHne OOCTYNOM K HUM; a
BO-BTOPbIX, COXPaHEHNe TPaANLIMOHHBIX 3HAHUIA U BbIPaXKEHWUI KyNbTypbl B 3adUKCUPOBAHHOW
dopme, HanpuMep, B CrydYaax Ux OOKyMeHTMpoBaHusa. CoxpaHeHue MOXeT GbiTb HanpaBneHo
Ha OKasaHne NOMOLLY B BbPKMBAHUM TPAAULIMOHHBIX 3HAHWIA UMK BblpaXeHUiA KynbTypbl A
BYAYLLMX NMOKOMNEHMI MCKOHHOW OBLLMHBI 1 0BecnedeHne Ux NpeemMcTBEHHOCTM B paMKax
TPaaULIMOHHON N YCTaHOBMNEHHOW 0bbl4asaMu cucTemsbl, NMBO Ha NpegocTaBneHne AocTyna K
HUM LLUMPOKOM 0BLLECTBEHHOCTU(B TOM YMCTIE YYeHbIX U UccredoBaTeneit) B 3HaK NpU3HaHUA nx
3HaYeHNs KaK KONMMeKTUBHOro KynbTYPHOro Hacneaus Yenosevectsa'',

3akoHbl 1 NporpamMmmbl He 13 06nacTn MHTeNNeKTyanbHOW COGCTBEHHOCTU, HaNpaBneHHble Ha
OXpaHy 1 NooLLpeHMe XNBOro Hacneansi, MoryT okasaTb GOnbLUyO NONb3y B Ka4YecTse
AOMNOMNHEHUSA 3aKOHOB B OTHOLLEHMW OXpaHbl MHTENMNeKTyanbHOW cobcTBeHHOCTU. [pyrue
MEXOyHapoaHble NPaBOBbIE CUCTEMbI, Takne Kak KoHeeHUUs 0 bUuo102Uu4eCKoM pasHoobpasuu
(1992 r.) n Opranusaums O6beguHeHHbIX Hauui no Bonpocam o6pa3oBaHus, Hayku 1
kKynbTypbl (KOHECKO), kacaloTca acnekToB OXpaHbl, COXPaHEHWUs U 3aLmUTbl TPaOULMOHHbIX
3HAHWUI Y TPAAULIMOHHbIX BblpaXKeHWit KynbTypbl B UX KOHKPETHOM NONUTUYECKOM KoHTekcTe 'S,

lNMpepBapuTensHoe 060CHOBaHHOE cornacue

B Heckonbknx MexayHapoOHbIX JOKYMEHTaXx, KacaloLmnxcsl, B HaCTHOCTU OKpY»KatoLlen cpeasbl,
Hanpumep, B NyHKTe 4 cTaTby 6 BaszenbCKon KOHBEHLUUU O KOHTPONe 3a TpaHCrpaHUYHOM
NepeBO3KON OMacHbIX 0TX0A0B U nx yaaneHmem (1989 r.) n B KoHBeHUun o Guonorn4eckom
pasHoobpa3sun (1992 r.), ynoMmmHaeTcsa unm nogpasymeBaeTcs npaso Unu NpuHLUMUN
«npegBaputenbHoro obocHoBaHHoro cornacusa» (MOC) unu nHorga «cBobogHOro,
npeasaputenbHoro obocHoBaHHoro cornacus» (CrNoOC).

B oTHOWeHMM goCcTyna K reHeTU4YEeCKMM pecypcam, B NyHkTe 5 ctatbh 15 KoHBEHUMM O
BGuonornyeckom pasHoobpasum (1992 r.) npeagycMmaTpuBaeTCsi, YTO OH «perynupyeTca Ha
OCHOBE npeaBapuTensHoro o6ocHoBaHHoro cornacus Jorosapueatowen CTOpOHbI,
npegocTaBnsAloLWen Takne pecypcbl, ecnu ata CTOpoHa He peLunT uHaye».

B nyHkTe 1 cTtatby 16 Haronckoro npotokona perynmpoBaHus 4oCTyna K reHeTU4eCKUM
pecypcamM 1 COBMECTHOrO MCMOSb30BaHWSA Ha CrpaBeasiMBon U paBHOW OCHOBE BbIrO4 OT MX
npumeHeHus K KoHBeHUun o buonormyeckom pasHoobpasum (2010 r.) npegycmaTpmBaeTcs, YTo
«Kaxgasa CTopoHa npuHMMaeT COOTBETCTBEHHO Crlyyat0 Haanexaiime n copasmepHble
3aKoHoAaTernbHble, aMUHUCTPATUBHbIE U NONMTUYECKME Mepbl Ana obecneyeHns Toro,
4TOObI 4OCTYM K TPAAULMOHHBLIM 3HAHUAM, CBA3AHHbLIM C reHETUYECKUMUN pecypcamMu, KoTopble
MCNONb3YITCS B Npeaenax ee tpucamkLummn, ocyLLecTBNsAnca B COOTBETCTBUN C
npeaBapuTenbHbIM 060CHOBaHHBIM COrflacueM Unu ¢ ogoBpeHns 1 NP y4acTum KOPEHHbIX U

14 0630p AesaATenbLHOCTM U pedynbTaTtoB padoTbl MexnpasutensctBeHHoro komuteTta (WIPO/GRTKF/IC/5/12),
nyHKT 37.

15 OxpaHa TpagnUMOHHbIX 3HaHU: OBHOBMEHHbIV NPOEKT aHanusa NpobernoB: NepecMOTPEHHbIV BapuaHT
(WIPO/GRTKF/IC/38/6), npunoxeHue |, cTp. 6
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MECTHbIX obLne, n 4tobbl Obinn yCTaHOBJ1€HbI B3aMOCOriiacoBaHHblI€ YCITOBUA, KaK
onpegeneHo B HauMoHanbHOM 3aKoHOOaTeNnbCTBE, perynmpyrowem goCTyn K reHeTUu4eCKnmMm
pecypcamMm n coBMeCTHOE UCMOJIb30OBaHMeE BbIroa, Unn B perynaTuBHbIX Tpe6OBaHVIF|X ﬂ,perVl
CTOpOHbI, roe HaxogAaTcA Takme KOpeHHble N MeCTHbIe OOLLNHBIY.

lMepBOHaYanbHO 3TO NOHATME ObINO 3aMMCTBOBAHO U3 MEAULIMHCKON 3TUKN,
npegycMaTpuBaBLLEl NPaBo NauneHTa NpUHUMaTh peLleHne, NPoBOANTb NN HE NPOBOANTb
MeOULMHCKOE NleYeHmne nocrne nosyyeHnst NosIHoM nHopMaLumn O puckax 1 NpenmyLLecTBax
Takoro KOHKpeTHOro nieveHusi. Hanpumep, B ctatbe 5 Beceoblyen aeknapauum 1997 r. 0 reHome
yernoBeka M NpaBax YerioBeka NnpeaycMaTpmMBaeTCs, YTO BO BCEX CryYasx uccnenoBaHus,
NeYeHns UM ANarHoCTUKM, OKasbiBaloLWMX BIIMSIHNE HA reHOM YernoBeKa, creayeT OueHMBaTh
noTeHUManbHble PUCKM M NPENMYLLLECTBA M «NOMNYyYUTb NpeaBapuTeribHoe, cBOOOAHOE U
o6ocHOBaHHOE cornacme CooTBETCTBYHOLWEro nuua». B ctatbe 6 Bceobwen aeknapaumm o
6roaTtuke n npaBax yenoseka (2005 r.) OpraHusaumm O6begmHeHHbIX Hauun no Bonpocam
obpasoBaHus, Haykn u kyneTypbl (FOHECKO) TpebyeTca nonyyeHve «npeaBapuTensHOro,
cB0O6OHOro N 060CHOBAHHOIO COrfiacusa OT COOTBETCTBYIOLLErO NMLUay, Korga peyvb naet o
«MPEBEHTMBHOM, ANArHOCTUYECKOM 1 TepaneBTUYECKOM MeAULMHCKOM BMeLlaTenbCTBE» Unn
«Hay4YHOM MccneaoBaHUmny.

OTOT TEPMMH BbITEKAET U3 peanusaunm obLiero npuHLMna y4acTust KOpeHHbIX HapOL 0B B
MPVHATUM peLLeHniA U hopMyNMPOBKE, peanv3aunmn 1 oLeHKe 3aTparnearowmx ux nporpamm’ e,

MpunaratensHoe «cBo6OAHOE» UCNONb3YeTCs C Lenbio obecneyeHns Toro, 4Tobbl B xoae
NeperoBOpPOB HE OCYLLECTBANOCH HUKAKOrO NPUHYXXAEHUSA UM MaHUNYyNMPOBaHWs, a CrioBO
«npeaBapuTenbHOe» HanpaBieHO Ha NPU3HaHME BaXKHOW PONn hakTopa BPEMEHH,
HeobXoaAnMOoro KOpeHHbIM Hapoaam A5t NOSIHOro aHanu3a NpeanoXXeHn, N yBaxxeHme Toro
dakTa, 4TO Ha AOCTMKEHMEe KOHCeHcyca TpebyeTcs Bpems. OHO Takke npeasocxulLaeT
BO3MOXHOCTb TOrO, YTO B peanbHOCTU peLleHnsi, 0COBEHHO Te, KOTOpble KacatoTCs
MacLTabHbIX MHBECTULMI B 06NacTb pas3BUTKS, NPUHMMAKOTCHA KOPEHHBIMU Hapog4amu 3apaHee.
MoHsATME «0BOCHOBAHHOIO» COrfacusa oTpaxaeT pacTyLuee NpusHaHue Toro, YTo OLeHKa
BO34ENCTBUSA Ha OKPYXKaloLLyo cpeny 1 obLLecTBO ABAsSETCA HEOOXO4MMbIM YCNOBUEM ANs
noboro npowecca NeperoBoOpoB 1 NO3BOMSET BCEM CTOPOHAM MPUHMMAaTh B3BELLEHHbIE
peLleHus.

«Cornacve» npeacraenseT coboii npouecc, NocpeacTBOM KOTOPOro BbIAAETCs paspeLleHme Ha
ocHoBe B3auMHoro gosepus. O6ocHOBaHHOE cormnacue npegnonaraeT NpeaocTaseHme
YETKMX MOSICHEHUI, a TaKKe AaHHbIX O KOHTPAaKTE, BO3MOXHbIX BbIroAax, MOCNeACTBUAX U MYTAX
JAanbHenLLIero cnonb3oBaHnsA. ATOT NPOLECC AOMKEH BbiTb NPOo3paYHbIM, a (POPMYTUPOBKA —
MOSTHOCTBIO MOHATHLIMU ANSA KOPeHHbIX Hapogos™”.

MpepwecTBYyOWMNIA YPOBEHb TEXHUKU

MpeaLwecTBYOLWMIN YPOBEHb TEXHUKM B OBLLEM CMbICIE NpeAcTaBnsieT coboi Bce 3HaHUS,
KOTOpble CyLLEeCTBOBaNM A0 Nodayn COOTBETCTBYIOLLEN 3asiBKU UK AaTbl NpuopuTeTa,
HEe3aBMCMMO OT TOrO, CyLL,eCTBOBasM fii OHW B MMCbMEHHOW (hOpMe MUInu B (hOpMe YCTHOro
packpbITMs. B HEKOTOPbIX NPaBOBbLIX JOKYMEHTAX CyLLECTBYIOT pasnmyuns Mexay nevyaTHbIMu

116 MyukT 2 cTaTbn 32 Aeknapaumm OOH o npaBax KOpeHHbIX HAPOAOB; CM. Takke PykoBoasLme NpuHUMNbI
"pynnel OOH no Bonpocam passuTus B OTHOLLEHUW KOPEHHbIX HAPO4OB.

7 CrueeH AnneH n AnekcaHapa KcaHTaku, «Pasmbiwnenms o KoneseHuun OOH o npaBax KOpeHHbIX HapodoBy,
Oxkcopa v MNoptneHa, OperoH, cTp. 49. CM. Tarke «[oCcTosiHHBIN OpPYM NO BOMpPOCcCamM KOPEHHbIX HAapOAoB
npu dkoHomun4yeckom n CoumanbHom CoBeTe OOH», yeTBepTasi ceccust, n « OTYET O MEXOYHAPOOHOM
cemuHape no MeToankam B OTHOLLEHUM CBOBOAHOrO NpeaBapuTeribHOro 060CHOBAHHOIO COMMacus N KOPEHHbIX
HapogoBy, E/C.19/2005/3, cTp. 8.
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ny6nukaumsmMm, YCTHbIM PackpbITUEM U MPeablayLyMM UCMoMnb30BaHNEM U MECTOM
NPOUCXOXAEHUs NyGnukauum unm packpbitna e,

Ons uenen PCT onpegeneHne npeaLllecTBYOLWEro YPOBHA TEXHUKM B npasune 33.1
WHctpykumm k PCT nmeet cneayoLlyto hopmMyrnMpoBKY: «BCe TO, YTO CTano A0CTYynHO nybnuke
rae-nmbo B Mupe NoCpeacTBOM NMUCbMEHHOIO PackpbITUSA (BKMOYasa YepTexu n apyrme
WNNIOCTPaUUN) U YTO MOXET ObITb NONE3HbIM NPKU ONpeaeneHnn, ABrseTca N 3assneHHoe
n3obpeTeHne HOBbIM N COOTBETCTBYET NN OHO U3obpeTaTenbCKOMY YPOBHIO (T.e. ABNAETCH Nu
n3obpeTeHne o4eBMAHBIM UMM HET) NPW YCIOBUK, YTO PacKpbITUE CTano AOCTYNHbIM 4O AaThbl
MeXayHapOo4HOW nogaymy».

B cnyyae c EBponon, B nyHKkTe 2 ctatb 54 Egponelickol nameHmHoul koHeeHyuu (ETK)
AaeTtca onpeaeneHne 3KBUBarNeHTHOrO TEPMMHA «YPOBEHb TEXHMKNY KaK BKITHOHAIOLLEro «BCe,
YTO cTano obLeaoCTyNHbIM NyTEM MUCbMEHHOIO MM YCTHOIO ONUCaHUS, UCNOMNb30BaHUSA UIn
nobbiM apyrnm cnocobom 4o AaTbl NOAAYM 3aSBKU HA €BPOMENCKMI NaTeHTy». B oTHoweHum
aToro nonoxeHus EMNK, B Pykogodswiux npuHyunax rno rnpoeedeHuro 3Kcrnepmusb| 8
Eeponetickom nameHm+yom sBegomctae (EMNB) npeaycmaTtpuBaeTtcs, YTo «cnegyet NpUHSATb BO
BHMMaHu1e WMPOTY 3TOro onpeaeneHus. He cywecTByeT Kakmx-rimbo orpaHuyeHui B
OTHOLLIEHUN reorpan4eckoro MecTonoONOXEHNUS, UK A3blka NN OPMbI, B KOTOPOK
COOTBETCTBYIOLLAdA MHopmMauusa ctana goctynHon nybnuke; Takke He npegycmaTpmBaeTcs
CPOK OeNCTBUS OKYMEHTa Unn Apyrnx UCTOYHMKOB MHAopmaunn. OgHako CyLecTByOT
HEKOTOpble KOHKPETHbIe UcknoveHus (cm. G — V))».

B pasgene 35 Kogekca 3akoHoB CLUA 102 npegluecTByOWMN YPOBEHb TEXHUKN KOCBEHHO
onpeaensaeTcs NocpeacTBOM KOHLEMUMM HOBU3HbI, Kak BCE, YTO «3anaTeHTOBaHO, ONUCaHO B
neyaTHon nyGnmkauumn, Haxoannochb B NyGrIMYHOM MCNOMBL30BaHMKN UNK B Npogake unun 6uino
MHbIM 06pa3oM JOCTYNHO NyGnuke Ao hakTnyeckon aatbl Nogayvm 3asBK1 Ha 3asiBIEHHOE
n3obpeteHue; nnu (2) saseneHHoe n3obpeteHne 6biNo oNUcaHo B NaTeHTE, BblAaHHOM B
COOTBETCTBMM C pasgenom 151, nnu B 3asiBke Ha NaTeHT, oNyGrIMKOBaHHOW U CYUTAOLLLENCS
onybrMKoBaHHOW B COOTBETCTBMM C pasgenom 122(b), n B TakoM naTeHTe Unv Takon 3asBke Ha
naTeHT, B 3aBUCMMOCTUK OT OOCTOATENBCTB, HAa3BaHO UMS OPYroro nsobperarens, a
dakTuyeckas gata nogaym 3asiBKu npeglecTtsyeT hakTU4EeCKon gate nogaym 3asiBkn Ha
3anBrneHHoe nsobpeteHue» '°.

B pasgene 29 AnoHCKOro naTeHTHOro 3akoHa «MNpeaLlecTBYOWNA YPOBEHb TEXHUKMY»
onpegendetcs Kak «(i) nsobpeTeHus, KoTopble ObIM NYGANYHO N3BECTHBI B ANOHUN 1N B
Apyron cTpaHe 4o nogayv 3asiBku Ha nateHT: (i) n3obpeTteHus, koTopble Ny6MYHO
MCNoNb30BanNuCb B ANOHMN UNW APYron cTpaHe, A0 Nofadn 3asiBKMU Ha NATeHT; U

(iii) n3obpeTeHus, koTopble BbiNN oNMcaHbl B pacnpocTpaHeHHoN nybnukaumm, unm
n3obpeTeHus, KoTopble cTanu Ny6rMYHO AOCTYMNHbLI C MOMOLLBIO CPEeACTB SNEKTPOHHOM
KOMMYHUKaLMKN B ANOHWM UNW B ApYroii cTpaHe, A0 NoJayu 3asiBKU Ha naTeHT» 120,

118 CnpasoyHnk BOUC no nHTennektyanbHoi cobeTBeHHOCTH, nybnvkaums BOUC Ne 489 (E), 2008 r., cTp.19.

119 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 102; gocTtyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-l.htmi#al_d1fbe1_19797_b0. Ccuinka penaetca Ha pasgen 35 Ceopaa 3akoHos CLUA 151 «Beigava
nateHTa», ocTyneH Ha: https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-title35-
partll-chap14-sec151.pdf, n pasgen 35 Csoaa 3akoHoB CLUA 122(b) «KoHmaeHumanbHbIn cTaTyc 3asBOK;
ny6nvkaums NnaTeHTHbIX 3asiBOK», AOCTyNeH Ha: https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chap11-sec122.pdf

120 Cwm. AnoHckMiA naTeHTHBIN 3akoH, https://www.wipo.int/wipolex/en/details.jsp?id=16061


https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
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OxpaHa

«OxpaHa» B pabote Komuteta npuobpena TeHOEHLMIO K TPAKTOBKE OXpaHbl TPAAULMOHHbIX
3HAHUI U TPAAULIMOHHBIX BblPaXKEeHMIA KyNbTYpbl OT HEKOTOPLIX POPM HECAHKLIMOHUPOBAHHOIO
ncnonb3oBaHus TpeTbumn ctopoHamn'?!. PaspaboTaHbl M NpUMeHATCSa ABe (OPMbl OXpaHbl.

[o3umueHasi oxpaHa

WccnenyoTca aBa acrnekra No3UTUBHOW OXpaHbl TPAANLIMOHHBIX 3HAHWUI 1 TPaOULNOHHBIX
Bblpa)KeHWit KynbTypbl MOCPEACTBOM MpaB UHTENNEeKTyarnbHOW COGCTBEHHOCTH, NPUYEM OAUH U3
HUX KacaeTcsa NpensiTCTBOBAaHUA HECAHKLMOHMPOBAHHOMY MCMOMb30BaHMIO, @ BTOPOI KacaeTcs
aKTMBHOIO UCMOMNb30BaHUA TPAAMLMOHHBIX 3HAHWUIA U TPAAULMOHHbIX BblpaXXeHUIA KynbTypbl
WCKOHHOM 00w mHoM camon. Kpome Toro, npMMeHeHne K NO3UTUBHOW OXpaHe TpaguLUMOHHbIX
3HAHWUI Y TPAAULIMOHHbIX BblpaXKeHWit KynbTypbl MOAXOA0B, HE OCHOBAHHbLIX Ha
WHTENNeKTyansHoW COGCTBEHHOCTH, MOXET BblITb AOMOMHUTENBLHOW MEpPOii MO UCMONb30BaHUI0
NpaB UHTENNeKTyansHoW COBCTBEHHOCTY U OCYLLIECTBNATLCA COBMECTHO C OXPaHOii
WHTenneKTyanbHon cobcTBeHHOCTM 22, Hanpumep, No3uTUBHAas oxpaHa TPaaULIMOHHBLIX 3HaHWI
1 TPAAULIMOHHBLIX BbIPaXKEHMWIA KyNbTypbl MOXET NPensTCTBOBaTh MOCTOPOHHUM NLAM B
Mony4eHnn 3aKOHHOTO A0CTYNa K TPaAULMOHHbBIM 3HAHUAM U TPAOAULMOHHBLIM BbIPXKEHUAM
KynbTypbl UMW UCMOMb30BaHUM UX ANS NOMy4YEeHUs1 KOMMEPYECKOWN BbIrodbl B OTCYTCTBUE
crnpaBeqaniMBoro COBMECTHOrO Mofb30BaHNA COOTBETCTBYIOLNMM NPEMyLLECTBAMM,

O[IHaKO OHa TaKkKe MOXeT BGbiTb UCMOMb30BaHa HOCUTENAMU TPAAULIMOHHBIX 3HAHWIA 1
TPaANLMOHHBIX BbIPAXEHWI KyNbTypbl A1 CO3AaHUA COBCTBEHHBIX NPEANPUATUIA Ha OCHOBE UX
TPaANLMOHHBIX 3HAHUN U TPAAULIMOHHBIX BblpaXkeHUi KynbTypbl 23,

3awumHas oxpaHa

TepMUH «3alumMTHasi oxpaHa» OTHOCUTCS K Moabopke cTpaTeruii Ans obecneyeHms Takoro
NONOXEHWUS1, YTOBbl TPETbM CTOPOHbI HE NONyYany He3akoHHbIX UM HEOBOCHOBAaHHbLIX NpaB
WHTENNeKTyanbHON COOCTBEHHOCTM B OTHOLLEHUN TPAAULMOHHBLIX BblpaXKEHUI KynbTypbl,
06EKTOB TPAAMLIMOHHBIX 3HAHUIA U B3aUMOCBSA3aHHbIX reHeTu4ecknx pecypcos ', 3awwmTHas
oxpaHa TPaAULMOHHbIX 3HaHWUI BKMOYaeT Mepbl MO NPeABOCXULLEHNIO UM NPU3HAHUIO
He4eNCTBUTENBbHBLIMU TEX NATEHTOB, B KOTOPbIX HE3AKOHHLIM 0OPAa30M YXKe CyLLEeCTBYOLLME
TPaOMLUMOHHbIE 3HAHUS 3as8ABNSIOTCSA B KAYECTBE N300pETEHUA.

Mpoueaypsbl

Mpouenypbl NnpeacTaBnsOT cO60M NpaBoBbIe COrnalleHnsl, KOAEKChl NOBEAEHNS, PYKOBOASALLME
NPUHLUUNBI NN YKa3aHUSA Ha TO, KaK NOAN OOIMKHbI BECTM cebsa B onpeaeneHHbIX
obctoatenbctBax. OHM MOTYyT UCMOMBb30BaTbCA A5 pa3paboTkn OBLMHHBIX HOPM B
OTHOLLEHUN pacnpOCTPaHEHNST 3HAHWUIA U UCMONb30BaHNS UX CTOPOHHUMU NULaMK, a Takke Ans
COOEeNCTBMSA UBMEHEHMIO MHEHNS Y BbipaboTke HOBbIX HOpM. Kak npaBuno, npouenypbl HOCAT
rMBKNIA XapakTep 1 CO BpeMeHEM MOTYT MeHATbCS. OHWM MOryT MCMONb30BaTbCS Kak CpeacTBo
ONS JOCTUXKEHUsT onpeaeneHHbIX Lenen, KOTOpbIX He yaanocb 40CTUYb obpaleHnem K apyruv
obnacTtam npasa. [poueaypsl, Nnpeactasngaowme cobon odurumanbHble n HeodurumanbHble
pyKoBOALLNE NPUHLUMNBI B OTHOLLEHUN NOBEAEHMS, MOTYT COAENCTBOBATL BbICTPaNUBaHMIo
OTHOLLEHWI 1 co3aaBaTb BO3MOXXHOCTU A1 BO3HUKHOBEHWS HOBbIX OTHOLLEHWIA 120,

21 O630p AeaTensHOCTU U pesynbTaTtos paboTsl MexnpaeutenscteeHHoro komuteTa (WIPO/GRTKF/IC/5/12),
nyHKT 20.

22 Tam xe, NyHKTbl 21 1 22.

123 Tam xe, nyHKT 21.

124 Tam e, nyHKT 28.

125 xeiiH AHOEepCoH, «/ICKOHHbIe/TpaaNLIMOHHEIE 3HAHUSA U UHTENNEKTyanbHas CO6CTBEHHOCTLY, LIeHTp
n3y4eHns obLLecTBeHHOro 4OCTOsAHNSA, YHuBepeuTeT [btoka, 2011 r., AOCTYNHO Ha:
http://www.law.duke.edu/cspd/itkpaper.
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MocTaBWwmKKN m nony4yartenu reHeTu4eCKnux pecypcoB

MocTaBLWMKL 1 NonyYaTeny reHeTU4Yecknx PECYPCOB MOryT BKITHOYaTb NPaBUTENBCTBEHHbIN
cekTop (Hanpumep, NpaBUTENbCTBEHHbIE MUHUCTEPCTBA, NPaBUTENbCTBEHHbIE YYPEXOEHUS
(HauMoHarnbHble, perroHarnbHbIe UMM MECTHbIE), BKIOYas yYpexaeHus, oTBevatoLme 3a
aAMVHUCTPaTMBHOE yNpaBreHne HauMoHanbHbIMU Napkamm 1 NpaBUTeNbCTBEHHbIMU
3eMIsiMK); TOPrOBIIO UMW OTPACIM NPOMBILLIIEHHOCTM (Hanpumep, apmaLeBTMYeckas,
NPOAOBOMbLCTBUE N CENbCKOE XO3ANCTBO, OBOLLIEBOACTBO U NPeanpuUsaTUS KOCMETUYECKOM
oTpacnu); Hay4yHo-uccrnegoBaTenbCKUe yupexaeHus (Hanpumep, yHUBepPCUTeThbl, 6aHK1 reHoB,
6oTaHnyeckne cagpbl, MUKPOOHbIE KOMMEKLMM); XpaHUTENN reHETUYECKUX PECYPCOB U HOCUTENM
TPaAMUMOHHBIX 3HAHMI (Hanpumep, accoumaummn XUnepoB, KOPEeHHbIE HAapPOAbl UMM MECTHbIe
coobLLecTBa, HapoaHble OpraHu3aLnn, TpaauUMOHHbIE (hepMepCKMe coobLLEeCTBa); U apyrue
(Hanpumep, BNagenbLbl YaCTHbIX 3eMeflb, IPYNMbl N0 COXpaHeHWo Npupoab! 1 T.4.) 28

O6LwecTBEeHHOe AOCTOAHUEe

B 6onblunHCcTBE Cly4yaeB TBOpeHue cHnTaeTcA 06LL|,eCTBeHHbIM OOCTOAHNEM, ecrin
OTCYTCTBYHOT NpaBoOBbl€ OrpaHn4eHnd And ero ncnosib3oBaHuA LIJVIpOKOVI I'Iy6J'Il/IKOl7I127

KOopugudeckuin cnoBapb bnaka gaet crneayowee onpegeneHme obLWwecTBEHHOro AOCTOAHUS:
«COBOKYMNHOCTb M306peTEHMI UM TBOPYECKMX NMPOU3BEAEHMIN, KOTOPbIE HE OXPaHAIOTCSH
npaBamMn UHTENNEKTyanbHOW COBCTBEHHOCTU U NO3TOMY OOCTYNHbI ANa 6ecnnaTtHoro
MCcnonb3oBaHus NbbIM YenosekoM. [locne yTpaTtbl NN UCTEYEHNUsI CPOKa OENCTBUSA
aBTOPCKOro npaea, npaea Ha TOBApPHbIA 3HAK, NaTeHTa UM KOMMEPYECKOW TalHbl OXpaHsieMasi
UMW NHTENNeKTyanbHast COGCTBEHHOCTb CTAHOBUTCS YaCTbo OOLLECTBEHHOIO AOCTOSHMSA U
MOXeT BbITb NpMcBoeHa NtobbiM NMLOM 6€3 OTBETCTBEHHOCTU 3a HapyLLUEHMEY.

O6wecTBeHHOE JOCTOsSAHME B 061acTK aBTOPCKOroO NpaBa M CMEXHbIX MpaB onpeaenseTcs Kak
«obnacTb NPpUMEHeHNs Takmx paboT N 06 bEKTOB CMEXHbIX NpaB, KOTOPbIE MOTYT
MCNONb30BaTbCA M JKCMIyaTMpoBaTbCs N0ObIM YernoBekom 6e3 paspeLLeHus n

6e3 06a3aTenbCTBa ynnavymMBaTh BO3HArpaxXaeHne COOTBETCTBYHOLMM BnaernbLlam aBTOPCKOro
npaBa U CMEXHbIX NPaB — Kak NpaBuso, BCNEACTBUE NCTEYEHUS UX CPOKA OXPaHbl, NI
BCMNeACTBME OTCYTCTBUS MEeXAyHapoaHOro AoroBopa, obecneymBatoLLero nx OXpaHy B AaHHOM
cTpaHe» 28,

Kak npaBuno, npuMeHNTENbHO K NaTEHTHOMY 3aKoHOA4ATeNbCTBY OOLWECTBEHHOE AOCTOSHME
BKMOYAET 3HaHMWS, UOEN U MHHOBALMMW, B OTHOLLEHUM KOTOPLIX INLO UM OpraHn3aums He
UMEIOT npaB cOOCTBEHHOCTU. 3HaHUS, UOEN U MHHOBAL MW CYMTAKOTCH OOLLECTBEHHbIM
OOCTOSAHMEM, €CMNN HE CYLLLeCTBYET NPaBOBbIX OrPaHNYEeHUn NS NX NCNONb30BaHUSA (C y4eTOM
pasnuunin B KOHKPETHbIX 3aKOHOA4ATENbCTBAX U CYLLECTBOBAHUS, B CBA3U C 3TUM, PasfnyHbIX
00LLEeCTBEHHbIX AOCTOSAHWNI), MOCNE UCTEYEHUS Cpoka AENCTBUS NaTeHTOB (00bIMHO 20 neT), u
€CNnn OHM He NPOANEBAOTCH, NOCME aHHYNMPOBAHUSA U NPU3HAHUSA NATEHTOB
HepencTBuUTENbHBIMK 129,

126 Cwm. gokymeHT WIPO/GRTKF/17/INF/12.

127 Cm. pokymeHT SCP/13/5.

128 My6nmkaums BOUC «Pykoeoacteo BOMC no aoroBopamM B 06M1acTv aBTOPCKOTO MpaBa M CMEXHBbIX Mpas 1
"noccapuii TEpPMMHOB MO aBTOPCKOMY MPaBy M CMEXHbIM NpaBamy.

29 Cm. pokymeHT SCP/13/5.
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Ponb, CTpykTypa 1 rpaHuubl «06LLEeCTBEHHOro 4OCTOSAHUSA» OCTalTCA NPeAMETOM aKTUBHbIX
obcyxxaeHun Ha pasnuyHbix popymax, sknodas BOMC n MKIP. 3HadeHne TepMmuHa
«0BLecTBeHHOE AOCTOSAHUE» NPUMEHUTENBHO K TPaAULUMOHHBIM 3HaHUSIM U TPaAULMOHHBIM
BbIpaXXeHWUsIM KynbTypbl 6onee nogpobHo paccmaTpuBaeTcs B «3anvcke 0 3Ha4YeHUM TepMuHa
«00LLEeCTBEHHOE AOCTOSHMEY» B CUCTEME MHTENNEKTYanbHON COBCTBEHHOCTN CO crneunanbHOn
CCbIJTKOM Ha OXpaHy TPaAULMNOHHbBIX 3HAHWUIA U TPAOULMOHHbIX BblpaXKEHWN
KynbTypbl/BbipaxkeHun donbknopa» (WIPO/GRTK/IC/17/INF/8).

O6wenocTynHOCTb

Ha coBewaHum 'pynnbl TEXHNYECKUX SKCMEPTOB M HOPUCTOB MO TPAAULNOHHBIM 3HAHUSIM,
CBSI3@aHHbIM C FEHETUYECKMMU peCcypcamm, B KOHTEKCTE MEXAYHAPOL4HOro pexuma goctyna u
COBMECTHOrO NOJSIb30BaHWs BbIrogamMu aKcnepTbl 06Cyannm TepMmHbl «0bLLecTBEHHOE
O0CTOsAHME» N «0BLLEeAOCTYMHOCTbY CO CneumnanbHON CCbINIKOM Ha TPaauLMOHHbIE 3HaHUS,
CBsI3aHHbIE C reHeTM4YeckMMn pecypcammn: «TepMUH «0bLLEeCTBEHHOE AOCTOSIHUEY, KOTOPbIN
nucnonb3yeTca Ans 06o3HayeHusa 6ecnnaTtHoM AOCTYNHOCTU, U3BAT U3 KOHTEKCTA N MPUMEHEH K
0o6LWenoCTyNHbIM [TPaAULMOHHBIM 3HaHUAM], CBSA3aHHBIM C FEHETUYECKMMU pecypcamu.
CornacHo obLiemy noHMMaHuo obLLLegOCTYMHOCTH, OHA He 03Ha4YaeT becnnaTHoOn
aoctynHocTn. ObLiee noHMMaHne obLwen0CTYNHOCTN MOXET 03HavaTb, YTO CyLLEeCTBYHOT
onpegeneHHble yCroBusa ANa yCTaHOBNEHMS B3aMMOCOracoBaHHbIX 06513aTenbCTB, TakMX, Kak
nnara 3a goctyn. [TpaguuMoHHble 3HAHWSI] HEPEOKO CHUTATCA OTHOCALLMMUCA K
06LecTBEHHOMY AOCTOSIHUIO U, KaK CreACcTBue, ABMAILWMMNCA AOCTYNHbIMKM 6ecnnaTtHo, Kak
TOMNBbKO OHWU U3BATHI U3 UX KOHKPETHOrO KyNbTYPHOIO KOHTEKCTa U pacnpoctpaHeHbl. OgHako
Henb3s cebe NnpeacTaBUTb, YTO [TPAOMLMOHHbBIE 3HAHWS], CBA3a@HHbIE C FeHETUYECKUMM
pecypcamu, KoTopble cTanu obLeaoCTynHbIMKU, HUKOMY He NpuHagnexaT. B pamkax
KoHLUenuumn obLieaoCcTynHOCTM No-npexHemy TpebyeTca nonyvyeHne npeaBapuTeribHoro
MHOPMMPOBAHHOIO corfnacus Bnagenbua [TpagMumMoHHbIX 3HAHWI], KOTOPLIN MOXET BbITb
onpegeneH, paBHO Kak TpebyeTcs NpUMeHeHe COOTBETCTBYIOLLMX NOSTOXKEHUA O COBMECTHOM
Nnonb30BaHWM BbIrO4aMu, B TOM YMCIE €CNN N3MEHEHME B MCMONMb30BaHUN ABHO 06YCMNOBEHO
nony4YeHHbIM paHee npegsapuTeribHbiIM MHOPMUPOBAHHBIM cornacuem. B criyyae
HEBO3MOXHOCTM onpeaeneHus Bnagensua 6eHedurumapbl Bce e MoryT ObiTb YKa3aHbl,
Hanpumep rocyaapcTteomy» 30,

PeecTpbl TpaAULMOHHbIX 3HAHUI

PeecTpbl MOXXHO aHanU3MpoBaThb C CaMblX Pa3Hbix Todek 3peHusi. C TOYKM 3peHust npaBa
peecTpbl MOXHO OXapakTepu3oBaTb Kak AeknapaTuBHbIe Uy NpaBoyCcTaHaBNMBatoLLve B
3aBVMCMMOCTU OT CUCTEMbI, B pamKax KOTOPOW OHW yupexaeHbl 3.

CornacHo geknapaTtMBHOMY peXunMy, KacarwLemycs TPaguLMOHHBbIX 3HaHUIA, NpaBa Ha
TPaAMUMOHHbIE 3HAHWUSI HE BbITEKAOT HU U3 KAKOrO akTa NpaBUTENbCTBA, @ OCHOBBLIBAOTCS Ha
NpeaLecTBYOLLMX NpaBax, BKINoYas yHacrneAoBaHHble OT NPeAKoB, OOblYHbIE, NTUYHbIE
HeuMyLLeCTBEHHbIe NpaBa U NpaBa YenoBeka. B cnyyae ¢ geknapaTUBHbIMU peecTpamm, XoTs
perncTpaums 1 He BNUSIET HA CYLLLECTBOBAHNE TakuMx NpaB, OHa MOXET UCMOb30BaThLCS
naTeHTOBe4aMW ANs aHanMsa U3BEeCTHOrO YPOBHSI TEXHUKUN U AN OCnapuBaHUs BblgaHHbIX
NaTEHTOB, B KOTOPbIX MPSIMO UM KOCBEHHO MCMONb30BaHbl TPaAMLMOHHbIE 3HaHUS. Koraa
Takne peecTpbl PYHKLMOHMPYIOT B 3MEKTPOHHONM hopMe U A0CTYMNHbI Yepes3 MIHTepHET, BaXHO
co3faaTtb MexaHu3Mm, obecneunsaroLLmin AENCTBUTENBHOCTb AaT BHECEHUS 3anncen o
TPaAMUMOHHBIX 3HAHMSIX ANS Lenei NpoBeAeHMs noucka no HoBU3He 1 M306peTaTenbCKkoMy

130 Cm. UNEP/CBD/WG-ABS/8/2, OTueT o paboTe coBelLaHust pynmnbl TEXHUYECKMX IKCTIEPTOB 1 IOPUCTOB MO
TPaaWLMOHHBIM 3HaHWUSIM, CBA3aHHBLIM C FEHETUYECKMMMW PECYPCAMU, B KOHTEKCTE MEXAYHAPOOHOro pexnMa
[oCTyna 1 COBMECTHOIO MoNb30BaHUA BbIrogamu.

131 Ponb peecTtpoB 1 6a3 gaHHbIX B OXpaHe TPaAULUMOHHBIX 3HAHWIA: cpaBHUTENbHLIM aHanun3. OTtyeT UNU-IAS,
saHBapb 2004 r., cTp. 32.
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YPOBHIO. TpeTbs PYHKLUSI, KOTOPYH MOTYT BbINOMHATb 3T PEECTpbl, COCTOUT B COAENCTBUM
COBMECTHOMY MOfb30BaHMIO BbIrOAAMM Kak Nosib3oBaTensiMm, Tak U nocTasLumkamm 132,

MpaBoycTaHaBNMBalOLLME PEECTPbI ABMNSAKTCA YacTbio NPaABOBOro pexuma, npecneayoLero
LleNb NpedoCcTaBrieHnsl NpaB Ha TPaauLMOHHbIE 3HaHUA. B npaBoycTaHaBnvBatoLime peecTpbl
BHOCATCS 3anuncy o NpeaocTaBneHHbIX Briagernbly TPaAULMOHHbIX 3HaHWUI NpaBax (a UMEHHO
UCKIMIOYMTENbHBIX MMYLLIECTBEHHBIX NpaBax) B Liensx obecneyeHnss oxpaHbl U NPU3HaHKS ero
MUYHBIX HEVMYLLIECTBEHHbIX, UMYLLIECTBEHHbIX 1 HOPUANYECKMX NHTepecoB. BomnbLIMHCTBO
TUNOBbIX NMPABOYCTAHABMNMBAIOLLNX PEECTPOB ABMATCA NYGNNYHLIMU MO CBOEMY XapaKTepy,
yNpaBnaTCs HaLMOHamNbHLIM OPraHOM U (OYHKLIMOHUPYIOT Ha OCHOBE 3aKoHa MIu
NOA3aKOHHOIO aKkTa, B KOTOPOM YeTKO onpeaenseTcs NopsiAoK OCyLLEeCTBIEHNS
[eNCTBUTENBHON perncTpaummn TpaauLMOHHbIX 3HaHWUI 1 ee oULNanbHOTO NPU3HaHUA 1
onobpeHus. B kauecTBe TaKOBbIX OHU MOTYT BbI3blBaTh G0rbLUE NMPOTUBOPEUNIA U CMIOXKHOCTEN
C TOYKM 3pEHUst UX MOCTPOEHUS, a TaKkKe NOPOoXaaTb OrnpederneHHbIe KpUTuieckme npobnemsl v
BOMPOChI B NraHe nepexoaa OT 3ambicna K npakTtuke. '3

[MprMMepoM HauMOHaNbHOrO 3aKoHOAATENbCTBA MOXET CNYXUTb cTaTbd 16 3akoHa Mepy Ne
27811 «O BBEOEHUN pexxMMa OXpaHbl KOMMEKTUBHbIX 3HAHWI KOPEHHbIX HAPOAOB, OCHOBAHHbIX
Ha Bronormyeckmx pecypcax», Kotopas rnacut cnegyowlee: «[u]env peecTpoB KONNEKTUBHbIX
3HaHMIN KOPEHHbIX HAPOOOB 3aKNK4YalTCs, B 3aBUCUMOCTU OT KOHKPETHOro criyvas, B
cnegyowem: (a) coxpaHeHUn n cOepexeHnn KONNMEKTUBHbBIX 3HAaHWUIN KOPEHHbIX HAPOAOB U NX
npas Ha 3T 3HaHus; (b) npegoctasneHun INDECOPI Takon nHdopmauum, kKotopasi Nno3sonseT
eMy oTCTanBaTb UHTEPEChl KOPEHHbIX HAPOA0B, KACaOLLMECS UX KOMMEKTUBHbBIX 3HaHUA» 134,
Kpome Toro, B ctatbe 15 npegycmaTtpuBaeTcs, 4TO «[3]anncu o KONMEKTUBHbBIX 3HAHUAX
KOPEHHbIX HApPOA0B MOryT BHOCUTLCS B peecTpbl TpexX BUAOB: (a) rocyaapCTBEHHbIV
HaLUWOHaIbHbIN PEECTP KOMNMEKTUBHBIX 3HAHWU KOPEHHLIX HapoaoB; (b) koHdraeHunanbHbI
HaUMOHanbHbIA PEECTP KONMMEKTUBHbIX 3HAHWI KOPEHHbIX HAPOAOB; (C) MECTHbIE peecTpbl
KOMNMEKTUBHBIX 3HAHUA KOPEHHbIX HAapOL4OB Y.

PenyTtauus

CornacHo onpeaeneHnto opuamnyeckoro cnosapsi bnaka TepMuH «penytauusi» o3HadaeT
yBa)KeHNe, KOTOPOE MCMbITbIBAOT MO OTHOLLEHMIO K KOMY-Nnbo apyrne nuua. MNoHsaTue
penyTauuy uUrypupyeTt B KOHTEKCTE OXpaHbl MTMYHBLIX HEMMYLLLECTBEHHbIX Npas asTopa'®. Ha
Bptoccenbckon koHhepeHuun no nepecMoTpy bepHckol KoHeeHyuu 06 oxpaHe
JiumepamypHbIX U Xy0oxxecmeeHHbIx rpoussedeHuti (1971 r.) npegnoyTeHne 6oino oTgaHo
TEPMUHAM «YECTbY» U «penyTaumsy, KoTopble Obinn NpusHaHbl kak 6onee 06bHLEKTUBHBLIE
NOHATUA, OTpaXKatoLLMe NMYHbIE UHTEPECHI aBTOPa, YEM «HEUMYLLLECTBEHHbIE NHTEPECHI» NN
«HemaTtepuarnbHble UHTEPECHI», ABnatoLwmeca bonee WNPOKUMM NOHATMAMKU. B cnyyae
HaHeceHus yuwepba cylwecTByeT pasnuume mexagy ywepbom ans penyraumm m ywepbom,
HaHECEHHbIM HEMMYLLIECTBEHHBLIM UM HEMaTepuanbHbIM MHTEpecam aBTopa. OgHOro nuwb
HENPUSATUSE aBTOPOM MOCTYMKa B OTHOLLEHUWN €ro NPON3BEAEHMIO HELOCTATOYHO;
OCYLLECTBIEHHOE AENCTBUE AOIMKHO Takke HEraTMBHO OTPa3UTLCA Ha OLIEHKe aBTopa B rmasax
ob6LwectBeHHoCcTN 136,

182 Tam xe.

133 Tam xe.

134 CraTbsa 16 3akoHa Ne 27811 «O BBeAeHUM pexmma oxpaHbl KOMNMEKTUBHBLIX 3HAHWUIM KOPEeHHbIX HapOoaoB.,
OCHOBaHHbIX Ha Buonornyeckmx pecypcax». TekcT 3akoHa MOMELLEeH No agpecy:
https://www.wipo.int/wipolex/en/details.jsp?id=3420.

Cratbs 6bis BepHckon KoHBeHUun.

Cm. Cam PuketcoH n xxenH C. MmH3bypr, MexayHapogHoe aBTOPCKOe NpaBo M CMEXHbIe MpaBa — B paMKax v
3a pamkamu BepHckoi koHBeHummn, Oxford, Vol. 1., cTp. 606.

135
136


https://www.wipo.int/wipolex/en/details.jsp?id=3420

WIPO/GRTKF/IC/46/INF/7
MpunoxeHue, cTp. 49

CBslWeHHbIN

TepMUH «CBALLEHHbINY» OTHOCUTCS K «/t06OMY BbIPaXKEHUIO TPAANLMOHHbBIX 3HAaHUIN, KOTOPOe
CYMBOMNU3NPYET PENUTMO3HbIE N AYXOBHbIE BEPOBAHWS, NPAKTUKY N obbl4an unu nmeet
OTHOLUEHUNE K HUM. ITOT TEPMUH UCNONb3YETCH AN NPOTUBONOCTABMEHNS] OCKBEPHEHHOMY UK
MUPCKOMY, KpariHne NposiBNEHNss KOTOPOro NpeacTaBnsitoT co6on hopMbl KOMMEPYECKON
aKcnnyaTaumm TpaauLMOHHbIX 3HaHW» 137,

MoHsITUE CBALLEHHbIX TPAANLMOHHBIX 3HAHUA OTHOCUTCS K TaKUM TPaAULMOHHBLIM 3HAHUSM,
KOTopble BOMpatloT B ce6S1 penmnrmosHble U yXOBHbIE 3NIEMEHTLI, B YACTHOCTM TOTEMBI,
cneunanbHble LLlepeMOHUM, CBALLEHHbIE 0OBbEKTbI, CBSALLEHHbIE 3HaHUSA, MOIUTBbI, MECHOMEHNS,
NCMOMHEHNS U CBSILLIEHHbIE CUMBOSbI, @ TaKKe K TakKUM TPaAMLMOHHBIM 3HAHUSIM, KOTOpble
CBSI3aHbl CO CBSILLEHHbIMW BUOAMW PacTEHWI, KUBOTHbIX, MMKPOOPraHU3MOB, MUHEPAaroB, a
KpoMe TOro, K CBSILLEHHbIM MecTaM. B03MOXXHOCTb UM HEBO3MOXHOCTb OTHECEHUS
TPaAMLMOHHBIX 3HAHWIN K KATEropumn CBSILLEHHbIX 3aBUCUT OT TOTO, UMEIOT N OHU 3HaYeHue Ons
COOTBETCTBYHOLLIEN OBLLMHbI B Ka4ecTBe CBALLEHHbIX. MHorne TpaguLUMoHHbIe 3HaHUS
ABMNAKTCA CBSALLEHHLIMU 1 HEe NOABEPralTCs KOMMepLMann3aumm no onpeaeneHmo, oaHako
HeKoTopble CBsILLIeHHble 06bLEKTHI U OCToNprUMeYaTerbHble MECTa Nosy4aoT KOMMepyeckoe
MCMonb3oBaHMe B Pas3nmnyHbIX LIeNsX CaMUMIN PENUIMO3HbIMU, OCHOBAHHBIMU Ha BEPOBaHUSIX
U AyXOBHbIMU OBLLMHAMK TGO CTOPOHHUMM NMLLAMM.

B Omueme BOUC o muccusix no ycmaHo8MeHU0 ¢hakmos, Kacarowuxcs UHmesifiekmyarnsHou
cobcmeeHHocmuU U mpaduyUOHHbBIX 3HaHUU, TOBOPUTCHA O TOM, YTO HEKOTOpPbIE NPpeAMeTHbIE
obnacTtu, TakvMe Kak TpaguUNOHHbIE NyTU peLleHns npobnemMm n MeguuMHCKNe 3HaHus, SBnsTCA
B3aMMOCBS3aHHbIMW Ha AyXOBHOM ypoBHEe. B 4acTHOCTW, BO BCex cTpaHax 3anagHon Adpukm
CUYNTaETCHA OYEeHb BaXKHbIM, YTOObI hakTnyeckomy npuemy TpaauLMOHHOIO nekapcTaa
npelwecTeoBana peanusaunst 4yXOBHbIX acnekToB LeNnuTenbCKON NPakTUKK, XOTs Npu3HaeTcs,
YTO Takume acnekTbl He BbIAEPKMBAKOT HAaY4YHOW KPUTUKN. B pamkax onpeneneHHbiXx cuctem
TPaAMLUMOHHBIX 3HAaHUI CyLecTByeT yoexaeHune, YTo NoCNeacTBUS AeNCTBUIN Ha
mMaTepuanbHOM ypOBHE OOBACHAIOTCA UK YNPaBnsloTCs HA OCHOBaHUM HemMaTepuanbHbIX
BEPOBaHWI 1 KynbTypHbIX koaoB '8, B lMNepy HEKOTopble «3HaHUA NepeaaBanicb U3 NOKONEHNS
B MOKOIEHNS NOCPEACTBOM HEKOEN CBSILLLEHHON HEeNMMcaHon «kHUrM» '3°. BasoBble CBSILLEHHbIE U
TanHble TPagMUMOHHbIE 3HAHWUS NO-Pa3HOMY pacUeHUBaKTCA KOPEHHBIMU U MECTHBIMU
obLwmHamu, 1 cnocobbl X XpaHeHWs, NnepegaYn u 3annucu Takke pasHATCS.

B KOHTEKCTe MHTENNEeKTyanbHon cob6CTBEHHOCTU U ocobeHHO aedaTtenbHocTn MKITP MoXHO
caenaTtb crneayolime 3amedaHms:

— OfHa u3 generauun novHTepecoBanacbk, 6yayT nu npu ob6cyXaeHnn oxpaHsbl
WHTENNeKTyanbHON COGCTBEHHOCTH YYNUTLIBATLCS CBSALLEHHBIE TPAAULMOHHbBIE
3HaHua ™0, B aTol cBA3KM Apyrasa Aenerauus 3aTpoHyna BONPOC B OTHOLLEHWUM
TPEX acnekToB: YTO TaKoe «TPaAULMOHHBIE», YTO TAKOE «3HAHUSA» U HA YTO
AOIMKHA pacnpoCTpaHsATbCA oxpaHa? B 4acTHOCTM, 04HOBPEMEHHO C MHEHUSIMU
Mo NoBoAY BKIIOYEHUS B TPAAMLMOHHBIE 3HAHWSI JyXOBHOM 1 PENUrMO3HOM

187 Nanwnanb XK. Xepse, «[lyxoBHOE, HO HE MHTEMMEKTyarbHOe: OXpaHa CBALLEHHbIX HeMmaTepuarbHbIX

TPaAMUMOHHBIX 3HaHu», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).

l'ynta A., «Harpaga 3a TpagvuMOHHbIE 3HaHNSA U COBPEMEHHYIO TBOPYECKYIO AEATENbHOCTb PAAOBbIX IPaXAaH:
pornb OXpaHbl MHTEMMEKTyanbHON COBCTBEHHOCTUY, XpaHUTCA cpeamn MaTepunanos Cekpetapuara.

Cwm. OtyeT BOUC 0 Muccusax No yCTaHOBMEHMIO (DaKTOB, KacatoLMXCsl UHTENNEKTYanbHON COGCTBEHHOCTU U
TPaAMLUMOHHBIX 3HaHUn (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasgHUA HOCUTENen TPagULUOHHBIX 3HaHWUI
B 0bnacTu nHTennekTyansHon cobcTBeHHOCTUY, CTP. 171, 4OCTYMHBbIN Ha:
https://www.wipo.int/tk/en/tk/ffm/report/index.html.

3aseneHve generaumn Hoson 3enanammn Ha ognHHaguaTon ceccumn Komuteta. CM. NpuHATLIN OT4eT 06
opuHHaguarton ceccum (WIPO/GRTKF/IC/11/15), nyHkT 220.
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COCTaBNSIOLLEN BbICKA3bIBANMCb MHEHUS O TOM, YTO NoHATME T3 AOMKHO
OrpaHN4YMBaTBLCA TEXHUYECKUMUN 3HaHUAMN 41,

— B OONbLUMHCTBE CryYaeB CBSLEHHblE TPAAMLMOHHBbIE 3HAHUS UMK He ABNATCA
PacKpbITLIMW, UMW UX PACKPbITUE MPOUCXOANT B ONpeAeneHHbIX KOHTEKCTax U
YCMOBMSAX B OTHOLUEHWUW YNIEHOB KOPEHHbIX U MECTHbIX OBLLMH, XOTS Npu 0cobbix
YCINOBUAX HEKOTOPbIE 3HaHUS MOTYT BbITb PACKPbITbl CTOPOHHWUM YfieHaM
KOPEHHbIX N MeCTHbIX 0BLWNH. Kak yka3aHo Bbilwe 1 B JokyMeHTe «OxpaHa
TPaAULUMOHHbBIX 3HAHUI: MPOEKT aHanmn3a NpobenoB: NepPeCMOTPEHHbIN
BapuaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpblTble TpagUUNOHHbIE 3HAHUS
MOryT OXpPaHATbCS B COOTBETCTBMU C MEXAYHAaPOAHbIM 3aKOHOA4ATENbCTBOM B
o6nacTu MHTenneKkTyanbHon cCoOGCTBEHHOCTM B Ka4eCTBE HEPaCKPbITON
nHdpopmaumm. OgHaKo B OTHOLLUEHUW 3HAHMI, NpeacTaBnaAoLWmnX Ans o6LWuHbI
AYXOBHYIO U KyTbTYPHYIO (HE KOMMEPYECKYH0) LLeHHOCTb, MOTyT AENCTBOBAThb
ocobble MexaHu3Mbl 42,

CoxpaHeHue (oxpaHa)

B KoHBeHuun 06 oxpaHe HemaTepmanbHOro KynbTypHoro Hacreaus (2003 r.) OpraHusauum
O6beanHeHHbIX Haunin no Bonpocam obpasoBaHus, Haykm 1 kynbTypbl (KOHECKO) «oxpaHa»
onpefensaeTcs Kak «NpUHATUE Mep C Lienbio obecneyveHns Xn3HecnocobHocTu
HemaTtepuarnbHOro KyrbTypHOro Hacreauvs, BKIoyas ero naeHTndukaumio, Jo0KyMeHTMpoBaHme,
nccnegoBaHue, coxpaHeHue, 3almTy, Nonynapusaumio, NoBbiEeHWe ero ponu, ero nepeaavy,
rnaBHbIM 06pa3oM C NOMOLLIO hopManbHOro 1 HedpopmansHoOro obpasoBaHus, a TaKkkKe
BO3POXAEHNe pasnnyHbIX acnekToB Takoro Hacneauns». OxpaHa OTHOCUTCS K MPUHATUIO Mep
NPegoCTOPOXKHOCTM C LieNblo 3awuThbl ornpeaeneHHon KynbTYpHOW NPaKTUKK U naen, Kotopble
CUMTAOTCA LIEHHbIMU.

CoxpaHeHue B TalHe

«TaliHbIM» ABMSETCS TO, YTO COXPAHSETCSA HE U3BECTHLIM AN APYrvX UMK pasnensieTcsa NuLlb ¢
TeM, KOro aTo KacaeTcs (onpeeneHve 1puandeckoro crosaps bnaka).

«CBsiLLIeHHbIe/TalHble» TPaAULMOHHBIE 3HAHWUS 1 BLIPAXKEHUS KyNbTypbl UMEIOT TalHoe Unu
CBSAILLIEHHOE 3HaYeHWe B COOTBETCTBUM C HOPMammn OBbIYHOTO NpaBa 1 NPaKTUKOW
TPaguUMOHHBIX BnagensLes ',

MCTOYHUK reHeTMYeCKUX pecypcoB

B cBoeM npepnoxeHumn «eknapupoBaHMe NCTOYHMKA reHETUYECKNX PECYPCOB U
TPaAULMOHHBIX 3HaHWI B 3asiBKax Ha NaTeHTbl» Aenerauus Lseliuapum npegnoxuna
noTpe6oBaTb OT NaTEHTHbIX 3asiBUTENEW AEKNAPUPOBATL «UCTOYHUKY» FTEHETUYECKUX PECYPCOB
M TPAAMLMOHHbIX 3HaHMn. OHa 3asiBMNna, YTo «TEPMUH «UCTOYHUKY» credyeT NOHMMaTb B CAMOM
LUMPOKOM CMbICIE», TaK KaK «4OCTYN U COBMECTHOE MCMOMb30BaHNe BbIrod MOXET OXBaTbiBaTb
MHOXeCTBO CyObekToB. B nepByto ouepenb npu Aeknapauum UICTOYHKKA CreayeT ykasaTb
cyObekTa, KoMneTeHTHOro: (1) NPeAoCTaBnATb AOCTYN K FEHETUYECKUM pecypcaM u/mnm
TPaAULMOHHBIM 3HaHWSM, UK (2) y4acTBOBaTb B COBMECTHOM MOSb30BaHNM BbIrO4aMu,
nofly4yaembIMM OT UX UCTIONb30BaHMS. B 3aBUCMMOCTU OT KOHKPETHBIX FrEHETUYECKUX PECYPCOB
UM TPAAULMOHHBIX 3HAHWUI MOXHO cAenatb pasnuune Mexay: NepBUYHbIMU UCTOYHMKaMW,

141 3asnBneHve generaummn AnoHUM Ha oguHHaauaTon ceccun KomuteTta. CMm. NpUHSITBIA OTYET 06 oAMHHAALATON
ceccun (WIPO/GRTKF/IC/11/15), nyHkT 296.

142 OxpaHa TpaaMLIMOHHBIX 3HAHWI: MPOEKT aHanu3a Npo6enoB: NepPeCMOTPEHHbI BapuaHT

(WIPO/GRTKEF/IC/13/5(b) Rev.),

cTp. 23 npunoxenus |, ctp. 11 n 16 npunoxenus Il.

TUXOOKEeaHCKMI pernoHarnbHbIA TUNoBon 3akoH oT 2002 roga 06 oxpaHe TpagMUMOHHBLIX 3HAHUI U MPOSABIEHNIA

KynbTypbl, YyacTb | (4).
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BKItoYas, B YaCTHOCTK, [loroBapuBatoLLecs CTOPOHbI, NPEAOCTaBNsAoWLMNE reHeTUYecke
pecypcbl'#4, MHOrocTopoHHIo cructemy MexayHapoaHoro Aorosopa MpoaoBonbCTBEHHOM U
CenbCcKoxo3sncTBeHHoN opraHnsaumm (PAQO) ' kopeHHble U MeCTHbIe 0BLLMHBIC; 1
BTOPUYHbIE UCTOYHUKM, BKITHOYAs!, B YaCTHOCTU, KOMMEKLMU ex situ 1 HayyHyto nutepatypy 47».

Sui generis

B topnanyeckom cnosape bnaka TepMuH «sui generis» onpegensieTcsa crnegyowmm obpasom:
«[B MepeBoge C NTaTUHCKOro — «B CBOEM poAe»]. OTOT TEPMMH UCMONb3yeTCs B NpaBe
WHTEenneKkTyanbHOon CO6CTBEHHOCTN ANA 0603Ha4YeHns pexuma, npeaHasHa4deHHoro Ans
OoXpaHbl NpaB, KOTOPbIE BbIXOAAT 3a paMKu1 TPaaULMOHHBIX JOKTPUH NaTeHTa, TOBapHOro 3Haka,
aBTOPCKOro npasa 1 KOMMep4yecKon TanHbl. Hanpumep, 6a3a gaHHbIX MOXET He OXPaHATLCA
aBTOPCKMM NPaBOM, ECNN €€ CoAEPXKaHNE He SABNSETCA OPUTMHANbHbIM, O4HAKO OHa MOXeT
OXPaHATbLCS CTaTyTHbIM MPaABOM SUi generis, NpeaHasHavYeHHbIM Ansa aton uenuy. Cuctema sui
generis— 3TO cUCTEMaA, CneumanbHO NnpegHasHavyeHHas AN yaAoBNeTBOPEHUS HYXA 1
obecnevyeHns UHTEPECOB B KaKOM-NNMBO KOHKPETHOW obnactn. Yxe CylecTBYeT HECKONbKO
NpUMeEpPOB NpaB MHTENNEKTyanbHON COGCTBEHHOCTU SUi generis, Taknx, Kak npasa
pacTeHNeBOOOB-CENEKLNOHEPOB — OTPaXKEHHbIe B Mexx0yHapoOHOU KOHBEHUUU 0 OXpaHe
Hoebix copmos pacmeruti (1991 r.) («KoHBeHuusa YIOB») — n oxpaHsiemble npasa
WHTENNEeKTyanbHON COGCTBEHHOCTM HA MHTErpanbHble MUKPOCXEMbI — OTpaXKeHHble B [Jo2osope
06 uHmMernnekmyarnbHol cobcmeeHHOCMU 8 OMHOWEHUU UHmMez2parbHbiXx Mukpocxem (1989 r.)
(«BawmHrroHckun gorosopy). 3akoH NaHambl Ne 20 om 26 utoHs 2000 e. «O egedeHuu
crieyuarnibHo20 pexxuma oxpaHbl UHmernekmyasnbHol cobcmeeHHOCMU 8 OMHOWeHUU
KOJIeKMUBHbIX Mpas KOPEHHbIX Hapod0o8 Ha oxpaHy U 3auumy ux KyrbmypHou
camMobbimHocmu U mpaduyUOHHbIX 3HaHUl», NpeacTaBnaeT cobon pexmm sui generis.

CBaKonNMyHACKUW NMPOTOKON 06 oxXpaHe TPaaULMOHHbIX 3HAHUM U BblipaXKeHUun
cdonbknopa

B asrycte 2010 r. Ha lunnomaTtunyeckon KoHpepeHunn, coctosBliencs B CBakonmyHae
(Hamnbus), rocygapcrtea — vneHbl AQpPUKaHCKON permoHarnbHOM opraHmn3aumnm
nHTennekrtyaneHon cobcteeHHoCTM (APOUC) npuHsinn npotokon. CornacHo NyHkTy 1 ctatbu 1
uenb atoro NpoTokona cocTouT B criegytowem: «(a) oxpaHa HocuTenen TpaauLnoHHbIX 3HAHUI
OT NOObIX HApYLLUEHUI X NpaB, NPU3HaHHbIX B HacTodAweMm NpoTokone; u (b) oxpaHa
BblpaXXeHn horbKriopa OT HE3aKOHHOIO MPUCBOEHNS, HEMPABOMEPHOIO MCMOSIb30BaHUS U
HEe3aKOHHOW 3KCnslyaTaunm BHe NX TPaguULMOHHOIO KOHTeKCcTay. lNMpoTokon Bctynun B cuny 11
mMas 2015 r., nocne Toro kak wecTb rocyaapcTts — uneHoB APOUC coanm Ha XxpaHeHne cBou
OOKYMEHTbI O paTuduKauumn Unm npucoeguHeHnu.

BbipaxeHusa B maTtepuanbHon dopme

BhlpaxeHune «B maTepuanbHon hopme» 03Ha4YaeT Takoe BblpaXKeHue, KOTopoe SBMsieTcA
0CsA3aeMbIM U yBUAEHHbIM; OCTYMHOE AN18 0CA3aHUS; Takoe, KOTOPbIM MOXHO BragaeTb Unm
KOTOpOE MOXHO peanunsoBaTb. OHO NPOTUMBOMONOXHO «HEMAaTepUanbHOMY», T.€. TaKoMY,
KOTOpPOE He BOMMOLLEHO B IU3NYECKYHO (DOPMY, HE ABNAETCSH 0CA3aeMbIM UMK OLLYTUMbIM
(cormacHo onpeaeneHuio puanyeckoro cnoeapsi bnaka).

BblipaxeHus B MaTepuarnsHOi hopme — 3TO BblpakeHWs, BOMMOLLEHHbIE B MaTepuansHOM
0b6bekTe '8, OHM He 0BsA3aTENbLHO CBOAATCA K MaTepuarnbHOn hopme, HO A0MKHbI BbiThb

144 Cm. cTatbm 15, 16 n 19 KBP.

145 Cwm. ctatbu 10-13 MOMPPMCX.

146 Cwm. ctatbio 8(j) KBP.

147 Cm. gokymeHT WIPO/GRTKF/IC/11/10.

48 TunoBble NOMOXEHUS AN HALMOHAaNbHBIX 3aKOHOAATENLCTB 06 OXpaHe BhipaXeHui dornbknopa oT
He3aKOHHOrO UCMONb30BaHNSA U APYrnX HaHocALWMX yuiepb aencteun, 1982 r., yactb .
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BOMIOLEHbI B NOCTOSIHHOM MaTepuarie, HanpuMmep, B kKamMHe, AepeBe, TEKCTUIE, 30/10Te U NPOoM.
MpumepamMm 3NeMeHTOB, COCTaBNSOLINX BbIpaXXeHUs1 B MaTepuarnbHoi doopme, SBMsoTCS:

(a) npowu3BegeHMs UCKYCCTBA, B YACTHOCTU PUCYHKM, KAPTUHbI, pe3Hble paboThl,
CKYyNbMTYPbl, M3OENNS U3 IMWHbI, TEPPAKOTbI, MO3avKa, U3nenus 13 gepesa, n3genus
M3 MeTanna, BenupHble U3Oenus, NeTeHble KOP3nHbI, BbILLUBKW, TEKCTUIb, KOBPbI,
KOCTIOMBbI;

(b)  My3blKanbHble MHCTPYMEHTbI;

(c)  apxuTekTypHble dopmbl',

TpaAUUNOHHbLIN KOHTEKCT

TepMUH «TPaAMLMOHHbIN» 03HAYaET, YTO TPAAMLIMOHHbIE 3HAHUSA UMW BbIPaXXeHUS KynbTypbl
COo37al0TCcsA B COOTBETCTBUM C NpaBuniamu, npoueaypamu 1 obbldasimy onpeneneHHon o6LLMHbI,
a He TO, YTO OHU ABMATCA cTapbiMU. MHBbIMU crioBamu, npunaratenbHoe «TpaauLMOHHbIN»
onpeaensaeT MeTo/ Co3AaHUs TPAANLIMOHHbBIX 3HAHUIA UMW BbIPAXXEHWUIA KyNbTypbl, 8 He caMu
3HaHNA"". TepMUH «TPaaULIMOHHbLIA» 03HAYaeT, YTO TPAAULIMOHHbLIE 3HAHUS UMW BblPaXXeHUs
KyNbTypbl KOPEHATCA B TPaAULIMKN U OCHOBbLIBAIOTCS Ha HEW, Cryxat Ana naeHTudpukaumum
KOPEHHOro Unu TPaaULIMOHHOIO HapoAa UMW CBA3aHbI C HUM, a Takke MOryT UCMOoNb30BaTbCa Ha
NpaKTUKe TPaauLMOHHbIMK criocobamn™!. «TpagnUMOHHBIN KOHTEKCT» obo3HavaeT
NPYMEeHeHVe TPaaULMOHHBIX 3HaHWUI UM TPaOULIMOHHBIX BbIPaXKEHWUI KyNbTypbl B UX
coBCTBEHHbIX pamKax, onpeaeneHHbIX UX XyA0XKeCTBEHHbIM coaepXKaHnem Ha OCHOBe
HenpepbIBHOrO UCMOMb30BaHNA 0BLMHONW. [pMMEPOM 3TOro MOXET CMYXWUTb UCMOMNb30BaHWe
pUTyanbHOro TaHua B ero TPaaMLMOHHOM KOHTEKCTE, T.€. UCMONTHEHUE YKa3aHHOro TaHua
dhakTnyeckn B pamkax putyana'’s?,

Kak ykasaHoO B JOKYMEHTE «QrieMeHTbl CUCTEMbI Sui generis No OXpaHe TPaAULMOHHbIX 3HAHUNY
(WIPO/GRTKF/IC/4/8), TpagUUNOHHBbIE 3HAHUA ABMAITCA «TPAAULMOHHBIMM» MO TOW NPUYMHE,
4YTO B cnocobax MX CO3AaHMs OTPaKEHbI TpaaMumMmn obLWmH. No3ToOMy TEPMUH «TPaAULMOHHbIE»
He 065A3aTenbHO CBA3aH C XapakTepoM 3HaHWUIN, OH CBA3aH CO CnocoboM, NOCPeACTBOM
KOTOPOro 3T 3HaHMS CO3[al0TCH, COXPAHSATCA U pacnpocTpaHsaoTcs %,

Tpap,VILIVIOHHbIe BblpaXeHuns KynbTypbl

TepMUHbI «TPpaaULMOHHbBIE BbIPAXXEHUS KYNbTYPbI» U «BblpaXXeHUs (PONbKIIopay UCNonb3yTcs
BOWC B oTHOLLEHMN MaTepUuarbHbIX U HemMaTepuarnbHbIX OPM, B KOTOPLIX BblpaxatoTcs,
nepefatTcs UM BONMOLLATCS TPaAULMOHHbIE 3HaHUS U KynbTypa. [pumepbl 3aTux hopm
ABMSAOTCA TPAAMLUMOHHAsA My3blka, UCNOMHEHUS, MOBECTBOBAHWUSI, HAUMEHOBAHMWS Y CUMBOJIbI,
N306paXKeHUsI N apXUTEKTYPHbIE (POPMbl. TEPMUHbI «TPAAULMNOHHBLIE BblpaXXeHUs KynbTypbi» U
«BblpaxeHusi PornbKnopa» SBMNSTCS B3anMO3aMeHsieMbIMU CUHOHMMaMK U MOTYT
MMEHOBAaTbCS MPOCTO KaK «TPaaULMOHHbIE BbIPaXXEHUS KyNbTypbl», 4acTo B popme
cokpaleHus «TBK». Mcrnonb3oBaHue aTUX TEPMUHOB He npecrneayeT Lenu co3gaTthb
BreYatneHue, 4YTo cpeam rocygapctse — vneHos BOMC cyuiecTByeT cornacue no nosogy
onpaBAaHHOCTM UMK Lienecoobpa3HOCTM UCNOMb30BaHNSA 3TUX UMN UHLIX TEPMUHOB, He
3aTparvBaeT U He orpaHUYMBaET UCMONb30BaHMSA APYrMX TEPMUHOB B paMKax HaLMOHaNbHOro
WNW permoHarbHOro 3akoHoaaTenbcTea.

149 TunoBble NOMNOXeHUA ANs HaLMOHanNbHbIX 3aKOHOAATENLCTB 06 OXpaHe BblpaXeHui gorbKropa oT
He3aKOHHOrO UCMOMb30BaHNA U APYrnX HaHOCALWMX yuepb aencteuin, 1982 r., pasgen 2(iv).

150 HumHbo Mupec ae Kapsanbo, «/3 XvKMHbI LuaMaHa B NaTeHTHoe BEAOMCTBO: Aopora B cTaguu

cTpouTenbcTBa», Bonpockl 6uopasHoobpasus 1 npaea, cTp. 244.

CBOAHbIV aHanu3 NpaBOBOW OXpaHbl TPAAULMOHHBIX BblpaxeHuin kynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 53.

TvnoBble NONOXEHNSA AN HauMoHanbHbIX 3aKoHOAAaTeNbCTB 06 OxpaHe BbipaXKeHu honbKopa ot

HE3aKOHHOMO MCMOMb30BaHNs U APYIMX HAaHOCALLMX ywepb aencteun, 1982 r., yactb I, nyHKT 42.

153 QnemeHTbI cMcTeMbI SUi generis No oxpaHe TpaauLMoHHbIx 3HaHui (WIPO/GRTKF/IC/4/8), nyHkT 27.
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TpaAVILIVIOHHbIe KynbTypbl

CornacHo onpegerneHuio lopuanyeckoro crosaps bnaka, aTo Tpaguumm, KOTopble OTHOCATCS K
06blyasimM NPOLLOro ¥ MeToA4am MCMOoNb30BaHMSA B MPOLLIIOM, OKa3biBaloLWMM BIIUSIHWE Ha
[eATenbHOCTb M NPaKTUKY B HACToALLEM. 3aKkoHOAATeNbCTBO B Chepe UHTENNeKTyansHomn
CcOBCTBEHHOCTU NPOBOAUT pasrpaHNYeHne Mexay TPaanLMOHHOM KynbTypor (KoTopasi MOXeT
onpenensaTbCa Kak TpaaMLUMOHHAas KynbTypa Unn ¢onbKnop B Y3KOM CMbICe Crosa) 1
COBPEMEHHbIMW, BHOBb BO3HVKaIOLLUMMN BbIPXKEHUAMW KyNbTypbl, CO34aBaEMbIMU HblHE
XXUBYLLIMMUW NMOKOMNEHUAMM B paMKkax obLLecTBa, OCHOBAHHLIMI Ha paHee CyLLLeCTBOBaBLLNX
TPaaULMOHHON KynbType U ponbKope U KOPEHSALMMUCS B HUX %4,

TpaAVILIVIOHHbIe npupoaooxpaHHbIe 3HaHVIi|/Tpa,C|VILIMOHHbIe JKosnorn4yeckKkume 3HaHunsA

NHCTUTYT KynbTypbl AeHe onpeaenseT «TPaauLmMoHHbIe 3Konormdeckmne 3HaHuns» (TO3) kak
«COBOKYMHOCTb 3HaHW 1 BepOBaHUN, NepegaBaemMbiX NOCPEACTBOM YCTHOM Tpaauuum n
nepBuYHbIX HabnoaeHNA. OHW BKMNOYAIOT CUCTEMY Krnaccudukauum, KOMMIeKe aMNMpUYecKnX
HabngeHnn 3a MECTHOWN OKpYXXatoLen cpegon n cuctemy camoynpaBrieHns, KoTopas
perynupyeT nonb3oBaHne pecypcamu. JKOMOrnyeckue acrnekTbl TECHO CBA3aHbI C
coumanbHbIMU 1 AyXOBHLIMU acnektaMmy cuctembl 3HaHun. KonnyecTtso u kavecTBo TO3 He
OJMHAKOBO Y pasHblX YNIeHOB OOLUUHBI M 3aBUCAT OT UX Nona, Bo3pacTa, CoLnanbHOro
MONOXEHWS, YMCTBEHHbIX CNOCOBHOCTEN 1 Npodeccun (OXOTHUK, AYXOBHbIN Nuaep, Lenuterns u
T.4.). TO3, KoTOpblE YXOAAT CBOMMWN KOPHAMW B Aanekoe npoLunoe, HOCAT KyMYNSTUBHBIN U
OVNHAMWYHbLIA XapakTep, ONUMpatTCsa Ha ONbIT NPEeALECTBYOLWUX NOKONEHUN 1 adanTUPYTCS K
NPOUCXoAALLMM B HACcTOsILLLEEe BPEMS TEXHONOMMYECKUM U COLMarbHO-9KOHOMUYECKUM
N3MeHeHUsIM» 9%,

TpaguumnoHHbIE SKOMNOrMYeCcKkne 3HaHUA Takke ONpeaenstoTCs Kak «HaKoNIeHHas COBOKYMHOCTb
nepegaroLnXca U3 NOKONEHNS B NMOKOSIEHNE Yepes3 NOCPEeACTBO KyNbTypbl 3HAHWIA U BEPOBaHUIA
OTHOCUTENBbHO CBA3M XMBbIX CYLLECTB (BKMOYasa Noaen) opyr ¢ ApYroM 1 C OKpY>KatoLen nux
cpepon. Kpome Ttoro, TO3 sABNAOTCS CBOMCTBOM OOLLECTB C UICTOPUYECKON NPEEMCTBEHHOCTbIO
NPaKTUKM NCNOSTb30BaHNSI PECYPCOB; B LIENIOM, 3TO HEMPOMBbILLMIEHHbIE U MEHEE pa3BUTbIE B
TEXHUYECKOM OTHOLLEHMM 06BLecTBa, MHOTME N3 KOTOPbIX ABNAOTCHA KOPEHHBIMU UMK
nnemMeHHbIMU» 1%

TpaAUUMOHHbIE 3HaHUSA

Mpu3HaHHOro Ha MexayHapo4HOM YPOBHE onpeaeneHns TpaguunoHHbIx 3HaHun (T3) B
HacToslLLee BpeMS He CyLLeCcTBYeT.

TepMUH «TpaauUMOHHBbIE 3HAHWSI», UCMONb3YEMbIV ANs LLMPOKOro OnmncaHus 3Toro npegmeTa,
00ObI4HO BKMOYAET MHTENNEKTYanbHOE N HemaTepuanbHOe KynbTypHOE Hacneamne, NPakTuky n
CUCTEMbI 3HaHUI TPaAMLMOHHbBIX OOLUH, B TOM YMCIE KOPEHHbIX U MECTHbIX OBLLMH
(TPaAMUMOHHBIE 3HaHUS B 06LeM cMbicrie). HbIMKM crnoBamMu, TpaaMUMOHHbIE 3HAHUS B
LLUMPOKOM CMbICINE OXBaTbLIBAIOT COAEPXKaHME 3HAHWUI KaK TaKOBbIX, @ Takke TPaAULMOHHbIX
BbIPAXXEHWUI KyNbTypbl, B TOM YACINE OTNNYMTENbHbIE MPU3HAKN U CUMBOJbI, CBSI3aHHbIE C
TPaANLMOHHBIMU 3HAHUSMM.

154 CBopfHbIii aHanM3 NpaBoBOM OXpaHbl TPAAULIMOHHBIX BelpaxeHui kynbTypsl, WIPO/GRTKF/IC/5/3, nyHKT 54.
155 Cm. Takke: Mapk I'. CTUBEHCOH, «MCnonb3oBaHne UCKOHHBIX 3HAHUIA B OLIEHKE BIIMSIHWSI HA OKPYXKatoLLyIo
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.

®ukpeT Bepkell, « TpagMLMOHHbIE SKONOrMYECKne 3HaHUs B NepcnekTuee. TpaauLMOHHbIE 3KOMOornyeckme
3HaHWA: KOHUenumn n cnyydany. MexayHapogHas nporpamma B 06racTi TpagnLMOHHBIX 3KONOMMYECKMNX
3HaHWUM 1 MexayHapoaHbIN LIeHTP No uccreaoBaHnam B obnactv passutus, OTtaea.
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TepMUH «TPaAMLMOHHbIE 3HAHWA», UCMOMb3YeMbI B OBCYXXOEHUAX HA MEXAyHapOAHOM YPOBHE
B Y3KOM CMbICI€, OTHOCUTCA K 3HAHUSAM TaK TakoBbIM, OCOGEHHO K 3HAHMSAM, CO34aHHbIM B
pesynbTaTe WHTeNnNeKTyarnsHon 4eaTenbHOCTU B TpaauLMOHHOM KOHTEKCTE, BKIoYas Hoy-xay,
NPaKTUKY, HaBbIKU U MHHOBALMKU. TpaguLIMOHHbIE 3HAHUS MOTYT GbiTb OGHaPYXEHbI BO
MHOXeCTBe pa3HOo6pa3sHbIX KOHTEKCTOB, BKMOYasa CenbCKOXO3ANCTBEHHbIE 3HAHWSA, HayYHble
3HaHWSA, TEXHNYECKMNE 3HAHUS, SKOMOrMYecKne 3HaHus, MEAULIMHCKUE 3HaHUSA, B TOM Ynucne
3HAHUA O COOTBETCTBYIOLLMX NEKAPCTBEHHbIX CPEACTBaX M MeaVKaMeHTaXx, 3HaHUs, CBA3aHHbIe
c 6uopasHoobpasvem, n T.4.» %7

LUudcdpoBasa 6ubnmorteka TpaguLUMOHHbLIX 3HaAHUN

LUndposas Gubnuoteka TpaguumoHHbix 3HaHumn (LIBT3) sisnseTtcs HoBon uHuumaTtmeon Mugum,
Lernbio KOTOPOW COCTOUT B NPOTUBOAENCTBUN HE3AKOHHOMY NMPUCBOEHMIO TPAANLIMOHHBIX
MEANLMNHCKUX 3HaHUI cTpaHbl. B co3gaHumn LIBT3 no MHOWACKMM cucTemMamM MeauLmMHbI
npuHMMana yv4actne MexgucumnimHapHas rpynna B cocTaBe 3KCnepToB MO TPaauLMOHHON
MeauunHe (aopBeda, yHaHu, cugaxa v nora), naTeHTHbIe aKenepThl, akenepThl no UT, yyeHble
N TexHunyeckne cneumanuctbl. lNMpoekt LIBT3 npeaycmatpuBaeT 4OKYMEHTUPOBAHUE
TPaAAMLMOHHBIX 3HAHUIN, OTHOCALLMXCA K 0OLLEeCTBEHHOMY AOCTOSIHUIO U CYLLECTBYHOLLNX B
dopmMe nuTepaTypbl NoO atopBeae, yHaHu, cugaxe u mnore, B umcdposomM copmarte Ha NsaTu
MeXOYHapOoaHbIX A3blKaxX, KOTOPbIMU ABNAKTCA aHITIMACKUIA, HEMELKNIA, (PpaHLly3CKUH,
ANOHCKMI 1 ncnaHcknn. B LUBT3 copepxuntca nHdopmMaumsi 0 TpaanLNOHHbBIX 3HAHUSX,
CYLLECTBYIOLLMX B CTpaHe, Ha A3blkax 1 B oopMaTe, NOHATHbIX A5 NaTEHTHbIX 9KCNepToB
MEXOYHapoAHbIX NaTeHTHbIX BegomcTs (MINB), 4to HeobxoamMmo Ansa npegoTepalleHns
BblJa4n He3aKOHHbIX naTteHToB '8,

LIBT3 npecneayet ABOsKYO Lefnb. Bo-nepsbix, oHa cnocobcTByeT NpeoTBpaLLEHMIO Bblgaun
NaTEHTOB Ha NPOAYKTbI, KOTOPbIE CO34aHbl C UCMONb30BaHWEM TPAAMLMOHHbBIX 3HAHWUIA, HO Y
KOTOPbIX N306peTaTenbCKM YPOBEHb ABMASIETCA HU3KUM MM BoobLe oTcyTcTByeT. Bo-BTOpbIX,
OHa CMNYXWUT HEKUM KMOCTUKOMY» MEXAY COBPEMEHHOW HAYKOM U TPaAULMOHHBIMU 3HAHUAMN, 1
Gnarogaps aTOMy MOXET UCMONb30BaTbCA ANA CTUMYNNMPOBaHMSA yrinybneHHbIX nccneaoBaHui,
HanpaBneHHbIX Ha CO34aHNe HOBbIX NIEKAPCTBEHHbLIX CPEACTB HA OCHOBE MH(bopMaLumm o
TpagaMLUMOHHbIX 3HaHuAX. LIBT3 npegHasHayeHa cnyxuTb « MOCTUKOM» Ha rnobanbHOM YpOBHE
MeXay APEBHUMU CrioKamu (ABYCTULLNSAMMWN) HA CAHCKPUTE M NATEHTHbIM 3KCNEPTOM, MOCKOSIbKY
6a3a gaHHbIX OygeT NnpeaocTaBnsATb MHAOPMaLUI0 O COBPEMEHHbIX, @ TakKe MECTHbIX
Ha3BaHUSAX Ha A3blke U B hopMaTe, NOHATHBLIX A4S NaTEHTHbIX 3kcnepToB. [NpegnonaraeTcs,
YTO 3TO AAeT BO3MOXHOCTb CBECTU K MMHUMYMY HEXBaTKy 3HaHU 06 N3BECTHOM YpPOBHE
TexHukn. Takasi 6a3a gaHHbIX OyaeT cogepkaTb JOCTAaTOYHO AeTann3npoBaHHbIe
onpeaeneHns, NPUHUMNbI U KOHLENLUMN NS TOro, YToObl CBECTU K MUHUMYMY BEPOSITHOCTb
NaTeHTOBaHUA B KAYECTBE «M306pETEeHNN» He3HAUUTENbHbIX/HECYLLIECTBEHHBIX M3MEeHeHNIn %P,

Knaccudmkauma pecypcoB TpaguLMOHHbIX 3HAHUI

Knaccudmkaums pecypcoB TpaguumnoHHbix 3HaHui (KPT3) sBnseTcs HoBaToOpCcKon
CTPYKTYPUPOBAHHOW KnaccnmKaLMOHHOM CUCTEMOM, KOTOpas npegHasHavyeHa ans CUCTEMHOIO
ynopsaoveHuns, pacnpocTpaHeHnsa 1 noncka n Kotopas BKNOYaeT OKoOMo 5 Thic. noarpynn
TPaANLUNOHHBIX 3HAHUIW B OTNUYME OT OAHON rpynnbl B MexayHapoaHOW naTeHTHON

157 Cm. OTyeT BOUC 0 MUCCHSIX MO YCTaHOBMEHMIO (DAKTOB, KacatoLMXCsl UHTENNeKTyansHoM co6CTBEHHOCTH 1
TpagaMUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasgHUA HOCUTENen TpaguLUOHHBIX 3HaHWUI
B 06nacTu UHTENNEKTYarnbHON COGCTBEHHOCTUY, CTP. 25, 4OCTYNHELIN Ha:
https://www.wipo.int/publications/en/details.jsp?id=283&plang=EN.

158 C Gonee noapo6Hoit MHGOPMaLIMEN MOXHO 03HAaKOMUTLCS MO adpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.

159 Ponb peecTpos 1 6a3 AaHHbIX B OXpaHe TPaaULMOHHbIX 3HAHWIA: cpaBHUTENbHBIN aHanud. Otuet UNU-IAS,
aHBapb 2004 r., cTp. 18.
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knaccudmkauum (MMK)'%°, KPT3 6bina paspaboTaHa aAna MHAWNCKUX CUCTEM MEeAULIMHBI
(aropBena, yHaHu, cungaxa u nora). KPT3 nonydnna mexgyHapogHoe npusHaHue, U oHa
npuBsasaHa Kk MINK. Mo Bceln BeposTHOCTK, OHa ByaeT cnocobCTBOBATh NOBLILLEHUIO YPOBHS
MHOPMMPOBAHHOCTM O CUCTEMAX TPASULMOHHLIX 3HaHMI Bnarogaps UCnonib30BaHMIo
COBPEMEHHOWN CUCTEMbI pacnpocTpaHeHnsl, a UMEHHO MHGOPMALIMOHHbBIX TEXHOSOMMIA, N B
yacTHocTn NHTepHeTa n Beb-TexHonornn. peanonaraeTcs, YTO CTPYKTypa U CTENEHDb
aetanusaumm KPT3 BbI30BYT MHTEPEC Y TeX CTPaH, KOTOpbIE MpunaratT yeunus K
NpeaoTBpPALLEHWNIO Bblga4n HE3aKOHHbIX MAaTEHTOB HA HEOPUTMHalbHbIE OTKPbITUS, CBA3aHHbIE C
cucTeMamMm TpaaULMOHHBIX 3HaHWI 11,

TpaAVILIVIOHHaFI MegunuuHa

BO3 onpenensieT 3TOT TEPMUH KaK «COBOKYMHOCTb 3HAHWUIA, HABLIKOB M NPaKTUYECKUX NPUEMOB,
OCHOBaHHbIX Ha TEOPUAX, BEPOBAHUAX U OMNbITe, ABMNAIOLLMXCA HEOTLEMITEMOWN YacTbio
pasnUYHbIX KyNbTyp, 6yab TO NOAAAILMXCA OOBACHEHMIO UMW HET, UCMOMb3YeMbIX AN
noAaepXaHusi 340POBbs, a Takke AN NPOMUNAKTUKA, AUArHOCTMKKN, 0BneryeHns unm neveHus
manyeckmx 1 ncuxmyecknx 3abonesanuiny %2, BO3 Takke onpeaenseT « TpaauLUOHHYHO
MeOULIMHY» KaK «BKIHOYaKLLYI0 pasnnyHble NpakTuyeckne MeToabl, noaxoabl, 3HaHUs u
BEpOBaHMs B 06NacTy BpayeBaHusl, BKIHOYasA pacTUTeslbHbIE, XUBOTHbIE U/UINM OCHOBaHHbIE Ha
MUHepanax rekapcTBeHHble CPpeaCcTBa, AYXOBHYIO Tepanuio, MaHyarbHble NpueMbl 1
ynpaxKHeHus1, MpUMeHsieMble pa3fernbHO UMK B coYeTaHun AN NoaaepKaHna 3gopoBbs, a
TaKke ANs NeYyeHus, AMarHoCTUKM U NPodUNaKkTUKy 3abonesaHminy 12,

MpousBeneHns U MIHHOBaLUUK, OCHOBaHHbIe Ha TPaaULUAX

Tpagnumn npefcTaBnsaoT cobon KynbTypHYHO NPaKTUKY U MOEW, KOTOPbIE PacLeHMBAOTCS Kak
OTHOCSILLMECS K MPOLLIIOMY M KOTOPbIM OTBEAEH ONpeaeNneHHbIn cTaTyc. TepMuH
«NPOM3BEAEHUsI U MHHOBaLMW, OCHOBaHHbIE HA TPAAMLMSX» 03Ha4YaeT MHHOBaLUK U
npon3BeneHnsl, OCHOBaHHbIE HA TPAAMLMOHHBIX 3HAHUSIX KaK TakoBbIX, HO Pa3BUTbIE U
MOJEPHU3NPOBaHHbIE BHE TPAAMLIMOHHOIO KOHTEKCTa %4, TpaauuMOoHHbIE 3HAHUS KaK TakoBble
03HaYaloT «CUCTEMbI 3HAHMI, MPOM3BEAEHUS U MHHOBALMW, KOTOPbIE, Kak NpaBuIio,
nepenarTcs U3 NOKONEHUs B NMOKONEHUE; KaK NPaBUIo, CYATAKOTCS OTHOCSLLMMUCS K KAaKOMY-
NGO KOHKPETHOMY HapoAy MIN HacensiemMon UM TEPPUTOPUM; Kak NpaBuo, paspabaTbiBatoTcs
6eccucTeMHO 1 MOCTOSIHHO Pa3BMBaIOTCS B OTBET HA U3MEHEHMWE BHELLHMX YCroBuiiy 165,
NHHOBaUWUW, OCHOBaHHbIE HA TPAAMLMSX, OTHOCATCS K TEM Crly4qasiM, Korga Tpaguums
BbICTYNaeT B Ka4eCTBe NCTOYHMKA MHHOBALWUIA, OCYLLECTBISIEMbIX YleHaMV COOTBETCTBYHOLLEN
KyNbTYpPHOI OBLLMHBI NN CTOPOHHUMM NULLAMU; B 3TUX CIy4asix MHHOBaLMK MOTYT Takke
BbISIBNATb APYrMe BUAbl MCNONb30BaHNUSA TpaauLMn, KOTopble MOTryT OblTb NpoaHann3MpoBaHbl B
KOHTEKCTe UHTeNnekTyanbHoi cobeTBeHHoCTH 6. Bonee nogpo6HO TpaaMUMOHHbIE 3HAHMS
«KaK TakoBble» 1 MPOM3BEeAEHUS U MHHOBALMWN, OCHOBAHHbIE HA TPaAMLMOHHBLIX 3HAHMSIX,
paccMmaTpuBaloTCs B JOKYMEHTe, o3arnaBneHHoM « CNMCOoK U KpaTKoe TEXHUYECKOEe MOsICHEHNe
PasnnYHbIX POpPM, B KOTOPbIX MOXHO HAWTU TPAAMLMOHHBLIE 3HAHUSI»
(WIPO/GRTKF/IC/17/INF/9)67,

160 Tam xe.

161 C 6onee nogpo6Hoi MHdopmaLmeint MOXHO 03HAaKOMUTLCS Mo agpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

162 OBwme pykosogsLime npuHUmMnbl BO3, kacalolmecs METOAVKM NPOBEAEHUS UCCIIeO0BaHNIA 1 OLIEHKM
TpaguumoHHon meanumHel (WHO/EDM/TRM/2000.1), cTp. 1.

163 Crpaterns BO3 B 06nacTu TpaguumMoHHoi meauuuHel Ha 2002-2005 rr., cTp. 7.

164 Cm. ctatbu 10-13 MOMPPMCX.

65 Cm. nokymeHT BOMC WIPO/GRTKF/IC/3/9.

166 CBOAHbIN aHanu3 NpaBoBOM OXPaHbl TPAAMLIMOHHbLIX BbipaxkeHui KynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 57.

167 MpoekT 1 aHanua». MPoeKT 1 aHanua».
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KonBeHuus OHECKO o Mepax, HanpaBneHHbIX Ha 3anpeLieHne u npegynpexaeHue
He3aKOHHOro BBO3a, BbIBO3a U NepeAa4m npaBa COGCTBEHHOCTU Ha KyNbTypHble
LIeHHOCTH

Opranunzauma O6beanHeHHbIX Haumii no Bonpocam o6pa3oBaHus, Haykn U KynbTypbl
(KOHECKO) npuHsana KoHBeHUMo Ansa oxpaHbl KyNbTYPHbIX LLEHHOCTEN, HAXOASLMUXCSA Ha
TeppuUTOpUM rocygapcTea, OT ONACHOCTEN KPaXM, TalHbIX PACKONOK U HE3aKOHHOro BbIBO3a.
KoHBeHUMsa BcTynuna B cuny B 1972 .

KoHBeHUus 0653bIBaET CBOUX rocyaapcTB-y4aCcTHMKOB OCYLLECTBIIATbL Mepbl N0 TpEM OCHOBHbIM
HanpaBlieHUAM:

1. MNpeBeHTNBHbIE MepbI: CO30aHME PEECTPOB LIEHHOCTEN, YYpexaeHne CBMOETENbCTB Ha
BbIBO3, OCYLLIECTBIIEHME KOHTPOMS 32 TOProBren, BBeAeHWE YronoBHbIX U
agMUHUCTPATUBHbBIX CaHKUMIA, NpoBeaAeHNe o6pa3oBaTeNnbHbIX KaMnaHuii 1 T.4.

2. lNMonoxeHusa o BO3BpaLeHNn: B COOTBETCTBUM C NyHKTOM (b) (ii) ctaTbm 7 KoHBEHL MK
rocygapcTtBa-y4acTHUKN 0653ytoTcs no TpeboBaHmio rocygapcTea-yrneHa
«MPONCXOXOEHUAY» NpeanpUHUMaTL COOTBETCTBYHOLLME LIarn Ansi OOHapy>XeHus n
BO3BpaLLeHus nobon NogobHOM KynbTYPHOM LLEHHOCTU, BBE3EHHOWM Nocre BCTYNeHus
HacTosiwen KoHBeHUMM B cnny B 060MX 3aMHTEPECOBAHHLIX rOCyaapcTBax, Npu yCrnoBuu,
OQHaKo, YTO rocyaapcTeo, obpallaroleecs ¢ Npocb0Oomn, BeinfiauynBaeT CrpaBeaIMByHO
KoMneHcaumo 4oOpOCOBECTHOMY MOKyNaTeNo Unn nuuy, KOTopoe umeet
OencTBMTeNbHOE NPaBo Ha 3Ty LeHHOCTb. B ctathe 13 KoHBeHLMM Takke coaepKaTcs
NOJTIOXKEHWS], KacaloLmMeca BO3BPaLLEHUS LEHHOCTEN U COTPYOQHMYECTBA, KOTOPbIE HOCAT
Bonee KOCBEHHbIN XxapakTep 1 00ycrnoBneHbl BHyTPEHHMM 3aKOHOAATENbCTBOM.

3. Cucrtema mexgyHapogHOro COTpyaAHMYeCTBa: naes yKpenneHms coTpyaHu4ecTaa
cpeav rocygapcTB-y4acTHUKOB Y MEXAY HUMK NPoHU3bIBaeT cobon Bco KoHseHumto. B
cny4asx, koraa KynbTypHOe Hacneave noaBepraeTcsi OnacHOCTU pasrpabnenus, cratba 9
npeaycMmaTtpuBaeT BO3MOXHOCTb OCYLLECTBEeHNS 6ornee KOHKPETHbIX Mep, B YaCTHOCTMH,
KOHTPOSIS 3@ BBO3OM U BbIBO3OM.

KonBeHuma KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasnsa ¢oopM KynbTYpPHOro
CaMOBbIpaXeHus

OpraHusaums O6beguHeHHbIX Hauun no Bonpocam o6pa3oBaHust, Hayku U KynbTypbl
(KOHECKO) npuHsana Konseruyuto OHECKO 06 oxpaHe u noowpeHuu pa3Hoobpasusi ¢hopm
KyJSIbmypHO20 caMoBbIpaxeHus, koTopasi Bctynuna B cuny 18 mapta 2007 r. OHa BcTynvna B
cuny 18 mapta 2007 r.

Llenn KoHBeHUun nanoxeHbl B ctatbe 1: (a) oxpaHa v noowipeHne pasHoobpasusa oopm
KynbTYpHOro camoBblpaxeHus; (b) cosgaHue ycrnoBui ansa pacueeTta u cBOGOAHOro
B3aMMOLENCTBUSA PasfnMyHbIX KyfbTyp Ha B3aUMOBbLIFrOQHOW OCHOBE; (C) noolipeHue auanora
MeXxay KynbTypamu B Liensx obecneyeHns 6onee Wmpoknx n cbanaHCcMpoBaHHbIX KyNbTYPHbIX
o6MeHOB BO BCEM MUpE B MHTEpEeCaxX B3aMMOYBaXXeHUS KyNbTyp U KynbTypbl MUPa;

(d) noowpeHne MexKynbTypHOro B3auMOAENCTBUS B LeNsax pasBuTUSA B3anMONpPOHUKHOBEHNUS
KynbTyp B AyXe HaBegeHNs MOCTOB MeXay Hapodamu; (e) NooLupeHne yBaXkeHus K
pa3Hoo6pa3unto hopM KynbTypPHOrO CaMOBbIPaXXEHMS U NOBbILLIEHNE OCO3HAHUSA LLIEHHOCTM 3TOro
pasHoobpa3ns Ha MECTHOM, HaLMOHaNbHOM 1 MexXagyHapogHoMm ypoBHsix; (f) nogTeepxaeHue
BaXXHOCTM B3aMMOCBSA3N MeXAY KyrnbTypon 1 pasButueM ans Bcex cTpaH, B 0COBEHHOCTH
pas3BMBalOLLMXCA, U NogAepKKa AEUCTBMI, NPeAnpUHUMaEMbIX Ha HaLMOHANbHOM 1
MeXAyHapo4HOM YPOBHSIX C Lenbio 0becneynTb Nnpu3HaHne nogvHHON LEHHOCTU 3TOM
B3anMMocCBsA3n; (g) npusHaHMe ocoboro xapakrepa KyrbTypHON AeATENbHOCTU U KYNbTYPHbIX
TOBaApOB U YCyr Kak Hocutenen camobbITHOCTU, LeHHOCTen 1 cmbicna; (h) nogTeepxaeHve
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CyBEPEHHOro npasa rocyaapcTB Ha NoAAepPXKKY, MPUHATME U OCYLLEeCTBIEHNE NONUTUKM U Mep,
KOTOpble OHM CYMTAIOT Ha4nexalumMmn 4ns oxpaHbl U NooLwpeHnsa pazHoobpasmsa opm
KyNbTYPHOro CaMOBbIpaXXeHUs Ha cBoen Tepputopun; [1] (i) yKpenneHue mexagyHapogHoro
COTpyQHMYECTBa U CONMOAPHOCTM B AyXe NapTHepPCTBa, B YaCTHOCTU A5l pacLUMpPEHms
BO3MOXHOCTEW pa3BMBatOLLNXCH CTpPaH B 0bnactu oxpaHbl 1 NOOLpPeHns MHOroobpasus oopm
KyNbTYPHOIrO CaMOBbIPaXXEHUS.

KonBeHuusa FOHECKO 06 oxpaHe HemaTepuanbHOro KysfibTYPHOro Hacnegus

KoHBeHUus 6bina npuHata OpranHusaumen O6beanHeHHbIX Haumin no Bonpocam o6pasoBaHums,
Hayku 1 kynbTypbl ((OHECKO) B 2003 r. n Bctynuna B cuny 20 anpens 2006 r. Lenu
KoHBEHLMN COCTOAT B OXpaHe HeMaTepmarnbHOro KynbTypHOro Hacneaus, obecneyeHun
yBaXkeHUs HemaTepuanbHOro KynbTypHOro Hacneams obLwmH, rpynn v OTAENbHbIX N1y,
NOBbILLEHNE OCBEAOMIIEHHOCTU OBLLECTBEHHOCTM O BaXXKHOW PO HEMaTEpPUanbHOro
KynbTypHOro Hacneams n obecneyeHve ee B3aMMHOroO Npu3HaHus, a Takke B NpeaoCcTaBneHum
NMOMOLLW 1 COTPYAHMUYECTBE HA MEXOYHAPO4HOM YPOBHE.

HepoGpocoBecTHas KOHKYpeHUUA

B topuanyeckom crioBape Bnaka TepMnH «He0OpOCOBECTHAsI KOHKYPEHUMSI» onpeaenseTcs
Kak «6ecyecTHoe U MOLLEHHMYECKOe COMePHUYECTBO B 06nacTy TOProBM U KOMMEPLN,
0CcoB€eHHO NpaKTUKa NPOABWKEHMS HA PbIHOK CBOMX COBCTBEHHBLIX TOBapOB U NPOAYKTOB B
yliep6 npoaykTaM 1 ToBapam Kakon-nmbo Apyrov CTOPOHbI MOCPEACTBOM UMUTALIMMN UMK
KOHTpacdakuun Ha3BaHus, bpeHaa, pasmepa, POPMbl UNN APYTUX OTNNYUTENBbHBLIX MPU3HAKOB
N3Lenust Unu ero ynakoBkuy.

CornacHo nyHkTy 2 ctaTtbh 10bis lNapuxxckol KOH8EHUUU 10 OXpaHe MPOMbIUWIEHHOU
cobcmeeHHocmu (1883 r.) «[a]kTom HegOOPOCOBECTHOWM KOHKYPEHLIMN CHNTAETCS BCAKAN aKT
KOHKypPEeHLMW, NpOTUBOPEYaLLMn YeCTHbIM 0BbI4asM B MPOMbILLSIEHHbIX U TOProBbIX Aenaxy».
Hanee B nyHkTe 3 ctatbn 10bis roBopuTce, UTO «[B] YacTHOCTU, Nnognexar 3anpeTy: (i) Bce
OEeNCTBUs, CNOCOBHbIE KakMM Bbl TO HW BbINO CNOCcO60M Bbi3BaTb CMELLEHNE B OTHOLLEHUN
npeanpuaTus, NPOAYKTOB MM NPOMBbILLIIEHHOW UMM TOProBOW AEATENbHOCTU KOHKYpeHTa; (ii)
NOXHbIE YTBEPXKAEHMS NPU OCYLLECTBNEHMN KOMMEPYECKON AeATENBbHOCTN, CNOCOOHbIE
ONCKpeanTMpoBaTh NPeAnpuUATUE, NPOAYKTbI UM NPOMBbILLNIEHHYIO U TOProBYHO
0eATenbHOCTb KOHKYPeHTa; (iii) ykazaHusa nnmn yTBepXxaeHus, UCnonb3oBaHne KOTOpbIX Npu
OCYLLLECTBIIEHUN KOMMEPYECKOWN AEATENbHOCTN MOXET BBECTU OOLLECTBEHHOCTbL B
3abnyxgeHne OTHOCUTENBHO XapakTepa, cnocoba N3roToBNeHNsi, CBOMCTB, NPUrOAHOCTH K
NPUMEHEHUIO U KONMYecTBa TOBapPOBY.

Oeknapauus Opranusaummn O6beanHeHHbIX Haumin o npaBax KOpeHHbIX HapoAoB

B 2007 r. l'eHepanbHasa Accambnest OpraHmsaumm O6beamMHeHHbIX Haumi npunsna
Heknapayuro OpeaHuszauuu Ob6beduHeHHbIX Hayul o ripasax KopeHHbIX Hapodos.
[eknapaumsa npusHaeT, YTO KOPEeHHbIe Hapoadbl MMEIOT paBHbIE NpaBa YerioBeKa Ha 3aluTy OT
KyNbTYPHON OUCKPUMUHALMW, 1 HanpaBrieHa Ha MNOOLLPEHME B3aMMHOIO YBaXEHUS 1
rapMOHMYHbIX OTHOLLEHUI MEXAY KOPEeHHbIMW Hapod4amn 1 rocygapcTBamu.

B oTHOLWEHUN TPaaULNOHHBIX 3HAHUN, TPAOULMOHHBIX BblPaXXEHUIN KyNbTYpbl U reHeTUYECKUX
pecypcoB B nyHkTe 1 ctatbu 31 npegycmatpmBaeTca crieayiollee: «KKOpeHHble Hapoabl UMeIoT
NpaBo Ha CoXpaHeHue, KOHTPOIb, OXPaHy 1 pa3BuUTUE CBOErO KyIbTYPHOro Hacneaus,
TPaAVLMOHHBIX 3HAHUIN N TPaAULMOHHBIX (POPM KyFbTYPHOrO BbIP@XEHUS, a Takke NposiBNeHnmn
NX HAYYHbIX 3HAHUI, TEXHOMNOMMIN N KyNbTypbl, BKOYas MOACKUE U reHeTUYeCcKne pecypchl,
CEeMeHa, NekapcTBa, 3HaHUA CBONCTB dhayHbl U dhfiopbl, TpagmLMmM YCTHOrO TBOPYECTBA,
nuTepaTypHble NPON3BEAEHNS, PUCYHKWN, CMIOPT U TPALULMOHHBIE UrPbl U N306pasuTenibHoe K
MCNONHUTENbCKOE NCKYCcCTBO. OHM MMEIOT TakKe NpaBO HA COXPaHEHWE, KOHTPOSb, 3aluTy U
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pasBuUTUE CBOEW MHTENNEeKTyarnbHONn COBCTBEHHOCTM Ha TaKkoe KyrnbTypHOe Hacneaue,
TpagaVLMOHHbIE 3HAHWS U TPaAULMOHHBbIE (DOPMbI BblpaXKeHUs KynbTypbl». [anee B nyHKTe 2
ctatbu 31 roBopuTCS, YTO “COBMECTHO C KOPEHHbLIMU Hapo4amMu rocygapcTea NpUHUMaroT
OENCTBEHHbIE MEpPhLI B LESNAX NPM3HaHMA U 3alnTbl OCYLLECTBIEHUS 3TUX NpaB». B oTHowweHun
TpaauLNOHHON MEAULNHBI B CTaTbe 24 npegycMaTpuBaeTcs cnegytollee: «KOpeHHble Hapoabl
MMEIT NPaBo Ha CBOK TPAAMLIMOHHYO MEAULMHY N Ha COXpaHEeHUe CBOEN NPaKTUKK
BpayeBaHus, BKIHOYAs COXPaHEHNE BaXKHEWNLLMX NEKAaPCTBEHHbIX PACTEHUN, XXMBOTHbIX U
MUHeparnoB».

Bceobwas aeknapauus npas Yenoseka

Bceobuwas geknapauusi npaB YenoBeka SABMsSeTca KpaeyrosnbHbIM 4OKYMEHTOM B obnacTu
6opb0bl 3a NpaBa Yyenoseka. [eknapauus, cocTaBneHHasa NpeacTaBUTeENaMU PasnnyHbIX
NpaBOBbIX M KyNbTYPHbIX TPaauLMIA U3 BCEX PEMMOHOB MMpa, bbina npoBo3rnalieHa
MeHepanbHon Accambneen OpraHudaunn O6beanHeHHbIX Haumn B Mapwmke 10 gekabpa 1948
r. B Ka4ecTBe 00LLero craHgapTa Bcex HapoaoB U Hauuii. B Hel 6binu Bnepsble
NpoBo3rnalleHbl OCHOBHbIE NpaBa YenoBeka, noanexatiue Bceobliein oxpaHe '8,

Ucnonb3oBaHue TPAaANUNOHHbIX Bblpa)KeHVIVI KyﬂbTypr/TpaAMuMOHHbIX 3HaHUM

TpaanLMOHHbIE 3HAHUS! U BbIPAXXEHUS KyNbTYpPbl MOTYT UCMOMb30BaTbLCS B Pa3NUYHbIX LIENsiX.
Ncnonb3oBaHne TpaauUMOHHbIX 3HaHWUIA UMW BbIPaXXeHWI KyNbTypbl OXBaTbiBAET KOMMEPYECKOe
UM NPOMbILLTIEHHOE UCMNOofb30BaHMe, 0bbl4HOE UCMoNb3oBaHNe, 4OGPOCOBECTHOE
Mcnonb3oBaHWe, AoMallHee NCMNOoNb30BaHUE U UCMOSb30BaHWe TPaaMUMOHHON MeAULMHBI ANs
oXpaHbl 3[10POBbS, a TaKkKe UCMONb30BaHNE B UCCneaoBaTenbCKUX U 06pa3oBaTenbHbIX LENsAX.

Kommepyeckoe ucrnonb3o8aHue

B topuauyeckom cnosape bniaka TepMUH «KOMMEPYECKOE NCMONb30BaHUE» ONpeaenseTcs Kak
«MCMNoNb30BaHNe, KOTOPOEe CBA3AHO C OCYLLECTBMEHMEM UMK Pa3BUTUEM OEATENbHOCTH,
npuHocsLen goxon. «HekoMmepyeckoe UCnonb3oBaHNE» ONpeaenseTcs Kak «MCnosfb3oBaHne
paav NMYHOro YAOBONBCTBUS UNWN B NPeanpuHUMATENbCKUX LLeNsiX, He CBSA3aHHbIX C
nony4yeHnem oxona Unun Bbirofbl, UM MHOTO BO3HArpaXKaeHusi»

ObbI4yHOE ucnosb308aHuUe

B TuxookeaHcKoM permoHanbHOM TunosBom 3akoHe oT 2002 roga o6 oxpaHe TpagnuUNOHHbIX
3HAHWIN 1 NPOSIBNEHUIN KyNbTypbl TEPMUH «OObIYHOE MCMNOSb30BaHNE)» ONpeaensieTcs Kak
«MUCMNONb30BaHME TPAAULMOHHbIX 3HAHWI U BbIPaXXEHWUI KYNbTYpbl B COOTBETCTBMM C OObIYHbIM
NpaBoOM W NPaKTUKOM TPaAULMOHHBLIX BNagenbLeBy.

TepMuH «HenpepbiBHOE 06bIYHOE NCMONb30BaHUE» XapakTepusyeT YCTOMYNMBOCTb U XKNBON
XapakTep UCMonb30BaHUSA TPAAULMOHHbBIX 3HAHUIA U/UNK TPaAULMNOHHBIX BbIPAXKEHUN KyNbTypbl
KOpPEHHbIMU OOLMHaMM B COOTBETCTBMU C UX OObIYHBIM MPABOM N NPaKTUKOMN.

HobpocosecmHoe ucronb308aHue

[MpMMeHnTENBHO K aBTOPCKOMY Mpasy B lopuanydeckom crosape bnaka TepMuH
«4obpocoBeCcTHOE UCNONb30BaHME» ONpeaensaeTcs Kak «pasyMHoOe U OrpaHU4yeHHoe
NCnonb30BaHMe NPou3BeaeHNs, OXpaHAeMOro aBTOpCKMM nNpaBoM, 6e3 paspelueHmns aBTopa, a
WMEHHO Takoe, Kak LIUTUPOBaHWE KHUMM B KHDKHOM 0B603peHUM U Ucnonb3oBaHne ee Yacten
B napogun. [JobpocoBecTHOEe UCNOMNb3oBaHWE ABMASETCS CPeACTBOM 3alUUTbl NMPOTUB
06BWHEHWI B HApYLLEHUM NpaB C y4eTOM CreayroLmx onpeaeneHHbIX 3akoHOM hakTOPOB:

(1) uenb 1 xapakTep UCMNONb30BaHUS, (2) xapakTep NPON3BEAEHMS, OXPAHSEMOro aBTOPCKUM
npasom, (3) macwTabbl MICNONb30BaHMA NPOU3BEAEHUSA U (4) SKOHOMUYECKME NOCNENCTBUSA
MCNONb30BaHUAY.

168 Cwm. http://www.un.org/en/universal-declaration-human-rights/.
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JHomawHee ucnonb308aHue U Ucnoib3o8aHue 0rsi oxpaHbl 300p08bSs
B topngmyeckom crnoesape bnaka TepMnH «goMaLLHUMA» onpeaensdeTcs Kak « OTHOCALMIMCS K
OOMY MUnu cembe; GbITOBOMY.

B nyHkTe 1 [oxuHckol deknapayuu, kacarowetcss CoenaweHuss TPUIMC u obuwecmeeHHO20
30pasooxpaHeHus, npusHaemcs «cepbe3Hocms ripobriem 8 obriacmu 30pagooxpaHeHUs, ¢
KOMOpbIMU cmarsikueaemcsi MHOXEeCme0 pa3eusarouuxcsi U HauMeHee pa3sumhbiX CMpPaH,
0cobeHHO mex rpobiem, kKomopsbie sensomcesi cneocmeuem BUY/ClIVda, mybepkynesa,
masisapuu u dpyaux anudemuyeckux 3abosiegarHuliy. [anee B NyHKTe 5(C) oTMevaeTcs
crnegymollee: «kaxgoe rocygapcTBo-yrieH MMeeT NpaBo onpeaensitb, YTO UMEHHO
npeacTaBnsieT cobon HauMoHanbHas YpesBbl4anHas CUTyaunst U Opyrme UCKNIoYMTENbHO
cepbesHble 06CTOATENbLCTBA, NPU TOM MOHMMaHUK, YTO KPM3UCHbIE CUTyauun B o6nactum
30paBOOXpaHeHus, B TOM vucne cessaHHble ¢ BUY/CTIOom, TyGepkynesom, manspuen v
ApYyrMMun anugemMmyecknmn 3abonesaHnsiMm, MOryT NpeacTaBnaTb CO60N HaUMOHarbHYO
Ype3BblYaNHYIO CUTYaLMIO UMK OpYrMe UCKNIOYMTENBHO Cepbe3Hble 06CTOATENbLCTBAY.

Wcrnonb3oeaHue 6 uccriedogamesibckux U 0bpazogameribHbIX Uesnsix

MpUMEHUTENBHO K NaTEHTaM B tOpMaANYECKOM crioBape brnaka TepMUH «CpeaCcTBO 3aLuThl,
OCHOBaHHbIE Ha NPUHLUMMNE UCNOMb30BaHNS B 3KCMEPUMEHTarbHbIX Liensix» onpeaenseTcs kak
«CpeacTBo 3aLLMTbl MPOTUB 0OBUHEHUI B HAPYLLUEHMN NAaTEHTHbIX NpaB, UCMOMb3yemMoe Toraa,
korga 3anaTeHToBaHHOe M3006peTeHne co34aeTcsl U UCMONb3YeTCs UCKITIOYUTENBHO B Hay4YHbIX
uensx. HecmoTpsi Ha To, YTO 3TO CPEACTBO 3aLUUTLI NO-MPEXHEMY NPU3HAETCs B KAYeCTBe
TaAKOBOrO, OHO TOSKYETCS B Y3KOM CMbICIIE U B HACTOSILLLEE BPEMSI MOXKET MPUMEHSITLCS TONBbKO
B OTHOLUEHUW MUCCeAoBaHUiA, NPOBOAUMBIX B LIENSIX NPOBEpPKN (DOPMYIibl U306PETEHUS».

Cne/:l,yeT OTMETUTb, YTO, XOT4 NpaBa MHTeﬂHeKTyaﬂbHOﬁ COBCTBEHHOCTN U ABMSAOTCSA
NUCKNKYNUTENbHBIMU NMpaBaMn, B OTHOLLEHUN 3TUX UCKNKYNTENbHbLIX NpaB npeaycMaTpmuBaloTCA
onpeaeneHHble N3bATUA N OrpaHN4eHnA. Hanpmmep, B obnactu naTeHToOB B HALMOHANbHOM
3aKoHoAaTenNbCTBE pAna CTpaH npegycmMmaTpmuBaroTca onpenerieHHble U3bATUA U orpaHn4YeHna B
OTHOLUEHNN UCKNIOYUTENBbHbIX NpasB, B YaCTHOCTU crneayrwmne:

a) nencTens, coBepLuaemble B JIMYHbIX 1 HEKOMMEPYECKUX LeNAx;
b) nencTeuns, coBepLuaemMble UCKITIYNTESIbHO B SKCNEPUMEHTalbHbIX UM
ncenenoBaTernibCKux Lensax.

NMpumeHeHue

B ctatbe 2(c) Harorickoro npoTtokona perynmpoBaHust 4OCTyNa K reHeTU4ECKUM pecypcam u
COBMECTHOMO MUCMOMb30BaHUA Ha CnpaBeasIMBON U paBHOW OCHOBE BbIr0A4 OT UX MPUMEHEHUS K
KoHBeHuuun o 6uonornyeckom pasHoobpasum (2010 r.) npuBoauTca cnegytowee onpenerneHue:
«npoBefeHne nccnegoBaHnn U pa3paboTok reHETUYECKOro U/unm GUOTEXHOOrMYECKOro
coCTaBa reHeTMYECKMX PecypcoB, B TOM YMChe NyTEM NMPUMEHEHUss BMOTEXHONOMNN, Kak OHa
onpepeneHa B ctatbe 2 KoHBEHLNNY.

MHcTpymeHTapmnin BOUC ona nokymeHTauum B 0611acTy TpPaguLMOHHbIX 3HAHWUM
(«[JOKymMeHTMpOBaHMe TPagULUMNOHHbIX 3HAaHUN - MeToAnYeCcKoe nocoodue)

MporpammMbl JOKYMEHTUPOBaHWUS MOTYT 3aTparvBaTb BONPOChI MHTENNEKTYanbHON
COOCTBEHHOCTUN NPUMEHUTENBHO K HOCUTENSIM TPaAMLMOHHBIX 3HaHU. B npouecce
OOKYMEHTMPOBAHWS KpaHe BaXHO BCECTOPOHHE y4MTbIBaTb €ro nocneacTsuns Ang npas
WHTEenNeKTyanbHon cobcTBeHHOCTU. UHcTpymeHTapun BOVC npuMeHnUTEeNbHO K
OOKYMeHTaumm B ob6nacTv TpaamMuUMOHHbIX 3HaHUIN NpeAHa3HayvYeH ansa ynpaesneHus
WHTENNEeKTyanbHON COGCTBEHHOCTLIO B NPOLIECCE JOKYMEHTUPOBAHUS, a Takke MCMNOoNb30BaHUA
3TOro Npouecca B kadeCcTBE OTNPaABHOM TOUKM ANs nepexona k bonee adhdpeKTMBHOMY C TOUKN
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3peHVst MPUHOCKMOIA MOMb3bl YNPABMEHNIO TPAANLMOHHBIMW 3HAHUAMM B Ka4eCTBE OAHOr0 U3
WHTENMNEeKTyanbHbIX U KyNbTYPHbIX aKTUBOB OBLLIMHBI 6.

WHcTpymeHTapuii BOUC npuMeHUTENbHO K AOKYMEHTaLun B 06nacTv TpaanLMOoHHbIX 3HaHWIA
cneumnanbHO NpeaHasHavYeH ans UCNoNb30BaHUS KOPEHHbIMU Hapodammn U MECTHLIMM
obwmHammn. OH MOXET Takke oKa3aTbCsl MONEe3HbIM AN APYrvX NIUL, U OPraHoB, TakMX, Kak
rocyaapcTBeHHble cnyxawme BeaoMmcts VC, nuua, OTBETCTBEHHbIE 3a MPUHATUE NONIUTUYECKNX
peLleHni, Hay4YHO-UccneaoBaTeNbCKNE YYPEXKAEHNS U yUpEXOEHMs KyNnbTypbl, peanuayoLime
NPOEKTbI AOKYMEHTMPOBAHWS.

Koraga 3HaHus 3a00KYMEHTUPOBAaHbI, ANsi UX OXpaHbl MOXHO 3a4eNCTBOBATL NpaBsa
WHTENNeKTyanbHon CO6CTBEHHOCTM U ApYyrMe NpaBoBble MEXaHU3Mbl, OAHAKO YCnex MOXeT
6bITb 06ecneyeH TONbKO B TOM Cryvae, ecrnv JOKyMEHTUPOBaHME NPOu3BeAeHO Haanexalumm
o6pasom. UHcTpymeHTapun BOUNC npumMeHuTensHO K AOKYMeHTaLmm B obnactum
TPaAMLMOHHBIX 3HAHUI NPM3BaH MOMOYb OLEHUTb BO3MOXHbIE BapMaHTbl YCTAHOBIEHNS
OXpaHbl Ha OCHOBE MpaB MHTENNeKTyanbHOM COOCTBEHHOCTH, CNaHMpPOBaTh U peann3oBaTtb
NPUMEHEHME NOAX0O0B N OCYLLECTBIEHME CTpATErNiA B 00NacTu MHTENNEKTYyanbHON
COBCTBEHHOCTM Ha 3Tane AOKYMEHTUPOBaHUS TPAANLMOHHBLIX 3HAHWIA.

Tunosble nonoxeHns BOUC-IOHECKO gns HauuoOHanbHbIX 3aKOHOAATENbLCTB 00 OXpaHe
Bblpa)XxeHU ¢ponbKrnopa oT He3aKOHHOIo UCMNONb30BaHUA U APYrMX HAHOCALMX yliepo
AevucTBUN

Ha coBeluanuu, opraHnsoaHHomM B 1982 r. npn cogencteum OpraHnsaumm O6beanHEHHbIX
Hauwmi no Bonpocam obpa3soBaHus, Hayku n kynoetypbl (FKOHECKO) n BOUC, Komutet
NpaBUTENbCTBEHHbIX 3KCNEPTOB NPUHAN Tunoskie rnosioKeHus. ATV NOMNOoXeHUs npeanonararT
Monenb sui generis oxpaHbl B 06nacTn MHTennekTyanbHOM COOCTBEHHOCTN B OTHOLLEHUN
TPaAULMNOHHbBIX BbIpaXXeHN KyNbTypbl/BbipaXXeHnii onbkriopa, kKoTopasi nosyyunna 4oCTaTouHO
LLMPOKOE MCNOSb30BaHWe rocygapcrtesamm — yneHamm BONC.

Tunosble nonoxeHusi Npu3BaHbl obecneunTb BanaHc Mexay oXpaHoW BblpaXeHurn donbkiopa
OT 3noynoTpebneHnit, ¢ 0gHON CTOPOHbI, U CBOBOAOM 1 MOOLPEHMNEM AalNbHENLLErO pasBuUTUS
pacnpocTpaHeHus orbKnopa — ¢ Apyron. B HMX yunTbiBaeTCa TOT dhakT, YTO BblpaKeHUs
donbknopa CoCTaBNAT XUBOW OPraHN3m YenoBeveCcKon KynbTypbl, N HEMNb3s 4OMNYCTUTD,
4YTOObl OH 3a40XHYICS B CIIULLIKOM TECHbIX PaMKax OXpaHbl.

B cooTtBeTcTBUM C TUMOBLIMU MOMIOXEHUSIMU TPAOULMNOHHBbIE BblpaXXEHUS KyIbTypbl/BblpaXXeHns
PONbKIOpa OXPaHAKTCS OT «HE3aKOHHOIO UCMONb30BaHMS U APYIMX HAHOCALLMX yLiepd
aencteuny». B 2000 1 2001 rr. BOUC nposena ob6cnegoBaHue onbiTa rocygapcTs B obnactu
MCNonb3oBaHMsA U peanunsaumm Tunosblx nonoxeHun. OT4eT onybnNMKOBaH B Ka4yecTBe
pokymeHta BONC WIPO/GRTKEF/IC/3/10.

[KoHew, npunoxeHnsa n oKyMeHTa]

169 My6nukaunsa BONC «[dokyMmeHTMpoBaHMe TPaAULMOHHBLIX 3HAHUI — MEeTOAMYECKOoe Nocobrey» AOCTYMHA No

appecy: https://www.wipo.int/publications/ru/details.jsp?id=4235.


https://www.wipo.int/publications/ru/details.jsp?id=4235.
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