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OXPAHA TPALMLMOHHbIX BbIPAXXEHUW KYNIbTYPbl: OBHOBNEHHbLIV
BAPWAHT NPEABAPUTENbHOIO AHAJIN3A MNMPOBEJIOB

HokymeHm nodzomoeneH Cekpemapuamom

1. Ha cBoei gBeHaguatom ceccum, coctosBluencs B XeHeBe 25 — 29 cdepans 2008 r.,
MexnpasutenbcTBeHHbIN kKomuTeT BOVC no nHTennektyanbHOM COGCTBEHHOCTMN,
reHeTU4YEeCKNUM pecypcam, TPagnLNOHHbIM 3HaHUAM 1 donbknopy (MKIP) pewwn, yto
CekpeTtapuart, ¢ yyeTom npeawectsyowen pabotel MKI'P, nogrotoBut B Kayectse paboyero
OOKyMeHTa TpuHaguaTon ceccun MKITP gokymeHT, koTopbin 6yget:

(@) xapakTepusoBaTb 0683aTENLCTBA, MONIOXKEHUSA Y BO3MOXHOCTH, YXKe
CyLLEeCTBYIOLLNE HA MeXOYHapOaHOM YPOBHE A1 OXpaHbl TPaAULMOHHBIX
BblpaxkeHu KynbTypbl (TBK);

(b) xapakTtepusoBaTtb Npobenbl, CyLLECTBYOLWMNE HAa MEXAYHApPOAHOM YPOBHE, MO
BO3MOXHOCTUN UNIIOCTPUPYSA UX KOHKPETHBIMY NpYMepamu;

() copepxaTb COODpPaxeHUsi, BaXHble A58 onpeaeneHns LenecoobpasHocTu
yCTpaHeHus aTux npobenos;

(d) onucbiBaTb BO3MOXHble Mepbl YCTpaHEeHUs NoObiX BbISIBIIEHHbIX Npobenos,
KOTOpblE CyLLECTBYIOT UK MOryT BbITb paspaboTaHbl Ha MeXAyHapOAHOM,
pEerMoHanbLHOM UK HaLMOHanbHOM YPOBHE, BKINOYas Mepbl NPaBOBOro Y MHOrO
Xapakrepa;

(e) conpoBoxgaTbCs NPUNOXEHNEM B BUAE Tabnuubl, OTpaxaroLwen MOMEHTHI,
YyNOMSHYTbIE BbIle B MOANYyHKTax (a) - (d).

2. Mepen CekpeTtapmnatom Obina noctaBneHa 3agada «sCHO U3NoXnUTb paboyne
onpeaeneHnst unu gpyrue UCXoaHble NpeanochIfiki CBOEro aHanunsa.
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3. MepBLIN NpegBapuTenbHbI aHanua npobenos B obnactu oxpaxbl TBK 6bin nogrotosneH
CekpeTapmaTtom B 3TOT nepuog 1 pacnpoctpaHeH cpeam yneHos MKIP anga HanpaBneHus no
HeMy COOTBETCTBYIOLLMX 3amedaHnit. C y4eToM MonydYeHHbIX 3ameyvaHunin’ Gbin NnoaroToBneH
crnegyrowmin npeaBapuTenbHbIA BapyaHT aHannsa npobenos, KOTOPbIN Bbin pacnpoCTpaHeH Kak
aokymeHT WIPO/GRTKF/IC/13/5 (b) Rev. k TpuHaguaTon ceccum MKIP, coctosBlenicsa 13 — 17
okTa6ps 2008 r.

4. Takoe e pelueHne 6bino NPUHATO B 3TO BpeMs ABeHaguaTton ceccnent MKIMP no Bonpocy
0 TPaaUUMNOHHLIX 3HaHUsX (T3) — Takmm obpasom, K TpuHaguaTon ceccum MKIP 6bino
noaroToBNeHo ABa npegsapuTenbHbIX BapMaHTa aHanmsa npobenos, KOTopble coaepanuch B
pokymeHTax WIPO/GRTKF/IC/13/4(b) Rev. (TBK) n WIPO/GRTKF/IC/13/5(b) Rev. (T3).

5. K atomy momeHTy MKI'P yxxe npoBen o6CToATENbHbIN aHanM3 BO3MOXHbIX MPaBOBbIX U
aAMUHUCTPATMBHbLIX Mep oxpaHbl TBK. 3TOT aHanms BkoYan KOMMAeKCHoe nsyvyeHmne
CYLLIECTBYIOLNX HAUNOHANbHbIX U PpErMoHasbHbIX NPaBOBbIX MEXaHNU3MOB, NPOBEeAEHME
rpynnoBbIX Npe3eHTaummn, NOCBALWEHHbIX ONbITY perynnpoBaHnsa AaHHON cdepbl, HAKOMIIEHHOMY
B pasHbIX CTpaHax, BbisiBNIeHNE 00LLMX 3NEMEHTOB CUCTEM OXpaHbl TBK, cuTyaumoHHble
nccnegoBaHns, NOCTOAHHbIE 06crenoBaHMa MexayHapoaHon 6a3bl NpaBoOBbIX U
aAMUHUCTPATUBHbBIX HOPM, a TakkKe BbISBEHNE KMHOYEBbLIX NPMHUMMNOB U Lenen oxpaHbl TBK,
NOMy4YMBLUMX NOAAEPXKKY B Xoae npeablaywmx ceccun Komuteta. o npocbbe KomuteTa aTa
npoBefeHHasi paHee paboTa No onpeaeneHno UCXOAHbIX NPeanochINok aHanu3a boina
pestommpoBaHa B gokymeHTe WIPO/GRTKF/IC/13/4(a), koTOpbIn 4ONONHWUA NpeaBapuTenbHbIv
BapuaHT aHanusa npobenos, npeactaeneHHbi B gokymeHTe WIPO/GRTKF/IC/13/4(b) Rev.

6. B xoge tpuHaguaton ceccum MKIP, coctosiBwencs B oktsiope 2008 r., nogpobHoro
obcyxaeHus nokymeHta WIPO/GRTKF/IC/13/4 (b) Rev. He npoBoaunocs?, 1 B peLleHnsax
CECCUM FOBOPUTCA TOSMLKO, YTO IOKYMEHT Bbin «MPUHAT K cBeaeHuio»3. MKIP He npuHumana
peLLeHns 0 pacCMOTPEHUN JOKYMEHTa Ha ByayLLUmnx ceccusix.

7. B 2017 r. N'eHepanbHas Accambrnes BOVC obpatmnack k Cekpetapmaty ¢ npocbbon
«NoaroToBUTb OOHOBIIEHHLIN BapuaHT aHanuTuyeckoro nccrnegosanns 2008 r., NOCBALWEHHOro
npobenam B 4ENCTBYIOLWMX pexnmax oxpaHbl B obnactn T3 n TBK».

8. B cooTBeTcTBUM C 3TUM peLueHnem B npunoxeHun | k gokymenty WIPO/GRTKF/IC/37/7
Obin npeacTaBneH 0GHOBIEHHbLIN BapuaHT NpeaBapuUTENbBHOroO aHanmaa npobenos B o6nacTtu
oxpaHbl TBK, BbinonHeHHoro B 2008 r. CTpykTypa, bopmart 1 cogepxaHue npegbiayLero
aHanusa B OCHOBHOM 6binu ocTaBneHbl 6e3 naMeHeHu, Kpome Tex criydaeB, Korga
Heo6xoauMO BbINO OTPa3UTb NPUHATME HOBbLIX MEXAYHAPOAHbLIX UHCTPYMEHTOB UMY U3MEHEHUS
B HOPMATMBHOM perynmpoBaHnn Unu nonmtuke. Takum o6pas3om, JaHHasi Bepcus
npeacTasnsna cobon To «0B6HOBNEHNE» aHanu3a, 0 KOTOpoM Lwra peysb B npocbbe MKIP. B
YaCTHOCTU, N3MeHeHUs BbiNn BHECEHbI B NyHKTLI 1, 2, 6-8, 10, 13, 14, 17, 19-21, 24, 35, 38, 41-
43, 45-47, 48, 50, 51-53, 57, 58, 61-64, 71-73, 78, 79, 85, 86, 88, 91, 96, 100, 101, 104, 106-
108, 110, n 113. B npunoxeHuu Il cogepxanacb yTouHeHHas Tabnuua, oTpaxkaroLuas
BOMNPOCHI, yNOMSIHYTblE Bbllle B NoAnyHKTax (a) - (d). 3ToT e AOKYMEHT Obin BHOBb BbIMyLLEH
ans 38-n n 39-in, 40-n, 44-n n 45-1 ceccuin MKI'P, a Takke BbinyckaeTcsl Ansi HacToswen
ceccun.

9.  OGHOBNEHHbIN BapuaHT NpeaBapuUTenbLHOro aHanusa npobenos 1 o6HoBneHHas Tabnvua
coaepxatcsi B NMPUIOXKEHUN K HACTOSILLLEMY [JOKYMEHTY.

1 3ameuanus, NonyyeHHble B 3TO BPpeMs, BCe eLle umetoTcsa Ha Be6-caiite BOWC no cnegytouiemy agpecy:
https://www.wipo.int/tk/en/igc/gap-analyses.html.

2 WIPO/GRTKF/IC/13/11.

3 WIPO/GRTKF/IC/13/DECISIONS.
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10. Komumemy npednazaemcs
paccmompems 06HO8/1eHHbIU
gapuaHm npedsapumesibHO20
aHasnu3sa rpobesos u 06HOB/IEHHbIE
mabnuyy, codepxxawuecs 8
npunoxeHusix | u ll.

[MpunoxeHuna cnenytoT]
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l. CCbUJIKU N OPYTVE MATEPWAIbI, NCMNOJIb3OBAHHBIE MPW NOAINOTOBKE
HACTOALWEIO AHAIIM3A

1.  3HauuTenbHas YacTb MHOPMaLMK, CoaepXKaLLencsa B HacTosLLEM JOKYMEHTe, B3ATa U3
6onee paHHMX AokymeHToB MKIP' 1 apyrux ny6nvkaumin u matepuanos, NOAroTOBNEHHbIX
paHee B pamkax gesitenbHocTv MKIP2. Oco6oe BHUMaHWe crnegyeT o6patutb Ha JOKYMEHT
WIPO/GRTKF/IC/6/3. Bce 3T JOKYMeHTbl U MaTepuarnsl umetoTcs Ha Beb-cante BOUC no
agpecy: https://www.wipo.int/tk/en/folklore/. Vicnonb3oBanock Takke cogepxaHue psiga apyrmx
nyonukauuii, JOKYMEHTOB 1 cTaTei.

II.  PABOYME ONPEOENEHUA N OPYTUE NPEAMOCBLIUTKN HACTOALWENO AHAITN3A

TpadulUUOHHbIE 8bIPAXEHUS KYIbMYypPb!

2. Hukakoro yctosiBLIErocs unm obLwenprHATOro MexayHapoaHoro onpeaeneHms TepMUHOB
«TPaAVLUMOHHbBIE BbIPAXEHUSA KyNbTYpbl» NN «BblpaXXeHus onbknopa» (B HaCTOsLLEM
JokymeHTe oba aTu TepMmHa ByayT MCNonb3oBaTbCsl B3anMO3aMeHAeMbIM 06pasom n
cokpalatbesa Ao «TBK») He cywecTtByeT. OaHako MHOXECTBO onpeaeneHni aTux TEpMMHOB
nMeeTcsa B HAaUMOHANbHOM M permoHanbHOM 3aKOHOA4ATENbCTBE, a TaKkKe B MeXAyHapOoaHbIX
faorosopax*.

3. B TeuveHue onurtenbHOro BpeMeHu o4HOM N3 OCHOBHbIX TPYOHOCTEN, CBA3AHHbIX C
obecneyeHmem oxpaHbl TBK, octaBanock onpegeneHue npegmeta oxpaHbl. OT cnocoba
onpegeneHnsa TBK 3aBucaT kak o6beM, Tak U METOAbI X OXPaHbl NPY MOMOLLM NHCTPYMEHTOB
NC. XoTsa BblpaboTka KOHKPETHOro NpegnaraemMoro BapnaHta onpegenerus TBK He sBnsetca
Lienblo AaHHOro NpeABapuTENbHOrO aHanuaa, onpeaeneHHoe NoOHMMaHue ero 3HavyeHus 6bino
COBEpPLUEHHO HEOBXOANUMO NPU €ro BbIMOSHEHUN.

4, CoOTBETCTBEHHO, B HACTOSALLIEM AOKYMEHTE HE CTABUTCS LieNb NPeAnoXnTb eanHoe
onpeaeneHne unu gaxe npeanoXuTb cCYMTaTh Takoe onpegeneHme Ha MexagyHapoaHoOM
YypOBHE HeobxoaMMbIM, NOCKONbKY ydacTHUKM MKIP npugepxmnBatoTca pasnnyHbiX MHEHUI MO

T Cm. pokymeHTsl WIPO/GRTKF/IC/3/10; WIPO/GRTKF/IC/5/3; WIPO/GRTKF/IC/5/INF/3; WIPO/GRTKF/IC/6/3 1
6/3 Add.; WIPO/GRTKF/IC/7/3; WIPO/GRTKF/IC/9/INF/4; WIPO/GRTKF/IC/11/4(a), (a) Add. n (a) Add. 2;
WIPO/GRTKF/IC/11/4(b); WIPO/GRTKF/IC/12/4(a), (b) n (c).

2 BOWC, «CBoaHbIN aHan“3 MexaHM3MOoB MpaBoBOW OXpaHbl TPaAULMOHHbIX BbIPaXEHWUI KyNbTYpbl/BblIpaxeHuit
donbknopa», 2004 r.; Janke, “Minding Culture: Case Studies on Intellectual Property and Traditional Cultural
Expressions” (AHke, «C MbICMbIO O KyNnbType: CUTYauUMOHHbIE MCCreaoBaHus B 00nacTv MHTENNeKTyansHon
COBGCTBEHHOCTU M TPaOULMOHHbIX BblipaxeHui KynbTypbi»), BOWC, 2003 r.; Kutty, “National Experiences with the
Protection of Expressions of Folklore/Traditional Cultural Expressions — India, Indonesia, the Philippines” (Kattu,
«HaumoHanbHbI ONbIT OXpaHbl BbipaXXeHW onbKnopa/TpagnuUMOHHBLIX BbipaXKeHun KynbTypbl: UHansa, MHOooHesus,
dununnuHbl»), BOUC, 2004 r.

3 McDonald, I., Protecting Indigenous Intellectual Property (Australian Copyright Council, Sydney, 1997, 1998) (U.
MaknoHanbg, «OxpaHa UHTENNEeKTyanbHON cOBCTBEHHOCTU KOPEHHbIX HapoaoB» (CoBET No aBTOPCKOMY MpaBy
AscTtpanuu, CugHen, 1997 r., 1998 r.)); Palethorpe and Verhulst, “Report on the International Protection of
Expressions of Folklore Under Intellectual Property Law” (Manntopn 1 BepxynscT, «[Joknag o mexayHapoaHowm
oXxpaHe BbipaXxeHu honbKNopa cpeacTBaMy npaBa UHTENNEKTYarnbHON COBCTBEHHOCTUY» (MCCcnefoBaHve,
BbINOSIHEHHOE MO nopyyeHuto EBponenckorn Komucenu, oktabpe 2000 r.)); “Protecting Traditional Cultural
Expressions: Policy Issues and Considerations from a Copyright Perspective” («OxpaHa TpagnUMOHHbIX BbIpaXXeHWI
KynbTypbl: BOMPOCHI U MOMEHTbI MOMNUTUKM C TOYKU 3pEHUSA aBTOPCKOrO NpaBay) — AUCKYCCUOHHBIN MaTtepwvarn,
noaroToBneHHbIV opraHm3aumen «Canadian Heritage», 2004 r.; Lucas-Schloetter, A., ‘Folklore’ in von Lewinski, S.
(Ed.), Indigenous Heritage and Intellectual Property (A. Jlykac-LLInéTtep, MNoHaTue "donbknopa" B MoHorpadum C.
oH JleBunHckn 1 Ap.), «Hacnegne KOpeHHbIX HAPOJOB U MHTENNeKTyansHas cobcTBeHHOCTb», 2004 r. — CnpaBoYHbIiA
maTepuan npeacenartens Komuteta no sonpocam oxpaHel TBK, nogrotosneHHbin k 34-1 ceccum MKIP (cm.
https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=373916).

4 Cwm. pokymeHTbl WIPO/GRTKF/IC/3/9; WIPO/GRTKF/IC/9/INF/4. Cwm. Takke 6a3y HOpMAaTVUBHbLIX MaTepuaros o
agpecy: https://www.wipo.int/tk/en/databases/tklaws/.
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3TOMYy BOrMpocy. Tem He MeHee, UCKIMIOYNTENbHO AN Lienel JaHHOro aHanmsa nonesHo AaTb
obLiee 0603HaYeHNe Toro, YTo MMEHHO NOHMMAaeTCs Mo TEPMUHOM «TPAAULMOHHbIE
BbIPaXXEHUS KyNbTYpbI».

Xapakmepucmuku TBK

5.  Xapaktepuctukmn TBK nogpobHo obcyxaanvck B 6ornee paHHUX JOKyMEHTax u
maTepuanax?.

6. [ns uenen HacTosLLero aHanuaa cnegyeTt HaNnoMHUTL ABa MOMeHTa. Bo-nepsbix, TBK
MOryT NPeAcTaBNATb COOON camble pasHble MaTepuarbl: OT N34aBHa CyLLECTBYHOLLMNX
MaTepuarnoB, CO34aHHbIX «KHEM3BECTHbIMW aBTOpaMu» B AasiekoM NpoLusioM A0 CaMbIX
nocrneaHnx U COBPEMEHHbIX BblpaXXeHWU TPaaULMOHHBLIX KyNbTyp, BKNOYas BECb
NPOMEXYTOYHbIN PAS, X MOCTENEHHbIX N 3BOSIHOLMOHHBLIX NepepaboToK, UMUTaLUIA,
BO3pOXAeHUN n BoccosgaHunn. TBK, ABNSAsiCb YacTbio XXMBOro Hacneaus, NoCTOAHHO
BOCCO3JatoTCcAa ObLMHaMK 1 rpynnamMm Kak oopma Ux OTBETa Ha BHELLHME YCMOBUSA N NX
B3aMMOLENCTBUA C MPMPOLON U NX UCTOPUEN M LAOT UM OLLyLLIEHME CaMODbITHOCTU U
npeemMcTBEHHOCTU. B CBA3M C 9TMM MOXHO MPOBOAMTL pasnuune Mexay n3gaBHa
cywecteytowmmm TBK 1 nx copemeHHbIMU BepcrsaMu 1 nepepaboTkamu.

7.  Bo-BTOpbIX, XOTS TPAAMLMOHHOE TBOPYECTBO — 3TO AMHAMUYHOE B3aUMOAENCTBIE MEXIY
KONNEKTUBHbLIM 1 MHAMBMAYANbHLIM TBOPYECTBOM, onpeaensioLias 0CO6EHHOCTb
«TPaOULIMOHHBIX» NMPOU3BEaEHNIA COCTOUT B TOM, YTO OHM SABMSAIOTCS BbIPaXXEHUEM XKMUBOW
TpaguumMm n OesaTenbHOCTM CoobLLIECTBA MoAeN, KOTOPOe BCe el SABMAETCS ee HOCUTENEM U
npakTukyeT ee. [axe Korga NpousBedeHne co3aaeTcs oTaeNbHbIM NULIOM Ha OCHOBE
TPaaMuuii U B paMkax obbIYHOrO yKnaga ero XX13HW, Takoe NPou3BeAeHNe He «NPUHAONEXNUT»
TakoMy OTAENbHOMY NULy, a HaxoauTcs B cpepe OTBETCTBEHHOCTU U UOEHTUYHOCTU OOLLMHBI U
coxpaHseTca eto. VIMeHHO aTo ienaeT Takoe Npou3BeaeHne «TPaauLUOHHBIMY.

8. PestoMunpys, B LLeSIOM MOXHO cKasaTb, 4YTo TBK:
(a) sBnAlTCA NPOAYKTOM TBOPYECKOM MHTENNEKTYanbHON AeATENbHOCTH,
(b) nepepaBanuch M3 NOKONEHNSA B MOKOSIEHME B YCTHOM hopMe unuv nyTemM nogpakaHus,
(c) oTpaatoT KynbTYPHYI U COUMarnbHYy0 MOEHTUYHOCTb OBLLMHBI,
(d) cocTosT M3 XapaKTepHbIX ANIEMEHTOB Hacneanst O6LLNHbI,

(e) vacTo co3fgaHbl HEM3BECTHBIMU aBTOPaMK U/UNN aBTOPaMM, KOTOPbIX HEMb3s TOYHO
YCTaHOBUTb, U/UNN caMMMK OBLLMHAMM,

(f) 4yacTo cosgaBanuch Npexae BCEro B AyXOBHbIX U PENUMMO3HBIX LENsX,

(g) 4acTto cosgatoTcs 1 BOCNPOU3BOASTCS C UCMONb30BAHMEM MECTHbIX NMPUPOOHBLIX
pecypcosB, U

(h) NOCTOAHHO BUOAOU3MEHAKTCA, Pa3BMBAKOTCA N BOCCO34AOTCA B paMKax 06LLI,VIHbI.

9. TepMuH «0BLLMHa» MCNONb3yeTCsa B JaHHON NpeasapuTenbHON BEpCUN aHanuaa B
COOTBETCTBMM C NPAKTUKON, NPUMEHSBLLENCS B AOKYMEHTAX, KOTOPblE COCTaBAANINCL B pamKax
pestenbHocT MKIP, 1 o3HavaeT B 06LLEM CMbICIIE KOPEHHbIE HAPOAbI, a TaKKe
TPaaULMNOHHbIE, MECTHBIE U MHbIE KyIbTYpHble coobliecTBa. Mcnonb3oBaHUe aTUX TEPMUHOB

5 OokymeHt WIPO/GRTKF/IC/6/3; CsogHbit aHanu3 BOUC.
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He npegnonaraeT Hanmunsa KoHceHcyca YneHos MKITP B oTHoLWeHun 6eHedunLMapoB oXpaHbl
TBK n/vinn npaBoOMepHOCTU Unn NPaBUITbHOCTM 3TUX UIK MHbIX TEPMUHOB. Kcnonb3oBaHue
9TUX TEPMMHOB AN Lenen HacTosALWEro aHanuaa He BNusieT Ha UCNonb30BaHne ApYrux
TEPMMHOB B HALMOHAarbHbIX NN perMoHanbHbIX 3aKoHax M npoueaypax U He orpaHUYMBaeT ero.

®opmel TBK

10. TBK moryT B NnpuHUUNE BKMOYaTb LUMPOKMIA CAEKTP MaTepuarnbHbIX, HemaTepuanbHbIX U
CcMeLLaHHbIX (OPM TBOPYECKOro BbipaxkeHns®.

11. Tlpegnaraetcs, ogHako, MakCMMarnbHO KOHKPETU3NPOBATb HACTOSILLMIA aHanms u
paccmaTpuBaTth B €ro pamkax onpeaeneHHble KOHKpeTHble TBK, B OTHOLLEHUN KOTOPbIX
CYyLLIeCTBYET, KaK npeacTtaBnseTcs, Hanbonee cepbe3Hbi PUCK NX HEMPABOMEPHOIO
ncnonb3oBaHna ¢ npumeHeHnem metogos VIC. B 6onee paHHuX matepmanax obinv BbisiBNEHDI
1 paccMOTpPEHbI hakTUYeckne NpUMepbl NPUCBOEHUS U He3akoHHOTO npucBoeHnst TBK?. Cpeau
3TMX NPUMEPOB YNOMUHANNCH UCMOSb30BaHNE TPaAULMOHHON MY3bIKM U NECEH, MPOU3BEAEHNN
n300pa3nTeENbHOrO UCKYCCTBA (Mpexae BCEro XMBOMNMUCHK), TPaANLMOHHBLIX My3blKarbHbIX
WHCTPYMEHTOB, U3genumn pemecen (BKNovas BOMMOLEHHbIE B HUX 00pasubl U «CTUMU®),
ncnonHeHus TBK, ncnonesoBaHue cakparnbHbix TBK 1 TBK, coxpaHaembix B TanHe, 3anncen u
dopm gokymeHTuMpoBaHusa TBK, a Takke crnoB, Ha3BaHWN N CUMBOIOB KOPEHHbIX HAPOaOB.

12. W3 atnx npumepos creqyeT, 4To oxpaHa TBK moxeT o3HayaTb oxpaHy (i) pesynbTaTos
TBOPYECTBA N XapaKTEPHbIX BbIpaXXeHUI KynbTypbl caMmux no cebe; w/vnu (ii) penytauymm nnu
CaMOBbITHOCTH, KOTOPbIE C HUMK accoLuupyroTes; u/vunu (iii) cnocobos Mx NPoM3BOACTBA
(Hanpumep, cnocoboB NPOM3BOACTBA M3OENUI pemecna, My3blKanbHbIX UHCTPYMEHTOB UNn
TKaHen).

13. TpeTbs kaTeropus, kacawLlasacsa cnocobos npomssoncTBa Takux TBK, kak peMecneHHble
n3genus, myablkanbHble MHCTPYMEHTbI U TEKCTUIbHbIE N34EeNNs, CKOpee OTHOCUTCA K
KaTeropun, Ha3biBaeMoun B paMKkax AesaTenbHoCcTM KomuteTa «TpaanumMOHHBIMWN 3HAHUAMUY
(T3). Bonpoc o T3 paccmaTpuBaeTcs BHyTPEHHE corfiacoBaHHbIM 06pa3om, SOMOMHSOLWMM
OaHHbIn aHanua, B gokymeHTe WIPO/GRTKF/IC/37/6. [MpumedaHme CekpeTapmarta: OH Takke
npeacTaBnsieT cobon, Kak ykazaHo Bbille, yTOYHEHHYI0 BEPCUIO aHanu3a npobenos B oxpaHe
T3 BbINnonHeHHoro B 2008 r.].

14. Vcxoas 3 BbILLEN3NOXEHHOMO, B paMKax HacTosILLEro aHanuaa npegnonaraeTcs
COCPeaoTOUUTb BHUMAHNE HA KOHKPETHbIX NPUMEpPaXx, OTHOCSALLNXCS K NepBbiM OBYM U3
YKa3aHHbIX KaTeropun, a UMEHHO:

(a) nuTepaTypHbLIM U XyOOXECTBEHHbIM NPOU3BEAEHMAME, TakMM Kak My3blKarnbHble
npov3BeneHust U NponsBeaeHust M306pasnTenbLHOrO UCKYCCTBA;

6CM. «Cnu1cok 1 kpaTkoe TEXHUYECKOE NOSICHEHWE PasfMyHbIX YOPM, B KOTOPbIX BCTPEYAOTCS TPaAMLMOHHbIE
3HaHuA», AokymeHT WIPO/GRTKF/IC/17/INF/9.

7 HokymeHT WIPO/GRTKF/IC/5/3; CeogHbii aHann3 BOUC.

8CtaTbsa 2 BepHcKoii KOHBEHLMM 06 oXpaHe NUTepaTyPHbIX U XyAOXKECTBEHHbIX NPOU3BEAEHWIA rnacuT: « TepMUH
"nMTepaTypHble N XyOAOXKeCTBEHHbIE NPOM3BeAEHNSA" OXBaTbIBAET BCe NPOMU3BEAEHNS B 0brnacT nutepaTypbl, HayKu
M UCKYCCTBA, KakmM Gbl cnocobom 1 B kakow Obl hopMe OHU HU BbINK BbipaXeHbl, Kak-To: KHUMM, GpoLuopbl U apyrue
NMCbMEHHblE NPOU3BeAeHNs; NeKkuun, obpalleHus, NpornoBeamn 1 gpyrne NogooHOro poga Npou3BeaeHNst;
ApamaTtunyeckne 1 MysblkarnbHHO-ApaMaTuyeckme npounsBeaeHus; xopeorpadmyeckme NponsseaeHns 1 naHTOMUMBI;
My3blKarbHbl€ COYMHEHNS C TEKCTOM Unun 6e3 TekcTa; kKuHemaTorpaduyeckre NponM3BeaeHUst, K KOTOPbIM
NpUpaBHMNBAOTCS NPOU3BEAEHNS, BbIPAXXEHHbIE CNIOCOBOM, aHaNoOrMyYHbIM KMHeMaTorpadumn; pUCYHKH,
Npoun3BefeHUs XKMBOMUCU, apXUTEKTYpPbI, CKYIbNTYpPbI, rpadvkn 1 nutorpacum; doTorpadmyeckne NponsBeaeHus, K
KOTOPbIM NPUPaBHMBAIOTCS NPOM3BEAEHMS, BblpaXeHHble cnocobom, aHanornyHblM coTorpacum; NPon3BeaeHNs
NpWKNagHoOro UCKycCTBa; UNNCTpaLuum, reorpadpuyeckme KapTbl, NaHbl, 3CKMU3bl U NacTUYeCcKMe NPon3BeaeHus,
OTHOCsILLMECS K reorpacdumu, Tonorpadmu, apxMTeKkType ninm Haykamy.
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(b) wncnonHeHusm TBK;

(c) obpasuam, BOMMOWEHHBIM B U3AENUSX pEMeCcen 1 ApYyrnx Npoms3BeaeHusx
NPUKNagHOro UCKYCCTBa;

(d) TBK, coxpaHsiembiM B TaiHe; ©

(e) Ha3BaHWAM, CrnoBamM M CMMBOJ1IaM KOpPEeHHbIX HapoaoB 1 TpaaUUMOHHBbIM Ha3BaHUAM,
cnoBaM n cMMBOJ1aM.

15. CmbICn Takon KOHKpeTu3auun — caenaTb AaHHbIN aHanmM3 MakCcuMarbHO KOHKPETHBIM U
TOYHbIM. OTO He 03Ha4aeT, oAHaKo, oTcyTcTBUSA Apyrux doopm TBK n anemeHToB
HemaTtepuarbHOro KyrnbTypHOro Hacrneaus, Kotopble Takke SBNATCA LLEHHbIMU U YA3BUMbIMMU.

Cmbicri mepMuHa “oxpaHa”

Obwue XxapakmepucmuKu OXpaHabl UHmenneKmyaanoEl cobcmeeHHocmu

16. Cwucrtembl VIC pasnu4yaloTcsi N0 CBOEMY XapaKTepy 1 LensaMm perynmpoBaHusl, KOTOPbIE OHU
npecneaytoT. Tak, Hanpumep, aBTOPCKOE NPaBo — 3TO NPaBO aBTOpPa KOHTPONMPOBATb
ncnonb3oBaHWe pesynbTaToB CBOEro MHTENNEKTyanbHoro Tpyaa. ABTOPCKOE NpaBo He
obecneynBaeT, 0OgHaKo, MOMHOro KOHTPOIS, MOCKOSbKY OHO NPUMEHSIETCSA C Pa3NNYHbIMU
OrpPaHNYEHUSIMN 1 UCKITIOYEHNAMM, NPU3BaHHbIX 0becneunTb GanaHc Mexay 3agadven oxpaHbl
TBOPYECKOWN AEATENbHOCTU 1 3afaden pacnpoctpaHeHus uHpopmaumm. C apyrov CTOPOHBI,
OXpaHa TOBapHbIX 3HAKOB M reorpadu4eckmx ykasaHui HanpasneHa Ha OXpaHy npecTimka u
penyTaumm TOProBLEB N UX NPOAYKLMM, @ TaKKe Ha NpeaoTBpaLLeHne HeCaHKLNOHNPOBAHHOIO
NCNoNb30BaHNs Taknx 06o3HavYeHn, CNOCOBHOro BBECTU NOTpebutenen B 3abnyxaeHuve.

17. OxpaHa NC moxeT BkNtodaTb B cebs oxpaHy npas cobCTBEHHOCTU. B Tex cnyyasx, korga
npaBa COBCTBEHHOCTM CYLLLECTBYIOT, HANPMMeEp B CriyYae MMYLLECTBEHHbIX NPaB B KOHTEKCTE
aBTOPCKOro npasa, npaBoobnagatenn MoryT OCyLeCcTBNASATL 3TN NpaBa camu, AaBaTb
paspeLleHne Ha X UCMOonb3oBaHWe APYrMMn nuuammn (T.€. NPaBo MOXET NULLEH3NPOBATLCS),
n/unu 3anpeLatb UX UCNOMb30BaHWE APYTMMU NULaMu.

18. OxpaHa NC He obdasaTenbHO nogpasymeBaeT npefoctaBrieHme npaBs coOOCTBEHHOCTH:
HanpuMmep, NMYHble HEUMYLLIECTBEHHbIE NMpaBa, NPeayCMOTPEHHbIE aBTOPCKMM MpaBoM,
obecneynBaloT KOHTPOIb Hag cnocoboM MCMONb30BaHUS NPON3BEAEHUS, a He Had caMOoMn
BO3MOXXHOCTbIO €ro MCMoSb30BaHNst, NPUYEM B HEKOTOPbIX Cy4vasix Aaxke nocne UcTeyeHus
CcpoKka OeNCTBUS MMYLLECTBEHHbIX NpaB. AHanorn4yHbiM obpasom NpuUHyaUTENbHbIE
(HeaoOpoBONbHbLIE) NMLEH3UN B KOHTEKCTE aBTOPCKOro npasa No3BoNsioT perynuposaTb
cnoco® 1Mcnonb3oBaHUA NPON3BEAEHMSA N CBSI3aHbl C yNaTon «CnpaBeanMBoro
BO3HarpaxaeHmsi» unum «o6oCHOBaHHOrO aBTOPCKOro roHopapay (CM., Hanpumep, cTaTby
11bis(2) n 13.1 BepHckon koHBeHUMM 1971 1.).

®opmbi oxpaHsl IC, Hauborniee 8axHbie ¢ MOYKU 3peHusi oxpaHbl TBK

19. Tlockonbky MHorne TBK npeactaBnsatoT cobon nutepaTypHble N XYOOXECTBEHHbIE
NPOM3BEAEHNSA U UCNONHEHWS, ONS UX OXPaHbl OCOOEHHO BaXXHbl MEXaHU3Mbl OXpPaHbl
aBTOPCKOro NMpaBa U cMexHbix npae®. TpaauunoHHble 06pasLbl B MPUHLMNE MOTYT OXPaHATLCA
Kak NpoMblILLIeHHble obpasubl. [nst oxpaHbl Ha3BaHM, 0603HaYeHNI 1 CMMBONOB Hanbonee
BaxHbl cuctemMbl IC, obecneumsatoLme oxpaHy 3HAKOB M yKa3aHWU, a Takke 3akoHbl 0 6opbbe
C HegoGpPOCOBECTHOW KOHKYPEHLINEN.

% B NpeaLUecTBYOLMX JOKYMEHTax U3naranncb OCHOBHbIE MPUHLMMLI aBTOPCKOTO NpaBa 1 CMEXHbIX NpaB U UX
npumeHenne k TBK. Cm. gokymeHT WIPO/GRTKF/IC/6/3.
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MexdyHapodHbie KOH8EeHUUU U 002080pkI 10 8orpocam MIC, 8axKHbI€ C MOYKU 3PEHUST OXpPaHb!
TBK

20. KoHBeHLMN 1 OoroBopbl B 0611acT aBTOPCKOro npasa U CMeXHbIX Npas,
aaMUHUCTPaTUBHbIE PYHKLMU KOTOPbIX BbiNonHseT BOMC, o6pasytoT MexayHapoaHyto
CUCTEMY NPUHLMMNOB 1 HOPM, KOTOpbIe FrocyAapcTBa, paTuduLMpoBaBLLME 3TU UHCTPYMEHTHI,
peanusyloT Yepes CBOM HaLMoHarbHble 3aKoHbl. MexayHapoaHble KOHBEHLUM U IOrOBOPbI
npegycmaTpusatoT rubkmMe HopMbl MO psiay BONPOCOB, M HALMOHAaNbHOe 3aKOHOAaTENbCTBO
MOXET B 3HAUMTENbHOWM CTENEHN OTNNYATLCS OT OAHON PUCOMKLNM K APYrOi, MO3TOMY Ha
npaktuke oxpaHa NC aBnsieTcs, npexae BCero v rnasHbIM 06pa3om, BONPOCOM HaLMOHaNbHOro
3akoHogaTtenscTBa. lMoaTomy Ha npakTuke oxpaHa NC B nepByto odepesb 1 rMaBHbIM 06pa3om
SIBMSIETCS BONPOCOM PErynmpoBaHus HaumMoHanbHOro 3akoHoaartensctea. BaxHo oTMeTUTb,
4TO MeXAyHapoaHble OrOBOPbI HAaNpPaBreHbl Takke Ha 3alnUTy NpaB B MHOCTPaHHbIX
IOPUCONKLMNAX HAa OCHOBE HaLMOHANbHOIO pexrmMa v NPUHLMNOB B3aUMHOCTM.

21. B pamkax HacToswero aHanmsa ynoMmHaloTCa criegyowme OCHOBHbIE MeXAyHapoaHble
KOHBEHLUn n goroeopbl B obnactn UC:

(a) MexgyHapogHas KOHBEHLMS MO OXpaHe NpaeB UCMOJTHUTENEN, NPON3BOANTENEN
doHorpamm u BellatenbHbiX opraHmsaumn 1961 r. («Pumckasa koHBeHuus 1961 r.»);

(b) Mapwxckas KOHBEHLMS MO OXPaHe NPOMbILLIIEHHON cO6CTBEHHOCTM 1967 T.
(«Mapwxckasa koHBeHUMS 1967 T.»);

(c) BepHckast KOHBEHLMS NO OXpaHe NUTepPaTYPHbIX U XYA0XKECTBEHHbLIX MPOM3BEOEHNN
1971 r. («bepHckas koHBeHUMA 1971 r.»);

(d) KoHBeHuumsi 06 oxpaHe nHTepecos npoussoanTenen goHorpamm 1971 r. («KoHBeHumA
no cpoHorpammam 1971 r.»);

(e) CornaweHune TPUMC 1994 r;
(f) Oorosop BOWNC o6 aBTopckom npase 1996 r. («OAIT 1996 r.»);
(g) Ooroeop BONC no ncnonHeHuam n goHorpammam 1996 r. («OND 1996 r.»); n

(h) MeknHckuin porosop NO ayanoBuayanbHbIM UcnonHeHnam 2012 . («[lekuHckun
porosop 2012 r.») (goroBop noka He BCTynun B cuny)'?,

«OxpaHa» 8 omnu4ue om «cbepexeHusi», «CoXpaHeHUsI» unu «codelcmeusi pa3sumuio»

22. B cooTtBeTCcTBUM C OBCYXAEHUSIMU, COCTOSIBLULMMUCA paHee B pamkax KomuTteTta, TepMyH
«OXpaHa», ynoTpebnsaembin B peweHnn KomuteTa, NpyHATOM Ha ero 12-i ceccun B oeBpane
2008 r., noHMmMaeTcHa kak oxpaHa B TOM CMbICIie, B KOTOPOM 3TOT TEPMUH UCMOSb3yeTCH B
cucteme NC (MmeHyemasi MHorga «npaBoBOW OXPaHOW»), T.e. KaK OXpaHa pe3ynbTaToB
4YenoBeYeCcKoro MHTENNeKTyanbHoro Tpyaa v MHHOBaLUW OT HECaHKLMOHUPOBAHHOIO
NCNONb30BaHWS.

0 CnepyeT oTMeTUTb, YTo MappakeLlckuii JoroBop 06 o6rerdyeHnn 4ocTyna cnenbix v NuL, ¢ HapyLIeHUSIMU 3PEHMS
UM UHBIMU OTPaHNYEHHBIMW CMIOCOBHOCTAMM BOCMPUHUMATL NeYaTHY MHOPMaLMo K Ony6MKoBaHHbLIM
nponssedennam 2013 r. He ynoMMHaeTCs B JAHHOM KOHTEKCTE, MOTOMY YTO OH HE MMeEeT NOCNeACTBUN, UMEIOLLX
3HayeHne ¢ TOYKM 3peHns oxpaHbl TBK.
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23. «OxpaHa» NC B 9TOM CMbICNE OTNNYaeTCcs OT «COepexxeHnsa», «COXpaHeHUa» u
«COOENCTBUS PasBUTUIO» KYNbTYPHOIO Hacneaus, KoTopble, Kak NpaBuiio, CBA3aHbl C
BbISIBIIEHNEM, JOKYMEHTUPOBAHWEM, Nepefayei U BO3BPpaLLEHMNEM K XXMU3HU MaTepuarnbHOro u
HemaTepuanbHOro KyrnbTypHOro Hacneaus ans obecnevyeHns ero COXpaHHOCTU UIu
XM3HecnocobHoCTU. XOoTs caMu o cebe MHCTPYMEHTLI M NPorpaMmbl, HanpasreHHbIe Ha
coxpaHeHue u cogenctane passutuio TBK, BaxkHbl U AoMNOMNHAT oxpaHy TBK, ocHoBHOe
BHVMMaHWE B paMKax HacTOsILLEro aHanuaa, B COOTBETCTBUU C pelueHnem KomuTteTa, NpuHATBIM
B peBpane 2008 r., cocpeaoToyeHo Ha npaBoBor oxpaHe TBK. 3akoHbl n nporpammel, He
oTHocswmecs k obnactn C n kacarowmecs CoXxpaHeHWs XXMBOro Hacneams u cogencTans ero
pasBUTUIO, MOTYT UrpaTb MOSME3HYIO POSb, AOMOSHASA 3aKOHbI, PErYNINPYIOLLME BONPOCHI OXPaHbl
NC. MHorue uenu, cea3aHHble ¢ TBK, 0 KOTOpbIX 3as8Bnst0T 06LWMHbI, MOTrYT OblTb AOCTUMHYThI
He Npy NOMOLLU Mep TOro TUNa, KOTopble NpUMeHsaoTCS B cucteme MIC, a npu nomoLum mep u
nporpamMm, HanpaerieHHbIX Ha cbepexeHne, COXpaHeHne 1 COAENCTBME Pa3BUTUIO KYNbTYPHOMO
Hacnegusa. Kpome Toro, Ans npefoTBpaLleHns HexenaTernbHOro ucnonb3osanns ceonx TBK
O6LUMHBI UCNONB3YIOT ApYyrMe NHCTPYMEHTbI, HanpuMep, cpeacTBa, Co3AaBaeMble B paMKax Ux
TpaguumMoHHoro npasa. OTMevanochb Takke, YTO COXPaHEHUIO U Pa3BUTUIO KyNbTYP KOPEHHbIX
HapO4OB MOXET cnocobCcTBOBaThL Hagnexallee NCNonb3oBaHe TPaANLMOHHBLIX Ha3BaHWUN,
CNoB 1 CMMBOJIOB, a Takke apyrux TBK.

Llenu, cesizaHHbIe ¢ oxpaHol TBK

24. B 6onee paHHUX OOKyMEHTax yKasblBasiCs Lienblv pag uenen, onpegeneHHbIxX
rocygapcTeamm v oblwmHamm B cesian ¢ TBK'. OgHu 13 HUX MMeloT obLLuii XxapakTep, Apyrue
bonee HenocpeacTBeHHO cBsi3aHbl ¢ MIC n oxpaHon TBK. Kpome Toro, B kauecTBe MCTOYHWMKA,
OTpaXaroLLero YasiHusa KOpeHHbIX HapoaoB, ynomuHanack [deknapauna OOH o npasax
KOPEHHbIX HAapOaOoB.

25. [nga Hagnexawen KOHKpeTM3aumm HaCTOosILLEro aHanuaa, a Takke ¢ yyetom 6onee
paHHuX obcyxaeHunn n pewerns MKIP, npuHaToro B dpespane 2008 r., npegnaraeTca cuntatb
HenocpeaACcTBEHHbLIM NMPeaMeTOM HaCTOSLLEro aHanuaa Lernm, KOHKPETHO CBSA3aHHbIE C OXpaHOW
TBK npv nomowm mexaHuamos NC.

26. CnepgyeT HaNOMHWUTb, 4YTO y4acTHUkM MKIP, npyHumas BO BHUMaHMe BO3MOXHOCTb
NpUHATUS Mep BHe cdpepbl cuctembl VIC, ykasbiBanu pasnmyHble 3KOHOMUYECKUE U
BHE3KOHOMMYECKUe Lenu oxpaHbl TBK, ocHoBaHHOW Ha npuMmeHeHnn mexaHmnsamos VC, B
YaCTHOCTMW:

(a) OXpaHy MHTENNEeKTyanbHbIX NpaB ansa coaencTeus 9KOHOMWMYECKOMY pa3BUTUIO:
HEKOTOpbIe OOLLNHBI CTPEeMATCA 3aABATb UHTENNEKTYyallbHbl€ NpaBa Ha CBOU TBK u
OCYyWECTBIIATb Takne npasa, no3sondrowne M ncnonb3oBatb NX KOMMEPYECKMM
06pa30M B MHTepeCax CBOero 3KOHOMM4YECKOro pa3BnTuA,

(b) oxpaHy MHTenneKkTyanbHbIX NPaB Ansi NpeaoTBpaLLeHUs HeXxenaTenbHOro
ncnonb3oBaHusa TBK gpyrumu nuuammn: HekoTopble 06LLMHBI MOTYT CTPEMUTLCS
OCYLLIeCTBMATb MHTENNEeKTyarnbHble NpaBa Ha ceou TBK ans npegoTtepalleHms ux
NCMNONb30BaHMS M KOMMEpPLManm3aumm 4pyruMmm nuuamm, BKoYas Ucrnonb3oBaHue,
ockopbnsioLee N yHuxkatoLee KynbTypy, a Takke UCNonb3oBaHUE, HEBEPHO
npeacTaBnsowee ux KynbTypy; u

(c) oxpaHy OT ocyLleCTBNEHNS MHTENNEKTYarnbHbIX NpaB APYrMX Nuu: OOLUHbBI Takke
CTpemMATCSA NpegoTBpallaTh nonyvyeHmne nnmn coxpaHeHme npae MIC Ha ceom TBK, a
TaKkKe Ha Npou3BefeHusl, co3aaBaeMble Ha UX OCHOBE UK NyTem Ux nepepaboTky,
Apyrumu nuuamu. 31O npeanonaraeT UCNofb3oBaHMe 3aLUUTHLIX MEXaHMU3MOB,

"WIPO/GRTKF/IC/6/3.
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BGrOKMPYIOLLMX OCYLLIECTBIIEHMNE NHTEMMEKTyarnbHbIX MpaB TPETbUX N1, Nnn
ynpexxgarLumx nonyyeHne npas, KOTOpble CYUTAOTCHA NPOTUBOPEYaLLUMN MHTepecam
O6LWKMHBI UnK BbIny NonyyeHbl 6e3 cornacusa O6LMHbLI («3aWUTHaAA OXpaHa»).

KoHKkpemHbie xenamernbHble ¢popMbl oxpaHbl TBK

27. Cnoco6bl ucrnonb3oBaHua pasnuyHbix opm TBK B Mupe Becbma pasHoobpasHbl. B
bonee paHHUX OOKyMeHTax Komuteta npuBogmnmcb NpuMepbl BUA0B NPUCBOEHUS BblpaXKeHUn
KynbTypbl, Ha KOTOpPbIE YKa3blBalOT KOPEHHblE 0BLLMHbI 2.

28. W3 aTuX peanbHbIX MPUMEPOB CrieayeT, YTO Takme OOLMHbI U OpYrne CTOPOHbI
3anHTEpeCcoBaHbI:

(a) B oxpaHe TBK 0T HECaHKLMOHNPOBAHHOIO NCMNOMIb30BaHMWS, BKNOYas
BOCNpou3BeaeHne, nepepaboTky, pacnpocTpaHeHne, UCMOSTHEHME U UHbIe NOAO0OHbIE
AENCTBMUS, B OCOBEHHOCTN KOMMEPYECKOrO NCMOMb30BaHUS;

(b) B npegoTepawieHun ucnonb3oBaHuda TBK, asnstoLieroca ockopoutenbHbiM,
YHU3UTENbHbLIM W/WUNN HENPUEMIEMbBIM B KySTIbTYPHOM Y AYXOBHOM OTHOLLUEHWM;

(c) B NpegoTBpaLLeHnn NPpUCBOEHNS penyTauun nnn camobsITHOro xapakrepa TBK,
cO3/aloLero noXxHoe BnevyaTneHvne, Y4To NpoaykT ABMsSeTca NOANVHHbLIM
TPaAWLUMOHHBIM U3aenveMm, 3a CHeT UCNOMb30BaHWSA BBOAALMX B 3abnyxaeHue nnm
NOXHbIX MPU3HAKOB MOASIMHHOCTU UM MPOUCXOXAEHUSA U KONMPOBAHUSA «CTUNSA»
TpagVLUMOHHBLIX U3LENUN;

(d) B npepoTBpaLeHun cutyauun, korga TBK ncnonbayrotca 6e3 ykazaHusa UCTOYHUKA;

(e) B npuMeHeHnn 3amTHOM oxpaHbl TBK (To ecTb NpoTUBOAENCTBUSA MNOMNYyYEHNIO
apyrumu nuuamm npas VIC Ha TBK nnn nx agantauuu); u

(f) B NpegoTBpaLLEHUN HECAHKLMOHMPOBAHHOIO packpbITUs KoHUaeHUManeHbiX TBK
unn TBK, coxpaHaeMbix B TanHe

29. [ng yToYHeHus1 COOTBETCTBYIOLLNX BapNaHTOB AENCTBUN N NpUOAHUSA HACTOSALEMY
aHanmay Gornee nNpakTU4ecKom 1 NpUKNagHoN HanpaBieHHOCTU NpeasiaraeTcs COCPeaoTOUnTb
€ro Ha 3TUX LECTM OCHOBHbIX dOpPMax OXpaHbl, BbISIBIIEHHLIX 1 PACCMOTPEHHLIX B ©bonee
paHHUX AOKYMEHTaX.

30. B cBs3u ¢ 3awmtHON oxpaHon TBK npegnaraetca cocpeaoTounTb BHUMaHME Ha
npeanoxeHuax o6 oxpaHe oT (i) HeCaHKUNOHNPOBAHHOIO NCNOMNb30BaHNsi aBTOPCKMX NpaB 1
npaB Ha obpa3subl B CBA3W C NPOM3BEAEHNAMM, NONYyYEHHbIMU Ha ocHoBe TBK, Bkntovas
nagenua pemécen, u (ii) HeCaHKLMOHNUPOBAHHOW PErncTpaunumn MECTHbIX 1 TPaOaULMOHHbIX
Ha3BaHWI, CITOB U CUMBOJIOB B BUAE TOBAPHbIX 3HAKOB.

3HayeHue mepmuHa «rpobesibiy

31. Pewenne MKI'P, npuHATOoe Ha ero gBeHaauaTon ceccumn, npegycMaTpmMBaeT aHanms
«npobenoBy B «0bA3aTenbLCTBax, HOPMATMBHbLIX MNOJSTIOKEHUSAX N BO3MOXHOCTSIX, YKe
CYLLIECTBYIOLNX HA MEXAYHapo4HOM YpOBHe B obnactu oxpaHbl TBK/B®».

32. [loHsTne «npobeny», ncnonbayemoe B peweHunn MKIMP, nogpasymesaeTt Hanndne
Heya0BNETBOPEHHOW SKOHOMUYECKOW, KyNbTYPHOW UK counanbHom notpebHocTn. BoissneHvne

2 NokymeHTsl WIPO/GRTKF/IC/5/3 u WIPO/GRTKF/IC/6/3.
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TaKuUX SKOHOMUYECKMX, KyNbTYPHbLIX UM coumarnbHbIX NOTpebHoCcTen 1 onpeaeneHve Toro,
ABNAIOTCA NU OHU «HEYOOBETBOPEHHBIMU» — 3TO NPEANPUATHME HeonpeaeneHHoro oobema,
nockorbky B pamkax MKI'P noka oTcyTcTByeT JOroBOPEHHOCTL MO 3TUM BOMpPOCcaM.
OnpepgeneHve HeyaOBMETBOPEHHOW NOTPEBHOCTN Kak «npobenax, u Npexae Bcero
onpeperneHve HeobXxoAMMOCTH 3anonHeHns aToro npoberna — 310 BOMPOC, KOTOPbIA [OIMKEH
pellaTbCsa rocyaapcTBaMum-yrieHaMu.

33. Tewm He MeHee, NpMHMMas NparMaTU4YHbIN NOOXOA, B paMKax BbIMOMHEHUS peLLEeHUs
MKI'P BO3MOXHO BbISIBUTL NPOBENbI, KacaroLmnecs:

(a) hbopm oxpaHbl, xxenaTtenbHbIX 4518 rocy4apcTB U 06LWMH (KOTOpbIe YNOMSAHYTbI BhiLLE);
n/vnm

(b) KOHKPETHbIX OCO3HAHHbLIX TEXHNYECKMX HEJOCTATKOB cyLlecTByowen cuctemsl IC B
cBs3u ¢ oxpaHon TBK. 31n Bonpockl nogpobHo paccmaTpmBanucb B MaTepuasnax
OMpPOCOB M APYrnMX AOKYMEHTaX U MaTtepmanax, KoTopble roTOBUINCL B paMKax
aedarenbHocTn MKIP '3,

34. XKenatenbHble hopMbl OXpaHbl ObINM oNpeaeneHsb! Bollwe. B kayecTBe KOHKPETHbIX
TEXHUYECKMX orpaHudeHun cuctem NC, Hambonee BaxHbIX C TOYKM 3peHns oxpaHbl TBK,
yKasblBanucb crieqyome MOMEeHTbI:

(a) TpeboBaHne «OPUrMHANBHOCTUY: aBTOPCKNUM NPaBOM OXPaHAKTCS TONbKO
«OpUrMHanbHbIE» NMPON3BEAEHMS, MHOTUE Xe TPaaULMNOHHBbIE NUTEpaTypHbIe U
XyO0XXeCTBEHHbIE NPOM3BEAEHNSI HE ABMNSIOTCA «OPUrMHANbHBIMUY» B 3TOM CMbICIE.
Takke ykasblBanocb, YTo TpaauLMOHHbIE 00pa3upbl HE ABMNSAOTCS «HOBbIMUY» UMK
«OpUrMHanNbHbIMU» B KOHTEKCTE OXpPaHbl MPOMbILINEHHbIX obpa3suos. C apyrou
CTOPOHbI, NepepaboTaHHble TBK MoryT nony4aTtb oxpaHy Kak «OpuUrmHanbHble» 00beKTbI
aBTOPCKOro nNpaBa unu kak obpasubl, B CBA3M C YeM NpeabsaABnsaoTcs TpeboBaHUs
NPUMEHEHUS «3aLUUTHOM OXPaHbI» (CM. HUXE);

(b) «CobCTBEHHOCTLY: MPUMEHEHNE UHCTPYMEHTOB OXpaHbl aBTOPCKMX NpaB 1
NPOMbILUNEHHBbIX 06pa3LoB YacTo TpebyeT yka3aHnsi M3BECTHOrO KOHKPETHOro aBTopa
U1 aBTOPOB ANd onpegeneHnsa npasoobnagarenen n TOYHOro peLleHns Bonpoca o
TOM, KMo Moxxem 6bimb beHegbuyuapom rpas. OgHako onpenenuTb aBTopos TBK n,
COOTBETCTBEHHO, NpaBoobriagartenen n 6eHeduuymapos npas Ha TBK, 3aTpyaHUTEnNbHO,
€CINN He HEBO3MOXHO, Nnockonbky TBK co3gaHbl n coxpaHsatoTca obLmHammn n/unm nx
aBTOpPbI NPOCTO HEM3BECTHbI U/UNN HE MOryT ObITb yCTaHOBMEHbl. CamMo noHATue
«COBCTBEHHOCTM» B TOM CMbICIE, B KAKOM OHO yrnoTpebnsetcs B cucteme VIC, Takke
MOXeT BbITb HEMOHATHbLIM AJ11 MHOMMX KOPEHHbIX HAPOAOB (CM. HWXe MOof 3arofIoBKOM
«lMOHATUIHBIN pa3pbIBY»);

(c) @ukcayus: TpeboBaHne dumkcaunmn, NpegyCMOTPEHHOE 3aKoHO4aTENbLCTBOM 00
aBTOPCKOM MpaBe MHOIMX CTPaH, UCKNoYaeT BO3MOXHOCTb obecrneyeHnsi oxpaHbl
HemaTepuarnbHbIX U YCTHbIX BbIP@XXEHWIN KyNbTYpbl, TAKUX KaK CKa3Ku, TaHLbl NN NECHMW,
00 nX BOMMoLeHns unum 6e3 nx BonmnoLeHnsi B KaKon-To popMe Unm Ha Kakom-TO
Hocutene. [laxe HeKoTopble «3adUKCUPOBaHHbIE» BblIPaXXEHWS!, TaKNe Kak packpacka
nvua, packpacka Tena unv ckynbnTypbl U3 Necka, MoryT He oTBeYaTb 3TOMY
TpeboBaHuto pukcaummn. C gpyron cTopoHbl, npaea Ha 3anucu TBK n nx doopmbl nx
OOKYMEHTMPOBaHWS NpUHaAnexar nvuy, BbINOMHMBLLUEMY Takue OeNCTBUS doukcauum, B
YaCTHOCTW, UccregoBaTensiM 3TUYECKON My3bIKM UM GOONbKIIopa 1 Apyrnm
uccnepgoBaTtensm, a He caMum Hocutenam TBK;

3 Cwm., Hanpumep: WIPO/GRTKF/IC/1/5; WIPO/GRTKF/IC/3/11; WIPO/GRTKF/IC/5/3; WIPO/GRTKF/IC/6/3.
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(d) Cpok oxpaHbi: yTBEP)KOAETCS, YTO OrPAHUYEHHbIA CPOK OXPaHb!, NPUMEHSIEMBIA NPK
OXpaHe aBTOPCKUX U CMEXHbIX NpaB U NPOMbILWNEHHbIX 06pa3uoB, He NoAXoauT Ans
TBK. Bo-nepBbix, OH He oTBe4YaeT notpebHocTn obecneveHnsa oxpaxbl TBK Ha
NOCTOSIHHON OCHOBE MIK MO KpanHen mepe B TeYeHne Cpoka XKU3HN obLnHbI. Kpome
TOro, OrpaHMYEeHHOCTb CPOKa OXpaHbl NpegnonaraeT onpeaeneHHOCTb BpeMeHU
co34aHusa unn nepBoro obHapoaoBaHMsA Npon3BeaeHus, Kotopoe B crnyvae TBK vacto
HEN3BECTHO;

(e) ®opmanbHbie mpeboeaHusi: ecrnv Npu NoNy4YeHUN oxXpaHbl aBTOPCKUX Y CMEXHbIX MpaB
dopmarbHble TpeboBaHMS OTCYTCTBYIOT, TO MPU MNOyYEHMUN OXPaHbl MPOMbILLNEHHbIX
06pa3LIoB 1 TOBApHbIX 3HAKOB NpeayCMOTPEeHbI onpeaeneHHble TpeboBaHusA B
OTHOLLEHMWN PerncTpaummn npas 1 NPoasieHNs ee cpoka. YkasblBanoch, YTo Takue
TpeboBaHWA 3aTPYAHSOT UCNorb3oBaHNe 3TUX cuctem NC KopeHHbIMU U
TPaAMLMOHHBIMU OBLLIMHaMU;

(f) UcknroyeHus u ogpaHuydeHus: NOMUMO obcyxaeHus Bonpoca 06 orpaHNYeHHOCTH
CpokoB, obecneymBaemMbix 6onbluMHCTBOM chopm VC, yTBEpPXKOANOCh, YTO Apyrne
WCKIIOYEHMS N OrpaHn4eHunst, 0bbl4HO NPeayCMOTPEHHbIE 3aKOHOA4ATENbCTBOM MO
Bonpocam VC, He nogxoaaTt ans TBK. Hanpumep, TunndHoe nckniodeHne ns
aBTOPCKOro npasa, AonyckaroLiee BOCNpoM3BeAeHE CKYNbNTypbl UK U3genus
XyOO0XECTBEHHbIX pemMeceri, NOCTOAHHO SKCMOHUPYEMOro B NyGrMYHOM MecTe, B Buae
doTorpaduini, pUCyHKOB M MHbIX M306paXeHW, MOXET Bbi3bliBaTb 03a604EHHOCTb
npeacTaBuTeNen KOPEeHHbIX Hapo4oB M HapyLwaTb UX TPaguLMUOHHbIE Npasa.
AHanormyHblM 06pa3om, HauMoHarbHble 3aKOHbl 06 aBTOPCKOM MpaBe YacTo
paspeliatoT nyénunyHbiM apxmeam, bmbnunortekam n apyrmm NnogobHbIM yupexxaeHnsam
aenatb penpoaykumMm NponsseaeHnn 1 oTKpbIBaTb AOCTYN K HUM A58 ny6nuku.
HekoTopble 13 Taknux UCKNIYEHUI U OFPaHUYEHUN KPUTMKOBANUCh NpeacTaBuTensamm
KOPEHHbIX N TPaAULMOHHbIX OOLLMH; ApyrMe NpeacTaBuTeNn NnogvyepkmBanu, Yto npm
NPUMEHEHMM NHOObLIX UCKIKOYEHMI U OFPaHUYEHNIN CneayeT yYnTbiBaTb 00LWECTBEHHbIE
WHTEepecChl; U

(9) Bawummnas oxpaHa: KOPEHHblE HAPOAHOCTN U OB6LLMHBLI 03ab04eHbI TEM HAKTOM, YTO HE
CBSI3aHHbIE C HUMW KOMMaHUN 1 YacTHble LA UMUTMPYIOT uUnu konvpytoT ux TBK unu
NCNONb3YIOT UX KaK UCTOMHUK BOOXHOBEHMS!, obecrneunBasi oxpaHy UHTENNEKTyanbHbIX
npaB Ha CBOW NPOU3BOAHbIE Npon3BeaeHus, 06pasLbl, 3HaKn Unn gpyrue
npouseeneHunsi. Hanpumep, o6LWMHBLI BbipaXkanu 03abo4eHHOCTb No NoBoay
NCNONb30BaHNSI HE CBA3aHHbLIMW C HUMW NLLAMK COB, Ha3BaHWA, 00pa3LoB, CUMBOSIOB
N OpYyrmx oTnnYmTenbHbIX 0003HAYEHMIN B KOMMEPYECKUX LIENSAX N UX peErncTpaumm B
KayecTBe TOBapHbIX 3HAKOB. Kpome Toro, HM 3akoHoaaTenbLCTBO 06 aBTOPCKOM Nnpase,
HW 3aKOHO4ATENbCTBO O NPOMbILLNEHHbIX 06pa3sLax He npeaycMaTprMBaeT OXpaHbl
«CTUNA» NUTEPATYPHbBIX N XyOOXKECTBEHHbIX NPON3BEEHUIA NN, COOTBETCTBEHHO,
00pasuos.

MMpo6erbi, Komopble HernocPedcMeeHHO He PAacCMampuUBaloMcsi 8 paMKax Hacmosiueao
aHanusa

35. TMoHsmulHbIl paspseie: MNpeanaraemMblii akLEHT Ha Taknx npegnosriaraeMblX KOHKPETHbBIX U
TEeXHMYECKMX HegocTaTkax cywecTByromnx cuctem NC He AOMKHO NPUBECTU K TOMY, 4YTO ByayT
ynyuieHbl n3 Bugy 6onee rnyboknme NOHATUMHBIE Pas3nnyunsa Mexay LensiMv n opueHTMpamm
KOPEHHbIX HAPOOO0B U LensaMn n opneHTupamm cyliectsytowen cuctemsl IC. Bonee Toro,
ycMaTpuBaeTCs onpeaeneHHas CBA3b Mexay TakuMu MOHATUNHBIMUK Pa3fnynsaMm m
TexHu4YeckuMmn Hegoctatkamu. NpegcraBuTenn KOPEHHbIX HAPOAOB, yYacTByowWme B paboTe
KomuteTta n apyrux oopymoB, SICHO Bbipaxkanu CBOM COMHEHUS MO MOBOAY CNOCOBHOCTU
TpaauumnoHHon cuctembl UC oTBedvaTtb Ux pyHaameHTanbHbIM Hyxkgam. OTMevanocs,



WIPO/GRTKF/IC/46/7
MpwunoxeHwue |, ctp. 12

HanpMMep, YTO CamMo MNOHATUE «COBCTBEHHOCTUY, UCMONb3yeMoe B OOLLENPUHATON cucteme
NC, He COBMECTMMO C NOHATUSAMWN OTBETCTBEHHOCTU 1 3a60Tbl 0 coxpaHeHun TBK, koTopble
nexxaT B OCHOBE TPaaULIMOHHOIO Npaea 1 CUCTEM, OCHOBaHHbIX Ha obbivasix. Ecnu cuctema
aBTOPCKOro npaea AaeT UCKMYNTENbHbIE NpaBa YacTHOM COOCTBEHHOCTU OTAENbHbLIM NULAM,
aBTOpbI, NpYHaAnNexalwmne K KOpeHHbIM HapoaaMm, AOSMKHbI cobnogaTe AUHAMUYHBLIE U CITOXKHbIE
npaBuna n HoOpMbl OTBETCTBEHHOCTH, ABNSAOLLMECS OOLLUMHHBIMU NO CaMOW CBOE NpuUpoae u
CKopee HanomuHarLue npasa A0BEPUTENBHOIO UCMNOMNb30BaHUS UMK pacnopsikeHns 4.

36. B pamkax HacTodwero aHanusa 3t bonee pyHaamMeHTanbHbIE pasnuyung He MOryT Jaxe
ObITb pacCMOTPEHbI B NOSTHOM 06beEMe, HE roBOPS Y>ke O TOM, YTOObI NpegnaraTe kKakoe-To
pewleHnsa ana ux npeogonennd. Cucrema aBTOPCKOro npaea, Mo CyLlecTBy, NpM3BaHa
obecneymBaTb MakcMManbHO cbanaHcMpoBaHHOE M CNpaBeanMBOE KOMMEPYECKOE
ncrnonb3oBaHWe NponsBeaeHnin TBOPYECKOro Tpyaa, B TO BpeMs Kak MHorne TBK cosgaBanunch
npexae BCero B AyXOBHbIX M PENTUIMO3HbIX LIENsiX U He Obinn npegHa3HayveHbl 4ns
MakcumarnbHO LWMPOKOro NyenuyHoro pacnpoctpaHeHus. C apyron CTOpoHbl, MHorne TBK
CO34aloTCs B NEPBYIO ovepenb AN AyXOBHbIX U PENMIMO3HbIX Lienen, a He ans Toro, YTtoobl
BbIATU MO BO3MOXHOCTU Ha Camyto LUMPOKYHO Ny6nmky. Kak yxe ykasblBanoch B xoge
obcyxaeHus aTnx BonpocoB B KomuteTe'®, noTpebHOCTM KopeHHbIX OBLLIMH, KacatoLLmecs
npyHagnexawux um TBK, koTopble He MOryT ObITb YAOBMETBOPEHbI B pamkax cuctemsl VC,
Mornu 6bl, BO3MOXHO, BbiTb yAOBNETBOPEHbI NyTeM co3gaHua cuctemol C sui generis n/vnm
NCMOb30BaHUSA MEXaHN3MOB, HE OTHOCALLMXCA K cucTeme VIC, Hanpumep, 3aKOHOB O 3anpeTe
KOLLLYHCTBEHHbIX OEeNCTBUIA, 0becneveHnn KynbTyPHbIX U UHbIX NPaB YerioBeka, 3awuTe
YerioBeYeCKOro JOCTOMHCTBA, COXPaHEeHUN KyIbTypHOro Hacneausl, 3aKoHOB O KreBeTe, npas
Ha Ny6nnyHoe ncnonb3oBaHMe U HOPM, rapaHTUPYIOLLMX HENPUKOCHOBEHHOCTb YaCTHOM KU3HW.
B aTOI CBSI3M B Ka4eCcTBE UCTOYHMKA, OTPaXKAKOLLErO YasHUA KOPEHHbIX Hapoa4oB, yNoOMUHanach
Oeknapauma OOH o npaBax KOpeHHbIX HAPOAOB.

37. Pa3spbie Ha npakmu4yeckom yposHe: Bo-BTOpbIX, paboTa no cbopy dakTuieckmnx
maTepwuanos, nposeaeHHas BOVC B camom Havane atoi nporpaMmbl, B 1998 1 1999 rr. "8,
nokasana, 4to Hanbonee cyLeCTBEHHbIMY NPenaTCTBUAMKN AN 3EKTUBHOIO NCNONb30BaHUSA
MHCTpymMeHToB MIC KOPEHHBbIMU M MECTHbIMM 0BLLMHAMN MOTYT ObiTb NMPENSTCTBUS TEKYLLETO U
NPaKkTUYeCcKoro xapakrepa, Takme Kak orpaHM4YeHHbIe BO3MOXHOCTW MNOMyYeHNs Hagnexaimx
IOPUANYECKNX KOHCYNbTaUMA U HE4OCTAaTOYHOCTb (PUHAHCOBLIX CPEACTB AN1S NpUobpeTeHns n
3awmTbl NnpaB. B uccneposaHunsax AHke, BbINONHEHHbIX Mo 3akady BOWC, aTtu npaktuyeckme
TPYAHOCTM OTMEYEHbI, HanpuMep, B rnaee «/icnonb3oBaHMe TOBapHbIX 3HAKOB AN OXpaHbl
TPaAAMLMOHHBIX BbIpaXXEHUIN KynbTypbl». [0na npeogoneHus aTux NpensaTcTBUMA Npeanaranuch
caMble pasfnuyHble peLleHnsi, BKoYasa UCMNOMb30BaHNE MEXAHN3MOB anbTEePHAaTUBHOIO
yperynupoaHusa crnopos (AYC)'". Takue npaktuyeckue npensaTcTBUsA He ABNSAKTCA NpeaMeToM
HacTosLwero aHanumaa.

38. TBK, Haxodsuwuecs e obuwem snadeHuu: B-TpeTbux, BaXXHOW N NMOCTOSHHO BHOBb
BO3HMKatloLen npobrnemon oxpaHbl TBK saBnaeTca onpeneneHme BnagenbLEB BblpaXKeHUN
KyNbTypbl, HAXOOALWMNXCA B COBMECTHOM BflafeHUN HECKONbKMUX OOLLMH, MPOXMBAOLLMX Ha
OLHOW 1 TOW e HaLWOHaIIbHON TEPPUTOPUN UMK HA Pa3ITMYHbIX TEPPUTOPUAX. BO3MOXHbIE
BapuaHTbl peLleHms 3Ton Npobnembl MOryT BKMtoYaTb CXEMbl COBMECTHOIO BnageHusi npaBaMmm
N NpegocTaBrieHne o00LWmMHaM paspeLLeHnst BaaeTh NpaBamMu Ha OOHU U TE Xe UM CXOAHble
TBK pasgensHo. [py 3TOM nogyepKMBanoch, YTo B ONpeaensioLwyo posb B peLleHnn 3TUx
BOMNPOCOB AOSMKHbI MrpaTh TpaauLmMoHHOE Npaeo v npouenypbl. Elle ogHMM BO3MOXHbBIM
peLleHnem aTon Nnpobnembl Morna 6bl 6bITb Nepegada npas rocygapcTBy U oduumanbHOMY

14 Cm. WIPO/GRTKF/IC/3/3. cTp. 3; cM. McDonald, cTp. 45.

5 NokymeHnTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.

16 BOMC, OT4eT 0 pesynbTatax Muccum no cbopy aaHHbIxX; AokymeHTsl WIPO/GRTKF/IC/3/10 n
WIPO/GRTKF/IC/5/3.

17 BOUC, Ot4eT 0 pesynbTatax Muccum no cbopy aaHHbIX; AokymeHTsl WIPO/GRTKF/IC/3/10 n
WIPO/GRTKF/IC/5/3; WIPO/GRTKF/IC/2/10 n WIPO/GRTKF/IC/3/15.
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opraHy. CyuiecTBytoLlne permoHasnbHble OpraHn3aumm n MexaHu3mbl Takke Mornmv 6bl urpaTtb
BaXKHYIO POSb B peLLeHnn NpobnemM «pernoHanbLHoro gornbKiopay.

39. [lpobenbl, ummaHeHmMHble Ornsi cucmem MIC: HakoHeu, npunaratoTcs yecunus K Tomy,
4TOObI BbIABUTL Kak (i) npobensl, cneumdundHsie ana TBK, Tak u (i) npobenbl B MexaHn3max,
KOTOpble MOrnu Obl Ucnonb3oBaTbca Anst oxpaHbl TBK, koTopble He cneuundunydHbl ansa TBK, a
UMMaHeHTHbI ansa cuctemsl C (Hanpumep, orpaHNYeHns 1 UCKIIYEeHNs 3 aBTOPCKOro npaea).
Cuctema NC He obecnednBaeT abCoNOTHOrO KOHTPONA Ha OXpPaHAEeMbIMU OObeKTamu,
npuvyemM B CUCTEMAx OXpaHbl aBTOPCKMX U CMEXHbIX NPaB 0COBEHHO LUMPOKO NPUMEHSIOTCS
UCKMoYEeHWs 1 orpaHuydenns. CylecTBylowmne rpaHnubl npumeHmmMocTn cuctemM VIC, Brnrovas
pelleHns 06 06beMe oxpaHbl, YHacTO OTPAXaKT BaXKHbIE MPUHLIMMNBI OOLLIECTBEHHOW NONUTUKN, B
4YaCTHOCTW, NPUHLMN cBOBOAbLI BbiCKa3blBaHWU M 06LLLECTBEHHOrO 4OCTOSHUS. Takvne NpuHUUMbI
NONUTUKN PacCMOTPEHbI HKE B pasgene «Bonpockl perynupoBaHmsy». Hanpumep, kak
oTMeyan oavH U3 KOMMEHTaTOPOB, MCNOSMb30BaHWE OPYINX KYNbTYp Kak UCTOYHMKA
BAOXHOBEHUSA — 3TO YaCTb TBOPYECKOrO MnpoLecca, a UCnosib3oBaHne «CTuns» Kakoro-to TBK He
o6sa3aTenbHO AOMKHO CYMTATLCA HE3aKOHHbLIM MPUCBOEHNEM, OCOBEHHO eCcnn Nopun 3TOM
yKasblBaeTcst UICTOYHUK TBK.

40. B pamkax HacTosiLero npegsapuTenbLHOro aHanunsa st bonee obwmne npobensl
NMOHATUIAHOIO N NPAKTUYECKOro XapakTepa Aanee He paccMaTpuBalTCcs. TeM He MeHee, OHM
BECbMa CYyLLECTBEHHbI 1 BaXHbl.

[Mpoberbi 8 KOHMEKCME MHO20YPOBHEBO20 M00Xx00a K onpederneHur obbrema oxXpaHhbl

41. Ha cBoen gBaguatb cegbmon ceccum MKIP BHec Ha obcyxaeHne npeanoxeHune o
MHOrOypOBHEBOM MOAX0AE K OnpeneneHno obbema oxpaHbl, KOTOpLIN NpegnonaraeT, YTo
npasoobniagarenn MMEKT pasfMyHble BUAbI U YPOBHW NpaB Ui MOTYT BOCMNOSb30BaTbCA
pasnnYHbIMK Mepamu, B 3aBUCUMOCTUN OT XxapakTepa 1 ocobeHHocTen obbekTa OXpaHbl, YPOBHS
KOHTPONS, KOTOPbIM pacnonaratT 6eHeduumapsbl, U CTENEHM PACNPOCTPAHEHHOCTU OObeKTa
oxpaHbl. MHOroypoBHEBbLIM NOAX0 03Ha4YaeT AndrdepeHLMPOBaHHYIO OXpaHy pasnnyHbix TBK
B LUMPOKOM MHTEepBane oT TPaaNLMOHHbIX BbIPaXKEHWA, AOCTYMHbIX LWMPOKON nybnuke, 4o
BbIPaXXEHWNN, XPaHSLLNXCA B TalHE, cakparbHbIX BblpaXXeHUA UK BblpaXkeHU, He N3BECTHbIX 3a
npegenamm obLUHbI 1 KOHTpoNMpyeMbix 6eHedmunapamu. 3TOT Noagxo4 npeanonaraeT,
Hanpumep, 4To anst ogHmx eugoe TBK (Hanpumep, TBK, coxpaHsieMbix B TaHe, 1 CakpasnbHbIX
TBK) MoryT NpuMeHATbCS 3KCKIH03MBHbIE NMYLLLECTBEHHBIE NPaBa, B TO BpeMs Kak A4ns Apyrnx
BngoB TBK, koTopble ny6nmyHO pacnpocTpaHeHbl UKW LMPOKO N3BECTHLI, HO BCE e CBSI3aHbl C
KOHKPETHbLIMW KOPEHHLIMWM Hapog4amu U MECTHbIMW 0BLMHaMK, 6onee NoaxXoasiLLEen MoXeT
ObITb MOAENb NINYHBLIX HEMMYLLLECTBEHHbIX NPaB.

42. CnepyeTt OTMETUTb, YTO B KOHTEKCTE MHOrOYPOBHEBOIO MOAX0AA K onpeaeneHnto obbema
OXpaHbl NpobGenbl, KOTopble MOryT ObiThb BbISIBNIEHbI HA MEXAYHapO4HOM YpOBHe, ByayT, no-
BMAMMOMY, pasnnyaTbCH B 3aBMCMMOCTU OT YPOBHS UX OXpaHbl, ONpeaensemMoro ¢ y4eTom,
Hanpumep, Taknx MOMEHTOB, Kak xapaktep u ocobeHHocTn TBK, ypoBeHb KOHTpOns,
coxpaHsieMbIi 6eHedumumapamm, n cTteneHb pacnpoCTPaHEHHOCTU BbIPaXKEHWN.

Pesome

43. PesynbTaTtbhl M3M0XXEHHOIO aHanu3a o600l eHbl B CTPYKTYPMPOBAHHOM BUAE B
NPUBOAMMON Hke Tabnuue. 3TOT cMcTeMATU3NPOBaHHbIM NoAxXo4 Obln NPUHAT B MHTepecax
Bornee AcHOro npeacTaBneHnst pe3ynbTaToB aHanM3a U 03HAaKOMITEHUS C HUMW, HO Ha NPaKTUKe
BONPOCHI peAKO yAaeTcs NpeAcTaBuTb B CTOSMb HarnsigHoOM CTpyKTypupoBaHHoMm Buae. OgHako
Ha NpakTuke BOMPOCHI peaKo BO3HUKAKOT Tak pa3pO3HEHHO 1 B TAKOM «4MCTOM» Buae. MoxHO
TaKkKe paccMaTpuBaTtb BONPOC O TOM, HACKOSTbKO aKTUBHO OBLLMHbLI UCNOMNb3YIOT UM B
COCTOSIHUM UCMONb30BaTb KOHKPETHbIE BO3MOXHOCTU, KOTOPble MOryT obecnednBaTbCs
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coBpemeHHbIMu cuctemamm NC. Kpome Toro, TBK 4acTto TeCHO cBsAi3aHbl C TEMU UM MHBIMK
dopmamm T3 (cm. gokymeHT WIPO/GRTKF/IC/37/6). Takum obpas3om, gaHHbIN Nogxomd, ¢
y4€TOM TOrO, KaK BeLLM MPOUCXOAAT U MOryT NPOUCXOAUTb Ha NPaKTUKE, BbIMMSAUT HECKOMBbKO
NCKYCCTBEHHbIM, TEM HE MeHee, NpeanonaraeTcsi, YTo Tako METOANYHbIN U
CTPYKTYPUPOBAHHbLIN MOAXOA MOXET NOMOYb 06CyxaeHuto aTon npobnemaTtukm B MKIP.
OpHako npegnonaraeTcsi, YTO METOAMYECKUNA U CTPYKTYPUPOBAHHbIV MOAXOA MOXET
coaencTBoBaTh NpoBefeHnto obcyxaeHnn B pamkax MKIP.

O61bekT TBK: Xenaembi BUA oxpaHbl: Mpepnonaraembie
HeAoCTaTKu:

(i) nutepaTypHble u (i) oxpana TBK ot (i) TpeboBaHue
XyOOXeCTBEHHbIE HeCaHKLMOHNUPOBAHHOTO OpUrMHanNbHoOCTH
npounssegeHus, NCnonb30BaHUA (i) BnapeHue
Hanpumep, (i) npepoTBpaLleHne (iii) dpmkcauyusa
npounsseaeHns ncnonb3osaHune TBK, (iv) cpok
TpagnLMOHHOWN SABMSOLLErocs (vi) Hanmuue dopmManbHbIX
MY3bIKU U OCKOPOUTENBHbIM, TpeboBaHui
n306pasnTenibHOro YHU3UTENbHbLIM N/UNK (vii) ncknoyeHms un
NCKyccTBa HenpuemnemMbim B OrpaHN4eHus;

(i) ncnonHexHna TBK KYyNbTYPHOM 1 IyXOBHOM (vii) 3awmTHas oxpaHa

(iii) oBpasupl OTHOLLIEHUU

(iv) TBK, coxpaHsiemble B
TanHe

(V) HasBaHus, cnoea u
CMMBOJbl KOPEHHbIX

(iii) npepoTBpaLLEHME FOXKHbBIX
NN BBOASALLMX B
3abnyxaeHvie yTBepXaeHun
O NOAMMHHOCTYU U

HapoL4oB, NPONCXOXOEHUN
TpaguLMOHHbIE (iv) HeykaszaHue NCTOYHMKa Npuy
Ha3BaHWs, CrnoBa u ncnonb3oBaHnn TBK
CUMBOJbI (v) 3awmTHas oxpaHa TBK

(vi) oxpaHa ot
HECaHKLMOHMPOBAHHOIO
packpbITUS
KoHdpmaeHumnanbHbix TBK
unn TBK, coxpaHaeMbix B
TanHe
.  AHAIAN3

A. Obs3amernbcmea, HopMamueHbie MOoJIOXKEHUS U 803MOXXHOCMU obecrieyeHusi oxpaHbl
TBK/B®, yxe cywecmsyrouwue Ha Mexx0yHapoOHOM YPOBHE

JlumepamypHbie u xy0oxxecmeeHHbIe rpou3sedeHust

44. JluTepaTypHble U XyOOXeCTBEHHbIE MPOM3BeeHUs, KaK NpaBuIio, OXpaHsTCA
3akoHoAaTenbLCcTBOM 06 aBTOPCKOM MpaBe, KOTOpoe Ha MeXAyHapo4HOM YPOBHE MOy4Yunrio
dopmy BepHckon koHBeHuun 1971 r., Cornawenns TPUMNC 1994 r. n AT 1996 r.
CoOTBETCTBEHHO, MPUMEHUTENBHO K MPaduUyUOHHbIM NNTEPATYPHbIM N XyLOXECTBEHHbLIM
npoun3BeAeHNsaM pedb MAET MMEHHO 06 aTUX MEXAyHapOLHbIX AOroBOpax.

45. B pamkax aTux goroBopoB oxpaHa TBK, umetoLmx popmy nutepatypHbIX 1
XYOOXECTBEHHbIX Npou3BeaeHnin, obecneunsaeTca cregyrowmmMmm obsa3atenscTBamu,
HOPMAaTMBHbIMU NOSIOXKEHUSMU N BO3MOXXHOCTSMMU:
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(a) TpaguunoHHble NUTepaTypHbIE N XYAOXECTBEHHbIE NPOM3BEAEHNS, MPU3HaBaeMble
AOCTaTOYHO «OPUrMHAaNbHBIMUY» U UMEIOLLME U3BECTHOIO aBTopa Unn aBTopos, MOTyT
OXPaHATLCSt aBTOPCKMM NpaBoM. [OHATUE «KOPUMMHANbLHOCTMY HE OnpeaeneHo B
COOTBETCTBYHOLNX MEXAYHAPOAHbIX OroBOpax W, Kak NpaBunio, He onpeaensieTcsa n
B HaLMOHanNbHOM 3akoHoAaTenbCTBe. [JaHHbI BONPOC YacTo OCTaBMSOT Ha
YCMOTPEHME CYAOB, paCCMaTpPUBAIOLLMX KOHKPETHbIE Aena, HO B LIeNTIOM MOXHO
cKasaTb, YTO NPou3BeaeHNe SBNSETCH «OPUTMHaNbHbIMY, €CINN NPU ero co3gaHnm
ObINK 3aTpadeHbl onpeaeneHHble MHTENNeKTyanbHble YCUIMa U OHO He ABnsieTcs
NPOCTOW KOMMEeN NPON3BEAEHUS, CO30AHHOro ApyrM nuuom. OgHako B obem
nnaHe MOXHO CKa3aTb, YTO NPOU3BEAEHNE ABNAETCA «OPUTMHANBbHBIMY, €CNN NPU ero
CO34aH1UN UCNONb30BaNNChb onpeaeneHHble MHTENNEKTYyanbHbIe YCUNNSA U OHO He
CKOMMPOBAaHO C NPOU3BeAEeHUs, CO3AaHHOro ApyruM nuuom'®. B uenom ans
cobntoaeHns TpeboBaHUS OpUrMHaNbHOCTU, NPeAYyCMOTPEHHOIO 3aKOHO4ATENBCTBOM
06 aBTOpCKOM MpaBe, TpebyeTca CPaBHUTENBHO HEBLICOKUI YPOBEHb TBOPYECKOTO
ycunus, noatomy TBK, npeacrasnstowme cobom opurmHanbHble NPon3BeaeHns
KOHKPETHOM OBLLUMHBI, B TOM CMbICIIE, YTO OHWN HE ABNAOTCH KONMUSIMU NPON3BeaeHUI
APYroro nvua unv nuu, MoryT Npu3HaBaTbCsA AOCTAaTOMHO «opurnHanbHbiMn». TBK,
KOTOpble SIBNAIOTCA OPUrMHanbHbIMU NPOM3BEAEHMUSIMU KOHKPETHOW OOLLUHBI B TOM
CMbICIIE, YTO OHU HE CKOMMPOBaHbI C MPOU3BEAEHMI OPYroro nuua unv nu,
ABNSIOTCA B JOCTATOMHOW CTENEHU «OpUrnHanbHbiMuy. CyaebHas npaktuka
pasnuYHbIX KPUCAMKUUIA, HanpuMep, AscTpanun'®, Kutaa?® n gpyrux ctpan?!,
NOATBEPXKAAET, YTO COBPEMEHHbBIE BbIPAXKEHUSA TPAOULMNOHHBIX KYNbTyp, HE
aBngaoLwmecs nepepaboTkamm 1 BepCUAMU, BAOXHOBIIEHHBIMW YXKe CYLLEeCTBYIOLLNMMN
TPagULMOHHBIMY NUTEPATYPHBIMU U Xy40XKECTBEHHLIMU NPOU3BEAEHNSMN UMK
OCHOBaHHbIE Ha TakMX NPOU3BEaEHNAX, MOTYT OXPaHSTLCS Kak OO bEKTbI aBTOPCKOro
npaea. PaccmatpuBaembint BUA 0XpaHbl NPUMEHSIETCA B OTHOLLEHMN COBPEMEHHbIX
nuTepaTypHbIX N XyLOXECTBEHHbIX NPOU3BEAEHUN, COAEPKALLMX HOBbIE ANIEMEHTbI 1
VIMEIOLLINX KMBOTO aBTOpa (aBTOPOB), KOTOPbLIN MOXET BbiTb yCTaHOBNEH. 22 Huke
paccmaTtpuaeTcs «npobeny» B OXpaHe nuTepaTypHbIX U Xy40XKECTBEHHbIX
npovsBeaeHn, nepeaaBaeMbiX U3 NOKOSIEHUSA B NOKorieHne 6e3 CyLeCTBEHHbIX
N3MEHEHUM.

(b) TMpoussegeHus, kOTOpble eLle He «onyBrMKOBaHbI» U NpUHaAnexaT «KHeU3BEeCTHbIM
aBTOpamM», NPEeAnOnoXNUTENbHO ABNAIOWMMCH rpaXkaaHamMu CTpaH-y4acTHUL,
BepHckoro coto3a, oxpaHsaTCsa kKak 06bekTbl aBTOPCKOro npasa Ha OCHOBaHWUU
nonoxexun ctaten 15.4 bepHckon koHBeHUun 1971 r. 3Ta cTtaTbs Obina BKOYEHA B
BepHckyto koHBeHUuo B 1967 1. cneumanbHo ansa obecneyeHnst oxpaHbl TBK, aBTop
KOTOPbIX HensBecTeH. B nogobHbIX criydyasx HaumoHanbHOe 3aKoOHOAATEeNbCTBO
AOIMKHO onpeaennTb «KOMMNETEHTHbIM OpraH», NpeacTaBnAloLWwmnn asTopa, 1 apyrue
CTpaHbl NHAPOPMUPYIOTCHA 00 yUYpexxaeHUW Takoro opraHa nyTeM HanpasneHus
COOTBETCTBYIOLLEro MMCbMEHHOro 3asBneHus 'eHepansHomy ampektopy BOUC.
Noka Takoe 3asBNeHve caenana Tonbko ogHa cTpaHa — MiHavs, XxoTa HekoTopble
Apyrve cTpaHbl NPUHANKN 3aKoHbI 06 oXxpaHe Npou3BegeHnn Ha OCHOBaHUN CTaTby
15.4. Bbicka3blBariocb MHEHNE O TOM, YTO Ha3HayYeHne ynoMsHyTOro KOMNeTeHTHOro
opraHa, ysegomneHne BONC o ero HasHayeHun 1 nocreayroLlee ysegomMrieHne o
HeM pyrux rocygapcrB-4feHOB — 3TO AeNCTBUSA, KOTOPble COBEPLLAITCA B paMKax

18 Cwm. Palethorpe and Verhulst, ctp 28; cm. Takke Ricketson, S. and Ginsburg, J., International Copyright and
Neighbouring Rights: The Berne Convention and Beyond (C. PukeTtcoH u [Ix. M'mH36ypr «MexayHapoaHble HOpMbl B
06nacTy aBTOPCKNX 1 CMEXHbIX Npae: BepHckas koHBeHUms 1 ganee») (Heto-Mopk, 2005 r.), ctp. 511 - 514.

9Cm. M, Payunka, Marika and Others v. Indofurn Pty Ltd 30 IPR 209; Bulun Bulun v R & T Textiles Pty Ltd (198) 41
IPR 513.

20 Pewienme MeknHekoro BepxoeHoro HapoaHoro cyaa no aeny Ne 246, 17 nekabpsa 2003 .

21Cwm. BblWwe, Lucas-Schloetter, nena, umtupyemsie B cHocke 238, a Takke Ha cTp. 301 - 304.

22 NokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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NPaKTUYECKOro NPUMEHEHMNS NONTOXXEHUN CTaTbM, HO HE SIBMIAKOTCS OXpaHOW caMu Mo
ce6e?®. [pyrMu crioBamu, oxpaHa HeomnyBnMKOBaHHbIX NPON3BeaeHUA HeN3BECTHbIX
aBTOPOB yXe NpefyCcMoTpeHa MOoMoXeHNAMU KOHBEHUNN; Ha3HayYeHue
KOMMNETEHTHOro opraHa v nocnegyoLne oeNcTeMsS NPOCTO NPU3BaHbl COOENCTBOBATL
dakTU4ECKOMY NPUMEHEHMIO OXPaHbl 1 06ecneunTb ee PUANYECKYIO CUMy.
CornacHo ctaTbe 7.3 BepHCKoM KOHBEHLMW, CPOK OXpaHbl MPOM3BEAEHNS UCTEKAET
yepes 50 net nocne TOro, Kak OHO «BbINI0 NPaBOMEPHO cAenaHo AOCTYMNHbIM AN
BceoOLero ceegeHnsi». C gpyron CTOPOHbI, NMpeayCMOTPEHHbIN KOHBEHUMen 50-
NETHUN CPOK SABNAETCA MUHUMArbHbIM, U FOCy4apcTBa-yneHbl MOryT
npegycMaTpuBaTtb B CBOMX HaUMOHamNbHbIX 3akoHax Gonee AnuTenbHble CPOKU
(cTaTtbst 7.6). Takum obpasom, TEOPETUYECKN CTPaHa MOXET NPeayCcMoTpeTb Ha
OCHOBaHWM NONOXEHUN cTaTbn 15.4. CTONETHUIA NN JaXe ThICAYENEeTHUIN CPOK
oxpaHbl npousseaeHnn. OgHako B MEXAYHApPOAHbIX CUTyauusax, ecnum
HaUMOHarbHbIM 3aKOHOO4ATENbLCTBOM HE NPEeayCMOTPEHO MHOE, NPUMEHSIETCS
nonoXxeHue ctaTbn 7.8 KOHBEHLUN O «CPaBHEHUU CPOKOB». JOTO O3HA4aeT, 4To (i)
CPOK OXpaHbl YCTaHaBNNMBAETCA B COOTBETCTBMM CO CPOKOM, AENCTBYIOLLNM B TOM
CTpaHe, B KOTOPOM UCNpaLLMBaeTCs OXpaHa, Ho (ii) ecnm Cpok oxpaHbl B 3TON CTpaHe
ONMHHEEe CpoKa OXpaHbl B CTpaHe MPOUCXOXAEHUST OXPAHAEMOro Npon3BeaeHms,
npumeHsieTcst 6ornee KOPOTKUIM CPOK. Ha npakTuke 3TO 03HA4YaEeT, YTO CPOK,
NpeBbILLAILLNA MUHUMATbHbIA, MOXET NPUMEHATLCA TONbKO B TOM Cry4vae, ecnv obe
CTpaHbl NpegycMoTpenu B CBOEM 3akoHoAaTeNnbCTBe Takon 6onee AnuTenbHbIN CPOK,
W YTO B MPOTMBHOM Crny4ae npumeHsieTca 6onee kopoTkuin cpok. Ctatbsa 20
KOHBEHLMM OONYCKAaET 3aKITIOYEHNE CTpaHaMn cneyunarbHbIX COrfalleHui,
npegycmMaTtpuBaroLmnx 6onee WMPOKME NpaBa aBTOPOB NO CPAaBHEHUIO C KOHBEHLMEN
Unn cogepXalunx nHble NONOXEHUN, He NpoTMBopevalune KoHBeHumn. Cratbs 7.3
npegycMaTpuBaeT, YTO CTpaHbl He 065a3aHbl OXPaHSATb aHOHUMHLIE NPOU3BEAEHUS, B
OTHOLLUEHUN KOTOPbIX ECTb BCE OCHOBAHWUA Npeanonaratb, YTO CO BPEMEHW CMEPTU
aBTopa npotusio 50 ner.

Konnekumn, nogbopkn n 6a3sbl AaHHbIX, COAEpPXKaLLUMNE KaK TpaguUMOHHBIE, TakK U
coBpemeHHble TBK, MoryT oxpaHaTbCa kak 00beKkTbl aBTOPCKOro npasa camun no
cebe. TPUMC n Al copepxaT YeTKME NOSNTOXKEHNUST O TOM, YTO NOaOOpKM
MaTepuarnoB, He SBAIWNXCA 06beKTaMmn aBTOPCKOro npaea, MOryT OXPaHATLCA Kak
nogdopku matepuanos u 6a3bl gaHHbIX. Kpome Toro, B HEKOTOPbIX OPUCOMKLMSAX
cywiecTByeT oxpaHa 6a3 aaHHbIX sui generis. MoapobHee cM. Takke HUXe B pasaene
«PeecTpbl 1 6a3sbl JaHHbIX».

46. [lpMMeHUTenbHO KO BCEM MPOU3BEAEHMAM, OXPaHAEMbIM Kak O6beKTbl aBTOPCKOro npasa
(nyHkTHI (A) — (C), BbILWE):

(@)

obnagarenu aBTOpckux nNpae 06nagatT MMYLLECTBEHHLIMU NpaBaMMu,
MO3BONSAOLLIMMN UM pa3peLlaTb UMK 3anpeLlaTtb onpeaeneHHble AeiCTBUS,
CBsi3aHHbIE C aBTOPCKO-NPaBOBOW OXpaHoW, BKMOYas BOCNPOU3BEAEHNE,
nepepaboTKy, NyGrIMYHOE UCMOSNTHEHME, PacnpPOCTPaHEHWE NPOU3BEAEHUIN U UX
coobLleHne ans BceobLyero ceegeHus.

OHu Takke Nonb3yTCA NUYHBIMU HEMMYLLIECTBEHHBIMY NpaBaMn Ha NpusHaHue
aBTOPCTBA, COXPaHEHME LIeNOCTHOCTM (MpaBo NpeabsABnsTb BO3PAXKEHUS NPOTMB
NCKaXkeHns nponsseneHns) n nybnukaumio (NnpaBo pelwaTtb, Koraa, rae u B Kakom
dopme npounsBeneHne MoxeT NybnnkoBaTbCa UK packpbiBatbcst). MHorune
KOMMEHTaTOPbl CYUTAIOT NINYHbIE HEMMYLLIECTBEHHbIE NpaBa 0COGEHHO MONe3HbIMN
ansa uenen oxpaHol TBK.

23 CnepyeT HaNOMHUTb, YTO aBTOPCKOE NPaBo AeWCTBYeT aBTOMAaTUYECKN U HE 3aBUCUT OT BbINONTHEHWUS KaKUX-nn6o
dopManbHbIx TpeboBaHuWi.
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(c) Cpok gencreus UMyLLLECTBEHHbIX NpaB CoCcTaBnsieT He MeHee 50 neT ¢ MoOMeHTa
CMepTu aBTOpa Unu, B Criyyae CoaBTOPCTBA, NOCNEAHEro U3 OCTaBLLErocs B XMBbIX
aBTOPOB. TOYHbIN CPOK OXpPaHbl 3aBUCUT OT 0COBEHHOCTEN HAaUNOHaNbHOro
3akoHogaTtenscTBa. C Opyron CTOPOHbI, MUYHbIE HEUMYLLIECTBEHHbIE NpaBa MoryT
NMeTb HEOrPaHUYEHHbIN CPOK AENCTBUS,, OOHAKO 3TO TaKKe 3aBUCUT OT
0COBEHHOCTEN HaUMOHanNbHOro 3akoHoA4aTenbCTBa.

(d) «Pukcauma» He aBnAeTcs 0b6a3aTenbHON NPeanoChINIKOM OXpaHbl B COOTBETCTBUN C
MeXAyHapoAHbIM 3aKOHOAAaTeNbLCTBOM 06 aBTOPCKOM npase (No3ToMy
«He3aUKCMpoBaHHbIE» KapTUHbI UMW Apyr1e nponsseneHns n3obpasntenbHoro
NCKYCCTBa, B YaCTHOCTW packpacka Tena unm CKynbnTypbl U3 necka, B NpuHUMne
noanexaT OXpaHe Ha OCHOBaHMU MeXayHapoaHblX HOpM). [penaTcTBue, cBA3aHHOE
C «duKcaumemn», akTyanbHO TONbKO B CTpaHax (MpeMMyLLLEeCTBEHHO C Tpaamumen
obuero npaea), ycraHoBMBLUNX TpeboBaHWe dukcaunn B KayecTse TpeboBaHus
HauunoHarnbHoro 3akoHogarenoctea. Kpome toro, 6onbwimHcTBo TBK, anga kotopbix
CyLecTByeT NOTeHUManbHbI PUCK HECAHKLMOHUPOBAHHOIO NCMONb30BaHUS (Takune
Kak npounsseaeHns n3obpasnTenbHOro NCKyCcCTBa Unu u3gennsi pemecen), UMeroT
domKCnpoBaHHyo hopmy.

(e) BoamoxHa aBTOpCKO-NpaBoBasi OXpaHa NpPoM3BeaeHUiA, CO3AaHHbIX HECKONbKUMM
aBTOpamu, NPy YCIoOBUK, YTO aBTOPbI MOTYT ObiTb YCTaHOBMNEHbI UNK oGnagaTtenemM
aBTOPCKMX NpaB Ha Npou3BeAeHNe ABMSIETCS puanyeckoe nuuo.

(f) ABTOpcKo-npaBoBas oOxpaHa npeaoctaenseTca 6e3 Heo6X0AMMOCTU BbINONHEHUSA
Kaknx-nnbo popmManbHOCTEN.

(g) MNpuHyguTenbHoe obecnevyeHne oxpaHbl HA MEXAYHapPOAHOM YPOBHE
obecne4ynBaeTcsa nonoxeHnammn bepHckon koHBeHumn 1971 r. n Cornawenuna TPUMC
1994 r. Takum obpasom, TBK, oxpaHsieMble B CTpaHe-y4acTHULE STUX LOrOBOPOB Kak
06BbEKTbI aBTOPCKOro nNpaBa, OXPaHATCA B APYrMX CTpaHax-y4acTHULax B
COOTBETCTBMM C MPUHLNMOM «HALMOHAITbHOMO pexumMan.

47. CnepyeT OTMETUTb, YTO BO MHOIMX topucamkumsx sanmcu TBK — Hanpumep, My3biKanbHbIX
NPOM3BEAEHUIN — OXPaHSOTCA HAa OCHOBaHMM 3aKOHOA4ATENLCTBA O «CMEXHbIX NpaBax».
MpYMEeHUTENBHO K TaKMM MPOM3BEOEHMNSAM:

(a) OxpaHa 3anucen TpaguumoHHon my3biku (M apyrux TBK, Hanpumep, nereHa nnm
NMoroBopokK) obecneynBaeTcs nonoxeHmsamm Pumckon koHBeHumn 1961 r.,
Cornawenunsa TPUMNC 1994 r. n AN® 1996 r., npegycmaTpuBaoLMMm OXpaHy
«CMexHbIX npaB». OxpaHa 3Byko3anucu obecrnevmBaeT KOCBEHHYIO oxpaHy TBK, a
TakKke COOeNCTBYET UX COXpaHeHUIo N pacnpocTpaHeHuto. TBK, koTopble korga-To
nepegaBanucb TOMbKO B pamMKax yCTHOW Tpaauumm U NO3TOMY He noanexar oxpaHe B
COOTBETCTBUU C HAUMOHAmNbHbIMWN 3aKOHaMK, TPedyLWMMM X ouKcaumnn B Ka4ecTse
OZIHOW 13 NPeAnoCLINOK aBTOPCKO-NPaABOBOM OXpaHbl, MOMYT Nosiyd4aTb KOCBEHHYHO
OxpaHy bnarogaps ux dgukcaumm B choopme 3Bykosanucen. Obrnagartenn CMexHbIX
npaB Ha 3BYKO3anuUcu — 3T0 pakTUYeCKM co3gaTenu 3ByKo3anncen, 1 OHM UMeLoT
NCKNIOYMTESNbHbIE NpaBa Ha MX BOCMPOU3BEAEHME, pacnpoCTpaHeHne, nepeaadvy Bo
BPEMEHHOe Nonb30BaHMe 1 NpefoCcTaBeHne B pacnopsbkeHme apyrux nuy. B
COOTBETCTBUN CO cTaTben 12 Pumckon koHBeHUmn n ctatben 15 Al 1996 r., oHn
TakKke MOryT UMeTb OUCKPELIMOHHOE MPaBo Ha NOSTlyYeHne BO3HArpaxaeHus, ecnm
3ByKO3anucu nyorvkyroTCa Ha KOMMEPYECKOM OCHOBE ANS Lienein BeLaHms unm
aoseneHus oo sceobuero ceegeHns. YacTtb Takoro cnpaBeanmBoro
BO3HarpaxgeHus gormkHa nepegaBaTtbCs MCMONHUTENAM, YbW UCNIOSTHEHUSA
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3anucbiBanuch (nogpobHee cMm. Hke B pasgene «McnonHenna TBK). Kak cnegyet
n3 CornacoBaHHOro 3asiBneHus, kacawuierocs cratek 15 NP 1996 r.,
npoussogutenu 3sykosanuncen TBK, He nybnvkyembix Ha KOMMEPYECKOW OCHOBE,
MOryT nony4aTb Takoe npaso (kak u ucnonHutenu TBK, BONMoOLWEHHbIX B 3anncu —
nogpobHee CM. HMXKe) Ha OCHOBaHMM HaLMOHArbHbIX UMNNIEMEHTUPYIOLLNX HOPM.
YkaszaHHoe CornacoBaHHoOe 3asBreHne ObINIo NPUHATO MMEHHO C Y4E€TOM TOrO, 4YTO
TBK vacto ncnonb3aytotca 6e3 paspelueHns B LUMPOKNX MacluTabax nocpeacTsoM
BeLLaHMs Uy UHbIX OopM NyBINYHOrO pacnpoCTPaHEHMs!, OCYLLECTBNSAEMOro Ha
OCHOBE HEKOMMEPYECKNX 3anucen (Hanpumep, 3anucen, caenaHHbIX aTHorpadamm).

UcnonHeHus TBK

48. XoTs cuMTanoch, YTo yxe nonoxeHnsa Pumckon koHBeHUMn 1961 r. obecneyvmBatoT
oxpaHy gaxe ncnonHutenam TBK, niobble COMHEHNSA MO 3TOMY MNOBOAY CHATbI NONOXEHUAMMN
Horosopa BOUC no ucnonHenusam n coHorpammam 1996 r. u NekmHckoro gorosopa 2012 .
(ewe He BCTYNMBLLErO B CUIY), KOTOPbIE CEerogHsa onpeaeneHHbiM o6pasom npegycmaTpvsatoT
OXpaHy NpaB UCMOJTHUTENEN «BbIPaXKeHUN oNbKIopay.

49. OxpaHa, npegycmoTpeHHas QNP 1996 r., BkntovaeT NUYHbIE HEMMYLLIECTBEHHbIE MPaBa,
pasnuyHble UCKMYUTENBbHbIE MMYLLIECTBEHHbIE NPaBa 1 UCKPELMOHHOE NpaBo Ha
cnpaBeanuBoe BO3HarpaxaeHue B cnyyae, korga ucnonHeHve 3adoMkcMpoBaHo B Buae
3BYKO3anucu, pacnpocTpaHAeMon B KOMMEPYECKMX LieNnsX, Kak ykasbiBanoch Bbiwe. K
NCNonHNTENSAM Takke npumeHsieTcst CornacoBaHHOE 3asiBNieHME B OTHoOLWEHMM ctatbn 15 AN
1996 r. Npaea ncnonHUTENen orpaHUyYeHbl BO BPEMEHWU: CPOK UX OENCTBUSA COCTaBISET He
MeHee 50 neT ¢ MOMeHTa nepeon hukcaLmm UCNOMNHEHNS B 3ByKo3anucu. Ecnu ucnonHeHne
He 3aMKCUPOBAHO (B YaCTHOCTU, B Cllydae «XKMBOrO» UCMOSMHEHUS), TAKON CPOK HE MPUMEHUM,
TaK Kak oxpaHa MOXeT NpeAoCTaBNsATLCSA TONbKO B OTHOLLUEHMN OAHOBPEMEHHbIX AENCTBUNZ,

50. Tlocne BctynneHus B cuny lNekMHCKoro gorosopa oH byaeT obecneunBaTb OXpaHy npas
NCNONHUTENEN, NCNOSTHEHNST KOTOPbIX ObINN 3addMKCUPOBaHbI B ay4MOBU3yanbHbIX CpeacTBax
nepegayn, Hanpumep, B Buae (punbMoB UnNu TeNEBMU3NOHHBIX NPOrpaMm, a Takke npas
MY3bIKaHTOB Ha MX UCMOJSTHEHUS, HENOCPEACTBEHHO 3anucaHHble N 3addUKCUPOBaHHbIE
cpeacTBamu ayamoBusyanbHou 3anncn. Kak n JN® 1996 r., MekunHckmnin gorosop 2012 r. 6ygeT
obecne4vrBaTb OXpaHy NpaB Ha ayanoBU3yarnbHbIe UCMOMHEHUSA «UTEPATYPHbIX U
XyOOXeCTBEHHbIX NPON3BeeHNA UMK BbipaXeHUn donbknopay. Takas oxpaHa byget
BKITHOYATb JINYHbIE HEMMYLLIECTBEHHbIE NpaBa U paa UMYLLECTBEHHbIX NpaB, BKIOYas
MMYLLLECTBEHHbIE MPaBa Ha UX He3aKCMpPOBaHHbIE UCMOMHEHUS, MpaBa Ha BOCNPOU3BEAEHNE,
pacnpocTpaHeHue 1 nepegadvy BO BpeMeHHOE Mosib3oBaHne, NpaBo NpegocTaBnATh 4OCTYN K
(pMKCMPOBaAHHBLIM UCMOMHEHNUAM M MPaBO BellaHus 1 nybnuyHon nepeaaun?. Mpasa
UCMonHUTENEen Ha UCNOSTHEHUS, 3aPUKCUPOBAHHbIE ayanoBuU3yaribHbIMU CpeacTBaMMU,
OorpaHuvyeHbl BO BpEMEHW: CPOK UX AENCTBUSA cocTaBnsaeT He MeHee 50 neT ¢ MOMeHTa
dvkcaumm ncnonHeHna s,

51.  MoxHo ckasaTb, 4To ncrnonHeHnsa TBK nonb3yTcs 3Ha4YnTENbHBIMY BO3MOXHOCTAMM
OXpaHbl UMK, Mo KparHen Mmepe, OXPaHATCS NOMNOXEHUSAMU MEXAYHapOAHbIX JOroBOpoB 06
OoXpaHe CMEXHbIX NMpaB He XyxXe Apyrux BuaoB ucrnonHenmn. Ctatoen 5- 10 ONP 1996 .
npeaycMaTpmuBaloT psag NMNYHbIX HEMMYLLIECTBEHHbIX NPaB, a TakkKe UMYLLEeCTBEHHbIX NpaB
NCNonHUTENEN NPUMEHUTENBHO K 3BYKOBOW coCTaBndaoLwen nx ucnonHeHmin. Ctatoen 5 - 11
MekunHckoro gorosopa 2012 r. npegycmatpuBaeT psf NUYHbIX HEMMYLLIECTBEHHbIX MpaB, a
TaKke UMYyLLECTBEHHbIE NPaBa UCMOMHUTENEN, MPON3BEAEHMS KOTOPbIX 3aPMKCUPOBaHbI B

24 CtaTbu 51 6, QNP 1996 .
25Ctatbmu 5 — 11 MNeknHckoro gorosopa 2012 r.
26 Cratbs14 MekunHckoro gorosopa 2012 r.
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ayaunosmsyarnbHon hopme. PeanbHbI 061beM 3TOW OXpaHbl HA HALWMOHAaNbHOM YPOBHE 3aBUCUT
oT o6bema n hopmbl paTndmkaLmm n UMNNEMEHTaLMM 3TUX 4OrOBOPOB KOHKPETHLIMM
cTpaHamu. CnegyeTt oTMeTUTb, YTo MeknHckuid gorosop 2012 r. noka He BCTYNun B cuny?’, u
YTO He Bce rocyaapcTea patuduumposany OND 1996 r.28

Ob6pasusbi

52. 3HauuTenbHas 4YacTb NPeACTaBNEHHOrO Bbille aHanM3a cuTyaumm B OTHOLLEHUN
nuTepaTypHbIX N XyOOXKECTBEHHbIX NPON3BEAEHUA NpMMeHMMa 1 K obpasuam. TpaanumoHHble
o6pasupl, KOTOpble ABMSITCA pe3ynbTaTaMu COBPEMEHHON nepepaboTkn 6onee paHHUX
TPaAMLMOHHBIX 00pasL 0B, MOryT OXPaHATLCA Kak MPOMbILLSIEHHbIE 00pas3ubl
pPerncTpmpoBaTbhbCsi B KQYECTBE TaKOBbIX, M B psge AOKYMEHTOB NPUBOLMUITUCH
COOTBETCTBYHOLLME NpUMeEphI U3 NpakTuKn Kutas n KazaxcrtaHa?®. C apyrovi CTOPOHbI,
ncxogHble o6pasubl, UMEOLLNE AaBHIOK UCTOPMIO, @ TaKKe UX KoMK, OXpaHe He noanexar.
OnbIT oXxpaHbl TPagMUMOHHBIX 06pasLOoB, C OpPYror CTOPOHbI, 6onee orpaHNYeH.

53. B koHTekcTe obcyxaeHua npoekTta [loroBopa 0 3akoHax Mo NPOMbILLIIEHHbIM 06pa3uam
psag rocygapcrB-YrieHOB BHEC MPEAnoXeHne 0 ToOM, YTobbl NpeayCcMoTpeTb BO3MOXHOCTb
06a3aTenbHOro packpbITUS NPOUCXOXKAEHUSA Unn uctodHuka TBK, T3 nnu
Buonornyecknx/reHeTUYECKNX peCypcoB, NCMOSb30BaHHbIX NPV CO34aHMN NPOMBbILLIIEHHOrO
obpasia unu BoLLELINX B ero COCTaB, B KA4eCTBe OZIHOrO M3 PEKBU3NTOB 3aABKM .

TBK, coxpaHsiemble 8 malHe

54. [enctBeHHOM hopmoi oxpaHbl TBK, coxpaHsieMblx B TaHe, SIBMSETCS NpegoTBpaLleHne
NX packpbITUs, HO cyaebHasa npakTMka NokasbiBaeT, YTO cornacHo obiemMy npasy, No KpanHemn
Mepe, B HEKOTOPbIX OPUCOUKUNSX MHGOPMaUUA, nepeaaHHas nuuy Ha KoHuaeHunanbsHom
OCHOBe, 3aluLLeHa 3TMM akToOM OT ee JarnbHenLWero packpbitvs. B paccMoTpeHHOM
aBcTpanunckum cygom gene «Foster npotne Mountford» (1976 r., 29 FLR 233) aBcTpanuickas
KopeHHas obumHa cymena gobutbca 3anpeTa Ha nybnukaumnio n3obpaxeHnn n ceeaeHun o
CBSILLEHHbIX MecTax, npegmeTtax u gpyrux TBK, nmetowmnx ocoboe pennrnosHoe n KynbTypHoe
3Ha4veHune Ans obLMHbI, KOTopble ObINK NepeaaHbl NccrnefoBaTeNto-aHTPONoory Ha
KoH(MAeHUManbHo ocHoBe®!. CooTBETCTBYHOLLME COOBPaXKeHNs NONMUTMKM paccMaTpmBakoTCs
Hxe B pasaene «Bonpockl perynnpoBaHusi».

55. [aHHasa bopMa oxpaHbl, OCHOBaAHHOM Ha HOpMax obLLero npaea, UMeeT napansnenu B
KOHKPETHbIX NMOMOXEHUsIX MeXAyHapOoaAHbIX A40roBopoB no Bonpocam VC, oTpaxarowmnx
TpeboBaHus 3aKoHOLATENLCTBA O NPeaoTBpaLLEHNN HEAOBPOCOBECTHOM KOHKYPEHLMM (CTaTbs
10bis Mapwxckon koHBeHumMn 1967 r. n ctatba 39 Cornawenns TPUMNC), Bknoyasa oxpaHy npas
Ha coxpaHeHue KoHuaeHUnanbHoCcTn nHpopmaummn. «3noynotpebneHne gosepnemy,
nveBLLee MecTo, Hanpumep, B aene «Foster npotne Mountford», cuMtaeTca pasHOBUAHOCTLIO
[eNCTBUIN, «NMPOTUBOPEYALLIMX YECTHON KOMMEPYECKON NPaKTUKe» 32, Kak OHM onpeaerneHsl B
ctatbe 39 Cornawenna TPUMC 1994 r.

27TeKMHCKWI JOrOBOP BCTYMUT B CUITY Yepes Tpu MecsiLa nocre 4enoHMPOBaHUA paTM(MKALMOHHbBIX TPaMoT Ui
aKToB 0 npucoeanHeHun 30 CTOPOHaMM, UMEKLLMMK NPaBOo Ha ero noanucaHue. o cocTosiHMo Ha 25 noHa 2018 T.
HacunTbiBanock 20 Taknx rocygapcrs.

2%Mo cocTosiHMIo Ha 25 uioHs 2018 r. HacuMTbIBanoch 96 Takux rocynapcrs.

29NlokymeHT WIPO/GRTKF/IC/5/3 1 BOUC, «CBogHblit aHanus...».

30 NokymeHT SCT/35/2.

31 BOUC, «CBoaHbIN aHanms...».

32B koHTekcTe cTatbu 39 CornaweHns TPUMC «BbipaxeHue "crnocob, NpoTUBopeYaLLnii YECTHON KOMMEPHECKOM
npakTuke" nogpasymeBaeT Kak MUHUMYM Takvne AeWCTBUS, Kak HapyLLeHWe YCNOoBUiA OroBopa, HapyLleHne 40BepUusi
UM NOOLLPEHNE K HAapYLUEHUIO [OBEPUS, BKMOYas NpuobpeTeHne 3aKpbITON MHpopmaLmmn TpeTbMMM nnuamu,
KOTOpbIE 3Hamnu Unu He BbIACHUNN B cuny rpyboi HeGpeXXHOCTH, YTO NpnobpeTeHne Takon nHpopmaumm
npepnonarano Takve gencteusa» (npumedanune 10 k Cornawenuto TPATC).
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56. OxpaHa KoHdmaeHUnansHoOM nHpopmaumm He TpebyeT HM cobnogeHnsa hopmansHocTeN,
HW HANMMYKns SOroBOPHbIX OTHOLLIEHUI MEXAY OBLLUMHOM 1 CTOPOHOM, NOSyYatoLen
nHpopmaumo. OaHaKo KOPeHHbIe 1 apyrme obLMHbI MOTYT UCNbITLIBATb MPaKTUYeCKNe
TPYAHOCTM NMpU OTCTanBaHUN CBOMX MpaB, CBSA3aHHbIE, B YACTHOCTU, C OrpaHUYEHHbIMU
BO3MOXXHOCTSIMM NOJSTYYEHUS lopUaNYECKUX yenyr n uHaHcnpoBaHusa. (Cwm. «PaspbiB Ha
NpakTU4eCcKkom ypoBHe»). 11.

57. Kpome Toro, B nocneaHee BpeMsi y4eHbIMU-aTHorpacdamm 1 gpyrumm aBTopamm
pa3paboTaHbl KOOEKCbl ATUYECKOro NOBEAEHMS U NPOTOKOSbI, KOTOPbIE MOryT crnocobcTBoBaTh
npeaoTBpaLLEeHMIO KynbTypHOro yuepba, nogobHoro yuwepby, KoTopbiv cTan npegMeToM ucka B
pene Mountford (nogpobHee cM. NyHKT «[MpOTOKONbI, KOAEKCHI MOBEAEHUS], TUMOBbLIE KOHTPAKTbI
W gpyrne npaktuyeckme MHCTpymeHTbI» Huke). BOUC cosgana 6a3y gaHHbIX TakuX KOLEKCOB U
NPOTOKOMNOB C PYHKLUMEN NOUCKA, KOTopas pasmelleHa no agpecy:
https://www.wipo.int/tk/en/databases/creative_heritage/.

MecmHbie u mpaduyuUoHHbIe Ha38aHUs, crioea U CUMBOsIbI
58. [laHHbIA BONpOC MMEET ABa acnekra, a UMEHHO:

(a) 3awumnyro oxpaHy: KopeHHble 00LWMHbI 03a004EeHbI TEM, YTO HE CBSI3aHHbIE C HAMI
KOMMaHUN N YacCTHble NnLa NCNOMb3YIOT UX CroBa, Ha3BaHus, 0bpasLibl, CUMBOSbI U
WHble OTNNYMTENbHbIE 0603HAYEHNsT B KOMMEPYECKOWN AEATENbHOCTU U PErMCTPUPYIOT
NX KaK TOBapHbI€ 3HaKuN U/ OOMEHHbIE UMEHA; U

(b) Mo3umusHyro oxpaHy: NO3UTUBHYKO OXPaHy OOLUMHAMWN MECTHbIX U TPaAULMOHHbIX
Ha3BaHWN, CMIOB U CUMBOJIOB B KQ4e€CTBE TOBAPHbLIX 3HAKOB, CEPTUUKALMOHHBIX U
KOMNMEKTMBHBIX 3HAKOB U reorpadnyeckmx ykasaHum.

59. UT0 KacaeTcs 3aWUTHON OXpaHbI, cTaTbd 6 quinquies MapMXCKon KOHBEHLIMK
npegycMmaTtpuBaeT 0TKas B perucrTpaumm unm aHHynmpoBaHue permctpaumnmn 3HakoB, eCnn OHU
«NpoTUBOpEYaT Mopanu unu nyernmyHomy nopsiaky U, B 0COGEHHOCTW, €Cnv OHM MOTYT BBECTU B
3abnyxaeHne obLeCcTBEHHOCTbY. Takme HOpMbl NPEYCMOTPEHbI HaUMOHaNbHbIM
3aKoHO4aTeNbCTBOM O TOBAPHbIX 3HAaKax 60MbLUMHCTBA CTPaH.

60. B gaHHOM KOHTEKCTE TakKe NPUMEHUMbI 1 NOSe3Hbl HOPMbI OBLLEro 3akoHOA4ATENLCTBA O
©opbbe ¢ HeJoBPOCOBECTHOM KOHKYPEHLIMEN, BKITHOHYAA OXPaHY OT «KOMMEPLMM NOL, YYXUM
UMEHEMY.

61. YTo KacaeTcsa NO3UTUBHONM OXpaHbl, TO O6LLMHA, KOTOpas XXenaeT 3aperncTpmpoBaTtb
TOBapHbIE 3HAKN, ABNSIOLLMECS «OTNIMYMTENBHBIMUY, MOXET BOCMNONb30BaTHCS
MeXAyHapoaHbIMW NpUHUMNaMn 1 npouegypamm. Cpok OXpaHbl TOBAPHbIX 3HAKOB B MPUHLMNE
He orpaHu4eH. HecKonbKO KOPEHHbIX OOLLUH perncTpupoBany Takke KONMnMekTUBHbIE UM
cepTUdMKaLMNOHHbIE 3HAKK (CM. MOAPOGHee HMXKE) 1 reorpaduyeckne ykasaHmsa >,

B. [pobesibl, Komopble cywecmasyrom Ha Mex0yHapoOHOM YPOBHE, U M0 803MOXHOCMU
unnmocmpauusi smux npobesios npumepamu

JlumepamypHbie u xy0oxXecmeeHHbIe rpous3sedeHust

33 O6LWMM cnpaBOYHMKOM MO BOMPOCaM MCMOMb30BaHUS CYLLECTBYIOWMX UHCTPYMeHTOB C ans oxpaHbl 1
pacnpocTtpaHeHusa T3 n TBK moxeT cnyxuntb nybnukaunsa BONC «OxpaHa n nogaepkka pogHOM KynbTypbl.
MpakTuyeckoe pykoBOACTBO MO BOMPOCAM MHTENNEKTyanbHON COBCTBEHHOCTUN AN KOPEHHBIX HAPOA0B N MECTHbIX
o6wuH» (2017 1.).


https://www.wipo.int/tk/en/databases/creative_heritage/
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62. MoxHO ykasaTb Hanuuve crieaymoLmx npodenos3:

(a) TpebosaHue «opuauHanbHocmu»: TBK, KoTOpble SBNAIOTCA BCEro N1Lb UMUTaLNEN
UM BocnpousBeneHneM TpaauLMoHHO cylecteoBaBLwunx TBK, Bpag nn moryT
oTBeYaTb TPeOGOBaAHNIO «OPUIMHANBHOCTMY» U NOMY4YUTb OXPaHy B Ka4yecTBe 0ObIYHbIX
06BEKTOB aBTOPCKOro npaea. JATO O3HA4aeT, YTO UX aBTOPbI BPSA NN MOTyT
Nony41Tb UMYLLECTBEHHbIE NMpaBa (cregyeT OTMETUTb, YTO NNYHbIE
HEUMYLLIECTBEHHbIE NMpaBa MOryT TaKkKe KacaTbCsl NPOM3BEaEeHNI, BXOASLMX B
«0bLLEeCTBEHHOE AOCTOSHUEY, BKINIOYas, BO3MOXHO, TpaauunoHHble TBK). Kpowme
TOro, B oTHoweHnn TBK, KOTOpble OXpaHSTCA Kak 00bIYHbIE 0OBHEKTHI aBTOPCKOro
npaBa, 3aKOHO4ATENbCTBO HE AenaeT pasnuynii B 3aBUCMMOCTM OT TOrO, KTO
SIBMSIETCS UX aBTOPOM, T.e. TpeboBaHMNO OPUTMHANBHOCTN MOXET COOTBETCTBOBATb
Aaxe aBTOp COBPEMEHHOTO BblpaXXeHUs honbKnopa, He ABNSLWMMCS YNIEHOM
00OLLMHbI, B KOTOPOW BO3HUKIIA COOTBETCTBYIOLLAA Tpaguumnsa. 3TO MOXET Bbl3biBaTb
03ab04YEHHOCTb NpeacTaBUTENen KOPEHHbIX U TPagULMOHHBLIX OOLLMH, KOTOPbLIE MOTYT
HacTaMBaTb Ha HEMPU3HAHUM aBTOPCKMX MpaB Ha NPOU3BeAEeHUS, BO3HUKLLNE B
o6LWNHe, NoNyYeHHbIX NMuaMu, He NpuHaanexawmmMm K COOTBETCTBYHOLLEN OOLLMHE
Unu, No KpanHen mepe, orpaHMYeHnn BO3MOXKHOCTM UX MNONYYEHUSA (CM. NYHKT
«3alLmMTHaa oxpaHa» Huxe).

(b) OxpaHa «cmuns»: OgHa 13 Hanbonee YacTo NpeabABNSEMbIX NPETEH3MI KacaeTcs
UMUTaLUN NN HE3AKOHHOMO NMPUCBOEHUS «CTUNS» TPaAULMOHHOIO NPOU3BEAEHMS.
3akoHogaTenbCcTBO 06 aBTOPCKOM npaBe 1 obpasuax gonyckaet MMuTaumio
HEOPUrMHaNbHbIX 3NIEMEHTOB NN OOLNX MAEN N KOHLENMUUIA NPON3BEAEHUS, U Takas
npakTUKa LUMPOKO pacnpoCTpaHeHa, NOCKOSbKY OAHM NOAN BOOXHOBNSATCS B CBOEM
TBOpPYECTBE NPOUN3BEAEHUSAMU APYrnX. TakMm ob6pasom, Aaxe ecrnv HOBOe
BbIPAXXEHWNE KyNnbTypbl, OCHOBaHHOE Ha TpaauLumMm, NonyyYnno 6bl aBTOPCKO-NPaBoOBYHO
oXxpaHy, cama no cebe Takas oxpaHa He uckrnodana obl NPUCBOEHUS TPagULMOHHOMO
«CTUNAY» OXPAHSAEMOro NPoM3BeAEHNS. ANEMEHTbI CTUNSA NOANEXaT OXpaHe B TOM
CTENeHu, B Kakown CTunb HeceT B cebe opurnHansHoe BbipaxeHne. Kpome Toro,
MonesHyo porb Mornun 6bl UrpaTh 3aKOHOA4ATENLCTBO 0 6Gopbbe ¢ He[oBPOCOBECTHOM
KOHKYpPEeHUMEN, a Takke NpU3HaHne «KOMMEPLUN NOA YY>KUM MMEHEM»
npaBoOHapYLLUEHNEM B pamKax obLLero npaea (CM. HUXE). JTO MOXET NPUHUMATb
dhopMy npusHaHns 06 LEKTOM OXpaHbl CTUMSA Kak TaKOBOro UMK 3anpeTa Ha co3gaHue
NOXHbIX KOHHOTAUUM NN BnevaTtneHns, OCHOBAHHOIrO Ha UCNONb30BaHWUM CTUMS UMK
XapakTepHOro obpasHoro psga unm cMMBONNKN. PakTUYeckn NpegMeTom
NPUCBOEHUNS YacTo ABNAeTCs penyTaunsd, accoummpytowadacsa ¢ TBK, sonnolleHHas B
NX XapaKTepPHOM «CTUINEe» UNu NpeacTaBneHHas MMN.

(c) CobcmeeHHocmb: MNPUMEHNTENBHO K UCKOHHBLIM U TpaanumnoHHeim TBK HekoTopbie
HauMoHarnbHbIe CUCTEMbI NPaBa MOryT He NpeaycMaTpuBaTb aBTOPCKO-NPaBOBOW
OXpaHbl NPOU3BEAEHUN, HE NMEIOLLMX KOHKPETHOrO aBTopa UM aBTopoB, MOMUMO
camMoWn OBLMHBI UK MHOrO coobLLIeCTBa, CNpaLUMBaIOLLEro oxpaHy. [pyrumum
cnoBamu, NPOV3BEAEHNs, CO3AaBaBLUMECS COBMECTHO Ha NPOTSXKEHUN ANUTENBHOTO
BPEMEHM HEU3BECTHLIMU aBTOPaMN MOTYT HE MOANeXaTb OXpaHe cpeacTBaMum
aBTopckoro npasa. OgHa BO3MOXHOCTb, TEM HE MEHEE, CyLLECTBYET, U 3TO OXpaHa,
npegycMoTpeHHas ctatben 15.4 bepHCKoM KOHBEHLIMN, O KOTOPOW YNOMUHANOCh
BblweS. K HegocTaTkam BMAa oxpaHbl, NPeayCMOTPEHHOO 3TOW CTaTbel, OTHOCUTCS
TO, YTO OHa SIBNAETCA ANCKPELMOHHOW M HE NpeaycmaTpuBaeTcs

34TpeboBaHue uKkcaLmm He paccMaTpuBaeTCa B JaHHOM pa3faerne kak «npoGen», NOCKOMNbKy OHO He SBMsSeTcs
TpeboBaHMeM CornacHo MexayHapoAHbIM NOMOXEHUAM NO BOMpOcaM aBTOPCKOro Npasa.

35K yucny Opyrvx BO3MOXHOCTEN, KOTOPbIE YacTO PacCMaTPUBAIOTCA Kak BapuaHTbl peLleHns npobnemb
coBCTBEHHOCTU, OTHOCUTCS OXpaHa cpeAcTBaMM aBTOPCKOro NpaBa aHOHUMHBIX M COBMECTHbIX U/UMW KOMNMEKTUBHbIX
npousBedeHuii. OpHaKo, MOCKOMNbKY 3TW BapuaHTbl 0ObIYHO NMPU3HAIOTCA He4OCTaTOYHbIMU, OHU OCTaBneHb! 6e3
AanbHenwero paccmotperns. Cm. gokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKEF/IC/6/3.
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3aKoHOAaTenbLCTBOM BOMbLUMHCTBA CTPaH, YTO CPOK OXPaHbl TaKMX NPOn3BeaeHU
orpaHu4yeH cpokomM B 50 neT ¢ TOro MOMeHTa, Kak npounssegeHne «bblrio NpaBoMepHO
cAenaHo AOCTYMHbIM ANsi BCeobLero ceegeHnsa», 1 4to ata HopMa He COaepXKuT
HUKaKOro onpeaeneHHoro yrnoMmHaHms posnuv obLmMH, U B HEN FOBOPUTCS TOSbKO O
«KOMMETEHTHOM OpraHe», NOSIHOMOYHOM OCYLLECTBIATL NpaBa OT UMEHN aBTopa.
O6bem oxpaHbl, NPegyCMOTPEHHON AAHHOW CTaTbeW, TakKe OrpaHUYeH B cuny
nonoXxeHumn ctatbun 7.3 BepPHCKOM KOHBEHUUKN, B KOTOPOW FOBOPUTCS, YTO CTPaHbI He
00653aHbl OXpaHATb aHOHNUMHbIE NPON3BEAEHNS, B OTHOLUEHNN KOTOPLIX €CTh BECKME
OCHOBaHWs npeanonaratb, YTO CO BPEMEHM CMEPTU UX aBTopa Yyxe npoLwno 50 ner.

(d) Cpok oxpaHbl: Cpok OxpaHbl aBTOPCKMX NpaB 06bIYHO cocTaensaeT 50 net nocne
cmepTun aBTopa nnun 70 neT B HEKOTOPbIX topucamkumsax. B BepHckon KoHBEHL MM
1971 r. ykasaHo, 410 50 neT — 9T0 MMHUManbHbIN CPOK OXPaHbl, N YTO CTpaHbl Brpase
npegycMmatpusatbh 6onee anutenbHble CPOKU. TeM He MeHee, NOMOoXeHne O
KOHEYHOCTU CpoKa OXpaHbl cYMTaeTcs 06bIMHO yHOAAMEHTaNbHbIM NONOXEHNEM
BCEW CUCTEMbI aBTOPCKOro npaesa. Tem He MeHee, HauMoHarbHOe 3aKOHOAAaTeNbCTBO
MHOMMX CTPaH NPU3HAeT NMYHbIE HEMMYLLECTBEHHbIE NpaBa 6eCccpoYHbIMM U
yCTaHaBNMBaeT pasHble CPOKN OENCTBUS AN UMYLLECTBEHHbIX Npas.

(e) UcknroyeHust u oepaHuyeHuUs:: HekoTopble KOPEHHbIE OOLLMHBI KPUTUKYIOT W/Unun
CTaBAT Nof COMHEHMe anemMeHT cucteMbl MC38, HasbiBaeMblit «06LLECTBEHHbLIM
[OCTOSIHNEMY, 3aBMSAS, YTO OHWN HE NPU3HAIOT 3TO NoHATUE. Kpome Toro, HekoTopble
KOHKPETHbIE UCKIMIOYEHUSA N OrpaHNYEHNs, XapakTepHble ANs 3akoHo4aTeNnbCTBa B
obnactv aBTOPCKOro npa.sa, KpUTUKYIOTCA Kak Henoaxoaswue ana TBK, B yacTHOCTK
NCKMIOYEHMS, KOTOPbIE JOMYCKaT BOCNpOoM3BeaeHe Ha oTorpadusx, pUCyHKax um
apyrmmmn cnocobamm 6e3 paspeLleHms obLWMHbI CKyNbATYP UK U3genuin
XY[,0XECTBEHHBIX pEMEeCer, NOCTOSAHHO KCMOHUPYEMbIX B MyOMNUYHbIX MecTax®’.
HaunoHanbHble 3akoHbI B 0611acTu aBTOPCKOro npaBa Takke 4acTo JoMyCKaloT
KONMpoBaHWe Npoun3BeaeHU NyONMYHbLIMU apxmBaMm 1 BUGNMOTEKAaMM 1 OTKPbITUE
nx gns nyéonukun. KopeHHble 0bLMHbI Bbipaxanu 03ab04eHHOCTb MO NOBOAY Takux
NCKMOYEHMIN 1 orpaHnyeHnii. OrpaHM4YeHHOCTb CamMOro Cpoka oxXpaHbl aBTOPCKUX U
CMEXHbIX MpaB Y)xe paccMaTpuBanach Bbllle Kak oTAernbHasi npobnema.

(f) BawummHas oxpaHa: Bonpoc 3aecb COCTOUT B TOM, AOSMKHO N perynmpoBaTbCs
NCnonb3oBaHMe NPON3BOAHbIX MPOM3BEAEHWI, CO3[4aHHbIX aBTOpPaMU, He
CBSA3@HHLIMU C TPAAMLUSIMU U KYNbTYPHLIM MaTepuanoM, KOTOpbIA OHW aganTUpyT
U U3 KOTOPbIX YepnarT BAOXHOBEHWNE, U €CNN Aa, TO kKakuM obpasom. Becb aToT
noaxon NPUMEHUM U K oXpaHe TpaauUMOHHbIX obpasuoB. Kak nogpobHo
obcyxaanock paHee®®, nponsseaeHnsi, NPOU3BOAHbLIE OT MaTepMarnoB, HaXoAALLMXCS
B 00LEeCTBEHHOM AOCTOSIHUKN, MOTYT OXPaHSATLCA aBTOPCKMM NPaBOM, NMOCKOSbKY
HOBasi Bepcus, apaHXnpoBka, nepepaboTka nnv nogbopka matepumarnos,
Haxo4aLWmMXcs B 0OLWEeCTBEHHOM AOCTOSIHUN, UMK Jaxe UX «nepeynakoBka» B hopme
LUMPOBOro yCUneHus, pacuBeymBaHng U T. . MOXET AaTb OTHYETNMBO HOBOE
Bblpa)keHune, kKoTopoe ByaeT AOCTaTOYHO «OpUrnHanbHbIMy. TpeboBaHuio
OPUrMHANbHOCTM MOXET COOTBETCTBOBATL Aa)Ke aBTop, HE NPOUCXOOALLNA U3
00LWWHbI, B KOTOpOW 6epeT Havyano COOTBETCTBYIOLWAA Tpaauums. B aToM KOHTeKcTe
0O6LWMHBbI MOTYT OOMBATLCA KaKoro-To BapuaHTa 3alUTHOW OXpaHbl, He
NO3BONAIOLLEN aBTOpaM, He NpUHaAnexaLlMmM K COOTBETCTBYOLEN obLnHe,
nony4aTtb aBTOPCKME NMpaBa Ha NPOU3BEAEHNS, NPOU3BOAHbIE OT KyNbTYPHbIX

36Cm. «3anucka o 3HaYeHUN TepMmNHa «OBLLIECTBEHHOE IOCTOSHNE» B CUCTEME UHTENNEKTyarnbHON COBCTBEHHOCTH
CO creumanbHON CCbINIKOM Ha OXpaHy TPaAULUMOHHBIX 3HAHWI U TPAAULMOHHBIX BbIPaXKEHWI KyNbTYpPbl/BbIpaXXeHUN
donbknopay, gokymeHT WIPO/GRTKF/IC/17/INF/8.

37 Cm. Bbiwe, McDonald |., cTp. 44.

38 Cm., B yacTHocTH, aokymeHTsl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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Tpaguunin JaHHOW OO MHbI, UM NO KPanHEen Mepe orpaHnYmnBatoLLLEN NX
BO3MOXXHOCTW B 3TOM OTHOLLEHUM.

lpaso cobcmeeHHOCMU Ha 3arnucu U dokymeHmauyur: YTo KacaeTcsa 3anucen u
MaTtepuanos, AokymeHTupyowmx TBK, Bkntovas MICNONHEHNA TpaganuUOHHbIX
Npoun3BeAeHN, TO HEOOCTAaTOK CUCTEMbI OXpPaHbl COCTOUT B TOM, YTO Npaea, o
KOTOpPbIX FOBOPUIIOCH Bbille, NPUHAAexaT co3gaTerito 3anmcn, KoTopbl He
obs3aTenbHO ABNSETCS YNEeHOM COOTBETCTBYIOLLEN OBLLUHBI. 3TO MOXeT BbITb
uccnegosaTerib 3THAYECKON MY3bIkW, DONbKNOpa UM MHOW KOSNEKLNOHED.
MpeacraBuTENN KOPEHHbBIX HAPOAOB Y MECTHbIX OOLLMH YacTo yTBEPXKOAtoT, YTO UX
npaBsa N NHTEPECHI, KOTOPble MOrnn Bbl OXpPaHATLCA Npy nomoLm cuctemol NC,
BKItOYasi Npasa U MHTEPECHI, MOHNMAaEMbI€ B KOHTEKCTE UX TPagULMOHHOIO U
0BLWKMHHOro NpaBa, He BCeraa y4nTbiBalOTCA B 4OCTAaTOYHOM CTENEHN NMpu
nepBoHa4anbHOW 3annucu 1 gokymeHTuposaHum ux TBK nccnegosarensamm
donbknopa 1 opyrmmu nuuamu, NpoBoAsALLMMM NOSIOBbIE UCCNeoBaHUA, NN Koraa
OHM 3aTEM 3KCMOHMPYIOTCSA U OTKpPbIBAKOTCS AN Ny6rIMYHOro 4octyna My3esiMu,
apxvBaMu 1 gpyrmMmmn opraHusauusiMm-obrniagarensamm konnekumi. Bmecte ¢ Tewm,
OeaTenbHOCTb nccnenosartenen onbKnopa, KonnekuMoHepoB N YYeHbIX,
NPoBOAALLMX NONEBbLIE NCCIENOBAHNA, MY3€EB, aPXMBOB U T. 4. YpE3BbIYaNHO BaXXHa
OISt CoOXpaHeHus, coepexeHunsi, nogaepXaHns n nepegaym oygyLwmm noKorieHnam
HemaTepuarnbHbIX 1 MaTepuanbHbiX QOPM KynbTypHOro Hacneaus. KynbTypHble
yupexaeHus Takke UrpaloT O4eHb BaXKHYHO obpa3oBaTenbHYO porb. ATOT BONPOC
NPaKTUYECKM UNNIOCTPUPYET TO NMPOTMBOPEYNE, KOTOPOE, Kak FOBOPUIIOCH BhiLUE,
MOXET BO3HMKaTb MeXAY LeNbi0 «COXPAHEHUSI» U LIENbIO «OXPaHbl», MOCKOSbKY cam
NpOLIEeCC COXPaHEHUsI Hacneamst MOXeT Bbl3blBaTb 03ab04EHHOCTb MO NOBOAY
cnabocTun ero oxpaHbl 1 HEHaMepPEeHHO co3faBaTb cuTyaumn, korga TBK, Bxogswive B
COCTaB «06LLECTBEHHOrO AOCTOSAHUSAY», UCMOMb3YHOTCH B HEXenaTeNbHbIX hopmax.
MpodeccroHanbHble opraHm3aunmn n odbbeguHeHust, Takme kak MexayHapogHbii
coeT my3eeB (ICOM), a Takke ydpexaeHus KynbTypbl pa3paboTtanu onpeaeneHHble
dopMbl paboThl M paspaboTany LUEHHbIE KOLEKCHI, MPOTOKOMbI M TMMOBLIE KOHTPAKThI,
No3BONALLNE peLlaTb aTMYeCcKue BONpPOCh! U BOMPOCHI MHTEMNNEKTyarbHbIX NpaB.
MHorve n3 aTux 4OKyMeHTOB nmetoTcst B 6ase gaHHbix BOUC ¢ doyHKumen noumcka,
pa3smeLlleHHon no agpecy: https://www.wipo.int/tk/en/databases/creative_heritage/
(cMm. nyHKT «[1pOTOKONbI, KOAEKCHI MOBEAEHMS, TUNOBbLIE KOHTPAKTbI U Apyrue
NpaKTUYecKne NHCTPYMEHTbI» Hxe)3.

63. [lpumepsl:

(a)

(b)

NpPOV3BEAEHNS XKMBOMWUCK, CO3AaHHblE KOPEHHLIMU HAapoA4aMK, BKIHOYas
Npou3BeAEeHNs1 HackanbHON XUBOMUCK, KONMMPOBaNUChb NuuamMmun, He
npuHagnexawmmm K 3Tum Hapodam, Ha KoBpax, HabMBHbIX TKaHsX, yTOorkax,
nnaTtbsiX U Opyrov ogexae, a Takke Ha No3apaBuTErNbHbIX OTKPbITKAxX, U 3aTeM
pacnpocTpaHAnuch 1 npeanaranuck K npogaxe. Konum nponsseneHuin
TPaAMLMOHHOIO UCKYCCTBA TaKKe pacnpoCTPaHANUCh Yepes NHTEPHET B BUAE
KOMMNbIOTEPHbIX «000eB». TaTyMpOBKM KOPEHHbIX HAPOAOB TaKKe BOCNPOM3BOAUIUCH
N UCNONb30Banuncb BHE TPaAULMOHHOIO KOHTEKCTA;

TpaanunoHHaA My3blka Obina coMnnmMpoBaHa n HarioXxeHa npuy noMoLLn LlM(*)pOBbIX
TEXHOMOrNNM Ha pUTMbI TaHueBanbHOM MY3bIKM «TEXHO-XayC», Ha OCHOBE 4ero Obin

39 NlononHuTenbHasa nHgopmaLuusa No Bonpocam AoKymeHTUpoBaHus TBK Takke nmeeTcs B crieqytoLmx
nybnukaumax: Torsen and Anderson, “Intellectual Property and the Safeguarding of Traditional Cultures, Legal Issues
and Practical Options for Museums, Libraries and Archives” (TopceH 1 AHOEpPCOH, «HTennekTyanbHasi
COBCTBEHHOCTb U COXpPaHEHWE TPaAMLMOHHbIX KynbTyp: NpaBoBble BOMPOCH! U NMpaKTUYEeCKMe pekoMeHaaumm ans
My3eeB, OubnuoTek u apxmeos»), BONC, 2010 r.; n nybnukaums BOUC «[dokymeHTUpoBaHne TpaguLMOHHbIX
3HaHun — MeTtoaundeckoe nocobume», BOUC, 2017 .
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BbINyLLEH NONYyNsApHbIA anbbom B XaHpe world music, NonyyYnBLLMIA aBTOPCKO-
NPaBOBYIO OXPaHy;

NPOV3BEAEHMS XYOOXKECTBEHHbIX NMPOMBICIIOB U pemecen (Takue kak nrneTeHble
KOP3WHbI, HeGOoMNbLUME KapTUHbI U pe3Hble hUrypkn) B 06LLEM CTUME TPAAULIMOHHOTO
MCKyCCTBa KOMMPOBanucb, MMUTUPOBAIUCH M NMPOU3BOANIINCE B MACCOBbIX
mMacliTabax ans npoaaxu Ha pblHKax CyBEHUPHOW NPOAYKUMU B BUAE M300paXKeHW
Ha TaKkuMx NpegMeTax, He CBA3aHHbIX C 0GMX0A0M TPaAMLUMOHHbBIX OBLLMH, Kak
pyTOONKM, KyXOHHbIE NONOTEHLIa, CEPBMPOBOYHLIE KOBPUKU, UrparibHble KapTbl,
OTKPbITKWU, NOACTaBKW NOA HANUTKW M Kynepbl, KaneHaapy u KOBpUKK Ans
KOMMbIOTEPHBIX «MbILIEN»;

B CKYNbMNTYPHOM NPOU3BEAEHUM UCMONb3YEeTCs TPAANLMOHHBIN cakparnbHblid CUMBOS.
CkynbnTop 3asiBNsieT CBOM aBTOPCKME NpaBa Ha npousBeaeHne, oqHaKko
npeacTaBuUTeENM OBLWMHBI YTBEPXKAAT, YTO OH UCMONb30oBan 3TOT cMMBOI 6e3 nx
cornacus;

aTHorpaduyeckme 3anucu, coaepxatlime KoHpuaeHUnanbHbIN maTtepuan,
OMUCbIBaIOLLNIA PUTYan NOCBSALLEHUS, ObIN pacnpoCTPaHeHbl YYpEXaAEHNEM
KynbTypbl B 0Gpa3oBaTerbHbIX N KOMMEPYEeCcKMX Lensax. B cootBeTcTBMM C
3aKkoHoAaTenbCTBOM no Bonpocam NC obLumHa He ABnaeTcs npaBoobnagaTenem u
He MMeeT HUKaKNX MPaBOBbIX OCHOBaHWIA A1 BO3PaXXEHUN.

UcnonHeHuss TBK

64. Kak ykasbiBanochb Bbille, MeXayHapoaHOe 3aKkoHOA4aTENbCTBO 00 OXpaHe CMEXHbIX Npas,
a nmeHHo, ON® 1996 r. n MNMeknHckmii gorosop 2012 r. npegycMaTpmBaloT CEPbE3HbIE
BO3MOXHOCTU OXpaHbl ncnonHeHun TBK, ogHako MOXHO ykasaTb crnegyolime HeaocTaTkn 9Ton
dopMbl OXpaHbl: NpeaycMaTpmuBaloT cepbesHble BO3MOXHOCTU OXpaHbl ucnonHeHmn TBK,
OQHaKO MOXHO yKa3aTb cnegyoLlmne HegoctaTku 3Ton opMbl OXpaHbi:

(@)

(d)

GeHedmumapomM oxpaHbl SBnseTca ncnonHuTens (ucnonHutenu) TBK, a He
COOTBETCTBYIOLLAA 06LLUMHA, YTO OCOOEHHO BaXXHO B TEX CNyYasX, korga UCNOMHUTENb
He aABnsieTcs YneHom obuwmHbl. Koraa ncnonHUTENb UK UCMONHUTENN ABNSAIOTCA
BbIXoALaMn 13 obLLUNHBI, MOCNeaHss, Kak NpaBuIo, MMeeT 60nblle BO3MOXHOCTEN
NONy4YnTb NPsIMbIE BbIrOAbl OT TAKOW OXPaHbl.

nockosbky NeknHcknin gorosop 2012 r. noka He BCTyNuI B CUNY, B HacTosLee BpeMs
oxpaHa npaB obecneymBaetcs NP 1996 r. n pacnpocTpaHAeTCcs TONbKO Ha
HEKOTOpbI€ 3BYKOBbIE NCTOSTHEHUS. JTO KacaeTCcs BCEX MCMOMHEHU, a HE TONbKO
ncnonHeHnn TBK; ;

onATb-TakK, NockonbKy MeknHckmii gorosop 2012 r. noka He BCTyNui B CUNYy, oXpaHa
npaB UCMNOSTHUTENEN OrpaHMYeHa ayamoBm3yarnbHOW COCTaBNSAOWEN (ONSATb-Taku, 370
Kacaetcs He Tonbko TBK). B cootBeTcTBUM cO cTaTben 19 Pumckon koHBeHuun 1961
r., locne Toro, Kak UCNoNHUTENb farn corfacue Ha BKIYeHe CBOero NCMOMHEHNS B
BU3yarbHYO U1 ayamnoBu3yarbHyo 3anncb, Npaesa, NpeaycMOTpPEHHbIE cTaTben 7
9TOM KOHBEHLMW, «B AanbHENLLEM HE MPUMEHSIOTCAY». JTO 03HAYaeT, YTo, 3a
UCKITIOYEeHMEM MpaBa Ha ukcaumio, npasa UCNoriHUTenen B ayanosmnsyarnbHon cgepe
OorpaHunyeHbl;

Cpok oencteus npae UCMNOSTHUTENEN OrpaHnUYeH N cocTaBnsieT He MeHee 50 neT, ecnu
ncnomnHeHne 3amMKCMpoBaHO B BUAe 3Byko3anucu, unm 20 neT B COOTBETCTBUM C
Pumckoi KOHBEHUMEN. DTOT CPOK HE MPUMEHUM K HE3ANUCAHHbLIM UCMOSTHEHNSAM,



WIPO/GRTKF/IC/46/7
MpwunoxeHwue |, cTp. 25

MO3TOMY BOMPOC O CPOKE OXpaHbl cam No cebe He MOXET cuMTaTbcsl «Npobenom.
Mo3ToMy BOMPOC O CPOKe OXpaHbl HE MOXET CUMTATLCSA «NPOBENOM» Kak TaKOBbIM.

65. [lpumepbl: NPOU3BOAUNIUCE BUOEO3ANUCK «KMBbLIX» UCMONHEHUIN NECEH U TaHLEB
npegcraBuMTeNen KOPEHHbIX HAPOL4OB, KOTOPbIE 3aTEM KOMMPOBANUCh, Bbinyckanucb Ha DVD un
pasmewanuce B MIHTEpHETE.

Obpasupbi

66. Kak 1 B crniydyae nutepaTypHbIX U XyOOXEeCTBEHHbIX MPOuU3BeeHUI, NMo-HacTosAWweMy
NCKOHHble 06pasLibl He OXPaHAITCS, MOCKOSbKY OHU HEe ABMSKTCA KHOBLIMUY UNN
«OpuUrMHansHbIMMy». Kpome Toro, Cpok oxpaHbl 06pa3sLoB Kopoye cpoka OXpaHbl 06 beKTOB
aBTopckoro npaea. [ns obecneyeHust oxpaHbl 06pa3L 0B HEOGXOANUMO BbINONTHEHNE
onpegeneHHbIX hopmanbHbIX TpeboBaHUN.

67. Tlpumepbl: 06pasubl, BONMOLEHHbIE B TKAHAX PYYHON paboThbl, KOBpax, NNeTeHbIX
n3genuax n ogexae, KoNMpoBasnucb U NCNOMNb30BaNMCb B KOMMEPYECKUX Lensax nmuamm, He
npuHagnexalimmmn K KopeHHbIM Hapoaam.

TBK, coxpaHsiembie 8 maliHe

68. Xots, kak oTMe4anoch Bbiwe, ctaTbsa 39 CornaweHna TPUMC un ctatea 10bis Mapuxckon
KOHBEHLMWN MOTYT B HEKOTOPbIX criydasax obecneunTb goctaTtodHyto oxpaHy TBK, coxpaHsembix
B TanHe, 3T HOPMbI, NOXarnyn, B OCHOBHOM MPUMEHMMbI K MPOMbILLSIEHHOW Y1 KOMMEPYECKOn
nHpopmaumn. OpgHako He Bce TBK, coxpaHsiemble B TariHe, NpeACcTaBnaoT cobomn
MHGOpMaLNIO, UMEIOLLYIO KOMMEPYECKYIO LleHHOCTb. PackpbiTve TBK, kak BUgHO n3
MaTepuanos ynomuHaBsLlerocs Bbiwe gerna Mountford, yacto cBa3aHO € NpUYnMHEHEM CKOpee
KyNbTYPHOIO U OYXOBHOTO, YeM UMYyLLEeCTBEHHOrO yulepba. Takum o6pa3om, 3TO MOXHO
cunTatb NPo6enom cucTeMbl OXpaHbl HE NOANEXaLLEeNn PackpbITUIO N KOHPUAEHUMANBHOWN
nHdopmaunn.

69. Kpome TOro, He o4eBuaHO, 4TO BCe TBK, coxpaHsiemble B TaliHe, cuMTannch bbl
«KOHbmAaeHUnanbHbIMN» B 4aHHOM koHTekcTe. MHorne TBK n3BecTHbl B npefenax ooLwuHbI,
KOTOpas MOXET BKNOYaTh MHOXECTBO IOAEN, MPOXNBAIOLLMX HA OBLLUMPHBIX TEPPUTOPUSIX U B
noceneHunsix bonee Yem OAHOro TUMa — HanNnpUMep, U B CENbCKOM MECTHOCTU, U B ropoaax.
Opyrumn cnosamu, BONPOC O TOM, B KaKMUX Kpyrax gonycTumo packpbitue TBK, coxpaHseMbix B
TariHe, 6e3 HapyLLueHus1 UX KOHMAEHLNANbLHOro Xxapakrtepa, MoOXeT OblTb He Bcerga
oYeBUOHbIM.

70. [Mpumep: KoHmaeHUnanbHas MHpopMaLms, packpbiTad aHTponosnory, obiia
onyb6nvkoBaHa nocnegHum (cm. geno Mountford Bbiwe). B HEKOTOPbIX Cnyvasix My3en, apxmBbl
n gpyrue nogobHble ydpexaeHus packpbiBanu KOHpMAEHUManbHy MHopMaLmo
HEeHaMepeHHO.

MecmHbie u mpaaUL(UOHHbIe Ha3gaHUus, crioea u cumeorsibl

71. Y70 KacaeTcs 3aLMTHON OXPaHbl, TO, KaK y>Ke YyNOMMHAsnoch Bbille, MEXAyHapogHoe
3aKOHOAaTEeNbCTBO O TOBAPHbIX 3HaKax NpegycMaTpmMBaeT BO3MOXHOCTb OTKasa B permcrpawmm
U aHHYNMPOBaHUSA permcTpauumn 3HakoB, KOTOpble «NpOoTMBOpeYaT Mopanu unm nyénmyHomy
nopsiAKy 1, B 0COBEHHOCTU, ecriv OHW MOTYT BBECTU B 3abnyxaeHne obLecTBEHHOCTbY.

72. XOTA Takas oxpaHa B Lenom npeacTtaBnsieTcs JOCTaToOuHON, «npoben» B AaHHOM crny4yae
MOXET ObITb CBSA3aH C TeM, YTO «NPOTUBOPEYME MOpanny n «NpoTnsopedne nyenmnyHomy
nopsagKky» — 370 obLumMe NOHATUS, NPUMEHSIEMbIE B COOTBETCTBMM C HALMOHANbHbBIM
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3akoHo4aTenbLCTBOM, NpaBunamMmn 1 cygebHon NpakTUKon, KOTopble yCTaHaBnmMBarT
COOTBETCTBYIOLLME HOPMbI 06LLECTBEHHOW MOpanu Unn Toro, YTo NPU3HaeTCcs BBeAEHNEM
o6LLeCcTBEHHOCTY B 3abnyXAeHne B KOHKPETHON CTpaHe. 3TW HOPMbI, Kak 1 CaMo NOHATUE
«0BLLEeCTBEHHOCTWY», BBEAleHMe KOTOpoW B 3abnyxaeHue unm ockopbneHne Bkyca KOTopown
OLEHMBAIOTCA NPU PaCCMOTPEHUM 3asiBOK HA PErMcTpauuio TOBapHbIX 3HAKOB, MOTYT CUMbHO
pasnnyaTbCA B 3aKOHOOATENbCTBE pasHblX CTpaH. MHTepnpeTtaumsa aTux noHsaTun Tpebyet
COBCTBEHHbIX LLlEHHOCTHbIX CY)XXAEHWIA OT COTPYAHUKOB BEAOMCTB perucTpaumm ToBapHbIX
3HaAKOB M pabOTHWMKOB CyAeOHON CUCTEMBI, MHOTWE U3 KOTOPbIX MOTYT ObiTb CNabo 3HaKOMbI C
npobrnemamm kopeHHbIx o6wuH u TBK. Kpome Toro, 3akoHogaTtenbCTBO O TOBAPHbIX 3HAKax He
3anpeLyaeT Takoro NCMonb30BaHMA MECTHbIX U TPAAMLMOHHbBIX Ha3BaHW, CNOB U CUMBOJIOB,
KOTOpOE «MPOTUBOPEYNT MOpanun», «NPOTUBOPEYNT NyBNNYHOMY NOPSAKY» UNN «CMOCOBHO
BBECTW B 3abnyxaeHune o6LleCTBEHHOCTbY», €CNN NONb30BaTeNlb HE HAMEPEH PErMcCTPUPOBaTh
TOBapHbIN 3HAK; OHO TakkKe He 3anpeLLaeT UCNOoNb30BaHWS UM PErNCTPaLMM MECTHbIX U
TPaAMLMOHHBIX Ha3BaHWN, CNOB M CUMBOMOB, KOTOPbIE HE CYMTAOTCA «NPOTMBOPEYaLLnMu
Mopanuy, «NpoTMBopeYaLLuMy NyGrM4HoMy NopsaKy» UM «CNOCOBOHBIMY BBECTH
0o6LecTBEHHOCTb B 3abnyxaeHue» (XOTS B UX pernctpaummn MoxeT BbiTb OTKa3aHo no Apyrum
OCHOBaHUSM).

73. YTO KacaeTcsi NO3UTUBHOW OXPaHbl, TO, XOTS OOLLUUHBI, XeNalLwme 3apermcTpmpoBaTb
OTNIMYUTENbHbBIE TOBapHbIE 3HaKWM, MOryT BOCNOSb30BaTbCS COOTBETCTBYHOLLUMM
MeXAyHapoa4HbIMU NPUHUMNAMKU 1 NpoueaypaMu, CUCTeMa OXpaHbl TOBApPHbIX 3HAKOB He
obecneyvnBaeT NX NOMHON OXpaHbl, NOCKONbKY permcTpaumsi BCeX MeCTHbIX U TPaANLMOHHbBIX
Ha3BaHW, CIIOB M CUMBOJIOB, aCCOLIMMPYIOLLNXCHA C KOHKPETHOM 00LWLMHON, Obina 6bl HEMOMEPHO
aoporum genom. Kpome ToOro, 3akoHo4aTenbCTBO O TOBapHbIX 3Hakax MoxeT TpebosaTb,
YTOObI 3HAKK, YTOObLI OHW CYMTANUCL AENCTBUTENbHBIMU, UCMOMNb30BaNIMCb B KOMMEPYECKOM
OeATenbHOCTN, a 3TO MOXeT ObITb NpobnemMaTUYHbIM NPUMEHUTENBHO K cakpanbHbiM TBK 1
TBK, coxpaHsieMbIM B TalHe.

74. B cuny aTOro HEKOTOPbIE CTPaHbl M PErMoHarbHble OpraHu3aumMmn NPUHANN cneymarnbHble
Mepbl 4ns oxpaHbl TBK oT ncnonb3oBaHus B kayecTBe TOBapHbIX 3HAKOB. CM. MyHKT
«BapuaHTbl AeNCTBUIA, KOTOPbIE CYLLECTBYHOT UK MOryT ObiTb pa3paboTaHbl ANs yCTpaHeHUs
Nto6bIX BbISIBNEHHbLIX NPo6ernoB, BKIOYas NPaBoBbIe Y MHblE Mepbl, MPUMEHSIEMbIE Ha
MeXAyHapoaHOM, PermoHanbHOM Uiy HAaLMOHANbHOM YPOBHE» HUXKE.

75. Tpumep: KOMMepPYECKOe MUCMONb30BaHNE MECTHbIX U TPaAULMOHHBIX Ha3BaHWUIA, CMOB U
CUMBOJIOB

IOPMANYECKUMI NNLLAMU, HE OTHOCSILLIMUMUCS K KOPEHHOW HApOA4HOCTU, B KOPMOPaTUBHbIX
norotunax u n3obpaxeHusix, UCMNOSb3yEMbIX Ha CMIOPTUBHOM MHBEHTape, B MUpe Modbl, B
cnopTe, B Urpax u UrpyLlkax, Ha aBTOMOGUIAX, OPY>KUM U anKoronbHOW NPOaYKLMN.

C. CoobpaxeHusi, cywecmeeHHbIe 015 onpedeneHuss HeobxooumMocmu ycmpaHeHUs]
npobenos

76. TlpuHATWE pelueHnin O LenecoobpasHOCTN yCTpaHEHUS NOObIX U3 BbISBMEHHbIX BbilUe
npobenoe ABNAeTCcsa npeporatmeon y4actHukoB Komuteta. B aTom pasgene uanaratotcs
HeKoTopble COOBpaXkeHNs1 U haKToPbl, KOTOPbIE MOrK Obl yYUTLIBATLCA UMW MPU NPUHATUN
TaKNX peLleHnn.

Ha kakom yposHe criedyem ycmpaHsimb rpobesibl: Ha Mex0yHapOoOHOM, pe2UuoHalslbHOM,
HauyuoHarbHOM u/unu MecmHom?

77. OpAHO 13 cOOBpaKEeHNN MOXET KacaTbCHA YPOBHS, Ha KOTOPOM BO3MOXHO Ui HEOOX0ANMO
yCTpaHuUTb Npoben. YcTpaHeHue HEKOTOPbIX NpobenoB MoXeT TpeboBaTb NPUHATUA Mep Ha
MeXOyHapOOHOM YPOBHE — HanpumMep, NyTeM 3aKmYeHUs! KaKOro-To MeXayHapo4HOro
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porosopa“’, gpyrue npo6ernbl MoryT GbiTb YCTPaHEHbI HA PErYioHaNbHOM, HaLMOHaNBHOM W/MNu
MECTHOM YPOBHSAX. Becb CnekTp BO3MOXHOCTEN C TOYKM 3pEHMS BUOOB MEXAYHAPOAHbIX aKTOB,
KoTopble Mornu 6bl NPUHATL FOCy4apCcTBa, HE pacCMaTpMBaEeTCH B HACTOAWEM LOKYMEHTE; OH
paccMoTpeH B NofnHoMm obbeme B gokymeHTe WIPO/GRTKF/IC/12/6.

HopmamueHble Mepebl, rpakmu4ecKue Mephbl, o6yquue

78. Tpobenbl MOryT yCTPaHATLCA NyTEM NPUHATMS MEP HOPMOTBOPYECKOrO Xapakrepa
(Hanpumep, yTBEPXOEHUSA HOBbLIX UM COBEPLUEHCTBOBAHNS CYLLECTBYHIOLUMX NPABOBbIX
CTaHOApTOB Ha MeXAyHapoAHOM, PErMoHanbHOM UMy HaLMOHaNbHOM YPOBHE), pa3paboTku
NPaKTUYEeCKUX UHCTPYMEHTOB (HanpumMmep, pacnpocTpaHeHUs TUMOBbLIX AOrOBOPOB O
KOMMeHcaunm/CoBMECTHOM NOSb30BaHUN BbIrOA4aMu, MPOTOKOOB NPOBeAEHNsT HayYHbIX
ncecnegoBaHUiA UKW opraHM3auuy NporpamMmm NULEH3NPOBaHWSA) W/unu peanusauum Mep B
obnactu HapalmBaHus noTeHumana (Hanpumep, NPU3BaHHbLIX NOBLICUTL YMEHNE OOLLMHBI
BECTW NeperoBopbl C TPETbMMN CTOPOHaMU Ha 6onee paBHbIX OCHOBaHUSAX).

Bbaza HopMamueHo-Npasogo2o U adMUHUCMPamuU8Ho20 peayuposaHusi

79. OpaHMM n3 coobpaXkeHnin MOXeT ObiTb aKTUBHOCTb OOCYXAEHUS1 BONPOCOB oxpaHbl TBK B
apyrux oopymax nnu cteneHb, B KoTopor TBK yxe oxpaHaTca NpaBoBbIMU MHCTPYMEHTaMM,
CO3[aHHbIMU B Apyrnx obnactax perynupoBaHus. Tak, Hanpumep, npobnembl oxpaHbl TBK
aBnaTcsa Temon AByx koHBeHuun KOHECKO: KoHBeHUmMM 06 oxpaHe HemaTepuanbHOro
KynbTypHoro Hacnegusi 2003 r. u KoHBeHUMM 006 oxpaHe 1 NooLpeHnn pasHoobpasns dopm
KynbTypHOro camoBblpaxeHus 2005 r., koTopble paccmaTpuBanuch B 6ornee paHHUX
AokymeHTax. Bonpockl oxpaHbl TBK Takke paccmatpuBaloTcsi B pamkax HEKOTOPbIX (hOPYyMOB,
B KOTOpPLIX 00CYy)XOatoTCsi BONPOCHI NpaB YerioBeka 1 KOpeHHbIX Hapodos, a B deknapaunn OOH
0 NpaBax KopeHHbIX HapoaoB*! cogepXxuTca TEKCT, Kacatolmincs oxpaHbl TBK. MoxeT GbiTb
Tarke ynomsiHyta KoHseHums Ne 169 MexayHapogHon opraHusauumn Tpyga «O KOpeHHbIX
Hapodax 1 Hapogax, BedyLmx nnemMeHHon obpas Xun3Hu B He3aBUCUMbIX cTpaHax». OgHuUM 13
akTopoB Morno 6bl 6bITe ONpeaeneHe oNTUMarnbHbIX CNOCOB0B MPUMEHEHNSA ATUX
pasnMyHbIX NPOLLECCOB pPerynimpoBaHmsa TakuMm obpasom, YToObl OHY NogaepKueanu u
OOMNOMNHANM Apyr apyra.

80. Cawmyo HenocpeaCTBEHHYIO POrb B 3TOW CBSA3W UIPaeT U BCA cucTtema mep
perynupoBaHus, paspabotaHHaa BONC. Tak, oguH 13 anemeHToB NoBecTkn gHa BOUC B
obnacTtu pa3suTtusa hopmynupyetca cnegyowmm obpasom: «Pekomengosate MKITP yckopuTb
NpoLecC OXpaHbl rEHETUYECKMNX PECYPCOB, TPAAMLMOHHbBIX 3HaHUIN 1 bonbknopa, 6e3
npeaBoCxyLLeHns nboro okoHYaTenbHOro pesyrnbTaTta, BKoYas BO3MOXHYO pa3paboTky
MeXayHapoaHOro Aorosopa Unn 4oroBopoB».

Bonpocbl peaynupogaHusi

81. YuacTtHukn KomuteTta mornm 6bl Takke pacCMOTPETb BONPOC 06 MCXOAHBLIX MPUYNHAX
BO3HUKHOBEHWS BbISIBNIEHHbIX NPO6ENoB, a Takke 0 TOM, Kak He0BXO4MMOCTb UX YCTPaHEHNs
JOIKHa BNUSATL Ha BCHO CUCTEMY MepP aAMUHUCTPATUBHOIO perynmpoBaHus.

82. BoamMoxHoe NpuHATHE Mep no oxpaHe TBK cBaA3aHO ¢ LenbiM psigoM CrOXKHbIX
KyNbTYPHbIX, 3KOHOMUYECKUX MU coLMarbHbIX BOMPOCOB, a Takke C BONpocamMmu perynupoBaHns
ToproBnu. [10 HEKOTOPOW CTeNeHn BONPOCHI PerynmpoBaHnsa paccCMOTpeHbl B 6onee paHHuX
JOKyMmeHTax*2.

40CnekTp mMep, koTopble Mornu 6bl GbITb MPeayCMOTPEHbI MEXAYHaPOAHbLIM AOTOBOPOM, PACCMaTPMBAETCS B
nokymeHte WIPO/GRTKF/IC/12/6.

“MpencraenerHa KomuteTy B kKadecTse gokymeHta WIPO/GRTKF/IC/12/INF/6.

42 NokymeHTbl WIPO/GRTKF/IC/5/3 u WIPO/GRTKF/IC/6/3 n WIPO/GRTKF/IC/7/3.
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83. C T0o4kM 3peHusa nonuTtukm B obnactm NC oxpaHa unm otcytcTeme oxpaHbl TBK moxeT
OLEHUBATbLCA C TOYKMN 3pEHUS NOCNEACTBUMA TaKOW OXpaHbl B NiaHe CTUMYNMPOBAHNS U OXpaHbl
TBOPYECTBA Y MHHOBALMI KaK OBWKYLLMX CUI YCTOMYMBOIO 9KOHOMUYECKOTO Pa3BUTUS, BKITHOYas
pasBuUTUE MECTHbIX U CenbCkux obLwmH. Mpur3biBbl K BeccpoyHon oxpaHe TBK unu k oxpaHe
«CTUNA» LenecoobpasHo, Hanpumep, oueHnBaTb C y4eToM 6a30BbIX NPUHLMMOB NOMAUTUKN,
nexauwmx B ocHoBe cooTtBeTcTBytowmx cuctem MC. Kpome Toro, o6a3atenbHbIM yCroBUEM
hopMMpOBaHUS HagnexaLumnx NPUHLMNOB peryrnpoBaHus, B paMkax KoTopbIx criegyeT
paccmaTpuBaTb Bonpockl oxpaHbl npae VIC n TBK, siBnsieTcst bonee AcHoe NOHMMaHWE ponu,
KOHTYPOB W rpaHuL, Tak Ha3blIBaeMOro «0bLLEeCTBEHHOro OCTOAHUSA» U BNNsiHMA oxpaHbl TBK Ha
aTy cdhepy*®. Kniouesoii npobrnemoin perynmpoBaHus SBnaeTcs KoopanHaums fmobbiX HOBbIX
BMOOB oxpaHbl TBK ¢ cyllecTByloLEN CUCTEMON OXpaHbl MHTEMNEKTyarnbHbIX NpPaB 1 Apyrumm
cuctTemamu.

84. OgpgHako oxpaHa TBK 3aTparnBaeT un gpyrue BaxkHble 06nactv nonnTukn. Tak, ydaCTHUKN
KomuteTa mornu 6bl paccmoTpeTb oxpaHy TBK B cneayrowmnx koHTekcTax: coepexeHve un
COXpaHeHue KynbTypHOro Hacreaus; csoboaa BblpaXeHus; yBaKeHue npas, UHTEPEeCOB U
NPUTA3aHUIA KOPEHHBIX U APYrMX TPaAULMOHHBLIX OOLLUUH; NMpu3HaHWe TpaauLMOHHOIo npaea,
NPOTOKOSIOB M NPAKTUKW; AOCTYN K 3HAHUAM M 06beM «OOLLLECTBEHHOIO JOCTOSAHUS», peLleHne
npobnem, BO3HUKAIOLLNX B YCITOBUSIX KYNbTYPHOrO pasHoobpasns; COAeNCTBUE KyrbTypHOMY
pa3Hoobpa3sunto, BKINOYasa NIMHIBMCTMYECKOE pa3Hoobpasue, a Takke paclumpeHne gocTtyna K
pa3HOOOpPa3HbIM BbIpaXXEHUAM KyIbTypbl.
OKoHOMuUYecKUe, KynibmypHbIe U coyuaribHble Uesnu
85. BbipaboTka OTBETOB Ha 3TV BOMNPOCHI B KOHTEKCTE MOMUTUKM Bbi3blBaeT HEOH6X0OMMOCTb
SICHOTO NOHMMaHMWS PACCMOTPEHHbIX BbILLE OBLLNX IKOHOMUYECKUX, KyNbTYPHbIX U COLManbHbIX
Lenen, KOTopbIM Npu3BaHa cnyxutb oxpaHa TBK. B 6ornee paHHUX AOKYMeHTax onpegenex
psg 3agad, KoTopble npeanonaraeTcs pewmnTtb 6narogaps oxpaHe TBK, Bkntovas:

(a) npusHaHue ueHHocTn TBK;

(b) copenctBme yBaxeHuto TBK;

(c) yooBneTBOpeHMe HacyLLHbIX NOTpebHoCTEeN O6LMH;

(d) npepoTBpaLweHme HenpaBomepHoro npucBoeHus TBK, a Takke ockopbuTenbHbIX,
YHU3UTENbHbIX M HECAHKUMOHMPOBAaHHbIX hopM ncnonb3oBaHus TBK;

(e) pacwwmpeHmne npaB 1 BO3MOXHOCTEN OOLLWH;

(f) noppepxka TpagMLMOHHBIX NOAXOAOB U COTPYAHUYECTBA MeXay OOLmnHamu;
(g) copencTBme COXpaHEHNIO TPAANLMOHHBIX KyNbTyp;

(h) noowpeHne NHHOBALMOHHOW 1 TBOPYECKOW AEATENBHOCTUN OBLLNH;

(i) copewncTBue MHTENNEKTyanbHOW U TBOPYECKOM CBOBOAE U pa3BUTUIO UCCNEAOBAHUI U
KynbTypHOro obMeHa Ha cnpaBeanmBbIX YCIOBUSX;

(j) copencTBMe KynbTypHOMY pa3HooOpasuio;

(k) copencTBme pasBUTUIO OOLLMH 1 NPAaBOMEPHON KOMMEPYECKON AEATENBHOCTY;

43 Cm. pokymeHT BOUC WIPO/GRTKF/IC/5/3, nyHkTbl 22 - 33 1 nocneayoLime JOKYMEHTbI.
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() npepoTBpaweHne noseneHus npas NC, He UMELOLLMX 3aKOHHbLIX OCHOBaHWI;
(m) noBbILWEHMEe onpeaeneHHoCTH, NPO3PaYHOCTM U B3aMMHOIO LOBEPUS;

(n) KoHTpoOnb 3a cnocobamn ncnonb3oBaHusa TBK 3a npeaenamun TpagnLMOHHONO U
NMPUBBLIYHOIO KOHTEKCTa MX CYLLECTBOBAHUS;

(0) copencTBMe cnpaBennMBOMY pacnpenerneHunto Boirod ot ucnonb3osaHusa TBK npum
cBOOOOHOM BOMNEN3BABIEHUN N OCO3HAHHOM COrflacun CTOPOH;

(p) Npu3HaHWe npaB, yxe NPMOGPETEHHBLIX TPETEUMM CTOPOHAMU, COAENCTBIE NPaBOBOWA
onpeneneHHoCTU 1 (hOPMUPOBAHMIO Pa3HOOBPA3HOro 1 AOCTYMHOrO OBLLECTBEHHOIO
[AOCTOSIHUS;

(q) npuHaTME Mep NO NpeaoTBpaLLEHMIO OLUIMBOYHOrO NpeocTaBneHns npas
WHTEeNnneKTyanbHon cobcTBeHHOCTM Ha TBK.

KoHKpemHble mexHu4yeckue u rnpasosble 80rpochl
86. YuacTHuku KomuteTa mornm 6bl Takke oLeHuTb paboTy no ycTpaHeHuto npobenos B
KOHTEKCTE C TOYKWN 3PEHUS KOHKPETHbIX TEXHUYECKUX U NPaBOBbIX BONPOCOB, KOTOpble Obinn
BbISIBIIEHbI paHee Kak TpebytoLmne paccMoTPEHNS B CBSI3M ¢ Npobnemon cooTHoweHus C n
TBK. K u4ucny Takumx BONPOCOB OTHOCATCS:

(a) KakoBbl xxenaemble Lenu oxpaxbl npae VIC npumenHntensHo k TBK?

(b) Kakvne nmenHo TBK cnegyeT oxpaHaTb?

(c) KTo gomxeH 6bITb 6eHedunumapom nNobo Takon oxpaHbl v obnagaTtb NnpaBaMm Ha
oxpaHocnocobHble TBK?

(d) Kakne Bnabl gencTeuin B OTHOLLEHMM oXpaHocnocobHbix TBK cnegyet cuntatb
HenpuemMneMbiMN U1 HE3aKOHHBIMN?

(e) Cnenyet nn npegycmaTpuBaTth Kakne-nmbo UCKITHOHYEHUS UK OrpaHUYEHNs U3 pexnma
OXpaHbl oxpaHocnocobHbix TBK?

(f) Kakum gorxeH 6bITb CPOK OXpaHbI?

(9) Cnenyet nu npegycMaTpmBaTh kakue-To popManbHble TpeboBaHMS (Takue Kak
npoBeAeHne 3KCnepTu3bl U perncTpaums)?

(h) Kak JomKHO oCyLLecTBRAATLCS yrpaBreHe npasamm?

(i) Kakue caHkuum nnu wtpadHble Mepbl crnegyeT NPUMEHATL 3a AeNCTBUS,
cumTaroLmecsd HenpmeMmneMbiMmn NN HE3aKOHHbIMN?

(j) AormkHbl i BHOBb Npu3HaHHbIe NpaBa Ha TBK nmeTb o6paTHyto cuny?

(k) Kak gormkHbl peluaTbCsi BOMPOChI OTHOLLEHU C MHOCTPaHHbIMN
npaBoobnagarensmn/6eHednunapamm?

HpaKmuquKue 80rIPOCkI. yripaesieHue ripasamu u cobnodeHue ycmaHO8J1eHHbIX HOPM
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87. OxpaHa gomkHa 6bITb NPaKTUYECKM OCYLLECTBUMOM M 06ecnevmBaTbCs NPaBOBbLIMM
CaHKUMAMKU, 0COBEHHO C TOYKM 3pEHNS TPAANLMOHHBIX OOLLMH, HE cO3haBasi Ype3MeEPHON
afMVHUCTPATUBHOM Harpy3ku HU ns npaBoobnagaTtenen, HX 4Ns NUL U opraHn3aLumin,
OCYLLECTBIAIOLLMNX ynpaBneHne npaBamu. LLnpoko npuaHaHo, 4To oxpaHa TBK gomkHa
obecneunBaTbCa OKa3aHNEM Hag eXallen TEXHUYECKOM NoMOoLLM, OByYeHMEM N NOOOEPKKON B
AokymeHTupoBaHum TBK, ecnin oHa Heobxoavnma obmHam.
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D. BapuaHmbi Oelicmeull, Komophble cywecmayrom unu moaym bbimb pa3pabomaHs! 0115
ycmpaHeHUs J1tobbix 8bIS8eHHbIX Mpobesios, 8KIYas Mpasoebie U UHbIe Mephbl,
MPUMEHSIeMbIe Ha MeXXO0YHapOOHOM, pe2uoHaIbHOM Unu HauUoHaibHOM YPO8HE

88. OpgHown 13 Takmx mep Morno 6ol 6bITb NPUHATUE OTAENBHOMO CrneLmanbHOro 3akoHa,
obGecneunBatoLlero oxpaHy TBK 1 nossongtowero yctpaHntb Npobenbl B CIIOXMBLLEMCS
3akoHogatenbcTBe no Bonpocam NC. Pap cTpaH 1 permoHanbHbIX OpraHn3aumnin NpuHAIm
Takme 3akoHbl. OfHuM CTpaHbl NpegycMaTpmBatoT ocobbi pexxum oxpaHbl TBK B pamkax cBoero
3aKkoHogartenscTea 06 aBTOPCKOM Npase, Apyrue npegycMmaTpusatoT oxpaHy obbektos TBK,
CXOAHyI0 ¢ oxpaHown npas MC, npyn nomoLm apyrmx HOpM 3akoHoA4aTeNbCTBa, Hanpumep,
3aKOHOB O COXpaHeHUU KyrnbTypHOro Hacrneaus n HopMm, perynupyowmx KoMMmep4yecKyto
npakTky. C TEeKCTaMu Takunx 3aKOHOB MOXHO 03HaKOMUTbLCA Ha Be6-cante BOVNC*4, n mHorve
N3 HMX aHanM3MpPOBarnucb 1 COMoCTaBNANUCL B 6onee paHHUX gokymeHTax Komuteta®®. Takue
3aKOHbI M Mepbl MO3BOMNAIT YCTPAHATL BbisiIBIEHHbIE Npobenbl 6onee KOMNAEKCHbIM 06pasom u
co3faTb LeNOCTHLIN MEXaHN3M OXpaHbl, OPUEHTUPOBAHHbBIN MMEHHO Ha TBK. OHu moryT,
HanpuMmep, cogepXXaTb NOSTOXEHNSA O NpaBax OOLMH, OXpaHa KOTopbix obecneyvnBaeTcs
BGeccpoyHo. Bonpoc o NpMHATUM Takoro 3akoHa ABNAETCS ANst KOHKPETHbIX rocyaapCTB-4YeHOB
NONNTUYECKNMM BOMPOCOM M BOMPOCOM MOSIMTUKN, KOTOPLIN peLlaeTcs ¢ y4eToOM COoBpaKeHui
NOMUTUKN N Pa3fNYHbIX NPAKTUYECKUX N TEXHUYECKMX MOMEHTOB, NOAOOHbLIX U3NTOXXEHHBIM
BbILLE.

89. OcHoBHas Tema HacTosLLEero pasgena — KOHKpeTHble 4opaboTkn 1 yCoBepPLLEHCTBOBAHNS
COOTBETCTBYHOLUMNX AEMCTBYIOLLMX 3aKkOHOB No Bonpocam NC, a Takke Mepbl MO YCTPaAHEHWIO
KOHKPETHbIX BbISIBMIEHHbIX Npo6enoBs, He MMeloLLMe NPaBOBOro xapakrepa. Takue JopaboTku n
yCOBEPLLUEHCTBOBAHMSA UMenu bl aapecHbl XxapakTep (sui generis), To eCTb y4uTbiBanu bl
KOHKpEeTHbIe 3anpockl HocuTenen TBK n koHkpeTHble ocobeHHocTM camux TBK. PasnuyHble
BO3MOXHblE Mepbl He 06513aTeNbHO ABMNAIOTCA B3aMMOUCKOYAOLWUMM.

ﬂumepamypr/e u xyOO)KecmeeHHb/e I'IpOUBSGOeHUFI

[Mpu3HaHWe NpaB 1 MHTEPECOB OOLLMH

90. Cyabl NPOAEMOHCTPUPOBANN rOTOBHOCTb YYNTbIBATh B CBOMX PELUEHUAX MHTEPECHI
OOLWWH, CBSI3aHHbIE C NPOUN3BEAEHUAMMN, OXpPaHSEMbIMU aBTOPCKUM NpaBoM. PaccmaTtpusas
aeno «Bulun Bulun npotvs R & T Textiles (Pty) Ltd» (1998 r., 41 IPR 513)*, aBcTpanuiickui
Cya peLuuns, YTO ecnn XygOXKHUK, MPOUCXOASLLNA N3 KOPEHHOM OBLLUNHBI, NONy4aeT ee
paspeLleHne Ha Co3gaHne XygoXKeCTBEHHbIX NPON3BeAEHUIN B COOTBETCTBMMN C TpeboBaHMAMM
TpaguLMOHHOrO NpaBa U MEeCTHbIX 0Bbl4aeB, OH MOXET UMEeTb PnayLMapHyto (OCHOBaHHYO Ha
nosepun) 0643aHHOCTb AENCTBOBATL Taknm o6pas3oM, YToOblI COAENCTBOBATL COXPAHEHMIO
LIeNOCTHOCTM KyrnbTypbl CBOEN 00LWMHbI. Takasa domayumapHas OTBETCTBEHHOCTb MOXET
BO3HMKaTb HAa OCHOBE OTHOLLUEHWI XyA0XHNKA N OBLLMHBI, KOTOPbIE ABNSTCS OTHOLLEHUAMMN
B3aMMHOro gosepusi. TpaguuMoHHOE NpaBo SBMSETCA YacTbio peanbHON «MaTpuLbly,
onpeaensdoLLen 3T OTHOWeEHNS. B cuny aTux omayumapHbiX OTHOLLEHUI NpWU HapyLLEeHUN
XyOOXXHUKOM ero 06a3atenbcTB obLLMHa npexae Bcero umerna npaso Bo30yANTbL NPOTMB HEro
nck, Tpebys NPUHyAMTENBHOrO UCNONHEHNS ero omayumnapHbIX 0683aTenbLCTB.

44 https://www.wipo.int/tk/en/databases/tklaws.

45Cm. pokymeHrTbl WIPO/GRTKF/IC5/INF/3, WIPO/GRTKF/IC/5/3, a Takke BONC, «CBOAHLIN aHanua...».

46Cwm. Janke, Terri, “Minding Culture: Case Studies on Intellectual Property and Traditional Cultural Expressions”
(AHke, «C MbICNBIO O KyNbType: CUTYyaLMOHHbIE NCCNefoBaHNsa B 061acTu MHTeNneKTyanbHoW COGCTBEHHOCTM U
TPaAMLUMOHHBIX BbIPaXXeHUN KyNbTypbl»), NMOArOTOBMNEHHY0 Mo 3aka3y BOUC.
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JInyHble HEMMYLLIECTBEHHbIE NpaBa O6LLNH

91. HeumyllecTBeHHble NpaBa (NPaBo Ha ykasaHWe aBTOPCTBa U NpaBO BO3paxaTb NPOTUB
WCKaXXEHWsI NPOM3BeaEHNS) MOrn Obl pelaTtb MHOrMe 3agayvm oxpaHbl TBK 1 B npuHumne
aBnaoTcs 6eccpoyHbiMmM (CM. Bhiwe). OgHako, Kak U MMYLLLECTBEHHbIE NpaBa,
npegycMOTPEHHbIE B CUCTEME aBTOPCKOro Npasa, OHU NPUBSA3aHbl K yCTaHaBMMBaeMOMy aBTopy
unu aBTopam. HewnmyuiecTBeHHble npaBa O06LWUH Mornun 6bl cTaTb NpeaMeToOM AarbHEenLwWero
aHanmsza. B 2003 r. npeabligyLiee aBcTpanminckoe nNpaBmMTeNbLCTBO PacnpoCTpaHnio Ans Lenen
o6cyxaeHns nNpoekT 3akoHa «O HeEUMYLLECTBEHHbIX NpaBax KopeHHbIX o6wuH» (ICMR),
HanpaBreHHOro Ha OXpaHy KynbTYPHbIX MHTEPECOB KOpeHHbIX 06LwmnH*’. ICMR
paccmaTtpuBarncs Kak BO3MOXHbIN MHCTPYMEHT, MPpU NMOMOLLM KOTOPOro KOPeHHble Hapoab!
Mornu 66l NPensaTCTBOBATb UCKaXXEHMIO NPOM3BeeHNA, OCHOBAHHbIX Ha UX Tpaguuusx,
obblyasix 1 noBepbsx. HekoTopble acnekTbl NPeAnOXeHHOro 3aKOHOMNPOeKTa NOABEPIINCH
KPUTUKE CO CTOPOHbI KOPEHHbIX HAPOAOB N APYrnX 3auHTEPEeCOBaHHbLIX CTOPOH. B utore
3aKOHOMNPOEKT TaK M He Bbln NPUHAT.

92. CnepgyeT HaNOMHWUTb, YTO, CONTACHO MHOMMM HaUMOHanNbHbIM 3aKOHaM, OXpaHa Ha OCHOBE
NNYHBIX HEUMYLLECTBEHHbIX NPAB MOXET SABMATLCA U 3a4acTyro ABnsieTcss 6eCCPOYHON.
dPaKkTNYeCKn NUYHbIE HEMMYLLLECTBEHHbIE NpaBa NPOAOIKalT AENCTBOBATb B OTHOLLEHUN
Npou3BeAEHWI, YXXe nepelleawmnx B obwecTBeHHOe OCTOSHNE, KOTOpble MO Bbl BKINOYaTb
n TpagmumoHHbie TBK.

[NogcHeHne B OTHOLWEHUM 0O0beMa NpumMeHeHua ctatbn 15.4 BepHCKo KOHBEHLIUK

93. [o cux nop ctatbs 15.4 BepHCKON KOHBEHLMN NMENa OYEHb OrpaHNYEHHOE NPaKTUYeckoe
NPYMeEHEeHne, N03TOMY, BO3MOXHO, CTOMT UCCNeaoBaTb NPUYMHBI Takon cutyaumn. Noatomy
MoxeT 6bITb LienecoobpasHo nccrnenoBaTb COOTBETCTBYOLME NPUYKMHBL. B xoae obcyxaeHun,
npoxoamBLUMX B paMmkax KomuteTa, BbICKa3biBarioCb MHEHME O TOM, YTO O4HOW U3 BO3MOXHbIX
Mep Mor 6bl cTaTb NepecmoTp cTatbk 15.4 BepHCKON KOHBEHLNN N N3yYEeHNE BapnaHTOB ee
yCOBepLUEHCTBOBaHMAS,

94. OaHMM M3 TakuMX BapuaHTOB MOTJIO Obl OblTb YTOUYHEHME TEKCTA CTaTbM B TOM CMbICIE, YTO
(i) oxpaHa, NnpeaycMOTpPEHHasi 3TOM CTaTbeMr, PacnpPOCTPaHAETCA TakkKe Ha «onybrnnkoBaHHbIE»
npou3BeaeHus, (i) CPOK OXpaHbl, MPUMEHSAEMbIV K NPOM3BEAEHNSIM B COOTBETCTBUN CO CTaTbeN
15.4, aBnsieTCcs MMHUMAarnbHbLIM, 1 FOCygapcTBa Bnpase NpUMeHaTb 6onee gnuTenbHbIN CPOK,
NpuW yCroBmM, 4YTO OH ByAeT orpaHuyeHHbIM, U (iii) ynoMMHaeMbliM B HEN «KOMMETEHTHbIM
opraHom» mor 6kl GbITb OpraH, co3gaBaemMblil HA OCHOBAHUUW HALMOHAIbHOTO
3aKkoHogaTenbCcTBa OOLMHON, UK KaKON-TO MHOW OpraH, B KOTOPOM OOLLMHbI UMEIOT
3Ha4YMTENbHbIE NO3ULINN.

95. Heotbemnembim anemeHToM obLLero 6anaHca, obecnevymMBaeMoro CUCTEMON aBTOPCKOro
npaBa, 06bI4HO CYMTAETCA TO, YTO OXpaHa He siBNsieTca 6eCcpoYHON U NO3TOMY NPOU3BEAEHUS
B KOHEYHOM cYeTe nepexoanT B obLwecTBeHHoe AocTosHne. OpHako 13 aToro npasuna
CYLLECTBYIOT OnpeaeneHHble UCKIoYEHUS. JIMYHblE HEMMYLLIECTBEHHbIE NpaBa NPU3HATCS
3aKoHO4aTEeNbCTBOM MHOIMX CTpaH 6eccpoyHbiMn. CornacHo 3akoHam CoeguMHEeHHOro
KoponescTBa 06 aBTOPCKOM Npaee npaBa Ha Nofly4YeHne aBTOPCKOro BO3HAarpaxaeHus 3a
MCnosb30BaHNe 3HaMeHUTon KHurmn «lMntep MaH» aBnsawTca 6eccpoyHbIMU, U 3TU CpeacTBa
HanpaBnAwTCs Ha GnaroTBopuTenbHbIE Lienn. HekoTopble rocyaapcTBa-yneHbl EBponenckoro
Coto3a yctaHoBunu 6onee anutenbHble CPOKM OXpaHbl, NPU3BaHHbIE Y4ECTb NOCNEACTBUSA OBYX
MUWPOBbLIX BOVH C TOYKM 3pEHNSI BO3MOXHOCTW aBTOPOB NoMyyaTb OTYMCIEHMS OT

47 BeicTynnenune generauun Asctpanum (ookymeHnt WIPO/GRTKF/IC/5/15, n. 131).
48 BricTynnenus generauvin Mtanum n Bpasunum Ha 12-n ceccumn MKIP.
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UCMOb30BaHUA CBOVX MPOM3BEAEHUI, a Takke 0cobble HOPMbI, MPeayCcMaTpuBaloLLe oXpaHy
paHee HeonybnMKoBaHHbIX NPon3BeaeHNn®,

96. He ycTaHOBMEHO HUKAKNUX CPOKOB B TUMOBLIX MOMOXEHNAX 3akoHa NaHambl n
TrnxookeaHCKOW pernoHanbHOM CTPYKTYpbl. BHocunuck npeanoxeHuns o6 yctaHoBneHun
«OTKPbITOro» Cpoka OxpaHbl 1 06 ycTaHOBEHUN cpoka oxpaHbl TBK npogomkntensHocTbH,
Hanpumep, 150 net®®. Takke BbiCka3biBanoch nNpeasoxeHne o6 yBaA3bIBaHUM MakCUMarnbHOMo
CpOKa X OXpaHbl CO CPOKOM >KMN3HWU OOLMHBLI. JTO 03Ha4arno Obl CMeLLEeHNe akLeHTa B CTOPOHY
TekyLiero ncnonb3oBaHua TBK, kak 3T0 MMeeT MecTo B Criydae TOBapHbIX 3HAKOB, U B 3TOM
cnyyae oxpaHa TBK npekpalianacbk 66l nocne Toro, kak obLwuHa, ¢ KOTOpOor acCcoLUMNPYTCA
TBK, nepectaeTt ncnonb3oBaTtb UX UK NepecTaeT CyLLEeCTBOBATb Kak onpegeneHHas
o6LWHocTL?!.

Pexunm domaine public payant (nnaTtHoe obLLecTBEHHOE AOCTOsSIHME)

97. Psap cTpaH BBen cuctemy, npu KOTOpoW 3a NCNONb30BaHWUE Npon3BegeHUN, HaxoaaLwmnxcs
B 00LWEeCTBEHHOM AOCTOSIHUK, yNavyMBaeTCa BO3HArpaXaeHne, cyMma KOToporo 4acTo
nepeyvncnsaeTcs B HaunoHasbHbIA KynbTypHbIA OOHA MNn MHoe NnogobHoe yypexaeHne. IToT
noaxon npegycMaTtpuBaeT nnaTy 3a ncnosnb3oBaHne TBK (B TO Mepe, B KAaKOW OHU CYUTAIOTCS
9NEMEHTOM «OBLLECTBEHHOIO OCTOSAHMS» ), HO HE NPENATCTBYET mucnonb3oBaHuio TBK nuuamu,
He OTHOCALMMMUCSA K 0OLmMHe. Takmm o6pas3om, B OCHOBE AAHHOW CXEMbI NEXUT NPUHLMN,
KOTOPbI MOXHO ONpeaennTb Tak: «Nonb3yncsa cenyac, nnatn nosgHee». HekoTopble aBTOpbI
KPUTUKYIOT Takowm NOAX04 Kak ycTaHoBNeHne 6ecCpoYHOro aBTOpCKOro npaea, kotopoe byaer
n3biMaTb Npon3BeaeHMs 13 TBopyeckoro obopoTa. [pyras cuctema, B LLESIOM CXOXas C
OnuncaHHOW, Takke Nony4vmna Ha3BaHne «pexmnma KOMNeHcCaToOPHOM OTBETCTBEHHOCTMY.

MNpounsBeaeHnsl, aBTOPbl KOTOPbLIX HEM3BECTHbI

98. T[lpounsBeneHusl, aBTop KOTOPbIX HEM3BECTEH («MPOM3BEAEHUS-CUPOThI») — 3TO 0O BHEKTHI
aBTOPCKOro npasa, aBTOP KOTOPbIX HEU3BECTEH UK HE MOXET ObITb ycTaHoBneH. TBK B uenom
cunTalTCA NPOU3BEAEHUAMN, HAKOTAA HE MMEBLUMMW aBToOpa B TOM CMbICIe, B KAKOM 3TOT
TepMUH ynoTpebnsaeTcs B cucteme aBTOPCKOro npasa, Y NO3TOMY Kak TakoBble He MOryT
cunTatbesa «cmpotammny. Kpome Toro, KopeHHble O6LWMHBI MOrnn Bbl HEraTUBHO OTHECTUCH K
YTBEPXKOEHUAM O TOM, 4TO Ux TBK saBNSATCA «CMpoTamMmy» TONbKO NOTOMY, YTO OHM Obinn
CO3aHbl COBMECTHO U MMEIOT KONNEKTUBHBIV XapakTep. Tem He MeHee, MPUMEHNTENBHO K
TBK, KoTopble YacTo He cogepXaT HU OOHOIo KOHKPETHOro 3aPUKCMPOBAHHOMO BbIPaXXEHUS,
npvHagnexawero KOHKPETHOMY onpeaennumMmomMy aBTopy, MOXHO yTBepxXaaTb, 4To Takue TBK
HaNMoOMWHAaKOT NPOU3BEAEHNS, aBTOP KOTOPbIX HEM3BECTEH, U YTO MO3TOMY 3aKOHbI UIK
CyLLeCTBYIOLLME MPEANOXKEHUs, KacaloLmnecs Npon3BeaeHNn HeyCTaHOBIEHHOIO aBTOPCTBA,
MOryT noAckasaTb Uaen Nnu BapuaHTbl AeNCTBUA, Nnoaxoasuime ansa oxpaHsl TBK.

99. HekoTopkle CTpaHbl yXXe paccmaTpuBalroT BapMaHTbl COOTBETCTBYHOLLMX 3aKOHOB UM yXKe
NPUHANKW Takne 3akoHbl. Tak, B KaHage NpuHAT 3aKoH, NpedycMaTpuBatoLLnii cuctemy
NPVHYAUTENbHbIX NIMLEH3MI, B paMKax KOTOPOW AONYCKaeTCs UCNofnb30BaHMe OnyBrMKOBaHHbIX
npounsBeaeHNi, BbiNyCKaeMbIX HaLMOHaNbHbIM areHTCTBOM MO aBTOPCKOMY MpaBy, OT UMEHM
obnapaTenei npas, KOTOPbIX HE yAanock ycTaHoBuTb 2. B 2012 r. EBponerickuii Coto3 NpuHAn
[MpeKTuBy 0 Npon3BedeHMsIX, aBTOP KOTOPbIX HEM3BECTEH®®, NO3BOMAIOLLYI0 YCTAHOBUTL ANS

4“Nupektsa EC 93/98/EEC, nyHKT npeambynbl 6 1 cTaTba 4.

50 Cm. nokymeHt WIPO/GRTKF/IC/5/15, n. 37.

51 Scafidi, S., ‘Intellectual Property and Cultural Products,’. 81 B. 793.

52 CraTbs1 77 3akoHa 06 aBTopckom npase KaHaabl, (http:/laws-lois.justice.gc.ca/eng/acts/c-42/page-32.htmli#h-88).
53[lMpekTMBa 0 HEKOTOPLIX OMYCTUMbIX (OPMAaX UCMOMb30BaHUA NPOVU3BEAEHUI, aBTOP KOTOPbIX HemasecTeH, 2012
r.

(http://ec.europa.eu/internal _market/copyright/orphan_works/index_en.htm#maincontentSec1).
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uneHoB EC obwue npasmna oundpoBbIBaHMS U OHNAMHOBOW NyGnnkaunm NnponsBeaeHui
HeycTaHoBneHHoro aBstopctea. B CoeanHeHHbix LTtaTtax Amepukun BegomcTBo no aBTopckomy
npasy NpoaHanuaMpoBarno BONPOC O NPOM3BEAEHUSAX, aBTOP KOTOPbIX HEN3BECTEH, U
onybnukoBano pesyrnbTaTbl 3TOro aHanuaa B uoHe 2015 r. ¢ pekomeHgaunen NnpUMeHeHns
MOAENM «OrpaHUYeHHON OTBETCTBEHHOCTUY» %,

MpaBo Ha 40N OT Nepenpoaaxu

100. lMpaBo Ha gonto OT nepenpogaxu (le droit de suite) npegycmaTpmBaeTca bepHckon
KOHBeHUMen (ctaTbsa 14ter) B Ka4ecTBe OAHOro U3 AUCKPELIMOHHbIX NpaB U NpU3HaeTcs B
HEKOTOpbIX (HO HE BO BCEX) IOPUCAMKUUAX. ITO HEOTYYXKAAEMOEe NPaBOo NO3BOSSAET XyOOXKHUKY
(vnn ero HacregHMKaM) nonyyaTtb OO0 NPOAAXHOW LieHbl MPOU3BEAEHMS UCKYCCTBa Npy ero
nepenpoaxe NpodeccMoHanbHbIMK Y4aCTHUKAMM XyA0XXECTBEHHOMO pbiHKa (ayKLMOHHbLIMM
KOMMNaHusIMK, ranepesiMm unv ApyruMmm areHTamm no npogake Nnpov3BeaeHuIn UCKYCCTBa).
EBponewckuin cotosd BbinycTun [uUpekTnBy No BONPOCY O NpaBe Ha A0S0 OT nepenpogaxku ang
rapMoHM3aLuM Noaxo4a CBOMX rocyAapCTB-4neHoB K aToMy Bonpocy B 2001 r.%° CornacHo
9TOM AMpeKTMBe, Kaxaoe rocyaapcTtBo-yneH EC 0653aHO NpuHATE 3aKOH, JAOWNA AeaTenam
MCKYCCTB NpaBo Ha Mosly4eHne NCYMCNSIEMOro No CKOMb3SLLEN LWKane npoueHTa oT Npubbinu,
N3BreKaemMon OT NepenpoaaKm X NPON3BeEeHUIN, OrpaHNYEHHOro onpeaeneHHbIM
MaKCUMYMOM, B TEYEHME UX XXMU3HW MIOC cemMbaecAT neT. [1paBo Ha 40N OT Nepenpoaaxu
npegycMOTPEHO M B HEKOTOPLIX CTpaHax JlaTuHckon AMepukn n Appukn. 3TO NpaBo MOXET
TakKke UCNoNnb30BaTbCs Kak MEXaHNU3M COBMECTHOrO MoSib30BaHWNS BbIrO4aMu, NO3BONSHOLLNIA
obecne4vrBaTb OTYMUCNEHME YACTN CPEACTB OT ayKLMOHHOW NPOLaXMN NPOU3BEOEHN NCKYCCTBA
KOPEHHbIX HAPOAOB XYAOXHMKaM, NPUHaANexawmm aTMMm Hapogam, B TOW Mepe, B Kakon OHU
cumTatoTca «aBsTopammy, a ux TBK, kak aTo 4acTto MOXeT ObITb, NPU3HaOTCA o6 beKTamm
aBTOpCKoro npasa®.

Vicnonb3oBaHWe OTANYUTENbHbIX 3HAKOB U NPUHLMNOB 6opbObl ¢ HeA0OPOCOBECTHOMN
KOHKYpEeHLMen Ansg npoTUBOAENCTBUA HENMPaBOMEPHOMY NPUCBOEHUIO penyTaLmu,
accouuupyoulencsa ¢ TBK («ctunsay» TBK)

101. BO3MOXHble HOPMbI B JAHHOW 061aCTu BKITOYAIOT:

(a) 3akoHbl 0 6opbbe ¢ HedobpocosecmHOU KOHKypeHyuel U npusHaHue KoMmepyuu
o0 Yy>XUM UMEHeM rpasoHapyuieHuem no obwemy npagy: Yacto MMEHHO
accouunpyemas ¢ TBK penyTtaumsi, BONMOLWEHHasN 1 NpeacTaBnseMas mux
OTNIMYNTENBHBIM «CTUNEMY, ABNSETCA OO BbEKTOM HE3aKOHHOIo NPpUCBOEHUs. B aTon
CBS3M OXpaHa Bkritoyana 6bl NpoTMBOAENCTBME NOXHBIM 3aBEPEHUSM B
«MNOANMUHHOCTMY», B CBSI3N NMLA C OOLLUMHOM UK ee cornacum Ha ero gencreus. B
9TOM KOHTEKCTE BaXKHYHO POSib MOTYT UrpaTb 3aKOHOAATENBLCTBO 0 6opbbe ¢
Hea06pPOCOBECTHOM KOHKYPEHUMEN U NPU3HAHME KOMMEPLIUM NOA YY>KUM UMEHEM
npaBoHapyLLeHneM no obuemy npasy. OHU MOryT NpUHUMaTL POpMy OXpaHbl CTUMS
Kak TakOBOro, Npu3HaBaemMoro CaMoCTOATENbHbIM 0O bEKTOM OXpaHbl, UK
npenoTBpaLLeHNst 4E30PUEHTUPYIOLLMX 3aBEPEHUIN, OCHOBAHHbIX HA MCMONb30BaHUN
CTUNS, XapakTepHbIX 06pa3oB NN cUMBONUKKA. Becb 3TOT noaxod NPUMEHUM U K
OoXpaHe TpaauLMOHHbLIX 06pa3LoB.

54 https://www.copyright.gov/orphan/.

SS[lMpeKkTMBa O NpaBe aBTOPOB OPUrMHANbHBLIX NPOM3BEAEHUIN UCKYCCTBA HAa OO0 OT UX nepenpogaxu 2001 r.

56 B oTHOLWIEHNM NpaBa Ha [ono oT nepenpoaaxwu cm. Farchy, J. and Graddy, K, The Economic Implications of the
Artist's Resale Right (k. Papum n K. Mpagan, SkoHOMUYECKne NOCNeACTBUSA NPUMEHEHUS NpaBa XyLOXXHUKOB Ha
[Onno goxoAa OT nepenpoaxu ux npomsseaeHun), aokymeHT BONC SCCR/35/7.
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(b) CepmucgbukayuoHHbIe 3HaKU: CepTUPUKALMOHHBIE U/UMN KONSEKTUBHbIE TOBapPHbIE
3HaKM UM «Mapku NOANMHHOCTMY» 3aperucTpmpoBaHbl KOPEHHbIMK OB MHaAMK psaa
CTpaH, Takux kak ABcTpanus, Hoeasa 3enaHaund, KaHaga, CoegnHeHHble LUTaThl
Amepuikn (Ansacka), Anonus®’, Manama n dPumkne,

(c) 3akoHbi 0 npasdueoli pekname U 3aKOHbI 0 Mapkuposke moeapos: 3akoH CLUA «O6
nckycctee n pemecnax nHgenues» 1990 r. (IACA) npegycmaTpvBaeT oxpaHy npas
pPEeMECNEHHUKOB M3 YMCIa KOPEHHbBIX aMepuKkaHLEB NyTem nogreepxaeHms CoseTom
Mo pa3BUTUIO UCKYCCTBA U pemecern MHAeNUEB NOASIMHHOCTU U3AeNni NHAENCKNX
pemecen. [aHHbIN 3aKOH, OTHOCALLMIACS K KaTeropmum 3akOHOB O NpaBauBOM
pekname, 3anpeLaeT Npogaxy nsgenuim, o6o3HavyaemMblix Kak u3genns « MHAEMCcKoro
Npon3BOACTBa», €CNN Takne n3genus He 6biny nponsseneHbl MHAEeNLaM1, Kak OHU
onpeaeneHbl B TEKCTe 3akoHa ™.

(d) 'eoepagbuyeckue ykasaHus: HekoTopble y4acTHMKK 3acegaHunin KomuteTta
nogyepkmMBanu notTeHumanbHble BO3MOXHOCTU UCMNOSb30BaHUS B 9TUX Lensax
reorpaduyeckmx ykasaHun. Hekotopele TBK, B 4yacTHoCTU, nsgenua pemecen,
co3faBaeMble Ha OCHOBE MECTHbIX MPUPOAHbLIX PecypcoB, MOryT
KBanMuumnpoBaTbCA KaK « TOBApbl», MOTYLLME OXPaHATbCS reorpadomyeckumm
ykaszaHuamn. Kpome Toro, HekoTopble TBK, TakMe kak MecTHble U TpaauUMOHHbIE
Ha3BaHus, croea u gpyrme o6o3HavyeHus, MoryT BbITb reorpadonyecknMm ykasaHusaMm
camu no cebe. lNoptyranusa, Mekcuka n Poccuiickas deaepauunsa npeactasunm
COOTBETCTBYIOLME NPUMEPLI PEMNCTPALMM reorpaddUHecKkmx ykasaHui ans oxpaHbl
TBK 1 cBA3aHHbIX ¢ Humn T30,

(e) 3akoHbl 0 6opbbe ¢ HedobpocosecmHOU KOHKypeHyuel unu Hadnexawel
KoMmmepuyeckol npakmukou: ObLmne npuHUUnbl 3akoHogaTenbCcTBa o 6opbbe ¢
He[oOpPOCOBECTHON KOHKYPEHLIMEN, B TOM BUAE, Kak OHM BOMNSIOLWEHbI B cTaTtbe 10bis
Mapwxckon KoHBeHLUMM 1 oTpaxeHbl B Cornawennn TPUMC, 6binn npusHaHbl
nonesHbiMu Npu obcyxaeHnn B pamkax Komuteta. Kpome Toro, otmeyanoch, 4To Ha
OCHOBaHMM KOHKPETHOro 3aKoHa O HaAeXxallle KOMMepPYECKOM NpaKkTUKe cyn,
3anpeTun aBcTpanuMnckon KoMnaHM NPoaoImKaTb Ha3biBaTb NPOAABAEMbIE €10
CYBEHMPbI PYYHOM packpacku Unun py4yHor paboTbl, CO3gaHHbIE HA OCHOBE
TPaANLUMOHHBLIX MOTUBOB «MPOU3BEAEHVSIMUN aBCTPANMNCKNX abOPUreHOB» Unm
«ayTEHTUYHbIMW» NPON3BESEHUAMW, ECNN Y HEE HEe BbINo AOCTAaTOUYHbIX OCHOBaHWIA
nonaratb, YTO KOHKPETHbIV CyBEHMP OblN pacnucaH Unn 3roToBreH NMLOM, NPeaKu
KoToporo 6binv abopureHamn. Mck NpoTmB 3TOM KoMNaHun 6bin Bo36y>XaeH B CBA3N
C TeM, YTO OHa Has3sblBana HeEKOTOpble N3 CBOMX CyBEHMPOB PYYHOWN pacKpacku B
cTUne TpaguUMOHHOIo UCKycCcTBa abopuUreHoB «ayTEHTUYHBIMUY, «FrapaHTUPOBAHHO
ayTEHTUYHBIMU» U/UNN «NPOU3BELEHNAMMN UCKYCCTBA aBCTPanMCcKkux abopureHoB», u
CyA nocuuTarn, Yto Takvme 3asBreHus MOrnn BBOAUTL B 3abnyxaeHue nokynaTtenen,
MOCKOSNbKY 6OMbLUMHCTBO XYAOXHUKOB, NPOV3BOAMBLLNX 3TU CYyBEHUPbLI, HE SABMANUCH
abopureHamm camu 1 He npoucxoaunu ot abopureHos®"

[Npon3BoaHble NPOU3BEeAEHNS U 3aLUMTHAS oxpaHa JIMTEPAaTYPHbIX N XYA0XECTBEHHbIX
npoun3BeaeHumn

5"CucTema cepTudmKaLmmn NpuMeHseTcs B paMmkax uHmumatuesl One Village One Product (OVOP) B 1. Outa
(Anonwns). C tex nop nHuuymatuebl OVOP Takke Havanu ocyliectsnaTbesa B TannaHae, iHaoHesuu, Jlaoce u
Kambomxe.

58Cm. BOUC, «CBOAHbIN aHanms...»

59 NokymeHT WIPO/GRTKF/IC/3/10, n. 122 (i).

60 Cm. WIPO/GRTKF/IC/5/3.

5"MoapobHee cm. B nokymeHte WIPO/GRTKF/IC/5/3.
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102. [aHHbI acnekT 3aTparmeaeT psag pyHOaMeHTanbHbIX BOMPOCOB MNOMUTUKK, NOAPOOHO
obcyxaasLUnxca B 6onee paHHUX 4OKyMeHTax®?,

103. HekoTopble NpaBOBblE BOMPOCHI M BONPOCHI KyNbTYPHOW MNOMAUTUKK, BaXKHble A151 OXpaHbl
TBK, moryT pewatbCs B 3aBUCMMOCTU OT peLleHnst BOnNpoca O TOM, criegyeT nu
npegycmaTtpuBatb B oTHoweHun TBK npaBo Ha nepepaboTKy, a Takke 0 BapuaHtax
NPUEMIEMbIX UCKIMIOYEHWU 1 orpaHnyeHnin. NpaBo Ha nepepaboTKy — 3TO NpaBoO CO34aHus Ha
ocHoBe TBK nponssBogHbIX Npon3BeaeHui, KOTopble MOryT NOANeXaTb OTAEeNbHOW aBTOPCKO-
NpaBOBOM OXpaHe B Ka4yecTBe OpUrMHarnbHbIX NponssegeHuin. MNpaBo Ha nepepaboTKy
no3sonsAno 6ol 06LWKUHE N1 MHOMY NpaBoobnagaTento 3anpeLwaTb UM paspeLlaTb co3gaHme
TaKkoro Npon3BO4HOIo Npon3BeaeHus, NMBO, B Ka4ecTBe anbTepHaTMBbI, NonyyaTb
cnpaBeanuBoe BO3HarpaxaeHue 3a ero Ucnosb3oBaHue, eCnu NponsBeaeHne siBNSeTcs
Npon3BOAHBIM OT NpuHaanexawmx um TBK. B oTcyTcTBMe Takoro npaea Ha nepepaboTky
06LMHA HE MOXXET KOHTPOSIMPOBATb Takoe NCMOSb30BaHMe CBOMX KyNbTYPHbLIX MaTtepuanos 1
Tpaauuum B pamkax cuctemsbl, NnogobHom cucteme, ocHosaHHom Ha IC. Bonpoc o
npeaocTaBreHnn npasa Ha nepepaboTKy TECHO CBSI3aH C BOMPOCOM O TOYHOM CMbICIe TEpMUHA
«TPaAVLUMOHHOE BblpaXXeHWe KyrnbTypbi».

104. CnepyeTt OTMETUTb, YTO OTPULAHNE BO3MOXXHOCTU NpMOBpeTEeHNss aBTOPCKMX Npas
aBToOpaMu TakuX MPOM3BOAHLIX MPOM3BEAEHWI, HE ABNSAIOLNMUCA YiieHaMn OBLLNHBI, MOXET
orpaHuMynBaTh TBOPYECTBO M YCUNMBATL HEPABEHCTBO MEXAY aBTOpaMU, NPOUCXOAALLNMU U HE
nponcxoasaLLmnmMm n3 odwmHel. OQHON U3 BO3MOXHbLIX MEp B 3TOW CBA3WN ObINo Obl
YCTaHOBIIEHME 00513aHHOCTM aBTOPOB, HE BXOAALMX B OOLMHY, YKa3biBaTb OOLLMHY, TpagMumm
KOTOPOW NCMOJIb30BaNunCh B KAYECTBE UCTOYHUKA BOAOXHOBEHUS, MEPEUNCTIATL el YacTb AoXxo4a
OT MCMONb30BaHUs aBTOPCKNX Npae u/unu cobniogatb B TOW UNU MHOW dhopme
HEUMYLLIECTBEHHbIE Npaea, NpUHagnexawme HoCUTeNaM Tpaguunin, Nexawmnx B OCHOBE
cosfaBaeMbIX Npon3seneHun.

[NpoToKosbl, KOAEKChI MOBEAEHUS, TUMOBLIE KOHTPAKTL! U APYrne NpakTUYeckme NHCTPYMEHTHI

105. Takue npakTuyecKkne MHCTPYMEHTbI, Kak MPOTOKOSbl, KOAEKChI NOBEAEHUS N TUMNOBbIE
KOHTPaKTbl MOTYT UrpaTh NOSIE3HY NPaKTUYECKYO0 pPOrlb B yCTpaHeHUM NpobenoB B oxpaHe
TBK. Tak, psa KopeHHbIX 06LMH pa3paboTtanu coOCTBEHHbIE NPOTOKONMbI N NMIULEH3VNOHHbIE
A0roBopbl, OCHOBaHHbIe Ha npuHuunax NC, ansa ygoBneTBopeHnst Npocbd nuu, He BXOOALWMX B
oOLWwmHy, 0 NpedocTaBneHnn gocTyna K npuHagnexawmm nmv TBK n nx ncnonbsosaHuu; psg
YUpEeXOeHUN KynbTypbl U NPOdeCCMOHaNbHbIX accoumaumi Takke paspaboranu aTudeckue
KOAEKChI, KOAEKChI, MO3BONAOLLME peLlaTb BONPOChI PerynmpoBaHns MHTENNEKTyanbHbIX Npas,
N TUMNOBbIE KOHTPaKTbl. Takue NpakTU4eckne NHCTPYMEHTbI MOTYT UrpaTh O4YE€Hb BaXKHYHO POSib,
OOMNOSHAA MEeXaHU3Mbl OXpaHbl, OCHOBaHHOW Ha NMCaHOM K 0bLLEM NpaBe U/Mnn pPasbsCHSASNA
pa3nnyHble acnekTbl Tako OXpaHbl B COOTBETCTBMMU C NOTPEOHOCTSIMU U LensiMy OOLLUWH, B TOM
yucrne NyTem YaCcTUYHOro NPU3HaHMA X TPAAULMOHHbIX 3akoHOB. OaHako, YToObl ObITb
peanbHO 3 dEKTMBHLIMMU, TaKNe NPaKTUYECKUE MHCTPYMEHTbI AOMMKHbI CONPOBOXAATLCA
o6yyeHnem, HanpaBneHHbIM Ha NOBbILLEHNEe CNOCOBHOCTM OBLLUH BECTM NEPEroBopbl,
COCTaBnsATb M 3aKntoYaTb NPOTOKOSbI U KOHTPAKTbI M 00ecneynBaTb UX UCMOMHEHME.

106. 3T1on NnoTpebHOCTN B KOHTEKCTE ynpaBneHus npasamu VIC npu 3anucwy,
OOKyMeHTMpoBaHuu 1 oundposbiBaHun TBK otBevaeT npoekt BOUC «TBopueckoe
Hacneaue»®. 3ToT obpasoBaTenbHbI NPOEKT NpeaycMaTpuBaeT NpoBeaeHne 0bydYeHns,
npegocTasneHne nHdopmauumn n KoHcynbTauumn no sonpocam UC kak obwmHam, Tak n mysesm,
apxmBam u gpyrum ydpexaenunsam kynoetypbl. B 2010 r. BOUC nogroToBuna cnpaBoYHUK Ang
My3€€eB M APYrnX y4YpexXaeHun, o3arnaBrneHHbli «IHTennekTyanbHas CO6CTBEHHOCTb M 3awimTa

62Cwm., B wactHoctH, ookymeHtsl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
63 Cm. no cebinke: https://www.wipo.int/tk/en/resources/training.html.
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TPagVLMOHHBIX KynbTyp: lopuandeckme Bonpochl 1 NpakTuyeckne pekomeHgaunm ans mysees,
6ubnuoTek 1 apxnsoB»®*. MpoekT Takke npegycmaTpuBaeT obyyeHne npeacrasuTenein obLmnH
B 061nacT AOKYMEHTMPOBaHUSA N apXMBUPOBaHUSA KyNbTYPHbIX MaTepuUanos, a Takke
yrnpaBneHnsi COOTBETCTBYIOLUMUN UHTENNEKTYanbHbIMW NpaBamMu. [MUNOTHbIV BapuaHT 4aHHON
y4yebHon nporpammbl A5 06LLMHBI HAPOAHOCTUM Macau, PacnosIoKEHHOW B NoceneHnm
Naiikmnus B Kenun, 6bin peanusosaH B ceHTA6pe 2008 r®°. B 2011 r. npoBoAUoch Takoe xe
obyyeHne npeacraButenen o6LWMH MapyH 1 pactadapun Ha SMainke, Npu KOTOPOM YYUTbIBaNCs
onbIT 0byyeHusa npegcrasuTenen obwmHbl macan. ObyveHne npoeogmnocs BOUC B
coTpyaHunyecTBe ¢ AMepurkaHcknm LieHTpom donbknopHblx nccnegosanui (AFC) B
Bubnuoteke KoHrpecca CLUA BawwHrroHe n B LieHTpe ndyveHumsa gokymeHtaumm (CDS)
YHusepcuteTa [btoka B CeBepHon KaponuHe. B xoge npoekTta Obina cosgaHa nybnuyHas 6asa
AaHHbIX NPOTOKOSIOB, KOAEKCOB MOBEAEHUSI M TUMOBbLIX KOHTPAKTOB C PyHKLMEN NOucKa,
onybnukoBaHHasa no agpecy https://www.wipo.int/tk/en/databases/creative_heritage/, koTopas
Mcnonb3yeTcs O0LWMHAMN, My3eMN 1 APYTUMUN ydpexaeHnsMu, NpodeccnoHanbHbIMM
o6beanHeHaMM 1 apyrumum nuuamn. K uucny apyrmx pecypcoB OTHOCATCS pe3ynbTaThbl
OMPOCOB MYy3€€EB 1 apXMBOB, KacaloLLMXCS X OnbiTa ynpaeneHus npasamu LC®E,

PeecTpbl 1 6a3bl AaHHbIX

107. Peectpbl, onuck, 6a3bl gaHHbIX 1 nepevHn TBK MoryT urpatb onpegeneHHyo ponb B
obecneyveHnmn nx npaBoBon oxpaHbl. OgHako perncTpauus u oumdposbiBaHme TBK, xoTs oHo
MOXET UrpaTb BaXKHYIO POSib B NPOrpaMmax CoOXpaHeHusi U nonynapusaummn KynbTypHOro
Hacneaunsa, MoryT HeHaMepeHHO NopoXaaTb PUCKM HECAHKLIMOHUPOBAHHOIO U HENPaBoOMEPHOro
ucrnonb3oBaHua TBK. B cBA3u ¢ aTuMm B Xo4e perucrpauun, oumdpoBbIBaHUSA U
pacnpoctpaHeHnss TBK pekomeHayeTcst yumuTbiBaTb BONPOCHI CTPATErMYECKoro yrnpaBneHus
npaBamu VIC (cM. nHcpopmaumio o npoekte «KynbTypHOe Hacneane» Bbille).

108. Peectpbl, onuck, 6a3bl JaHHbIX Y NepeYHn MOryT, B YacTHOCTU, obecneunBatsb: (i)
coxpaHeHue TBK; (ii) ux ucnonb3oBaHue kak pecypca ans TBopyecTsa U
npeanpuHUMaTENbCKON AeATenbHOCTY; (iii) BbisBNeHMe ObLWMH, KOTOpble MOTYT UMETb NPaBo
Ha yyacTue B pacnpeneneHuu Boirog ot ncnone3osaHusa TBK 1 npaBa Ha HuX; (iv) cpeacTsa,
nossonsLme npuobpeTtaTb UK perncTpuposaTb NO3NTUBHbIE NpaBa Ha TBK; u (v) oxpaHy
TBK B bopme oxpaHbl sui generis 6a3 faHHbIX. PeecTpbl MOryT MMeTb HeMcYepnbiBaoLL M
XapakTtep, TO eCTb He 00s13aTenbHO oTpaxaTb Bce TBK, onsa koTopbix McnpallmBaeTcs oxpaHa.
Kakon-1o BapnaHT gokyMmeHTupoBaHusa TBK Takke MOXeT urpaTb porib KOHpuaeHUanbHowm
Unu coxpaHsemon B TarHe 3anucu TBK, npegHasHayeHHON TOMbKO ANS COOTBETCTBYIOLLEN
OOLWMHBI.

KonnekTueHoe ynpaeneHme

109. B cBA3M C TPYAHOCTAMM, BO3HUKAKOLWMMKN B chepe ynpaBieHus npaBaMmn LEHHbIM
NPaKTUYECKUM MHCTPYMEHTOM ynpasneHus npasamu Ha TBK B npuHumne moryT ObiTb
CyLlecTByOLMe opraHn3aummn konnektueHoro ynpasneHus (OKY). YyacTHuku B pabote
KomuteTa®” n camm OKY® 3aaBunu o cBoel 3aMHTEPECOBAHHOCTU B AanbHENLIEM U3YyYEeHUN
3TOM BO3MOXHOCTW; MeXay Tem Apyrue rpynmnbl BolpaxatoT 03ab04eHHOCTb M0 NOBOAY
BO3MOXHOIO CO34aHUst adMUHUCTPaTUBHbBIX OPraHoB, KOTOPbIE MOTyT NPEenATCTBOBaTb
HOpManbHOMY ucnonb3oBaHuio TBK aBTopamu, XyaAoXXHUKaM1 1 nsgatensimu.

64 https://www.wipo.int/edocs/pubdocs/en/tk/1023/wipo_pub_1023.pdf.

65 Cm. Wendland, “Managing Rights in Digitized Indigenous Music”, WIPO Magazine, October 2016
(https://www.wipo.int/wipo_magazine/en/2016/05/article_0003.html).

66 https://www.wipo.int/tk/en/resources/surveys.html.

8"Hanpumep, MPYIAK (WIPO/GRTKF/IC/1/5, npunoxetue I, cTp. 5).

58Hanpumep, MexayHapoaHas denepauus opraHusaumii no sawmre npas Ha BocnpousseaeHus (MOPPO).
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UcnonHeHuss TBK

110. WcnonHeHua TBK yxe cerogHa uMeloT oxpaHy Ha TeX Xe OCHOBaHUSAX, YTO U Apyrue
ucnonHeHus. Tak, ctatbn 5 - 10 AND 1996 r. u ctatbmn 5 - 11 MNeknHckoro gorosopa 2012 .
(eLLe He BCTYNMUBLLErO B CMIY) NpeaycMmaTpmBaloT psig HEMMYLLLECTBEHHbIX MpaB, a Takke
MMYLLLECTBEHHbIX NPaB UCNONHUTENEN. BecbMa HENOCPEACTBEHHYHO NOMNE3HYIO U MPAKTUYECKYHO
porb B AaHHOW 06racT MOryT Takke UrpaTb Takme npakTuyeckne MHCTPYMEHTbI, Kak
NPOTOKOSbI, KOAEKCHI MOBEAEHUS U TUNOBbLIE KOHTPAKTbI.

O6pasusbi

111. CMm. NyHKT «JluTepaTypHble U XyA0XeCTBEHHbIE MPON3BEAEHUSA», B YACTHOCTU, NOAMNYHKTbI
«Mcnonb3oBaHmne OTANYMTENBHBIX 3HAKOB U MPUHUMMNOB 60pbbbl ¢ HE4OOPOCOBECTHON
KOHKypeHUuuen ansa npoTMBOAENCTBUSA HENPABOMEPHOMY MPUCBOEHMIO penyTauuu,
accoummpytowencsa ¢ TBK ("ctunsg" TBK)» n «lMponssoaHble npon3seaeHns 1 3almTHas oxpaHa
nuTepaTypHbIX N XyOOXEeCTBEHHbIX NponsseaeHun». Kpome Toro, BeCbMa HENOCPEACTBEHHYHO
MONE3HYH 1 NMPaKTUYECKYI0 porib B yCTpaHeHun npobenoB B oxpaHe TBK Takke moryT urpatb
Takune rnpaxkTnyeckne MHCTPYMEHTI, Kak NPOTOKOSbI, KOAEKChbl NOBEAEHUS U TUMOBbIE
KOHTPaKThI.

TBK, coxpaHsiemble 8 maliHe

112. BO3MOXHbIMW MepamMmn YCTPaHEHUS pacCMOTPEHHbIX Bbille NpobenoB mMoryT 6biTb
cnegyowme:

(a) JluweHue npasa eo3pakeHusi Ha 0CHoeaHuUU aHHO20 obewaHus: puHUMN
NNLLIEHNS NpaBa BO3paXXeHNs Ha OCHOBaHUN AaHHOro obellaHnsa 03Ha4YaeT, YTo ogHa
N3 CTOPOH HE MOXET OTkasaTbCsi OT obeLlaHns, AaHHOro APYro CTOPOHE, ecnu
nocneaHsass 060cHoBaHHbLIM 0O6pa3oM nonaranach Ha Takoe obellaHMe U B CBS3U C
3TUM COBepLUMNa AEeNCTBUA, HaHecwme en yuep6b. Hanpumep, obwmHa, koTopas
nonaranacbh Ha ycTHoe 06593aTenbCTBO MCCNeaoBaTeNs He packpbiBaTb fobyio
KOHMAeHUnanbHyo nHdopmauuto, kotopasi 6yaeTt cooblieHa emy unm en, MoxeT
ncnonb3oBaTb 3TOT NPUHLMM, YTOOLI NOMELLaTb TAKOMYy UCCNeLoBaTEN PacKpbITh
MHopMaumo. ITO MOrMo Gbl CAYKUTb eLle O4HUM OCHOBaHMEM MpW PpacCMOTPEHNN
aen, nogobHbix geny Mountford. NMprmeHeHne aToro NnpyHumMna morno 6bl Takke
cnoco6cTBOBaTH OXpaHe MHopmaLmm, KoTopas MOXET HE UMETb KOMMEPYECKOM
LLEHHOCTMW.

(b) MpoTtokonwl, KOHMpPakmbl, popMbI 8bipaxkeHUs1 coenacusi: Cm. obcyxaeHve Bbile.
OTW NpaKkTUYecKne MHCTPYMEHTbI Takke MOrnun Bkl BbiTb BECbMa NOMne3HbIMU Npu
perynupoBaHuu goctyna K TBK, coxpaHaembiM B TalHe.

(c) Peecmpsi u 6asbl OaHHbIx: CMm. obcyxaeHue Boiwe. KoHduaeHumanbHble peecTtpbl
1 6asbl JaHHbIX MOrMK 6bl BbITh NonesHbIMK Ans oxpaHbl TBK 1, B coyeTtaHunn ¢
NpaBUIIbHO COCTAaBIIEHHBIM TUMOBLIMU KOHTPaKTamMmun n bopMamu BblpaxXeHus
cornacus, Mornm 6bl UICNOoNb30BaTbLCA ANA KOHTponsa goctyna K TBK n nx
NCNONb30BaHWs Ha YCMNOBUSX, yCTaHaBNMBaeMbIX OOLLMHAMMW.

HaszeaHusi, crioea u cuMB0ribl KOPEHHbIX Hapodo8 U MpaduUUOHHbIe Ha3eaHUs, crioea U
CUMBOJTbI

113. B KOHTeKCTe 3aliUTHON OXpaHbl HEKOTOPbIE perMoHarbHble opraHnu3auuu u rocygapcrea
yXXe NpeanpuHAnu onpegeneHHbie warn ons npegoTepalleHns HeCaHKLNOHNPOBaHHOM
peructpaumm 3HakoB KOPEHHbIX HAPOAOB B Ka4eCcTBe TOBAPHbIX 3HAKOB. Takue Mepbl
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NPVHUMAIOTCA Ha HaUMOHANbHOM YPOBHE UITN Ha YPOBHE PErMoHanbHbIX OpraHn3auunn, u oHx
Mornum 6bl npumeHaTbes wnpe. OHM nogpobHee paccmaTtpuBatoTcs B 6onee paHHUX
OOKYMEHTax.

(a) cratbsa 136(g) PelwweHuna Ne 486 Komuccmm AHACKOro coobLiecTBa npegycMaTpumBaer,
4yTO «0603HAYEHMSs!, UCNONb30BaHME KOTOPbIX B TOProBIie MOXET OKa3aTb
HeonpaBAaHHO CEPbE3HOE HEraTMBHOE BIMSIHWE HA MPaBO TPETbEN CTOPOHbI, HE
MOryT ObITb 3apernMcTpmMpoBaHbl, 0COGEHHO €Cn OHN COCTONAT N3 HAa3BaHUN KOPEHHBbIX,
achpo-aMepUKaHCKMX UM MECTHBIX OBLLMH, HAUMEHOBAHWI, CNOB, OYKB, CUMBOJIOB
UNN 3HAKOB, MCNOJb3YEMbIX ANst 0603HAYEHUS1 X NPOAYKTOB UMK YCNyr Unm cnocobos
NX NPOM3BOACTBA, Ui NPeacTaBNsAT COO0M BblpaXXeHUs X KyNbTYpbl UMW NPaKTUKK,
3a UCKMYEHNEM TeX CrlyyaeB, Korga 3asiBka nogaeTcsi caMon OBLMHOM unn ¢ ee
OMNpefeneHHoro cornacusy;

(b) Begomcteo CLUA no nateHTam n ToBapHbiM 3Hakam (BIMNT3 CLUA) co3gano obLumnpHyto
6a3y AaHHbIX, coaepXallyro ouumnanbHble 3Hakn BCeX KOPEHHbIX aMepUKaHCKMX
nremeH, NnpuaHaBaembix deaepanbHbiMy opraHamu CLUA®. BAT3 CLUA moxeT
oTKasaTb B peructpaumm npegnonaraemoro 3Haka, Co3faroLLero roXXHoe BrneyartrneHne
O €ro CBSI3V C KOPEHHbLIM NIIEMEHEM UM MOBEPLSMU Takoro nnemeHn’’; n

(c) cornacHo 3akoHy 0 ToBapHbIX 3Hakax Hoeown 3enaHgvm, TOBapHbIN 3HAK (UK ero
3MIEMEHT) HEe MOANIEXNUT PErncTpaunm, ecrnm NpM3HaeTcs BEpOATHLIM, YTO ero
NCNONb30BaHME UK PerncTpaumst MOryT okasaTbCa OCKOpOMTENbHbIMM A5
3HAYUTENbHOM YacTu TOW UM MHOW OBLLMHbI, BKNOYas O6LWMHY Maopy, KOPEHHOTO
Hapona Hosoit 3enanamm’’.

[Mpunoxenue Il cnegyeT]

69Cm. «[loknag 06 oduumarnbHbIX 3HaKax KOPEHHbIX aMepPUKaHCKUX nremeH», 30 ceHTsaopsa 1999 r.
°Tam xe, cTp. 24-26.
"1TekcT 3aKoHa UMeeTcs No agpecy: http://www.legislation.govt.nz/act/public/2002/0049/54.0/DLM164240.html.
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O61BLexkm, Onss Komopoz20
JKenlamesibHa oxpaHa

A. Cywiecmeyrouwue chopmbi
OXpaHbl

B. NMpob6enbi

D. Bo3MO)HbIe Mepbl

JlumepamypHsie u
Xy00XeCmMBEHHbIe
rnpou3seedeHust

e ABTOpPCKO-MpaBoBad oxpaHa
COBPEMEHHBbIX BblpaXXeHui
TPaAULUNOHHBIX KyIbTyp

e Cratbsa 15.4 bepHckon
KOHBEHLIMW: aBTOPCKO-
npaBoBas oxpaHa
HeonyGMKOBaHHbIX
Npou3BeaeHNIn HEU3BECTHbIX
aBTOPOB

o Konnekunn, nogbopkn n
0asbl AaHHbIX TBK

e 3anucu n bopmel
AOKyMeHTupoBaHusa TBK

HoBble TBK, cosgaBaemblie
Ha OCHOBE TPaOULMOHHbIX,
yalle BCero He
COOTBETCTBYIOT KPUTEPUIO
«OPUrMHaNbLHOCTMY

3akoHogaTenbcTBo 06
aBTOPCKOM npase
obecne4vnBaeT oxpaHy
npon3BeaeHnHn,
BbIP@XXEHHbIX B KOHKPETHOW
dopme, HO He uaen,
NexaBLUMX B UX OCHOBE, YTO
MOXET OCINOXHATb 3agavy
oXpaHbl «CTUMA»

OTcyTcTBME OnpeaeneHHom
dopMbl OXpaHbl NpaB
obuWwmH

OrpaHn4yeHHOCTL cpoka
OXpaHbl

CywecTtBoBaHMne
«0OLLEeCcTBEHHOro
OOCTOSAHMA» U OPYrUX BUOOB
NCKMOYEHUN 1 OrpaHNYEeHnI

MponsBoaHble
npou3BedeHus,

Mpu3HaHWe npaB obLWUH

JInyHble
HeuMyLLleCTBEHHbIE NnpaBa
o6LWNH

YTOYHEHNE TeKcTa cTaTbi
15.4 bepHCKON KOHBEHUMN

[MnaTtHoe obLlecTBeHHOEe
pocTtosiime (domaine public
payante)

MponseeaeHusi, aBTopsbl
KOTOPbIX HEN3BECTHbI

lMpaBo Ha gonto oT
nepenpogaxu

Wcnonb3oBaHue NpyHLMNOB
©opbOLI C
HenobpocoBeCTHON
KOHKYpeHLUuen ons
NpoTMBOAENCTBUSA
HEe3aKOHHOMY MPUCBOEHUIO
penyTtauumu,
accouumpytoulenca ¢ TBK
(«cTrnay)

lMpounsBoaHble
npounsBedeHns 1 salmTHas
OoXpaHa NuTepaTypHbIX U
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nepepaboTka 1 3alinTHas
oxpaHa

MpaBa Ha 3anucu n opmbl
OOKYMEHTMPOBAHWS

XYLOOXEeCTBEHHbIX
npousseaeHnmn

MpoTOoKOsbI, KOAEKCHI
noBeaeHunsl, TUMoBbIE
KOHTpaKTbl U apyrue
npakTnyeckme
WHCTPYMEHTbI

OTpenbHbIV crieymanbHbl
3aKoH (sui generis)

PeecTpbl 1 6a3bl 4aHHbIX

KonnektuBHoe ynpasneHve

O6Bbekm, 05151 KOMopoz2o
JXeslamesibHa oxpaHa

A. Cywiecmeyrowue ¢popmbi
OXpaHblI

B. lMpob6ensbi

D. Bo3MOXxHbIe Mepbl
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UcnonHeHuss TBK

OxpaHa, npedocmasrisiemast
8 coomeemcmesuu ¢ [JN®
1996 e.

OxpaHa, komopas 6ydem
rnpedocmassnisimscsi 8
coomeemcmeuu ¢
lMekuHckum dozoeopom 2012
2. (Goeoeop roka He
ecmynur 8 curny)]

OepaHu4eHHbIU CPOoK
OXpaHbl 3arnucaHHbIX
ucriosiHeHul

lMpomokorbi, KOOeKChI
rnosedeHusi, murosble
KOHmMpakmal u Opyaue
rnpakmudeckue
UHCMPYyMeHMbI

OmoernbHbIl crneyuarnbHbIl
3aKOH

Obpasuypbl

OxpaHa co8peMeHHbIX
0bpasyos npu nomMowu
cucmembl OXpaHbl
MPOMbIWIEHHbBIX 06pa3uos

Konnekuuu, noGbopku u
6a3bl OaHHbIX
mpaduyuoHHbIX 06pa3yoe

TpaduuuoHHbIe 0bpa3subi He
rodnexam oxpaHe

Cpok oxpaHbl 06pa3yoe
o2paHuyeH

®opmarnbHocmu

Hcrnionb3oeaHue rnpuHyuUnos
60pbbbI C
HedobpocosecmHol
KOHKypeHuyuel 05s
rnpomusodelicmeusi
He3aKOHHOMY MPUC8OEHUIO
periymauuu,
accouyuupyrowetics ¢ TBK
(«cmunsi»)

lpomokoribi, KOOeKChbI
rnosedeHusi, murosble
KOHmMpakmabl U Opyaue
npakmuyeckue
UHCMpPYyMeHMbI

OmoenbHbIl crieyuarnbHbIl
3aKoH

Peecmpsbi u 6a3bi daHHbIX
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O61BLexkm, Onss KOmopoz20o A. Cywiecmeyrowue chopmbi

B. NMpob6ennbi D. Bo3MOxHbIe Mepbl

JKeJiameJibHa OXpPaHa

oxXpaHbl

TBK, coxpaHsiembie 8 maliHe

HassaHus, criosa u cumeorsibl
KOpeHHbIX Hapodos u

mpaaUHUOHHbIe Ha3eaHUusl, crioea u

CUumeoribl

e [lonoxenuna CornaweHus
TPUMC wn Mapwxckon
KOHBEHLUM NO OXpaHe OT
HepobpocoBeCcTHOM
KOHKYpPEeHLNN N oxpaHe
HepacKkpbITON MHopmaLmm

e OxpaHa
KOH(bmnaeHumansHon
MHdopMaumn Ha
OCHOBaHM1 HopM obLLero
npaea

e 3awmTHas oxpaHa —
MonoXeHust No oxpaHe oT
HegobpocoBECTHON
KOHKYpPeHUun + oxpaHa oT
perncTpaumm 3HaKkoB,
NpOoTMBOpEYaLLnNX Mopanu,
obLLecTBEHHOMY NOPSAAKY U
OT BBEAEHUSI NyONUKM B
3abnyxgeHune

e [lo3uTMBHaga oxpaHa —
ncnonb3oBaHWe 3aKOHOB Mo
TOBapHbIM 3HaKam

¢ [lonoxeHus o 6opbbe ¢

HegobpocoBECTHON

KOHKypeHuuen B obLiem nnaHe
NPYMEHMMbI K MPOMbILLSIEHHON
N KOMMep4eckon nHdopmaunm

Onpeaenenuns TepMUHOB
«HepackpbITas» u
«KOHbmaeHumnanbHaa»

KoHuenuun «npoTusopedawymm
Mopanuy» 1 «NpoTuBopeYallunin
o0 ecTBEHHOMY NMopsaKy» B
OCHOBHOM paccMaTpuBaloTCs C
TOYKM 3PEHUS LUMPOKOW
nyonunkn n He obs3aTenbHO
noaxogat ans TBK

JInweHne npaBa Bo3paxeHus
Ha OCHOBaHWUW JAHHOIo
obellaHus

MpoTOoKOsbI, KOAEKCHI
noBeaeHuns, TUNoBbIE
KOHTPaKTbl U apyrue
NPaKTU4ECKNE MHCTPYMEHTDI

OTpenbHbIV crneymanbHbli
3aKOH

PeecTpbl 1 6a3bl aHHbIX

MonoxeHus «sui generis» B
HaLMOHarnbHbIX 3aKOHaXx Mo
TOBapHbIM 3Hakam (Hosas
3enaHauvs, AHackoe
CoobuecTto, CLLA)

IMpoToKosbl, KOAEKCHI
noBeaeHuns1, TUMNoOBbIE
KOHTpaKTbl U gpyrue
NpPaKkTU4eCKNE MHCTPYMEHTDI

e OTaenbHbIN cneunanbHbIN

3aKOH

e PeecTpbl 1 6a3bl JaHHbIX
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C. CoobpaxeHUss 1 MOMEHTbI, KOTOpPble HEO6XOANMO YYUTbIBATD:
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YpOoBEHb, HA KOTOPOM MOXHO MK CrieayeT YCTpaHsaTb Npoben (MexayHapogHbIN, permoHasnbHbIi, HauMOHaNbHbIA U/MAN MECTHbLIN)
Bbibop cpeacTB ycTpaHeHusa npobenos (3akoHoAaTeNbHble Mepbl, pa3paboTka NpakTUYECKUX MHCTPYMEHTOB, 0Dy4yeHune)

AKTUBHOCTb 06CyxaeHus Bornpocos oxpaHbl TBK B Apyrnx mexayHapoaHbix oopyMax unm cteneHb, B kotopon TBK yxe oxpaHsatoTcs
NPaBOBbIMU MHCTPYMEHTaMM, CO34aHHbIMU B ApYyrnx obnacrax perynmpoBaHus

MocneacTeums C TOYKM 3pEHUS COAep)KaHUsi Mep pPerynmpoBaHus
OKoHOMUYECKUNE, KYNbTYPHbIE U coumanbHbIe Lenm
KOHKpeTHble TEXHUYECKME M NPaBOBbIE BOMPOCHI

rlpaKTI/I‘-IeCKI/le BOMNpPOCHI: ynpaBrneHne npasamm n cobntogeHmne yCTaHOBJ1€HHbIX HOPM

[KoHeL npunoxeHna Il n gokymeHTa)
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