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HokymeHm nodzomoeneH Cekpemapuamom

1. Ha cBoei gBeHaguatom ceccum, coctosBluencs B XeHese 25 — 29 cdepans 2008 .,
MexnpasutenbcTBeHHbIN kKomuTeT BOVC no nHTennektyanbHOM COGCTBEHHOCTMN,
reHeTU4YEeCKNUM pecypcam, TPagnLNOHHbIM 3HaHUAM 1 donbknopy (MKIP) pewwn, yto
CekpeTapuart, ¢ yyeTom npeawectsytowen pabotel MKI'P, nogrotoBut B kKayectse paboyero
OOKyMeHTa TpuHaguaTon ceccun MKITP gokymeHT, koTopbin 6yget:

(a) xapakrepusoBaTb 00513aTENBLCTBA, MOMOXEHUA U BO3MOXHOCTH, YXKE CyLLIeCTBYHOLLNE
Ha MeXayHapoAHOM ypPOBHE ANS OXpPaHbl TPAAULMNOHHBIX 3HaHWUA (T3);

(b) xapaktepusoBaTb Npobenbl, CyLLECTBYOLWNE HA MEXOYHAPOLHOM YPOBHE, MO
BO3MOXXHOCTW UNMOCTPUPYSt X KOHKPETHBIMU NpuMepamu;

(c) copepxaTb cOObBpaXkeHUs, BaXkHble AN onpeaeneHns LenecoobpasHocTm
yCcTpaHeHus aTux npobenos;

(d) onucbiBaTb BO3MOXHbIE MePbl YCTPaHEHUS NMOObIX BbIsIBNEHHbIX NPO6enoB, KOoTopble
CYLLECTBYIOT UK MOTyT ObITb pa3paboTaHbl Ha MEXAYyHAPOAHOM, PErMOHANbHOM
U HauMoHaNbLHOM YPOBHE, BKIOYasi Mepbl NPaBOBOro M MHOTO XapakTepa;

(e) conpoBoxaaTbCA NPUNOXEHNEM B BUAE Tabnuubl, OTpaxatoLen MOMEHTbI,
YyNOMSsIHYTbIE Bbille B NoAanyHkTax (a) - (d).

2. Mepen CekpeTapmatom bbina NnoctasieHa 3agada «ACHO U3NOXNUTb paboune
onpeaeneHnsa nnu gpyrme NCXoaHble NpeanochIfiku CBOEro aHanmsa.
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3. MepBLIN NpegBapuTenbHbI aHanua npobenos B obnactu oxpaHbl TBK 6bin nogrotosneH
CekpeTapmatom B 3TOT nepuog 1 pacnpocTtpaHeH cpeam uneHos MKIMP ansa HanpaeneHus no
HeMy COOTBETCTBYIOLLMX 3amedaHnit. C y4eToM MonyyYeHHbIX 3ameydaHmnin’ Gbin NnoaroToBneH
cnegywLWni NpeaBapuTeNbHbIV BAapMaHT aHanm3a npobenos, KOTOpbIN Obln pacnpoCcTpaHeH Kak
pokymeHT WIPO/GRTKF/IC/13/5 (b) Rev. k TpuHaguaTton ceccum MKIP, coctosBenca 13 — 17
okTa6ps 2008 r.

4. To e camoe pelueHne 6bino NPUHATO B 3TO BpeMst ABeHaguaTon ceccuen MKIP no
BONPOCY O TPaAULMNOHHBIX BbipaxkeHnax KynbTypbl (TBK) — Taknum obpasom, k TpuHaguaTon
ceccun MKI'P 66110 nogrotoBneHo ABa npeaBapuTenbHbIX BapuaHTa aHannsa npobenos,
KoTopble cogepxanuck B gokymeHTax WIPO/GRTKF/IC/13/4 (b) Rev. (B oTHoweHun TBK) u
WIPO/GRTKF/IC/13/5 (b) Rev. (B oTHOWweHUN T3).

5. K atomy momeHTy MKI'P yxxe npoBen o6CToATENbHbLIN aHanM3 BO3MOXHbIX MPaBOBbIX U
aAMUHUCTPATMBHbLIX Mep oxpaHbl TBK. 3TOT aHanms BkroYan KOMMAeKCHoe nsyvyeHme
CYLLIECTBYIOLNX HAUNOHANbHbIX U perMoHasnbHbIX NPaBOBbIX MEXaHN3MOB, NPOBEAEHME
rPynnoBbIX Npe3eHTaumm, NOCBALWEHHbIX ONbITY perynmpoBaHnsa AaHHON cdepbl, HAKOMIIEHHOMY
B pasHbIX CTpaHaXx, BbiBeHNE 0BOLLNX SNEMEHTOB CUCTEM OXpaHbl T3, CUTyaLNOHHbIE
nccnegoBaHns, pesynbTaTthl PErynsapHO NPOBOAMMbIX 06cnegoBaHMn MexayHaponHon 6asbl
NPaBOBbIX 1 aOMUHUCTPATUBHBLIX HOPM, a TakkKe BbISBEHME KNOYEBbIX MPUHLUMOB U Lenen
oxpaHbl T3, nony4mBLLMX NOAAEPXKKY B Xo4e npeablaywmnx ceccun Komuteta. o npockbe
KomuteTta aTa npoBefeHHas paHee paboTta no onpefeneHnto MCXOAHbIX NPeanocklfiok aHanmaa
6bina pestommpoBaHa B okymeHte WIPO/GRTKF/IC/13/5 (a), ononHusLiem
npeaBapuTenbHbI BapuaHT aHanusa npobenos, npeacTtaBneHHbIN B AOKYMEHTE
WIPO/GRTKF/IC/13/5 (b) Rev.

6. B xoge tpuHaguaton ceccum MKIP, cocTosiBwencs B oktsiope 2008 r., nogpobHoro
obcyxaeHus nokymeHta WIPO/GRTKF/IC/13/5 (b) Rev. He npoBoaunock?, 1 B peLueHnsx
CECCUM FOBOPUTCA TOMLKO, YTO AOKYMEHT Bbin «MPUHAT K cBeaeHuio»3. MKIP He npuHumana
peLLeHns 0 pacCMOTPEHMN JOKYMEHTa Ha ByayLLImnx ceccusix.

7. B 2017 r. N'eHepanbHas Accambrnes BOVC obpatmnack k Cekpetapmaty ¢ npocbbon
«MNOAroTOBUTbL OOHOBIEHHbIVM BapuaHT aHanutTuyeckoro nccenegosaxmsa 2008 r., NOCBALWEHHOro
npobenam B 4ENCTBYIOLWMX pexnmax oxpaHbl B obnactn T3 n TBK».

8. B cootBeTtcTBUM C 3TUM pelueHreM B [Npunoxenuu | k gokymeHty WIPO/GRTKF/IC/37/6
Obin npeacTaBneH 0GHOBIEHHLIN BapnaHT NpeaBapuUTENbBHOro aHanmaa npobenos B o6nacTtu
oxpaHbl TBK, BbinonHeHHoro B 2008 r. CTpykTypa, bopmart n coaepxaHue npeabigyLero
aHanmsa B OCHOBHOM Obinn ocTtaBneHbl 6e3 u3amMeHeHu, KpoMe Tex Cny4vaes, Koraa
Heobxoanmo 6610 OTPa3UTb NPUHATUE HOBbIX MEXAYHAPOAHbIX NHCTPYMEHTOB UIM U3MEHEHNS
B HOPMAaTMBHOM PErynMpoBaHny unu nonutuke. Takum obpas3om, aTa Bepcus No CyLLecTBy
npenctaensna cobon sanpoLleHHbln MKITP 06HOBMREHHbIM BapuaHT. M3aMeHeHus Gbinn
BHeECeHbI, B YaCTHOCTWU, B NyHKTbI 3-6, 12-13, 15, 16-17, 21-24, 33, 35, 39, 54, 59-61, 66, 71-73,
75, 81-84, 94, 98, 101, 108, 111-113, 117, 122, 125-126, 131, 134, 136, 138, 140, 142 n 147.
B npunoxenun Il cogepxanacb yTouHeHHast Tabnuua, oTpaxaroast Bonpochl, yNnoMsaHyTbIe
Bblle B noanyHkTax (a) - (d). 3ToT e AOKyMeHT 6bin BHOBb BbinyweH ansa 38-n n 39-n, 40-n,
44-n n 45-n ceccun MKI'P, a Takke BbINyCcKaeTCcs AN HACTOSLLEN CeCCUMN.

1 3ameuanus, nonyyeHHble B 3TO BpeMs, BCe elle umetotcs Ha Bebeaiite BOUC no cnepyowiemy agpecy:
https://www.wipo.int/tk/en/igc/gap-analyses.html.

2WIPO/GRTKF/IC/13/11.

3 WIPO/GRTKF/IC/13/DECISIONS.
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9.
coaepXaTcs B NMPUIOXKEHNUN K HACTOSILLLEMY [JOKYMEHTY.
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OG6HoBMEHHBI BapuaHT NpegsaputenbHOro aHanmnsa npobenos n obHoBneHHasa Tabnuua

10. Komumemy npednazaemcs
paccmompems 0O6HOB/EHHbIU
gapuaHm npedsapumersibHO20
aHasu3a rpobesioe u 06HOBMNEHHYHO
mabnuyy, codepxauuecs 8
npunoxeHusix | u ll.

[MpunoxeHuns cnenytoT]
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l. BBEOEHWE

1. [1OKyMEHT coaepXuT AaHHOe KpaTkoe BBeAeHWe U YeTblpe pasaena, CooTBeTCTBYLMne
YyeTblpeM anemMeHTaMm, NpPeayCMOTPEeHHbIM pelleHneM KomuteTa, NpUMHATLIM Ha ero
ABeHaaLaTon ceccum, a UMEHHO:

- Pasgen Il: paboune onpegeneHusa n gpyrme UCXoaHble NPeanoChINKN aHanunsa;
- Pasgen lll: o6asaTenbLcTBa, HOPMATUBHbLIE MOMOXEHUS U BO3MOXHOCTU, YXKe
CYLLECTBYIOLUME HA MeXOYHApPOAHOM YPOBHE B paMKax OXpaHbl TPaANLMOHHbIX 3HAHWN

(«T3») (nognyHKT (a) peLueHuns);

- Pasgen IV: npobGenbl, cywecTBylolme Ha MeXAYHapO4HOM YPOBHE, MO BO3MOXXHOCTU
NPOVNNOCTPUPOBAHHBIE KOHKPETHLIMU NpuMmepamn (nognyHKT (b) pewwenuns);

- Paspgen V: coobpaxeHus, BaxHble Ans onpegeneHns LenecoobpasHoCcTy ycTpaHeHUs
3TMX NpobenoB (NOANYHKT (C) pelleHuns);

- Pasgen VI: BapuaHTbl 4ENCTBUI NO YCTPaHEeHUo NiobbIX BbISBNEHHbIX Npo6enos,
BKIOMasi NpaBoBble M Apyrve Mmepbl, byab TO Ha MeXayHapo4HOM, PErmMoHarbHOM UK
HaLMOHAaNbHOM YPOBHE, KOTOPbIE YXKe CYLLECTBYIOT UM MOTyT ObITb pa3paboTaHbl
(moanyHKT (d) peLueHuns).

2. B npunoxeHun |l cogepxmtca Tabnuua, oTpaxkarow,as nosioKeH1s, pacCMaTpMBaeMble B
3TUX pasgenax (To ectb B noanyHkTax (a)-(d) peweHust KomuteTa).

II.  PABOYUE OMNPEOENEHNA N OPYTUE NCXOOHbLIE NMPEAMOCHLINKN AHAJTN3A

(a) Paboyue onpedeneHus

3. TNpu3HaHHOro MeXayHapo4HOro onpeaeneHnst «TPaAMLMOHHBIX 3HAHWINY Kak TaKoBOro He
cywecTByeT. B psage mexayHapoOHbIX JOKYMEHTOB YNOMUHAOTCS Takue POACTBEHHbIE
MOHATUSA, KaK:

- 3HaHWSs, UHHOBALMKN N NPAKTUKA KOPEHHbIX 1 MECTHbIX OOLLMH, BONOLLaoLWme 4YepThbl
TpaguLUMOHHOro obpasa XXn3Hu, BaxkHble A4S151 COXpaHeHUst BMONOrM4eckoro
pa3Hoo6pa3nsa 1 yCTOMYMBOro UCNONb30BaHNs pa3HOObpa3HbIx G1onornyecknx
pecypcos’

- T3, nMetoLime OTHOLLEHWE K FeHeTUYEeCKMM pecypcam?

- TPaAMUMOHHbIE 3HAHUS!, BaxkHble ANs obecneyvyeHnss pacTuTenbHbIX FeHETUYECKNX
pecypcoB Ansi NPOU3BOACTBA NPOAOBONLCTBUA M BEAEHUS CEeNbCKOro xo3sancrea’

' Cratbs 8(j) KoHBeHLuM 0 B1onorniyeckom pasHoobpasmu.

2 CtaTba 7 Haro¥ickoro npoTokona perynupoBaHusi JOCTyna k reHeTUYeCKUM pecypcamM U COBMECTHOIO
MCMOMb30BaHNA Ha CNpaBeaAnvBO U PABHOW OCHOBE BbIrOA, OT UX NpUMeHeHns k KoHBeHummn o Grnonormyeckom
pasHoobpa3snm (Harovickmin npoTokon).

3 Cratbs 9.2(a) MexayHapo4HOro 4OroBopa 0 pacTUTENbHBIX F’eHETUYECKUX pecypcax Ans NPoM3BOACTBa
NpOAOBONBLCTBUS N BEAEHUS CEMbCKOro X03aincTaa.
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- KynbTypHOe Hacneguve, TpaauUMOHHbIE 3HAHWSA U TPaAMLMOHHbIE BbIPaXeHWs KynbTypbl,
a Takke NPOSIBMEHUSI OCHOBAHHBIX HA HUX HAYK, TEXHOMOMMIA U KyNbTyp, BKIOYasi 3HAHUS
O NMIOACKUX U FeHEeTUYECKMX pecypcax, CeMeHax, NiekapcTBax, 3HaHe CBOMCTB dhayHbl 1
¢ropbl, yCTHbIe TPagMUMK, NuTepaTypa, Y30pbl U OPHAMEHTbI, CMOPTUBHbIE U
TPaAWLUVMOHHbIE UTpbl, @ Takke N306pa3nTeribHOE Y UCTIONHUTENIbCKOe UCKYCCTBO*

- TpaaununoHHbIEe 3HAaHWUA, Ba)XKHble OJ1A CeNeKUNN XXNBOTHbIX U )Kl/IBOTHOBOﬂ,CTBa5

4. [pocbba 0 NnpoBeAeHMM aHHOMO NpeaBapuUTENbHOro aHanu3a npobenos kacaeTcs
«TPAOULMOHHBIX 3HAHMN» KaK TAKOBbIX, @ HE Kaknx-To 6onee KOHKPETHbIX MOHATUI, TaKuX, Kak
T3, cBsi3aHHbIe ¢ o6ecneveHnem GrMopasHoobpa3unsl, 3HaHUS O FrEHETUYECKMX pecypcax
pacTEHWI M XXMBOTHbIX UNK T3, NpMHagnexaline KopeHHbIM Hapoaam (Ha3biBaeMbIX Takke
«3HaHMAMMN KOPEHHbIX HAPOAOBY); Takue Goree KOHKPETHbIE MOHATUSA MOXHO cuMTaTb
BXoAsALWMMHM B Gonee obLiee NoHATME «TPaAULMOHHbBIX 3HAaHMIY Kak TakoBbix. OgHako,
MOCKOJIbKY MMeeTcs Npocbba 0 NPpoBEeAEHNN OTAENBHOrO aHanm3a NpobenoB B OTHOLLEHUN
«TPAOULMOHHBIX BbIpaXXEHWIN KynbTypbl», NpeaMeTOM aHanunsa goSmkHbl ObiTb TPaaANLMOHHBIE
3HaHWUS B Y3KOM CMbICIe Cr0Ba, a He bonee LMpoKoe NOHATUE TPaALMULMOHHBIX 3HAHWUI, KOTOPOe
nHOrga Mcnonb3yeTcs B KayecTBe obuero n 6onee onvcatensHoro TepMmHa. [loaTomy TepMuUH
«TPAOULMOHHBIE 3HAHUSI», CKMOYUTENBHO ANSA Lenei 4aHHOro aHanmaa, NoOHMMAaeTCs Kak
O3Ha4aloLLMA 3HAHUA KaK TakoBble B 00LeM cMbicre, 0COBEHHO 3HaHWS, ABNSOLMneCS
pe3ynbTaToM MHTENNEKTYanbHON AEeATENbHOCT B TPAAULMOHHOM KOHTEKCTE, U OXBaTbiBAET
npakTu4Yeckne 3HaHus, bopmbl NPAKTUYECKON OEATENBHOCTU, HABbIKM U MHHOBaUuKN. Takoe
obLee onpeaeneHne T3 OCHOBaHO Ha pesyrnbTaTax paboTbl camoro KomuteTta®.

5. B ocHoBy aHanu3a npo6ernoB NONOXeHO Takke TO UCXOAHOe AoMyLeHne, YTO aHanus
npo6enoB B NpaBOBOWN oxpaHe MOXeT TpeboBaTb 6onee TOYHOro onpeaeneHns NOHATUSA
TPaAMLMOHHBIX 3HaHWUI, NOCKOMbKY CNMLIKOM obLiee onpeaeneHne MoxeT okasaTbCs
HegOCTaTO4YHO SICHLIM AN KOHCTPYKTUBHOIO aHanmnsa npobenos. 3a rogbl padotel Komuteta
npeanaranucb U paccMaTpuBannCb pasfvyHble KpUTEPUN OTHECEHUS 3HAHUIN K TPAAULMOHHbBIM.
N3 pasnuyHbix BbipaboTaHHbIX KOMUTETOM XapakTepuctuk T3 B Ka4ecTBe XapakTepuCTuK,
KOTOpble MOryT AaBaTb NpPaBO Ha NPaBOBY OXpaHy, Obinn 0TobpaHbl KPUTEPUK, COTNACHO
KoTopbIM Takue T3':

(i) cospgatoTCs, COXpAHATCA U NepesarnTcsl U3 NOKONIEHUS B MOKOSNEHME B
TPaAMLMOHHOM KOHTEKCTE;

(i) siIBHO cBAA3aHbI C TPAAULMOHHON MU KOPEHHOW OBLLMHON UM HAPOL4OM, KOTOpbIE
COXPaHSAT UNN NnepefarT 3TU 3HAHWS U3 NMOKOSNEHNSI B NMOKOSNEHNE; U

(iii) 6bITb HEOTHEMNEMON HYaCTbiO KyNbTYPHON NOEHTUYHOCTN KOPEHHOW Unn
TPaaNLMOHHOM OBLLMHBI NN Hapoaa, KOTOPbIe NPU3HAKTCA HOCUTENSAMU TaKnX
3HaHW, obecne4vnBas B TON UNN MHOW (POPME NX COXPaHEHME, OCYLLLECTBASA
KONNeKTMBHOE BriafieHne UMU Ui Hecs 3a HUX KyTbTYpPHYHO OTBETCTBEHHOCTb. JTa

4 Cratbs 31 Oeknapauum Opranusaumnn O6beanHeHHbIX Haumi o npaBax KOpeHHbIX HapOAoB, AOKYMEHT
WIPO/GRTKF/IC/12/INF/6.

5 MyHKT 12 MIHTepnakeHcKon geknapaumy no reHeTUYEeCKUM Pecypcam XUBOTHbIX.

6 MctouHuk: Moccapuii OCHOBHBLIX TEPMUHOB B 061aCTU UHTENNEKTYanbHOW COBCTBEHHOCTU U FEHETUYECKMX
PECYPCOB, TPAANLMOHHBLIX 3HAHWUIA U TPAAULIMOHHbIX BbIPAXEHWI KyNbTypbl, ONyOnMKOBaHHLIN MO agpecy:
https://www.wipo.int/tk/ru/resources/glossary.html.

7 3K KpUTEPUU B3ATHI U3 CTaTbK 4 (MpaBo Ha oxpaHy), AokyMeHTa «OxpaHa TPaauLUMOHHBIX 3HaHWIA:
nepecmoTtpeHHble uenu n npuHumnel» (WIPO/GRTKF/IC/8/5). Mockonbky HUKAKoro corracusi He LOCTUTHYTO, U 3TH
KpUTEpUK OCTalTCA OAHUM U3 NPEAMETOB NPOAOMKALWUXCA NeperoBopoB B MexnpaBntensCTBEHHOM KOMUTETE
BOWC no vHTennekTyaneHo cO6CTBEHHOCTW, FEHETUYECKMM pecypcaM, TPaauLMOHHBIM 3HaHUSAM 1 ponbKopy, aTa
CCbIfnka He obHoBNsINacb, oAHako ¢ 6onee HegaBHUMU NpeaBapUTENbHBIMU MONOXEHUSAMM NO BONpocaM oxpaHbl T3
MOXHO O3HaKOMWTLCS MO criedytoLemy agpecy: https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=368218.
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CBA3b MOXET BblpaXaTbCA, cbopmaano nnn Hecbopmaano, B BUAe obbl4YHOWN 1Unn
Tpa,EI,VILI,VIOHHOIZ NpakTnukn, npasus NN 3aKOHOB. MoxeT Y4nUTbiIBaTHCA U Takom
CbaKTOp, KakK MHHOBAUWMOHHOCTb TPaANLUNOHHbIX 3HaHWN.

6. C TO4KM 3peHNA AaHHOro aHanmaa, YTOOLI NoAnexartb OoXxpaHe, 3HaHNA OO0JMKHbI HE NMPOCTO
onpegenAaTbCcda Kak «TpaanUuNOHHbIEe 3HaHUA» B obuwem nnaHe. 3HaHMS ABNAIOTCA MOMEHTOM
counanbHOro pas3sntusa OBLLWHbI.

7. BoT HekoTopble KOHKPETHbIE NMpuMepbl T3:

—  TpaAWULUMOHHbIE MEAULIMHCKME 3HaHUSA — 3HaHUA O crnocobax nekapcTBEHHOro
NCMONb30BaHWsA OnpeaeneHHbIX reHETUYECKUX PECYPCOB, a Takke 0 MeToaax
neyeHunsl, He CBSAI3aHHbIX C UCMOMb30BaHNEeM reHETUYECKNX PEeCcypCoB (TaKMX Kak
TPaAMLUMOHHBIN Maccax);

— 3HaHWs, cBsA3aHHble C B1opasHOO6pasneM, UM 3HaHKS, KOTOPbIE «KMMEIDT 3HaYeHNe
ANsi COXPaHEHUs U YCTONYMBOTO UCMONb30BaHMA GUONOrMYECKN pa3HoObpasHbIX
pecypcoB»?;

— TpaguUMOHHbIE 3HaHWS, MMEIOLLME OTHOLLEHUE K FeHETUYECKUM pecypcaM pacTeHui
ANA Lenen nponssoacTBa NPoAoBONbLCTBUA U BEAEHNUA CenbcKoro xo3sancTaa’;

- TpagMUMOHHbIE 3HAHWS, UMEIOLLME OTHOLLEHME K CENEKLMM XKUBOTHBIX U
XMBOTHOBOACTBY '°.

(b)  [pyaue ucxo0Hble rnpednochiyiku aHanu3a

(i)  TNoHsmue «oxpaHbil»

8. B pamkax aHanu3a npobenoe gomkeH paccmaTpmBaTbecsi Bonpoc 06 «oxpaHe» T3. B
KakoW-TO CTENeHn aHanm3 npobenoB B oxpaHe, eCTECTBEHHO, TpebyeT NOHMMaHMS Camoro
TepMmnHa «oxpaHax». B xoge cBoen gestenbHocTM KOMUTET MCXOOun U3 CamblX PasHbIX
BapMaHTOB TPAKTOBKM 3TOrO MOHATUS, OT NPABOBOM OXpaHbl OT HECAHKLIMOHUPOBAHHOIO
ncnonb3oBaHus 1 NnpuceoeHnsa T3 (Bnaa oxpaHbl, KoTopast 06bIYHO paccMaTpuBaeTCs B
KOHTEKCTe 3aKoHoAaTenbCTBa U NOSIMTUKM, KacaloLLMXCA NHTENNEeKTyanbHOM COOCTBEHHOCTHN)
A0 npakTnyecknx opm 3awmnTbl T3 oT yuepba n 6eCKOHTPONBHOIrO pacnpoCTpaHeHNs
(Hanpumep, NPaKTUYECKNX NHULMATMB NO AOKYMEHTUPOBAHWUIO U perucTpaumm cuctem
TPaANLUMNOHHbBIX 3HAHWUI, a Takke BbipaboTkn NpaBoBbIX TpeboBaHWi B OTHOLEHUN 3almThl T3
oT ywepba, To ecTb, hakTnyeckn — 0ba3aTensCcTs 3awmwaTe n cbeperatb T3, a Takke
COOTBETCTBYIOLME COLMANnbHbIN, UHTENMNEKTYarnbHbIN U KyNbTYPHbIA KOHTEKCT,
nogaepxmsaromii cuctemol T3).

9.  YTOYHEHMIO MOHSTUS «OXPaHbI» MOTYT MOMOYb OTBETbI HA Takne BOMPOCHI, KakK:
- 006beM COOTBETCTBYIOLLEN OXPaHbI:

- 0OBbEKTbI, KOTOPbIE OXPaHSOTCSA B HACTOSILLIEE BpEMS (Hanpumep,
naTeHTOCnoCcoGHble N306peTeHUs);

8 KBP, cTaTtba 8(j)
9 MOMPPMCX ®AO, cTaTbsa 9.2(a).
10 MyHKT 12 MHTepnakeHCcKon Aeknapaumm no reHeTUYECKUM PECypCcam KMUBOTHBIX
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- OencTteus, OT KOTOPbIX OXPaHAKOTCA OObEKTbI (HaanMep, onpeaeneHHble BUAbl
MX NCNOJ1Ib30BaHNA TPETbUMMU J'II/ILl,aMI/I);

- OeNCTBUS, OT KOTOPbIX OHWU -HEOXPaHSATCHA (Hanpumep, BO MHOMMX CTpaHax
NaTeHTOCNOCOOHbIE N300pPETEHNS HE OXPAHSAKTCHA OT UCMONb30BaHUSA ANS
nccnenoBaHuii, MPOBOAMMbIX B HEKOMMEPYECKUX Liensix); v

- Kak OHW OXpaHATCS (Hanpumep, orpaHM4yeHa nyu oxpaHa Bo BpeMeHu, Tpebyet
N OHa BbINOMHEHUS KaKUX-TO POPMarnbHOCTEN UIN KaKUX-TO APYrMxX YCroBuUi
(Hanpumep, TpeboBaHKe 0 TOM, YTOObLI HepackpbITas MHpopMaums, 419 KOTOpPon
ncnpawimBaeTcsl oxpaHa, MMmena KOMMEPYECKYI0, @ He KyNbTYPHYHO Unu
AYXOBHYO0 LLEHHOCTb);

- N, C APYron CTOPOHbI, Kakne o6beKTbl HE NoanexaT oxpaHe (Hanpumep, BO MHOMMX
CTpaHax He OXPaHSTCA 0OblYHbIE OTKPLITUSA 1 NYONNYHO pacKpbITble NpaKTU4Yeckne
3HaHMWS U HaBbIKK).

10. Xapaktep MHHOBALMOHHOWN OEATENbHOCTU KOPEHHbIX OOLWUH U MHHOBALIMOHHOWM
«COCTaBNALEN» CUCTEM TPAOULMNOHHBIX 3HAHWUI TakKe MOryT CnocobCTBOBaTL BbISIBIIEHUIO
npo6enoB B NpaBOBOM OXpaHe, MOCKOSbKY CyLLecTByoLWwme hopMbl M CTaHOAPTbI NPaBOBOM
OXpaHbl MOTYT HE Y4UTbIBaTb MHHOBALMK, CYLLECTBYIOLNE B TPAAULMOHHBLIX KOHTEKCTaXx.

11. TNpumeHuTenbHO K T3 TEPMUH «OXpaHa» MMeeT MHOXECTBO pasfnnyHbIX 3Ha4YeHun. OH
MOXET O03HayaTb, B NpUHUMNE, (OU3NYECKYHO OXpaHy MaTepuanbHbIX MICTOYHMKOB OT yXyALIEHNUS
COCTOSIHUSA MW yTpaTbl (HanpMMmep, pectaBpaumio APEBHUX TEKCTOB, cogepxalimx T3) n
3aKOHbI, BBOASLLME UMM CTUMYNUPYLOLLME BBEAEHME NporpaMm coxpaHeHns T3. [na uenen
HacTosILWero npeaBapuTenbHOro aHanmaa npobernoB TEPMUH «OXpaHay» O3HavyaeT OXpaHy,
KOTOpas Yallle BCEro paccMaTpuBaeTCsl B KOHTEKCTE MHTENNEKTyanbHON COGCTBEHHOCTHU, TO
€CTb NPaBOBblE€ MePbI, OrpaHNYnBaOLLME BO3MOXXHOCTM UCNOSNb30BaHNS OXPaHAEMOro
mMartepuana TpeTbMMn NuuamMm Ha OCHOBE NpaBa NPenaTCTBOBaThL JIIOOOMY MX NCNOSb30BaHUIO
(ncknounTEenbHbIE NPaBa), yCTAHOBMEHMS YCNOBUI UX ONYCTUMOrO UCNONb30BaHUS
(Hanpumep, yCrnoBun NNLLEH3MN Ha UCMOMNb30BaHWE NaTeHTa, yCrnoBun cobniogeHns
KOMMEPYECKOM TalHbl U OXpaHbl TOBAPHOro 3Haka, NMbo 6onee obWwmx TpeboBaHN,
KacarLmxcsa cnpaBensiMBoro Bo3HarpaxaeHusa unu npusHanuna npaes). Kpome toro, B Komutete
noavyepKmMBanoch, YTo T3 MOryT OXpaHAaTbCA (PM3NYECKMMU CPEACTBAMMI, @ TaKKe OXPaHATbLCSA —
B HEKOTOPLIX CMbICNax TEPMUHA «OXPaHa» — OT UCHE3HOBEHMSI NyTEM NMOOLLPEHUS NX LLUMPOKOro
NCNONb30BaHWS U YTO, C Y4€TOM HEOOXOANMON hOPMbl OXpPaHbl, NPUYEM 3TO MOXET ObiTb
CaMbIiM 3KOHOMMWYHbBIM U LOMrOBEYHbIM CPEeOCTBOM UX OXpaHbl. [1pn Takom NOHMMaHUK
TepMUHa «OXpaHa» TPaguLNOHHbIE MHHOBALUK, B YaCTHOCTU, CpeAcTBa TpaguLNOHHOM
MeOMLMHbI, «OXpaHANUCb» Obl NyTeEM COLENCTBUS UX LUMPOKOMY NPaKTU4eCKOMY
NCNONb30BaHMIO, O4HAKO 3TO HE TO MOHATUE OXpaHbl, KOTOPOEe OObIYHO MMEETCA B BMAY Npu
BblpaboTKke NONUTUKK B cchepe MHTENNeKTyanbHon CO6CTBEHHOCTM.

12. BwmecTte c Tem, BBMAY CNOXHOCTW OLIEHKN NPOGENoB B NPaKTUYECKNX MHULMATUBAX,
npeanpvHMMaeMbiX Ha MeXayHapoaHOM YPOBHE, 1 BBMAY TOro, 4to pabota Komuteta
OpVEHTUPOBaHa Ha NPobrnemMaTNKy UHTENNEKTyanbHON COBCTBEHHOCTU, B KOHTEKCTE
HaCcTOALWEero AOKyMEHTa nog oOXpaHoW MOHMMAETCA OXpaHa OT HECAHKLMOHUPOBAHHOIO MUnu
HecrnpaeegnMBOro MCMNosib30BaHUSA oxpaHseMblx 06bekToB. B Gonee obliem nnaHe «oxpaHa»
B 9TOM CMbICIe NoApa3yMeBaET ONpeAereHHbIN YpOBEHb MOCTOSHHOIO KOHTPOMS UNn
NMOSTHOMOYMIN B OTHOLLUEHUN COOTBETCTBYHOLLUNX TPAANLMOHHBIX 3HAHWI, C BO3MOXHbBIM MPaBoOM
NCKNIOYEHMA NpaB ApYrux nuu, Ui nHble OpMbl MOCTOSIHHBIX NPaB MO OTHOLUEHUIO K TaKUM
3HaHMAM. TakOWM KOHTPOSb AOIMKEH OCYLLECTBAATHCA OOLLMHOM MW KAaKUM-NMBO nnLom,
OENCTBYIOLWMM OT ee nmeHn. OH OTnM4aeTcs OT pexnma obLLEeCTBEHHOro JOCTOAHNS, Npw
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KOTOPOM noJib3oBaTesib HEe HeCET HU MaTepmaanoﬁ, HWU Mopaanoﬁ OTBETCTBEHHOCTU nepen
Cy6'beKTOM, npegocrtaBMBLLIMM 3HAHUA.

13. 3T0 OTHKOAb HE 03HaYaeT, YTO 3TO €ANHCTBEHHAsi 3aKOHHAas NN BaxkHas oopMa OXpaHbl
nnun popma, KOTopyto crnegyeT cuntatb Hanbonee Heobxoammo. COOTBETCTBEHHO, AAHHBIN
aHanms npobenoB kacaeTcda obnacTen, KOTopble ABMSATCA 0ObIYHLIM MPEaMETOM
3aKoHoAaTenbCTBa Mo BONPOCaM MHTENMNeKTyanbHOW COGCTBEHHOCTM U COOTBETCTBYIOLLMX Mep
perynupoBaHus. [pyrne MmexayHapO4HbI NPaBoBble CUCTEMbI, TakMe kak KoHBeHLMS 0
ouonornyeckom pasHoobpasum unu koHeeHunn KOHECKO, nogxoadaT K pasnnyHbIM acnekTax
COXpPaHEeHUs 1 3aLnTbl TPAAULMOHHBLIX 3HAHWUIA B KOHKPETHOM KOHTEKCTE, COOTBETCTBYHOLLEM UX
npeameTy perynnmpoBaHus.

- Tak, ctatbs 8(j) KBP, o3arnasneHHas «CoxpaHeHue in situ», rnacuT, 4To Kaxaas
CTOpOHa «obecneynBaeT yBaXeHne, COXpaHeHne 1 nogaepKaHne 3HaHun,
HOBOBBEAEHMIN N NPAKTUKN KOPEHHBIX N MECTHbIX OBLLMH, OTpaxaroLwmnx
TPagULUMOHHBIN 06pa3s XMU3HU, KOTOPbIN UMEET 3HAYEHUE AN COXPaHEHUS U
YCTOM4YMBOrO MCMoNb30BaHNs bruonormyeckoro pasHoobpasnsi, cnocobCcTByeT nx
Gonee WMpPOKOMY NPUMEHEHMIO C O40OPEHUSA 1 NPKU y4acTUM HOCUTENEN Takmx
3HaHW, HOBOBBEOEHWUI M NPAKTUKK, a Takke NOoOoLpsSeT COBMECTHOE NOMb30BaHne
Ha cnpaBensiMBOM OCHOBE Bbiro4amu, BbITEKAOLWUMUN U3 MPUMEHEHUSA Taknux 3HaHWMN,
HoBoBBeAeHu 1 npakTukny. B KBP cogepxatca n gpyrue nonoxeHus,
KacaroLmecs pacnpocTpaHeHUs 1 NooLLPEeHNs NCNOMNb30BaHUSA TPAAULMOHHbBIX
3HaHWI: Hanpumep, B Hel roBopuTca 06 oxpaHe U NOOLPEHNN «MUCMOSTb30BaHNS
BG1onorM4yecknx pecypcoB B COOTBETCTBUM CO CIOXUBLUMMUCS KySNbTYPHbLIMM
o6bl4asiMu, KOTOpble COBMECTUMbI C TPeBOBaHUSAMM COXPaHEHUSA NN YCTONYMBOIO
ncrnonb3oBaHusa» (ctatbs 10), 06 «obmeH[e] pe3ynbTatamm TEXHUYECKNX, HAY4YHbIX U
coumanbHO-3KOHOMUYECKMX MCCNeaoBaHWI, a Takke MHopMaumern o nporpaMmmax
npodeccnoHanbHOM NoaroToBKN 1 obcnegoBaHun, cneunanbHbIMU 3HAHMAMMU,
MECTHbIMU N TPAAULMOHHBIMWU 3HAHUAMW KaK TaKkOBbIMU U B COMETaHUN C
TEXHOMOrMAMM, YNOMSAHYTbIMU B NMyHKTE 1 cTaTbM 16», N O TOM, YTO «OH BKITHOYaET,
Korga aTo BO3MOXHO, penaTtpuaumnio nHpopmauumny (ctatbs 17), a Takke o
COTpyAHMYecTBe B 06nacTn pasBuUTns U UCMNOSNb30BaHUS TEXHOSOMI, BKOYas
TEXHOMNOMMN KOPEHHbIX 1 TPaAULMOHHbIX 00LWMH (cTaTba 18).

- Lenbio Harorckoro npoTokona ABnseTcs COBMECTHOE M3BeYeHne Ha
cnpaBeaIMBON 1 paBHOWM OCHOBE BbIro4 OT UCMOSb30BaHNSA reHETUYECKUX PECYPCOB,
4YTO CNOCOBCTBYET COXpaHEHMIO pa3Hoobpasns Bruonorniyecknx pecypcos u
YCTOMYMBOMY MCMNONb30BaHUIO UX anemMeHToB (cTatbs 1). MpoTokon Takke
OTHOoCcUTCA K T3, CBA3AHHBIM C reHETUYECKUMUN pecypcamMm U Bbirogam oT
NCNonb30BaHNA TakUX 3HaHWI (cTaTba 3).

- B KoneHuun FOHECKO 2003 r. 06 oxpaHe HemaTepuanbHOro KynbTypPHOMO
Hacrnegusa oTMeYyaeTCs, YTO «MoKa He CyLLeCTBYEeT HMKAKOro MHOFOCTOPOHHErO
NpaBOBOro akTa, MMetoLLero obssaTenbHy0 CUy 1 KacatoLwerocs OXpaHbl
HemaTepuarnbHOro KynbTypHOro Hacneausi». CoxpaHeHue onpenenseTcs kak
«MPUHATUE Mep C Lienblo obecnevyeHns Xn3HecnocobHOCTM HemaTepranbHOro
KynbTYpHOro Hacnegus, Bkrtoyasi BbiiBNeHne, AOKYMEHTUPOBaHWe, UCcrneaoBaHue,
COXpaHeHue, 3aWwuTy, Nonynap1M3auunio, NoBbILLEHNE ponu, nepegayy, rnaBHbIM
obpa3om ¢ NOMOLLbI hopMarnbHOro U HedpopmarbHOro obpasoBaHus, a Takxke
BO3pOXAEHME Pa3fMYHbIX acNekToB Takoro Hacneaus». HemartepuanbHoe
KynbTypHOE Hacnegue onpenenseTcd Kak BKrovatoLlee «3HaHUs, HOYy-Xay, HaBblKu,
NPaKTUKK 1 NpeLCcTaBreHns, co3gaBaemMble U coXpaHaemble obLnMHamMm Bo
B3aMMOLENCTBUM C OKpY>KaloLen nx cpenom ... [O]ta cdepa oxBaTbiBaeT MHOMNe
obnacTtu, Takme Kak TpaguLMOHHas aKonormdeckas MyapocTb, TPaaULMOHHbIE
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3HaHWS, 3THOOMONOrns, aTHO6oTaHUKa, 3THO300M10MMsA, TPAAULMNOHHBLIE CUCTEMDI
LenuTenbCcTBa 1 hapmakones...»'!. B kayecTBe ogHOro 13 NPUMepoB NpuseaeHa
cuctema « AHOCKOro KOCMOBUAEHMSI» Hapoda kanaeansa (bonueus), kotopas
BKIOYaEeT papMakoner 1 TpaauuMOHHYK CUCTEMY LieNUTENbLCTBA.

- B ogHoM 13 mexagyHapogHO-NpaBOBbIX JOKYMEHTOB, KacatoLMXCA MNOSIUTUKM B
obnactu kynbTypbl — KoHBeHumn KOHECKO 2005 r. 06 oxpaHe 1 noowpeHnn
pa3Hoobpa3sns opM KynbTYPHOro CaMOBbIPaXEHUS — «OXpaHa» onpegenseTcs
«KaK NpuvHATUE Mep, HanpaBfeHHbIX HA COXPaHEeHMe, 3alUnTy U yBenmdYeHe
pa3Hoo6pa3ns opm KynbTypHOro caMoBblipaxxeHusa». OHa UNMCTPpUpYeT CBA3b
Mexay pacnpocTtpaHeHnem T3 1 oxpaHon TBK, npmusHaBas, 4Tto «pasHoobpasne
hOpM KyNnbTYpHOro CaMOBbIPaXXEHWUS, BKNOYasa TpaanUMOHHbIE (DOPMbI, SIBNISieTCA
BaXXHbIM (haKTOPOM, JAOLLNM NI0AM U HApO4aM BO3MOXHOCTb BblpaXaTb CBOU
naen n LEHHOCTM N 0OOMEHNBATLCA MU C OPYTUMUNY.

14. XoTs B HacTosiLem aHann3e npobenoB NpU3HaeTCsl BaXXHOCTb M aBTOPUTET TaKuUX yxKe
CYLLIECTBYIOLLMX MEXAYHAPOOHO-NPABOBbIX AOKYMEHTOB W BbINOSTHAEMbIX UMW BaXKHbIX 3a4ad B
obnactu cbepexenunsa n sawmTtbl T3, nepen HAM He CTaBUTCA 3agada NoMbITaTbC OLEHUTb
BO3MOXHble Npobernbl B 3TUX JOKYMEHTaX, KOTOPbIe NPUMEHSIIOTCS HA OCHOBE
CaMOCTOSATENbHbIX MaHAATOB; KakK y»Ke YNOMUHANOCh, OH NPU3BaH COCPeA0TOYUTb BHUMAHUE Ha
TOM acnekTe NpaBOBON OXpPaHbl, KOTOPbLIN YalLle BCEro yunTbiBaeTcsa npu paspaboTke NonmTuKku
1 3akoHogaTenbcTBa B obnactu UC.

15. B KOMMeHTapusax K NnepBoOMy BapuaHTy HacTosLLEero npeaBapuTeribHOro aHanmaa
noaYepKMBarnoch, YTO TaKylo HanpaBfeHHOCTb aHanu3a Nnpobenos He cnegyeT pacueHnBaTb
Kak NnpeaBOCXuLLEHNE BbIBOAA O TOM, YTO TPAAMUMNOHHbBIE 3HAHWUS MOTYT OXPaHATLCA B paMKax
cuctembl NIC; npm 3TOM OTMEYanoch, YTO CyLECTBYIOT pasfnnyHble MHEHUS U NO3ULMK
OTHOCUTENBHO TOrO, Kakast UMEHHO KOHLIEMUNS OXpaHbl ABASETCHA NOAXOAALEN.
CooTBeTCTBEHHO, aHann3 NpobenoB HOCUT onucaTernbHbIV XapakTep: BbIIBIIEHNE TOro Unun
nHoro npobena B «oxpaHe» B AaHHOM KoHTeKkcTe MIC He 03HavaeT, 4YTo Takon npoben MoxeT
NN JOIMKeH BbITb YCTPaHEH. JTO Takke He O3HaAYaeT, YTO Hekasi CUTyaumsl, KOTopas B CTPOrom
CMbICIe SBNSeTCA OAHUM «Npobenomy, OMKHA YCTPaHATLCA B NPUOPUTETHOM NOPsiAKe, paHee
apyrnx npobenos (Bkntovas npobenbl B Apyrnx hopmax oxpaHbl, BbIXOASALWMNX 32 paMKu
3aKoHOoAaTenbCTBa M NONUTUKM B 06NacTn MHTennekTyanbHom cobcTtBeHHOCTH). loaTomy B
pasgene |V npobenbl pukcnpytoTcst B nopsigke pakTMYeckon KOHCTaTaumm, a B criegyowem 3a
HUM pasgene V nsnaratTca coobpaxeHus, KOTOpPbIMKU rocygapcTBa-yneHbl MoryT
pYyKOBOACTBOBATbLCH, paccMaTpmBasi OTAENbHbIA BONPOC O TOM, CriefyeT N unv He cnegyet — u
ecnu a, To Kakum 06pas3om — yCTPaHATb T€ UMK MHbIE U3 BbISIBNEHHbIX NPO6EeNoB.

(i)  Cesa3b ¢ aHanusom ripobernos 8 obsacmu TBK

16. B nHTepecax bonbluen onpeneneHHoCcT! AaHHOro aHanuaa npobenos n B COOTBETCTBUN C
BblpaboTaHHbIM KoMuTeTOM 06LLMM pabounm Nogxo40M NPOBOAMTCA pasnuyme mexay T3 u
TPaguLUMOHHBIMUY BblpaxeHusamu kKynbTypbl (TBK). Hekotopble doopmbl oxpaHbl TBK kocBEHHbIM
obpasom Takke obecrneudmBatloT oxpaHy T3: Hanpumep, Npu oxpaHe 3anucen TPaaNLMOHHBIX
neceH 1 ckasaHui, C MOMOLLbLI0 KOTOPbIX T3 COXpaHATCA 1 nepeaarnTcs 13 NOKONEHWS B
MOKOSIeHNe B pamMKax OBLUMHBI, NN NpY OXpaHe NU3aennin KyCTapHbIX NPOMbICIIOB,
BonnowatLwmx B cebe csoeobpasHbie NnpueMbl paboTbl UM NPAKTUYECKME 3HAHWS U HaBbIKK,
OCHOBaHHble Ha T3. YnomsHyTas Bbile cuctema « AHACKOe KOCMOBUAEHNE» Hapoda KanaBamns
— 3TO cUCTEMA MEOMUUNHCKUX 3HAaHUIN, KOTOPbIe Takke BOMNSOLAKTCS XEHLWNHaMN KanaBans B
COOTBETCTBYIOLMX INIEMEHTOB OPHAMEHTa Ha TkaHAX. BHumaHwue, 6e3ycnosHo, cneayet
yaensaTb 060Mm acnektam CUCTEM TPaAMLMOHHBIX KYNbTyp U CUCTEM 3HAHWUI: KakK CYLLECTBY UK

" http://www.unesco.org/culture/ich/index.php?pg=56
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COAEPKAHUIO NPAKTUYECKMX 3HAHWUIA, KOTOPLIMM 06nagatoT OB MHBI, Tak 1 NCNOSb3yeEMbIM UMK
dhopmam BbipakeHUs. 3TW BUAbl OXpaHbl (OPM BblpaXKeHUA TPAgULNOHHOMW KyTbTypbl U
KynbTYpPHOro Hacnegus Hagnexaiumm obpasomM pacCMOTPEHbI B YTOYHEHHOM BapuaHTe
aHanmsa npobenos B oxpaHe TBK (gokymeHT WIPO/GRTKF/IC/37/7) n ynomuHatoTCsl B JaHHOM
aHanuse npobenos B oxpaHe T3 nuLwb BCKOSb3b, B MOPSAKE NOATBEPXKAEHMNS
B3aMMOAOMOSTHAEMOCTUN 3TUX ABYX aCMeKTOB OXPaHbl.

(iii)  PasHoobpasue ceolicme T3

17. AHanus ocHOBaH Ha CrieaytoLLMX UCXOOHbLIX AOMNYLLIEHUAX B OTHOLLIEHUM OBLLIMX CBONCTB
T3

— T3 moryT BKntoYaTb B ce6s1 KOHKPETHbLIE 3NIEMEHTbI 3HaHWUIA, B TOM YKcne
WMHHOBAaLMKN, aBTOPOM KOTOPbLIX SIBMISIETCS OAWH U3 YNEHOB TPaaULMOHHOW OBLLMHBI,
nnu 6onee LWNPOKUIA KOMMIEKC CUCTEMATU3NPOBAHHbLIX 3HaHWI. He aenaetcs
HMKaKMX UCXOAOHBIX OONYLLEHNA OTHOCUTENBHO TOro, AOSMKHBI NN «TPaAULMOHHbIE
3HaHUSI» OrPaHNYMBATLCS KOHKPETHBIMU 3NIEMEHTaMMN 3HAHUIN UMK ObITb CUCTEMOM
3HaHWUN.

— He penaetcst HMKaKMX MCXOAHbIX AOMYLLEHUN OTHOCUTENbHO TOro, ABMAKTCA NN
onpeaeneHHble T3 o6a3aTenbHO NaTEHTOCNOCOOHBIMKN UM 0B6s13aTENbHO
HenaTeHTOCNOCOOHbLIMU; 3rieMeHTbl T3 MOryT ObiTb Kak NAaTEHTOCNOCOOHBIMU, TaK U
HenaTeHTOCNoCcoOHbLIMAN. BO3HUKHOBEHME MHHOBALMW B TPAAULNOHHOM KOHTEKCTE
camo no cebe He genaeT ee HENATEHTOCNOCOBHON (MpY YCNOBWMK, YTO NATEHT
BbldaeTcs NognvHHOMY u3obpeTaTento, aBTopy/aBTopamMm MHHOBALMMN,
NPOMCXOAALLMX N3 TPAOULNOHHOW OBLLUHBI, UM UX NOASTMHHBIM MPaBONPEEeMHUKaM).
MHbIMK crioBamun, cam ¢akT, YTO OnpeaeneHHble 3HaHMs SBNSI0TCS
«TPaaULMOHHLIMUY, OTHIOAb HE NULLIAET UX NAaTEHTOCNOCOOHOCTU. TeM He MeHee,
BO3MOXXHa NpaBoBasi HEONpeaeneHHOCTb B OTHOLIEHUN Cnocob0B NMPpUMEHEHNS
CTaHOapTOB HOBU3HbI, N306peTaTeNbCKOro YPOBHS 1 MONE3HOCTU K 3adBIEHHbIM
N300peTeHusIM, KOTopble caMu NpeacTaBnAT cobon T3, aBnsTCs NX
NPOWN3BOAHBLIMU UIK CO3AaHbl B paMKax CUCTEMbI TPAAULIMOHHbIX 3HaHUW. Kpome
TOro, MOXeT CyLLIeCTBOBaTb HEONPEAENEHHOCTL B OTHOLLEHMM CNOCO60oB
onpegeneHns COOTBETCTBYIOLLEro 3adBUTENs — HaNnpuMMep, B cnyyae, Korga
naTteHTocnocobHble T3 co3gaHbl B pamkax TPaauUMOHHON OBLLMHBI U Apyroro
coobLecTBa.

— T3 He 06si3aTenbHO crieayeT paccMaTpuBaTh B KQYECTBE PACKPbITbIX U He
PacKpbITbIX MYGIINYHO: OHM MOTYT ObITb KakK PaCcKPbITbIMU, Tak U HE PACKPbITLIMM.
Kpome Toro, MoXeT cyLlecTBoBaTb NpaBoBasi HEONpPeAeNeHHOCTb B OTHOLLIEHUM
TOro, MOXHO N T3, packpbITble B pamMmkax MECTHOW UM KOPEHHOW OBLUHbI, cYUTATb
«HE PacKpbITbIMU» UMK He BXOASALWMUMN B OOLLIECTBEHHOE LOCTOSIHME.

— B oTtHOweHMn T3 MOryT NnpUMEHSTLCSA pasnMyHble opmbl COOCTBEHHOCTMN,
OTBETCTBEHHOIrO XpaHeHusl, NpaB 1 MHTEPECOB, NPEAYCMOTPEHHbIX MPaBOM
crnpaBeanuBOCTU. Takumum npaBaMu MOXeT obriagaTh OTAENbHbIN YNeH OOLMHBI,
obLwuHa B LLernomM (He3aBMCMMO OT TOro, NPU3HAETCS I OHW IPUANYECKN B KaYecTBe
TakoBOW) Unn rocyaapcTtseo (nnbo camo no cebe, nmbo kak JoBEepUTENbHbIN
yNpaBnsAwLWMIN B UHTEpPecax oTAeNbHbIX NnL i obwmnH). OnpegeneHHble acnekThbl
T3 moryT accoummnpoBaTbCs C OTAENbHBIM YIIEHOM OBLLMHBI, JaXe eCcrun

2 Cm. Takke gokymeHT WIPO/GRTKF/IC/17/INF/9 «[MepeyeHb 1 KpaTkoe TEXHUYECKOe NOSACHEHNE B OTHOLLIEHUM
pasnuyHbIX POPM CYLLECTBOBaHNS TPAOULMOHHBIX 3HAHU», pa3MeLLEHHbIV No agpecy:
https://lwww.wipo.int/edocs/mdocs/sct/en/wipo_grtkf_ic_17/wipo_grtkf_ic_17_inf_9.pdf.
https://www.wipo.int/edocs/mdocs/sct/en/wipo_grtkf ic_17/wipo_grtkf ic 17 inf 9.pdf.
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obnapatenem Bcero komnsekca T3 aBnseTcs obLMHa Kak TakoBas, KoTopas
ABNSAETCH XpaHUTeNem BCero KoMnrekca Takmx 3HaHun. OnpegeneHHole T3 moryT
Takke ABMATbCS YacTblo 06LLEero Hacneanst YenoBevecTBa U He NpuHaanexaTb
HUKaKOM KOHKPETHOW OBLLMHE N cTpaHe.

—  3HaHus KopeHHOU 0bWUHbI cHnTaloTCst bonee onpeaeneHHbIM KOMIMITEKCOM 3HAHWUNA,
4yeM T3, NOCKOMNbKY OHM CO3Aal0TCA, NOOAEPXKMBAKOTCA N PACNPOCTPAHSOTCA
KOPEHHbIMWN HapogaMu, NPU3HaHHbIMKU B Ka4ecTBe TakoBbix. Hocutenammu T3 moryT
ObITb M APYrMe MeCTHbIE U KyNbTypHbIE OOLLUHBI, KOTOPbIE HE MPU3HAOTCA B
KayecTBe KOPEHHbIX 0OLWMH. BO3MOXHO, YTO psig NOAXOA0B K aHanu3y npobenos
OOIMKeH ByaeT oTpaxaTb BO3MOXHbIE pa3nmunst B NoAxXo4e K 3HaHUSIM KOPEHHbIX
OGLUMH U K TPaANLMOHHBLIM 3HaHUsIM B 6onee LWMPOKOM CMbICNE CrnoBa — crieayeT
OTMETUTb, HAaNpPUMeEp, YTO NpaBa KOPEHHbIX HAPOAOB Ha TPAAULMOHHbIE 3HAHMUS
ObINn onpeaeneHbl B MeXAyHapoAHOM Aeknapaumm (KoTopas pacCMOTPEHa HUXE).

(iv) Xapakmep ebisisrisembix «rpobesiosy

18. Becbma BEpOATHO pacxoXaeHne MHEHUA OTHOCUTENbHO TOro, YTO CrieqyeT cunTaTb
pearnbHbIM «nNpoberiomy» B 06nacTy oxpaHbl; 0T4aCTK 3TO 06YCNOBNEHO TEM, YTO CaM TEPMUH
«OXpaHa» MOXEeT MMETb BECbMA LLUMPOKNE KOHHOTALMM UK TOYHOE MPaBOBOE NpMMeHeHne. B
HacTosWweM npeaBapuTenbHOM BapuaHTe aHanusa npobenos npobrnema Takoro pacxoxaeHus
B NoaxoAax pellaeTcs nyTeM OTPaXKEHMUS LUMPOKOrO CNEKTPA BO3MOXHbIX BapMaHTOB peLleHus
BOMpoOca 0 TOM, YTO crieayeT NOHUMAaTb Nog «NpobernoM»; Takue pasnnyHblie BO3MOXHbIE
aonyleHus pasbsacHaTca B pasgene V. B pasgene IV (c) HacTosiwero aHanuaa
nepeyncrieHbl BO3MOXHbIe Npobenbl, KOTOpble UNNICTPUPYIOTCA NpUMMepaMu, O4HaKo cnegyeT
UMeTb B BUAY, YTO Npobeny, BOCNPMHUMAEMbIN OAHMMU agpecaTamMmmn HaCTOSLWEro aHanmaa Kak
CYLLLECTBEHHbIN, MOXET BOOOLLE He pacLeHMBaTbLCS B Ka4eCTBE TAaKOBOrO UM BOCNPUHUMATLCS
Kak HeCyLLeCTBEHHbIN Apyrumn. B cBS3M € 3TMM Lenb 4aHHOro aHanuaa npobenos —
onpenenuTb NoTeHUManbHble «Npobenbl» A4S COAENCTBUS QUCKYCCUM MO BONPOCaM NOSIUTUKN,
a He BbIHECTW OKOHYaTesbHbIE CY)XAEHUS NO BONPOCaM, ABMALWUMCA NPpeaMeETOM
npogoskatoLerocst obcyxaeHus.

19. B yacTtHOoCTW, Npoben B NpaBOBON OXpaHe MOXET paccMaTpUBaTbCH Kak enaTternbHas
cuTyaums, a He 0b6s3aTernbHO Kak CUTyaumsl, KOTOPYIO crieayeT YyCTPpaHUTb.

20. B camom obLiem cmbIcrie O4HUM U3 BapnaHTOB «nNpobenay» siIBMsieTCsl OTCYTCTBUE KaKOro
Obl TO HM GbINO NPaBOBOro MexaHU3ma oxpaHbl 3HaHWA. [JenCcTByOLLNE MEXaHN3Mbl NPABOBOW
OXpaHbl OPUEHTUPOBAHbI HA KOHKPETHbIE (POPMbI U aCNEKTbl 3HAHWIN U OENCTBYIOT
orpaHu4eHHbIM 06pa3om: Tak, He packpbiTas MHpopMaLWst OIMPKHA OTBEYaTb ONpeaeneHHbIM
ycnoBusaM, 4ToObl nognexarb OXpaHe B Ka4ecTBe 00bekTa KOMMEPYECKON TalHbl UMK
KOHMAEHUNansHoNn MHpopMaLumm; K TOMy XXe Takaa oxpaHa MMeeT OrpaHUYEHHbIN XapakTep
(Hanpumep, oHa He pacnpoCTpaHAeTCa Ha TPETbMX NUL, KOTOPbIE NOMy4YMnM COOTBETCTBYIOLLME
3HaHWUA He3aBucKnmo). MoaTomy onpeaeneHne «npobena» B oXxpaHe MOXET O3Ha4aTb
YTOYHEHME Kpyra oObekToB, Noasexallnx oxpaHe, 1 onpeaeneHne He paspeLleHHbIX BUOOB
AENCTBUI TPETbUX NNL, NO3BOMNSAIOLLEE TAKUM NULIAM 3HATb, KAaKUEe UMEHHO OEWCTBUSI OHU He
MOryT COBepLUaTb.

[Mpobersbl 8 KOHMEKCMe MHO20yPO8HEB020 100Xx00a K orpedesieHUt0 obbemMa oxpaHhbl

21. Ha ceoen geaguatb cegbmon ceccum MKIP BHeC Ha obcyxaeHue npegnoxeHne o
MHOrOypoBHEBOM MOAXOAE K OnpeaeneHnto o6bema oxpaHbl, KOTOPbIA NpeanonaraeT, Y4To
npaBoobragateny UMeT pasnnyHble BUObI U YPOBHM NpaB U MOTYT BOCMOSb30BaTHLCS
pasnMyYHbIMK Mepamu, B 3aBUCUMOCTU OT XapakTepa n ocobeHHocTen ob6bekTa OXpaHbl, YPOBHS
KOHTPOIS, KOTOPbIM pacnonaratiT 6eHeduumapbl, U CTeNeHN pacnpocTpaHEeHHOCTM OObekTa
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oxpaHbl. MHoOroypoBHeBbIN Noaxon o3Ha4vaeT AnddepeHUnpoBaHHY0 OXpaHy pasnuyHblix T3 B
LLUIMPOKOM UHTepBarne OT TPaAULMOHHbIX 3HaHWUWA, OCTYMHbIX LUMPOKOW Ny6rvke, 4O 3HaHWUI,
XpaHsLWNXCA B TalHe, He U3BECTHbIX 3a npeaenamm OBbLLMHbI 1 KOHTPONNPYEMbIX
beHeduumapamum. ITOT noaxon npeanonaraeT, HanpuMep, YTO B OTHOLLEHUM o4HUX BUAoB T3
(Hanpumep, T3, coxpaHsieMbIX B TaHE) MOTYT MPUMEHATBLCS UCKITHOYUTENbHbBIE
MMyLLIECTBEHHbIE NpPaBa, B TO BPeMs Kak Ans Apyrux suaos T3, KoTopble nyGrMyHO
pacnpoCTpaHeHbl UM LLUMPOKO U3BECTHbLI, HO BCE e CBA3aHbl C KOHKPETHLIMU KOPEHHbLIMU
Hapogamun 1 MecTHbIMK obLmMHamn, 6ornee nogxoasLLen MoXeT 6biTb MOAENb MUYHBIX
HeMMyLLeCTBEHHbIX Npas.

22. CnepyeT OTMETUTb, YTO B KOHTEKCTE MHOrOYPOBHEBOMO NoAX0Aa K onpeaeneHunto obbema
oXpaHbl Npobenbl, KOTopble MOryT ObIThb BbISIBNEHBI HA MEXAYyHapogHOM YpoBHe, ByayT, no-
BMAMMOMY, pasnuyaTbCA B 3aBUCUMOCTU OT YPOBHSA UX OXpaHbl, ONpeaensieMoro ¢ y4eTom,
HanpuMep, TakMX MOMEHTOB, Kak xapaktep n ocobeHHocTn TBK, ypoBeHb KOHTpons,
coxpaHsieMbli 6eHeduLmapamMm, 1 CTeneHb PacnpoCTPaHEHHOCTU BbipaxXeHuin '3,

.  CYWECTBYIOWWNE OBA3ATEJIbCTBA, NMONOXEHNA N BOSMOXHOCTW OXPAHbI

23. OT0T pasgen nocesiweH «obasarenbcTBam, HOPMATUBHBIM NOSTIOXKEHUSIM N BO3MOXXHOCTSM
obecneyveHns oxpaHbl, KOTOPbIE YXKE CYLLECTBYOT Ha MeXayHapo4HOM ypoBHE». B pamkax
HaCTOSILLEro aHanu3a getarnbHO paccMmaTtpumBatoTcs OpMbl OXpaHbl, obecneunBaemonm
OCHOBHbIMW MeXAyHapOAHbIMU LOKYMEHTaMK1, 4ENCTBYOLMMY B LerioM B 06nacTu oxpaHbl
WHTENMNeKTyanbHOM COBCTBEHHOCTH, U MEHEe AeTalnbHO — OXpaHa, obecneymnBaemas
MEeXAYHapOA4HbIMU JOKYMEHTaMW, AEUCTBYIOLWMMM B APYrMX o6nactax MexayHapoaHoro
ny6rmM4YHOro npaesa U HEMNOCPEACTBEHHO KacaloLWUMUCA TPaAULMOHHBIX 3HAHWUIA U UX OXPaHbl.
[nsa KpaTKOCTU M AICHOCTU aHanmn3a KOHKPeTHbIE NPaBOBbIe LOKYMEHTbI HE paccMaTpuBaloTCA
camu no ce6e (OHM BCECTOPOHHE PacCMOTPEHbI B ONyOMKOBaHHbIX paHee Matepuanax
Komuteta). Kpome TOro, ynommHatoTCcsa pasnmyHblie MeXayHapoaHble NpaBoBble AOKYMEHThI,
BKIOYas Takne HefaBHO NPUHATbIE JOKYMeHThI, kak [eknapauna OOH o npaBax KOPEHHbIX
HapoaoB, VIHTepnakeHckasn geknapaums no reHeTMY4eCckum pecypcam XMBOTHbIX U Haromckmi
npoTtokon. OHW LUTUPYIOTCS UCKITHYUTENBHO AN UNNtoCcTpaumm Toro, Kakne obnactm
NpeAcTaBnsloT UHTEPEC B HACTOsILEee BPEMS C TOYKN 3peHUS BbIpabOTKM MeXayHapOAHOM
NnonuTMKN. ABTOPbI HE NbITATCA aHaNU3NpPoBaTb NPABOBbLIE TEKCTbI UM NpUcBanBaTth NitobomMy
TEKCTY Kakor-nmbo npaBoBoOW cTaTyc.

(a) OxpaHa 8 coomeemcmauu ¢ Cyuwecmsyrwumu Mexxo0yHapoOHbIMU OOKYMEeHmamu 8
obniacmu uHmesiekmyarnbHol cobcmeeHHocmu

Obuwue 3ameyaHusi

24. Yro kacaeTtcsa obien npumeHnmocTu cywecTsytouero npaesa VIC k obvektam T3, To
nobor obLKnin Nnoaxoa K oxpaHe aTux 06bekToB cpeacteamm VC, Bkrtodasi ee MexayHapoaHbIn
acnekT, MoXeT No HeobxogMMoCcTu TpeboBaTb PacCMOTPEHUSI BONPOCca O TOM, KakMe npaBoBbIe
WHCTPYMEHTbI U1 MEXaHM3Mbl TPeOYIOTCA Ha HaUMOHANbHOM YPOBHE, Kak OHU JOITKHbI
bYHKLMOHMPOBATbL M Kakne npaBoBble U PYHKLUMOHANbHbIE NPENMYLLECTBA MOXET AaTb
MEXAYHapPOAHbIN acnekT C TOYKN 3pEHMS OXpaHbl HA HAaLMOHANbLHOM YPOBHE; Npy 3TOM crieqyeT
OTMETUTb, YTO CUCTEMbI OXpaHbl NpaB NC HeaocTaTouHbl 45 peLleHmns 3a4ay oXpaHbl Taknx
LENOCTHbIX N YHUKanbHbIX 00bEKTOB, Kak T3. [1o HacTosLWero BpeMeHn psg Mep, a Takke pag
HOPM CyLLEeCTBYIOLLLEro 3akoHogaTtenocTea B obnactn VIC, npusHaBanu anemMeHTbl Takoro

13 Cm. cnpaBoyHyto 3anucky K 31-it ceccun MKIP 1 cnpaeoyHyto 3anucky k 32-i ceccum MKIP, nogrotosneHHble
WaHom Noccom, Mpeacepatenem MKIP.
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TPaanUNOHHOTO NpaBa B 6ornee LWMPOKOM KOHTEKCTE oxpaHbl. CnefyeT yuntbiBaTb U
9KOHOMMYECKMEe acnekTbl Npobnem pasBuTud, a Takke Heo6xoaAMMoCTb obecneveHmns
ahPEeKTUBHOIO y4acTms camux Hocutenen T3 B obecneyeHnn oxpaHbl, Npu cobnogeHum
NPUHUMNA NONyYeHUs OT TaKUX HOCUTENen NpeaBapuTenbHOro MHAOPMUPOBAHHOMO Cornacus.
OpHako gaxe € y4eTOM BCEro BbILLEN3NOXEHHONO HOPMbI CYLLIECTBYHOLLErO 3aKOHOAATENbCTBA
B obnactn NC, Bkniovas 3akoHbl O NaTeHTax, TOBApPHbIX 3HaKax, reorpamnyeckmnx ykasaHusx,
NPOMBbILLUNEHHbIX 06pa3Lax N KOMMEPYECKON TalHe, C YCNeXoM NPUMEHSANUCE AN oxpaHbl T3
OT HEKOTOPbIX (DOPM HEMPABOMEPHOIO UCMONb30BaHUS U HE3AKOHHOTO NPUCBOEHNA 4.

()  lNosumueHasi nameHmMHas oxpaHa T3

YnoMmnHaemble MexgyHapoaHble 4OKyMeHTbl: CornaweHne BcemmpHoOM Toprosomn
opraHu3auummn nNo TOproBbIM acrnekTam npas UHTennekTyansHon cobcteeHHocTn (TPUMMC),
Horosop o nateHTHOW koonepauuun (PCT).

25. HecmoTpsi Ha LWIMPOKNE Pasnnynst B MHTEPrpeTaLmMm 1 NPUMEeHEHU Ha HaLMOHaNbHOM
YPOBHE, MeXAyHapOAHble CTaHAapTbl MATEHTHOrO NpaBa B LENOM NO3BOSSOT NPUMEHSTb
MNHCTPYMEHTbI NAaTEHTHOWM OXPaHbl K KOHKPETHLIM MHHOBaLUSIM, CO34aBaeMbIM B TPagULIMOHHOM
KOHTEKCTe, NpW YCNOBUM, YTO OHMU:

obnagalT HOBU3HOW (ABMNSAKOTCS HOBLIMU);

obnagatoT nsobpertaTenbCkMM YpOBHEM (HE ABNAKOTCS O4EBUOHBIMN);

ABNAKTCA NOJ1IE€3HbIMU U MPOMBbILLUITEHHO MPUMEHUMbIMU; U

B Liley1lOM COOTBETCTBYHT onpeneneHunto «|/|306peTeH|/|;|».

26. Hu oguH U3 aTuX KpUTEpUEB He onpeaeneH B MexXayHapoaHbIX AOKYMeHTax dhopmMansHo
n topnanyeckn obsasbiBatowum obpasom. B cBS3M C 3TUM MX NPUMEHEHUE K TPaaULNOHHbBIM
3HaHWSM OTKpbIBAET BO3MOXHOCTM LUMPOKOM CcBOBOAbLI TONKOBAHMS B paMKax HaLMOHANbHOro
3aKoHOAaTenbLCTBA.

27. Llwnpokas cBobGoaa MHTepnpeTaLun CyLLeCTBYET NpW ONpeaeneHnn «M3o00peTeHuns» B
OTNMNYMNE OT OTKPbLITUS, YTO, HANPUMeEpP, MOXET ObITb akTyanbHo Ans T3, kKoTopble MOryT
paccmaTpuBaTbCH Kak OTKPbITUE KAKOro-To NPUPOAHOro NPUHLUMME, a He Kak N3obpeTeHune B
COOCTBEHHOM CMbICrie crnoBa.

28. Lupokasi ceob6oga uHTepnpeTauun CyLLLECTBYET NpW peLLIEHMM BONpoca O TOM, criegyeT
nn paccmaTpueaTtb T3 B KayecTBe 00bekTa, NaTEHTOCNOCOOHOroO B NpUHUMNE, ecnmn
TPagVLMOHHbIE 3HAHWA NPEeACTaBNAT COOON:

- un306peTeHne, NpeaoTBpaLleHne KOMMEPYECKOTO UCMONb30BaHNSA KOTOPOro BbI3BaAHO
HEeoBX0AMMOCTbIO OXPaHbl OGLLIECTBEHHOIO NopAAKa UM HPABCTBEHHOCTH, B TOM
yumcne oxpaHbl XXU3HU UMK 300POBbA NOAEN, XUBOTHbBIX UMW PACTEHUI, UNK
HeOoNyLWEeHUs Cepbe3HOro YLepO okpyxatoLlen cpeae, Npy YCroBum, YTo Takoe

4 Cm. ny6nukauuo BOUC «OxpaHa 1 noaaepka poaHou KynbTypbl. [MpakTuyeckoe pykoBOACTBO no Bonpocam MC
AN KOPEHHbIX HAPOOO0B Y MECTHbIX 00WMH» (2017 r.), pa3meLLeHHyto Mo agpecy:
https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1048.pdf. Cm. Takke gokymeHT WIPO/GRTKF/IC/17/INF/9
«MepeyeHb 1 KkpaTKoe TEXHNYECKOE NMOSICHEHNE B OTHOLUEHUW Pa3nYHbIX )OPM CYLLECTBOBaHWUS TPaAULIMOHHBIX
3HaHWU», pasmeLLeHHbIN No agpecy:

https://www.wipo.int/edocs/mdocs/sct/en/wipo_grtkf ic_17/wipo_grtkf ic 17 _inf 9.pdf.
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npenoTBpalleHne CcBA3aHO HeE NPOCTO C TeéM, YTO UCNOJIb30BaHNEe I/1306peTeHI/IF|
3anpeljaeTcd 3aKOHOM COOTBeTCTBy}OLLLGVI CTpaHbl; Unun

- AWarHoCTUYEeCKun, TepaI'IeBTI/I‘-IeCKI/IIZ nnn xmpyprmqecmﬁ MeTo[, fievYeHns nogemn nnu
XNBOTHbIX;

- pacTeHue UInun XMBOTHOE (MCKIoYas MUKPOOPraHn3Mbl), a Takke B OCHOBHOM
Buonormyeckmne NpoLecchl pa3BedeHnss pacTEHUI UMW XXMBOTHbIX, KPOME
HEBMOOrMYECKUX 1 MUKPOBNOSOrMYECKNX NPOLLECCOB.

29. Wnpokas ceoboga nHTepnpeTaumnn CyLLecTByeT Takke B OTHOLLEHUN MPUMEHEHNS K
TPaANLUMOHHBIM 3HAaHUSAM OBbIYHbBIX KPUTEPUEB MAaTEHTOCNOCOBHOCTHN, OCOBEHHO KpUTEpUs
HOBU3HbI (CriegyeT Nu, Hanpumep, c4nTaThb YCTHbIE NpedaHus, nepefaBaemblie 6onee Unu
MeHee KOHmaeHunanbHblM 06pa3om B pamkax KOPEHHOM UM MeCTHOWN OBLLMHbI, packpbITbiM
YPOBHEM TEXHUKWN ANS Lenen onpeaeneHnss HOBU3HbI Kak KpUTepUst NaTeHTocnocobHOCTM) U
Heo4YeBUOHOCTU (Hanpumep, cnegyeT nv Npu onpegeneHun o4eBMAHOCTU CYnTaTh Nnuo,
NpakTuKytoLee CUCTeMy TpaauLMOHHbBIX 3HAHMI, CNeunannucToM B COOTBETCTBYIOLEN obnactu
TEXHUKN).

30. U3 koHCTaTaumm Toro, 4To NULO, NPaKTUKyLOLLEE TPaaULMOHHbIE 3HaHWS, pa3paboTano
WHHOBALIMOHHOE peLLIeHNEe, KOTOPOe MO0 Bbl CHMTATLCS NAaTEHTOCMOCOOHbIM, Takke He
cnenyeTt siBHbIM 00pa3oM, YTO Takoe Nnuo 06s13aTenbHO noxenaeT, YToObl OHO BbINo
3anaTeHToOBaHO MIM YTO Y HEro HanayTcs Heobxoaumble cpeacTBa Ansa NPoOXoXaeHUs
npoueaypbl NAaTEHTOBAHMSA; UHbIMK cnoBamu, ecnv T3 Npu3HalTcst NaTEHTOCNOCOOHbIMU B
npuvHUMNe, 3TO eLLe He 3Ha4YUT, YTO OHM nameHmyromcs dakTnyeckn. HenpumeHeHne
NnaTeHTHOW CUCTEMbI Ha NPaKTUKE U PeLleHne He UCNOoNb3oBaTh ee Mo TOW NpUYnNHE, YTO
obecneymBaeMas eto opMa oxpaHbl He OTBeYaeT 3anpocam obnagatenen T3, Takke MOXHO
paccmaTpuBaTb B Ka4ecTBe «npobenay» B oxpaHe, AaXe eCriv HeKOTopble 3reMeHTbl T3
«MNaTeHTOCNOCOOHbI» B CTPOrOM CMbICIie 3TOro noHaTusa. OgHako nNpu BbINOMTHEHUWN aHann3a
npobenoB MOXeT NoTpeboBaTbCsa pasrpaHudeHne mexay opmarnbHbiM npobenom B obbeme
BO3MOXXHOW NPaBOBOW OXPaHbl B MPUHLUMIME U peanbHbiM NpobGenom B cMbicne
HEMcnosnb30BaHMsA BO3MOXHOCTM NOMy4YeHMs1 OXpaHbl B OTHOLLEHWUM KOHKPETHbIX anemMeHToB T3;
APYrMKn crioBamu, onpeneneHne cteneHu, B Kotopon T3, AN KOTOPbIX KAKOW-TO BUA, OXpaHbl
yXe obecrieqyusaemcs, OXpaHaTCca ghakmuyecku. NockonNbKy NOCNeAHWI BapaHT aHanmsa
npo6enoB cBs3aH ¢ 6onbwMM 06 bEMOM SMNUPUYECKON paboTbl HA MecTax, B 4aHHOM crlydae
OH He npoBoawuncs. Tem He MeHee, KomnTeT npoBen o6LnpHbIE NCCIEeAoBaHNS B 3TON
obnactn'18,

(i)  BawumHas oxpaHa T3 8 pamkax nameHmMHoU cucmembl

YnoMmunHaemble mexayHapogHble gokymeHTol: PCT, MexayHapogHas nateHTHasi
Knaccudukaums

31. 33LLI,VITHaF| OXpaHa — 3TO Mepbl NO HeOONMYyLWEHNO HEe3aKOHHOW Bbl4ayn NaTEHTOB Ha
anemMeHTbl T3 nnmn oTmeHe Taknx peUJeHI/IIZ. OxpaHa T3B pamMKax naTeHTHOM CUCTEMbI YaLle

15 Cm., Hanpumep, gokymeHTsl WIPO/GRTKF/IC/5/7 n WIPO/GRTKF/IC/5/8, a Takke o6crneaoBaHusi v BOMPOCHUKM,
Ha OCHOBE KOTOPbIX OHM BbINN MOATrOTOBMEHbI.

6 B ny6nukaumm BOUC «OxpaHa v nogaepka poaHon KynbTypbl. [paktuyeckoe pyKoBOACTBO Mo Bornpocam MC
ONS KOPEHHbIX HAPOA0B N MECTHbIX OOLLMHY» NMPUBOAATCA ABa NpYMepa NaTeHTOB Ha MHHOBALMOHHbIE PELUeHNs,
paspaboTaHHble Ha ocHoBe T3, BblAaHHbIX NPeACTaBUTENSM KOPEHHbIX HAPOAOB M MECTHbIX 0OLWMH. B aaHHOM
crny4yae naTteHToBanucb He camu T3, a HOBbIE U MHHOBALMOHHbLIE TEXHUYECKUE peLLeHms, pa3paboTaHHble Ha Ux
OCHOBe.
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paccmaTpuBanacb MMEHHO C 3aLUUTHOWM TOYKWN 3PEHMUS, @ HE C TOYKM 3pEHUSI NO3UTUBHOWN
AeATenbHOCTM NO nony4eHunto nateHToB Ha T3. CyluecTByoLWwmMe Ha MeXAYyHapOAHOM YPOBHE
obsa3aTenbcTBa, HOPMATUBHbBIE NMOMNOXEHWUST U BO3MOXHOCTN MMEIOT HENOCPEACTBEHHOE
OTHOLLEHUE K 3aWnTHON oxpaHe. OHKM BKNIOYAKOT NPaBOBbIE U NPaKTUYECKME 3aLUUTHbIE Mepb,
NpUHMMaeMble B pamKax AeMACTBYIOLLIEro NaTEHTHOro NpaBa, a Takke NpeanoxeHus no
nepecMoTpy CTaHAapTOB MeXAyHapOA4HOro NaTEeHTHOroO NpaBa Afsl YyCTaHOBIEHWS
cneumanbHbIX Npoueayp packpbiTUst NPUMEHUTENbHO K T3 (B CBSI3N C reHeTUYECKUMU
pecypcamu).

32. 3awmTtHasa oxpaHa T3 B KOHTEKCTE CYyLLECTBYIOLWUX CTaHOapPTOB MeXAyHapOAHOro
NnaTeHTHOro npasa BKMNoYaeT criefyLme Mepbl:

- npaBo u3obpeTaTtens Ha ykasaHue B NaTeHTe B Ka4eCTBe TaKOBOrO,
npegycMoTpeHHoe MNapuKckon KOHBEHLINEN;

- BKJIIOYEHME B MMHUMYM gokymeHTauum PCT psaga nybnukauuin, nocBsLLEHHbIX
TPaAAMLMOHHBIM 3HaHUAM. JTUM obecnevnBaeTcs cucTeMaTUYECKUIA y4eT
3Ha4MTENbHOro o6bema yxe onybNMKOBaHHbLIX TPAAULMNOHHBLIX 3HAHUA Ha paHHeNn
CTaguN XXM3HEHHOTO LiMKNa MHOTUX MATEHTOB U BKITIOYEHNE TaKUX 3HAHWU B
ny6nukyemble OT4YETbI O MEXAYHAapPOLHOM NOMCKe A0 nepexona NaTeHTHOW 3asBKM Ha
HauWoHarnbHyto dasy;

- nepecmoTp MexayHapogHou naTeHTHon knaccudmkaumm B 2006 r., ¢ 6onee
LUMPOKMM W onpeaerieHHbIM OTPaXKeHNEM B HEM KOHKPETHbIX BUOOB MaTtepuarnos,
CBSA3aHHbIX C TPAOULMOHHBIMU 3HAHUSIMW, @ UIMEHHO, «fleKapCTBEHHbIX NpenapaTos
HeonpegeneHHoOro coctasa, cogepXallnx maTepuarnbl U3 MOPCKUX BOAOPOCHEN,
NULWANHNKOB, rPMOOB NN pacTEHUI UM UX NPOU3BOAHbIX — Hanpumep,
TPaAULUNOHHBIX NlekapcTBeHHbIX TpaBy» (A61K 36/00). 3TOT nepecmoTp o3HavyaeT
NPU3HaHWE NHTENNEKTyanbHON U TEXHUYECKOW 3HAaYMMOCTN CUCTEM TPaAULMOHHbIX
3HaHWM. OH NoBbILLAET BEPOSTHOCTD BbISIBNEHWUSI pEfieBaHTHbIX JOKYMEHTOB,
oTHocsAwmxca T3, npu NpoBeaeHUN NAaTEHTHOrO NOUCKa, YTO ByaeT ykpennaTb
NPaKTUYECKY0 OCHOBY 3aLLMTHOW OXpaHbl T3.

33. KomuteT paspaboTan cregytoLwme cTaHgapTbl U pekoMeHAaumnn, KoTopble hopmManbHO He
OTpaXkeHbl B CYLLLECTBYIOLMX CTaHAapTax MexXayHapoAHOro NnaTeHTHOro nNpaea, HO UMEKT, TEM
He MeHee, BakHOe 3HaYyeHue Ans 3aWUTHON OXpaHbl:

- KomuteTt yTBEpAUN CTanHOapTbl LOKYMEHTUPOBAHUS TPALAMLMOHHbBIX 3HAHWUNA,
oTpaxatowme HeobxoaMmMocTb hmkcauun n cobnogeHnsa ycnosumn goctyna K
[AOKYMEHTUPOBAHHBIM TPAAULMOHHBLIM 3HAHUSIM U UX UCMONb3oBaHKA';

- KomuteT nogrotoBun pexkomMmeHaauumm no Bornpocam 3KCnepTun3bl NaTteHToB, CBA3aHHbIX
c T3, NPpUMEHEeHMe KOTOPbIX CyLLEeCTBEHHO NOBbICUT BEPOATHOCTb HeAonyLweHNA
BblAa4yN HE3AKOHHbLIX NAaTeHTOB Ha TpaaAUUNOHHbIE 3HaHUA.

34. Ewe ogHa mepa, npegycmatprBaemast HauMoHanbHbIM 3aKOHO4ATENbCTBOM psifa CTpaH,
HO He 3aKpenreHHasa B MeXAyHapO4HbIX HOpMaX, 3aKnyaeTcs B TOM, YTO B MAaTEHTHOW 3asiBKe
3aaBuTENb 06513aH pacKpbITb MHPOPMALMIO, CYLLECTBEHHYHO C TOYKM 3PEHMUS
NaTEeHTOCNOCOOHOCTN N306peTEHNS, BKITOYAS €€ NCTOYHNK.

7Cm. pokymeHT WIPO/GRTKF/IC/4/14, nocTtyneH Ha:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf ic 4/wipo grtkf ic 4 14.pdf.
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35. HoBble 1 goNoONHUTENbHbIE MHNLMATMBLI HanpaBneHbl Ha obecneveHne NonHOro 4octyna
9KCMEPTOB K CyLLeCTBYOWNM T3 Npy OCYLLLECTBIEHNN NAaTEHTHOrO NOMCKa M AKCNepTU3bl A1
dopMMpoBaHus Bornee LWMpoKkon 6asbl OLEHKN NaTEHTOCNOCOBHOCTM 6e3 CO30aHMs YCNOBUNA,
obneryaroLwmnx HexenaTenbHOe packpbiTMe N pacnpocTpaHeHne T3, He COOTBETCTBYHOLLIEE
HaMepeHsIM NepBOHa4arnbHO NPeAOCTaBMBLUNX UX NNLL.

(iii)  TpeboeaHusi 8 oOmHOWeEHUU packpbimus Kacarouwuecsi mosnbko T3

36. [ns ykpenneHus 3awmTHON oxpaHbl T3 B CMbICNe HegoNnyLWeHWs Bbl4ayn NaTeHToB Ha
n3obpeTeHus, ocCHOBaHHble Ha T3, KOTOpble He 06nagatoT HOBU3HOW UMM B OTHOLLEHUN
KOTOPbIX HE MONy4eHO NpeaBapuTENbHOrO MHAPOPMUPOBAHHOIO COrnacust Unu He
obecneyrBaeTca cnpaBeasiMBoe COBMECTHOE Mofb30BaHME BbIrogamMu OT X UCNONb30BaHWS,
PS4 CTpaH NpegycMoTpeny B CBOEM HaUMOHANbHOM 3akoHoAaTenbCTBE HOPMbI, Tpebytowwme
NPUMEHEHNN cneumanbHbiX POpPM PackpbITUS, KacatoLmMXCs TPAOULMOHHBIX 3HAHWUA K
reHeTUYeCKMX U BMONOrMYecKUX PecypcoB, UCMOMNb3yEMbIX B 3asiBNiieMOM M306peTeHnn'. B
pamkax BTO n BOUNC BHeceH uenbiv psag npeanoxeHnn od ycoBepLleHCTBOBAHWUM CTaH4APTOB
MeXAyHapOA4HOro NaTeHTHOro npaea 4118 ydeTa Taknx TpeboBaHuii B OTHOLLEHUW PacKpbITUS.
Takne mexaHn3mbl NpeacTaBnaoT cobom BaxHY0 hopMy 3alLMTHOM OXpaHbl T3 n notomy
CYLLLeCTBEHHbI ANsl AaHHOro aHanu3a. Ha cerogHsAwHMM eHb HU OOMH U3 HUX HE NPUHAT Ha
MeXAyHapo4HOM YpOBHe B hopMe opuanyeckn obs3biBatoLero A0KyMeHTa, O4HaKo B TEKCTE
BOHHCKMX pyKOBOASALLMX MPUHLMIOB, KOTOPbIe HE UMetoT obs3aTenbHol cunbl'®. OgHako
BoHHcKkne pykoBogsLmMe NPUHLMNBI, KOTOPbIE HE UMEKDT 06a3aTenbHON CUMbl, HO MOTYT
paccMaTpuBaTbCs B KAYECTBE «MOMOXEHUNY» UNN «BO3MOXHOCTENY ANS Lienen HacTosLLEero
aHanusa, nobygunu JoroBapusatowmecst ctopoHbl KBP paccmoTpeTs:

- Mepbl, NpegycmMaTpmBaloLLMeE packpbITUE B 3asiBKax Ha pernctpaumio npas
WHTEeNNeKTyanbHON cCO6CTBEHHOCTN CTPaHbl NPOUCXOXAEHUSA FEHETUYECKNX PECYPCOB U
MecTa NPOUCXOXAEHUSA TPALAULMOHHbBIX 3HAHUIN, MHHOBALMIA U NPaKTUKN KOPEHHbIX 1
MECTHbIX OOLLNH.

37. Psap «HOpMaTMBHBIX MOMOXEHUNY» N «BO3MOXHOCTEN» Oblf 4OCTAaTOYHO AeTallbHO
pPacCcMOTPEH B [IBYX UCCrNeAoBaHusiX, NpoBeaeHHbIx BOMC no nHuumatuee KBP2°,

38. Kpome TOro, otme4vanocsh, YTo B BOHHCKMX pyKOBOAALLMX NPUHLUMNAX 3Ta Mepa
paccMmaTpuBaeTCsl B CBA3M C LienbiM pagoM APYrMX NPaBOBbIX U aAMUHUCTPATUBHbBIX Mep U
WHCTPYMEHTOB perynmpoBaHusl, KacatoLmMxcsl Nonb3oBaTenen reHeTUYEeCKUX pecypcos, B
YaCTHOCTU, MEXaHM3MOB MHOPMUPOBAHNS NOTEHLManNbHbIX Nonb3oBaTenen ob mx
00A3aHHOCTSIX B CBSA3M C AOCTYMNOM K reHeTUYEeCKUM pecypcam, Mep, NpU3BaHHbIX
npenaTCcTBOBaTb UCMNOMb30BAHNIO rEHETUYECKUX PECYPCOB, Nofy4aemMbix 6e3
npeaBapuTenbHOro MHPOPMMPOBaHHOIO cornacust [loroBapmBatoLLENn CTOPOHbI,
NpPeAoCTaBMAOLLEN Takne pecypchbl, COTpyaHnYecTBa [loroBapmBaoLLNXCa CTOPOH B 6opbbe ¢
npeanonaraeMbiM1 HapyLLIEHUAMW COrnalleHnin 0 AOCTyrne 1 COBMECTHOM NOSIb30BaHUU
Bblrogamu, cMcteMm Ao6poBONbHOM cepTudmkauumn Ansa ydpexaeHui, cobnogarowmnx npasmna
A0CTyna 1 COBMECTHOrO MNosib30BaHMs Bbirogamu, a Takke Mep no npeceyeHmto
Heno6GpoCcoBEeCTHON Toprosor npakTukn?!. Kak npaBuno, Takme Mepbl NPsMO He CBsA3aHbl C
3aKOHOAATENbLCTBOM U MPAKTUKOW B 06MacTu MHTENNEKTyanbHOM COGCTBEHHOCTH, XOTA 6Gopbba

18 Cm. ny6nukauuo BONC «OcHOBHbIE BOMPOCHI PACKPbITUS MHAOPMAaLMM B NAaTEHTHLIX 3asBKaX, KacaroLLIMXCsl
reHeTU4YeCKMX PeCYpPCOB 1 TPaAULMOHHbIX 3HaHWU», 2017 r., pasMeLleHHyo No agpecy:
https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1047.pdf.

SHaroickuii NPOTOKON HE COAEPXKUT HUKAKUX YNOMUHAHWIA, kKacatoLmxcsl Tpe6GoBaHMiA B OTHOLLEHWUN PacKpbITUS
MHopMaumn.

20371 uccnefoBaHWs ony6MKoBaHbl MO CrieyloWwyM agpecam:
https://www.wipo.int/edocs/mdocs/govbody/en/wo_ga_32/wo_ga 32 8.pdfu
https://www.wipo.int/edocs/pubdocs/en/tk/786/wipo_pub_786.pdf.

2'BOHHCKME PYKOBOAALLME NMPUHLMMbI, NYHKT 16(d).
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NpOTMB HEAOOPOCOBECTHOM KOMMEPYECKOW MPaKTUKN B ONpPeaeneHHon cTeneHun
OCYLLEeCTBISAETCA Ha OCHOBaHMM 3aKOHOB 0 6opbbe ¢ HeaoBpPOCOBECTHOM KOHKYPEHLMEN
(paccmaTpuBaeMbix B HacTosLWweM aHanu3e npobenoB kak oTaenbHas Tema).

39. BbickasbiBanuCb, B TOM YMCNE B KOMMEHTaPUSIX K NpeablayLieMy BapuaHTy HacTOSALWLEro
npeaBapuTenbHOro aHanmsa Nnpobenos, CyLeCcTBEHHO PasfnnyHble MHEHUSI OTHOCUTENBHO
HeobX0ANMOCTHU U LieniecoobpasHOCTU Taknx TpeboBaHU O packpbITUN MHOpPMaLMK, KOTopble
Kacanuck 6bl Tonbko T3, a Takke N0 NOBOAY TOro, creayeT N cyMTaTb CaMo YNOMUHaHUe
TaKNX NOMOXEHWI CyXOEeHNEM OTHOCUTENbHO ero uenecoobpasHocTn. B pamkax HacToswero
aHanmsa npobenoB He 4aeTCA HUKAKOM OLIEHKM Taknx TpeboBaHUN C TOYKM NX LEHHOCTU AN
Lenemn perynupoBaHund, ogHako Npy pacCMOTPEHMUM 3TUX BONPOCOB, KOTOPOE NPUBOLAUTCH HUXKE
06BbEKTUMBHOE, haKTMYecKoe OTCYTCTBUE MEXOYHapOOaHOro cTaHaapTa BCE xe
KBanudpuumnpyeTcs kak opmManbHbI «npobeny, MOCKOSbKY peyb UAET O hOpMe OXpaHbl,
ncnonb3yemon psagomM CTpaH, HO OTCYTCTBYIOLLIEN B COCTaBe MeXAyHapo4HOW HOPMaTUBHOM
6asbl.

(iv) Hepackpbimsie T3

YnomuHaemble MexXayHapoaHble JOKYMEHThI: lapukckas KOHBEHLMSI N0 OXpaHe
npombILnNeHHon cobecTBeHHoCTH (MNapwkckas koHBeHuus ), Cornawenne TPAMNC

40. Ecnu T3 He packpbliBanucb Nyonn4yHo, oHM MOryT nognagatb nog gencTeme
CYLLLECTBYHOLUNX MEXAYHAPOAHbIX CTaHOAPTOB, PErYNMPYHOLLNX OXPaHy HEPACKPbLITOM Un
KOHuaeHunansHon nHpopmaumm. CornacHo obwmm MexayHapoAHbIM MUHUMATbHBIM
cTaHgapTam, yctaHoBneHHbiM CornaweHnem TPUTMC BTO, uytobbl 6biTb 06HEKTOM OXpaHbl,
MHopMaUMs OOIMKHa:

- BObITb KOHPUOEHUMANBHOW, B TOM CMbICIE, YTO OHA B LLEJTOM UK B €€ KOHKPETHOMN
KOHpurypaumm n coctaBe, He aBnsieTCca 0bLLEN3BECTHON NNW OOCTYMNHOW ANS NNL, TEX
KaTeropuin, KOTopble 00bIMHO MMEKOT Aeno ¢ NogobHon nHdopmaumnen;

- npencrtaBnAaATb KOMMep4eCKylo LLEHHOCTb B CUIy cBOen KOHCt)I/I,D,eHLI,VIaJ'IbHOCTVI; n

- OblTb OGBEKTOM NPUMEHEHMSA NNULOM, NPABOMEPHO KOHTPONUPYIOLLNM 3Ty
MHdOpMaLNo, MepP NO COXPaHEHUIO ee KOHOMAEHUNANBHOCTU, SBNSAIOLLINXCS
000CHOBaHHbLIMW B KOHKPETHbLIX 0B6CTOATENLCTBAX.

41. OxpaHa pacnpocTpaHsaeTcsl Ha MHPOpMaLMIo, «pacKpbiBaeMyto, Noly4aemMyo nunm
ncnonb3yemyto gpyrumm nuuamm 6e3 [nx] cornacusa cnocobom, NnpoTMBopeYaLLMM YECTHOM
KOMMEPYECKOW NPaKTUKE», KOTOPLIN ONpenenseTcs Kak BKYaLWMIN «kak MUHUMYM Takue
OEencTBus, Kak HapyLleHue yCroBuI 4oroBopa, HapyLleHue JOBEePUS UMy NooLpeHue K
HapyLUEeHNIO JOBEepUS, BKIOYasi MpMobpeTeHme 3akpbITON MHopMaLumn TPETbUMI NMLaMU,
KOTOpble 3HarnM Unun He BbISCHUNW BCneacTeue rpybon HebpexHoCTH, 4To NpuobpeTeHne Takon
nHdopmMaumn npeanonarano Takne gencTeus». B npuHUmMne 3TO cnpaBeanueo Ans
3HaAYUTENbHOM YacTU TPaAMLMOHHbBIX 3HaHUIN, MOCKONbKY hakTU4eckyto kommepuunanuaaumo T3
4acTO OCYLLECTBISAET HE NULLO, NEPBLIM NOSTyYMBLLEE A0CTYN K MHOpMaLMK, a KOMMepYecKue
N NPOMBbILLUNIEHHbIE KOMMAHUN, C KOTOPMM OHO B3aUMOLENCTBYET.

42. JTOT MexayHapoOHbI CTaHAapT XapakTepuayeTcs Kak cpeacTBo «obecneyeHus
a(ppeKkTUBHON OXpaHbl OT HeAOBPOCOBECTHOW KOHKYPEHLMU, NpeaycMoTpeHHon ctatben 10bis
Mapwkckon koHBeHUmmn (1967 r.)». CpokK OXpaHbl SBNAETCHA NPaAKTUYECKN HEOTPAHUYEHHbIM,
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€CNnn NPOAOIIKAIOT COXPaHATLCSH COOTBETCTBYIOLLME YCMOBUSA (HanpymMep, oXxpaHa npekpaiuaeT
CBOe AencTBMe nocre nyoGrMyYHOro packpbiTMsa 3HaHUM ux obnagaTtenem).

43. QueBUOHO, YTO STOT MEXOYHAPOAHbIA CTaHOAPT NPUMEHUM K 3HAYUTENBHOM YacTun
TPaOVLUMOHHBIX 3HAHWI, HO CTOJb e OYEeBUAHO, YTO 3HAYMUTENbHAs UX YacTb He byaeT
noanagatb noA ero gencreme. 1o noBogy NPUMEHEHWst 4aHHOro cTaHAapTa Mornu bl
BO3HWKHYTb, B YaCTHOCTU, crneaytoLine BOnpochi:

- B Kakmx cniyyasx T3, packpbiTble B paMkax onpegeneHHon TpaguumMoHHOM OOLUHBI,
NPOAOIKAKT CYNTATBLCA «KTaAUHLIMUY»?

- KakoBa BO3MOXHas porib TPaauLUMOHHOIO npasa unu obblibaes O6LLMHbI B
onpegeneHnn Toro, BbINMOSHAKTCS NM YCNOBMSA NpeaocTaBneHns oxpanbl? (Tak,
HanpumMep, B pellueHun no aeny «Foster v Mountford» 22, koTopoe 4acto uuTupyercsa B
KomuteTe, TpagmumMoHHOE NpaBo KOPEHHOM OBLLMHBI 6bINI0 NPU3HAHO 4OCTAaTOYHbIM
AN Npu3HaHns 06a3aTenbCTBa COXpaHEHUs1 KOHPUAEHUNANBHOCTM)

- ByayTt nun 3HaHUSA, KOTopble He NPeACcTaBnAT AN OOLWUHBI KOMMEPYECKON LIEHHOCTH,
HO NMpeacTaBnAT AN Hee OYXOBHYI0 U KyNbTYPHYIO LLIEHHOCTb, MO-NPeXHeMy
OXPaHATbCS B Criyyae, ecnun TpeTbe NULO U3BMEKaeT U3 HUX KOMMEPYECKYIO Bbirogy?
WHbiMn cnioBamu, ecnn obwmHa xpanut T3 B TarHe no npuynHam SyXOBHOMO
XapakTepa, He CBA3aHHbIM C KOMMEPYECKMMU MHTEpecamn, 1 Aaxe akTUBHO
oTBepraeT naet Nx KOMMeEpPYECKON OLEeHKN, ByayT N OHU NO-NPEXHEMY OXPaHATLCA
B Ka4eCTBe HepacKpbITOM MHopMaunmn?

44. TlockonbKy aTOT CTaHAAPT ABMSAETCS MUHUManbHbIM, CYLLECTBYIOT BO3MOXHOCTU
npuMmeHeHus 6onee obLLMX OPM OXpaHbl B pamKax HaLuMOHaNbLHOro 3akoHogaTenbCcTBa, Koraa,
Hanpumep, T3, pacnpoCTpaHsiBLUMECH TONBbKO BHYTPU KOHKPETHOW OBLLMHbI, NPU3HAOTCA He
PacKpbITLIMK U, KakK criegcTeue, nognexawumm oxpaHe. CyLueCTBEHHbIM (DaKTOPOM MOXeET
TaKKe CYMTaTbCA QYXOBHASA U KyNbTypHasi LEHHOCTb 3HAHMI (Koraa O4HOM TOMbKO
KOMMEPYECKOW LIEHHOCTN TPaAMLMOHHbBIX 3HAHUA MOXET ObITb HEAOCTATOYHO AN1A NPU3HAHUS
NX noanexallmmMm oxpaHe); MoXeT Bbl Takke NpusHaBaTbCA POrb TPAAULMOHHOIO Npasa u
ob6blvaeB 0OLWMH (Hanpumep, Npu onpeaeneHnn «pasyMHbiX Mep Ansa obecrneyeHnsi oxXpaHbl»).

(v) HedobpocosecmHasi KOHKypeHUUs

YnoMmnHaemble MexgyHapoaHble JOKyMeHTbl: [Mapmkckasa koHBeHuusi, TRIPS

45. TMapwxckas KOHBEHLMA NpegycMaTpuBaeT «3dEKTUBHYIO 3alUTy OT He4OOPOCOBECTHOW
KOHKYpPEeHUUn», yKasbiBasi, 4To «[a]JkTom HeqoBpOCOBECTHOM KOHKYPEHLUN CHMTAETCS BCAKUN
aKT KOHKYpEeHLMMX, NPOTMBOPEYaLLNA YECTHBIM 0Obl4asiM B NPOMBbILLIIEHHbBIX M TOPrOBbIX Aenax».
Takum 0bpasom, 3TO NOHATNE HEQOOPOCOBECTHOM KOHKYPEHLIMM CHOPMYNMPOBAHO B OOLLEM
BMAe, XoTs Npu 3ToM ocoboe BHMMaHMe obpallaeTcs Ha criegyrowme Buabl 4eNCTBUNA:

- [AeNcTBUsi, co3gatoLne BO3MOXHOCTb CMELLEHUS C NPEeAnpUATUEM, NPOAYKUMEN UK
MPOMBILLITEHHOW UM TOProBOW AeATENbHOCTEI KOHKYPEHTA;

22 Cm., Hanpumep, «IP Needs And Expectations Of Traditional Knowledge Holders: WIPO Report on Fact-Finding
Missions
On Intellectual Property and Traditional Knowledge (1998-1999)», BOUC, 2001 e., cmp. 75.
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- NOXHble YTBEPXOEHUS NPU OCYLLECTBINEHNN KOMMEPYECKOW AEATENBHOCTY,
AVcKpeauTupytoLme npeanpusitue, NpoaykTel UM NPOMbILLIEHHYH Ui TOProByto
[eATENbHOCTb KOHKYPEHTA;

- yKasaHus Unn YyTBEPXKAEHWS, KOTOPble MOryT BBECTU OOLLECTBEHHOCTL B
3abnyxaeHrne OTHOCUTENbHO XapakTepa, cnocoba N3roToBMEHUs, CBONCTB,
NPUrOAHOCTU K MPUMEHEHMIO UIN KONMYECTBa TOBApOB.

46. 31w BGonee TOYHbIE OnNpeaeneHns HegobpPOCOBECTHOM KOHKYPEHLMN NPUMEHUMBI,
Hanpumep, K AeNCTBMAM NO KOMMepLnanmusaumm n3genumn, cosgaBaemMbix Ha ocHose T3,
KOTOpble Bbi4atoTCA NI0XKHbIM 06pa3oM 3a NOANMHHbIE U3AENUS KOPEHHOW NN MECTHOW
O6LLUMHBI, HEe Byay4M TaKOBbIMWU, CO34AKOT BO3MOXHOCTb CMELLEHUS C HUMW UK BrieYaTneHme
0000peHUst TaKUX N3OENUIA UNN NX U3TOTOBIIEHUS TaKoM OBLLMHOWM, BO3HMKAtOLLEE B pe3yrnbTaTe
obmaHa unu cmelleHns?,

47. OpHa 13 BO3MOXHbIX TPAKTOBOK 3TUX MEXAYHApPOAHbIX CTaHOAPTOB (KOTOpble Takke
BBOAATCA B Aencteue CornawenHnem TPUIC) cocTomT B TOM, 4TO OHM MOrin Gbl OXBaTbiBaTb
bonee WMpoKMM Kpyr dopM OXpaHbl, HE CBOAALLMNXCS K NpeoTBpaLLEHNI0 OENCTBUN,
CBSI3aHHbIX CO CMELLEHNEM, NOXHBbIMW 3aBEPEHMAMUN UNN OE30PUEHTUPYIOLLNMN
YyTBEPXOEHUAMN, NPMBEAEHHLIX Bbllle B KAa4ecTBe NpMMepoB. B ogHOM 13 KoMMeHTapueB K
3TOMY MOSOXEHUIO FTOBOPUTCS:

Kaxxgasa ctpaHa onpenensieT cogepxaHne NoHATUS «KOHKYPEHLMUY» UCXOAA U3 CBOEro
COOCTBEHHOro NOHNMaHWS: CTPaHbl MOTYT PacnpOCTPaHATL NOHATUE «HEeLO0OPOCOBECTHOM
KOHKYpEeHUUN» Ha OENCTBUS, HE ABMSIOLLNECH KOHKYPEHLMEN B Y3KOM CMbICIe CroBa...
BcsakniA akT KOHKYpEHLUMM AOMKEH CYMTATbCS aKTOM HeOGPOCOBECTHOM KOHKYPEHLMMN,
€CNnn OH NPOTMBOPEYUT 0OblHasiM YECTHOW NPOMBILLSIEHHOW UM TOPrOBOW MPaKTUKMU.
[aHHbIN KpUTEPUIN HE OrpaHNYMBaAETCst 0ObIYasMN YECTHOW NPAKTUKK, CYLLIECTBYOLUMM B
CTpaHe, rae ncnpawmBaeTcsa oxpaHa OT HegobpocoBeCcTHON KOHKypeHunn. CyaebHble n
agMVHUCTPATUBHbIE OpraHbl Takon CTpaHbl OMMKHbI OyayT yunTbiBaTh M 0ObIYAN YECTHOM
NPaKTUKK, CYLLIECTBYOLME B MEXAyHaApoAHoW ToproBne. Ecnu cynebHbini nnm
aQMVHUCTPATUBHbBIN OpraH CTpaHbl, B KOTOPOW MCNpallnMBaeTcs oxpaHa, KOHCTaTupyer,
4YTO 0BXanyembln akT NPOTMBOPEYNT 0BbIMasiM YECTHOW MPOMBbILLITIEHHON UM TOProBOM
NpakTUKK, OH 065a3aH OyaeT cumTaTb JAaHHbLIA aKT akTOM He4o6poCcoBECTHON
KOHKYpPEeHUMeN 1 NPUMEHNTb CaHKLUN 1 NpaBOBble CPeacTBa, NPeayCMOTPEHHbIE ero
HauMoHarnbHbIM 3aKoHOAAaTENbCTBOM. [lof yNnoMsHYTbIe KpUTEpMM MOryT nognagaTtb
camble pasnuyHble AencTemsa?:,

48. Taknm o6pa3om, AaHHOE NOMOXEHME MOXHO TOSIKOBATh KaK BKOYatoLLee OXpaHy u oT
Apyrux popm 1crnonb3oBaHUA TPaAULNOHHBIX 3HAHUI, KOTOPble CHUTaOTCHA NPOTMBOPEYaLLnMK
YeCTHOM npakTuke. Takke Bcerga eCTb BO3MOXHOCTb NpegyCMOTPETb B HALWMOHANbHOM
3aKoHOAaTeNbCTBE, YTO akTbl He4OOBPOCOBECTHOM KOHKYPEHLMN MOTYT BKIOYaTh
HeoCHoBaTenbHOe oboraleHne 3a CHeT UCNONb30BaHMSA TPAAULMOHHBIX 3HAHWUI U U3BNEYEHNe
KOMMEPYECKON BbIrOAbl N3 HE3AaKOHHO NPUOBpPETEHHbIX T3.

49. B0 MHOrMx HauMoHanbHbIX 3akoHax 0 6opbbe ¢ HegoBpPOCOBECTHOWM KOHKYpPEHLMEN
npeaycMaTpuBaloTCsl Mepbl NpeceyeHnst n Apyrux opmM KOMMEPYECKOro NoOBeAEHNs, KpoMme
OEVNCTBUI, BbI3bIBAKOLLNX BO3MOXHOCTb CMELLEHWS, UMW NOXKHbIX/0E30PUEHTUPYIOLLMX
yTBepxaeHun. OHM KacarTca U Takon HegobpOCOBECTHON AENOBOW NPAKTUKN, Kak
YyCTaHOBIIEHME MOHOMOMNUI, a Takke Apyrne opMbl MCMOSNb30BaHUS TPAOULMNOHHBIX 3HAHWUNA,

23 CMm. npumepsbl B ny6nukaumm BOUC «OxpaHa v noanep:kka poaHoii KynbTypbl. [MpakTuyeckoe pyKOBOACTBO MO
Bonpocam MIC ons KOpeHHbIX HApOAOB U MECTHbIX OBLLMHY, CTp. 57.

24 .6 ogeHxay3seH, PykoBoACTBO Mo NpuMeHeHNIo [MapuKCKon KOHBEHLMM MO NPOMBbILLIIEeHHON cobcTBeHHOCTH (1968
r.), ctp.144 (CHOCK/ OnyLUeHb!).
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KOTOpble MOryT paccMaTpMBaTbCs Kak YeCTHas, HO He crpaBeanvBas KOHKYPeHLMS —
Hanpumep, UCKYCCTBEHHOE 3aHIKEHME LIeH C LieNblo pa3opeHmsi KOHKYPEHTOB.

(vi)  OmnuyumerbHbie 0603Ha4YeHust

YnoMmunHaemble mexgyHapogHble ookymeHThl: Cornawenue TPUIC, Magpuackoe
cornaweHue n NMpotokon, JinccaboHckoe cornaweHne o6 oxpaHe HaMMeHoBaHUI MecT
npoucxoxaeHus, NMapumxckasti KOHBEHLUSA

50. OxpaHa OTNNYUTENbHBLIX 0003HaYEHNN B COOTBETCTBUM C MeXAyHapo4HbIMU
OOKYMEeHTaMMn pacnpocTpaHAEeTCA Ha:

- 0OblYHble TOBapHble 3HaKM (BKNOYAsa 3HaKM 00CNYXMBaHUSA);
- cepTudmrKaLuNOHHbIE N KONNEKTUBHbIE 3HAKW;
- reorpagudyeckue ykasaHus.

51. Takas oxpaHa He obecneyvmBaeT OxXpaHbl 3HAHUI Kak TakoBbIX. OAHAKO OHa MOXeT
obecneyunTb ee KOCBEHHO, MNPy MOMOLLM CPeaCTB OXpaHbl OTNINYUTENbHBbIX 0603HaYEHNI,
CVMMBOJIOB, OPHaMEHTOB 1 reorpadnyeckmx ykasaHun, a Takke NoATBEPXKOAEHW 0400BpeHns co
CTOPOHbI OBLLMHBI UK CEPTUDPUKATOB NOANIMHHOCTU, KOr4a OHU MPUMEHSAIOTCA N5 MapKUPOBKK
NPOAYKTOB U YCNYr, OCHOBaHHbIX Ha TPAANLMOHHBIX 3HAHUSAX UITU UX UCNOSTb30BaHUN.

52. Takue oTnnunTenbHble 0603HAYEHMS MOTYT TaKkKe MOSYyYNUTb 3aLLUUTHYHO OXPaHy Npu
MOMOLLM TaKMX NPaBOBbLIX MEXaHM3MOB, OCOBEHHO NyTeM 0GXanoBaHWs UNK ocnapuBaHUS B
CyAax perncrpauuii, paBHOCUIbHbIX BBOASALLEMY B 3a0nyxaeHne nnv obmaHHomy
MCNONb30BaHUIO 3HAKOB, CUMBOJIOB, CITOB MUINKN reorpacdnYecknx ykasaHui, CBs3aHHbIX ¢ T3,
MexayHapoaHble CTaHaapTbl MOTYT NPUMEHATLCA Anst obecneveHunst oTkasa B permcrpaumm
NV NPU3HaHNA HEAENCTBUTENBHBIMW 3HAKOB, NPOTUBOPEYALLMX MOpanu Unm obLecTBEHHOMY
nopsigky. B HEKOTOpbIX crnyyasax Takue 3anpeTutenbHble AENCTBMSA UCNONb30BaNnch Ang
obecneyeHuns oTkasa B perncTpaunm Unm aHHynMpoBaHUs permcTpaumm ToBapHbIX 3HAKOB,
KOTOpbl€ MOMK Obl BbITb OCKOPOUTENBHBIMW OS5 KOPEHHbBIX OBLLUWH NO KYNbTYPHbIM UK
AYXOBHbIM MpUYMHaM (BONPOCHI 3amnTHON oxpaHbl TBK B paMkax cucTeMbl 0XpaHbl TOBAPHbIX
3HaKOB paccMaTpuMBaloTCs B YTOHHEHHOM BapuaHTe aHanusa npobenos B oxpaHe TBK.
(MccnepoBaHue Bonpoca o 3almTHOM oxpaHe TBK B pamkax CMCTEMbI TOBapHbIX 3HAKOB CM. B
aHanuae npobenos B o6nactn TBK#.)

2’Hosasn 3enaHausa n Anackoe CooBLLEeCTBO NPUHANK CrieuuUanbHbIe MOMOXKEHWS!, He AoMyCcKatoLmne pernctpaumm
TOBaPHbIX 3HAKOB, BKIIOYAIOLLMX HA3BaHUSI UMW BbIpaXXEHWs! KyNbTypbl KOPEHHbIX HAPOA0B, KPOME TEX Cly4yaes,
KOorfa 3asiBKM Ha perMcTpaLmio ToBapHbIX 3HAKOB NOAAITCS NPEACTAaBUTENSIMU KOPEHHBLIX HAPOAOB UMK ApYrMMU
nvuamm ¢ nx cornacusl. Cm. JONONHUTENbHYO MHOPMaLMIO B NpMMepax, NpuBoaMMbix B ny6nukaummn BONC
«OxpaHa 1 nopgaepxka poaHon KyneTypbl. lNpakTnyeckoe pykoBoAcTBO No Bonpocam NC Ans KOPEHHbIX HApPOAoB 1
MECTHbIX OOLLMHY», CTP. 44.

26 [lokymeHT BONC WIPO/GRTKF/IC/37/7, npunoxeHue: 4acTb |I: «3HadyeHne TepMuHa "npobenbi"», NyHKT 34;
yacTb Il A: «MecCTHble 1 TpaguUMOHHbIE Ha3BaHWS, CrioBa M CUMBOSbI», NYHKTbI 58 1 59; vyacTb Il B: «MecTHble n
TpaauUMOHHbIE Ha3BaHWS, CNoOBa N CUMBOSbIY», NYHKTbI 71-75; n yacTb Il D: «/Acnonb3oBaHmne OTANYMTENbHbIX
3HAKOB U NPUHLMMNOB 60pbbbl C He[OBPOCOBECTHON KOHKYPEHLUMEN ANA NPOTUBOAENACTBUSA HEMPABOMEPHOMY
npucBoeHuio penyTauun, accounmpyrowenca ¢ TBK ("ctuna" TBK)», nyHkt 101; v yactb Il D: «MecTHble 1
TpaguLUMOHHbIE HA3BaHUSA, CoBa Y CUMBOIbI», NYHKT 113.
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(vii) paeo npombiwneHHbIX 06pa3yoes

YnoMmnHaemble MexgyHapogHble gokymeHTbl: Cornawenne TPUMMC, bepHckasi KOHBEHLMS,
[Maarckoe cornawieHne o MexagyHapogHoOM AeNOHMPOBaHMM NPOMBbILLIIEHHBIX 0Opas3LoB,
Mapwuxckan KOHBEHLMS

53. OxpaHa obpa3sLoB He KacaeTcsl CoaepXaHUSA 3HAHWU Kak TAaKOBOro U B BOMnbLUEN CTENEHU
CYyLLLEeCTBEHHA ANdA OXpaHbl TPAANLMOHHbBIX KyNbTYPHbIX BbIP@XXEHUI, YeM Ansi oxpaHbl T3 (cm.
YTOYHEHHLIN BapuaHT aHanuaa npobernos B obnactn TBK, 4ONONHAIOWNA SaHHbIN aHanua).
Tem He MeHee, MexXayHapoaHble CTaHAapThl B 06nacT oxpaHbl 06pasLoB MOryT
obecne4ymBaTb onpeaeneHHble BUAbl KOCBEHHOW OXpaHbl HEKOTOPbLIX T3, 0COOEHHO B TEX
cny4yasx, korga obpasLbl TECHO CBsI3aHbl C KAKON-TO KOHKPETHOM cuctemon T3, Hanpumep co
CrnocoboM M3roTOBEHUS OPYANIA, My3blKalbHbIX MHCTPYMEHTOB U KyCTapHbIX U3OeNni.
OxpaHa npegycMoTpeHa A5s NpOMbILNEHHbIX 06pa3uoB, KOTOpbIE ABMSAKTCA HOBbIMU UMK
OpUrnMHanbHbIMWU, OAHAKO BO3MOXHO UCKINOYEHNEe oxpaHbl 06pa3LoB, 06yCnoBreHHOe rmaBHbIM
06pa3om TEXHUYECKUMUN UNN PYHKLMOHANbHLIMU COOBPaXKeHNAMN.

54. B koHTekcTe obcyxaeHus npoekta [JoroBopa 0 3aKOHax Mo NPOMbILLIEHHBIM 06pa3Lam
PS4 rocygapcTB-YeHOB BHEC MpeaioXXeHne o ToM, 4Tobbl NpegyCcMOTPeTb BO3MOXHOCTb
06a3aTenbHOro PackpbITUA NPOUCXOXKAEHNSA UK UcTodHKKa TBK, T3 nnu
Buonornyecknx/reHeTUYeCcKMX pecypcoB, NCNOMb30BaHHbLIX MPU CO3A4aHUN MPOMbILLIIEHHOTO
o6pasua unv BoleaLwmx B ero CocTaB, B Ka4eCcTBe OAHOT0 U3 PEKBU3UTOB 3asiBKN .

(viii) AesmopcKoe rpaso u CMexHble rpasa

YnoMmnHaemble MexgyHapogHble gokymeHTbl: Cornawenne TPUMMC, BepHckasi KOHBEHLMS,
Horosop BOUC no ucnonxHutensm n poHorpammam (JND)

55. ABTOpcKO-nNpaBoBasi OXpaHa KacaeTcsi hOpMbl BbIpaXXeHUS 1 He 3aTparmeBaeT
COAEepXaHUs 3HaHUIN KakK TakoBbIX; B CBA3W C 3TUM OHa Boree cylecTBeHHa A1 OXpaHbl
TPaANLMNOHHBIX BbIpaXXeHU KynbTypbl, YeM Anst oxpaHbl T3 (cMm. aHanua npobenos B obnactu
TBK B pokymeHTe WIPO/GRTKF/IC/37/7). Tem He meHee, MexayHapoaHble cTaHdapTbl B
o6racTv aBTOPCKOro NpaBa M CMEXHbIX MPaB MOXHO paccMaTpuBaThb B KA4eCTBE OAHOrO U3
crnocoboB obecneyeHnss KoOCBeHHOM oxpaHbl T3. B 4acTHOCTW, aBTOpCKOE NpaBo MOXET
NPUMEHATLCSA B OTHOLLEHUN onucaHui T3, BKIHOYEHHbIX B 6a3y AaHHbIX, a TakKe KOMOUASLNiA
T3, KOTOpblE OXPAHSAIOTCA B KAYECTBE KOMMUASLMIN B TOM Clydae, eCnv OHU NpeacTaBnsoT
cobon «no nogbopy M pacnonoXeHUo MaTepranoB pesyrbTaT UHTENNEKTyanbHOro
TBOpyecTBay. OAHaKo Takas KOCBEHHas oxpaHa T3 C NOMOLLbIO aBTOPCKOro npasa He
pacnpocTpaHseTcsa Ha cogepxaHue T3 Kak TakoBblX, M NO3TOMY TpeTbM nmua MoryT
NCNonNb30oBaTb TEXHNYECKNE 3HAHUSA N HaBbIKU U OCHOBHOE cofepkaHune T3 gaxe B TOM criyyae,
€CINn OHM BKIOYeHbl B 6a3y AaHHbIX, OXpaHAEMYH0 aBTOPCKUM NPaBOM.

56. Kak npasuno, ecnu T3 npuHumatot popmy TBK, oxpaHa TBK moxeT cumtaTtbcs
KOCBEHHOW oxpaHon T3 (Hanpumep, 3ByKO3anncb TPaguLMOHHOIO UCMOMHEHWS, UCNOMNb3yemas
ans nepegayn T3 B pamkax 00LLMHBLI, MOXET OXpPaHATLCA B kadecTBe 3anucu TBK; ato
MO3BOSISIET OrpaHNYMBaTh PacnpoCTpaHeHne 3annucu n OCTYN K HEW, KOCBEHHO OrpaHnyYnBas
TeM cambiM gocTyn K T3, cywectsytownx B oopme TBK, n nx pacnpoctpaHeHue); nogpobHee
CM. YTOMHEHHbIN BapuaHT aHanusa npobenos B oxpaHe TBK, 4ononHALWMA AaHHbIN aHanus.

27 lokymeHT SCT/35/2.
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(b) [NonoxeHue den 8 Opyaux obracmsx mexoyHapoOHo20 nybnau4yHo20 npaesa

57. OcHOBHOe BHVMMaHWe B paMKax HacTosLLero aHanusa npobenos yaeneHo
MeXAyHapoaHbIM HOPMaM, BXOASALWMUM B COCTaB 3aKOHOAATENbCTBA 06 UHTENNeKTyanbHON
cobCTBEHHOCTK, U CBA3W 3TOro 3akoHodartenbcTea ¢ T3. TeM He MeHee, Bbonee obLumne HopMbl
MeXxayHapoaHoro nybnnyHoro npaea, Hanpumep, HOPMbI, KacatoLLMecs OXpaHbl OKpyXatoLLemn
cpenbl, reHETUYECKMX PECYPCOB PACTEHUN U NPaB KOPEHHbLIX HAPO4 0B TaKkKe MOryT UMeTb
onpegeneHHoe 3HavyeHne ans oblen 6asbl MexayHapoaHOro 3akoHodaTenbcTea u Mep
perynupoBaHus B obnactu T3. Huxe npuBoanTCs KpaTkMn 0630p Takmx HOpM.

YnomuHaemble MexXayHapoaHble AOKYMeHTbl: KoHBeHLmMs o Guonornyeckom pasHoobpasum
(KBP), Harowckun npotokon, MexayHapoaHbin gorosop ®AO, KoHseHumst OpraHnsaumm
O6beanHeHHbIx Haunin no 6opbbe ¢ onyctbiHMBaHnem (KOOHBO)

()  KoHeeHyus o buonoau4yeckom pasHoobpasuu

58. OpaHa 13 KOHKpEeTHbIX obnacTen TpaguLUMOHHLIX 3HaHWIA — 0bnacTb 3HAHWUIA,
CYLLLECTBEHHbIX AN CoOXpaHeHus n obecneyeHnst yCTOMYnMBOro MCNonb3oBaHmsi GUONOrM4ecku
pa3Ho0bpasHbIX pecypcos, perynmpyetca KoHBeHumen o bnonornyeckom pasHoobpasum,
cornacHo kotopon [JoroeapusaroLLascsa CTOpPOHa:

obecneunBaeT, C y4eTOM MOSNOXEHWNI CBOEr0 HaLMOHaNbHOro 3aKOHOAATENbCTBA,
yBaXkeHne, CoOXpaHeHue 1 nogaepkaHne 3HaHui, HOBOBBEAEHWUI Y NPAKTUKN KOPEHHbIX U
MECTHbIX OBLLUH, OTpaXarLwmx TpagnLMoHHbIe (DOPMbI XKMU3HU, BaXHble AN COXpaHEHWs
N yCTONYMBOrO MCNONb30BaHUA Gronornyeckoro pasHoobpasus, n cnocobCcTByeT mx
Bonee LUIMPOKOMY NPUMEHEHNIO C 0[0OPEHNS U NPU Y4aCTMN HOCUTENEN TaKUX 3HAHUN,
HOBOBBEAEHWUI U MPAKTVKK, a TakkKe NooLpsieT COBMECTHOE NONb30BaHNE Ha
CnpaBeIMBON OCHOBE BbIr0AaMu, BbITEKAIOLLMMM U3 NMPUMEHEHWS TaKUX 3HaHWN,
HOBOBBEAEHWUI U NPAKTUKMN.

(i) Haezoulckul npomokosn
59. CraTtba 7 Haronckoro npoTtokona rnacur:

«B COOTBETCTBUM C MOJIOXKXEHUSIMU BHYTPUrOCYAAPCTBEHHOMO Npaea kaxxaas CTopoHa
NPUHMMAET COOTBETCTBYIOLLME MEpPhI C LieNblo o6ecrnedeHns Toro, 4Tobbl 4OCTYN K
TPaAMUMOHHBIM 3HAHUSIM, CBAI3AHHLIM C FeHETUYECKUMU pecypcamMmn, HOCUTENSMM
KOTOPbIX SBMSIOTCS KOPEHHbIE N MEeCTHble OBLLMHbBI, OCYLLECTBNANCS C NpeaBapuTenbHOro
1 06OCHOBaAHHOIO COrmnacust Unu ogobpeHns 1 NPY y4acTUM AaHHbIX KOPEHHBLIX N MECTHBIX
OGLLMH M YTOObI ObINM YCTAHOBMEHbI B3aMMOCOIIacoOBaHHbIE YCIOBUSI».

60. B gaHHOM KOHTEKCTe CyLieCTBEHHbI U MOJTOXEHNA CTaTbM 5.5:

«Kaxpas CtopoHa npuHMMaeT B 3aBMCMMOCTU OT 06CTOATENLCTB 3akOHOAaTENbHbIE,
agMUHUCTPaTUBHbIE UMW NONUTUYECKUE Mepbl Anst o6ecnedYeHnss COBMECTHOMO
NCMNOMb30BaHMA Ha CNpaBeanMBON U paBHOW OCHOBE BbIro OT NPUMEHEHUs
TPaAMUMOHHBIX 3HAHUI, CBSI3AHHbLIX C FTEHETUYECKMMUN pecypcamu, C KOPEHHLIMA U
MECTHbIMW OBLLUMHaAMM, ABNAIOLUMUCH HOCUTENAMU TakuxX 3HaHWA. Takoe coBMeCTHOe
MCMONb30BaHUE BbIrof OCYLLIECTBIISIETCA HA B3aMMOCOIIacOBaHHbIX YCIOBUSIX».

61. Kpome Toro, cornacHo cratbe 16,
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«1. Kaxxgaa CTopoHa npvHMMaeT COOTBETCTBEHHO Criyyato Haanexaiime aeKTMBHbIE U
copasMepHble 3akoHOA4aTeNbHbIE, aAMUHUCTPATUBHbBIE NN NONUTUYECKNE MePbI AN
obecneyeHunst Toro, 4Tobbl 4OCTYN K TPAANLMOHHBIM 3HAHUAM, CBA3AHHbBIM C
reHeTM4YeCcKMMn pecypcamm, KOTopble UCMOMb3yTCA B Npeaenax ee opucankumm,
OCYLLIECTBIIANCS B COOTBETCTBUM C NpeABapuTenbHbIM 060CHOBaHHBIM COrflacuem unm c
0406peHUs 1 Npy y4acTUN KOPEHHbBIX N MECTHbLIX OBLLMH 1 YTOObI ObINM YCTAHOBIEHDI
B3aMMOCOracoBaHHbIE YCNOBUS, Kak OnpeaeneHo B HauMoHanbHOM 3akoHoAaTenbCcTBe,
perynupyoLlem JOCTYN K FreHeTUYeCKUM pecypcam 1 COBMECTHOE MCMOSb30BaHNE BbIrOA,
Unun B perynaTtmBHbIX TpeboBaHuax apyron CTOPOHbI, rae HaxoOaTcs Takue KOPEHHbIE 1
MECTHbIE OBLMHBI.

2. Kaxxgas CTopoHa NpyHMMaeT Hagnexaiwime, adeKkTnBHbIE U cOpasMepHbIe Mepbl ANs
yperynupoBaHusi CUTyaumin HecobnoaeHmsa mep, NPUHATLIX B COOTBETCTBUN C
BblLLENPUBEAEHHBIM NMYHKTOM 1.

3. CTOpOHbI COTPYAHMYAIOT, HACKOMBKO 3TO BO3MOXHO U LierniecoobpasHo, B criyyasx
npeanonaraemMoro HapyLleHUsi HaLMoHaNbHOro 3akoHoA4aTeNbCTBA UMW PEryNATUBHbIX
TpeboBaHWI, perynmpyrLmx AOCTYN K FTeHETUYECKMM pecypcam 1 COBMECTHOe
NCMONb30BaHUE BbIrOA, O KOTOPbLIX FOBOPUTCS B BbILLENPUBEAEHHOM MNYHKTE 1.»

(iii)  MexdyHapoOHsbili doeosop PAO

62. Ewe ogHa KOHKpeTHasa obnacTb TPagULMOHHBLIX 3HAHWUA, @ UMEHHO 3HaHUS, UMetoLLme
OTHOLLEHWNE K reHeTUYECKMM pecypcaM pacTeHun Ans uenen npon3BoAcTBa NPOAOBOSILCTBUS U
BEOEeHUs CENbCKOro Xo3sIMcTBa, perynupyetca MexayHapogHeim gorosopom ®AO o
reHeTMYeCKUX pecypcax pacTeHun ans npon3BoACTBa NPOAOBOSILCTBUS U BEAEHUS CEITbCKOro
xosanctea (MAOIMPPIIC), koTopbi npegycmaTpmBaeTt, 4To «kaxgasn [JorosapusatoLlascs
CTOPOHAa AOMMKHA B Hagnexalumx criydyasx u ¢ y4eToM CBOEro HaumoHarnbHOro
3aKkoHofaTenbCTBa NPUHUMaTh Mepbl ANd 3alMThl U NooLWpeHus npas depMepoB, BKItoYas: (a)
OoXpaHy TPaAULMOHHBLIX 3HAHWI, KacaloLLMXCA reHETUYECKMX PECYpPCOB pacTeHUn Ans
Npoun3BOACTBA NPOAOBONLCTBUA U BEAEHUSA CENbCKOro X03ancTea; (...)%%»

(iv) KoHeeHyusi OpeaaHusayuu O6beduHeHHbIx Hayul no 6opbbe ¢ onycmbiHU8aHUEM

63. CornacHo KoHBeHumn Opranunsauun O6beanHeHHbIx Haumii no 6opbbe ¢
onycTbiHnBaHnem (KOOHBO), CTopoHbI 3alumLatoT, NOOLWPST U UCMOMb3YHOT
COOTBETCTBYHOLME TPAANLIMOHHbIE N MECTHbIE TEXHOMNOMMW, 3HAHWS, HOY-Xay U NPAKTUKY U C
3TOM Lenbio 0643y0TCA «COCTaBNATb CBOAHYH MHAPOPMALMIO O TAKUX TEXHOMOIMAX, 3HAHUSIX,
HOY-Xay U NPaKTUKe U BO3MOXHOCTAX UX MCMOSb30BaHMSA C y4aCTUEM MECTHOIO HaceneHus u
OOIMKHBbIM 06pa3oM pacnpoCcTpaHsiTb Takyro MHPOPMaLMIO B COTPYAHMYECTBE C
COOTBETCTBYHOLLUMMU MEXMNPABUTENBCTBEHHLIMW U HEMPABUTENBLCTBEHHBIMU OPraHN3aunsaMmny
(ctatba 18.2(a)). Kpome Toro, KOHBEHUMEN NpeayCMaTPMBAETCA, YTO perMoHanbHble
MEepPONpPUATUSA MOTYT BKIHOYATb «MOArOTOBKY NEPEYHEN TEXHOMOIMIA, 3HAHWIA, HOY-Xay U
NpakTUYeCKUX METOAO0B, a TaKkKe TPaAULMOHHbBIX U MECTHbLIX TEXHOSOTMMIN N HOYy-Xay U
NnooLpeHne Nx pacnpocTpaHeHNst U Ucnonb3oBaHus» (cTatbs 6(b) npunoxenus Il).

28 Cratbss 9 MOAPPIMXC («MpaBa hepmepoB»).
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(c) Hpyaue mexOyHapoOHbIe OOKYMEeHMbI

YnoMnHaemble MexayHapoaHble TeKCTbl: BoHHCKkue pykoBoaswme npuHumnel no KBP,
[eknapaumsi 0 npaBax KOpEeHHbIX HApoAoB, IHTepnakeHckas geknapauns no reHeTU4ECKUm
pecypcam XUBOTHbIX

(i)  BOHHCKUE pyko8oOsAwUe MPUHYUbI

64. Bo BeegeHum NcnonHnTenbHOro cekpetapsi kK BOHHCKMM PyKOBOASALLMM NpMHLMAAM MO
obecneyeHunIo JOCTYyNa K reHeTUYECKUM pecypcamM 1 COBMECTHOMO UCMONb30BaHUA Ha
cnpaBeannBON 1 paBHOW OCHOBE BbIrod OT UX MPUMEHEHUS 3TU NPUHLUMBI XapaKTepuayTes
Kak «He umetoLme rpunamnyeckm obasaTenbHOro xapakrepa..., [Ho obnagatowme, BBUAY MX
eguHornacHoro npuHaTua 180 ctpaHamu] onpegeneHHbIM U HEOCNOPMMbIM aBTOPUTETOMY, U
Kak JOKyMeHT, obecneunBatoLnin onpeaeneHHyo oxpaHy TpaguumMoHHbIM 3HaHUAM BBUAY
cofepxallencs B HeM pekoMeHaaUmMm o0 TOM, YTO: «[N]peaocTaBnsoLLmMe CTOPOHbI SOIPKHbI:
MNpenocTaBnNATb reHeTUYeCcKne pecypcbl U/Mnu TpaguLMOHHbIE 3HAHUS NULLL B TEX Cryvasx,
KOrga OHM UMEIOT Ha 3TO COOTBETCTBYHOLLIEE NPABO» U YTO «[JOoroBapmBatoLLMECH CTOPOHbI,
nmeloLLe B CBOEW HOPUCAMKLMK NOMb30BaTENEN reHeTUYECKNX PECYPCOB, ... MOrMM Obl
paccMoTpeTb, B YACTHOCTH, ... LLenecoobpasHOCTb NPUHATMSA Mep NO MOOLLPEHUIO
npegocTaBneHnsi CBEAEHUN O CTpaHe NPOUCXOXKAEHWUS. .. TPAAULMOHHBIX 3HAHWUI,
HOBOBBEAEHMIN N NPAKTUKN KOPEHHBIX HAPOAOB U MECTHbIX OBLLMH B 3asiBKax Ha perncrpaumio
npaB MHTENNEKTyanbHON COBCTBEHHOCTUY.

65. LUenb PykoBogsawwmx NpMHLMNOB COCTOUT B «COOAENCTBUM pa3paboTke pexnmoB AocTyna u
NCNONb30BaHWs BbIrog, oTpaxarowmx HeobXo4MMOCTb OXpaHbl TPAOULNOHHBIX 3HAHUA» (NMYHKT
11(j)); , OHV NOOLLPSIOT «COTPYOHUYECTBO MexAay [loroBapmBaloLLMMNCA CTOPOHaMU B peLLEeHNN
BOMPOCOB, CBSA3aHHbIX C NpeAnosfiaraemMbIiMn HapyLLEHNSMW COrnalleHnin 0 4oCTyne K
reHeTU4eCcKNUM pecypcamMm U COBMECTHOM UCNOSIb30BaHUN BbIrOA», YTO MOXET UMETb 3HaYeHue
ans oxpaxbl T3.

(i) Heknapayusi o rpasax KopeHHbIX Hapodos

66. K camum TpaguuMOHHbLIM 3HAHWUSIM, HOCUTENSIMUN KOTOPbIX ABMSKOTCA KOPEHHbIE Hapoapb,
oTHocsTCA nonoxeHus deknapauumn Oprannsauum O6beanHeHHbIX Haumm o npaBax KOPEHHbIX
HapozoB?®, koTopas, Gyayum Aeknapauuen, MoXeT paccMaTpuBaTbCs Kak «kHOpMaTUBHOE
NONOXEHNE» UNN «BO3MOXHOCTbY, CyLLLECTBYIOLLME HA MEXAYHAPOOHOM YPOBHE, XOTS psaj
aBTOPOB NOAYEPKMBatOT, 4TO [leknapaumsa He HOCUT ropuandeckm ob6a3aTenbHOro xapakrepa u
He Bbina NpuHATa Ha KOHCEHCYCHOW OCHOBE U XapaKTepu3yoT ee «Kak UCTOYHUK, OTpaxaroLui
YasiHUA KOpeHHbIX HapogoB». CtaTtba 31 [deknapauun rnacur:

«[K]opeHHble Hapoabl UMEIT NPaBOo Ha COXPaHEeHWe, KOHTPOrb, OXpaHy U pasBuTue

CBOVIX ... TPAOULMOHHbBIX 3HAHWK ..., @ Takke NPOSIBNEHUA NX HAYYHbIX 3HAHWUNA,
TEXHONOMMN 1 KyNbTypbl, BKNOYas NOLCKME U reHETUYECKNE PECYPChI, CEMEHA,
nekapcTBa, 3HaHUs CBOMCTB ¢hayHbl 1 ornopbl, Tpaauumum YCTHOro TBOpYECTBa,
nuTepaTypHble NPON3BEeAEHUSA, PUCYHKM, CMIOPT N TPaAULMOHHbIE UTPbI U
n3obpasnTtenbHOe M UCNONHUTENBCKOe UCKYCCTBO. OHM MMEIT Takke NpaBo Ha
COXpaHeHne, KOHTPONb, 3aLLMTYy N pasBUTME CBOEN MHTENNEKTyarbHON COOCTBEHHOCTU Ha
Takue ... TPaaULMNOHHbIE 3HAHUS. .. »

2TMpuHsita MeHepanbHoi Accambrieent OpraHnsaumn O6beanHeHHbIx Haumi B 2007 1., AOKYMEHT
WIPO/GRTKF/IC/12/INF/6 (15 dpespans 2008 r.).
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67. B geknapauum Takke npegycMaTpuBaeTcs, YTO «[CJOBMECTHO C KOPEHHbIMW HapoAamu
FocynapcTBa NPYHUMAOT AeNCTBEHHbIE Mepbl B LENAX NPU3HaAHNS U 3aLUUTbI BO3MOXHOCTEWN
OCYLLECTBNEHNS 3TUX NpaBy.

(iii)  MIHmepnakeHckas Oeknapayusi o 2eHemu4YeCKUM pecypcam XU8OMHbIX

68. B WHTepnakeHcKoW Aekrnapauumn no reHeTUY4eckKum pecypcam XMBOTHbIX, MPUHATOM Ha
MexaoyHapoaHOW TeXHUYECKON KOHepeHLMn No BONpocam reHeTUHECKNX pecypcoB KUBOTHbIX
AO51s1 NPOM3BOACTBA NPOAOBONLCTBUSA N BEAEHNS CENbCKOro Xo3snmcTea 7 ceHTsabps 2007 r.,
roBOpUTCS O «LenecoobpasHoCTH, B HEOBX0ANMbIX crydasax, npu cobniogeHnn HauMoHanbHoro
3aKoHO4aTemNbCTBa, YYMThIBaTh, MCNOMNb30BaTb, COXPaHATL N NOAAEPKMBATL TPAOULMNOHHbIE
3HaHWS, aKTyanbHble A58 CeNeKUMOHHOro XXMBOTHOBOACTBA M )KMBOTHOBOAYECKOMO
Npov3BOACTBA, B KAYeCTBE BKNaja B ... CO34aHne YCTOMYUBBIX MCTOYHMKOB CPEACTB K
cywectBoBaHmio...». C aTon geknapaumen yBasaH [nobanbHbin nnaH AencTBun B obnacTm
reHeTMYECKMNX PECYPCOB XMBOTHbIX, HanNpaBfeHHbIW, B YaCTHOCTU, Ha «COoAeNCTBME
crnpaBeannuBOMY M paBHOMPaBHOMY pacnpeaeneHuto Bbirog OT UCNONb30BaHUS reHETUYECKNX
pecypcoB XXMBOTHbIX A5 NPOM3BOACTBA NPOLOBOSILCTBUS U BEAEHUSA CEIbCKOro XO351MCTBa U
NpU3HaHWe ponu TPAgULMOHHBLIX 3HAHWUA, MHHOBALMOHHbIX pa3paboToK U METOO0B,
KacaloLLMXCH COXPAHEHUS FEHETUYECKMX PECYPCOB XXMBOTHBIX U UX YCTOMYMBOIO
NCNONb30BaHWs, a Takke, B HEOOXOAMMBIX Cnyyasx, BBeAeHne B aenctane acheKkTnBHbIX Mep
perynmpoBaHus 1 3akoHodaTesbHbIX Mep».

V. CYWECTBYIOWWE NPOBEbI HA MEXXOYHAPOOHOM YPOBHE

MPOUIICMPUPOBaHHbIE, 10 803MOXHOCMU, KOHKPEMHLIMU fpuMepamu

69. [pu aHanuse oxpaHbl T3 Ha MeXAyHAPOOHOM YPOBHE BO3MOXHbIE «NpoGenbi»
paccMaTpuBalOTCst Ha OBYX YPOBHSIX:

- I'IpOGGJ'IbI B U€EJisdX OXpPaHbl, BbiABNIEHHbIE HA MeXOYyHapO4HOM YPOBHE;

- npobenbl B MeXOyHapOAHbIX 1pagosbix MexaHuU3mMax, Co34aHHbIX Ans JOCTUXKEHNS
Takux uenen.

70. OpHako npexae BCero criegyeT pacCMOTPeTb 061acTb NPUMEHNMOCTM MOHATUSA
«TPaAULMOHHbBIX 3HAHMIY, KOTOPOE SABMSETCA NpeaMeTOM aHanuaa npobenos.

(a) [lpobenbi 8 onpedesieHUU unu 8bisseneHuu T3, nodnexauwux oxpaHe

71. Pabouune gonylieHunsi, NONOXEHHbIE B OCHOBY HACTOsILLLEro aHanmsa npobenos, KoTopkble,
B CBOI 04epedb, onvpatoTca Ha o6CcToATeNbHbIA aHann3 gaHHOW npobnemMartmku,
npoBefeHHbI cammm KomuteTom, npegnonaratT cneayrowme pasrpaHnyeHnst NOHATUI:

(i) PaarpaHuyeHne mexay:

- «TPagAULUMOHHBIMM 3HAHUSIMU» Kak obLiMM onpeaeneHmeM obbekTa oxpaHbl, KOTopble
npeacTaBnsioT coboil, kak NPaBuUo, MHTENEKTyanbHOEe U HeMaTepuarbHoe
KynbTypHOE Hacneaue, NPakTUKN U CUCTEMbI 3HAHWUIN TPAAULIMOHHBLIX OBLLMH, BKMOYas
KOPEHHbIE Y MECTHble 06LLMHbI («T3 B LUMPOKOM CMbICIE CrOBa»), 1

- «TPaAVLMOHHBLIMU 3HAHUSAMMY KaK KOHKPETHBIM OGBEKTOM NPUMEHEHUS Npas ¢ 6onee
BblpaXKEHHbIM aKLLEHTOM Ha COAePXKaHWU U CyLLecTBe 3HaHWIN kak TakoBoMm («T3 B
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Yy3KOM CMbICMEe CrnoBay), KOTOpble HEOOX0AMMO OTNMYaTh, Hanpumep, OT
TPaAMLMOHHBIX BblpaxkeHun KynbTypbl (TBK)/BbipaxeHui gonbkiopa.

(i)  PasrpaHuyeHue mexay:
- TeM, YTO NPUHATO HasbiBaTb « T3» B 00LWEM CMbICTE, U

- Temu anemeHTamu T3, KOTOpble ABMSIOTCA UM OOIMKHbI ABNATLCA KOHKPETHBIMMU
oObekTaMu NPaBoOBOW OXPaHbI.

72. Wcxoad 3 BbILWEN3NOXKEHHbIX paboyunx gonyweHnin, Kommtet npuMeHsn atu
pasrpaHu4eHus B cBoen pabote. YTo kacaeTcs nepBoro pasrpaHnyeHuns (cm. (i) , Bbllwe),
TEPMUH «TPAOULMOHHLIE 3HAHUS» NCNONb3yeTcsl B Ooree y3KoM CMbICIE CroBa AJis
0003HaYeHus:

3HaHWI Kak TakoBblIX, B YAaCTHOCTM, 3HAHUI, ABMSOLLNXCS pe3ynbTatomMm
MHTeHHeKTyaHbHOVI AeATernbHOCTN B TPAANLMNOHHOM KOHTEKCTE, N OXBaTbIBaAlOLLINX
TeXHn4ecKkmne 3HaHnA U npunembl, HaBblkK U VIHHOBaLI,I/IVI3O.

73. TMoHatne T3, ynotpebnsiemoe B 3TOM CMbICIIE, LUMPE KOHKPETHLIX 00nacTen 3HaHUn
(nekapcTBeHHOM NMHOPMaLUK, 3HAHUI, KacarLwmuxcsa bruopasHoobpasus, reHeTUYECKMX
pPecypcoB B LIENIOM UM reHeTUYECKUX PECYPCOB pacTeHW), onpeaensieMblX B Apyrnx obnacrax
MeXayHapo4HOro Ny6an4yHoro npaea v NOSIUTUKN.

74. to kacaeTtcqa BTOporo pasnuums (cm. (ii), Bbiwe), To KOMUTET BCECTOPOHHE paccMoTpen
MPUHLMM, COrNacHoO KOTOPOMY Ans TOro, YTobbl nognagaTe NOA OXpaHy C UCMONb30BaHNEM
KOHKPETHbIX NPaBOBbIX MEXaHN3MOB, T3, BO3MOXXHO, LOMKHbI NpeAcTaBnaTb COO0M 3HaHWUS,
KoTopblE:

(i) cospatoTcA, COXPAHAKTCA U NepefarTcs U3 NOKONEHNs B MOKONEHne B
TPaaNLMOHHOM KOHTEKCTE;

(i) sBHO cBSA3aHbI C TPAANLMOHHOW N KOPEHHOW OBLUMHOW UM HApPOAOM, KOTOpble
COXPaHAT UNKN NnepefarnT 3TU 3HAHWS U3 NMOKOSNEHNST B NMOKOSNEHNE; U

(iii) 6bITb HEOTHLEMIEMON YaCTbO KyNbTYPHON NOEHTUYHOCTN KOPEHHOW Unun
TPaAMLMOHHOM OOLMHBI MM HapoAa, KOTOpble NPU3HAKTCS HOCUTENAMWN TaknX
3HaHuK1, obecneymBas B TOM U MHON hopMeE UX COXPaHEHMe, OCYLLECTBANA
KONMNEeKTUBHOE BNageHne MMn Unm HecCs 3a HUX KyNbTYPHYKO OTBETCTBEHHOCTb. JTa
CBSI3b MOXET BblpaXkaTbCsl, opMarnbHO unm HedopManbHO, B BUAE OObIYHOWM 1nu
TPagULIMOHHON NPaKTUKK, NPaBuUn UNu 3akoHoB®' .

75. C TOYKM 3peHUst HACTOSILLLErO aHanu3a 3To 03Ha4aeT, YTo Ans Toro, YToObl nognexaTb
OXpaHe, 3HaHWsI AOIMKHbI He MPOCTO oNpeaensTbCsa B OOLWNX TEPMMHAX KaK « TPaAULMOHHbIE
3HaHWS», HO TaKkKe nepegaBaTbCH 13 MOKOMEHUST B NOKONEHUE, UMETb OOBEKTMBHYHO CBA3b C
OBLLNHOM MX NPOUCXOXKAEHMS N acCOLMMPOBATBLCS C Takon OBLLMHON Ha CyObEKTUBHOM YPOBHE,
CcocTaBndAsa YacTb ee COOCTBEHHOM NOEHTUYHOCTM.

30 YcTouHnk: Tnoccapuini OCHOBHbBIX TEPMUHOB.

3" Mpumevanune: [okymeHT WIPO/GRTKF/IC/13/5(b) Rev. Gbirn noaroToBrieH Ha OCHOBE [JOKYMEHTa
WIPO/GRTKEF/IC/8/5 («OxpaHa TpagUUMOHHbIX 3HaHWU:  [lepecMoTpeHHble Lenu U NpUHUMNbI»).  Y4uTbiBad
npogorkatowmecs neperosopbl B MKIP, aTa ccbinka He o6HoBRsSNack.
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(b) [Npobenbi 8 uenssx oxpaHbl Uilu OCHO8AHUSIX NOJUMUKU 8 obriacmu OXpaHbl:

76. YacTtbio aHanmsa nobon NpaBoOBOM CUCTEMbLI IBNSIETCA PAaCCMOTPEHUE ee Lenen n
OCHOBaHu. B aTon cBA3M B pamkax aHanusa npobenos, BEPOATHO, HEO6X0AMMO y4nTbIBaTb
Takue obLme Lenm, KoTopble Mornn 6bl 6bITb ChOPMYynMpoBaHLlI HA MEXAYHapPOAHOM YPOBHE,
HO NoKa He Nony4nnn opmarnbHOro BolpaxeHus. Llenn nonnutukn, He 3addMKCUPOBAHHbIE
dopmanbHO 1M He NOATBEPXKAEHHbIE HA MEXAYHAPOAHOM YPOBHE NPUMEHUTENBHO K
WHTENNeKTyanbHOM COBCTBEHHOCTM M T3, BKIHOYaIOT crieqyowme Lenu:

- MPUW3HaHVe MMMaHEHTHOW LIEHHOCTU CUCTEM TPaOMLMOHHBIX 3HAHWIA U UX BKNada B
COXpaHeHVe OKpyXatoLLen cpefbl, obecneyeHne NPoaoBONbLCTBEHHON Ge30MacHOCTM
1 YCTONYMBOIO CENbCKOro XO3ANCTBA, a TakKe B PasBUTUE HAYKU N TEXHUKU;

- NpUW3HaHWe CUCTEM TPaAULMOHHbBIX 3HAHUI LEeHHBbIMU (DOPMaMN MHHOBALMOHHOM
[AesATeNbHOCTY;

- BOCMUTaHWEe yBaXXEHUsI K CUCTEMaM TPaaULMOHHbIX 3HaHWUIA, a Takke KyNbTYPHbIM U
AYXOBHbIM LIeHHOCTSIM HOCUTENEeN TpaaMUMOHHBLIX 3HAHWN;

- yBaXeHue npaB HOCUTENEN N XpaHUTeNnen TpaanLNOHHbIX 3HAHWM;
- cogenctame cbepexeHnto  CoOXpaHeHno TPaaULNOHHBIX 3HAHWUN,

- yKpenneHune cuctemMm TpagnumnoHHbIX 3HaHWI, BKNOYas OkasaHne nomMoLum ang
AanbHENLLEro UCNoNbL3oBaHUSA 1 pPa3BnUTUA TpagNLUNOHHBLIX 3HaHuIi, OOMeHa UMK U NX
nepenayn B COOTBETCTBUN C oOblyasimu;

- noagepka HenpepbIBHOWM MHHOBAUMOHHOW AeATeNbHOCTU, OCYLLECTBISIEMON B
paMKax CUCTEM TPaAULMOHHbLIX 3HAHWU, U NOOLLPEHNE MHHOBALNN, CO30aBaEeMbIX Ha
OCHOBE TPaANLMOHHbBIX 3HAHWUN;

- noaaepXxka yCVIJ'IMVI no 3anTe U cCoXpaHeHnto TpagnunoHHbIX 3HaHWI;

- npecevyeHne He3aKoOHHOro NpMcBoeHnAa n HecnpaseannBoro N HepaBHOMpPaBHOIO
MCcnonb3oBaHnA TpaaULUMOHHbIX 3HaHWN U coaencTBmne cnpaesenriMBoMy COBMECTHOMY
NoNb30BaHUIO BbIrogamMu, nojiydaemMbiMn OT TPaANLMNOHHbIX 3HaHWN;

- obecneyeHve NonoXxeHnsl, NPy KOTOPOM AOCTYN K TPAAULMOHHBLIM 3HAHUSIM U UX
MCMONb30BaHNE OCYLLECTBMAIOTCA HA OCHOBE NPeABapUTESIbHOrO
NHOPMUPOBAHHOIO cornacusa’?;

- cogencteme yCTOM4YMBOMY PasBUTUIO OBLLIMH 1 MX 3aKOHHOW TOProBOW AEATENbHOCTH,
OCHOBaHHOM Ha cucTeMax TPagULUMOHHbLIX 3HAHWN;

- npeceveHvie HenpaBoOMEPHOro NPeAOoCTaBEHUS U OCYLLECTBIEHUS NpaB
MHTEeNneKkTyanbHon cO6CTBEHHOCTU Ha TPAANLMOHHbLIE 3HAHUS.

77. TakoBO CyLLECTBO Lenien, ChopMynMPOBaHHbIX B XO4E MEXAYyHapOoaHbIX 0OCYyXOeHU, B
TOM YKUcne B paMkax gestenbHoctn Komuteta. 3T uenu He 6biny NPUHATBLI HX B KAKOM
dopmanbHOM CMbICIE U, BO3MOXHO, HE MOSb3yt0TCA €ANHOAYLWHON NOAAEPXKKON. TeM He
MeHee, OOCTUKEHMIO HEKOTOPbIX U3 3TUX OBLLMX Lenen B TON UNN MHOW CTENEHN CnyxaT

32 Ynu «npeaBapnTENBLHOrO CBOGOAHO BbIPAXKEHHOMO U MH(OPMUPOBAHHOTO COFMACHS», COFMAcHO (POPMyISINPOBKE
Oeknapauun OOH o npaBax KOpeHHbIX HAPOAOB.
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CYyLLieCTBYIOLLME MeXOYHapPOOHblEe JOKYMEHThI, AaXe eCrniv Takme SOKYMEHTbl MPU3BaHbI
obecneyrBaTb OXpaHy KakoMy-TO OOHOMY 3fIEMEHTY U3 BCEro KOMMnekca TpagnuumoHHbIX
3HaHui: Hanpumep, KBP npuasaH obecneunBath yBaxkeHMe U coxpaHeHue T3, KOoTopble BaXHbl
ans cbepexeHnsa n ycTton4mBoro UCNosib3oBaHnsa pecypcoB Gronornyeckoro pasHoobpasus, HO
He OTHOCUTCS HEMOCPEACTBEHHO K APYrMM anieMeHTam T3, Hanpumep, K cuctemam
KoanduuMpoBaHHbIX MeanunHckux 3Hanmin. MOMPPIICX ®AO npusHaeT «TOT OFPOMHBbIN
BKMNag, KOTOpbl€ MECTHbIE N KOPEHHbIE 0OLLMHBLI U dhepMepsl... BHOCAT 1 ByayT BNpeab BHOCUTb
B COXpaHeHMe N pasBUTUE FrEHETUYECKUX PECYPCOB pacTEHWNA, KOTOPbIE COCTaBNSAOT OCHOBY
Npoun3BOACTBa NPOJOBONLCTBEHHOM N CEITbCKOXO3ANCTBEHHOM NPOAYKLUMN BO BCEM MUPEY.

78.  OpueHTUpOM Npu BblpaboTKe NOMUTUKNA, HANPaBEHHOW Ha JOCTMKEHNE MEXOYHAPOAHbIX
Lenen, MOXeT Cnyxutb [leknapaumsi 0 npaBax KOPeHHbIX HApPOA0B, He SBNSOLLAsSCS
topuanyeckn obsizaTenbHbIM OKYMeHTOM. B [eknapauuy 3adoukcupoBaHbl, B YaCTHOCTY,
npaBa KOPEeHHbIX HAapoAoB (B OTNNYME OT APYrUX HOCUTENEN TPAAULMOHHbLIX 3HAHWIA), Ha
«COXpaHeHue, KOHTPOIb, OXPaHy Y Pa3BUTUE CBOMX... TPAAULMOHHBLIX 3HAHU» U Ha
«COXpaHeHue, KOHTPOIb, 3aLUTY U pa3BUTME CBOEN UHTENNEKTYyanbHOM COGCTBEHHOCTM Ha
Takue... TPaANLUMNOHHbIE 3HAHUSI», MPUYEM CNEKTP YNOMUHaeMbIX 3aecb T3 LMpe, Yem B ApYyrux
CYLLIECTBYIOLLUMX LOKYMEHTaX.

(c) [Mpobernbi 8 cyuiecmesyrowux npasosbix MexaHuamax

79. OxpaHa UHTennekTyanbHoW cO6CTBEHHOCTU B TOYHOM MPaBOBOM CMbICE 3TOrO TEPMUHA
COCTOWT B MPMU3HaHWUK NpaB NpaBoobnagaTtensi Bo3paxaTtb NPOTMB UCMOMb30BaHUS
OXpaHsieMoro obbekTa Apyrumu nuuamm unu, no KpanHen mepe, nonyyatb CnpaBeaiMBoe
BO3HarpaxzaeHue 3a ero Ucnosib3oBaHWe, a Takke ero Npas BO3paxaTb NPOTUB HENPU3HAHUS
€ro npaB UM UCKaXXeHWs (HapyLLUEHWsI LeNoCTHOCTHN) o6bekTa. MHbIMK crioBamu, oxpaHa
3aksYaeTcs B HafeneHnn npaBsoobnagaTens NpaBoM NpensaTCTBOBaTb HeXenaTenbHbIM
BMAAM UCMOMb30BaHWUSI UM PacipOCTPaHEHNs! 3HaHWI U HE3AKOHHOMY AOCTYMY K HAM, Unn
npaBoM Mony4yaTb CrpaBeasnivMBoe Bo3HarpaxzaeHue (BKMoYasi NpMMeHeHne pexxuma
KOMMEeHCaTOPHbIX 06s13aTeNnbCTB). TakuM 06pasoM, OCHOBHOE BHUMaHWe Npu oxpaHe npas
VHTEnneKTyansHon co6CTBEHHOCTU yaensieTcs npaBy Bo3paxaTb NPOTUB TEX UMK UHbIX
CNoco6oB UCMONb30BaHUS TPETbUMI NMLLAMM OXPaHSIEMOro MaTepuana unm npensiTcTeoBaTb
TaKoMY MCMOSIb30BaHUIO.

80. B cBsi3u ¢ 3TuM npobernbl B oxpaHe T3 B paMKkax KOHKPETHbIX NPaBOBbLIX MEXaHN3MOB
MOTYT XapaKTepu3oBaTbCA C TOUKN 3PEHUS:

(i) obbekToB, HE NOANEXaLUX OXpaHe B COOTBETCTBMU C AEUCTBYHOLLUM
3akoHogaTenbcTBOM no Bonpocam UC;

(i)  npaBoobnagaTenen, He NpU3HaBaeMbIX B KQ4ECTBE TaKOBbIX, W OPYIrMX
6eHedmumapoB, He NONb3YLWMUXCS pe3ynbTaTaMy OXpaHbl;

(i)  cnocoboB ncnonb3oBaHWA U APYrMX ENCTBUIA, KOTOPbIE HE yaaeTCca NPpeaoTBpaTUTD;
(iv)  oTcyTcTBMSI NpaB Ha NonydYeHne BO3HArpaXkaeHns Unm MHbIX NPenMyLLLECTB.

81. OpHako aHanu3 nogobHbIX NOTeHUManbHbIX Npobenos No HEOBX0AMMOCTUN AOMKEH
onuvpaTbCs Ha pe3ynbTaTbl NOMHOIO UCCNeAoBaHNSA BO3MOXHOCTEN obecneyeHmns oxpaHbsl T3 ¢
NOMOLLbIO AENCTBYIOLLIMX HOPM 3akoHogaTenbcTBa no Bonpocam NC. KomnteT BCECTOPOHHE
N3y4unr 3T BO3MOXXHOCTU, B TOM YMCIIe HA OCHOBE AeTalnbHbIX UCCNefoBaHUN, NpoBeaeHHbIX
rocygapcrtBamu-4rieHamu, 1 npoaHannampoBan BO3MOXHbIE BapuaHTbl JENCTBUIA, OTPa3nB UX B
Lenom psge AJOKYMEHTOB MO coAepxaTernbHbIM Borpocam (NepeyncrneHHblX B JOKYMEHTe
WIPO/GRTKF/IC/13/5(a)); OHW He BOCNPOM3BOAATCS B HACTOSILLEM JOKYMEHTE, OOHAKO UX
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MOXHO paccMaTpuBaTh Kak MaTepuar, CyLLeCTBEeHHbIN Ans Lenen HacTosILLero aHanmaa
npo6erioB; CM., Hanpuvep:

- BapuvaHTbl NONUTUKM U NpaBoBble MexaHu3Mbl: JokymeHTol WIPO/GRTKF/IC/7/6 v
WIPO/GRTKF/IC/9/INF/5;

- MCCreaoBaHusi, OTYETbI U CONOCTaBUTENbHbIV aHann3 MexaHm3mMoB oxpaHbl T3 Ha
HaLMOHanbHOM, PermoHanbHOM 1 MEeXOYHapOAHOM YPOBHSX: [OKYMEHTbI
WIPO/GRTKF/IC/3/7, WIPO/GRTKF/IC/3/8, WIPO/GRTKF/IC/3/9,
WIPO/GRTKF/IC/4/7, WIPO/GRTKF/IC/4/8, WIPO/GRTKF/IC/5/7,
WIPO/GRTKF/IC/5/8 n WIPO/GRTKF/IC/6/4.

()  Ob6bekmsbl, He 0x8ambi8aeMble Cyu,ecmayuwuMU Hopmamu 3aKkoHoOameibcmea
ro sonpocam NC

T3, He oxgeambleaeMble cywiecmsyrouumu ¢hopmamu oxparsl NC.

82. BBoAHbIi kKOMMeHTapuii. MOXXHO onpefeneHHo ykasaTb Ha npoben B oxpaHe
TPaOVLMOHHBIX 3HAHWUI, KOTOPbIE UCKITHYEHbI N3 COCTaBa 06BEKTOB OBObIYHBLIX (POPM OXpaHbl
NC, nepeuncneHHbix B pasgene lli(a), soiwe. B page cnyyvaes Takne T3 MOryT OXpaHATbCS Ha
OCHOBaHMM CYLLIECTBYHOLLENO HaLMOHaNbHOro 3akoHogaTenscTea B obnactn NC B pamkax
rMBKMX BO3MOXHOCTEN, NpegyCMOTPEHHbIX MEXAYHAaPOAHbIM 3aKoHOA4aTENbCTBOM NO BONpocam
NC. B OpMeHTUPOBOYHbIN NEPEYEHD TAaKMX HEOXPAHAEMbIX 3HAHUIN NPABOMEPHO BKIIOYUTL
cnegyowme T3:

- T8, KOoTOpble He CYNTAIOTCSH HOBbLIMM, MOCKOSbKY OHU BbINN NPaBOMEPHO PacKpbITbI
LUMPOKON NyGnuke;

- T3, cunTtawLmecs o4eBUOHLIMK, B TOM YUCTe NS CNeLmnanicToB B COOTBETCTBYIOLLEN
06acTn TeXHMKM, K KOTOPbIM MOTYT OTHOCMTLCS LA, UCMONb3YHLLME TPAAULMOHHBIE
3HaHWA Ha NPaKTUKe, UMK UX HOCUTENW, CYMTalOLLMECs crieumManucTamm B
COOTBETCTBYHOLLEN 06NACTN TEXHUKU, C Y4ETOM APYrMX 3HAHUN, YXKe A0CTYMHbIX
COOTBETCTBYHOLLEN YacTu Ny6nuku;

- T3, koTopble 6bIIM PACKPbITbl NYGMMKE UM HE OTBEYalOT KPUTEPUSIM OXPaHbI
KOH(bmaeHumansHon nHopMaLmm, KOMMEPYECKOWN TaHbl NN HEPACKPLITOM
NMHopMaLmm NO UHbIM NPUYMHAM.

Hakannueaembie KonnekmueHbie UHHO8ayuUuU, nepedasaemble U3 OKOIEHUSs 8
roKosneHue 8 pamkax 00HoU 06WUHbI

83. BBogHbIn kKoMMeHTapuin. OgHON M3 0COBEHHOCTEN TPAOULMOHHBIX 3HaHWI, KoTopas
onpeferneHa B paMmkKax HacCTOsILLEro aHanuaa, ABnsgeTcs 10, YTO OHM CO3aloTCs U pa3BuBatoTCs
Ha NPOTSXXEHUN NMOKONIEHNA B paMKax ogHOM oOWwuHbl. HekoTopble anemeHThl T3 co3gatoTcs
OTAEeNbHbIMU YNneHamn OBLLMHbI, KOTOpPble MOTYT ObITb HageNneHbl 0COOLIMU NpaBaMu B paMKax
00LLMHbI, @ Takke HECTM 0BA3aHHOCTM MO OTHOLIEHUIO K Hel. OgHako B Lienom oxpaHa T3,
€CITM OHW HEe CUMTaOTCS HEPACKPLITOM UM KoHMAeHUMansHon nHpopmMmaumnen — aTo oxpaHa
HaKOMMEHHbIX 3HAHWUI, KOTOPLIMM ObLLMHA 06n1agaeT KONMEKTUBHO.

84. Takume 3HaHMA MOryT cuntaTbea nognagatowmmm nog gencrene KbP (T3, numetowme
3Ha4eHne AN COXpaHeHNst U YCTOMYMBOro UCNOSNb30BaHNst GMONOrMYeckn pa3HoobpasHbIX
pecypcos), Harorckoro npoTtokona (T3, cBA3aHHbIE C FreHeTU4eCcKMMn pecypcamm) u [lorosopa
®AO (T3, kacatoLnecs reHeTUYECKNX PECYPCOB pacTeHMI), KOTopble NpegycMaTpuBatoT
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0653aTeNbCTBO OXpaHbl, CHOPMYNMPOBaHHOE B 00OLLEM NnaHe. ATU JOKYMEHTbI He
oxBaTblBaloT T3 B 6onee LWMPOKOM CMbICIe 3TOrO TEPMUHA, OAHAKO YNOMUHAIOT UX B CBSA3M C
KOHKPETHbIMW 3a4a4amMu NoNUTMKK, KOTOpbIe PeLLlaTcsl 3TUMU JOKYMEHTaAMMU.

85. O6wmHa MOXeT NoNb3oBaTbCsl OXpaHo T3 Npy MOMOLLM TOBAPHbLIX 3HAKOB U
reorpadnyecknx ykasaHum Kak KonnekTMBHoe Lienoe, 1 OHU MoryT obecneynBatb
3PPEKTMBHYIO OXpaHy TPAAULMOHHbLIX 3HAHWIA, NepeaatoLLNXCs U3 MOKONEHWS B NMOKOMEHNE n
He OTBeYalLLMX onpeaeneHno HePacKpbITON UM KOHMAEHLMaNbHON MHGOPMaLNN.
AHanornyHeiM 06pa3om, Takme MexaHU3mMbl MOXHO CHUTaTb NPUMEHUMbBIMW K OXpaHe CUcTeM
3HaHWI, 1 B paMKax cyliecTBytoLlein cuctembl C cywecTByeT Lenbli psia MexaHM3mMoB
COXpaHeHus, pas3BuUTUS U oxpaHbl T3, AeNCTBUE KOTOPbIX pacnpocTpaHaeTcss Ha MHorme
pasnunyHble BUAbl 1 OPMbI BblpaXXEHWSI TaKUX 3HAHWUIA.

86. [Mpoben: OxpaHa He pacnpocTpaHseTCsl Ha HakoMNMNeHHble TPaAULMOHHbIE 3HAHNS,
KOTOopbIMK 06LLIMHA 0bnagaeT KONMEKTUBHO M KOTOPbIE NepeaatnTcs 13 NOKONeHWs B
MOKONeHNe, eCNN OHM HEe OTBEYaIOT KPUTEPUSIM HEPACKPBLITON UMM KOHPUAEHUMANBHOW
nHpopmaummn. MpsiMbIX CPeACTB OXpPaHbl TAKMX TPAAULMOHHbLIX 3HAHWI B Ka4eCcTBe
CaMOCTOSATENbHOro 06beKTa OXpaHbl HE CYLLECTBYET, XOTS Ha T3 pacnpocTpaHATCs
HekoTopble dopMbl oxpaHbl IC — Hanpumep, oxpaHa ¢ NOMOLLbIO reorpadnyeckmx ykasaHuim un
OTNUYUTENbHBIX 0003HAYEHUI, TPAANLMOHHO acCoLMMPYEMbIX C TaKUMWN 3HAHUSIMMU.

87. lpoben: OxpaHa npaB MHTEMNNEKTyarbHON COOCTBEHHOCTU B CMbICIie NpeaoTBpaLLEeHMs
NPUCBOEHUSA KOHKPETHON CUCTEMbI 3HaHUIN He PacrnpOCTPaHAETCS Ha KOMMMEKCHY CUCTEMY
TPaOMLMOHHBIX 3HaHUI Kak TakoByto. OxpaHa NC MoXeT pacnpoCTpaHATLCA Ha HEKOTOpbIe
oTAerbHble 3eMeHTbl 3HaHUN B paMKax Kakon-To cuctembl T3 1 obecneunBatb oxpaHy
KOHKpeTHOM penyTaunn, 0603Ha4YEeHNI 1 3HAKOB, aCCOLMNPYEMbBIX C CUCTEMAMU 3HAHWUN, a
Takke OXpaHy OT AE30PUEHTUPYIOLNX YNTOMUHAHUA CUCTEM 3HAHWIA, B TOM YMCne NOCpeacTBOM
yAOCTOBEPEHUSA NOANMHHOCTH.

88. T[Mpoben: Cpok oxpaHbl, ycTaHOBMNEHHbIN Ansa 6onbumnHcTBa hopm oxparbl IC, saBnseTcs
CpaBHUTENbHO HEOOMbLUMM MO CPaBHEHMIO C BPEMEHHBIMY PaMKaMu, B KOTOPbIX CO34at0TCs U
nepenarTcs U3 NOKOSEHMS B NMOKONEHWE TPaAULMOHHbBIE 3HAHUSA, U MOXET ObITb
HeAoCTaTOYHbIM AN1s obecneveHnst Haanexawlero coxpaHeHunst T3. oaToMy orpaHUYeHHbIN
CPOK OXpaHbl MOXET cYnTaTbCcsa Npobenom.

89. [lpumep: B obwmHe BbipaboTaH Lenbin psg cnocoboB NONEe3HOro NpUMEHEHUs
NEeKapCTBEHHOIO pacTEHMSs U CrOXMIack CMCTEMa 3HaHU O cnocobax BbipalmBaHus, cbopa u
nocnegyoLwero NCNonb30BaHUsA 3TOr0 pacTeHus (B TOM YMCre B COMETaHUN C ApYrMMu
pacTuUTENbHbIMW 3KCTPaKTaMn) ans neyveHns psga sabonesaHun. Jta cuctema sHaHuin
onpeaeneHHbiM o6pa3oM cBsA3aHa C 3TOM OOLLMHOM M NO4AEPXKUBAETCS B paMKax OOLMHbI
TPagULUMOHHBIMM CPeACTBaMM, COOTBETCTBYOLWMMM ee obbldaam. MexayHapoaHble HOpMbl He
No3BONAOT OOLLMHE NPENATCTBOBATL NPUCBOEHUIO N MCNONb30BaHMIO TPETLUMM NMLLAMMK
3MIEMEHTOB 3TUX 3HAHUN B MPOMBbILLFIEHHBIX 1 KOMMEPYECKUX Liensax 6e3 kakoro 6bl TO HM Obino
Npu3HaHUA npas OB MHbI Ha 3TW 3HaHWS 1 6e3 BbinnaTbl CNpaBeAnMBON KOMNEHcaUUn 3a
Takoe MCMnonb3oBaHUe (MOMUMO 3fIEMEHTOB 3TUX 3HAHWIA, KOTOPbIE 3anaTeHTOBaHbl Ux
OTBeYaloT KpUTEPUSIM HepackpbITon MHpopmaumm). Mmerowmecs popmbl oxXpaHbl — eCcnm
TaKoBble NPMMEHMMbI BOOOLLE — Kak NpaBuio, AENCTBYIOT B TedyeHne 6onee orpaHn4yeHHoro
cpoka, YeM CpOoK, HeobxoanmbI ANg nepegavm CUCTEM TPaAULMOHHbBIX 3HAaHUIM 13 MOKONEHUS B
MoKosieHne n nx coxpaHeHms. OxpaHa 3HaHMN 06 OTAENbHbIX acneKkTax UCMNofb30BaHUSA
OBLLUMHON NeKapCTBEHHOrO pacTeHns MOXET ObiTb obecneveHa C NOMOLLbIO TaKMX
CONYTCTBYHOLUNX MEXAHU3MOB, KaK OXpaHa Ha3BaHus O6LLMHbI B CBA3W C pacTEHMEM U BUaamu
ero 1Ucnosnb3oBaHMsA B Ne4ebHbIX Lensx, CUCTeMbl MOATBEPXKAEHUS cornacus obLMHBbI Ha
NCNoNb30BaHME PacTeHUs UK ee y4acTue B KoMMepunanusaumm npuHagnexawmx en 3HaHuin.
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(il HenpusHaHue 6eHegbuyuapos u npasoobnadamerneu
lNpusHaHue KonnekmusHbIX rpas U UHmMepecos 8 paMkax cucmems! T3

90. BBsogHbIN KOMMeHTapuii. [encTByloLmMe NpaBoBble MEXaHU3MbI, Kak MpaBuIio,
npegycMmaTtpusatoT npegocTtasneHme npas VIC otgenbHOMY nnuy unv HeGonbLLOon rpynne nuuy
(Hanpumep, NpusHaHHOMY M3obpeTaTtento unu nsobpetatensm). Hekotopble dopmbl NC —
HanpuMep, oxpaHa reorpauyecknx ykazaHumn, oxpaHa KOnnekTUBHbIX 3HAKOB Y HEPACKPLITON
NMHopMaLmm — MOTyT B OnpeaenieHHON CTeneHn NpM3HaBaTb NPaBOMOYMS KOMNSNEKTUBHOIO
LLerioro OCyLecTBAATb NpaBa Ha OXpaHsaeMbln OObEKT 1M NonyvaTh CBA3aHHbIE C 9TUM BbIrOAbl,
ecnu ero Bnagenbuem nnn 6eHeduumMapomM ABRAsSeTCA KOMNNEKTUBHOE Lienoe, B TOM Yucne
IopUaANYECKN NPpU3HaAHHas KOpeHHas unn mectHas obwuHa. OgHaKo B LIENIOM He CyLlecTByeT
HUKaKMX CUCTEM, NPU3HAOLWNX KOMNMEKTUBHOE Ui OBOLWMHHOE BriageHue, XxpaHeHne unu gpyrue
hopMbl BACTHbIX MOSIHOMOYUIA NN NPaB B OTHOLLIEHUN 3HAHMIN OBLLMHBLI NN UX OTAENbHbIX
anemeHToB. [1py MCNONb30BaHUN TakUX CUCTEM NOTpebyeTcs, BO3MOXHO, YYUTbIBATbL TOT (DaKT,
4yTO Bnagernbuamu npas Ha T3 MOryT ABNATLCA HECKOMBbKO OOLLMH.

91. 3710T npoben otyactn yunteiaetcsa ANKHOOH, koTopas rnacut, 4To «KOPEHHbIE HAPOAbI
UMeT NPaBo Ha COXpaHeHUe, KOHTPOSb, OXPaHy U pasBUTUE CBOWX ... TPAAULMOHHBIX

3HaHWK ... [1] ... NpaBO Ha COXpaHeHue, KOHTPOSb, 3aLLMTy N pa3BUTUE CBOEN
NHTEeNNeKTyanbHOM CO6CTBEHHOCTN Ha Takue ... TPaaULMOHHBbIE 3HaHMAY». OgHako BBMAY €ro
cTaTyca Kak MexayHapoaHOro OKyMeHTa, He nMmetoLero ob6s3aTenbHON CUnbl, 3TO NONOXEHNE
HOCUT OBLLMI XapaKTep U He ABMSETCA KOHKPETHbIM NPaBoOBbIM MEXaHU3MOM, MO3BOMSOLLUM
YCTpaHUTb 3TOT Npoben Ha NpakTUke.

92. lpob6en: lNpuaHaHWe TOro, YTO KOPEHHas UM MecTHas obLLMHA Kak TakoBasi MOXeT
obnagaTb NpaBamMm Ha 3HaHWS, CyLLIECTBYOLME B paMKax onpeaeneHHbIM 0bpa3om CBsI3aHHOM
C Hel cucTeMbl TPaANLUNOHHBIX 3HAHUIW, XPaHUTb TakMe 3HaHUS UK OCYLLECTBAATb B UX
OTHOLLEeHUN Apyrne nNpaBoMoYUS.

93. Tpumep: B BbilwenpuBegeHHOM npuMepe obLMHA Kak TakoBasi B HACTOSILLLEE BPEMS He
obnagaeT HUKaKUM KONMMEeKTUBHBLIM NMPaBoOM NPUHMMATb Mepbl MPOTUB PasfyHbIX hopM
NPOTMBOMNPABHOIO UCMOSIb30BAHUS UM HE3AKOHHOTO NMPUCBOEHMWST €€ 3HaHWIA.

(iii)  TNposicHeHuUe cywecmeayrowux NPUHYUNo8 uniu nodmeepxo0eHue ux npumeHUMocmu
8 omHoweHuu T3

Hopma, onpedeneHHbim 0bpa3om dornyckarou,as MPUMEeHeHUe NMpUHYUno8 nameHmHou
cucmembi 8 KOHmMexkcme T3

94. BBogHbI KOMMeHTapuii. B npuHumne yxe cerogHs Hemb3s NonyYnuTb 3aKOHHbIN NaTeHT
Ha TpaguLMOHHbIE 3HAHUSA, KOTOpble HE 0BnagalT HOBU3HOW NNK ABNAOTCA OYEBMAHBIMW OIS
COOTBETCTBYIOLLEN rpynmbl CNeLNannucToB B COOTBETCTBYOLLEN 06nacT TEXHUKN (KoTopas
MOXET BKIOYaTb NNL, UCNONb3YOLWMX CUCTEMbI TPAAULMNOHHBIX 3HAHWA Ha npakTuke). Kpome
TOro, Henb3s NOMyYMTb 3aKOHHBIN NATEHT Ha 3asBNeHHOoe n3obpeTeHne, ecnu 3asaBuTenb He
saBnseTcs akTuyecknm nobpertatenem unum He Gbin YNONHOMOYEH Ha Nogavy 3asBKu
dakTmyeckmum nsobpertatenem — Hanpumep, ecnu opmyrna n3obpeteHns oxsaTbiBaeT
TPagULUMOHHbIE 3HaHWSA, NOMNyYeHHble OT HocuTena T3, unu ecny HocuTenb T3 BHEC BKNag B
co3faHune 3asaBnsgemoro nsobpeteHunsa. Kpome Toro, peanbHbln ndobpeTtaTtens nnm
n3obpeTtaTenu MMetoT NpaBo Ha MUX yKaszaHe B Ka4eCTBE TAKOBbIX B MATEHTHOM JOKYMEHTE.
OTn obwme NprHLMNbI 3aKpenneHbl B MeXayHapOAHOM NaTeHTHOM MpaBe, XOTS OHW HUKoraa
onpegeneHHbIM 06pa3omM He NPUMEHSNCH B OTHOLLEHUN TPaAULMOHHBLIX 3HaHMI Ha YPOBHE
MeXOyHapoAHOro HOPMOTBOPYECTBA.
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95. Bonpoc o TOM, MOXHO 1N BOOGLLIe cHMTaTb Takoe OTCYTCTBME OnpeaeneHHoro npuHuuna
«npobenomy», 1 ABNAETCA Nn «3anonHeHmem npobena» npumMeHeHne obLmnX NPUHLMMNOB
nmeHHo K T3 n onpegeneHHas bopMynMpoBKa TOro, YTO YXKe UMMIMLUUTHO OTPaXKEHO B
NaTeHTHOM NpaBe U COOTBETCTBYIOLLMX NPUHLMMNAX, ABNSETCA CnopHbiM. C Opyrov CTOPOHbI,
4yeTKoe M3NOXEHVEe MOHMMaHMWS TOro, Kak obLLMe NPMHLUMNBI NAaTEHTHON CUCTEMbI MOTYT
NPUMEHATLCS UMEHHO K TPAANLMOHHBIM 3HAHUSIM Tak, YTOObl UCKMIOYaTh Bblgady
onpegeneHHbIX HeAeNCTBMTENbHbIX NATEHTOB, HAaNPMMep, UCKMYaTb NbbIe NOMbITKK
yTBEpXAaTb, YTO TPAAMLMOHHbIE 3HAHWS, MONyYEHHbIE OT UX HOCUTENS, NPeaCcTaBnsaT cobow
n3obpeTeHne gpyroro nvua, B BUAE KakMx-T0 MeXayHapoaHbIX HOPM, MOro Obl cTaThb
NONe3HbIM YTOYHEHMEM CYLLECTBYHIOLUMX NPUHLMNOB. JTO NOHMMaHMe nogpasyMeBaeTcs
CYyLLECTBYHOLUMMW NPUHLIMNAMU, U BONPOC COCTOUT B TOM, MOXET N ero 6onee onpegeneHHoe
N3IOXEHNe CUYNTaTbCsl YCTpaHeHUeM pearbHoro npobena.

96. [poben: He cyuiecTByeT HUKaKMX (DOPMarnbHbIX MEXAYHAPOAHbLIX NONOXEHUNA,
npegycMaTtpuBaroLLmxX HenocpeacTBEHHOE NpUMeHeHWe ObLLMX HOPM M NMPUHLMMOB NaTEHTHOM
CUCTEMbI K TPaOULMNOHHBIM 3HAHMAM, HanpuMep KOHKPETHOro U onpeaeneHHoro UCKNiYeHns
BO3MOXHOCTM BblAa4yun naTeHToB, (POpMyria KOTOPbIX HEMOCPEACTBEHHO BKNoYaeT T3, n
koTopble (i) He obnagalT HOBU3HON, MOCKOSMbKY OHU M3BECTHbI UMW LOCTYMNHbI LLMPOKOWN
nybnuke, (ii) ABNAOTCSA OMEBUAHLIMW ANS NULA, UCNONb3YIOLLEro CUCTEMY TPagULIMOHHbIX
3HaHWN, B KQ4eCcTBe crneLmanncTa B COOTBETCTBYOLLEN 06nacTn TEXHUKK, unu (i) nony4eHsl oT
HocuTensa T3, KOTopbI He Bbin yka3aH B kayecTBe n3obpetaTens n OT KOTOPOro He Bbinu
Haanexaluymm obpasoM norny4vyeHbl COOTBETCTBYHOLLME NpaBa COBCTBEHHOCTU.

97. Tpumep: Hekoe nuuo, NOCETUB KOPEHHYIO OOLLMHY, NONy4YaeT B CBOE pacnopsieHne
LeHHble TPaanLMOHHbIE 3HaHMsA. OHO NofaeT ABe NaTEHTHbIE 3asiBKM HA 3TW 3HAHUSA B TOM
BMAE, B KAKOM OHM ObINM NONy4YeHbl, ykasae cebs B kKayecTBe n3obpertaTensi, He BHECS] B HUX
HUKaKMX OOMONMHUTENbHbBIX CYLLECTBEHHbIX YIYyYLIEHWUI N HE YBEAOMMB U HE yKa3aB HOCUTENS
T3, OT KOTOPOro OHO NONY4YMo 3T 3HaHusA. OgHa M3 NaTEHTHbIX 3asBOK KacaeTcs
AENCTBUTENBHO NaTEHTOCNOCOBHOro n3obpeTteHus. B aTom cnyyae 3asBuTenb HE MMeET npasa
ncnpawmBaTtb NaTEHTHYIO OXpaHy, MOCKOMbKY NOANMHHBLIM M3obpeTaTtenem aBnaeTcs nmuo,
n3HavyanbHO NpakTMKoBasLLee 3TN T3, a NnofaHHas 3asBUTENEM 3asiBKa HE OCHOBaHa Ha npaBax
COBGCTBEHHOCTM, NOMYYEHHbIX OT hakTUyeckoro nsobpetatens. [pyras naTteHTHas 3asiBka
kacaeTcs T3, koTopble 6binn NyONNMYHO pacKpbiTbl U NpeacTaBnsoT cobon cnocob, yxe
n3BeCTHbIN 0bLwmHe obnagatena T3. B aTom cnydae naTeHT Takke 6yaeT HeaencTBUTENbHbIM
B CWMY OTCYTCTBMS HOBWU3HbI UM N306peTaTenbCkoro YpoBHS.

(iv)  ®opMmbi OXpaHbl, He rpedycMmampugaeMble CyuecmayouuMu MexoyHapoOHbIMU
cma+HOapmamu

KoHkpemHoe mpebosaHue o packpbimuu, kacarouweecsi T3

98. BBoAHbI KOMMeHTapuii. B page cTpaH yCcTaHOBMEHbI crieunarnbHble MexaHU3Mbl,
kacatowumecs T3 (a Takke reHeTUYECKMUX PECYPCOB, KOTOPLIE HE ABNAOTCA NPegMeToM
paccMOTpEeHNs B HacTosaWweM aHanuae npobenos), B hopMe BKMNOYEHNS B HALMOHANbHbIE
NaTeHTHbIE 3aKOHbI JOMOMHUTENbHbBIX TPeboBaHMN O pacKkpblTUN nHdopmauun. OHm
0643bIBalOT NML0, NofatoLLee NaTEHTHYIO 3asBKY, pacKpbiBaTb UCTOYHMK UMW NPOUCXOXAEHNE
T3, ncnonb3yembix B 3a8BNsIEMOM U3006peTeHN, a B psiAe Cryvae Takke npeactaBnatb
AoKasaTenbCcTBa NpeaBapuUTENbHOrO NONyYeHUS MHPOPMUPOBAHHOMO COrfacusa 1 Hanu4uns
AOroBOPEHHOCTEN O CnpaBeaIMBOM COBMECTHOM MONb30BaHUK Bbirogamu. Takoe TpebosaHue
He NPeayCMOTPEHO MEXAYHaPOAHbLIM NPaBOM, XOTSl BHOCUIUCH NPEANoXeHns > —
nogaepxaHHble psagom ctpaH — o nepecmoTtpe Cornawenuns TPUMC ¢ BknioyeHneM B HEro

33 Cwm. npegnoxeHus, npeactasneHHsle B KomuteT BTO no ToprosbiM neperosopam (okymeHT TN/C/W/52 ot
19 niona 2008 r. n gokymeHT TN/CW/59 o1 19 anpens 2011 r.
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nogo6bHoro TpeboBaHUSA, 1 HECKONbKO NPEANOXEHWIA O BBEAEHMMN TAKOro TpeboBaHuNs Takke
BHOcuNuch B pamkax BOMC. [pyrvne CTOpoHbI BO3paXkanu NpoTMB Takoro TpeboBaHms 1
NOCTaBWMM NOA COMHEHME ero LenecoobpasHocTb. B pamkax HacTosLero aHanu3a HUKaKkom
OLEHKM 3TUX NPOTUBOMOJSIOXKHbIX MHEHWUI HE [aeTCs, N NULWb KOHCTAaTUPYeTCA 00 bEeKTUBHbIN
dakT Hanmumsa YncTo hopmanbHoro npobena B BUAE OTCYTCTBUS B MEXAYHAPOOHbLIX
nonoxeHusix ntoboro nogobHoro TpeboBaHus. Bonpoc o HeobxoaumocTu n cnocobax
yCTpaHeHus 3aToro npobena, pasymeeTcs, SBNgeTca npegmMeToMm 06CyXaAeHUsT BONPOCOB
NONMUTUKN MeXAy rocyaapCTBamu.

99. Tllpoben: B mexagyHapoOHOM npase He CyLLEeCTBYET HUKAKMX KOHKPETHbIX TpeboBaHui
PacKpbITUSA NULOM, NOAAIOLLMM NATEHTHYIO 3asBKY, MCTOYHUKA Unu npoucxoxaexus T3,
MCMOoNb3yeMbIX B 3asiBIEHHOM M300peTeHnn, Nnm packpbiTUa MHOPMaLUM O Hanuuum
npeaBapuTENbHOrO MHPOPMUPOBAHHOIO COrnacus 1 CnpaBeasIMBoOro COBMECTHOMO
Nonb30BaHWs BbIrO4aMMU.

100. lNpoGen: B mexagyHapooHOM MpaBe He CYLLECTBYET HUKAKOrO KOHKPETHOro TpeboBaHus
packpbITUa NUuaMn, NoAatoLWLnMMKM NaTEHTHbIE 3asBKU, UHPOPMALMK, UMEIOLLLEN OTHOLLIEHME K
BOMpocaM NaTeHTOCNOCOBHOCTU, HaNnpMMep, MHpopMaLmMmM 0 COOTBETCTBYHOLLEM U3BECTHOM
YPOBHE TEXHUKMN.

OxpaHa om Heob60CHO8aHHO20 0boz2alwleHus 8 pesyribmame Ucronb308aHus T3,
He3aKOHHO20 MPUCBOEHUSI U HerpasoMepHO20 Ucrosb3osaHusi T3

101. BBoaHbI kKOMMeHTapuin. CyLLEeCTBYHOT pasfvyHble OLEHKN OTHOCUTESNBbHO MOMHOMo
00beMa NpMMEHEHNS MEXOYHAPO4HOW HOPMbl O HEOOXOOUMOCTU NpeceveHns
HegoOpPOCOBECTHON KOHKYPEHLINN, 3aKpensieHHOM B [apuKCKOi KOHBEHLMUN.
HenobpocoBecTHble AENCTBUS, KOTOPbIE AOMKHbI MPEeCceKaTbCsl B COOTBETCTBUN C 3TON HOPMOA,
BEPOSITHO, OXBATLIBAOT, MO KpanHen mepe, HEKOTopble PopMbl HE3aKOHHOIO NMPUCBOEHUS U
NPOTUBOMPABHOIO UCMONbL30BaHNA T3, HO CTOSb XKe BEPOATHO, YTO OHU OXBaTbIBAKOT HE BCE
Takne OenCcTBUS, BKIloYas BCe BUAbI MCNOMb30oBaHME T3 B KOMMEPYECKMX U MPOMbILLIIEHHbIX
Lensix, KOTopble MOryT CHMTATbLCH MPOTMBOPEYaLLMMN YECTHON KOMMEPYECKON NpakTUKe unm
npuHUUNam cnpaeseanneocTn. Ha mexayHapogHOM ypOBHE CyLLECTBYIOT 6onbLume
pacxoXxneHusi BO MHEHUSAX OTHOCUTENBHO TOro, Kakne MMeHHO BUAbl ucnonb3oBaHusa T3 moryT
CUMTaTbCS HE3AaKOHHbLIM MPUCBOEHNEM, HEOCHOBATENbHBIM 00OraleHMeM Unn UHbIMKU BUaaMm
NPOTUBOMPABHOIO UCMONbL30BAHMS, a Kakue Buabl Mcnomnb3osanns T3 nuuamum, He
SABMSOLWMMNCS YrieHaMM OOLMHBbI MPONCXOXOEHUS (BKITHOYas KOMMEpPYECKoe UCMOoNb3oBaHme),
MOryT cunTaTbCcs 4OOPOCOBECTHLIMM U NpaBoOMeEpPHbIMU. He Bce BMAbl ncnonb3oBaHmsa T3
TPEeTbUMMK NULAMU MOTYT CYUTATLCA NONHOCTLIO 3aKOHHBIMW UM NOSTHOCTBIO HE3aKOHHBIMU, U
OTHOCUTENBHO MX pasrpaHNYEHNs BbICKa3bIBAKOTCA pasfnyHble MHEHUS. OTU pasnunyHble
MHEHMWSI CBMAETENBLCTBYIOT O HanMuumn npobena, 3akn4yaoLLLEerocs B OTCYTCTBUM
MEeXAYHapOLHbIX PYKOBOAALUMX MPUHLMMNOB B JAHHOW 06nacTu.

102. TMpoben: B mexayHapoaHOM npase He CyLLecTBYyeT HUKaKoro onpeaeneHHoro
TpeboBaHMsi OTHOCUTENBHO MPECEYEHNSt HEOCHOBATENbHOrO oboralleHns 3a c4eT
ncrnonb3oBaHusa T3 nnm HE3aKOHHOro MPUCBOEHNST NN HEMPABOMEPHOIo NUCNONb3oBaHus T3, n
HUKaKNX MeXAYHapOoLHbIX PYKOBOAALLMX NPUHLMNOB, ONpeaensatoLmx NOHATUS 3aKOHHOTO U
no6pocoBECTHOro ncnonb3oBaHus T3, a Takke HEOBOCHOBAHHOIO oboralweHns unm
HEe3aKOHHOI0 NMPUCBOEHNS.

103. lMpumep: lNMpuMeHUTENBLHO K BbiLLENPUBEAEHHOMY NMPUMeEpPY 3TOT Npoben kacaeTcs npasa
Ha BO3paXKeHue Unu NpUMeHeHne cpeacTB NPaBOBON 3aLUUTbl B CUTyauuum, Korga TpeTbe nuuo
ucnoneayet T3, npuHagnexawue obLuHe, Hanpumep, Ang NPon3BOACTBa nevyebHbIX CpeacTs
N3 «HaTyparnbHbIX NPOAYKTOB» UMW NeKapCTBEHHbIX NpenapaToB, KOTOPble OCHOBaHbI
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HenocpeaCTBEHHO Ha 3TUX 3HaHUAX U B KOTOPbIX NPAMO UCMOJIb3YIOTCA U3BECTHbIE CcBOWCTBa
Oronorn4yeckmx MaTepunanoB, CoCTaBnAalOWLNE SNIeMeHT 3TUX 3HaHWUA.

104. MOXXHO NpMBECTU HEKOTOPbIE ApPYyrhe Npumepsi:

- nevyebHOe CpeacTBO UMM NeKapCTBEHHbIV NpenapaT, Nofly4YeHHble HeNnocpeaCcTBEHHO
C ucnosnb3oBaHnem T3, npuHagnexawmx KOpeHHon obLLUMHE;

- ne4yeBHOe cpeacTBO MMM NEKAPCTBEHHbIV Npenapar, U3roToBrneHHbIe C
MCMONb30BaHNEM YacTUN 3HAHWUIA, N3BECTHbIX LLIMPOKON NyGrunKke;

- ne4debHOe CpeaCTBO UMK NIEKAPCTBEHHbIN Npenapart, U3rOTOBIIEHHbIE C
Mcnonb3oBaHMEM 3HaHUN, AononHALWmnX T3.

105. CniegyeT Takke geTanbHee paccMOTPEeTb criyvau, korga T3 Bxoaunu B coctaB 00bekTa
KaKnx-TO MHTENNEKTyarnbHbIX NpaB, ga)Xe eCnv NocrneaHun He OCHOBaH Ha T3
HenocpeacTBeHHo. Ecnu Takoe ucnonb3oBaHne T3 B cocTaBe HOBOro NpoaykTa He
Yy4MTbIBaAETCH, 3TO MOXET cuMTaTbCs Npobenom B oxpaHe T3.

106. B kaxgom crnyyae npu BbISCHEHUW HaNM4msa npobena B oxpaHe OT HE3aKOHHOIo
npuobpeTeHns Nnm HeocHoOBaTeNbHOrO oboraleHs Heo6xoaumMo AaTb OTBET Ha crneayoLume
BOMPOCHI:

- Korga Takoe ucnonb3oBaHue T3 nopoxaaeT 0643aTenbCTBO yKka3blBaTb OOLMHY B
KayecTBe X UCTOYHMKA, AeNUTbCA C HeW pesynbTaTamMu UX UCMOSb30BaHMS UK
MHbIM 06pa3om BbinnadMBaTh ObLWMHE BO3HArpaXaeHne n npusHaeaTh ee npasa, u
korga nobas popma NCNoNb30BaHUS CYNTAETCA HEOCHOBATENbHbLIM oboralleHnem
UNn HEe3aKOHHbLIM NpuobpeTeHnem?

- Kakasi CBsi3b [OJKHa CyLLeCcTBOBaTb Mexay hopMon A0CTyna K 3HaHUSIM U X
nocreayLwmmMm UCrnonb3oBaHnem?

- BNUAOT N1 0OCTOATENBLCTBA, NPU KOTOPbIX 3HAHWUS ObINM NEpBOHAYarnbHO MOSyYeHbl
OT OOLWMHbI, Ha TO, CYMTAETCS NN NX UCMONb30BaHNE HE3AaKOHHLIM MPUOOPETEHNEM
W1 HeocHoBaTeNbHbIM oboraleHneM, Unu 3To 3aBUCUT TOSbKO OT criocoba
MCcnonb30BaHNA?

- orpaHmn4mnBaeTCsd i HE3aKOHHOE npmo6peTeHme TOJ1bKO LUMPOKNM UCMNOJIb30OBaAHNEM
Takux 3HaHWN B KOMMepPYeCKUX Lenax nnn TakoBbiM Takke cHUTaeTcA
HeKoOMMep4ecKoe ncnornb3oBaHne Unn orpaHM4eHHoe KommMmep4yeckoe
ncnonb3oBaHne?

107. B ogHOM 13 KOMMeHTapmeB Obina BbiCka3daHa 03ab04eHHOCTb MO NOBOAY TOro, YTO
MeXAyHapoAHble CTaHAapTbl HE NO3BONSAT O6LWMHAM NPenaTCTBOBATb NUCMONb30BaHMIO
APYrMMU Nnuamm anemMeHToB T3 B NPOMBbILLIIEHHbBIX 1 KOMMEpPYECKMX Lensax 6e3 ykasaHus
WCTOYHUKA 1 NpedocTaBneHns cnpaBenmBbIX Bbirog B 0OMeH Ha Takoe ucnonb3oBaHune. B
APYromMm KOMMEHTapuM oTMeYanunchb HeraTMBHbIE NOCNEACTBMS, KOTopble ByaeT nmeTb
OTCYTCTBUE Haanexalumx CaHKLMIN C TOYKN 3PEHNS BO3MOXHOCTEN BO3MeELLeHMs yulepba,
NPUYNHSAEMOTO HE3AKOHHBLIM NpMobpeTeHneM.

lNpedsapumernbHoe UHOPMUPOBAHHOE coanacue

108. BBoaHbI kommeHTapun. KBP npusHaeT npaBo npegBapuTenbHOro MHAOPMUPOBAHHOIO
cornacusi B OTHOLLEHWUW reHeTUYeCKUX pecypcoB, a B BOHHCKMX pyKOBOASALMX NPUHLMNAaXxX
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OTMEYaeTCsi, YTO OHO MOXET TakkKe NPUMEHSTLCA B OTHOLWEHUN T3, cBA3aHHbIX C
GuopasHoobpasunem. CtaTbsi 7 HaromMckoro NpoToKoNa rmacuT: «B COOTBETCTBUM C
NonoXeHnsM1 BHYTpUrocyaapCTBEHHOrO npaea kaxxgas CTopoHa npuHumMaeT
COOTBETCTBYHOLLME MEPbI C Lienbto obecnevyeHuns Toro, YTobbl 4OCTYN K TPagULMOHHBIM
3HAHWAM, CBA3AHHBIM C FEHETUYECKUMUN PECYPCaMU, HOCUTENSIMU KOTOPbIX SIBASIKOTCA KOPEHHbIE
N MEeCTHble OOLLMHbI, OCYLLECTBIIANCSA C NpeaBapuUTENbHOro 1 060CHOBAHHOIO COrnacus unm
0006peHnst M NpW y4acTum LaHHbIX KOPEHHbIX M MECTHbIX OOLUH 1 4TOObI ObINK YCTaHOBMEHDI
B3aMMOCOrnacoBaHHble ycrnoBusi». OOHAKO HE CyLLEeCTBYET HMKAKOW OnpeaeneHHOoN
MeXOYyHapPO4HOW HOPMbI, B KOTOPOW NpU3HaBanocb Obl NpaBo NpeABapUTENBHOMO
NHCOPMMPOBAHHOIO COrnacus NPUMEHUTENbHO KO BCEM TPAAULMOHHbLIM 3HAHUSIM.

109. lNpo6Gen: OnpegeneHHas opMynNUPOBKa NpMHUMNa HEOBX0aUMOCTU CBOGOAHOrO
npenBapuTENbHOro MHPOPMMPOBAHHOIO COrnacus Ha Ucnonb3oBaHne T3, HOCUTENEM KOTOPbIX
ABNSAETCHA NPU3HAHHAA KOPEHHasi UM MecTHas obLwmHa.

110. lNpoGen: Eue oanH npoben, BbIsIBIIEHHLIN B KOMMEHTapUSX, KacaeTcs cuTyaumm, korga
o6s3aTenbcTBa OTHOCUTENBHO HEOHXOAMMOCTM NONYYEHNst NpeaBapUTENbHOIO
MHAOPMUPOBAHHOMO COrnacusa 1 3akoHOA4aTeENbCTBO O AOCTYNE M COBMECTHOM MOMb30BaHUN
Bblrogamu, NpeayCcMOTPEHHbIE B OAHOM CTpaHe, MOryT He MPUMEHATLCS B TPETbEW CTpaHe, B
CBS3M C YEM BCTAET BOMPOC O NPEnATCTBUAX ANSA SKCTEPPUTOPMANBHOIrO NPUMEHEHMUS Taknx
HOPM CydamMu B TPETbMX CTpaHax, B TOM YUCAe Npy Hann4Mm unm B OTCYTCTBME
MeXOyHapOAHOM HOPMbI, KacatoLencs oxpaHbl T3.

111. lMpumep: Y4eHbIn-aTHOBOTaHMK OCYLLECTBNSAET NPOrpaMmy NnosieBbiX MCCNeaoBaHUN,
KacaroLmxcs TpaaMUMOHHbIX 3HaHU onpeaeneHHon obwmHel. OH He 065a3aH 3anpawnBaThb
cornacue obLWuHbI Nepea Tem, kak cobupaTtb Takme 3HaHUS, KOTOpble OH MOXET aarnee
cB0OOOOHO NPeaoCTaBnATL APYrMM NvuaMm, a Takme apyrue niua — Ucnonb3oBaTh B
KOMMEpPYECKMUX NN NPOMBILLUNEHHbIX LENsX.

112. BO3MOXHO Takke CcyLlecTBOBaHWE npobena ¢ NpakTU4YeCcKOoM TOYKN 3pEHMS, MOCKOMbKY
cosfaHune aEeKTUBHOM CUCTEMBI CepTUcmKauum n cuctemaTnsaumm gaHHblx Tpedyet
NPaKTUYeCKON NOLAEPXKKM, a AN NOATBEPXKAEHMS NpegBapUTeNibHOro MHPOPMUPOBAHHOIO
cornacmsi, 0CoO6eHHO Cornacust MECTHbIX U KOPEHHbIX OOLLMH, TpebyeTcsa NHCTUTYLMOHAarbHas
nogaepXka u COOTBETCTBYIOLLIEE 3aKOHOAATENbCTBO; Takas NOMOLLb B KPAaTKOCPOYHOM nriaHe
cnoco6ceTBoBana Okl pelleHno NpobnemM NPOTMBOMNPABHOIO UCMOMNb30BaHUSA U HE3AKOHHOIO
npuceoeHuns T3.

lpaeo Ha yKa3aHue UCmo4YHuKa U coxpaHeHue yeriocmydocmu

113. BBogHbI koOMMeHTapuii. [Monb3oBaTenb TPAgULMOHHBIX 3HaHWI, Kak NpaBuno, He 0643aH
yKasblBaTb HOCUTENS NN UCTOYHUK 3HaHUN. Kpome Toro, nonb3oBaTtenb He 06s13aH
OTHOCUTBLCS K 3HAHUSAIM C YBaXKeHNeM 1 nsberatb OpM UCNONb30BaHNS TPAAULNOHHBLIX 3HAHWIA,
KOTOpble BOCMNPUHNMAIOTCH Kak OCKOPOUTENbHbIE MO KyIbTYPHLIM MpUYMHaM Unu Korga
TPaAVLUMOHHBIE 3HAHWS UCMONb3YOTCS B POPMax, NoApPbLIBAKLLNX UX NOASIMHHOCTb MUIK
LeNnocTHOCTb. Bo MHOrMX cny4vasx onpeaenntb BCE UCTOMHUKN 3HAHWIA CITOXHO MK
HEBO3MOXHO, U MO3TOMY NpeaycMaTpuBaTh NpaBo BO3paXKeHWUst NPOTUB OnpeaeneHHbIX BUO0B
ncnonb3oBaHusa T3 MOXET OblTb HEYMECTHbLIM UK counarnbHO HENPOAYKTUBHBIM. TeM He
MeHee oTMevanacb BaXXHOCTb CO34aHus NogobHOro MexaHmama — Hanpumep, XoTs 6bl B
OTHOLLEeHUN Takux T3, KOTopble MMEKT 0COB0 cakparnibHoe 3Ha4YeHne UM 0COBEHHYHO BaXKHOCTb
AN KONNEKTUBHON MOEHTUYHOCTH OBOLWLMHBI. POpManbHO MexayHapoaHble HOPMbl He
npeaycMaTpuBaloT Takoro TpeboBaHMs, N B 3TOM YMCTO (DOPMaribHOM CMbICIE MOXHO rOBOPUTb
O CyLLecTBOBaHUKM Npobena: 3TO He 03HavaeT, YTO Takow Npoben Hy>KHO BOOGLLE YyCTPaHATb,
NN Kakum o6pas3om 1 B KaKOW CTeNeHn ero cnegoBano 6bl yCTpaHWUTb; BCE 3TO CEpbe3Hble
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BOMNPOCHI MOJIUTUKMN, Tpe6yrou_|,|/1e obcTosaATenbHOro N3y4eHun4. Tem He MeHee ¢ (bopMaanon
TOYKU 3pEHNA MOXHO roBOPUTb O HAINM4Ynm Takoro npo6ena.

114. Tpo6en: lNpaBo Ha Bo3paxeHue NpoTMB ucnons3oBaHua T3 6e3 onpegeneHHoro
yKa3aHusl 06LLUMHbI, KOTOpasi ABNAETCH PaKTUHECKMM UCTOYHUKOM 3HaHWN.

115. TMpoben: lNpaBo Ha Bo3paxeHue NPOTMB UCNONb3oBaHWUS T3 B TeX cny4vasix, korga Takoe
NCNonb3oBaHMe ABNAETCA OCKOPOUTENbHBLIM ANA O6LWMHBI MO KYyNbTYPHbLIM U AYXOBHLIM
nNpUYMHaM 1N MHbIM 06pa3oM HapyLlaeT LEeNOCTHOCTb TakUX 3HaHWN.

116. TNpumep: TpaguUMOHHBbIE 3HAHUS, ABNAOTCA YEePTON MOAEHTUYHOCTU OnpeaeieHHON
OBLLNHBI, NICNONb3YOTCA TPETBMM FULIOM B COCTaBe KOMMEPYECKOro NpoaykTa; fnpu aToM
o6LMHa He yKa3blBaeTCHa B KAa4eCTBe MCTOYHMKA, co3faTens unn TpaguumMoHHOMO XpaHuTens
3HaHui. Kak BapuaHT, Takom NpoAyKT npeanaraeTcs u pacnpocTpaHaeTcs B hopmax, KoTopble
ABNATCHA YHU3UTENbHBIMU UM OCKOPOUTENBHBIMW ANSA OBLLMHbI, SBNAIOLWENCS MCTOYHMKOM T3
(BTOpas npobriema 4aCTUYHO peLlaeTcs NpUMeHeHEM nonoxeHun ctatbh 10bis Mapwuxckon
KOHBEHLWN).

(v)  Omcymcmeue npae Ha rosiy4eHue 803Hazpak0eHus Uil UHbIX 8bi200

117. BBoaHbIn KOMMeHTapuia. Mo aHanornn ¢ NpaBoM Ha CnpaBeanMBOE BO3HaArpaXKaeHue,
npegycMOTPEHHbLIM B HEKOTOpPbIX cuctemax VIC, n B COOTBETCTBUM C TEOPUAMMU
«KOMMNEHCaTOPHOM OTBETCTBEHHOCTMY» M NPUHLMNOM CNpaBeaIMBOro pacnpegeneHuns Bbiroq
npegnaranock NpeaocTaBnaTb HocuTenam T3 NpaBo Ha crnpaBenMBYO OO0 y4acTusa B
Bbirogax, u3snekaemMbiX 4pyrumMu nuuamMmm n3 UCrnonb30oBaHMs UX 3HaHW, 0COBEHHO Korga peyb
naet o PUHaAHCOBOM UM koMmep4deckon Boiroge. (OgHako BhIrogbl He 06s3aTeNbHO JOMKHbI
ObITb PUHAHCOBBLIMU UNWN OEHEXHBIMU caMu Mo cebe, 0COBEHHO eCcnun COOTBETCTBYHOLLLANA
AEeATENbHOCTb NPOTUBOPEYUT LLEHHOCTSIM UMK SIBHO BbIPAXXEHHbIM XeNnaHnsM o0LwmHbl). Y
TPaANLUMNOHHBIX 3HAHUIN MOXET ObITb MHOIO Pa3HbIX HOCUTENEN: OTAENbHOE NTULIO MOXET UMETb
npaBo Ha KOMMEHcaUIo NN nony4vyeHune Boirod, MM6o T3 MoryT 6biTb HACTONBKO «Pa3MbITbIMU»
Nno CBOeMY NPOUCXOXOEHUI0, YTO CNpaBeanuBbIM MEXaHU3MOM pacnpenernieHns Bbirod MoXeT
ObITb TONbKO HaUMOHAasbHLIN, rModanbHbIA UK perMoHanbHbIn oHL. Takum obpasom,
NOMMMO MU3y4YeHNs1 BO3MOXHOCTM NpefoCTaBreHMsi MpaBa Ha CrpaBeniMBoe BO3HarpaxaneHue,
B paMKax aHanu3a npobenoB MoXHO Obino Gbl Takke paccMoTpeTb BONPOC 06 OTCYTCTBUU
Hagnexalwmx MHCTUTYLMOHarbHbIX paMoK, obecneuynBaroLLmnx ynpasneHne omHaHCoOBbIMU UK
WHbIMKM BbIro4amMu 1 UX pacnpegeneHue.

118. lMpobGen: KonnekTnBHOEe NpaBoO Ha CNpaBeaSIMBOE BO3HArpaXkaeHue nunm apyroe
paBHOMpaBHOE y4acTue B BbIrogax OT KOMMEPYECKOro NCNoNb3oBaHms T3 B LENOM UK UHbIX
Bbirogax ot T3, NOMMMO MNpaB, YCTAHOBIEHHbIX AN KOHKPETHbIX chopMm T3, Takux, kak T3,
CBsi3aHHble ¢ buopasHoobpasmneMm, aensowmeca npeametom KBP.

119. lNpoben: Hagnexawiaa MHCTUTYyLMOHabHas CTpykTypa cbopa n cnpaBeanueoro
pacnpegeneHus Bbirog (0Cob6eHHO B TeX Criyyasx, Korga Takme Bbirofbl HOCAT (PUHAHCOBbLIN
xapakTep).

120. TNpumep: TpagMUMOHHbIE MEOANLMHCKME 3HAHUS HEKOW OBLLMHBI ObiN NCNONb30BaHbI ANg
pa3paboTkn NonNynspHON cepum NOTPEOUTENBLCKON MEOULNHCKOW npoayKuun. Mommmo apyrnx
coobpakeHUn (Takux, Kak NpaBo Ha ykazaHne UCTOYHMKA) OBLLMHA MOXET MMETb MPaBo Ha
y4yacTue B BbIrofgax OT Takon KOMMEPYECKOM AeaTenbHOCTU. Takue Bbirogbl He 06s13aTenbHO
OOIMKHbI ObITb MMEHHO (PMHAHCOBBLIMU (M YNeHbl OBLLMHBLI MOTYT HE MPUBETCTBOBATbL TaKyH
MOHETM3aLMI0 NX 3HAHWUI), HO MOTYT peanu3oBbLIBaTbLCS B HEhMHAHCOBOW hopme, Hanpumep B
dopMe y4yacTusa B Hay4HO-UCCNeL0oBaTENbCKON EATENbHOCTU, HaANeXallero KyfbTypHOro
pa3BUTUA OBOLLMHBI M YCTOMYMBOro cbopa Mcnosnb3yeMbix MaTepmarnos.
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V. COOBPAXEHWA, KACAOLWNECA OMNPEAENEHNA TOIO, CINEAYET JN
YCTPAHATb 3TU NMPOBEJbI

121. CoobGpaxeHusi, KacaloLimecs onpeaeneHns LenecoobpasHoOCTN yCTpaHEHWS BbISIBNIEHHbIX
npo6enoB, MOXHO NoOApPa3aennUTb Ha:

- coobpaxeHUst UHCTUTYLMOHANbHOro/NpoLeaypHOro xapakrepa; u
- NpUHUMNNanbHbIe COOBpaxeHus.

122. CoobGpakeHNst MHCTUTYLIMOHANbHOro/NpoLeAypPHOro Xxapakrepa BKIIYakoT BONPOChl O
TOM, NO3BONSAIOT NN MEXAYHaPOAHbIE MpoLueaypbl, KOTOPbIE YXKe CyLLECTBYIOT, YCTPaHUTb
KOHKPETHbLIN NPo6er, 1 YTo 3TO 03Ha4YaeT C TOUKMN 3peHUs danbHenwen paboTkl No ero
ycTpaHeHuo. MNMommmo obcyxaeHuns cogepxaTenbHOro Bonpoca naet obcyxaeHvne
«npoueccyarbHbIX» BOMPOCOB, KacarwLleecs opyma nnm popymos, KOTopble crieqyeT cuntatb
Hagnexawmmmn ansa yctpaHeHus Takoro npobena.

123. TMpuHUUNManbHble coobpaxxeHus, C OPYron CTOPOHbI, BKITOYAOT PAaCCMOTPEHME BOMPOCOB
Hannumsa yéegmTenbHbIX NPUYKH A8 YCTPAHEHNUst TOTO UM MHOMO KOHKPETHOro npobena Ha
YPOBHE MONUTUKA. Hanpumep, MOXeT B NPUHLNMNE CYLLECTBOBaTb NPaBOBON «Npoben» B
oxpaHe T3 oT HEKOMMEPYECKOrO UCMOSb30BAHNSA B NINYHbIX LIENAX, O4HAKO ero ycTtpaHeHune
MOXeT ObITb COMTEHO HEOCTATOYHO NPUOPUTETHON 3ada4den NONNTUKK, MO KpanHen Mepe, B
CpaBHEHMM ¢ Npobeniom, kacarLwmmcsi CnocoboB KOMMEPYECKOIO UCMNOSb30BaHNA 3HAHUI C
Lenblo M3BNeYeHns Npmnodbinn.

124. [ononHuTenbHble COOBpaXKeHUst MOryT KacaTbCsl OnNpeaeneHnss He caMmomn
LenecoobpasHOCTM yCTpaHeHUs npobena, a crnocoboB ero ycTpaHeHUst — Hanpumep, Kakasi
dopma ycTpaHeHus BbisBNEHHOro npobena dyaet Hambonee agekTMBHON: ob6A3aTenbHas
HOpMa MeXayHapogHOro npaea, Mepbl CTUMYMPOBAHNE Ha NONIMTUYECKOM YPOBHE UK
TMMOBOWN 3aKOH? 3TK COObpakeHUs1 B OCHOBHOM pacCMaTpUBalOTCA B 3aKMIOYUTENIbHOM
pasgene HacTosiLero aHanusa npobenos.

(a) [NpuHyunuanbHblie coobpaXxeHusi

()  MexdyHapodHoe rpaso u nosiumuka

125. dopmumpytowancs 6a3a MexgyHapogHoro npasa U NOAUTUKK B 06nacTtu oxpaHbl T3
MOXET NOPOAUTbL NpeaCTaBfeHne 0 TOM, YTO ANSA YCTPaHEHUS BbIABMNEHHbIX NPOOenoB MOXeT
noTpeboBaTbCA KOPPEKTMPOBKA HOPM OXpaHbl MHTENNEKTyanbHbIX NpaBs. MHbIMK crioBamu,
CABMWIN N KOHEYHble pe3yrnbTaTbl MPOLECCOB, MPOMCXOAALLMX B 0611acTM MeXAyHapOAHOro
nybnnyHoro npaea MoryT paccMaTpuBaTbCst Kak «COOBpaXKeHne», BaXXHOE Ansi onpeaeneHns
LenecoobpasHOCTU yCTpaHeHus Npobenos: pesynbTaTt B 06nacT npasa unv NONUTUKA B
CMeXHOoM 06nacTv MOXET, B MpUHLUUMNE, paccMaTpmBaTbCs Kak cnocob BbisiBNeHus npobena B
cucTeme 3akoHogaTenbcTBa no Bonpocam VC Ha onpeaeneHHoMm ypoBHe geTanunsauun. K
Taknm npoLeccam — OXBaTbiBaOLWMM Kak MMMNepaTUBHbIE HOPMbl MEXAYHapO4HOro Npaea, Tak u
pekoMeHZaLumm no BbipaboTke NONUTMKN, NOAOOHbIE AeKnapaumsamM — OTHOCSTCS:

- 3aknoyeHue u Bctynnenne B cuny ctatbk 8(j) KBP, koTopas npegycmaTtpuBaeT
yBaXKeHne, coxpaHeHue n nogaepXxaHve TpaguumMOHHbIX 3HAHWI, KacatoLMXCs
6ropasHoobpasus;
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npuHaTne deknapauun OpraHmnsaumm O6beanHeHHbIX Haunin 0 npaBax KOPEHHbIX
HapoJoB, B KOTOPOM ChOpMYnMPOBaH LLIMPOKWNIA KOMMNEKC Npas, HeNocpeaCTBEHHO
OTHOCSLLMXCA KaK K COBCTBEHHO TPaAULMOHHbLIM 3HAHUSAM, TakK U CBA3AHHBbIM C HAMIN
npasam VC (6yayun mexayHapoaHoW Aeknapaumnen, oHa cuMTaeTcs JOKYMEHTOM,
OTpaxkatoLLMM yxe CyLeCTBYOLLME HOPMbI, @ HE CO34atoLUM KOHKPETHbIE NPaBOBbIe
oba3aTenbcTBa);

3akntoveHune n Bctynnenune B cuny MAOMPPIICX ®AO, koTopbin TpebyeT oxpaHbl
TPaAVLMOHHBIX 3HAHWI, KaCaroLLMXCS reHEeTUYECKNUX PECYPCOB pacTeHu Ans
npou3BoACTBa NPOAOBONLCTBUSA U BEAEHUS CENMbCKOro XO35NCTBA;

pacTyuiee npusHaHne TPaaMLMOHHbIX 3HAHWUIA B KAYE€CTBE OOHOr0O U3 Ba)KHEMLLNX
3N1EMEHTOB MONMUTUKM 30paBOOXpPaHEHMs (B YacTHOCTU, B aoknage Komuccun
BcemupHon opraHusauum 3apaBooxpaHeHms no npaBam MHTENNEeKTyanbHOM
COBCTBEHHOCTU, MHHOBALMAM U 34paBOOXpPaHEHUto U B nobanbHow cTpaTterum B
obnacTtu 3gpaBoOXpPaHEHNsI, UHHOBALMI N MHTENNEKTYyarnbHOM COBCTBEHHOCTMH,
npuHaTon BcemupHom accambneen sgpaBooxpaHeHust B mae 2008 r.);

B KOOHBEO npegycmatpuBatoTcst 06513aTeNbCTBA B OTHOLLIEHMW OXPaHbl, MOOLPEHUS
N NCNOSMb30BaHMSA COOTBETCTBYIOLLMNX TPAANLMOHHBIX N MECTHbBIX TEXHOMOIMIN, HOY-Xay
N NPaKTUKuK;

BBMAY B3anmoces3m mexagy T3 n TBK obecnedeHne 6onee achdekTmBHbIX
pe3ynbTaToB B 06n1acTu Npaea u perynmpoBaHns, KacaroLMXCa COXpaHEHUS
HemMaTepumarnbHOro KyrnbTypPHOrO HaceneHus 1 NOOLWPEHMUS KYNbTYPHOTO
pa3Hoobpa3unsi, MOXET MMETb 3PPEKT C TOUKMN 3peHNs oxpaHbl T3 (XoTa aTu obnacTu
nNonuTUKKN B BonbLUE cTeneHn oTHocATCA K oxpaHe TBK, n noaTomy B CBA3W C AaHHbIM
HanpasneHneM NonuUTUKM cnegyeT onMpaTbCA Ha YTOYHEHHbIV BapuaHT aHanusa
npobernoe B oxpaHe TBK);

npuHaTUe VHTepnakeHckon aeknapaumm no reHeTUYECKUM pecypcam XUBOTHbIX,
KoTopasi npegycMaTpmBaeT obecrneyeHme yyeTa, COXpaHeHUs! U NoaaepKaHns
TPaAWLUMOHHBIX 3HAHWUI, aKTyarnbHbIX 4SS CEMNEKLMOHHOIO XXMBOTHOBOACTBA U
XMBOTHOBOAYECKOrO NPOV3BOACTBA;

npuHATUE Harorckoro npoTtokona, paclumpstowero nonoxeHms KbBP, kacarowmecs T3.

126. lMpumenuTensHo K BOMC BaxHbIMM AN yCTpaHEHUSA HEKOTOPbIX M3 Npo6enos,
BbISIBNEHHbLIX B 3TOM NpoLecce, MOryT CHATATLCA ABa KOHKPETHbLIX COOBpaXeHus:

B koHTekcTe [NoBecTkn aHs BOVC B obnactu passuTtusi, paccMmaTpyuBaeMon
KomuTeTom no pa3sutuio U uHTennektyanbHon cobcteeHHocTn (KPUC) (cm.,
Hanpumep, gokymeHT CDIP/1/3), 6bino chopmynmnpoBaHo npeanoxeHue 18
CrneayoLLero cogepxaHus:

«HacTosiTenbHo npuseaTe MKIP yckopuTb NPOLLECC YCTaHOBMEHWS OXpaHbl
reHeTUYECKMX PECYPCOB, TPAAULMOHHbBIX 3HAHUI U DOMNbKIIOpa, He
NpeABOCXULLAS HUKAKOW pe3yrnbTaT, BKIOYas BO3MOXHYH BbIpaboTKy
MeXayHapOaHOro AOKYMEHTa UM [LOKYMEHTOBY.

npoanesas MmaHaat KomuTeTa Ha ceccum B ceHTabpe 2007 r., NeHepanbHas
Accambnes BOUC Takke peluuna, 4To oH «...0yaeT n ganee akTuBnsnpoBaTh CBOK
paboTy C Luenbio AOCTUXKEHMS COrnacus B OTHOLLEHUN MEeXAYHapo4HOro NpaBoOBOro
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[OKyMeHTa (0OKyMEHTOB) Mo BONPOCaM MHTENNEeKTyarnbHON COBCTBEHHOCTU, KOTOPbIN
obecneunt cbanaHcMpoBaHHyo U 3PAEKTUBHYIO OXPaHy... TPAAULNOHHbLIX 3HAHWINY.

COOé,D&)KGHUFI coyuaribHOeO, KyribmypHOeOo, rnosiumu4eckoco U 3KOHOMU4YeCKOcOo

xapaxkmepa

127. K noteHuuanbHO peneBaHTHbIM counarnbHbIM, KyINbTYyPHbIM, NONTIMTUY4ECKUM U
OKOHOMWYECKUM COO6pa)KeHVIFIM MOXHO, B HaCTHOCTU, OTHECTU cneaytouime:

(iii)

BHUMaHWe, KOTOPOe MHOrMe npeacTaBUTeN O6LLWH M MHOTUE NpaBUTENbCTBA
yOoensitoT 3asiBNEHUSIM O HECNPaBEASIMBOCTSAX, CBA3AHHbIX C HE3AKOHHBIM
NPUCBOEHMEM M HENMPaBOMEPHbLIM UCMoNb3oBaHMEM T3;

ponb T3 B 0becneyeHuu yCTOVI‘-IMBOFO pas3BnTnA Ha HU30BOM U MECTHOM YPOBHE;

B3aMMOCBS3b MeXay oxpaHon T3 1 coxpaHeHNEM KyrbTYPHOW N CoLManbHON
NOEHTUYHOCTWN KOPEHHbIX U MECTHbIX OBLLNH;

Bce 6onee wmpokoe ucrnonb3oBaHve T3 Ans peLeHnst MHOrMX NPOMBILLIEHHbIX U
KOMMEpPYECKMX 3aaay;

LIEHHOCTb W MpakTuyeckoe npumeHeHve T3, MMelLnX OTHOLLIEHNE K COXPaHEHMIO U
YCTOWYMBOMY MCMOMb30BaHNIO G1ONorMyeckn pasHoobpasHbIX pecypcoB B YCIOBUSIX
N3MEHEHNs OKpYXKatoLLeit cpeabl U KNUMaTa;

Bce bonee wmrpokoe ucnonb3oBaHne T3 B pasnuyHbix 06nacTsx perynmpoBaHus,
HanpuMMep TakmXx, Kak aHanu3 BO3AENCTBUSA Ha OKPY>KaloLLyt0 cpeay M OLeHKa
6e3onacHOCTU 1 3hPEKTUBHOCTN NEKAPCTBEHHBLIX NPENapaToB.;

MOHSATHS COIHATLHON OTBETCTBEHHOCTH M MOPAJIH, BKJIFOYAs ITHYECKHE
00s13aTenbCTBA.

3HaueHue oxpaHbl T3 051 pa3pabomku noauMuUKU U NpUHIMUS Mep

peeyriupogaHus e bornee WUPOKOM KOHMeKcme.

128. Kak cBugeTenbCTBYeT Lenbi pag NpaBoBbIX Y NONNTUYECKUX LOKYMEHTOB,
nepeyncrieHHblx Boiwe B pasgene (i), T3 ynoMMHaTCa U akTUBHO MCMOMb3YOTCA B pamMKax
MHOIMX NPOLIECCOB pa3paboTKM NONIUTUKN; TaKMe MPOLIECCHI BKIHOYAIOT:

oxpaHy 6ropasHoo6pasnsa 1 cnpaBeannMBoe UCNoMb3oBaHNe CBA3aHHbIX C HUM
BbIrOA;

Nnpu3HaHne npaB KOPEeHHbIX HAapO40B;

yKpensrieHne npoaoBosSibCTBEHHOW 6e30MacHOCTM U COAeNCTBIE NOBLILLEHWIO
pa3Ho0o6pa3ns NPOAOBONLCTBEHHbIX KyNbTyp;

obecneyveHne HagnexaLero ¢ TONKU 3peHNS KynbTypbl 4OCTYNa K ycrnyram
3 paBOOXpPaHEHNS;

yCTOMYMBOE pa3BUTNE HA HU30OBOM Y MECTHOM YPOBHE;

cMsirYeHme nocneacTBUin U3MEHEHUs KNMmaTa;
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- yacTuyHoe coBnageHue nporpamm HAOKP, ocHOBaHHbIX Ha TPaANLMOHHBLIX
3HaHusIX B COOCTBEHHOM CMbIcre crnoea, u nporpamm HNOKP, ocCHOBaHHbIX Ha
dopManbHbIX Hay4HbIX AUCLUMMMNHAX, TaknX, Kak BuoTexHonorma u dhapmMakosnorus;

- BKI1a4 CUCTEM TPaAMLMOHHBIX 3HAHWI B UHHOBALMOHHYHO AEATENBHOCTD U
KynbTypHOe pa3Hoobpasue.

(b) CoobpaxeHusi npoueccyasibHO20 Uu ghopmasibHO20 xapakmepa

()  KoHKkpemHbie coobpaxkeHus rnpouyeccyasibHo20 U ¢hopMaribHO20 Xxapakmepa

129. MNMomMMMO 3TMX OBLLMX BONPOCOB MONMTUKM CYLLIECTBYHOT Bonee KOHKPETHbIE COOBpaxKeHus,
KOTOPbI€ MOTYT CYMTATbCA BaXKHbIMU NS YCTPAHEHUS BbISIBNEHHbIX NPOGENOB; OHMW BKIOYAHOT:

- TO, YTO B paMKax MHOIMX HaLMOHaNbHbIX UM PEMMOHAbHbBIX MPOLECCOB YXe
BblpabaTtbiBatoTca 6onee achdekTMBHbIE Mepbl OxpaHbl T3: hopmmpoBaHme
MEXOYHapOo4HOro U3aMepeHust n obLuen nnatgopmbl MOryT cnocobcTBoBaTh
NpeoaorieHMIO NPaKTUYECKNX CIOXKHOCTEN M NPaABOBOW HEONPEAENEHHOCTU, KOTopble
B MPOTUBHOM Crly4ae MOryT BO3HUKHYTb MPU HANMynmn pasHbiX HAaUWMOHaNbHbIX U
pernoHasnbHbIX CUCTEM OXpaHbl T3;

- HeobxoaMMOCTb AanbHENLWero CoXxpaHeHUsl, HECMOTPS Ha yKa3aHHble Bbllle
obcToaTenbCTBa, Haanexallero pasHoobpasus CUCTEM PEryNMPOBaHUS, B CBSI3N C
TEM, YTO CUCTEMbI TPAANLMOHHBIX 3HAHUIA U KOHKPETHbIE CPeACTBa UX OXPaHbl
[OIMKHbI OTBEYaTb MECTHbIM NOTPEBGHOCTSAM U KyNbTYPHLIM HOPMaM;

- BO3MOXHbl€ CUCTEMHbIE NOCNeACTBNA HEQOCTAaTOYHOW onpeaeneHHOCTN HOPM
MexayHapogHoro npaea MC B o6nacTax, MMetoLmx oTHoLeHne K T3 u
TpagMUNOHHBIM CUCTEMAM 3HAHWI U MHHOBALWM;

- BO3MOXHbI BbIUIPbILL OT CHUXKEHWSI CTENEHN NPaBOBOW HEONpeaeneHHOCTH,
obycnoBneHHon 06eCnoOKOEHHOCTBLIO MO MOBOAY BO3MOXHbIX 00513aHHOCTEN NO
BMNafEHNIO NN XPaHEHMIO, CBA3AHHbIX C T3;

- M30EpPXKW U BbIroAbl, CBA3aHHbIE C MPUMEHEHNeM obLLero MexxayHapoaHoro noaxoaa
K PELLEHMIO BONPOCOB OXpaHbl T3 UM co3gaHuio HOBOM hOpMbl OXpaHbl
NHTEeNNeKTyanbHOM CO6CTBEHHOCTH, BKIKOYasi NOCNeACTBUA ANSA BbINOMHEHUSA
aAMUHUCTPATUBHbIX OYHKLMIA Ha HAUMOHANbHOM N permoHanbHOM YPOBHSX U
AOCTYMNHOCTW OXpaHbl A5 UHOCTPaHHbIX HocuTenen T3;

- pasnuuus 1 B3anMOCBSI3N MeXay 3aKOHOAaTeNbHO-HOPMOTBOPYECKUM NOAXOO0M, C
MOMOLLIbIO KOTOPOro onpeaensTcsa obLme NoTpebHOCTU 1 cTaHaapThbl, U
ABYCTOPOHHUM [OrOBOPHbIM MNOAX0A0M, C MOMOLLbI KOTOPOro HOCUTENN U
Nnonb3oBaTeNun 3HaHU BblpabaTbiBalOT KOHKPETHbLIE YCNOBUSI UCNoNb3oBaHus T3.

(i) KoHkpemHbie 30800bI npomus ycmpaHeHus rpobesios

130. B xone paboTbl KomuteTa Takke BbiCKasblBanuch onpeaeneHHble A0BOAbI, KOTopble
MOryT GbiTb HanpaBneHbl MPOTUB YCTPaHEHUS BbISIBNIEHHbIX NPOGENOoB; K HUM OTHOCATCS
cnepytowme:

- BO3MOXHasi NpexaeBpPeMEHHOCTb YCUMWIA MO YCTPaAHEHUIO ONpeaeneHHbIX Npo6enos
Ha MeXayHapOAHOM YPOBHe, Aaxe HECMOTPS Ha UX OAHO3HAYHOE BhISIBNEHME, BBUOY
HeobX0AMMOCTM HaKonneHust GorbLUEro onbiTa Ha HaUMOHaNbHOM YPOBHE 1 0OMeHa
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TaKUM OMNbITOM B KQ4Y€CTBE OOHOro M3 YCIOBUI BbIpaboTkn Gornee YETKUX
MeXayHapOoaHbIX JOKYMEHTOB;

- pasHoobpasune T3 1 0BLINH, ABNAIOLLMXCA X HOCUTENSMU, KOTOPOE MOXET
OCIOXHSTb HOPMOTBOPYECKMI NMPOLECC B €r0 MEXAYHAPOAHOM U3MEPEHUN;

- HEesICHOCTb BOMPOCOB, KacatoLLMXCA MpaB 1 BO3MOXHOCTEN MHOCTPAHHbIX
npaBoobnagarenen, Takux, kak obLKWHbI, ABnsaowmeca Hocutenamm T3,
CYLLECTBYHOLLNX B COBEPLLUEHHO MHbIX KYITbTYPHbIX M COLMAbHbIX YCIIOBUSX;

- BO3MOXHasi He0GX0ANMOCTb aKTUBU3aLMM U AMBEPCUDUKALIMM KOHCYTbTaLMOHHbIX
npoueayp, KOoTopble HEOBXOANMbI 0 NPUHATUS NOObLIX CEPLE3HbIX MNONUTUYECKUX U
NpPaBOBbIX [JOKYMEHTOB, NMOCKOSIbKY MX NepPecMOoTp Nocre UX NPUHATUS MOXET ObiTb
CMNOXHbIM 1 JOPOrOCTOSILLMM.

V.  BAPUAHTbI YCTPAHEHWA NOBbLIX BbIABJIEHHbLIX NMPOBEJIOB, KOTOPBIE YXXE
CYWECTBYIOT UNU MOTYT BbITb PASPABOTAHbI

Opuduyeckue u uHble 803MOXHbIE 8apuaHmMbIl delicmeuli Ha MexXdyHapOdHOM,
pea2uoHanbHOM Unu HayUuoHaribHOM ypO8He

131. Ha mexgyHapoaHom ypoBHe B aokymeHTe WIPO/GRTKF/IC/14/6 n npeawwecTBYOLWLNX
OOKYMEHTax 3Ton cepum Obinn onpeaeneHsbl criefyowme BO3MOXHbIE BapUaHThbl:

(i) MEXOYHapOAHbIA AOKYMEHT UM AOKYMEHTbI, UMeLWnin (MMetoLme)
o6s3aTenbHyo cuny;

(ii) ybeauTenbHble UM apryMmeHTUpOBaHHbIE BEPCUM UM JOpabOTaHHbIe BapmaHThI
CYLLLECTBYHOLLNX NPABOBbIX AOKYMEHTOB;

(iii) HOPMAaTMBHbIN MEXOYHAPOAHbLIN LOKYMEHT UMW OKYMEHTbI, HE UMEKLNI (He
nmetome) obasaTenbHOM Cunbl;

(iv) nonuMTUYecKas pesonioums, Aeknapaums Unm pelleHne BbICOKOro YpOBHSA —
Hanpumep, MexayHapoaHasi nonuTuyeckast Aeknapaumnsi, 3akpennsioLas
OCHOBHbI€ NPUHLNMMbI, yCTaHaBMNMBatoLLIas NOfoXeHne O 3anpeTe HE3aKOHHOIo
NPUCBOEHUA 1 NPOTUBONPABHOIO MCNONb30BaHUA T3 1 onpegensaoLwasn Hy>Xabl 1
YasiHuA HocuTenen TBK/T3 B kadecTBe npnopuTeTa NOANTUKK;

(V) pykoBogdLlme NpMHUUMbI UK TUNOBbIE 3aKOHbI, NOBbILLAaKWne YpoBEHb
MeXxXayHapoaHoro coTpyaHn4ecTBa,

(vi)  KOOpAMHaUMS yCUnUiA MO COBEPLLEHCTBOBAHMIO HALMOHAMNBLHOMO
3aKOHOAATEeNbCTBa;

(vii)  koopAMHaUMS U COTPYAHUYECTBO B OCYLLECTBNEHUM UHULIMATUB MO YKPEMNNEHWIO
noTeHumMana v NpakTM4eCcKUX MHULMaTUB.

Bce atn BapuaHTbl OEenCTBUAN nocneaoBaTenibHO paccMaTpmBaroTCA HUXKE.
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(a) Opuduyeckue U UHble B03MOXHbIE 8apuaHmbl Oelicmeull Ha MexX0yHapoOHOM YPOBHE

(i)  MexdyHapoOHbIli OOKyMeHm urnu GOKyMeHmMbI, uMerowul (umerouue)
obsi3ameribHyto cury

132. MexayHapoaHbIn JOKYMEHT, HanpaBfeHHbIA Ha YCTPaHeHNe NoObIX KOHKPETHbIX
npo6enos B 06r1acT1 oxpaHbl U MetoLwni obasaTensHyto cuny, byaet ob6a3biBaTh
A0roBapuBaoLLmMecs CTOPOHbI NPUMEHATb CTaHOAPTbl, YCTAHOBMEHHbIE B X HALMOHANbHOM
3aKoHOAATENbCTBE, B KA4eCTBE MEXAyHapoaHO-NPaBoBoro obsizatenscTea. Takve JOKYMEHTbI
MOryT MMeTb (hOPMY OTAENbHbIX MPABOBbLIX JOKYMEHTOB, NMPOTOKOSIOB K YXKe CyLLEeCTBYOLLUM
AOKYMEHTaM UIu cneumanbHbIX COrnalleHnin, 3aKmioYeHHbIX B paMKax OeNCTBYHOLLMX
cornaweHui. 3akniodeHHble paHee mexayHapoaHble gorosopbl BONC obpenu cuny
nMnepaTMBHbIX HOPM MEXAYHapOAHOro npasa 6narogaps NPUCOEANHEHMIO K HUM
3aMHTepecoBaHHbIX CTOPOH; rocyAapcTBa, He NPUCOeAMHMUBLLMECS K 3TUM JOroBOpaM, He
CBS3aHbl UX NONOXEHNSIMU KaK TakoBbIMU (B psge obnacTten — Hanpumep, B obnactu
KnaccudukaLmnin NpoMbILLIEHHOW COBCTBEHHOCTU — OHM YacTO NPEeANOYNTaloT NPUMEHST
HOPMBbI, 3aKpenfieHHbIe B AOroBOpeE, HE MPUCOEaNHASACH K A0roBopy oduumnansHo). Ons
cornacoBaHusi Takoro OKyMeHTa noTpebyeTcs opraHn3oBaTb CaAMOCTOATENbHbIN AOrOBOPHbIN
npowecc (kak npasuno, AUNIOMaTUYecKyto KoHepeHumio). MexayHapoaHbIi AoroBop
npuobpeTeT 06a3aTenbHyY0 CUNy TONbKO ANS TeX CTPaH, KOTOPbIE NPUCOEANHATCS K HEMY
nocpeacTBOM NoANMCaHUs cneumanbHOro akta patuukauum unum NpucoeanuHeHus.

133. [oKyMeHTbI, UMetoLmne obsidaTenbHyo cumy, MoryT npuobpeTtate hopMy pamMOYHbIX UK
cTpaTermyeckmx KOHBEHLMI, COCTaBNSAS OCHOBY Uy 6a3y NONUTUKN AN AanbHenwen
HOPMOTBOPYECKON AEeATENbHOCTU U CONMKEHUS U NOBbILLEHUS] TPAHCMAPEHTHOCTY
HaLUMOHanbHbIX MHULMATMB B 06nacTv Nonutukun, obecneymsasi npu 3ToM 4OCTATOYHYHO
cBoboay Ans peanusaummn pasnuyHbIX NOAXOA0B HA HALMOHANBHOM U PEFMOHANBHOM YPOBHSIX.
B panbHelweM KOHKpPETHbIE MeXayHapOAHO-NPaBOBbIE MEXaHMU3Mbl, YTOYHSIOLLME
obs3aTenbCTBa CTOPOH, MOMYT COMMacoBbIBaTbCsl B hOpMe NPOTOKOSOB K NEPBOHAYanbHbLIM
PaMOYHbIM COrfalleHnsIM.

KoHTtekct MKI'P:  MHorve generauun npusbiBanm K paspaboTtke nmetoLero obsisatenbHyto
Cuny MexayHapoaHOro AOKYMEHTa UM JOKYMEHTOB B KQ4eCTBE KOHEYHOrO pesyrbTaTa
paboTbl Komuteta. KomuteT u NeHepanbHasa Accambnes BOVC He HageneHsbl
CaMOCTOSTENbHBbIMM NOSTHOMOYMAMM A5l BbIPAabOTKM MMNepaTUBHbIX MEXAYHAPOLHbIX HOPM,
N 0N 3aKnoYeHnst Takoro 4oroBopa u obecneyvyeHnss BCTYNNEHUS ero B CUIy B TEX CTpaHax,
KOTOpble K HEMY NMpUCoeanHATCA, Heobxoammo ByaeT NHULMMPOBATL OTAENbHbIN NpoLecc.

Mpumepbl B cMexHbIX obnactsax: KoHBeHums o Gronormdeckom pasHoobpasuun, KoHBeHums
00 oxpaHe HemaTepuanbHOro KynbTypHOro Hacnegusi, MexxgyHapogHosin gorosop ®AO o
reHeTMYeCKMX pecypcax pacTeHU Ang Npou3BOACTBA NPOAOBOSLCTBUA U BEAEHMUS
CENbCKOro xo3amncrea, KoHBeHUUA 0 Mepax, HanpaBreHHbIX Ha 3anpeLleHne un
npegynpexaeHne He3akoHHOro BBO3a, BbiBO3a M Nepedayn npasa coO6CTBEHHOCTU Ha
KynbTypHble ueHHocTH, KoHBeHuma MOT Ne 169, MexayHapoaHbivi nakT 06 9KOHOMUYECKMX,
coumanbHbIX U KyNbTYPHbIX NpaBax.

Mpumepbl B 06nacTu MHTENNEeKTyansHon co6cTBeHHOCTU: CMHranypckuin 4OroBop O 3aKoHax
No TOBapHbIM 3HakaM, [loroBop o naTeHTHOM npase, [loroBop BOVC no aBTopckomMy npasy
(OATT), Oorosop BOUC no ncnonHeHuam n poHorpammam (QND).
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(i) TornkoeaHue u passumue cyu,ecmeayrwux rnpasosbix OOKYMEeHmMOos

134. [nsa BbipaboTkn ybeamTenbHbIX UM apryMeHTUPOBaHHbIX BEPCUN YXKe CyLLECTBYOLWMNX
NpaBOBLIX JOKYMEHTOB MOXET NOTPeboBaTbCA MHTEpPNPETaUns CyLLECTBYOLWMX 06a3aTeNbCTB
ANS YaCTMYHOro yCcTpaHeHus NobbiX BbisiBNEHHbIX Npobenos B ob6nactu oxpaHel T3, n Takme
OOKYMEHTbI ByAyT CNyXWUTb PyKOBOACTBOM M CTUMYIIOM ANS Takon paboTbl. 34ech cyllecTsyeT
Lenbli pag BapuMaHToB, OT MNPUHSATUA NPUINOXEHNS K YXKe CYLLECTBYOLEMY MeXayHapogHOMY
A0roBOpY A0 COrnacoBaHnst apryMeHTUPOBaHHOIO 3asiBMNEHWS, He nMmetoLero obasartensHom
cvnbl. TemM He MeHee, Takme JOKYMEHTbl MOryT urpaTb BaXKHYt porib B MHTEpNpeTaumm HOpm
OCHOBHbIX AOFOBOPOB U CAY>XWUTb NPAKTUYECKMM PYKOBOACTBOM A5 HAaUMOHANbHbIX
OVPEKTUBHBIX OPraHoB, NOCKOSTbKY OHM BYAYT OCHOBaHbl HA COrfacoBaHHbIX MEXAYHAPOLHbIX
cTaHgapTax. Takow NoAxo4 MOXeT AaBaTb bonee ToYHblE OPUEHTUPLI OTHOCUTENBHO CNOCO6OoB
NPYMEHEHNS MeXOYHapOaHbIX CTaHOAPTOB, HE yCTaHaBMMBasA NPU 3TOM KOHKPETHbIX
obsizaTenbcTB. Hanpumep, B cBsA3n ¢ [oxuHckon aeknapaumen o TPUTMC n 3gpaBooxpaHeHnn
MOXHO CKa3aTb, He BXO4S B MCCriefoBaHMe BOMpoca O TOYHOM NpaBOBOM CTaTyce 3TOro
AOKYMEHTa, YTO 3Ta AeKnapauus, B YaCTHOCTU, COAEPXUT peKoMeHAaumMm OTHOCUTENBHO
cnoco6oB nHTepnpeTauun Cornawexuns TPUMNC34,

KoHTekcT MKI'P: KomuTeT paccMoTpest BO3MOXHOCTb TOSIKOBaHMS UNu agantaumm
CYLLECTBYHOLLMX OBLLNX MexayHapoaHbIX HOpM BopbObl ¢ HE4OOPOCOBECTHOW KOHKYPEHLMEN
Takum obpa3om, 4ToObl OOHO3HAYHO OXBATUTbL MU aKTbl HE3AKOHHOIO MPUCBOEHUS, YTO
MOXeT ObITb cAenaHo NyTeM Kakoro-To BapuaHTa MHTepnpeTauumn unm paclumpeHns
penctema ctatbk 10bis MapmKckom KOHBEHLMM MO aHaNormm.

Mpumepbl B cmexHbIx obnactax: O6wmn kommeHTapui Ne 17 (2005 r.) - «[lMpaBo kaxgoro
YyenoBeKa Ha 3alMTy MoparbHbIX U MaTepuanbHbIX UHTEPECOB, BO3HWUKAKOLLNX B CBA3M C
NOOLIMU HAYYHBIMU, NUTEPATYPHBIMU UNN XyO0XKECTBEHHLIMU TPYAAMK, aBTOPOM KOTOPbIX OH
angaetcs» (NyHKT 1 (c) ctatbn 15 MexayHapoaHoro nakta o6 9KOHOMUYECKUX, COLMarbHbIX
N KyNbTYPHbIX NpaBax).

Mpumepbl B 06nacTu MHTennekTyanbHonm cobcTBeHHoCTN: COBMECTHasi pekoMeHaaumsi o
HOPMAaTMBHbIX MOMOXEHUAX, KaCatloLLMXCA OXpaHbl 06LLen3BeCTHbIX 3HakoB; CornacoBaHHbIe
3aaBneHusa unnomatnyeckon koHdepeHumu, npuHaswen OAM n AN 1996 .
(Aunnomatnyeckasn koHpepeHuna BONC no HekoTOpbIM BONPOCaM aBTOPCKOro npaea u
CMEXHbIX MpaB).

(iii)  HopmamueHbIl mexdyHapOoOHbIl OOKyMeHmM, He umerouull obssamernbHOU Ccuslbl

135. [JOKyMeHT, He umetoLmin 0bs13aTenbHON CUnbl (AQOKYMEHT «MSATKOro npasa») Mor Obl
peKkoMeHAoBaTb roCcyAapcTBaM BBECTU OnpeaeneHHble HOPMbl B UX HaLMOHanbHoe
3aKOHOAATENbLCTBO M Apyrve npoueaypbl 1 NONOXEHUs agMUHUCTPATUBHOIO U HEMPAaBOBOIO
XapakTtepa unv NpocTo npegycMaTpmBaTb MEXaHN3M KOOPAMHALUN OEATENbHOCTN CTPaH,
KOTOpble peLuaTt NpuaepXKnuBaTbCA COrnacoBaHHOro Noaxoda. Takon 4OKYMEHT Mor Obl MMEeTb
dopmy aBTOPUTETHOM peKOMEHAALNN UK AOKYMEHTA «MSTKOro npaeay, OCHOBAHHbIX Ha
ybeuTenbHOM apryMeHTauum Unm nonb3ywmnxcs MopanbHbiM aBToputeToM. [pyrue
MeXAyHapoaHble OpraHn3aumm NpUHMManu NoaooHbIe JOKYMEHTLI B MEPEYNCIIEHHBbIX HIDKE
0obnacTsx, CMexHbIX co cepon gesatenoHocTn KommteTta. HekoTopble N3 3TUX AOKYMEHTOB
BrnocrneacTemmn 6binn nepepaboTaHbl B JOKYMEHTbI, MMetoLme obs3aTenbHyto cuny. [Jaxe
BcemupHas geknapaums npaB vyenoBeka (B KOTOPOW COAEPKUTCSA P NONOXEHUIN, UMEIOLLNX

34 MyHKkT 5(a): B coOTBETCTBUM C OBbLIYHBIMY MPaBUIIaMy TOTNKOBAHUS HOPM MEXOyHapOA4HOro ny6rnmMyHoro npasa
kaxgoe nonoxexue Cornawenua TPUMNC cnegyet paccmatpuBath B CBETE NpeaMeTa U HanpaBneHHOCTU
CornaweHusi, HaxoasLMX OTpaXKeHne, B YAaCTHOCTHY, B €ro Lensax v npuHumMnax.
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3Ha4veHune ana nonutuku B obnactn NC) 6eina nepBoHavyansHo pa3paboTtaHa Kak JOKYMEHT, He
nmetoLwm obasatenbHon cunbl. 3agavv JOKYMEHTa, He nmetowero obs3aTensHOM Cunbl,
(BOKyMEHTa «MArkoro npasa») MOryT 4aCcTMYHO coBNaaaTth C 3a4avYamMm NONUTUYECKUX
Aeknapauun n apyrmx opmM nonmntuyecknux obsa3aTtensCcTB — MHaye roBopsi, NonMTnyeckas
AeKnapaums MOXeT UMETb Takoe e Hanpasnsiollee AeNCTBUE U UrpaTb POrb TaKOro Xe
OpWEHTUPAa B MONUTKKE, KaK N JOKYMEHT «MSIrkoro npasa». Mexay LOKYMEHTOM, HE MMEOLLUM
o6sa3aTensHOM cunbl, Y APYrMMU NOAO0GHBIMM JOKYMEHTaMW, HanpuMep, TUNOBbIMY 3aKOHaMM 1
HOpMamu, cyllecTByeT MHOro obwux yepT. OgHako He cnegyeT 3abbiBaTh M O HegoCcTaTKax
CYLLECTBYHOLLUMX HOPM «MSITKOrO npaBa» € TOYKM 3peHUs 3PPEKTUBHOCTU peLleHns npobnem
HEe3aKOHHOro NPUCBOEHUS; Heoba3aTenbHbIN XapakTep TakMx HOPM MOXHO paccmaTpuBaTh B
kadyecTBe npobena Kak TakoBOro.

KoHTekct MKIP: Kak y>xe oTMevanocbh, HUKaKom AOKYMEHT, BbipaboTaHHbIM B paMkax
KomuteTta nnu npuHatein MeHepanbHon Accambneein, cam no cebe He MOXET NMETb
obsa3aTenbHoOW topuanyeckon cunsl. Komutet npogenan 6onbluyto paboTy no BbipaboTtke
uenen n NpMHUUNOB oxpaHbl T3, BO3MOXHbIX BapyaHTOB Y MEXaHN3MOB X OXpaHbl,
PYKOBOAALMX NPUHLMNOB NPOBEAEHUS IKCNepTU3bl NaTEHTOB, Kacatwmxea T3, a Takke
PYKOBOASALLUMX MPUHLMNOB obecnedyeHns 4ocTyna U COBMECTHOMO NoNb30BaHWUs Bbirogamu B
koHTekcTe VC; Bce aTn maTepumarnbl MOryT ObITb B onpegeneHHon oopMe HanpaBneHbl
"eHepansHon Accambnee BOUC v gpyrum opraHam BOUNC anga npuHATUS unv ogobpeHns B
KayecTBe pekomeHaaunn, He MMetoLLnX ob6a3aTenbHOM Cunbl, @ Takke OCHOBbI ANs
JanbHenwen HOPMOTBOPYECKOM AeATENBHOCTH.

Mpumepsbl, npuBoanmble B pabote KomuteTta: Bceoblasn geknapaums npae YenoBeka,
Oeknapauma KOHECKO o 61oaTtuke n npaBax yenoseka, MexagyHapoaHbi Kogekc
nosegeHunsa B obnactu cbopa n nepegaym reHetTmdeckoro matepumana pacreHnmn ®AO,
[eknapaums o npaBax KOpeHHbIX Hapogos, aeknapaumm KOHECKO no 6mnoatuke m
KynbTypHOMY pa3Hoobpasuio; MexayHapoaHoe oba3atensctBo PAO no reHeTUYeckum
pecypcamMm pacTeHMIn U pe3ontoumm No TakuM BonpocaMm, Kak npasa (bepMepoB; peLleHus
KoHdpepeHuun CtopoH KBP, Bkntodass BoHHCKMe pykoBOASLIME MPUHLMMGI.

Mpumepsbl B 06nacT MHTENMNeKTyansHo cobeTBeHHocTU: [eknapaumsa Martatya o
KyNbTYPHbIX MPaBax 1 npaBax MHTENNeKTyanbHon cO6CTBEHHOCTU KOPEHHbIX HapOAoB.,
TunoBble NOMOXeHUs1 HaLMOHanbHbLIX 3aKOHOB MO OXpaHe BbIPaXXeHW dornbKnopa ot
HE3aKOHHOrO MCMOMb30BaHWS U APYr1X OENCTBMUIA, CMOCOBHbLIX NPUYNHUTL YLLEep6,
noarotosneHHsle BONC n FOHECKO®.

(iv)  Monumudeckas pe3omoyus, Oeknapauyusi uniu peweHUe 8bICOKO20 yPOBHS

136. OgHUM 13 BO3MOXHbBIX BapMaHTOB, 00CyKaaBLUMXcs B 6onee paHHUX JOKYMEHTaXx,
SIBMISIETCS PE30MouUns, AeKknapauus UM COBMecTHas geknapaums, NpUHATbHIE Ha BbICOKOM
ypoBHe cooTBeTcTBYyloWMMN Accambnesimm BOVC. Tembl Takon geknapaumm MoryT oTpaxaTb
HbIHELUHWIA 3Tan NeperoBopoB, naywmnx B Komutete, a Takke, 0T4aCTH, ObiTb NOCBALLEHbI
npobenam, BbIIBNEHHbIM B paMKaxX HaCTOSILLLEro aHanmsa unm B Apyrux nccrieqoBaHnsix
KomuteTta. Tak, B Hel morna Gkl Npu3HaBaTbCst LEHHOCTb M 3HAYMMOCTL T3 B Ka4ecTBe
KUHTENMNeKTyanbHOM COBCTBEHHOCTUY; MOAYEPKMBATLCA HEOOXOANMMOCTb HaZeneHns nux
TPagULMOHHBIX HOCUTENEN UNn XxpaHUTenen npasaMmm 1 BO3MOXHOCTSIMU MO 3aLLMTe CBOUX
WHTEepPecoB NPUMEHUTENBHO K T3 1 ucnonb3oBaHnio T3 B Ka4eCcTBE OCHOBbI 41151 YCTONYNBOro
KyNbTYPHOIO U 3KOHOMWYECKOrO Pa3BUTUS; ONpPeaensiTbCA OCHOBHbIE Lenv U NPUHLMMbI
OXpaHbl; coaepXXaTbCsi NPU3bIB K rocyAapCTBaM-4reHaM akTUBHO NPUMEHSTb 3TU Lienn n
NPVHUMNbI B pamMmKax Ux YCUni rno YKPENeH o HauMoHanbHOM 1 MeXayHapoaHOW OXpaHbl; U

35 3T TMNOBbIE NOMNOXEeHUs KacatoTcs ucknountensHo TBK.
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Hame4aTbCs 3a4aun Ha Oyayulee, BKNovas BblpaboTky 6ornee KOHKPETHOro AOKYMEHTa Unu
AOKYMEHTOB. Takow noaxof He 06a3aTenbHO AOMKEH UCKoYaTh BO3MOXHOCTb nocneaytowen
pa3paboTkn MexayHapoaHO-NPaBOBOro AOKYMEHTA, UMEKLLLEro 06a3aTenbHy cuny, unm
oTCpo4MBaTh ero pa3paboTKy, 1 B psae CriydyaeB TakMe pesynbTaTthbl CIYXUnmn OCHOBOW A1s
COrnacoBaHnsa AOKYMEHTOB, MMeIOLLMX 06s3aTenbHy0 cuny (OAHMM U3 NPUMEPOB MOXET
cnyxutb npeobpasoBaHne MexayHapogHoro obssatensctsa PAO, He meBLLETO
obs3aTenbHyto cuny, B MexxagyHapogHein gorosop ®AO). BeipaboTaHHble B NPOLLSIOM
COBMECTHble pekomeHaaumm BOUNC — Hanpumep, pekomeHngaumm B 0611acTi TOBApHbIX 3HAKOB —
NMPUMEHSIIOTCA U BbINOSHSTCSA MHOXECTBOM CTPaH M NPU3HaHbl 1 3aKkpenneHbl B ApYrnx
NpaBoOBbIX AOKYMEHTaX.

KoHTekcT MKIP: B0o3MOXHOCTb BbIpabOoTKM Takoro 4OKyMeHTa paccMaTpuBanach B paMmkax
obwen gnckyccun B Kommtete. OOuH M3 BO3MOXHbBIX BApUaHTOB — HanpaeneHme
"eHepanbHon Accambnee BOMC pekoMmeHgauum o NPUHATAN €t (BO3MOXHO, COBMECTHO C
Apyrumn opraHamm BOUC) pelueHuns 0 ToM, 4TO OHa BbICTYNMUT C OOLUM NONIUTUYECKUM
3a8BiEHMEM, B KOTOPOM OyaeT Npu3HaH Nporpecc, AOCTUTHYTLIN K HACTOSsILLLEMY BPEMEHN, U
onpegeneHa noesecTtka gHs dyayuwen pabotel BOUC B aTnx obnactsax.

Mpumepbl B cMexHbIX obnactax: [deknapauna Anma-ATUHCKON MexayHapoaHowm
KOHbepeHUMM No NepBUYHON MeAMKo-CaHUTapHoM noMoLwy; MexayHapoaHoe
o6sa3atensctBo PAO NoO reHeTUYECKUM pecypcam pacTeHumn Ans NpomM3BoacTBa
NPOAOBONBLCTBMA U BeAEHUSA cenbckoro xo3ancTaea, deknapauns FOHECKO o kynbTypHOM
pasHoobpasum 2001 r.

Mpumepbl B 06nacTy MHTennekTyansHon cobectBeHHoOCTU: Pesontouuna MeHepanbHoON
Accambneun Opranusauun O6beanHeHHbix Haunin 60/184 no mexayHapogHon Toprosre u
passutuio; Pesontouns 2000/7 MNogkoMuTeTa MO NOOLLPEHUIO U 3aLLMTE NpaB YenoBeka no
BOMNPOCY O NpaBax MHTENNEeKTyanbHON COGCTBEHHOCTM M NpaBax Yyenoseka; CoBmecTHas
pekoMeHAauns, kacarLasacs NMUUEH3UI Ha UCMONb30BaHNE TOBApPHbIX 3HaKoB; [eknapaums
MaTaTya 0 KynbTypHbIX NpaBax ¥ NpaBax UHTENNEKTyanbHOM COOCTBEHHOCTUN KOPEHHbIX
Hapo4OB.

(v)  Pykoeodsuwue npuHyuUmbl Uil muroeble 3aKOHbI, o8biluarouue ypo8eHb
mex0yHapoOHO20 compyOHuUYecmesa

137. B npoLunom TMnoBble 3aKOHbI Y PYKOBOASLLME NPUHLMMNBI UICMONb30Barnmch kak
BblpaxeHue obLlero MexayHapo4Horo noaxoaa, Ans coaencTBust koopauHauum paspaboTku
HaLMOHaNbHOro 3aKOHOAATENBCTBA U NOMUTUKM U, B YACTHOCTW, YCTPaHEHUsI Npo6enos,
NoAoGHbIX TEM, KOTOPLIE BbISIBIIEHbI B paMKax HacTOsILLEro aHanunsa, 6e3 NpuHATASA Kakoro-
NGB0 KOHKPETHOro MeXayHapoAHOro JOKyMeHTa. OTO MOXET COCTaBIsiTb OCHOBY At
COTPYAHUYECTBA, CONMKEHNS NO3ULMIA M B3ANMHOIO COrfacoBaHMs HaLMOHarbHbIX
3aKoHoAaTenbHbIX MHULMaTKB, HanpaBneHHbIX Ha oxpaHy T3, a Takke 3aknagbiBaTb
byHOaMeHT Ans NpuHATUSA Gonee hopmarnbHbIX MeXAyHapoAHbIX JOKYMEHTOB U onpeaeneHns
cchepbl X NTPUMEHUMOCTU, 0BecneymnBatoLLero Haanexatlee pasHoobpasme nogxogos. Ha
npakTUKe NPOBEAEHMEe pPasnNnuns MeXay TUMOBbIMM 3aKOHAMM U PYKOBOASILLMMMW NPUHLMNAMMU, C
O[IHOV CTOPOHbI, M HOPMaMU «MATKOro NpaBay, PACCMOTPEHHbLIMM BblLLE, C APYroi, MOXeT
okasaTbCsl CINOXHbIM. B psine obnacten, MMetoLwmx HenocpeacTBEHHOE OTHOLLEHME K paboTe
KomuteTa, yxe AeACTBYHOT HEKOTOPbIE PYKOBOASLLME NPUHLMMBI, PAMOYHbLIE MOMNOXEHUS U
TUNOBbIE 3AKOHbI.

138. B kayecTBe OOKYMEHTOB, HE MMEIOLLNX 00s3aTENbHOWN CUrlbl, CNOCOBHLIX B NPUHLMNE
NOMOYb OMpeaeneHnio NPaBoOBLIX 00513aTENbCTB, KOTOPbIE AOIMKHLI NpeaycMaTpmBaTbCs
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HauUMOHanbHbIMM 3aKoHaMu, Obin BbipaboTaH Lenbi pag ApYrux aBTOPUTETHbIX
MEeXAYHapOAHbIX JOKYMEHTOB Nno oxpaHe T3 (Bkntovast APPUKaHCKUIA TUMOBOW 3aKOH 00
oXpaHe npaB MEeCTHbIX OOLUH, (hepMEPOB 1 CENEKLNOHEPOB U perynMpoBaHnM 4OCTyna K
ouonornyeckum pecypcam, npuHaTbIn B 2000 ., n TUXOOKeaHCKME permoHarnbHble paMOYHble
nonoXeHus B 06nactun oxpaHbl TPaAULNOHHBIX 3HAHWUI U BbIPaXKEHWA KyNbTypbl, NPUHATLIE B
2002 r.). 31K TMNOBbLIE HOPMbI, B CBOKO OYepedb, CTUMynuMpoBanu obcyxaeHme n aHanms
npobnembl oxpaHbl B pamkax KomuTteTa. B npownom oTtmeyanock, 4YTo, «X0Tsl 3TOT BOMpPOC,
6e3 coMHeHus, AomkeH 06CyXaaTbCs M pelaTtbca yneHamu KomuTeTa, onbIT B 4pyrux
obnacTtax cBMAeTENbCTBYET O BO3MOXHOCTM NPUMEHEHMSI NO3TANHOro Nnoaxoaa, Koraa oauvH
MexaHu3M, npegHa3HavYeHHbIN ANg POPMyNMpPOBaHUSA MeXAyHapoAHbIX HOPM U COOENCTBUS
NPUMEHEHMIO MICKOMOTO NoaxoAa K OXpaHe Ha YpoBHE HaLuMOHanbHbIX HOPM, CTUMYNUpyeT
co3faHue unun nepecMmoTp ApYrux MexaHn3MoB, co3gaBasi 60nbLUY0 BEPOSATHOCTb CObNoaeHns
TpeboBaHuin 1 noBbiwasi 3pPEKTMBHOCTL 3aKOHOAATENBLCTBAY.

KoHtekct MKIP: Llenu n npuHumnbl oxpaHbl T3, BbipaboTaHHble B pe3ynbTate paboTbl
KomuteTta n nog ero pykosoacteom B 2005 r., LLMPOKO NPUMEHSAIOTCS B KA4YeCTBe
pekoMeHaaTernbHbIX HOpM B obnactu oxpaHbl Npu paspaboTke permoHanbHbIX JOKYMEHTOB U
MeXayHapoOHbIX npoueayp U B xoAe paspaboTku HaunoHanbLHOro 3akoHoAaTenbLCcTea 1 HOpM
perynupoBaHus. HegaBHO pasnuyHbie BEPCUW, anbTepHaTMBbI U BapyaHTbl, CoaepXalmecs
B MpoeKkTax ctaTten 06 oxpaHe T3, cTMmMynmnpoBanu NpUHSATUE PErMoHanbHbIX 4OKYMEHTOB U
paboTy no BbipabOTKe HAaUMOHANbHOIO 3aKOHOAATENbCTBA U MONUTUKA. XOTS B UX HbIHELLHEWN
dopme OHU HE NPUHMMANNChb U He 0406PANNCH, OHN MOTYT CITYXXUTb UCTOYHUKOM
coaepkaHus nNpu BblpaboTke NobbiX PYKOBOASALLMX NONOXKEHWUIA, TUNOBLIX 3aKOHOB U APYrnx
MHCTPYMEHTOB». PaHee KomMUTET OTKNOHWN NpeanoXeHne o NOAroTOBKE TUMOBbIX
HOPMAaTMBHbIX MOMOXEHUN, KaCcatoLWNXCst MEXaHU3MOB PaCKpbITUA NAaTEHTHON UHopMaL MK,
KacaroLencsa reHeTm4eckmx pecypcos n T3.

Mpumepbl B cMeXHbIX obnacTtsix: oOGpoBoONbHbIE MeTogMYeckne pekomeHgaumm Akwe Kon
MO NPOBEAEHMIO OLEHKM KyTbTYPHbIX, 9KONOrMYeCKMX U coumanbHbIX NOCNeACcTBUM
pasnu4YHbIX MeponpuaTUin, BOHHCKWE pykoBoaALIME NPUHLKMBI MO 0BecnevyeHmnto 4ocTyna K
reHeTM4eCcKMM pecypcam u COBMECTHOIO MCMOSb30BaHNA Ha CnpaBeanMBON U paBHOW OCHOBE
BbIrO4 OT UX NpumeHeHus, MexxayHapoaHbin kogekc noseaeHns PAO B obnactu
pacnpocTpaHeHus 1 ncnonb3oBaHus nectuumaos, Kogekc nosegenus KOHNLOO B obnactu
Bbl6pocos MO B okpyxatoLLyto cpeny, lNpaktnyeckme pekomeHgauumn AdppukaHckoro Corosa
Nno KOOPANHUPOBAHHOMY MPUMEHEHWIO NOMOXEHMI Haronckoro npoTtokona B Adpuke.

Mpumepbl B 0611acTh MHTENNEKTyanbHon co6CcTBEHHOCTM: TunoBow 3akoH TyHuca, Tunosble
HOpPMbI ANs pa3paboTkn HaLMOHarbHbIX 3aKOHOB MO OXpaHe BbIpaXXeHUn ponbknopa ot
HEe3aKOHHOro UCNoNb30BaHWs 1 OPYrMX AEACTBUIN, CNOCOBHbBIX MPUYNHUTDL YyLLepo,
nogrotoBneHHble BONC n KOHECKO, TuxookeaHckne permoHanbHble paMmoYvHble NooXKeHUs
B 00MacTu 0XpaHbl TPAAMLMOHHbBIX 3HAaHMIN U BblpaXXeHW KynbTypbl, PykoBoasLmMe npuHUmnbI
O3CP B o6nacTtu nuueH3npoBaHnsa n3obpeTeHnin B 0611acT reHeTUKMN.

(vi)  KoopduHayusi pabomsl 1o cogepuieHcmeo8aHuo HalyUOHaribHO20
3aKkoHoO0amernbcmea

139. B HacTosLLee BpeMs MHOTME CTpaHbl pa3pabaTbiBaloT HOBbIE 3aKOHbI U perfiameHTbl B
obnactu oxpaHbl T3 (KOTopble B psifie cry4YaeB Takxke kacatoTcs oxpaHbl TBK/donbknopa)®.
OHM 3a59BMANM 0 CepPbe3HON 3aMHTEPECOBAHHOCTU B MOSTyYEeHUN MHAOPMALIMN O PELUEHUSIX,

36 basa WIPO Lex, pasmeLleHHas no agpecy: https://www.wipo.int/wipolex/en/ — a1o mexayHapoaHas 6asa gaHHbIX,
KOTOpasi MOXET MCMNOMb30BaTbCS Af1s MOMCKa HaLMOHanbHbIX 3aKOHOB M permoHasbHbIX JOKYMEHTOB,
paspaboTaHHbIX Ans oxpaxbl T3 (1 TBK).
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NPUHUMAEMbIX B 3TON obnacTn gpyrumm npaBmUTENbCTBaMMN N permoHanbHbIMU opraHamu, a
Takke UX OnbITe peanu3auun Mep Takoro poga. Takas 3anHTepecoBaHHOCTb CBsi3aHa C UX
cTpemneHmemM obecnedntb NPMMEHEHNE «NepeaoBLIX METOOO0BY, a Takke obecneunBaTtb
COrNacoBaHHOCTb pPasfnUYHbIX HaLMOHaNbHbBIX 3aKOHOB, BBMAY HEODXOOMMOCTU Hagnexallero
B3aMMOAENCTBUSA pasfnyHbIX HaLMOHanNbHbIX NpaBoBbix cuctem. OQHUM M3 CNeacTBUN
pa3paboTkn aaxe npeasapuTeribHbIX MeXAyHapOAHbIX MaTepuanos, NOCBALLEHHbIX
0COBEHHOCTAM OXpaHbl U KOHTEKCTY PerynupoBaHns B KOTOPOM OHa OCYLLLECTBIISIETCSA, MOXET
ObITb CTUMYNNPOBAHNE Y NOAAEPKKA TAKON KOOPAMHALUN HALMOHAMbHbBIX U PErMOHanNbHbIX
WHULMATMB B TeX Crny4asix, Korga K 3TOMy CTPEMSATCA COOTBETCTBYIOLLME NPaBUTENBLCTBA.
HedopmanbHble 0T3bIBbI 1 yBENUYEHNE YMcna Npocbb 06 okasaHum nogaepkkm B obnactu
00y4yeHu1s KagpoB yKasbIBalOT HA TO, YTO MHOIME NpaBUTENbCTBA onpeaenunu paspaboTky
HaLUMOHanbHOM CUCTEMbI OXpaHbl T3 B Ka4ecTBe OAHOr0 U3 CBOMX MPUOPUTETOB, HO YTO MpK
39TOM OHU CTPEMSATCA BbipaboTaTb COrnacoBaHHbIN NOAX04, NO3BONSALWMIA UM 06GMEHMBATLCA
ONbITOM B OpraHM3oBaHHbIX hopmMax, obecneunBas pasymHyr COrfacoBaHHOCTb U UCKMNoYas
BEPOATHOCTb NPUMEHEHMS NPOTMBOpeYaLLmxX apyr apyry nogxogos. OgHUM u3 cpeacTs
aKTMBU3aLMM Takon paboTbl MOXET CNYXWUTb TOT UNIN UHOW AOKYMEHT, HE UMEIOLLINIA
ob6s3aTenbHOM cunbl. [axe 4OKYMEHTbI, OnUchbiBaloLWwme HOpMbl HAaLNMOHaNbHOro
3aKoHOAaTenbCTBa M Apyrve cBs3aHHble C HUMW TEKCTbI B 0000w eHHOM Buae, 6yayym no
CYLLLeCTBY OCHOBaHbl HA BHYTPEHHNX 3aKOHaX, MOryT UrpaTb POfib «MATKOro npasay» Ha
MeXAyHapo4HOM YPOBHE, CNOCOOCTBYSI NOBbILLEHMIO COrNacoBaHHOCTU 1 COBMECTUMOCTU
HaLMOHanbHbIX 3aKOHOB U YKpenneHuto obLen 6a3sbl KONNEKTUBHOM OXpaHbl Ha
MeXOyHapO4HOM YPOBHeE.

KoHTekct MKIP: PasnuyHble Bepcuun, anbTepHaTUBbLI U BapuMaHTbl 4ENCTBUN,
NpeayCMOTPEHHbIE B MPOEKTaxX CTaTen no Bonpocam oxpaHbl T3, B 3HAaYNTENbHOW CTEMNEHN
NpeacTaBnaoT cobon KOHLEHTPUPOBAHHOE OTpaxeHue PakTUYeCKon NPakTUKM rocyaapcTe-
YrieHOB No BbipaboTke 3akoHoAaTENbLCTBA 06 OXpaHe pasfnyHbIX acnekTtoB T3 ¢ NOMOLLbIO
cuctembl IC n mexaHnamoB, cBA3aHHbIX ¢ IC; cooTBETCTBYHOLLME AOKYMEHTbLI COAepXaT
o6WwmpHble cBeaeHnst 06 NCTOYHMKAX 3aKOHOB rocyaapcTB-yneHoB. O6GCToATENbHbIV aHanm3
peanusaumm rocygapctBammu-yrieHamm aTux NpuHLMMNOB 1 Lienen npeactaBneH B LOKYMEHTE
WIPO/GRTKF/IC/9/INF/5 (oxpaHa TpaauMuMOHHbIX 3HaHun). [pyrue matepuansl,
noaroToBreHHble Ans KomuTeTa, BKNIOYAKOT KPaTKUA CONOCTaBUTENbHbIN aHanm3
3aKkoHoZaTenbCTBa sui generis B 06nactu oxpaHbl TPaaULNOHHBLIX BbIPAXXEHUA KyNbTypbl
(WIPO/GRTKF/IC/5/INF/3), KpaTkuin conocTaBuUTeNbHbIN aHanu3 CyLecTBYOLWNX
HaUMOHanNbHbIX Mep 1 3aKOHOB Sui generis B 06nacTtn oxpaHbl TPaaULMOHHBLIX 3HAHWI
(WIPO/GRTKF/IC/5/INF/4) n BonpoCHMKM No BonpocaM oxpaHbl honbknopa/TBK n T3.

Mpumepsbl B cMeXxHbIX obnacTtsx: HaumoHanbHble goknaabl B pamkax KbBP
(http://www.biodiv.org/reports/list.aspx); 3akoHbl 1 pekoMeHAaLUUK, KacarLnecst 3STUHECKUX
HopM, mobanbHas aTndeckas obcepsatopust KKHECKO.

Mpumepbl B 06nacTu MHTennekTyansHon co6ctBeHHOCTM: OB30p NpakTUKK, KacaroLlencs
n3obpeteHun B obnactn buotexHonorum (gokymeHt WIPO/GRTKF/IC/1/6).

(vii)  KoopduHauyusi u compyOHuU4ecmeo 8 obnacmu peanusayuu uHuyuamue ro
YKpEereHuro nomeHyuana u npakmu4yeckux uHuyuamue

140. AHanus npobenoB AOMKEH OXBaTbIBaTb «NPaBOBbIE U APYrMe BO3MOXHbIE BapUaHTbI».
Mockonbky adhdhekTnBHan oxpaHa T3 TpebyeT NPUHATUS LLENoro psga Mep no YKpenneHuto
noTeHumana u npakTn4yecknx mep no obecneyeHno peanmsauum NpaBoBbIX MeEpP NN B
AONOMHEHNE K HAM, NOSHbIA aHanu3 NnpobenoB., kak NnpeacTaenseTcs, AomkeH 6bin 6bl faBaTh
OLIEHKY HEOOXOAMMOCTIN MEXAYHaPOAHbLIX MepP MO KOOPANHALUN, COBMECTHOMY U
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NpPaKTUYEeCKOMY OCYLLECTBIEHUIO TaKUX MEP YKPENEHNS NoTeHUMana u npakTu4ecknx mep
(ecnu TakoBasi cyllecTByeT). Bo3aMoxHbIe Mepbl MO YKPENMEHMO NOTeHUMana u npakTuiyeckme
Mepbl MOXHO ObIfo 6bl NoApasaenvTb Ha creaytoLme KaTeropum:

YKkpenneHue nomeHyuana u rnodaomoska codep:kameribHbIX Mamepuasos 07isi
8bIpabomku rpagosbix HOPM U MOAUMUKU

141. AxtuBmuanpoBaHa paboTa no paspaboTke maTepmnanos, NPN3BaHHbLIX OKa3blBaTb
AVNPEKTUBHBLIM CTPYKTypaM, y4acTHUKaM NeperoBopoB M 3akoHOA4ATeNbHbIM OpraHaMm NOMOLLb B
yCTpaHEeHUU BbISIBIEHHbLIX NPOobenos, BKIoYas:

- Matepwuanbl Anda pa3pa60TKM 3akoHoaaTernbCTBa U NOJINTUKKU, BKIKOYaA TUMOBbIE
HOpMaTMBHbIE NOJIOXXEeHUA, ©a3bl AaHHbLIX 3aKOHOB U MHCTPYMEHTOB
perynmnpoBaHua, a Takke aHalrim3 BO3SMOXHbIX BapnaHTOB peryfimpoBaHnAa m
npaBOBbIX MEXAaHN3MOB OJ14 NOAAEPXKKN NMpoLieccoB Bblpa6OTKVI NONMNTUKAN U
3akoHoaaTes1bCTBa,

- aHanu3 npaBOBbIX BONPOCOB, TaKMX, Kak 3akoHOA4ATENbCTBO U NpakTuka B obnactu
MC, nmeroLine oTHOLLIEHME K BONPOCaM oxpaHbl T3; NpnaHaHne HopMm
TpaguMLMOHHOro npasa 1 obblvaeB Anga opmmpoBaHusa 6asbl cnpaBoOYHOM
NHopMaL MM 4Nst HOPMOTBOPYECKUX U ANPEKTUBHBIX OPraHoB;

- 0630p BO3MOXHbIX MOAX0A0B K OpraHu3aLun Hagnexawmx KOHCynbTaummn ¢
o6LUMHamMK Npu pa3paboTke BapuaHTOB AEWCTBUI, NMOMUTUKM U 3aKOHOAATENbLCTBA.

YKpenneHue nomeHyuana Hocumersel T3 Ha npakmu4ecKoM yposHe

142. Beuay obLyero noHMMaHusa Toro oakta, YTO HUKAKON NPaBOBOW AOKYMEHT UMK CBOA
NpaBoOBbLIX HOPM, Byadb TO CYLLECTBYHOLMIA UM NaHNPYyEMbIN, He 06ecneunT yaoBNeTBOPEHMS
notpebHocTen Hocutenen T3, ecnu UM He ByayT npegocTaBneHbl HEOH6XOAUMbIE BO3MOXHOCTM
W pecypchbl, NO3BONAOLLME UM NPUMEHATL COOTBETCTBYIOLLNE NPUHLUMLI HA MPaKTUKe,
npogoskanack paboTta Hag Mmatepuanamu, NPM3BaHHbIMU OKa3biBaTb NOALEPXKKY HOCUTENAM
T3, BKkntoyas:

- 06pasubl 1 6a3bl AaHHbIX NPOTOKOMOB, NTMLUEH3MOHHbIX JOFOBOPOB M COrnalleHui,
perynupyoLmx goctyn k T3, ans ncnonb3oBaHust obLMHaAMK, NPU3BaHHbIE
pacLINPUTL BO3MOXHOCTU HocuTenen T3 no noarotoBke NpoOTOKOSOB,
NMUEH3NOHHBIX U MHbIX COrMaLLeHnin, perynmpyowmx 4octyn kK ux T3;

- okasaHue obLMHaM NoaaepKKu B ornpeaeneHn 1 oTcTamBaHUn X MHTEPECcoB B
npouecce OoKymeHTMpoBaHusa T3%;

- 06pas3Lpl, 6a3bl 4aHHbLIX U PYKOBOACTBA, KacaloLmMecsi paBHONPaBHOIO
COBMECTHOrO MOMb30BaHNsA BbIrOAamu OT MCMOMb30BaHMs T3 1 CBA3AHHbLIX C HUMU
reHeTU4eckmx pecypcos®; n

- VIHCbOpMaLI,VIOHHbIe mMaTtepuanbl, TeMaTn4eckme nccnegoBaHmna n matepuarnbol
npaBoOBOro aHanunaa no Taknum Bonpocam, Kak npmHaHme Hopm TpagnumnoHHOro

37 Cm., Hanpumep, nybnvkaumio BOUC «[JokyMeHTUpOBaHWe TpaauLMOHHbIX 3HaHUN — MeToauyeckoe nocobue»,
2017 r., pa3meLLeHHyto no agpecy: https://www.wipo.int/edocs/pubdocs/ru/wipo_pub_1049.pdf.

38 Ewle oamH npumep: nyérnvkaums BONC «PykoBoOcTBO Mo BONpocam MHTENNeKTyanbHoW coOGCTBEHHOCTU B
cornatleHusix 0 JOCTyne U COBMECTHOM MNoSb30BaHUM Belrogamuy, 2018 r., paaMeLLeHHbIV No agpecy:
https://www.wipo.int/edocs/pubdocs/ru/wipo_pub_1048.pdf.
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npaea, ydynutbiBawoLine 3anpochbl n I'IOTpe6HOCTI/1 OOLLINH, ABMSOLWNXCA HOCUTENAMN
T3.

Co3sdaHue y4pexdeHul u ebipabomka 0151 HUX coomeemcmayruwux pekomeHOauul

143. B agpec HauMoHarnbHbIX HAYYHbIX U Y4EOHbIX YYPEXAEHMIN U OPYrMX OPraHoB, TaKMX, Kak
naTeHTHble BEAOMCTBA, HEPEeAKO 3By4aT Npu3biBbl UrPaTb akTUBHYIO POSb B YCTPaHEHUM
nNpo6erioB NPaKTUYECKOro Xxapaktepa B oxpaHe T3 B MHTepecax HocuTenen T3. B cBA3n ¢ aTnm
npogoskanace paborta no co3aaHuIo NPaKTUYECKNX NOCOBUn ANs TakUX YYpexxaeHnn 1
OpraHoB, BKITHOYas:

- TUMNOBbIE NPOTOKOIbI, PEKOMEHOYEMbIE PErNaMeHTbl U ONUCcCaHUs NepeaoBbIX
MeToA0B paboThbl ANSA YYPEXOAEHUN, OTBEYAIOLUX 38 COOP UMK COXpaHEHUE
konnekuuin T3, Takux, kak My3en, aTHorpaduyeckme yupexxaeHusi, HaumoHarnbHble
opraHbl, Hay4YHble 1 y4ebHble 3aBeaeHus:;

- pyKoBOACTBa M pekoMmeHaaunn no BONpocam 3KCnepTudbl NaTeHTOB, CBA3aHHbIX C T3;

- peKkoMeHZauun OTHOCUTENBHO Mep, NO3BONALWMX 06LWMHaM onpeaensits U
oTcTamBaTb MHTEPECHI NPU AOKYMEHTUpoBaHun T3, B TOM yucne B hopme
pa3paboTky CnpaBoYHbIX MaTepuanos no 4oKyMeHTMpoBaHuio T3;

- CTaHgapTbl B 0bnactu JOKyMeHTUpoBaHus T3, BkNoyasa mepbl, obecneunaroime
AOKYMEHTMPOBAHME He TONbKO camux T3, HO 1 YepT MAEHTUYHOCTM 1 3anpoCcoB
HocuTenen T3; n

- 1CCreaoBaHusi No BONpocam MOMUTUMKK U NPaBOBbIM BOMpocaM, Taknm, Kak
MEXaHN3Mbl PACKPbITUSI MAaTEHTHOW MHdOPMaLUMM N cTaHaapTkl B 06nactv 61oaTukuy,
nmerLwme otTHoeHve kK T3.

MexyypexxOeH4yeckoe compydHuU4Yecmeo U KoopOuHauus delicmeuli 8 pamkax cucmembl
OOH

144. KoopauHauusa OerCTBUIA U COTPYOHUYECTBO B peanuaaumm Ha MexayHapoaHOM ypoBHe
MHULUMATKB B 0611acTh yKpenneHnsa noteHumana u npakTmyeckmx mep notpebyet npumepHo
TaKOro e MexXyypegeH4eckoro CoTpygHM4ecTsa, KoOopanHauumn geNCcTBmi n obmeHa
TEeXHUYEeCKOM MHhopMaumen n gpyrumm matepuanamu, kotopbie BOMC ocywectensaeT Bo
B3aMMOAENCTBUUN C APYIMMU MEXAyHapOAHbIMU yupexaeHnamn, Takmmm kak KbP, ®AO, LleHTp
KOra, KOHKTAL, KOHEI, OHECKO n BOS, a takke HIMO n gpyrummn mexgyHapogHbiMu
opraHusauumsmMmun, 3aHmMarowmnmmca T3 1 CMeXHbIMU BOMPOCaMMm.

lNosbiweHue ocgedomeHHOCMU WuUpoKoU nybnuku u eedeHue coomeemcemeyrouiel
pasbsicHUMersibHou pabomel

145. OgHuM 13 9BHbIX NPOBEnoB ABnseTCa cepbe3Hbii AePUUNT NHPOPMUPOBAHHOCTU
LUMPOKOW NYONuNKM N MeXgyHapoaHbIX OUPEKTMBHbBIX OpraHoB, NpeacTaBuTeNen 4enoBbIX
KPYroB 1 opraHm3auui rpaxxgaHckoro obuiectsa n NnoHMMaHua nmmn ocobeHHocten T3, cuctem
T3 1 X KyNbTYPHOrO U UHTENNEKTYanbHOrO KOHTEKCTa. YCTpaHeHue 3Toro npobena
npeanonaraeT peanusauunio TakMx MHULMATUB, Kak:

- TemMaTU4ecKkue uccriegoBaHus, aHanma u 6puduHIy;

-  MUCCUM NO YCTAHOBJIEHUIO d)aKTOB " KOHch'IbTaLWIIZ;
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- npocBeTUTenbckas n yd4ebHas AeAaTenbHOCTb;
- obcnenoBaHUs HauMoHarnbHOW NPAKTUKA M ONbITa; U

- 06wmin 0630p BapraHTOB NPaBOBOIO U aAMUHUCTPATUBHOIO PerynmpoBaHus.

(b)  FOpuduyeckue U UHbIe B0O3MOXXHbIe 8apuaHmbl delicmeull Ha pe2uoHasIbHOM YPO8HE

146. HexoTopble Mepbl NO YCTPAHEHWMIO BbISIBNEHHbIX NpobenoB LenecoobpasHee BCero
OCYLLECTBMATb HAa perMoHanbHOM Unn cybpernoHanbHOM YPOBHE, YTO 0BYCNOBNEHO
npevMyLiecTsamMm BbipaboTkn OBLMX HOPM, YYpeXaeHU 1 NPaKTUYECKUX Mep, OTpaXKatoLLmX
o6LLne nnm YacTUYHO CXOXME NPaBOBbIE KYNbTypbl U CUCTEMbI TPAAMLMNOHHBIX 3HaHUN. Kpome
TOro, psSiA PerMoHanbHbIX OPraHM3auuin yxke UrpatoT akTUBHYHO POSb Kak B pa3paboTke HOBbIX
NpaBOBbIX JOKYMEHTOB, TaK 1 B HapalMBaHUN NOTEHLMANa Ha NPakTM4eCKOM yPOBHE B
NMHTEepecax ykpenneHunsa oxpaHol T3. MHorne n3 BbillenepedncneHHblX MexayHapoaHbiX Mep
MOXHO CTOSb Xe 3(pEeKTUBHO OCYLLECTBMATbL HAa permoHansHOM ypoBHe. Heckonbko
NPUMEPOB TaKOro OCYLLECTBIEHNSI CoagepXKaTcs B NpuBegeHHOM Bbllle 0630pe
MeXayHapoaHbIX Mep. Bo3MOXHble Mepbl MOXHO Nogpa3aennTb Ha cnegyowme obine
KaTeropum:

- MpaBoOBble AOKYMEHTbI, 3aKMn4Yaemble Ha pernoHanbHOM, CybpernoHansHoMm u
[ABYCTOPOHHEM YPOBHSIX, BKIHOYasi Kak creumanbHble MHCTPYMEHTbI, Tak U HOPMbI,
OCHOBaHHbIE Ha CyLLECTBYIOLLEM 3akoHOoAaTenbcTBa no sonpocam NC;

- nonnutun4yeckne geknapaunn nnu geknapaumm nofimTn4eckoro yposHs, npuHMMaemble
Ha pernmoHarnibHOM, Cy6peI'VIOHaJ'IbHOM nnn AByCTOPOHHEM YPOBHAX;

- TUNOBbIE 3aKOHbI U ApYyrMe hopMbl 3aKOHOAATENbHbLIX PpEKOMEHAALNIA, MTPUHUMAEMble
Ha permoHanbHOM YPOBHE;

- TUNOBbIE NPOTOKOJbI, PYKOBOACTBA U peKoMeHAaLumM No NPpUMEHEHUIO NepeaoBbIX
MeToAoB paboTbl, NPUHUMaeMble Ha PernoHanbHOM U cyGperMoHanbHOM YPOBHSIX;

- pernoHarsbHble, Cy6peFVIOHaJ'IbeIe M 0BYCTOPOHHME MHULUMATUBbLI U NporpamMmmebil,

npu3BaHHbIe NOAAEPXKUBATL YCUIUS NO YKPEnsieHnto noteHumana obwmH B obnactu
T3.

(c) FOpuduyecKue u UHble 803MOXHbIE 8apuaHmMbl deticmeull Ha HaUUOHaIbHOM YPO8HE

147. MHorue rocygapcTsa, a Takke OBLLMHbI, CyLWEeCTBYOLME B 9TUX rOCy4apcTBax,
npegnpUHUMaloT KOHKPETHbIE MHMLMATUBLI NO pa3paboTke 1 peanu3auumn NpaBoBbIX U APYrMX
BO3MOXHbIX BApMaHTOB yCTpaHeHus Npobenos B 06racty npaBoBon oxpaHbl T3. B pamkax
HaCTOsILLEro aHanusa NnpobenoB He CTAaBMTCS 3adaYa AaTh NOJSHbIN 0630p TaKNX UHULMATUB, HO
BKpaTLe NX MOXHO OXapakTepu3oBaTb criegyrowmnm obpasom: OgHaKo cxeMaTuyeckn mx
MOXHO OXapaKTepm3oBaTb creayroLwmmMm obpasom:

- 3aKoHoAaTenbCTBO B 06nacTu oxpaHbl T3, BKNOYas AOKYMEHTbI SUi generis u
agjanTtaumio Unu NepecMoTp HOPM CYLLLECTBYIOLLLErO 3aKOHOAATENbLCTBA MO BONpOcam
nGC;

- OCHOBbI MOMUTUKN U aAMUHUCTPATUBHBLIE MEXAHMU3MbI COOENCTBUA PaCcpPOCTPaHEHIO
1 oxpaHe T3, B TOM YKCriE B TakMX KOHKPETHbIX 0BnacTax, kak MeguuuHa u
34paBoOXpaHeHe, oXpaHa OKpyKatoLLen cpedbl U Cenbckoe X03ANCTBO;
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TUNOBbIE NPOTOKOIbI, pykoBoAdLLMe NpuHUUNbl 1 pekoMmeHaaunn OTHOCUTENTbHO
nepe,q030|71 NPakTuKK, NPpUHATHbIE nnbo HaumMoHanbHbIe opraHamu, nuoéo apyrmmmn
yypexaeHnAmMun;

HauMOHarnbHbIE MHULMATKBbI M NPOrpamMmbl, obecnedmnBatoLLne ykpenneHme
noTeHuunana obLmH no Bonpocam oxpaHbl T3.

[Mpunoxenue Il cnegyert]
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TABJTMUA PE3YJNIbTATOB AHAJTN3A MNMPOBEJIOB
[aHHasa Tabnuua cooTBETCTBYET BOMNPOCaM, YKa3aHHbIM B nognyHkTax (a)-(d) peweHus, npuHATOro Ha ABeHaauaTon ceccum

MexnpaButenbcTBeHHoro kommteta BOVC, B COOTBETCTBUM C YKa3aHHbIM peLLeHneM, C COOTBETCTBYIOLLMMM OOHOBEHMAMU, ECN OHK ByayT
npusHaHbl HeobxoaumbimMn. [locrne pestoMe Tabnuubl NPUBOAMTCS NonHas Tabnuua pesynbTaToB NpeacTaBleHHOro Bbllle aHanunsa npoberos.

COOEPXAHUE MPUTTOXEHNA

PE3IOME TABJINLIbI

A. [OEVCTBYIOLWME MEPGI

B. MNPOBEJbI, CYWECTBYKOLWWNE HA MEXXOYHAPOOHOM YPOBHE

C. COOBPAXEHWSA, KACAOWMECA OMNMPEAENEHNA LENTECOOBPA3HOCTUN YCTPAHEHWA STUX MNMPOBENOB

D. BAPUWAHTbI JENCTBUN MO YCTPAHEHWIO NKOBbIX BbIABJIEHHbBIX NMPOBEJIOB, KOTOPLIE Y>KE CYWECTBYIOT UK MOT'YT

BbITb PASPABOTAHDI
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|. PESIOME TABJMLbI

AcneKTbl oXpaHbl
T3

(a) AdencTBYyOWME MepPbI

(b) BbisiBNeHHbIe npobenbl

(c) n (d) CoobpaxeHnsa n BapMaHTbl [ENCTBUN

Llenn n npuHumnel
oxpaHbl IC
NPUMEHNTENBHO K T3

CywecTsylowime
OOKYMEHTbI
MeXa4yHapoaHOro
ny6nun4yHoro npaea (He
cssasaHHoro ¢ UC),
NOCBSLLEHHblE NpaBam
KOpPEHHbIX HapoaoB.,
OXpaHe oKpyxatoLlen
cpeabl (Bkntovas
BGuopasHoobpasme u
reHeTnyeckme pecypchbl) 1
CENbCKOMY XO3ANCTBY.

ABTOPUTETHOE 3asiBNEHNE O POnu
3aKkoHo4aTenbcTBa U Mep
perynnpoBaHusi B obnactn VIC B
pewleHun npobnem obLuecTBEHHOM
NONUTKKK, Kacatowmxes T3.
Llenamu Takoro 3asBneHus MoryT
ObITb:

- NpU3HaHMe LeHHoCcTn cuctem T3
N yKpenneHne yBaxeHus K HAM;

- NPUHATNE MepP, OTBEYAIOLLNX
pearnbHbIM Hyxxgam HocuTenen T3;
- oxpaHa T3 OT HE3aKOHHOro
NPUCBOEHUA 1 Apyrnx oopm
Heao6poCcoBECTHOroO 1
HecnpaBeasiMBOro UCrosib30BaHNUS;
- nogaepxkka cuctem T3 n
pacLuMpeHue npas n
BO3MOXHOCTEN HocuTenen T3;

- coencTBue cnpasensiuBomMy
pacnpeaeneHunto Bbirog

OT ucnonb3oBaHna T3;

- NoowpeHne ncnonb3oBaHnsa T3 B
NHTEepecax 340pPOBOro pasBuUTUS;

MexayHapoaHbli 4OroBop Unu geknapaums,
npegycmaTpusatome obime npuHUMNbl oxpaHbl T3
B pamkax cuctembl NIC, B KOTOPbIX:

- BblpaxkatoTcs Lenv oOXpaHbl;

- n3nararTcsl o0LmMe MPUHLMIBLI OXpPaHbl.

CoobpaxeHus:

- pOrb NPaBOBbIX AOKYMEHTOB, YCTaHABNNBAKOLLNX
MMrepaTrBHbIE N OUCMO3UTUBHBIE HOPMBbI;

- NpOBEAEHME pa3nMuns Mexay NpaBoBbIMU U
a4MVHUCTPaATUBHLIMMK acnektamm npobnewm;
cornacoBaHHbIV MeXayHapoaHbIN noaxoad, a He
oTAenbHble HaUWOHanbHbIe NHULMATUBBI;
npenmyLLecTsa BblpaboTkn 6onee NpoYHbIX OCHOB
NOJNTUTUKN N OBLLNX COrNMacoBaHHbIX MPUHLMMNOB
Oyayuwien paboTbl B 0651aCT NPaBOBOW OXpaHbl;
HeobX0ANMOCTb peLleHns BONPOCOB NO3UTUBHON U
3aLMTHOM OXpaHbl;

pelleHne Takmx BOMPOCOB, kak obecneyeHne
npeaBapuTenbHOro NHPOPMMPOBAHHOIO Corfacus
N COBMECTHOrO MONb30BaHUSA BbIrogamu.

OnpepeneHue
OXPaHOCNOCOOHbIX
T3

T3, asnsawoumecs
npeamMeToM
CYLLIECTBYHOLLMNX
NpaBoOBbIX JOKYMEHTOB,

Pabouee onpegenenune T3:

- - B LUernom;

- - B Ka4ecTBe KOHKPETHOro
06beKTa NpaBon OXpaHbl.

MpaBoBoe onpegenexve T3, umetoLlee

obsi3aTenbHyto cuny:

- - NpaBoBasi onNpeaeneHHoCTb U ACHOCTb, HO,
BO3MOXHO, HEMOSHOE OTPaXKeHWe BCEro
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AcneKkTbl oXpaHbl
T3

(a) Oencreyrowme Mepbl

(b) BbisiBNneHHble npobenbl

(c) u (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

He oTHocsALMXCA K cdhepe
NC, 6e3 nx To4Horo
NpaBoOBOro onpeaeneHns

PaGouee onpeaenexHve
MKIP

YToYyHeHne OOLLIMHHBIX OCHOBaHWI
npas 1 NPaBoOMOYUNN

pa3Hoobpasus T3 n CMCTEM 3HaAHUN, a Takke
06LWWH, sBRaLWKnXca Hocutensamm T3;

- - yBsI3aHO C BOMpPOCOM 06 06beMe oxpaHbl n
cocTtaBe 6eHedmLnapos.

CornacoBaHHasi MexayHapoaHasi XxapakTepuctuka
T3, He nmetowwasa oba3aTenbHON LPUANYECKON CUSbI:
- - 66nblUas onpeneneHHoCcTb, 6onee npoyHas
OoCHOBa ang paboTbl;

- 6e3 npegpelueHuns 6onee rnybokmMx NpaBoBbLIX U
NONUTUYECKNX BOMPOCOB.

[No3uTnBHaA
naTeHTHasi oxpaHa

CyuwecTBytoLas
naTeHTHas cucTema,
BKItONasi cTaHaapThl U
npoueaypsl,
npeaycMOTpPEHHbIE
Cornawenunem TPUMC u
PCT

OxpaHa 3HaKoB,
CUMBOOB U
HanMeHoBaHUN,
cBsA3aHHbIX ¢ T3 U
cuctemamu T3

OTcyTcTBME NPAMON OXpaHbl: (i)
KONNEKTMBHbIX, HaKanMBaembIX
KyMYNSITUBHbIX M NepeaaBaeMblX
13 NOKoNeHns B nokorneHune T3 kak
TaKoBbIX;

(i) KONNEKTUBHBIX, KYMYTATUBHbIX 1
MEXMNOKONEHYECKUX MHHOBaLMI
KaK makoebiX;

(i) cuctem T3 kak makossbix (B
OTNINYME OT KOHKPETHbIX
WHHOBaLMN B paMkax cuctem T3 u
CPEACTB YAOCTOBEPEHUS
NOANMMHHOCTM U OXPaHbl
OTNNYMTENBHBLIX 0003HAYEHUI U
penytauumm).

lMepecmoTp unu agantaums KpUTepmes 1 CTaHAApPTOB

naTeHTocnocobHOCTN Ansg yyeta notpebHocTen

cucteM T3 1 KONNMEKTUBHbIX UHTEPECOB:

- Ha MeXxayHapo4HOM ypoBHe: A58 BblpaboTku

CcornacoBaHHOro nogxoga, u/unu

- Ha HaUMOHanNbHOM/pernoHanbHOM YPOBHE — A4S
COXpaHeHns HeobxoaANMON rIMOKOCTMW.

YcTaHOBMNEHME OXpaHbl Sui generis (CM. HUXe)

lMpun3HaHMe Toro, 4YTo, MOCKONbKY MHOrne T3 BbIXOAAaT
3a paMKu NaTEHTHOW CUCTEMBbI, ObINTO Obl, BO3MOXHO,
npaBWIbHEN peLlaTb BOMPOCHI, KacaloLWwmMecsa CUCTEM
MHHOBALMI, OCHOBaHHbIX HA T3, oTAeNbHO

N306peTeHus,
OCHOBaHHble Ha T3

OTcyTCcTBME NPUHATON
MeXAYyHapogHOW HOPMb,

OTcyTCcTBME NPUHATON
MeXAYyHapogHOW HOPMb,

BBeaeHne mexaHM3amMoB pacKpbITUA MHGOpMaLmm o
T3:
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AcneKkTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNneHHble npobenbl

(c) u (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

KacaroLencsa KOHKpPeTHOro
MeXaHn3Ma packpbITUS
nHdopmaumm o T3 n
CBSI3aHHbIX C HUMMU
reHeTU4ecKMx pecypcax:

KacaroLencsa KOHKpPeTHOro
MeXaHn3Ma packpbITUS
nHdopmaumm o T3 1 cBA3aHHbIX C
HUMM rEHETUYECKNX pecypcax:

- Heckonbko npeanoxeHunn (KBP,
BTO, BOUC)

- Ha MeXayHapOoAHOM ypOBHE: 4118 BbipaboTKM

cornacosaHHOro nogxoga, uwnu

- Ha HauMoHanbHOM/permoHanbHOM YPOBHE — Ansi
COXpaHeHns HeobxoaANMON MIMOKOCTMW.

YKpenneHvue OCHOBHbIX NMPUHLMMOB AOrOBOPHbIX
00s13aTenbCTB, perynupyroLwwmx 4octyn K T3 B pamkax
HaLMOHanbLHOro 3akoHo4aTeNnbCTBa NyTemM BBEAEHUS
TpeboBaHWsa pacKkpbITUSA U APYrMX yCrnoBUn AoCTyna K
T3.

HepackpbiTblie T3

O6Lwme cTaHgapThl
TPWIMC B obnactun
OXpaHbl HepacKpbITON
UHdopMaLnm

OTcyTcTBME ONpeaeneHHbIX HOpM
B OTHOLLUEHUN:

(i) T3, packpbITbIX B paMKax
onpeaeneHHom obLLNHBI;

(ii) T3, npencraBnsiowmx ans
OOLLMHbBI HE KOMMEPYECKYIO, a
KyNbTYPHYIO/AYXOBHYIO LLEHHOCTb;
(iii) packpbiTna T3,
orpaHM4MBaemMoro Hopmamm
TPaanLMOHHOrO NpaBa u
obblyasmmu

YTOoYHEeHWe unun agantaums CyLecTBYOLWNX HOPM
ans obecneyeHus:

(i) cuTyaumm, npn KOTOPOWN OrpaHUYEHHOE
pacnpocTpaHeHne NHopMaLMn B paMmkax YeTko
onpegeneHHon obLWNHbI HEe CYUTaETCs ee MOSHbIM
packpbITUeM ANS LWMPOKON NyOmnKu;

(i) oxpaHbl T3 pgaxe B Tex criyyasx, korga obLmHa,
ABNAOLLAACA UX UCTOYHUKOM, CUYUTaET UX LEeHHbIMU
He Mo KOMMEePYECKUM NpUYMHaM;

(iii) nopsigka, Npy KOTOPOM OrpaHUYeHus,
Hanaraemble HoOpMamu TpaauUMOHHOTO npasa u
TPaLMLMOHHOW NPaKTUKOWN, CHUTAKOTCA 4OCTAaTOYHbIMU
Onsi coxpaHeHns KoOHOMAEHUNANbHOCTU/ « TANHOTO»
xapakrepa T3.
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AcneKkTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNneHHble npobenbl

(c) u (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

3Hak1 1 CUMBOIbI,
cBg3aHHble ¢ T3

3akoHoaaTenbCTBO O
TOBapHbIX 3HaKax
(BKNOYast KONMNEKTUBHbIE
N cepTudmrKaLMOHHbIE
3HaKuW) 1 reorpaunyeckmnx
yKasaHUsIx

3awmTHas OXpaHa 3HaKoB U
CUMBOJIIOB, CBSi3aHHbIX T3, OT
npucBoeHuna TpeTbnMun nmuamin

CneumanbHble peecTpbl MaTepuarnoB, CBSI3aHHbIX C
T3.

YcuneHne mep, HanpaBneHHbIX NPOTUB perncTpaumm
TOBapHbIX 3HAKOB, MPOTMBOPEYaLLMX HOpMaM Mopanu
(cm. Takke YTOYHEHHbIN BapyaHT aHann3a npobenos
B oxpaHe TBK).

Tonbko oxpaHa OT HE3aKOHHbIX BUAOB
NCMNONb30BaHMs 3HAKOB Y CUMBOJIOB, CBSI3@HHbIX C
T3, a He oxpaHa camnx T3.

O0ObekThl T3,
oxBaTblBaeMble
0bbI4YHOWN cncTeMon
oxpaHbl npas IC

HekoTtopble T3 nnn
anemMmeHTbl T3
noTeHunanbHoO
OXBaTbLIBAOTCS:

- HarnpsiMyto — Hopmamu
npasa, KacarLmMmcs
NaTeHTOB, OXPaHbl
HepacKpbITOn
NHpopmaumm n 6opbObI
C HegobpPOCOBECTHOM
KOHKYpeHUuen; n

- KOCBEHHO —
3akoHoAaTenbLCTBOM 06
aBTOPCKOM NpaBse U
CMEXHbIX NnpaBax,
oxpaHou TBK, oxpaHon
TOBApPHbIX 3HAKOB M

T3, He oxBaTbiBaeMble
cyulecTBytoLen oxpaHon npas NC,
Hanpumep:

- T3, He obnapatoLme HOBU3HOMN;

- T3, He obnapatoLmne
n3obpeTtaTenbCkuM ypoBHEM;

- ny6nuyHo packpbitble T3 nnu T3,
He nognagaroLume nog gencrene
HOPM O KOMMepYeCKon TanHe/
KOH(PMAEHUNANBHOCTM MO UHBIM
npuYmMHam.

Cpok gencreus npegoctaBrisieMomn
OXpaHbl MoxXo COOTBETCTBYET
acnekTam pasBUTUS U COXPaHEHUSA
cuctem T3, cBA3aHHBIM C UX
nepegadven U3 NOKONeHNs B
NMOKOJIEHMeE.

CneumanbHas oxpaHa 0GBbEKTOB, eLle He MMerLmnx
OXpaHbl:

- Ha MeXayHapoaHOM YpOBHE — A11si BbIpaboTkKM
COrnacoBaHHOro NoAxXoAa;

- Ha HaUMOHanNbHOM/PernoHanbHOM ypoBHE — A1s
obecrneyeHns MakcMarbHOM rMBGKOCTH.

ApanTauus cyliecTsyrowmnx mep B obnactu UC,

Hanpumep:

- TONKOBaHWEe UNn agantauuns CyLEeCTBYOLLMX
MEeXOYHapOAHbIX CTaHA4APTOB A5 HaAeXallero
yyeTa obbekToB T3;

- HauMoHarnbHbIE 3aKOHOAATENbHbIE U
agMUHUCTPATUBHbBIE UHMLMATKBLI (1 9BONOLNS
npeLeaeHTHOro npaea), HarnpaeneHHbIe Ha
obecneveHne NpM3HaHUs oTaeNbHbIX cuctem T3 B
paMkax 3akoHogaTenbcTea no Bonpocam MC.

BoamoxHble MaTepunaribHoO-npaBoBbIE COOGpa)KeHVIFIZ
BoamoxHble CyieCTBEeHHblIe coo6pa>i<eH|/|;|:
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AcneKkTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNneHHble npobenbl

(c) u (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

reorpadn4eckmx
yKa3aHui, OXpaHon
obpasuoB 1 Hopmamm
npasa, KacarLwmmMmcs
HepobpocoBeCcTHOM
KOHKYpeHLUN.

Mpn3HaHme npsimoro nnun 6onee
KocBeHHOro Bknaga T3 B co3gaHue
NaTeHTOCNOCOOHLIX N300pEeTEHMIA.

KOMMIIEKCHbIN XapakTep T3 1 KONNEKTUBHbLIX NpaB Ha
T3; npaBo HocuTenen T3 KOHTPONMPOBaTL CBOU
NpUpPOOHbIE PECYPChI N pacnopsiKaTbCs CBOUMM
3HaHMAMU; NpaBo YenoBeka Hocutenen T3 Ha
camoonpeneneHne; NnpaBo Hocutenen T3 Ha
npegsaputTenbHoe NHPOPMUPOBaAHHOE cornacue.
- NnpaBo Hocutenen T3 KOHTpoNupoBaTb CBOU
NPUPOLHbIE PECYPCbI N pacnopsiKaTbCsi CBOUMM
3HaHUAMWY;

Mpu3HaHne ponun HopM TPagULIMOHHOIO Npasa u
CUCTEM 3HaHWN, OCHOBAHHLIX Ha obblyasx, aAns
OXpaHbl 1 coxpaHeHus T3.

- Yyenoseyeckoe npaBo HocuTenen T3 Ha
camoonpenerneHue;

WHTepechbl n npaBa
06LLKH Ha nx
Hakannueaemble U
KonnekTuBHble T3,
nepegaBaemble 13
MOKOMneHus B
NoKorieHne n nx
KOMMMeKCHble
cUcTeMbl
TpagULMOHHbIX
3HaHWUI Kak TakoBble

OrpaHunyeHHas oxpaHa,
NPEeMMyLLIECTBEHHO B
KayecTBe
KOH(pMOeHuMansHom
MHdopMaLnn

MpsiMoe npu3HaHWe KONMMeKTUBHbIX
MHTEpPEeCcOoB 1 NpaB Ha
HakannmMeBaemble U KONNEKTUBHbIE
T3, nepegaBaemble 13 MOKOSIEHMNS
B NMokosieHme

OxpaHa uenoCTHOCTU CUCTEM
TPaAMULMOHHBIX 3HAHWUI Kak
TaKoBbIX

MoTeHumanbHas BO3MOXHOCTb
Hanmumsa npae Ha T3 y HECKOMbKMX
obLWmH

CneumanbHasi oxpaHa KOnfeKTUBHbLIX MHTEPECOB U
npaB Ha TpagMLMOHHbIE 3HAHWS KaK TakoBble (a He
KaK OTAerNbHbIe 3NIEMEHTLI, OXPaHsIEMbIE KakK
WHTENNeKTyanbHble npasa):

- Ha MeXayHapoAHOM ypoBHE — AN BblpaboTkM
COrnacoBaHHOro Noaxoaa;

- Ha HauMoHanbHOM/permoHanbHOM YPOBHE — Ansi
obecnevyeHnss MakcumarnbHOW rMOKOCTH.

CneumanbHasi oxpaHa MHTEpecoB 1 NpaB ObLLMH Ha
CUCTEMbI TPAOMLMNOHHBLIX 3HAHWUI KaK TaKkoBble:

- Ha MeXayHapoAHOM ypOBHE — A1 BblpaboTKM
COrnacoBaHHOro NoAxoAa;

- Ha HaLMOoHanbHOM/permoHanbHOM YPOBHE — A5si
obecneveHns MakCMMarnbHON MMOKOCTMW.
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AcneKkTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNneHHble npobenbl

(c) u (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

CneunanbHble
MeXaHW3Mbl OXpaHbl
T3 OT HEKOTOPbIX
JEencTBun,
HaHOCALLMX UM
yep6, n ux
HEe3aKOHHOro
NMPUCBOEHUS

B o6biuHOM npase NIC
Takne MexaHu3Mbl
OTCYTCTBYHOT.

T3 MOryT oxpaHsaTbCs
4YaCTUYHO C NOMOLLIbIO
AorosopoB 1 boree
oOLwmX NpUHLMNOB
6opbO6LI NPOTUB
HegobpOCOBECTHOM
KOHKYpPEHLUN 1
HEOCHOBAaTENbHOro
oboralleHus.

CM. OTAenbHbIE 3NEMEHTbI HUXE

Hopwma, HanpaBneHHasa NpoTuB
HeocHoBaTenbHOro oboralleHus,
HEe3aKOHHOro NPUCBOEHUSA UNn
OencTeumn, NnpoTuBopeYaLLmx
YeCTHOM KOMMepPYeCKOW NpaKkTuke
NPUMEHUTENBHO K T3

- NPaBOBOW JOKYMEHT, UMEIoLLUI 06S3aTENbHYH CUny

— €Cnv yCroBusl ANs NPUHATUS MEXOYHapOaHON

HOPMbI YK€ CIOXMUINCH;

- NPaBOBOW JOKYMEHT, UMEIOLLMIN 06513aTENbHYIO

CUIy, ecnv CYMTAETCS, YTO YCIOBUSA ANS NPUHATUS

MeXayHapOOHOW HOPMbI yXXe CIOXWUIUCH;

- NonuTMYeckas Aeknapauuns, ecnm npaBoBoe
cofepkaHne HopMbl BCe elle pa3pabaTtbiBaeTcs.

CneumanbHasi HopMa, 3aKpenneHHas Ha
HaUMOoHarnbHOM/permoHanbHOM YpOBHe, Ans
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AcneKkTbl oXpaHbl
T3

(a) Oencreyrowme Mepbl

(b) BbisiBNneHHble npobenbl

(c) u (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

obecneyeHns MakcMmarnbHOWM rMbKOCTU, pasBUTUS
npaBoBou 6a3bl 1 obecneveHms pasHoobpasus.

OnpeneneHHoe 3asBreHne o
NPUMEHEHUN NPUHLMNA
npeaBapuUTENbHOro
WHOPMMPOBAHHOIO cornacus K
T3, HOCUTENAMU KOTOPbIX
ABNAOTCA OOLUNHBI

OkcTeppuTopranbHoe Npu3HaHue
NpuHLMNa npeaBapuUTENbHOIO
MHEOPMUPOBAHHOIO cornacus u
cornaweHu o 4ocTyne u
COBMECTHOM MOSIb30BaHWK
BbIro4amMu B Cyax TPEeTbUX CTPaH.

- NPaBOBOM AOKYMEHT, UMEIOLLMIA 00s13aTENbHYIO CUNy
— ecnu ycrnoBus AN NPpUHATUS MeXOyHapOoaHOM
HOPMbI YXXe CNOXUINCh;

- NPaBOBOM AOKYMEHT, UMEIOLLMIA 00s13aTENbHYO CUNy
— eCcrnuv ycrnoBusa Ang NpUHATUA MexXayHapoaHom
HOPMbI YXe CIOXWUNUCH;

- NnonuTMYecKas Aeknapauus, ecrnv npaBoBoe
coaepxaHue HopMbl Bee elle pa3pabaTtbiBaeTcs.

CneumanbHasi Hopma, 3aKkpenseHHas Ha
HauMoHanbHOM/perMoHanbHOM ypoBHe, AN
obecneveHnst MakCuMarbHON rMOKOCTY, pasBUTUA
npaBoBoK 6a3bl 1 0becneyeHus pasHoobpasus.

Hopwma, npegycmaTpuBatoLlas
onpegeneHHoe ykasaHue OOLUHbI,
ABMAIOLWENCs UCTouHmkom T3, npu
ncnonb3oBaHuM T3, 0A4HO3HAYHO
CBSI3aHHbIX C TAKOW OOLLIMHOMN.

- NPaBOBOW JOKYMEHT, UMEIOLLMI 06s3aTENbHYH CUIy

— €Cnv yCroBusl ANs NPUHATUS MEXOYHapOaHON

HOPMbI YK€ CIOXMUINCH;

- NPaBOBOW JOKYMEHT, UMEIOLLMIN 06513aTENbHYIO

CUIy, ecnv CYMTAETCS, YTO YCIOBUSA ANS NPUHATUS

MeXayHapOOHOW HOPMbI yXXe CIOXWUIUCH;

- NonuTMYeckas Aeknapaums, ecnm npaBoBoe
cofepkaHne HopMbl BCe elle pa3pabaTtbiBaeTcs.

CneumanbHasi HopMa, 3aKpenneHHas Ha
HaUMOoHarnbHOM/permoHanbHOM YpOBHe, Ans
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AcneKkTbl oXpaHbl
T3

(a) Oencreyrowme Mepbl

(b) BbisiBNneHHble npobenbl

(c) u (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

obecneyeHns MakcMmarnbHOWM rMOKOCTH, pasBUTUS
npaBoBou 6a3bl 1 obecrneveHns pasHoo6pasns.

Hopma, HanpaBneHHas npoTmBe
dopMm ncnonb3zosaHus T3,
ABNSAOLLMXCA OCKOPOUTENBHBIMU
MO KyNbTYPHbIM UNN AYXOBHbLIM
NPUYUHAM WU HapYLLAOLWNX NX
LeNOCTHOCTb

- NPaBOBOM AOKYMEHT, UMEIOLLMIA 00s13aTENbHY0 CUny

— eCnu ycrnosusa Ang NpUHATUS MeXayHapOoaHON

HOPMBbI YXXe CITOXUIMACH;

- NPaBOBOM LOKYMEHT, UMetoLLMIA 06a3aTenbHy0

Cuny, ecriv CYUTAETCs, YTO YCNOBUA A8 NPUHATUS

MeXOyHapoO4HON HOPMbI YXKe CROXWUINCS;

- nonuTUYecKkasa geknapauus, ecrnv npaBoBoe
coaepxaHue HopMbl Bee elle pa3pabaTtbiBaeTcs.

CneunanbHas HopMa, 3akpensieHHas Ha
HaLMOHanbHOM/pernoHarnibHOM ypOBHe, A11s
obecneyeHns MakCUMarnbHON rMBKOCTKH, Pa3BUTUS
npaBoBou 6a3bl 1 obecrneveHns pasHoobpasns.

[NaTeHTOBaHWEe T3,
HapyLuatoLlee
NPUHLMNbI
naTeHTHOro npasa

CywecTsytoLiee
naTeHTHoe npaBo
npegycMmaTtpuBaeT nogady
3asiBKM, OCHOBaHHOWN Ha
nogsIMHHON MHGopMaLmn
00 nsobpertarene
(n306peTaTensx), a Takke
Hanuyme peanbHOro
n3obpeTteHus.

Mapwuxckaa KOHBEHLMS
npegycmaTtpusaeT
onpegeneHHoe

BoamoxxHasa HeonpeaeneHHOCTb
HOPM NAaTEHTHOW CUCTEMbI OIS
onpeaeneHnsa n3obpertarenbcKkoro
Bknaga Hocutensa T3.

OnpeneneHHas Hopwma,
HanpaeneHHasi NPOTUB:

- NaTeHTOBaHUA TPagMLMOHHbIX
3HaHWI KaK TakoBbIX 6e3
cornacusi U y4actust HocuTens
T3;

Ha mexayHapogHOM ypOBHeE:

- MexayHapogHasa HopMa, umetoLlas obsasaTenbHyro
cuny;

- aBTOPUTETHOE TOMKOBaHUE CYLLLECTBYHOLLUX HOPM;
- nonuTMYecKas geknapaums.

Ha HaumoHanbHoM YPOBHE!
— KOHKpEeTHble nonpaBkn K HallOHarIbHOMY
naTeHTHOMY 3aKOHO4aTes1bCTBY.
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AcneKkTbl oXpaHbl
T3

(a) Oencreyrowme Mepbl

(b) BbisiBNneHHble npobenbl

(c) u (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

ynoMnuHaHune noarinHHOro

- NaTeHToBaHne VI306peTeHI/IFI,

HOPMaTMBHbIE aKTbl;
— NpeanoXeHns B paMkax
KBP, BTO, BOUC.

nsobpetarens. cosfaHHoro 6rarogaps
HEe3aKOHHOMY NPUCBOEHWIO
TPaAMLUMOHHBIX 3HAHWI
CneumarnbHble MNpeaBapuTensHoe Ha mexxgyHapoaHOM ypoBHe:
TpeboBaHMA 0 packpbiTUM | MHPOPMUPOBAHHOE Corfacue Ha - MeXayHapogHasi HopMa, Metoasi obs3aTenbHyo
NHopMaLmm ncnonb3osaHve T3 cuny;
NPUMeHUTENbLHO K T3: - aBTOPUTETHOE TONMKOBAHWUE CYLLECTBYIOLLNX HOPM;
- HauMoHarnbHble/ - nonNuTUYeckas aeknapauus.
pernoHarbHble

Ha HaunoHanbHOM ypoBHe:
— KOHKPETHbIE NOonpaBkn K HaLMOHanbHOMY
NnaTEeHTHOMY 3aKOHOAaTENbCTBY.

A. JOEVCTBYIOLWME MEPHI

Obsizamernibcmea, HOpMamuHbIE OJI0KEHUST U 803MOXHOCMU 8 obriacmu obecriedyeHusi oxpaHbl T3, yxe cywecmesyrouwue Ha MexxdyHapoOHOM ypo8He

Popma oxpaHbl

O61bemM oxpaHbl

YuutbiBaemble ¢pakTopbl

[No3uTrBHAA naTeHTHas
oxpaHa T3

B cooTBeTCTBUM C NpUHUMNaAMnN SENCTBYIOLLEN
NaTeHTHOW CUCTEMbI MOTYT OXPaHATLCS HEKOTOPbIe
anemMeHTbl T3, HO He cucTeMbl T3 KakK TakoBble.

MpaBo JOMKHO BbITb MONY4YEHO OT hAKTUYECKOTO
n3obpetatens (n3obpetatenen), Bknovas HOCUTENS
(HocuTenen) T3.

MexayHapoaHble cTaHgapTbl o6ecnevnBaoT

3HaYMTENbHYIO TMOKOCTbL B peLLIEHUN BONPOCOB

naTteHTocnocobHocTn T3, BKkIto4as:

- onpegerneHne NoHATUSA «n3o0bpeTeHns;

- TONKOBaHWE KpUTepmeB OXpaHbl (HOBU3HA,
n3obpeTtaTenbCKMi YpOBEHb, NOMNE3HOCTb)
NPUMEHUTENBHO K T3;
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dopma oxpaHbl

O6BbemM oxpaHbl

YuyutbiBaemble ¢pakTopbl

Onga Toro, 4To6bl OXpaHa umena cuny, obnagaTtenu
naTeHTocnocoOHbIX T3 OOMKHbI NpeanpuHMMaTh
aKTMBHble OEeNCTBUA.

- UCKIMtoYeHne n3 C(*)epbl OXpaHbl NaTeHTOCNOCOOHbLIX
OOBEKTOB B COOTBETCTBUM C uendamm O6LL|,€CTB€HHOI7I
NOJNTNTUKN.

3awmTHas oxpaHa T3 B
pamkax naTeHTHOW CUCTEMbI

3HaunTenbHas YacTb T3 B NpUHLUMNE OXPaHSIETCH OT
HEe3aKOHHOr0 UCMNONb30BaHUsA B hopme NaTEHTOB —
Hanpumep, Koraa 3asBuTerb NbiTaeTcsa Nony4nTb
npasa Ha T3, co3gaHHble pYrMU fiLamu.

KOHKpeTHbIe Mepbl BKIHOYatoT:

- ynyyweHuve goctyna K nHopmaumm o T3 kak
N3BECTHOM YPOBHE TEXHMKM NPW OCYLLLEeCTBNEHUN
naTeHTHbIX Npoueayp 6e3 co3aaHns BO3MOXHOCTEN
He3aKoHHOro npuceoeHus T3 (HanpuMep, BKINOYEeHUe
T3 B MuHUMyM gokymeHTtauum PCT, npymeHeHve
onpegeneHHbIX CTaH4apTOB AOKYMeHTUpoBaHus T3,
oTpaxeHue T3 B MIK);

- pekoMeHAaLmMmn No aKcnepTu3e NaTeHToB, CBA3AHHbIX

cT3;

- nopTarnsl, ceTeBble MHTEPdENCHI U Hagnexalue
6a3bl AaHHbIX Mo T3 1 cBA3aHHLIM C HAMU
reHeT4ecKMM pecypcam Ans UCrnonb30BaHUS B
naTeHTHbIX Npoueaypax.

OnaceHnsa OTHOCUTENBHO TOrO, YTO OTKPbITUE
aoctyna K T3 B pamkax naTeHTHbIX Npoueayp MoXeT
NPUBOAMUTDL K HEXenaTenbHOMY HE3aKOHHOMY
npuceoeHunio T3 TpeTbnMK niuamu.

CneuuanbHble MeXaHU3Mbl PacKkpbITUst MIHOpMaUun o
T3 un cBaA3aHHbIX ¢ HUMK [P B naTeHTax,
npeaycMaTpuBaeMbie HaunoHanbHbIM
3aKoHO4aTEeNbLCTBOM, BKITOYaSN:

- packpbITUe UCTOYHUKA NN NnpoucxoxaeHus T3;

AKTUBHOE MexayHapoaHoe obcyxaeHne n aHanms
KOHKPETHbIX TpeboBaHMI pacKkpbiTUS MHOPMaLMK O
T3, B TOM uncne ux appekTMBHOCTM B
npeaoTBpaLLEHNN HE3aKOHHOIO NpuceoeHus T3.
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dopma oxpaHbl

O6BbemM oxpaHbl

YuyutbiBaemble ¢pakTopbl

- pacKpbITe MHOPMaLMM O HaNUYUm
npeaBapuUTeENbHOrO MHPOPMUPOBAHHOIO Cornacus;
-packpbITMe MHOPMaLUM O paBHOMPABHOM
COBMECTHOM MOJb30BaHUN BbIrogamu.

HaunoHanbHble cucteMbl obecnevyeHms goctyna u
COBMECTHOro NMonb30BaHNS BbIrogamu

- BoHHckme pykoBoaswme npuHumnel (KBP)

- NPeAIoKEHNA O HOBbIX TPeBOBaHNAX, BHOCUMbIE B
BTO n BOUC.

HepackpbiTblie T3

MpegycmaTpuBaeTcsa oxpaHa T3, koTopble
COXpaHsATCA B TaHe, 0b6nagaoT KOMMEpPYECKOn
LEHHOCTbLIO Bnarogaps Nx COXpaHeHuo B TaHe U
SABMSATCA 06BbEKTOM PasyMHbIX MEP MO NX COXPAHEHMIO
B TalHe.

CraBsaTca cnegytoLume KOHKpeTHbIE BOMPOCHI:

- B Kakux crny4yasx packpbitve T3 B paMkax o6LLMHbI
CYMTAETCS UX «COXPAHEHNEM B TaHeY;

- ponb TPagAULMOHHOIO NpaBa M NPaKTUKK;

- OXpaHa 3HaHuWI, KOTOpblE UMEIOT AYXOBHYHO U
KyNbTYPHYIO LLEHHOCTb AN O6LWMHbI, HO He
NPeACTaBnsT AN Hee KOMMEPYECKON LIEHHOCTW.

OxpaHa ot
HepobpocoBeCcTHOM
KOHKYpeHuumn

OxpaHa oT:

- OENCTBUI, NOPOXKAAIOLNX CMELLIEHNE;

- NIOXHbIX YTBEPXKOEHWIN B XO4E TOProBnu;

- YKa3aHUN unuv 3asBrieHnin, cnocobHbIX BBOAUTD
ny6nuky B 3abnyxaeHue.

Mbkas nHtepnpetaums mep no 6opwbe ¢
Heao6pOCOBECTHON KOHKYPEHLIMEN, NO3BONSIOLLAN
BKMIOUMTL B HMX Bonee obLee npasuio,
HanpaBneHHoe NPOTMB HEOCHOBATENbHOMO
oborauleH1s U He3aKOHHOIO MPUCBOEHMUS.

OxpaHa oTNnYnTENbHbIX
obo3HavYeHun

MprmeHsieTcsa He K T3 Kak TakoBbIM, a K

oTnMYnTEnbHBIM 0003HAYEHUAM U CUMBOJIAM,

CBSI3@aHHbIM C NPOAYKTaMKn, OCHOBaHHbIMK Ha T3, B

YaCTHOCTMU:

- TOBapHbIM 3HaKam Ha ToBapbl 1 ycnyrn ¢ T3 B
KayecTBe KOMIMOHEHTA;

- KONNEKTUBHbLIM U CEPTUDUKALNOHHBIM 3HaKaM;

- reorpadnyeCckUM yKasaHusIM.




WIPO/GRTKF/IC/46/6
Mpwunoxenwue Il, ctp. 13

dopma oxpaHbl

O6BbemM oxpaHbl

YuyutbiBaemble ¢pakTopbl

3akoHoaaTenbCTBO O
NPOMBILLNEHHbIX 0bpa3sLuax

npOMbIUJJ'IeHHbIe o6pasu,b|, ABnAvomecsa HoBbiIMN UITN
opuUrnHanbHbIMN.

B03MOXHOCTb UCKIHOYEHMS onpeaeneHHbIX 0b6pasLoB
N3 OXpaHbl, NPOANKTOBAHHOIO rMaBHbIM 06pa3om
TEXHUYECKUMU U PYHKLMOHATNBbHBIMA
CoobpaKeHUSAMM.

ABTOPCKOE MpaBo N CMEXHble
npaea (Bknto4as oxpaHy 6a3
AaHHbIX U UCNOMHEHWIA
BblpaxkeHunn ponbknopa).

OxpaHa He 3HaHWI KaK TakoBbIX, a CPeACTB 3anucu un
nepegayn T3, ocobeHHO oXpaHocnocobHbIxX TBK.

CM. yTOYHEHHbIV BapuaHT aHanusa npobenos B
oxpaHe TBK (gokymeHT WIPO/GRTKF/IC/37/7)

MexayHapoaHoe nybnunyHoe
npaBso

KBP: T3, cBsi3aHHbIe ¢ OuopasHoobpasnem u
nmetoLLne 3HavYeHme s COXpaHeHUst U YCTOMYNBOro
ncnonb3oBaHnsa Guonormyeckoro pasHoobpasus

MOMPPICX ®AQO: T3, cBsA3aHHbIE C FTEHETUYECKUMMU
pecypcamu pacTeHuin ons uenen NnponsBoacTea
NPOAOBOSLCTBUSA U BEAEHMS CEIbCKOro X03ancTea

Hpyrne mexgyHapogHble
OOKYMEHTbI

OMNKPOOH: peknapauusi, He umetoasi 06a3aTernbHon
CWnbl, B KOTOPOW Pa3bsiCHAITCSA NpaBa KOPEeHHbIX
HaponOoB, kacatowuecs T3.

BoHHckune pykoBogsLume npyHuMnbl: T3, cBsiI3aHHbIe C
OnopasHooOpasnem 1 nmerLme 3HadYeHne ans
COXpPaHeHUs 1 YCTOMYMBOrO UCMOSb30BaHNS
ouonornyeckoro pasHoobpasus
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AcneKT oxpaHbl

BbisBneHne npobena B oxpaHe

KoHkpeTHble coobpaxeHus

BhisiBrneHne
OXpaHocnocobHbIX T3 nnu
BblpaboTka nx onpegeneHus

OTtcyTtcTBME chopmanbHoro onpegeneHuns T3,
nognexatiero oxpaHe, HECMOTps Ha ynomuHaHne T3 B
HECKOMNbKUX MeXAyHapOOHbIX AOKYyMEHTaxX
(kacaroLmxca KOHKpeTHbIX obnacten T3).

OneMeHTbl onpegeneHuns, BbipaboTaHHOro B pamkax
pearenbHoctn MKIMP

Mpobenbl B dhopmynmpoBke
onpeaeneHHbIX Lenemn
OXpaHbl

BHyTpeHHsAs LeHHoCcTb cuctem T3

Cuctembl T3 kak BaxkHast oopma MHHOBaLWI
YBaxeHune cuctem T3 u KynbTYPHbIX N AYXOBHbIX
LIeHHOCTEN X HOCUTEenen

YBaxeHue npaB HocuTenen n xpanutenen T3
CoxpaHeHue T3 un ykpenneHue cuctem T3
CoxpaHeHue n nogaepxaHve TpaguumnoHHbIX GopMm
XKN3HU

Mopoepxka MHHOBALUWA B pamkax cuctem T3
Mopaepxka ycunui no 3awmuTe n coxpaHeHuto T3
lMpeceyeHne HE3aKOHHOMO NPUCBOEHUSA U
Hego6pOoCOBECTHOMO N HECNpaBeaIMBOro
ncnonb3oBaHus T3 1 NooLpeHe paBHONPaBHOMO
Nnonb30BaHMA Bbirogamu, CBA3aHHbIMKU ¢ T3
O6ecneyeHne goctyna Kk T3 1 X NCNOMNb30BaHUA Ha
YCINOBUSIX MNONyYEeHNSA NpeaBapuTeribHOro
MHAOPMMPOBAHHOIO cornacus

Copencrame yCTonunBoMy pasBuUTUIo OBLLMH U
npaBOMEepPHON TOProBOW MPaKkTUKN, OCHOBAHHOWN Ha
ncnonb3oBaHuu cuctem T3
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AcnekT oxpaHbl

BbisiBneHune npo6Gena B oxpaHe

KoH KpeTHble cooGpa)KeH nA

OrpaHquHme npenocrtaBneHna unn ocywecTerieHnaA
HeHaaneXxawunx MHTernneKkTtyalribHbiX npaBs Ha T3

lpobernbi 8 cyuwecmsyrowux
rpagosbIX MexaHu3max

OObekTbl, He 0XxBa4vyeHHble
oxpaHomn

T3, He oxBa4yeHHble CyLLEeCTBYOLWNMK ddopMamm

oxpaHbl npas UC:

- T3, He obnapatoLLme HOBU3HOWM;

- T3, He obnagatoLwmne nsobpeTaTenbCKUM YPOBHEM;

- T3, koTopble BbInNKn NyGANYHO PACKPLITHI UK HE
noanexart OXpaHe B Ka4eCTBE HepacKpbITOW
NMHopMaLmm NO UHbIM NPUYMHAM.

CM. NyHKT A, Bblle

HakannvueBaemble T3 B KONNEKTMBHOM BrageHuu,
nepegasaemble U3 NOKOMEHUS B NOKOMNEHWE, He
oTBeyvalLLne onpeaeneHno HepackpbITON Unn
KOH(pnaeHunanbHon UHopMaLmu.

KomnnekcHas cuctema TpaauUMOHHBbIX 3HaHWUIA Kak
TakoBas

He npu3HaBaemble
G6eHedmumapsl nnm
npasoobnagarenu

KonnekTueHble Npaea, MHTEPECH! M NPaBOMOYUS B
pamkax cuctembl T3

dopmbl NCNONb30BaHKS U
Apyrne OencTBus, KOTopble

OnpeaeneHHas HopMa, 3anpeLjatolas He3akoHHoe
nateHtoBaHue T3
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AcneKkT oxpaHbl BbisBneHne npobena B oxpaHe KoHKpeTHble coobGpaxeHus
Henb3a NpeaoTBpaTUTbL B
pamKax CyLleCcTBYoLLEero
npasa
CneuuanbHoe TpeboBaHWe 0 packpbITUN NATEHTHOM
nHdopmaumm, kacarowlerncsa T3
OxpaHa oT HeocHoBaTenbHOro oboralweHns unu
He3aKOHHOro npmuceoexus T3
lMpaBo Ha yka3aHue MpepoTBpalleHne ncnonb3osaHua T3 6e3
NCTOYHMKA N COXpaHeHne onpegeneHHoro ykasaHus obLUMHbI, ABMSIOLWENCS UX
LeNOCTHOCTH NCTOYHMKOM.
MpepoTepalLeHne opm UCNoNbL30BaHUS,
OCKOPOBUTENBHbIX ANS OOLWMH NO KyNbTYPHbLIM MUK
AYXOBHbIM MPUYMHAM UK HapyLUaKLWMX LLeNOCTHOCTb
T3
MpenBaputenbHoe OTtcyTcTBME OnNpeaeneHHoro Npu3HaHus HeobxoanMoCTb YTOYHEHMS npuHLmMna
NHOpMMpOBaHHOE cornacre | HeobxogMMOCTU UcnpalLuMBaHUs NpeaBapuUTeNbLHOro npeaBapuTeENbHOro MHPOPMUMPOBAHHOMO COrflacus Ha
Ha ncnonb3oBaHue T3 NHOpMMpPOBaHHOIO cornacusa Hocutenen T3 ons ucnonb3oBaHue T3, obnagatenamm KOTOpbIX
nony4eHns JocTtyna K onpegeneHHsiM goopmam T3. SABNSAOTCA HECKOSTbKO OBLLMH 1 KOTOPbIE YXKe
packpbITbl 32 Npegenamun obLWKHbI C ee cornacus
YTOYHEHMNE YCNOBUIA OXPaHbl HEPACKPbITOM (MOnYanMBoro unu siBHOro) unn 6e3 Takoeoro.
NMHopMaLmMmM Kak CpeacTBa OCyLLEeCTBNEHNS NpaBa Ha
npeaBapuTenbHoe MHpopMMpoBaHHOE cornacme
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AcnekT oxpaHbl BbisiBneHne npobena B oxpaHe KoHKpeTHble coobpaxeHus
MpuHUMN NpeaBapuUTENBHOIO
MHAOPMMPOBAHHOTO OTcyTcTBME ONpeaeneHHON NPaBOBOW CBA3N MeXAY MpenycMoTpeHHOE OEeNCTBYIOWNM
cornacusi Ha UCnonb3oBaHWe | NPUHLMNOM NpeaBapUTeNibHOro MHPOPMUPOBAHHOIO 3aKoHO4aTeNbLCTBOM 00513aTENLCTBO YKasbiBaTb
T3 n nateHTHas cuctema cornacus Ha ucnosnb3oBaHue T3 u naTteHToBaHMEM: -T3 | NOANNHHOIO n3obpeTaTens U OCHOBbIBATb NATEHT Ha
KaK TakoBbIX; W - N306peTeHnin, OCHOBaHHbIX Ha T3 npaBe COOCTBEHHOCTU, NPEeAOCTaBIEHHOM
n3obpetartenem.
lMpaBo Ha cnpaBeanueoe OTtcyTcTBME NpaB Ha Nofy4yeHne cnpaBennmBoro MoTeHumnanbHas ponb TPaAMLMOHHOIO NpaBa U
COBMECTHOE Monb3oBaHne BO3HarpaxgaeHust unu gpyrux Bbirog (BKMoyas Bbirodbl, | oObl4aeB B onpegeneHnn Toro, Kakme Bbirogbl
BbIrogamu OOMYCTUMbIE C TOYKM 3pEHNSI TPAOULMOHHOM KyNnbTypbl | ABNSOTCS CNpaBeAnMBLIMU U Hagnexallummu.
1 opyrue Bbirogbl HEAEHEXHOro Xxapakrepa).

C. COOBPAXEHWA, KACAOLWMECA OMNPEAENEHNA LIEITECOOBPA3SHOCTWN YCTPAHEHUA 3TUX MPOBESOB

XapakTep coobpaxeHus Bonee nogpo6Hasa xapakTepucTuka
lMpuHyunuanbHbie MexayHapoaHoe npaBo M NoNUTUKa Bkntoyas npaBoBble 0653aTENLCTBA U YCIOBUS PErynnpoBaHng,
coobpaxeHusi KacatoLumecs:

- coxpaHeHunsa buopasHoobpasnsa n 6opbObl C ONYCTbIHMBAHNEM;

- NpaB KOPEHHbIX HApOAOB;

- YCTONYMBOW NONUTMKMN B 06n1acTi 3gpaBoOXpaHeHnst u obecneveHus
AOCTyna K nekapcteam

CoumanbHble, KynbTypHbIE, - yCUNEeHMe BHMMaHus K 3a8BeHMAM O HapyLLUEHUN CnpaBeanMBOCTU
NONMUTUYECKNE N IKOHOMUYECKNE B CBSA3M C HE3AKOHHbIM NPUCBOEHMEM U MPOTUBOMPABHLIM
coobpakeHus ncnonb3oBaHnem T3

- ponb T3 B 06ecneyYeHnmn yCToMYMBOro pasBUTUSi Ha HU3OBOM U
MECTHOM YPOBHE
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XapakTep coobpaxeHus Bonee nogpo6Hasa xapakTepucTuka

- CBA3b MeXay oxpaHon T3 1 KynbTYpHOW 1 coumarnbHON
NOEHTUYHOCTbIO OOLMH

- NPOMbILLUIEHHOE N KOMMepYeckoe ocBoeHne T3

- ponb T3 B peLueHnmn akonornyecknx npobrem n npobnem,
CBSAA3aHHbIX C UIBMEHEHNEM KnNnumaTta

- ynomuHaHue T3 B LLenom psiie KOHTEKCTOB perynmpoBaHnS.

Ponb oxpaHbl T3 B 6onee wmpokom oxpaHy 6mopasHoobpasuns n cnpaBeasIMBoe UCMNOb30BaHNE

KOHTEKCTe pa3paboTKy NONUTUKM CBSA3aHHbIX C HAM BbIrOf;

- NPU3HaHWe npaB KOPEHHbIX HAapO0B;

- COQENCTBMNE YKPENNEHUIO NPOLOBOSILCTBEHHON 6Ge3onacHOCTU n
obecneyveHmno pa3Hoobpasnsi MPOAOBONbCTBEHHbIX
CenbCKOXO3ANCTBEHHbIX KYNbTyp;

- obecneyeHne 4ocTyna K 3qpaBOOXPaHEHNO, COOTBETCTBYIOLLETO

TpeboBaHMAM KynbTypbl ;

- YCTON4YMBOE pa3BUTNE HA HU30BOM U MECTHOM YPOBHE;

- CMsIr4eHne nocneacTBui MU3MEHEeHUs KNMMara;

- paclMpeHne YaCcTUYHOro CoBNaaeHus TPaanLMOHHbIX 3HAHMI Kak
TaKoBbIX M OhuLManbHbIX AUCLMNIIMH B 06nactn buotexHonornm

- BKIag CUCTEM TPaAMLUMOHHbBIX 3HAaHUIN B MHHOBALIMOHHYHO
AesATenbHOCTb U obecneyeHne KynbTypHOro pasHoobpasusi.

KoHkpeTHble coobpaxkeHns npasa u — NOCKOMbKY B paMKax MHOTMX HaLMOHarnbHbIX U perMoHanbHbIX
perynupoBaHus NpOLLeCCOB Yy)Xe HabnogaeTca TEHAEHUMS K YCUITEHNIO oxpaHbl T3,
6e3 pa3BuTNSa ee MexXayHapo4HOro N3MepPEHUs, MO3BONAOLLENO

cosgasaTtb 00Ly0 NnaTopmy 4SS HaLMOHAaMNbHbIX U
pernoHarnbHbIX CUCTEMbI OXpaHbl T3, 3TN cuctembl ByoyT MMeTb
pa3HOMNIaHOBbIN XapaKTep, YTO MOXET BbI3blBaTb TPYAHOCTU U
apyrue npenaTcTBus;

BO3MOXHbIE€ CUCTEMHbIE NOCNEACTBMSA HEOOCTaTOYHON
onpegeneHHoCcTn HopM MexayHapoaHoro npaea MC B obnacTsx,
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XapakTep coobpaxeHus Bonee nogpo6Hasa xapakTepucTuka

UMEILLMX OTHOLIEHME K T3 1 TpagULMOHHBIM CUCTEMAM 3HAHUN U
MHHOBALWN;

BO3MOXHbI BbIUIPbILL OT CHUKEHMWSI CTEMEHW NPaBOBOW
HeonpeneneHHocTn, 0bycnoBneHHON 06eCnoOKOEHHOCTLIO MO
noBOAY BO3MOXHbIX 0693aHHOCTEN MO BAAAEHWUIO UITU XPaHEHWUIO,
cBsA3aHHbIX ¢ T3;

- NHOChI U MUHYCbI HanM4ynsa eguHOro MexxayHapo4Horo nogxoga K
peLLeHn0 BONPOCOB OXpaHbl T3.

KoHkpeTHble coobpaxeHus, BO3MOXHas MPEXAEeBPEMEHHOCTb YCUIUIA MO YCTPaHEHWIO
HanpaBneHHble NPOTUB YCTPaHEHWs onpeeneHHbIX NPo6enoB Ha MeXayHapoaHOM YPOBHe, Aaxe
npo6enos HEeCMOTpPS Ha X OQHO3HaYHOE BbisSIBNIEHME, BBUOY HEOBX0AUMOCTU

HaKonneHnsi GonbLUEro onbiTa Ha HaUuNMoHaNbHOM YPOBHE U
o6MeHa TakMM OrbITOM B Ka4eCTBE OAHOMO M3 YCroBuUiA BbipaboTku
Bonee YETKNX MeXOYHAPOOHbIX LOKYMEHTOB;

- pasHoobpasue T3 1 Bnagerowmx M1 oOLLMH, KOTOPOE MOXET
OCNOXHSATb HOPMOTBOPYECKMI NPOLECC B €r0 MeXayHapoaHOM
N3MepeHuu;

HESICHOCTb BOMPOCOB, KacaloLLMXCS NpaB Y BO3MOXHOCTEN
MHOCTPaHHbIX NpaBoobnagaTenemn, Takmx, kak o6LWUHbI,
aBnsoLwmecs Hocutensmm T3, CyLecTBYOLLMX B COBEPLUEHHO
MHbIX KyNbTYPHbIX U COLMarnbHbIX YCNOBUSX;

BO3MOXXHasi HEOOXOAMMOCTb aKTMBM3aLMKN 1 AuBepcudmKaLmmn
KOHCYNbTaLMOHHbIX NpoLeayp, KoTopble Heobxoaumbl 4o
MPUHATUSA MOObLIX CEPbE3HbIX MONMUTUYECKMX U NPaBOBbIX
[IOKYMEHTOB, NMOCKOSIbKY MX NepPecMoTp Nocre Ux NPUHATUS MOXET
ObITb CNOXHbIM 1 IOPOrOCTOSALLMM.




WIPO/GRTKF/IC/46/6
Mpunoxenwue Il, ctp. 20

D. BAPWAHTbI JEMCTBUW MO YCTPAHEHWIO NIKOBLIX BIABNEHHBLIX MPOBESIOB, KOTOPLIE YXKE CYWECTBYIOT UM MOTYT BbITb
PASPABOTAHbI

Bo3mMoxHbIe BapuaHTbl AencTBun | KOHKpeTHbIe cooOpaxeHus, KacalolmMeca Takux BapmaHToB
Ha pa3NNYHbIX YPOBHAX

MexayHapoAHbIN ypOBeHb

(i) MmexxayHapoaHbIN OKYMEHT nnn | Kakme KOHKpeTHbIE HOPMbI YXXe B JOCTAaTOYHON CTeneHn ohopMUNnChb B CBOEW CoAepKaTenbHOM YacTu,
OOKYMEHTbI, UMEILLNA (MMetoLMe) | Tak YTO UX 3aKpensieHne B BUAE MeXAyHapOAHbIX HOPM, MMEKLWNX 06a3aTenbHy0 CuUny, MOXeT cYMTaThbCs
obsaszarenbHyto cuny; CBOEBPEMEHHbLIM?

- HOpMBbI, KacaroLmecs oxpaHbl camux T3;

- HOpMbI, KacatoLimecst npusaHaHua T3 B NaTEHTHOW cucTeme n apyrux obnactax 3akoHogaTenbcTea no
Bonpocam NC

(i) ybegutenbHble nnm Kakue cyuiecTBytome HoOpMaTMBHbBIE NOMOXEHNST U NPABOBbLIE NPUHLMMbI MOTYT 6bITb NOAXOAALLMMM ANS
aprymeHT1poBaHHbIE BEPCUM UN ybegunTenbHon HTepnpeTauumn npumMmeHnTensHo K T3? lMpumeps!:

AopaboTaHHble BapuaHTbl - He[oBpPOCOBECTHAsA KOHKYPEHLNS;

CYLLLECTBYHOLLUX NPaBOBbIX - HOpMbI NATEHTHOrO NpaBa W Apyrux cdep 3akoHogaTenbcTea no sonpocam UC;

AOKYMEHTOB; - HOPMBbI, KacaroLmnecst OXpaHbl HEPACKPbLITON U KOHUAEHLMANBHON MHOPMaLUN.

(i) HopmaTMBHbLIN Kakvne HopMbl, cTaHAapTbl M NONUTUYECKME NPUOPUTETBI MOTYT BbiTb COrnacoBaHbl B hopme
MeXAyHapOaHbIN JOKYMEHT Unu MeXOyHapoOHOro JOKYMeHTa, He umetoLlero obssaTenbHOM cunbl?

AOKYMEHTbI, HE MMeoLLMI (He
nmetoLme) obazaTenbHON CUnbl;

(iv) nonuTuyeckas pesontouus, Kakune Hopmbl, cTaHOApPTbl U MONUTUYECKME NPUOPUTETLI MOTYT BbITb COrnacoBaHbl B BUAe
Aeknapaumst Unu pelleHme MeXOyHapoaHoW NonUTUYEeCKon pe3ontoumnun?
BbICOKOIO YPOBHS
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(v) pykoBogsLLMe NPUHLMMBI UMK
TUNOBbIE 3aKOHbI, MOBbILLAOLLNE
YpPOBEHb MEXAYHapOOHOro
COTPYAHWNYECTBA;

(vi) koopAauHauus ycunum no
COBEPLLEHCTBOBAHUIO
HaLMOHanNbHOro 3aKOHOAATENbCTBA;

(vii) mexgyHapogHoe
COTPYAHMYECTBO B BblpaboTke
NpakTU4eckux mep

YXe cyLecTByoLmne NporpaMmmel, Matepumarbl U MHALUMATMBLI, HanpaBfeHHbIe Ha:

- YKpenneHue noteHunana v NnoAroToBka coaepkaTenbHbIX MaTepuanoB s BbIpaboTKM NPaBOBbIX HOPM
U NONMUTUKU

- YKpensneHme noteHuyunana Hocutenen T3 Ha NpPakTUYECKOM YPOBHE;

- co3gaHue yupexaeHun n BbipaboTtka Ansa HUX MHCTPYKTUBHBLIX MaTtepuarnos;

- MeXy4dpexaeH4yeckoe COTPYAHNYECTBO N KOOpANHAUMS OENCTBUA B pamkax cuctembl OOH;

- NOBbILLEHNE OCBEOOMIIEHHOCTM LUMPOKOW Ny6nnku 1 BegeHne COOTBETCTBYIOLLEN Pa3bACHUTENBHON
paboThbl.

PernoHanbHbIN YpOBEHb

- NpPaBOBble AOKYMEHTbI, 3aKMto4aemble Ha pernoHanbHOM, CybpernoHanbLHOM 1 ABYCTOPOHHEM YPOBHSIX, BKIOYAs Kak crneunanbHble
WHCTPYMEHTbI, Tak U HOPMbI, OCHOBaHHbIE Ha CYLLECTBYHIOLLEM 3aKoHoAaTeNnbCTBa no Bonpocam UC;

- NonnTnyeckune dekrapauunm nnn geknapaunm norimTmn4eckKoro ypoBHs4, NpHMMaeMble Ha permoHaribHOM, Cy6peFVIOHaJ'IbHOM mnn 0ByCtopoHHEM

YPOBHSIX;

- TUNOBbIE 3aKOHbI N Apyrne (*)Oprl 3akoHoaaTes1bHbIX peKomer,au,MVl, npuHMMaemble Ha permoHaribHOM YpPOBHE;

- TUNOBbl€ NPOTOKOJbI, pyKOBOACTBaA U peKoMeHaaunn no npumMmeHeHno nepenoBbiXx MeTon0B pa6OTbI, npuHMMaemble Ha permoHasnbHOM U

cybGpervoHanbHOM YPOBHSIX;
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- pervoHanbHble, cyopermoHanbHble 1 ABYCTOPOHHUE MHULMATUBLI U NPOrpamMMbl, NPU3BaHHbIE NOAAEPXKUBATL YCUINUS N0 YKPENnneHnto
noteHumana odwmH B obnactn T3.

HauunoHanbHbIN ypoBeHb

- 3aKoHoAaTenbCTBO B 06racTy oxpaHbl T3, BKIOYAa AOKYMEHTbI SUi generis 1 agantaumio UM nepecMoTp HOPM CYLLECTBYHOLLETO
3akoHoaaTenbcTBa no Bonpocam UC;

- OCHOBBbI NONMUTKKN M aAMUHUCTPATMBHbIE MEXaHU3Mbl COAENCTBUSA pacnpocTpaHeHuo 1 oxpaHe T3, B TOM YNCNe B TakKUX KOHKPETHbIX
obnacTsix, kak MeguumnHa 1 34paBoOOXpPaHEHNE, OXpaHa OKpY)KatoLLel cpedbl U CENbCKOE XO3SNCTBO;

- TUMNOBbIE MPOTOKONbI, PYKOBOASALLME MPUHLUMBI U PEKOMEHAALMMN OTHOCUTENBHO NepefoBOW NPAKTUKN, NPUHATLIE TMOO HaUMOHaNbHbIe
opraHamu, NnMbo ApyrMMn y4pexxaeHusamu;

- HauMoHanbHble MHMLMATUBLI U NPOrpammbl, oGecneymBatroLLme yKpenneHue noteHumana obwmH no Bonpocam oxpaHbl T3.

[KoHeL npunoxeHna Il n pokymeHTa)
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