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Copok naTasa ceccus
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OBHOBJEHHbLIV OTYET O TEXHUYECKOW 3KCMEPTW3E NMPOEKTOB
JOKYMEHTOB BOUC, NMOCBALLEHHbLIX TEHETUYECKNM PECYPCAM,
TPAOMUNOHHBIM 3HAHNAM U TPAONLIMOHHBIM BbIPAXEHUAM KYINbTYPHI,
MO KMNKOYEBbLIM BOMNMPOCAM, KACAKOLWMMCA MHTENNEKTYANBHOW
COBCTBEHHOCTW, B KOHTEKCTE INMPAB YEJIOBEKA, NMPUHAONEXALLMX
KOPEHHbLIM HAPOOAM

LokymeHm nodzomoeneH Cekpemapuamom

1. [Mpu3HaB 3HA4YMMOCTb JOKyMeHTa « OTYET O TEXHUYECKOW IKCNEPTU3E MPOEKTOB
AokymeHToB BOUC, NnOCBALLEHHBIX FTEHETUYECKMM pecypcam, TPaaNLMOHHBIM 3HAHMAM U
TPaAMLMOHHBIM BbIpaXXeHUAM KyIbTypbl, NO KMOYeBbIM BONPOCaM, KacatloLmnmcs
nHTennektyanoHon cobcteeHHocTM» (WIPO/GRTKF/IC/29/INF/10) («OT4eT O TEXHUYECKOM
aKCnepTu3e»), NoAroToBneHHoOro npodgeccopom [hxerimcom AHaen, aKCnepTomM M3 Ymicna
npencraBuTENEn KOPEHHbIX HAapoaoB, Ans paboTel MexnpaBuTenscTBeHHOro komuteta BONC
MO MHTENnNeKTyanbHON COGCTBEHHOCTU, reHETUYECKNUM pecypcaM, TPaaULMOHHBIM 3HaHUAM Y
donbknopy («<KomuteT») n ceoinasice Ha pekomeHgaumio NoctoaHHoro popyma OpraHmsauum
O6beguHeHHbIX Hauuin no Bonpocam kopeHHbix HapoaoB (MPOOHKH), BbiHECEHHYO Ha ero
18-11 ceccum B 2019 r., KomuteT Ha cBoewn 40-i1 ceccum npocun Cekpetapmat gatb nopyyeHue,
B paMKax MMEILLUXCA peCypcoB, O MOArOTOBKE IKCNEPTOM U3 Yncna NnpeacTaBuTenen
KOPEHHbIX HAPO4OB OOHOBNEHHOIO OT4YeTa 00 3TON TEXHMYECKOWN 3KCNepTM3e Ang
paccMoTpeHus KomnteTom B TedeHne aByxroauyHoro nepvoaa 2020-2021 rr.”

2. B cooTBeTCTBMM C yKa3aHHbIM pelweHneMm r-xe Hese KonnuHre, gupektopy CoseTta
YnpaBneHus xunuwHoro obyctponctasa abopureHos Hosoro KOxHoro Yanbca npu
[enapTameHTe ceMenHbIX U MyHULUMNanNbHbIX yenyr ABCTpanun, u r-Hy dnndypaxe Jlantavka,
cTapLuemy npenogasartento u pykosogutento Otgena HayyHbIX uccrnegoBaHui YHusepcuteTa
Tymaunnu (r. Makymunpa, O6beanHeHHas Pecnybnuka TaH3aHus), 66110 NOpy4YeHO NOArOTOBUTL
OB6HOBMEHHbI OTYET O TEXHNYECKOWN AKCMEPTM3E, KOTOPbIN 3aTEM NPOLLEN crenoe

1 Cwm. pelueHus 40-n ceccun KomuteTa, cTp. 3.
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peueH3MpoBaHMe ABYMS 3KCNiepTamy U3 Yucna npeactaBuTenein KOpeHHbIX HapOaoB.
OGHOBMEHHbI OTYET O TEXHUYECKOMN IKCMEePTU3E NOATOTOBMNEHHbIA NPUBAEYEHHbIMU
aKcnepTaMm U3 Yymcrna npeacTaBuTenen KOPeHHbIX HAPOAOB, COAEPXKUTCS B NPUMOXKEHUN K
HaCTOSILLLEMY JOKYMEHTY.

3. Komumemy npednazaemcs
MPUHAMBb K C8E0EHUIO MPUIIOXKEHUE K
Hacmosiwemy O0KyMeHmy.

[MpunoxeHue cnenyeT]
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OGHOBIEHHbIN OTYeT O TEXHUYECKOWN IKCnepTu3e NpoekToB aoKkymeHToB BOUC,
NOCBSLEHHbIX FreHETUYECKUM pecypcaM, TPAaAULIMOHHbLIM 3HAHUAM U TPAaAULMNOHHbIM
BbIpPaXXeHUAM KyNnbTypbl, NO KIMO4YEBbIM BONPOCaM, KaCaloWMUMCA UHTENJIeKTyanbHOMN
COOCTBEHHOCTU, B KOHTEKCTE NMpaB YenoBeka, NpuHagnexawmx KOpeHHbIM Hapoaam

r-H Anudpypaxa Nantavka u r-xa Hesa KonnuHre

NCTOPUA BOMNMPOCA U BBEAEHUE

1. B xope 18- ceccum MoctosiHHoro coopyma OpraHmsaumm O6beanHeHHbIX Hauun no
Bornpocam KopeHHbIx Hapogos (MPOOHKH), npoxoamsLen ¢ 22 anpens no 3 masa 2019 roga,
MPOOHKH pekomeHaoBan BcemmnpHoM opraHM3aummn MHTENNEeKTyanbHOM cCO6CTBEHHOCTM
(BOUC)' npuBneyb 1 onnatute yCnyru akcnepTa us Yncna KopeHHbIX HapoaoB Ans NOAroTOBKM
O0BHOBMNEHHOM BEPCUMN OTYETa O TEXHUYECKOWN IKCNepTmU3e NPOEKTOB AOKYMEHTOB
MexnpasutenscTBeHHoro komuteta BOMC no nHrennekryansHon co6CTBEHHOCTU U
reHeT4ecKkMM pecypcam, TpaguumMoHHbIM 3HaHMAM 1 donbknopy (MKIP), nocBsALEeHHbIX
reHeTuvecknm pecypcam (I'P), TpaguumnoHHsbiM 3HaHuaM (T3) 1 TpaguuMOHHBbIM BblpaXKeHUAM
KynbTypbl (TBK) B kOHTEKCTE npaB Yyenoseka, NpyHagnexawux KopeHHbIM Hapogam («OT4yeT o
TEXHUYECKOWN IKCNepTm3e), noarotoBneHHoro B 2014 rogy npogeccopom xeiiMcom AHaein?.

2. NMPOOHKH pekomeHgoBan nogrotToBUTb OGHOBIEHHbIN OTYET O TEXHUYECKOW 3KCnepTuse
«ON8 OTPaKEHUSA TEKYLLMX BOMPOCOB, yaenme 0coboe BHUMaHNE TakuM NOHATUAM, KaK
"GanaHc" n "obLiecTBEHHOE JOCTOAHME", U BONPOCY O TOM, Kak OHU MOTYT MPOTUBOPEYNTb
npaBam 4ernoBeka, NpUHaanexalimm KopeHHbIM Hapodam 1 nx obblIMHOMY NpaBy, a Takke
06a3aTenbCTBY yunThIBaTh U cobroaaTth npaea yernoseka B pabote BONC»3.  3anpolueHHbIi
OOHOBEHHbLIN OTYET O TEXHUYECKOW 3KCMEPTU3E COAEPKUTCS B HACTOSILLLEEM OTYeTe.

3. OT4yeT 0 TEXHUYECKOWN IKCMEPTM3E, NOLTOTOBIEHHbIN Npodeccopom AHaen — 3To
OOKYMEHT, UMEIOLLNIN HEMPEXOASLLYIO TEOPETUYECKYIO U MPaKTUYECKYIO 3HAYMMOCTb C TOUKN
3peHuns nccneaoBaHnsa CBA3en Mexay OXpaHON UHTENNeKTyansHon CO6CTBEHHOCTU 1 NpaBamm
yenoseka, NpMHaaexalmmMmmn KopeHHbIM Hapogam. B Hem ob6ocHOBbIBaeTCS KnoveBas porib
cornacusi KopeHHbIX HapoaoB Ha gocTyn kK ux T3, TBK n I'P kak npegsapuTtenbHOro ycnosums
NpeaoCTaBnNeHNs Takoro AocTyna,

4. Taknum o6pasom, AaHHbI OBGHOBNEHHbIN OTYET O TEXHUYECKOW SKCNEPTU3E OCHOBAH Ha
paboTe npodeccopa AHau, BbinoriHeHHoM no 3anpocy NPAOOHKH. Tekyline NpoekTbl TEKCTOB
MKI'P no T3, TBK n 'P paccmaTtpuBatoTCsl B HEM B KOHTEKCTE NpaB YenoBeka, NpuHagnexaiimx
KOPEHHbIM HapoAdaMm, NyTeM aHanm3a BO3MOXHbIX NPOTUBOPEYNI MEXAY TakKMMU NOHATUAMN,
Kak «banaHc» n «obLLecTBEHHOE AOCTOSAHMEY, a Takke «0a3bl AaHHbIX», KMHOTOYPOBHEBbIN
noaxoa» n «TpeboBaHMA B OTHOLLEHUWN PaCKpPbITUS MHGOPMaLUN», U NpaBaMu YenoBeka,
npyvHagnexawmumMm KOpeHHbIM Hapo4aMm, PpacCMOTPEHHbIMKU B OTYeTE O TEXHUYECKON
aKcnepTmnse, NoAroToBreHHOM npodeccopom [xernmcom AHaen.

1 MocTosiHHbIN hopyM OpraHunzaunm O6beguHeHHbIX Haumin no Bonpocam KOPEHHbIX HapoaoB, oT4eT 0 18-i
ceccun, E/2019/ 43-E/ 19/C. 19/2019. CMm. nyHKT 10 AOKyMeEHTa, pasMeLLieHHOro Nno agpecy:
https://www.un.org/development/desa/indigenouspeoples/news/2019/06/18-session-report/.

2 HokymeHT WIPO/GRTKF/IC/29/INF/10, pasMeLleHHbI No agpecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_29/wipo_grtkf_ic_29 inf_10.pdf.

3 HokymeHT E/2019/43- E/C.19/10, nyHkT 10.

4 HokymeHT WIPO/GRTKF/IC/29/INF/10, nyHkT 11.


https://www.un.org/development/desa/indigenouspeoples/news/2019/06/18-session-report/
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5. C TOYKM 3peHns CTPYKTYpbl AaHHbIM OBHOBNEHHLIN OTYET AeNuTCA Ha Tpu Yactu. [lepsas
YyacTb oxBaTblBaeT 06HOBNEHHLI 0630p nNpoekTos ctatenn MKIP no T3% n TBKS. BTopas yacTtb
BKMoYaeT 0OHOBMEHHLIN 0630p «CBOOHOMO JOKYMEHTA, KacaloLLEerocs NHTENEKTyanbHOM
cobctBeHHoCcTU 1 P» (ganee «CBoaHbIM OKYMEHT»), 1 «[1poekTa MmexayHapoaHO-NpaBoBOro
JOKyMeHTa B 06nacTu uHTennekTyanbHom cobecTBeHHoCTH, TP 1 T3, cBsA3aHHbIX ¢ Py,
noarotosneHHbIn Mpeacenatenem MKIP (nanee «Tekct Mpeacenatens»)’. TpeTbs YyacTb
COOEPXMUT 3aKIYNTENBHbIE COOBPaXKeHUs.

6. Bcto oTBETCTBEHHOCTL 3a cogepXaHue gaHHoro OGHOBMNEHHOrO OTYeTa O TEXHNUYECKON
akcnepTuse HecyT ero aBTopbl. OH HM B KOen Mepe He oTpaxkaeT MHeHust CekpeTapuaTta
BOWC, rocypapcte-uneHos BOUC unu HabniogaTtenen.

YACTb 1: NMPOEKTbI TEKCTOB MKI'P MO T3 U TBK

ObecneyeHue 6anaHca

7. TMpuHumn «6anaHcay, MCNONb3yeMbli B CUCTEME OXPaHbl MPaB MHTENNEKTyanbHON
COBCTBEHHOCTHY, CO34aeT B3auMHble NpeumyLLecTBa Ans COGCTBEHHUKOB M Nonb3oBaTenen
oXpaHsieMblX OOBEKTOB, B TOM YMCIe B MHTEpecax NOOLLUPEeHNss UHHOBAaLMN 1 TBOpYECTBa.
CaMbIM ApK1UM NPUMEPOM MCNOMNb30BaHNSI 3TOrO NPUHLMMNA B MEXAYHapOAHO-NPaBOBbIX
OOKYMEHTax CyXuT ero npuMmeHeHune B TekcTe ctatb 7 CornaweHunsa BceMmpHo Toprosom
opraHu3aumm no TOproebiM acnekTam npaB UHTennekTyanbHon cobcteeHHocTu (TPUMC).
Cratbsa rnacut: «OxpaHa un obecneyeHne cobniogeHns npae UHTENNeKTyansHON
COBCTBEHHOCTU AOSMKHBI COAENCTBOBATL TEXHNYECKOMY NPOrpeccy v nepegade u
pacnpocTpaHeHn0 TEXHOMNOMKM K B3aMMHOW BbIrO4E NPou3BoaUTESNEN N NOSb30BaTENEN
TEXHUYECKMX 3HaHWIN, CNOCOBCTBYA coLMarnbHO-3KOHOMUYECKOMY Br1aroCOCTOSHMIO 1
JOCTUXeHWo GanaHca npas 1 06a3atensbcTB»®.

8.  3pecb BO3HMKaeT, 0gHaKo, cepbe3Has npobnema, cBa3aHHasi C TeM, YTO MEXaHU3Mbl
MHTENNeKTyansHon cCO6CTBEHHOCTN OPUEHTUPOBAHbI, Kak NPaBuo, Ha OXpaHy UHTEPEeCoB
WHAMBUAYanNbHbLIX UM KOPNOpaTUBHBLIX n3obpeTartenein, B TO BPEMS Kak KOPEHHbIe HapoAbl
BrajeloT 3HaHUAMKN KONNEKTUBHO. TeopeTunyeckn «banaHc» npegnonaraeTt, COOTBETCTBEHHO,
cTpemneHve obecnevnTb oOXpaHy NpaB UHTENNEeKTyanbHON COBCTBEHHOCTU KOPEHHbIX Hapoa0B
Kak rpynnbl Npy OA4HOBPEMEHHOM cobntogeHnn npaB ocTanbHbIX YrieHoB obuectBa. Ho aToT
noaxoA4 npobnemartnyeH Ansa KOpeHHbIX Hapoaos, nockonbky T3 1 TBK aensatoTcs
HEeOTbeMIIeMON YacTblo UX FPYNNOBON MAEHTUYHOCTU U NepeaatnTcsa U3 NokorneHus B
nokoneHue. BaxHo oTMeTuTb, 4TO T3 1 TBK KOpeHHbIX HapoaoB coaepXaTt MCTOPUKN, HOPMbI

5 51-5a (24-3 ouepepnHas) ceccusi NeHepanbHon Accambrien BOUC: OtyeT o pabote MexnpaBuTenbCTBEHHOIO
KOMUTETA MO MHTENNEKTyanbHON COBCTBEHHOCTU, FEeHETUYECKMM pecypcam, TPaaULIMOHHBIM 3HaHWSM 1 ONbKIIOPY
(MKI'P) (WO/GA/51/12), Mpunoxexune |: OxpaHa TpaanLMOHHbIX 3HAHUI: NPOEKTbI CTaTeNn, TEKCT KOOPAMHATOPOB,
Rev. (19 nionsa 2019 r.), cM. no agpecy: https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=443934.

6 51-5a (24-5 ouepepHas) ceccusi NeHepanbHon Accambrien BOUC: OtyeT o pabote MexnpaBuTenbCTBEHHOIO
KOMMUTETa MO MHTENMEKTyanbHON COBCTBEHHOCTU, FEHETUYECKMM pecypcam, TPaANLIMOHHBIM 3HaHWAM 1 DOMLKIIOPY
(MKIP) (WO/GA/51/12), MpunoxeHue II: OxpaHa TpaanLMOHHBLIX BbIPaXXEHWI KyNbTypbl: MPOEKTbI CTaTeln, TEKCT
KoopauHaTtopos, Rev. (19 utoHa 2019 r.), cM. no agpecy:
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=443934.

7 51-5a (24-5 ouepepnHas) ceccusi NeHepanbHon Accambrien BOUC: OtyeT o pabote MexnpaBuTenbCTBEHHOIO
KOMUTETA MO MHTENNEKTyanbHON COBCTBEHHOCTU, FEeHETUYECKMM pecypcam, TPaAULIMOHHBIM 3HaHWSAM 1 ONbKIIOPY
(MKT'P) (WO/GA/51/12), npunoxenue lll: CBOOHBIA OOKYMEHT, KacatoLmMiicsl UHTENNEKTyanbHOW COBCTBEHHOCTH 1
reHeTnyeckunx pecypcos, Rev. 2 (23 mapta 2018 r.), cm. no agpecy:
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=443934, n npunoxeHue IV: MpoekT mexayHapoaHo-
NpaBoBOro AOKyMeHTa B 061acTn MHTenneKkTyanbHon CO6CTBEHHOCTU, FrEHETUYECKUX PECYPCOB U TPaANLIMOHHbIX
3HaHWN, CBAA3AHHbIX C FTEHETUYECKMMN pecypcamu, MOAroTOBEHHbIV r-HoM MeHom Moccom, cM. no agpecy:
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=443934.

8 Cm. npunoxenne C1 no agpecy: https.//www.wto.org/english/docs e/legal e/27-trips/pdf.
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0ObIYHOrO npasa, NMNpPoTOKOJ1bl, LEePEMOHUHN, 0COBEHHOCTH YKInaga *Xnu3Hu n MMpoBO33pPEHNA,
KOTOpble HE npeanonaraloT KoMmMepumnanmsaunun.

9.  XoTa NPUMEHUTENBHO K PU3NYECKNM U IOPUANYECKMM NULAM Takon «BGanaHc» onpasaaH,
NPUMEHEHNE 3TOro MOHATUS MOXET HAHOCUTL YLlep6b KOPEeHHbIM Hapogam, KOTopble BNagetoT
csovmn T3 u TBK konnekTuBHO 1 NONb3yOTCA NPaBOM Ha camoornpeneneHme,
NpPeayCMOTPEHHbLIM HOpMaMK MexayHapoaHoro npasa®. 3To npaBo npegnonaraet
CTPeMIeHMe MHOMMX KOPEHHbIX HAPOAOB NPMHMMATb 3aKOHbI, KacaloLmecs ux a3blka, KynbTypbl
N, BO3MOXHO, UX MHTENNEeKTyanbHon cobcTBeHHOCTU. CNOXHOCTL 3aknoyaeTcs B
obecrnevyeHnn NpU3HaHNA NPaBOBbIM PEXUMOM MHTENNEKTyanbHon cobCTBEHHOCTM 0bblvaeB
KOpPEHHbIX Hapoaos, obecneyeHnn oxpaHbl U nepegayn T3 n TBK Ha ocHOBe MexaHU3mMoB
[ocTyna 1 COBMECTHOro ncnonb3oBaHms Bbirod (ACUB) n Ha B3anmMHO cornacoBaHHbIX
ycrnosusx (BCY) B coOTBETCTBMM C NPMHLMNOM CBOBOAHOrO, NpeaBapuUTENbHONO U OCO3HAHHOIO
cornacus (CMOC)™.

10. XoTs uenb CUCTEMbI MHTEMNEKTYyanbHON COOCTBEHHOCTN — 0becneynBaTb CUTYyaLMIo,
KOrga Bce 3HaHWS UCMONb3YHTCA BCEM 0OLLECTBOM B LIENIOM, KOPEHHbIE Hapoabl obnagatoT
npaBamu 4Yenoseka v Apyrumu npasamm B oTHoweHun T3 1 TBK, koTopble anatoTcs
HEOTbEMIIEMOM YacTbio UX 0ObIYHOMO Npaea, KynbTypbl, A3blka 1 penurnn. CooTBETCTBEHHO,
MOCKOSIbKY MpaBa YerioBeka MMEeKT SONTOCPOYHOE OENCTBME, 3aKOHbI 06 MHTENEKTyanbHON
COBCTBEHHOCTUN HE MOryT UX 06X0ANTb; cneaoBaTeNnbHO, HE AOMKHO ObiTb HUKAKMX 3aKOHOB UK
3anpeToB, OrpaHNYMBaIOLLIMX KOPEHHbIE Hapoabl B ucnonb3oBaHum nx T3 n TBK.

11. BO3MOXHbIM YaCTUYHbLIM peLLEHNEM 3TOKM rOfIOBONIOMHON 3a4a4un ABMNsSeTCd co3naHme
cuctembl oxpaHbl T3 1 TBK sui generis'!, yuutbiBatoLLeii NpaBa Yenoseka, NpuHaanexatime
KOPEHHbIM HapoAaMm 1 Ux 0bbl4HOE NPaBo, BMECTO pacnpOCTPaHEHMST HA HUX HOPM CUCTEMBbI
WHTENNeKTyanbHOM COBCTBEHHOCTM, KaK 3TO NokasaHo B nyHkTax 12 n 13 gaHHoro
O6HoBneHHoro otyeTa. lNpegnonaraemasi cuctemMa sui generis 4osmkHa yBaxaTtb npasa
KOPEHHbIX HAPOAOB Ha KOHTPOSb 1 oxpaHy ux T3 n TBK.

12. bBonee TOro, 4nsa npegoTepaLLeHns He3akoHHOMo nNpuceoeHnsa T3 MmoryT TpeboBaTtbes
pearnbHble Mepbl, BKITOYast Co3AaHme 0CcobbIX PEXXMMOB MHTENNEKTYyarnbHON COGCTBEHHOCTH B
KayecTBe OTAEeNbHbIX HOPM 3aKoHOAATEeNbCTBA, NpeaycMaTpmBaioLLero oxpaHy T3 oT
HeCaHKLMOHNMPOBAHHOIO 4OCTYNa MU UCMOSb30BaHWs, perynmpoBaHme npaB Ha 6a3sbl faHHbIX, a
Takke KomneHcauuio unu pectutyumio'?. Oeknapauma OpraHusauum O6beauHeHHbIX Hauuit o
npaBax KopeHHbIX Hapoaos (AMKHOOH) noaTeBepxaaeT npaBo KOPEHHbIX HAPOAOB Ha
PECTUTYLINIO NN CNpaBeasiBylo U COpasMepHY0 KOMNEHCcaUUIo 3a Pecypcbl, U3bATbIE U
ncnonb3oBaHHble 6e3 nx CMNOC™,

13. KnioueBbIMK anieMeHTamMun pexXnMoB sui generis AormkHbl ObiTb Tpe6OBaHNA B OTHOLLEHUN
atpmbyuun T3 KOpeHHbIX HAapoLoB, pa3paboTka 6a3 aHHbIX KOPEHHbIMM HAapo4aMn K
nonyyeHue ux CroOC go nony4deHust goctyna K T3 KOPEHHbIX HAPOAOB N UX UCMOMb30BaHUSA
TpeTbUMM cTopoHamun'. PaspaboTtka 6a3 AaHHbIX U peecTpoB T3 KOPEeHHbIMI Hapodamu Ha

° Deknapauus Oprannsaumm O6beanHeHHbIX Haumi o npaBax kopeHHbix Hapogos (AMNKHOOH), ctaTes 4, cwm.
no agpecy: https://undocs.org/A/RES/61/295.

10 OMNKHOOH, ctaTbs 19.

" B topmanyeckom cnosape briaka noHATUE «Sui generis» onpeaenseTcs Kak «CBOEro poga unu knacca,
YHUKarnbHbIA UN CBOE06PasHbIN».

12 OMKHOOH, cT1. 28(1); Natalie P Stoianoff and Alpana Roy, Indigenous Knowledge and Culture in Australia —
The Case for Sui Generis Legislation (SSRN Scholarly Paper No ID 2765827, Social Science Research Network, 31
December 2015), 748. <https://papers.ssrn.com/abstract=2765827>; Graham Dutfield, ‘Legal and Economic Aspects
of Traditional Knowledge’ in Keith E Maskus and Jerome H Reichman (eds), International Public Goods and Transfer
of Technology Under a Globalized Intellectual Property Regime (Cambridge University Press, 1st ed, 2005), 506.

13 OMKHOOH, cratba 28(12).

14 Natalie P Stoianoff and Alpana Roy, Indigenous Knowledge and Culture in Australia — The Case for Sui
Generis Legislation (SSRN Scholarly Paper No ID 2765827, Social Science Research Network, 31 December 2015),
748. <https://papers.ssrn.com/abstract=2765827>.
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ocHoBe CINOC moxeT TpeboBaTb (PMHAHCOBOW M TEXHUHECKON NMOMOLLM rOCYAapCTB-4I1EHOB,
OCHOBaHHOW Ha NPUHLMNMANbLHOM YBa)XEHUN K 0ObIYHOMY NpaBy U KyrbTYPHOW LLEENIOCTHOCTH
KOPEHHbIX HAPOA0B N MECTHbIX OBLLMH 'S,

BosamelieHune ywepba

14. TlpaBo KOpEHHbIX HAPOOOB Ha BO3MeLLeHME yuepba OT HECaHKLMOHMPOBAHHOMO
ncnonb3oBaHus 1 akcnnyaTtauumn nx T3, TBK, 'P n cBasaHHbIX ¢ HUMKn T3 noaTBepxaaeTca
OMNMKHOOH, Tpebytowien oT rocyaapcTsB Bo3MmeLLeHUa yulepba ¢ npumeHeHnem adhpekTUBHbIX
MEeXaHW3MOB, BKIOYas PECTUTYLIMIO KYNbTYPHbIX LEHHOCTEN U MHTENNEKTyanbHON
COBCTBEHHOCTU, MCMONb30BaHHbIX 6e3 CIMOC, 4To MOXET BKNOYATL NPUHATUE CneumarnbHbIX
KOHKpeTHbIX Mep'®. Takum obpasom, rocygapcTBa-y4acTHUKN 0653aHbl MPUHMMATL KOHKPETHbIE
Mepbl Ang obecneyeHns NOHOro OCyLLECTBIEHNSA KOPEHHbIMU Hapodamu nNpas YenoBeka,
npUMeHsasa 3 dEeKTUBHbIE MEXaHU3MbI, NpegycMaTpuBatoLLMe PecTUTYLMIO 3a KynbTypHOe
Hacnegue 1 MHTeNnNeKTyanbHylo cOBCTBEHHOCTb, Ucnonb3yemble 6e3 CMOC™ .

15. ®dopym kopeHHbIX Hapogos npu MKIMP BOUC chopmynmnpoBan B kadecTse
HeOTbLEMIIEMOrO dfieEMEHTa BO3MeLLEeHNA yulepba npaBo KOPEHHbIX HAPOAOB Ha AanbHenwee
ucrnonb3oBaHue ux T3, TBK n T3, ceBasaHHbIx ¢ P, 6e3 kaknx-nnbo 3anpetoB. Bonee Toro,
€Cnn KOMMNaHUsl UMEET NATEHT, 3TO He AO0SMKHO co3daBaTb NPEensiTCTBUSA NS UCNONb30BaHMs
3anaTeHTOBaHHOIo N300peTeHNst KOPEHHbIMU HApo4aMu-NepBoHaYanbHbIMM 00nagaTensaMm
cooTtBeTcTByOWmMX T3. Ewe ogHMm anemeHTOM Bo3MeLleHUna yulepba aBnseTcs penarpuauus.
Kak ®opym KOpeHHbIX HapoaoB yXKe ykasblBarn paHee, NpaBoBOW AOKYMEHT LOIMKEH
npegycMaTpuBaTb penaTpmaumio Ha TOM OCHOBaHUK, YTO «NepPeroBopbl HE MOryT OTHOCUTBLCA
TONbKO K ByayLlen NpakTUke, CBA3aHHON C MATEHTHBIMW BOMPOCaMM», HO AOIMKHbI TaKKe
YUUTBIBATb «CryYam HE3AaKOHHOIO MPUCBOEHNS U MPOTMBOMPAaBHbIX AENCTBUN, Y>KE UMEBLLME
MeCTO paHeex '8,

16. OnpeaeneHHble NONOXeHWs, KacaloLmMecs pecTuTyumm, cogepxatcs B «[Jo6poBonbHOM
pykoBoAcTBe PyLonuxvpucaluvk no penaTpuaumm TpaguLMoHHbIX 3HaHWUIA KOPEHHbIX HapPOAO0B U
MECTHbIX OBLUUH, UMEIOLLMX 3HAYEHME ANSi COXPAHEHWUSI U YCTOMYMBOrO UCMONb30BaHUS
Guonornyeckoro pasHoobpasmsi», NPUHATOM B paMkax KoHBEHLMN 0 B1onornyeckom
pasHoobpa3sum (KBP), koTopoe coaepxut pekomeHaaumm B OTHOLLEHUM Mep MO penaTtpuauuu, B
TOM Yumcne Npu3BaHHbIX 06ecrnevnTb COBMECTHOE MCMOMnb3oBaHune Bbiroa'®.

17. [oGpoBoribHOe pyKoBOACTBO Pyuonuxmpucalumk npegycMaTpuBaeT, YTo «penaTtpuaums
MOXeT BKMtovaTb B cebsi ycunums, HanpasreHHble Ha BOCCTaHOBIEHME CMOCOBHOCTM KOPEHHbIX
Hapo4OB M MECTHbIX OOLLMH YNpaBnsiTb CBOUMW TPAANLMOHHBIMU 3HAHUSIMU», KOTOPbIE
KacatoTcsa nopsiaka npedoCcTaBneHns NpeaBapuUTENIbHOro 1 OCO3HAHHOIO cornacus,
cBobOAHOrO, NpeaBapUTENIbHONO M OCO3HAHHOIO Cornacust UM, COOTBETCTBEHHO, OA0GPEHNSs 1
y4yacTusi, a TaKke, B COOTBETCTBYIOLLMX CryYasXx, B3aMMHO COrnacoBaHHbIX YCNOBUI U
COBMECTHOrO MCMNOMb30BaHMA BbIrod Npu NpegocTaBneHny AocTyna K UCrnonb3yeMbiv
reHeTUYEeCKNM pecypcam U CBA3aHHBbIM C HUMW TPpaaULMOHHBIM 3HaHUSAM?C,

15 OMKHOOH, ctatba 32(2), ctatba 18, ctathsa 34; [loknaa 0 peecTpax TPaaULMOHHbIX 3HAHUM U CBA3AHHbIX C

HUMK B6asax faHHbIX TPaAULMOHHbBIX 3HaHWUM (gokymeHT UNEP/CBD/ WG8J/4/INF/9).

16 OMKHOOH, cT. 11(2), cT. 28; MexayHapoaHas KOHBEHLUSA O NUKBMAALMU BCeX OPM pacoBon
auckpumnHauuu (MKJIPL), cT. 2(2).

17 OMKHOOH, crates 11(2).

8 OtyeT 0 35-i ceccumn MKTP, 12-23 mapTa 2018 r., 3assneHune doHaa Tebtebba oT nmeHn Popyma KOpeHHbIX
HapogoB, nyHKT 23, gokymeHT WIPO/GRTKF/IC/35/10.

19 Cwm.: https://www.cbd.int/doc/guidelines/cbd-RutzolijirisaxikGuidelines-en.pdf.

20 [o6poBonbHoe pykoBoacTBO Pyuonuxupucatumk, nyHKT 11(K).


https://www.cbd.int/doc/guidelines/cbd-RutzolijirisaxikGuidelines-en.pdf

WIPO/GRTKF/IC/45/INF/8
MpwnoxeHue, cTp. 5

O6bLwecTBEeHHOe AoCTosAHMe

18. OO0LwecTBeHHoe gocTosiHMe [oHATUE «obLEecTBEHHOro A0CTOAHUAY, 0ObIMHO
ncnonb3yemoe B 0651acT aBTOPCKOro NpaBa, OTHOCUTCS, HANpUMEP, K «MICTEYEHMIO CpoKa
OENCTBMS UCKMIOYMTENBHbBIX NPaBy, BKMYas npekpalleHne o64a3aTenbCcTB Nonb3oBaTenen
nuTepaTypHbIX NPOM3BEAEHMI NPEAOCTaBNSATL T€ UM MHbIE BbIroAbl NpaBoobnagaTensam unm
nonyyaTb UX cornacue Ha UCMNomnb3oBaHne oxpaHsembix 06bekToB?!. 310 o3HayaeT, YTo no
NCTEYEHMN CpOKa AENCTBUSA UCKIMIOUMTENBHbLIX UMYLLECTBEHHbIX NPaB NPon3BeAeHNsa aBTOPOB
cTaHoBATCS 00w eaocTynHbIMKM. CMbICN aHHOro NOHATUSA — obecneveHne nybnmyHom
OOCTYNHOCTUN MHGOPMaLUN 1 MaTepranos, HEOOXOANMbIX A4S CO34aHUS HOBbIX
Npov3BeaeHnin?2,

19. /13 BbILLEN3NOXKEHHOTO BbITEKAET, YTO OCHOBaHMS AN OXpaHbl UHTENNEKTyarnbHOM
COBCTBEHHOCTU CYLLEECTBYIOT B TEYEHME OrpaHNYeHHOro BpemeHn. OgHako aTa npakTuka MoXeT
yrnyonaTte o4eBMaHOE NPOTUBOPEUNE MEXOY CUCTEMAMM UHTENNEKTyarnbHON COGCTBEHHOCTM B
LIeJIOM, CO CTOPOHbI, U LIEHHOCTAMM KOPEHHbIX HAPOAO0B U NMpaBamu YernoBeka,
NpvHaanexalyMm KOpeHHbIM HapogaMm, 3aKpenneHHbIMU PasMyHbIMU MeXayHapoaHbIMU
HOpMamu B 0bracTv npae Yenoseka®,

20. B oTnnume oT neceH, nbec nnm ounbMoB, CO34aBaeMbIX C pasBriekaTenbHbIMU LENSAMU 1
ans nony4vexus npubeinu, T3 n TBK moryT cogepxaTb HOpMbl 06bIYHOIO nNpaea, obblyau,
LlepeMOHMM 1 NPeACTaBreHns KOPEHHbIX HAPOAOB, KOTOPbIE ABNAOTCSH HEOTbEMIIEMOWN YaCTbIO
MX KONNEKTUBHOM KynbTypbl. B ycnosusx, korga T3 n TBK cTonb TeCHO CBA3aHbl C camomn
WMOEHTUYHOCTbBIO HaumMK, rpynnbl unn coobLlecTaa, obpalleHne TakMx MHHOBaLWI B
obLecTBeHHOE JOCTOSAHME BbI3blBAET ONpeaernieHHble TPYAHOCTH.

21.  YunTbiBas cka3aHHOeE, B CBAA3M C NOHATUEM «OBLLECTBEHHOMO JOCTOSIHUS» CYLLECTBYHOT
pasnu4yHble MHeHnsa 06 oxpaHe T3 1 TBK. CornacHo ogHomy 13 noaxonos, T3 — 3T0 «LeHHas
MHpOopMaLMs, HaxoasLLassca B COOCTBEHHOCTU, U pa3peLleHne Ha ee UCMOoSIb30BaHNE AOIMKHO
NPeaoCcTaBnATbCS B OCHOBHOM HE3aBMCMMO OT CpOKa CyLLECTBOBAHUS UK 06LLe40CTYNHOCTH
TPaALMLMOHHBIX 3HAHUINY, B TO BPEMSI KAk CTOPOHHMKN OPYroro NnoaxoAa yTBEPXKAatoT, YTo
«0bLLenoCTyNHbIE TPAANLMOHHbIE 3HAHWUS ABNAOTCS 00LWECTBEHHbIM JOCTOSHUEM W,
crnegoBaTenibHO, AOCTYMHbI B KAYECTBE CYLLEeCTBYIOLLErO YPOBHS TEXHUKU, @ B OCTaNbHbIX
OTHOLLEHUAX AoMyCcKalT cBO6oAHOE UCMoNb3oBaHMe Ge3 Kakon-nnGo KoMneHcauum» 4,

22. C TOYKM 3p€HMS1 KOPEHHBIX HAPOAOB MOHATME OOLLECTBEHHOIO AOCTOAHNS MPOTUBOPEYNT
npaBaMm YenoBeka, NpuHaanexallinm KOPeHHbIM HapoaaM, KOTOopble 3aKpenseHbl B
aBTOPUTETHbIX MEXAYHapoAHbIX JoKyMeHTax, Takmx kak ANMKHOOH. OuHo Takke He
COOTBETCTBYET 06bIMHOMY MpaBy KOPEHHbIX HApodoB. B To Bpems kak oHO npegnonaraet
npaBa OrpaHM4YEeHHOro cpoka OENCTBUS, KOPEHHble Hapoabl cuntaoT T3 n TBK 1 cBA3aHHbIE C
HUMW NpaBa YernoBeka, Takue Kak NpaBo Ha camoonpeaeneHune, npuHumn CMOC? n
COOTBETCTBYIOLLME MpaBa Ha 3eMnu, TeppuTopun n pecypcol, 6eccpovHbiMn. COOTBETCTBEHHO,
yCTaHOBIIEHNE OrpaHMYEHHOro cpoka aenctaus npas Ha T3 n TBK kopeHHbIX HapoaoB
NPOTMBOPEYNT HEOTPAHNYEHHOMY N MEXMNOKONEeHYeckoMy xapaktepy npas Ha T3 n TBK, kak
OHM MOHMMAIOTCS KOPEHHLIMU Hapo4aMM.

21 Cwm. aHanu3 aTux BonpocoB B ctaTee: Patricia L. Judd, The Difficulties in Harmonizing Legal Protections for
Traditional Knowledge and Intellectual Property. The Washburn Law Journal. Vol. 58, 2019. p. 249-270.

22 Ruth L. Okediji, Traditional Knowledge and the Public Domain. CIGI Paper No. 176 June 2018 at p. 8
available at https://www.cigionline.org/sites/default/files/documents/Paper%20no.176web.pdf.

23 CM. NyHKTbI 4-6 TEXHUYECKOW SKCNepTM3bl, ONyGrIMKOBaAHHOWM NO afgpecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_29/wipo_grtkf_ic_29 inf_10.pdf.

24 Bagley, Tam xe.

25 OMNKHOOH, ctatbs 19.
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23. YKasaHHbIN BbllLe OUCCOHAHC yCcyrybnseTcsa OTCyTCTBMEM COrflacoBaHHOIO Ha
MeXayHapoOHOM YPOBHE npeacTaBneHnss O B3aMMOCBA3N Mexay 00 eCTBEeHHbIM JOCTOSAHUEM
n oxpaHon T3 n TBK. 3anonHeHune atoro npobena MoxeT noTpeboBaTb onpeaeneHus
OCHOBHbIX KOHTYPOB 3TOr0 MOHATUSA B COOTBETCTBUM C HaLMOHAamNbHbLIMW 3aKOHaMW 1nu
NPaKTUKOM pasnuyHbIX OPUCAMKUUA. [TOCKONbKY HaLMOHanNbHbIEe 3aKOHbl HEKOTOPbIX
IOPUCAMKLUMIA NPOTMBOPEYaT 0ObIMHOMY NpaBy, YCTAHOBMNEHUSIM U LEHHOCTAM KOPEHHbIX
HapOAOB, 3TOT NOAX0A4 MOXET OKa3aTbCs HexxenaternbHbIM. CroOXHOCTb 3a4ayn, CTOSALLEN
nepeg MKI'P, coctouT B TOM, 4TO6bI ChopMMpPOBaTh NPOCTPAHCTBO AJ1S BbIpaboTkM
anbTepHaTUBHbIX MPUHLIMNOB OXPaHbl, UCNONb30BaHWs U pacnpocTpaHeHusa T3 n TBK, koTopble
OO0JKHbI ObIThb TWATeNbHO pa3paboTaHbl KOPEHHBIMU HAPOAAMW U MPU UX COAENCTBUN.

24. Kpowme TOro, BO3MOXHOCTK Bonee wmpokoro pacnpoctpaHeHus tex T3 n TBK, kotopble
KOPEHHbIE HapOabl CTPEMATCS 3aWUTUTD, YBENUYUIIUCE C NOSIBIIEHMEM LNPOBLIX BUbNMoTEK 1
COBpPEMEHHbIX TEXHONOMMN. BBMAy 3TUX NpOoLLEeCCOB HEKOTOPbIE NPEeACTaBUTENN KOPEHHbIX
Hapogos B MKI'P yTBepxganu, 4to onpefeneHHble BUAbl 3HaHUA cnefyeT UsbATb U3
obpalleHns 1 penaTpunpoBaTtb TEM rpyrnnam KOPEHHOro HaceneHus, KoTopbiMn Takme T3 nnm
TBK 6b1nn co3gaHsbl.

UcknoveHusa n orpaHnyeHus

25. B o6nactv oxpaHbl MHTENNeKTyanbHon CO6CTBEHHOCTU NPEeayCMOTPEHbI OCHOBaHUSA A
0CBOBOX/AEHMS NoNb3oBaTenen 06bEKTOB, OXPaHAEMbIX NpaBaMy MHTENNEeKTyanbHoM
COBCTBEHHOCTU, OT COBMIOAEHMS, NPU ONpeaeneHHbIX YCIOBUSIX, YCTAHOBMNEHHBIX B UX
OTHOLIEeHWN TpebosaHuin. Takas npakTKa Ha3blBAETCH KUCKIMOYEHUSIMU U OrPaHUYeHUAMM» 28,
OcHOBaHUSA AN TPUMEHEHNS UCKIMTIOYEHWUIA U OFPaHUYEHUIA BKIIOYAOT UCMOMb30BaHNE 3HAHWIA
ANs uenemn HaydHbIX UCCregoBaHuin 1 0bpasoBaHnsi, HEKOMMEPYECKOE MCMONb30BaHue,
[AesATenbHOCTb My3eeB 1 GubnmoTtek?’.

26. T[loHATME «OrpaHUYEHUI U UCKITHOYEHMIN» HE UMEET B BUAY OrpaHMYEHME UCNOSb30BaHNS
T3 n TBK kopeHHbIMM Hapogamu. OHoO kacaeTcsa ycnosun, npu kotopbix T3 n TBK nsbimatotca
13 cpepbl OXpaHbl MHTENNeKTyanbHon cobcTBeHHOCTU. CyllecTByeT, 0gHaKo, NOTeHUMarnbHbIn
PUCK TOrO, YTO Takoe n3baTne GyaeT NpoTMBOPEUNTL NPaBy KOPEHHbLIX HAPOAO0B Ha
camoonpegeneHue un npuHuyuny CMNoOC.

27. Yto kacaeTtcs npaBa Ha camoonpegeneHune, To, Kak ykasblBanoch BbllLe, KOPEHHbIE
Hapoabl MMEIT NPaBo Ha aBTOHOMMIO U CaMOyNpaBfeHNe B CBOMX BHYTPEHHMX Aenax.
CoOTBETCTBEHHO, peLleHne O NPUMEHEHNM UCKITIOYEHMI U orpaHmdeHni K nx T3 n TBK 6e3
nony4veHus nx CMNOC, kak OHO onpeaenseTcsa HMKe, MOXET NPOTMBOPEYNTL UX NpaBy Ha
aBTOHOMMIO U cCaMoyrnpaBfeHune.

28. TpwuHuun CI1OC, B koHTekcTe oxpaHbl T3 1 TBK, 3anpewaeT npnobpeTeHne nnm
ncnone3sosaHne T3 n TBK KopeHHbIX HApPOAOB B HapyLLEeHMEe 3aKOHOB, Tpaauumim n obblvaes
KOPEHHbIX HapoaoB 1 6e3 NpeaBapuTenbHoro nonyyexHus ux CNOC2. Takum ob6pasom, 4o
YCTaAHOBIIEHUS UCKIIOYEHWUI 1 OrpaHndeHunin, kacatowmxcs T3 n TBK kopeHHbIX HapoaoB, Ha 3TO
[OIMKHO 6bITh NnonyyeHo ux CrocC.

29. Kpome TOro, JOfmKHO NpegycMaTpmBaTbCs obLuee UCKNioYeHne, No3BonsAoLee KOPEHHbIM
Hapo4aM COXpaHsATb CBOE KONNEKTUBHOE NMpaBo UMETb U BOCCO34aBaTh PasfiMyHbIe
mMaTtepuansbl, coctasnswowme TBK n T3, kak ato npusHaHo B ANKHOOH u gpyrux gokymeHTax
no npaBam 4yenoseka. OHO JOMKHO NO3BONATL KOPEHHBLIM HAapo4aM OXPaHATbL CBOK KynbTypy B

26 Cm. WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the Digital Environment.
Standing Committee on Copyright and Related Rights. Geneva, June 23 to 27, 2003, pasmeLieHo no agpecy:
https://www.wipo.int/edocs/mdocs/copyright/en/sccr_9/sccr_9_7.pdf.

27 Cwm. pokymeHT WO/GA/51/12, cTp. 21 npunoxeHus |: CKNOYeHUst 1 orpaHn4eHus.

28 Craten 11(2) n 19 ANKHOOH.
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dopme T3 n TBK 1 nokasbiBaTb BO3MOXHOCTb TaKoro pechopMmpoBaHnst pexxmma
WHTEeNNeKTyanbHon cO6CTBEHHOCTUN, KOTOPOE MO3BOSINT KOPEHHLIM HAapPOA4aM COXPaHATb CBOO
CaMOBbITHOCTb U KyFbTYPHbIA CyBEpeHUTeT. WCKNIOYeHns Takoro Tuna cogepxatcs B
HEKOTOPbIX TOProBbIX COrnalleHnsx, B YactHocTu, B CornaweHmmn o ceob6oaHOM Toproene
mexay CLUA, Kanagon n Mekcukon?®,

O61bemM oxpaHbl: MHOFOYPOBHEBbIN NOAXO0A,

30. MHoroypoBHeBbIN Noaxon — aTo HoBaTopckasi uaes, cornacHo kotopon T3 n TBK genatca
Ha kaTeropuu, a 06beM OXpaHbl yCTaHaBNNMBAETCA COPa3MepPHO CTENEHN 3HaYNMOCTH
cooTBeTcTBYtOWen kateropum T3 nnu TBK ansa kopeHHbIX HapogoB.

31. B koHUenTyarnbHOM OTHOLLUEHUN MHOrOYPOBHEBbLIN MOAXOA Ny4Lle COOTBETCTBYET
npuvHUMnam cobnogeHns npas KOpeHHbIX HapoaoB. OH He orpaHnymBaeT csobony v
aBTOHOMHOE NPaBO KOPEHHbIX HAPOAOB He AonyckaTb packpbiTns Tex T3 n TBK, koTopble OHM
cunTaloT 6oree TECHO CBA3aHHbLIMW C AYXOBHOW Chepor U MO3ITOMY NPU3HAIOT UX NybnnyHoe
packpblTue HenpasuibHbIM. Kpome Toro, aToT NoAxXo4 OCHOBaH Ha MOHMMaHUK TOro, YTO
KOp€eHHble Hapoabl He cunTatoT Bce Buabl T3 1 TBK ognHakoBo LeHHbIMU nnun Tpebytowmmm
eguHoro noaxopa.

32. CoOTBETCTBEHHO, NPUMEHEHME AAHHOrO NoAxoAa Hapsay ¢ oba3aTenbHbIM YCNoBUEM
nony4eHms CMOC KopeHHbIX HAPOAOB, CrieQyeT CYNTATb NOMNOXKUTENbHBIM HanpasBreHeM.
MHoroypoBHeBbIV noaxoa mor 6bl cTaTh ewe 6onee 060CHOBaHHbIM, €CNU JOMNOMHUTL Ero
TpeboBaHnem 06 ucnpaBneHMn cnyyaes NCTOPUYECKON HECNPABEOSTIMBOCTM NyTEM
penaTpuauumn He3akoHHO NpucBoeHHbIX T3 n TBK.

33. HecmoTps Ha BCE BblleckazaHHOe, CYLLEeCTBYIOT YeTbipe MOMEHTA, KOTOopble AenatoT
MHOIOYpPOBHEBbIN NOAX0A4 BeCbMa nNpobnemMaTtuyHbiM. Bo-nepBbix, BO3HMKAET BOMPOC O TOM,
OypeT nu nvetowwmncs cnektp npae Ha T3 n TBK Bcex ypoBHEN perynmpoBaTbCs JOrOBOPHbLIM
npaBoOM MM NPaBOBbIMW TPaAAMLMAMUN KOPEHHbIX HapoaoB. C Apyron CTOPOHbI, Cyabu MOTYT He
B MOSTHOM Mepe NOHMMaTb UK y4UTbIBaTb NPaBOBbIE TPAAMLMM KOPEHHBIX HAPOAOB, OCOBEHHO
KOrga OHU CBS3aHbl C yXOBHbIMU acrnektamu. Bo-BTOpbIX, NPUMEHUTENBHO K CBALLEHHbBIM Y
TarHbiM T3 1 TBK He nmeeT 3Ha4YeHns1, HACKOMNbKO LUMPOKYIO M3BECTHOCTbL OHWU MONy4Yunu. ToT
dakT, YTO OHM MOMYYMNN pacnpocTpaHeHre, He AOIMKEH UMETb onpejensiouiee 3HadeHne. B
Tex cnyyasix, koraa Takme T3 u TBK 6binv ncnonb3oBaHbl He3akoHHO unn 6e3 CIMNOC,
NPUCBOMBLLME UX NULA HE AOMMKHbI BO3HAarpaXgaTbCs TeM, YTO K UX NepBOHaYaribHbIM
BnagenbLam npegbsasnseTca TpeboBaHve oTkasa oT npaB. B-TpeTbux, npogosnkaroTcs
OUCKYCCUM O TOM, MO KaKoOMY KpUTEPUIO CrieayeT onpenensTb CTeneHb X N3BECTHOCTU:
06BHEKTMBHOMY (MHEHME BONbLUMHCTBA) UNN CYOBbEKTUBHOMY (MHEHME KOPEHHbIX HAPOAOB).
HakoHeL,, HEKOTOpbIE NpeacTaBUTENN KOpeHHbIX Hapoaos B MKITP He nogaepkuBatoT ngeto
cObnuxeHns npae, K KOTOPbIM MPUMEHAETCA MHOTOYPOBHEBbIV MOAXOA, C NpaBamu,
NpeayCMOTPEHHBLIMU B CITOXMBLLUXCS CUCTEMAaX MHTENNeKTyansHon co6ctBeHHoCTU™,

Ba3bl AaHHbIX U peecTpbl 3HaHUN

34. B obGnacTtu naTeHTHOM OxpaHbl Ncnonb3oBaHne 6a3 AaHHbIX UMEET CBOEN Liefbto
npegoTBpaLleHne He3acnyXeHHOro NpefoCTaBeHnst NPaB UHTENNEKTyanbHONn COBCTBEHHOCTH.
CornacHo 3akoHogaTenbCTBY MHOMMX KOPUCOUKUMIA, YTOBbI n3obpeTaTent MO NOMyYnTb
naTeHTHYI0 OXpaHy, ero n3obpeteHne JOmMKHO BbiTb HOBBIM, 06riagaTh M3006peTaTenbCKUM
YPOBHEM U BbITb MPOMBILLMEHHO NPUMEHMbIM. Kpome Toro, nsobpeteHne AomKHO BbiTb

29 Cwm. ctaTbio 32.5 CornatueHuns no agpecy:

https /lustr.gov/sites/default/files/files/agreements/FTA/JUSMCA/Text/32_Exceptions_and_General_Provisions.pdf.
OtyeT 0 38-11 ceccum MKI'P, 10-14 nekabps 2018 r., 3asBneHune LieHTpa MeXamcumniiMHapHbIX

nccneaoBaHuii HapogHocTu amapa (CEM-Aymara) oT uMeHn oopyma KOPeHHbIX HapOoAoB, NyHKTbl 197 n 215

(aokymeHT WIPO/GRTKF/IC/38/16).
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NaTeHTOCNOCOOHLIM 1 ObITb PacKpbITO Haanexawmm obpasom, 4TOObI Ero MOrMo peann3oBaTb
nuuo, obnagatoliee 06bIYHbIM OMbITOM B COOTBETCTBYIOLLIEN 06MnacTu TexHukm®'.

35. Takum o6pasom, 6asbl AaHHbIX NO3BONAT NpegynpexaaTe 0 Hann4mMm
«NpefLecTBYOLLEro YPOBHSI TEXHUKMY», CYXKa onpeaeneHHbIM JoKa3aTenbCTBOM TOro, YTO
COOTBETCTBYHOLLEE N300pEeTEHNE, ABNSAACH OOLLEN3BECTHBIM, HE OTBEYAET YKa3aHHbIM BbiLLE
ycrnosusiM.  OTO NO3BONSAET NpeaoTBpaLlaTh HEMPaBOMEPHOE NpeaoCTaBeHme npas
WHTENNeKTyanbHON CO6CTBEHHOCTM.

36. XoTa peecTpbl 1 6a3bl JAHHbLIX UrPalOT BaXKHYIO POJib, O KOTOPOW CKa3aHo BblIlLe, UX
NCNONb30BaHNE HE MOXET KOHTPONMPOBATLCA UCKITHOUYNTENBHO HaLMOHAbHbIMU
npasutenscTBamu. COOTBETCTBEHHO, KOPEHHbIE HAPOAbI BbipaXkanin COMHEHUSA MO NOBOAY
ncnonb3oBaHWs 6a3 AaHHbIX, YKa3blBas Ha BEPOSTHOCTbL CBOOOAHOro pacnpocTpaHeHns
WMHpopMaumm, KoTopas MOXeT UCMOMNb30BaTbLCA TPETLUMN CTOPOHaMU. B cBA3n ¢ aTum
KOpPEHHble Hapoabl NoAYepKMBatoT, 4To noboe aokymeHTuposaHme T3 n TBK gomxHo
OCYLLECTBIATLCH Npexae BCero B MUHTepecax KOPeHHbIX HapoaoB, a UX y4yacTue B Takmx
MexaHu3max JOSMKHO ObITb JOOPOBOMbHLIM, @ He ABNATLCA 06513aTeNbHbIM YCIOBUEM OXpPaHbl
T3 n TBK*2,

37. ®opym kopeHHbIx Hapogos nNpyn MKITP BONC Beipaxxan 03abo4eHHOCTb Mo NoBoay eLe
ofHom Npobnembl: 4OCTYNHOCTL 6a3 gaHHbIX T3 1 TBK ansa wupokon nyénukn moxet
NnoBbILLaTb BEPOATHOCTb UCMOJIb30BAHNA Takon MHGopMaLunn 6e3 paspeLleHnst KOPEHHbIX
HapodoB, BnadeLwmux Takumm T3 1 TBK,

38. BaxHOo umeTb B BUAY, HanpuMep, Y4TO Npu OTKIOHEHUW NaTEHTHOWN 3as8BKN OCHOBaHWUSA
OTKa3a 06bIYHO CO0bLLATCS 3aABUTENIO B MMCbMEHHON (bopMe. 3T OCHOBAHWUS MOTYT Takke
CTaHOBUTLCS U3BECTHbLIMKN Bonee wnpokor nydnvke, 0coO6eHHO B OPUCONKUMSX, TAe peLleHns
00 oTkase B NpefocTaBreHMM NaTEHTHON OXpaHbl OCNapMBaloTCs B cyge. Takum obpasom,
6a3bl AaHHbIX He obecneynBatoT nonHom 3awmuTel T3 n TBK kOpeHHbIX HAapoaoB.

YACTb 2: MPOEKTbI TEKCTOB, KACAKOLLUXCA TEHETUYECKNX PECYPCOB (I'P)
MpaBa KOpeHHbIX HAPOAOB Ha reHeTUYeckne pecypchbl

39. [HOMNKHOOH noatBepxaaeT NpaBO KOPEHHbIX HAPOOOB «MMETbL B COBGCTBEHHOCTMN,
NCNonb3oBaTb, KOHTPONMPOBATbL U pPa3BMBaTb» PECYPChbl, KOTOPLIMU OHW BrAAEeT B CUNY
TpagMLMOHHOro NpaBa COOCTBEHHOCTUN UM TPAAMLMOHHbBIX 3aHATUI, a TakkKe COXPaHsTb,
KOHTPONMPOBATb U pa3BMBaTb CBOE KyNbTypHOE Hacrneaue, BKMoYyasi reHeTU4Yeckme pecypcbl.

40. [ANKHOOH, koTopas nmeeT ocoboe 3Ha4YeHne st peLleHnst BonpocoB
WHTENNeKTyanbHON COGCTBEHHOCTM U COrflacoBaHWsa NPaBOBOro 4OKYMEHTa, NOATBepXaaeT
NnpaBO KOPEHHbIX HAPOAOB Ha camoonpeaerieHme 1 krtodeBoe 3HaveHme CINOC npu
NCMOMb30BaHUN N SKCMlyaTauum UX pecypcoB 1 cBs3aHHbIX ¢ HuMu T3. CIMOC — 310 npuHumn,
OCHOBaHHbI Ha NpaBe Ha camoonpeaenexHne®. MNpeanonaraeTcs, YTO NPOEKTbI JOKYMEHTOB
BOWC HaxogaTca BO B3aMMOAOMOMHAOLWNX OTHOLUEHUAX C MEXAyHapOAHbIMM CornalleHnsiMm
No BONpocam npae YernoBeka, 3a KOTopble BbICTYNalT KOPEHHbIE Hapoabl. KopeHHble Hapoab!

3 Cwm. Anupam Chander and Madhavi Sunder, The Romance of Public Domain, California Law Review

[Vol. 92:2004].

32 PeweHne KC KBP Ne VIII/5 B, nyHkT 5; Pewwenne KC KBP Ne IX/13 — gokymeHt UNEP/CBD/COP/DEC/IX/13.
33 OtyeT 0 37-i ceccumn MKTP, 27-31 asrycta 2018 r., 3asBneHune LieHTpa xyaoxecTBeHHOro npasa Asctpanuu

OT uMeHn Popyma KopeHHbIx Hapoaos, AokymeHT WIPO/GRTKF/IC/37/17, nyHkT 253.

34 JONKHOOH, ctatbs 31.

35 OMKHOOH, cT. 4, cT. 32; JokymeHT WIPO/GRTKF/IC/29/INF/10, pa3meLLeHHbIN No agpecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_29/wipo_grtkf_ic_29 inf_10.pdf.
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HacTaMBaloT Ha TaKOM B3aMMOZOMNOSHSOLEM NOAXoae, KOTopbI cnocobeTBoBan Obl
HEeMnpOTMBOPEYMBOMY TOSNIKOBAHMIO U 3aLLMTe UX NpaB.

41. CornacHo Tekcty OTyeTa 0 TEXHUYECKOW IKCNepTu3e, NOAroTOBIEHHOrO NPodeCCOpoM
AHaen, npaBa KOPEHHbIX HAPOAOB Ha PECYpChbl CHMTAIOTCHA OXBaTbIBAKOLLMMN BCE BUAbI
«MPUPOOHbIX PECYPCOBY, TPAANLMOHHO UCMOSb3yeMble KOPEHHbIMW Hapogamu B
ycTaHoBMBLUNXCA chopmax, Bkodas P3¢, MpaBa kopeHHbIx Hapoaos Ha [P Takke
noaTBepXaeHbl HaronckMm npoTOKONOM perynmpoBaHnst OCTYNa K reHeTUYECKMM pecypcam m
COBMECTHOrO UCMOfMb30BaHMSA Ha CrpaBeasiMBov U paBHOM OCHOBE BbIFO4 OT UX NPUMEHEHUS K
KBP («Haroiickuin npotokon»)®. MNpaBa KOpeHHbIX HApPOAOB AaBaTb pa3peLleHne Ha AOoCTyn K
P Tarke NnoaTBEepXaatoTCA NPOMEXYTOYHBIMU HALMOHaNbHbIMK JoKNagammn o6
ocyLLecTBreHnn Haronckoro npoTokora, KoTopble roToBATCS B paMkax MexaHu3ma
nocpeaHnyecTBa Ans perynMpoBaHns OCTYyNa K reHeTU4eCKMM pecypcam U COBMECTHOrO
nonb3oBaHus BbirogaMmmn.

42. HoBble BO3MOXHOCTM, CTaBLUME Pe3yrbTaTOM Hay4HbIX UCCeoBaHUN B BUOTEXHONOIK
3a Nepuoa ¢ MOMeHTa Bbl4adm nopyyeHus Ha noarotoBky OTyeTa O TEXHUYECKOW IKCnepTum3e,
NO3BONAOT BbIMNOMHATL LMdpoBoe cekBeHmpoBaHue NP, nayyatb nx otaenbHO OT (U3NYECKOro
reHeTM4ecKoro matepmana u, B npuHumne, o6xoante TpeboBaHnsA 0 HanMuum
npegsapuTenbHoro ocodHaHHoro cornacusa (MNMOC) n B3aMMHO cornacoBaHHbIX YCOBUIA
(BCY)®*. 370 MOXeT nMeTb NocneacTsus AN NpaB KOPEeHHbIX HapOoAoB BNageTb pecypcamm u
KOHTPONMPOBATb UX, a TaKKe OXPaHsATb, MOAAEPKMBATL U KOHTPONMPOBATb CBA3AHHbLIE C HUMM
T340, 3T npouecchl U HOBblE TEXHOMNOMMYECKE AOCTVKEHUS MOTYT OTPULLATENBHO BNUATL Ha
npaBa KOPEeHHbIX HapoAoB BnageTb P 1 KOHTPONMPOBAaTL UX C TOYKM 3peHNS 06bEMa OXpaHbl,
obecnevrBaemMoro MexayHapoaHbiMy cornaeHnsiMm. B 4yacTHOCTU, HEBO3MOXXHOCTb
KOHTponuposaTtb [P 1 cBsizaHHble ¢ HAMKM T3 MOXET eLle Bonblue nogpbiBaTh
NPOAOBONbLCTBEHHYO 6€30MacHOCTb N CyBEPEHUTET, a Takke TPagULMOHHbIE CUCTEMBI
30paBOOXPaHEHNS.

43. Tlocnencreusa pacrnpoCTpaHEHUsT HOBbIX TEXHOMOMM C TOUKM 3pEHMS BHEOPEHUS
HauMoHanbHbIX Mep, obecneuvnBatoLmx ncnonb3osaHme P 1 ceBsa3aHHbIX ¢ HUMK T3, a Takke

36 HokymeHT WIPO/GRTKF/IC/29/INF/10, pasmeLLeHHbI NO agpecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_29/wipo_grtkf_ic_29 inf_10.pdf.

37 Haronckuin npotokon, ctatbs 6(3); MpomexXyTouYHbIA HauMoHanbHbIN Aoknag 06 ocyliecTBrneHnn Haromckoro
NpoTOKOMNa, NOArOTOBMNEHHbIVM B pamkax MexaHn3ma nocpeaHnyecTBa Ansi perynupoBaHnst JOCTYNa K reHeTUYECKUM
pecypcamM 1 COBMECTHOro ucnonb3oBaHus Beirog (AFPCUB). AHanus: Pa3buska no pervoHam. Bonpoc 38:
«O6nagatoT N KOPEHHbIE Y MECTHbIE OBLLUHBLI YCTaHOBIEHHLIM NPaBOM NPeaoCTaBNsATh JOCTYN K reHETUYECKUM
pecypcaM B COOTBETCTBUM C NOJNOXEHUSIMU BHYTPUIOCYyAapCTBEHHOMO NpaBa?y -
https://absch.cbd.int/reports/analyzer, 11 masa 2020 ropa.

38 AHanunsaTop NpoOMeXyTOYHbIX HaLMOHaNbHbIX OKNagoB B paMkax MexaHuama nocpegHuyectsa aons
perynupoBanust FPCUB 06 ocyliectBneHnm Haronckoro npotokona gaeT pa3dbusky No permoHam B OTBET Ha
Bonpoc 38: «ObnagatoT N KOPEHHbIE U MECTHbIE OBOLLUHBI YCTAaHOBMNEHHBIM NPaBOM NpeaoCcTaBnAaTb AOCTYN K
reHeTM4EeCKNUM pecypcam B COOTBETCTBUM C NMOMOXEHNAMU BHYTPUroCy4apCTBEHHOMO Npaea?y» —
https://absch.cbd.int/reports/analyzer, 11 mas 2020 roga.

CraTncTMKa NokasbiBaeT, YTO KOPEHHbIE Hapoabl MMEIOT NPaBo NPeAoCTaBNeHns [OCTyNa K reHeTUYECKUM pecypcam
B 52% [oroBapusatouxcsa ctopoH. Cpeam ykasaHHbix 52% [oroBapuBatoLmnxcs CTOPOH Hanuumne
npeasapuTensHOro 060CHOBAHHOIO COrfacus KOPEHHbIX HAPOAOB U B3aMMHO COrMacoBaHHbLIX C HAMMW YCIOBUI
cuuTatotca obasaTtensHbiMu B 80% [JoroBapuBaoLnXCs CTOPOH.

39 CneumnanbHas rpynna TexHmdeckmx akcrnepToB KBP no umdpoBon nHdopmaumm o nocrneaoBaTenbHOCTSX B
OTHOLLEeHMM reHeTuveckux pecypcos (DSI-AHTEG); Manuel Ruiz Muller, Access to Genetic Resources and Benefit
Sharing 25 Years on: Progress and Challenges (International Centre for Trade and Development, Issue Paper No.44,
2018), vii. <https://www.voices4biojustice.org/wp-content/uploads/2018/12/Access-to-Genetic-Resources-and-
Benefit-Sharing-25-Years-On-Progress-and-Challenges.pdf> 25 mas 2020 roaa; HeaasHum npumepom LIANM
ABNsieTCs ucxodHbin kog supyca COVID-19, pacnpocTpaHeHHbIn Yepe3 MexaHnam obecnedeHns roToBHOCTH K
nangemunyeckomy rpunny (Mexanunsm ITII), oTkpbiBatoLWMA AOCTYN K NaToreHam Ans paspaboTku BakUUH 1 METOO0B
neyeHuns 6e3 focTyna K reHeTMdeckoMmy matepuany; BcemmpHasa opraHnsauns sgpaBooxpaHeHus, 64-a ceccus
BcemupHoli accambnen 3apaBooxpaHeHusi, MexaHn3m obecneyeHns roTOBHOCTU K MaHAEMWUYECKOMY rpunmny,
WHA64.5.

40 JONKHOOH, ctatbs 31, cTaTtbs 23.


https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_29/wipo_grtkf_ic_29_inf_10.pdf
https://absch.cbd.int/reports/analyzer
https://absch.cbd.int/reports/analyzer
https://www.voices4biojustice.org/wp-content/uploads/2018/12/Access-to-Genetic-Resources-and-Benefit-Sharing-25-Years-On-Progress-and-Challenges.pdf
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MEeXaHN3MOB COBMECTHOIO UCNOMNb30BaHWs BbIrog, aHanu3npyTca n apyrumm oopymamu, B
TOM yvncrie CneumanbHON rpynnon TEXHUYECKUX 3KCNEPTOB MO Lnposon nHdopmaumm o
nocrneaoBaTesibHOCTSIX B OTHOLLEHUN reHeTUYECKMX PECYPCOB, co3fgaHHoM B pamkax KBP. O1n
nocneacTeus npusHatoTca B TekcTe MNMpeaceparens, KOTOpbIN NpegnonaraeT, YTO OHM CO34al0T
«BCTPOEHHbI MEXaHM3M», NO3BONAIOLLNIA peLlaTb Takme Nnpobnembl No Mepe nx
BO3HUKHOBEHMS*!. BrnvsHMe HOBbIX TEXHOMOMMI, NO3BONAOLNX CekBeHnpoBaTb P B
uncpoBon bopmMe, MOXKET CTaTb 3HAYMMbIM C TOYKM 3PEHUSI NPaB KOPEHHbLIX HAPOAOB BNageTb
N OCYLLECTBNATb KOHTPONb Hag ceBoumu P 1 ceBsizaHHbIMK ¢ HUMK T3, 1 B CBOE Bpems
notpe6oBaTb y4yeTa B npoektax TekctoB MKIP42,

O6Gs3aTenbHoOe packpbiTue

44. B npoekTax TekcToB, kacatowmxcs I'P 1 ceasaHHbix ¢ HUMK T3 (kak B CBOAHOM
OOKyMeHTe, TaK 1 B TekcTe lNpeacenarens), cogepxuTtcs npeanoxeHne seectn tpebosaHne
00513aTeNbHOro packpbITUA NUUAaMK, NoAAILNMM NAaTEHTHbIE 3asiBKWN, UCTOYHMKA [P,
urypupyowmx B nx 3asiskax. OCHOBHOW BONPOC B OTHoLeHuu [P 3akntovaeTcs B TOM,
cnepyet Nu BBECTW B MATEHTHOE 3aKOHO4ATENbLCTBO HOBOE TpeboBaHme 06 obsa3aTtensHOM
packpbITUK npoucxoxaeHna INP.

45. O06s3aTenbHOe packpbiTMe MHpOPMaLMK — 3TO 3alMTHaA Mepa, NpM3BaHHas
npeaoTBpaLlaTe HenpasoMepHoe npucsoeHne NP 1 cBsasaHHbIX ¢ HUMK T34, Takoe
TpeboBaHue o3Hayano 6bl 06s3aTenbHOE pacKkpbiTUE COOTBETCTBYOLLEN MHpOpMaLn B
3asBKax, NpegMeT KOTopbIX npegnonaraeT ucnonb3oBaHue NP u ceasaHHbIX ¢ HUMK T3 unun
OCHOBaH Ha Hux. lpeanaraemoe TpeboBaHue 06 06s13aTENbHOM PACcKpPbITUM O3HAYaEeT, YTO
3aaBuTENM 0683aHbl pacKpbliBaTb B CBOMX MNATEHTHbIX 3asiBKax «CTpaHy npoucxoxaeHus» MNP,
ecnv n3obpeTeHne CyLeCTBEHHbIM UM HeNnocpeacTBEHHbIM 06pa3oM OCHOBAHO Ha
ucnonb3osaHum MP*, Kak npegnaraetcsa B NpoekTe CBOAHOMO AOKYMeHTa, MHdopmaums,
noanexatias packpbITUO, BKNOYana obl CTpaHy NPOUCXOXOEHNUST UM UCTOUHUK TP 1
CBSI3aHHbIX C HUMK T3 n/vnn noaTBepXxaeHne Hanuuna cornawenun o CUIB. B TekcTe
Mpepncenartens Takke COAEPXKUTCS NPeasioKeHNe O PacKpbITUM MHCPOPMALIMM O KOPEHHbIX
Hapoaax, NpeaoCTaBMBLLMX COOTBETCTBYoLLME T34,

46. B uenom ®opym kopeHHbIx Hapogos npu MKIP nogaepxan npeanoxexHve o6
oba3aTenbHOM pacKkpblTUN MHOPMaLMK, NPY YCNOBUW, YTO Takoe packpbITUe BKMYaeT
pokasatenbcTtea Hanuumst CINOC KopeHHbIX HApPogoB, OCHOBaHHOro Ha BCY, a Takke
CNpaBeanMBoro 1 PaBHOro MCMoNb30BaHNA Bbirog*e.

4 CBD/COP/DEC/XIII/16 — Pewenne KoHdepeHuun ctopoH KBP o1 16 gekabps 2016 roga;
CBD/NP/MOP/DEC/2/14 — PewweHune ctopoH Harovickoro npotokona ot 16 gekabpsi 2016 r.; Tekct MNpencenatens,
cratbs 9.

42 TekcT MNpeacenartens, npuMedaHus k ctatbe 9; CneumanbHas rpynna TexHuyeckmx akcrnepToB KBP no
LUMPOBOM MHCpOPMAaLMM O MOCNEA0BATENBLHOCTSX B OTHOLLIEHUN reHeTudecknx pecypcoB (AHTEG DSI), MoHpeans,
Kanapa, 13-16 deBpansa 2018 roga, CBD/DSI/AHTEG/2018/1/4 .

43 TekcT Npeacenartens, BCTyNUMTENbHbIE 3aMeYaHust; CBOOHbIN TekcT, ¢T.10.4.
44 TekcT npegcenatens, cT. 3.1, cT. 3.2; cBOAHbIV TekcT, ¢T.10.4.
45 TekcT npeacenatens, cT. 3, npumedaHus K cT. 3; Graham Dutfield, ‘Legal and Economic Aspects of

Traditional Knowledge’ in Keith E Maskus and Jerome H Reichman (eds), International Public Goods and Transfer of
Technology Under a Globalized Intellectual Property Regime (Cambridge University Press, 1st ed, 2005), 506.

46 Hoknag Komuteta no MHTENnekTyanbHON COBCTBEHHOCTU U FreHETUYECKUM pecypcam, TPaanLMOHHBIM
3HaHMAM 1 donbknopy, 3assneHne doHga Tebteb66a oT meHn Popyma KopeHHbIX HapoaoB, 35-a ceccusi, XKeHesa,
12-23 mapTta 2018 roga. flokymeHT WIPO/GRTKF/IC/35/10, nyHKkT 23.
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47. OcTaeTcs HeACHbIM, JOIMKHO M YCnoBme 06a3aTenbHOro packpbiTMa HopmMauumn npu
dmsmyeckom goctyne K NP npumeHaTbCa Takke K 4OCTyny K MHdopmMaumm o I'P, nonyyaemon
nyTemM UMpoBOro CEKBEHNPOBaAHNA. ITOT BOMNPOC MOXeT noTpeboBaTth ganbHENLEro
paccmoTpenns B MKI'P BOUC. B Tekcte lNpeacenatensa n cBOAHOM AOKYMEHTE NpoBOAMTCA
pasnuune mexay NP, nonydyaembimn pusndeckn, n NP, nonydaembiMum 13 6a3 1 XpaHUuLL
AaHHbIX, HO HE YTOYHAETCS, pacnpoCTpaHsaeTCcs Nu ycrnosme ob6A3aTeribHOro packpbiTus
WMHopMaLMK, NPpUMeHsaeMoe Npu hmnsmnyeckoM goctyne K P, Takke Ha JocTyn K nHdopmauum
o 'P, nonyyaemon nytem umdpoBOro CEKBEHNPOBaHNS, U CBA3aHHbIM C HUMK T3. lMpobnema
NpOCNexXmnBaeMoCTy CBA3EN Mexay npaBaMu KOPEHHbIX HapodoB 1 UHopmaumen o P,
nony4aemMoun nytem LmMdpoBOro CEKBEHNPOBAHNS, U COOTBETCTBYOWMMM T3, cBA3aHa C
6ecnpeLeneHTHbIMU CNOXHOCTAMU*

PaspelueHue cnopos

48. B npoekTax TEKCTOB npeanaralTcs MeToAbl pa3peLleHnst CNIopoB, KacatoLMxcs
packpblTusa nctodHuka MP. B TekcTe lMNpeacenartens cooepxmtca NpeanoxeHme o BBEAEHUN
06a3aTenbHOro MexaHn3Ma paspeLLeHnst CropoB HALMOHANbHOrO YPOBHS, NO3BOMSAIOLLErO
CTOpPOHaM COrfnacoBbiBaTb B3aMMONPUEMITIEMbIE PELLEHMS, KOTOPbLIA MOT Obl BKIOYaTb
cornalleHus o Bbinnartax posntu*®, B To BpeMsl kak B CBOAHOM [OKyMeHTe npeanaraercs
NPUMEHATb afeKBaTHbIE MEXaHN3Mbl paspeLleHnst CrnoposS.

49. C TOYKM 3pEHUSI KOPEHHbIX HAPOAOB, YYNUTbIBAst BO3MOXXHOCTb NPETEH3UN K 3apyOeXxXHbIM 1
MeXAyHapoaHbIM KOpnopaumsM 1 yupexageHnsam, 6asmpyowmnmMcs B Apyrnx cTpaHax, Knovesoe
3Ha4yeHne umeeT AOCTYN K TakuM mexaHnamam. [0ns Bo3byxaeHuns cnopos no Bornpocam
06a3aTenbHOro packpbITMa MHOPMaLMK KOPEHHbIE Hapoabl AOMKHbI ByayT obnagaTb
COOTBETCTBYIOLLEN NPaBOCNOCOBHOCTBIO, @ NPUHLMIM NPOLIECCYanbHOW CNpaBeasiMBOCTN MOXET
TpeboBaTb NPUHATUS AONOMHUTENBHBIX MEP NO 06eCneYeHno JOCTYNHOCTM TakuX MEXaHN3MOB.
OMNKHOOH npeaycmatpmBaeT nonoxutenoHoe 0643aTtensCTBO rocygapcts obecnevmBatb
BO3MOXHOCTb MOMy4YEeHUSA KOPEHHbIMW HapogamMn OMHAHCOBOW N TEXHUYECKOW NOMOLLN,
HeobxoanmMon And OCYLLECTBMEHUS UX NpaB, U YCTaHaBNuBaTb CNpaBeanmnBble, HE3aBUCKMBbIE,
BGecnpucTpacTHble, OTKpbITblE U Npo3payvHbie npoueaypbl NpU3HaHMsa 1 cynedbHom 3aLmThl Nnpas
KOPEeHHbIX Hapoaos®°.

I'Ipocne>KV| BaeMoOCTb

50. B ycnosusix, koraa nHgopmaumusa o 'P MoxeT ObITb nonydeHa nytem LmdpoBoro
CEKBEHMPOBAHWS, OTCIEXMBAHMNE NPOUCXOXKAEHNA NMPaB KOPEHHbIX HAPOAO0B Ha BNageHue,
KOHTPOSIb U NOSyYeHne BbIrod OT M306peTeHni, B KOTOPbIX NPUMEHATCHA TPagULNOHHO
ncnonbsyemble uMun P, MoxeT Bbi3biBaTb BOSbLUNE CIIOXKHOCTU. IJTO MOXET ObITb 3HAYUMbIM
MOMEHTOM 1151 KOPEHHbIX HapoaoB B xoae byaywmnx neperosopoB B pamkax MKIP. B
peLleHnn 3aaad, CBSA3aHHbIX C NPOCNEeXnBaHMeM NPOUCXOXKAEHUS NpaB, MOrnn 66l NOMoYb
Takune TexHonoruu, kak 6nokdyenH®’. MpumeHeHVe TakMX MHHOBALIMOHHBLIX Mep TpebyeT
OCO3HAHHOr0 y4acTus KOPEHHbIX HAPOAO0B B ONpeAeneHnn X PUCKOB U NPENMYLLIECTB.

47 CBD AHTEG DS, 13-16 depans 2018 roga, CBD/DSI/AHTEG/2018/1/4, nyHkT 29.
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YacTtb 3: SAKIIOYUTENIbHBIE COOBPAXEHUA

51. MexayHapogHo-npaBoBble JOKYMEHTbI B OTHowweHun [P 1 cBA3aHHbIX ¢ HUMK T3, a
Takke B oTHoweHun T3 n TBK, omkHbl HaXoANTLCA BO B3aUMOLOMOMHSOLNX OTHOLLEHUSIX C
APYrMMU MeXAyHapoaHbIMU JOKYMEHTaMn, 0COBEHHO JOKYyMEHTaMK, KacalowmnMmcs npas
yenoBeka. [MpaBoBON OOKYMEHT (4OKYMEHTbI) HE SOSMKEH (He AOSMKHbI) CoKpallaTe 06beM npas
1 06513aHHOCTEN, BbITEKAIOLLMX N3 CYLLECTBYIOLLMX MEXAYHAPOAHBIX COrnalleHnii, 1 He JOSMKEH
(He momKHbI) co3aaBaTbh Kakyo-nmbo nepapxumio.

52. TlpoekTbl TEKCTOB NpegnonaratT X B3anMogOMNOSHSOLMNA XapakTep MO OTHOLLEHWUIO K
OMKHOOH un npsimo ccbinatoted Ha Hee. ONMKHOOH 6bina npuHaTa NeHepanbHom
Accambneenn OOH, u cTpaHbl, KOTOpble NEpPBOHAYanNbHO royflocoBany NPOTUB Hee, C TeX Nop
n3meHunm ceom nosumumn. Takum obpasom, [NKHOOH nonb3yeTtca Bceobuwnm npmusHaHuem. B
CBSI3U C 3TUM €€ MNOSOXEHNS OOIMKHbI YYUTbIBATLCA NPY pa3paboTke OCHOBHbIX NMOMOXEHUI
npaBoBbLIX TEKCTOB, kKacatrowmxcsa T3, TBK u I'P kopeHHbIX HapogoB. YuuThiBasd Bceobllee
NpU3HaHWe Aeknapauun, NormyHo oXmnaatb BCEOOLLEro OCyLLEeCTBNEHNSI €€ NONOXEHWN.

53. [MockonbKy rocygapcTea B COCTOSIHMM YCTaHaBNuBaTh 6anaHc MHTEPECOB pasfiMyHbIX
rpynn BHyTPW CBOUX CTPaH, NpaBa KOPEHHbIX HAPOOOB OCTAKTCA B CUNE U OOIKHbI
cobniogatbes. paBa uHTeNnekTyansHOM COOCTBEHHOCTU KaKOW-TO OAHOWM rpymnnbl HE MOryT
OTMEHSITb NPU3HaHHbIe NpaBa KOPEeHHbIX Hapoaos®2.

[KoHeL, npunoxeHna n AokymeHTa]

52 BOWC (Hapsgy ¢ Apyrumu yudpexaeHnamm, gongamm n nporpammamm OOH) exxerogHo oT4yMTbIBaeTCS O
[OCTWXKeHMAX B peanusaumm O6uecuctemHoro nnaxHa genctamin OOH (0N OOH) B atnx obnactsx. 'eHepanbHbIN
cekpetapb OOH npuHan Ol ansa cogenctausa nocrnegoBatensHomy ocyuiectanerumo JMNKHOOH.



