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COBCTBEHHOCTW, TEHETUYECKMM PECYPCAM, TPAONLINOHHBIM 3HAHUAM
N TPAOVLMNOHHBIM BbIPAXEHUAM KYIbTYPbI

HokymeHm nodzomoeneH Cekpemapuamom

BBEOEHUE

1. Ha cBoux LecTHagLaTon 1 ceMHaaLaTon ceccusix, COCTOSIBLUMXCA COOTBETCTBEHHO 3-
7 masa 2010 r. n 6-10 gekabpsa 2010 r., MexxnpaBUTENbCTBEHHbI KOMUTET MO
WHTENNEeKTyanbHON COBCTBEHHOCTU, FTEHETUYECKMM pecypcam, TPaaULNOHHbLIM 3HAHUSIM U
donbknopy («MKIP») npocun CekpeTapuaT NogroToButb B Ka4ecTBe MHAPOPMALMOHHbBIX
OOKYMEHTOB TP roccapusi OCHOBHbIX TEPMUHOB, OTHOCSALLMXCS K MHTENNEKTyanbHON
COBCTBEHHOCTU, FEHETUYECKUM pecypcam, TPaAULNOHHBIM 3HAHWUAM U TPaAULNOHHBIM
BblpaXKeHWsIM KynbTypbl, U NpeactaBuTb nx MKIP!.

2. Ha cBoen geBaTHaguarton ceccun, coctosiBuenca 18—-22 nonsa 2011 r., MKI'P
«npegnoxun CekpeTapuaty o6HOBUTb rroccapumn, CoaepXxalunecs B 4OKyMeHTax
WIPO/GRTKF/IC/19/INF/7 («["moccapwuii Kno4eBbIX TEPMUHOB, OTHOCSILLMXCA K
WHTENNEeKTyanbHON COOCTBEHHOCTM U TPAAULMOHHBIM BblpaXKEHUSM KynbTypbl»),
WIPO/GRTKF/IC/19/INF/8 («I'moccapuin KntoYeBbIX TEPMUHOB, OTHOCALLMXCS K

1 OtyeT o wecTtHaguaTton ceccum Komuteta (WIPO/GRTKF/IC/16/8) n oTyeT 0 ceMHaguaTon ceccun KomuteTa
(WIPO/GRTKF/IC/17/12).
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WHTEeNNeKTyanbHon cCO6CTBEHHOCTU U TPaanUMOHHLIM 3HaHuaM») n WIPO/GRTKF/IC/19/INF/9
(«Mnoccapuin kntoYeBbIX TEPMUHOB, OTHOCALLIMUXCS K MHTENNEKTYanbHONW COOCTBEHHOCTU U
reHeTMYecKnM pecypcam»), 06beguMHUB UX B €0MHOM OOKYMEHTE 1 onybnvMkoBaB CBOOHbIV
rroccapuii B kayecTee MHGOPMaLMOHHOIrO IOKyMeHTa K criegytolen ceccum Komutetar?.,

3. Bo ucnonHeHne aToro pelleHnsi U BBUGY TOro, YTO HEKOTOPbIE TEPMUHBI, CogepXaLlmecs
B 3TUX FFoccapusix, OTHOCATCS KO BceM TpeM Temam, CekpetapmaTt o0beanHnn atn Tpu
rnoccapus B O4uMH JOKYMEHT 1 OOHOBUIN HEKOTOPbIE COAEPKALLMECH B HEM OMNpeaerneHuns.
CBogHbI rnoccapuin 6bin NnpegcTasneH B kKayecTBe MHGPOPMALMOHHOIO JOKYMEHTa Ha
npeablgywmx ceccusax MKIMP. OH coaepXutcs B NpUnoXeHun K HacTosLweMy OKyMeHTy. [Ons
yao6cTBa Nonb3oBaHUA BKNOYEH and)aBuTHbIV yka3aTerb TEPMUHOB.

4. B rnoccapuu ucnonb3oBaHbl, M0 Mepe BO3MOXHOCTU, Npeablaywme rmoccapum MKIP,
AevicteytoLme AokyMeHTbl OpraHm3aumm O6beamHeHHbIX Hauuin n gpyrne MexayHapoaHble
AOKYMeHTbl. B 3TOM AOKyMeHTe Takke yuTeHbl onpedeneHns U TEpMUHbI, UCNOSb3yeMble B
HaUMOHarbHOM 1 perMoHanbHOM 3aKOHOAATENbLCTBE M NPOEKTax 3aKOHOB, MHOrOCTOPOHHUX
AOorosopax, B pamkax Apyrnx opraHusauui 1 npoLeccos, a Takke B croBapsax. Kpome Toro,
onpegeneHns ocHoBaHbl Ha pabounx gokymeHTax MKI'P, apyrnx gokymeHtax BOUC u
AokymeHTtax gapyrux nporpamm BOUC. Tem He MeHee npeanaraemMble onpeaeneHus He
SABNAKOTCA McyepnbiBaoWnMn. [pyrne TepMnHbI Takke MOryT UMETb OTHOLLEHME K
MHTEeNNeKkTyanbsHon CO6CTBEHHOCTUN U FTEHETUYECKUM pecypcaM, TPaAULMOHHBLIM 3HAHWUAM U
TPaANLMOHHBIM BblpaXKeHUSAM KyrbTypbl, @ BbiOpaHHble TEPMUHBLI MOTYT Takke UMeTb Apyrue
onpegeneHns.

5. BbI6op OCHOBHbIX TEPMUHOB Ba3nMpyeTcs Ha TEPMUHONOrMK, Hanbonee 4acTo
ynoTpebnsemon B npoektax gokymeHToB MKI'P n gpyrmx AokyMeHTax no ToMmy e BONpocy.
BbibpaHHble TEPMUHBI M NpeasiaraeMble onpeaeneHns, cogepxalwmecs B NpUoXeHnn, He
HaHOCAT ywepba nobbiM Apyrm rnoccapusm unm onpeaeneHnsiM OCHOBHbIX TEPMUHOB,
cogepxawumes B npeablaywnx gokymeHtax MKIP nnu ncnonb3oBaHHbIM B NMOGLIX ApYrnx
MEeXAYHapOAHbIX, PErMOHanNbHbIX UM HaUWOHanbHbIX JOKYMeHTax unmn oopymax. Beibop u
npeanaraemMble onpeaeneHns OCHOBHbIX TEPMUHOB HE 03HaYaloT HENPEMEHHOrO corfacus
yyacTHukoB MKI'P ¢ BbIGpaHHbIMK TEPMUHAMN NN UX NpeanaraemMbiMy OnpeaeneHnsmun.
HacToawmn JoOKyMeHT HOCUT MHpopMaLMOHHBLIN XapakTep, u MKIP He npegnaraetcsa
noAaTBepXaaTb UM NPUHMMAaTL BbiIOpaHHbIE TEPMUHBI UM UX Npeasiaraemble onpeaeneHns

6. MKI'P npednazaemcs npuHsIms

K ceedeHuto Hacmosuwul oKkyMmeHm u
MPUIIOXKEHUE K HEMY.

[MpunoxeHune cnenyeT]

2 OTy4eT 0 gessATHaguaton ceccum Komuteta (WIPO/GRTKF/IC/19/12).
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D,OCTyrI n coBMeCTHOe nosfib3oBaHune Bbirogamm

Cratba 1 KoHBeHUumn o Buonorunyeckom pasHoobpasum (1992 r.) npegnuceiBaeT
«CrnpaBeAnMBOE U paBHONPaBHOE pacnpegeneHve 6nar, BO3HUKaOLWMX B pedynbtaTe
NCNONb30BaHNsi TEeHETUYECKNX PECYPCOB, BKITHOYAsi NyTeEM COOTBETCTBYHOLLErO AOCTYNa K HUM U
COOTBETCTBYHOLLEN Nepeaayn CBA3aHHbIX C HUMW TEXHOMOIMI, Y4nTbiBasi BCe NpaBa Ha 3Tu
pecypcbl U TEXHOIOMK, a TakkKe NyTEM COOTBETCTBYHOLLENO (OUHAHCUPOBAHMSAY.

Haronckuin npoTokon perynupoBaHust 4OCTYyNa K reHeTU4eCKUM pecypcam 1 COBMECTHOrO
NCNONb30BaHNsi Ha CnpaBenIMBON N PpaBHOWM OCHOBE BbIrog OT UX NpMMeHeHUs k KoHBeHuUmn o
BuonornyeckomM pasHoobpasun(2010 2.) HanpasneH Ha «obecriedeHue CoO8MECMHO20
ucrnonb308aHusi Ha cripasednueoli U pagHoU OCHO8Ee 8b1200 OM MPUMEHEHUS] 2eHEMUYECKUX
pecypcos, 8 mom ducne rnymem obecrnedyeHus Hadnexauwjezo docmyrna K 2eHemu4ecKum
pecypcam u Hadnexaweud nepedadyu coomeemcmesyruwux mexHonoaudl, y4yumsieasl ece rpasa
Ha OaHHbIe pecypCbl U Ha MexHo02uuU, U nymem Hadnexau,e2o huHaHCUpOB8aHUS,
codelicmeys makum obpa3om coxpaHeHuUro buono2u4ecKko20 pasHoobpasus u ycmoudueomy
ucrosib308aHUK €20 KOMIMOHeHMo8». B cooTBeTCcTBMM CO cTaTben 3 [1poTOKON «NPUMeEHsIeTCA
TaKke K TpaguUMOHHBIM 3HAHWSIM, CBSA3aHHbBIM C FeHETUYECKMMU pecypcamu, B pamkax cgepbl
aenctems KOHBEHLMM U K BbIroA4aM OT MPUMEHEHUST TaKUX 3HAHUNY.

B oTHOWEHNN pacTUTENbHbBIX FTEHETUYECKMX PECYPCOB AJ1Si NPON3BOACTBA NPOAOBOSILCTBUSA U
cenbcKoro xo3sancrea MexOyHapodHbil 002080p 0 pacmumesibHbIX 2eHEMUYECKUX pecypcax
ons npoussodcmea rnpodososibcmeusi U 8edeHusi ceribCkoao xo3sticmea NpoaoBoNbLCTBEHHOM
N cenbcKoxossncTeeHHon opraHunsaummn (PAO) npegycmartpumBaeT B cTaTbe 1 «cnpasennmeoe n
paBHOMpaBHOE pacnpeaenieHne BbIrod, CBA3aHHbIX C MX UCMNOSTb30BaHMEM, B COOTBETCTBUM C
KoHBeHumen o Gnonornyeckom pasHoobpasum, B LENSX YyCTOMYNBOrO pasBUTUSI CENbCKOro
X034MCTBA N HaOEXHOro obecneyYyeHust NPOJOBONbLCTBUSA.

B ctatbe 1 pewerns Ne 391 AHcKoro coobulecTBa 0 pexmme 4oCTyna K reHeTUYECKUM
pecypcam (1996 r.) TepMUH «4OCTYN» onpenensieTcs Kak «nofydyeHne u ucnonb3oBaHune
reHeTU4YEeCKMX PecypcoB, COXpaHseMblX in situ 1 ex situ, nx NO6OYHbIX NPOAYKTOB U, €CNN 3TO
NPUMEHMMO, UX HEMaTepuarnbHbIX KOMMOHEHTOB, CPean NPoYero, Ans Hay4yHo-
nccnenoBaTenbCKuX Lenen, bnonorndeckon passeakun, CoOXpaHeHusi, NPOMbILLITEHHOrO
NPUMEHEHUS U KOMMEPYECKOro UCMOMNb30BaHUSA.

Bbiroabl MOryT BKMoYaTh AEHEXHbIe U HEAEeHEXHbIe BbIrofbl, B TOM YMCHe, HO He
UCKINIOYMTENBHO, Te, YTO NpuBeaeHbl B NpunoxeHun k Haronckomy npotokony'. K atanam,
CBA3aHHbIM C MOMy4YeHnem J0CTyrna K reHeTUYECKUM pecypcam U COBMECTHbLIM
MCMOMb30BaHNEM BbIrOf, MOTYT OTHOCUTLCS AEATEeNbHOCTb, NPeALLEeCTBYOLWAs NONyYeHUo
A0CTyna, Hay4Hble UCCneaoBaHus U pas3paboTKM, CBA3AHHbIE C TeHETUYECKMMI pecypcamMu, a
TaKke UX KOMMEPYECcKoe UM MHOe UCMoNb3oBaHWe, BKMoYasi COBMECTHOE UCMOoNb30BaHue
BbIroa>.

ApanTtauus

Agantauus AganTtaumen SBNsSieTcs akT Nepeaenku paHee CyLLecTBOBaBLLEro Npon3BeaeHus
(6yab TO OXpaHAEMOro MK SBNAOLErocs 06LLEeCTBEHHbIM 4OCTOSIHMEM) UMK TPagULIMOHHOMO
BbIPaXX€HWsI KyNbTypbl C LeNbto, OTIIMYHOW OT TOW, KOTOPOWM OHO CINYXKUINO NepBOHaYarnbHo,
BeOyLUUIA K MOSIBNEHNI0 HOBOMO NPOVU3BEAEHUS, A€ COeANHEHbI 3NeMEHThI paHee

1 HarorickuiA NpoToKon perynMpoBaHus 4OCTyMNa K reHETUYECKUM pecypcam 1 COBMECTHOIO UCMOSb30BaHUS Ha
crnpaBeanvBoOi U paBHOW OCHOBE BbIrod OT UX NpUMeHeHust kK KoHBeHLun o Bronornyeckom pasHoobpasmu,
NYHKT 4 cTaTbun 5.

2 BoHHCKMe pykoBoasiLLMe NMPUHLMMBLI MO 06ecneyYeHnto 4OCTyna K reHeTUYeCKUM pecypcam U COBMECTHOMO
MCMNONb30BaHNs Ha CNpaBeAIMBON 1 paBHOM OCHOBE BbIFOA, OT UX MPUMEHEHWS, MYHKT 23.
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CyLLeCTBOBABLLErO NPON3BEAEHUSA U HOBbIE 3M1EMEHTbI, MPMBHECEHHbIE B pe3ynbTaTe
nepenenkn.® Ctatba 12 bepHckoli KoHeeHUuU 06 oxpaHe fnumepamypHbIX U XyO0XeCmeeHHbIX
npoussedeHud (1971 r.) npegycmaTpmBaeT, YTO aBTOPbI NMUTEPATYPHbIX N XyO0XKECTBEHHbIX
npou3BeaeHWIN NONb3YTCA UCKMIOYUTENBHBIM MPaBOM paspeluaTb aganTtaunm, apaHXMpOoBKY 1
Apyrue nepegenku cBovx npoussedeHuii. CornacHo ropuamdeckomy criosapto bniaka?,
BNagenbLbl aBTOPCKOro npasa 0bnagatT UCKITYUTENBbHBIM NPaBOM OCYLLECTBNATL HA OCHOBE
OXpPaHAEMOro Npon3BeaeHnsa NOAroTOBKY NPOU3BOAHbIX NPOU3BEAEHU UK Nepeaenok.

AnbTepHaTMBHOE yperynupoBaHue CnopoB

AnbTepHaTMBHOE yperynuposaHue cnopos (AYC) npegnaraet anbTepHatuBy omumanbHbIM,
cynebHbiM cuctemam paspeLleHns Cnopos B 001acTu MHTENNEKTyanbHOM COGCTBEHHOCTH,
KOTOpble MOryT BO3HUKaTb B OTHOLLEHUWN TPaAULMOHHbBIX 3HAHUI, TPAANLMOHHbBIX BblpaXKeHun
KynbTypbl U TeHeTU4Yeckmx pecypcoB. AYC MMeET Lenblo yperynmpoBaHue CrnopoB
HecocTa3aTenbHbIMU METOAAMU ANs TOro, YTo6bl 406MBATLCA B3aUMOBBLIrOAHbIX 41151 BCEX
CTOpPOH pe3ynbTatoB. bnarogapsa AYC cTtopoHbl camu 6epyT Ha cebs OTBETCTBEHHOCTb 3a
yperynmpoBaHne KOH(MKTa U MOryT NpMHMMaTtb BO BHUMaHWe Apyrne Bonpochkl, NOMUMO
npaBoBbiX HOpM. AYC xapakTepusyeTcsi HanmumeM Kak oumumarnbHbiX, Tak 1 HeouumanbHbIX
npoueayp, npeanaras BapyaHTbl, BbIXoAdawwme 3a paMku cygebHoro npouecca, 1 NpeaocTaBnsis
CTOpOHaM BonbLUe KOHTPONSA B oNpeaeneHn napameTpoB cnopa 1 Hanbonee noaxoasawiero
nyTn AN AOCTWXKEHWs paspelleHns. YeTbipbMs rnaBHbiMu metogammn AYC aBnsatoTcs
neperoBopbl, NOCPEAHNYECTBO, apbuTpax n COBMeCTHOEe Npaeo.

Bonpocel, kacatowmecs TpagMuMOHHbIX 3HAHWUIA, YacTo BbIBaOT CIOXHO NepenneTeHHbIMK C
KyNbTYPHbIMU LLEHHOCTAMMW, 1 MHOTME pasHOornacus CBA3aHbl C BOMPOCaMu Hagnexallero ¢
TOYKWN 3pEHUs KynbTypbl UICNOSb30BaHNs, OOMeHa 3HaHUSIMU U yKa3aHWs NPUHAANEXHOCTW.
AYC aBnsieTca BakHbIM 31IEMEHTOM B LIENOM Anana3oHe BapuaHToB yperynmpoBaHus Cnopos,
UMEIOLLNXCA B PacnopsiKeHUM KOPEHHbIX HAPOAOB 1 NOfb3oBaTenemn U3 Yucna TpeTbux
CTOpOH?®.

Opo6peHue n yyactue

BeHeduumnapbl oxpaHbl OBLLENPUHATOrO onNpeaeneHns 3Toro TepMmHa He cylwectsyeTt. B
OOHOM M3 KOHTEKCTOB ObINO BbICKa3aHO NpeasiokeHne, 4To, HECMOTPS Ha UCMOMb30BaHKE B
cratbe 8(j) KoHseHyuu o buonoaudeckom pasHoobpasuu (1992 r.) BblpaxeHust «C 0goopeHns u
NpY y4acTumny, B pasnNuYHbIX pelleHunsx, kacarowmxes ctatbn 8(j), 9ToT TEpMUH
UCTONKOBLIBAETCA B 3HAYEHUM «NpefBapuTesibHoe 060CHOBaHHOE cornacue®.

BeHedmumapbl

BeHe(*)I/IU,I/Iapr OXpaHbl O6LlJ,eI'IpI/IHFITOFO onpegeneHna 3Toro TepMmnHa He CyllecTtByerT. Tem
He MeHee MHOrnme 3anHtepecoBaHHble CTOPOHbI OTMeYarnu, 4To NponcxoxaeHne n BinageHne
TpaaANUNOHHbIMU 3HAHUAMU N TPAOULUNOHHBIMW BblPaXXEeHUAMU KyrnbTYypPbl, KaK npaBuiio,
CYMTAETCA KOJIJTEKTUBHbIM, NMO3TOMY nobble npaea n MHTepecbl NPUMEHUTENTBHO K 3TOMY
npoAayKTy OOJIKHbI NpuHaaneXxatb obLunHam, a He otaenbHbIM nuuam. OaHako B HEKOTOPbIX

3 My6nukauna BONC «PykoBoacteo BOUMC no goroBopam B 0611acTii aBTOPCKOro npaea M CMeXHbIX NpaB U
"nmoccapwuii TepMUHOB MO aBTOPCKOMY MpaBy U CMEXHbIM npaBam», BOUC, cTp. 264.

4 B naHHOM pokymeHTe ucnonbayetcs 10-e usgaHve noa pen. bpariana A. MapHepa.

5

WHdopmaumoHHas cnpaBka BONC Ne 8 « AnbTepHaTvBHOE yperynvpoBaHue CriopoB, KacatloLwmMxcst
WHTENNeKTyanbHON COBCTBEHHOCTH, TPAAMLMOHHbBIX 3HAHWUIA, TPAANLMOHHbIX BbIPAXEHWUIA KyNbTypbl U
reHeTUYEeCKNX pecypcoB», AOCTynHas Ha: https://www.wipo.int/publications/en/details.jsp?id=3877.

6 PekomeHaaumn, BbIHECEHHbIE y4aCcTHMKaM NeperoBopoB — npeacTtasuTensam ctpad Adpuku Ha Btopom
NnoAroTOBUTENTbHOM COBELLI@HUMN KOPEHHbIX HAPOJ0B M MeCTHbIX 00wuH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTabpsa 2010 r.
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crnyyasx otaenbHble nuua, Takue Kak TPaaAMUUOHHBbIE LEeNUTENN, MOrYT CYMTATbCS HOCUTENSIMU
TPaAMUMOHHBIX 3HAHUIA UNW TPAAULIMOHHbBIX BbIPaXKEHWI KynbTypbl U 6eHeduLmapammn oxpaHsbil’.

HekoTopble HaunoHanbHbIE U pernoHanbHble 3aKoHbl 06 OXpaHe TPaAULMOHHbBIX 3HaHWUIA U
TPaAVLMOHHBIX BbIpaXXEHWUN KynbTypbl HAAENAoT NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYIOLLME HAPOOHOCTU 1 0BLWMHBLL. BO MHOrMx cnyvasix npaBamy HagensieTcs
NMpaBUTENbCTBEHHbIV OPraH, NpU4eM 4acTo nNpegycMaTpuBaeTCs, YTO NOCTYNMNEHNs OT
NpefoCTaBneHnsl NPaB Ha UCNOMb30BaHNE TPAAULIMOHHbBIX 3HAHWUIA UMW BbIPAXXEHWIN KyNbTypbl
NPUMEHSITCS AN peanu3auum nporpaMmmM B o6nactax o6pasoBaHus, yCTOMYNBOrO pa3BuTuUS,
HauWOHaNbHOro Hacneaus, coumanbHOro obecneyeHns Unu KynbTypbl.

B xone o6cyxaeHuin aToro Bonpoca 6blNo 0TMEYEHO, YTO AaHHbIN TEPMUH MOXET BKIHOYaTb
KOPEHHble Hapoabl, KOPEHHbIE OGLLMHbI, MECTHbIE OGLLMHbI, TPAAULMOHHbIE OBLLMHBI,
KyNbTYpHble OGLLMHbI, HAaUUW, OTAENbHbIX SUL, rPYnMbl, CEMbU U MEHbLUMHCTBA.

Buonoruyeckoe pasHoo6pasue

B ctatbe 2 KoHeeHyuu o 6uonosudeckom pa3Hoobpasuu (1992 r.) TepmunH «bronormyeckoe
pasHoobpa3sne», YacTo cCoKpallaeMblii Kak «bropasHoobpasney, onpeaenseTcs Kak
«8apuabesibHOCMb XUBbIX Op2aHU3MO8 U3 8CEX UCMOYHUKOS8, 8K/ItoYasi, cpedu rpoyeeo,
Ha3eMHbI€ MOPCKUE U UHble B0OHbIE 3KOCUCMEMbI U 9KOJ1I02UYECKUE KOMIT/IEKChI, Yacmbio
KOMOPbIX OHU SB/ISII0OMCS; 3MO roHsImue eKk/ito4aem 8 cebs pasHoobpasue 8 pamkax suda,
mex0y eudamu U pa3Hoobpasue akocucmemy.

Buonoru4yeckue pecypchol

Kak onpepensetcs B ctatbe 2 KoHeeHUuu o0 buosniozudeckom pasHoobpasuu (1992 r.), atoT
TEPMUH «BKIMOYAET reHeTUYECKNE PECYPCbI, OPraHn3mbl UK UX YacTK, NONyNsLUMM Unu nobble
Apyrme 6notuyeckne KOMMOHEHTbI SKOCUCTEM, UMEIOLLME (PAKTUYECKYHO MU NOTEHLMANBHYIO
NONE3HOCTb UMK LEHHOCTb Ans YyenoBedecTBa». [103TOMy reHeTU4ecKkne pecypcbl COCTaBnstOT
O[HY KaTeropmto 6GMoNorM4yecknx pecypcos.

B ctatbe 1 pewennsa Ne 391 AHACKOro coobulecTBa 0 pexmMme 4oCTyna K reHeTUYECKUM
pecypcam (1996 r.) aTOT TEpMUH onNpeaenseTcs Kak « MHOMBUAYYMbI, OPraHu3Mbl UMW UX YacTw,
nonynauum unu nobble GUOTUYECKME KOMMOHEHTLI, UMEoLLME LIEHHOCTb UMW pearnbHy 1nm
MOTEHUMarnbHyl MONEe3HOCTb, KOTOPbIe CoAepXKaT reHeTu4eckne pecypchbl Unu nx NnoboYHbIe
MPOAYKTbI».

B dpyaux topuduyeckux dokymeHmax e obsiacmu uHmesisiekmyasnbHol cobcmeeHHocmu amom
mepMUH He UCrosfb3yemcs, a UMetomcsi CCbIfIKU Ha «buonoaudeckulti Mamepuarn». B
IunpekTBe EBponenckoro cotsa o rpasosoli oxpaHe buomexHosnoaudeckux usobpemeHut
(1998 r.) oH onpefenseTcd kak «MaTepuan, cogepXxallmin reHeTuyeckyto MHopmauuio u
CNOCcO6HBIN Ha CaMOBOCNPOM3BOACTBO MM BOCMPOMU3BOACTBO B GUOMOrMYECcKon CUCTEMEY.

B cooTtBeTcTBUM C KoOekcom DedeparbHbix npasusn CLUA Guonormdeckuin matepuan BrtodaeT
«maTepuarn, cnocobHbIN Ha NPAMOoe NN HENPSIMOE CaMOBOCMNPOM3BEAEHMEY.

B cootBeTcTBMM CO cTaTbeln 2 KoHgeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.),
Buonornyeckne pecypcbl BKITOYAKOT «reHETUYECKNE PECYPCbl, OPraHn3Mbl UK UX YacTw,
nonynsumMm unu nodble apyrne GUOTUYECKNE KOMMOHEHTbI 3KOCUCTEM, UMeEtoLLME haKTUYECKYIO
WM NOTEHUMNAnbHY MNONE3HOCTb NN LIEHHOCTb AN YenoBeYvecTsay.

7 OTyeT cemHaguaton ceccumn Komuteta (WIPO/GRTKF/IC/17/12).
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BuoTtexHonorn4yeckue I/I306peTeHVIil

OTOT TEpMUH onpepensieTcs B AupekTuee EBponerickoro cotosa no npaBoBON OXpaHe
BUOTEXHONOrMYECKMX N30OPETEHUI KaK «M300pPETEHMS, KOTOPLIE KacarTcsl NPoayKTa,
COCTOSILLIErO U3 UK CoAepKallero 61uonormyeckuii matepuarn unm npoLece, ¢ NOMOLLIbIO
KOTOPOro Gronoruyecknini MaTepuan NponsBoanTCs, nepepabaTbiBaeTCA UM UCMONb3yeTca» .
BroTexHonornyeckne M3obpeTeHmst MOXHO pasnenuTb Ha TPy KaTeropuu:
BroTexHonornyeckne n3obpeTeHnst 4ensTcs Ha TP KaTeropun: NpoLLecchl Co3aaHus 1
MOAMMKALUN XKMBbIX OPraHNM3MoB U Bronormyeckoro MaTepuana, pesyrnbTaThl Takux
MPOLIECCOB M WCMOMb30BaHNe Takux pe3ynbTaTos®.

BuoTtexHonorua

B ctatbe 2 KoHeeHyuu o 6uonosudeckom pasHoobpasuu (1992 r.) aToT TepMUH onpeaenseTca
Kak «110600 8u0 mexHoI02uU, C8s13aHHbIU C UCMOMb308aHUeM b6UOI02UYECKUX CUCMEM, XUBbIX
op2aHuU3MOo8 Usu Ux npou3go0OHbIx A1 U320MOes1eHUs Ui USMEHEeHUSs rnpodyKkmoe usnu
rpoyeccos ¢ ueribk UX KOHKPemHo20 ucronb3osaHusi». B Hazolickom ripomokorne
peaynuposaHusi docmyna K 2eHemu4yecKuM pecypcam U CO8MECIMHO20 UCM0/1b308aHUsT Ha
cripaeednueoll U pagHol 0CHO8e 8b1200 OM UX rnpumMeHeHus1 K KoHeeHUuu o 6uonoau4eckom
pasHoobpasuu (2010 2.) ucrionb3yemcs makoe e orpedesieHue, Kak 8 cmamabe 2.

B cooTBeTCTBUK C 3asiBfieHMeM NpoaoBONbLCTBEHHOM N CENbCKOXO3ANCTBEHHOW OpraHM3aumnm
(PAO) no 6uoTtexHonormm ot 2000 r.: «[Mpn NogoBHOM LLIMPOKON MHTepMpeTaLnn onpegeneHme
OMOTEXHONOMNN OXBATUT MHOTME METOAbI N TEXHOSOMMK, KOTOPble 0ObIYHO UCMOMb3YITCA B
CenbCKOM XO3ANCTBE M NPON3BOACTBE NPOAOBONLCTBMSA. [Mpy MHTEpnpeTaunm B y3KOM CMbICHE,
KOoTOpas paccmaTpmBaeT TOrMbko HoBble MeToabl [JHK, MonekynapHyto Guonoruio n
penpoayKTUBHbIE TEXHOSOMMK, onpeaeneHne GUOTEXHONOMMN OXBaThbIBAET PS4 Pa3UYHbIX
TEXHOMOMK, TakMX, Kak reHHast MHXXeHepus 1 nepegada reHos, paclumdposka OHK n
KIMOHMPOBaHME PaCTEHUIA U XXUBOTHbIX» 10,

TepMuH «coBpeMeHHas BUOTEXHONOIMA» TakkKe onpenensieTcs B cratbe 3 KapmaxeHcKo20
rnpomokona o buobe3onacHocmu Kk KoHeeHyuu o buornoaudeckom pa3Hoobpa3uu, KOTopbin 6bin
npuHAT B 2000 r., KaK «NPUMEHEHNE:

a) MeToAoB in vitro ¢ NCNONb30BaHMEM HYKITEMHOBbLIX KACIOT, BKNHOYAsa pEKOMOUHAHTHYHO
Ae30KkcMpuboHyknenHosyto kncnoty (OHK) n npsimyto MHbEKUMIO HYKNEMHOBBIX KUCIIOT B KIETKN
UnNn opraHennbl, unn b) MeTo4oB, OCHOBaHHbIX Ha CIIMAHMM KNETOK OPraHM3MOB C pasHbiM
TaKCOHOMWYECKMM CTaTyCOM, KOTOPbIV NO3BONSIET NPEOAONETb ECTECTBEHHbIE
dusnonornyeckne penpoayKTMBHbIE UM pekoMBnHaLUMOHHbIE Bapbepbl U KOTOPbIE HE
ABNAKTCA METOAAMMW, TPAANLMOHHLIMU ONS BbIBEAEHUS U CENEKLMNY.

OpraHusaumst 3KOHOMUYECKOro coTpyaHndecTsa u passutng (O3CP) ucnonb3yet HamepeHHo
LUMPOKOE onpeaeneHne, oxaaTbiBatoLLiee BCIO COBPEMEHHYIO BUOTEXHOMOMNI0, a TaKkke MHorne
TPaAMLMOHHbBIE UK NOrpaHuYHbIe BUAbl AeaTenbHocTn. K GuotexHonormm oTHocuTca
KAPUMEHEHUE HayKu U MeXHUKU K XXU8bIM Op2aHu3MaM, a makxe K ux 4acmsim, npodykmam u
MOOesIsM, C Ueribio USMEHeHUS XKUBbIX UIU Hexusbix Mamepuarios 0551 co30aHusi 3HaHud,
moeapoe u ycriye» 8 codemaHuu ¢ nepedHeM BMOTEXHONOrMYECKMX METOAOB, BKITHOYAIOLLMX,
cpeau npo4vero, TEPMUHbBI «FEHHast MHXXeHepust», «pepMeHTauns ¢ UCNoSib3oBaHNEM
BuopeakTopar, «reHHas Tepanusy», «6uonHdgopmMaTMka» u «kHaHobuoTexHonorus» ',

8 Cratbs 3.1 AupekTusel 98/44/EC EBponerickoro napnameHTta n Coseta Esponbl o1 6 niona 1998 r. o
NnpaBoBOW 0XpaHe BUOTEXHONOMMYECKUX N306PETEHUI.
9 Cwm. pokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16.
10 3asenerne PAO o BroTexHonormu, ocTynHoe Ha: http://www.fao.org/biotech/fao-statement-on-
biotechnology/en/.
" CwM. onpepaeneHne 1 NosHbIN NepeyeHsb Ha:
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm.


http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm
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BoHHCKMe pykoBoasilimMe npuHUUnbI No obecnevyeHuto AOCTYyna K reHeTU4eCKum
pecypcamMm n COBMEeCTHOIo ncnosib3oBaHusA Ha cnpaBennMBoﬁ n paBHOﬁ OCHOBe BbIrog
OT UX NPUMEeHeHUA

BoHHckMe pykoBoasLLMeE NPUHLUMBI N0 06ecneyeHnto AoCTyna K reHeTUMECKMM pecypcam U
COBMECTHOrO UCMONb30BaHUS Ha CNPaBEANMBOM U PABHOW OCHOBE BbIFOA OT UX MPUMEHEHUS
6binu npuHsamel 8 2002 2. KoHgepeHuueli CmopoH KoHseHUuu 0 buoroau4eckom
pasHoobpasuu 0ris pykosodcmea 8 pearsiuzayuu coomeemcemeayrowux nooxeHuli cmamed
8(j), 10(c), 15, 16 u 19 KoHeeHyuu, Kacarouyuxcss docmyra K 2eHemu4eCcKuM pecypcam u
CO8MECMHO20 UCMOob308aHUs 8b1200. PykoBoasLME NPUHLMMNBI HOCAT OOPOBOSBHbIN
XapakTep 1 agpecoBaHbl LUMPOKOMY Kpyry 3anHTepecoBaHHbIX CTOPOH'2. OHKM oxBaTbiBalOT
npoueaypHble 1 pernaMmeHTUpyoLLmMe acnekTbl, B YaCTHOCTK, NpeasaputensHoe 060CcHOBaHHOE
cornacwue, 1 onpenensioT AeHeXHble U HefeHexXHble opMbl Bbirog ™.

MexaHunsm nocpeaHun4yecTBa

CornacHo rnoccapwto, ncnonbdyemomy Nporpammon OOH no okpyxatowen cpeae (KOHENM),
NoA MEXaHM3MOM NOCPEAHNYECTBA M3HAYANBbHO MOHMMAaNCcs (UHAHCOBLIN MEXaHU3M, Npu
KOTOPOM y4yacTBytoLme 6aHkM 0OMEHNBAOTCH YeKaMu U BEKCENSIMU U OEeHEXHbIE pacyeTbl
NPOBOAATCA TONMbKO B OTHOLLEHMM YACTOrO canbgo. B HacTosilee Bpemsi 3HavyeHne TepMmnHa
ObIN0 paclmpeHo 1 BkNtoYaeT Nbyo opraHn3aumnio, KoTopas CBOAUT BMECTE NOCTaBLUUKOB U
notpebutenen ToBapos, ycnyr unm nigopmaumm, obecneunsasi Takum o6pasom coOOTBETCTBUE
Mexay cnpocom 1 npegnoxeHnem. B cootBeTcTBumM ¢ KBP Obin co3gaH MexaHnam
nocpeaHnyecTBa aAnga obecnedeHns OCTyna BCEX roCcy4apCTBEHHbIX OpraHoB K MHopMauumn n
TEXHOMOornam, Heo6xoaUMbIM UM NSt OCYLLECTBNEHNS AeATENbHOCTM B obnacTtu
6ropasHoobpasna ',

KoauduumpoBaHHble TpagULMOHHbIE 3HaHUA

«KoandmumpoBaHHbie TpaguLMOHHbIE 3HAHUSAY» OTHOCATCS K «TPaaULMOHHBIM 3HAHUAM,
KOTOpble BOMSIOLLEHbI B CUCTEMATUYECKOM N CTPYKTYPMPOBaHHON chopMe, NO3BOSISHOLLEN
ynopsao4mBath, OpraHn3oBbIBaTb, KnaccuduumMpoBaTb 3HAHWUS U pacnpegensTb Ux no
KaTeropusim TeM Ui MHbIM crnocobom» '°.

B yacTHocTK, B 06n1acTu TpaguLmMoHHON MeauumHel 'pynna cneumanmncToB N0 HETPaANLIMOHHON
mMeguumnHe BecemupHom opraHnsaumm 3gpasooxpaHeHus (BO3) npoBoauT pasrpaHuyeHme
mexay (a) kognduMpoBaHHbLIMKM CUCTEMAMKN TPAaULMOHHOW MEOULMHbI, KOTOpbIe Obinn
NMMCbMEHHO PACKPbITbl B APEBHMX CBALLEHHbLIX TEKCTAX N NMOSTHOCTbIO OTHOCATCS K cdhepe
06LeCcTBEHHOro AOCTOSHMS, KaK, HanpuMep, alopBeaa, NonyyYnBLlas packpbiTve B APEBHUX
CaHCKPUTCKMX TekcTax'®, unu TpaguumoHHas kutarickas meavumHa (TKM), nonyymslias
pacKpbITe B APEBHEKUTaNCKNUX MeauLmuHCKmX Tekctax'’; n (b) HekoanduLMpoBaHHbIMU
TPaAULMNOHHBIMU MEANLNHCKUMM 3HAHUSIMW, He 3aOUKCUPOBAHHLIMU MUCbMEHHO 1 BO MHOTUX

12 Cwm. BoHHckue pykoBoasLine npuHUmMnbl, ctaten 1, 7(a) n 17-21.

13 Cwm. BoHHcKkue pykoBoasLine npuHUmMnbl, ctatbn 24-50 n npunoxexue 1.

14 UNEP Glossary of Terms for Negotiators of Multilateral Environmental Agreements, page 22, cMm. Ha:
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-
agreements.

15 Cnncok n kpaTkoe TEXHNYECKoe NOSICHEHNE Pa3NNYHbIX (OPM, B KOTOPbIX MOXHO HAaNTW TPaAULMOHHbIE

3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHKT 16 npunoxXeHus.

16 AtopBefa npegcraBnsieT cob6on KoanULMPOBaHHYIO CUCTEMY TPAAULMOHHON MeAULIMHDI, MONYYUBLLYIO
NMMCbMEHHOE PacKpbITUE B BEANYECKUIA NEPUOL, BO BPEMS COCTaBNEHNS apusmMmn TekcToB YeToipex Ben (1500-
1800 rr. go H.3.). HanbonbLuee Yvicno ynoMmHaHui o Hei BcTpevaeTcs B Pursege n AtxapsaBege.

17 CucTemMa TpaguLUMOHHON KUTaUCKON MeauLmnHbl Bbina n3HayanbHo KognduumpoBaHa 1 NMMCbMEHHO packpbiTa B
TpakTaTe XXentoro umnepartopa — nepBoM yHAaMeHTanbLHOM, KacCU4Yeckom Tpyae, B KOTOPOM
3aknagpiBatotca ocHoBbl TKM. PaboTta no coctaBneHuio TEKCTOB TpakTaTa Npofoskanacb HECKOMbKO
cTtonetun, ¢ 3 no 1 BB. 40O H.3.


https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
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crnyyasix He noryyaroLMn packpbiTUSE CO CTOPOHbI HOCUTENEN, NepeaaBasiCb U3 NOKONEeHNs B
MOKOSMeHne B yCTHOM Tpaguumn. Tak, Hanpumep, B KOxHOM A3nmn KogmduumpoBaHHbIE CUCTEMBI
3HaHMIN BKNOYAOT MEAMLMHCKYIO CUCTEMY alopBeabl, KOANMULMPOBAHHYIO B 54 aBTOPUTETHBIX
KHUrax aropsefbl, CUCTEMY CUAAXOB, KOOUMPMLMPOBaHHYIO B 29 aBTOPUTETHBIX KHUraXx, 1
Tpaauumio yHaHu TM66, KoandrumMpoBaHHyto B 13 aBTOPUTETHbIX KHUrax ',

MpoBoanuTCA eLe ogHO pasrpaHnYeHne, a UMeHHO Mexay (i) TPaaULMOHHBIMU 3HAHMAMM,
KOTOpble KOOUULNPOBaHbI, T.€. UMEIT BOMNSOLLEHNE B MMCbMEHHOM hopMe, U KOTopble
OTHOCATCSA K chepe 0bLLECTBEHHOrO AOCTOAHUSA, U (ii) TPAOULMOHHBIMW 3HAHMSIMU, KOTOPLIE He
KOAMMLMPOBAHbI 1 ABNSIOTCA YacTbio YCTHOWM TpaauLmUm KOPeHHbIX obWwmH'®. B gokymeHTe
«Cnuncok n kpaTkoe TeXHUYECKoe NOSICHEHME Pa3NNYHbIX POPM, B KOTOPbIX MOXHO HaUTK
TpagnumnoHHble 3HaHms» (WIPO/GRTKF/IC/17/INF/9) npuBognTca ONOMHUTENBHOE
o6cyxaeHne kKogmULMPOBaHHbBIX TPAAMLMOHHbBIX 3HAHUA N HEKOANMPULIMPOBAHHbIX
TPaAULMNOHHBIX 3HAHWUNA.

KoHcynbTauum

CornacHo topuanyeckomy crioapto bnaka, KoHCynbTaumen ABnseTcs akT obpalleHns K
Kakomy-nmbo nuLy 3a COBETOM WM C LiENbI0 y3HaTb MHEHWE 3TOro nuua (HanpumMep, K pUCTY).

B 04HOM 13 UCTOYHUKOB yKa3blBaeTCH, YTO KOHCYNbTaLMs 03HavaeT npouecc obmeHa
MHEHUAMW U UHPOopMaLMen. ITOT NpoLecc He ABNAETCA OAHOCTOPOHHWUM, a npeanonaraet
COBMECTHOE UCMNONb30BaHWe 3HaHUA U MHEHUIN. «KoHCynbTauma» o3HayaeT COTPYAHUYECTBO,
O3HaKOMIEeHWe C MHEHMEM [ pYron CTOPOHbI U AeATeNbHOCTb B COOTBETCTBUN C 3TUM.
CornacHo apyrum UCTOYHMKaM, MPUMEHUTENBHO K KOPEHHbIM 0BLLMHaM npoLecchl
KOHCYNbTauMu 1 Noy4YeHns cornacusa HOCAT B3aMOCBS3aHHbIV xapaktep. [locpeacteom
KOHCYyNnbTauuin nonb3oBaTenu — TpeTbu nvua MoryT NPUATK K NOHUMAaHUIO TOro, YTo TpebyeTcs
ANA NONy4YeHNst Cornacus 1 oT Koro OHO AOIMKHO UCXOAMUTb, a Nuua, NpeaocTaBnsoLme
cornacue, MoryT ny4lle ysiCHUTb, Ha YTO UMEHHO OHW NPEeAOCTaBNSIT CBOE cornacue.?

KoHBeHuus Ne 169 MexayHapoaHon opradmsaumm Tpyga (MOT) 0 kopeHHbIX Hapogax u
Hapoaax, BegyLmx nneMmeHHon obpas xum3Hu (1989 r.), rnacuT, YTo KOHCYNbTaLMM NPOBOAATCA
«000pocoBeCTHO 1 B hopme, COOTBETCTBYIOLLEN 0OCTOATENBCTBAM, C LIENbI AOCTMKEHMS
[OroBOPEHHOCTUN UIK COrnacusi B OTHOLLEHUW NpeanaraemMbiX Mepy» (MyHKT 2 ctatbu 6).

KoHBeHLUMsA 0 Guonorm4eckom pasHoobpasumn

KoHBeHUusa o Bronormyeckom pasHoobpasum (KBP) — mexayHapoaHas KOHBEHUUS, NPUHATas B
noHe 1992 r. B xoge KoHdepeHumm OOH no okpyxatoLen cpege n pasButmio, COCTOSIBLLENCS
B Pro-ge-XKaHeipo, bpasunus. B cootBeTcTBMM cO cTaTben 1 uenamm KoHBeHUMN ABNAIOTCA
«COXpaHeHne bronornyeckoro pasHoobpasus, ycTonunBoe NCnonb3oBaHMe ero KOMMOHEHTOB U
COBMECTHOE NoslyvYeHne Ha cnpaBeanMBOn N paBHOW OCHOBE BbIr0g, CBA3aHHbIX C
MCNONb30BaHMEM reHETUYECKNX PECYPCOB, B TOM YnCIie NyTeM NpeaocTaBrieHns Heo6xoaAnMoro
A0CTyna K reHeTU4YeCKUM pecypcam 1 nyTemMm Hagnexawien nepegadm coOoTBETCTBYHOLLMX

KHuru Takmx Tpagmumii, Kak aropBega, cucteMa cuaaxoB Y yHaHu TMOO, ymOMUHAKTCS B Ka4ecTBe
aBTOPUTETHbIX UCTOYHMKOB B MepBom pasgerne 3akoHa MHamm 1940 r. 0 nekapCTBEHHbIX U KOCMETUYECKMX
cpeacTBax Ne 23 (B pef. 3akoHa O nekapcTBEHHbIX U kocmeTudeckunx cpeacteax 1986 r. Ne 71). Cm. nepeveHb
CYLLECTBYHOLLMX OHNaMHOBLIX 623 AaHHbIX, coAepXKalux MHopMaLMIo MO AOKYMEHTaumMm B ob6nactu
TpaanumoHHbix 3HaHu (WIPO/GRTKF/IC/3/6), nyHkT 8. CmMm. Takke Karin Timmermans v Togi Hutadjulu,
Cornawenne TPUMC un bapmaueBTmyeckue npenapatbl: OtyeT cemmHapa ACEAH no Bonpocam CornatueHuns
TPUMNC n ero BnusiHUS Ha hapmauleBTUYECKYHO NPOAYKLUMIO, CTp. 45.

19 Boictynnenue generaumm Kanagbl. Cm. Otyet BTOpon ceccum (WIPO/GRTKF/IC/2/16), nyHkT 131.

20 Teppu Axke, MNyTn 1 NpaBuna — pykoBOACTBO KMHeEMaTorpadmcTa no B3anMoAeNCTBUIO C KOPEHHBIMM
HapoAdamu, Ux KynbTypon 1 koHUenuuamu, cTp. 51.



WIPO/GRTKF/IC/44/INF/7
MpwunoxeHwue, cTtp.13

TEXHOSOrMIN C Y4ETOM BCEX NPaB Ha TakMe pecypcCbl U TEXHOMOMMM, a Takke NyTeM AOMMKHOro
dumHaHcnpoBaHusa». OHa BcTynuna B cuny 29 gekabpsa 1993 r.

CTpaHa NpoUCXOXAEHUA reHeTUYECKUX pecypcoB

B cooTtBeTcTBMM CcO cTaTbhen 2 KoHeeHyuU o buonoaudeckom pasHoobpasuu (1992 r.) «cTpaHa
NMPOUCXOXOEHMSA FEHETUYECKUX PECYPCOBY» O3HAYaEeT «CTpaHy, koTopasi obnagaeT aTumm
reHeTUYECKMMM pecypcamu B yCroBusX in-situ». [pyrne onpegeneHns BKNOYaOT
reHeTM4eckme pecypchl B ycrnoBusix ex-situ. Hanpumep, ctpaHa npoucxoxgeHus
onpegensetcsa B ctatbe 1 pewwenns Ne 391 AHgckoro coobLiecTBa o0 pexnme gocTyna K
reHeTndeckum pecypcam (1996 r.) kak «cTpaHa, koTopast obnagaeT reHeTUYeCKMMN pecypcamm
B yCnoBusiX in-situ, BKNo4asi Te, KOTopble, HAXOAACH B YCNOBUSIX in-situ, B HacTosLLee Bpemsi
HaxoOaTCs B YCMNOBMAX eX-Situy.

CtpaHa, npegocTaBnAoLWan reHeTU4ecKkmne pecypcChbi

B cooteeTcTBMM CO cTaTbeln 2 KoHBeHLMN 0 Buonormdeckom pasHoobpasmm (1992 r.) «cTpaHa,
NpeaoCTaBnsaoLLLas reHeTUYECKNE pecypcCbl» O3HAYaeT «CTpaHy, NpegoCTaBNALLYO
reHeTn4eckme pecypcbl, COGpaHHbIe U3 UCTOYHMKOB in-Situ, BKNoYas NonynsaumMm Kak AMKux, Tak
W O OMaLLHEHHbIX BMAOB, NGO NONyyYeHHble N3 UCTOUYHUKOB eXx-Situ, He3aBUCUMO OT TOrO,
NPOUCXOOAT OHM U3 3TON CTPaHbl UNN HETY.

KynbTypHas o6wwuHa

KynbTypHas obwuHa «CoumnanbHasa obLUmMHa» onpeaenseTcs Kak KPenko crnnovyeHHas
coumarnbHasi eanHuLa, YneHbl KOTOPOKN UCMbITLIBAKOT CUMbHOE YYBCTBO €4MHCTBA U
CONUAOApPHOCTU 1 KOTopasi OTNIMYaeTCs OT APYrMX OBLMH HAanMYMeM COGCTBEHHOW KyNnbTypbl UMK
KynbTypHOro o6pasua nMbo BapMaHTOM PoAOBOW KynbTypbl.2!

KynbTypHoOe pa3Hoobpa3sue

B cootBeTcTBMM ¢ KOHBeHYuUel 06 oxpaHe U MoowpeHuUU pasHoobpasusi Ghopm KyribmypHO20
camosbipaxeHus (2005 r.) OpraHmnsaumm O6beguHeHHbIX Hauuin no Bonpocam obpasoBaHus,
Haykun n kynbTypbl (KOHECKO), kynbTypHOe pa3Hoobpa3sue o3HadaeT MHoroobpasune opm, ¢
MOMOLLIbIO KOTOPBIX KyrbTypbl rPYnn 1 00LWEeCTB HAXOAAT CBOE BblpaxeHne. ATu popMbl
CaMOBbIpaXXeHWA NepeaaroTcst BHYTPY rpynn n obLecTs n Mexay HAMnN?,

21 MpoekKT rnoccapusi, NPeanoXeHHbIN Ha COBELLaHUM rpynnbl 9KCNepToB U3 HugepnaHgos, co3BaHHOM GHOpo

HaumoHnanbHon komucenn HugepnaHgos no sBonpocam KOHECKO, TER/CH/2002/WD/4, 2002.
MyHkT 1 cTatbn 4 KoHeeHuun KOHECKO 06 oxpaHe 1 noowpeHumn pa3Hoobpasms opm KynbTypHOro
camoBblpaxeHus 2005 r.

22
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BbipaxeHus KynbTypbl

B KoHeeHuyuu 06 oxpaHe u noowpeHuu pa3Hoobpa3susi popM KyribmypHO20 CaMO8bIpakeHUsI
(2005 r.) OpraHusaummn O6beanHeHHbIX Haumn no Bonpocam o6pasoBaHusi, HAyKM U KynbTypbl
(KOHECKO) BbipaxkeHu s KynbTypbl ONPeaenstoTca Kak «Takne popmbl CaMOBbIPaXKeHMs,
KOTOpble NpeacTaBnAlT coboM pesynbTaT TBOpYECTBA OTAENbHbIX ML, rpynn unn obLiecTs u
KOTOPbIE MMEIOT KyJIbTYPHOE COAepXXaHne» 2,

KynbTypHOe Hacneaue

Onsa uenen KoHeeHyuu 06 oxpaHe 8CEMUPHO20 KyibmypHO20 U NpupoOHo20 Hacnedus(1972r.)
Opearusayuu ObbeduHeHHbIx Hayul no eonpocam obpa3ogaHus, HayKu U Kyribmypbi
(FOHECKO) kynbmypHbim Hacrieduem cyumaromcs credyroujue o6beKkmebl, nepeyucrieHHbIe 8
cmamee 1:

(a) namamHuku: npou3sedeHusi apxumeKmypbl, MOHYMEeHMarbHOU CKybrnmypbl U
XKUBOMUCU, 3r1eMeHMbI Uflu CMPYKmMypbl apxeosioeaudecKoe0 xapakmepa, Hadrnucu,
new,epsbl U 2pynrbl 371eMEHMO8, KOmopble UMerm 8bI0aruUyrCs1 yHUBePCallbHYH
UEHHOCMb C MOYKU 3PEHUST UCMOopUU, UCKyccmeaa Usnu HayKu;

(b) aHCcambriu: epyrnnbl U307UPOBaHHbIX U 06 bEOUHEHHBIX CMPOEHUU, apxumeKkmypa,
e0UHCMEBO UsU C853b C rnelisaxkeM Komopbix npedcmassisitom 8bl0arolyocs
yHUBepcarsbHy UeHHOCMb C MOYKU 3PEHUSI UCMOopUU, UCKyccmea usu HayKu;

(c) docmonpumevyamernbHble Mecma: npou3gedeHus Yernoeeka unu coeMecmHble
meopeHUs Yernoeeka u npupodbl, @ makxe 30Hbl, 8K/IOHas apxeosioauyeckue
docmonpumedyamernbHble Mecma, npedcmassnsauue 8bl0atouyrocs yHUgepcasbHyo
UEHHOCMb C MOYKU 3PEeHUST UCMOopuUU, 3CMemuKu, 3mHOo102uu Unu aHmporosoauu.

KynbTypHas camoObITHOCTb

«KynbTypHasi cCamobbITHOCTb» YKa3biBaeT Ha Hanu4Me COOTBETCTBUSA MeXay OOLMHON —
HaLMOHanbHOW, 3THUYECKOM, A3bIKOBOM M T.4. — U €€ KyNbTYPHOW XXM3HbIO, a Takke Ha NpaBo
Kakgow obLmHbl Ha COBCTBEHHYI0 KynbTypy?. KoHeeHyusi Ne 169 MexayHapogHom
opraHunzaumm Tpyga ( MOT) o kopeHHbIX Hapoaax n Hapodax, BegyLmux nnemeHHon obpas
XWU3HW B HE3aBUCUMbIX cTpaHax (1989 r.), racuT, 4To NpaBUTENBLCTBA A0SPKHbLI OKa3biBaTb
COAenCTBME NOMMHOMY OCYLLECTBNEHNIO COLMAnbHbIX, 9KOHOMUYECKNX U KYNbTYPHbIX NpaB 3TUX
HapPOAOB NPY YBAKEHUN NX COLMANBHOM M KyNbTYPHOM CaMOBbITHOCTH, X 0Bbl4aeB 1 Tpaauuui
U UX UHCTUTYTOB.

KynbTypHble LLleHHOCTH

B cratbe 1 KoHBeHUMM O Mepax, HanpaBrieHHbIX Ha 3anpeLleHne 1 npeaynpexaeHne
He3aKOHHOro BBO3a, BbIBO3a U Nepeaayn npasa CO6CTBEHHOCTM Ha KyNbTypPHbIE LLIEHHOCTH
(1970 r.) OpraHusaumm O6begmHeHHbIX Hauun no Bonpocam o6pa3oBaHus, Hayku U KynbTypbl
(KOHECKO) kynbTypHbIMU LLEHHOCTAMW CHUTAKOTCA LLEHHOCTU PENUIMO3HOIo UM CBETCKOMO
XapakTepa, KOTOpble pacCMaTpMBaKOTCA KaXKabIM rOCyAapCTBOM Kak NpeAcTaBnsioLme
3Ha4YeHVe AN apxeonorum, JOMCTOPUYECKOro Nnepnoaa, UCTopumn, NUTepaTypbl, UCKYCCTBa U
HayKM U KOTOPblE€ OTHOCATCS K NEPEYNCIIIEMbIM HIDKE KaTeropusiM:

a) peakue Konnekuun n obpasupbl ropbl U dpayHbl, MUHepanoruM, aHaToMum u
npeameTbl, NpeAcTaBnsiowmne MHTepec A4S naneoHTonorum; b) ueHHocTu, kacaroLmecs

23 MyHkT 3 ctaThn 4 KoHeeHummn FOHECKO 06 oxpaHe v noolpeHun pazHoobpasunsi popM KynbTypHOro
camoBblpaxeHus 2005 r.

24  Tesaypyc OHECKO, cm. no cchinke:
http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity.

25 KonBeHuust MOT o KOpeHHbIX Hapofax 1 HapoAax, BeayLnx nineMeHHon obpas X13HWU, B HE3aBUCUMbIX
ctpaHax 1989 r. (Ne169), nyHkT 2 b) cTaTbhu 2.
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NCTOPUN, BKINOYAst UCTOPUIO HAYKN Y TEXHWUKU, NUCTOPUIO BOWH 1 0BLLECTB, a Takke
CBSA3aHHbIE C XM3HbIO HALMOHAarbHbIX AeATenen, MbiCnuTenen, y4eHblX 1 apTUCTOB U C
KPYNHbIMU HaLMOHaNbHbIMU COBLITUAMMU; C) apXeorormyeckne Haxoaku (BKovas
00blYHbIE N TalHbIE) U apXxeonornyeckme oTKpbITUS; d) COCTaBHbIE YacTW PacUNEHEHHbIX
XYO0XXECTBEHHbIX Y UCTOPUYECKNX MAMSITHUKOB M apXEOSIOrMYECKUX MECT; €) CTapUHHbIE
npeamMeThbl 6onee yem 100-neTHe 4aBHOCTU, TaKME KaK HAOMNUCK, YeKaHHbIE MOHETbI U
nevatu; f) aTHONornyeckne matepuansl; g) Xy4oXXeCTBEHHbIE LLIEHHOCTU, Takue Kak: i)
MOMNOTHA, KaPTUHbI U PUCYHKU LEeNMKOM py4yHOW paboTbl Ha nobon ocHose 1 13 nobbix
mMaTepuanos (3a UCKITIOYEHNEM YepTexen U NPOMbILLIIEHHbIX U3AENUN, yKpaLLleHHbIX OT
PYKW); ii) OpUrMHanbHble Npon3BeaeHns CKynbnTypPHOro UCKYCCTBa U3 Nobbix
MaTepuanos; iii) opurMHanbHble rpaBlopbl, 3CTamnbl U IMTOrpaduK; iv) opurmHarnbHble
XyOoXeCTBeHHble NoABOPKN N MOHTaXM U3 NMobbIX MaTepunanos; h) peakue pykonucu u
WHKyHabynbl, CTapUHHbIE KHUMW, AOKYMEHTbI U U34aHus, npeacTasnsowmne ocobbiv
NHTEpec (MCTOPUYECKNIA, XyOOXKECTBEHHbIN, HAYYHbIN, NUTEpPaTypHbIA U T.4.), OTAENbHO
WK B KOMNEKUMSX; i) MOYTOBbIE MApKW, HANoOroBble 1 aHanornyHble Mapku, oTAeNbHO UMK
B KONNEKUMSX; j) apxmBbl, BKNtoYas poHo-, POTo- 1 KMHOapxmBbl; K) mebenb 6onee yem
100-neTHEen 4aBHOCTUN U CTapUHHbIE MYy3blKalibHble MHCTPYMEHTHI.

XpaHutenb

KOpuanyeckuin cnosapb bnaka aaet cnegyioLlee onpegeneHne XxpaHuTens: «nuo nunm
yypexneHue, KoTopoe COCTOMT Ha NoneyYeHnmn unu xpaHeHunn (pebeHka, cCobCTBEHHOCTMH,
AOKYMEHTOB UNn ApYyrnx ueHHocTen)». CorrnacHo TOMY XXEUCTOYHUKY, «NOoMnevYnTenbcTBO»
OTHOCUTCSA K YXO4y UKOHTPOSIO 3a BELLbIO UM YENOBEKOMAMS NPOBEPKN, COXPaHEHUS NN
6e3onacHocTn. «XpaHutenb» onpegenserca B Okcopackom crnoBape aHrMNCKoro s3blka Kak
«NINLO UK OpraHn3aums, KOTopoe UNn KoTopas OCYLLECTBASIET NONEeYNTENbLCTBO Hag kemM-nnbo
nnNn xpaHeHue 4ero-nnbo; onekyH». Cnosapb «Merriam-Webster» cogepxut Takoe
onpegeneHne: «HeKTo, KTo obeperaeT 1 OCyLLEeCTBISEeT OXpaHy Uinn XxpaHeHuey». TepMuH
«XpaHUTENb» B KOHTEKCTE TPaANLMNOHHBIX 3HAHUA N BbIpaXXEHU KYNbTYpbl OTHOCUTCS K TEM
o6LWuHaM, HApOAHOCTAM, OTAENbHLIM NMUaM 1 ApYrMMm cyGbekTaMm, KOTopble B COOTBETCTBUM C
HopMamu 06bI4HOro NpaBa 1 OPYron NPakTUKOM COXPaHAIT, UCNOMb3YIOT U pasBuBaoT
TPaAULUNOHHbIE 3HAHUS U BbIpaXKeHUs KyrnbTypbl. OH BbipaXaeT NoHATUE, KOTOpOoe OTNnyaeTcs
OT «npaBa COGCTBEHHOCTMY («BrAa4EHUNA») Kak TAKOBOrO, MOCKOSbKY «XpaHUTeNb» nepenaet
YyBCTBO OTBETCTBEHHOCTU, rapaHTupyloLLee, YTo TPaaNLMOHHbIE 3HAHUS UMW BblPaXXeHUs
KyNbTypbl UICNONb3YOTCH Taknm 06pasoM, 4TO 3TO UCMOMb30BaHMe yaoBNeTBOpsSeT LEHHOCTAM
O6LWMHBI 1 HOpMaMm 0BbIYHOrO Npaea.

OObIYHbIN KOHTEKCT

OObI4HbIN KOHTEKCT « OBbIYHbBIA KOHTEKCT» O3Ha4YaeT MCMOSb30BaHNE TPaAULMOHHbBIX 3HAHUI
UIN BbIPaXXEHUIN KyIbTypbl B COOTBETCTBUMN C TAKOW NOBCEOHEBHOW NPAKTUKON OBLLMHBI, Kak,

Hanpumep, obbl4HasA NpogaXka MECTHLIMU peMeCIIeHHUKaMU KOMWIA BblpaXXeHu ponbknopa B
mMaTtepuarnbHom opmes,

O6bI4HOE NpaBo M npoueaypbl

KOpugudeckuin cnosapb bnaka gaet crneaytouee onpegeneHme obbl4HOMO Npaea: «Npaso,
OCHOBbIBaloLLeecs Ha 00blvasix, KOTOPbIE NPUHATHI B KAYECTBE 3aKOHHLIX TPEOOBaHMI UK
00s13aTenbHbIX NPaBUN NOBEAEHUS; MPaKTMKa U BEPOBaHMUS, KOTOPbIE CTOSb XXU3HEHHO
HeobXxoanMbl 1 NPUCYLLM YaCTW COLManbHO-9KOHOMUYECKON CUCTEMBI, YTO K HUM OTHOCSITCS TakK,
Kak ecrivm 6bl oHM BbInin HopMmamu nNpasay. OB6bl4HOE NpPaBo TaKke onpenerieHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLMMBI 1 6oree KOHKPETHbIE HOPMbI N NpaBuna,

26 TunoBble NONOXEHMSA AN HAaUMOHANbHbIX 3aKOHOO4ATENLCTB 00 OXpaHe BbIpaXKeHUn onbkriopa oT

HE3aKOHHOMO MCMOMb30BaHNs U APYTNX HaHOCALMX ywepb aencteun, 1982 r., nyHKT 42 vactu .
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KOTOPbIE COXPaHSAITCA 1 NepeaatnTcsl B YCTHOM hopMe M MPUMEHSIOTCS yYpexaeHnsiMm B
pamMkax oBLUUHbI B LIeNsX BHYTPEHHEW perfnameHTaLmMm Unm pykoBoacTBa BCEMM acrnekTamu
XU3HU»2". OOPMbI, B KOTOPbIX BOMMOLLEHbI HOPMbI 0OLIMHOTO Npaea, OTNNYaKTCA ApYr OT
apyra. Hanpumep, 3akoHbl MOTyT GbITb KOAMPULMPOBAHHBIMU, MUCbMEHHBLIMU UIN YCTHBIMMU,
YETKO BbIpaXKEHHLIMWU UM UCMOSTHAEMbIMU HAa OCHOBE TpaaULMOHHOW npakTuku. Elle oguH
BaXKHbI 3MIEMEHT 3aKro4aeTcsl B TOM, EWCTBUTENBHO NN 3TU 3aKOHbI NMPU3HatoTCs
«0hrUManbHO» HaUMOHANbHbIMM CUCTEMaMW NpaBa CTPaHbl, B KOTOPOW HaxoauTcs obLwuHa,
n/vnu ceszaHbl C 3TUMK cnuctemamu. Peluarowmm bakTopom B onpeaeneHun Toro, UMerT nun
HeKoTopble obblyan CTaTyC 3aKkoHa, SBNSIETCS TO, CYMTAET N UX 06LLMHA OPUANYECKM
06513aTenNbHbIMU, UM OHWM NPOCTO OMNMCHLIBAOT peanbHyt NPaKTUKY.

HopMbl 06GbIMHOMO NpaBa KacakoTcs MHOMMX acrekToB XU3HW o6LWmMH. OHK onpeaenstoT npasa u
06513aHHOCTM YNEeHOB OOLLMHbI B OTHOLLEHUM BaXKHbIX aCMEKTOB MX KWU3HW, KyNbTypbl U
MWPOBO33PEHUS: HOPMbI OBLIYHOrO NpaBa MOryT KacaTbCsl UCMOSIb30BaHUSI MPUPOAHBIX
PEeCYpCcoB 1 A0OCTyNa K HUM; NpaB 1 06513aHHOCTEN B OTHOLLIEHUM 3eMefb, BONPOCOB
HacrneaoBaHUs U UMYLLECTBA; NPaKTUKN JYXOBHOW XXMU3HW; COXPaHEHUs KyNbTYpPHOro Hacneavs
N CUCTEM 3HAHWUI, a Takke MHOTUX APYrnx BonpocoB2. Bbicka3biBanocb MHEHMEe, YTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI HA 00blYasaX KOPEHHBLIX HAPOAO0B, KOTOPbIE NPAKTUKYIOTCS
TPaAVLUMOHHBIMW OBLLMHAMK, a Takke CONPSXKEHHbIMU C HUIMU MECTHBIMU CaHKLMSIMU 3a
HapyLleHWe 3TMX HOpM. BonbLIMHCTBO NpaBwIl, COCTaBMAOLWMNX HOPMbI 0OLIYHOTO NpaBa,
MUCbMEHHO He 3ahMKCUPOBaHbI 1 HE ABMAIOTCA eAUHBIMW A1 Pa3NUYHbIX STHUYECKUX Fpyr.
Pasnununs mexagy HopMamu 06bIYHOrO NpaBa ATHUYECKMX TPy MOXHO 0O bACHUTL TaKMMK
dakTopamu, Kak si3blk, 6IM30CTb MECT NPOXMBaHUS, MPOUCXOXAEHNE, UCTOPUS, coLmarbHas
CTPYKTypa U 3koHOMMKa. OBGbI4HOE MpaBO He CTaTUYHO, @ AUHAMUYHO, Ero Npasuna Bpems ot
BPEMEHW MEHSIIOTCS, OTPaXast UBMEHEHUS! B COLMarnbHbIX M 9KOHOMUYECKUX YCIOBUAX.

B psine paboumnx gokymeHtoB MKIP ynomuHatoTcst HopMbl 0GbIMHOMO NpaBa 1 npoueaypsbl, a B
HEKOTOPbIX FOBOPUTCS O TOM, YTO OHU AOIMKHbI YYUTBLIBATLCS NpU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPAAULMOHHbBIX 3HAHUI U TPAAULMOHHBIX BbIPAXXEHWIN KyNbTypbl.

OO6bIYHasA npakTuKa

O6blvHan NpakTMka MOXeT BbITb onpegeneHa Kak gesaTeNbHOCTb U BUAbl UCMONb30BaHMS,
KOTOpbI€ PErynMpyoT N HaNpPaBnsoT pasfnyHble acnekTbl Xn3Hn obwmHbl. ObblvHasa npakTuka
YKOpeHeHa B 06LLMHE 1 NPOSIBNSETCA B €€ XU3HeAeaTeNnbHOCTU. Ee Henb3s BOCNpMHMMAaTb Kak
OTAENbHbIN KOOMPULMPOBAHHLIN «3aKOH» KakK TakoBOW?,

Ba3a gaHHbIX NO cornaweHusim o 6Mopa3H006pa3vw|, CBA3aHHbIM C A4OCTYNOM U
COBMECTHbIM NoJsfib3oBaHUeM Bbirogamm

basa gaHHbix BOUMC no CornaweHunam o 6uopasHoobpasmm, CBsi3aHHbIM C JOCTYMNOM U
COBMECTHbIM NOMb30BaHWEM BbIrogamu, npeactaBnset cobom aNEeKTPOHHYI0 OHNAaNHOBYHO
KONNEKUMIO «PYKOBOACTB MO KOHTPAKTHOWM NpakTUKe, PYKOBOASALLUMX NPUHLMNOB Y TUNOBbIX
NOMoXeHW B 06nacTn NHTennekTyanbHOM COOCTBEHHOCTI AN UCMOSb30BaHUA B KOHTPAKTHbIX
cornaweHusix 0 4OCTyne K reHeTUYECKMM pecypcamM U COBMECTHOM MOMb30BaHUM BbIro4amu, ¢
y4eTOM 0Ccob0ro xapakrepa n NnoTpebHOCTEN pas3nNMYHbIX 3aMHTEPECOBAHHbBIX CTOPOH,

2 lMpaBa Ha oxpaHy TpagWLMOHHbIX 3HaHWIA: NOCNEeACTBUSA NPUMEHEHUS HOPM U MPaKTUKN 06bIYHOrO Npaea,
CeMuHap-npakTMKyM No BONpocaM NiiaHMpOBaHKsA Hay4HbIX nccnegosanuii, Kycko, Mepy, 20-25 masn 2005 r.

28 O6blYHOE NpaBo, TPAAULMOHHBIE 3HAHUS U UHTENMEKTyanbHas co6CTBEHHOCTL: aHanua Bonpocos (2013 r1.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.
29Mon Kypyk, «AdpukaHcKkme HopMbl 0BLIYHOTO Npasa 1 oxpaHa donbknopa», Copyright Bulletin, XXXVI, No.2,
2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris, 25
April 1978, Gazette du Palais, 1978.2, p. 448.

30 OObI4YHOE NpaBo, TPAAULMOHHbBIE 3HAHUSA U MHTENNEKTyanbHas COGCTBEHHOCTL: aHanu3 Bonpocos (2013 1.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.
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Pa3nNYHbIX FTEHETUYECKMX PECYPCOB M pasnunyYHbIX OpM nepenaydn B pasnnyHbix cgepax
NoNUTUKM B 06racTy reHeTu4eckmx pecypcos»!. B kauecTBe cpeacTBa co3faHus noTeHumana
OHa HanpasneHa Ha obecneyeHne NHPOPMaLMOHHBIX PECYPCOB Ans TeX, KoMy TpebyeTca
NMOMOLLb B OTHOLLEHUWN OENCTBYIOLLEN NpakTMkn B obnactm NC, goctyna nu COBMECTHOro
MCNONb30BaHMSA BbIrog U reHeTUYECKMX PeCypCcoB, a B Ka4eCcTBe aMnMpuyeckon 6asbl oHa
npeaHasHaveHa cogenctesoBaTh pa3paboTke B BOMC pykoBoAsLWMX NPUHLMNOB MO JOCTYNY K
reHeTU4YeCcKMM pecypcam M COBMECTHOMY MOMb30BaHUIO Bbirogammn2,

OepuBat

B nyHkTe (e) ctaTbn 2 Haronckoro npoTokona perynvpoBaHus SOCTYyNa K reHeTU4EeCKUM
pecypcamM 1 COBMECTHOMO UCMONb30BaHUS Ha CNpPaBEAMBOM U PaBHOM OCHOBE BbIrOf, OT UX
npumeHeHus K KoHeBeHuun o buonormnyeckom pasHoobpasum (2010 r.) npuBegeHo cnegyoulee
onpeferneHve: «4epmMBaT» 03HavyaeT eCTeCTBEHHO BCTpeyvatoLleecs buoxmmmyeckoe
coeauHeHune, sSBNsioLLeecs pe3ynbTaToM reHeTUYECKON aKcnpeccum nnn metabonmnsma
BMONOrMYECKNX UM reHETUYECKNX PECYPCOB, AaXe €CINN OH He COAEPKUT (PYHKLIMOHANbHbIX
€OVHWL, HacneaCTBEHHOCTUY .

MpousBoaHble NpousBeaeHUs

B obnacTtu aBTOpCKOro npaBa TEPMUH «NPOU3BOAHbBIE NPOM3BEAEHNA» OTHOCUTCS K MepeBodam,
aganTaumsiM, My3blkarnbHbIM apaHXXUpoBKam 1 ApYyrum nepegenkam paHee CyecTBOBaBLUMX
Npou3BedeHnI, KOTOpble B COOTBETCTBMM C NYHKTOM 3 cTatbn 2 bepHckol KoHeeHyuu 06
oxpaHe fiumepamypHbIX U XydoxxecmeeHHbIX npouseedeHuli (1971 r.) oxpaHsTCa HapaBHeE C
Taknmun npoussegeHnsimm 6e3 yuiepba npaBam aBTopam paHee CyLleCTBOBaBLUNX
npomnsBedeHnin®, JToT TEPMUH MHOTAA UCMonb3yeTcd B 6onee LWMPOKOM 3HaYEHUN U
oxBaTblBaeT KOMNUNAUUU/COOPHNKN NPOU3BESEHUI, OXPaHAEMbIX B COOTBETCTBUU C MYHKTOM 5
ctatbn 2 KoHBeHuuw, (a Takke nyHkToM 2 ctatbn 10 CoznaweHus BcemupHol mopaosou
op2aHu3ayuu (BTO) no mopzoebim acriekmam rpas uHmerssekmyarnbHol cobcmeeHHocmu
(1994 r.) (Cornawexuns TPUIMC) n ctatben 5 Jorosopa BONC no aBTopckomy npasy (1996 r.)

(OAM))*.

B aTOM cMbICnie TEPMUH «MPOM3BOLHOE NMPOM3BELEHMEY BKINOYAET KOMANNALUN OAHHbIX Uin
WHbIX MaTepmanos B MalUMHOYMTAEMOM Ui nHon cbopme, KoTopble No nogdopy u
pacnonoXeHo MaTepuanos NpeacTaBnAlT cobon pedynbTaT MHTENNeKTyanbHoro
TBOpYecTBa®. [NpounsBeaeHus, NnpeacTaBnsawoLLmne cobo KOMNUAALNIO U COOPHNK,
OXPaHSTCA B COOTBETCTBUM C BepHCckon KOHBEHUMEN HapsAy C NPOYMMM MPOM3BOLHLIMU
npon3segeHNamMn.

JNInyHoe HemmyLLLeCTBEHHOE NPaBO aBTopa MOXET OrpaHMYMBaTL NPaBO TPETbUX MWL, Ha
co3gaHue Npou3BoaHOro npousseneHns. Moatomy gaxe B criydae, eCnm no JoOroBopYy Mnu
3aKOHY NULIO BrpaBe BHOCUTb M3MEHEHWS B Npou3BeaeHme U UCnosb3oBaTh ero Ans

31 Cwm. gokymeHT WIPO/GRTKF/IC/2/3, cTp. 4, nyHKT 2; oHnariHoBas 6a3a AaHHbIX AOCTYMNHA NO CCbISKe:
https://www.wipo.int/tk/en/databases/contracts/index.html.

32 Cm. nokymeHT WIPO/GRTKF/IC/44/INF/11.

33 MyHKT 3 cTaTtbun 2 BepHckon KoHBeHUUKU. «[lepeBoabl, aganTaumm, My3blkanbHble apaHXUPOBKN U apyrue
nepegenku nMTepaTypHOro UNn XyA0XeCTBEHHOrO NPON3BEAEHNS OXPaHSAIOTCS HapaBHe C OpUTMHanNbHbIMU
npousseaeHusimu, 6e3 yuiepba npaBam aBTopa OpUrMHaNIbHOrO NPOM3BEOEHMUSI».

34 My6nukauus BOUC «PykoBoacteo BOMC no gorosopam B 06r1acTv aBTOPCKOro npaBa M CMEXHbIX NpaB U
"moccapwii TEpMUHOB MO aBTOPCKOMY MpaBy M CMeXHbIM npasam», BONC.

35 MyHkT 5 ctaTbn 2 BepHeckon KonBeHumm, nyHKT 2 ctatemn 10 Cornawenuns TPUMC, ctatba 6 [Jorosopa no
aBTOPCKOMY MpaBy.

36 Cwm. Cam PuketcoH n xxerH C. TnH3bypr, MexxayHapoaHoOe aBTOPCKOE MPaBO M CMEXHbIE NpaBa — B pamKax 1
3a pamkamu bepHckoit KonBeHumn, Oxford, Vol. |., p. 485.
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€034aHus NPOU3BOAHOIO NPOU3BEAEHMS!, aBTOP MOXET NPOTUBOAENCTBOBATL BCAKOMY
N3BpaLLEHMIO NPou3BeaeHnsl, CnocoGHOMY HaHecTu ywep6 penyTauum asTopa.

B HeKkoTOpbIX HPUCONKLMSAX ONpeaeneHne NponsBOAHbIX NponsseaeHuin bbino nepepaboTaHo
NMPUMEHNTENbHO K TPaANLUMNOHHLIM BblpaXXeHUAM KynbTypbl. B cootBeTCTBUM C TUXOOKEAHCKUM
pervoHanbHbIM TUMOBLIM 3aKOHOM 06 OXpaHe TPaAULMOHHBIX 3HAHWI U NPOSIBNEHUI KynbTypbl (2002 r.) 3TOT TEPMUH
o60o3HavaeT NGO pesynbTaT UHTENNEKTYanbHOro TBOPYECTBa UM MHHOBALMIA, CO34AHHBIN HAa OCHOBE UMK 3a cYeT
TPaOULUMOHHBIX 3HAHWI UMW BblpaXKeHUit KynbTypbl. 37

MocsiratenbcTBO

B cooTtBeTcTBMM CO cTaTbeln 6bis bepHckol KoHeeHuuu 06 oxpaHe numepamypHbIX U
XxydoxxecmeeHHbIx ripousgedeHud (1971 r.) TEpMUH «nocaraTenbcTBo» 0b6o3HavaeT yepb
4YecTn UnNu penytauumn astTopa. IATOT TEPMUH OTHOCUTCA K AEUCTBUSAM, KOTOPbIE HE ABMSOTCA
haKTM4YeCKM n3ameHeHmem co6CTBEHHO NPOU3BEAEHMS NN BMeLLaTeNbCTBOM B Hero. OH
o603HavaeT AencTBNE «B OTHOLLEHUNY NPOM3BEAEHUS. TEPMUH «nocsaraTenbCcTBO» Obin
pobasneH B KoHBeHUMo Ha Bproccenbckon KoHgepeHLUMM NO NEPECMOTPY C LiENbl OXBaTUTb
Takoe Ucnonb3oBaHve NponsBeaeHus, KoTopoe HaHocuT yuepb aBTopy. OH OTHOCUTCSA K
cuUTyauusiM, Korga npoussegeHne coobLiaeTca Takum o6pasom, YTO 3TO HAHOCUT Bpeq,
aBTopy:.

PackpbiTblie TpaAULUNOHHbIE 3HAHUSA

«PackpbiTble TpaAMLMOHHbIE 3HAHMSA» OTHOCATCA K «[TPAQULMOHHBIM 3HAHUSAM, KOTOPbIe
OOCTYMNHbI NMUaMm, He ABMASOWUMCS YieHaMn KOPEHHOM UM MECTHOWN OBLLMHbI, KOTOpas
paccmMaTpuBaeTCs Kak ‘HocuTenb' [TpaguuWoHHbIX 3HaHU]. Takue [TpaanuMoHHbIE 3HaHWS]
MOryT ObITb AOCTYMHBLIMM A5 LWMPOKOW NyGnmKn, 4OCTYN K HUM BO3MOXEH NOCpeaCcTBOM
mMaTepuarnbHbIX JOKYMEHTOB, IHTEpPHETa 1 NPOYNX BUOOB TENEKOMMYHUKALUIA 1 3aNMCK.
[TpaanuMOoHHbIE 3HaHMSA] MOTYT ObITb PACKPbIThl TPETLUM NULAM UMK NULAM, HE SBNSOLLMMCS
YneHaMmn KOPeHHbIX U MECTHbIX OOLLUH, OTKyAa 6epyT Havyano [TpaguunoHHbIE 3HaHUs], C
paspeLleHNs KOPEHHbIX U MECTHbIX OBLLMH UK 6e3 oHoro» .

B nokymeHTe «CnNncok 1 KpaTkoe TEXHUYECKOE MOSICHEHNE PasfMyHbiX OPM, B KOTOPbIX MOXHO
HanTn TpaguumoHHble 3HaHnsa» (WIPO/GRTKF/IC/17/INF/9) npuBoguTcst AONOAHUTENBHOE
o6cyXaeHne packpbITbiX TPAOULMNOHHBIX 3HAHWUA U HEPACKPbITbIX TPAAULMOHHbBIX 3HAHUN.

PackpbiTue

PackpbiTne CornacHo topungndeckomMy cnosapto bnaka, «packpblTue» o3HavaeT BbiiBNeHNe
(haKTOB UK akT unu npouecc obHapoaoBaHUS TOro, YTo BbINo HEM3BECTHO paHee. B cepe
aBTOPCKOro npaBa TEPMUH «PacKkpbITUE» MOXET 03HavaTb obecneyvyeHne Toro, 4Tobbl LWMpoKas
nyGnvka Bnepsble Nony4una OcTyn K npom3BeneHuto. Nepsas nybnvkaums nponsseaeHuns
ABMSETCH OAHOW — HO HE €ANHCTBEHHOW — N3 (POPM PacKpbITUS, MOCKOMbKY pacKpbiTUe
NPOM3BEAEHNI MOXET TakKe NPONCXOAUTb NYTEM AEUCTBUIN, HE CBA3AHHbBIX C KONUPOBAHUEM,
Hanpumep nyTem Ny6rIMYHOro UCMOMHEHUS U nepegayun B 3dup no nposogam+. B
COOTBETCTBMM C HOPMaMN MeXAyHapooHOro aBTOPCKOro npasa npu3HaHue Takoro npaea He

87 TuXoOKeaHCKMIA pernoHanbHbI TUNoBon 3akoH oT 2002 r. 06 oxpaHe TpaaMUMOHHBLIX 3HAaHUI N MPOSBEHNIA
KynbTypbl, YacTb |. 4.

38 CMm. Cam PukeTcoH n xenH C. M'mH3bypr, MexayHapoaHoe aBTOPCKOe NpaBo U CMeXHble NpaBa — B paMKax v
3a pamkamu bepHckon koHBeHuummn, Oxford, Vol. 1., ctp. 603.

39 Cnuncok 1 KpaTkoe TEXHUYECKOE MOSICHEHME PasnnYHbIX OPM, B KOTOPLIX MOXHO HaNTW TpagULMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 npunoxeHus.

40 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611acT aBTOPCKOro NpaBa U CMEXHbIX Npas,

agMUHMCTPATUBHOE ynpaBneHne KoTopbiMu ocyllectenset BOUC, n Moccapuii TEpMMHOB MO aBTOPCKOMY
npaey U CMeXHbIM npasamy», CTp. 282.
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aBnsieTcs obsisatenbHbiM. B bepHckol KOH8eHUUU 06 oxpaHe numepamypHbIX U
xydoxecmeeHHbIx ripousgedeHud (1971 r.) rosoputcst 06 ncnonb3oBaHUm Ny6GANYHO
PaCKPbITbIX MPON3BEAEHMIN B KOHTEKCTE MUCKITIOYEHWI, NPU 3TOM aBTOP MMEEeT NpaBo PacKpbiTbh
o6LLEeCTBEHHOCTM CBOE Npon3BeaeHne*!. B coOOTBETCTBUM C ONpeaeneHHbIMU HaLMOHanbHbIMK
3aKOHaMWM «NPaBO Ha PacKpbITUE» ABMNSETCHA MUYHLIM HEMMYLLECTBEHHbLIM NMPaBOM.

TpeboBaHMA 0 pacKpbiTUn

PackpbITue SiBNSIETCA 4acTbio OCHOBONMOMNAratoLwWwero NpuHUmMna naTeHTHoro npasa“2.

B cootBeTcTBUM cO cTaTben 5 [oroeBopa o nateHTHomn koonepauun (PCT) naTteHTHOe
3aKOHOAATEeNbCTBO HanaraeT Ha NaTeHTHbIX 3asBuTenen obLiee 0653aTenbLCTBO «packpbisampb
u3obpemeHusi 30CMamoyYHO SICHO U MOJIHO, YMOobbl u3obpemeHue Mo2asio bbimb
ocyuwiecmerieHo crieyuanucmom e 0aHHou obnacmu». OpgHako «TpeboBaHne O packpbITUN»
MCnonb3yeTcs B NocnegHee Bpems B KayecTBe 06Lero TepMmMHa NpuMeHUTENBHO K pedopmam,
KOTOpblE MPOM3OLLNM B MATEHTHOM 3aKOHOAATENbCTBE Ha PErMOHANbHOM MM HALMOHAaNIbHOM
YPOBHE, 1 NPeanoXeHnsm o pedpopMnpoOBaHMN MEXOYHAPOOHOr0 NaTEHTHOro
3aKOHOAATENbCTBA, KOTOPble BYAYT KOHKPETHO HanaraTb Ha NaTEHTHbIX 3asBUTENEN
00653aTENBLCTBO pacKpbiBaTb HECKOIBKO KaTEropui MHpopmaumm, KacaroLencs TpaamuMOoHHbIX
3HAHWN N/UNK reHeTUYECKMX PECYPCOB, KOr4a OHM UCMNOSb3yTCs B pa3paboTke nsobpeteHus,
NPUTA3aHNE Ha KOTOPOE COAEPXKUTCS B NaTeHTE UMK 3asiBKE Ha NaTeHT*?,

B OTHOLWEHMN METOA0B PacKpbITUSI, OTHOCSILLIUXCS K FTEHETUYECKUM pecypcam U TpaanLNOHHbIM
3HaHWAM, BbINM PAacCCMOTPEHbI TP LLUMPOKMUE PYHKLNN:

— packpbITve NobbIX reHETUYECKNX PECYPCOB/TPAOULIMOHHbBIX 3HAHWUIN, AEUCTBUTENBHO
NCNONb30BaHHbIX B X04€e CO30aHNS n306peTeHns (onucaTtenbHas yHKUMS unm
byHKUMSE NPO3PAYHOCTN, OTHOCSALLMECH K CAMUM Fr€HETUYECKUM
pecypcam/TpaguLMOHHBIM 3HAHUSAM W K X B3aMOCBSI3M C M306peTeHnem);

—  pacKpbiTve OEeNCTBUTENBHOIO NCTOYHMKA FrEHETUYECKUX PECYPCOB/TPAANLMNOHHbIX
3HaHWUN (PYHKUNST pacKpbITUS MPOUCXOXOEHUS, OTHOCALLAACA K TOMY, IAe MnosyYeHbl
reHeTUYecKMe pecypchbl/TpagnLMOHHbIE 3HAHUS) — 3TO MOXET KacaTbCs CTPaHbl
NPOUCXOXAEHMSA (Pa3bACHUTbL, B COOTBETCTBUM C KAKOW HopuUcauKumen Obin nonyyeH
NCXO4HbIN MaTepuan), unu 6onee KOHKPETHOIO MECTOHAxXOXAeHus (Hanpumep, ons
rapaHTuUmn TOro, YTO AOCTYN K reHETUYECKMM pecypcamM BO3MOXEH, YTO rapaHTupyeT
BO3MOXHOCTb MOBTOPEHUS UM BOCMPON3BEAEHMS N3006pETEHNSA); U

— obecneyeHne 0bsi3aTenbCTBa Uy foKasaTenbCTBa NpeaBapUTENbHOrO NOMy4YeHHOro
cornacus (pyHKLMA cobnogeHnsl, OTHOCALLASACS K 3aKOHHOCTW A0CTyna K
reHeTM4yecknm pecypcam/ TpaanLMOHHBIM 3HAHWUAM) — 3TO MOXET NoBneYb 3a cobom
AOKa3blBaHNE TOrO, YTO FrEeHETUYECKME PECYPCI/TPAANLMOHHBbIE 3HAHWS,
NCNonb3oBaHHbIE B M306peTeHMI, ObINn NOMyYeHbl U UCMONb30BaHbl B COOTBETCTBUN C
3aKOHOAATENbCTBOM, MPUMEHMMOM B CTPaHE MPOUCXOXKAEHMWS, NN B COOTBETCTBMM C
yCcrnoBusiMu noboro cneumnanbHOro cornalleHmsi, B KOTOpOM OTMEYEHO
npeaBaputensHoe 060CHOBaHHOE cornacue, Unn gokasbiBaHWe Toro, YTo nogava
3asBKN Ha NaTeHT Obina ocyLecTBrieHa B COOTBETCTBMM C NpeaBapuUTeSibHbIM
060CHOBaHHbIM cornacuem4,

41 Cmamabu 10bis u 11. Cm. Cam PukemcoH u [xelH C. [TuH36ype, Mex0yHapoOHoe asmopcKoe npaso u

CMeXXHble rnpasa — 8 paMkax u 3a pamkamu bepHckol KoHeeHyuu, Oxford, Vol. |., p. 614.

42 Cwm. pokymeHT WO/GA/32/8, cTp. 32 npunoxeHus.

43 B oTHoweHnn gononHutensHon uHdopmMauum cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 npunoxeHus |.

44 Cwm. TexHuueckoe nccnegosaHne BONC oTHocuTenbHO TpeboBaHUii MO pacKkpbITUIO MHopMaLmu,
OTHOCSALLENCS K reHEeTUYECKMM pecypcam M TPaaMUMOHHBLIM 3HaHuAM, nybnukaums BOUC Ne 786(E), ctp. 65.
B utoHe 2017 r 6b110 BbINyLeHo HoBoe uccnegoBaHne BOVC no TpeboBaHUsM, kacaroLMMCs pacKpbITUsE
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Bbinu NnpeanoxeHbl anbTepHaTUBHbIE MEXaHN3Mbl B OTHOLLEHUM TpeGOoBaHMii 0 packpbiTUnS,
Ewe ogHa mexxayHapogHas HMumMaTuBa B OTHOLLEHMU TpeboBaHWsSt O packpbiTUn —
npeanaraemas cratba 29bisCoznaweHus BcemupHol mopeaoeol opeaHu3ayuu (BTO) no
mop20o8bIM acriekmam ripae uHmesnekmyarnsHol cobecmeeHHocmu (1994 r.) (CornawueHums
TPUMC), npeanoxeHHasa ans obcyxaeHns pagom crpaH*.

JoKkymeHTUpOBaHue

B Okcdhopackom cnoBape aHrMMCKOro s3blka COAEPXKUTCA crneaytoLlee onpeaeneHune
OOKYMEHTUPOBaHUSA: HaKonfneHue, Knaccugukauma n pacnpocTpaHeHne nHdopmMauuu;
cobpaHHbIV B Xo4e 3Toro matepman. [JoKymMeHTUpoBaHWe TPagULMOHHbBIX 3HAHWUN MOXeT
BKINIOYaTb UX 3anucb, peructpaumio, potorpadmpoBaHne nnv BOCNPOU3BEAEHNE HA NMEHKE —
BCE TO, YTO COAEPXKUT B cebe aneMeHT (PUKCUPOBAHNS TPaOULMOHHBIX 3HAHUA Taknum obpasom,
YTO OHM COXPaHATCHA U MOTyT ObiTb AOCTYNHBIMW ANS APYIUX NUL, C LENbI0 UX MO3HAHWUS.
[okyMeHTMpoBaHWe OTNNYaeTcst OT TPAAULMOHHBIX CNOCOBOB COXpaHEeHUst N Nnepeaayn 3HaHUn
N TPaAULMOHHBIX BblPaXXEHUI KyNbTypbl B pamMKax OOLLMHBbI.

[lokyMeHTMpoBaHNe MMeeT 0coboe 3HaYeHNe, NOCKONbKY HEPEAKO OHO SIBNSIETCA CPEACTBOM, C
NMOMOLLIbIO KOTOPOrO MOAM 3a NpeaenaMy TPaauLMOHHOMO Kpyra nony4aroT A0CTyn K
TPaAnUMOHHBLIM 3HaHUAM*’. B gokymeHTe « CNMUCOK M KpaTKoe TEXHUYECKOe NOosICHEHNE
pasnnyHbIX POpM, B KOTOPbIX MOXHO HaWTU TPaANLMOHHbIE 3HAHMSAY
(WIPO/GRTKF/IC/17/INF/9) npnBoamntcsa gONosHUTENbHOE 00CYyXAEHNE OOKYMEHTUPOBAHHbIX
TPaANLMOHHBIX 3HAHUI N HEQOKYMEHTUPOBAHHbLIX TPAANLMOHHBLIX 3HAHWUNA.

[JomkHasa oCMOTPUTENbHOCTb

KOpugudeckun cnosapb «Black’s Law Dictionary» gaet onpegeneHune 4omKHON
OCMOTPUTENBHOCTU KaK pa3yMHON OCMOTPUTENBHOCTU, OXXMAAEMOM OT Nuua, CTpeMALLEerocs
BbINOMNHNUTL NpaBoBoe TpeboBaHWe nnmn 06s3aTenbCTBO, U 0OLIYHO NPOSBNSIEMON TaKUM FNALIOM.

CnpaBeanuBoe Bo3HarpaxneHue

CnpaBennuBoe Bo3HarpaxgeHue o3HayaeT BO3HarpaxkaeHue, BbinnaynBaemoe 3a
onpeaeneHHble 4eNCTBUS, KOTOpble Obl OCYLLIECTBEHbI B OTHOLLEHUN NPON3BEAEHMS UMK
06bEeKTa CMEXHbIX NpaB, B CYMME 1 Ha YCINOBUSIX, COOTBETCTBYIOLLMX TOMY, YTO MOXET
paccmaTpuBaTbCs Kak 0OblYHbIE KOMMEPYECKME CTaHAAPThI B Cryyae, ecnv Bnageney,
ABTOPCKOro NpaBa UM CMEXHbIX NpaB NpeaoCcTaBusl pa3peLleHme Ha OCYLLLECTBIIEHNE STOrO
aenctemsa. Takoe BO3HarpaxaeHue obbl4HO BbiNnavymMBaeTcs B Criyvasnx, koraa
MMYLLIECTBEHHbIE NpaBa CBeAEHbI K NPaBy Ha BO3HarpaxxaeHue (M B LeNoM NPUMEHSIIOTCA Ha
OCHOBaHuM HeJo6poBONbHOW NuUUeH3nmn)*8. [Joeogop BOUC o ucrnonHeHUsm u gpoHo2pammam
(1996 r.) (ON®P) B nyHkTE 1 cTaTbk 15 NnpegycmaTtpumBaeT, YTO UCNONTHUTENM U NPOU3BOSUTENN
doHOrpaMm Nonb3yTCA NPaBOM Ha €4MHOBPEMEHHOE CrpaBeaiMBoe BO3HarpaxaeHue 3a
NPsIMOE UIM KOCBEHHOE UCMNOMb30BaHMe hoHOrpamm, onyGrMKOBaHHbIX B KOMMEPYECKNX
uensix, 4ns acmpHoro Belannsa nnu noboro coobuleHns ons sceobuiero ceegeHnd. Tem He
MeHee, cornacHo nyHkty 3 ctatbun 15 nwbasa [JorosapmBatowwasica CTopoHa MOXET OrpaHNYnTb

naTeHTHON nHopmaumu, osarnasneHHoe « OCHOBHblE BONPOCHI, CBSA3aHHbIE C pa3paboTkon TpeboBaHMin K
PacKpbITUIO MATEHTHON MHOPMAaLUK B OTHOLLIEHUN FEHETUYECKNX PECYPCOB U TPAANLIMOHHBIX 3HAHUIAY;
[ocTynHo Ha: http://wwws.wipo.int/publications/en/details.jsp?id=4194

45 HokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTUBHOE NpeasioxeHue).

46 HokymeHT TN/C/W/52.

47 OT4eT 06 MHCTPYMEHTAPMUK MO YNPaBMEHNIO MEXaHU3MaMU BIIUSIHUSI UHTENNEKTYanbHON COGCTBEHHOCTH Npu
[OKYMEHTMPOBAHUN TPAOULMOHHbBIX 3HAHWUI 1 reHeTudeckux pecypcos (WIPO/GRTKF/IC/5/5), cTp. 4
NPUINOXEHUS.

48 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 06/1acT aBTOPCKOro NpaBa U CMEXHbIX Npas,

aZMUHUCTPaTMBHOE yrpaBrieHne KoTopbiMu ocyllecTenseT BOUC, n Mmoccapuii TepMUHOB MO aBTOPCKOMY
npaBy 1 CMEXHbIM MpaBamy.
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3TO MPaBO MU — MNPU YCIOBUM, YTO OHA CAenaeT OroBopky k [JoroBopy — oTka3aTbCsl OT ero
NPUMEHEHMS.

UcknrovyeHus

HckntoveHnss TEpMUH «UCKITIOYEHMA» YCTaHaBNMBAET OrPaHUYEHMS Ha UCMOSb30BaHUe
Npoun3BeAeHNs, OXPaHAEMOro aBTOPCKMM NpPaBoM. WCKMoYeHus B NepBYO ovepedb KacatTca
OENCTBMIA NO OTHOLLUEHMIO K OXPaHSieMbIM anemeHTaMm. Horaa NnoHATUE «UCKITIYEHUS»
OXxBaTblBaeT 3aKoHOAATENbHbIE peLleHns (Hanpumep, TEKCTbl 3aKOHOB MIn cyaebHbIX
peLLeHnin), B COOTBETCTBMM C KOTOPbIMWU MOHOMNONUSA BNaaenbLa nepecrtaeT pacnpoCcTpaHAaATbLCA
Ha onpeferneHHble OpUrMHasnbHble NPOM3BeSEeHNS, O4HAKO B LLESIOM 3TO OTHOCUTCA K
onpeeneHnto Toro, Kakne BMAbl UCNOMNb30BaHWUS OXPaHAEMbIX 3N1IEMEHTOB He TPebyoT HK
Bbl4aun paspeLLeHuns, H1 BbinnaTbl Bo3HarpaxaeHusa*. B bepHckon KoHBeHummn 06 oxpaHe
nuTepaTypHbIX U Xy4OXeCTBEHHbIX NponsBeaeHni (1971 r.) npeaycMoTpeHo NpuMeHeHne
TpexcTyneH4YaTon NPoBEPKN AN onpegeneHns BO3MOXHOCTU paspeLleHns UCKnioveHun: (i)
UCKIIOYEHME MOXET PacnpOoCTPaHATLCS NULb Ha onpeaerneHHble ocobble criyyaw; (i)
WCKIIOYEHME HE OOMKHO NPOTUBOPEYNTL HOPMaribHOMY MCMOMb30BaHUIO Npon3BeaeHus u (iii)
OHO He JOMKHO yLeMnsATb HeOBOCHOBaHHBIM 06pPa30M 3aKOHHbIE MHTEpPEeChI Briagenbues
npas®.

BbipaxeHue gencremem

«BblpaxeHusi gecTBMeM» 03Ha4aeT BblpaXKeHWsl NocpeacTBOM Tena Yenosekas'. OHu mMoryT
BKIOYATb HAPOAHbIE TaHLUbl, ApamMaTypruo U XyAoXKeCTBEHHbIe (POpMbl 06PsIA0B U He
HY)X4aloTCs B BOMJIOLLEHNM B MaTepuanbHom chopme, Hanpumep, B Xxopeorpadunyeckoi
3anucms,

BbipaxeHus cdonbknopa

B Tunosbix nonoxeHusix BOUC-FOHECKO (1982 r.) «BblpaxeHus ponbkropa» o3HavalT
Npou3BeAeHs!, COCTOSILLIME NX XapaKTEePHbIX 31EMEHTOB TPaAMLUMNOHHOMO KyNbTYPHOro
Hacneaus, paspaboTaHHbIX U COXPaHEHHbIX OOLLMHOW CTpaHbl UM OTAENbHBIMU €€
npeacTaBuUTENSIMU, OTPaXKatoLWUX TPaANULNOHHbBIE XYLOXECTBEHHbIE YasHUSA Takon OBLLMHbI, B
YaCTHOCTU:

(i) YCTHblE BblpaXX€HWS, B YACTHOCTU HApOAHbIE CKa3aHWsi, HApOAHas NOJA3NS U
3aragku;

(i) My3blKarnbHble BblpaXXeHUs, B YaCTHOCTM HAapOAHble MECHU N UHCTPYMEHTarnbHas
My3blKa;

(iii) Bblpa)KeHUs1 AeNCTBUEM, B YACTHOCTU HAapOAHbIE TaHLbl, ApamaTyprus u
XyOoXecTBeHHble (popMbl 06psA0B, HE3aBMCMMO OT TOrO, BOMSOLLEHLI OHU B
mMaTepuanbHyto opMy, UMK HeT; 1

(iv)  BblpaxeHus B MaTepuanbHoii hopme®s,

B koHTekcTe MKIP TepMuUHbI «TpaauUMOHHbIE BbIPaXeHUS KyNbTYPbI» N «BblpaXXeHWs
donbKiopa» ABASITCA CUHOHUMUYHBIMU 1 B3aUMO3aMEHSAEMbIMMU.

49 WccnepoBaHve «MCKMOYeHUS U OrpaHUMYeHUss B aBTOPCKOM NpaBe WM CMEXHbIX MpaBax», NMOAroTOBMEHO
Meepom Cupunennn, WCT-WPPT/IMP/1, 1999 r., cTp. 2.

50 MyHKT 2 cTaTbm 9.

51 TunoBble NONOXeHUs ANs HauMoHanNbHbIX 3aKkoHoAaTeNbCTB 06 OXpaHe BblpaXkeHuii dorbknopa ot

HE3aKOHHOMO MCMOMb30BaHNs U APYTMX HAaHOCALLMX ywepb aencteun, 1982 r., nyHKT 37.

TunoBble NONOXEHMS AN HALMOHAmNbHbLIX 3aKOHOOATENbCTB 00 OXpaHe BblpaXeHuin dhonbkopa ot
HE3aKOHHOMO MCMOMb30BaHNs U APYIMX HAaHOCALMX ywepb aencteun, 1982 r., nyHKT 37.

TunoBble NONOXEHMS AN HALMOHAamNbHbLIX 3aKOHOOATENbCTB 00 OXpaHe BblpaXeHuin dhonbkopa ot
He3aKOHHOTO UCMOMb30BaHNSA U APYrMX HAHOCALLMX yuepb aencTeui,, pasgen 2.

52

53
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CoxpaHeHue ex-situ

B oTHoLWeHNN onpeaeneHus «coxpaHeHune ex situ» B ctatbe 2 KoHeeHUUU 0 6UOI02U4ECKOM
pasHoobpasuu (1992 r.) «ex situ» MoXeT NMOHMMAaTbCH Kak «KOMMOHEHTbI BUOOrMYecKkoro
pa3Hoobpa3uns BHE X ECTECTBEHHLIX MECT OOUTaHUNA Y.

Hob6pocoBecTHas NpaKkTuKa

BblpaxxeHune «gobpocoBecTHasa NpakTuka» UCNoNb3yeTcsi B ONpeaeneHHbIX NONOXeHMAX
GepHckol KoHseHyuu 06 oxpaHe numepamypHbIX U Xy0oxecmeeHHbIx rnpoudsedeHud (1971 r.)
B OTHOLLEHMM UCKMIOYEHMI U3 aBTOPCKO-NpaBOBON oxpaHbl (CM. NyHKT 1 ctatbu 10,
KacaroLmmncs LMTMpoBaHus, a Takke nyHKT 2 ctatbun 10, kacatowmuinca csobogHoro
NCNonNb30BaHNsi NPOM3BeaeHNn B 06beme, onpaBaaHHOM NOCTABIIEHHOW LENbO, B KAYecTBe
unncTpaumm yuebHoro xapakrepa). [ns onpeaeneHuns Toro, kakas npaktmka MoXeT
cunTaTbecs «gobpOCOBECTHOMY, cneayeT NPUHATL BO BHUMAHWE KPpUTEPUM TPEXCTYNEHYaToN
npoBepkn®*.

MpaBa hepmepoB

B ctatbe 9.1 MexdyHapoOHo20 dozoeopa [1po0080/1IbCMEEHHOU U CE/IbCKOX035UCM8EHHOU
opeaHusayuu (PAQ) o eeHemuYecKux pecypcax pacmeHud 0ns rnpoussodcmea
rpodoeoriscmeusi U 8e0eHUs1 CeribCKO20 X035licmeanpu3HaeTCsa «TOT OrPOMHbIV BKIag,
KOTOPbI BHOCAT 1 ByayT BNpeab BHOCUTb B COXpPaHEHUE N pa3BUTUE reHETUYECKNX PECYPCOB
pacTeHWI, KOTOpble COCTaBNSAT OCHOBY 4151 MPOM3BOACTBA NPOAOBOSILCTBUS U
CENbCKOXO3ANCTBEHHOW NPOAYKLMN BO BCEM MUPE, MECTHbIE N KOPEHHbIEe 06LWMHBLI U hepmepbl
BCEX PErMOHOB MUpa, OCOOEHHO LEHTPOB NPOUCXOXAEHUSI U pa3HOOOpa3us KynbTyp».

Cratba 9.2 onpeaensieT «npasa hepMepoB» criegyowmm obpa3om: «(a) oxpaHa
TPaALMLMOHHBIX 3HAHUI, KAacatoLMNXCS reHETUYECKNX PECYPCOB pacTeHMI st NPOM3BoACTBA
NPOAOBONBLCTBMA U BEAEHUS cenbckoro xo3ancTtea; (b) npaBo Ha paBHOMpaBHOE yvacTue B
pacnpeaeneHum Bbirog, noydaemMbix OT UCMOSb30BaHNS rEHETUYECKNX PECYPCOB pacTeHUI
ANS NPON3BOACTBA NPOAOBOSILCTBMSA U BEAEHMS CENbCKOro X03ANCTBA; M (C) NpaBo Ha ydacTune
B MPUHATMM PELLUEHUI Ha HaLMOHaNbHOM YPOBHE MO BONpPOCcaM, CBSAI3aHHbIM C COXPaHEHUEM U
YCTOMYMBbBIM MCMNOMb30BaHMEM reHETUYECKNX PECYPCOB pacTeHW AN NPON3BOACTBa
NPOAOBONBLCTBUSA U BEAEHUSA CENbCKOro xo3anctea». B ctatbe 2 MexdyHapodHo20 KoOekca
rniosedeHus NpodoeoribcmeeHHOU U cernbeKkoxo3sticmeeHHoU opeaHusayuu (PAO) npu cbope u
nepedaye 3apodbiwesoll na3Mbl pacmeHuli 3TOT TEPMUH ONpeaensaeTcs cneayroLwmnm
o6pa3om: «npaBa, BbiITEKaloLLME U3 NPOLLIIOro, HacTosLero 1 6yayulero Bknaga oepMepos B
COXpaHeHne, COBEPLUEHCTBOBAHME M NPEAOCTaBIEHNE FEHETUYECKMX PECYPCOB PacTEHWUN,
0CODEHHO B LIeHTpax NpoucxoxaeHuns / pasHoobpasus. 3Tu npaea npuHagnexar
MexayHapoaHOMy Ccoo6LLECTBY, BbICTYNatLEMY B Ka4eCTBE OBEPUTENBHOIO yrnpaBnsaoLwero
B MHTepecax HbIHELWHMX 1 ByayLmnx NoKoneHun hepmepoB, B Liensix obecneyeHnst NonHom
BbIroabl ANa epMepoB M NOAAEPXKKN MPOLOIMKEHNSA NX B3HOCOB, a Takke AOCTUXKEHNST 0BLLMNX
uenen MexgyHapoaHoro npoekta PAO No reHeTMYECKUM pecypcam pacTEHNINY.

dukcauus

dukcauunsa CornacHo ropuanyeckoMy crioBapto bnaka, dukcaumen senseTcs npouecc unm
pes3ynbTaT 3anMcy aBTOPCKOro NpomsBeneHnst B ocasaemon oopme. Pukcaums nponsseneHns
nnn obbekTa CMEXHbIM NpaB B MaTtepuanbHon opme (B TOM YMCre XpaHeHne B NnamaTu
3NEKTPOHHOrO YCTPOMCTBA (KOMNbOTEPA)), AOSPKHA NPOM3BOANTLCA B AOCTATOYHO CTAbUbHON
dopme n Takum obpasom, 4Tobbl HA OCHOBE 3TOr0 NPOU3BEAEHNE UNN OOBHLEKT CMEXHbIX NpaB

54 My6nukauma BONC «PykoeBogcteo BONC no goroBopam B 06nacTtv aBTOPCKOro npaBa M CMEXHbIX Npas,
agMUHUCTPATUBHOE ynpasneHue koTopbiMu ocyuectenseTr BOUC, n nmoccapuin TEpMUHOB MO aBTOPCKOMY
npaBy U CMeXHbIM nNpasamy», cTp. 289.
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MOXET BbITb BOCMPUHAT, BOCMPOM3BEeAeH Unu coobLleH Ao Bceobliero ceeaeHna®. dukcaums
B MaTepuansHon oopme He Bcerga aBnseTcs HeobxoauMbIM YCIIOBMEM OXPaHOCMOCOBHOCTY,
opHako bepHckasa KoHBeHUna 06 oxpaHe nuTepaTypHbIX U XYA0XKECTBEHHbIX NMPOU3BEAEHUI
(1971 r.) npegycMmaTpumBaeT, YTO HaLNOHarbHbIM 3aKOHO4ATENLCTBOM B 0611aCT1 aBTOPCKOro
npaBa gmKcaumsi MOXeT GblTb NpeanMcaHa B kKadyecTse Takoro ycrnosua®. dukcaums B
MaTepuanbHON bopMe TPaaULMNOHHBIX BbIPaXXEHUI KyNbTYpbl MOXET co34aTh HOBblE NpaBa
WHTENNEeKTyanbHON COBCTBEHHOCTM Ha TakKyo OUKCaLMIo, U 3TV NpaBa MOryT ObiTb
HEeNnocpeACTBEHHO UCMONMb30BaHbI Asl OXpaHbl CaMUX TPAOULMOHHbIX BblpaXXEHWIN KynbTypbl —
Takas cTpaTerusi ucnonb3oBanach A1 OXpaHbl APEeBHEro HackanbHOro nckyccrea.®’
Bbicka3biBanocb MHEHWNE, YTO N3-3a UCMOMb30BaHUSA TEPMUHA «BbIPAXKEHUE» MOXET
BO3HWKHYTb BrnevaTneHve, 6yaro Ans oxpaHbl TPaAULMOHHBIX BbIPaXXEHUIA KyrnbTypbl
cylecTByeT TpeboBaHue no ux gpukcaummne.

PonbKnop

B cooTBeTCcTBMM C onpeaeneHunem, cogepawmmes B PekomeHOauuu 0 CoOxpaHeHuUU
mpaduyuoHHoU Kyrnbmypsbl U ¢posibkiopa (1989 r.) OpraHunsaumm O6beguHeHHbIX Hauum no
BOonpocam obpasoBaHus, Hayku u kynbTypbl (KOHECKO), «donbknop (Mnu TpagmumoHHas u
HapoaHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha Tpaguumusax KynbTypHOro
coobuiecTBa TBOPEHWI, BbIPAXKEHHbBIX FPYMNNON U MHANBMAYYMAaMUN U NPU3HAHHbBIX B KAYecTBe
OTpaXXeHust YastHUn coobLLLeCTBa, ero KyrnbTYpPHON 1 counanbHOM CaMOBbITHOCTY;
dOoNbKIOpHbIE 00pasLbl M LLEHHOCTU NepPeaarTcst YCTHO, NyTEM UMUTALUN UK APYTUMN
cnocobamn. Ero chopmbl BKNOYAKT, B YACTHOCTW, S3bIK, TUTEPATYPY, MY3bIKy, TaHLbl, Urpbl,
mMudornoruo, obpsigbl, 06blvan, pemecna, apxXuTekTypy v Apyrme Buabl XyO40KeCTBEHHOTO
TBOPYECTBAY.

MepBble NOMNbITKA 3KCMAIMLUTHOIO YpEerynmpoBaHmsa BONPOCOB MCMNOMb30BaHNSA TBOPEHUI
donbknopa Oy NPeanpUHATLI B paMKax 3akoHOB 06 aBTOPCKOM MpaBe HECKOMbKUX CTpaH
(TyHuca B 1967 r., Bonusun B 1968 r. (VWb B OTHOLWEHUM My3blKanbHOro gonbknopa), Yunu B
1970 r., Mapokko B 1970 r., Amkumpa B 1973 1., CeHerana B 1973 r., KeHnn B 1975 1., Manu B
1977 r., bypyHan B 1978 r., Kot-g’'MiByape B 1978 r., BuHee B 1980 r., a Takke B Tunosom
3akoHe TyHuca 06 aBTOPCKOM MpaBe And passuBaloLmxcsa ctpaH B 1976 r.) 1 MexayHapoaHOM
aorosope (pa3paboTtaHHbivi B BaHrn B 1977 1. Tekct KoHBeHUunn 06 AdpurkaHCKon
pernoHanbHOW OpraHn3aumm MHTENNeKTyanbHon cobCcTBEHHOCTH, Aanee «KoHBeHLMSA
APOUC»). Bo Bcex aTnx TekcTax npondseneHus hosibKknopa paccmaTpuBaloTCs Kak YacTb
KyNbTYPHOro Hacneaus Hauum («TpaguLMOHHOIo Hacneausay, «KynbTypHOro Hacneausay; B Ynnu
— «0BLWeCTBEHHOro AOCTOSAHMS KyIbTypbl», UICNONb30BaHWe KoToporo TpebyeTt nnatbl). Tem He
MeHee, MOXHO NOo-pasHOMY NMOHUMAaTb 3HaYeHME TEPMUHA «(PONbKAOP», B KOTOPOM OH
ynoTpebnserca B aTux Tekctax. BaHbIM aBTOpCKO-NpaBoOBbIM 311IEMEHTOM, OOLLMM ANS
NpvBeOEeHHbIX B 3TUX TEKCTax onpeaeneHnin B COOTBETCTBMM C YKa3aHHbIMU 3akoHaMu (Kpome
Tunoeozo 3akoHa TyHuUca, B KOTOPOM HE COAEPXKMUTCSA onpeaeneHus), SBNaeTcs To, YTo
GOoNbKIOP AOMKEH ObITb CO34aH aBTOPaMU, YbsA MMYHOCTb HEM3BECTHA, HO KOTOPbIE
NpeanonoXUTENbHO ABNAIOTCS UK ABASANCL rpaxgaHamu ctpadbl. B KonseHunn APONC
YNOMUHAIOTCA TBOPEHUSA «OBLLMHY, @ HE aBTOPOB, YTO pasrpaHnU4MBaeT TBOpeHUs ornbknopa
OT Npou3BeaeHUN, OXpaHaeMbIX TPaaULMOHHLIM aBTOPCKUM NpaBoM. B Turoeom 3akoHe
TyHuca onpeaeneHne ornbknopa AaHo C UCNOoNb30BaHNEM 060UX 3TUX anbTepHATUBHbIX
BO3MOXHOCTEN U paccMaTpmuBaeT POSbKIOp Kak TBOPEHUS «aBTOPOB, KOTOPbIe

55 My6nukauus BOUC «Pykooacteo BOUC no porosopam B 0611acTv aBTOPCKOro Npaea M CMEXHbIX Npas,
afMVHUCTpaTMBHOE ynpaBneHue koTopbiMu ocylectenseT BOUC, n Mmoccapuin TepMMHOB NO aBTOPCKOMY
npaey 1 CMeXHbIM npasamy», cTp. 290.

56 MyHKT 2 cTaTbm 2.

57 Teppu SHke, «HecaHKUMOHMPOBAHHOE BOCMPOM3BEAEHNE HACKANIbHOTO UCKYCCTBa»: TemaTuyeckue
UCCreaoBaHus B 06MacTi UHTENNEKTyanbHOM COBCTBEHHOCTU U TPAAULIMOHHBIX BbIPAXEHUI KYIbTypbl,
BOWC, 2003 .

58 OTtuet cemHaguatomn ceccumn Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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NPeAnoNOXUTENBHO ABNSIOTCA rpaXgaHamn COOTBETCTBYIOLLEN CTPaHbI, UMY 3THUYECKNX
obwmH». B cootBeTCcTBUM C 3akOHOM Mapokko, hoSnbKNop oxBaTbIBAET «BCE
HeonybnnkoBaHHbIE MPON3BEAEHMS TAKOro poaay, Npu aToMm 3akoHbl Armknpa n TyHuca He
OorpaHMYMBaloT OXBaT MOHATUS «GOSTBKNOP» HEONYBNMKOBaAHHbIMU Npou3sedeHnamu. B 3akoHe
CeHerana npucyTcTByeT YeTKOe NOHMMaHME NOHATUSA POoNbKIopa, Kyda OTHOCATCS Kak
nuTepaTypHble, Tak N XyooXecTBeHHble npou3seaeHns. B Konsernyuu APOUC v Tunosom
3aKkoHe TyHuca npegyCMOTPEHO, YTO AOONBbKITOP BKIIOYAET M HayYHble paboTbl. BoNbLIMHCTBO
N3 yKasaHHbIX 3aKOHOB MPU3HAKT «NPOU3BESEHUSA N0 MOTUBAM (OOSIbKNOpay» B Ka4ecTse
OTOENbHOW KaTeropum Nnpov3BeaeHni, Ans UCNoSib30BaHUSA KOTOPbIX B KOMMEPYECKUX Lensax
TpebyeTcs o406peHne KOMNETEHTHOrO opraHa®®.

dopmManbHOCTb

tOpugunuecknii cnoeapb bniaka onpegensieT hopmanbHOCTb Kak AeCTBME, B YACTHOCTU B
yCTaHOBNEHHON hOpME U B COOTBETCTBMM C 0BbIYHO NpoLEeaypon, KOTOpoe A0SMKHO ObiTb
OCYLLECTBIIEHO AN JOCTUXKEHUS onpeaeneHHoro NnpaBoBoro pesynbtara. B koHTekcTe
aBTOPCKOro npaBa TepPMUH «popmanbHOCTb» 0603Ha4YaeT npoLlenypHoe unm
agMuHUCTpaTnBHOe TpeboBaHue, Hanpumep, TpeboBaHne pasmeLleHns yBeaoMeHnst oo
aBTOPCKOM npase, NpeaoCTaBneHns KONUi UNn perncTpaummn, KoTopoe A0MKHO ObiTb
BbINOSIHEHO B Ka4eCTBE YCNOBUS A5 NpUobpeTeHnss aBTOPCKOro npasa Unmn CMEXHbIX Npas,
NoNb30BaHWSA UMW UK UX OCYLLLECTBIEHMS (BKIoYas ob6ecneyeHHOCTb NpaBoBoV caHKLmnen)®.
B cooTtBeTcTBUM C BepHckon KOHBeHUMe 06 oxpaHe nuTepaTypHbIX U XYA0XECTBEHHbIX
npoussegeHun (1971 r.), CornaweHnem BecemmnpHon Toproson opraHmsaumm (BTO) no
TOProBbIM acnekTam npaB MHTennekTyanbHon cobctBeHHoCTH (1994 T.)

(Cornawennem TPUMC), Jorosopom BONC no asTopckomy npasy u [dorosopom BOUC no
NCMNOMHEHNsIM 1 hoHOrpammMam Nosfb30BaHMEe NpaBaMu U UX OCYLLLECTBIIEHME HE CBA3aHbI C
BbINOSTHEHNEM KakuX Gbl TO HY BbiNo dopmanbHocTeir®!.

FeHeTHMYecknin maTepuan

B cootBeTcTBMM CO cTaTben 2 KoHeeHyuu o buonoaudeckom pasHoobpasuu (1992 r.) TepMuH
«reHeTU4eCcKMn MaTepunan» o3HavaeT «/1rbol Mamepuarn pacmumesibHO20, XUBOMHOZO0,
MUKPOBHO20 U UHO20 rpoucxoxoeHusi, cooepxawjuli hyHKUUOHarbHble eOuHUUbI
HacredcmeeHHocmu». Kpome Toro, BbiCKa3blBarnoch npeafioxXeHve o Tom, 4Tobbl TEpMUH
«FeHeTU4EeCKNn maTepuan» NoOHMMarncsa «kak matepman u3 kakoro 6bl To HM Bbino
BGronorn4eckoro UCTOYHMKA, B KOTOPOM €A4MHULIbI HACNEeACTBEHHOCTH OKa3biBalOT BIUAHWE UMK
BbINOMHAOT PYHKLMN» 52,

59 TunoBble NOMNOXEHUS AN HaUMOHanbHbLIX 3aKkoHoA4ATeNbLCTB 00 OXpaHe BblpaxkeHUn donbKiopa ot

HE3aKOHHOIO MCMOSb30BaHNS U APYTMX HaHOCALWMX ywepb aenctemin 1982 r., yacTb |, NnyHKTbI 5-7.
My6nukauna BONC «Pykosoacteo BOMC no goroBopam B 0611acTy aBTOPCKOro npaea M CMEXHbIX Npas,
aAMUHMCTPaTMBHOE ynpaBreHune KoTopbiMu ocyllectenseTr BOVC, n Mnoccapuii TEpMUHOB MO aBTOPCKOMY
npaBy U CMeXHbIM npaBamy», cTp. 290.

61 MyHkT 2 ctatbn 5 BepHckon KoHBeHumu, nyHKT 1 ctatbm 9 Cornawenua TPUMC, nyHkT 10 ctaTtbm 25
[orosopa BOUC no asTtopckomy npasy u ctatea 20 florosopa BOWC no ncnonHeHnsm u gooHorpammam. Cwm.
Pykosoacteo BOMC no gorosopam no aBTOPCKOMY MpaBy Y CMEXHbIM NpaBam, aAMUHUCTPATUBHOE
ynpasneHue kotopbiMu ocyectenaeT BOUC, n Mnoccapuin TEpMUHOB, OTHOCSILLIMXCS K aBTOPCKOMY MpaBy ©
CMEeXHbIM npasam, cTp. 291.

HokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenums reHeTuyecknx pecypcos B KoHBeHUMM 0 Buonorndeckom
pasHoobpasuu 1 ee B3auMoCBA3b C YHKLMOHAMNBbHBIM MEXAYHAPOAHbIM PEXMMOM A0CTYyMNa U COBMECTHOMO
nonb3oBaHus Bbirogamm), cTp. 8.

60

62
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FeHeTU4Yeckue pecypchbl

B cooTtBeTcTBUM CcO cTaThen 2 KoHBeHUun o Gronormdeckom pasHoobpasmm (1992 r.) TepmMuH
«2eHemu4ecKue pecypcbl» 03Ha4aem «2eHemu4decKkuli Mamepuari, npedcmasnisaouwud
hakmuyecKyro unu NomeHyuasnbHyo UeHHOCMbY.

B ctatbe 1 pelwwenns Ne 391 AHackoro coobLiecTBa 0 pexnme AoCTyna K reHeTUYeCKnm
pecypcam (1996 r.) gaeTcs WMPOKOE onpeaeneHne «reHeTUYECKUX peCypcoBy»: «BECb
Buonornyeckuin maTepuan, KOTOpbl COAEPXKUT rEHETUYECKYI0 MHOPMAaLMIO, UMEIOLLLYIO
peanbHy0 UM NOTEHLMANbHYI LLEHHOCTbY.

B Moccapun MNMpoaoBonbCTBEHHOM U CeNbCKOX03ANCTBEHHON opraHusauum (PAO) no
pbIBONOBCTBY 3TOT TEPMMH ONpeaensaeTcs Kak «3apoAbllieBas nna3ma pacTeHU, XXUBOTHbIX
MW Opyrvx opraHM3moB, CoAepallas nonesHble CUMBOIbI, UMEIOLLIME AENCTBUTENBHOE UM
noTeHuMansHoe 3HavyeHne. B ogomMallHeHHbIX BUaax 3T0 CyMMa BCeX reHeTUYEeCKMX
KOMOWHAaLWI, MONYyYEHHbIX B MPOLECCE 3BOSOLIUNY.

B ApYyrnx npaBoBbIX AOKYMEeHTaXx Npu CCbifike Ha reHeTnu4eckmne pecypcCbl NUCNOJ1b3YHOTCA
pa3nn4yHble TEPMUHDI:

B cmambe 2 MexdyHapoOHoz20 docosopa PAQO o pacmumesibHbIX 2eHEMUYECKUX PECYPCaXx,
ucrnonb3yembix 05151 npou3eodcmea rnpodo8oibecmeusi U 8e0eHUSs CerlbCKo20 Xo3stcmea

(2001 2.) «pacmumeribHble 2eHemu4YyecKue pecypchl» 03Havarom «obol mamepuar
pacmumeribHO20 MPOUCXOXOeHUS, 8KITrO4asi PernpolyKmMueHbIl U eezemamugHbil nocadoyHbil
mamepuar, codepxauwull PyHKUUOHasIbHbIe eOUHUUbI Haci1edCcmeeHHOCMU .

B cmambe 2 MexdyHapoOHo20 kodekca nogsedeHus Onisi cbopa u nepedayu 3apodbiwiesol
nna3mbl pacmeHuli PAO (1993 2.) pacmumeribHble 2eHemu4ecKue pecypchbi ornpedesisitomcs
Kak «penpodyKkmugHbll unu ee2emamueHbil nocado4YHbIl Mamepuarl pacmeHuly.

B nyHkTe 1 (a) ctatbn 2 MexayHapoaHoro npoekta ®AO no pacTuUTenbHbIM U FreHETUYECKUM
pecypcam (1983 r.) aTOT TepMMH onpeaenseTcs Kak «PenpoayKTUBHbIN UNN BEreTaTUBHbLIN
NnocafiouHbIN MaTepuan cneayowmnx KaTeropun pactTeHui: i) Cnonb3yemble KynbTUBNpyemMble
BMAbl (copTa) n BHOBb pa3paboTaHHble BUAbI; ii) ycTapeBLuMe copTa; iii) NpuMUTUBHBLIE copTa
(MecTHbIe copTa); iv) AWKME 1 COPHSIKOBbIE BUAbI, MMetowmne 6rm3koe poacTBO C
KyNbTMBMPOBAHHBLIMW BUOAMU; U V) crneunanbHble reHeTudeckne oHapbl (BKoYas afnTHbIe
doHAbl M AeNCTBYIOLMNE JIMHUM CENEKLUNOHEPOB N MyTaHThI)». MexayHapoaHbIi NPoeKT He
COAEPXUT CCbINOK Ha «(PYHKUNOHAMNbHbIE eANHULbI HAaCNeaCTBEHHOCTY.

Hacnegue (kopeHHbIX HapoaoB)

TepMuH «Hacnegue KOpPeHHbIX HAPOAOBY» (M NPOYUX HAPOJOB) UMK «KYNbTYPHOE Hacneane
KOPEHHbIX HAPOAOBY» B LIESIOM OTHOCUTCS K TOMY, YTO onucbiBaeTcs B [poekme npuHyunos u
PYKOBOOAUWUX yKa3aHUU 1o oxpaHe Hacrnedusi KopeHHbIx Hapodos (2000 r.), paspaboTaHHOM
Mpencenatenem-goknagymMkomM NogkoMmccmm No NOOLLPEHUIO M 3aLLMTe NpaB Yenoseka r-
xomn Spukon-Upan [daac. B nyHkTax 12, 13 n 14 PykoBoAdALLMX YKa3aHWU cogepxatca
onpeenexHus.

MyHKT 12 rnacuT: «[H]acnegme KOpPeHHbIX HAPOL4OB HOCUT KOSNEKTUBHbIN XapaKTep 1 COCTOUT 13
BCeX 06bEKTOB, OCTONPUMEYATESNbHBIX MECT Y 3HAHWUIA, B TOM YMCIE A3bIKOB, OCHOBHbIE
CBOWNCTBA UM UCNONb30BaHNE KOTOPbIX NepefaeTcs U3 NoKONeHNsi B MOKONEHNE U KOTOpbIe
paccMaTpuBaloTCs Kak HepaspblBHO CBA3aHHbIE C onpeaeneHHbIM HapoaoM Nubo ero
TepputTopuen TpaguunMoHHOro NPMPOAONONb30BaHNs. Hacnegue KOpeHHbIX HapO4oB Takke
BKIlOYaeT 00BbEKTLI, AOCTONpMMeYaTerbHble MECTa, 3HaHUSA, a Takke nuTepaTypHble Unu
XyO0XXeCTBEHHbIE MPOM3BEAEHMSA 3TUX HAPOAOB, KOTOPbIE MOTYT ObITb CO34aHbl UM BHOBb
obHapyxeHbl B ByayLuem Ha ocHOBe ux Hacnegusi». [yHKT 13 rmacuT: «Hacneame KopeHHbIX
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HapOAOB BKIOYAET BCE ABWXKUMbIE KYNbTYPHbIE LLEHHOCTU, KOTOPble onpeaeneHbl B
cooTBeTCTBYOWMX KOHBEHUMAX FOHECKO; Bce BMabl nUTEpaTypHbIX UK Xy40XECTBEHHbIX
npounsBeeHnin, TakUX Kak My3blka, TaHLbl, NECHU, LLlepEMOHUN, CUMBOSbI N 3HAKM,
noBeCTBOBAaTENbHbIE N MO3TUYECKNE NPON3BEAEHMS, a Takke Bce (POPMbl AOKYMEHTUPOBAHUS,
npuHagnexawme KOpeHHbIM Hapo4am UIn BbINOSIHEHHbIE UMW, BCE BUObI HAYYHbIX,
CENbCKOXO3ANCTBEHHbIX, TEXHUYECKNX, MEONLMHCKNX, SKONOTMYECKUX 3HAHWUIA U 3HAHWN,
CBsA3aHHbIX ¢ BnopasHoobpa3snem, BKMoYasa MHHOBALMM HA OCHOBE 3TUX 3HAHUN, KyNbTypHbIE
copTa, NekapcTBeHHble CpeacTBa U MeankameHTbl 1 BUAbl NCNONb30BaHMS riopbl U dhayHbl;
HeABWKMMbIE KyNbTYpHbIE LLEHHOCTU, TaKMe KaK CBSILLLEHHbIE MecTa KyfnbTYpPHOro, MPMPOLHOro 1
NCTOPUYECKOrO 3HAYEHUS U MeCTa 3aXOpPOHEHUy». TTyHKT 14 rnacut: «Kaxablil arieMeHT
Hacneansa KOpeHHbIX HAPOAOB MMeET BnagenbLeB, KOTOPbIMU MOTYT SBMATLCA HAPO, B LLESioM,
OTAenbHasi CeEMbS UNK KnaH, obbegnHeHne unm obLwmHa, Nnbo oTaenbHbIE Nnua, KOTopble
npownu cneunansHoe obyvyeHme unnm nHMLMaumo Ans Toro, YTobbl BbICTyNaTb B Ka4eCcTBe
Takoro poga xpaHutenen. Bnagenbubl Hacneans AOMKHbI ONpeaensTbCa B COOTBETCTBUN C
obblyasmMKM, 3aKOHaMK M NPAaKTUKOM CaMUX KOPEHHbLIX HApPOAoB». B Lenax HacToswmx
PykoBogsaLmMx ykazaHUM «KynbTypHOE Hacreame KOpeHHbIX HAapOA4OB» O3HaYaeT Bce 0O6beKThl,
CO3[aHHble, BOMNSOLLEHHbIE U NPON3BEAEHHbIE KaK B MaTepuanbHOW, Tak 1 B HeMmaTepuanbHOn
dopMe, KOTOpbIE COCTOAT U3 XapaKTEPHbIX 3NIEMEHTOB KynbTypbl KOPEHHOIO HapoAa U KoTopble
pa3pabaTbIBalOTCA U COXPAHAOTCS 3TUM HapogoM nMbo oTAenbHbIMU ero NpeacTaBUTeENaMu,
ecnv NpousBefeHne oTpaxaeT TPaAULMOHHbIE BbIpaXeHus 3Toro Hapoga B obnactu
nuTepaTtypsbl, XyA40KeCTBEHHOro TBOpPYECTBA U Haykn. Takue co3gaHHble, BONSOLWEHHbIE U
npou3BeaeHHble 06beKTbl BKMOYAOT NPakTUKy, BOCNPOU3BEAEHNE, BbIpaXeHMe, a Takke
WHCTPYMEHTbI, 06BEKTLI, apTedakTbl, JoCToNpMMeYaTeribHble MecTa 1 CBA3aHHbIE C HUMU
KynbTYpHblEe NPOCTPaHCTBA, KOTOPbIE NPU3HaHbI KOPEHHBIMW HAapPOoA4aMU U OTAENbHBIMWN NX
npeacTtaBMTENSMU Kak YacTb UX KyNbTypHOro Hacneaums. OHM Takke BKIOYaloT 3HaHWUS,
BO3HUKaOLWMe B pe3ynbTaTte MHTENNeKTyanbsHON U UHTYUTUBHOW AeSATENbHOCTU B
TPaguLMOHHOM KOHTEKCTe, B TOM YMCe HOYy-Xay, HaBblkM, UHHOBaLWK, NPaKTUKa U NO3HaHUS,
COCTaBfAOLMNE YaCTb CUCTEM TPAAULMNOHHBIX 3HAHWUI, a Takke 3HaHWS, BONSOLLEHHbIE B
TPaAULMNOHHBIX YKIaaax >XM3HU KOPEHHOro Hapoda unm cogepxalimeca B KogmuuumMpoBaHHbIX
cucTemax 3HaHuK, KoTopble nepeaatnTcsa U3 NoKorneHus B nokonexHve. KynbTypHoe Hacnegue,
nepegasaemMoe M3 NOKONEHUs B MOKOrieHMe, MOCTOSIHHO BOCCO3aeTCsl KOPEeHHbIMU Hapogamn B
KayecTBe peakuuun Ha U3MeHeHUs!, NpousoLlewne B Ux cpeae, 1 B3aMMoCBA3M C NpUpoaon u
CoBCTBEHHON UCTOPUEN, YTO POPMMPYET Y HUX OLLYLLIEHNE CaMODBLITHOCTU 1
npeemMcTBeHHOCTUN®S,

Hocutenb

B topuanyeckom crioBape bnaka TepMuUH «HOCUTENbY» ONpeaenseTcs Kak «NnUo, KoTopoe
ABNAETCS OPUANYECKUM Bragenblem 060poTHOrO JOKYMEHTA U KOTOPOE MMEET NpaBo
nony4nTb No HemMy nnatex». BOWC ncnonb3yeT 3TOT TEPMUH AN 0603HAaYEHUsI BCEX NUL,
KOTOpble CO3[atoT, CNy>aT UCTOYHUKOM, Pa3BUBAIOT U COXPAHSAIT TPaAULMOHHbIE 3HAHMS B
TPaAMUMOHHOM cpefe U KOoHTeKcTe. KopeHHble 06LLMHbI, HapOoAbl M HauuK ABMSATCS
HOCUTENAMU TPAAULIMOHHBIX 3HAHWUIA, OQHAKO HE BCE HOCUTENU TPaAULIMOHHBIX 3HAHWIA
ABMATCA «KOPEHHbIMU» %, B 3TOM KOHTEKCTE «TpaAULIMOHHbIE 3HAHMS» O3HAYaloT Kak
TPaAUUMOHHbIE 3HAHWSI B Y3KOM CMbICIE, TaK U TPaaULMOHHbIE BbipaXKeHUS KyNbTypbl.

63 «HopmoTBOpYECTBO: NPUOPUTETHBIE HAaNpaBneHust byayLuen HopmoTBop4Yeckor aesTensHocTn. O63op
NpoeKTa NPYHUMUMOB U PYKOBOASILLMX YKa3aHWI N0 OXpaHe Hacneamsi KOPEHHbIX HAapoa4oBY», pabounii LOKYMEHT,
npeacrtaenexHbIii Moso MokoTa n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 mions 2006 r.

64 Cwm. OTtyeT BOUC 0 Muccusax no yctaHOBMNEHMIO (haKTOB, KacatoLMXCS MHTENNEKTYanbHOW COOGCTBEHHOCTU U
TPAAMUMOHHBIX 3HaHUM (1998-1999 rr.), 03arnaBneHHbIN «Hyxabl 1 YasHUA HOCUTENEen TPagULNOHHBIX 3HAHWUI
B 00M1acTu MHTENMNEeKTyanbHON CO6CTBEHHOCTUY, CTP. 26.
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Kak ykasaHo B fOKyMeHTe, o3arnaBneHHoM « Cnncok 1 kpaTkoe TEXHUYECKOe NOSICHEHNE
Pasnun4HbIX POPM, B KOTOPbLIX MOXXHO HANTU TPAAMLMOHHbIE 3HAHUAY
(WIPO/GRTKF/IC/17/INF/9), «[TpaanLMOHHbIE 3HAHMS], KaK NPaBuo,

CO34al0TCs KOMNNEKTUBHO U/UNK paccMaTpyBaloTCA Kak NpuHagniexaline KonnekTMBHO
KOPEHHOW 1NN MeCTHOW OBLLUHE Unn rpynnam nuy, B coctaBe Takon o6LwuHel. [...] HecmoTps
Ha 3TO, OTAENbHbIN YNeH 06LWMHbI, HanpuMep LenuTens unn depmep, MoXeT ABNATLCS
HOCUTErneMm onpeaeneHHbIX 3HaHNN» %,

KOpeHHble M MeCTHble OOLUMHDI

TepMVH «KOPEHHbIE N MECTHbIE ODLLMHbI» ABNAETCH NPeAMETOM LLUMPOKOro 06CYKOEHMS 1
nccnegoBaHns. YHUBepCanbHOro, CTaHAapTHOro onpeaeneHns TepMnHa «KOpeHHbIE 1
MECTHble OOLUHbBI» HEe cylecTByeT. JTOT TEPMUH UCMonb3yeTcsa B KOHBEHUUU O
6uonozauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatbs 8(j) onpeaensert, yto «Kaxgas
HorosapuBatowasics CTopoHa, HaCKOMbKO 3TO BO3MOXHO U LienecoobpasHo: (j) B COOTBETCTBUN
CO CBOMM HaUMOHanbHbIM 3aKOHOO4ATENBCTBOM 06ecnevmBaeT yBaXXeHne, COXpaHeHne 1
nogaepkaHve 3HaHu, HOBOBBEAEHMWI U NMPAKTUKMA KOPEHHBIX U MECTHbIX OBLLMH, OTpaXaroLmx
TPaaMLMOHHBIN 06pa3 XM3HWN, KOTOPbIE UMEIOT 3HAYEHME NS COXPaHEHUS N YCTONYMBOIO
ncnonb3oBaHMsa Buonornyeckoro pasHoobpasms, cnocobeTeyeT nx 6onee LWMPOKOMY
NMPUMEHEHUIO C 0J0OPEHNS U NPU y4acTUM HOCUTENEN TakUX 3HAHWUA, HOBOBBEOEHU U
NPaKTUKK, a TakkKe NooLLpseT COBMECTHOE MONb30BaHNe Ha CNpaBeanvBoO OCHOBE BbIro4aMu,
BblTEKAKOLMMMN U3 MPUMEHEHUS TakUX 3HAHWIA, HOBOBBEAEHMIN N NPAKTUKK; ...». TOT Xe camblii
TEPMUH nUcnonb3yeTcs B Ha2olckoMm npomokore peaynupogaHusi 0ocmyna K 2eHemu4yecKum
pecypcam u co8MeCMHO20 UCMOb308aHUS Ha cripagednueoli U pagHol OCHO8E 8b1200 OM UX
npumeHeHus kK KoHeeHyuu o buonoauveckom pasHoobpasuu (2010 r.).

B KoHeeHuyuu o 6uonoeudeckom pazHoobpasuu (1992 r.) TepMUH «KOPEHHbIE N MECTHbIE
OGLUMHBI» UCNONb3YEeTCHA NPU NPU3HAHUN OOLLMH, KOTOPbIE MMEIOT JABHIOK CBA3b C 3€MMsIMU U
BOZlaMW, Ha KOTOPbIX OHW MPOXMBAIOT UMW KOTOPLIMU NOMb3YTCA»%8. MecTHble 0BLLUHBI MOTyT
ObITb ONpeaeneHbl Kak «HaceneHne OTAENbHOro 9KOSTIOrMYECKOro panoHa, Ybe CyLLEeCTBOBaHMNE
MOSTHOCTBIO UMM YACTUYHO HaNpPsAMYy 3aBUCUT OT BrMopa3Hoobpa3ns parioHa 1 TOBapOB W yCnyr
9KOCUCTEMbI U KOTOPOE B pe3yrbTaTe 3TON 3aBUCMMOCTU pa3paboTtano nnm npnobpeno
TPagMLMOHHbIE 3HaHWS, BKMoYaa oepmMepoB, pbibonoBOB, CKOTOBOAOB, ObuTaTenen necos u

ap.»%7.

OTOT TepMuUH Takke ucnonbdyetcsa B MexdyHapodHom dozogope [NpodososibcmeeHHoU U
cernibcKkoxossticmeeHHoU opeaHu3layuu (PAO) o eeHemu4yecKux pecypcax pacmeHuu 0ns
rnpou3sodcmea rpodo8oibCMEUs U 8e0eHUSs CeslbCKo20 xo3stcmea. lNMyHKT 1 ctaTbn 5
onpegenseT, yto «Kaxgasa [JorosapmBatoasics CTOpoHa ... B YaCTHOCTU, B HaaiexaLmx
cny4yasx: ... (d) cogencTByeT COXpaHeHuIo in-situ AMKUX OpM KynbTYPHbIX PAaCTEHUA U ANKUX
pacTeHuin 4ns Npon3BoACTBa NPOLAOBOMNBLCTBUSA, B TOM YNCNE B OXPaHAEMbIX parioHax nyTem
noaaepkku, cpeam NpoYero, yCUIMm KOPEHHbIX N MECTHbBIX OOLLMH...». TepMUH «MEeCTHbIE U
KOpeHHble 0BLWKHBI» ucnonb3yetcs B NyHkTe 1 ctatbn 9: «[dorosapusatowmecs CTOPOHbI
NPU3HaIOT TOT OFPOMHbIV BKMazd, KOTOPbIM BHOCAT U ByayT BNpedb BHOCUTb ... MECTHbIE U
KOpPEHHble OOLLUHBLI M hepMepbl BCEX PETMOHOB MUPa». TEPMUH «MECTHbIE OOLLNHBLI»
ncnonbadyetcd B nyHkTe 1 ctatbmn 5: «Kaxgasa [JorosapuBatowasics CTOpoHa, B YaCTHOCTH, B
Hagnexawmx cnyyasx: ... (C) okasblBaeT COAeNCTBME UM NOAOEPXKKY YyCUIMam hepmepoB U
MECTHbIX OBLLMH, HanNpaBnNeHHbIM Ha pauuoHanbHOE NCMOMb30BaHME U COXPaHEHNE B

65 CnMCoK 1 KpaTKoe TEXHUYECKOE MOSICHEHME Pa3NNYHbIX (POPM, B KOTOPbLIX MOXHO HAlTW TpaguLMOHHbIE
3HaHuns (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 npunoxeHus.

66 «MoHaTne mecTHble 0bwuHBLI», CnpaBoyHas nybnukaums, nogrotoeneHHas CekpeTtapuatom MNMocTosiHHOrO
dopyma no Bonpocam KOpeHHbIX HapoaoB Ans CemmnHapa aKCnepToB MO Pa3yKpyrnHEHWIO AaHHbIX
(PFI1/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

67 Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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X03AMCTBaxX UX pacTuTesnibHbIX reHeTU4YeCKNX peCypcoB AA npon3BoacTBa NpoaoBOSIbCTBUA U
BEAEHUS CENbCKOro X0351MCTRA...».

B apyrvx topnanyeckmx 4OKyMEHTax UCNONb3yTCs ApYrne TEPMUHBIL: TEPMUH «MECTHasi Unu
TpaguLuMoHHas obLwuHa» ucnonb3yetca B CeakornmyHOCKOM rnpomokose ob oxpaHe
mpaduyUOHHbIX 3HaHUU U 8bipaxeHul ¢ponbkiopa (2010 r.) AdpurkaHCKoM permoHanbHowm
opraHusauumn nHtennekryansHon cobcreeHHocTn (APOUC). MyHkT 1 cTaThu 2 onpepenser,
YTO «OOLLMHA», eCnun 3TO NO3BONSAET KOHTEKCT, BKNOYaET B ce6s1 MECTHYIO UMW TPAAULMOHHYHO
OBLLMHY».

B ctatbe 1 peweHus Ne 391 AHdckozo coobwecmea o pexume docmyrna K 2eHemu4ecKum
pecypcam (1996 r.) TEpMUH «KOpEHHOE, adpo-aMepuKaHCKoe UM MecTHoe coobLLEeCTBO»
onpeaensieTcs kak «rpynna nogemn, Ybu coumanbHble, KyNbTypHbIE U SKOHOMUYECKNE YCroBUS
OTNINYAIOT €€ OT APYINX CEKTOPOB HaLMOHaNbHON OOLUHBI, KOTOpas pernameHTUpyeTcs
MOMHOCTBLIO UMM YaCTUYHO ee COOCTBEHHBbIMU 00blYaaMm Unu Tpaguumnsamm, Nnbo cneumanbHbIM
3aKoHOAATENbCTBOM, U KOTOpasi HE3aBUCMMO OT ee NPaBOBOro cTaTyca COXpaHseT CBOU
COBCTBEHHbIE COLManbHbIE, 3KOHOMUYECKME, KYNbTYPHBLIE N NONUTUYECKUE MHCTUTYTLI, NMNOO MX
4acTby.

B ctatbe 7.1l BpemeHHOro 3akoHogatenbHoro akta bpasunuu, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHas obLKnHay» onpenenseTcs kak «rpynna niogen, BKIToYas NOTOMKOB YITEHOB
o6wuH KnnomoGy, otnmyatowanca CBOMMN KynbTYPHbIMW YCITOBUAMMW, KOTOpasi TPAgULNOHHO
OpraHm3oBaHa Ha NPOTSPKEHUN NOCeaoBaTeNbHbIX MOKONEHMN U UMEET CBOM COOCTBEHHbIE
o6blvaun, coxpaHasa CBOM COLMarbHO-9KOHOMUYECKNE NHCTUTYThI». VICKOHHbIE 3HaHWUS

UcKoHHBbIe 3HaHuA

NCKOHHBIMW 3HAHUAMU SBNSAOTCA 3HAHUS, HOCUTENAMMW U NOJb30BaTENSAMU KOTOPbIX SABMAOTCS
«KOPEHHbIe» OOLLMHBI, Hapoabl M HaUMK. B Takol TpakTOBKe «UCKOHHbIE 3HAHWUS» O3HaYaloT
TPaAULIMOHHbIE 3HAHWUS KOPEHHbIX HapoaoB. TaknuM 06pa3oM, UCKOHHbIE 3HaHUS BXOOAT B
KaTeropuio TpaanUMOHHBLIX 3HAHUI, NPU 3TOM TPaAULIMOHHbIE 3HAHWUS He 06A3aTeNbHO
ABMSAOTCA MCKOHHbIMW. OOHaKo 3TOT TEPMUH TaKKe MUCMOMb3yeTcs AN 0603HaYEHUs] 3HaHWI,
KOTopble camu Nno cebe ABNAKTCA «MCKOHHbIMUY. B Takol TpakToBKe TEPMUHBbI
«TPaAVLMNOHHBIE 3HAHUSI» U «UCKOHHbBIE 3HAHMSA» MOTYT BbICTYNaTb Kak B3aMo3aMeHsiemble®,

KOpeHHble HapoAbl

TepMVIH «KOpP€EeHHble Hapoadbl» ABNAETCA nNpeaMeToM LLNPOKOro O6cy)K,D,eHVIFI n nccnegoBsaHu.
YHMBepcaanoro, CTaHO4apTHOro onpeneneHna aToro TepMmmHa He CyLecTByeT.

Hexknapaumsa OpraHmsaumm O6begmMHeHHbIX Haumm o npaBax kopeHHbIx Hapogos 2007 T.
NPU3HaeT paBHble NpaBa YenoBeka KOPeHHbIX HapoaoB ObiTb CBOGOAHBIMU OT KYNbTYPHOW
ONCKPUMMHALMM U CTPEMUTBCA COAENCTBOBATbL B3aMMHOMY YBAXXEHUIO U FTAPMOHUYHbBIM
OTHOLLEHUSAM MeXAy KOPEHHbIMU Hapoaamu n rocyaapcteamn. OgHako B HEM OTCYTCTBYET
onpeaeneHne «KOPeHHbIX HAPOAOBY.

OnuncaHne NoHATUA «KopeHHble» B MiccnegoBaHum npobnemb! ANCKPUMUHALMA B OTHOLLEHWM
KOPEHHOro HacerneHusi, NOAroTOBNEHHOM cneumanbHbIM AOKNaA4YnKoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpuBaeTcsi MHOTMMUM KOPEHHBIMU HApoaaMu U UX NPeaCcTaBUTENbCKUMM
opraHu3aumsiMy B ka4ecTBe npuemreMoro paboyero onpegenenus. B aaHHom ViccnegoBaHum
KOPEHHble OGLLMHbI, HAPOAbl M HALMWN NOHUMAIOTCS KaK «Te, KOTOpble, UMESt UICTOPUYECKYIO

68 Cm. OtyeT BOMC 0 M1CCUAX MO yCTaHOBIEHMIO (DAKTOB, KacaloLMXCSt UHTENEKTYanbHON COBCTBEHHOCTU U
TPaAOULUMOHHbLIX 3HaHWM (1998-1999 rr.), 03arnaBneHHbIN « Hyxxabl 1 YasiHUSA HoCcUTENen TpaauLMOHHbIX
3HaHWiA B 06racTu MHTennekTyanbHon cobCTBEHHOCTMY, CTP. 23. CM. Takke Cnmncok 1 KpaTkoe TEXHUYECcKoe
NOSICHEHNE PasnMYHbIX POPM, B KOTOPbLIX MOXHO HanTu TpaauumnoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpunoxeHus.
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NPeeMCcTBEHHOCTb C 00LLeCTBaMU, KOTOPbIE pa3BUBaNUCb Ha UX TEPPUTOPUSIX 4O Nepuoaa
3aBOEBaHUS U KONMOHM3aLUN, cunTatoT cebst OTNMYHBIMU OT APYrMX CEKTOPOB 06LLECTB, KOTopble
B HAcTosILLLee BpeMs FOCMOACTBYIOT B 3TUX CTpaHax unu ux Yactax. OHM cocTaBnsitoT B
HacToslLLiee BPeMs He JOMUHUPYIOLLME CEKTOPbI OGLLLECTBA U NOSHbI PELUMMOCTI COXPaHATb,
pa3BuBaTb U NepeaaBaTtb OyAyLIMM NOKONEHUSAM CBOW UCKOHHbIE TEPPUTOPUM U CBOID
3THMYECKYI0 CaMODObITHOCTb B Ka4eCTBE OCHOBbI ANl MPOAOIMKEHMS CBOErO CYLLLECTBOBAHUS Kak
HapOAOoB, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHbIMU OCOBGEHHOCTSIMMU,
coumanbHbIMM UHCTUTYTaMK U NPaABOBbLIMY CUCTEMaMWY.

Cratba 1 KouseHumn MOT 0 kOpeHHbIX Hapogax U Hapoaax, BeayLimx nneMmeHHon obpas
XM3HM B HE3ABUCUMBbIX CTpaHax, rnacut, 4to KoHBeHUuns pacnpocTpaHaeTcs:

«(a) Ha Hapoabl, BegyLume nnemMmeHHon obpas XM3HWU B HE3aBUCUMbIX CTPaHax,
coumnarnbHble, KynbTypHbIE N S3KOHOMUYECKME YCITOBUS KOTOPBIX OTIMYAOT UX OT APYIrnX
rpynn HaunoHanbHOro coobLiecTBa 1 NOMNoXeHNEe KOTOPbIX PErynnpyeTcs NOMHOCTLIO UK
YaCTUYHO UX COBCTBEHHLIMM 0ObIYasAMM UK TPAAULUSIMU, UK creLmanbHbIM
3aKOHOAATENbCTBOM;

(b) Ha Hapoapbl B HE3ABMCUMbIX CTPaHaXx, KOTOpbIE pacCMaTPMBAOTCA Kak KOPEHHbIE
BBUAY TOro, YTO OHU SIBNAOTCA MOTOMKAMM TEX, KTO HAcensan cTpaHy unm
reorpacunyeckyto obnactb,

4YacTbio KOTOPOW SABMNSIETCA AaHHasi CTpaHa, B NepMo ee 3aBOEBaHUSI UINN KOJNTOHM3aLUn
NN B Nepmno yCTaHOBMNEHMS CYLLECTBYHOLLNX rOCY4apPCTBEHHbIX rPaHuL, U KOTopble,
HEe3aBUCMMO OT UX NPABOBOro NMOSOXEHUS, COXPaHAIOT HEKOTOPbIE UM BCE CBOMU
coumnanbHble, SKOHOMUYECKNE, KyTIbTYPHbBIE U MONTUTUYECKME NHCTUTYThI» &,

B Cnuncke cokpalueHnuin un rmoccapumn tTepmmHoB MNporpammel OOH no okpyxatoLlen cpeae
(FOHEI) copepxunTca crnegyrowee onpeaeneHme «KKOpeHHOro Hapoaa/HapoaoBy:
«YHMBEpCanbHOro, CTaHAapPTHOrO onpeaeneHns 3Toro TepMmHa He cywecteyeT. OObl4HO
CUYNTaETCH, YTO ATOT TEPMUH BKIMHOYAET YNEHOB KyfbTYPHBIX FPYMn U NX NOTOMKOB, KOTOPbIE
UMEIOT UCTOPUYECKYHO NMPEEeMCTBEHHOCTb UMK CBA3b C OnpeaeneHHbIM PEMMOHOM UK YacTAaMU
pernoHa, KoTopble HaCcensoT UM paHee Hacensnu 3TOT PErnoH 40 ero NocneayrLlen
KOMOHM3aLumMmn unu 3axsarta nmbo Hapsiay C APYrMMuM KynbTypHbIMU rpynnamMmn B Xxoae
opMUPOBaHUS HALMOHaNbHOIo rocygapcTea, NMbo NpoXxmeann He3aBUCUMO 1 Gbinn No
GonbLuer YacTu N30NMPOBaHbI OT BIINSIHUS YTBEPXKAAEMOrO HaLMOHaNbHbIM roCcy4apCcTBOM
PYKOBOACTBA, N KOTOPbIE B 3TUX YCIIOBUSIX COXPaAHWUIN, NO MEHbLUEN Mepe YacTUYHO, CBOM
cneumduyeckne A3blKoBble, KyrbTypHbIE U couMarnbHble/opraHn3aLMoHHbIe 0COBEHHOCTH 1 3a
CYET 3TOr0 COXPaHAT HEKOTOPYIO 0O60COBNEHHOCTb OT OKPY>KaoLLLEro HaceneHus u
OOMUHUPYOLLEN KynbTypbl HALMOHANbHOIO rocyaapcTBa. TepMUH Takke BKIYaeT Hapoapl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HapoAaMm, 1 Te, KOTOPbIX ApYrie rpynnbl NPU3HaKT
TakoBbIMU» 7°.

BceMupHbIi GaHK UCMoNb3yeT TEPMUH «KOPEHHbIe Hapoabl» B LUMPOKOM CMbICTe OIS
0603HaYeHNst OTAENbHbLIX FPYNM, KOTOPbIE B TOW UMM MHOW CTENEHN OTBEYAIOT CriedyoLnm
XapakTepucTmkam:

(i) camoumgeHTUdMKaLNS B Ka4eCTBE YNEeHOB 0COBOM KOPEHHOW KyNbTYPHOW rpynnbl
NpU3HaHWe OCTanbHbIMWN NX MPUHALIEXHOCTM K 3TOW rpynne;

(i)  3aBMCMMOCTb rpynnbl OT apeara obuTaHus ¢ YeTKMMK reorpadnyeckumm
XapakTepuCTMKaMu U MCKOHHOW TEPPUTOPUN B paioOHe OCYLLIEeCTBMNEHUS NPOeKTa, a
Takke OT NPUPOAHBLIX PECYPCOB, KOTOPbIE CBSA3aHbl C 3TUM apeanom obutaHus un
Tepputopuen;

69 Cratbs 1 KonBeHuun MOT Ne169 o KopeHHbIX Hapogax U Hapogax, BeayLux nrnemeHHon obpas Xu3Hu B
He3aBUCUMBbIX CTPaHax.

70 UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, cM. No ccbifnke:
http://wedocs.unep.org/handle/20.500.11822/7569.
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(i) HanWume KyNbTYPHbIX, SKOHOMUYECKUX UAN NOSIMTUYECKNX UHCTUTYTOB, OCHOBAHHbIX
Ha 0Oblyasix U OTNNYAIOLNXCA OT COOTBETCTBYHOLLMX MHCTUTYTOB AOMUHUPYIOLLErO
obLecTBa M KynbTypbl; U

(iv) Hanunyme coBCTBEHHOrOo A3blka, KOTOPbIA HepPeaKo OTNMYaeTcs OT ourumanbHOro
A3blka JaHHON CTpaHbl Unu pervioHa’’.

Monutnka MOCP B OTHOLEHUN paboTbl C KOPEHHBIMU Hapogamu, paspaboTaHHas
MexayHapodHbIM OOHAOM CENbCKOX03aMCTBEHHOrO pa3sutua (MOCP), rmacuT, 4To «B
COOTBETCTBUU C MEXOYHapOOHON NpaKTUKON'? 1 B Luensax HacTosawen nonutukn, MOCP 6yaet
ncnonb3oBaTtb paboyee onpeneneHme KOpPeHHbIX Hapo40B, OCHOBAHHOE Ha CrneayLmX
KpUTEpUSaX:

- Gonee paHHee No BpeMeHM 3acefnieHne 1 UCMoNb3oBaHUe onpeaeneHHon
TeppuTopuK;

- [06GPOBObHOE YBEKOBEYMBAHME KYIbTYPHBLIX OCOGEHHOCTEN, KOTOPbLIE MOTYT
BKIMOYaTb Takne acnekTbl, Kak A3blK, coluanbHas opraHusauus, penurus u
[YXOBHblE LIEHHOCTU, PEXMNMbI NMPON3BOACTBA, 3aKOHbI U UHCTUTYTbI;

- camouaeHTMuKaums, a Takke NpusHaHue ApyruMun rpynnamm unm
rocylapCTBEHHbIMM OpraHamy B KA4eCTBe OTAENbHOW OBLLHOCTM NoaeN; 1

- OMbIT CYLLEECTBOBAHUS B YCMOBUSAX NOPaboLLeHMsl, MapruHanu3auum, NweHus
COBCTBEHHOCTU, U30NALUM UMW AUCKPUMUHALIMNY 3.

MPOOH un kopeHHble Hapoabl: B paspaboTtaHHou MNporpammont OOH no okpyxatowen cpege
(FOHEM) MonuTrke B OTHOLLEHUM paBoThl C KOPEHHbIMIU Hapogamu’™ roBOPUTCA O TOM, YTO:
«...(a) KOpeHHble Hapoabl, Kak NPaBuo, NPOXMBAKOT HA UCKOHHOW TEPPUTOPUN C YETKUMM
reorpadymyeCckuMmn xapakTepucTmkamm (UM COXpaHsaIT 3aBUCMMOCTb OT Hee); (b) Ha cBoen
TeppUTOpUM 0BbLIYHO COXPaHAIOT 0COBbIE KyNbTYpPHbIE, SKOHOMUYECKUE UMW NONUTUYECKME
WHCTUTYTbI; (C) OOLIYHO CTPEMSATCS K COXPAHEHMIO KySIbTYPHbIX, reorpadnyeckmnx n
WHCTUTYLMOHArbHbIX OCOBEHHOCTEN, @ He K MNOSTHON acCMMUMALMN B HaUMOHaNbLHOM obLLecTBe;
n (d) oTHOCAT cebsa K KOpEHHbIM Hapo4am UnuM Hapogam, Be4yLMM NeMEHHON 00pas XXN3HM».

HecmoTpsi Ha HanmMyme oBLLIMX XapakTepUCTUK, He CYLLLECTBYET €AMHOro o6LLEeNpPU3HaHHOIO
onpefeneHnst KOPeHHbIX HapoaoB, KOTOpPOe oTpa3suno 6bl Bce pa3HoobGpasue 3TUX HapOAoB.
Kak npaBuno, B kayecTBe OCHOBOMOAratoLLero KpUtepusi Ans onpeaeneHust Toro, SIBNSHOTCS N
TE UM UHbIE FPYNMbl KOPEHHBLIMU UNW BeAyLUMM NIeMeHHO obpas XM3HKU, paccMaTpuBaeTcs
NX caMonaeHTUdMKaLMS B Ka4eCTBE KOPEHHOrO Hapo4a Uy Hapoaa, BeayLLero nNieMeHHon
o6pa3s Xn3HKW, Hapsay C TakKMMKU APYrMMK XapakTepucTUkaMmu, Kak si3blk U reorpadpuyeckoe
MOSIOKEHNE U COCPeaoTOHEHNE.

B 3akoHe lNepy Ne 27811 «O BBeAeHWUM pexmma oxpaHbl KONNEKTUBHBIX 3HAHWUI KOPEHHbIX
HapO4O0B, NONYYEHHbIX NOCPEACTBOM UCMONMb30BaHNSA BUONOrMYECKNX PECYPCOBY» OT 24 MHONS
2002 r. «kopeHHble Hapoabl» onpeaenstTcs Kak «abopureHsl, obnagatome npasamu,

m Cwm. OnepauuoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemupHeiin 6aHk, 2005 r.; 1KOH XeHpUKCEH:
OcHoBHble NpuHUMnbl peanu3auun KonseHummn MOT Ne 169, 2008 r.
72 [AaHHas cHocKka siBnseTcsa YacTbio onpeneneHuns] KoHseHuna MexayHapooHoW opraHusauum Tpygao

KOPEHHbIX HapoAax 1 HapoAax, BeQyLmux nnemeHHon obpas XunsHu B HesaBMCcHMMbIX cTpaHax, 1989 r. (Ne 169),
Heknapauusa OOH o npaBax kopeHHbIX Hapogos 2007 r., PykoBoasime npuHumnsl FTOOHBP, kacatowmecs
BOMNPOCOB KOPEHHbIX Hapoaos, 2008 r., MNMocTosHHbIN popym OOH no Bonpocam KOPEHHbIX HapoaoB (NMpu
SkoHomMmnyeckoM u CoumansHom CoBeTe), MexydpexaeHdeckas rpynna nogaepxku no Bonpocam KOpeHHbIX
Hapogfos v NnaH genicteun OOH ans BToporo MexayHapogHoOro 4ecaTuneTns KOpeHHbIX HapogoB Mupa
(cm. npunoxenue |). Te xe kputepum ncnoneaytotca PAO B ee NONNTUKE B OTHOLLEHNUN KOPEHHBLIX HAPOAO0B U
HaponoB, BeAyLLMX NNEMeHHOW 06pas XnsHu (CM. MO CCbINKe:
http://www.fao.org/docrep/013/i1857e/i1857e€00.pdf)

73 Cwm. no ccoinke: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.

4 Cwm. no ccbinke: http://www.undp.org/content/undp/en/homel/librarypage/environment-
energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html.
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http://www.undp.org/content/undp/en/home/librarypage/environment-energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html
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KOTOpble CyLLEeCTBOBanu 4o o6pa3oBaHusi NepyaHCKoro rocy4apcTea, CoXpaHsitoLme CBO
COBCTBEHHYIO KynbTypy, 3aHUMatoLLe KOHKPETHYIO TEPPUTOPUIO M Npu3HatoLme cebs
TakoBbiMW. K HUM OTHOCATCS Hapoabl B 4OOPOBONBHOM U30NSALMKN UMK T€, C KOTOPLIMU He
YCTaHOBMEHbl KOHTaKTbl, @ TAKKe CeNbCKUE U KOPEHHbIE OOLLMHLI. TEPMUH «KOPEHHBLIE»
0OXBaTblBaET U MOXET ObITb MCMOMb30BaH B KAYECTBE CUHOHUMA CMOB «abopUreHHbIe,
«TPaOULMOHHBIEY, «3THUYECKNE», «MPEOKOBbIEY, KUCKOHHBIE» UMW ApPYroi opMbl NOAOGHbIX
CroB».

Ewe ogHMM TEpMUHOM sIBRSieTCsl TEPMUH «abopureHHble». OKcdopackui cnoBapb
onpegensaeT TepMuH «abopureHHble» Kak (1) «[...] 100U, pacmeHus u XUBOMHbIE:
obumarowue unu cywecmsyrowue Ha 3emsie ¢ OpesHellWUux 8peMeH, CmMpPoa0 UCKOHHbIe,
KopeHHbley; (2) «[...] Hacensaswue cmpaHy unu 3aHumasuwue ee 9o rpuxoda esporielickux
KO/IOHUCMO8 U meX, K020 OHU ripusesnu ¢ coboly,; (3) npuHadnexawue abopuzeHam unu
caMomy paHHeMy U38eCmHOMY HacesieHuUt0 meppumopuu; u (4) «[...] umerowue omHoweHue K
abopuzeHam Ascmparnuu usnu ux sisbikam, 11ubo xapakmepHsle 0715l HUX».

B ctatbe 35 KoHcTutyuumn KaHagbl oTMevdaeTcs, YTo «[...] KopeHHble Hapoabl KaHagbl
BKNIOYAKOT MHOenUeB, MHYUTOB N MeTncos KaHaabl». B 1996 r. KaHagckas KoponeBckas
KOMUCCUA MO KOPEHHBIM HAapO4aM CaMOCTOATESNbHO onpeaenna CBO Lenesyto rpynny
cnegyoowmm obpasoM: «... OpraHMYeckue NosIMTUYECKNE N KyInbTypHble 0bpa3oBaHus,
KOTOPble UCTOPUYECKM BOCXOAAT K KOPEHHbIM Hapogam CeBepHon AMEPUKH ...».

KopeHHbIMK SIBNSIIOTCS Te 0OLWMHbBI, HAapoabl U HaLUMK, KOTopble, 06naaas MCTOPUYECKON
NPEeeMCTBEHHOCTbLIO C 06LLecTBamMK, NOMYYMBLUMMK Pa3BUTUE HA UX TEPPUTOPUSIX 0
BTOPXKEHMS! MU KOJIOHU3aLUMK, CHMTAIOT cebsl OTNIMYHBIMK OT APYrNX CEKTOPOB 06LLEeCTB,
KOTOpPbI€ B HACTOSILLIEE BPEMS FTOCNOACTBYIOT Ha 3TUX TEPPUTOPUAX UMK YaCTSAX 3TUX
Tepputopuii. B HacTosiLee Bpemsi OHM COCTaBNAT HEAOMUHMPYIOLLME CEeKTopa obLLecTBa U
peLumnTenbHO HacTPOEeHbI HA COXpaHeHue, pa3BuTre 1 nepegady OyayLmnm nokoneHnsM nx
MCKOHHbIX TEPPUTOPUI N STHUYECKOW CaMOBBLITHOCTM B KAYECTBE OCHOBbLI Arsi AarNbHEMNLLEro
CYLLLECTBOBAHUS Kak HapoaoB B COOTBETCTBUUN C MX COBCTBEHHBLIM KYNbTYPHbLIM YKIaaom,
coumarnbHbIMWU UHCTUTYTaMK U NPpaBOBbLIMU cucTeMamm ™.

HapyweHue npaB

HapyweHune npas CornacHo iopuanyeckomy cnosapto bnaka HapylweHnem npaB saBAseTcs
AencTBre, NPENATCTBYIOLLEE peanu3aunm OAHOIro U3 UCKNYMTENBbHBLIX NPaB BnagensLa npasa
WHTennekTyanbHon cobcTBeHHoCcTU. CoBCTBEHHO B chepe aBTOPCKOro npasa M CMEXHbIX NpaB
HapyLUeHneM npaB ABMASieTCA AENCTBME, OCYLLECTBIIEHHOE B OTHOLLEHUM NPON3BEaEHNs,
OXpPaHAEMOro aBTOPCKMM MPaBOM UK ABMAIOLLIErocsi 0GBEKTOM CMEXHbIX npas, 6e3
paspeLleHnst BnagernbLla aBTOpPCKOro npasa Unm COOTBETCTBYHOLLNX CMEXHbIX NpaB

B Cny4asix, korga TpebyeTtcs nonyyeHne Takoro paspelueHnsa. OTBETCTBEHHOCTb 3a HapyLUueHue
NpaB MOXET CyLLECTBOBATb HE TOJIbKO HA OCHOBE NPSIMOM OTBETCTBEHHOCTM (3a COOCTBEHHO
COBEpPLUEHHOE HECAHKLNOHMPOBAHHOE AESTHUE), HO U HA OCHOBE «OTBETCTBEHHOCTY 3a
cofencTene» unm «cybeuamapHom OTBETCTBEHHOCTU» 76,

75 Moakomuccus OOH no npeaynpexaneHnio AUCKPUMMHaLUM U 3alUMTe MEHBLLMHCTB U ee uccnegoBaHue

npobnembl AUCKPUMUHALMKN KOPEHHOTO Hacenenus, gokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 1.).

My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611aCT aBTOPCKOrO NnpaBa Y CMEXHbIX NpaB U
["noccapuin TepMUHOB NO aBTOPCKOMY NpaBy M CMEXHbIM npaBam», cTp. 293.
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YcnoBus in-situ

CornacHo cratbe 2 KoHBeHLun o 6ruonornyeckom paszHoobpasum (1992 r.), «ycnosus in-situx»
03Ha4aloT «yCroBUS, B KOTOPbIX CYLLECTBYIOT FEHETUYECKME PECYPChl B paMKaxX SKOCUCTEM U
€CTEeCTBEHHbIX MeCT OBUTaHUA, MPUMEHUTENBHO K OAOMALLUHEHHBIM UMK KyTbTUBUPYEMbIM
BMAaM — B TOW cpefe, B KOTOPOM OHW NPUOBPENN CBOU OTIIMYUTENBHbBIE NMPU3HAKNY.

HemaTepuanbHoe KynbTypHOe Hacnegue

CornacHo topugndeckomy cnosapto brnaka «HematepmanbHbii» 03Ha4YaeT «He NMEHOLLUI
domsmnyeckon popMbl». B NpOTUBONONOXKHOCTL EMY CIOBO «MaTepuanbHbI» onpegenseTca
KaK «umeroLwmin nnn obnagarowmmn pusmyeckorn opmoin; MoryLmi 6biTb ocsi3aemMbim U
BUAMMbIM; Pa3fMynMbIA Ha OLLYMbY.

«HemaTtepunanbHoe KynbTypHOe Hacneamne» onpegeneHo B KoHseHyuu ob oxpaHe
HemamepuarnbHo20 KyrbmypHo20o Hacredus (2003 r.) Opranusaumm O6beanHeHHbIX Hauun no
Bonpocam obpasoBaHus, Hayku n kynbTypbl (KOHECKO) kak «obbivaun, popmbl npeactaBneHus
N Bblpa)KeHWs1, 3HAHWSI U HaBbIKW, — @ TaKkKe CBA3aHHbIE C HUMW UHCTPYMEHTbI, NpeaMeTbl,
apTedakTbl U KyfbTypHbl€ NPOCTPAHCTBA, — MPU3HaHHbIE coobLLecTBaMu, rpynnamm u, B
HEKOTOPbIX Cry4YasXx, OTAENbHbIMU NULaMM B KAYeCTBE 4YacTu UX KyNbTYpHOro Hacneaus.
Takoe HemaTepuanbHoOe KynbTypHOe Hacneaue, nepegaBaeMoe OT NMOKOSNEHNS K NMOKOSIEHNIO,
MOCTOSIHHO BOCCO3A4aeTcs coobLecTBaMmm 1 rpynnamMmmu B 3aBUCUMOCTM OT OKPY>KatoLLEen nx
cpenpl, MX B3auMOOENCTBUSI C NPUPOAON U X UCTOPUU 1 DOPMUPYET Y HUX YYBCTBO
CaMOGbITHOCTU M NPEEMCTBEHHOCTU, COOENCTBYS TEM CaMblM YBAXXEHWUIO KyNbTYPHOro
pa3Hoobpa3unsa u TBOpYECTBY vernoBeka. [na uenen Hactoswen KoHBEHUMM NpUHMMAaeTCs BO
BHMMaHuWe TOMNbKO TO HeMaTepuarnbHoe KynbTypHOEe Hacreaue, KoTopoe CorfiacyeTcs C
CYyLLECTBYOLNMN MeXAyHapOoAHO-NPaBOBbIMM akTamu Mo npaBaM Yernoseka 1 TpeboBaHAMU
B3aMMHOrO yBaXkeHUs Mexay coobLiecTBamu, rpynnaMmm u oTaenbHbIMY NMuamMuy, a Takke
YCTONYMBOrO pasBUTUSI».

KoHBeHUMA rnacut Takke, YTo «HemaTepuarnbHoOe KynbTypHOe Hacrneane» nposenseTcs, B
4YacTHOCTW, B criegytoLmx obnactsx: (a) yCTHble Tpaguuum n hopMbl BbIP@XKEHWS, BKIHOYAs
A3blK B KAYECTBE HOCUTENSA HEMATEPUanbHOro KynbTypHOro Hacnegus; (b) ncnonHutenbckne
NCKyCCTBa; (C) o6blvaun, 0bpsaabl, npasaHecTBa; (d) 3HaHMA 1 obbl4an, OTHOCALLMECS K Npupoae
N BCENeEHHOW; (€) TpaauLMOHHbIE pemMecna.

LlenocTtHOCTb

[MpaBo Ha LEenoCTHOCTb — 3TO NPaBO Ha NpeaoTBpaLLEeHNe HECaHKUMOHMPOBAaHHbIX Nepeaenok n
namMeHeHuin nponsBeaeHus’’. Mocne nepecmoTpa B 1949 r. Ha koHdepeHumn B Bproccene
GepHckol KoHeeHyuu 06 oxpaHe nnumepamypHbIX U XyOoxecmeeHHbIX npousdsedeHud (1971 r.)
B TEKCT cTaTbM 6bis Obina gobasneHa popmMynmpoBka 0 3anpeTe NPoYMx nocsaraTenbCTB Ha
yKa3aHHOe nNpousBefeHne, KOTopble HaHeCyT yuepb YecTy unu penytaumm aBTopa.

PyKOBOJJ,SILI.I,VIe npuHUUNbI B ob6nacTtu MHTeﬂﬂeKTyaﬂbHOﬁ COGCTBEHHOCTHU NO AocTtyny un
COBMECTHOMY NoNnb30BaHUKO Bbirogamu

HaunHas ¢ nepson ceccun, MKI'P nogaepxusan paboTy, HanpaBreHHyo Ha pa3paboTky
pykoBogsaLwmx npuHumnos BONC B ob6nactu MHTennekTyansHon coO6CTBEHHOCTM NO JOCTYNY U
COBMECTHOMY MCMNOMb30BaHWIO Bbirod. Bbino npeanoxeHo, 4Tobbl 3T pykoBogsALwmMe NPUHLIMNGI
6bINy OCHOBaHbI Ha cucTeMaTyeckoM 063ope AECTBYIOLMX U TUMOBBLIX KOHTPaKTHbIX

m Cwm. Cam PuketcoH mn xeriH C. TnH30ypr, MexxayHapogHoe aBTOpPCKOe NpaBo M CMEXHbIe NpaBa — B pamKax 1
3a pamkamu bepHckon KonBeHummn, Oxford, Vol. 1., ctp. 602.
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cornaweHunn B gopme 6a3sbl gaHHbix BOUC, cogepxallen cornalweHnsa B obnactu
BGuopasHoobpasns, cBa3aHHbIE C 4OCTYNOM M COBMECTHbIM UCNONb30BaHWEM BbIrOA78.

MepBbIi NPOEKT™ Bbin NOATOTOBIIEH C YY4ETOM ONepaTUBHbLIX NPUHLMMOB, onpeaerieHHbix MKITP
Anst pa3paboTku Taknx pyKoBOOALMX NPUHLMMIOBEY. ITOT NpoeKT 6bln no3xe 06HOBMNEH C
y4yeToMm uernen cemHaauartom ceccun MKITP8!.

Llenb pykoBogsLMUX NPUHLMMNOB B 06/1acTN MHTENNeKTyarnbHON co6CTBEHHOCTY AN AOCTyna U
COBMECTHOrO Nofb30BaHWsA BbiIro4aMu 3akitoyaeTcsl B 0kasaHum NOMOLLM nNpoBaigepam u
nonyyartensim reHeTUYECKMX PECYPCOB, B MpoLiecce 06CyXaeHusi, pa3paboTku 1 NOAroTOBKM
NPOEKTOB 3/1EMEHTOB B3aNMOCOIIaCOBaHHbIX YCNOBUI AN AOCTyNa K reHETUYECKMM pecypcam
M COBMECTHOrO Nosib30BaHus Bbirogamv. OHW MNMACTPUPYIOT NpakTuyeckue sonpockl NC, ¢
KOTOPbLIMW MOFYT CTONKHYTbCSl NPOBaepbl U NonyyYaTeny npy o6CyxaeHnn cornalleHuns,
KOHTpaKTa Unu nuueHsnm. PasHoobpasve HaumoHanbHOro 3akoHoAaTenbCcTBa v NPakTUYeCcKmX
WHTEPECOB NPOBaNaepoOB U1 nony4aTenen MoxeT NPUBECTU K LUMPOKOMY AMana3oHy
BO3MOXXHOCTEW BblGopa npu o6CyXaeHnn 1 NoaroToBKe NPOEKTa pearnbHbIX NONOXEHWUN.
MoaToMy pykoBoAsiLLME NPUHLMMNBI MOTYT OKasaTb NOAAEPXKKY NpoBanaepam v nonyyatensm B
obecrneyeHMn paBHONPaBHOIO 4OCTyNa 1 COBMECTHOIO NoJb30BaHWUs BbiIrogamMu Ha
B3aMMOCOracoBaHHbIX YCIOBUSIX, HO He NpeaycMmaTpuBaTb 0gHY MoAernb Unmn Habop
BapVaHTOB.

Kpome Toro, HUYTO B 9TUX PYKOBOASALLMX NPUHLMMNAX HE OOMKHO UCTOSKOBLIBATLCS Kak
3aTparvBaloLlee CyBepPeHHbIe NpaBa rocy4apCcTB Ha UX NPUPOAHbIE PECYPChI, BKIOYas UX
NpaBo yCTaHaBNMBaTb YCMNOBMS M NOMOXEHWUsI AN OCTYNa U COBMECTHOrO Nofb30BaHNS
Bbirogamu. PykoBoasiume npvHUUbl AOIMKHbI ObiTb TONbKO A0GPOBOMBHBIMU U
nnncTpaTnBHbiMU. OHK He NpeaHa3HadeHbl AN 3aMeHbl COOTBETCTBYOLLENO
MeXayHapoOHOro, PErMoHanbHOro 1 HaLMOHanNbLHOro 3akoHoaaTenbcTea®?,

Tpa,EI,VILI,VIOHHbIe 3HaHNA 4acTo CBA3aHbl C reHeTU4eCKMMU pecypcamin, 1 3To0 MOXeT OaTb
LUeHHoe npeacrtaBrieHne o ToM, Kak reHetTn4eckme pecypcCbl MOXHO COXpaHUTb, nogaepXxatb 1
Mcnonb3oBaTh Ha Gnaro YenosevecTsa®s. PYKOBOD,FILLI,VIG NPUHUUMNBbI TakKXe pacnpoCTpaHAKTCA
Ha TpaauunoHHble 3HaHUA, CBA3aHHblE C TEHETUYECKMMUA pecypcaM|/|84.

MexayHapoaHas nateHTHas knaccudmkauus (MIK)

MexayHapoaHas nateHTHaa knaccudpumkauna (MIK) onpeaensieTcs Kak «mepapxmyeckas
cucTema, B KOTOPOW BCA TEXHMKA B LLENOM nogpasaeneHa Ha psag pasgenos, Knaccos,
NOAKMAaccoB 1 rpynmn.

Knaccudmkaums cosepLueHHO Heobxoanma ans NnoMcka naTeHTHbIX JOKYMEHTOB B npouecce
onpeaeneHns «NpeaLecTBYIOLLEro YPOBHS TEXHUKN» 82,

MK 6bina yupexaeHa Cmpacbypackum coanaweHuem o MexdyHapoOHoU nameHmHoU
knaccugpukayuu (1971 r.) Ctatba 2(1)(a) npegycmaTpusaet, 4to «Knaccudukaums BknoyaeT:
(i) TekcT, paspaboTaHHbIA COrnacHoO NonoXxeHnsim EBponenckom KOHBEHL MM NO
MexayHapogHon knaccudumkaumm naTteHToB Ha n3obpeTeHus ot 19 gekabpsa 1954 r.
(HasbiBaeMon Hxe «EBponenckas KOHBEHUUSI»), KOTOPbLIA BCTYNWI B CUiy M Gbin ony6rvkoBaH

8 Cm. nokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.

& Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (F'eHeTuyeckue pecypcbl: MpoekT pykoBoAALLMX NMPUHLIMIOB B OTHOLLEHUN
[OCTyna v cnpaBeAnvMBOro COBMECTHOIO NOMb30BaHWUs BbIrO4AMM).

80 Cwm. onepaTtusHble npuHumnel B fokymeHnte WIPO/GRTKF/IC/2/3, paspen V.B, ctp. 50.

81 Cwm. pokymeHT WIPO/GRTKF/IC/17/12 (F'eHeTudeckune pecypcbl: [poekT pykoBOASALMX NPUHLMNOB B
OTHOLLUEHWUN JOCTyna 1 cnpaBeaiMBoro COBMECTHOIO NOMb30BaHNA BbIrOAaMW: OGHOBEHHbIN BapnaHT).

8 To xe camoe.

8 Tam xe, CTp. 4 NPUNOXEHNs.

84 Cm. nokymeHT WIPO/GRTKF/IC/44/INF/12.

85 noccapuin BOUC Ha noptane PATENTSCOPE.
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"eHepanbHbIM cekpeTapem EBponenckoro Coseta 1 ceHTsa6psa 1968 r.; (ii) nameHeHus,
KOTOpble BCTYNWUSIM B CUIY COrnacHo ctatbe 2(2) EBponenckon KOHBEHLMM 40 BCTYNEHNS B
cuny Hactoswero Cornawenus; (iii) n3mMeHeHus1, BHECEHHbIe BNOCNEeACTBMM B COOTBETCTBUN
CO cTaTbewn 5, KOTopble BCTYNakT B CUY COrMacHO NONOXEHUAM CTaTbi 6».

Me)KAyHapOAHbIﬁ AOroBop O pacTuTesibHbIX reHeTU4eCKMUX pecypcax ansa npoum3Boactea
npoAoBONILCTBUA N BeAeHUA CenbCKoro X03fIMCTBa

MexayHapoaHbIN OroBOP O pacTUTENbHbIX FEHETUYECKMX pecypcax Afs NpoM3BoACcTBa
NPOAOBONBLCTBUA U BeaeHus cenbckoro xosanctea (MAMPIMNCX) 6bin npuHAT Tpuauate NepBOn
ceccuen [NMpoaoBoNbCTBEHHOM U CENbCKOXO3ANCTBEHHOM opraHmn3aunen O6beamHeHHbIX Hauui
3 HosA6psa 2001 r. n BcTynun B cuny B 2004 r. Llenbto gorosopa asnstoTtcs: (1) npusHaHue
OrPOMHOrO BKMNaga, KOTopbli BHOCAT oepMepbl B NOBbILLEHWE pa3HOobpasus KynbTyp,
KOTOPbIMWU NMUTAKOTCA NoaM BO BCeM Mupe; (2) cosgaHue rnobanbHOn cuctemMbl s
obecneyveHuns goctyna pepmepoBs, CeNeKUMOHEPOB M YYEHbIX K pacTUTENbHbIM FreHEeTUYECKUM
mMaTepuanam; u (3) obecneyeHue pacnpegenenuns Boirogd, nonyv4aemblx peumnueHTamm ot
MCMONb30BaHUSA PACTUTESNbHBLIX FEHeTUYecKX MaTepuanosse.

N306peTaTenbCKuin ypoBeHb

N3o6peTaTenbCckmi ypoBeHb (Takke onpegenseMblil Kak «HeOYEBUOHOCTbY ) ABMAETCS OQHUM
N3 KpUTEPMEB NATEHTOCMOCOBHOCTU, CBA3AHHbIN C BOMPOCOM O TOM, BbIno N n3obpeteHne
O4eBUAHBLIM Ans Nvua, obnagatoLero o6blYHbIMK 3HaHUSIMK B laHHOM obnacTn®.

B cootBeTcTBUM co cTaThen 33 PCT 3aaBneHHoOe n3obpeTeHne cuntaeTcs COOTBETCTBYHOLLNM
n3obpeTaTenbCKOMy YPOBHIO «E€CMM OHO, NPUHMMAas BO BHUMaHWE NpeaLlecTBYOLWMIA YPOBEHb
TEXHMKN, KaK OH onpeaeneH VMHCTpykumen, Ha yCTaHOBIEHHYHO COOTBETCTBYHOLLYIO ATy He
ABNSAETCA OMEeBUAHBIM A5 cneumManmcToB B JaHHOM obnacTuy.

B ctatbe 56 Egponelickoli nameHmHou koHeeHyuu n Pasgene 35 U.S.C. 103 cogepxaTtcs
aHanornyHble onpegenenns. B Pasgene 35 U.S.C. 103 ncnonb3yeTcs aKBMBaNEHTHbIN TEPMUH
«HEeoYeBUOHbIN 06BbEKT» .

JInueH3noHHbIe cornaweHus

JNNLEH3MOHHbIE cornalleHunsi onpeaensaoTca Kak cornalleHusi, npegycMaTtpmsaroLLme
onpeaeneHHoe paspeLIeHHOe VCMOoNb30BaHe MaTepmarnos Unu Npas, KOTOPLIE YNOMHOMOYEH
NpeaocTaBnsATh NpoBaiaep, HanpuMep, CornalleHns O NULEH3UPOBAHNMN UCTIONb30BaHUSA
reHeTMYECKMX PECYPCOB B KAaYECTBE Hay4YHO-MUCCrea0oBaTeNbLCKUX CPEACTB, UM O
MULEH3MPOBaHUM UCMONb30BAHNUA B3aUMOCBA3aHHBLIX TPAANLMOHHBIX 3HAHWUIA UMW OPYrMX NpaB
MHTEnneKkTyansHon co6cTBeHHOCTUS,

OrpaHunyeHus

OrpaHnyeHunsa CornacHo topuanyeckomy crnosapito bnaka, «orpaHudyeHme» o3HavyaeT akT
YCTaHOBIEHWNSI OTPaHNYEHNIA; Ka4eCTBO, COCTOSIHME UMW YCNOBUE OrpaHnyeHuns,
orpaHnYmMTenbHY0 Mepy. CrnoBo «OrpaHUYeHUsi», UCMONb3yeMoe Hapsay CO CIIOBOM
«UCKIMIOYEHUR», 03HAYaET «rpaHuLbl» Unu «npeadensi»®. [nsa coxpaHeHus Haanexallero

86 Cratba 1 MOMPICX.

87 CnpaBo4Hunk BONC no uHtennektyansHon cobctBeHHOCTH, nybnukaumns BONC Ne 489 (E), 2008 r., cTp. 20.

88 Cwm. pasgen 35 Ceoga 3akoHoB CLUA 103; goctyneH Ha:

https://www.uspto.gov/web/offices/pac/mpep/s2158.html.

89 Cm. nokymeHT WIPO/GRTKF/IC/44/INF/12.

90 MccnepnosaHue «McknioyeHnst n orpaHuyYeHns B aBTOPCKOM MpaBe U CMEXHbIX NpaBax», MoAroToBreHo
Mbepom Cupunennu, WCT- WP PTIMP/1, 1999 1., cTp. 2.
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GanaHca uHTepecoB npaBoobnagartenen 1 nNofb3oBaTeNnien OXpaHsieMbIX NPON3BEAEHNI
3aKoHbl B 0611acTn aBTOPCKOro npasa MoryT npegycMaTpuBaTh onpeferneHHble OrpaHnyeHns
MMYLLLECTBEHHbIX NPAaB — Cry4yaun, B KOTOPbIX OXpaHseMble NPOn3BeAEHNSA MOTYT
ncnonb3oBatbca 6e3 paspeLleHns npaBoobnagartens 1 npu ycrioBUKW BbinfaThl KOMAEHcaUUK
unu 6e3 atoro ycrnosus®'.

B bepHckol KoHeseHyuu 06 oxpaHe numepamypHbIX U Xy00XecmeeHHbIX npou3sedeHuli
(1971 r.) cogepxaTcs yCrioBusi, B COOTBETCTBUMN C KOTOPbIMU NpaBa aBTOPOB MOryT ObITb
OrpaHunyeHbl, B CBA3M C YeM MOXET BbITb paspeLleHo cBo6ogHOe NCMoNb3oBaHMe
npou3eeaeHnin®?,

[nsa onpeneneHuns ycrioBuin, B COOTBETCTBUUN C KOTOPLIMU MOXET BbITb BBEOEHO OrpaHu4eHmne,
paspaboTaHa TpexcTyneH4yartas nposepka®. 3Ta npoBepka Takke npeaycMoTpeHa B ctatbe 13
CoenaweHusi BcemupHoti mopzoesoti op2aHusayuu (BTO) no mopaosebiMm acriekmam rpas
uHmennekmyasnbHou cobcmeeHHocmu (1994 r.) (Cornawenne TPUNMC), ctatbe 10 [ozoeopa
BOUC no asmopckomy nipasy (OAI) B kauecTBe NpoOBEPKM OS5 UCKITIOYEHWI U OrPaHUYeHnin
BCEX MMYLLECTBEHHbIX NPaB B paMmKax aBTOpcKoro npaesa. B ctaTtbe 16 dorosopa BOUC no
ncnonHeHuam n oHorpammam (ON®P) ata npoBepka pacnpocTpaHaeTca Ha npasa
UCNOMHUTENEeN 1 NpoussoauTenei MOHOrpamMm, KOTopble OXBaTbiBAET AaHHbIN A0roBop®.

CornaweHus o nepegaye matepuana

CornaweHusi o nepegaye maTepuana npeactaBnsaT cobor cornalleHunsi, Mcnonb3yemble B
KOMMEPYECKMX N akageMUYeCKUX NapTHEPCKMX HAYYHbIX MCCeLOoBaHNSX, BKIIOYAOLLNX
nepegavy 61uonorMyecknx MaTepuanos, Takux, kak 3apoAbilLeBas nnasma, MUKPOOPraHn3mMbl 1
KINeTouHble KyNnbTypbl C LeNbo 06MeHa MaTepranamm mexay npoBangepomM 1 nonyyaTenem um
onpeperneHne ycroBuii 4OCTyNa K rocy4apCTBEHHbIM KOSNEKLUMAM 3apoablLLEeBO Nra3msbl,
CeMeHHbIM PoHAaM UMK reHeTUYeckuM pecypcam in situ®®. BOWC paspabotana 6a3y aaHHbIX
cornaiuenuii B obnactu 6nopasHoobpasusi, MMeLLMX OTHOLLEHWNE K AOCTYMY U COBMECTHOMY
MCNONb30BaHMIO BbIrog, COAEPXKaLLMX KOHTPaKTHbIE MNONOXEHUS, Kacatomecs nepegadn u
MCMOMb30BaHNA reHeTn4ecknx pecypcoB®. MpoaoBoNbLCTBEHHAS U CeNbCKOX03NCTBEHHAs
opraHuzaumsa (PAO) paspabortana u npuHsna B 2006 r. CtaHgapTHOe cornaileHne o
nepegade matepuana (CCIIM), Heobxoanmoe ana peanusauun MexayHapoaHoro gorosopa o
pacTUTENbHbIX FEHETUYECKMX pecypcax Ans NpoM3BOoACTBa NPOAOBONLCTBUS U BeAEHUsI
cenbckoro xo3sancTea (2001 r.)%7. B npunoxeHun | K BOHHCKMM pyKOBOAALWMUM NpUHUMNAM
no obecnevyeHnto 4OCTyNa K reHeTUYECKMM pecypcamM U COBMECTHOroO UCNOJSIb30BaHMA Ha
cnpaBeanuMBOM U paBHOW OCHOBE BbIroa OT X NPUMEHEHUA coaepXKaTcs ANeMeHTbI Ans
BKIMOYEHWsI B COrnalleHuns 0 nepegade Mmatepuarnos.

MuHumym gokymeHtauum PCT

B cooteetcTBMM € Noccapmem TepmmHoB PCT, MUHUMYM QOKYMEHTALUN MOXET ONpeaensaTbca
KaK «4OKYMEHTbI, B KOTOPbIX MEXAYHapOLHbIA MOUCKOBLIN OpraH AOMKEH OCYLLECTBIIATb NOUCK
COOTBETCTBYIOLLErO NPeALlEeCTBYOLEro YPOBHS TEXHUKU. OTO TakkKe OTHOCUTCS K opraHam
MeXAQyHapoa4HOW NpeaBapuTENbHON 3KCNEPTM3bl AN Lenen NnpoBeaeHnst 3KCnepTusbl.
[okyMeHTaLms BKIOYaeT HEKOTOPbIE ONyBNNMKOBaHHbIE NATEHTHBIE JOKYMEHTbI M HEMATEHTHYHO

91 Pasgen Be6-canita BOVIC, NOCBALLEHHbI aBTOPCKOMY NPaBy U CMEXHBIM MpaBaM:
https://www.wipo.int/copyright/en/limitations/index.html.

92 MyHkT 1 cTaten 10.

93 MyHKT 2 cTaTbm 9.

94 My6nukauus BOUC «PykoBoacteo BOUC no poroBopam B 06n1acty aBTOPCKOro nNpaea M CMEeXHbIX Npas u
["moccapuin TepMUHOB NO aBTOPCKOMY NpaBy M CMeXxHbIM npaBam», BOUC, ctp. 313.

95 Cm. nokymeHT WIPO/GRTKF/IC/17/INF/12.

96 Cwm. no ccoinke:  https://www.wipo.int/tk/en/databases/contracts/index.html

97 Cm. no ccbinke: http://www.fao.org/3/a-be623e.pdf


https://www.wipo.int/copyright/en/limitations/index.html
https://www.wipo.int/tk/en/databases/contracts/index.html
http://www.fao.org/3/a-be623e.pdf

WIPO/GRTKF/IC/44/INF/7
MpunoxeHue, cTp.36

nutepaTtypy, cogepxallycs B cnucke, onydnmnkosaHHoMm MexayHapoaHbiM 6topo. MuHnmym
[AOKyMeHTauuu nepedncneH B npasune 34 UHcTpykuum k PCT» %,

B PykoBogswmx npuHUmMnax Ans npoBeaeHns MexayHapoaHoro noucka no npoueaype PCT
MWHUMYM OOKyMEHTauMn Ans MexayHapogHOro novcka onpegensercs kak «nogbopka
OOKYMEHTOB, OpraHu3oBaHHas B cMctemaTuyeckon popme (Mnu JocTynHast MHbIM
cucTemaTnyeckum obpasom) Ans uenen NpoBeaeHns Noucka B COOTBETCTBMM C OTHOCALLIMMCS K
006BbEKTY coaepXaHmeM JOKYMEHTOB, KOTOpble NPpeAcTaBnstoT cobon rnaBHbIM obpas3om
NaTeHTHbIE OKYMEHTbI, JOMNOMHEHHbIE PSAAOM CTaTeln N3 NepMoanyYecKknx U3gaHum n apyrmx
BWOB HENaTeHTHOW NuTepaTtypbi» %,

B despane 2003 r. Ha cegbMon ceccun 3acedanna MexagyHapoaHbix opraHoB B pamkax PCT
6bIN0 4OCTUMHYTO cornalleHne B NpUHLMNE O TOM, YTO JOKYMEHTauUus No TpaauLMOHHbIM
3HaHWSIM JOMKHa ObiTb BKMNOYEHA B YacTb MMHMMYMa AoKymeHTaumm PCT, oTHoCALLYytOCA K
HenaTeHTHon nutepatype'®. Hanpumep, B AokymeHTe « MUHUMYM gokymeHTaumn PCT —
Cnvcok nepyoanyecknx n3gaHui: nepuoamnyeckne U3gaHus, ncnonb3yemMble Ans novcka u
aKkcnepTusbl» NHAUACKNIA XypHan TPaauLNOHHBIX 3HaHWN 1 Kopenckui xxypHan TpaguumMoHHbIX
3HaHWI onpefeneHbl kKak HenaTteHTHasa nuTepaTypa.

MeHbLUMHCTBO

MeHbLumHcTBO CornacHo opuanyeckoMy crioBapto brnaka TepMmuH « MEHbLUMHCTBOY» 0603HavaeT
rpynny fvu, KOTOpble HEKOTOPbIM 06Pa3oM OTNMYaTCs OT GONbLUMHCTBA, B pe3ynbTaTte Yero ¢
HUMW MHOTAa oGpalLatoTCs HEOAMHAKOBO.

MeHbLUMHCTBOM SIBMSIETCS rpynna, B YACNIEHHOM OTHOLLEHWUM YCTynatowas 6onbWMHCTBY
HaceneHys rocyaapcTea M HaxoAsLWascs B HEAOMUHMPYHOLEM MONOXEHWN, YTeHbl KOTOpPOi
o6nanatoT 3THUYECKUMU, PENUMMO3HBIMU UIN A3bIKOBLIMU XapaKTepuUCcTUKaMu, OTSIMYHBIMU OT
XapaKTepUCTUK OCTaNbHOrO HacemneHusl, M KOTOPbIE UCMLITLIBAKOT YyBCTBO CONMUAAPHOCTY, AaXe
€CIN OHO He NPOSBISETCS SABHO, HaNpaBfeHHOe Ha CoOXpaHeHUe KX KynbTypbl, Tpaavumi,
penurum unm ssbika'®’,

B cooTBeTcTBUM C [Jeknapaumen o npaBax nuu, NpUHaanexawmx K HaumoHanbHbIM Unm
3THUYECKNM, PESTUIMO3HBbIM M S3bIKOBLIM MEHbLUMHCTBaM (1992 r.), nuua, npuHagnexaiume K
MEHbLUMHCTBaM, MMEIOT NPaBO NONb30BaTLCA JOCTOAHUSIMM CBOEN KynbTypbl 63
BMeLLaTeNbCTBa UMM AUCKPYMUHALMKW B Kakow 6bl To HM Gbino dopme’®2. MocynapcTtea
OXPaHST Ha MX COOTBETCTBYHOLLMX TEPPUTOPUNAX CYLLLECTBOBaHME U CAaMOBbLITHOCTb
HaUMOHarnbHbIX UM 3THUYECKNX, KYNbTYPHbIX, PENUTMO3HbLIX U A3bIKOBLIX MEHBLUMHCTB U
MOOLLPSOT CO3[aHMe YCroBUiA ANs pa3BUTUS 3TON camMoBbITHOCTM %3,

B cootBeTcTBMM ¢ MexxAyHapoOHbIM Makmom O epaxx0aHCKuX u rnonumudeckux rpasax (1966
r.) B Tex CTpaHax, rae CyLecTBYOT 3THUYECKME, PENUTMO3HBIE U A3bIKOBblE MEHBLUMHCTBA,
nvuam, NpMHagnexawmnm K TakuM MEHbLUMHCTBAM, HE MOXET ObiTb OTKa3aHo B Npase

98 Cwm. no ccoinke: https://www.wipo.int/pct/en/texts/glossary.html#M

99 MyHkT IX-2.1 PykoBogsLwmMX NPYHLMNOB AN NpOBeAeHUs MexayHapoaHoro noucka no npouenype PCT
(oenctByeT ¢ 18 ceHTAOpst 1998 1.).

100 Munumym gokymentauum PCT, nokyment PCT/MIA/9/4.

101 dpaHyecko Kanoptopwu, 6biBlwmin CneuunaneHbii goknagumk OOH, 1979 r., Ha koToporo ccbinaetcst Autep
KyrenbmanH B paboTe «OxpaHa nuu, npuHagnexalumx K MEHbLUMHCTBAM, U KyNbTypHOro pasHoobpasns
KOpPEeHHbIX HapoaoB» noAa pea. A. ¢oH borgaHau n P. Bonbddpym, KOpuanyeckun exerogHuk OOH, Vol. 11,
2007 r., cTp. 237.

102 MyHkT 1 cTathu 2 [eknapauum o npasax nuy, NPUHaANeXaLmx K HauMoHaIbHLIM UK STHUYECKUM,

PENUIMO3HbIM U 3bIKOBbIM MEHBLUMHCTBAM, NPUHATON pesontoumnent 47/135 NeHepanbHoi Accambnen ot 18

nekabps 1992 r.

MyHkT 1 cTaTn 1 [eknapaumu o npasax nuu, NPUHaANexawmx K HaLMoHanbHbIM UMK 3THUYECKUM,

PENUIMO3HbIM U A3bIKOBbIM MEHBLUMHCTBAM.
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COBMECTHO C [IPYrMMM YnieHamu TO e rpynrbl NoMb30BaTLC CBOEN KynbTypoW, UCNOBEAoBaTh
CBOIO PENUIMIO U UCTIONMHATL ee 06pAabl, a TakKe Nonb30BaThCA POAHLIM A3bIKOM 104,

He3akoHHOe npucBoeHne

B obGnacTtu nHtennekryanbHoOM COGCTBEHHOCTU OpManNYECknii crioBapb bnaka onpegensiet
«HE3aKOHHOE NPUCBOEHNE» KaK «OCHOBAHHbIV Ha 06LeM npaBe AeNnuKT 3a UCMOMNb30BaHME He
OXpaHAEMOW aBTOPCKNM NpaBoM MHOpMaLMM Unn naen, KoTopble opraHusaumsa cobupaet u
pacnpocTpaHsaeT Anga u3BnevyeHns npmbbInNu ¢ uenb HeAobpoCOBECTHOM KOHKYPEHLIMM C 3TOM
opraHusauuven, unu 3a KoNnMpoBaHWe NPOU3BELAEHUSA, aBTOP KOTOPOro eLle He nctpebosan nnm
He MONy4Yuns UCKIIYUTENbHBIX NPaB Ha NpounsseaeHue. [...] dnemMmeHTaMmm He3aKOHHOrO
NpUCBOEHUS sABNAOTCA cneayrowme: (1) ucrel, 4OMKHO ObiTb, BNOXWUN BpeMsl, AeHbIM UNnn
ycunus ansa céopa nHdopmauum, (2) oTBETUMK, LOMMKHO BbIThb, Nony4mn nHgpopmaumio 6e3
Kaknx-rnmbo aHanornyHblX BOXeHUW, 1 (3) ncrew, AOMKHO 6biTb, MOHEC KOHKYPEHTHbIN yLiepb
BBMAY NOOOHbIX AENCTBUN OTBETUYMKAY.

[lenvikT B CBSI3W C HE3aKOHHbIM MPUCBOEHMEM SABNSIETCA YacTbio 3aKOHOAATENbCTBA O
He406POCOBECTHOMN KOHKYPEHLMM B CUCTEME MPELEEeHTHOro npaea. TakuM obpasom,
HE3aKOHHOE MPUCBOEHME BreYeT 3a coboii NPOTUBOMNPaBHOE MMM HEYECTHOE MCMOoNb30BaHNe
UMK 3aMCTBOBAHME YYXKON COBCTBEHHOCTH, 1 4acTo UCNoMNb3yeTcs Ans 060CHOBaHMSA UCKa B
Tex criyyasix, koraa He 6binM HapyLUeHbl NpaBa COGCTBEHHOCTM Kak TakoBble. HesakoHHoe
NPUCBOEHME MOXET MMETb OTHOLLIEHME K NMPOTMBOMPABHOMY 3aMMCTBOBAHUIO UMK
MOLLIEHHNYECKOMY MPUCBOEHUIO CPEACTB UM MMYLLLECTBA, KOTOPbIE BBEPEHbI OAHOMY NHLLY, HO
Ha caMoM ferne npuHaanexatT Apyromy.

Tak, ctaTbs 3 npoekTa 3akoHa «[1paBoBas CTPyKTypa oxpaHbl TPAANLMOHHBLIX 3HaHWA B LLpun-
JTanke» (2009 r.) onpenenseT «He3akoHHOE NPUCBOEHNE» Kak «(i) npnobpeTeHne, NpucBoeHne
UIN UCNONb30BaHWE TPAOMUMOHHBLIX 3HAaHWI B HapyLLEeHWE NOJIOXKEHU 3TOro 3akoHa, (ii)
n3BreyYeHne BbIrogbl U3 NpuobpeTeHns, NPUCBOEHNS UK UCMONb30BaHUA TPALULMOHHBIX
3HaHW, Koraa nuuy, KoTopoe NpuobpeTaeT, NpucBamBaeT NN NCNOMb3yeT TPaaAULMNOHHbIE
3HaHWS, U3BECTHO UM HEN3BECTHO MO NpPUYNHE HEBPEXHOCTU, YTO TPAAMLMNOHHbBIE 3HAHUS
6b1nn NpMobpeTeHbl, NPUCBOEHbI UM UCNOMb30BaHbI NOObLIMKX HeCcrpaBeaIMBbIMU CPeACTBaMMU,
n (iiil) opyrue Buabl KOMMEPYECKON OeATeNbHOCTM, NPOTUBOpEYaLLMe YECTHON NPaKTUKe,
KOTOpbIe NO3BONAIT U3BMEKaTb HECNPaBEANMBYIO Bbiroay U3 TPAAULMOHHBLIX 3HaHUIA» 1%°,

HenpaBomepHoe ucnonb3osaHue '’

B obGnacTtn nateHTOB topuanyecknii crnoeapb bnaka onpegensieTr «kHenpaBoMepHoe
UCMOnb30BaHUe» Kak «MCMonb30BaHWe naTeHTa Unu ¢ Lenbio NpoaneHnsa 4encTBus
UCKIMIOYMTENBbHOro NpaBa Ha He3anaTeHTOBaHHbIE TOBapbl, UNU C LieNbio HapyLLIeHWs
aHTUTPECTOBCKOro 3aKkoHoAdaTtenbcTBa». B uenom, topugndeckuin cnosapb briaka rmacur:
"HenpaBuibHOE NCNOMb30BaHME, HENPe4YCMOTPEHHbLIM UM HenpeaBuaeHHbIM obpa3om".
CnoBapwu onpeaensitoT HeNpaBoOMEPHOE MCMONb30BaHWE Kak HENPaBUITbHOE, HEBEPHOE UK
HeHaanexaliee ncnonb3oBaHve, NMbo HenpaBunbHOe NpUMeHeHe. HenpaBomepHoe
MCNonNb3oBaHNe MOXET Takke O3Ha4YaTb HeHaanexalee unu YypeamepHoe npumeHeHne, nnbo
OENCTBUSA, KOTOPbIE U3MEHSAIOT MPUCYLLYIO Liefb UM Ha3HaYeHne Yero-To.

104 CraTbsa 27 MexayHapoOHOro nakta O rpakaaHCKMX 1 NOMMTUYECKUX NpaBax, MPUHATOTO M OTKPLITOrO A

noanucaHusi, patudmkauum 1 NnpucoegmHeHunst pesontoumei NeHepanbHon Accamb6nien 2200A (XXI) ot

16 pekabps 1966 r., BctynueLiero B cuny 23 mapta 1976 1.

Pabouuni gokymeHT, Bepcus ot 1 aHBaps 2009 r. «[paBas cTpykTypa oxpaHbl TpaaULMOHHbIX 3HaHWi B LLpu-
JlaHke».

HekoTopble Aenerauumn npegnarany 4o6aBnTb TEPMUH «HENPABOMEPHOE UCMOMb30BaHUEY» B TEKCT AOKYMEHTA
«OxpaHa TpaguUMOHHbIX 3HAHWI: NepecMoTpeHHble uenn n npuHumnol» (WIPO/GRTKF/IC/18/5 Prov.),
Hanpumep, generauns MHgoHesnn n generauna Mekcukn. OpgHako generauus AscTpanum oTMeTuna, 4to

105

106



WIPO/GRTKF/IC/44/INF/7
MpunoxeHue, cTp.38

N3meHeHune

N3meHeHnem aBnsaeTca nepemeHa B 4eM-nmbo (topuamdeckuin cnosapb bnaka). 3T10T TEepMuUH
ABNAETCS CMHOHUMOM nepeaenkn. B ctaTtbe 6bis bepHckol KoHeeHyuu 06 oxpaHe
numepamypHbIX U Xy0oxecmeeHHbIX rpoussedeHud (1971 r.) npegycMoTpeHO, NOMUMO
npoyero, NpaBo aBTopa NPOTMBOAENCTBOBATL BCAKOMY U3BPALLEHUIO, UCKAXKEHWNIO N MHOMY
N3MEHEHMIO NPOU3BeaEHNs], CMOCOBHOMY HaHecTu yepb 4YecTu unu penytaumm aBTopa.

UckaxeHne

CornacHo onpeaeneHnto OKCgOpACKOro CroBapsa aHrMUNCKOro s3blka TEPMUH KUCKaXEHNE»
O3HavyaeT aKT OTCeYEHMS UMK U3bATUSA YacTn Yero-nnbo, 0COBEHHO KHUMM U UHOTO
OOKYMEHTa; U3MEHEHME NN YHUUYTOXEHNE YacTu CoaepKaHusa unu 3HadeHunsa. B cooTBeTcTBUM
co ctaTtbewn 6bis bepHckol KoHeeHyuu 06 oxpaHe numepamypHbIX U XyO00XeCcmeeHHbIX
rpoussedeHul (1971 r.) oxpaHa OT UCKaXXeHMS ABNSETCA OOHUM U3 aTpubyTOB NMNYHBIX
HeMMyLLEeCTBEHHbIX NpaB aBTopa.

B3anmHoe yBaxeHune

B npeambyne Heknapauuu OOH o npasax kopeHHbIx Hapodos (2007 r.) B3auMHOe yBaXeHue
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHWUI, K KOTOPbIM CreayeT CTPEMUTLCS B AyXe
coTpygHmnyectea. CornacHo onpegenexmtio OKcopacKoro CrnoBaps aHrmMNCKoro s3blka, CrioBo
«B3aUMHbIN» OTHOCUTCA K ABYM 1 Bonee noasm, NCNbITbIBAKOLWMM APYT K APYry OANHAKOBbLIE
YyBCTBA, MeXay KOTOPbIMW CYLLECTBYIOT ABYCTOPOHHME OTHOLLEHWSI.

B3anmocornacoBaHHble ycnoBus

Kpome npusHaHusa npaBa HauMOHarnbHbIX NPaBUTENbLCTB ONpeaensaTb YyCnoBmsa Aoctyna K
reHeTU4eCcKNM pecypcam, NyHKT 4 ctatbn 15 KoHeeHuuu o 6uonoaudyeckom pasHoobpasuu
(1992 r.) npegycmaTtpumBaEeT, 4TO «4OCTyM, B Cly4Yae ero npegocraBeHunsi, obecrnevmBaeTcs Ha
B3aMMHO COrfacoBaHHbIX YCNOBUAX U PErYNMPYETCS NONOXEHUSIMU HAaCTOSILLIEN CTaTbu».
NcnonHuTenbHbin cekpeTapb KBP oTmevaeT, 4To «KOHTpaKTbl iBNAOTCA Hanbonee obLuen
dopmoit perucTpaumm «B3auMHO COrfiacoBaHHbIX ycroBuii» 1%, B ctaTbsax 41-44 BOHHCKMX
PYKOBOASALLMX NPUHLMNOB NO o6ecnevyeHunto oCcTyna K reHeTUYeCKUM pecypcam U
COBMECTHOI0O UCMONb30BaHUs Ha cnpaBeANMBON U PpaBHOW OCHOBE BbIrog OT UX
NPUMEHEHUAN3NOXEHbI HEKOTOPbIE OCHOBHbIE TpeboBaHMSA B OTHOLLIEHUX B3aUMHO
COrracoBaHHbIX YCMOBUN.

Cratbs 18 Haronckoro npoTokona perynmpoBaHms SOCTyNa K reHeTUYECKMM pecypcam U
COBMECTHOrO 1CMNOSb30BaHMSA Ha CNpaBeasiMBOM U PaBHOW OCHOBE BbIFO4 OT UX NPUMEHEHUS K
KoHBeHumun o 6uonornyeckom pasHoobpasum (2010 r.) cneumanbHO KacaeTcst cobnogeHns
B3aMMOCOrnacoBaHHbIX YCroBui, npegycmatpusas, 4To «1. [Npun BbINONHEHWUN NONOXEHUN,
ykasaHHbIX B noanyHkTe (i) nyHkTa 3 (g) ctaTbu 6 1 B ctatbe 7, kaxgaa CTopoHa noowipseT
NOCTaBLUMNKOB W MONb30BaTeNen reHeTUYECKUX PECYPCOB WU/ TPaaULMNOHHBIX 3HAHWN,
CBSI3@HHbIX C rEHETUYECKMU pecypcamu, BKoYasi No Mepe HeobxoaumMocCTh BO
B3aMMOCOrnacoBaHHbIE YCIOBUSA NonoxeHuns o6 yperynuposaHum CnopoB, BKMovaLwme: (a)

«HernpaBOMEpHOE MCMNOMNb30BaHNe» NpeacTaBnseT cobov TEPMUH, UCNONb3yeMblIi B KOHTEKCTe KOHBEHLMK O
6uonornyeckom pasHoobpas3nm B pamkax NpoekTa TeKCTa AN NeperoBopoB MexayHapo4HOro pexvma
[oCTyna 1 COBMECTHOMO MCMOMb30BaHNSA BbIFOA, OT rEHETUYECKNX PECYPCOB U CBSA3AHHBIX C HUMU
TPaAULMOHHbIX 3HaHWIA. OH BblN MCNONb30BaH NPUMEHUTENBHO K AEWCTBUSIM, KOTOPbIE NPOTMBOpPEYaT
cornacoBaHHbIM Ha B3aMMHON OCHOBE YCIOBUSAM, B TO BPEMS Kak TEPMUH «HE3aKOHHOE MPUCBOEHME» UMEET
OTHOLLEHNEe MMEHHO K NpuobpeTeHuto 6e3 npeasapuTensHoro o6ocHoBaHHOro cornacusa. Cnosapu
onpefensaT HeNpaBoOMEPHOE UCMONb30BaHKE Kak HeMpaBuibHOE, HEBEPHOE UMW HeHaanexatluee
ncnonb3oBaHne, NMbo HenpaBuUITbHOE NpPYMeEHeHne. HenpaBomMepHOe MUCMOMb30BaHNE MOXET Takke
03Ha4aTb HeHaanexatllee U YypesMmepHoe NpuMeHeHne, NMbo AenCcTBUs, KOTOPbIE U3MEHSIIOT NPUCYLLYIO
Lenb Unyu HasHa4YeHne Yero-To.

107 Cm. pokymeHT UNEP/CBD/COP/4/22, nyHKT 32.
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IOPUCANKLMIO, B KOTOPYHO OHM NepeaanyT nobon npouecc yperynupoBaHms cnopos; (b)
NPUMEHUMbIN 3aKOH; W/unu (C) BapmaHTbl anbTEPHATUBHOIO yperynnpoBaHnsi CNOpPOoB, Takue
Kak nocpegHnyecTso unu apbutpax. 2. Kaxagas CtopoHa obecneumBaeT BO3MOXHOCTb
obpaLleHns 3a NOMOLLLI B paMKax CBOMX NPaBOBbIX CUCTEM B COOTBETCTBUM C NPUMEHUMbBIMU
FOPUCAMKLNOHHBIMM TpeboBaHUAMY B CRyvasx BO3HUKHOBEHWSI CMOPOB, NPOMCTEKAOLLNX U3
B3ammocornacoBaHHblx ycnosui. 3. Kaxgas CTopoHa NpUHUMAaeT B COOTBETCTBYHOLLMX
cny4vasx acpdekTMBHbIE Mepbl Ans: (a) obecneyeHns JOCTyna K NpaBoCyauMio; U

(b) ncnonb3oBaHUst MexaHN3MOB Anst o6ecneyYeHnss B3aMMHOrO NpuU3HaHWs 1 BbINOSTHEHUS
pPeLLUEHUN, BbIHECEHHbIX MHOCTPAHHbBIM Cya0M, U apbuTpaxHbIxX pewweHnin. 4. KoHgdepeHums
CrtopoH, BeicTynatwLlas B kayectse CoewaHna CTopoH HacToswero lNMpoTokona, npoBoanT
0630p ahPEKTUBHOCTM HACTOSILLLEN CTaTbM B COOTBETCTBUKN CO cTaTben 31 HacToswero
MpoTokonan.

Haronckui npoTokon perynupoBaHus 4OCTyNa K reHeTU4eCKUM pecypcam u
COBMECTHOro UCNoJIb30BaHUsA Ha cnpaBeAsIMBON U paBHOM OCHOBE BbIrog OT UX
npumeHeHus K KoHBeHUuM o bBuonornyeckom pasHoobpasum (2010 r.)

MpoTtokon 6bin NpuHAT B okTaA6pe 2010 r. B xoae gecdaroro cosewlaHmst KoHdepeHummn CTopoH
(COP 10), npoxogmeLuero B ropoae Haros, AnoHns. B cootBeTCTBUM CO cTaThen 1 Lenblo
lMpoTokona siBnsieTcs «obecnevyeHne COBMECTHOIO UCMOSb30BaHUS Ha CnpaBedIMBON U paBHOW
OCHOBE BbIrog, OT NPUMEHEHMNS FTEHETUYECKNX PECYPCOB, B TOM YKCIe NyTeEM obecrneyeHus
Hagnexaliero 4ocTyna K reHeTU4eCcKUM pecypcam 1 Haanexawen nepegadu
COOTBETCTBYIOLLNX TEXHOMOMMI, yYNTbIBAS BCE NpaBa Ha JaHHbIE PECYPChl N HA TEXHONOMMK, 1
nyTemM Hagnexawero hMHaHCMPOBaHUS, COAENCTBYS TakuM 06pa3oM COXpPaHEHUIO
Bronornyeckoro pasHoobpasnsi U YCTOMYNMBOMY UCMONb30BAHMIO €r0 KOMMOHEHTOBY.
"eHepanbHbIN cekpeTapb OpraHmsauun O6beanHeHHbIX Haumi 6yaet [eno3utapvem
lMpoTokona n OTKPOET ero Ans noanucanus B LieHTpanbHbIX yupexaeHnax OpraHmsaumm
O6beamHeHHbIx Hauwii B Hito-Mopke co 2 despans 2011 r. no 1 despans 2012 r.

Heckonbko cTaTein KOHKPETHO KacarTcsl TPaaULMOHHbBIX 3HaHWU, CBA3aHHbLIX C FEHETUYECKUMMU
pecypcamMmu, Takme kak ctatba 3 ([locTyn K TpaguLMOHHBIM 3HAHUSIM, CBSI3@HHbIM C
reHeTU4eCcKnMKn pecypcamm), ctatbs 12 (TpaguuMOHHLIE 3HAHUS, CBA3AHHbBIE C FTEHETUYECKUMN
pecypcamun) 1 ctatbs 16 (BbINONHEHWE NONOXEHUN HaLMOHaNbHOro 3akoHoA4aTeNnLCTBa UK
perynaTtMBHbIX TpeboBaHUIN, perynmpyroLwmx oCTyn K reHeTUYECKNM pecypcamM N1 COBMECTHOE
MCMOSb30BaHNE BbIro4, B OTHOLIEHUN TPagMLMOHHBLIX 3HaHWI, CBSA3aHHbIX C FTEHETUYECKMMN
pecypcamu).

Hauus

B topuandeckom crioBape Briaka TepMuH «Hauua» onpeaensieTcsa kak 6onbluas rpynna nogew,
NMetoLLMX obLlee NpoucxoxaeHue, a3blk, TpaguumMmn 1 o6bIYHO COCTABISOLLMX NOMUTUYECKYHO
eanHuly. TepMuH «rpaxaaHe» o6o3HavaeT hU3NYECKUX UMN IOPUONYECKUX MWL, KOTOpbIe
MPOXMBAIOT UINN UMEIOT pearibHOE U AeNCTBYOLLEE NPOMbILLIIEHHOE UM KOMMEpPYecKoe
NpeanpusaTAe Ha TOW UMK UHOW TaMOXeHHON TeppuTopun.'® B 3HaveHne TepMuHa «HaLUmmn»
3anoXeHo npeacraBneHve o cooblecTse noaen, copmmpoBaHHom Grnarogapsi obiemy
MPOUCXOXOEHWIO, KyNbType U UCTOPUK, a YacTo 1 Gnarogaps obliemy s3biky %, TepmuH
«KyNbTypHble 0BLMHBI» NPU3BaH BbICTyNaTb B KA4eCTBE 4OCTATOYHO LUMPOKOrO NMOHSATUS,
KOTOpOE BKIHOYAET rpaxaaH BCel CTpaHbl, «Hauuo», B Cny4asix, korga TpaauunoHHble
BblpaXKEHUsI KynbTypbl pacCMaTpPUBAIOTCS Kak NpuHaanexalume Bcemy Hapoay onpeaeneHHon

108 Nawnwnanb XKepse, «Cornawerne TPUMC. MpoekT n aHanmax». U3a. 3-e, Sweet & Maxwell, ctp. 161.

109 Nutep KyrenbmanH, «OxpaHa nuul, NpuHaanexatmx K MeHbLUMHCTBaM, 1 KyIbTYPHOTO pa3Hoo6pasuns
KOPEHHbIX HapoaoB» noa pea. A. doH Borganaoun n P. Bonbddpym, KOpuandeckuin exxerogiuk OOH, Vol. 11,
2007 r., cTp. 235.
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CTpaHbl. JTO coveTaeTcsi C NPaKTUKOW B APYrMX 06nacTax NOMUTUKM U CAYXUT AOMNOMHEHNEM K
2110
Heno,

HoBusHa

HoBu3Ha sBnseTcs 0OgHMM U3 KpUTEPMEB NATEHTOCNOCOOHOCTU NpU NpoBeAeHUN NboK
aKcnepTu3bl No cyulectsy. MN3obpeTeHne cumTaeTcs HOBbIM, ECIIN OHO He SBMSIETCH YacTbio
NpeaLWwecTBYOLWEro YPOBHS TexHukun',

B cooTteeTcTBMM cO cTaTber 33 [JoroBopa 0 nateHTHon koonepauun (PCT) HoBM3Ha
onpegenseTca cnegyrowmm obpasom: «[alns uenen mMexayHapo4HOW NpeaBapuTenbHON
3KCMnepTu3bl 3asBreHHoe N3obpeTeHne cHMTaeTCs HOBbIM, ECIIN €70 HE NOPOYUT
npegwecTByHOLWMI YPOBEHb TEXHUKK, KaK OH onpegeneH B NHCTpykuuny. lNMpasmno 64.1(a)
Wuctpykumm k PCT onpegenseT «npegLlecTBYOLWMN YPOBEHb TEXHUKMY» KaK «BCE TO, YTO CTano
AO0CTynHbIM Ny6nuke roe-nnbo B MMpe NnocpeacTBOM MMCbMEHHOMO PackpbITUs (BKHOYas
YepTexXu 1 apyrve UNcTpauun), cCHMTaeTcs nNpeaLwecTBYOWMM YPOBHEM TEXHUKN NpU
YCIOBWW, YTO TaKkoe pacKpbITUe MMENO MECTO A0 COOTBETCTBYIOLLEN AaTbI».

B ctatbe 54 EBponeickon nateHTHOM KoHBeHUun (ENMK) copgepxuTtes cneaytouee
onpegeneHne HOBU3HbI: «M300pEeTEHNE CYMTAETCS HOBbIM, ECINIU OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHWKM BKMOYAET BCE, YTO CTano obenocTynHbIM NyTeM NMMCbMEHHOMO
U YCTHOMO OMUCaHMUSA, NCNONb30BaHWA UK N6bLIM ApyruM cnocobomM A0 AaThl NoAaYn 3asiBKu
Ha eBpPONeNCcKUN NaTeHT».

Pasgen 35 Ceoga 3akoHoB CLUA 102 [YcnoBusi naTeHTOCNOCOGHOCTH; HOBM3HA] COAEPKUT
crnepytollee onpeaeneHve NoHATUS HOBU3HbI: «JINLIO UMeeT NpaBo Ha NoslyYeHne naTeHTa, 3a
UCKMoYeHneM criyyaes, korga (1) 3asiBneHHoe n3obpeTteHne 6bino 3anaTeHToBaHO, ONMCaHO B
neyaTHon nyGnvkKaumm, Haxogunochb B NyONMYHOM MCNONb30BaHUM UNN B NPOAaxe Unn 6bino
WHbIM 06pa3om JOCTYMHO Ny6nuke A0 hakTUYECKOM AaThl NoAauM 3asiBKM Ha 3asiBIEHHOE
n3obpeteHune; unu (2) sassneHHoe n3obpeTteHne BbiNo onMcaHo B NaTeHTe, BblAaHHOM B
COOTBETCTBMM C pasgenom 151, nnm B 3asiBke Ha NaTeHT, onyGrIMKOBAaHHOW UM CYUTAOLLENCS
onybnukoBaHHOM B COOTBETCTBUM C pasgenom 122(b), n B Takom naTteHTe unm Takon 3asiBke Ha
naTeHT, B 3aBUCUMOCTM OT 06CTOATENLCTB, HAa3BaHO MMSA ApYyroro nsobpertatens, a
haKkTMyeckas faTa nogayn 3asiBKv npeawecTtByeT hakTMYeCcKon gaTe nogaym 3asBku Ha
3asBrneHHoe n3obpeteHne» 12,

OckopbuTenbHbIN

OckopbuTenbHbi «OckopbUTEenbHbINY O03HAYaeT «Bbi3blBAKOLLMIA HEYAOBONLCTBUE, THEB UNN
obuay; NnpoT1BopevaLLnin rocnoAcTBYOLLEMY NPEeACTaBEHNIO O MPUITMYMAX 1 MOpanuy
(ropngunyeckun cnosapb brnaka).

0 noccapuit TepPMUHOB, OTHOCSLLIMXCS K HEMaTepuansHOMY KynbTyPHOMY Hacneauio, pas3paboTaHHbIi

HaumoHnanbHon komuccnernn Hnaepnangos no Bonpocam FKOHECKO, 2002 r. («...Haumen moxeT aBnsiTbCs
KynbTypHasi 06LuHa» ), uuTupyeTcsa B JOKyMeHTe « OxpaHa TpaguLMOHHBIX BbIPaXXEHU KyNnbTypbl/BbIpaXKeHWU
donbknopa: nepecmoTpeHHble Lenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

M1 CnpaBoyHrk BOMC no nHTennektyansHoi co6eTBeHHOCTH, nyGnukaums BOUC Ne 489 (E), 2008 r., cTp.19.

12 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-l.htmi#al_d1fbe1_19797_b0. Ccuinka penaetca Ha pasgen 35 Ceopaa 3akoHos CLUA 151 «Beigava
nateHTa», focTyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-title35-
partll-chap14-sec151.pdf, n pasgen 35 Csoaa 3akoHoB CLUA 122(b) «KoHdumaeHumanbHbIn cTaTyc 3a8BOK;
ny6nvkaums naTeHTHbIX 3asiBOK», 4OCTyNeH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chap11-sec122.pdf.


https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
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MaTeHT

MaTeHT onpegenseTcs kak «4OKYMEHT, ONUChIBaOLLMIN N306peTeHne, KOTopoe MoOXeT ObiTb
M3roTOBMEHO, UCMOMb30BaHO U MPOAAHO C paspelleHns BnaaensLua nateHTa. M3obpeteHne
npeacrasnseT cobon pelleHne KOHKPETHOM TeXHUYeCKoM 3agadn. aTeHTHbI AOKYMEHT
0ObIYHO COAEPXKMT, MO MEHbLLEN Mepe, OaHY hopMyIny M306peTeHns, NOMHbIN TEKCT ONUCaHUA
n3obpeteHnsa n bubnmorpaduyeckyro MHopmaumto, Takyto Kak nmsa 3assutens. OxpaHa,
npegocTasnsemMas naTeHToM, orpaHu4eHa BO BpeMeHu (Kak npasuno, 15-20 net nocne gatbl
noAayu 3asiBKv Unu Bbidayun nateHTa).

OHa Takke orpaHyyeHa TeppuTopmanbHO COOTBETCTBYIOLLEN CTPAHOW U cTpaHamu. lateHT
— 3TO cornaileHue mexagy nobpertartenem n ctpaHon. Takoe cornaiweHne no3sonseT
BnagenbLy He ONYCTUTb APYrnX NUL, K NU3roTOBMEHMIO, UCNOMNb30BaHMIO UMK Npoaaxe
3asBMNeHHOro n3obpeTteHus» '3,

MyHKT 1 cTaTbn 27 CoznaweHusi o mopaoebiM acrekmam rpas UHmesiiekmyarsbHou
cobcmeeHHocmu (CornaweHnune TPUIC) BecemnpHom Toproeon opranHusauumm (BTO) rnacur, yuto
«[...] naTeHTbI BbligaoTCA Ha Ntobble N306peTeHnsl, He3aBNCUMO OT TOrO, ABMSKTCA NN OHU
NPOAYKTOM Mnn cnocobom BO BCeX 06N1acTaX TEXHUKM, NPU YCIOBUK, YTO OHM obnagatoT
HOBW3HOWN, coaepXaTt n3obpeTaTenbCKMn YpOBEHb U SBNSKOTCA MPOMbILLNIEHHO NMPUMEHUMBIMU.
[...] naTeHTbI BbI4AIOTCA M NATEHTHbIE NpaBa MOryT OCYLLECTBNATLCA BHE 3aBUCUMOCTU OT
mMecTa nsobpeTteHusa, 0bnacTn TEXHUKN, a TakkKe OT TOro, BBO3SATCS NV NPOAYKTbI UIK
NPOU3BOAATCS HA MEeCTe».

CoxpaHeHue

CoxpaHeHue MMeeT ABa OCHOBHbIX 3fieMeHTa: BO-NePBbIX, COXPaHEHME XXNBOTO KyrbTYPHOro n
coumManbHOro KOHTEKCTa TPaANLMOHHBIX 3HAHWUI 1 BbIPaXXEHUI KyNbTypbl ANS NOAAEpXaHWS
TPaAULMNOHHON CUCTEMbI, B pamMKax KOTOPOW NPONCXOANT pas3BUTHE, Nepedada U3 nokoneHus B
NMOKOMEeHNe TPaaULMOHHBIX 3HAHUIN U BbIPaXXEHUI KyNbTypbl U yNpaBrieHne 4OCTYNOM K HUM; a
BO-BTOPbIX, COXpaHEHNe TPaaNULNOHHBIX 3HAHUN U BbIPaXXEHWUIA KyNbTypbl B 3a(PUKCUPOBaHHON
dopme, Hanpumep, B Cnyvasix Ux JoOKymeHTupoBaHus. CoxpaHeHne MoxeT ObITb HanpaBneHo
Ha oKa3aHue MOMOLLN B BbPKUBAHUN TPAOULMOHHBIX 3HAHWUI UMW BbIPaXXEHUN KynbTypbl ANs
OyayLMx NOKONEHUIN NCKOHHOW OBLLMHBI 1 oBecnevyeHne nx NpeemMcTBEHHOCTM B paMKax
TPaAULVNOHHON UITM YCTAHOBNEHHON 06bIYasiM CUCTEMBI, NMMOO Ha NpeaoCcTaBreHNe 4oCTyna K
HUM LLUMPOKOW 06LLEeCTBEHHOCTU(B TOM YMCNE YYEHbIX U UCCreaoBaTenen) B 3HaK NPpU3HaHNS KX
3HaYeHMUs KaK KOMNMEeKTUBHOrO KynbTypHOro Hacneaus Yyenosevectsa'™,

3aKoHbI 1 Nporpammbl He 13 06NacT MHTeNNeKTyanbHON CO6CTBEHHOCTU, HanpaBneHHbIe Ha
OXpaHy 1 NOOLLpEeHNe XNBOro Hacneaus, MoryT okasatb 60bLUYIO NOSb3Yy B Ka4YecTBe
[AOMOSTHEHUSA 3aKOHOB B OTHOLLEHMM OXPaHbl MHTENNEeKTyansHon cobCcTBeHHOCTU. [pyrue
MeXayHapoOHble NpaBoOBble CUCTEMBbI, Takne kak KoHgeHyus1 0 buonoaudyeckom pasHoobpa3suu
(1992 r.) n OpraHusaums Ob6beguHeHHbIX Haumin no Bonpocam obpa3oBaHus, Hayku 1
KynbTypbl (FOHECKO), kacatoTcsa acnekToB 0XpaHbl, COXpaHEHMS M 3aLuUTbl TPAAULMOHHbBIX
3HaHWIN 1 TPAAMLMOHHBIX BbIPAXEHWUIA KYNbTYpbl B UX KOHKPETHOM NONUTUYECKOM KOHTekcTe ™5,

MpeaBapuTenbHoe 060CHOBaHHOE cornacue

B HeckonbKnx MexayHapoaHbIX JOKYMEHTaXx, KacaroLMXcsl, B YaCTHOCTU OKpY>KatoLLen cpeasbl,
Hanpumep, B NyHKTe 4 cTtaTbn 6 BaszenbCcKom KOHBEHLMN O KOHTPOIE 3a TpaHCrpaHUYHOM
nepeBO3KON ONacHbIX OTX0A40B U ux yaaneHmem (1989 r.) n B KoHseHumm o 6G1nonorn4eckom
pa3Hoobpasun (1992 r.), ynommHaeTcs unm nogpasymeBaeTcs NpaBo Un NpuHLMN

13 moccapuin BOWC Ha noptane PATENTSCOPE.

14 0630p AesaATenbLHOCTM U pedynbTaTtoB padoTbl MexnpasutensctBeHHoro komuteTta (WIPO/GRTKF/IC/5/12),
nyHKT 37.

15 OxpaHa TpagnUMOHHbIX 3HaHU: OOHOBMNEHHbIV NPOEKT aHanu3a NpobernoB: NepecMOTPEHHbIV BapuaHT
(WIPO/GRTKF/IC/38/6), npunoxeHue |, cTp. 6.
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«npegsaputenbHoro ob6ocHosaHHoro cornacusi» (NMOC) nnu nHorga «cBoBOAHOrO,
npegsaputenbHoro o6ocHoBaHHoro cornacus» (CrocC).

B oTHOWweHMM focTyna K reHeTu4eckuM pecypcam, B nyHkTe 5 ctatbn 15 KoHseHuun o
Buonornyeckom pasHoobpasum (1992 r.) npegycmaTpuBaeTcsl, UTO OH «perynupyeTcd Ha
OCHOBe npeagapuTenbHoro o6ocHoBaHHoro cornacus Jorosapueatowert CTOpOHbI,
npegocTaBnsaLWwen Takne pecypcbl, ecnu ata CTOpoHa He peLunT uHaye».

B nyHkTe 1 ctatbm 16 Haronckoro npotokona perynupoBaHust 40CTyna K reHeTU4eCKUM
pecypcamM 1 COBMECTHOMO MCMOSfb30BaHWA Ha CrpaBeasiMBon U paBHOW OCHOBE BbIrO4 OT MX
npuMeHeHus Kk KoHBeHumm o 6ruonorndeckom pasHoobpasum (2010 r.) npegycmaTpuBaeTcs, 4T
«Kaxgasa CtopoHa npuHMMaEeT COOTBETCTBEHHO Crnyyalo Hagnexaiume n copasMmepHbie
3aKkoHogaTenbHble, agMUHUCTPATUBHBIE MU NOANTUYECKME Mepbl ANs obecneyeHns Toro,
4yT106bl 4OCTYN K TPAANLMOHHBIM 3HAHUAM, CBA3AHHbLIM C FEHETUYECKMMUN pecypcamMm, KOTopble
MCNONb3YITCH B Npeaenax ee tpucamkumnmn, ocyLecTBnsanca B COOTBETCTBUN C
npegsapuTenbHbiM 060CHOBaHHbIM COrfiacueM Unmn ¢ o4obpeHns 1 Npu y4acTnm KOPEHHbIX U
MeCTHbIX 0obLLme, 1 YTOObI BbINM yCTaHOBIEHbI B3aUMOCOrIaCoOBaHHbIE YCMOBUS, Kak
onpeeneHo B HaUMOHaNbHOM 3aKOHO4ATENbCTBE, PErynupyoLLemM AOCTYN K reHeTUYECKUM
pecypcamM 1 COBMECTHOE UCNONb30BaHNE BbIrOA, UNv B PErYNATUBHbBIX TPeOOBaHNSIX Apyrom
CTOpOHBI, rAe HaXOAATCA TakMe KOPEHHbIE U MECTHbIE OBLLMHbIY.

[MepBOHaYanbHO 3TO NOHATUE ObINO 3aMMCTBOBAHO U3 MEAULIMHCKOW 3TUKM,
npegycMaTpuBaBLLEl NpPaBo NauneHTa NpUHMMaTh peLleHne, NPoBOANTb NN HE MPOBOANUTL
MEANLMNHCKOE NTeYEHne Nocrie nony4yeHnst NonHoM nHopmMauumn o puckax 1 NpemmyLecTBax
Takoro KOHKPETHOro fneyveHusi. Hanpumep, B ctatbe 5 Bceobwien geknapaunm 1997 r. o reHome
yernoBeka M NpaBax YenoBeka NpeaycMaTpmMBaeTCs, YTO BO BCEX CryYasx uccnenoBaHus,
NeYeHns UM AMarHoCTUKM, OKasblBatoLLMX BIIMSIHNE HA reHOM YeroBeKa, cneayeT OueHMBaTb
noTeHumnanbHble PUCKM U NPENMYLLIECTBA M «NONYy4YnUTb NpeaBapuTerisHoe, CBOOOAHOE U
o6ocHOBaHHOE cornacme CoOTBETCTBYHOLLEro nuua». B ctatbe 6 Bceobwen aeknapaumm o
6roaTtuke n npaBax yenoseka (2005 r.) OpraHusaumm O6begmHeHHbIX Hauum no Bonpocam
obpasoBaHus, Hayku u kynbTypbl ((OHECKO) TpebyeTcst nonyyeHne «npeaBapuTenbHOro,
€cB060OAHOIro N 060CHOBAHHOMO Corfacus OT COOTBETCTBYHIOLLENO NnMua», korga pedb naeT o
«MNPEBEHTMBHOM, ANArHOCTUYECKOM M TepaneBTUYECKOM MEeANLMHCKOM BMEeLLATENbCTBEY UMK
«Hay4YHOM MCCreaoBaHUm.

OToT TEPMUH BbITEKAET N3 peann3aumm o6u.|,ero npuHUuna y4actma KOpeHHbIX Hapo40B B
NPUHATUN peLueHvuZ n (*)OpMyJ'IMpOBKe, peann3aumm n oueHke 3aTparmBalolnx nx nporpaMM”G.

MpunaratenbHoe «cBoGOOHOE» MCMONMBb3YETCA C Lienbto obecneveHnst Toro, 4Tobbl B Xoae
NeperoBOpoOB HE OCYLLECTBNSANOCH HAKAKOrO NPUHYXAEHUSA UM MaHWUNYNMPOBaHKWS, a CrIoBO
«npeaBapuTenbHOE» HanpaBfneHo Ha NPU3HAHWE BaXXHOW ponu dhakTopa BPEMEHM,
Heo6Xo04UMOro KOpPEeHHbIM Hapogam AN MOSIHOro aHanu3a NPEeAnoXeHUn, N yBaXeHne Toro
dakTa, YTO Ha AOCTUXKEHME KOHCeHCyca TpebyeTcsa Bpemsi. OHO Takke npegBocxuLLaeT
BO3MOXXHOCTb TOr0, YTO B pearlbHOCTU peLleHns, 0COBeHHO Te, KOTopble KacatoTca
MacwTabHbIX MHBECTULMI B 06NacTb pasBuTus, NPUHUMAOTCS KOPEHHBIMW HAapO4aMu 3apaHee.
MoHsATME «0BOCHOBAHHOIO» COrfacusa oTpaxaeT pacTyluee Npu3HaHue Toro, YTo OLEeHKa
BO34ENCTBUSA Ha OKPYXKaloLLyo cpeny 1 obLLecTBO ABAsSETCA HEOOXO4MMbIM YCNOBMEM ANs
no6oro npouecca NeperoBopoB 1 NO3BOMAET BCEM CTOPOHAM NPUHMMATb B3BELLEHHbIE
peLLeHns.

«Cornacue» npegcraenseT coboit npouecc, NocpeacTBOM KOTOPOro BbIAAETCA paspeLleHme Ha
OCHOBe B3auMHoro aosepusi. O6ocHOBaHHOE cornacue npeanonaraeT NpefocTaBeHme

16 MynkT 2 cTaTbn 32 Oeknapaumm OOH o0 npaBax KOPeHHbIX HapOAoB; CM. Takke PykoBoasLme NpuHLMMLI
pynnel OOH no Bonpocam pa3BuTUS B OTHOLLEHUW KOPEHHbIX HApO40B.
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YeTKNX MOACHEHUN, a TakkKe AaHHbIX O KOHTPAKTE, BO3MOXHbIX BbIrofax, NOCNEeACTBUSX U NYTAX
JanbHenWero Ncnosib3oBaHms. ATOT Npouecc AomMKeH ObiTb Npo3payvHbIM, a GOPMYNIMPOBKN —
MONHOCTbIO MOHATHLIMU AN KOPEeHHbIX Hapogos'!.

MpepwecTBYOWNIA YPOBEHb TEXHUKU

MpeaLwecTBYOLWNA YPOBEHb TEXHUKN B 0OLLIEM CMbICNE npeacTaBniseT cobon Bce 3HaHUS,
KOTOpble CyLleCcTBOBaNu 4o Noga4yn COOTBETCTBYHOLLEN 3asBKM UM AaTbl NTPUOPUTETA,
He3aBMCUMO OT TOro, CyLLLEeCTBOBaNM M OHM B MMCbMEHHOW hopmMe unu B oopmMe YCTHOro
packpbITUs. B HEKOTOPbIX MPaABOBbLIX LOKYMEHTAX CYLLECTBYIOT pasnuyumst Mexay nevaTHbIMU
ny6nukaumsiMm, yCTHbIM packpbiTUEM M NpeablayLLMM UCNONb30BaHUEM U MECTOM
NPOUCXOXAEHUS NyGnuKauum unu packpbitmsa e,

Ons uenen PCT onpepeneHne npeaLllecTBYOLWEro YPOBHA TEXHUKM B npasune 33.1
WHctpykumm k PCT nmeet cneaytoLlyto hopmynMpoBKY: «BCe TO, YTO CTano AOCTYynHO nybnuke
rae-nmbo B Mmpe NOCpeacTBOM NMUCbMEHHOrO PackpbITUA (BKMOYasa YepTexn n apyrme
WNNIOCTPaUUN) U YTO MOXET ObITb NONE3HLIM NPU ONpeaeneHnn, ABnsSeTca N 3assneHHoe
n3obpeTeHne HOBbIM N COOTBETCTBYET NN OHO U3obpeTaTenbCKoOMY YPOBHIO (T.e. ABNAETCH nu
n3obpeTeHne o4eBMAHBIM UM HET) NPWU YCNOBUK, YTO pacKpbiTUE CTano AOCTYMNHbIM A0 AaThl
MEXOYHapOL4HOM nogaymny.

B cnyyae c EBponon, B nyHKkTe 2 ctatb 54 Egponelickol nameHmHoul KoHeeHyuu (ETMK)
AaeTtca onpeaeneHne 3KBUBarieHTHOrO TEPMMHA «YPOBEHb TEXHMKNY KaK BKITHOHAIOLLEro «BCe,
YTO cTano obLeaoCTyNHbIM NyTEM MUCbMEHHOIO MM YCTHOIO ONUCaHUS, UCMOMNb30BaHUSA UK
nobbiM apyrnm cnocobom 4o AaTbl NO4aYM 3asBKU Ha €BPOMENCKMI NaTeHT». B oTHoweHum
aToro nonoxeHus EMNK, B Pykogodsiwux npuHyunax rno rnpoeedeHUro 3Kcrnepmusbl 8
Eeponetickom nameHm+yom Begomctae (EMNB) npeaycmaTtpuBaeTtcs, YTo «cnegyeTt NpUHSATbL BO
BHMMaHue LWMPOTY 3TOro onpeaeneHus. He cywecTByeT Kakmx-nimbo orpaHuyeHui B
OTHOLLIEHUN reorpan4eckoro MecTonONOXEHUS, UK A3blka NN OPMbI, B KOTOPOK
COOTBETCTBYIOLLAA MHOpMaLusa ctana oCTynHoW nybnuke; Takke He npegycMaTpuBaeTcs
CPOK OeNCTBUS OKYMEHTa Unn Apyrnx UCTOYHMKOB MHAopmaunn. OaHako CyLecTByHOT
HEKOTOpble KOHKpPEeTHble UcknoveHus (cm. G — V))».

B pasgene 35 Kogekca 3akoHoB CLUA 102 npealwecTBYOLWNA YPOBEHb TEXHUKM KOCBEHHO
onpegensaeTcs NocpeacTBOM KOHLENUUN HOBU3HbI, Kak BCE, YTO «3anaTeHTOBaHO, OMMCaHo B
neyaTHow nyGnukaummn, Haxogunock B Ny6rMYHOM UCMOMNbL30BaHWUM UK B Npogaxe unm 6uino
WHbIM 06pa3oM AOCTYMHO Ny6nvke Ao hakTnyeckon Aatbl Nogayvm 3asBKn Ha 3asiBIeHHOe
n3obpeteHune; unm (2) 3asiBrneHHoe n3obpeTteHme ObiNo onMcaHo B NaTeHTe, BblAAHHOM B
cooTBeTCTBMU C pa3genom 151, unu B 3asBke Ha NaTeHT, onybrMKoOBaHHON NN CYUTAIOLLENCS
ony6nnkoBaHHOW B COOTBETCTBMM C pasaernom 122(b), n B Takom naTeHTe nnv Takon 3asiBke Ha
naTeHT, B 3aBUCUMOCTUN OT OBCTOATENBLCTB, HAa3BaHO UMS Apyroro nsobpetatens, a
dakTnyeckan gata nogaym 3asBkv NnpeawecTByeT hakTuyeckon aate Nogaym 3asiBKM Ha
3anBrneHHoe n3obpeteHune» '°.

7 CtueeH AnneH n AnekcaHgpa KcaHTaku, «Pasmbiwnenms o KoneseHuun OOH o npaBax KOpeHHbIX HapodoBy,

Oxkcpopa v MNoptnena, OperoH, ctp. 49. CM. Takke «MoCTOsIHHBIA hOPYM MO BOMPOCaM KOPEHHbLIX HApOAOB
npu 3koHommyeckom 1 CoumansHom Cosete OOH», yeTBepTas ceccust, u «OTYET 0 MeXayHapOAHOM
CeMuHape Mo MeToankam B OTHOLLEHUM CBOOOAHOro NpeaBapuTenbHOro 060CHOBaHHOMO COrnacust U KOPEHHbIX
HapogoBy, E/C.19/2005/3, cTp. 8.

18 Cnpaso4Huk BOMC no nHtennektyansHon cobcTBeHHoCTH, nyGnnkaums BOMC Ne 489 (E), 2008 r., cTp.19.

119 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-l.htmi#al_d1fbe1_19797_b0. Ccuinka penaetca Ha pasgen 35 Ceopaa 3akoHos CLUA 151 «Beigava
nateHTa», focTyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-title35-
partll-chap14-sec151.pdf, n pasgen 35 Csoaa 3akoHoB CLUA 122(b) «KoHdumaeHumanbHbIn cTaTyc 3a8BOK;
ny6rvkaums naTeHTHbIX 3asiBOK», 4OCTyNeH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chap11-sec122.pdf.


https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap11-sec122.pdf
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap11-sec122.pdf
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B pasgene 29 AnoHCKOro NnaTeHTHOrO 3aKOHa «NMPeALUEeCTBYIOLWNA YPOBEHDb TEXHUKNY»
onpegendetcs Kak «(i) nsobpeTeHus, KoTopble ObIIM NYGANYHO N3BECTHBI B ANOHUN NN B
Apyromn cTpaHe o nogayun 3asBku Ha nateHT: (i) nsobpeTeHus, kKoTopble Ny6rMyHO
MCNONb30Banucb B ANOHUM UNK OpYron cTpaHe, 4O NO4AaYM 3asiBKU HA NATEHT; U

(iii) n3obpeTeHus, koTopble BbINN oNMcaHbl B pacnpocTpaHeHHoOW nybnukaumm, unu
n306peTeHnst, KoTopble cTanu Ny6InNYHO AOCTYMHbI C NOMOLLBI CPEeACTB SNEKTPOHHOM
KOMMYHUKaLuM B ANOHUM WU B APYroi CTpaHe, 40 nojdayn 3asiBK1 Ha naTeHT» 120,

OxpaHa

«OxpaHa» B pabote KomuTeTa npnobpena TeHAEHUMIO K TPAKTOBKE OXPaHbl TPAANLMOHHBIX
3HaHWIA U TPAAMLMOHHBIX BbIPAXKEHUI KyNbTypbl OT HEKOTOPbIX (POPM HECAHKLMOHUPOBAHHOMO
“cnonb3oBaHUsa TpeTbUMK cTopoHammn'?!. PaspaboTaHbl 1 NPUMEHSIIOTCS ABE POPMbl OXPaHbI.

[MosumugHas oxpaHa

WccnepyoTcsa aBa acnekrta NO3UTUBHON OXpaHbl TPAgUUMOHHBIX 3HAaHWUIA U TPaAULNOHHbBIX
Bblpa)XeHW KynbTypbl MOCPEACTBOM NpaB MHTENNEKTYyanbHON COGCTBEHHOCTU, NPUYEM OAMH U3
HUX KacaeTcs NpensaTCTBOBAHUSA HECAHKLMOHNPOBaHHOMY UCMOMb30BaHUIO, a BTOPOW KacaeTcs
aKTUBHOIO MCMNOMb30BaHNsS TPaAULMOHHBIX 3HAHUA N TPAOULMOHHBIX BbIPaXXEHUIN KyIbTypbl
WCKOHHOW 00w mHoM camoin. Kpome Toro, npMMeHeHMe K NO3UTUBHOW OXpaHe TpaauLUMOHHbBIX
3HaHWN 1 TPaaULNOHHBIX BblpaXXeHWU KynbTypbl MOAX0A0B, HE OCHOBAHHbLIX Ha
WHTENMNeKTyanbHOM COGCTBEHHOCTU, MOXET ObiTb AOMONHUTENBHOW MEPOK NO UCMOMb30BAHNIO
npaB MHTEMNNEeKTyarnbHON COBCTBEHHOCTUN N OCYLLIECTBNATHECA COBMECTHO C OXPaHON
WHTenneKTyanbHon co6cTBeHHOCTM %2, Hanpumep, No3uTUBHAas oxXpaHa TPagULMOHHBIX 3HaHWI
N TPagMLMOHHLIX BblPaXKEHUIN KyNbTypbl MOXET NPensTCTBOBaTb MOCTOPOHHUM fiMLaM B
MONYYEHUN 3aKOHHOIro A40CTyNa K TpaguUMOHHBIM 3HAHUSIM U TPaOULMOHHBbIM BblpaXXEeHUAM
KynbTYypbl UMK NCNOSb30BaHUU UX AN NOMYy4YeHUss KOMMEePYEeCKOW BbIroAbl B OTCYTCTBUE
cnpaBeanuBoro COBMECTHOrO Norb3oBaHNA COOTBETCTBYIOLLUMU MPperMMyLLeCTBaMMU,

OQHaKO OHa Takke MOXeT ObITb MCNOfb30BaHa HOCUMTENSIMU TPAAULMOHHBIX 3HAHUIA U
TPAAMLMOHHBIX BbIpaXXEHWIN KyNbTypbl 451 CO34aHNA COBCTBEHHbLIX NPEANPUATUA Ha OCHOBE X
TPaAULMOHHBIX 3HaHWUI U TPAAMLMOHHbBIX BbIPAXXEHUIA KynbTypbl 123,

3awumHas oxpaHa

TepMuUH «3aLLMTHaa oxpaHa» OTHOCUTCS kK noaGopke cTpaTernii Ans obecneyeHunst Takoro
MONOXEHNS, YTOObI TPETbU CTOPOHbI HE NOMYyYanu He3akoHHbIX UM HEOBOCHOBaHHbIX NPaB
WHTENeKTyanbHoW COGCTBEHHOCTM B OTHOLLEHUW TPaAULMOHHBIX BbIpaXXeHUI KynbTypbl,
00BEKTOB TPAAMLMOHHbBIX 3HAHUIA U B3aUMOCBSA3aHHbIX reHeTu4ecknx pecypcos ', 3awwmTHas
oXpaHa TPaAMUMOHHBIX 3HAHWI BKMOYaET Mepbl MO NPEABOCXULLEHUIO UM NPU3HAHNIO
HeOelCTBUTENbHBIMU TEX NATEHTOB, B KOTOPbIX HE3aKOHHLIM 06Pa3oM yXe CyLLecTByoLLne
TPaAMUMOHHBIE 3HAHUS 3asIBMSIOTCS B KAYECTBE M300PETEHWN.

Mpouenypsbl

Mpoueaypbl NpeacTaBnaT cobor NpaBoBbIe CornalleHnsl, KOAEKChl NOBEAEHUS, pyKoBoAsLINE
NPUHLMMbI UKW YKa3aHWUsi Ha TO, Kak Ntoaun A0MKHbI BECTU cebsi B onpeaeneHHbIX
obcToaTenbcTBax. OHM MOTYT UCMONb30BaTLCA ANS Pa3paboTKN OGLLMHHBLIX HOPM B
OTHOLLEHMWN PacrnpPOCTPaHEHNsI 3HAHWI 1 UCMONb30BaHMSA UX CTOPOHHUMM NULAMU, a TakkKe Ans

120 CM. AnoHCKMIn NaTeHTHLIN 3aKoH; AocTyneH Ha: https://www.wipo.int/wipolex/en/details.jsp?id=16061.

21 O630p AeaTensHOCTU U pesynbTaTtos paboTsl MexnpaeutenscteeHHoro komuteTa (WIPO/GRTKF/IC/5/12),
nyHKT 20.

122 Tam xe, nyHKTbI 21 1 22.

123 Tam xe, nyHKT 21.

124 Tam xe, nyHKT 28.
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COAENCTBUSA N3MEHEHUIO MHEHNS U BbipaboTKe HOBbIX HOPM. Kak npasuno, npoueaypbl HOCAT
rMBKMIN XapaKkTep U Co BpeMeHeM MOryT MeHsATbCA. OHM MOryT UCMOMb30BaTbCA Kak cCpedcTBO
ONS JOCTUXKEHUsT onpeaeneHHbIX Lenen, KOTopbIX He yaanocb 40CTUYb obpalleHnem K Apyrum
obnactam npaea. Npouenypbl, NpeacTaensaowme cobon odumumanbHble U HeodULManbHble
pyKoBoAsLLME NPUHLNMBI B OTHOLLEHUN NOBEAEHUS, MOTYT COAENCTBOBATL BbICTPanUBaHMIo
OTHOLLEHWI 1 co3aaBaTb BO3MOXHOCTU AN BO3HUKHOBEHWS HOBbIX OTHOLLEHWIA 120,

MocTaBWwmKKu n nony4yartenu reHeTu4eCKnux pecypcoB

MocTaBLUKKX 1 NonyYaTeny reHeTUYEeCKNX PECYPCOB MOTyT BKIHOYaTb NPaBUTENbCTBEHHbIN
cekTop (Hanpumep, NpaBUTENbCTBEHHbIE MUHUCTEPCTBA, NPaBUTENbCTBEHHbIE YYPEXOEHUS
(HauMoHarnbHbIe, peroHarnbHbIe UMM MECTHbIE), BKIHOYasi yYpexaeHus, oTBevaroLLme 3a
aaMWHUCTPATMBHOE ynpaBfieHNe HaLUMOHamNbHbIMU Napkamy U NPaBUTENbCTBEHHbLIMU
3eMIsiMK); TOPrOBIIKO UMM OTPACIV NPOMbILLNEHHOCTU (Hanpumep, dhapmaueBTnYeckasl,
NPOAOBONbLCTBUE U CENbCKOE XO3ANCTBO, OBOLLIEBOACTBO U NPeanpuUsATUS KOCMETUYECKOM
oTpacnu); Hay4yHo-uccrnegoBaTenbCKUe yupexaeHus (Hanpumep, yHUBepCcUTeThbl, 6aHK1 reHoB,
BoTaHn4eckne cagbl, MUKPOOHbLIE KONMEKLUMN); XPaHUTENM FEHETUYECKUX PECYPCOB M HOCUTENM
TPaAMUMOHHBIX 3HAHMI (Hanpumep, accoumaummn XUnepoB, KOPeHHbIe HAapOAbl UMM MECTHbIe
coobLlecTBa, HapoaHble opraHM3auun, TpaauLMOoHHbIE hepmepckme coobLLecTBa); u apyrue
(Hanpumep, BNagenbLbl YaCTHbIX 3eMeflb, PYNMbl N0 COXpaHeHuo Npupoab! 1 T.4.) 28

O6LwecTBEeHHOEe AOCTOAHUEe

O6LecTBeHHOE AoCTOsSIHNE B BOMbLUMHCTBE CrydYaeB TBOPEHUE cUMTaETCs 00 EeCTBEHHbLIM
OOCTOSAHMEM, €CNN OTCYTCTBYIOT NPaBOBbIE OrpaHNYeHNs ANa ero UCNosib30BaHMs LUMPOKOW
ny6nukon'?’

tOpuanyeckuin cnosapb bnaka gaet cneayollee onpeaeneHne obLecTBEHHOro AOCTOSHUS:
«COBOKYMHOCTb U306peTeHN UM TBOPYECKNX NPOU3BEAEHUN, KOTOPbIE HE OXPaHSOTCA
npaBaMu UHTENNEeKTyanbHON COBCTBEHHOCTM N MO3TOMY AOCTYMNHbI AN GecnnaTtHoro
MCronb30BaHNA NobbIM YenosekoM. [locne yTpaTtbl NN UCTEYEHUsI CpoKa AenCTBUSA
aBTOPCKOro npasa, NpaBa Ha TOBapHbIN 3HaK, NateHTa U KOMMepPYECKon TanHbl OXpaHsaemas
UMW NHTEeNNeKTyanbHass CO6CTBEHHOCTb CTAHOBUTCS YaCTbo 0OLLECTBEHHOIO AOCTOSHUSA U
MoxeT 6bITb NpucBoeHa NbbiM NMLOM 6e3 OTBETCTBEHHOCTU 3@ HapyLUEeHWEeY.

O6wecTBeHHOE JOCTOsAAHME B 061aCTU aBTOPCKOrO NpaBa M CMEXHbIX MpaB onpeaenseTcs Kak
«obnacTb NpUMEHeHNs1 Taknx paboT N 06 bEKTOB CMEXHbIX NpaB, KOTOPbIe MOTyT
MCNONb30BaTbCA M JKCMIyaTMpoBaTbCs NoObIM YernoBekom 6e3 paspeLLeHns n

6e3 06s3aTenbCTBa ynavymMBaTh BO3HArPaXKaeHNe COOTBETCTBYHOLLMM Briagernblam aBTOPCKOro
npaBa U CMEXHbIX NPaB — Kak NpaBuso, BCNEACTBUE NCTEYEHUS UX CPOKA OXPaHbl, UK
BCMNeACTBUE OTCYTCTBMSA MEXAYyHapoaHOro oroBopa, obecnevmBatoLLero nx oxpaHy B AaHHOM
cTpaHe» 128,

Kak npasuiio, NPUMEHNTENTbHO K NaTeHTHOMY 3akOHOA4AaTes1bCTBY obLiecTBeHHOE AOCTOsSIHNE
BKIMlO4aeT 3HaHuaA, ngen n uHHoBauun, B OTHOLLEHUN KOTOPbIX NTNLUO Ui opraHn3auuna He
MMEIOT npanB cobcTBEHHOCTU. 3HaHUSA, OEN N MHHOBALIMM CYNTAKOTCS OOLLECTBEHHbIM
OOCTOAHNEM, eClTn HE CyLeCTBYET NpaBOBbIX OFpﬁHVI‘-IGHI/IVI AnAa X ncnosyib3oBaHUA (C y4yeTOM
pasnmqmﬁ B KOHKPETHbIX 3aKoHOAaTellbCTBaxX N CyLLeCTBOBaHUA, B CBA3N C 3TUM, PA3JTINYHbIX

125 IxeitH AHOEPCOH, «/ICKOHHbIE/TPaaNLIMOHHbBIE 3HAHUS U MHTENNEeKTyanbHas co6CTBEHHOCTb, LieHTp
n3yyeHust o6LLLECTBEHHOIO AOCTOSHUS, YHUBepcuTeT [btoka, 2011 r., LOCTYNHO Ha:
http://www.law.duke.edu/cspd/itkpaper.

126 Cm. pokymeHT WIPO/GRTKF/17/INF/12.

127 Cm. pokymeHT SCP/13/5.

128 My6nmkaums BOUC «Pykoeoacteo BOMC no goroBopamM B 06M1acTv aBTOPCKOTO MpaBa M CMEXHBbIX Mpas 1
'noccapuii TEpMMHOB MO aBTOPCKOMY MPaBy M CMEXHbIM NpaBam».


http://www.law.duke.edu/cspd/itkpaper
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o0l eCTBEHHbIX AOCTOSIHWUI), MOCNE UCTEYEHUS Cpoka AENCTBUS NaTeHTOoB (00bI4YHO 20 neT), u
€CNnN OHM He NPOAMEBAOTCS, NOCNE aHHYNMPOBAHMSA U NPU3HAHUSA NATEHTOB
HegencTeBuTeNbHbIMK 122,

Ponb, cTpykTypa 1 rpaHuubl «06LLEeCTBEHHOro 4OCTOSAHUSA» OCTalTCA NPeAMETOM aKTUBHbIX
o6cyxaeHun Ha pasnuyHbix opymax, Bkntodasd BOMC n MKIP. 3HayeHune TepmuHa
«0BLLEeCTBEHHOE AOCTOAHNE» MPUMEHUTENBHO K TPAAULMOHHBIM 3HaHUAM U TPaAULMOHHBIM
BblpaXXeHnsiM KynbTypbl 6onee nogpobHo paccmaTpmBaeTcs B «3anvcke 0 3Ha4YeHU TepMuHa
«0bLEecTBEHHOE JOCTOSIHME» B CUCTEME MHTENSEKTYanbHOM COOGCTBEHHOCTM CO crneumanbHom
CCbISIKOM Ha OXpaHy TPaAULUMOHHbBIX 3HaHUN U TPAANLMOHHbBIX BblpaXKeHWIA
KynbTypbl/BbipaxkeHun dponbknopa» (WIPO/GRTK/IC/17/INF/8).

O6wenocTynHOCTb

Ha coBewaHum 'pynnbl TEXHNYECKUX SKCMEPTOB M HOPUCTOB MO TPAAULMNOHHBLIM 3HAHUSM,
CBSI3aHHbLIM C reHETUYECKUMUN pecypcamMm, B KOHTEKCTE MEeXAYHapo4HOro pexxMMma goctyna u
COBMECTHOrO MOMb30BaHUSA Bbirogamun aKkcnepTbl 06Cyannmn TepMmHbl «0BLLECTBEHHOE
O0CTOSAHME» U «OBLLEeAOCTYMHOCTbY CO CNeumnanbHON CCbINIKOM Ha TpaauUMOHHbIE 3HaHUS,
CBsI3aHHbIE C reHeTMYECKMMU pecypcammn: «TepMUH «0bLLEeCTBEHHOE AOCTOSIHUEY, KOTOPbIN
ncnonb3dyetca Ans obo3HaveHns 6ecnnaTtHON JOCTYNHOCTU, U3BAT U3 KOHTEKCTa U MPUMEHEH K
o6LWwenoCTynHbIM [TPaAULMOHHBIM 3HaHUAM], CBA3aHHBIM C FEHETUYECKMMU pecypcamu.
CornacHo obLiemy noHMMaHMo 0bLLLEeSOCTYMHOCTH, OHa He 03Ha4vaeT BecnnaTHoOn
poctynHoctn. Obliee noHMMaHMe obLLEOCTYNMHOCTU MOXET O3HavaTh, YTO CYLLLECTBYIOT
onpeaeneHHble YCroBus AN YCTAaHOBIEHMS B3aUMOCOITIaCOBaHHbIX 0083aTeNbCTB, Taknx, Kak
nnara 3a goctyn. [TpaguuMoHHble 3HaHWSI] HEPEOKO CHUTAKTCA OTHOCALLUMMUCA K
06LecTBEHHOMY AOCTOSIHUIO U, KaK CrieACcTBue, ABMAIWMMNCA AOCTYNHbIMKM 6ecnnaTtHo, Kak
TONbKO OHN U3BATHI N3 UX KOHKPETHOrO KyNbTYPHOro KOHTEKCTa U pacnpocTpaHeHbl. OgHako
Henb3da cebe npeacTaBvTb, YTO [TPAaAULNOHHbBIE 3HAHWS], CBSI3aHHbIE C FTEHETUYECKUMM
pecypcamu, KoTopble cTanun obLieaoCTynHbIMU, HUKOMY He NpuHaanexat. B pamkax
KoHLenuumn obLieaoCcTynHOCTM No-npexHemy TpebyeTca nonyvyeHme npeaBapuTeribHoro
MHPOPMMPOBAHHOIO cornacus Brnagenbsua [TpaguuMOHHbLIX 3HAaHWI], KOTOPbLIN MOXET ObITb
ornpeaeneH, paBHO Kak TpebyeTcs NpMMEHEHNE COOTBETCTBYHOLLMX MOSIOXKEHNA O COBMECTHOM
NoMb30BaHMKN BbIrogamMu, B TOM YUCIE €Crv UIBMEHEHWNE B UCMOSb30BaHNM IBHO 00YCnoBneHo
MONyYEHHbIM paHee npegeapuTeribHbIM MHPOPMUPOBAHHBIM cornacueM. B crniyyae
HEBO3MOXHOCTM onpeaenenuns Bnagensua beHeduumapbl BCe e MOryT ObiTb yKasaHbl,
HanpumMep rocygapctesom» 30,

PeecTpbl TpaAULMOHHbIX 3HAHUI

PeecTpbl MOXXHO aHanU3MpoBaThb C CaMblX Pa3HbiX Todek 3peHusi. C TOYKM 3peHust npaBa
peecTpbl MOXHO OXapakTepu3oBaTb Kak AeknapaTuBHbIe Uv NpaBoyCcTaHaBNMBatoLLve B
3aBVMCMMOCTU OT CUCTEMbI, B pamKax KOTOPOW OHU yupexaeHbl 3.

CornacHo geknapaTtMBHOMY peXnMy, KacarLemycs TPaguLMOHHbIX 3HAaHUIA, NpaBa Ha
TPaAMUMOHHBIE 3HAHWUSI HE BbITEKAOT HU U3 KAKOrO akTa NpaBUTENbCTBA, @ OCHOBBLIBAOTCS Ha
NpeaLecTBYOLLMX NpaBax, BKINoYas yHacrneoBaHHble OT NPeAKoB, OOblYHbIE, NTUYHbIE
HeuMyLLeCTBEHHbIE NpaBa ¥ NpaBa YenoBeka. B cnyyae ¢ geknapaTUBHbIMU peecTpamu, XoTs
perucTpaums 1 He BNUSIET HA CYLLLECTBOBAHWE TakuMx NpaB, OHa MOXET UCMOb30BaThLCS

29 Cm. pokymeHT SCP/13/5.

130 Cm. UNEP/CBD/WG-ABS/8/2, OTu4eT 0 paboTe coBelLaHust Mpynmnbl TEXHUYECKMX IKCTIEPTOB 1 IOPUCTOB MO
TPaaWLMOHHBIM 3HaHWNSIM, CBA3aHHBLIM C FEHETUYECKMMMW PECYPCAMU, B KOHTEKCTE MEXAYHAPOOHOro pexnmMa
[OCTyna 1 COBMECTHOIO MoNb30BaHUA BbIrogamu.

Ponb peecTtpoB 1 6a3 AaHHbIX B OXpaHe TPaAULUMOHHBIX 3HAHWIA: CpaBHUTENbHbIM aHanua. OTtyeT UNU-IAS,
saHBapb 2004 r., cTp. 32.
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naTteHToBe4aMu Ang aHanu3a U3BeCcTHOro YPOBHS TEXHUKU U NS OCnapyBaHNS BblAAHHbIX
NaTeHTOoB, B KOTOPbIX MPSAMO UITM KOCBEHHO UCMNOMb30BaHbl TPaAULMOHHbIE 3HaHUA. Korga
Takme peectpbl PYHKUMOHUPYIOT B 3MEKTPOHHON hopMe U AOCTYNHbI Yepes NHTepHeT, BaXHO
cosfaTb MexaHuaMm, obecneuvnBaloLLmii 4ENCTBUTENBHOCTb AaT BHECEHUS 3anucen o
TPaAULMNOHHbBIX 3HAHUAX AN4 Lenen npoBeaeHnsa nomcka no HOBM3HE U M300peTaTenbCckoMy
YPOBHI0. TpeTbs yHKUMS, KOTOPYKO MOTYT BbIMOMHATL 3TU peecTpbl, COCTOUT B COAENCTBUN
COBMECTHOMY MOJIb30BaHMI0 BbirogaMu Kak norib3oBaTensiMu, Tak 1 nocTaBLimMkammn =2,

lMpaBoycTaHaBnvBawLLMe peecTpbl ABNATCHA YacTblo NPABOBOro pexuMa, npecnegyowero
uernb NpeocTaBreHns NpasB Ha TpaguLMOoHHbIe 3HaHWA. B npaBoycTaHaBnusarolne peecTpsbl
BHOCSITCS 3anvcy O NpefocTaBrneHHbIX Bnagenbuy TpaauuMOHHbIX 3HaHMI npaBax (a UMEHHO
NCKMIOYMTESNBHBIX MMYLLLECTBEHHbIX MpaBax) B Lensax obecnevyeHnsa oxpaHbl 1 NpU3HaHWS ero
NUYHBIX HEUMYLLLECTBEHHbIX, UMYLLIECTBEHHbIX U IOPUANYECKUX NHTEepecoB. BonbLIMHCTBO
TMNOBbIX NPaABOYCTaHABNBAOLLMX PEECTPOB ABNAOTCA NYONNYHBIMWU NO CBOEMY XapakTepy,
yNpaBnsoTCA HAUNOHaNbHBIM OpraHoM U OYHKLMOHMPYIOT HA OCHOBE 3akKoHa Uin
NOA3aKOHHOro akTa, B KOTOPOM YeTKO onpefenserca nopsagok ocyLwecTBneHus
OEeNCTBUTENBHOW perncTpaumm TpagmumnMoHHbIX 3HAHUIN U ee opuLmManbHOro NPU3HaHNA K
opobpeHunda. B kayecTBe TakoBbIX OHW MOTYT Bbi3blBaTb 60MbLUE NPOTUBOPEYNIA U CIIOXKHOCTEN
C TOYKM 3PEHUSA UX NOCTPOEHMS, a Takke NOPoXAaTh onpeneneHHble KpuTnieckne npodnemsl n
BOMPOCHI B NnaHe nepexoaa oT 3aMmbicna K npaktuke. '3

MpymepomM HaUMOHaNbHOIo 3aKOHO4ATENLCTBA MOXET CNyXuTb cTaTtbhs 16 3akoHa Nepy Ne
27811 «O s8eeleHuUU pexxuMa OXpaHbl KONIIeKMUBHbIX 3HaHUU KOPEeHHbIX HapoA08, OCHOBaHHbLIX
Ha buoroaudyecKkux pecypcax», KOTopas rnacut criegyrowlee: «[u]lenm peecTtpoB KONMEKTUBHbIX
3HAHMIN KOPEHHbIX HAPOAOB 3aKIHYAKTCS, B 3aBUCMMOCTUN OT KOHKPETHOrO Cryyas, B
cnegytouiem: (a) coxpaHeHUn n cbepexeHnn KONNEeKTUBHbBIX 3HAHU KOPEHHbLIX HAPOAOB U UX
npaB Ha 3T 3HaHus; (b) npegoctasnexHnn INDECOPI Takon nHgopmauum, kKoTopasi No3BonseT
eMy oTCTanBaTb MHTEePEChl KOPEHHbIX HAPOA0B, KACcaloLMECs UX KOMMEKTUBHbBIX 3HaHWIA» 134,
Kpome Toro, B ctatbe 15 npegycmartpumBaeTcs, 4TO «[3]anncu o KONNMEKTUBHBIX 3HAHUSAX
KOPEHHbIX HApPOA4OB MOTyT BHOCUTLCS B peecTpbl TpexX BUAO0B: (a) rocyaapCTBEHHbIV
HaLMOHarnbHbIA PEECTP KOMMEKTUBHBIX 3HAHWU KOPEHHbIX HAapoaoB; (b) KoHdMAeHUManNbHbIN
HaLMOHanbHbIN PeecTp KONNMEKTUBHbIX 3HAHWUIA KOPEHHbIX HApOAoB; (C) MECTHbIE peecTpbl
KONMEKTMBHbIX 3HaHWU KOPEHHbIX HApO40BY.

PenyTtauusn

CornacHo onpeaeneHunto topnanyeckoro cnosapsi bnaka TepMuH «penytauusi» o3HadaeT
yBaXKEHME, KOTOPOE UCMbITLIBAKOT MO OTHOLLIEHUIO K KOMY-Nnbo Apyrme nuua. lMoHsaTue
penyTauum urypupyeT B KOHTEKCTE OXpaHbl NTMYHBLIX HEMMYLLLECTBEHHBIX NpaB aBTopa’'®. Ha
Bptoccenbckon KoHdepeHunn no nepecMoTpy bepHckoli KoHeeHyuu 0b oxpaHe
JniumepamypHbIX U Xy0oxecmeeHHbIX rpousdsedeHud (1971 r.) npegnoyvteHne 6bino oT4aHo
TEPMUHAM «4ECTb» M «penyTaumsay, KoTopble Bbiny NpusHaHbl Kak 6onee 06 bEKTUBHbIE
NOHATMSA, OTPaXaloLme NUYHbIE MHTEPECHI aBTOPA, YEM «HEUMYLLLECTBEHHbIE MHTEPECHI» UMK
«HemaTepuarnbHble MHTEPECHI», ABMsAOLWMeEC bonee WNpokuMn NoHsaTusMu. B cnyvae
HaHeceHus yulepba cylecTByeT pasnuyumne mexay ywepbom ansa penytaumm n ywepbom,
HaHECEHHbIM HEUMYLLIECTBEHHbLIM UM HEMAaTepMarnbHbIM MHTepecam aBTopa. OQHOro NULLb
HenpuaATUS aBTOPOM MOCTYMNKa B OTHOLLEHUWN ero Npoun3BeeHN0 HEAOCTaTOYHO;

182 To xe camoe.

133 To xe camoe.

134 CraTbsa 16 3akoHa Ne 27811 «O BBeAeHUM pexmma oxpaHbl KONMEKTUBHBLIX 3HAHWIM KOPEHHbIX HapOAoB.,
OCHOBaHHbIX Ha Buonornyeckmx pecypcax». TekcT 3akoHa MOMELLEH NO agpecy:
https://www.wipo.int/wipolex/en/details.jsp?id=3420.

135 CraTbsa 6bis BepHckoin KoHBeHLmN.
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OCYLLIECTBMNEHHOE AENCTBME AOMKHO TaKKe HEeraTMBHO OTPa3UTLCA Ha OLIeHKe aBTopa B rmasax
ob6wectBeHHOCTN 136,

CBALLUEeHHbIN

TepMUH «CBSALLEHHBIN» OTHOCUTCS K «JTF0OOMY BbIP2XXEHWNIO TPAANLIMOHHBLIX 3HAHWUIA, KOTOPOe
CYMBONU3MPYET PENUIMO3HbIE N AYXOBHbIE BEPOBaHWS, NPaKTUKY U obblvan unm umeet
OTHOLUEHME K HUM. IOTOT TEPMUH UCMONb3yeTCca ANA NPOTUBONOCTABEHNSI OCKBEPHEHHOMY UMK
MUPCKOMY, KparHue NposiBNEeHNss KOTOPOro npeacTaBnstoT cobon hopmMbl KOMMEPYECKOM
aKcnnyaTaumm TpaguLMOHHBIX 3HaHW» 137,

MoHsITME CBALLEHHbIX TPAAULMOHHBLIX 3HAaHU OTHOCUTCS K TaKUM TPaAULMOHHBLIM 3HAHUSIM,
KoTopble BOMpaloT B Ce6S pENUIMo3Hble U AyXOBHbIE 3IEMEHTbI, B YACTHOCTU TOTEMbI,
cneunanbHble LLlepeMOHUM, CBALLEHHbIE 0ObEKTbI, CBALLIEHHbIE 3HAaHUSA, MOTUTBbI, MECHOMEHNS,
NCMOMHEHNS U CBALLIEHHbIE CUMBOIMbI, 8 TaKKe K TAaKUM TPaAULMOHHBIM 3HAHUAM, KOTOpble
CBSI3aHbl CO CBSILLEHHbIMW BUAAMW PacTEHWI, KNBOTHbIX, MMKPOOPraHU3MOB, MUHEPAaroB, a
KpoMe TOro, K CBSILLEHHbIM MecTaM. B03MOXXHOCTb UM HEBO3MOXHOCTb OTHECEHWS
TPaAULMOHHBIX 3HAaHUI K KAaTETOPUK CBALLIEHHBIX 3aBMUCUT OT TOrO, UMEIOT N OHU 3HaYeHne ans
COOTBETCTBYHOLLIEN OBLLMHbI B Ka4ecTBe CBALLEHHbIX. MHorne TpaguUMoHHbIe 3HaHUS
ABMSATCA CBSALEHHBIMU 1 HE NOABEpPranTcs KOMMepLManusaumum no onpeaeneHmno, oaHako
HeKoTopble CBsILLleHHble 06bEKTHI U fOoCToNprUMeYaTernbHble MecTa Nnosy4atoT KOMMepyeckoe
MCMonb3oBaHMe B pas3nnyHbIX LIeNsX CaMUMKN PENUTMO3HbIMU, OCHOBAHHBLIMU Ha BEPOBaHUSIX
NNy AyXOBHbIMU OBLLIMHAMU TGO CTOPOHHUMM NMLLAMM.

B Omyeme BOUC o muccusix no ycmaHoeneHuro (hakmos, kacarowuxcsi uHmersisiekmyarsnbHoU
cobcmeeHHocmMU U mpaduyUOHHbBIX 3HaHUU, TOBOPUTCHA O TOM, YTO HEKOTOpPbIE NPpeAMeTHbIE
obnacTu, TakMe Kak TpaguuMOHHbIe NYTK pelleHus Npobnem n MeguuUHCKUE 3HaHWS, SBMSATCA
B3aMMOCBS3aHHbIMW Ha AyXOBHOM ypoBHe. B 4acTHOCTW, BO BCex cTpaHax 3anagHon Adpukm
CYMTaeTCHa OYEeHb BaXXHbIM, YTOObI hakTU4eCcKoOMy nNpMemMy TpaguLMOHHOIO fnekapcTea
npeglecTeoBana peanusauns 4yXOBHbIX aCnekToB LEeNnTenbCKON NPaKkTUKK, XOTS NpU3HaeTcs,
YTO Takume acnekTbl He BbIAEPKMBAKOT HAaY4YHOW KpUTUKU. B pamkax onpegeneHHbiX cuctem
TPaAULMNOHHBIX 3HAHUI CyLLIECTBYET yoexaeHue, YTo NocneacTBmst AENCTBUN Ha
mMaTepuanbHOM ypOBHE OOBACHAIOTCA UK YNPaBnsaloTCs HA OCHOBaHUN HemMaTepuanbHbIX
BEPOBaHMWI 1 KynbTypHbIX koaoB '8, B MNepy HekoTopble «3HaHUA NepeaaBanicb U3 NOKONEHNs
B MOKOJEHWS NOCPEACTBOM HEKOEN CBSILLLEHHON HeNMcaHomn «kHUrm» '3°. BasoBble CBSILLEHHbIE U
TanHble TPagMUMOHHbIE 3HAHUS NO-Pa3HOMY pacUeHUBAKTCA KOPEHHBIMU U MECTHBIMU
obLwuHamu, n cnocobbl X XpaHeHUs, nepeaaydv 1 3anucu Takke pasHaTCs.

B KOHTEKCTe nHTennekTyanbHom co6CTBEHHOCTU U 0cobeHHo aeatenbHocTn MKITP MoxHO
coenartb crnegylwme 3aMmedyaHms:

— 0fHa u3 generauum nowHTepecoBanacbk, OyayT nu npy obCcyXgeHum oxpaHbl
NHTEeNNeKTyanbHON COBCTBEHHOCTUN YYUTLIBATLCS CBALLEHHbIE TPaaULNOHHbIE

136 Cm. Cam PuketcoH u IxeinH C. MH36ypr, MexayHapoaHoe aBTopckoe MpaBo M CMEeXHbIEe npasa — B pamkax

3a pamkamu BepHckoi koHBeHummn, Oxford, Vol. 1., cTp. 606.

Hannanb XK. XKepse, «[JyXxOBHOE, HO HE MHTENIEKTYalbHOE: OXpaHa CBALEHHbLIX HeMaTepuarnbHbIX

TpaanLUMOHHbIX 3HaHW», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).

l'ynta A., «Harpaga 3a TpaanMUMOHHbIE 3HAHUSI U COBPEMEHHYH TBOPYECKYHO AEATENbHOCTL PSIAOBBIX rPaXaaH:

porib OXpaHbl MHTEMMEKTYyanbHoW COGCTBEHHOCTUY, XpaHUTCSA cpeamn matepuanoB CekpeTapuara.

139 Cm. OTyeT BOUC 0 MUCCHSIX MO YCTAHOBMEHMIO (DAKTOB, KacaroLMXCs UHTENMEKTYanbHON COGCTBEHHOCTU U
TPaAAMUMOHHBIX 3HaHUM (1998-1999 rT.), o3arnaBneHHbIN «HyxXabl 1 YasgHUA HOCUTENEen TPagULNOHHBIX 3HAHWUI
B 0611acTu MHTEeNNeKTyanbHoN CO6CTBEHHOCTUY, CTP. 171, 4OCTYNHbIN Ha:
https://www.wipo.int/tk/en/tk/ffm/report/index.html.

137

138


https://www.wipo.int/tk/en/tk/ffm/report/index.html

WIPO/GRTKF/IC/44/INF/7
MpunoxeHue, cTp.49

3HaHua ™0, B aTol cBA3KM Apyrasa Aenerauus 3aTpoHyna BONPOC B OTHOLLEHUM

TPEX acrnekToB: YTO TaKoe «TPaAULMOHHBIEY, YTO TaKoe «3HAHUS» U Ha YTO
JOIMKHa pacnpocTpaHATbLCA oxpaHa? B yacTHOCTU, OAHOBPEMEHHO C MHEHUAMU
Mo NOBOAY BKMOYEHMS B TPAANULMOHHBIE 3HAHWUA [YXOBHON U PENUrMO3HON
COCTaBMAIOLLEN BbICKa3biBaNIMCb MHEHUS O TOM, YTO MOHATME T3 JOMKHO
OrpaHMYMBaTLCA TEXHUYECKUMU 3HaHUAMK#;

— B OONbLUMHCTBE CryYaeB CBSLLEHHbIE TPAAMLMNOHHBbIE 3HAHWUSI UMK HE SBNATCA
PacKpbITbIMW, UMK X PACKPbITUE NPOUCXOAUT B ONpeAeneHHbIX KOHTEKCTax 1
YCNOBWSAX B OTHOLLEHUW YNTEHOB KOPEHHbIX U MECTHbIX OBLLMH, XOTS NpM 0CObbIX
YCMNOBUSAX HEKOTOPbIE 3HAHWS MOTYT ObITb PACKPbITbl CTOPOHHUM YrleHaMm
KOPEHHbIX U MECTHbIX 0OLUMH. Kak ykasaHo Bbille 1 B okyMmeHTe «OxpaHa
TPagMLMOHHBIX 3HaHWI: [MpoeKT aHanu3a Npo6enoB: NepecMOTPEHHbIN
BapuaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbITble TpaaULMOHHbIE 3HAHUS
MOTYT OXpPaHATbLCS B COOTBETCTBMM C MEXAYHAPOAHbIM 3aKOHO4ATENbCTBOM B
o6nacTu MHTenneKkTyanbHon cO6CTBEHHOCTM B Ka4eCTBE HePaCKPbITON
nHpopmaummn. OOHaKO B OTHOLLEHWUM 3HAHWUIA, MPEACTABNSOLMX AN OOLMHbI
[AYXOBHYIO U KyNbTYPHYH (HE KOMMEPYECKYHO) LIEHHOCTb, MOTYT AeCTBOBaTb
ocobble MexaHuambl 42,

CoxpaHeHue (oxpaHa)

B KoHBeHuuMn 06 oxpaHe HemaTepuarnbHOro KynbTypHoro Hacneaus (2003 r.) Opranusaumm
O6beanHeHHbIX Haunin no Bonpocam obpasoBaHus, Haykm 1 kynbTypbl (KOHECKO) «oxpaHa»
onpegenseTcs Kak «NpUHATUE Mep C Lenbio obecneyeHns XnsHecrnocobHocTu
HemaTepuanbHOro KynbTypHOro Hacneausi, BKoyasa ero ngeHTndmkaumio, A0KyMEHTMpoOBaHme,
nuccrnegoBaHue, CoXpaHeHue, 3almTy, Nonynapusauuto, NoBbILLEHME ero ponu, ero nepeaady,
rnmaBHbIM 06pa3oM C NOMOLLbIO hopManbHOro U HedopmanbHOro obpasoBaHuUs, a Takke
BO3POXAEHNE pasfMYHbIX acnekToB Takoro Hacneamsi». OxpaHa OTHOCUTCS K MPUHSITUIO Mep
NPEeAOCTOPOXHOCTM C LieNbio 3auTbl onpeaeneHHon KynbTypHOW NPakTUKN U naen, kKotopble
CUMTAOTCH LIEHHBIMMU.

CoxpaHeHue B TallHe

«TalHbIM» ABMAETCA TO, YTO COXPAHSAETCA He U3BECTHbLIM ANA APYrMX UMK pasaenseTcs Nullb ¢
TeM, KOro aTo KacaeTcs (onpeneneHvie puandeckoro criosaps bnaka).

«CBALLEHHbIe/TalHbIe» TPaAULIMOHHBIE 3HAHUS U BLIPAXKEHUS KYNbTYpbl UMEIOT TalHoe N
CBALLIEHHOE 3Ha4YeHVe B COOTBETCTBIM C HOpMaMM OGbIYHOIO NpaBa W NPaKTUKOW
TPaAMLUMOHHBIX BriagensLes’™s,

MCTOYHUK reHeTMYeCKUX pecypcoB

B cBoeM npennoxeHun «eknapupoBaHme NCTOYHMKA reHEeTUYECKNX PECYPCOB U
TPaAMUMOHHBIX 3HAHWI B 3asiBKax Ha NaTeHTbl» Aenerauuns Lsenuapum npeanoxuna
noTpeboBaTb OT NATEHTHbIX 3asBUTENEN AeKnapnupoBaTh «MCTOYHMK» TEHETUYECKMX PECYPCOB
N TPAAMLMOHHBIX 3HaHM. OHa 3asiBUna, YTO «TEPMUH «UCTOYHUK» CrieayeT NoHUMaTh B CaMoMm

140 Bassnenue generaumu Hoeoii 3enaHamm Ha oguHHaguaTomn ceccum Komuteta. CM. NPUHATLIN 0TYeT 06
opovHHaguaton ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 220.

141 3anBneHve generaumm AnoHUM Ha oguHHaauaTon ceccun KomuteTta. CMm. NpUHSTBIN OTYET 06 oanHHaALAaTON
ceccumn (WIPO/GRTKEF/IC/11/15), nyHKT 296.

142 «OxpaHa TpaaMLUMOHHbIX 3HaHuWit: [poekT aHanun3a Npo6enoB: NePeCMOTPEHHbI BapUaHT»
(WIPO/GRTKEF/IC/13/5(b) Rev.),
cTp. 23 npunoxenus |, ctp. 11 n 16 npunoxenus Il.

143 TuxooKeaHCKUI permoHanbHbI TUNoBoit 3akoH oT 2002 rofa 06 oxpaHe TPaAMLMOHHBIX 3HaHWIA 1 NPOABIEHNI
KynbTypbl, YyacTb | (4).
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LLIMPOKOM CMbICIe», Tak KaK «J40CTyn U COBMECTHOE UCMOMNb30BaHWE BbIrog MOXET OXBaTbiBaTh
MHOXeCTBO CyObekToB. B nepByto ouepenb Npu Aekrnapaumm UCTOYHUKA crieayeT ykasaTb
cybbekTa, komneTeHTHoro: (1) NpegocTaBnATb OCTYN K FeHETUYECKMM pecypcam U/vnm
TPaAWUMOHHBIM 3HaHWUAM, UK (2) y4acTBOBaTL B COBMECTHOM MOJSIb30BAHMM BbiroAamu,
nony4yaemMbiMu OT UX UCMONb30BaHUA. B 3aBMCHMOCTU OT KOHKPETHbIX FEHETUYECKMX PECYPCOB
WNW TPAAMLMOHHBIX 3HAHWIM, MOXHO CAenaTb pasnuune Mexay: NepBUYHbIMU UCTOYHUKAMU,
BKIOYasi, B YaCTHOCTU, [loroBapuBatoLLnecsi CTOPOHbI, MPeAOCTaBNSOLME FTeHeTUYECKNE
pecypcbl'*4, MHOroCTOpoHHIOK cucTeMy MexayHapoaHoro fgorosopa MNpoaoBonbCTBEHHOM U
CenbcKoxo3sncTBeHHon opraHnsaumm (PAQO) '™ kopeHHble U MeCTHbIe 0BLLMHBI™C; 1
BTOPWYHbIE UCTOYHVMKM, BKITHOYAS, B YAaCTHOCTM, KOTIEKLUUM eX Situ 1 HayuHyto nutepatypy #».

Sui generis

B topnanyeckom cnosape bnaka TepMuH «Sui generis» onpegensieTcsa crnegyowmm obpasom:
«[B nepeBoge C NTaTUHCKOro — «B CBOEM poAe»]. ITOT TEPMUH UCMNONb3yeTCs B Npase
WHTEeNneKkTyanbHon cobCcTBEHHOCTUN A8 0603HaYeHUs pexnma, npeaHasHa4YeHHoro ans
OXpaHbl MpaB, KOTOPbIE BbIXOAAT 3a PpaMK/ TPAOULMOHHBIX AOKTPUH NaTeHTa, TOBApHOro 3Haka,
aBTOPCKOro npasa 1 KOMMep4YecKon TanHbl. Hanpumep, 6a3a gaHHbIX MOXET HE OXPaHATLCA
aBTOPCKMM NPaBOM, ECNU €€ CoAePXKaHNe He SIBNSETCA OPUrMHanbHbIM, O4HAKO OHa MOXeT
OXPaHATbCS CTaTyTHbIM MPaBOM SUi generis, NpeaHasHavYeHHbIM Ansa aton uenuy. Cuctema sui
generis— 3TO cucTemMa, cneyunanbHO NpeaHasHadeHHas Ansa yaoBneTBOPEeHNs HyxXa u
obecneyveHnss MHTEPECOB B Kakom-rMbo KOHKPETHOM 061acTn. YXe CyLLeCcTBYEeT HECKOSbKO
NpMMepoB NpaB MHTENNEKTyanbHOM COOCTBEHHOCTU SUi generis, Takux, kak npasa
pacTeHNeBOO0B-CENEKLNOHEPOB — OTPaXKEHHble B Mex0yHapoOHOU KOHBEHUUU 10 OXpaHe
HoebIx copmos pacmeruli (1991 r.) («KoHeHuus YIOB») — n oxpaHsiemble npaBa
WHTENNeKTyanbHOon CO6CTBEHHOCTU Ha UHTErpanbHble MUKPOCXEMbl — OTpaXKeHHble B [Jozosope
06 uHmernnekmyarnbHol cobcmeeHHOCMU 8 OMHOWEHUU UHmMez2parbHbiXx Mukpocxem (1989 r.)
(«BawumHrToHckm goroop»). 3akoH NMaHambl Ne 20 om 26 utoHs 2000 e. «O esedeHuu
crieyuanbHo20 pexuma oxpaHbl UHMesnnekmyanbHol cobcmeeHHOCmMuU 8 OMHOWEHUU
KOJIeKMUBHbIX Mpas KOPEHHbIX Hapod0o8 Ha oxpaHy U 3auumy ux KyrbmypHou
camobbimHocmu U mpaduyUoHHbIX 3HaHUl», NpeacTaBnsieT cobon pexnm sui generis.

CBaKonNMyHACKUW NMPOTOKON 06 oXxpaHe TPaaULMOHHbIX 3HAHUM U BbipaXKeHUumn
cdonbknopa

B asrycte 2010 r. Ha lunnomaTtunyeckon KoHpepeHunn, coctosBLllencs B CBakonmyHae
(Hamnbus), rocygapcrtsa — uneHbl ApprKaHCKOM permoHanbHOM opraHnsaumum
nHTennektyaneHon cobcteeHHoCTM (APOWNC) npmHsinn npotokon. CornacHo nyHKTy 1 ctatbu 1
uenb atoro [NpoTokona cocTouT B criegytolem: «(a) oxpaHa HocuTenen TpaanLNOHHbIX 3HAHWUI
OT NoObIX HApYLLUEHUI UX NpaB, NPU3HaHHbIX B HacTodAweM [NpoTokone; u (b) oxpaHa
BblpaXkeHn onbKnopa OT HE3aKOHHOIO NMPUCBOEHNS, HENPaBOMEPHOrO UCMOMb30BaHUA U
He3aKOHHOW 3Kcnnyataunm BHe UX TPaguLMOHHOIo KOHTeKcTay. [MpoTtokon sctynun B cuny 11
mMas 2015 r., nocne Toro kak wecTb rocyaapcTts — yneHoB APOUC coanm Ha XxpaHeHne cBou
OOKYMEHTbI O paTuduKauumn unm npucoeguHeHuu.

BbipaxeHus B maTepuanbHoun ¢popme
BbipaxkeHue «B MaTepuanbHon hopMe» 03Ha4YaeT Takoe BhblpaKeHUe, KOTOPoe ABMSETCH

0Cs13aeMbIM U YBUAEHHbIM; OCTYMHOE ANS OCA3aHMs; Takoe, KOTOPbIM MOXHO BMageTb Unn
KOTOpoe MOXHO peanun3oBaTb. OHO NPOTUBOMONOXHO «HEMaTEPUAnbHOMY», T.€. TakoMy,

144 Cwm. ctatbm 15, 16 n 19 KBP.

145 Cwm. ctatbu 10-13 MAIPMCX.

146 Cwm. ctatbio 8(j) KBP.

147 Cm. gokymeHT WIPO/GRTKF/IC/11/10.
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KOTOpOE He BOMIOLLEHO B hn3n4eckyto hopmy, He ABMNSETCSH 0CA3aeMbIM UMK OLLYTUMbIM
(cornacHo onpeaeneHuio puanyeckoro cnoeapst bnaka).

BbipaxeHus B MaTepuarnsHoi popme — 3TO BblpaXkeHWs, BOMMOLLEHHbIE B MaTepuansHOM
06bekTe'8, OHM He 0BsA3aTENbLHO CBOAATCA K MaTepuarnbHOn dhopme, HO J0MKHbI BbiTb
BOMOLLEHbI B MOCTOSAHHOM MaTepuarne, Hanpumep, B KaMHe, JepeBe, TEeKCTUMe, 30510Te U MPoM.
MprMepamm 3NeMeHTOB, COCTaBMALLMX BbIPAXEHUS B MatepuarnsHon dhopme, ABNSI0TCS:

(a) npowusBegeHWst CKYCCTBA, B YaCTHOCTU PUCYHKU, KapTUHbI, pe3Hble paboThl,
CKYNbMTYPbl, U3OENNS U3 IMUHbI, TEpPakoTbl, MO3avKa, U3genus u3 gepesa,
n3genusa n3 meTanna, BernupHble U3enus, NNneTeHble KOP3nHbI, BbILLNBKY,
TEKCTUIb, KOBPbI, KOCTIOMbI;

(b) My3blKanbHblE UHCTPYMEHTHI;

(c) apxuTeKkTypHble opMbl',

TpapMLWIOHHbI M KOHTEKCT

TepMUH «TPaAULIMOHHBIN» O3HAYAET, YTO TPAAMLMOHHBLIE 3HAHMS UMKN BbIPAXXEHUS KyNbTypbl
cOo30aloTCs B COOTBETCTBUM C Npasunamu, npoueaypamm n obbiMasiMm onpeneneHHon obLLMHBI,
a He TO, YTO OHU SABMSAKOTCA CTapbiMU. VIHbIMM CrioBamu, npunaraTerisHoe «TPaANLIMOHHBIN»
onpenensieT MeToq CO3AaHUsA TPAOULMOHHBIX 3HAHUIA UMW BbIPAXEHWUIN KyNbTypbl, a HE caMu
3HaHNA'%’. TepMuH «TpaauMUMOHHBI» 03HAYaEeT, YTO TPAAMLIMOHHBIE 3HAHMS UMW BbIPaXEHUS
KYTbTYpbl KOPEHATCS B TPAAMLIMM UM OCHOBbLIBAIOTCS Ha Heil, CryXaT Ans uaeHTUdmKaumum
KOPEHHOrO UMK TPaAMLUMOHHOIrO HapOoAa UMK CBSA3aHbI C HUM, a Takke MOTyT UCMOMb30BaTbCsA Ha
npakTke TpaauLMOHHbIMK criocobamn™®'. «TpaaMUMOHHBIN KOHTEKCT» 0603Ha4YaeT
NPUMMEHeHVe TPaaULMOHHBIX 3HAHWIA UMW TPAANLMOHHbIX BbIPAXKEHUI KyMbTypbl B UX
COBCTBEHHbIX paMKax, onpeaeneHHbIX UX XyA0XKeCTBEHHbIM COAepXKaHNeM Ha OCHOBE
HENPEepbLIBHOrO UCMOMb30BaHMS OBLLUMHON. [TPUMEPOM 3TOrO MOXET CIYXWUTb UCMOMb30BaHNe
pUTYyanbHOro TaHua B ero TPaauLMOHHOM KOHTEKCTE, T.e. UCMOMHEHWE YKa3aHHOro TaHua
dhakTnyeckn B pamkax putyana's?,

Kak ykazaHoO B JOKYMeEHTe «DNeMeHTbl CUCTEMbI SUi generis No oXpaHe TPagULMOHHbBIX 3HAHWUINY
(WIPO/GRTKEF/IC/4/8), TpagNUNOHHbIE 3HAHUS SBIIAKOTCS «TPAAULMOHHBIMWY MO TOW NPUYMHE,
4YTO B cnocobax Mx Co34aHMs OTPaKeHbl TpaanLMmn obLWNH. 03TOMY TEPMUH «TPaAULIMOHHbIE»
He 0b6si3aTenbHO CBSA3aH C XapakTepOM 3HaHWUI, OH CBsI3aH CO crnocobom, NocpeacTBOM
KOTOPOro 3T 3HaHMSA CO3[al0TCHA, COXPaHSATCS U pacnpocTpaHsaTcs ',

Tpap,VILIVIOHHbIe BblpaXeHuns KynbTypbl

TepMUHbI «TPaAMUMNOHHbBIE BblpaXKeHUS! KyNbTYpbl» U «BbIPXEHWUs1 hONbKIopa» UCNonb3yrTCs
BOWC B oTHOLWIEHMM MaTepuanbHbIX N HEMaTepuanbHbIX POPM, B KOTOPbIX BbipaXatoTcs,
nepenarTca Uy BOMMOLLAKTCA TPAgULMOHHbBIE 3HAHWUS U KynbTypa. [pumepbl 3Tux hopm
ABNAOTCH TPAOULNOHHAA My3blka, MCMOMHEHUSA, NOBECTBOBAHWS,, HAUMEHOBAHNSA 1 CUMBOSbI,
N300paXXeHUs N apXUTEKTYPHbIe POPMbl. TEPMUHBLI «TPAANLMOHHbBIE BbIPAXXEHUS KyNbTYpPbI» U
«BbIpaXeHusa honbknopa» ABMAKTCSA B3aMMo3aMeHAeMbIMU CUHOHUMaMW 1 MOTYT
MMEHOBATbLCS NMPOCTO KakK «TPaAMNLMOHHBIE BbIPAXXEHUS KyNbTypbl», 4acTo B hopMe

148 TunoBble NONOXEHMSA AN HAaLMOHAmNbHbIX 3aKOHOO4ATENLCTB 00 OXpaHe BbIpaXKeHUn onbkropa ot

He3aKOHHOrO UCMONb30BaHNSA U APYrnX HaHocALWMX yuiepb aencteun, 1982 r., yactb .
4% TunoBble NONOXEHWS ANs HALWMOHANbHbBIX 3aKOHOAATENbCTB 06 OXpaHe BblpaxeHuii ponbkropa ot
He3aKOHHOrO UCMOMb30BaHNA U APYrnX HaHOCALWMX yuepb aencteuin, 1982 r., pasgen 2(iv).
150 HumHbo Mupec ae Kapsanbo, «/3 XvKMHbI LuaMaHa B NaTeHTHoe BEAOMCTBO: Aopora B cTaguu
cTpouTenbcTBa», Bonpockl 6uopasHoobpasus u npaea, cTp. 244.
OTt4yeT cemHaguaTon ceccun Beipaxerus kynbTtypbl, WIPO/GRTKF/IC/5/3 nyHkT 53.
TunoBble NONOXEHNS AN HAaUMOHAaNbHbIX 3aKkoHOA4aTeNbCTB 06 OXpaHe BblpaXkeHWi honbknopa ot
HE3aKOHHOTMO MCMOMb30BaHMsA U APYrMX HaHocAWwmMX ywepb aencteun, 1982 r., yactb lll. 42.
153 QnemeHTbI cMcTeMbI SUi generis No oxpaHe TpaauLMoHHbIX 3HaHui (WIPO/GRTKF/IC/4/8), nyHkT 27.
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cokpaueHusa «TBK». Vcnonb3oBaHue aTX TEPMUHOB He NpecneayeT uenu co3gatb
BrNevyaTrieHme, 4To cpeaun rocygapcTe — vneHoB BOWC cywecTByeT cornacue no nosogy
onpaBAaHHOCTU UNK LenecoobpasHOCTM MCMONb30BaHNS 3TUX UMW UHBIX TEPMUHOB, HE
3aTparvBaeT 1 He orpaHMYMBaEeT UCNONb30BaHMSA OPYIMX TEPMUHOB B pamMKax HauMOoHarnbHOro
U pernoHanbHOro 3akoHoA4aTeNbCTBA.

TpaaUUNOHHbIE KYNbTYpbI

CornacHo onpegerneHuto lopuanyeckoro criosaps bnaka, 3to Tpaguumm, KOTopble OTHOCATCS K
o6bl4asiM NPOLLNIOro U MeToAaM UCMONb30BaHMS B MPOLUIIOM, OKa3blBaloLWMM BNUSHWE Ha
AEATENbHOCTb U NPaKTUKY B HAcTosieM. 3aKOHOA4ATeNbCTBO B chepe MHTENNEeKTyarbHOM
coBCTBEHHOCTM NPOBOAUT pasrpaHnyeHe Mexzay TPaauLMOHHON KyrbTypor (KoTopasi MOXeT
onpeaenaTbCs Kak TpaanuMOHHAs KynbTypa Ui (OOMbKIIOp B Y3KOM CMbICIE CoBa) U1
COBPEMEHHbLIMU, BHOBb BO3HUKAIOLLMMM BbIPAXKEHUSIMU KYNbTYpbl, CO34aBaeMbIMU HblHE
KUBYLLIMMU NMOKONEHUAMM B paMKkax obLLecTBa, OCHOBAHHLIMU Ha paHee CyLLeCTBOBaBLUNX
TPaAVLUMOHHON KynbType Uinv OnbKIope Ui KOPEHALLMMUCS B HUX 154,

TpaguuMOHHbIE NPUPOAOOXPaHHbIEe 3HAHUA/TPAAULMOHHBbIE IKONIOrMYecKue 3HaHuA

MHCTUTYT KynbTypbl [leHe onpeaensieT «TpaguuMoHHble aKkonormdeckue sHaHunsa» (TA3) kak
«COBOKYMHOCTb 3HaHU 1 BEpOBaHUW, NepefaBaeMbiX NOCPe4CTBOM YCTHOW Tpaguumm un
nepBuYHbIX HabnoaeHnn. OHM BKMOYAKT CUCTEMY Knaccudukauum, KOMNAEeKe aMNUpUYeCcKnX
HabnogeHn 3a MECTHOWN OKpYXatoLen cpegon n cuctemy camoynpaBrieHns, koTopas
perynupyeT nonb3oBaHne pecypcamun. OKONOrmyeckne acrnekTbl TECHO CBSA3aHbI C
coumnanbHbIMM U YXOBHBIMW acrekTaMu CUCTEMbI 3HaHU. KonuuyecTtBo u kadyectBo TA3 He
OOWHAKOBO Y pa3sHbIX YNEHOB OOLLMUHBI 1 3aBUCAT OT UX Nona, BO3pacTta, CoLmnanbHOro
NONOXEHWS, YMCTBEHHbIX CNOCOBHOCTEN 1 Npodyeccun (OXOTHUK, AYXOBHbIN Nuaep, Lenutens u
T.0.). T3, KOTOpbIE YXOOAT CBOMMU KOPHAMMW B JANEKOE MPOLUIIOE, HOCAT KyMYMATUBHBIN U
AVHAMUYHbIVA XapakTep, ONMPatOTCsl HA ONbIT NPEALLIECTBYOLLMX NMOKONEHUI N afanTupyroTCs K
NPOUCXOASALLMM B HACTOsILLLEE BPEMS TEXHOSOTMYECKMM N COLMAnbHO-9KOHOMUYECKUM
N3MEHEHUAMY» 5%,

TpagonumnoHHbIE SKOMNOrMYeCckne 3HaHUA Takke ONpeaenstTCs Kak «HaKONMIeHHas COBOKYMHOCTb
nepeaaroLmnxcs U3 NoKoNieHMs B NMOKONIEHME Yepes NOCPEeACTBO KyNbTypbl 3HAHWUIA U BEPOBaHWN
OTHOCUTENBbHO CBA3M XMBbIX CYLLECTB (BKMOYasa Noaen) opyr ¢ ApYroM 1 C OKpY>KatoLLen nx
cpepon. Kpome Toro, TO3 aBNAIOTCA CBOMCTBOM OOLLECTB C MICTOPUYECKOW NPEEMCTBEHHOCTbIO
NPaKTUKM UCNOSb30BaHNA PECYPCOB; B LEIOM, 3TO HEMPOMBbILLSIEHHbIE MU MEHEE pa3BUTbIE B
TEXHMYECKOM OTHOLLEHMM 06LLEeCTBa, MHOTME N3 KOTOPLIX ABMNSAOTCSA KOPEHHLIMU UK
nnemMeHHbIMU» 1%

TpapMLIVIOHHbIe 3HaHuA

MpW3HaHHOIo Ha MeXayHapOAHOM YPOBHE onpeaeneHns TpaauLMOHHbIX 3HaHu (T3) B
HacTosiLLiee BPeEMS He CyLLeCTBYeT.

TepMUH «TpaaULMOHHbIE 3HAHWSI», UCMONb3yeMblI A4S LUMPOKOro OnmncaHus 3Toro npegmeTa,
00ObIYHO BKMOYAET MHTENNEKTYANbHOE N HEMATEPUAbHOE KyNbTYpHOE Hacneamne, NPakTuky n
CUCTEMbI 3HaHUI TPaAMLMOHHbBIX OOLLUH, B TOM YMCHE KOPEHHBLIX U MECTHbIX OBLLWH
(TPAANUMOHHbIE 3HaHWSI B 06LLEM CMbicre). MHbIMK crioBamMu, TPaaULMOHHbIE 3HaHUS B
LLUMPOKOM CMbICIie OXBaTbIBAOT COAEPKaHME 3HAHWI KaK TaKOBbIX, a TaKkke TPaaULMOHHbIX

154 OtyeT cemHaguaTon ceccumn BeipaxeHus kynbTypbl, WIPO/GRTKF/IC/5/3 nyHkT 54.

185 Cm. Takke: Mapk . CTUBEHCOH, «/ICNonb3oBaHMe UCKOHHBIX 3HAHWI B OLIEHKE BIIUSHWS HA OKPYXKaHoLLyHo
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.

®ukpeT Bepkell, « TpagMLMOHHbIE SKOMOrMYECKNe 3HaHUS B NepcrnekTuBe. TpaanuMOHHbIE SKOMornvyeckme
3HaHWA: KOHUenumn n cnyydany. MexayHapogHas nporpamma B 06racTi TpagnLMOHHBIX 3KONOMMYECKMX
3HaHWU 1 MexayHapoaHbI LEHTP Mo nccnenoBaHnsam B obnactu pa3sutus, OTTaea.
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Bblpa)KeHMVI KynbTypbl, B TOM 4YMUCIe OTINYUTENbHbIE NPU3HAKN U CUMBOJ1bI, CBA3AHHbIE C
TpaagnUNOHHbIMU 3HAHUAMMN.

TepMUH «TpaAMLMOHHbIE 3HAHWSA», UCMOMNb3YEMbI B 0GCYXXOAEHUAX HA MEeXAyHAapOAHOM YPOBHE
B Y3KOM CMbICIE€, OTHOCUTCA K 3HAHWSAM TaK TakoBbIM, OCOGEHHO K 3HAHMSAM, CO3AaHHbIM B
pesynbTaTe UHTENNEKTyanbHON AeATeNbHOCTU B TPAAMLIMOHHOM KOHTEKCTE, BKITHOYas Hoy-xay,
NPaKTUKY, HaBbIKM U UHHOBAUUK. TpaOuUMOHHbIE 3HAHWUSA MOTYT BbiTb 0BGHaPYXEHbI BO
MHOXeCTBe pa3Hoo6pasHbIX KOHTEKCTOB, BKMOYasa CenbCKOXO3ANCTBEHHbIE 3HAHUSA, HayYHble
3HaHWS, TEXHUYECKME 3HAHUS, SKONOrMYeckue 3HaHus, MeauLUHCKUE 3HaHWUS, B TOM Yuche
3HAHUA O COOTBETCTBYIOLLIMX NEKAPCTBEHHbLIX CPEACTBaX M MeaVKaMeHTaXx, 3HaHWs, CBA3aHHbIe
c 6uopasHoobpasvem, n T.4.» %7

LUndpoBas 6ubnmorteka TpagMLMOHHbIX 3HAHUN

Lincdposas 6ubnmoTeka TpaguumnoHHbix 3HaHun (LLBT3) senseTtca HoBon nHnumatmeson Hgum,
Lernbio KOTOPOW COCTOUT B NPOTUBOAENCTBUN HE3AKOHHOMY NMPUCBOEHMIO TPAANLIMOHHBIX
MEANLMNHCKUX 3HaHUI cTpaHbl. B co3gaHumn LIBT3 no MHOWACKMM cucTeMamM MeauLMHbI
npuHMUMana yvyactne MexaucumnnmHapHas rpynna B coctaBe 3KCnepToB Mo TpaauLMOHHON
MeauunHe (aopBeda, yHaHu, cugaxa v nora), naTeHTHble aKenepThl, akenepThl no UT, yyeHble
n TexHudeckune cneumannctol. lNMpoekt LUBT3 npegycmatpmBaeT JOKYMEHTUPOBaHME
TPaAAMLMOHHBIX 3HAHUIN, OTHOCALLMXCA K 0BLLEeCTBEHHOMY AOCTOSIHUIO U CYLLECTBYHOLLNX B
dopMe nuTepaTypbl NO atopBeae, yHaHu, cugaxe u nore, B UMpoBoM cpopmaTte Ha NaTh
MEXOYHaPOAHbIX s13blKaX, KOTOPbIMU ABNAKOTCA aHIIIUACKUIA, HEMELKNIA, (PpaHLLy3CKUHA,
ANOHCKMI 1 ncnavcknn. B LUBT3 cogepxuntca nHdopmMaumsi 0 TpaanLNOHHbBIX 3HAHUSX,
CYyLLIEeCTBYIOLMNX B CTPaHe, Ha A3blkax U B oopmaTte, MOHATHbIX A5 NaTEHTHbIX 3KCNepTOB
MEeXOYyHapoAHbIX NaTeHTHbIX BegomcTs (MINB), 4to HeobxoamMmo Ansa npegoTspalleHns
Bbla4n He3aKoHHbIX naTteHTos %,

LUBT3 npecnenyet ABosikyto Lenb. Bo-nepBbix, oHa cnocobCcTBYeT NpeaoTBpaLleHNto Bblaayu
MaTeHTOB Ha NPOAYKTbI, KOTOPbIE CO3A4aHbl C UCMONb30BaHNEM TPaAULIMOHHBIX 3HAHWIA, HO Y
KOTOPbIX M306peTaTeNbCKUIA YPOBEHD SABNSIETCA HU3KMM UK BooGLLEe OTCYTCTBYET. Bo-BTOpbIX,
OHa CMYXXUT HEKUM «MOCTUKOM» MEXAY COBPEMEHHOW HAYKON U TPaAMLMOHHBIMU 3HAHUSIMU, U
Gnarogapsi aToMy MOXET UCNOoNb30BaTbCA ANS CTUMYNUPOBaHNS YriybrneHHbIX nccrnenoBaHum,
HanpaBrieHHbIX Ha CO3aHNe HOBbIX NTIEKAPCTBEHHbIX CPEACTB HAa OCHOBE MH(OpMaLK O
TPaaULMOHHBIX 3HaHusAX. LIBT3 npegHasHaveHa CrnyxuTb «MOCTUKOM» Ha rnobansHOM ypoBHE
Mexay APEBHUMM CriokaMu (ABYCTULLMSIMU) Ha CAHCKPUTE M MaTEHTHLIM 3KCMEePTOM, NMOCKOSbKY
6a3a gaHHbIX ByaeT NnpefocTaBnATb MHPOPMAaLUMIO O COBPEMEHHbIX, @ Takke MECTHbIX
Ha3BaHWAX Ha A3bIke U B hopmaTe, NOHSATHBIX ANs NaTeHTHbIX 3kcnepToB. [peanonaraetcs,
YTO 3TO AAET BO3MOXHOCTb CBECTM K MMHUMYMY HEXBATKY 3HaHWI 06 N3BECTHOM YPOBHE
TexHukn. Takas 6a3a AaHHbIX OyaeT cogepXaTb 4OCTAaTOYHO AeTann3MpoBaHHbIe
onpeaeneHns, NPUHLMMbI U KOHLENUMN ANs TOro, YToBbl CBECTU K MUHUMYMY BEPOSITHOCTb
NaTEHTOBAHUSA B KAYECTBE «M306PETEeHNIN» HE3HAUNTENbHBLIX/HECYLLECTBEHHBIX M3MEHEHNI P,

Knaccudmkauus pecypcoB TpaaULMOHHbLIX 3HaHUN

Knaccudmkaums pecypcoB TpaguumnoHHbix 3HaHui (KPT3) sBnseTcs HoBaToOpcKon
CTPYKTYPUPOBaAHHOW KnaccugukaLMoOHHOM CUCTEMOW, KOTopas NpeaHasHavYeHa Ansi CUCTEMHOro

157 Cm. OTyeT BOUC 0 MUCCHSIX MO YCTaHOBMEHMIO (DAKTOB, KacatoLMXCsl UHTENNeKTyansHoM co6CTBEHHOCTH 1
TpaaMUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbINn «HyXabl 1 YasgHUA HOCUTENen TpaguLUOHHBIX 3HaHWIA
B 06nacTu UHTENNEKTYanbHON COGCTBEHHOCTUY, CTP. 25, 4OCTYNHEIN Ha:
https://www.wipo.int/publications/en/details.jsp?id=283&plang=EN.

158 C Gonee noapo6Hoit MHGOPMaLIMEN MOXHO 03HAaKOMUTLCS MO adpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.

159 Ponb peecTpos 1 6a3 AaHHbIX B OXpaHe TPagULMOHHbIX 3HAHWIA: cpaBHUTENbHBIN aHanud. Otuet UNU-IAS
Report, avBapb 2004 r., cTp. 18.
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ynopsifoveHns, pacnpoCTpaHeHNst U MOUCKa M KOTopas BKIOYAET OKOMO 5 ThiC. nogrpynn
TPaAULMNOHHbBIX 3HAHUI B OTNUYME OT O4HON rpynnbl B MexxayHapogHOM NaTeHTHON
knaccudmkaumm (MIK) % KPT3 6bina paspaboTtaHa Ans MHAWKCKUX CUCTEM MeaULUHbI
(aropBena, yHaHu, cngaxa u nora). KPT3 nonydnna mexgyHapogHoe npusHaHue, U oHa
npuesizaHa k MIMK. Mo Bcen BepossiTHOCTU, OHa ByaeT cnocobGCTBOBATbL MOBLILLEHUIO YPOBHS
MHPOPMMPOBAHHOCTM O CUCTEMAX TPAAMLMOHHbBIX 3HaHUIM Bnarogapst MCMOSb30BaHUIO
COBPEMEHHOW CUCTEMbI PAcnpoCTPaHEHWS, @ UMEHHO MHAOPMALMOHHBLIX TEXHOMNOMUA, U B
yacTtHocTn HTepHeTa n Beb-TexHonormi. NpegnonaraeTtcs, YToO CTPYKTypa U CTENEHb
aetanusaumm KPT3 BbI30BYT MHTEPEC Y TEX CTPaH, KOTOPbIE MpunaratT yeunus K
NpeaoTBPALLEHWNIO BblAa4n HE3AaKOHHbIX MAaTEHTOB Ha HEOPUTrMHAIbHbIE OTKPbITUS, CBA3AHHbIE C
cucTemMaMmn TPaaULMOHHBIX 3HaHUI e,

TpaguuMoHHasi MeguUMHaA

BO3 onpenensieT aTOT TEPMUH KaK «COBOKYMHOCTb 3HAHWUIA, HABLIKOB M NPaKTUYECKUX NMPUEMOB,
OCHOBaHHbIX Ha TEOPUSAX, BEPOBAHUAX U OMbITE, SABMSALWMNXCA HEOTHEMITEMOW YaCTbHO
pasnu4HbIX KynbTyp, 6yab TO NOAAALWMXCA OOBACHEHWIO UM HET, UCMOMNb3YyeMbIX NS
noadepxaHusl 300pOBbs, a Takke AnA NPOUNAKTUKKL, ANArHOCTUKM, OGNEerYeHms unv nedyeHns
manyeckmx 1 ncuxmyecknx sabonesaHuin» %2, BO3 Takke onpeaenseT «TpaauLUOHHYHO
MeOULIMHY» KaK «BKIHOYaKoLLYI0 pasnnyHble NpakTuyeckne MeToabl, noaxoabl, 3HaHUs 1
BEpoBaHMs B 06racTi BpayeBaHusl, BKIOYas pacTUTENbHbIE, XXUBOTHbIE /UMM OCHOBaHHbIE Ha
MUHepanax nekapcTBeHHble CPeacTBa, AYXOBHYO Tepanuio, MaHyanbHble Npuemsb! 1
yNpaXxHEeHUs!, NPUMEHsIEMble pa3aeribHO UMW B COYeTaHUM Ans noaaepxaHns 30opoBbs, a
Takke AN NevyeHusl, QNarHoCTMKM U NpodunakTuku 3abonesaHuin» 13,

I'IpouaBep,eHMﬂ n NHHOBaLuunn, OCHOBaHHbIE€ Ha Tpaauunax

Tpaguummn npeactaBnsoT coboi KynbTypHYHO NPaKTUKY U MOEW, KOTOPbIe pacLeHMBaOTCs Kak
OTHOCSILLMECS K MPOLLIOMY M KOTOPbIM OTBEAEH ONpeAeneHHbln ctaTyc. TepMmuH
«MPOVN3BEAEHUS U MHHOBALIMMW, OCHOBAHHbIE HA TpaaULUMSX» 03Ha4YaeT MHHOBaLUA U
Npou3BeaeHnsl, OCHOBaHHbIEe Ha TPaAULIMOHHBIX 3HAHUSIX KaK TaKOBbIX, HO Pa3BUTbIE U
MO/IePHU3NPOBaHHbIE BHE TPAAMLIMOHHOIO KoHTekcTa %, TpaauMuMoHHble 3HaHUS Kak TakoBble
03HayalT «CUCTEMbI 3HAHWUIA, NPOM3BEAEHNSI U MHHOBALUW, KOTOPbIE, Kak NpaBuIo,
nepenarTcs U3 NOKOMEHMS B NMOKONEHME; Kak NpPaBuo, CYMTATCA OTHOCSALUMUCS K KaKOMYy-
NGO KOHKPETHOMY HapoAy M HacensiemMor UM TEPPUTOPUM; Kak NpaBuIio, paspabaTbiBatoTcs
6eCcCMCTEMHO 1 NMOCTOAHHO Pa3BUBAIOTCA B OTBET HA M3MEHEHME BHELLHUX YCMoBUii» 185,
MHHOBaUMK, OCHOBaHHbIE Ha TpaauLUUsIX, OTHOCATCS K TEM Cry4YasiM, Koraa Tpaauums
BbICTYNaeT B Ka4ecTBe NCTOYHMKA MHHOBAaLWIA, OCYLLECTBIISIEMbIX YIIEHAMM COOTBETCTBYHOLLEN
KYNbTYpPHOI OBLLMHBI MU CTOPOHHUMM NULLAMU; B 3TUX CIy4asix MHHOBaLMKU MOTYT Takke
BbISIBNSATb ApYyrMe BMUAbl UCMONb30BaHUS TPaAULMKU, KOTOpble MOryT ObiTb NPOaHanNM3MpoBaHbl B
KOHTEKCTe UHTeNnekTyansHon co6cTBeHHOCTM %6, Bonee nogpo6HO TpaauUMOHHbIE 3HAHWS
«KaK TaKoBble» U NPOV3BEeAeHNss U NHHOBALMKN, OCHOBaHHbIE Ha TPaAULIMOHHBIX 3HAHUSIX,
paccMmaTpuBaloTCs B OKYMEHTe, o3arnaBneHHoM « CMCOK U KpaTKoe TEXHUYECKOe MNosiCHeHe
pasnuyHbIX POpPM, B KOTOPbIX MOXXHO HaUTWU TPAAULMOHHbIE 3HAHUSI»
(WIPO/GRTKF/IC/17/INF/9)%7.

160
161

To xe camoe.

C 6onee noapobHON MHopMaLMen MOXHO 03HAKOMUTLCS MO agpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

O6wue pykosogsLme npuHumnel BO3, kacatowmecs MeToanku NPOBEAEHNSI UCCNIEA0BAHUIA U OLEHKU
TpaguumoHHon meanumHel (WHO/EDM/TRM/2000.1), cTp. 1.

163 Crpaterns BO3 B 06nacTu TpaguumMoHHoi meauuuHel Ha 2002-2005 rr., cTp. 7.

164 Cwm. ctaTtbu 10-13 MOFPMCX.

65 Cm. nokymeHT BOMC WIPO/GRTKF/IC/3/9.

66 OtvyeT cemHaguaTon ceccum Biipaxerus kynbtypbl, WIPO/GRTKF/IC/5/3 nyHKT 57.

167 Nanuanb Xepse, «Cornawexne TPUMC. lMpoekT n aHanua». Maa. 3-e, Sweet & Maxwell, ctp. 132.
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KonBeHuus OHECKO o Mmepax, HanpaBneHHbIX Ha 3anpeLieHne u npegynpexaeHue
He3aKOHHOro BBO3a, BbIBO3a U nepeAa4m npaBa CoOGCTBEHHOCTU Ha KyNbTypHble
LLleHHOCTH

Opranunzauma O6beanHeHHbIX Haumii no Bonpocam o6pa3oBaHus, Haykn U KynbTypbl
(KOHECKO) npuHsana KoHBeHUM0 ANnsa oxpaHbl KyNbTYPHbIX LLEHHOCTEN, HAXOASLMNXCSA Ha
TeppuUTOpPUM rocyaapcTea, OT ONaCHOCTEN KPaXM, TalHbIX PACKOMOK M HE3aKOHHOrO BbIBO3a.
KoHBeHUMs BCTynuna B cuny B 1972 .

KoHBeHUus 0653bIBaET CBOMUX rocyaapcrtB-y4aCcTHMKOB OCYLLECTBIIATbL Mepbl N0 TPEM OCHOBHbIM
HanpaBleHUAM:

1. MpeBeHTUBHbIE Mepbl: CO30aHME PEECTPOB LIEHHOCTEN, YYpexaeHne cBMaeTeNbCTB Ha
BbIBO3, OCYLLECTBIIEHME KOHTPOIS 32 TOProBren, BBEAEHNE YrorloBHbIX U
agMUHUCTPATUBHbLIX CaHKUWIA, NpoBeAeHNe 06pa3oBaTeNnbHbIX KaMMnaHui U T.4.

2. lNMonoxeHusa o BO3BpaLLeHNn: B COOTBETCTBUU C NyHKTOM (b) (ii) ctaTbm 7 KoHBEHL MK
rocygapcrtBa-y4yacTHUKM 06a3ytoTca no TpeboBaHMIO rocyaapcTBa-yrneHa
«MPOUCXOXAEHNS» NPEeANPUHUMATL COOTBETCTBYIOLLME LWarK A5 obHapyXeHus 1
BO3BpaLleHus ftobon NogobHON KyNbTyPHOW LLEHHOCTW, BBE3EHHOWN Nocre BCTYNNeHns
HacTosiwen KoHBeHUun B cuny B 060MX 3aMHTEpPECOBaHHbIX rocyaapcTBax, Npu ycrioBuu,
OfHaKo, YTO rocygapcTeo, obpallatoieecs ¢ NpocbOoK, BbinnaynBaeT cnpaBeanmByLo
KoMneHcaumo 4oOpOCOBECTHOMY NMOKyNaTeNo UNn nuuy, KOTopoe umeeT
JencTBMTenNbHOE NPaBo Ha 3Ty LeHHOCTb. B cTaTthe 13 KoHBeHLMM Takke coaepkatcs
NOMOXeHMs, Kacarowmecs BO3BpaLLEHNS LLEHHOCTEN U COTPYQHUYECTBA, KOTOPbIE HOCAT
Bonee KOCBEHHbIV XapakTep 1 00ycnoBneHbl BHYyTPEHHUM 3aKOHOL4ATENbCTBOM.

3. Cncrtema mexgyHapoaHOro COTpyaHMYecTBa: Maes yKpenneHus coTpyaHu4ecTBa
cpeav rocygapcTB-y4acTHUKOB Y MEXAy HUMK NPoHu3bIBaeT cobon Bcto KoHBeHumto. B
cny4asx, koraa KynbTypHOe Hacnegue noaBepraeTcsi OnacHOCTU pasrpabneHuns, ctatba 9
npeaycMaTpuBaeT BO3MOXHOCTb OCYLLEeCTBNEHNsI 6onee KOHKPETHLIX Mep, B YaCTHOCTH,
KOHTPOSIS 3@ BBO3OM U BbIBO3OM.

KonBeHumna KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasnsa ¢popM KynbTYpPHOro
CaMOBbIpaXXeHus

OpraHnsaums O6beguHeHHbIX Hauun no Bonpocam o6pa3oBaHust, Hayku U KymnbTypbl
(KOHECKO) npuHsana Koxseruyuto OHECKO 06 oxpaHe u noowpeHuu pa3Hoobpasusi ¢popm
KyJSIbmypHO20 caMoBbIpaxKeHus, koTopasi Bctynuna B cuny 18 mapta 2007 r. OHa BcTynvna B
cuny 18 Mapt 2007 .

Llenn KoHBeHUun nanoxeHbl B ctatbe 1: (a) oxpaHa v noowlpeHne pasHoobpasusa oopm
KynbTypHOro camoBblpaxeHus; (b) cosgaHue ycnoBun gns pacupeta n ceobogHoro
B3aMMOAENCTBUA PasfMyHbIX KyrbTyp Ha B3aUMOBbLIrOQHOW OCHOBE; (C) noolipeHue auanora
Mexay KynbTypamu B Liensx obecneyeHnss 6onee Wmpoknx n cbanaHCcMpoBaHHbIX KyNbTYPHbIX
o6MeHOB BO BCEM MUpE B MHTEpeCcax B3aMMOYBaXXeHUS KynbTyp U KynbTypbl MUPa;

(d) noowpeHne MexKynbTypHOro B3auMOAENCTBUS B LeNnsax pasBuTUSA B3anMONpOHUKHOBEHNUS
KynbTyp B AyXe HaBegeHNs MOCTOB MeXay Hapodamu; (e) NooLupeHne yBaXkeHus K
pa3Hoo6pa3unto hopM KynbTypPHOro CaMOBbIPaXXEHMSA U NOBbILLEHNE OCO3HAHUSA LLIEHHOCTM 3TOro
pasHoobpa3ns Ha MECTHOM, HaLMOHaNbHOM 1 MexXagyHapogHoMm ypoBHsiX; (f) nogTeepxaeHue
Ba)XXHOCTM B3aMMOCBSA3N MeXAy KyrnbTypon 1 pasButueM ans Bcex cTpaH, B 0COBEeHHOCTH
pa3BMBalOLLMXCH, U NogAepKKa AEUCTBUI, NPeAnpUHUMAEMbIX Ha HaLMOHANbBHOM 1
MeXaQyHapo4HOM YPOBHSIX C LeNnblo obecnevnTb Nnpu3HaHne nogivHHON LLEHHOCTM 3TOM
B3anMMocBsA3n; (g) npusHaHuMe ocoboro xapakrepa KyrnbTypHON AeATENbHOCTU U KYNbTYPHbIX
TOBapOB W YCNyr Kak Hocutenen camobbITHOCTU, LeHHOCTen 1 cmbicna; (h) nogTeepxaeHve
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CyBEPEHHOro npasa rocyaapcTB Ha NoAAepXKKY, MPUHATME U OCYLLEeCTBIEHNE NONIUTUKM U Mep,
KOTOPbIE OHU CYUTAIOT HaANexalmmMmn 4na oxpaHbl U NOOLWPeHNss pasHoobpasunsa opm
KyNbTYpPHOrO CaMOBbIPaXXeHUSA Ha cBoen Tepputopuu; [1] (i) ykpenneHue mexayHapoaHoro
COTpyQHMYECTBaA U CONMOAPHOCTM B AyXe NapTHepCTBa, B YACTHOCTU 4115 pacLUMpeHmns
BO3MOXHOCTEN pa3BMBalOLLNXCH CTPaH B 06nactu oxpaHbl 1 NOOLpPeHns MHoroobpasus oopm
KyNbTYPHOIrO CaMOBbIPaXXEHUS.

KonBeHuus FOHECKO 06 oxpaHe HemaTepuarnbHOro KysibTYpHOro Hacnegus

KoHBeHuus 6bina npuHaTta OpraHusaumen O6beanHeHHbIXx Haunin no Bonpocam o6pasoBaHus,
Hayku n kynbTypbl ((OHECKO) B 2003 r. n Bctynuna B cuny 20 anpens 2006 r. Lenu
KoHBEHLMN COCTOAT B OXpaHe HeMaTepmarnbHOro KynbTypHOro Hacneaus, obecneyeHun
yBaXkeHUs HemaTepuanbHOro KynbTypHOro Hacneams obLwmH, rpynn v oTAEeNbHbIX N1y,
NOBbILLEHNE OCBEAOMIIEHHOCTU OBLLECTBEHHOCTM O BaXXHOW PO HEMaTEpPManbHOro
KynbTypHOro Hacneaus n obecneyeHme ee B3aMMHOro Npu3HaHus, a Takke B NpegocTaBneHnm
NMOMOLLW U COTPYAHMYECTBE HA MEXAYHAPO4HOM YPOBHE.

HepoGpocoBecTHas KOHKYpeHUUA

B topuanyeckom crioBape brnaka TepMuH «He0GPOCOBECTHAsA KOHKYPEHLMA» onpeaenseTcs
kak «6ecyecTHoe 1 MOLLUEeHHMYeCKoe CONepPHNYECTBO B 061acTU TOProBNM U KOMMEPLIUK,
0coBeHHO NpaKTuka NPOABWMKEHMS HA PbIHOK CBOMX COBCTBEHHBLIX TOBapOB U NPOAYKTOB B
ylep6 npoaykTaMm 1 ToBapaM Kakon-nmbo Apyrovi CTOPOHbI MOCPEACTBOM UMUTALIMMN UMK
KOHTpadakuuy HasBaHus, bpeHaa, pasmepa, PopMbl UNKN APYTUX OTNUYUTENBHBLIX MPU3HAKOB
N30enus Unm ero ynakoBKu».

CornacHo nyHkTy 2 ctaTtbh 10bis lNapuxxckol KOH8EHUUU 10 OXpaHe MPOMbIUWUIEHHOU
cobcmeeHHocmu (1883 r.) «[a]kTom HegOBPOCOBECTHOWM KOHKYPEHLIMN CHNTAETCS BCAKAN aKT
KOHKypPEeHLMW, NpOTUBOPEYaLLnn YECTHbIM 0Obl4asM B MPOMbILLIIEHHbIX 1 TOProBbIX Aenax».
Hanee B nyHkTe 3 cTtaTbn 10bis roBopuTcs, 4TO «[B] YaCTHOCTK, noanexar 3anperTy: (i) Bce
AENCTBMSA, CNOCOBHbIE KakuM Obl TO HY ObiNo cnoco6oM Bbi3BaTb CMELLEHNE B OTHOLLEHUN
npeanpuaTus, NPOAYKTOB UM NPOMBbILLFIEHHOW UMM TOProBOW AEATENBHOCTUN KOHKYpeHTa; (ii)
NOXHble YTBEPXKAEHWS NPU OCYLLECTBNEHMN KOMMEPYECKON AeATENBbHOCTN, CNOCOBHbIE
ANCKPeaUTMPOBaTb NpeanpuaTme, NPoAyKTbl UM NMPOMBbILLNIEHHYIO NN TOProBYIO
AeATeNbHOCTb KOHKYpeHTa; (iii) ykasaHus unv yTeepXaeHuns, UCnorib30BaHne KOTOPbIX Npu
OCYLLIECTBIIEHUN KOMMEPYECKOWN AEATENbHOCTN MOXET BBECTU OBLLECTBEHHOCTDL B
3abnyxgeHne OTHOCUTENBHO XapakTepa, cnocoba N3roToBNeHNsl, CBOMCTB, NPUrOAHOCTH K
NPUMEHEHUIO UM KONMYecTBa TOBapPOBY.

Oeknapauus Opranusaummn O6beanHeHHbIX Haumi o npaBax KOpPeHHbIX HapoAoB

B 2007 r. l'eHepanbHasa Accambnes OpraHmsaumm O6beamMHeHHbIX Haumi npunsna
Heknapayuro OpeaHuszauuu O6beduHeHHbIX Hauul o rpasax KopeHHbIX Hapodos.
[eknapauunsa NpM3HaeT, YTO KOPEHHbIE HApOAbl UMEIOT paBHbIE NpaBa YesrioBeKa Ha 3aluTy OT
KyNbTYPHON OUCKPUMUHALMW, K HanpaBrieHa Ha NOOLLPEHME B3aMMHOIO YBaXXEHNS 1
rapMOHMYHbIX OTHOLLEHWI MEXAY KOPEeHHbIMM Hapod4amun 1 rocygapcTBamu.

B oTHOWEHWUM TpaOVLUMOHHBIX 3HAHWIA, TPAAULIMOHHBLIX BbIPAXEHUIN KyIbTypbl U FTeHETUYECKUX
pecypcoB B nyHKTe 1 ctatbn 31 npegycmartpuBaeTcs cneylowee: «KOpeHHble Hapoabl UMEKoT
NMpaBO Ha COXpaHeHue, KOHTPOIb, OXPaHy U pa3BUTUE CBOEro KynbTypHOro Hacreaus,
TPaANLMOHHBIX 3HAHUIA Y TPAAULMOHHBLIX POPM KYNbTYPHOIO BbIPaXXEHWs!, @ Takke NposiBNEHUN
NX Hay4YHbIX 3HAHWIA, TEXHOITOMUI N KYNbTYpPbl, BKIIOYas IOACKME U reHeTUYEeCKMe pecypchl,
CeMeHa, fnekapcTBa, 3HaHWsi CBONCTB hayHbl 1 priopsbl, TpaauumMmM YCTHOro TBOPYECTBA,
nutepaTypHble NPon3BeaeHUs, PUCYHKU, CMOPT N TPaAULMOHHbIE Urpbl U M306pasnTernbHoe U
ncnonHuTenbckoe nckycctso. OHU MMEIOT Takke NPaBO Ha COXpaHEHWe, KOHTPOSb, 3aLLMTy U
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pasBUTNE CBOEN UHTENNEKTYyanbHON COBCTBEHHOCTM Ha Takoe KynbTypHOe Hacreave,
TpagVLMOHHbIE 3HAHWS U TPaAULMOHHBbIE (DOPMbI BblpaXKeHUs KyrnbTypbl». [anee B nyHkTe 2
crtatbu 31 roBopuTCS, 4TO “COBMECTHO C KOPEHHbLIMW Hapo4amMu rocyaapcTea NpUHUMaroT
OENCTBEHHbIE MEpPbLI B LESNAX MPU3HaHMA U 3alnTbl OCYLLECTBIEHUS 3TUX NpaBy. B oTHowweHun
TpaauLMOHHON MEAULUNHBI B CTaTbe 24 npefycMaTpuBaeTcs cnegytollee: «KOpeHHble Hapoabl
MMEIT NPaBO Ha CBOK TPAAMLUMOHHYKO MEANLMHY U Ha COXPaHeHWe CBOen NpakTUKu
BpayeBaHus, BKNOYas COXpaHEHNE BaXKHENLLNX NTEKAapPCTBEHHbIX PACTEHUN, XXMBOTHbIX U
MUHepanoB».

Bceobuas aeknapauus npas Yenoseka

BceobLwas geknapauusi npaB YenoBeka ABMsSeTca KpaeyrosnbHbiM 4OKYMEHTOM B obnacTu
0opbOLI 3a NpaBa YenoBeka. [eknapauus, cocTaBneHHasa NpeacTaBUTENAMU Pa3NNYHbIX
NpaBOBbLIX U KyNbTYPHbIX TPaaULMIA U3 BCEX PEMMOHOB MMUpa, bbina npoBo3rnalieHa
"eHepanbHon Accambneen OpraHudaunn O6beanHeHHbIX Haumin B Mapwmke 10 gekabpa 1948
r. B KadecTBe 00LLero craHgapTa Bcex HapoaoB 1 Hauui. B Hel Bbinuv BnepBbie
npoBo3rnalleHbl OCHOBHbIE NpaBa YenoBeka, noanexatiue Bceoblien oxpaHe ',

Ucnonb3oBaHue TPAaANUNOHHbIX Bblpa)KeHVIVI KyﬂbTypr/TpaAMuMOHHbIX 3HaHUWN

TpaanLMOHHbIE 3HAHUS! U BbIPAXXEHUS KyNbTYpPbl MOTYT UCMOMb30BaTbLCS B Pa3NUYHbIX LIENSIX.
Ncnonb3oBaHne TpaanUMOHHbIX 3HaHWUIA UMW BbIPaXXeHWI KyNbTypbl OXBaTbiBAET KOMMEPYECKoe
UM NPOMbILLIIEHHOE UCMNOfb30BaHMe, 0bbl4HOE UCMOoNb3oBaHNe, 4OGPOCOBECTHOE
Mcnonb3oBaHWe, AoMallHee NCMNoNb30BaHUE U UCMOfb30BaHWe TPaaMUMOHHON MeANLMHBI ANs
oXpaHbl 3[10POBbS, a TaKkKe UCMONb30BaHNE B UCCneaoBaTenbCknX U 06pasoBaTenbHbIX LIENsX.

Kommepyeckoe ucrnosib308aHuUe

B topuauyeckom cnosape briaka TepMUH «KOMMEPYECKOE NCMONb30BaHUE» ONpeaensaeTcs Kak
«MCMNoNb30BaHNe, KOTOPOe CBA3AHO C OCYLLECTBMEHMEM UMK Pa3BUTUEM OEATENbHOCTH,
npuHocsLen goxon. «HekoMmepyeckoe UCMonb3oBaHNE» ONpeaenseTcs Kak «MCnorb3oBaHne
pagun NNYHOTO YAOBONBCTBUS UMK B NpeanpuHMMaTENbCKUX LensiX, He CBSI3aHHbIX C
nony4yeHnem oxona Unun Bbirofbl, UM MHOTO BO3HarpaXKaeHUsi»

ObbI4YHOE UCnoIb308aHUE

B TuxookeaHckom peauoHanbHOM murnogom 3akoHe om 2002 2oda 06 oxpaHe mpaduyUOHHbIX
3HaHUU U nposeieHul Kyribmypbl TEPMUH «OObIMHOE UCMONb30BaHUE» OMNpeaensaeTcs kak
«MCMONb30BaHNE TPAANLMOHHBIX 3HAHUI Y BbiPaXXEHUI KyrbTypbl B COOTBETCTBUU C OObIYHBIM
NpaBOM W NPaKTUKON TPaAULMOHHBLIX BNagenbLeBy.

TepMuH «HenpepbiBHOE 06bIYHOE UCMONb30BaHMEY» XapakTepuayeT YCTOMYMBOCTb U KUBOK
XapakTep UCMosb30BaHUst TPAAULMOHHBIX 3HAHUIA U/UNK TPAULMOHHbBIX BbIPAXXEHWIN KyNbTypbl
KOPEHHbLIMW 0BLLMHAMM B COOTBETCTBUM C UX OBObIYHBIM MPABOM U NMPaKTUKOW.

LobpocosecmHoe ucrnoib308aHUe

lMpMMeHuTENBLHO K aBTOPCKOMY MNpasy B lopuanyYeckom criosape bnaka tepmuH
«A0BpOCOBECTHOE MUCMNOMb30BaHME» onpeaensieTcsa Kak «pasyMHOe Y OrpaHU4eHHoe
ncrnonb3oBaHve Npou3sBeaeHns, OXpaHIeMOoro aBTOPCKUM npaBoM, 6e3 paspelueHust aBTopa, a
UMEHHO TaKoe, Kak LMTUPOBAaHNE KHUM B KHWKHOM 0B03peHnn nnm UCnonb3oBaHue ee YacTen
B napoguun. [JobpocoBecTHOe UCNonb3oBaHWe ABNAETCA CPEACTBOM 3amUTbl NPOTUB
06BMHEHWI B HAapyLLEHUM NpaB C y4eTOM crneayoLmx onpegeneHHbIX 3aKkoOHOM PakTopOB:

(1) uenb 1 xapakTep UCMNorb30BaHUS, (2) xapakTep NPOU3BEAEHMNS, OXPAHAEMOro aBTOPCKUM

168 Cm. http://www.un.org/en/universal-declaration-human-rights/.
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npasom, (3) macwTabbl MICNONb30BaHMSA NPON3BEAEHUSA U (4) SKOHOMUYECKME NOCNENCTBUS
NCMNONb30BaHUAY.

HomawHee ucrnonb308aHue u ucrnosib3o8aHue 0151 0xpaHbl 300p08bs

B topngmyeckom crnoeape bnaka TepMuH «goMaLLHUMA» onpeaensaeTcs Kak « OTHOCALMICS K
OOMY Unu cembe; GbITOBOMY.

B nyHkTe 1 [oxuHckol Oeknapayuu, kacarowetica CoenaweHusi TPUMC u obwecmeeHHo20
30pasooxpaHeHus, npusHaemcs «cepbe3Hocms ripobriem 8 obriacmu 30pagooxpaHeHus, ¢
KOMOpbIMU cmasikugaemcsi MHOXeCme0 pa3eusarouuxcsi U HauMeHee pa3sumhbiX CMpPaH,
ocobeHHO mex npobriem, Komopsle saensomces criedcmeuem BUY/CIrNa, mybepkynesa,
masigapuu u dpyaux anudemudeckux 3abosiegaHuliy. [anee B NyHKTe 5(C) oTMevaeTcs
crnepyLlee: «Kaxaoe rocyAapcTBO-YreH MMEET NPaBo ONpeaensTb, YTO UMEHHO
npeacrtaensieT cobor HauMoHanbHasn YpesBblyaiHas CUTyaumns U Apyrue UCKIMoYNTENbHO
cepbesHble 06CTOATENLCTBA, NPU TOM MOHMMaHUK, YTO KPM3UCHbIE CUTyauun B o6nactum
3[paBOOXpaHEHUs], B TOM vucne cesdaHHble ¢ BUY/CTOom, TyGepkynesom, manspuen
APYrvMMuK annaemMmmnyecknmMmm 3abonesaHusiMmn, MOryT NpeacTaBnaTb COO0M HaLMOHANbHYHO
Ype3BblYaNHYIO CUTYaLMIO UMK OPYrMe UCKNIOYMTENBHO Cepbe3Hble 06CTOATENbLCTBAY.

Ucnonb3oeaHue 8 uccriedosamesibCKux U obpasogamesibHbIX Uessx

MpUMEHUTENBHO K NaTEHTaM B topuaNYeckoM crioBape brnaka TepMUH «CpeacTBO 3aLuThl,
OCHOBaHHbIE Ha NPUHLUMMNE UCMOMb30BaHNS B 3KCMEPUMEHTarbHbIX LeNsix» onpeaensieTcs Kak
«CpeacTBo 3aLLMTbl MPOTUB 0OBUHEHUI B HAPYLLUEHMN NAaTEHTHbIX NpaB, UCMonb3yemMoe Toraa,
Korga 3anaTeHToBaHHOe M3006peTeHne co34aeTcsl U UCMONb3YeTCs UCKITIOYUTENBHO B Hay4YHbIX
uensx. HecmoTps Ha To, YTO 3TO CPEACTBO 3aLLUTLI NO-MPEXHEMY NPU3HAETCS B KAYECTBE
TAKOBOr0, OHO TOJSKYETCS B Y3KOM CMbICIIE M B HACTOSILLLEE BPEMSI MOXKET MPUMEHSITLCS TONbKO
B OTHOLLEHUW MUCCreA0BaHUiA, NPOBOAUMBIX B LLENSX NPOBEpPKN (POPMYIibl M306pETEHUS».

Cnep,yeT OTMETUTb, YTO, XOT4 NpaBa I/IHTeJ'IJ'IeKTyaJ'IbHOIZ COBCTBEHHOCTU U ABNAKOTCA
NCKNIOYNTENBbHBIMK NpaBaMn, B OTHOLLUEHUN 3TUX UCKMIOYNTENbHBLIX NMpaB npegycMaTpmnBaloTcA
onpeaeneHHble N3bATUA N orpaHN4YeHnA. Hanpmmep, B obnactu naTeHToB B HALMOHANbHOM
3akoHoaaTenbCTBe pAana CTpaH npegycMatTpmBaroTCca onpeneneHHble U3bATUA N orpaHM4YeHnA B
OTHOLUEHNN UCKNIOYUTENBbHbIX NpasB, B YaCTHOCTU cneayrwmne:

a) nencTeuns, coBepLuaemble B JTIMYHbIX 1 HEKOMMEPYECKUX LeNnAax;
b) nencTeus, coBepLuaemMble UCKITIYNTENTBbHO B SKCNEPUMEHTAlbHbIX UIA
ncenenoBaTesibCKMUX Lienax.

NMpumeHeHue

B ctatbe 2(c) Harorickoro npoTokosnia perynmpoBaHust 4OCTyNa K reHeTU4ECKUM pecypcam u
COBMECTHOrO MCMOMb30BaHMSA Ha CNpaBeasiMBOv U PaBHOW OCHOBE BbIrO4 OT UX NPUMEHEHUS K
KoHBeHUuKn o 6ruonornyeckom pasHoobpasum (2010 r.) npusoanTca crneayroLee onpeneneHue:
«npoBefeHne nccnegoBaHnn U pa3paboTok reHETUYECKOro U/unm GUOTEXHOOrMYECKOro
CcoCTaBa reHeTMYeCKMX pecypcoB, B TOM YMChe NyTeEM NpUMEHEeHUs BUOTEXHONOMN, Kak OHa
onpegeneHa B ctatbe 2 KoHBEHLNNY.

MHcTpymeHTapun BOUC npumeHUTENbHO K AOKYMEeHTauuMm B 06nacTn TpaguUMoOHHbIX
3HaHUM

[Mporpammbl JOKYMEHTUPOBAHUS MOTYT 3aTparvBaTb BOMNPOCHI MHTENNEKTYanbHON
COBCTBEHHOCTU NPUMEHUTENBHO K HOCUTENSAM TPaaULMOHHBIX 3HaHUK. B npouecce
AOKYMEHTUPOBaHUS KparHe BaXXHO BCECTOPOHHE y4UTbIBaTb €ro NocneacTsuns Ans npas
WHTennekTyanbHon cobcTBeHHOCTU. NHCTpymeHTapun BOUC npumeHnTenbHO K
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AOKYMeHTaummn B 06nacTu TpaanUMOHHBLIX 3HaHUI NpedHasHayYeH Ans yrpasrneHus
MHTENNeKTyanbHoN cobCTBEHHOCTLIO B NPOLIECCE AOKYMEHTUPOBAHMS, @ Takke UCMONb30BaHuUs
3TOro npoLiecca B kKa4ecTBe OTNPABHOWN TOYKM ANs nepexoaa k 6onee apHEKTUBHOMY C TOUKU
3pEeHNst NPUHOCUMON MOSb3bl YNPaBeHno TPaauUMOHHBIMM 3HAHVUSIMW B KQYECTBE OAHOrO 13
WHTENMNeKTyanbHbIX U KyNbTYPHbIX aKTUBOB OGLLIMHbI 6.

NHcTpymeHTapuint BONC npuMeHUTENbHO K AOKYMEHTaLMKN B 06racTu TpaguUMOHHbIX 3HaHWIA
cneumnanbHO NpeaHasHavYeH ans UCNoNb30BaHUS KOPEHHbIMU Hapodammn U MECTHLIMM
ob6wmHammn. OH MOXET Takke oKasaTbCsl MONe3HbIM AN APYrMX NUL, U OpraHoB, TakuX, Kak
rocyaapcTBeHHble cryxawme Beaomcts VC, nuua, OTBETCTBEHHbIE 3a NPUHATUE NOSNIUTUYECKUX
peLleHnI, Hay4YHO-UccneaoBaTeNbCKNE YYPEXAEHNS U yUpEXOEHMs KyNbTypbl, peanuayouime
MPOEKTbI AOKYMEHTUPOBAHUS.

Koraga 3HaHMs 3a00KYMEHTUPOBAaHbI, ANsi UX OXPaHbl MOXHO 3aeNCTBOBATL Npasa
WHTENNeKTyanbHon CO6CTBEHHOCTM U ApYyrMe NpaBoBble MEXaHU3Mbl, OAHAKO yCnex MoXeT
6bITb 06ecneyeH TONbKO B TOM Cryvae, ecrnv JOKYMEHTUPOBaHME NPOU3BeAEHO Haanexalumm
o6pasom. UHcTpymeHTapun BOUNC npumMeHUTenbHO K AOKYMeHTaLmm B obnactu
TPaAMUMOHHBIX 3HAHUI NMPU3BaH MOMOYb OLEHUTb BO3MOXHbIE BapMaHThbl yCTAHOBMNEHMS
OXpaHbl Ha OCHOBE MpaB MHTENNeKTyanbHOM COOCTBEHHOCTH, CNaHMpPOBaTh U peann3oBaTtb
NPUMEHEHME NOAXOO0B N OCYLLECTBIEHME CTpATErNiA B 00NacTn MHTENNEKTYyanbHON
COBCTBEHHOCTM Ha 3Tane AOKYMEHTUPOBaHUS TPAANLMOHHBLIX 3HAHWNA.

Tunosble nonoxeHns BOUC-IOHECKO gns HauuoHanbHbIX 3aKOHOAATENbLCTB 00 OXpaHe
Bblpa)XxeHU ¢honbKrnopa oT He3aKOHHOIo UCMNONb30BaHUA U APYrMX HAHOCALMX yLiepo6
OencTBumn

Ha coBeluanuu, opraHnsoaHHoM B 1982 r. npn copgencteumn OpraHnsaumm O6beanHEHHbIX
Hauumin no Bonpocam obpasoBaHus, Hayku n kynoetypbl (FKOHECKO) n BOUC, Komutet
NpaBUTENbCTBEHHLIX 3KCNEPTOB NPUHAN Tunosbie nosioxeHUs. ATV NOMNOXEeHUs NpeanonararT
Moaenb sui generis oxpaHbl B 06nacTn MHTennekTyanbHOM COOCTBEHHOCTN B OTHOLLEHWUN
TPaAULMNOHHbBIX BbIpaXXeHN KyNbTypbl/BbipaXXeHnii onbkriopa, kKoTopasi noyyuna 4oCTaTouHO
LLMPOKOE MCMNOSb30BaHWe rocygapcrtesamm — yneHamm BOUC.

Tunosble nonoxeHusi Npu3BaHbl obecneynTb BanaHc Mexay oOXpaHoW BblpaXeHui dornbkiopa
OT 3noynoTpebneHnit, c 0gHON CTOPOHbI, U CBOBOAOM 1 MOOLPEHMEM AalNbHENLLErO pasBuUTUS
pacnpocTpaHeHns dorbkiopa — ¢ Apyron. B HUX yunTbIBaeTCs TOT (PaKT, YTO BblpaXKeHust
donbknopa CoCTaBNAT XXUBOW OPraHN3m YenoBeveCcKon KynbTypbl, N HENb3s AOMNYCTUTD,
4YTOObI OH 3a40XHYJCA B CIIULLIKOM TECHbIX PaMKax OXpaHbl.

B cooTtBeTCcTBUM C TUMOBLIMU MOMTOXEHUSIMU TPAOULMNOHHBbIE BbipaXKeHWUs! KyTbTypbl/BblpaXXeHus
POoNbKIopa OXPaHAKTCS OT «HE3aKOHHOIO UCMONb30BaHMS U OPYIMX HAHOCALLMX yLiepd
aencteuny». B 2000 1 2001 rr. BOUC nposena o6cnenoBaHue onbiTa rocygapcts B o6nacTtu
MCnonb3oBaHMs U peanunsaumm Tunosblx nonoxeHnn. OT4eT onybnMKOBaH B Ka4yecTBe
pokymeHta BONC WIPO/GRTKF/IC/3/10.

[KoHew, npunoxeHnsa n oKyMeHTa]

169 NHcTtpymeHTapuin BONC npuMeHnTEnNbHO K AOKYMEHTauun B 06r1acTi TPagnLMOHHBIX 3HaHWIN AOCTYMEH No
appecy: https://www.wipo.int/publications/en/details.jsp?id=4235.
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