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HokymeHm nodezomoeneH Cekpemapuamom

1. Ha cBoei gBeHaguaton ceccum, coctosaBluencs B XeHeBe 25-29 despansa 2008 r.,
MexnpaButenbcTBeHHbINn komuTeT BOUC no nHtennekryanbHOM CO6CTBEHHOCTH,
reHeTM4YeCcKMM pecypcam, TPaauLMOHHbLIM 3HaHUAM 1 donbkropy (MKITP) pelwumn, 4to
CekpeTapuart, ¢ yyeTom npealuectsytowen padotel MKI'P, nogrotoBut B kKauectse paboyero
AoKymeHTa TpuHaguaton ceccumn MKIP gokymeHT, koTopei BygerT:

(@) xapaktepusoBaTb 0643aTENbLCTBA, NONOXKEHUS U BO3MOXHOCTU, yXKe
CyLLeCTBYIOLLNE HA MeXOYHapOOHOM YPOBHE A OXpaHbl TPaaNLMOHHBLIX
3HaHun (T3);

(b)  xapakTtepusoBaTb Npobensbl, CyWecTBYOLNE HAa MEXAYHAPOAHOM YPOBHE, MO
BO3MOXHOCTUN UNMIOCTPUPYSA UX KOHKPETHBIMY NpYMepamu;

(c) copepxaTb cOOBpaxeHus, BaXHble NS onpeaeneHns LenecoobpasHocTm
yCcTpaHeHus aTux npobenos;

(d)  onucbiBaTb BapuaHTbl 4ENCTBUIA MO YCTPaHEHMIo MobbiX BbISBIIEHHbIX NPo6enos,
KOTOpble CYLLEeCTBYHOT UnmM MoryT BbiTb pa3paboTaHbl Ha MEXAYHapOaHOM,
pervoHanbHOM U1 HaUMOHaNbHOM YPOBHE, BKIOYaA Mepbl NPaBoOBOro Y MHOrO
Xapakrepa;

(e) conpoBoXgaTbCsi NPUITOXEHNEM B BuAe Tabnumubl, OTpaXkatowen MOMEHTHI,
YyNOMSHYTbIE BbIlEe B NOANYyHKTax (a)—(d).
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2. lepen CekpeTtapmatom bbina noctasneHa 3agaya «sCHO U3NOXNUTb paboune
onpeaeneHnst unu gpyrue NCXoaHble NpeanochIfikin CBOEro aHannsa.

3. [epBbin NnpegBapuTenbHbli aHanua npobenos B obnactu oxparbl T3 6bin
noarotosneH CekpetapuaTtom B TO BpeMsi U pacnpocTpaHeH cpeam uneHos MKIMP ans
HanpaBreHns No HEMY COOTBETCTBYIOLLMX 3aMedaHnii. C y4eToM NosyyYeHHbIX 3amedaHmin’
ObIN NOAroTOBNEH CneayLwWwuin NpeaBapuTenbHbI BapnaHT aHanuaa npobenos, KOTOpbIv
6b1n pacnpoctpaHeH kak gokymeHT WIPO/GRTKF/IC/13/5 (b) Rev. k TpuHaguaTton ceccum
MKIP, coctosiBwerica 13—17 oktabps 2008 r.

4. To e camoe pellueHne 6bino NPUHATO B 3TO BpeMs ABeHaguaTon ceccmen MKIP no
BOMPOCY O TPaAULMNOHHBIX BblpaxeHusax KynbTypbl (TBK) — Takum obpasom, K TpuHaguaTomn
ceccun MKI'P 6bino nogroToBneHo ABa npeasapuTeNibHbIX BapnaHTa aHannsa npobenos,
koTopble cogepxanuce B JokymeHTax WIPO/GRTKF/IC/13/4 (b) Rev. (B oTHoweHun TBK) n
WIPO/GRTKF/IC/13/5 (b) Rev. (B oTHOWeHUN T3).

5. K atomy momeHTy MKI'P yxxe npoBen 06CToATENbHbLIN aHanM3 BO3MOXHbIX MPaBOBbIX U
aAMVHUCTPaTUBHBIX Mep oxpaHbl T3. OTOT aHanu3 BKNOYan KOMMNIIEKCHOE U3yyeHne
CYLLIECTBYIOLMX HALUNOHAmNbHbIX U PErMOHasbHbIX NPaBOBbIX MEXaHN3MOB, NPOBEAEHME
rpPynnoBbIX Npe3eHTaunin, NOCBALLEHHbIX ONbITY PerynupoBaHnsa gaHHom cdepsl,
HaKOMMEeHHOMY B pa3HbIX CTpaHax, BbiiBrieHne obLMX 3f1IeMEHTOB CUCTEM OXpaHbl T3,
CUTYaUMOHHbIE UCCefoBaHWs, pe3ynbTaTbl perynsapHo NpoBoaMMbIX 06cneaoBaHnin
MexayHapogHon 6a3bl NPaBOBbIX 1 aAMUHUCTPATUBHBIX HOPM, a TakKe BbiiBNEHNE
KNIOYEBbIX MPUHLMMOB U Lenen oxpaHbl T3, NoNy4YnBLUMX NOAOEPXKKY B X04e npeabiayLimx
ceccun Komuteta. lNo npocbbe Komnteta ata npoBeaeHHasa paHee paboTta no
onpegeneHnto NCXoaHbIX NPeanoChINIoK aHanu3a bbina pe3toMmpoBaHa B AOKYMEHTE
WIPO/GRTKF/IC/13/5 (a), AononHuBLLEM NpeaBapuUTENbHbIV BapuaHT aHanu3a npobenos,
npenctaeneHHbin B gokymeHte WIPO/GRTKF/IC/13/5 (b) Rev.

6. B xone TpuHaguaton ceccum MKIP, cocTosiBlleics B oktsabpe 2008 r., nogpobHoro
obcyxaeHus nokymeHta WIPO/GRTKF/IC/13/5 (b) Rev.? He npoBoaunocs, 1 B peLleHusx
CECCUW rOBOPUTCSH TOMBLKO, YTO OH BbIN «NPUHAT K cBeaeHuo»>. MKIP He npuHumMan
peLLeHNs O PAaCCMOTPEHUN JOKYMEHTa Ha ByayLLUMX CECCUAX.

7. B 2017 r. FeHepanbHasa Accambnes BOUNC obpaTtunack k CekpeTtapmaty ¢ npocbbon
«yTOYHUTb NpoBefeHHbI B 2008 r. aHann3 npobenoB CyLeCcTBYOLWNX PEXNMOB OXpaHbl T3
n TBK».

8. B coOTBETCTBMM C 3TUM pPELUEHNEM B NPUINOXEHUMN | K JOKYMEHTY
WIPO/GRTKF/IC/37/6 6bin npeacTaBneH yTOMHEHHbIN BapuaHT NpeaBapuTEnbHOro aHanmaa
npobenos B oxpaHe T3, BbinonHeHHoro B 2008 r. CTpykTypa, dhopmaTt 1 cogepaHme
npegblayLlero aHannsa B OCHOBHOM 6binn ocTaeneHbl 6€3 n3ameHeHu, KpoMe Tex Crny4vaes,
korga Heo6xoaumo 6bIno OTpasnUTb NPUHATUE HOBbIX MEXAYHapOOHbIX UHCTPYMEHTOB UMK
N3MEHeHMs1 B HOPMaTUBHOM perynmpoBaHuy Unv nonutuke. Takum obpasom, aTa Bepcus no
cywlecTtBy npeactaensana cobowm 3anpoweHHbin MKIMP yTouHeHHbIV BapmaHT. MameHeHus
6bINy BHECEHBI, B YaCTHOCTH, B NyHKTbI 3—6, 12-13, 15, 16-17, 21-24, 33, 35, 39, 54, 59-61,
66, 71-73, 75, 81-84, 94, 98, 101, 108, 111-113, 117, 122, 125-126, 131, 134, 136, 138, 140,
142 n 147. B npunoxeHuu |l cogepxanack yTodHeHHasa Tabnuua, oTpaxaroLas Bornpochl,

1 3ameuanus, nonyyeHHble B 3TO BpeMs, BCe elle umetotcs Ha Bebeaite BONC no cnepyowemy agpecy:
https://www.wipo.int/tk/en/igc/gap-analyses.html.

2 NokymeHT WIPO/GRTKF/IC/13/11.

3 NokymeHT WIPO/GRTKF/IC/13/DECISIONS.
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YNOMSIHYThIE Bblle B nognyHkTax (a)—(d). 3TOT e AOKYMEHT Obifl BHOBb BbIMNyLLEH A5
38-n, 39-11 1 40-n ceccunt MKI'P, a Takke BblinyckaeTcs AN HacTosLWen ceccuun.

9.  YTOYHeHHbIV BapyaHT npeaBapuTenbHOro aHanmsa npobenos 1 yTodHeHHas Tabnvua
NpUBEAEHbI B MPUINOXEHNUSX K HACTOALLEMY JOKYMEHTY.

10. Komumemy npednazaemcs
paccMompems YmMoYHEeHHbIU
gapuaHm npedsapumersibHO20
aHanusa rpobenoes u mabnuyy,
codepxawjuecs 8 npunoxeHusix | u ll.

[MpunoxeHusa cnenytoT]
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l. BBEAEHWE

1. ,D,OKyMeHT COoAEePXUT AaHHOE KpaTKoe BBeAeHNE U NMATb pa3fesioB, COOTBETCTBYHOLLNX
anemMeHTam, npegyCcMoTpeHHbIM pelleHnemMm KomuTteTa, NMPUHATbLIM Ha ero ABeHaauaTon
ceccunn, a MMeHHOo:

- Pasgen Il: paGoune onpeneneHnsa n gpyrme NCXodHble Npeanochbinikn aHanuaa;
- Pasgen lll: obsizaTenbCcTBa, HOPMATMBHbBIE NONOXEHWUS Y BO3MOXHOCTU, YXKe
CYyLLIECTBYOLLME HA MEXOYHApPOAHOM YPOBHE B paMKax OXpaHbl TPaAULUMOHHbIX 3HAHWN

(«T3») (nognyHKT (a) pelieHuns);

- Pasgen IV: npobGenbl, cylecTByomMe Ha MexXgyHapogHOM YPOBHE, MO BO3MOXHOCTH
NPOUNIIOCTPUPOBAHHBIE KOHKPETHBIMU NpuMepamMu (NognyHKT (b) pewweHuns);

- Paspgen V: coobpaxeHus, BaxHble Ans onpefeneHus LenecoobpasHoCcTy ycTpaHeHns
3TMXx Npobenos (MOANYHKT (C) pelueHuns);

- Pasgen VI: BapuaHTbl 4ENCTBUIN NO YCTPAHEHMIO NOOLIX BbISBIEHHbBIX Npo6enos,
BKITOMasi NpaBOBble M Apyrve Mepbl, Oyab TO HA MeXayHapo4HOM, PErMOHarbHOM NN
HaLMOHaNbHOM ypPOBHE, KOTOPbIE yXKe CyLLeCTBYIOT Ui MoryT 6biTb paspaboTaHbl
(nognyHkT (d) pewueHus).

2. B npunoxeHun |l cogepxuntcs Tabnuua, oTpaxaroLlas NonoXeHns, paccmaTpvBaemble B
3Tux pasgenax (To ectb B noanyHkTax (a)-(d) peweHust KomuteTa).

[I.  PABOYME OMPEAENEHNA N OPYTUE NCXOOHBLIE NPEAOMOCHINIKU AHAJTM3A

(a) Paboyue onpedeneHusi

3. [pusHaHHOro MexayHapoAHOro onpeaeneHns «TPaAULMOHHBIX 3HAHMIN» Kak TaKoBOrO
He cyllecTByeT. B psige mexayHapoaHbIX AOKYMEHTOB YNOMUHAKOTCSA Takme poacTBEeHHbIe
MOHATUSA, Kak:

- 3HaHWSA, MHHOBALMN 1 NPaKTMKa KOPEHHbIX U MECTHbIX OOLLMH, BONOLWAoLLME YepThbl
TpaanUMOHHOro obpasa X13HW, BaXkHble Ansi COXPaHeHUss GUONOrM4eckoro
pasHoobpasnst U YCTOMYMBOrO MCNONb30BaHNsS pa3HOOBbpasHbIX BGUoNornyecknx
pecypcoB
1

- T3, MeloLLME OTHOLLEHME K FeHEeTUYECKUM pecypcam?

- TpaguunoHHble 3HaHWUA, BaXXKHble O51A obecneveHus pacTtuTernbHbIX reHeTU4eCKnX
pecypcoB And npon3soacTtBa npoaoBosibCTBUA N BEOEHUA CENTbCKOro xosancTea’

1 CraTbs 8(j) KoHBeHUMM 0 B1onornyeckoM pasHooGpasmu.

2 Cratbsa 7 Haroiickoro npoTokona perynuposaHust OCTyna K reHeTUYECKUM pecypcamM M COBMECTHOIO
MCMoMNb30BaHUs Ha CNpaBeAMBO U PaBHOW OCHOBE BbIrog OT MX NpUMeHeHust kK KoHBeHuMu o Bronornyeckom
pa3Hoobpasuu (Haromckuin npoTokon).

3 Cratba 9.2(a) MexayHapoaHOro JOroBopa 0 pacTUTESNbHbLIX FEHETUYECKUX Pecypcax Ans Npou3BoACcTBa
NPOAOBONBLCTBUSA Y BEAEHWNS CENbCKOro X03ancTaa.
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- KynbTypHOE Hacneauve, TpaAWLMOHHbIE 3HaHUS Y TPaAULMOHHbIE BblPaXXEHWS
KyJbTYpbl, @ TaKKe NPOSIBMIEHNSI OCHOBAHHbIX HA HUX HayK, TEXHOMOIUIA U KynbTyp,
BKIOYasi 3HAHWS O NMIOACKMX U TeHETUYECKMX pecypcax, CEeMeHax, nekapcTeax, 3HaHue
CBOWICTB hayHbl U (OrIopbl, YCTHbIE TPaAULIMK, NUTepaTypa, y30pbl U OpHAMEHTHI,
CMOPTUBHbIE 1 TPAAWLMOHHBIE UTPbl, @ TakkKe N306pa3nTernibHOe Y UCTIONHUTENbCKOE
nckyccTeo?

- TpaAWUMOHHbIE 3HAHWS, BaXKHbIE AN CEeNIeKLUM XUBOTHbIX U XKMBOTHOBOACTBA®.

4. T[pocbba 0 npoBeAeHMM AHHOrO NpeaBapuUTENbHOro aHanu3a npobenos kacaeTcs
«TPaAMLUMOHHbBIX 3HAaHMINY KaK TaKOBbIX, @ HE Kakux-TO 6onee KOHKPETHbIX MOHATUI, TaKnX, Kak
T3, cBsizaHHbIEe ¢ 06ecnevyeHmnem BuopasHoobpa3ns, 3HaHNSA O FEHETUYECKMX pecypcax
pacTEeHUI M XMBOTHbIX MK T3, NpnHagnexawme KOpeHHbIM Hapogam (HasbiBaeMbIX Takke
«3HaHUAMUN KOPEHHbIX HAPOA4OBY); Takue Goree KOHKPETHbIE MOHATUS MOXHO cYMTaTb
BXoASLWMMM B Bonee obLiee NoHATUE «TPaAULMOHHbBIX 3HAaHMINY Kak TakoBblX. OgHako,
MOCKONbKY MMeeTcsa npocbba 0 NpoBeAeHNM OTAENBHOr0 aHanu3a npobenos B OTHOLLEHUN
«TPAAULMOHHBIX BbIpaXXEHWIN KyNbTypbl», NPeaMETOM aHanns3a goSMkHbI ObiTb TPaAULMOHHBIE
3HaHMSA B Y3KOM CMbICIE CIOBa, a He Bonee LMpoKoe NOHATUE TPaAULUMNOHHbBIX 3HAHWIA,
KOTOpOe MHorga Ucnonb3yeTcs B kKayecTBe obuero n 6onee onvcatensHOro TepMmHa.
MoaToMy TEPMUH «TPAOULMOHHBIE 3HAHUS», UCKMIOYUTENBHO ANS LIenen AaHHOro aHanmaa,
NMOHUMAETCS KakK O3HaYaoLMN 3HAHNSA KaK TakoBble B OOLLEM CMbICIe, 0CODEHHO 3HaHWS,
ABNAOLLMECH pe3yNbTaToOM MHTENNEKTYarbHON AEeATENbHOCTN B TPAAULMOHHOM KOHTEKCTE, U
OXBaTbIBaET MpakTU4eckne 3HaHus, PopMbl NPaKTUYECKON AEATENbHOCTU, HaBbIKN K
nHHoBauun. Takoe obLiee onpegeneHne T3 OCHOBaHO Ha pe3ynbTaTtax paboTbl camoro
KomuteTa®.

5. B ocHoBy aHanusa npo6enoB NONOXeHO Takke TO UCXOAHOE AonyLleHue, YTO aHanus
npo6enoB B NpaBoBON OXpaHe MOXeT TpeboBaTb 6onee TOYHOro onpeaeneHnst NOHATUSA
TPaAMLMOHHBIX 3HAHUI, NOCKOMbKY CNMLLKOM obLee onpeaeneHme MOXeT Oka3aTbCa
HeJ0CTaTOYHO SICHLIM AN KOHCTPYKTUBHOIO aHanmsa npobenos. 3a rogbl padotel Komuteta
npeanaranvcb U paccMaTpuBanmnchb pasrnyHble KpUTEPUN OTHECEHUS 3HAHUN

K TPAQMLUMOHHBIM. W3 pasnnyHbix BbipaboTaHHbIX KomuTeTom xapaktepuctnk T3 B kayecTBe
XapaKTepuCTKK, KOTOpble MOryT AaBaTb NpPaBO Ha NPaBOBY OXpaHy, Obinn 0ToOpaHbI
KpUTEpUM’, cornacHo KoTopbim Takue T3:

(i) cospatoTCs, COXpaHATCA U NepenarnTcst U3 NOKONEHUS B MOKONEHNE B
TPagVULMOHHOM KOHTEKCTE;

(i) onpeneneHHbIM 06pa3om CBs3aHbI C TPALULMOHHOWN N KOPEHHOW OOLLMHON Uin
HapPOAOM, KOTOPbIE COXPaHAIT NN NepenarT UX U3 NOKONEHNsI B MOKONEHNE; 1

(iii) cocTaBNAT HEOTHLEMIEMYIO YacTb KyNbTYPHON MOEHTUYHOCTU KOPEHHOW Unn
TpagVLMOHHOM OBLUUHBI UM Hapoaa, KOTopble NPU3HaKTCA HOCUTENAMWN Taknx
3HAHWIN Ha OCHOBE KaKoW-TO hOPMbl UX XpaHEHWS, KONMEKTUBHOIO BNageHns uMmn

4 Cratba 31 Oeknapauuv OpraHusauum OGbeamHeHHbIX Hauuii o npaBax KOpeHHbIX HapoaoB, AOKYMEHT
WIPO/GRTKF/IC/12/INF/6.

5 MyHKT 12 UHTepnakeHcKo geknapauum no reHeTMYECKM pecypcam XUBOTHBIX.

8 NcTouHmuk: [noccapuii OCHOBHbLIX TEPMMHOB B 0611aCTU MHTENEeKTyanbHOW COGCTBEHHOCTU U FeHETUYECKUX
pPecypcoB, TPAOULMNOHHBIX 3HAHUI U TPAOULMOHHbBIX BbIPAXXEHWUI KyNbTypbl, ONyONIMKOBAHHbIV MO agpecy:

https://www.wipo.int/tk/en/resources/glossary.html.

7 911 kputepum B3ATLI U3 N. 4 (Mpaso Ha oxpaHy), AokymeHTa «OxpaHa TPaaUUMOHHBLIX 3HAHWIA: YTOYHEHWE Lenein
n npuHuuno» (WIPO/GRTKF/IC/8/5). MocKkonbKy HAKAKOro corfiacust He JOCTUMHYTO, U 3TU KpUTEPUM OCTatoTCs
OHUM 13 NPeaMeTOB NPOAOIMKAOLLMXCS Neperosopos B MexnpasutensctBeHHom komutete BOMC no
WHTenNneKTyanbHON COGCTBEHHOCTM, FEHETUYECKMM pecypcam, TPAANLMOHHBIM 3HAHUSAM U ONBKIOPY, 3Ta CCbinka
He obHoBMANack, ogHako ¢ 6onee HeAaBHUMK NpeaBapUTENIbHLIMU MONIOXKEHNAMM MO BOMPOCaM OXpaHbl T3 MOXHO
03HaKoOMMTbCA Mo cneaylolemy agpecy: https://www.wipo.int/meetings/ru/doc_details.jsp?doc id=368218.
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NN HECEHMS 3a HUX KyNbTYPHON OTBETCTBEHHOCTN. 3OTa CBA3b MOXET BblpaXaTbCs,
dopManbHO nnn HecpopmarnbHo, B BUae 06bIMHON MW TPaAULMOHHON NPAaKTUKM,
npaBuI UM 3aKOHOB. MOXET y4nTbIBaTLCA U Takon hakTop, Kak MHHOBALMOHHOCTb
TPaOWLMOHHBLIX 3HAHWUNA.

6.  C TOYKM 3peHuss JaHHOro aHanuaa, YTobbl NoanexaTb OXpaHe, 3HaHUSA JOIKHbI HE
NPOCTO ONpPeaensThCs Kak « TpPaAuULNOHHbIE 3HaHMSI» B 06weM nnaHe. MoxeT 6bITb
HeobxoanmbIM, YTOObI OHM Bonowanu B cebe NnpeeMCTBEHHOCTb NOKOMEHUI, UMENu
0OBHEKTMBHYIO CBSI3b C OBLLMHON CBOErO NPOUCXOXKAEHMSA N CYOBHEKTMBHO acCoLMMPOBanunChL C
Takon obLmMHON, cocTaBnsas Grnarogapsa 3TOMY 3f1EMEHT ee COOCTBEHHOW MOEHTUYHOCTM.
3HaHuA ABNAITCA MOMEHTOM COLManbHOro pa3BuTUSA OOLLMHBDI.

7. BoT HekoTopble KOHKPETHbIE NpuMepbl T3:

—  TpaavuUMOHHbIE MeaUUMHCKNE 3HaHWSl — 3HaHUS O crnocobax NekapcTBEHHOro
MCNONb30BaHNUSA ONPEeAEeneHHbIX FEHETUYECKMX PECYPCOB, a Takke O MeToaax
neYyeHuns, He CBA3AHHbIX C UCMONb30BaHNEM reHETUYECKMX PECYPCOB (TaKMX Kak
TPaAMUMOHHBIN Maccax);

—  3HaHus, cBA3aHHble C G1Mopa3Hoobpasnem, Unn 3HaHUs!, KOTOPbIE «MMEKT 3Ha4YeHne
ANSi COXPaHEHWS Y YCTOMYMBOIO MCMOSb30BaHMsSi GUONOrMYECcKN pasHOOGpasHbIX
pecypcoB»?;

—  TpaAWUVOHHbIE 3HaHWS, UMEIOLLE OTHOLLIEHME K FeHETUYECKM PEcypcam pacTeHnI
ANs uenev Npov3BoACTBa NPOAOBONLCTBUS M BEAEHUS CENbCKOro xo3sancTea’;

—  TpaguLUMOHHbIE 3HAHWS, UMEIOLLME OTHOLLEHME K CENEKLMMN XXUBOTHBIX U
XMBOTHOBOACTBY '°.

(b)  [pyaue ucxoOHble npedrnochiiKu aHanu3a

(i)  TloHsmue «oxpaHbi»

8. B pamkax aHanusa npobenoe OoOMmMKeH paccMmaTpmBaThbCcsi BONPoc 06 «oxpaHe» T3.

B kakon-To cteneHn aHanms npobenoB B OXpaHe, ECTECTBEHHO, TpebyeT NOHMMaHWsi camoro
TepMUHa «oxpaHa». B xoge ceoen gestenbHocTn KoMUTeT MCXoamn n3 cambix pasHbIX
BapMaHTOB TPaKTOBKM 3TOr0 MOHSTUS, OT NPABOBOM OXpaHbl OT HECAHKLIMOHUPOBAHHOIO
ncnonb3oBaHusa u NpucBoeHnsa T3 (BMaa oxpaHbl, KOTopasi 06bIYHO paccMaTpuBaeTCs B
KOHTEKCTe 3aKoHOoAaTenbCTBA M NOSIMTUKM, KacaloLLMXCA UHTENNEKTyanbHOM COOCTBEHHOCTHN)
A0 npakTnyeckmx oopm 3awmtbl T3 oT ywepba n 6€CKOHTPOSIBLHOIO pacnpocTpaHeHUs
(Hanpumep, NPaKTUYECKUX UHNLMATMB NO AOKYMEHTMPOBAHMUIO U PETNCTPALMM CUCTEM
TPaAULMOHHBIX 3HAHUI, a Takke BbipaboTkn NpaBoBbIX TpeboBaHWi B OTHOLIEHUN 3almThbl T3
oT ywepba, To ecTb, (hakTnyeckn — oba3aTenLCTB 3awmaTe 1 cbeperatb T3, a Takke
COOTBETCTBYIOLUME COLMANbHbIN, UHTENNEKTYarnbHbIN U KyNbTYPHbIA KOHTEKCT,
noagepxueatoLmnm cuctemol T3).

9.  YTOYHEHUIO MOHATUS «OXPaHbl» MOFYT MOMOYb OTBETHI Ha Takue BOMpPOChI, Kak:
- 06beM COOTBETCTBYHOLLEN OXPaHbI:
- 0OBEKTbI, KOTOPbIE OXPaHSAOTCA B HACTOSLLIEE BpEMS (Hanpumep,
NaTeHTOCNOCOGHbIE N306peETEHUS);

- Oenctsus, OT KOTOPbIX OXpPaHAKTCA 00BbEeKTbI (Hanpwmep, onpeaeneHHble Babl
MX NCNOoJ1b30BaHNA TPETbUMU J'IVILI,aMVI);

8 KBP, ctatbs 8(j)
9 MOrPPMC ®AO, ctaTbsa 9.2(a).
10 MyHKT 12 MIHTepnakeHcKon geknapaumny no reHeTUYEeCKUM pecypcam XUBOTHBIX.
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- [EencTBus, OT KOTOPbIX OHW HE OXPaHAKTCA (Hanpumep, BO MHOMMX CTpaHax
naTeHTOCnocobHble N306pETEHNS HE OXPAHSIOTCA OT MCMOMNb30BaHUA ANS
nccneaoBaHuin, NPOBOAUMbBIX B HEKOMMEPYECKMX LIeNsiX); u

- KaK OHW oxpaHsitoTcs (Hanpumep, orpaHMyeHa fiv oxpaHa BO BPeEMeEHU, TpebyeT
11 OHa BbINOSTHEHUST KaKMX-TO hOopManbHOCTEN UMW KaKUX-TO APYrMX YCIoBUiA
(Hanpumep, TpeboBaHne 0 TOM, 4TOObI HepacKpbITas MHopmauns, Ans
KOTOPOW MCMpaLlLUMBaETCsA OXpaHa, MMernia KOMMEPYECKYHO, a HE KyNbTypPHYHO
NN JYXOBHYIO LEHHOCTb);

- W, C OpYroi CTOPOHbI, Kakme 06BbEKTbI He noanexaT oxpaHe (Hanpumep, BO MHOMMX
CTpaHax He OXPaHSATCA OObIYHbIE OTKPLITUS U NYGNNYHO PacKpbITbie
NpaKkTUYECKNE 3HAHNSA N HABbIKN).

10. XapakTep UHHOBALMOHHOW AeATENbHOCTU KOPEHHbLIX OBLLUNH U UHHOBALIMOHHOM
«COCTaBMSOLLEN» CUCTEM TPAAULMOHHBIX 3HAHUIN Takke MOryT CNOCOOCTBOBATL BbISIBNIEHUIO
npo6erioB B NpaBOBOW OXpaHe, MOCKOSIbKY CyLlecTByoWwme opMbl U CTaHOAPTbl NPaBOBOM
OXpaHbl MOTYT HE Y4MTbIBaTb MHHOBALUK, CYLLIECTBYIOLLNE B TPAOULMOHHBIX KOHTEKCTaX.

11. lMpumeHuTenbHO K T3 TEPMUH «OXpaHa» MMEET MHOXECTBO pasnnyHbIX 3Ha4YeHun. OH
MOXeT 03HayaTb, B MPUHLMNE, (PUINYECKYIO OXpPaHy MaTepuarnbHbIX NCTOYHMKOB OT
YXYALWEHNS COCTOSAHUA UNK yTpaThl (HanpuMmep, pecTaBpauunio APEBHMX TEKCTOB, COAepXKaLLMX
T3) 1 3aKoHbI, BBOOSALLME UM CTUMYNUPYHOLLME BBEOEHUE NporpamMM coxpaHenusa T3. Ona
Lenen HacTosLero npegsapuTerbHOro aHanuaa npobenoB TepMUH «OXpaHay» O3HavaeT
OXpaHy, KoTopas Yalle BCero paccmaTpmBaeTCs B KOHTEKCTE UHTENMeKTyannbHOM
COBCTBEHHOCTU, TO €CTb NMPaBOBbIE MEPbI, OrpaHNYMBaIOLLME BO3MOXXHOCTM UCMOSTb30BaHNSA
OXpaHsemMoro matepuarna TpeTbUMM NiuamMm Ha OCHOBE NpaBa NPensaTCcTBOBaTb M0BOMyY nx
NCNONb30BaHUIO (MCKNOYMTENBbHBbIE NpaBa), YCTaHOBEHUS YCIOBUA UX AOMYCTUMOrO
ncnonb3oBaHna (HanpumMep, YCrnoBui NULEH3UN Ha NCNOSb30BaHME NaTeHTa, YCroBUN
cobntogeHnst KOMMepP4eCcKon TamHbl UM OXpaHbl TOBAPHOro 3Haka, Nnbo 6onee obLwmMx
TpeboBaHWI, KacaloLMXCa CrpaBeasiMBoro Bo3HarpaXaeHusa unv npusHadms npas). Kpome
Toro, B KomuteTe nogvepkmsanochk, 4To T3 MOryT oxXpaHATbCAa (pnsmnyeckumm cpeacresamu, a
TaKkKe OXPaHATbCH — B HEKOTOPbIX CMbICIaX TEPMUHA «OXpPaHa» — OT MCYE3HOBEHUA MyTEM
NOOLUPEHNS UX LUIMPOKOIO MCMOMb30BaHUSA U YTO, C Y4ETOM HEOBX0ANMOWN (POPMbl OXPaHbl,
npuyemM 3TO MOXET BbITb CaMblM 9KOHOMUYHbLIM W JOSITOBEYHBIM CPEACTBOM UX OXpaHbl. [1pu
TakoM MOHNUMaHUU TepMUHa «OXpaHa» TPaaULMOHHbIE MHHOBALMW, B YAaCTHOCTU, CpeacTBa
TPaaULNOHHON MEANLMNHBI, KOXPaHANUCb» Obl NyTEM COAENCTBUS UX LLMPOKOMY
NpakTU4EeCKOMY MUCMOMb30BaHUIO, OQHAKO 3TO HE TO MOHATUE OXPaHbl, KOTOPOe 0BbIYHO
nmeeTca B BuAy npu BbipaboTke NONUTUKN B cchepe MHTENNEKTyanbHOM CO6CTBEHHOCTM.

12. BwmecrTe ¢ Tem, BBUAY CNOXHOCTN OLIEHKM NPOGENoB B NPaKTUYECKUX MHMLMATUBAX,
npeanpUHUMaeMbIX Ha MeXayHapoaHOM YpPOBHE, U BBMAY TOro, YTo paboTta Komuteta
OpUEHTMpPOBaHa Ha NpobrnemaTnKy MHTENNEKTyanbHON COGCTBEHHOCTH, B KOHTEKCTE
HacTosALLEero AOKyMEeHTa No4 OXpaHoW NOHMMAETCst OXpaHa OT HECAHKLVMOHMPOBAHHOIO Unn
HecnpaBeMBOro MCNosb30BaHUSA oxpaHsieMblx 00bekToB. B 6onee obliem nnaHe «oxpaHay
B 9TOM CMbICIie nogpasymeBaeT onpeaeneHHbIN ypoBEHb NOCTOSAHHOIO KOHTPOMS UK
MOSTHOMOYMIN B OTHOLLEHUN COOTBETCTBYHOLLMX TPAANLMOHHbBIX 3HAHWI, C BO3MOXHbLIM MPaBoM
NCKNIOYEHUS NpaB ApYyrnx nuu, Unu nHble hopmbl MOCTOSHHBLIX NPaB NO OTHOLUEHUIO K TaKUM
3HaHMAM. TakoW KOHTPOSb AOIMKEH OCYLLECTBMAATHCA OOLMHOM UNN KAaKUM-NTMBO nrLom,
AENCTBYOLWMUM OT ee nmeHn. OH OTNNYaeTCst OT pexunma O6LLECTBEHHOIO AOCTOSAHMS, NPK
KOTOPOM NoNb30BaTesnb HE HECET HU MaTepuarnibHON, HU MopanbHOW OTBETCTBEHHOCTUN Nepep
Ccyb6bekTOM, NPeAoCTaBUBLUMM 3HAHUS.

13.  OTO OTHIOAb He 03HaYaeT, YTO ITO eANHCTBEHHAas 3aKoHHas 1Ny BaxkHaa oopmMa oxpaHbl
unn doopma, KOTopyto crneayet cumtaTb Hanbonee HeobxoanMmo. ITO NMPOCTO OTpaxaeT
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XapakTepHble 0CobeHHOCTN paboThl camoro Komuteta. COOTBETCTBEHHO, AaHHbIV aHanun3
npobenoe kacaeTcst obnacrten, KoTopble ABASOTCA 0OblYHbIM NPEeaMETOM 3aKoHOogaTeNbLCTBA
no BONpOCaMm UHTENMNEKTYanbHOM COOCTBEHHOCTN U COOTBETCTBYIOLLNX MEP PErYSIMPOBaHUS.
Opyrne mexayHapogHbii NpaBoOBble CUCTEMBI, Takne kak KoHBeHLnss 0 G1uonornyeckom
pasHoobpa3suu nnm koHeeHuun KOHECKO, noaxogaT K pasnuyHbiM acnektam coXpaHeHus n
3alWNTbl TPAANLMOHHBIX 3HAHWI B KOHKPETHOM KOHTEKCTE, COOTBETCTBYHOLLEM UX NpeamMeTy
perynupoBaHus.

- Tak, ctatbs 8(j) KBP, o3arnasneHHas «CoxpaHeHue in situ», rmacut, 4to Kaxaas
CTOpOHa «obecneynBaeT yBaXeHne, COXpaHeHne 1 nogaepxaHne 3HaHun,
HOBOBBEAEHMWI N NPAKTUKM KOPEHHbIX N MECTHbIX OOLLMH, OTpaXaroLwmx
TPaAULMNOHHBIN 06pa3 XXU3HKU, KOTOPbIA MMEET 3HaYEeHME AN COXPaHEHUs U
YCTOMYMBOrO MCMONb30BaHNs Bruonormyeckoro pasHoobpasusi, cnocobecTByeT ux
Bonee LWMPOKOMY NPUMEHEHUIO C OA0BPEHUA U NPU y4aCTUN HOCUTENEN TaKnX
3HaHMK1, HOBOBBEAEHUN N MPAKTUKK, a Takke NOoLLpPsieT COBMECTHOE NoSib3oBaHMe
Ha cnpaseiMBo OCHOBE Bbiro4amMu, BbiTEKaOWUMM U3 MPUMEHEHUS TaknX
3HaHWn, HoBoBBeaeHN U npakTukn». B KBP cogepxaTtcs n gpyrne nonoxeHus,
KacaroLmecs pacnpocTpaHeHns 1 NOoLLPEHUs UCMOMb30BaHUSA TPaAULMOHHbIX
3HaHW: Hanpumep, B HEWN rOBOPUTCHA 06 OXpaHe 1 NOOLPEHNN «MUCMOSTb30BaHNS
B1onorn4yeckmx pecypcoB B COOTBETCTBUN CO CITIOKUBLLUMMUCS KyJbTYPHbIMU
o6bl4asMm, KOTOpble COBMECTUMbI C TPeOOBaHMSAMM COXPaHEHUSA NN YCTONYMBOIO
ncnonb3oBaHusay (ctatbs 10), 06 «0BMeH[e] pedynbTataMm TEXHUYECKNX, HAayYHbIX
M coumManbHO-aKOHOMUYECKMX NCCedoBaHui, a Takke nHdopmaunen o
nporpamMmmax npodeccmoHanbHo NOAroTOBKN 1 obcrnegoBaHnin, cneuyanbHbIMK
3HaAHUSIMWN, MECTHBIMU 1 TPAANLMOHHBIMU 3HAHWUAMM KaK TAaKOBbIMU 1 B COMETaHUU
C TEXHOMOrMAMM, YNOMSAHYTbIMU B NyHKTE 1 cTaTbn 16», 1 O TOM, YTO «OH
BKIMIOYAET, KOrga 3To BO3MOXHO, penaTpuauuio nHdopmMaumny (ctatbs 17), a
Takke 0 COTpyaHNYecTBe B 06n1acTy pa3BmUTMS 1 UCNONb30BAHUSA TEXHOMOIMN,
BKIOYAsA TEXHONMOMMN KOPEHHbIX U TPaAMLMOHHbBIX 0OLWMH (cTaTba 18).

- uenblo Haronckoro NnpoTokona siBNAETCA COBMECTHOE U3BMeYeHne Ha
crnpaBeaIMBOM M paBHON OCHOBE BbIrO4 OT UCNOMNb30BaHNS FTEHETUYECKNX
pPecypcoB, YTO CNOCOBCTBYET COXpaHEHMIO pa3HOoobpa3snst BMoNorniyecKknx
PECypCoB 1 YCTOMYMBOMY UCMNOSIb30BAHMIO X anemMeHToB (cTaTbs 1). NMpoTokon
TaKke oTHocUTCS K T3, CBA3AHHBIM C reHeTUYECKUMMN pecypcamMu 1 BbIrogam oT
NCNonb30BaHNA TakMX 3HaHWI (cTatbsa 3).

- B KounBeHumn FOHECKO 2003 r. 06 oxpaHe HeMaTepunanbHOro KynbTYypHOro
Hacnegusa oTMeYaeTcs, YTO «MoKa He CyLLEeCTBYET HUKAKOro MHOFOCTOPOHHErO
NPaBOBOro akTa, MMelLLEero obsi3aTenbHy CUMyY U KacarloLerocs oxpaHbl
HemaTepuanbHOro KynbTypHOro Hacneamsi». B KOHBEHLMM rOBOPUTCS, YTO OHa
3aKnto4aeTcs C Lenblo «OXpaHbl HEMaTepuanbHOro KynbTypHOro Hacneausy,
KOTOpOE onpefenseTcs kak BKovatowee «obblyaw, ... 3HaHUS U HaBbIKY, ...
NpU3HaHHbIe coobLecTBamu, rpynnamMm 1, B HEKOTOPbIX CrlydasX, OTAeNbHbIMU
nMuammn B Ka4eCcTBe HacTu UX KynbTypHOro Hacnegus». CoxpaHeHue
onpefensieTcs Kak «NpuHATUE Mep C Lenbio obecneyvyeHns Xmn3HecnocobHoCcTH
HemaTepuarnbHOro KynbTypHOro Hacneausi, BKoyas BbiiBrieHue,
AOKYMEHTMPOBAHWNE, UCCNEL0BAHNE, COXPAHEHME, 3aLUUTY, NOMynsipusauuio,
NOBbILLEHNE PONnK, Nepeaady, rnaeBHbIM 06pa3om ¢ NOMOLLbIO hopManbHOro 1
HedbopManbHOro o6pa3oBaHus, a Takke BO3POXAEHNE PasfMyHbIX acnekToB
Takoro Hacneausi». HemartepuanbHoe KynbTypHOE Hacneamne onpenensercs kak
BKJIIOYAIOLLEE «3HAHWS, HOY-Xay, HaBblKW, NPAKTUKN U NPEACTaBNEHMS,
cosfjaBaemMble U COXpaHsaemble ObLLMHAMM BO B3aMMOLENCTBUM C OKPY>KaKOLLEN MX
cpepon ... [O]ta chepa oxBaTbIBaeT MHOrMe obnactu, Takme Kak TpaguunoHHas
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aKonornyeckas MyapocTb, TPAAULMOHHbIE 3HAHWUS, STHOOMONOrnsA, 3THOBOTaHMKa,
3THO300S10TVsA, TPAAMLIMOHHBIE CUCTEMbI LLENUTENBLCTBA U dhapmMakones...» .

B kayecTtBe ogHOro us npuMepoBs npuBegeHa cuctema « AHOCKOro KOCMOBUOEHUSA»
Hapoga kanasauns (bonusumsi), koTopas BkoYaeT hapmakoneo N TpaguLMOHHYHO

cuUcTeMy LenuTenbcTea.

- B ogHoMm n3 mexayHapoaHO-NpaBOBbIX JOKYMEHTOB, KacaloLmMXCs NOMUTUKN B
obnactu kynbTypbl — KoHeHummn KOHECKO 2005 r. 06 oxpaHe 1 nooLpeHnn
pa3Hoobpa3ns opM KyNbTYPHOr0 CaMOBbLIPaXXEHUSA — «OXpaHay» onpeaensieTcs
«KaK NpUHATUE Mep, HanpaBIiEHHbIX HA COXpPaHEHWe, 3aLLuTy U yBenmdeHme
pasHoobpa3nsa popm KynbTypHOro camoBblpaxeHusi». OHa UNMCTPUPYET CBA3b
mMexay pacnpocTtpaHeHnem T3 n oxpaHon TBK, npusHaBas, 4to «pasHoobpasne
POPM KyNbTYPHOr0 CaMOBbIPaXXEHUS, BKIOYaA TpaanLMOHHbIE (DOPMbI, ABNSeTCA
BaXXHbIM haKTOpOM, AatOLWMM NIOLSAM N HapodaM BO3MOXHOCTb BblpaXkaTb CBOU
noemn n LEHHOCTN N 0BMEHMBATLCA UMK C OPYTUMNY.

14. XoTAa B HacTosiLeM aHanu3e NnpobenoB NpU3HaeTCs BaXXHOCTb N aBTOPUTET TaKMX yxe
CYLLECTBYIOLLMX MEXOYHAPO4HO-NPABOBbIX AOKYMEHTOB W BbINOSTHAEMbIX UMW BaXHbIX 3a4au
B obnactn cbepexeHuns n 3awutel T3, nepea HAM He CTaBUTCH 3aga4va NonNbITaTbCA OLEHUTb
BO3MOXHble NpoGerbl B 3TUX JOKYMEHTaX, KOTOpble NPUMEHSIIOTCS HA OCHOBE
CaMOCTOSTENBbHbIX MaHAATOB; KaK YXXe YyNoMUHanoCb, OH NPM3BaH COCPeoTOUNTb BHUMaHWE
Ha TOM acnekTe NPaBoOBOM OXpaHbl, KOTOPLIN Yallle BCEro y4nTbiBaeTcs Npu paspaboTke
NONUTUKN N 3aKoHoaaTenbcTBa B obnactu UC.

15. B KOMMeHTapusix K nepBoMYy BapMaHTy HaAcCTOSLWEro npeasapuTensHOro aHanunsa
NoAYepKMBanoCh, YTO TaKyl HanpaBfeHHOCTb aHanu3a Npobenos He cnegyeT pacueHnBaTb
Kak NpeABOCXMLLEHNE BbIBOAA O TOM, YTO TPAOMUMNOHHbBIE 3HAHWUS MOTYT OXPaHATLCSA B paMKax
cuctembl NC; npyn aTOM OTMEYanoch, YTO CyLLECTBYIOT pasfnnyHble MHEHMS U NO3ULMK
OTHOCUTENBLHO TOrO, Kakas UMEeHHO KOHLIEMNLNS OXpaHbl ABASETCA NOAXoAsALEN.
CooTBeTCTBEHHO, aHann3 NpobenoB HOCUT onncaTenbHbIA XapakTep: BbIIBIIEHNE TOro Unu
nHoro npobena B «oxpaHe» B AaHHOM KoHTekcTe MIC He 03HavaeT, 4To Takon npoben moxeT
NN JormkeH BbITb yCTpaHeH. OTO Takke He 03HAYaeT, YTO HeKas cuTyaums, KoTopas B
CTPOroM CMbICIe SBASieTCA OAHUM «MpobenomM», JOIMKHA YCTPaHATLCS B MPUOPUTETHOM
nopsgke, paHee gpyrux npobenos (Bkrtoyas npobensbl B 4pyrnx opmMax oxpaHbl, BbIXOOALLMX
3a pamKu 3aKoHOAaTenbCTBa M NONMTUKM B 06NacTn MHTEeNNeKTyanbHOM COOCTBEHHOCTH).
Moatomy B pasgene IV npobenbl durKecmpytoTca B Nopsiake doakTUYeckon KoHcTaTauum, a B
cnegyowlem 3a HAM pasgerne V nanaratotca coobpaxeHus, KOTOpbIMW rocyaapCcTBa-YneHbl
MOryT PyKOBOACTBOBATLCS, paccMaTpmBasi OTAENbHbIN BOMNPOC O TOM, cnegyeT nu unm He
crnegyeTt — 1 ecnu aa, TO Kakum 06pa3om — yCTPaHATb T€ UK UHbIE N3 BbISIBNEHHbIX
npobernos.

(i)  Cesa3b ¢ aHanusom npoberios 8 obnacmu oxpaHbl TBK

16. B uHTepecax Gonbluen onpeaeneHHoCTM AaHHOro aHanmn3a Nnpodenoe 1 B COOTBETCTBUM
¢ BblpaboTaHHbIM KomuTeToM 06LLmMM pabounm nogxogomM NpoBOAMTCA pasnuume mexagy T3 u
TpaauuMoHHbIMKM BbipaxkeHuammn kynbTypbl (TBK). HekoTopble hopmbl oxpaHbl TBK
KOCBEHHbIM 06pa3oM Takke obecneunBatoT oxpaHy T3: Hanpumep, Npy OXpaHe 3anucen
TPaANLMOHHBIX NECEH M CKa3aHWI, C MOMOLLbIO KOTOPbIX T3 coXpaHsaoTCs U NepeaarTcs U3
MOKOSIEHUS B NMOKOSIEHNE B paMKax OOLUMHBI, NN NPY OXpaHe U3Oenuin KycTapHbIX
NPOMbICIOB, BOMoLWaLwLmx B cebe cBoeobpasHbie npueMbl paboTbl UM NpakTu4eckme
3HaHWS U HaBbIKWN, OCHOBaHHbIE Ha T3. YNomsHyTas Bbiwe cuctema «AHACKoe
KOCMOBMAEHMEY» HApOAa KanaBans — 3TO CMCTEMa MEANLMHCKMX 3HAHWUIA, KOTOpble Takke

1 http://www.unesco.org/culture/ich/index.php?pg=56
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BOMMOLAIOTCA XEHLWMHAMWN KanaBansa B COOTBETCTBYHOLLUX SIEMEHTOB OPHAMEHTa Ha TKaHAX.
BHumaHune, 6e3ycnoBHo, criegyeT yaenate 06onm acnekraMm CUCTEM TPaaULMOHHBIX KynbTyp
N CUCTEM 3HAHWI: KaK CyLLEeCTBY UMW COAEPXaHMI0 MPaKTUYECKNX 3HaHWUIA, KOTOPbIMM
obnagatoT 06LLMHbI, TaK U NCMOMNb3YEMbIM UMW (DOPMaM BbIpaXKeHUs. ST BUAbI OXpaHbI
hopM BbIpaXKeHUIN TPaAMLNOHHOW KyNbTYpbl U KyNbTYPHOrO Hacneaust Haanexalumm obpasom
paccMOTpeHbl B YTOYHEHHOM BapuaHTe aHanm3a npobenos B oxpaHe TBK (aokymeHT
WIPO/GRTKF/IC/37/7) n ynoMuHaroTca B JaHHOM aHanuse npobenos B oxpaHe T3 nub
BCKOINb3b, B MOPSAKE NOATBEPXKAEHNS B3aUMOAOMNONHAEMOCTN 3TUX ABYX aCreKTOB OXPaHbl.

(iii)  PasHoobpa3sue ceoticme T3

17. AHanu3 OCHOBaH Ha criefytoLLMX NCXOOHbIX AOMYLIEHMSIX B OTHOLIEHWUN OBLLIMX CBOMCTB
T312

— T3 moryT BkNtovaTh B cebsi KOHKPETHbIE 3NIEMEHThLI 3HAHWK, B TOM Yn1cne
WHHOBaLUN, aBTOPOM KOTOPbIX SIBMISAETCA OAMH U3 YSIEHOB TPaANLMOHHON OBLLMHbI,
nnn 6onee LWNPOKMI KOMMNSEKC CUCTEMATU3MPOBAHHbIX 3HaHWA. He aenaetca
HMKaKUX NCXOOHbIX AOMNYLLEHUA OTHOCUTENBHO TOrO, AOMKHbI NN «TPAAULMNOHHbIE
3HaHNSI» OrPaHNYMBATLCHA KOHKPETHBIMW 3rIEMEHTaMUN 3HAHWUIA UK OblTb CUCTEMOM
3HaHUNA.

—  He penaetcsi HUKaKUX MCXOAHBIX AOMYLEHNA OTHOCUTENbHO TOro, SABMAKTCA N
onpeaeneHHble T3 0653aTenbHO NATEHTOCNOCOOHLIMN NN 06A3aTENBHO
HenaTeHTOCnoCobHbIMK; anemeHTbl T3 MOryT BbITb Kak NaTeHTOCNOCOOHbIMU, Tak
N HenaTeHTOCnoCcoOHbIMY. BO3HMKHOBEHME MHHOBALUW B TPAAULMOHHOM
KOHTEKCTEe caMo Mo cebe He aenaeT ee HeNnaTeHToCnoCoObHOM (MpPK YCroBUK, YTO
NaTeHT BblgaeTCst NOANMHHOMY M306peTaTento, aBTopy/aBTopaM MHHOBALMIN,
NPOMCXOAALLMX U3 TPAAULMOHHOM OBLUMHBI, NN UX NOASTMHHBIM
npaBonpeemMHukam). MHbiMy cnoBamu, cam chakT, YTo onpefeneHHble 3HaHUS
ABNATCHA «TPAAULMOHHLIMUY, OTHIOAb He NULLIAeT UX NaTeHToCcnocobHoCcTN. Tem
He MeHee, BO3MOXKHa NpaBoBas HeONpeaeneHHOCTb B OTHOLLEHMM cnocoboB
NPMMEHEHUS CTaHAAPTOB HOBU3HbI, N306peTaTenbCKOro YpoBHS M NONE3HOCTM K
3asiBNEHHbIM M300pEeTEHMSIM, KOTOPbIE caMun nNpeacTaBnsoT cobon T3, aBnA0TCA
NX NPOM3BOAHLIMU UMW CO3[AaHbl B paMKax CUCTEMbl TPAAULMOHHBLIX 3HAHWA.
Kpome Toro, MOXeT cyLecTBOBaTb HeonpeaeneHHOCTb B OTHOLIEHMM cnocoboB
onpeeneHns COOTBETCTBYHOLLEro 3asiBUTENs — HanNpuMep, B criyyae, Kkoraa
naTeHTocnocobHblie T3 co3aaHbl B paMKax TpaguLMOHHOW OO MHbI U APYroro
coobulecTBa.

— T3 He oGs3aTenbHO crieqyeT paccMaTpuBaTth B KAYECTBE PaCKPbITbIX UK He
PacKpbITbIX MYGIIMYHO: OHU MOTYT BbITb KaK PACKPbITIMU, TaK U HE PACKPbITHIMMU.
Kpome Toro, MoXeT cyLecTBoBaTb NpaBoBasi HEONpPeAeneHHOCTb B OTHOLIEHUN
TOro, MOXHO N T3, packpbITble B pamkax MECTHOM UM KOPEHHOW OBLLUHDI,
cYMTaTb «HE PacKPbITLIMU» NN HEe BXOASLLMMU B 0BLLECTBEHHOE JOCTOSHUE.

— B oTtHoweHMn T3 MOryT npuMeHATLCS pasfnimyHble opMbl COGCTBEHHOCTH,
OTBETCTBEHHOIrO XpaHeHwusi, NpaB 1 MHTEPECOB, NPEAYCMOTPEHHbIX MPaBOM
crnpaBeannBOCTU. TakuMu npaBaMy MOXeT 0b6ragaTtb OTAENbHbIA YeH OBLMHbI,
o6LWuHa B Lenom (He3aBMCUMO OT TOrO, NPU3HAETCS NN OHW IOPUANYECKN B
KayecTBe TakoBOMW) nnu rocygapcTteo (NMMbo camo no cebe, Nnbo kak
A0BepUTENbHbIN YNPaBsoLWNiA B UHTEpecax OTAEMNbHbIX UL, UNn OBLLKH).

12 Cm. Tarke gokymeHT WIPO/GRTKF/IC/17/INF/9 «[MepeyeHb 1 KpaTkoe TEXHUYECKOE MOSACHEHNE B OTHOLLIEHUN
pasnuyHbiX hopM CyLLIECTBOBaHNSA TPAOULMOHHbIX 3HaHWUIA», pasMeLLEHHbIN NO agpecy:
https://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf ic_17/wipo_grtkf ic 17 inf 9.pdf.
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OnpeneneHHble acnekTbl T3 MOryT accounMmpoBaTbCs C OTAEMbHbIM YNIEHOM
o6LLKMHBI, Aaxe ecnu obnagaTenem Bcero komnnekca T3 aBnseTcsa obLnHa Kak
TakoBasi, KoTopasi ABNSAETCS XpaHUTENEM BCEro KOMIMIEKCa TakUX 3HAHWI.
OnpepeneHHble T3 MOryT Takke SBMATLCA YacTblo 0bLLero Hacneams
4YenoBeyecTBa M He NpMHaaexaTb HMKAKOW KOHKPETHOM OOLLIMHE UK CTpaHe.

—  8HaHus KopeHHOU 06w uHbI cunTaloTcs Gonee onpeaeneHHbIM KOMMITEKCOM
3HaHW, Yem T3, NOCKONbKY OHM CO34al0TCs, NOAAEPKNBAOTCA U
pacnpoCTPaHATCA KOPEHHbIMM HAapoA4amMK, NMPU3HAHHBLIMU B KAYECTBE TaKOBbIX.
Hocutensimm T3 mMoryT 6bITb U ApYrMe MeCTHbIE U KyrbTypHbIE OOLLUHBI, KOTOpblE
He NPU3HaOTCS B KAYECTBE KOPEHHbIX OOLWMH. BO3MOXHO, YTO psig NOAXO40B K
aHanuay npobenoB AormkeH OyaeT oTpaxaTb BO3MOXHbIE pa3nuyns B Nogxoae K
3HAHMSAM KOPEHHbIX OOLLUMH U K TPAAULMOHHBIM 3HaHUSIM B 6oree LMPOKOM
CMbICIie CroBa — crieyeT OTMETUTb, HanpMMep, YTO NpaBa KOPEHHbIX HAPOAOB Ha
TPaAMLMOHHbIE 3HaHWS ObINK onpeaeneHbl B MeXaAyHapOoAHOW AeKnapaunm
(koTOpasi paccmMoTpeHa HUXe).

(iv) Xapakmep ebisigrisieMbix «rpobesioe»

18. BecbMa BepOATHO pacxoXXaeHne MHEHUI OTHOCUTESBHO TOro, YTO CneayeT cunTaTb
pearnbHbIM «Npobenom» B 06nacTn oxpaHbl; 0T4acTK 3TO 06YCNOBNEHO TEM, YTO CaM TEPMUH
«OXpaHa» MOXeT UMETb BeCbMa LUMPOKME KOHHOTaLMU UM TOYHOE NPaBoBOE MPUMEHEHNE.
B HacToswem npeaBapuTenbHOM BapuaHTe aHannsa npobenos npobnema Takoro
pacxoXaeHus B Noaxo4ax peLaeTcs nyTemM OoTpaXeHUs LUMPOKOTO CrekTpa BO3MOXHbIX
BapnaHTOB peLLeHns BONpoca o0 TOM, YTO crieqyeT NOHUMaThb nof «npobenomy»; Takue
pasnuyHble BO3MOXHbIE AoNyLeHnsa pasbacHsaoTca B pasgene IV. B pasgene IV (¢)
HacTOsLWEero aHanuaa nepeyncrieHbl BO3MOXHble Npobenbl, KOTopble UIICTPUPYHOTCS
npuMepamMmu, O4HaKo criegyeT UMeTb B BUAY, YTO Npobeny, BOCMPUHUMAEMbI OAHUMU
agpecaTtamMu HaCTOSILLLEero aHanus3a Kak CyLleCTBEHHbIW, MOXeT BooOLle He pacLeHBaTbCS B
KayecTBe TakoBOro M1 BOCMPUHUMATLCS Kak HEeCYLLeCTBEHHbIN ApyrumMu. B cBA3n ¢ aTum
Luenb AaHHOro aHanusa npobenos — onpeaenvTb NoTeHUuanbHble «npobensi» ang
COAenCcTBUSA OMCKYCCUM MO BONPOCcaM NOMUTUKA, a HE BbIHECTU OKOHYaTENbHbIE CY>KOEHUS MO
BOMpocaMm, ABNALWMMCS NpegMeToM npogoskatoLerocs obcyxaeHus.

19. B vacTtHoCTH, I'IpOGeJ'I B I'IpaBOBOI7I OXpaHe MOXET paCCMaTpmnBaTbCA KaK XeJlaTelibHaA
CuUTyauud, a He 00bs13aTeNbHO Kak CUTyauud, KOTOpyro crieayeT YCTpPpaHUTb. O6LU,|/|I7| nogxon
COCTOWT B TOM, YTO HOPManbHO PYHKLMOHMPYIoLLee OBLLIECTBEHHOE JOCTOsHVE npeanonaraeT
onpeageneHHble ((|'|p06enb|» B I'IpaBOBOI7I OXpaHe Ui BO3HUKaET B pe3dyribTaTe Taknx
«npo6enosy.

20. B camom obLiem cmbicne ogHMM 13 BapuaHTOB «npobena» siBNsieTcst OTCYTCTBUE KaKOro
Obl TO HM BbINIO NPaBOBOro MeXaHNU3mMa oxXpaHbl 3HaHW. [JenCcTByOLWnE MEXaHN3Mbl MPaBOBON
OXpaHbl OPUEHTUPOBAHbLI Ha KOHKPETHbIE (POPMbI UK acnekTbl 3HaHUA U AENCTBYIOT
orpaHvyeHHbIM 06pa3oM: Tak, He packpbiTas MHOPMaUNSa AOMKHa OoTBeYaTb onpeaeneHHbIM
ycnosusiM, 4Tobbl NognexaTb OXpaHe B KadecTBe 0ObeKkTa KOMMEPYECKON TarHbl NN
KOH(pnaeHunanbHoOn MHopMaLIMK; K TOMY XKe Takasd oXpaHa UMeeT OrpaHUYeHHbIM XxapakTep
(Hanprmep, OHa He pacnpPoCTpaHAeTCs Ha TPETbUX KL, KOTOPbIE NOYYMnIm
COOTBETCTBYIOLLME 3HAHUA He3aBUCUMO). [oaToMy onpegeneHue «npobena» B OXpaHe MOXeT
O3Ha4yaTb YTOYHEHME Kpyra 0O6beKkToB, Noanexallmx oxpaHe, u onpeaeneHme He
paspeLUeHHbIX BUAOB AENCTBUN TPETbUX NUL, NO3BONSAIOLLEE TaKMM NMLAM 3HATb, Kakue
WMEHHO OENCTBMS OHU HE MOTYT COBepLUaTb.
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Mpobenbl B KOHTEKCTE MHOrOYPOBHEBOIO NoAxoa K onpeaesnieHnio oobema oxpaHbl

21. Ha cBoen geaguatb ceabmon ceccun MKIP BHec Ha obcyxaeHne npeanoxeHme o
MHOrOypOBHEBOM MOAXOAE K onpeaeneHnio o6bema oxpaHbl, COrfacHo KOTOpoMy
npasoobnagaTenam nony4vatoT pasnuyHble BUAbl NN YPOBHU NPaB UM MOTYT NPUMEHSTb
pasnu4yHble Mepbl, B 3aBUCUMOCTM OT Xapaktepa n ocobeHHocTeln obbekTa oXpaHbl, YPOBHS
KOHTpOMS, KOTOpbIM pacronaratoT 6eHeduumapsl, 1 CTeneHn pacnpocTpaHeHHOCTN 0bbekTa
oxpaHbl. MHOroypoBHeBbIM NOAX0A O3Ha4YaeT AuddepeHUNpPoBaHHY0 OXpaHy pasnuyHblx T3
B LUMPOKOM MHTepBane oT TPagULMOHHbLIX 3HAHWIW, AOCTYMHbIX LUMPOKOW Ny6nuke, 4O 3HaHWN,
XpaHALWUXCA B TaHe, He U3BECTHbIX 3a npegenamMm obLLMHbI U KOHTPONMPYEMbIX
BbeHeduumapamu. STOT NOAXOA npegnonaraeT, HaNpMMep, YTO B OTHOLIEHUM OA4HMX BUaoB T3
(Hanpumep, T3, coxpaHsieMbIX B TaHE) MOTYT MPUMEHATLCH UCKITIOUUTENbHbIE
MMyLLIECTBEHHbIE NpaBa, B TO BPeMs Kak Ans Apyrux suaos T3, koTopble Ny6nnyHo
pacnpoCTpaHeHbl UMK LUIMPOKO N3BECTHbI, HO BCE e CBA3aHbl C KOHKPETHLIMU KOPEHHBLIMN
HapodamMu 1 MecTHbIMU oBLMHamu, 6onee nogxoAsLlen MoXeT OblTb MOAENb NMUYHBLIX
HEeMMYLLECTBEHHbIX Npas.

22. CnepyeT OTMETUTb, YTO B KOHTEKCTE MHOIOYPOBHEBOIO Noaxoaa K onpeaeneHnto
ob6bema oxpaHbl Npoberbl, KOTOPble MOTYT ObITb BbISIBNEHbI HA MEXAYHAapOAHOM YPOBHE,
6yayT, No-BMOUMOMY, pasnnyaTbCsi B 3aBUCUMOCTU OT YPOBHSI MX OXpPaHbl, Onpeaensiemoro ¢
y4eToM, Hanpumep, TakMx MOMEHTOB, KakK XxapakTep U ocobeHHocTn T3, ypoBeHb KOHTPOIS,
coxpaHsieMblli 6eHedmumapamm, U cTeneHb PacnpoCTPaHEHHOCTU 3HAHMWIA ™S,

.  CYLWECTBYIOWME OBA3ATENBCTBA, HOPMATVBHBIE MOJNOXXEHNA U
BO3MO>XXHOCTWN OXPAHbI

23. JT10T pasgen noceseH «obs3aTtenscTsam, HOPMaTUBHBIM NMOMOXEHUSIM U
BO3MOXHOCTAM obecrnevyeHns oxpaHbl, KOTOpbIE yXXe CyLLeCTBYIOT Ha MeXayHapO4AHOM
ypoBHe». B pamkax HacTosLero aHanuaa getanbHo paccMmaTtpuBaroTc (OpMbl OXpaHbl,
obecneynBaemMor OCHOBHbIMU MEXAYHAPOAHbIMY AOKYMEHTaMK, AeACTBYIOLWMMM B LIENTOM B
obnacTtun oxpaHbl UHTENNEeKTyanbHON COBCTBEHHOCTU, N MeHee AeTanbHO — OXpaHa,
obecneyrBaemas MexagyHapoaHbIMW AOKYMEHTaMu, AeACTBYOLNMU B ApYrnx obnacTtax
MexXayHapoAHoro nybnnmyHoro npaea v HeNocpeaCTBEHHO KacaloLMMUCS TPaaAULMOHHBIX
3HaHUIM N UX oxpaHbl. [ns KpaTKOCTM 1 SCHOCTU aHann3a KOHKPETHbIe NpaBoBble AOKYMEHThI
He paccmaTpusatoTcsi camu no cebe (OHM BCECTOPOHHE PacCMOTPEHbI B OMyOrMKOBaHHbLIX
paHee matepuanax Komuteta). Kpome TOro, ynoMMHaKOTCA pasnnyHble MexayHapoaHble
npaBoBble JOKYMEHTbI, BKIOYas Takne HeJaBHO NPUHATLIE JOKYMeHTbI, Kak Jeknapauns OOH
O NpaBax KOPEeHHbIX HAapOAoB, VIHTeprakeHcKkas geknapaunsi No reHeTU4YeCckMM pecypcam
XMBOTHbIX 1 Haronckui npotokon. OHU UUTUPYIOTCHA UCKTIOYUTENBHO A8 UNCTpauumn Toro,
Kakne obrnacTtun npeacTaBnsAlnT UHTEPEC B HACTOsILLIEE BPEMS C TOYKN 3peHNst BblpaboTku
MEeXAYHapOAHOW NONUTUKN. ABTOPbLI HE NbITAKTCA aHaNM3npoBaTh NPaBOBbIE TEKCTbI UMK
npuceamBaTb NOOOMyY TEKCTY Kakon-nnbo npaBoBoOKn cTaTyc.

(a) OxpaHa 8 coomeemcmauu ¢ Cyuecmsyrowumu Mexx0yHapoOHbIMU OOKYMeHmamu
8 obnacmu uHmeJsnekmyasnbHol cobcmeeHHocmu

Obuwue 3amevyaHus

24. 70 KacaeTtcs obLien NpMMEHNMOCTM cyLlecTBytoLero npaesa NC k obbektam T3, 10O
nobor obwmi nogxon K oxpaHe aTnx o6bekToB cpeactesamu VC, Bkntoyas ee
MeXOyHapOOHbIA acnekT, MOXeT nNo HeobxoaumocTn TpeboBaTb pacCMOTPEHMS BONpoca O
TOM, KaKkune npaBOBbl€ MHCTPYMEHTbI 1 MEXaHN3Mbl TPEOYIOTCS Ha HaLMOHaNbHOM YPOBHE, Kak

13 Cm. cnpaBouHyto 3anucky Kk 31-1 ceccumn MKITP 1 cnpaBoyHyto 3anucky k 32-in ceccum MKIP, noarotoBrneHHble
MeHom Noccom, Mpeacepatenem MKIP.
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OHW JOSMKHbI (PYHKLUMOHNPOBATL U Kakne NpaBoBble N (PyHKLMOHaNbHbIE NpenMyLlecTsa
MOXeT AaTb MeXAYHapPOAHbIN acneKT C TOYKN 3peHUs OXpaHbl Ha HaLMOHaNbHOM YPOBHE; Npw
9TOM criegyeT OTMeTUTb, YTO CUCTEMbI OXpaHbl NpaB NC HeaocTaTouHbl 4NS peleHns 3agad
OXpaHbl TaKNX LENTOCTHbIX N YHUKanbHbIX 00bekToB, kKak T3. [1o HacTosiLero BpemMenn psig
Mep, a TakkKe pag HOPM CyLLECTBYIOLLLEro 3akoHodaTenbcTea B obnactu VIC, npusHasanu
3NeMeHTbl TaKoro TpaguLMOHHOrO Npasa B 6onee LWMPOKOM KOHTEKCTe oxpaHbl. Cnegyet
Yy4nTbiBaTb M SKOHOMUYECKME acneKTbl Npobnem pa3Butus, a Takke HeobxoauMOoCTb
obecneyveHns appekTMBHOMO yyacTma cammux Hocutenen T3 B obecnedeHnn oxpaHbl, Npu
cobntogeHnn NpuHUMna NoydeHnst OT TakMx HocUTenen npeaBapuTenbHOro
NHopMmpoBaHHoro cornacus. OgHako Aaxe C y4eTOM BCErO BbILLEN3NOXEHHOrO HOPMbI
CyllecTByloLLEero 3akoHogatenbcTea B obnactu VC, Bkniovas 3akoHbl O NaTeHTax, TOBapHbIX
3Hakax, reorpadmyeckux ykasaHusx, MPOMbILLNIEHHbIX obpasuax u KOMMepP4eCKon TanHe,

C yCNexom NpUMEHSNNCh ANst OXpaHbl T3 OT HEKOTOPbLIX (POPM HENPABOMEPHOTO
MCMOMb30BaHUA N HE3AaKOHHOTO NPUCBOEHMSA ™,

(i)  lMosumueHasi nameHmHasi oxpaHa T3

YnoMuHaeMble mexayHapoaHble AoKyMeHTbl: CornaweHve BcemupHon Toproson
opraHuMsaumm no TOProBbIM acrnekTam npae UHTennektyaneHon cobcteeHHocTn (TPAMC),
[HoroBop o nateHTHoun koonepauun (PCT).

25. HecMoTps Ha LUMPOKME pasnuyns B UHTEpNpeTauum 1 NpUMEHEHUN Ha HauMoHaNbHOM
YPOBHE, MeXyHapoAHble cTaHA4apTbl NaTEHTHOrO Npasa B LierioM No3BonsoT NPUMEHSTb
MHCTPYMEHTbI MaTEHTHOWM OXPaHbl K KOHKPETHbIM MHHOBaLMSIM, CO34aBaeMbIM B
TPaAVMLMOHHOM KOHTEKCTE, MPU YCIOBUM, YTO OHU:

- obnagaloT HOBU3HOM (ABMAKOTCA HOBbIMMN);

- obnagatoT nsobpeTtaTenbCkuM YPOBHEM (HE SABMSKOTCS O4EBUOHBIMN);
- SABNSKTCA NOME3HLIMU U NPOMbILUNIEHHO NPUMEHUMbBIMU; 1

- B LENIOM COOTBETCTBYIOT ONpPeaeNneHmnto «n3obpeTeHns».

26. Huv oauH U3 3TUX KPUTEPUEB HE ONpeaerneH B MexayHapoaHbIX 0KYMeHTax hopmarnbHO
W topuamnyeckn obsisbiBatowMm o6pasom. B cBA3M € 3TUM MX NPUMEHEHME K TPaAULMOHHBIM
3HaHWSIM OTKPbIBAET BO3MOXHOCTM LUMPOKON CcBOGOAbI TONIKOBaHMS! B paMKaxX HaLMOHaNbHOro
3aKoHofaTenbLCTBa.

27. LWwupokas cBoboga nHTepnpeTaunn CyLiecTByeT Npu onpeaeneHnmn «M3o00bpeTeHus» B
OTNiMYME OT OTKPbITUS, YTO, HAaNPUMep, MOXeT BblTb akTyanbHo Anga T3, KoTopble MoryT
paccMaTpuBaTbCs Kak OTKPbITUE KaKOro-To NPUPOAHOro NpMHUMMNG, a He Kak n3obpeTeHne B
COBCTBEHHOM CMbICIe CMnoBa.

28. LllUvpokas cBoGoaa MHTepnpeTaumm CyLLecTBYeT Npy peLLEHNM Bonpoca o ToM, crieayeT
nv paccmaTpuBath T3 B kayecTBe 06bekTa, NaTeHTOCNOCOOHOro B NpUHUMINE, ecni
TPaAMUMOHHbIE 3HAHWUSI NPeaCcTaBnaT COOON:

14 Cm. ny6nukaumio BOVC «OxpaHa 1 nogaepxka poaHon KynbTypbl. MpakTuyeckoe pykoBOACTBO MO BOMpocam
MNC ons KopeHHbIX HAPOAOB N MECTHbIX 06LMHY» (2017 T.), pasMeLLeHHYI0 No agpecy:
https://www.wipo.int/edocs/pubdocs/ru/wipo_pub_1048.pdf. Cm. Tarke gokymeHT WIPO/GRTKF/IC/17/INF/9
«lMepeyeHb 1 kpaTKoe TEXHNYECKOE MOSICHEHME B OTHOLLEHUW Pa3nuyHbIX hOPM CYLLECTBOBAHUS TPaANLMOHHBLIX
3HaHWI», pa3meLLeHHbIN No aapecy:

https://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf ic_17/wipo_grtkf_ic_17_inf_9.pdf.
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- n30bpeTeHune, NpeaoTBpaLleHE KOMMEPYECKOro UCMOMb30BaHMs KOTOPOro Bbi3BaHO
HEeobX0AMMOCTbIO OXpPaHbl OBLLIECTBEHHOIO NopsaKa U HPaBCTBEHHOCTU, B TOM
yumcrne oxpaHbl XU3HW UMK 300POBbA MOAEN, KUBOTHbLIX UMW PACTEHUIA, UMK
HeJOoNyLLEeHUs Cepbe3HOro yLLepb OKpyXatoLer cpeae, Npu YCroBun, YTo Takoe
npenoTBpaLleHne CBSA3aHO He NPOCTO C TeM, YTO MUCMONb30BaHNe N30bpeTeHns
3anpeLlaeTcs 3aKOHOM COOTBETCTBYIOLLEN CTpaHbl; Unu

- ONarHOCTUYECKUIA, TepaneBTUYECKUA UNU XUPYPIruvyecknini MeTon nevyeHus nogen
WINN KUBOTHBbIX;

- pacTeHue Unu XNBOTHOE (MCKIYas MUKPOOPraHM3Mbl), a Takke B OCHOBHOM
BGuonornyeckune NpoLiecchl pasBeeHUss PacTeHUI UMK XUBOTHbIX, KpOMe
HEeGMONOrMYECKNX U MUKPOBMONOrMYECKMX NPOLIECCOB.

29. LWwnpokas cBoboga MHTepnpeTauumn CyLLIECTBYET Takke B OTHOLLEHWNM NMPUMEHEHMS K
TPaOVULUMNOHHBIM 3HAHWSAM OBbIYHBIX KPUTEPMEB NATEHTOCNOCOBHOCTHN, OCOBEHHO KpUTEPUS
HOBM3HbI (CrieayeT nn, Hanpumep, cuMTaTb YCTHblE NpeaaHus, nepegaBaemble bonee munu
MeHee KOHmaeHUmanbHbIM 06pa3oM B pamMKax KOPEHHOW UM MECTHOM OBLLMHBI, PacKpbITbIM
YPOBHEM TEXHUKM NS Lenen onpeaeneHs HOBM3HbI Kak KpUTepusi NaTeHTOCNOCOBHOCTH) 1
Heo4YeBMAOHOCTU (HanpuMep, criegyeT nv nNpu onpegeneHnmn o4eBUOHOCTU CHUTaTh NMLO,
NpakTUKyloLL,ee CUCTEMY TpaaUUMOHHBIX 3HaHWIA, CNELNanmMcToM B COOTBETCTBYHOLLEN
obnacTu TEXHUKN).

30. W3 koHcTaTaumm Toro, 4YTo NMLO, NPakTUKyoLee TpaanumMoHHbIE 3HaHUs, paspaboTano
WHHOBALMOHHOE peLleHne, KOTOPoe MOrfo Bbl CYMTATLCA NATEHTOCNOCOBHbBIM, TaKke He
cnegyert ABHbIM 06pa3oMm, UTO Takoe Nnnuo oba3aTenbHO noxenaeT, YToObl OHO ObINo
3anaTeHToOBaHO UIM YTO Y HEro HanayTca Heobxoanmble CpeacTBa Anst NPOXOXAEeHUS
npoueaypbl NAaTEHTOBAHMSA; UHbIMK cnoBamMu, ecnn T3 Npu3HalTcst NaTEHTOCNOCOOHbIMK B
npyHUMNe, 3TO eLle He 3HaYUT, YTO OHU NameHmytomcsi PakTuyeckn. HenpumeHeHue
NaTeHTHOWM CUCTEMbI Ha NPAKTUKE UKW PeLleHne He UCNOoNb30BaTb €€ Mo TOW MPUYNHE, YTO
obecne4vnBaemas et oopma oxpaHbl He OTBeYaeT 3anpocam obnagatenen T3, TaKke MOXHO
paccMaTpuBaTtbh B Ka4ecTBe «npobena» B OXpaHe, Aaxe ecnv HeKoTopble anemMeHTbl T3
«MaTeHTOCNOCO6HbI» B CTPOrOM CMbICIie 9TOro NoHATUSA. OAHaKo Npwv BbINOSTHEHUN aHanu3a
npobenoB MoXeT NnoTpeboBaTbCA pasrpaHndeHne mexay opmarnbHbiM npobenom B o6beme
BO3MOXHOW NPaBOBOW OXpaHbl B NPUHLMMNE U pearnbHbIM Npobenom B CMbIcne
HEencnonb30BaHMS BO3MOXHOCTM NONyYeHUs OXpaHbl B OTHOLLEHUM KOHKPETHbIX 35IEMEHTOB
T3; opyrumum cnosamu, onpeaeneHne ctenenn, B KOTopon T3, ANa KOTOPbIX KAKOW-TO BUA
OXpaHbl yXXe obecredyugaemcs, OXpaHsaTcs hakmuyecku. MOCKONbKY NnocneaHui BapnaHT
aHanmsa npobenos cBsA3aH ¢ 6onbWNM 06BEMOM aMANPUYECKO paboThl HA MecTax,

B AAHHOM Cny4ae OH He npoBoauncs. Tem He meHee, KomuteT npoBen o6LnpHbIe
nccnenoBaHus B aton obnactn 16,

15 Cm., Hanpumep, gokymeHTbl WIPO/GRTKF/IC/5/7 n WIPO/GRTKF/IC/5/8, a Takke o6crneqoBaHns U BONPOCHMKM,
Ha OCHOBE KOTOPbIX OHU BbINN NOATOTOBMEHbI.

16 B ny6nukaumm BOUNC «OxpaHa v nogaepxkka poaHon KynbTypbl. MpakTuyeckoe pykoBoACTBO Mo Bonpocam MC
ONSA KOPEHHbIX HAPOJ0B U MeCTHbIX 0bwwmH» (2017 r.) npuBOAsTCA ABa NpYMepa NaTeHTOB Ha MHHOBALMOHHbIE
pelleHusi, paspaboTaHHble Ha ocHoBe T3, BbiAaHHbIX MPeACTaBUTENAM KOPEHHbIX HAPOA0B U MECTHbIX OBLLUH.

B paHHOM cnyyae nateHToBanuch He camun T3, a HOBbIE Y MHHOBALMOHHbIE TEXHUYECKUE peLLEHUS,
pa3paboTaHHble Ha UX OCHOBE.
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(i) BawumHas oxpaHa T3 e pamkax nameHmMHoOU cucmembl

YnoMmunHaemble MexagyHapogHble gokymeHTbl: PCT, MexgyHapogHas nateHTHas
Knaccudumkaums

31. 3awuTHasa oxpaHa — 3TO Mepbl MO HEAOMYLLEHNIO HE3AaKOHHOM Bblgadn NaTEHTOB Ha
anemMmeHTbl T3 nnn otmeHe Taknx peweHnn. OxpaHa T3 B paMkax NaTeHTHOW CUCTEMbI Yalle
paccMaTpuBanacb MMEHHO C 3aLLUTHOWM TOYKU 3PEHUS, @ HE C TOYKM 3PEHUSI MO3UTUBHOWN
0eATenbHOCTM NOo NoyYyeHuto nateHToB Ha T3. CylecTBylOLWMNE HA MEXOYHAPOAHOM YPOBHE
00513aTeNbCTBA, HOPMATMBHbBIE MOMOXEHMS U BO3MOXHOCTU UMEIOT HENOCPEACTBEHHOE
OTHOLUEHME K 3aMTHOM oxpaHe. OHKM BKNOYAIOT MPaBOBbIE N NPAKTUYECKNE 3aLLUTHbIE
Mepbl, NPUHMMAEMbIE B paMKax AEUCTBYOLLEro NaTeHTHOro npaea, a Takke NpeasioXeHns no
nepecmoTpy CTaHO4aPTOB MEXAyHapo4HOro NaTeHTHOro npaea Ansi YCTaHOBNEHUs!
cneumanbHbIX Npoueayp packpbiTUA NpUMEHUTENBHO K T3 (B CBSA3M C reHETUYECKMN
pecypcamm).

32. 3awmTHas oxpaHa T3 B KOHTEKCTE CYLLECTBYIOLNX CTAaHOAPTOB MEXAYHAPOAHOro
naTeHTHOro npaea BKNOYaeT criegyowme Mepbl:

- npaBo u3obpeTaTtens Ha yKkaszaHue B NaTeHTe B Ka4eCTBE TaKOBOrO,
npegycMoTpeHHoe NapuxcKkon KOHBEHUMEN;

- BKIOYEHME B MUHUMYM AokymeHTaumm PCT paga nybnukauun, nocBALLEHHbIX
TPaANLUNOHHBIM 3HAHUAM. OTuUM obecneymBaeTCsl CUCTEMATUHECKUI yYeT
3Ha4YUTENbLHOrO 06bEMaA YKe ONyBMKOBaHHbIX TPAOULMOHHBLIX 3HAHWUI Ha PaHHEeN
CTaAUU XXM3HEHHOrO LMKNa MHOMMX NaTEHTOB U BKMNKOYEHNE TaKNX 3HAHUN B
nyonnKyemble OT4ETbl O MEXAYHAPOAHOM NMOUCKe 40 nepexoda NaTteHTHOW 3asiBKU
Ha HauWoHarnbHyo gasy;

- nepecMoTp MexayHapoaHon naTeHTHOM knaccudmkaumm B 2006 r., ¢ 6onee
LUMPOKNM W1 onpeferieHHbIM OTPaXXeHNEM B HEW KOHKPETHbIX BUOOB MaTepuarnos,
CBSA3aHHbIX C TPAAULMNOHHBIMU 3HAHUSIMW, @ UMEHHO, «fIEKapCTBEHHbIX NpenapaToB
HeonpeaeneHHoro CocTaea, cogepxallmx Matepuarnbl U3 MOPCKNX BOOOPOCHEN,
NULWaNHNKOB, rPMBOB NN PacTEHMI UM UX NPOU3BOAHbLIX — HAaNpumep,
TPaANLMNOHHBIX NlekapcTBEHHbIX TpaBy (A61K 36/00). 3ToT nepecmoTp o3Ha4aeT
NpU3HaHWE NHTENNEKTyanbHON N TEXHNYECKON 3HaYMMOCTU CUCTEM TPAOULMNOHHBIX
3HaHU. OH NoBbIWAET BEPOSATHOCTb BbISBIIEHUSA peneBaHTHbIX JOKYMEHTOB,
oTHocsAwmxca T3, npu NpoBeAeHU NaTEHTHOrO NOMCKa, YTO ByaAeT ykpennaTb
NPaKTUYeCKy0 OCHOBY 3aLUUTHOW oxpaHbl T3.

33. KomutetT paspaboTtan criegyowmne ctaHgapTbl U pekoMeHgauun, Kotopble dopMarnbHO
He OTpaXKeHbl B CYLLECTBYIOLLMX CTaHA4apTax MexayHapoaHOro NnaTeHTHOro npaea, HO UMEIoT,
TEM He MeHee, BaXKHOe 3HavyeHue ANns 3alnTHON OXpaHbl:

- KomuteT yTBEpANN cTaHOapThl AOKYMEHTUPOBaHUS TPAAULMOHHBIX 3HAHWUIA,
oTpaatoLme HeobxoauMocCTb hMKcaLMmM 1 COBNIOAEHNS YCNOBUIA AOCTyna K
[I0KYMEHTMPOBAHHBIM TPaAULMOHHBLIM 3HaHUSIM U UX UCNONb3oBaHuA ',

17 Cm. pokymeHT WIPO/GRTKF/IC/4/14, pa3MeLLeHHbIi No agpecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_4/wipo_grtkf_ic_4_14.pdf.


http://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_4/wipo_grtkf_ic_4_14.pdf
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- KomuteT noaroToBun pekomMmeHaaLmm no BONpocamM 3KCrepTU3bl NaTEHTOB, CBA3aHHbIX
¢ T3, npMmeHeHne KOTOPbIX CYLLECTBEHHO NOBBLICUT BEPOSATHOCTbL HEoMYLLEHUS]
Bblayy HE3AKOHHbIX NATEHTOB HA TPaAULMOHHbIE 3HAHUS.

34. Ewe ogHa Mepa, npegycmaTtpuBaemMas HaumoHarnbHbIM 3aKOHO4ATENbCTBOM psaa
CTPaH, HO He 3aKpenneHHas B MeXAyHapoaHbIX HOpMaXx, 3akrn4aeTcsi B TOM, YTO B
naTeHTHOW 3asiBKe 3aABUTENb 00513aH pacKpbiTb MHPOPMALUIO, CYLLLECTBEHHYHO C TOYKU
3peHuns NaTEHTOCNOCOBHOCTU N306pETEHNS, BKINOYAA €€ UCTOYHMK.

35. HoBble 1 gononHUTENbHbIE NMHULMATVBBI HanpaeneHbl Ha obecneyeHne NorHoOro
[0CTyNa 3KCMepTOoB K CyLecTByoWNM T3 Npy OCyLLECTBNEHNM NAaTEHTHOTO NoucKa u
aKcnepTusbl AN dopmupoBaHusa 6onee LWMPOKON 6asbl OLLEHKN NaTeHTocnocobHocTh 6e3
cO34aHus ycrouin, obnervaroLwmnx HexenaTenbHoOe packpbiTUe u pacnpocTpaHeHne T3, He
COOTBETCTBYHIOLLIEE HAMEPEHMSAM NEepBOHaYanbHO NpeoCTaBMBLUMX UX NALL.

(iii)  TpebosaHuss 8 OMHOWEHUU pacKpbimus, crieyugbuyHsie 0ns T3

36. [nsa ykpenneHusi 3aWuTHON oxpaHbl T3 B CMbICIE HEAOMYLLEHUS Bblgayn NaTEHTOB Ha
n300peTeHns, oOCHoBaHHble Ha T3, koTopble He 06naaaT HOBU3HOW UMW B OTHOLLIEHUU
KOTOPbIX HEe MOsly4eHo npeaBapuTenbHOr0 MHAPOPMUPOBAHHOIO COrnacusi Unn He
obecne4nBaeTcs cnpaseniMBoe COBMECTHOE Nofb30BaHME BbIro4aMu OT UX UCNOSb30BaHMS,
PS4 CTpaH NpeaycMoTpeny B CBOEM HaLMOHANbHOM 3aKoHoAaTeNnbCTBE HOPMbI, Tpebytowwme
NPMMEHEHUSA crneumanbHbiX OPM PackpbITUSA, KacaloLWwmXcst TPAOULNOHHBIX 3HAHWUA K
reHeTUYEeCKMX UM BMONOrMYEeCcKMX PECYPCOB, UCMOMb3YEMbIX B 3asiBIAEMOM M306peTeHnm s,
B pamkax BTO n BOUNC BHeceH uenbiv psag npeanoxeHui o6 ycoBepLleHCTBOBaAHNUM
CTaHO4apToB MeXAyHapOAHOro NaTeHTHOro npaea Angd yvyerta Takmx TpeboBaHMN B OTHOLLEHUU
packpblTns. Takve MexaHu3Mbl NPeACTaBnAT cOBON BaXkHYO (OOPMY 3aLLUUTHOM OXpaHbl T3
M NOTOMY CYLLECTBEHHbI ANSA AaHHOro aHanun3a. Ha cerogHsiWwHWA 4eHb HU O4MH U3 HUX He
MPVHAT Ha MeXayHapoAHOM YpoBHe B (hopMe topuamyecky o6ssbiBatoLero gokymeHTa ',
OfjHaKo B TeKcTe BOHHCKMX pyKOBOAALUMX NPUHLMNOB, KOTOPbIE HE NMET 0B6a3aTenbHON
CUIbl, HO MOTYT CYMTaTbCH B KOHTEKCTE HACTOSILLEro aHanm3a «HOpMaTUBHbLIMA
NONOXEHMUAMU» UNN KBO3MOXHOCTSIMWY, [JoroBapmBatommcs ctopoHam KBP pekomeHayeTcs
oueHuBaTb LenecoobpasHoCTb NPUHATUS:

- Mep, NpegycMaTpuBaoLmnX packpbiTue B 3asiBKax Ha perncrpaumio npas
NHTEeNNeKTyanbHOM CO6CTBEHHOCTN CTPaHbl NPOUCXOXAEHUSA rEHETUYECKNX PECYPCOB U
MecTa NPOUCXOXAEHUS TPAAULMOHHbBIX 3HAHUI, MHHOBALMA U NPaKTUKN KOPEHHbIX U
MECTHbIX OOLLMH.

37. Psg «<HOpMaTMBHbIX NOSIOXKEHUIA» U «BO3MOXHOCTEN» OblfT 4OCTATOYHO AeTanbHO
paccMOTPEH B [IBYX UCCreaoBaHusiX, npoBeaeHHbx BOMC no nHuumatuee KBP,

38. Kpowme Toro, otMe4anocb, 4To B BOHHCKMX pykoBOASALLMX NpMHUMNAX 3Ta Mepa
paccMmaTpuBaeTCs B CBA3M C LieNbIM psSAoM APYrMX NPaBoBbIX M agMUHUCTPATUBHBLIX MEP U
WHCTPYMEHTOB perynmpoBaHusi, KacatoLMxca Nonb3oBaTenen reHeTM4eCcknx pecypcos, B
4YaCTHOCTN, MEXaHN3MOB MH(POPMMPOBaHNS NOTEHLMANbHbLIX Nonb3oBaTenen o6 nx
06A3aHHOCTSAX B CBA3M C AOCTYMNOM K reHETUYECKUM pecypcam, Mep, NPU3BaHHbIX

18 Cm. nybnukauuio BOUC «BaxHeiwme BonNpocs!, CBsA3aHHbIe C TPeBGOBaHNSAMM PacKpbITUS CYLLIHOCTU
n306peTeHns B Criydae NCnonb30BaHUS B HEM FreHETUYECKMX PECYPCOB U TPaAULMOHHBIX 3HaHun», 2017 .,
pasmeLlleHHyto no agpecy: https://www.wipo.int/publications/ru/details.jsp?id=4498.

19 HaroWckmit NpOTOKOS He COAEPXKUT HUKAKUX YNOMUHAHWIA, KacatoWwmxcs TpeGoBaHni B OTHOLLEHWUIN PacKpbITUS
MHopMaLmK.

20 911 nccnenosaHus ony6nyMKoBaHbl Mo CriedyoLwmMM agpecam:
https://www.wipo.int/edocs/mdocs/govbody/en/wo_ga_32/wo_ga_32_8.pdf un
https://www.wipo.int/edocs/pubdocs/en/tk/786/wipo_pub_786.pdf.


http://www.wipo.int/edocs/mdocs/govbody/en/wo_ga_32/wo_ga_32_8.pdf
http://www.wipo.int/edocs/pubdocs/en/tk/786/wipo_pub_786.pdf
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npenaTCcTBOBaTb MCMOSIb30BaHNIO FEHETUYECKMX PECYPCOB, Nofnydyaemblx 6e3
npegsapuTenbHOro MHOOPMMPOBAHHOIO cornacus [JlorosapmeatoLlen CTOPOHLI,
NpeaoCTaBnsAoLLEN Takne pecypcbl, COTpyAHMYecTBa [loroBapmBaloLLmMxca CTOPOH B 6opbbe
C npegnonaraemMbiMn HapyLLEHUSIMM COrnaLleHnii 0 4OCTyNne U COBMECTHOM NONb30BaHUM
Bblrogamu, cuctem 4oOpoBOMbHOM cepTudmKaumm ansa ydpexneHuin, cobnogatowmx
npaBuna JocTyna u COBMECTHOrO NONb30BaHWs BbIrOAaMK, a Takke Mep No npeceyeHunto
He406GpPOCOBECTHON TOProBon NpakTukn?!. Kak npaBuno, Takme Mepbl NPsIMO He CBSA3aHbl C
3aKoHOAaTeNbLCTBOM U MPaKTMKOW B 06r1acTu MHTENNeKTyanbHon COGCTBEHHOCTU, XOTA
6opbba NpoTnB He[OBPOCOBECTHOM KOMMEPYECKON NPaKTUKMA B ONPeAeneHHON CTeNeHN
OCYLLECTBMAETCA Ha OCHOBaHMM 3aKOHOB 0 6opbbe ¢ He[OBPOCOBECTHOM KOHKYPEHLUMNEN
(paccmaTpuBaembix B HacTosiLeM aHanmse nNpobenoB Kak oTaenbHas Tema).

39. BbIckasbiBanucb, B TOM YUCMEe B KOMMEHTapUAX K NnpeabiayLemy BapuaHTy HacTosLLero
npegsapuTenbHOro aHanunsa npo6enos, CyLecTBEHHO pasfnnyHble MHEHWUS OTHOCUTENBHO
HeobxoanmocTu 1 uenecoobpasHoOCTU Taknx TpeboBaHW O packpbiTUN MHOPMaLMK,
KOTOpble kacanucb 6bl Tonbko T3, a Takke No NoBoA4y TOro, cneayeT N cunTatb camo
YNOMUHAHUE TakuxX NOOXEHUN Cy>KOeHNEeM OTHOCUTENBHO ero LenecoobpasHocTn. B pamkax
HacTosLLero aHanuaa npobenoB He 4aeTCa HUKaKoN OLEHKN Taknx TpeboBaHMn C TOUKN NX
LEHHOCTW ANg Luenemn perynmpoBaHus, 04HAKo Npy pacCMOTPEHMM 3TUX BONPOCOB, KOTOpoe
NPMBOAUTCA HMXEe OOBEKTMBHOE, DaKTUYECKOe OTCYTCTBME MEXAYHAPOL4HOro cTaHaapTa BCé
Xe kBanudumumpyeTcsa Kak bopmanbHbii «pobeny, MOCKONbKY peyvb AT 0 hopMe OXpaHbl,
Ncnonb3yemon psaomM CTpaH, HO OTCYTCTBYIOLLIEN B COCTaBe MEXAyHapO4HOW HOPMAaTUBHOM
0as3bl.

(iv) Hepackpbimbie T3

YnoMuHaeMble MexayHapoaHble JOKYMeHTbI: Mapukckas KOHBEHUMsI MO oxpaHe
npombIwneHHon cobcteeHHOoCTH (Mapwkckas koHBeHUns), Cornawenune TPUMC

40. Ecnu T3 He packpbliBanucb nyonn4yHo, OHM MOryT nognagatb nog AenNcTBme
CYLLIECTBYHOLNX MEXAYHAPOAHbLIX CTaHAAPTOB, PErynmpyloLmnx oxXxpaHy HepacKpbITON Nnm
KoHGuaeHunanbHom nHpopmaumm. CornacHo obwmm mMmexayHapoaHbIM MUHMManbHbIM
cTaHgapTam, yctaHoBneHHbim Cornawernnem TPUMC BTO, 4Tobbl 661Tb 06 EKTOM OXpaHbl,
MHopMaUns OOMMKHA:

- ObITb KOH(bMAEHLMANBbHOW, B TOM CMbICE, YTO OHa B LIENIOM UM B €€ KOHKPETHOM
KOHcpurypauum n coctaBe, He siBnsieTcsl 00LLen3BecTHOM U JOCTYNHOW ANs nvu
TEX KaTeropum, Kotopble 06bIMHO MMEIT AeNo ¢ NOA06HON MHOPMaLMEN;

- npenctaBnATb KOMMepP4YeCKyo LEHHOCTb B CUNY CBOem KOH(*)I/I,EI,eHLl,I/IaJ'IbHOCTI/I; n

- ObITb OOGBEKTOM NPUMEHEHUSA NNULOM, NPABOMEPHO KOHTPONMPYIOLLMM 3Ty
NMHopMaLmto, Mep No COXpPaHEHMIO ee KOHPUOEHUNANbHOCTU, ABMSOLNXCS
000CHOBaAHHbBIMW B KOHKPETHbLIX 0BCTOATENLCTBAX.

41. OxpaHa pacnpocTpaHseTcs Ha MHOPMaLMIo, «pacKpbiBaeMyto, NOfy4aeMyro unm
ncnonb3yemyro apyrumm nuuamm 6e3 [nx] cornacusa cnocobom, NpoTMBOpeYaLLMM YECTHOM
KOMMepYeCcKoW NpakTUKe», KOTOPbIA onpeaensaeTcs Kak BKNoYaLWuin «kak MUHUMYM Takune
AENCTBUSA, KaK HapyLLeHWe YCrnoBui AOroBopa, HapyLLeH1e 4OBEPUS Uu NOOLLPEHNE K
HapyLLEeHW0 JOBEpUSA, BKINoYas NprobpeTeHne 3akpbiTon MHopMaLmn TpeTbUMU NLamu,
KOTOPbIE 3HaNM UNKU He BbISICHUNW BCneacTeue rpybon HebpexxHocTu, 4To npnobpeTteHune

21 BOHHCKME PYKOBOASILLIME NPUHLMMBI, MYHKT 16(d).
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Takon MHopMaumm npeanonarano Takue gencTeus». B npuHumne 310 cnpaBeanveo 4ns
3HaAUYUTENBHOM YacTn TPAANLMOHHBIX 3HAHUIN, NOCKOSTbKY haKTUYECKY0 KOMMEpLManusauuo
T3 yacTo ocyLwlecTBNSET HE NULO, NEPBbLIM NOSyYnBLLEE AOCTYN K MHGOpMaLUun, a
KOMMEpPYECKME M MPOMBbILLIIEHHbLIE KOMMNAHUK, C KOTOPbLIMU OHO B3aUMOAENCTBYET.

42. 3TOT MexayHapoAHbI CTaHOapPT XapakTepuayeTca Kak cpeacTBO «obecneveHus
3beKTUBHOM OXpaHbl OT HeAOOPOCOBECTHOWM KOHKYpEeHLMU, NpeaycMoTpeHHon ctatben 10bis
Mapwxckon koHBeHUMK (1967 r.)». CpoK OXpaHbl SABNAETCA NPakTUYECKN HEOrPaHNYEHHbIM,
€CIn NPoAOIIKAOT COXPAHATLCS COOTBETCTBYIOLLME YCMOBUS (HanpuMep, oxpaHa npekpaiiaet
cBOe aencTaue nocne nyGrnmMyYHOro packpbIiTMa 3HaHMM ux obnagartenem).

43. OuyeBUOHO, YTO ITOT MEXAYHAPOAHbIA CTaHAAPT NMPUMEHUM K 3HAUUTENBHOM YacTuh
TPaAAMLMOHHBIX 3HAHUI, HO CTOMb Xe O4YEeBUOHO, YTO 3HaYUTENbHAs UX YacTb He ByaeT
nognagatb nog ero gencrene. o noBogy NPUMEHEHWS 4aHHOro ctaHaapTa Mornu Obl
BO3HUKHYTb, B YaCTHOCTU, crnegyoLlime Bonpochl:

- B Kakux crny4vasix T3, packpbiTble B paMKkax onpeaeneHHon TpaaMumMoHHOM OOLLMHbI,
NPOAOIKAKT CYMTATBLCH «KTaHbIMU»?

- KakoBa BO3MOXHasi posib TpaAMLUMOHHOrO npasa unv obbivaes O6LLMHbI B
onpegeneHnn Toro, BbINOSTHAKTCS N YyCNoBUS NpefocTaBneHnsa oxpaHbl? (Tak,
Hanpumep, B pelueHun no aeny «Foster v Mountford»?2, koTopoe 4acto umTmpyeTtcs
B KomuteTe, TpagnumnoHHoe npaBo KOPEHHOW 0BLLMHbI BbINo NPU3HaHoO
AO0CTaTOYHbIM ANSA NpU3HaHWs 0b6a3aTenbCcTBa COXPaHEHMS KOHPUOEHUNANbHOCTW);

- ByayT nu 3HaHWSA, KOTOPble HE NPeACcTaBnAT A4S OOLWUHBI KOMMEPYECKOon
LEHHOCTW, HO NPEACTaBNAT A1 HEE AYXOBHYIO U KYNbTYPHYIO LLEHHOCTb, Mo-
NpexHeMy OXpaHATLCA B Cryvae, ecrnv TpeTbe NUUo U3BrekaeT U3 HUX
KOMMepyeckyto Bbirogy? WHbIMK cnoBamu, ecnm obwmHa xpanut T3 B TariHe no
npuYMHam QyXOBHOMO Xxapakrepa, He CBA3aHHbIM C KOMMEPYECKUMU MHTepecamu, 1
AaxXe akTUBHO OTBepraeT UAaet UX KOMMepYeCKon OLEeHKN, ByayT fiv OHK no-
NpexXHeMy OXpaHSATbLCA B KA4eCTBe HepacKpbITOM UHpopmaumum?

44. T[lockonbKy 3TOT CTaHAAPT ABNAETCS MUHUMArbHbIM, CYLLECTBYHOT BO3MOXHOCTH
npuMeHeHus 6onee obLWMX POPM OXpaHbl B pamMKax HaLMOHaNbLHOro 3akoHogaTensCcTBa,
korga, Hanpumep, T3, pacnpocTpaHABLUMECS TOMbKO BHYTPU KOHKPETHOMN OBLLUHbI,
NPU3HAOTCA HEe PacKpbITLIMU U, Kak creacTteume, nognexawimmm oxpaHe. CyLlecTBEHHbIM
(haKTOPOM MOXET TakKe CYMTaTbCs AYyXOBHAsA U KynbTypHasa LLIEHHOCTb 3HaHUN (Korga ogHowm
TOJIbKO KOMMEPYECKON LEeHHOCTWN TPaAMLMOHHbBIX 3HaHUN MOXeT BbITb HeAOCTaTOYHO ANs
NMPU3HaHUA UX NOANEXaLlMMn oxXpaHe); MoXeT Bbl Takke NPU3HaBaTbCA PoNb TPaAULIMOHHOIO
npasa n obblyaes o6LWNH (HanpuMep, Npu onpegeneHnn «pasyMHblX Mep Ansa obecrneyeHus
OXpaHbI»).

(v)] HedobpocosecmHasi KOHKYpeHUUS

YnoMnHaemble MexayHapoaHble JOKyMeHTbI: [Mapuxckas koHBeHUmnsi, CornatueHne
TPUMNC

45. [Mapwxckas KOHBeHUMst npegycMaTpuBaeT «3(PEKTUBHYIO 3aLUUTY OT
HeJoBPOCOBECTHOM KOHKYPEHLUUN», yKa3blBasi, YTO «[a]JkTOM HegoBpOCOBECTHOM KOHKYPEHLMK

22 Cwm., Hanpumep, «IP Needs And Expectations Of Traditional Knowledge Holders: WIPO Report on Fact-Finding
Missions (1998-1999)», BOUC, 2001 r., cTp. 75.
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CUMTAETCH BCAKUMA aKT KOHKYPEHLUW, NPOTUBOPEYaLLnin YeCTHbIM 0Bbl4asiM B MPOMbILLMEHHbIX
W TOproebIx genax». Takum o6pasom, 3TO NOHATME HELOOPOCOBECTHON KOHKYPEHLINK
chopMynmnpoBaHo B 06LLEM BUAE, XOTS Npyn 3TOM ocoboe BHMMaHue obpaliaeTcs Ha
cnegywowine Buabl 4ENCTBUR:

- [AencTBusi, co3falolime BO3MOXHOCTb CMELLEHUS C NPeanpuaTueM, NpoayKumuen nnm
NPOMbILLSTEHHOW NN TOProBOWN AesATeNbHOCTbI KOHKYPEHTA;

- JNOXHble YTBEPXOEHUS NMPU OCYLLECTBIEHUN KOMMEPYECKOWN AesATeNbHOCTH,
AVcKpeauTupyoLme npeanpusitue, NpoaykTel UM NPOMbILLNEHHYHO Ui TOProByto
AeATEeNbHOCTb KOHKYPEHTa;

- yKasaHusl UNv yTBEPXOEHWs!, KOTOPblE MOrYyT BBECTM OBLLECTBEHHOCTL B
3abnyxaeHne OTHOCUTENBHO XapakTepa, cnocoba N3roToBIeHNs!, CBOWCTB,
MPUroAHOCTU K MPUMEHEHMIO UMK KONYecTBa TOBapoOB.

46. OTn Gornee TOYHbIE onpeaeneHus HegobpPOCOBECTHOM KOHKYPEHLIMN MPUMEHUMBbI,
Hanpumep, K AeNCTBUSM NO KOMMepLManu3aumm n3aenun, cosagaBaemMbix Ha ocHoBe T3,
KOTOpbl€ BblAAKTCA NIOXKHbIM 0O0pa3oM 3a NOAMMHHbBIE U3AENUSA KOPEHHOW UM MECTHOM
O6LWMHbI, HEe Byay4M TaKOBbIMU, CO34aKT BO3MOXHOCTb CMELLEHUS C HUMWU UMK BrieYaTreHne
0006peHns TakmMx U3genui Unu nx N3roToBNEHUS Takon OBLLIMHOW, BO3HUKalOLLEE B
pesynbTaTe o6MaHa Unn cmelLeHna .

47. OpfHa 13 BO3MOXHbIX TPAKTOBOK 3TUX MEXAYHapOLHbIX CTaHO4APTOB (KOTOpble Takke
BBOAATCA B genctane CornawexHmnem TPUIMC) cocTomT B TOM, 4TO OHM MOrin Gbl 0xBaTbiBaTb
Bonee WMpoKnin Kpyr opm OXpaHbl, HE CBOAALLMXCS K NPeAoTBPaLLEHNIO OENCTBUN,
CBS3aHHbIX CO CMELLEHNEM, NTIOXKHBIMW 3aBEPEHMUSAMMN I LE30PUEHTUPYIOLLUMM
YyTBEPXOEHUSMU, NPUBEAEHHbIX BbilLEe B KA4eCTBE NpuMepoB. B ogHOM 13 KOMMeHTapueB K
3TOMY MOSIOXKEHMIO TOBOPUTCS:

Kaxxgasa ctpaHa onpegensieT cogep)XaHne NoHATUS «KOHKYPEHLMM» UCXOOS U3 CBOEro
COBCTBEHHOMO NMOHUMAHUA: CTPaHbl MOTYT PacnNpPOCTPaHATb NOHATUE
«HeaobpoCOBECTHOWM KOHKYPEHUMMU» Ha OENCTBUS, HE ABNSIOLMNECSH KOHKYPEHUMEN B
Y3KOM CMbICIe CrioBa... Bcskuin akT KOHKypeHUUN AOMKEH CHUTATBCS akToM
HeJ0BpPOCOBECTHOWM KOHKYPEHLIMN, ECIIU OH NPOTUBOPEYUT 0Obl4asiM YEeCTHON
NPOMbILLSIEHHOW UM TOProBOM NPaKTUKN. [aHHbIN KpUTEPUI HE OrpaHNYMBaETCA
06bl4assMm YeCTHOM NPaKTUKK, CYLLECTBYIOLLMMUK B CTPaHe, rae ucnpawmvBaeTca oxpaHa
OT HegobpocoBECTHOM KOHKYpeHuun. CyaebHble n agMUHUCTPATUBHbIE OpraHbl Takon
CTpaHbl AOSMKHbI BYAYT y4nTbIBaTh U 0ObIYan YECTHOM MPaKTUKK, CYLLLECTBYIOLLNE B
MeXxayHapoaHou Toproene. Ecnu cyneOHbI unv agMUHUCTPATUBHLIN OpraH CTpaHbl, B
KOTOPOW UCNpalLMBaETCs OXpaHa, KOHCTaTUpyeT, YTO obXanyemblin akT NpOTUBOPEYNT
0bbl4asiM YeCTHOW NPOMbILLNIEHHON UM TOPrOBOW NPAaKTUKK, OH 00513aH ByaeT cunTaTb
[OaHHbIN aKT akTOM HegobpPOCOBECTHOM KOHKYPEHUMEN U MPUMEHNUTL CaHKLMK U
npaBoBble CpeacTBa, NpeayCMOTPEHHbIE ero HaUMoHanbHbIM 3akoHogaTensCcTBOM. [loa
YNOMSIHYTbIE KpUTEPUIU MOTYT NoAanaaaTbh caMble pasnuyHble OencTBua?.

48. Takum 06pas3om, JaHHOE NONOXKEHME MOXHO TONKOBATb KaK BKIOYaloLee oxpaHy v oT
Apyrux doopM MCMNonb30BaHMS TPaAMULMOHHBLIX 3HAHWIN, KOTOPbIE CYUTAKOTCS
NPOTMBOPEYALLMMM YECTHOW NpakTuKke. Takke BCerga ectb BO3MOXHOCTb NPeayCMOTPETL B
HauMOHarbHOM 3aKoHoAaTeNbCTBE, YTO aKTbl He4OOPOCOBECTHOWM KOHKYPEHLIMN MOTYT

23 Cm. npumepbl, npueoanmMble B nybnukaumm BOUC «OxpaHa 1 nogaepka pogHon KynbTypsl. Mpaktuyeckoe
pykoBoacTBo no Bonpocam MC ans kopeHHbIX HApOoJoB M MECTHbIX OOLMHY, CTp. 57.

24 T .bogeHxay3eH, PyKoBOACTBO MO NpUMeHeHMIo MapuKCKon KOHBEHLIUM MO OXpaHe MPOMbILLNEHHOM
cobetBeHHOCTH (1968 1.), cTp.144 (CHOCKM ONYyLLEHbI).
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BKITHOYaTb HEOCHOBATENbHOE OboralleHne 3a cHeT NCMOoNb30BaHUSA TPAANLMOHHBLIX 3HAHWUA U
N3BnevYeHne KOMMePYECKON BbIroAbl M3 HE3AKOHHO NpnobpeTeHHbIx T3.

49. BoO MHOrmMx HauuoHarnbHbIX 3akoHax 0 6bopbbe ¢ HeoBPOCOBECTHOM KOHKYpPEHLUMeEN
npeaycMaTpuBaroTCa Mepbl NpeceyeHns 1 Apyrmx opm KOMMepPYeCKoro NoBeaeHus1, Kpome
AEeVCTBUI, BbI3blBaOLNX BO3MOXHOCTb CMELLEHUS, UMK NOXHbIX/0Ee30PUEHTUPYIOLLNX
yTBepxaeHun. OHM KacarTCcsa U Takon HeaobpOCOBECTHON AENOBOW NPAKTUKK, Kak
yCTaHOBEHNE MOHOMOMNUIA, a Takke Apyrne opMbl UCMONb30BaHUS TPAANLMOHHBIX 3HAHWUI,
KOTOpble MOryT paccMaTpMBaTbCH Kak YeCTHas, HO He cnpaBeannBas KOHKypeHLmns —
Hanpumep, NCKYCCTBEHHOE 3aHWKEHNE LeH C Lierbio pa3opeHnst KOHKYPEHTOB.

(vi)  OmnuyumersbHblie 0603Ha4YeHus

YnoMmunHaemble mexagyHapogHble gokymeHTol: CornaweHnue TPUNC, Magpuackoe
cornaiueHue n npotokorn, JinccaboHckoe cornaiwleHne o6 oxpaHe HauMeHOBaHUI MeCT
npoucxoxaeHus, MNapmkckasa KOHBEHLMS

50. OxpaHa OTNNYNTENBHBLIX 0003HAYEHUI B COOTBETCTBUN C MeXAyHapoaHbIMU
OOKyMeHTaMn pacnpoCcTpaHAETCA Ha:

- 06blYHble TOBapHbIE 3HAKM (BKMNoYasa 3Hakn obCnyxmBaHus);
- cepTudmKaunoHHbIE N KONMMEKTUBHbIE 3HAKY;
- reorpaduyeckue ykasaHus.

51. Takasa oxpaHa He obecneumBaeT oxpaHbl 3HAHUIN Kak TakoBbIX. OAHAKO OHa MOXeT
obecneunTb ee KOCBEHHO, MPY MOMOLLIM CPeACTB OXpaHbl OTANYUTENBbHBLIX 0003HaYEeHNI,
CMMBOJIOB, OPHaMEHTOB 1 reorpadryecknx ykasaHuin, a Takke NoaATBepXaeHni ogobpeHuns co
CTOPOHbI OBLLMHBI UK cepTUdUKATOB NOAMHHOCTW, KOrAa OHWU NPUMEHATCA As
MapKUPOBKM MPOAYKTOB M YCIYr, OCHOBAHHbIX Ha TPagULMOHHBLIX 3HAHUSX NN UX
MCNOMNb30BaHUM.

52. Takue oTnuumTensHble 0603HaYEHNS MOTYT Takke NMosNy4YnTb 3alLUUTHYO OXpaHy npwu
MOMOLLM TaKMX NPaBOBbIX MEXaHM3MOB, 0COHBEHHO NyTemM ob6XanosBaHusa Unu ocnapvBaHns B
cyAax perncrpauuin, paBHOCUNbHbIX BBOASLLEMY B 3abnyxaeHne nnu obmMaHHoMy
MCNONb30BaHUIO 3HAKOB, CUMBOJIOB, CITOB UIM reorpaddnyecknx ykasaHuii, CBsidaHHbIX ¢ T3,
MexayHapoaHble cTaHaapTbl MOTYT NPUMEHSATLCS Ans obecnevyeHnst oTkasa B permctpaumm
UNWN NPU3HaHUS HeOENCTBUTENbHbLIMW 3HAKOB, NPOTMBOPEYaLLMX MOpanu nnu obLecTBEHHOMY
nopsaky. B HekoTopbIx criydasx Takve 3anpeTutenbHble 4eNCTBUA NUCMOoNb30Banvch ANns
obecneyeHnsa oTKasa B permcTpauum U aHHynmpoBaHUa permctpaumm ToBapHbIX 3HaKOB,
KOTOpble MOrmnu 6bl BbITb OCKOPOUTENBHLIMWN ANt KOPEHHBIX OBLLMH MO KyNbTYPHbLIM UK
AYXOBHbIM Npu4rMHam (BONpPOChI 3anuTHOM oxpaHbl TBK B pamkax cuctemMbl OXpaHbl TOBapHbIX
3HAKOB paccMaTpuBaloTCs B yTOYHEHHOM BapuaHTe aHanm3aa npobenos B oxpaHe TBKZ.

25 Hosast 3enaHaus n Anackoe CooBLLECTBO NPUHSANK CrieuuanbHble NOIOXKEHWS, He AoMycKatoLmne pernctpamm
TOBapHbIX 3HAKOB, BKIHOYAOLLMX HA3BaHUS UK BbIPaXKEHUS KyNbTypbl KOPEHHbIX HAPOAOB, KPOME TEX CIy4aEes,
Korga 3asiBKM Ha perMcTpauuio TOBapHbIX 3HAKOB MOAATCs NPeACTaBUTENSIMU KOPEHHBLIX HAPOAOB MU APYrUMin
nvuamm ¢ nx cornacms. Cm. 4OMONHUTENbBHYO MHOPMaLMIO B NpuMepax, NpuBoAMMbIx B nybnukauun BONC
«OxpaHa 1 nogaepxka pogHon KynbTypebl. MNMpaktnyeckoe pykoBoacTeo no sonpocam MC ans KopeHHbIX Hapoaos v
MECTHbIX OOLLUHY», CTP. 44.

26 NokymeHT WIPO/GRTKF/IC/37/7, npunoxexue: yacTs |l: «3HaveHne TepmuHa "npobens”», n. 34; yacts Il A:
«MecCTHble 1 TpaanUNOHHbBIE Ha3BaHWS, CrioBa U CUMBOSbI», NYHKTbI 58 1 59; yacTs Il B: «MecTHble n
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(vii) Tpaso npombiwieHHbIX 06pa3yoe

YnomuHaemble MexayHapoaHble AoKymeHTbl: Cornawenne TPUNC, BepHckasa koHBeHUMS,
["aarckoe cornawleHne o MexayHapogHOM OENOHNUPOBaHMM NMPOMBbILLNIEHHBIX 00pas3LoB,
Mapwxckasa KOHBEHUMS

53. OxpaHa obpa3suoB He kKacaeTcsa CoOAepKaHNSA 3HaHWI KaK TaKoBOro 1 B GornbLuen
CTEeNeHn CyLeCcTBEHHA A8 OXpaHbl TPAAULMNOHHBIX KyJTbTYPHbIX BbIpaXXEHUIN, YeM ans
oxpaHbl T3 (CM. yTOMHEHHbIN BapuaHT aHanu3a npobenos B obnactn TBK, gononHsaowmmn
OaHHbIN aHanua). TeM He MeHee, MexXayHapoaHble cTaHaapThl B 0611acTh oxpaHbl 06pasLoB
MoryT obecneumBaTtb onpefeneHHble Buabl KOCBEHHOW OXpaHbl HEKOTOPbIX T3, 0COGEHHO B
Tex cny4vasix, korga obpasLbl TECHO CBSI3aHbl C KaKOW-TO KOHKPETHOM cuctemon T3, Hanpumep
CO CnocoboM N3roToBMEHMS OPyaUIN, My3blKarbHbIX MUHCTPYMEHTOB UINK KyCTapHbIX U34ENUNA.
OxpaHa npeaycMoTpeHa Ans NPOMbILLNEHHbIX 06pa3LoB, KOTOpbIE ABMAKTCA HOBbIMU UMK
OpPUrMHanNbHbIMKU, OAHAKO BO3MOXHO MCKITHOYEHME oxpaHbl 06pa3uyoB, 0bycnosneHHoe
rnaBHbIM 06Pa30M TEXHUYECKMMWN NN PYHKLMOHANBHLIMU COOBpaXKeHUSIMI.

54. B pamkax pa3paboTku npoekta [JoroBopa 0 3akOHax Mo NpoMbIlWIeHHLIM obpa3suam psg
rocygapcTB-4fIeHOB BHEC NpeAnoXeHme o ToM, YTobbl npegycmaTpmBaTh TpeboBaHve
pacKpbITUS B 3asBKE NpoMCXoXaeHnsa nnn nctodHmnka TBK, T3 nnu 6uonormnyeckux/
reHeTU4YEeCKMX PeCcypCcoB, UCMOMb30BaHHbIX MPU CO34aHUN NPOMbILLNEHHOro obpasua nnm
BXOASLLMX B ero coctas?’.

(viii) AemopcKoe rpago u CMexHble rnpasa

YnomuHaemble MexayHapoaHble AoKymeHTbl: Cornawenne TPUNNC, BepHckasa koHBeHUMS,
Horosop BOUC no ucnonHennsm n poHorpammam (JND)

55. ABTOpCKo-NpaBoBasi OXpaHa kacaeTcs (hopMbl BbipaXXeHUs1 U HE 3aTparveaeT
COAepXaHus 3HaHMIN Kak TakoBbIX; B CBA3W C 3TMM OHa 6onee cyllecTBeHHa 4115 OXpaHbl
TPaAULMNOHHbBIX BbIpaXXeHUn KynbTypbl, Yem Ans oxpaHbl T3 (cMm. aHanua npobenos B obnactu
TBK B pokymeHte WIPO/GRTKF/IC/37/7). Tem He meHee, MexayHapoaHble CTaHaapThbl B
obnacTy aBTOPCKOro npaBa M CMEXHbIX MpaB MOXHO paccMmaTpuBaTth B KQ4E€CTBE OAHOrO U3
crnocoboB obecneyeHnss KOCBEHHOM oxpaHbl T3. B 4acTHOCTW, aBTOpCKOE NpaBo MOXeT
NPUMEHATLCA B OTHOLLEHUN onucaHui T3, BKIHOYEHHbIX B 6a3y AaHHbIX, a Takke KOMAUNALNI
T3, KOTOpblE OXPaHSAITCA B KAYECTBE KOMMUMALMI B TOM Clyyae, eCrnv OHU NpeacTaBnsoT
cobor «no noabopy M pacrnonoXeHU0 MaTepmanos pe3ynbTaT UHTENNEKTYarnbHOro
TBOpYecTBay. OOHaAKO Takas KOCBEHHas oxpaHa T3 C NOMOLLbI aBTOPCKOro npasa He
pacnpocTpaHsaeTcs Ha cogepxaHue T3 kak TakoBblX, M NO3TOMY TpeTbM fmua MoryT
NCnonb30BaTb TEXHNYECKMNE 3HAHMS U HABbIKM M OCHOBHOE coaepaHue T3 gaxe B TOM
cny4vae, ecrnv OHU BKIoYeHbl B 6a3y AaHHbIX, OXpaHAEMYH aBTOPCKUM NPaBOM.

56. Kak npasuno, ecnu T3 npuHumatoT popmy TBK, oxpaHa TBK moxeT cumTtatbes
KOCBEHHOW oxpaHon T3 (Hanpumep, 3ByKO3anucb TPaanLUOHHOIO UCMNOSTHEHMS,

TPaAMUMOHHbIE Ha3BaHUS, CIIOBa U CUMBONbIY, MYHKTbI 71-75; n yacTb |l D: «Mcnonb3oBaHne OTANYMTENBHBIX
3HaKOB U NpMHUMNOB 60pbbbl ¢ HEAOOPOCOBECTHOM KOHKYPEHLUMEN A11S NPOTUBOLAENCTBUS HEMPABOMEPHOMY
npucBoeHnto penytauun, accounmpytowerics ¢ TBK ("ctuna” TBK)», nyHkt 101; v yactb Il D: «MecTHbie n
TPpaanUNOHHbIE Ha3BaHWS, CroBa M CUMBOSbI», MYyHKT 113.

27 SCT/35/2.
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ncnons3yemas ang nepegaym T3 B paMmkax OOLNHBI, MOXET OXPaHATLCS B Ka4eCcTBe 3anucu
TBK; aT0 no3sonsieT orpaHn4MBaTb pacnpocTpaHeHne 3annucu n 4ocTyn K Hen, KOCBEHHO
orpaHu4MBas Tem camblM JOCTyn K T3, cywecTtByownx B popme TBK, n nx
pacnpocTpaHeHue); nogpobHee CM. YTOYHEHHbIV BapuaHT aHanmsa npobenos B oxpaHe TBK,
JOMONTHAOLWMIA JaHHbIA aHanu3.

(b)  Hpyaue obnacmu mex0yHapoOHo20 nybuyHo20 rnpasa

57. OCHOBHOE BHUMaHWE B pamKax HacTosLwero aHanusa npobenos yaeneHo
MeXayHapo4HbIM HOpMaMm, BXOASALMM B COCTaB 3akoHoAaTenbcTBa 06 MHTeNneKTyanbHom
CcobCTBEHHOCTU, M CBA3M 3TOro 3akoHogaTternbcTBa ¢ T3. Tem He meHee, bornee obLune HopMbl
MeXAyHapo4Horo nybnuyHoro npaea, HanpuMep, HOPMbI, KacarLMecs OXpaHbl OKpYKaroLLen
cpeabl, reHETUYECKMNX PECYPCOB paCcTEHMI U NpaB KOPEHHbIX HAPOAOB TaKKe MOryT UMETb
onpeaeneHHoe 3HavyeHne gng obuuen 6a3bl MexgyHapoOgHOro 3akoHodaTenbCcTea n Mep
perynupoBaHusa B obnactu T3. Hwxe npuBoanTCs KpaTkMm 0630p Takmx HOpM.

YnomuHaemble MexayHapoaHble JOKYMeHTbI: KoHBeHUms o Guonornyeckom pasHoobpasmm
(KBP), Haronckuin npotokon, MexgyHapoaHbin gorosop PAO, KoHseHuunsa OpraHusaumm
O6beanHeHHbIX Hauuin no 6opbbe ¢ onycteiHnBaHneMm (KOOHBO)

(i)  KoHeeHuusi o buonoeudeckom pasHoobpasuu

58. OpHa 3 KOHKPEeTHbIX obracTen TPaguULMOHHbIX 3HaHM — 0BNacTb 3HAHUN,
CYLLIECTBEHHbIX AN cOXpaHeHMst U obecnevyeHnss yCTOMYMBOro UCMoSb30BaHNSA OMONornyeckm
pa3Hoobpa3sHbIX pecypcoB, perynupyetcs KoHBeHumen o buonornyeckom pasHoobpasum,
cornacHo kotopown [loroeapusatoLlasics CTopoHa:

obecne4ynBaeT, C y4eTOM NOSTOXKEHNN CBOEro HaLMOHAbHOro 3aKOHOA4aTeNbCTRA,
yBaXXeHUe, CoOXpaHeHue 1 nogaepxaHne 3HaHu, HOBOBBEAEHWI U NPAKTUKN KOPEHHbIX
N MECTHbIX OBOLLMH, OTpaxaroLwmx TpaguuNoHHbIe OPMbI XKU3HW, BaXKHble AN
COXpaHeHUs N yCTOMYMBOro MCMosib30BaHNSA OMonorm4eckoro pasHoobpasus, u
cnocobeTByeT ux Gonee WMpPoKOMY NPUMEHEHUIO C 0OA0OPEHUSA 1 NPpU y4acTum
HOCUTENEN Takux 3HaHWIA, HOBOBBEAEHMWI M NPAKTUKM, @ TakKe NOOLLpPsieT COBMECTHOE
nonb3oBaHMe Ha CnpaBeaiMBON OCHOBE Bbiro4amu, BblTEKaloWwMMm U3 NpUMEHEHUS
Taknx 3HaHUN, HOBOBBEAEHWN N NPAKTUKM.

(i) Haeolckul npomokon
59. Cratba 7 Harownckoro npotokorna rnacur:

«B COOTBETCTBUM C MNOSNIOXKEHUSAMIN BHYTPUroCYAapCTBEHHOro npaea kaxxaas CTopoHa
NPUHMMAET COOTBETCTBYIOLLNE MEpPbI C LieNblo obecrneyeHnst Toro, YTobbl 4OCTYN K
TPaAMLUMOHHBIM 3HAHUSIM, CBSI3aHHbBIM C FEHETUYECKUMWN pecypcamMm, HOCUTENAMU
KOTOPbIX SIBASOTCS KOPEHHbIE U MECTHbIE OOLLMHBI, OCYLLECTBISNCS C
npeaBapuTenbHOro U 060CHOBAHHOMO Cornacus Unu ofobpeHns 1 Npu y4acTum AaHHbIX
KOPEHHbIX 1 MECTHbIX OBLUMH 1 YTOObLI ObINKN YCTaHOBMNEHBI B3aMOCOr1acoBaHHbIe
yCroBusI».
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60. B gaHHOM KOHTEKCTE CyLeCTBEHHbI 1 MOMNOXEHUS cTaTbn 5.5;

«Kaxxpas CTOpOHa npuHMMaeT B 3aBUCUMOCTU OT 00CTOATENBLCTB 3aKOHOAATENbHbLIE,
aaMUHUCTPATUBHbIE UK NONUTUYECKNE Mepbl ANnA obecneyeHnsi COBMECTHOIO
Mcnosmnb3oBaHnA Ha CI'IpaBeD,J'II/IBOIZ n paBHOI‘Z OCHOBE BbIro OT NpUMEeHEeHUA
TpaaANLNOHHbIX 3HaHWI, CBA3AHHbIX C FEHETUYECKUMHU pecypcamMu, C KOPpEHHbIMU N
MECTHbIMUN OBLMHAMK, SBMSOWMMNCS HOCUTENSIMU TakUX 3HAHUA. Takoe COBMECTHOE
Mcnosnb3oBaHne BbIrod OCyLEeCTBNAETCA Ha B3aMMOCOIrnacoBaHHbIX YCIOBUAXY .

61. Kpome TOro, cornacHo cratee 16,

«1. Kaxxgaa CTopoHa npuHMMaeT COOTBETCTBEHHO Chnyyaro Hagnexawme adhdekTuBHbIE
1 copasmepHble 3akoHoAaTenbHble, aAMUHUCTPATMBHbBIE UIW NONUTUYECKNE Mepbl NS
obecneyeHuns Toro, 4Tobbl AOCTYN K TPAAULUMOHHBIM 3HAHUSM, CBA3AHHbLIM C
reHeTU4YEeCKMMM pecypcamMmm, KOTOpble UCMOMb3YTCA B Npeaenax ee opucamkumu,
OCYLLECTBIIANCS B COOTBETCTBUM C NpeaBapuTeribHbiM 060CHOBaHHbBIM COrnacnem unm c
ogobpeHns 1 Npy y4acTUm KOPEHHbIX M MECTHLIX OOLLMH 1 YTOOLI GbINTM YCTAHOBMNEHBI
B3aMMOCOrnacoBaHHbIE YCMOBUS, Kak onpedesieHo B HaLnoHanbHOM 3akoHodaTenbCcTBe,
perynupyoLlem JOCTyn K FreHeTUYEeCKUM pecypcam U COBMECTHOE MUCMOMb30BaHUe
BbIrog, Unun B perynstuBHblX TpeboBaHuax apyron CTOPOHbI, F4e HaxogaTcsa Takue
KOPEHHbIE N MECTHbIE OBLLMHBbI.

2. Kaxgasa CtopoHa npyHMMaeT Hagnexawime, apekTMBHbIE 1 copasMepHble Mepbl
AN yperynupoBaHusa cutyaunin HecobniogeHns Mep, NPUHATLIX B COOTBETCTBUM C
BblLLeNnpMBeAEHHbIM NMYHKTOM 1.

3. CTOpOHbI COTPYAHMYAIOT, HACKOSTbKO 3TO BO3MOXHO UM LienecoobpasHo, B criyvasx
npeanonaraeMoro HapyLeHUs HauMoHanbLHOro 3akoHo4aTeNbCTBa UNU PErynATUBHbBIX
TpeboBaHWI, perynmpyroLmnx JOCTyn K reHeTU4YEeCKUM pecypcam U COBMECTHOE
NCMonb30BaHWe BbIrOA, O KOTOPbLIX FOBOPUTCS B BbllenpuBegeHHOM MyHKTe 1.»

(i) MexdyHapoOHbIli dozosop ®AO

62. MexayHapogHbin gorosop ®PAO 0 reHeTUYeCKUX pecypcax pacteHui ans NnponssoacTsea
NpoaoBONLCTBUSA U BedeHnsa cenbckoro xosanctea (MAOMPPIIC), koTopbin KacaeTcs ewwe
OAHOW KOHKPETHOWN 061acT TPagULMOHHBIX 3HAHUIN: 3HAHUN, UMEIOLLMX OTHOLLEHME K
reHeTMYEeCKNM pecypcam pacTeHun Ans uenewn npousBoACcTBa NPOAOBONLCTBUS U BEAEHMUSA
CENbCKOro X03ANCTBa, rMacuT: «kaxgasa [JoroBapmBaloLascsi CTOpOHa A0SMKHa B Hagnexalumx
Cny4vyasx U ¢ y4eTOM CBOEro HaLMOHaNbHOIo 3akoHodaTeNbCTBa NpUHNUMaTb Mepbl 411
3alnThbl U NOOLWPEHNsI NpaB depMepPOB, BKoYada: (a) OXpaHy TPagUUWOHHBLIX 3HAHWUNA,
KacatoLLMXCa reHeTUYEeCKUX pecypcoB pacTeHU ANg NPOU3BOACTBA NPOAOBOSILCTBUSA U
BeJEeHUS CernbCKOoro Xo3sancTaa.. .. »%.

(iv) KoHeeruyusi OpzaHusauuu O6beduHeHHbIx Hayud o 6opbbe ¢ onycmbiHU8aHUEM

63. CornacHo KoHBeHumn Opranmnsaunmn O6beamHeHHbIX Haumii no 6opbbe ¢
onycTbiHnBaHmem (KOOHBO), CTOpOHbI 3alumLLatoT, NOOLWPSIOT U UCMONb3YHOT
COOTBETCTBYIOLLME TPAANLMNOHHBIE N MECTHbIE TEXHOMOMMU, 3HAHWS, HOY-Xay U NPaKTUKY U C
9TOM Lenbio 0643y0TCS «COCTaBMNATb CBOAHYH MHPOPMALMIO O TAKMX TEXHOMOIMAX, 3HAHUSIX,
HOY-Xay W NpakTuKe U BO3MOXHOCTSAX UX UCMOSTb30BaHUSA C y4aCTUEM MECTHOrO HaceneHus u
AOMKHBIM 00pa3oM pacnpoCcTpaHsaTb Takyto MHpopMaLmio B COTPyaHUYECTBE C
COOTBETCTBYHLLUMMN MEXNPABUTENbCTBEHHLIMU U HEMPABUTENBCTBEHHBIMW OPraHN3aLMaMmn»
(ctatbsa 18.2(a)). Kpome TOro, KOHBEHUMEN NpeayCMaTpPUBAETCS, YTO PermoHarnbHble
MEepOonpuATAUS MOTYT BKINOYaTb «MNOATOTOBKY NEPEYHEN TEXHOMNOIMIN, 3HAHWIN, HOY-Xay W

28 Cratba 9 MOIPPIIC («Mpaea dpepmepos»).
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NpakTU4ecKMX METOAOB, a TakKe TPaAMLMNOHHBIX U MECTHbIX TEXHOMOTMIA N HOY-Xay U
NnooLLpeHne Nx pacnpocTpaHeHnss 1 ucnonb3oBaHus» (ctatbsa 6(b) npunoxenus Il).

c) [pyaue mex0yHapoOHbIe OOKYMeHMbI

YnomuHaemble MexayHapoaHble OKYMeHTbl: BoHHCKue pykoBoasimne npuHumnibl no KBP,
[eknapauus o npaBax KOPeHHbIX HapoaoB, IHTepnakeHckas Aeknapaunsi No reHeTUYeCcKnm
pecypcam XUBOTHbIX

(i)  BoHHckue pykosodsuwue npuHyUnbI

64. Bo BeeneHuu NcnonHntensHOro cekpetaps K BOHHCKUM pyKOBOASLLMM NpUHLMAAM MO
obecrneyvyeHunto OoCcTyna K reHeTUYEeCKUM pecypcam U COBMECTHOIO UCMOSb30BaHUA Ha
crnpaBeanIMBOM U paBHOM OCHOBE BbIrO4 OT UX NPUMEHEHUS 3TU NPUHLMIMBI XapaKTepusyTcs
KaK «He nmetoLme ropunandeckn obasatenbHOro xapakrepa..., [Ho obnagatouwme, BBUAY Mx
eanHornacHoro npuHaTua 180 cTpaHamu] onpeaeneHHbIM U HEOCNOPUMbIM aBTOPUTETOMY, U
Kak JOKYMEHT, obecneumnBatoLLnin onpeneneHHyo oxpaHy TpaanunMoHHbIM 3HAHUSAM BBUAY
cofepxallencsd B HeM pekoMeHZauum o ToM, YTo: «[N]pefocTaBnstowme CTOPOHbI

AOMXKHbI: ... MpegoctaBnATb reHeTu4eckMe pecypcbl U/unm TpagnuumMoHHbIE 3HaHUSA NULLbL B
Tex cny4yasix, Korga oHM UMeroT Ha 9TO COOTBETCTBYHOLLEe NpaBo» U YTO «[loroBapusatoLimecs
CTOPOHbI, UMEIoLLMEe B CBOEN IOPUCONKLNN MONb30BaTeNEN reHeTUYECKMX PECYPCOB, ... MOMN
Obl paccMOTpPETh, B YACTHOCTH, ... LLenecoobpa3HOCTb NPUHATUS MeP NO MOOLLPEHMIO
npegocTaBreHnsl CBEAEHUN O CTPaHe NPOUCXOXOEHUS. .. TPAOULMOHHBIX 3HAHWUN,
HOBOBBELEHWI U MPAKTUKM KOPEHHbLIX HAPOAOB M MECTHbIX OOLLMH B 3as8BKax Ha perncrpauuio
npaB UHTENNEKTyanbHOW COOCTBEHHOCTMY.

65. LUenb PykoBogswmx NprMHLMNOB COCTOUT B «COAENCTBUN pa3paboTke pexMMoB AOCTyna
N UCMONb30BaHUSA BbIrof, OTpaXalLwmMx HE0OXOANMOCTL OXpaHbl TPAAUUMOHHBLIX 3HAHUA»
(nyHKT 11(j)); , OHM NOOLPSAT «COTPYAHNYECTBO Mexay [JoroBapmBaloLLMMUCA CTOPOHaMM B
peLLeHn BONPOCOB, CBA3AHHLIX C NpeanonaraeMbiMy HapyLUEeHUSIMU COrnaLleHnii o ocTyne
K reHeTU4eCKUM pecypcam 1 COBMECTHOM MUCMOMb30BaHUN BbIro4», YTO MOXET UMEeTb
3HayeHue anst oxpaxbl T3.

(i) Heknapauusi o npasax KOPEHHbIX Hapoooes

66. K camum TpagnUNOHHBIM 3HAHUSIM, HOCUTENAMW KOTOPbIX ABMAOTCSA KOPEHHbIE HAapOoAbl,
oTHocATcs nonoxeHus Oeknapaumm OpraHnsaunn O6beamHeHHbIX Hauumii o npaeax
KOPEHHbIX HapoaoB2®, koTopas, Gyayun Aeknapauuen, MOXeT paccMaTpuBaTbCA Kak
«HOPMaTUBHOE MOSNOXEHME» UMN «BO3MOXHOCTbY, CYLLIECTBYIOLLNE HA MEXAYyHapOaHOM
YPOBHE, XOTH psii aBTOPOB NogYepKMBaloT, 4To [leknapaums He HOCUT HPUANYECKM
0bs13aTeNbHOro Xapakrepa 1 He Obifia NPMHATaA Ha KOHCEHCYCHOW OCHOBE U XapaKTepuayoT ee
«KaK UCTOYHMK, OTPaXKaloLUN YasdHUsl KOPEHHbIX HapoaoBy». CTaTbs 31 [deknapauun rnacur:

«[K]opeHHble Hapoabl MMEIT NPaBO Ha COXPaHEHWe, KOHTPOSb, OXpaHy 1 pa3sutue
CBOMX ... TPQAULUUNOHHBLIX 3HAHUN ..., @ TakKe NPOSABIIEHUIA UX HAayYHbIX 3HAHWIA,
TEXHOSOMMIN N KynbTypbl, BKIKOYast MOACKME U reHEeTUYECKME pecypcbl, CEMEHA,
rniekapcTBa, 3HaHWsi CBOMCTB dhayHbl U ropbl, TPAAMLMN YCTHOrO TBOPYECTBA,
nuTepaTypHble NPON3BEeaEeHUSA, PUCYHKM, CNOPT U TPALULMOHHbBIE UTPbI 1
n3obpasnTenbHOe U UCNONHUTENBbCKOE NCKYCcCTBO. OHM MMEIOT Takke NpaBo Ha

29 MpuHaTa MeHepanbHoit Accambneeit Opranusaumn O6beamHeHHbIX Hauuin B 2007 r., JOKYMEHT
WIPO/GRTKF/IC/12/INF/6 (15 cdbeBpans 2008 r.).
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COXpaHeHUe, KOHTPOIb, 3aLLUTY U Pa3BUTME CBOEN MHTENNEKTyanbHoW cOBCTBEHHOCTU
Ha Takue ... TPaQULUMOHHbIE 3HAHWS...»

67. B geknapauum Takke npegycmaTpmBaeTcs, YTO «[CJOBMECTHO C KOPEHHbLIMM Hapo4amu
"ocypapcTtBa NpUHUMAOT SEACTBEHHbIE Mepbl B LensiX NPU3HaHUs 1 3aluTbl BO3MOXHOCTEN
OCYLLECTBIIEHUSA 3TUX NPaBy.

(iii)  lhHmepniakeHckas deknapayus rno 2eHemu4yeCcKUM pecypcam XU8omHbIX

68. B VHTepnakeHckon geknapaumm no reHeTU4eCcknm pecypcam XUBOTHbIX, MPUHATON Ha
MexayHapogHoON TeEXHMYECKON KOHEePEHLINN MO BONPOCaM reHETUYECKNX PECYpPCOoB
XMBOTHbIX OS5 NPOU3BOACTBA NPOLOBONLCTBUSA N BEAEHNS CENbCKOIO X035NCTBa 7 CEeHTA0PS
2007 r., roBopuTCS O «LenecoobpasHoCTh, B HEOBX0ANMBIX Criydasx, npy cobnogeHnm
HaLMOHanbHOro 3akoHo4aTeNbCTBA, YY4NTbIBaTb, UCNOMb30BaTh, COXPaHATbL U NOAAEPKMBATb
TPaAULUNOHHbIE 3HAHWS, akTyanbHble A5 CeNEeKUUOHHOMo XXMBOTHOBOACTBA U
XMBOTHOBOAYECKOro NPOM3BOACTBA, B KAYecTBe BKaaa B ... CO30aHNE YyCTONYMBbIX
WMCTOYHUKOB CPEeACTB K CyLLleCTBOBaHMIO...». C 3Ton geknapauven yBs3aH [nobanbHbIn nnax
AencTBmi B 06nacTn reHeTUYECKMX PeCypCoB XXMBOTHbIX, HAaNpPaBEeHHbIA, B YAaCTHOCTU, Ha
«cogencTeme crnpaBeasIMBOMY 1 paBHOMPaBHOMY pacnpeeneHunto Bbirog OT UCNOSb30BaHWS
reHeTUYECKNX PeCypCoB XMBOTHbIX A4S NPOM3BOACTBA NPOAOBONLCTBUS U BEAEHWS CENbCKOro
X03A1CTBA U NPU3HAHME PONN TPAAULMOHHBLIX 3HAHWIA, MHHOBALMOHHbLIX pa3paboTok K1
METOAO0B, KacaloLLMXCA COXPaHEHUSI FEHETUYECKUX PECYPCOB XMBOTHbIX U MX YCTOMYNBOIO
NCNONb30BaHWs, a Takke, B HEODXOANMBbIX Criydasax, BBeJeHne B encTBne ahPeKTUBHbIX
Mep perynupoBaHns 1 3aKOHOAATENbHbIX Mep».

IV.  MPOBEJbI, CYLWWECTBYOWWE HA MEXOYHAPOOHOM YPOBHE

ripoursiirocmpupo8aHHsble, rno 803MOXXHOCMU, KOHKPeMmMHbIMU ripumepamu

69. [pu aHanuse oxpaHbl T3 Ha MexayHapoAHOM YPOBHE BO3MOXHbIE «NPoGenb»
paccMaTpuBaloTCsl Ha ABYX YPOBHSIX:

- npobernbl B Uesisix 0XpaHbl, BbISBIIEHHbIE HA MEXAYHAaPOAHOM YPOBHE;

- npobernbl B MEXAYHapPOAHbIX 11pagosbix MexaHu3Max, Co34aHHbIX AN JOCTMKEHUS
Taknx Leneun.

70. OpHako npexpae Bcero crieqyeT paccMoTpeTb 06nacTb NPUMEHUMOCTU NOHATUS
«TPaAAULMOHHBIX 3HAHUIN», KOTOPOE ABMSIETCA NPEAMETOM aHanm3a npobenos.

(a) [Npobesnbl 8 onpedesieHUU unu ebigeneHuu T3, nodnexauwux oxpaHe

71. Pabouve gonyLieHusi, NONoXeHHbIe B OCHOBY HACTOALLEro aHannsa npobenos,
KOTOpble, B CBOO o4Yepenb, ONnparTcs Ha 0OCTOATENbHLIN aHan1M3 gaHHou npobnemaTuku,
npoBefeHHbI camuMm KoMmuTeToM, npegnonaratoT cnegyowme pasrpaHuyeHns NoHATUN:

(i) PasrpaHuyeHue mexay:

- «TPagUUMOHHBLIMU 3HAHUSIMU» Kak oBLLMM onpeaeneHnem obbeKTa OXpaHbl, KOTOpbIE
NpeAcTaBnstoT cCOBOW, Kak NPaBuUMo, MHTENMEKTyanbHOE ¥ HeMaTepuanbHoe
KynbTypHOe Hacnegue, NpakTUKU U CUCTEMbI 3HAHWUI TPaANLMOHHbLIX OGLLMH,
BKIOYasi KOPEHHbIE Y MECTHbIEe O6LLMHBI (« T3 B LUMPOKOM CMbICIE CIOBa»), U
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- «TPagVLMOHHBIMU 3HAHUSIMU» KaK KOHKPETHbIM OO LEKTOM MPUMEHEHUS NPaB
c bonee BbIpaXXeHHbIM aKLEHTOM Ha COAEepXaHuUU 1 CyLLLeCTBE 3HAHUIN KaK TakoBOM
(«T3 B y3KOM CMbICIE CrioBay), KOTOpble HeOBX0ANMO OTNM4aTh, Hanpumep, ot
TpagVLUMOHHBIX BblpaxeHun kynbTypsbl (TBK) 1 BeipaxeHuin gonbkriopa.

(i) PasrpaHudeHve mexay:
- TeM, YTOo NPUHATO Ha3sblBaTb « T3» B 00LWEM CMbICHe, U

- TeMmu anemeHTamu T3, KOTOpble ABNSOTCA UMW AOMKHbI SIBNATLCA KOHKPETHBIMMU
o6bekTamy NpaBoOBOV OXPaHbl.

72. Vcxopsa u3 BbILWEN3NOXEHHbIX pabounx gonyweHnn, KomuteT npuMeHsn atu
pasrpaHu4eHus B ceoen pabote. Y70 kacaeTca nepBoro pasrpaHnyeHns (cMm. (i) , Bbile),
TEPMUH «TPaguLMOHHbIE 3HAHUAY» UCNOoNb3yeTcs B Boree y3KoM CMbICre cnosa ans
0003HayeHus:

3HAHWUIN KaK TaKoBbIX, B YACTHOCTU, 3HAHUI, SBMSOLLNXCA pe3ynbTaTtom
I/IHTeJ'IJ'IeKTyaJ'IbHOI7I OeATeNnbHOCTN B TPaaULUMOHHOM KOHTEKCTE, N OXBaTbIBAOLLNX
TEXHUN4YEeCKne 3HaHUA U nNpmnemMbl, HaBblKMN U I/IHHOBaLI,VII/I?’O.

73. TloHaTtme T3, ynoTpebnsemoe B 3TOM CMbICIE, LUMPE KOHKPETHbIX 06nacTen 3HaHUn
(nekapcTBeHHOM MHpOPMaLMK, 3HaHWUI, KacaroLmxcs GuopasHoobpasnsi, reHETUYECKNX
pecypcoB B LIeNIOM WU reHeTUYECKUX PECYPCOB pacTeHWI), onpeaensieMblX B ApYrnx
obnacTsax MexayHapoaHoro nyenMyHoro npasa v NOSMTUKM.

74. Yto kacaeTtcd BTOpoOro pasrpaHuyeHus (cm. (i), Bbiwe), KomnteT nogpobHo
paccmartpuBan NpyYHUUN, cornacHo kotopomy T3, 4ToObl nognexartb OxpaHe C NPUMEHEHNEM
KOHKPETHbIX NPaBOBbIX MEXaHU3MOB, BO3MOXHO, JOSKHbI:

(I) co34aBaTbCA, COXpaHATLCA U nNepenaBaTbCA U3 NMNOKOJIEHNA B NOKONEHNE B
TPaaANUMOHHOM KOHTEKCTE,

(i) 6bITb onpegeneHHbIM 06pa3om CBA3AaHHLIMU C TPAAULNOHHBIM UM KOPEHHBIM
CcOo00LWEeCTBOM UNN HAPOAOM, KOTOPbIN COXPaHSET 1 NepeaaeT UX U3 NOKONeHWs B
NMoKoneHue; n

(iii) 6bITb HEOTHLEMNEMOWN YacCTbio KYNbTYPHON NOEHTUYHOCTN KOPEHHOW UInn
TPaavLUMOHHOM OBLLMHBI NN Hapoaa, KOTOPble NPU3HAKTCA HOCUTENSAMU TaKnX
3HaHuI, obecnevmBas B TOW UNK MHOW hOpPME UX COXPaHEHME, OCYLLECTBSS
KONNEeKTUBHOE BNaeHne MU NN HECS 3a HUX KYyNbTYPHYK OTBETCTBEHHOCTb. JTa
CBSA3b MOXET ObITb BblpaXkeHa popmanbHO nnu HedopmarbeHo, B Buae obblivaes
UNU TPaaULMOHHOWN NPaKTUKKX, NpasBun Unn 3akoHos®'.

75. C TOYKM 3peHNs HACTOSLLEro aHanmsa aTo O3Ha4aeT, YTo A4 TOro, YTobbl nognexartb
OXpaHe, 3HaHNSI AOIMKHbI HE MPOCTO ONPeaensTbCsa B OOLINX TEpMMHAX KaK « TPaAULNOHHbIE
3HaHWSI», HO TaKKe NnepeaaBaTbCsl U3 NMOKONEHUSA B NOKOMEHNE, UMETb OOBEKTUBHYIO CBSA3b C
OOLLMHONM MX NPOUNCXOXOEHUSA N acCOLMNMPOBATLCS C TaKOW OOLLMHOM Ha CyOBHEKTUBHOM
YPOBHE, COCTaBNsAsA YacTb €e COOCTBEHHON NOEHTUYHOCTH.

30 WcTouHmk: Fmoccapuii OCHOBHBLIX TEPMUHOB.

31 Mpumeyanue: OokymeHT WIPO/GRTKF/IC/13/5(b) Rev. 6bin NnoAroToBneH Ha OCHOBE JOKYMeHTa
WIPO/GRTKF/IC/8/5 («The protection of traditional knowledge: Revised objectives and principles»). YuuTbiBas
npogomxatownecs neperosopel B MKIP, aTa ccbinka He o6HoBNsnach.



WIPO/GRTKF/IC/44/6
MpunoxeHue |, cTp. 24

(b) [Npobenbl 8 uesnssx oxpaHbl Ulu OCHOBAHUSIX MOJUMUKU 8 obriacmu oxpaHbl.:

76. YacTbto aHanusa nodon NpaBoBON CUCTEMbI IBNAETCH pacCMOTPEHNE ee Lernen u
OocHoBaHui. B aTon cBA3n B pamkax aHanmsa npobenos, BEPOSTHO, HEOOXOANMO YyYMTbIBaTb
Takme obLyme uenn, KoTopble MOrnn 6bl BbITe CHOPMYNMPOBaHLI HA MeXOYHapPOAHOM YPOBHE,
HO Moka He nony4Ynnun opManbHOro BolpaxeHus. Llenun nonuTtukm, He 3acmkcmpoBaHHbIe
dopmasnbHO M He NOATBEPXKAEHHbIE HA MEXAYHapOOHOM YPOBHE MPUMEHUTENBHO K
WHTEeNNeKTyanbHoM COBCTBEHHOCTM M T3, BKHOYAOT criegyroLwme Lenu:

- MpU3HaHWE UMMaHEHTHOW LIEHHOCTW CUCTEM TPaOMULMOHHBIX 3HAHWIA U UX BKNada B
COXpaHeHVe oKpyXxatoLen cpeabl, obecrneyeHne NpoaoBONbLCTBEHHO
6e30MacHOCTMN M YCTOMYMBOTO CEMbCKOrO X03ACTBA, a TakKe B pa3BUTHE HAYKM U
TEXHUKUY;

- Npu3HaHune cuctem TpaganunOHHbIX 3HaHUIN LEHHbIMK d)OpMaMI/I WHHOBALIMOHHON
0eATernbHOCTH,

- BOCMUTaHWE YBaXKEHUS K CUCTEMAM TPAAMLMOHHBIX 3HAHWUIA, a TakKe KyNbTYPHbIM U
AYXOBHbIM LIEHHOCTSIM HOCUTENEeN TpaaULMOHHbLIX 3HAHWUN;

- yBaXeHue npaB HOCUTENEeNn U XpaHuTenen TPaauLMOHHbIX 3HAHWUIA;
- copeucTere chepexeHnto N COXPaHEeHMIO TPaaAULMOHHBLIX 3HAHWN;

- yKpenneHune cuctem TpaanunoHHbIX 3HaHWI, BKNOYas okasaHue NomMoLm ans
JanbHENLEro NCNonNbL3oBaHUs 1 pas3BnUTUA TpaanMLUMNOHHbBIX 3HaHW, OOMeHa UMK U
nx nepengayn B COOTBETCTBUM C obGblvasmu;

- noaaepkka HenpepbIBHON MHHOBALMOHHOW OESTENBHOCTU, OCYLLIECTBISIEMON B
paMKax CUCTEM TpaAULMOHHbLIX 3HAHWI, 1 NOOLLPEHME NHHOBALUWA, CO34aBaeMbIX
Ha OCHOBE TPaAMLMNOHHbIX 3HAHWIA;

- nopaep)kka yCUnuin no 3alute U CoOXpaHeHUo TPaAULIMOHHBIX 3HAHWIA;

- MpeceYyeHne He3akoHHOro NPUCBOEHUS 1 HECTIPaBEAMMBOrO U HepPaBHOMPABHOMO
NCMNONb30BaHMSA TPAAULMOHHbLIX 3HAHWI 1 COAENCTBME CNpaBeanBoMy
COBMECTHOMY MOSb30BaHUI0 Bbirog4aMu, nofy4yaeMbiMu OT TPAAULMOHHBLIX 3HAHWIA;

- obecneyeHne NonoXxeHusl, NpyM KOTOPOM AOCTYN K TPAAULMOHHLIM 3HAHUSIM U UX
NCMNOMb30BaHME OCYLLIECTBSATCA Ha OCHOBE MpeaBapUTeNbHOro
NHOPMUPOBAHHOTO cornacusa’?;

- COLEenCTBUE YCTONYMBOMY Pas3BUTUIO OBLLMH M MX 3aKOHHOW TOProBow
0eATenbHOCTU, OCHOBAHHOW Ha cUCTeMax TPaAULNOHHbLIX 3HAHWUN;

- npece4vyeHne HenpaBoOMEPHOro npegocrtaBiieHNAa U OCyLLEeCTBIIEHNA NpaB
I/IHTeJ'IJ'IeKTyaJ'IbHOIZ COBCTBEHHOCTU Ha TpaaAnLUNOHHbIE 3HAHUA.

77. TakoBO CyLLeCTBO Lernen, cChopMyrMpoBaHHbIX B Xo4e MexXayHapoaHbIX o6CyXaeHun,
B TOM 4ymucrie B pamkax geatenbHoctn KomuteTta. 37U Lenu He 6binv NPUHATLI HA B KaKOM
dopmansHOM CMbICIE U, BO3MOXHO, He MOmMb3YyTCa eQUHOAYLWHON NoAAep>KKONn. Tem He
MeHee, JOCTUXKEHUIO HEKOTOPbIX N3 3TUX OBLLMX Lenen B TON UNN MHOW CTENEHN CnyxaT

32 Nnu «npeBapUTENBHOTO CBOGOHO BHIPAXEHHOTO U MHAHOPMUPOBAHHOTO COTNACHSI», COrMAcHO hOPMYNMPOBKE
Oeknapauun OOH o npaBax KOpeHHbIX HAPOAOB.
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CyLLEeCTBYOLLME MEXOYHAPOOHbIE JOKYMEHTLI, AaXe eCrv Takmue LOKYMEHTbI MPU3BaHbI
obecneymBaTb OXpaHy KakoMy-TO O4HOMY 3fIEMEHTY N3 BCEro KOMMNEeKca TpagnLMOHHbIX
3HaHun: Hanpumep, KBP npu3saH obGecneyvnBaTh yBaXeHne n coxpaHeHme T3, KoTopble
BaXKHbI 1151 cOepexeHns n ycTom4nmBoro MCnosib3oBaHnsl pecypcoB B1onorn4yeckoro
pasHoobpa3unsl, HO He OTHOCUTCS! HEMOCPEACTBEHHO K ApYyrM anemeHTam T3, Hanpumep,
K cuctemam koanduUMpoBaHHbIX MeauumHcknx 3Hannn. MOMPPIC ®AO npusHaeT «ToT
OrPOMHbIV BKNag, KOTOPbI€ MECTHbIE N KOPEHHbIE OBLLMHBLI U hepMepbl... BHOCAT 1 ByayT
BNpeAdb BHOCUTbL B COXPaHEHME U Pas3BUTUE rEHETUYECKMX PECYPCOB pacTEHUN, KOTOPbIE
COCTaBINAKT OCHOBY MPOM3BOACTBA NMPOAOBONBLCTBEHHOMN U CEMNbCKOXO3ANCTBEHHON
NPOAYKLMM BO BCEM MUPEY.

78. OpWEeHTMPOM MNpu BbiIpaboTKe NOMUTMKW, HanpaBneHHON Ha AOCTUXEHNE
MeXAyHapOoaHbIX Lienen, MoXeT CnyuTtb [leknapauusi o npaBax KOpeHHbIX HAapoaoB, He
ABMSAOLLAACS opUANYEckn obasaTenbHbiM AoKyMeHToM. B [leknapaumm 3acdukcMpoBaHbl, B
4aCTHOCTW, NpaBa KOPEHHbIX HApOAoB (B OTNMYME OT APYrMX HOCUTENEeN TPaAMLMOHHBLIX
3HaHWI), Ha «COXPaHEHUE, KOHTPOSb, OXPaHy U Pa3BUTUE CBOUX... TPAAULMOHHbLIX 3HAHWUIAY» U
Ha «COXpaHeHue, KOHTPOIb, 3aLUTy U pa3BUTNE CBOEW UHTENSEKTYarnbHOW COGCTBEHHOCTM Ha
TaKuWe... TPaAULMNOHHbIE 3HAHUSI», MPUYEM CNEKTP YNOMMHAeMbIX 30ecb T3 WuMpe, Yem B
APYrnX CyLLEecTBYHOLMX JOKYMEHTAX.

(c) [lpobenbl 8 cywecmsyrouwux npasosbix MexaHuamax

79. OxpaHa MHTENNEKTyanbHON COGCTBEHHOCTM B TOYHOM NPABOBOM CMbICIE 3TOrO
TEPMUHA COCTOUT B NPU3HaHUK NpaB nNpaBoobnagaTens Bo3paxaTb NPOTUB UCMONb30BaHNSA
oXxpaHsieMoro obbekTa ApyrMMu nuLammn Unu, no KpamHen mepe, nonyyatb CpaBeanvBoe
BO3HarpaxzieHue 3a ero Ucrnosb3oBaHWe, a Takke ero Npas BO3paxaTb NPOTMB HENPU3HAHUS
€ro npaB UM UCKaXKeHWs1 (HapyLLIeHWs1 LeNnoCcTHOCTU) obbekTa. WHbIMK crnoBamu, oxpaHa
3akro4YaeTcs B HageneHumn npaBsoobnagaTens NpaBoM NpensTCTBOBaTb HEXXenaTeNbHbIM
BMAaM UCNOMb30BaHWUS UMW PacipPOCTPaHEHUs! 3HAHWIN U HE3AKOHHOMY JOCTYMY K HAM, Unn
npaBoM Mosny4yaTb CrpaBearnivMBoe Bo3HarpaxzaeHue (BKMovasi NpUMMeHeHe pexxuma
KOMMEeHCaTOPHbIX 06s13aTeNnbCTB). TakuM 06pa3oM, OCHOBHOE BHUMaHME Npu oXpaHe npas
VHTEnneKTyansHon co6CTBEHHOCTM yaenseTcs npaBy Bo3paxaTb NPOTUB TEX UMM UHbIX
CNoco6OB UCMONb30BaHUS TPETbUMM NMLLAMM OXPaHSIEMOro MaTepuarna unm npensiTcTeoBaTb
TaKoMy MCNOSb30BaHMUIO.

80. B cBsa3u c atm npobenbl B oxpaHe T3 B paMKax KOHKPETHbIX NPaBOBbLIX MEXAHN3MOB
MOTYT XapaKTepu3oBaTbCS C TOYKN 3pPEHUS:

(i) obbekToB, HE NOANEXaLnX OXpaHe B COOTBETCTBUM C LENACTBYOLLNM
3akoHoaaTtenbcTBOM no Bonpocam UC;

(i)  npasBoobnagaTenewn, He NPU3HaBaeMbIX B KA4eCTBE TAKOBbIX, U APYrnxX
6eHedmumnapos, He NoNb3yLNXCS pe3ynbTaTamMn OXpaHbl;

(iii)  cnocoboB Mcnonb3oBaHWS U APYrMX AENCTBUI, KOTOpble He yaaeTcs
npegoTBpaTuTh;

(IV) OTCYTCTBUA MNMpaB Ha nonyvyeHune Bo3HarpaXgeHua nnm nHbix npenmyuiecTtB.

81. OpHako aHanm3 nogoOHbIX NOTEHUMAaNbHbIX NPO6enoB No HEOOXOOMMOCTN LOSMKEH
onupaTtbCs Ha pe3ynbTaTbl MOSTHOIO NCCrefoBaHNs BO3MOXHOCTEN obecneveHuns oxpaHbl T3 ¢
MOMOLLIbIO AENCTBYIOLLMX HOPM 3akoHoAaTenbcTBa no Bornpocam NC. KomuteT BCECTOPOHHE
N3y4mn 3T BO3MOXXHOCTW, B TOM YMCIIe HA OCHOBE AeTalbHbIX MCCNeaoBaHUN, NpoBeaeHHbIX
rocygapctBammu-4rieHamMmu, U NpoaHanuanpoBar BO3MOXHbIe BapuaHTbl AEACTBUN, OTPa3nB NX
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B LIENIoOM psiie AOKYMEHTOB MO CoAepXaTesibHbIM Bonpocam (NepeyncrneHHbIX B JOKYMEHTE
WIPO/GRTKF/IC/13/5(a)); OHW He BOCMPOM3BOLATCS B HACTOSLLEM OOKYMEHTE, OAHAKO MX
MOXHO paccMaTpuBaTb Kak MaTtepuarn, CyLeCTBEHHbIV ANs Lenen HacTosALWero aHanmsa
npobenos; cM., Hanpumep:

- BapuvaHTbl NONIMTUKM M NpaBoBble MexaHn3ambl: AokyMmeHTbl WIPO/GRTKF/IC/7/6 v
WIPO/GRTKF/IC/9/INF/5;

- u1ccrnenoBaHns, OTYEeTbl U COMOCTaBUTESbHBIM aHanM3 MexaHnamoB oxpaHbl T3 Ha
HaLMOoHarbHOM, PErMOHarnbHOM U MeXOyHapOAHOM YPOBHSAX: [OKYMEHTbI
WIPO/GRTKF/IC/3/7, WIPO/GRTKF/IC/3/8, WIPO/GRTKF/IC/3/9,
WIPO/GRTKF/IC/4/7, WIPO/GRTKF/IC/4/8, WIPO/GRTKF/IC/5/7,
WIPO/GRTKF/IC/5/8 n WIPO/GRTKF/IC/6/4.

(i) Ob6bekmbl, He 0xeambligaeMble cyuecmsyrowuMu Hopmamu 3akoHodameribcmea o
gornpocam NC

T3, He oxeameblgaeMble cyuwiecmesyrowumu hopmamu oxparsl NC.

82. BBogHbIi KOMMeHTapui: MoxxHO onpeaeneHHo ykasaTb Ha npoben B oxpaHe
TPaOVUMNOHHBIX 3HAHWUI, KOTOPbIE UCKINIOYEHbI N3 COCTaBa 0OBEKTOB OObIYHBLIX (HOPM OXPaHbI
UC, nepeuncneHHbix B pasgene lli(a), Boiwe. B psge criydyaes Takne T3 MOryT OXpaHATLCA Ha
OCHOBaHWM CyLLIECTBYIOLLEro HauMoHarnbHOro 3akoHogatenscrea B obnactn IC B pamkax
rMBKMX BO3MOXHOCTEN, NPegyCMOTPEHHbIX MEXAYHAaPOAHbIM 3aKOHO4ATENbCTBOM MO
Bornpocam NC. B opueHTUPOBOYHLIN NepeveHb Taknx HeoXpaHsaeMbIX 3HAHWIA NPaBOMEPHO
BKIOUNTb crneayowme T3:

- T3, KoTopble HE CYNTAIOTCS HOBbLIMM, MOCKOSbKY OHU ObIN NPaBOMEPHO PaCKPbIThI
LUMPOKOW NyGnuke;

- T3, cuntaromecs o4eBMaHbLIMMK, B TOM YMCHE AN CNeunanncToB B COOTBETCTBYIOLLEN
06nacTy TEXHMKM, K KOTOPbIM MOFYT OTHOCUTBLCS N1LA, UCNOMNb3ytoLine TPaaULMOHHbIE
3HaHWsI Ha NPaKTUKe, UM UX HOCUTENW, CHMTalOLLMECS crieLymanMcTaMmm B
COOTBETCTBYHOLLEN 06NacTy TEXHUKWN, C YH4ETOM APYrUX 3HAHWUI, Y>Ke OOCTYMHbIX
COOTBETCTBYHOLLEN YACTM NyONMKY;

- T3, koTopble B6bINN pacKkpbIThl MYONMKe UK He OTBEYAKOT KPUTEPUAM OXPaHbl
KOH(bmaeHUnansHon MHopmaL MM, KOMMEPYECKON TalHbl UM HEPACKPLITOM
NHOpMaL MM NO NHLIM NPUYMHAM.

Hakannueaembie KonnekmugHbie UHHOB8ayUU, nepedasaemMbie U3 MOKO/IEHUS 8 MMOKOJIeHUE 8
pamkax 00HOU Ob6UUHBI

83. BBogHbIn KoMMeHTapuii: OgHoOM M3 0COOEHHOCTEN TPAAULMOHHbBIX 3HAHUIN, KOTopas
onpegeneHa B pamMmkax HacTOSALLEro aHanuaa, aBnseTcs To, YTO OHM CO34aloTCs U
pa3BMBAOTCA Ha MPOTSPKEHMMN MOKOSIEHUI B paMKaxX OAHOM OB6LWMHBL. HekoTopble 3rIEMEHTDI
T3 cospatoTca oTAeNbHbIMU YrleHaMu OBLLUHBI, KOTOpblE MOTYT 6bITb HageneHbl 0CobbIMK
npaBamMu B pamkax oOLLMHbI, @ Takke HECTM 00513aHHOCTM MO OTHOLUEHUO K Heln. OgHako B
uenom oxpaHa T3, ecnun OHM He CYUTAOTCA HEPACKPBLITOM UMW KOH(PUAEHLManbHOM
NHOpMaLME — 3TO OXpaHa HaKOMMEHHbIX 3HAHWUI, KOTOpPbIMK Ob6LLMHA obnagaeT
KONMNEeKTUBHO.

84. Takue 3HaHMA MOryT cunTatbcsa nognagatowmnmm nog aencreme KBP (T3, nmetowme
3Ha4YeHne Onsi COXPaHEHUS N YCTOMYMBOIO UCMONb30BaHNA G1MONornyeckn pasHoobpasHbix
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pecypcoB), Harorickoro npotokona (T3, cBA3aHHbIE C FTEHETUYECKMMN pecypcamm) U
Horosopa ®AQO (T3, kacatoLmecsa reHeTUYECKUX PECYPCOB PacTEHNI), KOTOpbIE
npegycMmaTtpuaroT 0683aTenbCTBO OXpaHbl, CHOPMYNMpPOBaHHOE B 0OLeM nnaHe. JTu
OOKYMEHTbI He oxBaTbiBatoT T3 B 6osiee LWMPOKOM CMbICIie 3TOr0 TEPMUHA, OHAKO
YyNOMMHAKT UX B CBA3N C KOHKPETHLIMM 3a4a4amMmn NOMUTUKN, KOTOPbIE PeLLarnTCcs 3TUMM
OOKYMEHTaMMW.

85. O6wmHa MoxeT nonb3oBaTbCA 0XpaHor T3 Npy NOMOLLM TOBapHbIX 3HAKOB U
reorpadu4ecknx ykasaHum Kak KonneKkTMBHoOe Liernoe, 1 OHn MoryT obecnevmBatb

9P DEKTUBHYIO OXpaHy TPaAULMOHHbLIX 3HAHWI, NepeaaroLwmnxcsa 3 NoKoNeHns B NoKoneHme un
He OTBeYaloLMX ONpeaerieHNIo HepacKpbITOM UMK KOHPUAEHLMaNbLHOW MHOpMaLnK.
AHanormyHblM 06pa3om, Takme MexaHU3mMbl MOXHO CHUTaTb MPUMEHUMBIMU K OXpaHe CUCTEM
3HaHW, 1 B paMKax cyLlecTBytoLen cuctembl VIC cywecTByeT Lenbin psig MexaHu3MoB
COXpaHeHus1, pasBnTus 1 oxpaHbl T3, 4eNCTBUE KOTOPbIX PacnpoCTPaHAETCS Ha MHOrne
pasnuyHble BUAbl 1 POPMbI BblpaXXeHWUsT TaKUX 3HAHWUN.

86. [lpoben: OxpaHa He pacnpoCTpaHAETCs Ha HaKOMMNEHHbIE TPaAULMOHHbIE 3HAHNS,
KoTOopbiMK 06LLMHa ob6nagaeT KONMEKTUBHO M KOTOPblE NepeaarnTcs U3 NOKONEHNS B
MOKOSEHNe, eCN OHW He OTBEYaloT KPUTEPUAM HEPACKPBLITOW NN KOH(UAEHUMANbHOW
UHpopmaumun. lMpsMbIx CPeacTB OXpaHbl TakUX TPAAULNOHHBIX 3HAHWUI B KayecTBe
CaMOCTOSITENbHOro 06bEKTa OXpaHbl HE CYLLEeCTBYET, XOTsi HA T3 pacnpoCTpaHATCA
HekoTopble opMbl oxpaHbl UC — Hanpumep, oxpaHa C NOMOLLbIO reorpaduyeckmx ykasaHum
N OTNNYMTENBHBIX 0603HAYEHWUI, TPAAULMOHHO acCOLUUPYEMbIX C TAKUMWN 3HAHUAMM.

87. Tpoben: OxpaHa npaB MHTENNEKTyanbHON COGCTBEHHOCTM B CMbICIE NPeaoTBpaLLEHNS
NMPUCBOEHUS KOHKPETHOW CUCTEMbI 3HAHUI HE PACNPOCTPAHAETCA Ha KOMMMEKCHYI0 cuctemy
TPaAMUMOHHBIX 3HaHMI kak TakoByto. OxpaHa NC MoXeT pacnpocTpaHsiTbCs Ha HeKoTopble
OTAEerNbHbIe 3NeMEHTbI 3HaHMIN B pamMKax Kakoi-To cuctembl T3 1 obecrneumBaTb OXpaHy
KOHKPETHOI penyTauum, 0603Ha4YeHun 1 3HAKOB, aCCOLMMPYEMbBIX C CUCTEMAMM 3HaAHWI, a
Takke oxpaHy OT Ae30PUEHTUPYIOLLNX YITOMUHAHWI CUCTEM 3HAHWI, B TOM Y1ce
NOCPEACTBOM YOOCTOBEPEHUS NOAMMHHOCTU.

88. [poben: Cpok oxpaHbl, yCTaHOBMEHHLIN Ansa 6onblumMHCcTBa dhopM oxpaHbl MC,
SIBNSETCHA CPABHUTENBHO HEBOMNbBLUMM NO CPABHEHUIO C BPEMEHHBIMW pamMKaMK, B KOTOPbIX
CO34al0TCs U NepeaaroTcs U3 NOKONEHNS B NMOKOSNEHNE TPaAULMOHHbBIE 3HaHUS, U MOXET ObITb
He4OoCTaTOYHbIM A5is obecneyeHns Hagnexawlero coxpaHeHns T3. oaToMy orpaHUYeHHbIN
CPOK OXpaHbl MOXET cunTaTbCst NpoGenom.

89. Tllpumep: B obuwmHe BbipaboTaH Lenbin psg cnocoboB None3Horo NpyMeHeHus
NeKkapCTBEHHOrO pacTeHUs 1 COXKIack CUCTEMa 3HaHUn 0 cnocobax BbipallmBaHus, céopa
1 NOCNeayHLLEro UCMOMb30BaHUA 3TOr0 pacTeHNs (B TOM YMCne B COMETAHUN C OPYrMMM
pacTUTENbHbIMW AKCTPAKTaMK) ANnd nevyeHns paga 3abonesaHmn. 3ta cMctema 3HaHWUn
onpeaeneHHbIM o6pa3oM cBsi3aHa C 3TOM OOLLMHONM M NO4AEPXKUBAETCS B pamMKax OOLMHbI
TPagVULMOHHBIMU CpeAcTBaMu, COOTBETCTBYOWMMM ee obblvasM. MexayHapoaHble HOpMbl
He NO3BONAT O6LLMHE NPENSTCTBOBATL MPUCBOEHMIO U UCNOSTb30BaHMIO TPETBMMU NNLLAMN
3MIEMEHTOB 3TUX 3HAHUIN B MPOMBbILLIIEHHbBIX 1 KOMMEPYECKUX Liensax 6e3 kakoro 6bl TO HM
ObIN0 NpM3HaHWA NpaB OB6LLMHBI HA 3TN 3HaHNA 1 6e3 BbinnaTthl cipaBenMBON KOMMNEHcaLnn
3a Takoe 1Ucnonb3oBaHne (MOMUMO 3NIEMEHTOB 3TUX 3HAHUIN, KOTOPbIE 3anaTeHTOBaHbl UK
OTBEYalT KpUTEPUSM HEPACKPLITOM MHpopmaummn). Umetowmecs opmbl OXpaHbl — €Cnm
TakoBble MPMMEHUMbI BOOBLLIE — KaK NpaBuIio, 4ENCTBYIOT B Te4eHne 6onee orpaHUYeHHoro
CpOKa, YeM CpoK, HeobxoaMMbI 4Nnsa nepefadn CUCTEM TPagULMOHHBLIX 3HaHWI U3 NOKONEHUS
B MOKOSEHME 1 UX coxpaHeHusa. OxpaHa 3HaHui 06 OTAeNbHbIX acnekTax NCNofib30BaHWS
0BLLMHOM NeKapCTBEHHOrO pacTeHnss MOXeT ObiTb obecneveHa C MOMOLLbIO TaKMX
COMYTCTBYHOLLMX MEXAHM3MOB, Kak OXpaHa Ha3BaHUSA OBLLUHbI B CBSA3M C pacTEHNEM M BUgaMu
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€ro UCMNoNb30BaHUs B Ne4YebHbIX LEensix, CUCTEMbl MOATBEPXKAEHNS cornacus obLLMHbI Ha
NCMOofb30BaHNE pacTeHMS UK ee y4acTue B KOMMepLManmusaunum npuHagnexawmx en
3HaHUN.

(i) HenpusHaHue beHeguyuapos u npasoobrnadamerned
lpusHaHue KonnekmueHbIX Npas U UHMepecos 8 pamkax cucmembi T3

90. BBoaHbIN KOMMeHTapuii: [encTByloLme NpaBoBble MEXaHW3MbI, Kak npaBuIio,
npegycMmaTtpusaroT npegoctasneHve npas VIC otgenbHOMY nvuy unv HeGonbLLOon rpynne nuu
(Hanpumep, npuaHaHHOMY n3obpeTtaTtento unu nsobpetatensam). HekoTtopble hopmbl AC —
Hanpumep, oxpaHa reorpadmyeckmx ykasaHuim, oxpaHa KONMeKTUBHbBIX 3HAKOB M HEPACKPLITON
WHpopMaumm — MOryT B ONpeaeneHHON CTENEeHN NpU3HaBaTb NPaBOMOYMS KONNIEKTUBHOIO
LLerioro OCyLeCTBMATb NpaBa Ha OXpaHseMbli OOBEKT M NoSyvyaTb CBA3AHHbBIE C 3TUM BbIroAbl,
ecnu ero Bnagenbuem unu 6eHedumumapom ABnAeTCA KONNEKTUBHOE Lienoe, B TOM Yncrne
IOpUANYECKN NPU3HAHHAsS KOpeHHas nunn mecTtHas obwuHa. OgHako B LIeNOM He CyllecTByeT
HUKaKNX CUCTeM, NPU3HAIOLLNX KOMNMEKTMBHOE UK OOLIUHHOE BNnageHne, XxpaHeHne nnm
apyrne bopMbl BNACTHLIX NOSTHOMOYUIA UK NpaB B OTHOLLEHWUW 3HAHWUA OOLLUHbBI UK X
OTAerNbHbIX 3NeMeHToB. [Mpu MCnonb3oBaHUM TakUX cucteM NoTpebyeTcs, BO3MOXHO,
yunTbIBaTb TOT (PaKT, YTO BNagenosuamm npas Ha T3 MOryT ABNSATLCA HECKOSbKO OOLLUH.

91. 370t npoben otyactn yuntbisaetcsa ANKHOOH, koTopas rnacut, 4To «KOpPeHHbIe
HapoAbl MMEIOT NPaBOo Ha COXpPaHeHWe, KOHTPOSIb, OXPaHy U pa3BUTME CBOUX ...
TPaOUUMOHHbLIX 3HAHWUK ... [M] ... NpaBO Ha COXpaHeHNe, KOHTPOSb, 3alLUUTY 1 pa3BUTUE CBOEN
WHTENNEKTyanbHON COGCTBEHHOCTM Ha Takue ... TpaguLUMOoHHbIEe 3HaHMA». OgHako BBMAY €ro
cTaTyca Kak MexgyHapoaHoro OKyMeHTa, He nMetoLLero obasartensHon cunbl, 3T0
NofnoXeHne HOCUT OBLLMIA XapaKkTep U He ABNSEeTCA KOHKPETHbIM NPaBOBbIM MEXaHU3MOM,
NO3BOSIAIOLLNM YCTPAHUTL ATOT Npoben Ha NpakTUke.

92. [pob6en: lNpuaHaHWe TOro, YTO KOPEHHAA NN MeCcTHas ObLUMHA KaK TakoBasi MOXeT
obnagaTtb NpaBamMun Ha 3HaAHWUSA, CyLLECTBYIOLLME B paMKax onpeaeneHHbiM o6pa3om
CBSI3aHHOWN C HEN CUCTEMbI TPAAULNOHHBIX 3HAHWIW, XPaHUTb TakMe 3HaHUS UMK OCYLLEeCTBASATb
B MX OTHOLLUEHUWN apyrme npaBoMOYKS.

93. Tlpumep: B BbilenpuBegeHHOM npuMepe obLMHaA Kak TakoBasi B HACTOSILLLEE BPEMS He
obnagaeTt HUKaAKUM KOMNMEKTUBHBIM NPaBOM NMPUHMMATbL Mepbl NPOTUB pasnnyHbIX (OpM
NMPOTMBOMNPABHOIO NCMOSIb30BAHUSI UMM HE3AKOHHOMO NMPUCBOEHMWS €€ 3HaHWIA.

(i) __NposicHeHuUe cywecmsyrowux mouHYUnos uau rnodmeepxoeHue Ux npuMeHUMocmu 8
omHoweHuu T3

Hopwma, onpedeneHHbIM 06pa3om donyckatouwas npUMeHeHUe npuHyUnos nameHmHou
cucmembl 8 KoHmekcme T3

94. BBogHbIN KOMMeEHTapui: B npuHUMne yxXe cerogHsi Henb3s NOYyYUTb 3aKOHHbIN NATEHT
Ha TPaAWLUMOHHbIE 3HAHWS, KOTOpble He 06naaalT HOBM3HON MK ABMSIOTCA OYEBUAHBIMU ANS
COOTBETCTBYIOLLEN rPynnbl CNeunannucToB B COOTBETCTBYHOLLEN 06n1acTn TEXHUKN (KOTopas
MOXET BKIH0YaTb NNL, UCMONb3YHLWUX CUCTEMbI TPAAULMOHHBLIX 3HAHWUI Ha npakTuke). Kpome
TOro, Henb3s Nofy4YMTb 3aKOHHbIM NATEHT Ha 3asiBNeHHOe M30bpeTeHne, ecrnv 3asBuTENb He
ABNseTCA hakTUYEeCKNM n3obpeTtaTtenemM unmu He Gbin YNONTHOMOYEH Ha Nogavy 3asBKu
dakTnyecknm nsobpetatenem — Hanpumep, ecnu opmyna n3obpeTeHnsi oxesaTbiBaeT
TPagUUMOHHbIE 3HAHWS, NOMyYeHHble OT HocuTensa T3, unu ecnn HocuTenb T3 BHEC BKNaa B
co3gaHue 3asiBnsseMoro n3obpeteHns. Kpome Toro, pearnbHbin n3obpetatens nnm
n3obpeTtaTenu MMEKOT NPaBO Ha MX YKa3aHWe B Ka4eCTBE TAKOBbIX B MATEHTHOM JOKYMEHTE.
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9T 06LLMe NPUHLUMMBI 3aKpeneHbl B MeXAyHapoaHOM NaTEHTHOM MpaBe, XOTSl OHM HUKorAa
onpepaeneHHbIM 06pa3oM He NPUMEHSIIUCE B OTHOLLEHUN TPaAULMOHHbLIX 3HAHUI Ha YPOBHE
MeXAyHapoaHOro HOPMOTBOPYECTBA.

95. Bonpoc 0 TOM, MOXHO N BoobLLe cyMTaTb Takoe OTCYTCTBUE OnpeaeneHHoro npuHuuna
«npobenomy», 1 ABNSETCA Nn «3anonHeHnem npobena» npumMeHeHne obLnX NPUHLMMNOB
MMeHHO K T3 1 onpeaeneHHasi popMynmnpoBKa TOro, YTO YXKe UMMNIULUTHO OTPaKEHO B
NaTEeHTHOM NpaBe U COOTBETCTBYIOLLMX NPUHUMNAX, ABASETCA CnopHbiM. C Opyrov CTOPOHbI,
YeTKOE M3NOXEeHNEe MOHVMaHWSA TOro, Kak 0bLLmMe NPYHLUMNbI NaTEHTHON CUCTEMbI MOTYT
MPUMEHATLCS UMEHHO K TPAAMLMOHHBIM 3HAHUSIM TakK, YTOObI MCKMOYaTb Bblaady
onpeaeneHHbIX HeAeNCTBUTENbHbIX MATEHTOB, HANPUMEP, UCKMYaTb NoOble MNOMbITKM
yTBEpPXAaTb, YTO TPAAULUMOHHbBIE 3HAHUS, NOMyYeHHbIE OT UX HOCUTENS, NPeacTaBnsalT cobomn
n3obpeTeHne gpyroro nuua, B BUAE KakvMx-TO MeXAyHapoOHbIX HOPM, MOro Obl cTaThb
NONe3HbIM YTOYHEHMEM CYLLECTBYHOLUMX NPUHLMNOB. OTO NOHUMaHWe NogpasyMeBaeTcs
CYLLEeCTBYIOLUMW MPUHLIMNAMK, U BONPOC COCTOUT B TOM, MOXET N ero 6onee onpegeneHHoe
M3NOXEeHNe cUMTaTbCs YCTpaHeHneM pearbHoro npobena.

96. [poben: He cywecTByeT HUKakMX hopMarnbHbIX MeXAyHapOOHbIX NONOXEHUN,
npegycMmaTtpusaroLLmMX HeENocpeaCTBEHHOE NpUMeHeHne obLLUX HOPM U NPUHLMMOB NaTEHTHOM
CUCTEeMbI K TPaAMLMOHHBIM 3HAHUAM — HanpuMep, KOHKPETHOro 1 onpeaeneHHoro
NCKIMIOYEHNA BO3MOXXHOCTU BblAayn NaTeHToB, hopMyna KOTOPbIX HEMOCPEACTBEHHO
BkntovaeT T3, n koTopble (i) He obnagatoT HOBM3HOM, MOCKOMNbKY OHU U3BECTHbI NN AOCTYMNHbI
LUMPOKOW Ny6rnmke, (i) ABNSAIOTCA O4EBUOHLIMU AN NMuUa, UCMONb3YIOLLEro CUCTEMY
TPaAWLMOHHBIX 3HaHUI, B Ka4eCTBe crneunanvcta B COOTBETCTBYIOLLEN 06nacTh TEXHWUKKU, Unu
(iii) monyyeHbl oT HocuTensa T3, KOTOPbIN He BbiN yka3aH B kavyecTBe n3obpetarens n ot
KOTOpOro He BbIny Haanexawmnm obpa3omM nony4eHsl COOTBETCTBYIOLLME NpaBa
COBCTBEHHOCTM.

97. Tlpwumep: Hekoe nnuo, NOCETUB KOPEHHYIO OOLLUHY, NONy4YaeT B CBOE pacnopsieHne
LieHHble TPaaNLMOHHbIE 3HaHMSA. OHO NofaeT ABe NaTEHTHbIE 3asiBKU HA 3TW 3HAHUS B TOM
BMAE, B KAKOM OHK Bbiny nonyyeHsbl, yka3aB cebsi B kayecTBe n3obpeTtarens, He BHECSA B HUX
HUKaKMX JOMONHUTENbHBIX CYLLECTBEHHbIX YIy4LIEHWUI N HE YBEAOMMB U HE yKa3aB HOCUTENS
T3, OT KOTOPOro OHO NOMYYUNO 3TM 3HaHMA. OaHa U3 NAaTEHTHbIX 3asiBOK KAacaeTcst
AENCTBUTENBHO NAaTEHTOCNOCOOHOro n3obpeTteHus. B aTom cnyyae 3aaBuTens He UMeeT
npaBa ucnpawmBaTtb NAaTEHTHYI0 OXpaHy, MOCKOSbKY NOAMMHHBIM n3obpeTaTenem saBnseTcs
nnLo, U3HavanbHO NpakTMkoBaBLlee 3T T3, a NofaHHasa 3asBuTENeM 3asiBKa He OCHOBaHa Ha
npaBax COOCTBEHHOCTW, NOMNYYEHHbIX OT PaKTM4EeCKoro n3obpetarens. [pyras nateHTHas
3asBKa Kacaetcs T3, koTtopble Obinv NyGrMYHO packpbIThl U NpeacTaBnaT cobon cnocob,
yXe n3BeCTHbI 06LnHe obnapatens T3. B aTom cnydae nateHT Takke Oyaet
HeAEeNCTBUTENbHBIM B CUINY OTCYTCTBUSI HOBU3HbI U M306peTaTenbCKOro ypoBHS.

(iv)  ®opmbi oxpaHbl, He MPedyCMOMPEHHbIE CYU,eCMBYIOWUMU MEXOYHapOOHbIMU HOPpMaMU
KoHkpemHoe mpebogaHue o packpbimuu, kacarouweecsi T3

98. BBoAHbIV KOMMeHTapui: B psge cTpaH yCcTaHOBMEHbI cneunanbHble MeXaHU3Mbl,
Kacatowwumecs T3 (a Takke reHeTUYECKMNX PECYPCOB, KOTOPLIE HE ABMNAOTCA NPegMETOM
paccMOTPEeHNs B HacTodAWweM aHanuae npobenos), B hopme BKNOYEHUSA B HALMOHaNbHbIe
NnaTeHTHbIE 3aKOHbI JOMNOMHUTENbHbBIX TPeBoBaHMIN O pacKkpblTUN nHdopmauun. OHK
065a3bIBalOT NULLO, NofatoLLee NaTEHTHYIO 3as1BKY, packpbiBaTb MCTOYHUK U NPOUCXOXKAEHNE
T3, ncnonb3yembix B 3asB1sieMOM nM306peTeHnn, a B psiae criydae Takke npeacraBsnsTb
AoKasaTenbCTBa NpeaBapuUTENbHOrO NoNy4YeHns MHPOPMUPOBAHHOMO COrnacus 1 Hanmyns
AOroBOPEHHOCTEN O cnpaBeAnMBOM COBMECTHOM NOMb30BaHWW Bbirogamu. Takoe
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TpeboBaHWe He NPeayCMOTPEHO MEXAyHapOAHbLIM NPaBOM, XOTS BHOCUIIUCH NpeasiokeHns
— nogaepaHHble pagoM cTpaH — o nepecmoTtpe Cornawenus TPUMMC ¢ BkNoYeHNEM B HErO
nogo6Horo TpeboBaHNA, 1 HECKONBbKO NPEANoXKeHWI O BBEAEHUN TAKOro TpeboBaHus Takke
BHOCUIMCb B pamkax BOUC. [Ipyrne cTopoHbl Bo3pakanu nNpoTMB Takoro TpeboBaHms u
NOCTaBuUIM Nog COMHEHue ero uenecoobpasHocTb. B pamkax HacTosLero aHanmsa H1UKakom
OLEHKM 3TUX NPOTMBOMOSIOXKHbIX MHEHWUI HE [aeTCs, U NULLb KOHCTAaTUPYeTCa OO bEeKTUBHbIN
aKT Hanu4ns YCcTo hopmarnbHoOro npobena B BUAE OTCYTCTBUS B MEXAYHAPOOHbIX
nonoxeHuax nboro nogobHoro TpeboBaHud. Bonpoc o HeobxoanumocTn n cnocobax
yCTpaHeHus aToro npobena, pasymeeTtcs, SBnseTca npegMeToM o06CyXaeHnss BonpoCcoB
NOMUTUKN MeXAayY rocyaapCTBamMu.

99. Tllpoben: B mexayHapoOHOM npase He CYLLEeCTBYET HUKAKMX KOHKPETHbIX TpeboBaHui
pacKpbITUSA NMMLOM, NOAAIOLNM NATEHTHYIO 3asiBKY, MICTOYHUKA Unn npoucxoxaeHus T3,
MCNOMNb3yeMbIX B 3asBIIEHHOM M300peTeHnn, Nnu packpbITUS MHAOPMaLMN O HAaNU4un
npeasapuTenbHOro MHPOPMMPOBAHHOIO COrnacus u cnpaBeanMBoOro COBMECTHOroO
MoNb30BaHWS BbIroAaMMU.

100. Mpoben: B mexgyHapoOHOM MpaBe He CyLLECTBYET HUKAKOro KOHKpeTHoro TpebosaHms
PacKpbITUS NMLaMK, NOLAIOLLMMUN NATEHTHbIE 3asiBKM, MHPOPMALIMK, UMEIOLLLEN OTHOLLEHUNE K
BOMPOCaM NaTeHTOCNOCOBHOCTH, HanpUmep, MHPOPMaLIMM O COOTBETCTBYIOLLEM U3BECTHOM
YPOBHE TEXHMKWN.

OxpaHa om HeobocHo8aHHO20 obo2allieHUs 8 pe3yibmame ucrosib3oeaHusi T3, He3aKOHHO20
MPUCBOEHUST U HEMNMpasoMepHO20 Ucosib3o8aHusi T3

101. BBogHbIn KoMMeHTapuii: CyLecTBYIOT pasfiMyHbIE OLLEHKM OTHOCUTENBHO MOSTHOro
ob6bema NpMMeHeHNs MexayHapogHON HOpMbl O HEOBXOANUMOCTU NpeceyYeHns
Heao6pOCOBECTHOM KOHKYPEHLMN, 3aKpensieHHON B [apuKCKOM KOHBEHLMM.
HepnobpocoBecTHble AENCTBUSA, KOTOPbIE AOIMKHbI NPpecekaTbCsl B COOTBETCTBUM C 3TON
HOPMOW, BEPOSITHO, OXBAThLIBAKOT, MO KpanHen Mmepe, HEKOTOpblE (POPMbl HE3AKOHHOIO
NPUCBOEHUSA N NPOTUBONPABHOIO NMCNOSb30BaHNS T3, HO CTONb Xe BEPOSATHO, YTO OHU
OXBaTbIBalOT HE BCe Takne OeNCTBUS, BKMNOYas BCe BUAbI UCMONb30BaHMe T3 B KOMMeEpPYECKMX
N NPOMBILUMEHHbIX LensaX, KOTopble MOryT CYHMTaTbCA NPOTUBOPEYaLL MMM YECTHOM
KOMMeEpPYECKON NpakTuKe Unu npuHuMnam cnpaseanueoctu. Ha mexayHapoaHOM ypoBHE
CYLLLECTBYIOT BOnbLUME PACXOXAEHMSA BO MHEHUSAX OTHOCUTENbBHO TOr0, Kakne MMEHHO BUAbI
ncnonb3oBaHns T3 MOryT CUMTATbCA HE3aKOHHbLIM NPUCBOEHMEM, HEOCHOBAaTESbHbIM
oboralleHveM Unu MHbIMM BUAAMW NMPOTUBONPABHOIO NCMOMb30BaHMWS, a Kakne Buabl
ncnonb3oBaHus T3 nuuamu, He ABMAIWMMNCA YreHaMM OBLLMHBI NPOUCXOXAEHNS (BKMOYas
KOMMepYEeCKoe NCMNOfb30BaHME), MOryT CUMTaTbCs 4OOPOCOBECTHBIMU Y NPABOMEPHbLIMU.

He Bce BMAbl ucnonb3oBaHns T3 TpeTbUMU NiMLAMU MOTYT CYUTATLCSA NOSIHOCTBIO 3aKOHHBIMMN
WS NOSTHOCTBO HE3aKOHHBIMU, M OTHOCUTEMBHO UX pasrpaHUyYeHns BbiCKasbliBalOTCS
pasnnyHble MHEHMS. JTU pasnnyHble MHEHUSA CBUOETENbCTBYIOT O Hannuun npobena,
3aKnoYaroLerocs B OTCYTCTBUN MeXOYHaPOOHbIX PYKOBOAALLMX MPUHLUMOB B AAHHOM
obnactw.

102. lNpoben: B mexgyHapogHOM NMpaBe He CyLLEeCTBYET HUKAKOro onpeneneHHoro
TpeboBaHMsA OTHOCUTENBHO NPEeCceYeHNsa HEOCHOBaTENbHOIo oboralleHns 3a cyet
ncnonb3oBaHns T3 UNu HE3aKOHHOIrO NPUCBOEHUS NN HENPABOMEPHOIO NCMOMb30oBaHMA T3,
N HUKaKNX MEeXOYHapOOHbIX PyKOBOASALLMX NPUHLMMNOB, ONPeAENSAOLLMX NOHATUA 3aKOHHOMO 1
[06pOCOBECTHOrO NCcNonb3oBaHns T3, a Takke HEOCHOBATENbHOMO oboraleHns nnu
HE3aKOHHOro NPUCBOEHUS.

33 Cm. npeanoxenus, npeacrasneHHble B Komutet BTO no ToprosbiM neperosopam (aokymeHT TN/C/W/52 ot 19
uonsa 2008 r. n pokymeHT TN/CW/59 o1 19 anpensa 2011 r.
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103. lMpumep: MNpuUMEHUTENBHO K BbiLLENPUBELEHHOMY NPUMeEpPY 3TOT Npoben KacaeTcs
npaBa Ha BO3paXXeHWe Unmn NpuMeHeHne cpeacTs NPaBoOBON 3alUTbl B CUTyauuu, Koraa
TpeTbe nNuuo mucnonbayeT T3, npuHagnexaiwume obLuHe, Hanpumep, 4Ns NponM3BOACTBa
neyebHbIX CPeacTB U3 «HaTyparnbHbIX NPOAYKTOBY» UMW NEeKapCTBEHHbIX NpenapaToB, KOTopble
OCHOBaHbl HENOCPEACTBEHHO HA 3TUX 3HAHUAX U B KOTOPbLIX MPSIMO UCMONb3YHTCS M3BECTHbIE
CBOWICTBa OMOMOrMYecknx MaTepmanoB, COCTABNSIOLLME SITEMEHT 3TUX 3HAHUNA.

104. MoXHO NpMBECTU HEKOTOpPbIE ApYyrue NnpumMepsbl:

- nevyebHOe CpeacTBO MM NeKapCTBEHHbIV Npenapat, Nofy4YeHHble
HenocpeaCcTBEHHO C Ucnonb3oBaHnem T3, npuHagnexawmnx KopeHHoN obLInHe;

- ne4yeGHOe CpeacTBO UMM NEKAPCTBEHHbIV Npenapar, U3roToBrneHHbIe C
NCMONb30BAHMEM YaCTU 3HAHWUIA, U3BECTHbIX LUMPOKOW NyBnuKe;

- ne4yebHOe CpeacTBO UMW NIEKAPCTBEHHbIN Npenapart, N3roTOBIIEHHbIE C
1cnonb3oBaHMEM 3HaHUN, AoNONHSALWKX T3.

105. CnepyeT Takke geTanbHee paccMoTpeTb crnyyau, korga T3 BXoaunn B COCTaB o6bekTa
KaKux-TO MHTENNEKTyanbHbIX NpaB, Aa)Xe eCnv NocrneaHuin He OCHOBaH Ha T3
HenocpeacTBeHHo. Ecnu Takoe ucnonb3oBaHne T3 B cocTaBe HOBOro NpoaykTa He
YyYnTbIBaAETCSH, 3TO MOXET cumTaTbest npobenom B oxpaHe T3.

106. B kaxgom criyvae npu BbIACHEHUM HanNMuusa npobena B oxpaHe OT HE3aKOHHOIO
npnobpeTeHnss UM HeoCHoBaTeNbHOro oboraileHna Heobxoanmo AaTh OTBET Ha cregyowme
BOMPOCHI:

- Korga Takoe ucnonb3oBaHue T3 nopoxaaeT 0653aTenbCTBO yKa3biBaTh OOLUHY B
KayecTBe MX UCTOYHUKA, OENUTLCH C HEN pe3yrnbTaTammn UX UCMNONb30BaHUS UMK
MHbIM 06pa3oM BbinmnayvBaTth O6LWMHE BO3HarpaXaeHne 1 npusHasaTtb ee npasa, u
korga nobas popma McnonbL30BaHNA cYMTaeTCs HeoCHoBaTeNbHbIM oboralleHnem
W He3aKoHHbIM NpuobpeTeHnem?

- Kakasi CBsi3b JOKHa CyLLecTBOBaTb Mexay (dopMOon A0CTyna K 3HAHUSIM U X
nocneayoLwmnm Ncnonb3oBaHNemM?

- BNUSAOT N1 0OCTOATENBLCTBA, NPU KOTOPbLIX 3HAHUS ObiNM NepBOHaYanbHO MNOMy4YeHbl
OT OOLMHbI, HA TO, CYMTAETCS N UX UCMONb30BaHNE HE3AKOHHLIM MPUOOPETEHMEM
WUNW HeoCcHoBaTENbHbIM OboraLleHnem, UM 3To 3aBUCUT TOMBbKO OT cnocoba
MCNonb3oBaHNA?

- OrpaHn4MBaEeTCsl M HE3aKOHHOE NPUOBPETEHNE TOMBKO LUMPOKUM UCMONb30BaHNEM
TaKux 3HaHWI B KOMMEPYECKNX LIeNAX UMK TaKOBbIM TaKKe cynTaeTcs
HEKOMMEPYECKOE NCMOMb30BaHMe NN orpaHMYeHHoe KOMMepYecKoe
ncnonb3oBaHne?

107. B ogHOM 13 KOMMeHTapueB Obinia BbiCka3aHa 03ab04eHHOCTb N0 NOBOAY TOro, YTO
MeXAyHapoAHble CTaHAAapPTbl HE NO3BONSAOT O6LWMHaM NPenaTCTBOBaTb MCMOMb30BaAHUIO
ApYrMMKn nuuamm anemeHToB T3 B NPOMBbILLIIEHHbBIX U KOMMEpPYECKMX Lensx 6e3 ykasaHus
WCTOYHUKA N NpedoCcTaBneHns cnpaBennmBbiX Bbirog B 0OMeH Ha Takoe UCnonb3oBaHue.
B opyrom KoMMeHTapum oTMevanucb HeraTUBHbIE NOCEACTBUS, KOTopble ByaeT umeTb
OTCYTCTBUE Haanexalimx CaHKLMIN C TOYKN 3pEHMS BO3MOXHOCTEN BO3MeELLeHNs yulepba,
NPUYMHSAEMOTO HE3AKOHHBLIM NPUoOBpeTEHMEM.
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lpedsapumernbHoe UHOpPMUPOBaHHOE coasiacue

108. BBogHbI koMMmeHTapuin: KBP npusHaeT npaBo npeaBapuUTenbHOro MUHOPMUPOBAHHOMO
cornacusi B OTHOLLIEHUN FEHETUYECKNX PECYPCOB, @ B BOHHCKMX PYKOBOASALLMX NPUHLMNAX
OTMEYaETCH, YTO OHO MOXET TaKKe MPUMEHSTLCS B OTHOLWEHUM T3, CBA3aHHbIX C
H6uopasHoobpasnem. CtaTbsi 7 Haronckoro npotokona rnacut: «B cootBeTcTBUM C
NOMNOXEHMAMM BHYTPUrocyaapCTBEHHOrO npaea kaxxgas CTopoHa npuHumaeT
COOTBETCTBYIOLLNE MEPDLI C Lienbtlo obecneveHnst Toro, 4Tobbl 4OCTYN K TPaAULMOHHBIM
3HaHWSIM, CBA3aHHbBIM C FEeHETUYECKUMM pecypcamm, HOCUTENSIMU KOTOPbIX ABNSAOTCS
KOPEHHbIE U MEeCTHble OBLLMHbI, OCYLLECTBAANCA C NpeaBapuUTenbHOro 1 060CHOBaHHOMO
cornacums unm ogobpeHnsa n Npy y4actTum gaHHbIX KOPEHHbLIX U MECTHbIX 00LLMH 1 4TObbI BbInn
YyCTaHOBJEHbI B3aMoCOornacoBaHHble ycrnosus». OgHaKo He CyLLeCTBYET HUKaKON
onpegeneHHon MexayHapo4HOM HOPMbI, B KOTOPOW NpM3HaBanock Obl NpaBo
npegsapuTenbHOro MHOOPMMPOBAHHOIO COrfacust NPUMEHUTENBHO KO BCEM TPaAULNOHHBIM
3HaHUAM.

109. lMpoben: OnpeaeneHHasa hopmynmMpoBKa NpUHUMNA HeobXxoaAnMocT cBo6ogHOro
npeaBapuTENbHOro MHPOPMUPOBAHHOMO Cornacusa Ha ucnonb3oBaHne T3, HocuTenem
KOTOPbIX ABMAETCS NPU3HAHHAsH KOPEHHAsA NN MecTHasi ObLLMHa.

110. lNpob6en: Ewwe ogmH npoben, BbIABMEHHbIV B KOMMEHTapUsAX, KacaeTca cuTyaumm, korga
o06a3aTenbcTBa OTHOCUTENbHO HEOOXOAMMOCTU MONyYeHNs NpeaBapUTENbHOro
MHPOPMMPOBAHHOIO COrfacus 1 3akOHOAATENbCTBO O AOCTYNE Y COBMECTHOM MOSIb30BaHUN
Bblrogamu, NpegyCMOTPEHHbIE B OOHON CTpaHe, MOryT He MPUMEHSATLCA B TPETLEWN CTpaHe, B
CBSI31 C YEM BCTaAET BOMPOC O NPENATCTBUSAX ANA S3KCTEPPUTOPMATIbLHOINO NPUMEHEHMUS TaKNX
HOPM Cydamu B TPETbUX CTpaHax, B TOM YMCE MPU Hann4mMm uin B OTCYTCTBME
MEXOyHapOoAHOW HOPMbI, KacatoLLencs oxpaHbl T3.

111. Tpumep: Y4YeHbIN-aTHOOOTaHUK OCYLLECTBMASIET NPpOrpaMMy NofeBbIX UCCeA0BaHUN,
KacaloLwmxcs TpagMuMOHHbIX 3HaHU onpeaeneHHon obwmHbl. OH He 065A3aH 3anpawnBaThb
cornacue o6LWuHbI Nnepea Tem, kak cobupaTtb Takme 3HaHUS, KOTOpble OH MOXET fanee
cBOOOOHO NpefoCTaBnNATbL APYrMM NuaMm, a Takme apyrme nuiua — Ucnosnb3oBaTth B
KOMMEPYECKUX NI NPOMBbILLIIEHHbIX LIEeNsX.

112. BO3MOXHO Takke cyllecTBoBaHMe npobena ¢ NpakTMYeCKon TOYKN 3PEHUSA, MOCKOSIbKY
cosfaHune 3HEKTUBHOM CUCTEMBI cepTUMKaLmMmM U cUCTeEMaTn3aunn gaHHbIX TpebyeT
NpakTU4eCcKon NoAAEPXKKKN, a ANs NOATBEePXAeHUs NpeaBapuUTenbHOro MH(OPMUPOBAHHOIO
cornacusi, 0CO6eHHO cornacusa MeCTHbIX Y KOPEHHbIX OBLLUH, TpebyeTcs MHCTUTYLMOHaNbHas
nogaepka u COOTBETCTBYIOLLIEE 3aKOHOAATENbCTBO; Takas NOMOLLb B KPAaTKOCPOYHOM nriaHe
cnocobcTBoBana Gkl pewleHnto NpobaieM NPOTMBOMNPAaBHOIO UCMONb30BaHUS U HE3AKOHHOIO
npuceoeHus T3.

lNpaeo Ha ykasaHue ucmoyYHuKa u rnpaso mpebosampb HeAONyWeHUs1 uckaxeHuss T3

113. BBoAgHbI KOMMeHTapuii: Monb3oBaTesib TPaAULMOHHbBIX 3HaHWIA, Kak NpaBuio, He
005a3aH ykasbiBaTb HOCUTENS UITM UCTOYHUK 3HaHMI. Kpome Toro, nonb3oBaTternb He 065a3aH
OTHOCUTBCHA K 3HaHUAM C yBaXKeHMeM n nsberatb opM NCNONb30BaHWS TPagULMOHHBIX
3HaHW, KOTOPbIE BOCMPUHUMAKOTCS Kak OCKOPOUTENbHbIE NO KYNbTYPHbLIM NPUYMHAM UK
Koraa TpaguuMoHHbIE 3HAaHMSA UCNONb3YTCH B hopMax, NOAPbIBAOLWMNX MX NOASTIMHHOCTb Unx
LenoCcTHOCTb. Bo MHOrmx cnyyasx onpeaenuTb BCe NCTOUHUKMA 3HAHWIA CRIOXKHO UInn
HEBO3MOXHO, M MNO3TOMY NpeaycMaTpmBaTth NPaBO BO3PAKEHMS NPOTUB ONpedeSieHHbIX BUOOB
ncnonb3oBaHus T3 MoXeT 6bITb HEYMECTHBIM UK COLManbHO HEMNPOAYKTUBHLIM. TeM He
MeHee, 0TMevanacb BaXHOCTb CO34aHMsa NogoBHOro MexaHuama — Hanpumep, xoTd 6ol B
OTHOLWEHUN Taknx T3, KOTopble MMET 0COB0 cakpanbHOe 3HaYEeHNEe U OCOBEHHYIHO
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Ba)XHOCTb 41151 KONNEKTUBHOM MOEHTUYHOCTM 06LWMHBLI. PopManbHO MexayHapoaHble HOPMbI
He npedycmaTpuBatoT Takoro TpeboBaHus, 1 B 3TOM YMCTO hOpPManbHOM CMbICE MOXHO
rOBOPUTbL O CyLLIeCTBOBaHMM nNpoberna: 3To He 03HayaeT, YTo Takon npoben HyXHo BooGLLe
YCTPaHSATb, UMW KakuM 06pa3oM 1 B Kakol CTENEHU ero crieqoBano Obl YCTPaHUTb; BCE 3TO
cepbesHble BOMPOCh! NONUTUKK, TpebytoLne ob6CcToATENbHOro U3yYyeHns. TeM He MeHee, ¢
dhopmaribHON TOYKN 3PEHNSI MOXKHO FOBOPUTbL O Hanu4yuu Takoro npobena.

114. Mpoben: lNpaBo Ha Bo3paxeHue NPOoTMB ncnons3oBaHua T3 6e3 onpeneneHHoro
ykasaHus o6LLMHbI, KoTopasi ABNAeTCA PaKTUYECKMM UCTOYHMKOM 3HaHWN.

115. MNpoben: lNpaBo Ha Bo3paxeHue NPOTMB UCMONb3oBaHUA T3 B TeX cny4vasx, korga Takoe
NCNonb3oBaHWeE ABNSETCA OCKOPOUTENbHBIM ANA OBLLMHbLI MO KyNbTYPHLIM UK AYXOBHbLIM
NpUYMHaM 1N MHbIM 06Pa3oM HapyLlaeT LEeNoCTHOCTb TakUX 3HAHWN.

116. Tpumep: TpaguMUMOHHbIE 3HAHUS, ABMNAOTCA YEPTON MAEHTUYHOCTU onpeaeneHHON
OOLMHBI, MCNOSb3YIOTCA TPETbMM NINLIOM B COCTaBe KOMMEPYECKOro NPoAyKTa; Mnpu 3TOM
o6LWKHa He yka3blBaeTCs B Ka4eCTBe UCTOYHUKA, co3haTens unu TpaguumMoOHHOIO XpaHuUTens
3HaHMW. Kak BapuwaHT, Takon NPOAYKT NpeanaraeTcs U pacnpocTpaHsaeTca B oopmax,
KOTOpble SABMAIOTCA YHU3UTENbHBIMU UM OCKOPOUTENBbHBLIMU A5 O6LLMHbI, SBRAIOLWENCS
nctouHnkom T3 (BTOpasi npobrema YacTUYHO peLlaeTcsi NPUMEHEHMEM MONOXKEHUIN CTaTby
10bis MNMapwKckon KOHBEHLMN).

(v)  Omcymcmeue npae Ha rnosy4yeHue 803Hazpa0eHus Uil UHbIX 8bi200

117. BBoaHbI kOMMeHTapuii: [1o aHanormm c npaBoOM Ha cnpaBeanuMBoe BO3HarpaxaneHue,
npegycMOTPEHHbIM B HEKOTOpPbIX cuctemax VIC, n B COOTBETCTBUM C TEOPUAMMU
«KOMMNEHCaTOPHOW OTBETCTBEHHOCTM» U NPUHLMNOM CNpaBeaIMBOro pacnpeneneHuns Bbiroq
npegnaranockb NpeaocTaBnATb HocuTenam T3 npaBo Ha crnipaBenMBYIO OO0 y4acTusa B
BbIrogax, U3BriekaemMbIix ApyrMmMu nvuaMm U3 UCNosib3oBaHnst X 3HaHWA, 0COOEHHO Korga
peyb naeT o GMHaHCOBOM UM KoMMep4Yeckon Beiroge. (OgHako Beirogbl He 06a3aTeNbHO
AOIMKHbI OblTb (PMHAHCOBLIMW UNW AEHEXHbBIMIU camMu o cebe, ocobeHHO ecnu
COOTBETCTBYIOLLAA AEATENbHOCTb NPOTUBOPEYUT LIEHHOCTAM UMK SIBHO BblpaXXeHHbIM
XenaHuam oOLWwmHbl). Y TpaguUNOHHbBIX 3HAHUI MOXET ObiTb MHOIO pa3sHbIX HOCUTENEN:
OTAENbHOE NNLO MOXET MMETb MPaBO Ha KOMMNEHCAUMIO UKW NostyYyeHue Bbirod, nmdo T3
MOTYT ObITb HACTONBKO «Pa3MbITbIMUY MO CBOEMY MPOUCXOXKAEHMIO, YTO CrpaBeANMBbLIM
MEXaHN3MOM pacnpeneneHmns Bbirod MOXeT ObiTb TONbKO HaUMOHanNbHbIN, rnodanbHbIi uim
pernoHanbHbli ooHA. Takum o6pasom, NMOMUMO U3YyHEHMST BO3MOXHOCTU NpeaocTaBeHus
npaBa Ha cnpaBeaNMBOE BO3HArpaxkaeHue, B pamkax aHanmaa npobenoB MOXHO ObIfio Obl
Takke pacCMOTPEeTb BOMPOC 06 OTCYTCTBUMN Haanexalimx MHCTUTYLIMOHANbHbBIX PaMoK,
obecneunBaloLmx ynpasneHne puHaAHCOBBIMU UMW MHLIMW BbIFO4AMN U UX pacnpeneneHue.

118. lNpoben: KonnekTnBHOE NpaBo Ha cripaBeAnvMBOe BO3HArpaxaeHue unv gpyroe
paBHOMpaBHOE y4acTMe B BbIrogax OT KOMMEPYECKOro NCMoNb3oBaHms T3 B LENOM NN UHbIX
Bbirogax oT T3, NOMMMO MpaB, YCTAHOBMEHHbIX AN KOHKPETHbIX chopMm T3, Takux, kak T3,
CBsi3aHHble ¢ buopasHoobpasmneMm, aensowmeca npeametom KBP.

119. MNpoben: Hagnexalwiasa MHCTUTYyLMOHaNbHas CTpykTypa cbopa 1 cnpaBeanuBoro
pacnpeaeneHus Bbirog (0CobeHHO B TeX criyyasx, Korga Takme Bbirofbl HOCAT (PUHAHCOBbIN
xapakTep).

120. Mpumep: TpaguuMOHHbIE MEANLMHCKME 3HAHUSA HEKOM OOLLMHBI ObINM MCMONb30BaHbI
ANsa pas3paboTky NonynsapHOW cepym NOTpebunTenbLCcKom MeanunHcKon npoaykumn. NMommmo
OPYrux coobpaxeHui (Takmnx, Kak NpaBo Ha YKasaHue UCTOYHMKA) OBLLMHa MOXET UMETb
npaBo Ha y4YacTue B Bbirogax OT TakOM KOMMeEPYECKOM AeATENbHOCTU. Takue BbIrodbl He
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06s13aTenNbHO SOMKHbI 6bITb UMEHHO (OMHAHCOBLIMU (M YNEHbl OBLLUUHBI MOTYT HE
NPVBETCTBOBATb TaKyld MOHETU3ALMI0 X 3HAHWIA), HO MOTYT peann3oBbIBaTLCS B
HeduHaHcoBoW hopme, Hanpumep B hopMe y4acTusa B Hay4yHO-UccnenoBaTelbCKon
OEeATenbHOCTN, Haanexawero KynbTypHOro pasBuTust OOLLMHBLI U YCTOMYMBOro cbopa
NCNonNb3yeMblX MaTepuarnos.

V. COOBPAXEHWA, KACAOLWMECA OMPEAENEHNA LENECOOBPA3HOCTU
YCTPAHEHNA YKA3AHHBLIX NMPOBENOB

121. CoobpaxeHusi, KacaloLimecs onpeaeneHns LenecoobpasHoCTN yCTpaHeHUS
BbISIBIEHHbIX NPOOENoB, MOXHO NOAPA3AENUTb Ha:

- cooBpaxKeHUss MHCTUTYLIMOHaNbHOro/NMPoLLeAYPHOro Xxapaktepa; |
- NpUHUMNUanbHble cCoOobpaxeHus.

122. CoobpakeHns1 MHCTUTYLMOHAaNbHOro/MpoLeaypHOro Xxapakrepa BKIH04aT BOMPOChHI O
TOM, NO3BOMSAOT NM MEXAYHAPOAHbIE NpoLeaypbl, KOTOPbIE YXXe CYLeCTBYIT, yCTPaHUTb
KOHKPETHbIN Npober, 1 4To 3TO O3HAYaeT C TOYKM 3PEHMS AarnbHenwen paboTbl No ero
ycTpaHeHuto. MNMommmo obcykaeHusa cogepaTtenbHOro Bornpoca naet obcyxaeHve
«npoLeccyanbHbIX» BOMPOCOB, Kacarwweecs popyma nnm oopymoB, KOTopble cnegyeT
cunTaTh Hagnexawmmmn ansa ycTpaHeHus Takoro npobena.

123. lMpuHuunuanbHble CoobpaXkeHWsl, C APYron CTOPOHbLI, BKINIOYAOT PpacCMOTPEHNE
BOMPOCOB Hannuna ybeantenbHbIX NPUYUH NS yCTPaHEHWSt TOTO UM MHOTO KOHKPETHOrO
npobena Ha ypoBHe NONUTUKW. Hanpumep, MOXET B MPUHUUMNE CyLLEeCTBOBATbL NPaBOBOM
«npoben» B oxpaHe T3 OT HEKOMMEpPYECKOro UCMOSIb30BaHUA B JIMYHbIX LensX, O4HaKo ero
yCTpaHeHne MoXeT ObITb COYTEHO HEAOCTATOYHO NPUOPUTETHON 3adadven NONNTMKK, No
KpanHen mepe, B CpaBHeHUN ¢ npobenom, kacaroLwmnmcs cnocoboB KOMMEPYECKOro
NCNONb30BaHWS 3HAHWI C Lenblo n3BrneyYeHns npubbinu.

124. [ononHuTenbHble COOBpaXeHnst MOryT KacaTbCsi onpeaeneHns He caMmomn
LenecoobpasHOCTM yCTpaHeHns npobena, a crnocoboB ero ycTpaHeHUs — Hanpumep, Kakasi
dopMa ycTpaHeHu s BbisiBIIeHHOro npobena 6yaet Hanbonee adhdekTnBHON: 0bsi3aTenbHas
HOpMa MeXayHapoaHOro npaea, Mepbl CTUMYMMPOBAHNE Ha NONIMTUYECKOM YPOBHE MU
TMMOBOWN 3aKOH? 3TW COObpaKeHNs B OCHOBHOM pacCMaTpUBalOTCA B 3aKMIOYNTENIBHOM
pasgene HacTosiLWero aHanusa npobenos.

(a)  [NpuHyunuanbHblie coobpaxeHus

()  MexdyHapoOHOoe npaso u nonumuka

125. dopmupytowasnca 6asa mexagyHapoaHoro npasa v NoNnTUKK B 06nactu oxpaHbl T3
MOXeT NOPOAMTbL NpeacTaBeHne O TOM, YTO ANS YCTPaHEHUS BbIBMEHHbIX NPO6enoB MoXeT
noTpeboBaTbCA KOPPEKTMPOBKA HOPM OXpaHbl MHTENNEKTYanbHbIX NpaB. MHbIMK crioBamu,
CAOBUWIM N KOHEYHble pe3ynbTaTbl MPOLECCOB, NPOMCXOAALMX B 0611acTM MexXayHapoaHOro
ny6rnnyHoro npaea MOryT paccMaTpuBaTbCs Kak «COObpakeHne», BaXXHOE Ansi onpeaeneHms
LienecoobpasHOCTH ycTpaHeHus Npobenos: pesynbTaT B 06nacT npasa unv NONUTUKA B
CMEXHOM 00nacT MOXET, B MpUHLMNE, paccMaTpmBaTbCA kak cnocob BbisBneHus npobena

B CMCTeMe 3akoHogaTenbcTBa no Bonpocam VC Ha onpegeneHHoM ypoBHE AeTannsauuu.

K Takum npoueccam — 0XBaTbIBaOLLMM Kak UMMNepaTUBHbIE HOPMbI MEXAYHAapPOAHOro NpaBea,
Tak 1 pekomeHngauumn no BbipaboTKke NONMTUKK, NOAOOHbIE AeKnapaunsiM — OTHOCATCS:
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3aknoyeHmne u BctynnerHne B cuny ctatbu 8(j) KBP, koTopas npegycmaTtpusaeT
yBaXKeHue, CoOXpaHeHne 1 nogaepaHue TpaguumMOoHHbIX 3HAHUI, KacaloLwmxcs
©6nopasHoobpasus;

npuHaTne Oeknapauuun OpraHunsaummn O6beanHeHHbIX Haumii 0 npaBax KOpPeHHbIX
HapoOoB, B KOTOPOW CCPOpMYNMPOBaH LLMPOKUI KOMMIIEKC NpaB, HenocpeacTBEHHO
OTHOCSALLMXCH KaK K COOCTBEHHO TPAAMLMOHHBIM 3HAHUSAM, TaK U CBA3@HHBbIM C HUMMN
npasam VC (6yayun mexayHapoaHOW Aeknapaumnen, oHa cunmTaeTcs JOKYMEHTOM,
OoTpaxaroLMM yxe CyLLeCTBYIOLLME HOPMbI, @ HE CO34al0LLNM KOHKPETHbIE NPaBOBbIE
obs3arenbcTBa);

3aknoyeHmne n sctynnerne B cuny MAMPPIIC ®AO, koTopbin TpebyeT oxpaHbl
TPaAOVLMOHHBIX 3HAHWUI, KACAOLLNXCA rEHETUYECKUX PECYPCOB pacTeHUN A1
NPoOn3BOACTBa NPOJOBONLCTBUA N BEAEHNS CENbCKOrO XO3SNCTBRA;

pacTtyliee nNpusHaHne TPaanLMOHHbLIX 3HAHWUI B KA4EeCTBE OOHOr0 U3 BaXKHEMLLIMX
3N1EMEHTOB MNOMUTUKM 30PaBOOXPaHEHMS (B YacTHOCTK, B foknaae Komuccun
BcemupHom opraHnsaumm 3gpaBooxpaHeHus no npaBam MHTENNeKTyanbHOM
COBCTBEHHOCTM, MHHOBALMSAM W 34paBOOXpaHEHno 1 B nobanbHom cTpaternm B
obnacTu 3gpaBoOOXpPaHEHNs, UHHOBALMI N MHTENNEKTYanbHOW COGCTBEHHOCTH,
npuHaTon BcemumpHon accambneen 3gpaBooxpaHeHns B mae 2008 r.);

B KOOHBEO npegycmatpuBatoTcst 06513aTenbCTBa B OTHOLLEHMM OXPaHbl, MOOLPEHMS
N NCMONb30BaHUSA COOTBETCTBYHLLUNX TPAAULMOHHBIX U MECTHBLIX TEXHOSOTUA, HOY-
Xay v NpaKkTuKu;

BBMAY B3anmocssam mexagy T3 n TBK obecneudeHne 6onee appekTMBHbIX
pe3ynbTaToB B 0651acTM NpaBa U perynnpoBaHuns, KacaroLnXcs COXpaHEeHNs
HemaTepuanbHOro KynbTypPHOro HaceneHms 1 NOOLPEHUS KyNbTYPHOIo
pa3Hoobpa3us, MOXET NMeTb 3PAEKT C TOUKM 3peHUs oxpaHbl T3 (XoTa 9T obnacTu
nonuTukn B 6onbLUen cTeneHn oTHocaTcsA K oxpaHe TBK, n noatomy B cBA3n C
AaHHbIM HanpaBfeHNeM NONUTMKN criegyeT ONUPaTbCa Ha YTOYHEHHbIN BapuaHT
aHanusa npobenos B oxpaHe TBK);

npuHaTUe VIHTepnakeHckon Aeknapaumm no reHeTUYECKMM pecypcam XUBOTHBIX,
KoTopasi npegycMaTpuBaeT obecrieyeHme yyeTa, COXpaHeHUsl 1 NoaaepxaHns
TPaAMLUMOHHBIX 3HAaHUI, aKTyanbHbIX AS1 CENEKLUNOHHOIO XXMBOTHOBOACTBA U
XMBOTHOBOAYECKOro NPOV3BOACTBA;

npuHaTne Harorickoro npotokona, pacwmpsiowero nonoxeHms KBP, kacatowmecs
T3.

126. lMpumeHuTenbHo kK BONC BaxkHbIMKU Onst yCTPaHEHUS HEKOTOPLIX U3 Npobenos,
BbISIBNIEHHbIX B 3TOM MpoLecce, MOryT CYMTaTbCsl ABA KOHKPETHBIX COOOpaeHus:

B KoHTekcTe MoeecTkn gHa BOUC B obnacTtu passutus, paccMmatpmBaeMon
KomuteTom no passutuio 1 nHtennektyansHon cobcteeHHocTn (KPUC) (cm.,
Hanpumep, gokymeHT CDIP/1/3), 6bino cdhopmynmpoBaHo npeanoxeHune 18
CrneayoLLero CoaepXXaHus:

«HacTosTenbHo npussaTe MKIP yckopuTb NpoLiecc yCTaHOBMNEHUs OXpaHbl
reHeTUYECKMX PECYpPCOB, TPAANLUMOHHbLIX 3HAHUI U (HONbKIopa, He
NpeABOCXULLAA HUKAKOW pe3ynbTaT, BKIYas BO3MOXHYH BblpaboTKy
MeXayHapoaHOro AOKYMEHTa U LOKYMEHTOBY.
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- npogneBas MmaHgaT KomuteTta Ha ceccum B ceHTsibpe 2007 r., MeHepanbHas
Accambness BOUC Takke pelumnna, 4to oH «...0yaeT n ganee akTmBM3nMpoBaTb CBOKO
paboTy C Luenbio AOCTUXEHMS COrfacus B OTHOLLEHUN MeXAYyHapo4HOro NPaBoOBOro
AOKyMeHTa (QOKYMEHTOB) MO BOMpPOCaM UHTENNeKTyanbHOM COOCTBEHHOCTN, KOTOPbIN
obecneunt cbanaHCMpOBaHHYIO N APDEKTUBHYIO OXPaHy... TPAAULMOHHBLIX 3HAHWUINY.

(i)  CoobpaxxeHusi coyuanbHO20, Ky/bmypHO20, Noaumu4ecKko2o U 3KOHOMUYECKO20
Xapakmepa

127. K noTeHumanbHO peneBaHTHbIM couunanbHbIM, KyNbTYPHBIM, NONUTUYECKUM U
3KOHOMMYECKUM COOBpaKeHNsIM MOXHO, B YAaCTHOCTU, OTHECTU CrieayoLwme:

- BHMMaHMWe, KOTOPOoe MHOre NpeacTaBuUTeny obLWMH U MHOMMe NpaBUTENbLCTBA
yOensioT 3asBNEeHUSM O HecrnpaBeaIMBOCTAX, CBA3aHHbIX C HE3aKOHHbIM
NPUCBOEHMEM M HENPaBOMEPHbLIM MCTONb3oBaHeM T3;

- ponb T3 B obecrneyeHnn yCTOMYMBOIO pas3BUTUS HA HU30BOM U MECTHOM YPOBHE;

- B3aMMOCBSA3b Mexay oxpaHon T3 1 coxpaHeHUeM KynbTypHOM U coLmarnbHOM
NOEHTUYHOCTU KOPEHHbIX U MECTHBIX OOLUUH;

- Bce bonee wmnpokoe ucrosnb3oBaHne T3 Ansa pelueHnst MHOTUX NPOMbILLSIEHHBIX U
KOMMepYeCKUx 3agau;

- LeHHOCTb M NpakTuyeckoe npuMmeHeHne T3, MMEIOLLMX OTHOLLEHME K COXPAHEHUIO U
YCTOMYMBOMY MCNOMb30BaHMNIO GUONOrnyeckn pasHoobpasHbIX PECYpCcoB B YCMOBUSIX
N3MEHEHNs OKpyXKatoLLien cpeabl U KNUMaTa;

- Bce 6onee wmnpokoe ncnonb3oBaHme T3 B pas3nmyHbIX 06n1acTax perynmpoBaHms,
HanpMMep TakuXx, Kak aHanu3 BO3AENCTBMS Ha OKPY>KaoLLYI0 cpeay M OLeHKa
6e3onacHOCTU 1 3hPEKTUBHOCTIN NEKAPCTBEHHLIX NPENapaTos.;

- MOHATMSA couManbHON OTBETCTBEHHOCTM M MOpanu, BKIOYas aTUYECKME
obg3aTenbcTBa.

(iii)  BHayeHue oxpaHbl T3 0 pa3pabomku NoAUMUKU U MPUHIMUS MEP peayruposaHus 8
bornee WUPOKOM KOHmMeKcme.

128. Kak cBMOeTenbCTBYET LENbIN psg NpaBoOBbIX Y MOMUTUYECKMX JOKYMEHTOB,
nepeyvncrieHHbIX Bbilwe B pasgene (i), T3 ynoMnHaloTCa U akTUBHO UCMONb3YIOTCS B pamMKax
MHOIMX NPOLIECCOB pa3paboTKM NONUTUKN; TaKMe MPOLIECCHI BKIOYALOT:

- OoxpaHy 6uopasHoobpasusi u cnpaBedsIMBOE UCMONb30BaHME CBA3AHHbIX C HUM
BbIrOf;

- NpW3HaHWe NpaB KOPEHHbIX HAPOAOB;

- YKpenneHue npoaoBoSibCTBEHHON 6e30MacHOCTM U COAEeNCTBUE MOBLILLEHMIO
pa3Hoobpasnsa NPoAOBONbCTBEHHBIX KYNbTYp;

- obecneyeHve Hanexallero ¢ TOYKM 3peHNs KynbTypbl 4OCTYNa K ycryram
30paBOOXpaHeHus;
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- YyCTONYMBOE pa3BMUTUE HA HU3OBOM M MECTHOM YPOBHE;

- CMsirYeHne nocneacTBUn U3MEHEHUs KIMmaTa;

- yacTuyHoe coBnageHue nporpamm HAOKP, ocHOBaHHbIX Ha TPaAULMOHHbBIX
3HaHMAX B COBCTBEHHOM CMbIcrie cnoea, n nporpamm HMOKP, ocHoBaHHbIX Ha
popmasnbHbIX HayYHbIX AUCUUNINHAX, TakUX, KaKk BUOTEXHONOMNS 1
dhapmakonorus;

- BKIag CUCTEM TPaAMLUMOHHbBIX 3HAHUIN B MHHOBALMOHHYIO OeATENbHOCTb U

KyNbTypHOE pasHoobpasve.

(b) CoobpaxeHusi npoueccyasbHo20 Uniu hopmaibHO20 xapakmepa

(i)  KoHkpemHble coobpaxeHusi MpoyeccyasnbHo20 U hopMaribHO20 xapakmepa

129. TomMMMO 3TMX OBLLMX BOMNPOCOB MOMIMTUKN CYLLLECTBYIOT Boriee KOHKPETHbIE
CoOBpaxeHus, KOTOpble MOTYT CYMTATLCA BaXXHbIMU NS YCTPaHEHUS BbISIBIIEHHbIX NPOGEnos;
OHW BKITHOYAIOT:

- TO, YTO B paMKax MHOIMX HaLMOHanbHbIX UM PErnMoHarbHbIX MPOLECCOB YXXe
BblpabaTbiBatoTca 6onee apdekTMBHbIE Mepbl oxpaHbl T3: hopmupoBaHme
MeXOYyHapPO4HOro n3MepeHnst n oben nnatdopmbl MOTyT CNOCOOCTBOBATL
NPeoaoNeHNIO NPaAKTUYECKNX CNOXHOCTEN 1 NPAaBOBOW HEONPEeAENEeHHOCTH,
KOTOpble B MPOTUBHOM CIlydae MOryT BO3HUKHYTb MPU Hanm4mMm pasHbix
HaLMOHanbHbIX N PErMoHarnbHbIX CUCTEM OXpaHbl T3;

- HeobXxoOouMOCTb AanbHeENLLEro CoXpaHeHUsl, HECMOTPS Ha yKa3aHHble Bbllle
obcTosATenbCTBa, Haanexallero pasHoobpasusi CUCTeM PerynmpoBaHusi, B CBSI3N C
TEM, YTO CUCTEMbI TPAAULMOHHBIX 3HAHUI U KOHKPETHbIE CPeACTBa X OXPaHbl
[AOIMKHbl 0OTBEYaTb MECTHbIM NMOTPEGHOCTAM U KYNbTYPHLIM HOPMaM;

- BO3MOXHbl€ CUCTEMHbIE MOCIEACTBUA HEAOCTATOUHOW ONPeAeNIEHHOCTN HOPM
MexayHapogHoro npaea VIC B obnacTsax, MMetoLwmx oTHowweHne K T3 u
TPagMUMOHHBLIM CUMCTEMaM 3HAHWA U MHHOBALUA,

- BO3MOXHbI BbIUTPbILL OT CHKEHWUSA CTEMNEHM NPaBOBON HEOMNPEAENEHHOCTH,
06yCrnoBrneHHon 06eCnoKOEHHOCTbIO MO NMOBOAY BO3MOXHbIX 06S3aHHOCTEN MO
BNafEeHUIO NN XPaHEHUIO, CBA3aHHbIX C T3;

- V3OEPXKWU 1 BbIroAbl, CBA3aHHbIE C NPUMEHEHMEM O6LLEro MeXayHapoaHOro
nogxoda K peLeHno BONPOCOB OXpaHbl T3 1Unv co3gaHuio HOBOW hopMbl OXpaHbI
WHTEeNnNeKTyanbHon cO6CTBEHHOCTU, BKITKOYasi NOCNeACTBUSA ANSA BbINOMHEHUS
aAMUHUCTPATMBHbLIX PYHKLUMIA HA HaLMOHaNbHOM N permoHanbHOM YPOBHSAX U
AOCTYNHOCTW OXpaHbl 45151 UHOCTPAHHbIX HocuTenen T3;

- pasnuMyvs 1 B3aMMOCBSI3N MeXay 3aKoHoAaTeNbHO-HOPMOTBOPYECKUM MOAXOAO0M, C
NMOMOLLbIO KOTOPOro onpeaensTcsa obLmMe NoTpebHOCTM U cTaHaapThl, U
ABYCTOPOHHUM [OrOBOPHBIM MOAX0A0M, C MOMOLLbIO KOTOPOrO HOCUTENN U
Nnonb30BaTeny 3HaHU BblpabaTbiBalOT KOHKPETHbIE YCNOBUS UCNONb3oBaHus T3.
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(i)  KoHkpemHbie d0800kI pomus ycmpaHeHusi rpobesios

130. B xoge paboTbl KomuteTa Takke BbiCKa3blBanncb onpedeneHHble 4oBOAbI, KOTOpbIe
MOryT 6bITb HanpaBneHbl MPOTMB YCTPAHEHNS BbISIBNEHHbIX NPO6ENoB; K HUM OTHOCATCS
cnegyowme:

- BO3MOXHasi NPeXaeBPEMEHHOCTb YCUMUIA MO YCTPAHEHUIO OnpeaeneHHbIX
npo6GenoB Ha MeXAyHapoAHOM YPOBHE, AaXe HECMOTPS HA UX OQHO3HAYHOE
BbISIBNIEHUE, BBMOY HEOOXOAMMOCTI HAKOMNMEHNs GorbLUEro onbITa Ha
HaLMOHasIbHOM YPOBHE U 06MeHa TakvMM OMnbITOM B Ka4eCTBE OHOIO U3 YCIOBUIA
BbIpaboTKy Gonee YETKUX MEXAYHAPOAHbLIX JOKYMEHTOB;

- pasHoobpasune T3 1 OOLUH, ABNAOLWNXCH UX HOCUTENAMU, KOTOPOE MOXET
OCNOXHATb HOPMOTBOPYECKUIA NPOLLECC B €70 MEXAYHApPOAHOM U3MEPEHWUM;

- HEesICHOCTb BOMPOCOB, KacaloLLMXCS NpaB 1 BO3MOXHOCTEN NMHOCTPAHHbIX
npaBooGnanartenen, Takmx, kak obLLMHbI, ABMAOLWMECA HocuTenamm T3,
CYLLECTBYIOLUUX B COBEPLLUEHHO MHbIX KYNbTYPHbIX U COLMAnbHbIX YCNOBUSX;

- BO3MOXHasi He06X0AUMOCTb aKTUBU3aLUM U AUBEPCUDUKALIMM KOHCYNbTALMOHHbIX
npoueayp, KOTopble HEOGXOAUMbI 40 NPUHATUS NIOObLIX CEPLE3HbIX MNONMUTUYECKUX U
NpaBOBbIX AOKYMEHTOB, NOCKOSbKY MX NEPECMOTP MOCIe UX NPUHATUS MOXET OblTb
CMOXHbIM M JOPOrOCTOSILLMM.

VI. BAPWAHTbI YCTPAHEHWNA NMIOBbIX BbIABIIEHHbLIX MPOBEJIOB, KOTOPBLIE YXKE
CYWECTBYIOT U MOTI'YT BbITb PASPABEOTAHbI

Opuduyeckue u UHblIe 803MOXHbIe sapuaHmbl delicmeuli Ha MeXX0yHapOdHOM,
peauoHanbHOM Unu HauuoHarbHOM ypO8He

131. Ha mexagyHapogHom yposHe B gokymeHTe WIPO/GRTKF/IC/14/6 v npeLuecTByroLmMX
AOKYMeHTax 3Ton cepum ObInNun onpeaeneHsl cregyowmne BO3MOXHbIE BapUaHThbl:

(i) MeXAyHapOoaHbIA OKYMEHT UIM LOKYMEHTbI, UMELWUI (MMetoLmne)
obs3atenbHyto cuny;

(i) yGeanTenbHble U apryMeHTUpoBaHHbIE BEPCUM N fopaboTaHHble BapuaHTbI
CYLLECTBYIOLLMX NPaBOBbIX [JOKYMEHTOB;

(iii) HOPMaTWBHbIN MEXOYHAPOAHbIA OOKYMEHT UNWN AOKYMEHTbI, He UMetoLwnii (He
nmetroLne) obssaTernbHON CUnbI;

(iv) nonuTudeckas pesoniouus, geknapaumsi Unm peLeHne BbICOKOro YPOBHS —
Hanpumep, MeXayHapoaHasa NonuTMYecKas geknapauus, 3akpennsaioLas
OCHOBHbI€ NPUHLMIMbI, yCTaHaBMMBatoLLas NoroXKeHre o 3anpeTe He3aKOHHOro
NPUCBOEHUS 1 NPOTUBONPABHOMO MCMNONb30BaHUA T3 1 onpegenstoLwas Hy>Xabl 1
YasgHusa Hocutenen TBK/T3 B kauecTBe npvoputeTa NoOSMTUKK;

(V) pykoBogdLlme npnHUUnbl U TMNoBbl€ 3aKOHbI, NOBbILLAKLWMNe YpoBEeHb
MeXayHapoaHoro coTpyagHmn4yecTBa,

(vi) KoOOpAMHaUUs yCUMmn no CoBEPLUEHCTBOBAHMIO HALMOHANbHOro
3aKoHOJaTenbLCTBa;
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(vi)  koopgmHaumsi n COTPYAHMYECTBO B OCYLLECTBNEHNN NHULNATUB MO YKPEMSIEHMIO
noTeHumana n NpakTU4eCKUX UHNLNATUB.
Bce aT1 BapmaHTbl AENCTBUI NOcneoBaTeNbHO pacCMaTPUBAOTCA HUXKE.

(a) Opuduyeckue U UHble B03MOXHbIe 8apuaHmbl Oelicmeuli Ha MexX0yHapoOHOM YPOBHE:

(i)  MexdyHapoOHbIl GoOKyMeHm unu QoKyMeHmMbI, umerowul (umerouwjue) obsszameribHyo
cuny

132. MexagyHapogHbIN JOKYMEHT, HanpaBfeHHbIA Ha YCTpaHeHne NoObIX KOHKPETHbIX
npo6enos B 0611acTu oxpaHbl 1 MmeroLwmnn obasaTenbHyto cuny, dyaet obssbiBaTh
AoroBapuBatoLmecs CTOPOHbI NPUMEHSATb CTaHAAPTbI, YCTAHOBEHHbIE B UX HALMOHANbHOM
3aKoHO4aTenbCTBE, B KAYECTBE MEeXAyHapOAHO-NPaBoBOro obssarenscrea. Takue
OOKYMEHTbI MOTYT MMeTb (DOPMY OTAENbHbIX MPaBOBbLIX LOKYMEHTOB, NPOTOKOJSIOB K YXXe
CYLLIECTBYIOLMM AOKYMEHTAM UIK crieynarnbHbIX COrnaleHni, 3aknioYeHHbIX B pamMKax
OENCTBYIOLMX CornalleHnn. 3akrnioyeHHble paHee MexayHapoaHble gorosopbl BOUC
o6penu cuny nMmnepaTUBHbLIX HOPM MEXAYHapOA4HOro npaea 6narogapsi NPUCOEANHEHMIO K
HUM 3aMHTEepPEeCOBaHHbIX CTOPOH; rocyaapcTBa, He MPUCOEAMHMBLLMECS K 3TUM JOroBOpaM, He
CBSA3aHbl UX NONOXEHNSIMM KaK TakoBbiMM (B psige obnacten — Hanpumep, B o6nactu
KnaccudukaLlmim NpoOMbILLNEHHOM COOCTBEHHOCTN — OHM YacTo NpeanoYMTaloT NPUMEHATb
HOPMbI, 3aKpenseHHbIe B JOTOBOPE, HE NMPUCOEOMHSASICh K A0roBopYy oduumansHo). Ans
CornacoBaHus Takoro AoKyMeHTa notpebyeTcsi opraHn3oBaTh CaMOCTOATENbHbIN JOrOBOPHbIV
npouecc (kak npaBunio, AMNIIOMaTMYecKyto KoHpepeHuunio). MexayHapoaHbIi A0roBop
npnobpeTeT 06s13aTENbHYO CUY TOMNBbKO ANS TEX CTPaH, KOTOpble NPUCOEANHSTCS K HEMY
nocpeacTBOM MOANMUCAHNA CreumanbHOro akta patudukaLmm unm NpucoeanHeHus.

133. [okymeHTbI, uMetoLme obs3aTernibHy cuny, MoryT npuobpeTaTts (hopMy pamOYHbIX UK
CTpaTernyeckmx KOHBEHLIMI, COCTaBIsI OCHOBY N 6asy NONUTUKW ANS AanbHENLLe
HOPMOTBOPYECKON AeATENbHOCTM U CONMKEHUSI U NOBbILLEHWUS] TPAHCMAPEHTHOCTY
HaLUMOHasnbHbIX MHULMaTMB B 06nacTu nonutuku, obecrneymsasi npu 3ToM JOCTATOYHYHO
csoboay Ana peanusaummn pasnuyHbIX NOAXOA0B HA HALMOHANBHOM U PErMOHanbHOM
YPOBHsIX. B AanbHelieM KOHKpETHbIe MeXayHapoAHO-NPaBOBbIE MEXaHM3Mbl, YTOYHSOLWNE
ob6s13aTenbCcTBa CTOPOH, MOFYT COMNacoBbIBaTbLCS B (hOpMe NPOTOKOSIOB K NepBOHavarnbHbIM
PaMOYHbIM COrnaLleHusIM.

KonTekcTt MKIP: MHorve generauumn npusbisanu K paspaboTtke umetoLero obsisatenbHyto
CUIy MexayHapoAHOro AOKYMEHTA U AOKYMEHTOB B KAYECTBE KOHEYHOro pesynbrara
pabotbl KomuteTta. Komutet n NeHepanbHas Accambnes BOVC He HapeneHbl
CaMOCTOATENbHBIMW NOSTHOMOYMAMM N1 BbIPabOTKM MMNEPaTUBHBLIX MEXAYHaPOLHbIX
HOPM, 1 ONA 3aKMYeHNs Takoro 4oroBopa 1 obecneyeHns BCTYNNEHNS ero B CUy B TeX
CTpaHax, KOTopble K HEMY NPUCOeaNHATCH, HeobxoamMmo ByaeT MHMLMMPOBATb OTAENbHbIV
npouecc.

Mpumepbl B cMexHbIX obnactsax: KoHBeHuusi o buonornyeckom pasHoobpasum, KoHseHUns
06 oxpaHe HemaTepuanbHOro KynbTypHoro Hacneaus, MexayHapoaHbein gorosop ®AO o
reHeTMYeCKNX pecypcax pacTeHun Ansa npon3BoACTBa NPOAOBOSLCTBUS U BEAEHUS
cenbcKoro xo3smncraa, KoHBeHUNSA 0 Mepax, HanpaBrieHHbIX Ha 3anpeLleHne n
npeaynpexaeHve He3akoHHOro BBO3a, BbIBO3a M nepeaayun npasa COGCTBEHHOCTU Ha
KynbTypHble ueHHocTh, KonBeHums MOT Ne 169, MexayHapogHbii nakT 06 3KOHOMUYECKMX,
coumarnbHbIX U KyNbTYpHbIX NpaBax.
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Mprmepbl B 06nactn MHTennekTyanbsHom cobcTBeHHOCTU: CuHranypckui 4orosop o
3aKkoHax Mo TOBapHbIM 3Hakam, [loroeop o naTeHTHOM npase, [Jorosop BOUC no
asTopckomy npasy (OAIlT), Jorosop BOMC no ncnonHexnmam n poHorpammam (QND).

(i) Bepcuu unu dopabomaHHbIe 8apuaHmMbl CyWecmayrouwux rnpasosbix OKYMEHMo8s

134. [ns BbipaboTkn yoeanTenbHbIX NNU apryMeHTUPOBaHHLIX BEPCUN YXKE CYLLLECTBYHOLLMX
NpaBOBbLIX AOKYMEHTOB MOXET NOTpeboBaTbCA MHTEPNPETaUMs CyLLECTBYOLWMX 06a3aTeNnbCTB
ANS YaCTUYHOro yCTpaHeHus NtobbiX BbiiBNEHHbIX Npobenos B obnactn oxpaHbl T3, 1 Takue
AOKYMEHTbI ByAyT CNy>XWUTb PYKOBOACTBOM M CTUMYISIOM AN Takon paboTbl. 3aechb
CYLLIECTBYET Lenblil psii BapnaHToB, OT NPUHATMSA NPUIIOXKEHMS K yXKe CYLLECTBYOLLEMY
MeXayHapo4HOMY A0rOBOPY A0 COrflacoBaHWsS apryMeHTUPOBAHHOIO 3asBeHUs, He
nmetoLiero obasatenbHoOM cunbl. Tem He MeHee, Takne 4OKYMEHTbI MOTyT UrpaTb BaXKHYHO
posb B UHTEPNPETALMM HOPM OCHOBHbIX ZJOFOBOPOB WU CIYXXUTb NPaKTUY4ECKUM PYKOBOLCTBOM
ANS HaUMOHanbHbIX ANPEKTUBHbIX OPraHoB, MOCKOSbKY OHM OyAyT OCHOBaHbI Ha
COrnacoBaHHbIX MeXAYHapOoAHbIX CTaHAapTax. Takon noaxon MOXeT AaBaTb 6onee ToYHble
OPUEHTMPbI OTHOCUTENBLHO CNOCOBOB NPUMEHEHMS MEXAYHAPOLHbIX CTAaHO4APTOB, HE
yCcTaHaBnuBasi Npn 3TOM KOHKPETHbIX 06s3aTtenscTB. Hanpumep, B cBA3n ¢ [JOXMHCKOM
aeknapaumen o TPUMMC u 3gpaBooxpaHeH MOXHO CKka3aTb, HE BXOAS B UCCreaoBaHue
BOMpOCa O TOYHOM NPaBOBOM CTaTyce 3TOro AOKYMEHTa, YTO 3Ta AeKnapauusi, B YHaCTHOCTMH,
COOEPXUT peKoMeHaaLMn OTHOCUTENBHO crnocoboB uHTepnpeTaummn CornatuerHns TPUMC3,

KoHTekcT MKIP: KomuTeT paccmoTpen BO3MOXHOCTb TOSIKOBaHUSA UM agantaumm
CYLLIECTBYHOLLMX OBLLUNX MeXaYyHapOoOHbIX HOpM B0opbOLlI ¢ HEAOOPOCOBECTHOM
KOHKypeHuuen Takmm obpasom, 4Tobbl O4HO3HAYHO OXBATUTb UMW aKTbl HE3AKOHHOTO
NPUCBOEHUSA, YTO MOXET ObITb CAENaHo MNyTEM Kakoro-To BapuaHta nHTepnpeTaunum nnm
paclunpeHus gencteus ctatbm 10bis Mapukckon KOHBEHLMM MO aHanornu.

Mpumepbl B cMexHbix obnactax: O6wmn kommeHTapui Ne 17 (2005 r.) - «[lMpaBo kaxagoro
YyenoBeka Ha 3alnTy MoparbHbIX U MaTepuanbHbIX UHTEPECOB, BO3HUKAIOLLMX B CBA3U C
NOBbLIMN HAYYHbIMKU, NUTEPATYPHBIMU UNN XyOO0XKECTBEHHLIMU TPYAaMK, aBTOPOM KOTOPbIX
OH siBngaeTca» (NyHKT 1 (c) ctaTbn 15 MexagyHapoaHoro nakta o6 3KOHOMUYECKKX,
coumanbHbIX U KynbTYpHbIX NpaBax).

Mpumepbl B 06nactu MHTennekTyanbHoM cobctBeHHOCTU: COoBMeECTHasa pekoMeHaauums o
HOPMaTUBHbIX MONOXEHUAX, KacaloLLMXCA OXpaHbl OOLLEN3BECTHbIX 3HAKOB;
CornacoBaHHble 3asBneHusa JunnomaTtnyeckon koHdepeHummn, npuHsswen JAM n AN
1996 r. (OunnomaTtuyeckasn koHdepeHums BONC no HekoTopbIM BONpocam aBTOPCKOro
npaBa U CMEXHbIX Npas).

(iii)  HopmamueHbili mex0yHapOOHbIU OOKyMeHM, He umetouuti 0bsi3ameribHOU Curslbl

135. [JOKyMeHT, He umMetoLL i 06513aTEeNbHON CUMbl (AOKYMEHT «MSATKOro npasa») Mor Obl
pekoMeHaoBaTb rocyaapcTBam BBECTM onpeaefieHHble HOPMbl B MX HaLMOHanNbHoe
3aKoHO4aTEenNbCTBO M Apyrve npoueaypbl U NONOXEHUSs afMUHUCTPATUBHOIO N HEMPAaBOBOTO
XapakTepa unv npocTo npegycMaTpmBaTb MEXaHW3M KOOPAMHALNN AEATENbHOCTN CTPaH,
KOTOpble peLlaT NpuaepPKMBaTbCA COrNacoBaHHOIO Noaxoaa. Takon 4OKYMEHT Mor Obl UMeTb
opMy aBTOPUTETHOW pekoMeHZaUUN UM AOKYMEHTa «MSATKOro npasay, OCHOBaHHbIX Ha

34 MyHkT 5(a): B cooTBETCTBUM C OOLIYHLIMM NMPaBUIaMI TOSKOBAHWS HOPM MeXayHapoAHOro nyGMyHoro npasa
kaxkgoe nonoxeHune Cornawenus TPUMC cnegyeT paccMaTtpuBaTh B CBETE NpeaMeTa U HanpaBreHHOCTH
CornalieHusi, HaXoA4ALWMX OTPaKeHNEe, B YAaCTHOCTM, B €10 LeMsAX U NpUHLMnax.
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ybeantenbHon aprymeHTaumm nnm nonb3yLmxcs MopanbHbIM asToputeToM. [pyrue
MeXAyHapoOHble opraHn3aumMm npuHMManyu NogobHble JOKYMEHTbI B MEPEYUCIIEHHbIX HIDKE
obnacTtax, CMexHbIX co cpepon geatenbHocTn KomuTteta. HekoTopble 13 3TUX AOKYMEHTOB
BMocneacTBmm Obinn nepepaboTaHbl B AOKYMEHTbI, UMetoLLme ob6s3aTenbHyto cuny. [daxe
BcemupHasa aeknapauus npas YyenoBeka (B KOTOPOW COAEPXKMUTCSA pPSA NONOXEHUN, UMEIOLLINX
3Ha4veHue ansa nonutukn B obnactn NC) 6eina nepBoHavyanbHO pa3paboTaHa Kak JOKYMEHT,
He nmetowmn obasartenbHon cunbl. 3agayn JOKYMEHTa, He MMELoLLEero o6a3aTenbHON Cunbl,
(OOKYMeHTa «Msrkoro npaeay) MOryT YacTMYHO COBMnaaTth C 3agadamm NoNMTUYECKMX
Aeknapauun n gpyrmx opm nNonmUTUYECKnx 06s3aTensCTB — MHaYe roBops, NONMTUYeckas
AeKnapaumnsa MoXeT MMETb Takoe XXe Hanpasnsawwee JENCTBME U UrpaTb POfb TaKoro e
OpPUWEHTMpPA B NOMUTUKE, KaK N AOKYMEHT «MArKOro npaeay. Mexay JOKYMEHTOM, He
nmetoLmm obs13aTeNbHON CUnbl, U APYrMMU NOA0OHBIMM LOKYMEHTaMK, HanpMMep, TUNOBbIMU
3aKOHaMu 1 HOpMaMmMu, CyLLeCcTBYEeT MHOMO OBLLMX YepT, OAHAKO crieqyeT yunTbiBaTb U
HeJoCTaTKN CYLLLECTBYHOLLMX HOPM «MSFKOro npaBa» C TOYKM 3peHUs ahdPekTUBHOCTU
peLleHnsa npobremMm He3akoHHOro NPUCBOEHMS; caM No cebe HeobsiI3aTenNbHLIN XapakTep Takux
HOPM MOXHO cuuTaTb Npobenom.

KoHTekcT MKIP: Kak yke oTmedanoch, HUKaKom AOKYMEHT, BblpaboTaHHbIA B paMKax
KomuTteTta nnm npuHaTein [eHepanbHon Accambneen, cam rno cebe He MOXET UMETb
o0bs13aTensLHON topuagnyeckon cunbl. KomuteT npogenan 6onbLyto paboTy no BeipaboTke
uenen n NpMHUUNOB oxpaHbl T3, BO3MOXHbIX BapnaHTOB N MEXAHN3MOB X OXPaHbl,
PYKOBOOALLMX NMPUHLMNOB NPOBEAEHMS SKCNEPTM3bl NAaTEHTOB, Kacatwmxca T3, a Takke
PYKOBOOALLMX NPUHLMNOB ob6ecneveHms JocTyna n COBMECTHOrO Nofib30BaHWs BbIrogamm B
koHTekcTe NC; Bce aTn matepuansl MoryT 6biTb B onpeaeneHHon hopme HanpasneHsbl
eHepanbHon Accambnee BOUC u gpyrum opraHam BOUC anga npuHatva unu ogobpexns
B Ka4eCTBe pekoMeHAaLuMn, He NMetoLLMX 06s13aTenbHON CUIbl, a Takke OCHOBbI AN
AanbHenwen HoOpMoTBOPYECKON AEATENBHOCTN.

Mpumepsl, NpuBoanmble B pabote KomuteTta: Bceobulas geknapauums npas YenoBeka,
Heknapauma KOHECKO o 6uoaTtuke 1 npaBax yenoseka, MexayHapoaHbIN KOAEKC
nosedeHnsa B obnactu cbopa n nepefaym reHetTndeckoro matepmana pacteHnn ®AO,
Heknapauus o npaBax KOpeHHbIX Hapodo, aeknapauun KOHECKO no 6mnoaTtuke n
KynbTypHOMY pa3Hoobpasuio; MexayHapogHoe oba3atensctBo PAO no reHeTUYecknm
pecypcamM pacTeHUIN K pe3oroLmMm No TakMM BOMpocaM, kak npasa oepMepoB; peLueHus
KoHdepeHuun CtopoH KBP, Bkntovasa BOHHCKME pyKOBOASILLME MPUHLMMI.

Mprmepsbl B 06nactu nHTennekTyansHom cobcTseHHocTH: [deknapauua Matatya o
KyNbTYPHbIX NpaBax v npaBax MHTENNeKTyanbHONn COBCTBEHHOCTN KOPEHHbLIX HapOaoB,
TunoBble MNONOXEHNA HaLMOHASbHBIX 3aKOHOB MO OXpaHe BblpaXKeHUn posbKriopa oT
HE3aKOHHOro UCMosib30BaHNs U OPYrMX AeACTBUIN, CNOCOBHbBIX MPUYNHUTDL YyLLEepo,
noaroTtosneHHbie BONC n KOHECKO®.

(iv) Tonumuyeckas pesonoyus, 0eknapayus unu peweHue 8bICOK020 YPOBHS

136. OgHUM 13 BO3MOXHbIX BapuaHTOB, 06cyxaaBLumnxca B 6onee paHHUX JOKyMEHTax,
SABNSAETCS pPe30onitouns, Aeknapaumsa nnm CoBMeCcTHas Aeknapauns, NpUHATLIE Ha BbICOKOM
ypoBHe cooTBeTcTBYOWMMM Accambneamm BOUC. Tembl Takon geknapaumm MoryT oTpaxaTb
HbIHELUHMI 3Tan NneperoBopos, naywmx B Komutete, a Takke, oT4acTh, ObiTb NOCBALLEHbI
npobenam, BbISBIIEHHbIM B paMKax HAacCTOSLLEro aHanvaa unu B Apyrmx nccneaoBaHnsax
KomuteTa; Tak, B Heil morna 6bl NpM3HaBaTbCH LLEHHOCTb M 3HA4YMMOCTb T3 B KayecTBe
KMHTENNeKTyanbHOM COBCTBEHHOCTMY»; MOAYEPKMBATLCS HEODXOOUMOCTb HaZeNeHnsa nx

35 3T TMNOBbIE NOMNOXEHUS KacatloTcs ucknoumntensHo TBK.
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TPaAVLMOHHbBIX HOCUTENEN UM XpaHUTenen npasaMmy 1 BO3MOXHOCTAMM MO 3aLLUTe CBOUX
WHTEpPEeCcoB NPUMEHUTENBHO K T3 1 ncnonb3oBaHnio T3 B KA4ECTBE OCHOBbLI 4151 YCTONYNBOrO
KyNbTYPHOIO N 9KOHOMWYECKOTO pa3BUTUS; ONpeaensaTbCA OCHOBHbIE Lienn 1 NPUHLMNbI
OoXpaHbl; coaepxaTbCs NPU3bIB K rocyaapCTBam-4rieHaM aKTUBHO NPUMEHSITb 3TU LeNn n
NPVHLMNbI B pamMKax X YCUUA No YKPENMEHMIO HALMOHANbHOM 1 MeXAyHapOAHOW OXpaHbl; 1
HameyaTbCA 3afaun Ha Gyayuiee, BkNtovasa BoipaboTky Bonee KOHKPETHOro OKyMeHTa nnm
AOKYMeHTOB. Takow noaxod He 06a3aTenbHO AOMKEH UCKMoYaTb BO3MOXHOCTb
nocnegywoLlen pa3paboTkn MexayHapoaHO-NpPaBoBOro AOKYMEHTA, UMetoLLero obsisaTenbHyto
cuny, UNn OTCpoYMBaTh ero pa3paboTky, U B psiae Criyvyaes Takue pesynbTaTbl CRYXUNu
OCHOBOW ANA COrnacoBaHnsa JOKYMEHTOB, UMeILWNX o6a3aTenbHyo cuny (0gHUM u3
NPMMEpPOB MOXET CIyXuTb NpeobpasoBaHue MexayHapogHoro obsasatensctea PAO, He
nmesLlero obasarensHyto cuny, B MexayHapoaHeii gorosop ®AO). BbipaboTaHHble B
MpPOLLSIOM COBMECTHble pekoMeHgaumn BONC — Hanpumep, pekomeHgauumn B obractu
TOBapHbIX 3HAKOB — MPUMEHSOTCSA U BbINOMHATCA MHOXECTBOM CTPaH U NPU3HaHbl 1
3aKpenneHbl B 4pYyrMx NpaBoOBbIX JOKYMEHTaX.

KoHTekcT MKIP: B03MOXXHOCTb BbIpaboTKM Takoro JOKYMEHTa paccmaTpuBanach B pamkax
obwen anckyccun B Kommtete. OOuH M3 BO3MOXHbIX BapUaHTOB — HanpaeneHne
"eHepanbHon Accambnee BOUC pekomeHaaumm 0 NPUHATMM €10 (BO3MOXHO, COBMECTHO C
apyrmmn opraHamu BOWC) pelueHnst 0 TOM, YTO OHa BbICTYNUT C OBLLMM NOSIUTUYECKUM
3asBneHeM, B KOTOpOM ByaeT Npu3HaH NPorpecc, 4OCTUTHYTLINA K HACTOSILLEeMY BPEMEHN, U
onpegeneHa nosectka gHa 6yaywen pabotel BOUNC B aTux obnactsx.

Mpumepsbl B cMexHbIx obnactax: [deknapauusa Anma-ATUHCKON MexayHapogHOoW
KOHpbepeHLnn No nepBMYHON MeNKO-caHUTapHon nomMmoLLm; MexayHapoaHoe
o6sa3arensctBo PAO MO reHeTUYECKUM pecypcamM pacTeHMn 4ns NpovM3BoAcTBa
NpOoAOBOSLCTBUA U BeAeHUs cernbekoro xosanctea, deknapauuna KOHECKO o kynbTypHOM
pasHoobpasumn 2001 .

Mpumepbl B 06nacTy MHTENNeKTyansHon cobcTBeHHOCTH: Pesontouunsa MeHepanbHON
Accambnen OpraHunsauun O6beanHeHHbIx Haumn 60/184 no mexayHapogHown Toprosne m
paseutnio; Pesontoumst 2000/7 NogkoMmTETa MO NOOLLPEHUIO U 3aLLUTE NpaB YenoBeka no
BOMPOCY O NpaBax MHTEeNNeKTyanbHOoM COBCTBEHHOCTM 1 NpaBax Yyenoseka; CoBmecTHas
pekoMeHaaums, KacarLwasncsa NMUeH3ni Ha UCNoNb30BaHNe TOBAPHbLIX 3HAKOB;
Heknapauma MaTtaTya o KynbTypHbIX NpaBax v NpaBax MHTENNeKTyarnbHOM CO6CTBEHHOCTH
KOPEHHbIX HapO4OB.

(v)  Pykosodsuue npuHyurbl Unu murosbie 3aKOHbI, Mo8bIarujue ypo8eHb
Mexx0yHapoOHO20 compyOHuU4Yecmasa

137. B npownom TMnoBble 3aKOHbI U pyKOBOASALLME NPUHLMMBI NCNONBb30BaNmnch Kak
BblpaXkeHne obLero mexayHapoaHoro nogxoaa, Ans COAenNCTBMSA KoopamHauum paspaboTkm
HaLMOHANbHOIo 3aKoHOAATENbCTBA N NOMIUTUKM U, B YAaCTHOCTU, YCTPaHeHus npobenos,
Nogo0BHbIX TEM, KOTOPLIE BbISIBIIEHbLI B paMKaxX HacTOSILLEro aHanmsa, 6e3 npMHATUS Kakoro-
NMB0 KOHKPETHOrO MeXAyHapOAHOro AOKYMeHTa. 3TO MOXET COCTaBNATb OCHOBY ANA
COTpYyAHMYECTBA, CONMXKEHNS NO3ULIMIA U B3AUMHOIO COrflacoBaHWsi HAUNOHAMNbHbIX
3aKkoHoAaTeNbHbIX MHMLMATMB, HanpaBneHHbIX Ha oxpaHy T3, a Takke 3aknagbiBaTb
dyHOaMEHT Ana npuHAaTUAa 6onee oopmarnbHbIX MeXAyHapOAHbIX AOKYMEHTOB U
onpegeneHns cepbl X NPUMMEHMMOCTU, oGecneyvmBatoLLero Hagnexatwlee pasHoobpasve
noaxo4oB. Ha npakTuke npoBefeHne pasnnyumsa Mexay TUNoBbIMU 3aKOHaMK U
PYKOBOAALLMMM NPUHLMNAMK, C OGHON CTOPOHBI, U HOPMaMM «MSKOro Npaeay,
pPacCMOTPEHHbBIMY BblILLE, C OPYroN, MOXET OKa3aTbCsl CNOXHbIM. B psage obnacten, nmerowmx
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HenocpeacTBEHHOE OTHOLLEHUE K paboTe KoMuteTa, yxxe AeNCTBYIOT HEKOTOPbIE
pyKOBOASLLME NPUHLIMIBI, PAMOYHbIE NMOSIOXKEHMWS U TUMOBbLIE 3aKOHbI.

138. B kadecTBe JOKYMEHTOB, HE MMEIOLLNX 00a3aTENbHOWN CUMbl, CNOCOBHbLIX B NPUHLMMNE
NnomMoYb onpeaeneHnio NpaBoBbIX 00513aTENbCTB, KOTOPbIE AOSMKHBLI NpegycMaTpmMBaTbCA
HauMoHanbHbIMK 3aKoHaMu, Obin BbipaboTaH Lenbii pag apyrux aBTOpUTETHbIX
MeXOyHapoaHbIX JOKYMEHTOB no oxpaHe T3 (Bkntovas APUKaHCKUA TUNOBOW 3aKOH 06
OXpaHe npaB MeCTHbIX 0OLWMH, hepMepOB U CENEKLMOHEPOB U pPErynupoBaHnn 4ocTyna K
Buonornveckum pecypcam, npuHAToIA B 2000 r., n TuxookeaHCKMe pernoHarnbHble paMOYHble
NonoXeHus B 06nacT oxpaHbl TPAANLMOHHbBIX 3HAHWI U BbiPaXXEHUA KyNbTypbl, MPUHATLIE B
2002 r.). 3Tn TMNOBbLIE HOPMbI, B CBOKO ovepedb, CTUMYNMpoBanun obcyxgeHme n aHanms
npobnembl oxpaHbl B pamkax KomuTeTa. B npownom otmevanock, 4YTo, «XoTs 3TOT BOMNpPOC,
6e3 coMHeHus, JomKeH ob6cyXaaTbCs 1 pelaTbes YneHamu KomuteTta, onbIT B Apyrux
obnactax cBnaeTenbCcTByeT O BO3MOXHOCTU MPUMEHEHNSA NO3TANHOro Noaxona, Korga OauH
MeXaHun3M, npegHasHaveHHbIn Ang opMynnpoBaHms MexayHapoaHbIX HOPM U COOENCTBUSA
NMPUMEHEHUIO MCKOMOrO NoAX0Aa K OXpaHe Ha YPOBHE HauMOHarbHbIX HOPM, CTUMYIMPYET
CcO3JaHue unm nNepecmoTp ApYyrMx MexXaHM3MoB, co3agaBas 6OMbLIYI0 BEPOSTHOCTb
cobnitoaeHns TpedoBaHui 1 nosbllast 3HEKTUBHOCTL 3aKOHOAATENBLCTBAY.

KonTtekct MKIP: Llenn n npuHumnbl oxpaHbl T3, BbipaboTaHHbIe B pe3ynbrate paboTbl
Komuteta n nog ero pykosogctesom B 2005 T., LLMPOKO NPUMEHSIOTCS B KA4YeCTBe
pekomeHaaTeNbHbIX HOPM B 06nacTu oxpaHbl Npu paspaboTke permoHanbHbIX JOKYMEHTOB
1 MexayHapoaHbIX npoueayp v B xoge pa3paboTkvM HauMOHaNbHOro 3akoHoAaTenbCcTea 1
HOpPM perynupoBaHuns. HegaBHO pasnuyHble BepCuK, anbTepHaTUBbLl U BapuaHThl,
cogepxawuecs B npoektax craren o6 oxpaHe T3, CTUMynMpoBanu NpuHATHE
pervoHanbHbIX JOKYMEHTOB 1 paboTy no BbipaboTKe HaLUMOHAaNbHOIO 3aKoHOA4ATENbCTBA U
NONUTUKN. XOTS B UX HblHELLIHEN POPME OHU HE MPUHUMAIUCb U He 0A0BPANUCH, OHU
MOTYT CYXWUTb UCTOYHMKOM COAEPXKaHWs Npu BbipaboTke Nobbix pyKOBOASALLMX
MONOXEHWI, TUMOBLIX 3aKOHOB N APYIMX KMHCTPYMEHTOBY». PaHee KoMUTET OTKNOHUN
npeanoXeHne o NOAroToOBKE TUNOBbLIX HOPMATUBHbBIX MOMOXEHWI, KacaloLLMXCA MEXaHN3MOB
pacKpbITUA NaTEHTHOM MHOPMaLIMK, KacatoLLencs reHeTu4eckmx pecypcos n T3.

Mprmepbl B CMEXHBLIX 0bnacTtsx: AobpoBonbHble MeToaudeckne pekomengaumm Akwe Kon
Nno NPOBEAEHMIO OLEHKN KYNbTYPHbIX, 3KOMOMMYECKMX N coLmanbHbIX NOCNeaCcTBUI
pasfiMyHbIX MEPONPUATMI, BOHHCKME PYKOBOASLLME NPUHLMNLI N0 o6ecneveHnto JocTyna K
reHeTM4YeCcKMM pecypcam U COBMECTHOMO MCMOMb30BaHUSA Ha CNpaBeanIMBON U paBHON
OCHOBE BbIrog OT UX NpuMeHeHns, MexayHapoaHbii kogekce nosegeHms ®AO B obnactu
pacnpocTpaHeHuns 1 ucnonb3osaHusa nectuumaos, Kogekc nosegeHuna KOHNOO B obnactu
Bbl6pocoe MO B okpyxatowyto cpeny, lNpaktudeckne pekomeHgaumm AQpPUKaHCKOro
Coto3a no KooOpANHNMPOBaHHOMY NPUMEHEHMIO MOMOXEHNN Haromckoro NnpoTokona B
Adpuke.

Mprmepbl B 06nacTy MHTeNNeKTyanbHOM cobcTBeHHOCTU: TunoBow 3akoH TyHuca,
TunoBble HOPMbI A41A pa3paboTKkmM HaLMOHamNbHbIX 3aKOHOB MO OXpPaHe BblpaXKeHui
donbKropa oT HE3aKOHHOMO NCMOSb30BaHMA U APYTNX 4ENCTBUA, CMOCOBHBLIX NPUYMHUTD
ywep6, nogrotoeneHHole BONC n OHECKO, TuxookeaHckne pernoHasnbHble pamoyvHbie
NnonoXxeHusi B 06nacTtn oxpaHbl TPaANLMOHHBIX 3HAHWUI 1 BbIPaXXeHU KynbTypbl,
Pykosogsawme npuHuunel O3CP B ob6nacTtu nuueH3npoBaHns n3obpeteHnn B obnactu
reHeTUKN.




WIPO/GRTKF/IC/44/6
MpunoxeHue |, cTp. 44

(vi)  KoopduHauyusi pabomesl o cogepuieHcmeo8aHuU HaluloHanbHO20 3aKkoHoOamesibcmea

139. B HacTosLee BpemMs MHOMME CTpaHbl pa3pabaTbiBalOT HOBbIE 3aKOHbI U PernameHThbl B
obnacTu oxpaHbl T3 (KOTOpble B psae cryyaeB Takke KacatoTcs oxpaHbl TBK/donbknopa)®.
OHM 3asBMAnM 0 Cepbe3HON 3aMHTEPECOBAHHOCTI B NOSTyYEHUN MHAPOPMALNMN O PeLUEHUSX,
NPYHMMaeMbIX B 3Ton obnactn Apyrummn NnpaBMTeNbCTBaMM U permoHarnbHbIMUM OpraHamu, a
TaKke 1x onbiTe peanusalmm Mep Takoro poda. Takasi 3anHTepeCcOBaHHOCTb CBA3aHa C UX
cTpemneHvem obecnevnTb NPUMEHEHNE «NepeaoBbIX METOO0BY, a Takke obecneunBaTb
COrnacoBaHHOCTb Pa3NNYHbIX HALMOHaNbHbIX 3aKOHOB, BBMAY HEOOXOANMMOCTU Haanexatllero
B3aMMOLENCTBUSA PasfMyHbIX HaLMOHanNbHbIX NPaBoBbix cuctem. OgHUM 13 CneacTBUN
pa3paboTkn aaxe npeasapuTerbHbIX MEXAYHapOAHbIX MaTepuarnoBs, NOCBSALLEHHbIX
0CODEHHOCTAM OXpaHbl M KOHTEKCTY perynmpoBaHus B KOTOPOM OHa OCYLLECTBNSAETCH, MOXeT
ObITb CTUMYNMPOBAHNE Y NOAAEPKKA TAKON KOOPAVNHALMWN HALMOHANbHbIX U PErMOHanbHbIX
MHULUMATKMB B TEX Cry4asXx, Koraa K 3ToMy CTPEMSATCSA COOTBETCTBYIOLLME NPaBUTENBLCTBA.
HedopmanbHble 0T3biBbl M YBENUYEHME YMcna npocbb 06 okasaHun nogaepXkkn B o6nactum
00yYeHns1 KagpoB YKa3bIBaOT HA TO, YTO MHOrME NpaBUTENbCTBA onpeaenvnu pa3paboTky
HaUMOHanbHOM CUCTEMbI OXpaHbl T3 B Ka4yecTBe OAHOro0 U3 CBOMX MPUOPUTETOB, HO YTO MpK
3TOM OHM CTpeMATCA BbipaboTaTb COrnacoBaHHbIN NOAX04, NO3BONSAOLWMIA UM 0OMEHMBATLCSA
ONbITOM B OPraHM3oBaHHbIX hopmax, obecneunBas pasymMHyt0 COrnacoBaHHOCTb M UCKIOYas
BEPOATHOCTb NPUMEHEHNSA NPOTMBOPEeYaLLmMX Apyr Apyry nogxogos. OAHMM 13 cpeacTs
aKTMBU3aLUM Takon paboTbl MOXET CNYXXWUTb TOT UM MHOW AOKYMEHT, HE UMEIOLLINIA
o6sa3aTenbHon cunbl. [daxe AOKYMEHTbI, ONMChIBAKOLLME HOPMbI HaLMOHANbHOro
3aKoHo4aTenbCTBa M Apyrve cBs3aHHble C HUMKU TEKCTbl B 0600w eHHOM Buae, Byayyum no
CyLLIeCTBY OCHOBaHbl Ha BHYTPEHHUX 3aKOHaX, MOryT UrpaTb posSib «MArkoro npasa» Ha
MeXAyHapo4HOM YPOBHE, CNOCOBCTBYSI NOBLILLEHMIO COrMacoOBaHHOCTU 1 COBMECTUMOCTU
HaLMOHarbHbIX 3aKOHOB U yKpenneHuto obLien 6a3sbl KONNEeKTUBHOM OXpaHbl Ha
MeXOyHapOoL4HOM YPOBHeE.

KoHTekcT MKIP: PasnunuyHble Bepcuu, anbTepHaTUBbl U BapuaHTbl 4eNCTBUN,
npegycMOTpPeHHbIE B MPOEKTax cTaTen No BonpocamM oxpaHbl T3, B 3HAa4YMTENbHOW CTEMNeHN
npeacTaBnsoT cO6ON KOHLEHTPUPOBAHHOE OTPaXeHne hakTUYeCcKon NPakTUKM rocyaapcTs-
4YrneHoB No BbipaboTke 3aKkoHoAaTenbCcTBa 06 OXpaHe pa3nuyHbIX acnekTtoB T3 C MOMOLLbIO
cuctembl IC n mexaHmamoB, cBA3aHHbIX ¢ IC; cooTBeTCTBYOLWME AOKYMEHTbI coaepxaT
00LWMpHbIE cBeaeHMs 00 MCTOYHMKAX 3aKOHOB rocyaapcTB-yneHoB. O6CToATENbHbIN
aHanu3 peanu3aumm rocygapcrsammn-4rieHammn 3TUX NPUHLMNOB U Lienen NnpeacTaBneH B
pokymeHTe WIPO/GRTKF/IC/9/INF/5 (oxpaHa TpaauUMOHHbIX 3HaHun). Opyrue
mMaTepuanbl, NOAroToBneHHble Ans KomuteTa, BKMOYAKOT KPaTKMI CONOCTaBUTENbHbIN
aHanua 3akoHodaTenbCcTBa Sui generis B 00r1acTv oxpaHbl TPaAULMOHHbBIX BbIpaXXeHUI
kynbTypbl (WIPO/GRTKF/IC/5/INF/3), KpaTkuin conoctaBuTerNbHbIN aHanu3 CyLLEeCTBYOLLMX
HaUMOHanNbHbIX Mep 1 3aKOHOB Sui generis B 06nacTn oxpaHbl TPaAULMOHHBLIX 3HAHWI
(WIPO/GRTKF/IC/5/INF/4) n BonpOCHMKM NO BonpocaM oxpaHbl ponbknopa/TBK n T3.

Mpumepsbl B cMexHbIX obnacTtsx: HaumoHanbHble goknaabl B pamkax KbP
(http://www.biodiv.org/reports/list.aspx); 3akoHbl 1 pekoMeHAaunK, KacaroLmnecss 3TMYECKNX
HopM, mobanbHas aTudeckas obcepsatopust KOHECKO.

Mprmepbl B 06nactn nHTennektTyanbHom cobcTeeHHocTn: OB30p NpakTUKKM, KacatoLencs
n3obpeteHun B obnactn buotexHonormm (WIPO/GRTKF/IC/1/6).

36 baza WIPO Lex, pa3melieHHast no agpecy: https://www.wipo.int/wipolex/ru/ — 3To mexayHapoaHas 6asa
[aHHbIX, KOTOpast MOXET MCMOMb30BaTbCS 418 MOMCKa HaLMOHAabHbIX 3aKOHOB M perMoHarnbHbIX JOKYMEHTOB,
paspaboTaHHbIx Ans oxpansl T3 (u TBK).
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(vii)  KoopduHauyus u compyOHUHeCMB80 8 ocylwecmesieHuU UHUUUamue ro yKpersieHuro
rnomeHyuana u npakmu4yeckux uHuyuamus

140. AHanus npobenoB AoOMKeH OxBaTbiBaTb «NPaBOBblE U ApYrMe BO3MOXHbIE BapuaHTbI».
Mockonbky adpdpekTnBHan oxpaHa T3 TpebyeT NpMHATUS Lenoro psaa Mep rno yKpenneHuto
noTeHumMana v npakTM4eckux Mep no obecneyeHunto peanusaumm NpaBoBbIX Mep Unu B
AOMNOSIHEHUE K HUM, NOMHBIN aHanu3 npobernos, Kak NpeAcTaBnseTcs, 4ormkeH Obin 6bl faBaTb
OLeHKY HeOBX0ANMOCTU MeXAyHapoaHbIX Mep MO KoopANHaLUMKU, COBMECTHOMY U
NPaKTU4YECKOMY OCYLLIECTBIEHUIO TaKUX Mep YKpPenneHns noteHumnana n npakTu4ecknx mep
(ecnu TakoBas cyliecTsyeT). Bo3aMoxHbIe Mepbl MO YKPenneHuo noTeHumnana u npaktmieckne
Mepbl MOXHO ObIio 661 MoApa3genuTb Ha creayoLwme KaTeropum:

YKpenneHue nomeHuyuana u rnod2omoska codepxxamersibHbiIx Mamepuaros 01515 8bipabomku
rpagosbIX HOPM U MOAUMUKU

141. AxkTmBM3MpoBaHa paboTta no pa3paboTke MaTtepuarnos, MPM3BaHHbIX OKa3blBaTb
AVNPEKTUBHBLIM CTPYKTypaM, y4acTHUKaM NeperoBopoB M 3aKkoHoA4aTeNbHbIM OpraHam NOMOLLb
B YCTPaHEHMM BbISiBNEHHbIX NPO6enoB, BKoYas:

- MaTtepuanbl AnAa pa3p360TKVI 3aKkoHoaaTenbCTBa U NOJINTUKKN, BKIKOYaA TUMOBbIE
HOPpMaTMBHbIE NMOJTOXKEHUA, 0asbl JaHHbIX 3aKOHOB U MHCTPYMEHTOB
perynmpoBaHud, a Takke aHarnm3 BO3MOXHbIX BapnaHTOB perynmpoBaHnd 1
npaBoOBbIX MEXaHN3MOB AJ14 NogaepP>XKMN npoLeccoB Bblpa6OTKVI NONMUTUKAN U
3aKoHo4aTelbCTBa,

- aHanus npaBOBbIX BOMNPOCOB, TaKMX, Kak 3aKOHOAATENbCTBO M NpakTuka B
obnactu VC, nmetrome oTHOLLIEHNE K BONPOCcaM oxpaHbl T3; Npu3HaHne HopM
TpaguLMOHHOro npasa u obblvaeB Ang opmmpoBaHusa 6asbl cnpaBoOYHOM
NMHopMaumm 4nst HOPMOTBOPYECKUX U ANPEKTUBHBIX OPraHoB;

- 00630p BO3MOXHbIX MOAXOA0B K OpraHM3aLumn Haanexalmx KOHCYnbTauui ¢
o6LLUMHamMK Npu pa3paboTke BapuaHTOB AEWCTBUIA, NMOMUTUKM U
3aKkoHoAaTenbLCTBa.

YKkpenneHue nomeHyuana Hocumernel T3 Ha npakmu4eckoM ypogHe

142. Beuay obLuero noHMMaHusa Toro akrta, YTo HUKaKon NpaBoOBOM AOKYMEHT UIN CBOA
NpaBoBbIX HOPM, OyAb TO CyLLECTBYIOLLMIA UK NNAHUPYEMbIA, He obecneunT yaoBNeTBOPEeHNs
notpebHocTen Hocutenen T3, ecnu UM He ByayT npegocTaBneHbl HeobxoaMMble
BO3MOXXHOCTM M pecypchbl, NO3BOSISIOLLNE UM MPUMEHSATL COOTBETCTBYHOLLME MPUHLUMMbI Ha
npakTuke, npogoskanacb pabota Hag maTepmanamu, NPU3BaHHbIMU OKa3biBaTb NOAAEPKKY
HocuTenam T3, BkoYvas:

- 0bpasubl 1 6a3bl AaHHbLIX NPOTOKOSIOB, JIMLEH3MOHHbIX JOrOBOPOB M COrfnalleHun,
perynupyrowmx goctyn K T3, 4na ncnonb3oBaHns obLmMHamMmn, npusBaHHbIe
pacLmpuTb BO3MOXHOCTM HocuTenen T3 no nogrotoBke NPOTOKOSIOB,
NULEH3NOHHBIX U MHbIX COrfalleHuni, perynupyrowmx goctyn K nx T3;

- OKasaHue o6LMHAM NOAAEPXKKU B ONpeerieHnn U 0TCTamBaHUM UX MHTEPECOB B
npowecce AOKyMeHTMpoBaHus T3%;

37 Cm., Hanpumep, nybnukaumio BOUC «[JokyMeHTUpOoBaHMe TpaauLMOHHbIX 3HaHU — MeToauyeckoe nocobue»,
2017 r., pa3meLLeHHyto no agpecy: https://www.wipo.int/edocs/pubdocs/ru/wipo_pub_1049.pdf.
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- 06pa3upl, 6asbl AaHHbIX M PYKOBOACTBA, KacatloLmMecs paBHOMNPAaBHOIO
COBMECTHOTO NOJIb30BaHMS BbIro4aMu OT UCMOMb30BaHMs T3 1 CBSA3AHHbIX C
HUMW FreHEeTUYECKUX pecypcoB®; n

- WH(OpMaUMOHHbIE MaTepuanbl, TEMaTUYecKne nccnegoBaHma u maTepmansi
NpPaBOBOro aHanms3a rno Takum BOMNpocaMm, Kak Npu3HaHne HOpM TpaauLMOHHOIO
npaea, y4uTbiBaloLMe 3anpochl N NOTPEBHOCTN OBLLMH, ABMASOLNXCA
HocuTenamu T3.

Cos0aHue yupexdeHul u ebipabomka 051 HUX COOM8emcmaeywux pekomeHoayuu

143. B agpec HauMoHanbHbIX Hay4HbIX U YY4EBHbIX yYpexXaeHUn n Apyrnx opraHoB, TaknX, Kak
naTeHTHble BEAOMCTBA, HepeaKo 3By4aT NPU3biBbl UTPaTb akTUBHYIO POSb B YCTPaHEHUM
npobenoB NpakTU4eckoro xapakrepa B oxpaHe T3 B MHTepecax Hocutenen T3. B cBaAsu C
3TUM nNpogorhkanack paboTa no Co34aHunio NPaKTUYECKUX NOCOBUN AN TakuX yUpEXOeHUN 1
OpraHoB, BKIOYas:

- TMNOBbIE NPOTOKOSbI, PEKOMEHAYEMbIE PerfiaMeHTbl U ONUCaHNs NepeaoBbIX
MeToa0B paboTbl ANS yYpexXaeHUn, oTBevaoLwmnx 3a cbop nnmn coxpaHeHe
Konnekumn T3, Taknx, Kak My3eun, aTHorpachnyeckne yupexaeHus, HaumoHarnbHble
OpraHbl, Hay4Hble N y4ebHble 3aBedeHs;

- PYKOBOACTBA M peKOMEeHAaLMK Mo Bonpocam 3KCrnepTu3bl NaTEHTOB, CBA3AHHbIX C
T3;

- pekomeHAauun OTHOCUTENbHO Mep, MO3BONSIOLLMX OOLMHaM onpeaensite 1
oTCTamBaTb MHTEPECHI NPWU AOKYMEHTMpoBaHuMKn T3, B TOM uucne B oopme
pa3paboTKy CnpaBOYHbIX MaTepuanos no 4oKyMeHTMpoBaHuo T3;

- CcTaHgapTbl B 0bnactu gOKyMeHTUpoBaHus T3, Bknodasa mepsbl, obecnednBatowme
OOKYMEHTMPOBAHME HE TONbKO caMux T3, HO U YepT NOEHTUYHOCTU 1 3anNpoCoB
HocuTenen T3; n

- UccrneaoBaHUS Mo Bornpocam NoNMTUKM M NpaBOBbIM BONpOCaM, TakuM, Kak
MEeXaHN3Mbl PacKpbITUS MAaTEHTHOW MHOPMaLUMM N CTaHaapTel B obnactu
OUO3TUKN, UMEetoLLIME OTHOoLLEeHue K T3.

MexyypexodeH4yeckoe compydHu4Yecmeo U KoopOuHauus deticmeuli 8 pamkax cucmembl OOH

144. KoopaunHauunsa OencTBumn U COTPYOHUYECTBO B peanmnsaunmn Ha MexayHapogHOM YpPOBHE
MHULMATMB B 06nacTu ykpenneHns noteHumana u npakTu4eckmx Mep notpebyet npumMepHo
TaKOro XXe MeXy4peXxxaeH4eCcKoro CoTpygHU4ecTBa, KoopamHauumn encteni n oomeHa
TeXHn4eckon nHdopmaumen n gpyrumm matepmanamu, kotopbie BOMC ocylecTensieT Bo
B3aMMOLENCTBUM C OPYITMMN MEXOYHapPOAHbIMU yupexaeHuamm, Takumm kak KBP, ®AO,
LleHtp KOra, OHKTAL, KOHE, OHECKO n BO3, a Takke HIMO n apyrumm mexagyHapogHbIMm
opraHuMsaumsiMp, 3aHnmarowmmMmmncsa T3 U CMEeXHbIMU BONPOCaMu.

lNosbiweHue ocgedomneHHocmu wupokou rnybnuku u eedeHue coomeemcemeytouwjels
pasbsicCHUMers1bHoU pabomal

%8 Ewe ogumH npumep: AokymeHT BOUC «PykoBoAcTBO No BONpoOcam MHTeNNeKTyansHo co6CTBEHHOCTY B
cornalleHusix 0 4OCTYMNe U COBMECTHOM MONb30BaHWK Beirogammy, 2018 r., pasmeLleHHbIN Mo agpecy:
https://www.wipo.int/edocs/pubdocs/ru/wipo_pub_1052.pdf
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145. OgHuM 13 ABHbIX NPO6ENoB ABNAETCSA cepbesHbli AenunT NHPOPMUPOBAHHOCTH
LLUMPOKOMW NYBMNMKN U MeXOyHapoOHbIX OUPEKTUBHBIX OPraHoB, NpeacTaBuUTenen 4ernoBbix
KPYroB 1 opraHusaLmmn rpaxxgaHckoro obLiecTsa v NoHMMaHus uMu ocobeHHocTen T3, cuctem
T3 1 NX KyNbTYPHOrO M MHTENNEKTYaNbHOIO KOHTEKCTa. YCTpaHeHue 3Toro npobena
npegnonaraeTt peanu3aumio TakMx MHAULMATUB, Kak:

- TemaTuyeckue nccrnegoBaHus, aHanns n 6pucuHrm;

- MWUCCUM MO YCTaHOBIEHMIO DaKTOB N KOHCYIbTauung,

- npocBeTuTenbckas n yuebHas 0esTenbHOCTb;

- obcnegoBaHust HAUWMOHANbBHOW NPaKTUKK M ONbITa; U

- obuwmn 0630p BapunaHTOB NMpaBoBOro 1 agaMMHUCTPATUBHOIO perynmpoBaHNA.

(b)  HOpuduyeckue U UHble B03MOXHbIe 8apuaHmbl Oelicmaull Ha pe2uoHaIbHOM YPOBHE

146. HekoTopble Mepbl NO yCTPaHEHMIO BbisiBNEHHbIX Npo6enoB LenecoobpasHee BCero
OCYLLECTBMATb HA PErMOHaNbHOM NN cyGpernoHanbHOM YPOBHE, YTO 00yCnoBneHo
npevMMyLLecTBamMm BbipaboTKM OBLLUX HOPM, YYPEXOEHUN U NPAKTUYECKUX Mep, OTpaxaroLLmx
obLue nnm YacTUYHO CXOXMe NpaBoOBble KyNbTypbl U CUCTEMbI TPAANLNOHHBIX 3HAHWUNA.
Kpome TOro, psg pervmoHanbHbIX OpraHn3aumi yxe urpatoT akTUBHYIO POrib Kak B pa3paboTke
HOBbIX MPaBOBbLIX JOKYMEHTOB, TaK U B HapallMBaHUM NoTeHLMana Ha NpakTM4eckoM ypoBHE B
MHTepecax ykpenneHus oxpanbl T3. MHorve ua BbillenepevncrieHHbIX MeXayHapoaHbIX Mep
MOXHO CTOINb e adEeKTUBHO OCYLLECTBIATbL HAa PpermoHanbsHOM ypoBHe. Heckonbko
NPUMEPOB TaKOro OCYLLECTBNEHWNSI COAEPXXaTCs B NpMBEAEHHOM Bbille 0630pe
MeXOyHapoaHbIX Mep. Bo3MOXHbIE Mepbl MOXHO Nogpa3aenuTb Ha cnegyowmne obuine
KaTeropum:

- MpaBoBble JOKYMEHTbI, 3aKrnoyYaemMble Ha permoHanbHOM, CybpernoHansHoOM u
[ABYCTOPOHHEM YPOBHSIX, BKIHOYasi Kak creumarnbHble MHCTPYMEHTbI, Tak U HOPMbI,
OCHOBaHHble Ha CyLLecTBYLEM 3akoHogaTenbCcTBa no sonpocam UC;

- MONUTUYECKMe AeKnapauumn Unu geknapaumm nosIMTUYECKOro YpoBHS, NPUHUMaeMble
Ha pernoHarnbHOM, cybpernoHanbHOM Uiy ABYCTOPOHHEM YPOBHSIX;

— TUNOBbI€ 3aKOHbI U Apyrune d)OprI 3aKOHOAAaTeES1bHbIX peKOMeH,EI,aLI,VIIZ,
npuHMMaemble Ha permoHaribHOM YpPOBHE;

— TUNoBbI€ NPOTOKOJbI, PyKOBOACTBA N pekoMeHaauun no npuMeHeHuo nepeanoBbiX
mMeToaoB pa60TbI, npnHNMaemMblie Ha permoHarnbHOM U Cy6peFVIOHaJ'IbHOM YPOBHAX;

- pervoHanbHble, cybpernoHarbHble U ABYCTOPOHHUE MHULMATUBLI U NMPOrpammbl,
NpU3BaHHble NOAAEPXKMNBATL YCUIUS NO YKPEnreHuto noteHunana obwmH B obnactun T3.

(c) KOpuduyeckue U UHble 803MOXHbIe sapuaHmbl delicmeull Ha HaUUOHaIbHOM YPOBHE

147. MHorue rocygapcTtea, a Takke o0 MHbI, CYLLLECTBYIOLLNE B 9TUX rocygapcTBax,
NPeAnpUHUMAIOT KOHKPETHbIE MHULMATUBLI NO pa3paboTke u peanunsaumm NpaBoBbIX N APYrNX
BO3MOXHbIX BApMaHTOB yCTpaHeHUs npobenos B 06nacty npaBoBov oxpaHbl T3. B pamkax
HacTosILLero aHanuaa npobenoB He CTaBUTCS 3adada AaTth NOSHbIN 0630p TaKMX UHULMATUB,
HO BKpaTLe X MOXHO OXapaKkTepu3oBaTb criegyowmm obpasom:
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3aKoHO4aTeNbCTBO B 0611acTu oxpaHbl T3, BKAOYas LOKYMEHTbI SUi generis u

aganTaumio Unn NepecMoTp HOPM CYLLIECTBYHOLLLErO 3aKoHoAaTeNnbCTBa Mo Bonpocam
nC;

OCHOBbI MOMUTUKN U aAMUHUCTPATUBHbIE MEXaHWU3MbI COAENCTBUS
pacnpocTpaHeHuto 1 oxpaHe T3, B TOM YMCIe B Taknx KOHKPETHbIX 06nacTax, kak
MeauUMHa 1 30paBoOXpaHeEHe, OXpaHa OKpY)KatoLLe Cpefibl U CenbCKoe X03S1CTBO;

TUNOBbIE MPOTOKONbI, PyKOBOACTBaA U pekoMeHgaunm no npuMeHeHuto nepegoBbiX
mMeToaoB pa6OTbI, npnHMmMaemMble HaluuoHarnbHbIMKW opraHamMmun unn gpyrumMmm
yypexaeHnAamu;

HaLMOHanbHbIe MHULMATMBbI M NPOrpaMmbl, obecnednBaoLLme ykpenneHme
noTeHumnana obLwmH No Bonpocam oxpaHsl T3.

[MpunoxeHune Il cnegyeT]



WIPO/GRTKF/IC/44/6
NPUNOXEHWE Il
TABJINMLA PE3YIIbTATOB AHAJIM3A MNMPOBEJIOB

HaHHas Tabnuua cooTBETCTBYET BONPOCaM, Yka3aHHbIM B NOANYyHKTax (a)-(d) pewweHuns, NpMHATOro Ha ABeHaguaTon ceccum MexnpaBuTenbCTBEHHOMO
komuteta BONC, B COOTBETCTBUM C YKa3aHHbLIM pELLEHMEM, C COOTBETCTBYHOLMMN OBHOBNEHUAMM, €CNN OHU ByAyT Npu3aHaHbl HeobxogmMmbimn. locne
pestoMme Tabnuubl NPUBOANTCA NoSHasa Tabnuvua pesynbTaToB NPeAcTaBeHHOro Beille aHanuaa npobenos.

COOEPXAHWE MPUITOXEHNA

PE3IOME TABJINLIbI

A. [OENCTBYIOWME MEPbI
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AcnekTbl oxpaHbl T3

(a) AencrByowme
Mepbl

(b) BbisiBneHHbIe npobGenbl

(c) n (d) CoobpaxkeHnsa n BapmaHTbl [ENCTBUN

Llenn n npuHumnbl
oxpaHbl NC
NPUMEHNTENBHO K T3

CyuwecTtaytome
AOKYMEHTbI
MeXayHapOo4HOro
nybnunyHoro npaea (He
cBsazaHHoro ¢ VC),
NOCBSILLEHHbIE NpaBam
KOPEHHbIX HapO/OB,
OXpaHe oKpyxatoLen
cpenbl (BkNoyas
©uopasHoobpasme u
reHeTn4eckne pecypchbl)

N CEenbCKOMY XO3ANCTBY.

ABTOPUTETHOE 3asiBIIEHNE O
ponun 3akoHodaTenbcTea n
Mep perynupoBaHus B
obnactn UC B peLueHun
npo6riem obLLEeCTBEHHOW
MONMUTUKKN, KacaroLmxea T3.
Llensmn Takoro 3asBneHus
MOryT ObITb:

- NPU3HaHNE LIEHHOCTU
cuctem T3 n ykpenneHue
YBXXEHUSA K HUM;

- NpUHATUE MEP,
OTBEYaKLMX pearnbHbIM
Hy>xgam HocuTenen T3;

- oxpaHa T3 oT HE3aKOHHOro
NpUCBOEHUS N apyrnx opm
HegoOpPOCOBECTHOIO U
HecnpasegMBoro
NCNONb30BaHWS;

- OXpaHa TBOPYECKON U
MHHOBALIMOHHOMN
AEeATEeNbHOCTN, OCHOBAHHOM
Ha Tpaguumsx;

- nogaepkka cuctem T3 n
paclumpeHue npas u
BO3MOXXHOCTEN HOCUTENen
T3;

MexayHapoaHbIn OroBOp Unu Aeknapaums,
npegycMmaTpusaioLLme obLwme NpuHLMNbI OXpaHbl
T3 B pamkax cuctembl IC, B KOTOpbIX:

- BbIpaXaloTCH Lienn OXpaHbl;

- mnsnararTcsa obLimMe NPUHLMNLI OXPaHbl.

CoobpaxeHust:

- posib NPaBOBbIX AOKYMEHTOB, YCTaHaBMMBAKOLLMNX
nMnepaTuBHbIE N OUCMO3UTUBHbBIE HOPMbI;

- NpoBeAeHMNe pasnuunsa Mexay npaBoBbIMU U1
agMVHUCTPATUBHbLIMK acnektamm npobnem;

- cornacoBaHHbIM MexayHapoaHbI Noaxon, a He
OTAENbHbIE HaLMOHamNbHbIE UHULMATUBSI;

- npeumyLLecTBa BblpaboTkn 6oree NpoYHbIX
OCHOB MOMUTKKN N OBLLMX COrNacoBaHHbIX
npuHumnos ByayLien paboTsl B 06ractu
NpaBoOBOW OXPaHhbl;

- HeobXxoaMMOCTb peLleHns BONPOCOB MO3UTUBHON
N 3alUUTHON OXpaHbl;

- pelleHne Takmx BONPOCOB, Kak obecneveHne
npeaBapuTeENbHOrO MHPOPMUPOBAHHOMO
cornacus 1 COBMECTHOO NMofIb30BaHMUS
Bblrogamu.
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AcnekTbl oxpaHbl T3

(a) Oencreyrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

- cogencrteume
crnpaBeannBomMy
pacnpeaenexunto Bbirog oT
ncnonb3oBaHus T3;

- NoOoLpEeHMNE UCMONb30BaHUSA
T3 B MHTEpecax 300pOBOro
pas3BUTUS;

- noaaepkka ycunum no
3awmre 1 coxpaHeHuwo T3.

OnpepeneHue
OXpaHocnocobHbIX T3

T3, apnsatowmecs
npeameTom
CYLLLECTBYHOLLMNX
NpaBoOBbIX AOKYMEHTOB,
He OTHOCSALUMXCSH K
chepe NC, 6e3 nx
TOYHOro NPaBOBOro
onpenenexHns

Pabouyee onpenenexne
MKIP

Pabouee onpeneneHne T3:

- B LENoM;

- B Ka4yecCTBe KOHKPETHOrO
o6bekTa npaBomn OxXpaHbl.

YToYyHeHue obLLMHHBIX
OCHOBaHWi Nnpas U
npaBoMo4nin

MNMpaBoBoe onpeaenexve T3, umetoLlee

obsi3aTenbHyto cuny:

- NpaBoBas ONpeaeneHHOCTb U AICHOCTb, HO,
BO3MOXXHO, HEMOMHOE OTpaXKeHMe BCEro
pa3Hoobpasus T3 1 cMCTeEM 3HaAHUN, a Takke
ObOLWLMH, aBnsaoLLmMxca Hocutenamm T3;

- YBSI3aHO C BONpocoM 06 o6beme oxpaHbl 1
coctaBe 6eHedmLMapoB.

CornacoBaHHasi MexayHapoaHasi XxapakTepuctuka
T3, He nmetowasa obazaTenbHON PUONYECKON
CcUnbl:

- B6nbwag onpegeneHHocTb, bonee NpoyHas
OCHOBa Aans paboTbl;

- He npegpocxuuatoTca bonee
dyHOaMeHTanbHble NPaBoBbIe BOMPOCHI 1 BONPOCHI
NONUTUKN

[No3uTrBHAA naTeHTHas
oxpaHa

CywecTaytoLias
naTeHTHas cuctema,
BKItOYasi cTaHaapThbl U

OTcyTcTBME NPSAMON OXPaHbI:
(i) KONNEeKTUBHLIX,
HakanamBaeMmbix

MepecMoTp unu agantauusi KpUTEPUEB U
CTaH4apTOB NAaTEHTOCNOCOBHOCTM AN yyeTa
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AcnekTbl oxpaHbl T3

(a) Oencreyrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

npoueaypsl,
npeayCcMOTPEeHHbIe
Cornawenuem TPUMNC
n PCT

OxpaHa 3HaKoB,
CUMBOJIOB U
HaMMeHOBaHUN,
cBsA3aHHbIX ¢ T3 1
cuctemamu T3

KYMYNSATUBHBIX U
nepegaBaembix 13
NoKoneHns B nokoneHue T3
KaK makoebix;

(i) cnctem T3 kak makoebix
(B OTNMYME OT KOHKPETHBIX
WHHOBaLUWN B paMKax CUCTEM
T3 n cpencts
YAOCTOBEPEHWS
NOANIMHHOCTM U OXPaHbl
OTNNYUTENbHbIX
obo3HaveHun n penytaumm).

notpebHocTern cnctem T3 1 KONNEKTUBHbLIX

WHTEpPECOB:

- Ha MEeXOyHapOo4HOM YPOBHE: A4S BbipaboTKn

COrnacoBaHHOro nogxoaa, u/unu

- Ha HauunoHarbHOM/perMoHanbHOM YpOBHE — Ans
COXpaHeHns HeobxoaANMON rMOKOCTMW.

YcTaHoBneHne oxpaHbl sui generis (CM. H1Xe)

Mpun3HaHme Toro, 4To, MOCKONbKY MHOrne T3
BbIXOOSAT 3@ paMKN NAaTEHTHOWM CUCTEMBI, ObIno Obl,
BO3MOXXHO, NpaBUITbHEN peLlaTb BOMNpPoChI,
KacaloLmecs cucteM MHHOBaL M, OCHOBaHHbIX Ha
T3, oToenbHO

N306peTeHus,
OCHOBaHHble Ha T3

KoHKpeTHble Mepbl MO
npusHaHuo T3,
npegycMmatpuBaemMblie
PCT, MK n MKI'P

OTcyTCcTBME NPUHATON
MeXayHapoaHOW HOPMBbI,
KacaroLlencsa KOHKPEeTHOro
MexaHu3ma packpbITUs
nHdopmaumm o T3 n
CBSI3aHHbIX C HAMU
reHeTM4YeCcKnx pecypcax:

- HECKOJbKO MpeasioKeHun
(KBP, BTO, BOUC)

BBeaeHne mexaHn3amMoB pacKpbITUA MHGOpMaLmm o

T3:

- Ha MeXayHapOAHOM ypOBHe — ANs BbipaboTku

corrnacoBaHHOro nogxoaa, u/wnm

- Ha HauMoHanbHOM/pernoHanbHOM YpPOBHE — A11S
COXpaHeHnss HeobxoaANMOon rMBKOCTH

YKpenneHue OCHOBHbIX MPUHLMUMOB AOrOBOPHbIX
obsa3aTenbCTB, perynupyowmux 4octyn Kk T3 B
pamMKax HaLMOHanNbHOro 3aKoHO4aTeNbCTBa NyTEM
BBeAeHUs TpeboBaHNA packpbITUSA 1 ApYrnx
ycnosun goctyna Kk T3.

HepackpbiTblie T3

O6Lwwe cTtangapThbl
TPWIMC B obnactu

OTcyTcTBME ONpeaeneHHbIX
HOPM B OTHOLLEHWN:

YTO4YHEHMe nnu aganTaumsi CyLecTBYOLNX HOPM
nnsa obecnevyeHns:
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AcnekTbl oxpaHbl T3

(a) Oencreyrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

OXpaHbl HEPACKPbLITOW

(i) T3, packpbITbIX B paMkax

(i) cuTyauum, Npu KOTOPOW OrpaHNYeHHoe

MHdopmaLmn onpeaeneHHon obLNHBI; pacnpocTpaHeHne NHpopMaLnmn B pamkax YeTko
(ii) T3, npeacraenstowmx ons | onpegeneHHon obLWKWHbI HE CHMTAETCs ee NOSHbIM
OOLMHBI HE KOMMEPYECKYHO, pacKpbITUEM OIS LWMPOKOW NyOnuku;
a KynbTYPHY/OYXOBHYIO (ii) oxpaHbl T3 gaxe B Tex crny4yasix, korga obLiunHa,
LEHHOCTb; ABNAOLLAACA UX NCTOYHUKOM, CHUTaET UX LeHHbIMU
(iii) packpbiTns T3, He Mo KOMMepP4YeCKUM NpuYnHam;
orpaHn4nBaemoro Hopmamu | (iii) nopsigka, NpyM KOTOPOM OrpaHUYeHUs,
TpaguLMOHHOro npasa u Hanaraemble HopMamu TpaauLMOHHOrO fnpasa u
obblyasmu TPaAMLMOHHOW NPaKTUKOWN, CHUTAKOTCA
A0CTaTOYHbIMW AN COXPaHEHUS
KOHMAeHUnanbHocTu/«TanHoro» xapakrepa T3.
3Haku n cumBonbl, 3akoHoaaTenbCTBO 3awmTHas oxpaHa 3HaKoB U CneunanbHble peecTpbl MaTtepuanos, CBA3aHHbIX C
cBsi3aHHble ¢ T3 O TOBapPHbIX 3HaKax CUMBOJIOB, CBsI3aHHbIX C T3, T3.
(BKrIOYas OT NPUCBOEHMS TPETHIUMM YcuneHue mep, HanpasneHHbIX NPOTUB
KOMNEKTUBHBIE W nuamm perncTpaLym ToBapHbIX 3HAKOB, MPOTUBOPEYaLLyX
CEpTUDMKALIMOHHbIE HOpMaMm Mopanu (CM. Takke YTOMHEHHbIV BapuaHT
aHanusa npo6enos B oxpaHe TBK).
3HaKu) ¥ Tonbko OXpaHa OT He3aKOHHbIX BUOB
reorpacpu4eckix MCNONb30BaHMA 3HAKOB Y CUMBOMOB, CBA3a@HHbIX C
yKa3aHusIx

T3, a He oxpaHa camux T3.

O0ObekThl T3,
oxBaTblBaeMble
06bI4YHOWN cncTeMon
oxpaHbl npas C

HekoTtopble T3 unu
anemeHTbl T3
noTeHumanbHo
OXBaTbIBAKTCS:

- HanpsiMyo —
HopMaMu npaea,

T3, He oxBaTbiBaeMble
CYLLECTBYHIOLLEN OXPAHON
npas C, Hanpumep:

- T3, He obnapgatoLme
HOBU3HOM;

CneumanbHas oxpaHa 0GBbEKTOB, eLle He NMEerLLnX
OXpaHbl:

- Ha MeXayHapo4HOM YpOBHE — A1s1 BbIpaboTKM
COrNacoBaHHOroO NoAxoaa;
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AcnekTbl oxpaHbl T3

(a) Oencreyrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

Kacarowmmmcs
NnaTeHToB, OXpPaHbl
HepacKpbITON
nHcpopmaumm n 6opbObI
C Hego6pocoBECTHOM
KOHKypeHUunen; n

- KOCBEHHO —
3akoHoaaTenbCcTBOM 00
aBTOPCKOM NpaBse U
CMEXHbIX npaBax,
oxpaHon TBK, oxpaHon
TOBapPHbIX 3HAKOB U
reorpadun4eckmx
yKasaHui, oxpaHom
obpasuoB 1 Hopmamm
npasa, KacarLwmmMmcs
HegoOpOCOBECTHON
KOHKYPEHLNN.

- T3, He obnapatowme
NaTeHTOCNOCOOHbIM
n3obpeTaTenbCKMM YPOBHEM;
- ny6nu4Ho packpbiTble T3
unu T3, He nognagatoLwmne
noa AencTBme HOpPM O
KOMMmepyeckon TanHe/
KOHbmaeHUnanbHoOCTM No
WHbIM MPUYMHaM.

Cpok gencraus
npegocTaBnsieMon OXpaHbl
NSIOX0 COOTBETCTBYET
acrnekTam pasBuUTUS U
CcoxpaHeHus cuctem T3,
CBSI3@aHHbIM C UX Nepepaden
13 MOKOMEHUs B NMOKOMEHue.

Mpu3HaHMe NpPSMOoro unu
Oonee KOCBEHHOro BKMaga
T3 B co3gaHue
NaTeHTOCNOCOOHbIX
n3obpeTeHun.

- Ha HauMOHanNbHOM/pernoHanbHOM YPOBHE — A4S
obecnevyeHnss MakcumarnbHOW rMOKOCTH.

AganTtauus cywecTsyowwmx mep B obnactu UC,
Hanpumep:

- TOMNKOBaHWEe Unu agantaums CyLLeCTBYHLLNX
MeXAyHapoaHbIX CTaHOapTOB ANs Haanexalero
yyeTa ob6bekToB T3;

- HauMOoHarbHble 3aKoHOAATENbHbIE U
a4MVHUCTPaTUBHbIE NHULMATUBBI (M 3BOMOLMS
npeLeaeHTHOro npaea), HanpaereHHble Ha
obecneyveHne NpuM3HaHusa oTAeNbHbIX cnuctem T3 B
pamMKax 3akoHogaTtenbcTBa no sonpocam MC.

Bo3aMOXHbI€ CyLLEeCTBEHHbIE COOBpPaXXeHUS:
KOMMIIEKCHbIN XapakTep T3 1 KONNEeKTUBHbIX Npas
Ha T3; npaBo HocuTenen T3 KOHTPONMPOBaTbL CBOU
NpUpoaHbIE PeCYpPChbl N pacnopsKaTbCs CBOUMU
3HaHMAMU; NpaBo YenoBeka Hocutenen T3 Ha
camoonpeneneHne; Nnpaso Hocutenen T3 Ha
npegsaputTensHoe NHPOPMUPOBaHHOE cornacue.
Mpu3HaHne ponun HopM TPaAAULIMOHHOIO Npasa u
CUCTEM 3HaHWI, OCHOBaHHbIX Ha 00Obl4asax, Ans
OXpaHbl 1 coxpaHeHusa T3.

NHTepechbl n npaea
OOLWMH Ha nx
Hakannueaemble U
KonnekTusHble T3,
nepegaBaemble 13
NOKONeHNs B MOKONeHne

OrpaHnyeHHas oxpaHa,
NpevMyLLIECTBEHHO B
KayecTBe
KOH(pmaeHumansHon
MHdopmMaumn

Mpamoe npusHaHne
KONJTEKTUBHbBIX NHTEPECOB U
npaB Ha HakanmMBaemble U
KonnekTusHble T3,
nepegaBaemble 13
NOKONEeHNs B NMOKONeHne

CneumanbHas oxpaHa KONNEeKTUBHbIX MHTEPECOB U
npaB Ha TPagULUMOHHbIE 3HAHMS Kak TakoBble (a He
Kak oTAenbHble 3NeMEHTbI, OXpaHsiEMble Kak
WHTENseKTyanbHble npaea):

- Ha MeXayHapo4HOM YpOBHE — A1s1 BbIpaboTKu
COrNacoBaHHOroO NoAxoaa;
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AcnekTbl oxpaHbl T3

(a) Oencreyrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

U UX KOMIMMEKCHbIe
CUCTEMbI TPALULMOHHbIX
3HaHWKM KaK TakoBble

OxpaHa LenoCTHOCTU CUCTEM
TPagMLMOHHBLIX 3HAHUI Kak
TaKoBbIX

NoTeHUManbHas
BO3MOXXHOCTb Hannuus npas
Ha T3 y HECKOMNbKMX OBLLMH

- Ha HauMOHanNbHOM/pernoHanbHOM YPOBHE — A4S
obecnevyeHnss MakcumarnbHOW rMOKOCTH.

CneunanbHasa oxpaHa UHTEPECOB U Npae ObLLMH Ha
CUCTEMbI TPAOULMNOHHBLIX 3HAHWUI KaK TaKkoBble:

- Ha MeXayHapoAHOM ypOoBHE — AN BblpaboTkM
COrnacoBaHHOro noaxoaa;

- Ha HaUMOHanNbHOM/pernoHanbHOM YPOBHE — ANs
obecnevyeHnss MakcumarnbHOW rMOKOCTH.

CneunanbHble
MeXaHn3Mbl oxpaHbl T3
OT HEKOTOPbIX
JEeNCTBUN, HAHOCALLMX
UM yiepb, n nx
HEe3aKOHHOro
NPUCBOEHUS

B 06biyHOM npase NC
TakMe MexaHu3mbl
OTCYTCTBYIOT.

T3 MOryT oxpaHsiTbCs
4YaCTMYHO C NMOMOLLbHO
A0roBopoB 1 6onee
obLwmx NpUHUMNOB
60opbOLI NpoTHB
HegoOpPOCOBECTHON
KOHKYpPEeHLn 1
HEeOCHoBaTEeNbHOIro
oboraueHus.

CM. oTAenbHbIE 3NEMEHTDI
HWXe

Hopma, HanpaBreHHasda
NPOTMB HEOCHOBATENBHOMO
oboralleHuns, He3aKOHHOro
NPUCBOEHUS U OENCTBUN,
npoTMBOpeYaLLnx YeCTHOMN

CneuuanbHas Hopma, 3akpenfieHHas Ha
MEXOYHapo4HOM YPOBHE A5l COOEeNCTBUSA
NPUMEHEHUIO COrfacoBaHHOro noaxoaa:

- NPaBOBOM AOKYMEHT, UMEOLLMIA 06s13aTENbHYI0
CUNY, €Crin CYMTAETCS, YTO YCNOBUS AN NPUHATUS
MEXOYHapOAHOW HOPMBbI YXKe CNOXUITUCH;
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AcnekTbl oxpaHbl T3

(a) Oencreyrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

KOMMEpPYECKON NpakTuke
NPUMEHNTENBHO K T3

- nonuTuyeckas Aeknapauusi, ecrnv npaBoBoe
cofepXaHue HopMbl Bce elle paspabaTbiBaeTcs.

CneunanbHas HopMa, 3akpeneHHas Ha
HaLMOHanbHOM/pernoHanbHOM ypOBHE, A1is
obecneyveHns MakCUMarnbHON rMBKOCTKH, Pa3BUTUSA
npaBoBou 6a3bl 1 obecrneveHms pasHoobpasns.

OnpegeneHHoe 3asBneHune
0 NPUMEHEHMM NpUHUMNa
npensapuTenbHOro
MHAOPMMPOBAHHOIO
cornacusa Kk T3, HocuTenamu
KOTOpPbIX ABMNATCSA OOLLNHbI

OKcTepputopmnansHoe
Npu3HaHWe npuHuuna
npeaBapuUTENbHOMO
MHAOPMMPOBAHHOTO
cornacus 1 cornatleHum o
AO0CTyne n COBMECTHOM
Nnonb30BaHMM BbIrogamu B
cydax TPeTbUX CTpaH.

CneunanbHas Hopma, 3akpenfieHHas Ha
MEXOYyHapo4HOM YPOBHE 41151 COOEeNCTBUSA
NPUMEHEHUIO COrflacoBaHHOro noaxoaa:

- NPaBOBOM AOKYMEHT, UMEOLLMIA 06s13aTENbHYIO
CUNY — €Cnu YCoBuA 4518 NPUHATUSA
MeXOYyHapoaHOW HOPMbI Y>Ke CNOXUIUCS;

- nonuTudeckas geknapauns — ecrnuv npaBoBoe
cogepxaHme HopMbl eLle BbipabaTbiBaeTcs.

CneunanbHas HopMa, 3akpensneHHas Ha
HauMoHanbHOM/perMoHansHOM YpoBHe, AN
obecnevyeHnsa MakcumanbHoOM rmbKocTn, pa3BUTUA
npaBoBoK 6a3bl 1 0becneyeHus pasHoobpasus.

Hopwma,
npegycmatpuBeatoLlas
onpeaeneHHoe ykasaHue
OOLWMHBI, iBASAOLLENCS
NCTOYHUKOM T3, npwu
mcnosnb3oBaHum T3,

CneumvanbHas HopMma, 3aKpenneHHast Ha
MeXa4yHapoaHOM YPOBHE Afsi COOAENCTBUS
NMPUMEHEHMIO COrNacoBaHHOIO NoAxXo4a:

- NPaBOBOW JOKYMEHT, UMeoLLuii 06513aTenbHYo
CUINY — eCrnu yCrnoBus Ansi NPUHATUSA
MeXAYHapOOHON HOPMbI YXKe CIOXWUIIUCH;
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AcnekTbl oxpaHbl T3

(a) Oencreyrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

0[JHO3HA4YHO CBSAA3aHHbIX C
Takon ObOLLMHOWN.

- nonuTUYeckast Aeknapaums — ecrnv npaBoBoe
coaepxaHve HOpMbI eLlle BolpabaTbiBaeTcs.

CneumanbHas HopMa, 3akpenneHHas Ha
HaunoHanbHOM/permoHanbHOM ypOBHE, Ans
obecneyeHnst MakcMMarnbHOWM rMBKOCTH, pasBUTUS
npaBoBou 6a3bl 1 obecneveHms pasHoobpasus.

Hopma, HanpaBreHHasda
npoTne oopm
ncnonb3oBaHusa T3,
SABMSOLLMXCSA
OCKOpOUTENBbHLIMK MO
KyNbTYPHbIM UIN SYXOBHbIM
NPUYNHAM UNN HapYLLAKLLINX
NX LEeNoCTHOCTb

CneunanbHas Hopma, 3akpenfieHHas Ha
MeXOyHapoaHOM YypPOBHe A11sl COOeNCTBUA
NMPUMEHEHUIO COrTacoBaHHOMO noaxoaa:

- NPaBOBOM AOKYMEHT, UMELOLLMIA 00s13aTENbHYI0
CUNY — ecnu ycnoBusa ans NpUHATUS
MeXOYHapoaHOW HOPMBbI Y>Ke CNOXUITUCH;

- nonuTudeckasa geknapauus — ecrnv NnpaBoBoe
coaepxaHne HopMbl elle BbipabaTbiBaeTcs.

CneumanbHasi Hopma, 3aKkpensieHHas Ha
HauMoHanbHOM/perMoHanbHOM YpOBHe, ANs
obecneyveHns MakCUMarnbHON MMBKOCTKU, Pa3BUTUS
npaBoBou 6a3sbl 1 obecneyeHus pasHoobpasus.

MaTeHToBaHMe T3,
Hapyliawowiee
MPUHLMMbI NATEHTHOrO
npaea

CyuwecTtaytouiee
naTeHTHOe npaBso
npegycmartpusaet
nogady 3asiBKu,
OCHOBaHHOM Ha
noanMHHON
nHcpopmaumm 06

BoamoxxHas
HeonpeneneHHOCTb HOPM
naTeHTHOW cucTeMbl Ans
onpeaenenus
n3obpeTaTenbLCKoro Bknaga
HocuTensa T3.

Ha mexayHapoaHOM ypoBHe:

- MexayHapoaHas Hopma, nMmetoLLas
obaszaTenbHyto cuny;

- aBTOPUTETHOE TOSIKOBAHME CYLLIECTBYIOLLMX HOPM;

- monuTMYecKas aeknapauus.

Ha HaumoHanbHoOM YPOBHE!
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AcnekTbl oxpaHbl T3 (a) Dencreyrowme

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

napI/I)KCKaFI KOHBEHLUUA

TakoBbIX 6e3 cornacus u
yyactusa Hocutens T3;

Mepbl

n3obpetaTene OnpepgeneHHas Hopma, — KOHKPETHbIE MONpPaBKN K HAaLMOHANbHOMY
(n3obpeTtarensx), HanpasrfieHHasi NPOTMB: naTeHTHOMY 3aKOHO4ATENbCTRY.

a TaKke Hanuume

pearbHOro - NaTeHToBaHusA

n306peTeHus. TPaANLMOHHBIX 3HaHWUI Kak

HOpPMAaTUBHbIE aKTbl;

— NpeasioKeHns B
pamkax KBP, BTO,
BOWC.

npegycMmatpusaet - NaTeHToBaHue
onpeaeneHHoe n306peTeHns, co3gaHHOro

yNOMUHaHue Gnarogaps He3aKOHHOMY

NOASIMHHOrO NPUCBOEHUIO TPAANLIMOHHbIX

n3obpetaTens. 3HaHUN

CneumnanbHble MpenBaputensHoe Ha mexayHapoaHOM ypoBHe:

TpeboBaHusa O NHOpMMpPOBaAHHOE cornacue | - MexayHapoaHas Hopma, nvetoLLas

packpbITUn Ha ucnonb3oBaHne T3 00s13aTENbHYO CUny;

nHopmaumm - aBTOPUTETHOE TOSIKOBAHME CYLLIECTBYIOLLMX HOPM;
NPUMEHUTENBHO K T3: - nonuTMYecKas geknapaums.

- HauMoHanbHble/

pernoHarnbHble Ha HaunoHanbHOM ypOBHE:

- KOHKPETHbIE NonpaBky K HaLMOHalnbHOMY
naTeHTHOMY 3aKoHOoAaTeNbCTBY

A. OENCTBYIOLWWE MEPbI

O6s3amenbcmea, HOpMamueHhble NoJI0OXXeHUA U 803MOXXHOCMU 8 obniacmu obecriedeHus OXpakHhbl T3, YyXKe cywecmeyruwue Ha Me)KayHapOOHOM ypos8He

dopma oxpaHbl O61bemM oxpaHbl

YyutbiBaemble hakTopbl
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Mo3nTnBHasA nNaTeHTHas
oxpaHa T3

B cooTBeTCTBMM C NpUHLMNAMKU OENACTBYIOLLEN
NaTEeHTHOW CUCTEMbI MOTYT OXPaHATLCA HEKOTOpbIe
anemeHTbl T3, HO He cuctembl T3 KakK TakoBble.

MpaBo AOMKHO BbiTb MNOMYYEHO OT PAKTUYECKOrO
n3obpetatens (n3obpetarenen), BkoYyas
HocuTens (HocuTtenen) T3.

[nga Toro, 4To6bLI OXpaHa umena cuny, obnagatenu
naTeHTocnocobHbIX T3 AOMKHbBI NpeanpuHMMaTh
aKTUBHbIE OENCTBUA.

MexayHapoaHble cTaHaapThbl
obecneynBaloT 3HAaYNTENBHYO MTMOKOCTb
B peLLEeHMM BONPOCOB
naTeHTocnocobHocTn T3, BKtoYas:

- onpegerneHne noHATUs
«n306peTeHuny;

- TOJIKOBaHME KPUTEPUEB OXPaHbl
(HoBU3Ha, M306peTaTenbLCKNA YPOBEHD,
None3HoCTb) NPUMEHNTENBHO K T3;

- UCKNtoYeHne 13 cpepbl oxpaHbi
NaTeHTOCNOCOOHbIX OOBHEKTOB B
COOTBETCTBUU C LIensiMu obLLecTBEHHOM
NONUTUKN.

3awmTHast oxpaHa T3 B
pamkax naTeHTHOW CUCTEMbI

3HaunTenbHas YacTtb T3 B NpuHLMNE OXpaHseTcs
OT HE3aKOHHOro NCMONb30BaHUA B hopme
NnaTeHToOB — HaNpuUMep, Koraa 3asiBUTenNb NbiTaeTcs
nony41Tb NpaBa Ha T3, co3gaHHble ApyruMu
nmuamum.

KoOHKpeTHbIE MepbI BKITHOHAIOT:

- ynydweHue goctyna Kk uHgopmaumm o T3 kak
N3BECTHOM YPOBHE TEXHUKM MPU OCYLLECTBIIEHNMN
naTeHTHbIX Npoueayp 6e3 co3gaHnsa BO3MOXHOCTEN
He3aKOHHOro npuceoeHus T3 (Hanpumep,
BkrtoveHne T3 B MUHUMYM gokymeHTaumn PCT,
NPUMEHEHNE onpeaeneHHbIX CTaHOapTOB
AoKkymeHTupoBaHusa T3, otpaxeHue T3 B MIK);

- pekomeHgaumm no aKcnepTn3e NaTeHToB,
cBsi3aHHbIX ¢ T3;

- nopTansl, ceTeBble NHTEPdENCHI N Hagnexawme
0a3bl gaHHbIX No T3 1 cBA3aHHBIM C HUMU

OnaceHuns OTHOCUTENBHO TOrO, YTO
OTKpbITME JocTyna kK T3 B pamkax
naTeHTHbIX Npoueayp MOXeT
NpMBOAMUTb K HEXenaTernbHOMY
He3aKOHHOMY npucBoeHuto T3
TPETbMMM NNLLAMWN.
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reHeTn4eCknm pecypcam ana ncnofib3oBaHnd B
NaTeHTHbIX npoueaypax.

CneumarnbHble MexaHU3Mbl PacKpbITUS
nHdopmaumm o T3 n ceA3aHHbIX C HUMK P B
naTeHTax, npegycMaTtpuBaeMble HauMOHanbHbIM
3aKoHOAATEeNbLCTBOM, BKNOYas:

- pacKpbITUE UCTOYHUKA UK NpoucxoxaeHus T3;
- packpbiTUe MHGOPMaLIMK O HaNUYKUm
npeaBapuUTenbHOTrO MHPOPMUPOBAHHOIO Cornacus;
-packpbITMe MHOPMaLUM O paBHOMPABHOM
COBMECTHOM MOJb30BaHUN BbIrogamu.

HaunoHanbHble cucteMbl obecneyeHns 4ocTyna u
COBMECTHOrO MoJSib30BaHMsA Bbirogamm

AKTUBHOE MeXxayHapoaHoe
obcyxaeHue N aHanm3 KOHKPEeTHbIX
TpeboBaHMI pacKpbITUA MHGOPMaLUKN O
T3, B TOM uncne nx apekTMBHOCTM B
npeaoTBpaLLeHNN HE3aKOHHOIo
npuceoeHus T3.

- BOHHCKME pykoBOASALLME NPUHLMNDI
(KBP)

- NpeanoXeHnsa o HOBLIX TPeOOBaHMSX,
BHocumble B BTO n BOUC.

HepackpbiTbie T3

MpegycmaTpuBaeTcsa oxpaHa T3, koTopble
COXpaHATCA B TanHe, 06nagaT KOMMEpPYECKon
LEeHHOCTbIO Grarogaps Nx COXpaHeHUIo B TavHe U
ABNATCA OO BEKTOM pasyMHbIX Mep Mo UX
COXPaHEHUIO B TalHe.

CtaBaTtca crneaytome KOHKPETHbIE
BOMNPOCHI:

- B KaKux criyyasax packpbitne T3 B
pamMkax OBOLUMHbBI CYUTAETCS UX
«COXpaHeHneM B TanHe;

- ponb TPaaMLMOHHOIO Npasa u
NPaKTUKK;

- OXpaHa 3HaHWK, KOTopble NMEIDT
OYXOBHYIO N KYNbTYPHYIO LEHHOCTb AJ1S
OOLLUMHbBI, HO HE NPeaCTaBNAlT ANs Hee
KOMMEPYECKON LLeHHOCTH.

OxpaHa oT HegOOPOCOBECTHOMN
KOHKYpeHLun

OxpaHa oT:

- OEeNCTBUI, NOpOoXAaloLmMX CMeLLeHnE;

- JNOXHbIX YTBEPXKAEHUIN B X04€ TOProBnu;

- yKasaHun unu 3asiBrieHnn, cnocobHbiX BBOAUTb
ny6nuky B 3abnyxaeHue.

'Mbkasa nHTepnpetaumnsa mep no 6opbbe
C He4OBPOCOBECTHOM KOHKYPEHLMEN,
NO3BOMNAKOLLANA BKNOYNTL B HUX Bonee
obLLee NpaBuo, HanpaBneHHoe
NPOTUB HEOCHOBATENBHOTO
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oboralieHns 1 He3akOHHOro
NPUCBOEHMUS.

OxpaHa oTNnYnNTENbHbIX
o003HavYeHun

MprmeHsieTcsa He K T3 Kak TakoBbIM, a K
OTNMYnTENbHBIM 0603Ha4YEeHSAM U CUMBOIIaM,
CBSI3aHHbIM C NPOAYKTaMu, OCHOBaHHbIMK Ha T3, B
YaCTHOCTU:

- TOBapHbIM 3HaKaMm Ha ToBapbl U ycnyrm ¢ T3 B
KayecTBe KOMMNOHEHTA;

- KONMNEKTUBHbIM M CEPTUPMKALNOHHBIM 3HaKaM;

- reorpadnyecknum ykasaHusM.

3akoHoaaTenbCTBO
0 NPOMBbILLIIEHHbIX 06pasuax

npOMbIUJJ'IeHHbIe o6pasu,b|, ABnAarownecsd HoBbiMn
nnn opurnHarnbHbIMW.

B03MOXHOCTb MCKIMOYEHMS
onpeaeneHHbIX 06pasuoB U3 OXpaHbl,
NMPOANKTOBAHHOIO rMaBHbIM 06pa3om
TEXHUYECKMMM U (PYHKLMOHANBbHBIMU
COOBpaKEHUSAMM.

ABTOpPCKOE NpaBo U CMEXHbIe
npasa (Bknto4as oxpaHy 6a3
AaHHbIX U UCNOMHEHNIA
BblpaxkeHn cponbknopa).

OxpaHa He 3HaHWI kaK TaKkoBbIX, @ CPeaCcTB 3anuncu
n nepegayn T3, ocobeHHO oxpaHocnocobHbIx TBK.

CM. yTOYHEHHbIN BapuaHT aHanuaa
npo6enos B oxpaHe TBK (gokymeHT
WIPO/GRTKF/IC/37/7)

MexgyHapogHoe nybnuyHoe
npaBso

KBP: T3, cBsizaHHbIe ¢ BropasHoobpasnem u
NMeloLLNe 3HaYeHME OIS COXPaHEHUs n
YCTOM4YMBOrO MCMOSb30BaHNSA 61onormyeckoro
pa3Hoobpa3sus

MAOMPPIC ®AO: T3, cBsi3aHHbIE C FEHETUYECKUMN
pecypcamu pacTeHun ansa NnpouM3BoACTBa
NPOAOBOSILCTBUSA U BEAEHMS CEITbCKOro X03ancTea
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Hpyrne mexgyHapoaHble
OOKYMEHTbI

OMNKPOOH: geknapaums, He umetoLlas
00a3aTenbHOM CUnbl, B KOTOPOW pasbsACHAIOTCS
npaBa KOPEHHbLIX HApOoaoB, kacatowmeca T3.

BoHHCKMe pykoBoOAsILME NPUHLMMbI:

T3, cBs3aHHbIe ¢ BropasHoobpasnem 1 umeroLmne
3Ha4eHuMe A1 COXpaHeHusi U YCTOMYNBOro
ncnonb3oBaHna 6GUONOrM4ecKoro pasHoobpasus.




B. MPOBEJbI, CYWECTBYOWWE HA MEXKOYHAPOOHOM YPOBHE
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AcneKT oxpaHbl

BbisiBneHne npobena B oxpaHe

KoHkpeTHble coobpaxeHus

BbisiBNeHne oxpaHoCnocobHbIX
T3 unu BeipaboTka mx
onpenenexHus

OrtcytcrBme doopmanbHoro onpegenenuns T3,
noanexatiero oxpaHe, HECMOTPS Ha yNOMUHaHWe
T3 B HECKOMBbKUX MEXOYHAPOOHbIX OKYMEHTaxX
(kacaroLumxcst KOHKpeTHbIX obnacten T3).

OneMeHTbl onpeaeneHns, BoipaboTaHHOMo B
pamkax gearenbHoctn MKIM'P

Mpo6enbl B oopmynmpoBke
onpeeneHHbIX Lenen oxpaHbl

BHyTpeHHsAs ueHHOCTb cuctem T3

Cuctembl T3 kak BaxkHas popma MHHOBaLMN
YBaxeHue cnuctem T3 1 KynbTYPHbIX N OYXOBHbIX
LLEHHOCTEN UX HocuTenen

YBaxeHue npaB HocuTenen n xpanutenen T3
CoxpaHeHnune T3 n ykpenneHune cuctem T3
CoxpaHeHune n nogaepxaHve TpaguumnoHHbIX (OpM
XN3HU

Mognepxka MHHOBaUUKM B pamkax cuctem T3
Mopopepxka ycunuii no 3awmre n coxpaHeHuo T3
lMpeceyeHne He3aKOHHOTO MPUCBOEHNS U
HeJo6poCcOBECTHOIO N HeCrnpaBeaIMBoOro
ncnonb3oBaHusa T3 1 NooLpeHne paBHONPAaBHOMO
Nonb30BaHMA Bbirogamu, CBA3aHHbIMKU € T3
Ob6ecneyeHne goctyna k T3 1 Ux ncnonb3oBaHus
Ha yCnoBuAX NonyyYeHus npegsapuTenbHOro
MHGOPMUPOBAHHOIO cornacus

CopgencTame yCTOMYnMBOMY pasBuTUO OBLLMH 1
npaBOMEPHON TOProBOW NPaKTUKN, OCHOBAHHOW Ha
ncnonb3oBaHun cuctem T3
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OrpaHnyeHne npegocTaBneHns Unm
OCYLLECTBIEHMS HEHaanexaLumx
NHTENNeKTyanbHblX Npas Ha T3

lpobernki 8 cyuwecmsyrowux
npasosbix MexaHu3max

OObekTbl, He 0XxBaYyeHHble
oxpaHomn

T3, He oxBa4yeHHble CyLLEeCTBYOWNMK ddopMamm
oxpaHbl npas UC:

- T3, He obnapgatoLlme HOBU3HOW;

- T3, He obnagaroLne nsobpeTaTernbCKUM
YpPOBHEM,;

- T3, koTopble 6bInn NYGMYHO PACKPLITHI UMK HE
noanexart OxXxpaHe B Ka4eCTBE HepacKpbITON
NHGOPMALIMN MO UHBIM NPUYMHAM.

CM. NyHKT A, BbllLe

HakannuBaemble T3 B KONNEKTMBHOM BnageHuu,
nepegaBaemMble U3 NOKONEHUS B MOKOJIEHNE, HE
oTBevatoLLMe onpeaeneHnto HepacKkpbITON Nnn
KOH(pmnaeHumansHon MHopMaLmn.

KomnnekcHas cuctema TpaauUMOHHbIX 3HaHWUI Kak
TakoBas

He npusHaBaemble
GeHedmumapsl nnm
npaBoobnagarenu

KonnekTueHble npaBa, MHTEPECHI U NPaBOMOYKS B
pamkax cuctembl T3
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®opMbl MCNONb30BaHNSA U
ApYyrue OencTeus, KoTopble
Henb3s NPefoTBPaTUTL B
pamKax CyLLEeCTBYHOLLErO
npaBsa

OnpepneneHHas Hopma, 3anpeLlaroLlas He3akoHHOe
nateHtoBaHue T3

CneuuanbHoe TpeboBaHmne 0 packpbITun
naTeHTHom nHdopmauum, kacarowencsa T3

OxpaHa oT HeocHOBaTeNbHOro oboraLleHnsa nnu
He3aKOHHOro npmucBoexus T3

I'IpaBo Ha yKa3aHne NCTOYHUKa
N coxpaHeHne LennoCTHOCTH

MpepoTBpaLleHme ncnonb3oBaHus T3 6e3
onpeaeneHHoro ykasaHust OOLMHbI, SBNSIHOLLENCS
MX NCTOYHUKOM.

MpepoTepalleHne opm UCnonNb3oBaHUs,
OCKOPBUTENBHbIX A5 OBLWKH NO KyNbTYPHbLIM Ux
AYXOBHbIM MPUYMHAM UK HapyLUAKoLLMX
LLenocTHoCcTb T3

MpenBaputensHoe
WHOPMUpPOBaHHOE cornacue
Ha ncnonb3oBaHue T3

OTcyTcTBME OnpeaeneHHoro NnpusHaHms
Heob6XxoANMOCTM NCnpaLLUMBaHUS
npegeapuTenbHOro MHPOPMUPOBAHHOIO cornacust
HocuTenen T3 gns nonyvyeHust 4ocTyna K
onpeaeneHHbiM chopmam T3.

YTOYHEHMe yCrioBuin OXpaHbl HEPaCKPbITON
WHdopMaLMn Kak cpecTBa OCyLLEeCTBNEHNS rnpasa
Ha npegBapuTenbHOEe NHPOPMUPOBAHHOE
cornacue

Heo6xoanmMocTb yTOMHEHUS NpUHLMNA
npeaBapuUTENbHOMO
NHOPMMPOBAHHOIO Cornacusi Ha
ncrnonb3oBaHue T3, obnagaTenamm
KOTOPbIX ABMSKTCA HECKONBbKO OOLLMH 1
KOTOpble yXXe pacKpbITbl 3a Npeaenamm
obLWmHbI € ee cornacuna (Mon4anueoro
UnNn SBHOro) unun 6e3 TakoBoro.




WIPO/GRTKF/IC/44/6
Mpwunoxenwue Il, cTtp. 18

MpyHUMN NpeaBapUTENbHOIO
NHOPMUPOBAHHOIO cornacus
Ha ucnonb3oBaHue T3 n
naTeHTHas cuctema

OTcyTcTBME OnpeaeneHHon NpaBoOBON CBA3N
Mexay NpUHLMNOM npeaBapuUTensHOro
WHOPMUPOBAHHOIO COrnacusa Ha Ucnosib3oBaHne
T3 n nateHTOBaHUEM:

- T3 Kak TakoBbIX; U

- n306peTeHnin, OCHOBaHHbIX Ha T3

MpeoycMoTpeHHOEe OEeNCTBYHOLLMM
3aKoHOAaTeNbLCTBOM 06513aTENBCTBO
yKasblBaTb NOANIMHHOIO n3obpetarens
N OCHOBbIBATb MATEHT Ha npase
COBCTBEHHOCTN, NpegoCTaBNEHHOM
n3obpeTaTenem.

lMpaBo Ha cnpaseanueoe
COBMECTHOE Mnorb3oBaHve
Bblrogamm

OTcyTcTBME NpaB Ha NonyyYeHne cnpaBeanmBoro
BO3HarpaxaeHus Unu gpyrux Bbirog (Bkntovas
BbIFOAbl, 4OMYCTUMbIE C TOYKUN 3pEHUS
TPaAWNLUMOHHONM KynbTypbl U ApYrUe Bbiroabl
HeOEeHEeXHOro xapakrepa).

MoTeHumanbHas ponb TpagnunoHHOro
npaBsa un o0blyaeB B onpepgeneHnn Toro,
Kakmne BbIroabl ABNAKTCA
cnpaseasinBbiMn N Haanexawmmn.




C. COOBPAXEHNA KACAIOWWMECA ONPEAOENEHUA LENNTECOOBPA3HOCTU YCTPAHEHWA MNMPOBENOB

Xapaktep cooGpaxeHus

Bonee nogpo6Has xapakTepucTuka

lNpuHyunuansHsie
coobpaxeHusi

MexayHapogHoe npaso K
nonuTuka

Bkntovyaa npaBoBble 06513aTeNbLCTBA U YCNOBUS
perynupoBaHus, KacalLmnecs:

- coxpaHeHusi bropasHoobpasnsi n 6opbbbl €
ONyCTbIHUBAHWNEM;

- MpaB KOPEHHbIX Hapo4oB;

- YCTOM4YMBOW NONUTUKM B 06N1acTy 3gpaBOOXpaHEeHNs n
obecneyeHuns gocTyna K nekapcrteam

CoumanbHble, KynbTypHble,
nonuTUyecKue un
3KOHOMUMYECKME CoobpaXKeHus

- yCUneHve BHUMaHWA K 3asiBNeHUsM O HapyLLUeHUn
cnpaBeanIMBOCTU B CBSA3U C HE3AKOHHLIM NMPUCBOEHMEM U
NPOTMBOMNpPaBHbLIM UCMoNb3oBaHnem T3

- ponb T3 B 06ecneyeHnn yCToNYnBOro pa3BuTus Ha
HW30BOM N MECTHOM YpOBHE

- CBA3b Mexay oxpaHon T3 u KynbTypHON 1 coumanbHON
NMOEHTUYHOCTBIO OBLLUH

- MPOMBILSIEHHOE U KOMMepYeckoe ocBoeHne T3

- ponb T3 B peLLeHnmn 3Konornyecknx npobnem u
npobnem, CBA3aHHbIX C U3MEHEHMEM Knumarta

- ynomuHaHue T3 B LenoM psiie KOHTEKCTOB
perynupoBaHus.

Ponb oxpaHbl T3 B 6onee
LUMPOKOM KOHTEKCTe
pa3paboTKn NONUTUKA

- oxpaHa 6rnopasHoobpasusi u paBHoONpaBHOE
COBMECTHOE MONb30BaHNE NpenmMyLLEeCcTBaMK,
co3sgaBaembiMy BuopasHoobpasmem;

- NMpW3HaHWEe NpaB KOPEHHbIX HAPOAOB;
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- cogencTBue YKpenneHuo NpogoBOfibCTBEHHOM
GesonacHocTn 1 obecnedyeHnto pasHoobpasus
NPOOOBONIbCTBEHHbIX CENbCKOXO3ANCTBEHHBIX KYNbTYp;
- obecneyeHne 4oCcTyna Kk 3gpaBOOXpPaHEHNIO,
COOTBETCTBYIOLLEro TpeboBaHNSIM KynbTypbl ;

- YCTOW4YMBOE pa3BUTME HA HU3O0BOM M MECTHOM YPOBHE;
- CMsIrYeHue nocrnencTBmMi U3MEHEHUN KIMmaTa;

- pacluMpeHne YacTUYHOro CoBMNafeHUs TPaauLMOHHbIX
3HaHWI KaK TakoBbIX U opmUManbHbIX AUCLUNINH B
obnacTtn buoTexHonormm

- BKIlag CUCTEM TPaLMLMOHHbBIX 3HAHUI B
WHHOBALMOHHYIO AEeATENbHOCTb M 0becneyeHmne
KyNbTYypHOro pasHoobpasus.

KoHkpeTHble coobpaxeHust
npaea v perynmpoBaHusi

— MOCKOSIbKY B pamMKax MHOMMX HaLMOHAamNbHbIX U
pernoHarnbHbIX MPOLECCoB Yxe HabrnogaeTca TeHaeHUMs
K ycuneHuto oxpaHbl T3, 6e3 pa3sutus ee
MeXAyHapoa4HOro N3MepeHus, No3BONsOLEro co3aasaTb
o6uwyto nnaTopmMy Ans HauMoHarbHbIX U PermoHanbHbIX
cuctemMbl oxpaHbl T3, 3Tn cuctembl ByayT UMeTb
pa3HONaHOBbIN XapaKkTep, YTO MOXET Bbl3blBaTb
TPYAHOCTU M ApYyrue NpensaTcTBuS;

- HEesiICHOCTb HOpM MexayHapoaHoro npasa NC B
obnacTtax, MMerLWwmnx oTHoLweHne K T3 1 TpaanUMOHHbIM
cucTteMam 3HaHUM U UHHOBaLMN, MOXET UMETb
onpeaeneHHble CUCTEMHbIE NOCNEACTBMS;

- MNOTeHuMnanbHble NONOXUTENbHbIE CIEACTBUSA
YMEHbLUEHWSI NPaBOBOW HEOMNPeAENeHHOCTM No
BO3MOXHbIM BOMpocam npaB cobCTBEHHOCTM Ha T3 1
OTBETCTBEHHOCTM 3@ UX COXPaHHOCTb;

- NIOCbl U MUHYCbI HANM4nMs equMHOro MexayHapoaHoro
noaxoAa K peLleHuo BonpocoB oxpaHbl T3.
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KoHkpeTHble coobpakeHus,
HanpaBfeHHbIe NPOTMB
yCTpaHeHust npobenos

- BEepPOATHOCTb TOro, YTO yCTpaHeHne onpenerieHHbIX

npobenoB Ha MeXayHapoAHOM YPOBHE, AaXe eCrin 3TU
npobenbl YeTKO onpefesneHbl, B HAaCTosILEE BpeEMS
npexaeBpeMeHHO, NOCKONbKY HEOBX0AMMO HaKOMUTb
fonbLue onbiTa Ha HaUMOHAINbHOM YPOBHE U
opraHmsoBaTb OOMEH 3TMM OMbITOM B Ka4ecTse
npeaBapuUTENbHOrO YCroBUS nonyyYeHns donee
onpeaeneHHbIX pe3ynbTaToB Ha MeXayHapoaHOM
YPOBHE;

pasHoobpasue T3 1 Bnageowmx uMm obLLMH, KOTopoe
MOXET OCJTOXXHATb HOPMOTBOPYECKMIA MPOLIECC B €r0
MeXAyHapo4HOM U3MEPEHUN;

HEsICHOCTb BOMPOCOB, KacatoLMXCA npas U
BO3MOXHOCTEW MHOCTPaHHbIX NpaBoobnagaTenen,
Takux, Kak obLWmHbI, ABnaoLwmecs Hocutenamm T3,
CYLLIECTBYHOLLMX B COBEPLUEHHO MHbIX KYNbTYPHbIX 1
coumanbHbIX YCIOBUSX;

- BO3MOXHasi HEOOXOANUMOCTb aKTUBMU3ALNN 1

AveepcnduKaLMmn KOHCYNbTauUoHHbIX NpoLeayp,
KOTOpble HeOBXOANMbI A0 NPUHATUS MOObLIX Cepbe3HbIX
NONUTUYECKMX N NPABOBbLIX LOKYMEHTOB, NOCKOSbKY MX
nepecMoTp Nnocrne Ux NPUHATUS MOXET ObITb CIOXKHbLIM
N 0OPOroCTOSALLMM.

WIPO/GRTKF/IC/44/6
Mpwunoxenwue I, ctp. 21



WIPO/GRTKF/IC/44/6
Mpwunoxenwue Il, cTp. 22

D. BAPUAHTbI AENCTBW NO YCTPAHEHMUIO MOBbLIX BLIABMEHHbLIX MPOBENOB, KOTOPLIE Y>KE CYLECTBYIOT W MOIYT BbITb
PA3PABOTAHbI

Bo3MoXHble BapuaHTbl AencTBui Ha | KOHKpeTHble coobpaXKeHUs, Kacalolmnecsl Takux BapuaHToB
PasnnNYHbIX YPOBHSAX

MexxayHapoaHbIi ypoBeHb

(i) MexayHapoAHbI LOKYMEHT M Kakme KOHKpeTHble HOPMbI Y€ B OCTaTO4HOW CTeneHn oOpMUNUCE B CBOEN
AOKYMEHTbI, UMeoLwuii (MmetoLme) coaepxaTenbHOM YacTu, Tak YTO UX 3aKpenneHne B BUAE MEeXOYHapPOOHbIX HOPM,
obs3aTenbHyo cuny; UMetoLLMX 06s3aTENbHYO CUIY, MOXET CYMTATbLCS CBOEBPEMEHHBLIM?

- HOpPMbI, KacatoLwmecsi oxpaHbl camunx T3;
- HOpPMBbI, Kacatowmecs nNpu3HaHusa T3 B NaTEHTHOM CUCTEME M ApYrMx obnacTtsx
3akoHogaTtenbcTBa no sonpocam NC

(i) ybegutenbHble nnm Kakue cyuiecTBytome HopMaTMBHbIE NONOXEHWUS U NPaBOBbIE NPUHLMMLI MOTYT

apryMeHTUpoOBaHHbIe BEpCUN Nnn ObITb NogxoaAWMMN Ansa yéeauTenbsHON HTepnpeTaumm NpUMeHnTensHo K T37?

AopaboTaHHble BapuaHTbI Hanpumep:

CYLLLeCTBYHOLLUX NPaBOBbIX - HOpPMBbI, KacaroLmecs npecevyeHns HegobpoCOBECTHOW KOHKYPEHLNY;

AOKYMEHTOB; - HOpMbl NATEHTHOrO NpaBa v Apyrnx cdep 3akoHogaTenbcTea no sornpocam NC;
- HOpMBbI, KacatoLmecs oxXpaHbl HEPACKPbITON UM KOHUAEHUMANBHOM
NHopMaLmK.

(iii) HopmaTMBHLIN MeXAYHapPOAHbLIN Kakne HopMbl, CTaHOapTbl M NONUTUYECKNE NPUOPUTETLI MOTYT ObITb COrfacoBaHbl B
AOKYMEHT My LOKYMEHTbI, He dopme MexayHapooHOro AOKYMEHTa, He MMmetoLLero obssartenbHom cunbl?
nMerLmin (He umeroLme)
obsi3aTenbHOW cunsbl;




(iv) nonutuyeckas pesontoumns,
Aeknapauuvs unu pelleHue BbICOKOro
YPOBHS

Kakune Hopmbl, cTaHOAPTbI U NONUTUYECKME NPUOPUTETLI MOTYT ObITb COrNacoBaHbl B
BMAE MeXAyHapOoAHOW NONUTUYECKOW Pe3onioLmmn?

(v) pykoBoasiLme NpUHUMMbLI Unn
TUNOBbIE 3aKOHbI, MOBbILLAKOLLNE
YPOBEHb MeXAyHapOAHOro
COTPYAHMYECTBA;

(vi) koopaMHaums ycunui no
COBEPLLEHCTBOBAHWUIO HALMOHAIbHOro
3aKOHO4ATENbCTBA;

(vii) mexpgyHapoaHoe
COTPYAHMYECTBO B BblpaboTke
npaKkTU4eckux mep

Yke cyuiecTByowme nporpammbl, MaTepuarnbsl U UHALMATMBbI, HAanpaBfeHHbIE Ha:
- yKpenneHue noTeHuuana n paspaboTKy cogepxaTenbHbIX MaTepuanos As
obecrneyvyeHns NpaBoBbIX U NONUTUYECKUX NPOLLECCOB;

- YyKpenneHue noteHuuana Hocutenen T3 Ha NpakTU4eCcKoM YPOBHE;

- cosfgaHue yupexaeHun n BbipaboTka Ansa HUX MHCTPYKTUBHBIX MaTepuasnos;

- MeXydpexaeH4yeckoe COTPYAHNYECTBO U KOOpANHAUMS ENCTBUN B pamKax
cuctembl OOH;

- MOBbILLEHNE OCBEAOMIIEHHOCTM LWMPOKOW NyONnkM n BeaeHne COOTBETCTBYHOLLEN
pasbACHUTENbHON paboThI
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PervoHanbHbIW YPOBEHb

- NPaBOBble AOKYMEHTbI, 3aKMto4aemMble Ha pernoHanbHOM, CybperMoHanbsHOM M BYCTOPOHHEM YPOBHSX, BKIOYas Kak
cneumarnbHble MHCTPYMEHTbI, TaKk U HOPMbl, OCHOBaHHbIE Ha CyLLEeCTBYHOLLEM 3aKoHOAaTenbCTBa no Bonpocam NC

- NONUTUYECKME AeKnapauun Unn aeknapawmm nofMTUYeCKoro YpoBHsI, MPUHUMAEMbIE HA PErMoHanbHOM, cybpermoHansHOM
Uy 4BYCTOPOHHEM YPOBHSX

- TUNOBbIE 3aKOHbI N Apyrne Q)OprI 3akoHoaaTes1bHbIX peKomer,au,MVl, npuHMmMmaemble Ha permoHaribHOM ypoBHE

- TUNOBbIE NPOTOKOJbI, PYKOBOACTBA U peKOMeHAALMM No NPUMEHEHMIO NepeaoBbIX METOA0B paboThl, NPUHMMaeMble Ha
pernoHarnsHOM 1 cybpernoHanbHOM YPOBHSIX

- pervoHanbHble, cybpermoHanbHble N ABYCTOPOHHUE MHULMATUBbLI M NPOrpamMMbl, NPU3BaHHbIE NOAAEPXKUBATL YCUIMSA MO
yKpenneHuo noteHuymnana obwmH B obnactn T3




HauunoHanbHbIN ypoBeHb

- 3akoHOAAaTeNbCTBO B 06nacT oxpaHbl T3, BKIOYas AOKYMEHTbI SUi generis 1 agantauuio Unm nepecmoTp HOpM
CYLLIeCTBYIOLLIErO 3aKoHoAaTenscTBa no sonpocam NC

- OCHOBbI NONUTMKM M aAMUHUCTPATMBHbLIE MEXAHM3Mbl COAENCTBUSA pacnpoCcTpaHeHUo 1 oxpaHe T3, B TOM YnCne B Takux
KOHKPEeTHbIX 06nacTsix, kak MeauumnHa u 3apaBooXpaHeHne, oxXxpaHa OKpy)KatoLLe cpeabl U CENbCKOe XO3SNCTBO

- TuNoBbl€ NPOTOKOJIbl, pyKOBOACTBA U pekomMeHaaunn no npuMeHeHuto nepeaoBbiX METOL,0B pa6OTbI, npUHMMaemble
HalMOHarnbHbIMU OpraHamMmn Unm OpyrmMmmn yuypexneHnamm

- HauMoHanbHble MHMLMATUBLI U NporpamMmbl, obecneymBaroLme ykpensneHue noteHumana obLwmH no Bonpocam oxpaHbl T3

[KoHev, npunoxenus Il n gokymeHTa]
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