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FMOCCAPWIN OCHOBHbIX TEPMWHOB, OTHOCALUMXCA K UHTENNEKTYANBHOW
COBCTBEHHOCTW, TEHETUYECKMM PECYPCAM, TPAONLINOHHBIM 3HAHNAM
N TPAOVULUMNOHHBLIM BbIPAXXEHUAM KYJIbTYPbI

HokymeHm nodzomoeneH Cekpemapuamom

BBEOEHUE

1. Ha cBoux wecTHagLuaTon U ceMHagLaTon ceccusix, COCTOSIBLUMXCA COOTBETCTBEHHO 3-
7 masa 2010 r. n 6-10 gekabpsa 2010 r., MexxnpaBUTENbCTBEHHbIN KOMUTET NO
NHTEeNNeKTyanbHOW COBCTBEHHOCTH, FEHETUYECKMM pecypcaMm, TPaANLMOHHBLIM 3HAHUAM U
donbknopy («MKI'P») npocnn CekpeTapuaT NOArOTOBUTL B Ka4eCcTBe MHPOPMALMOHHbIX
OOKYMEHTOB TpU rnoccapusi OCHOBHbIX TEPMUHOB, OTHOCALLMXCS K MHTENEKTyarnbHON
COBCTBEHHOCTU, FEeHETUYECKUM pecypcam, TPaAULNOHHBLIM 3HAHUAM U TPaaULNOHHBLIM
BbIpa)XXeHUsM KynbTypbl', u npeacTtasuTb nx MKIP.

2. Ha cBoen geBATHaguaton ceccun, coctosiBuenca 18—-22 nonsa 2011 r., MKI'P
«npeanoxun Cekpetapuaty 06HOBUTbL rnoccapum, cogepxalimecs B 4OKyMEHTaxX
WIPO/GRTKF/IC/19/INF/7 («'noccapuin KntoYeBbIX TEPMUHOB, OTHOCALLMXCS K
WHTEenneKTyanbHON COBCTBEHHOCTN N TPaaULMOHHBIM BblpaXXEHUSAM KyTbTypbl»),
WIPO/GRTKF/IC/19/INF/8 («I'nmoccapuit KntoyeBbIX TEPMUHOB, OTHOCALLMXCS K
WHTEeNNeKTyanbHon cCO6CTBEHHOCTU U TPaANUMOHHBIM 3HaHuAM») n WIPO/GRTKF/IC/19/INF/9
(«'moccapwii KNtoYEBbIX TEPMUHOB, OTHOCSALLMXCS K UHTENNEKTYanbHOW COBCTBEHHOCTUN U

1 O1yet o0 wectHaguatom ceccumn Komuteta (WIPO/GRTKF/IC/16/8) n oTueT o cemHaauarton ceccum Komuteta
(WIPO/GRTKF/IC/17/12).
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reHeTUYeCcKMM pecypcamy»), 06beauHMB UX B eANHOM JOKYMEHTE U onybrMkoBaB CBOAHbI
rnoccapuii B kayecTse MHOPMaLMOHHOTO JOKYMEHTa K criedytoLen ceccumn Kommteta»?2.

3. Bo ucnonHeHne aToro pelleHns U BBUOY TOro, YTO HEKOTOPbIE TEPMUHBI, CoaepKaLlmecs
B 3TUX rfloccapusix, OTHOCATCS KO BceM TpeM Temam, Cekpetapmat o6beanHnn atm Tpu
rnoccapus B 04uH JOKYMEHT 1 OOHOBMI HEKOTOPbIE CoAepXKalLumMecs B HEM onpeaeneHms.
CBopgHbIN rnoccapuin 6bin npeacTaBneH B KayecTse MHPOPMALNOHHOIO OKyMEHTa Ha
npeablgywmx ceccuax MKIMP. OH cogepXutcsa B NpunoXeHun K HacTosiemy 4oKyMeHTy. [ns
yao06CcTBa Nonb30oBaHNSA BKITHOYEH and)aBuTHbIV ykasaTernb TEPMUHOB.

4, B rmoccapuu ncnonb3oBaHbl, N0 Mepe BO3MOXHOCTU, Npeablayuune rnoccapun MKIP,
aencreytowme gokymeHTbl OpraHmsaumm O6beanHeHHbIX Hauum un gpyrne mexxgyHapogHble
OOKYMEHTLI. B 3TOM JOKYMEHTe Takke ydTeHbl onpeaeneHnss U TEPMUHbI, UCNONb3yeMble B
HaLMOHaNbHOM 1 perMoHanbHOM 3aKOHOAATENbCTBE M NPOEKTaX 3aKOHOB, MHOFOCTOPOHHMNX
A0roBopax, B pamkax gpyrnx opraHu3auum n npoLeccoB, a Takke B cnosapsix. Kpome toro,
onpegeneHns ocHoBaHbl Ha pabounx gokymeHTax MKI'P, apyrnx gokymeHtax BOUC u
AokymeHTax apyrmx nporpamm BOWC. Tem He MeHee npegnaraemMble onpeaeneHns He
ABNAOTCH McYepnbiBaoWMMK. [lpyrne TepMUHbI TakkKe MOryT MMeTb OTHOLLEHME K
WHTENNeKTyanbHOM COBCTBEHHOCTM U reHETUYECKNM pecypcaM, TPaaULNOHHBIM 3HAHUAM U
TPaAMLMOHHBIM BbIPaXXEHUAM KyrbTypbl, @ BblOpaHHbIE TEPMUHbBI MOTYT Takke UMeTb Apyrue
onpegenexHus.

5. BbIGop OCHOBHbIX TEPMUHOB 6a3mpyeTcs Ha TEPMUHOMOIMK, Hanbornee YacTo
ynotpebnsiemon B npoektax gokymeHToB MKI'P 1 gpyrmx gokyMmeHTax no TOMy e BOMNpocy.
BbibpaHHble TepMUHBI 1 Npegnaraemble onpegerneHns, cogepXxawmecs B NpUoxXeHun,
npeanaratoTcs 6€30THOCUTENBHO K NMOLIM APYrMM rnoccapusiM Unu onpeaeneHnsiM OCHOBHbIX
TEPMUHOB, cogepXxalwmmcs B npeablaywmx gokymeHtax MKIMP unm ncnonb3oBaHHbIM B JTHOObIX
APYrNX MeXOyHapoOHbIX, perMoHanbHbIX UM HAUMOHaNbHbIX JOKYMEHTax unmn oopymax.
BbiGop 1 npeanaraemble onpeaeneHns OCHOBHbIX TEPMUHOB HE O3HaYatoT HENPEMEHHOIO
cornacust y4actHukoB MKIP ¢ BbiGpaHHbIMM TEpMUHAMKM UK UX NpeaiaraeMbiMu
onpegeneHnamMmn. Hactoswmin JOKyMeHT HOCUT MHPOPMaLNOHHLIN xapakTep, n MKI'P He
npeanaraeTca NoATBEPXAAaTb UMY NPUHUMAaTL BblIOpaHHbIE TEPMUHBI UK UX Npeaiaraemble
onpeaenexHus.

6. MKI'P npednazaemcs rnpuHsams

K ceedeHuto Hacmosiuut O0KyMeHm u
MPUsIOXXeHUe K HeMY.

[MpunoxeHne cnenyeT]

2 OTy4eT 0 gessATHaguarton ceccumn Komutera (WIPO/GRTKF/IC/19/12).
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NHctpymeHTapun BOUC npumeHUTENbHO K AOKYMEHTaumn B 06nactu TpaguuMOoHHbIX 3HaHNNS6

Tunosble nonoxeHns BONC-IOHECKO ans HaumnoHanbHbIX 3akoHodaTenbCcTs 06 oxpaHe
BblpaXKeHW ONbKNopa OT HE3aKOHHOIO NCMNOMb30BaHMA U APYrMX HAHOCALWMX yepb

JaT=Y 7 oa =1 1 TR
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ﬂ,OCTyI‘I n coBMeCcTHOe nonb3oBaHMe Bbirogamm

Cratbsa 1 KoHeeHuyuu o buonozudeckom pasHoobpasuu (1992 r.) npegnucbiBaeT
«CnpaeeniMBoe 1 paBHOMpaBHOE pacnpeaeneHne énar, BO3HMKaOLWMNX B pe3yrnbTate
NCNONb30BaHNsi TEeHETUYECKNX PECYPCOB, BKITKOYAsi NyTeEM COOTBETCTBYHOLLErO AOCTYNa K HUM U
COOTBETCTBYHOLLEN Nepeaayn CBA3aHHbIX C HUMW TEXHOMOIMI, Y4nTbiBas BCe NpaBa Ha 3Tu
pecypcbl U TEXHOIOMK, a TakkKe NyTEM COOTBETCTBYHOLLETNO (OUHAHCUPOBAHMSAY.

Hazodckul npomokosn peaynuposaHusi 0ocmyrna K 2eHemu4eckum pecypcam U CO8MeCmHO20
ucrosb308aHuUs Ha cripasedsueoli U pasHOU OCHO8E 8bi200 om UX rNpuUMeHeHuUs1 K KoHgeHyuu o
buonoauyeckom pasHoobpasuu (2010 r.) HanpaeneH Ha «obecneyeHne COBMECTHOrO
NCMOMb30BaHUA Ha CNpaBeafIMBON U PAaBHOW OCHOBE BbIrO4 OT MPUMEHEHNS FEHETUYECKMX
pecypcoB, B TOM Yucrie nytem obecnevyeHns Haanexatiero 4ocTyna K reHeTu4ecknum pecypcam
W Hagnexatien nepegayn COOTBETCTBYHOLLUX TEXHOMNOMMIA, y4MTbIBas BCE NpaBa Ha JaHHbIe
pecypcbl U Ha TEXHOMOMMK, N NyTEM Hagnexallero pHaHCupoBaHns, COOENCTBYS Takum
obpa3om coxpaHeHuo B1orornyeckoro pasHoobpasnst U yCTOMYMBOMY UCMONb30BAHUIO €ro
KOMNoHeHTOB». B cooTBeTcTBUM CO cTaTben 3 [poToKON «NpUMEHSETCs Takke K
TPaAMLMOHHBIM 3HaHUAM, CBSAA3aHHBIM C FreHETUYECKMMU pecypcamu, B paMkax cdepsbl
nenctemsa KoHBeHUUM 1 K BbIro4am OT NPUMEHEHUS TaKNX 3HAHUNY.

B oTHOLWEHMM pacTUTENbHbIX FTEHETUYECKNX PECYPCOB AN MPOM3BOACTBA NPOAOBONLCTBUS U
cenbcKoro xo3amncrea Mex0yHapodHbili 002080p O pacmumerbHbIX 2eHEMUYECKUX pecypcax
ons npoussodcmea rnpodososibcmeus U 8edeHus cerlibCKkoao xo3sticmea NpoaoBoNbLCTBEHHOM
N cenbckoxo3ancteeHHom opraHnsaunmn (PAO) npegycmaTpuBaeT B cTaTbe 1 «CnpaBeanuBoe n
paBHOMNpaBHOE pacnpeaeneHne Bbirog, CBA3aHHbIX C X MCMONb30BaHNEM, B COOTBETCTBUM C
KoHBeHumen o Guonornyeckom pasHoobpasum, B LENAX yCTOMYNBOrO pas3BUTUSE CENbCKOro
X0391CTBa N HagexxHoro obecneyeHnss NPoaoBONbLCTBUSI».

B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmesa o pexxume docmyra K 2eHemu4yeckum
pecypcam (1996 r.) TepMUH «JOCTYN» onpeaenseTcs Kak «nonyyYyeHne n ncnosib3oBaHme
reHeTM4YeCKMX pecypcoB, COXpaHseMblX in situ 1 ex situ, nx NOBOYHbLIX NPOAYKTOB U, €CNN 3TO
NPUMEHMMO, UX HEMaTepuanbHbIX KOMMNOHEHTOB, CPeAM NPOYEro, ANs Hay4Ho-
nccnenoBaTenbCKkux Lenemn, bnonorndeckon passeakn, CoOXpaHeHusi, NPOMbILLITEHHOrO
NMPUMEHEHUSA N KOMMEPYECKOTro UCNONb30BaHNS».

Bbirogbl MOryT BkntoYaTh AEHEXHbIE U HEAEHEXKHbIE BbIroAbl, B TOM Y/CHE, HO He
UCKIIOYMTENbHO, Te, YTO NpMBeAEHbI B MPUNOXeEHUN k Hazolickomy npomokory'. K stanam,
CBA3aHHbIM C nony4vyeHnemM goctyna K reHeTn4eckmm pecypcam n CoBMeCTHbIM UCMNOJSIb30BaHNUEM BbIro[,
MOryT OTHOCUTbCA OeATeNbHOCTb, NpealecTByolad nony4eHnto 4oCTyna, Hay4Hble nccrieqoBsaHmna m
pa3pa60TKM, CBA3aHHble C reHeTU4eCKUMMU pecypcamm, a Takke nx kommepdeckoe nnn nHoe
Mncnosrnb3oBaHMe, BKIto4Yad COBMeCTHOE Ucnosib3oBaHue BbII'Oﬂz.

ApanTtauusa

ApanTauuen SBNAeTCsa akT nepeaenkn paHee cyLlecTBoBaBLUEro npomseeneHms (byab 1o
OXPaHAEMOro Unu siBNSALLErocs obLLEeCTBEHHBIM AOCTOSHUEM) NN TPAANLMOHHOTO
BblpaXXeHWs1 KynbTypbl C LieNblo, OTAIMYHOW OT TOM, KOTOPOW OHO CAYXKMITO NepBOHAYarbHO,
BEAYLUMI K NOSIBNEHNIO HOBOrO NPON3BEAEHUS, IAe COeANHEHbI ANIEMEHTbI paHee
CyLLIeCTBOBABLUErO NPON3BEAEHUS N HOBbIE 3NIEMEHTLI, MPUBHECEHHbIE B pe3ynbTaTe

1 Harovickuii npoTokon perynMpoBaHus 4OCTyna K reHeTU4ECKMM pecypcam U COBMECTHOIO MCMOSMb30BaHMs Ha
crnpaBeanvBoO U paBHOW OCHOBE BbIrod OT UX NPpUMEHeHNst K KoHBeHL M 0 Guonornyeckom pasHoobpasuu,
NYHKT 4 cTaTbm 5.

2 BoHHCKue pykoBoasLLME NPUHLMMBLI MO 06ecneyeHnto JoCTyna K reHeTUYECKNM pecypcam U COBMECTHOTO
UCMONb30BaHWs Ha CNpaBeaIMBON U PaBHOW OCHOBE BbIrog OT UX NMPUMEHEHUS, NYHKT 23.
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nepenenkn®. Ctatba 12 bepHckoli KoHeeHYuU 06 oxpaHe fiumepamypHbIX U XyO0XeCmeeHHbIX
npouseedeHuti (1971 r.) npegycmaTpuBaeT, YTO aBTOPbI NIMTEPATYPHbIX N XYAOXKECTBEHHbIX
Npon3BeAEHNI NONb3YOTCH UCKMYNTENBHBIM NPaBOM paspellaTb agantaumm, apaHXnupoBKn 1
Apyrve nepeaenku ceomx nponsseneHuii. CornacHo opuanyeckomy criosapto bnaka,
BNagernbLibl aBTOPCKOro npaesa obnagaroT UCKIHYMTENBHBIM NPABOM OCYLLIECTBNSATL HA OCHOBE
OXpaHsAeMOro NpPov3BeAeHNsi NOArOTOBKY NMPOU3BOAHbLIX NPOM3BEAEHNI NN Nepeaenok.

AnbTepHaTMBHOeE yperynupoBaHue CnopoB

AnbTepHaTMBHOE yperynuposaHue cnopos (AYC) npegnaraet anbTepHatTuBy omumanbHbIM,
cyaebHbIM cuctemam paspeLleHns CnopoB B 0651acTu UHTENNEKTyanbHOM CO6CTBEHHOCTH,
KOTOpbl€ MOTYT BO3HWKATb B OTHOLLUEHMMW TPaANLNOHHBIX 3HAHWUA, TPaAULNOHHbBIX BblpaXeHuin
KynbTypbl U reHeTu4ecknx pecypcoB. AYC nmeeT Lenbio yperynmpoBaHve cropos
HecocTA3aTeNnbHbIMW METOAAMU ANS TOro, YTo6bl 4O06MBaTLCA B3aUMOBBLIrOAHbIX OS5 BCEX
CTOpOH pesynbTaTtoB. bnarogaps AYC cTopoHbl camu 6epyT Ha cebsi OTBETCTBEHHOCTb 3a
yperynmpoBaHue KOHMNMKTa n MoryT npMHMMaTh BO BHUMaHWE gpyrne BONpockl, NOMUMO
npaBoBbix HOpM. AYC xapakTepusyeTcsi HanmyineMm kak oumumanbHbiX, Tak 1 HeouumanbHbIX
npoueayp, Nnpegnaras BapuaHTbl, BbIXOAsLWMe 3a paMku cyaebHoro npouecca, u npegoctaBnsag
CTOpoHaM BorbLUe KOHTPONSA B onpeaeneHny napameTpos cropa 1 Hamboree noaxoasilero
nyTn Ans JOCTUXKEHUs paspellenns. YeTtobipbMsa rnaBHbiMuM Metogamm AYC aBnsoTcs
neperoBopbl, NOCPEAHNYECTBO, apbuTpax n COBMECTHOe npaBo. Bonpocskl, kacarowwmecs
TPaAULMNOHHBIX 3HAHWUI, YacTo BbIBAIOT CIIOXKHO NepensyieTEHHbIMU C KYNbTYPHBIMU LLEHHOCTSMN,
N MHOTMe pasHorfnacus CBsidaHbl C BONPOCaMU Haanexatlero ¢ ToYKM 3peHus KynbTypbl
NCNonb30BaHNsi, 0OMeHa 3HaHUAMM U yKasaHus npuHagnexHoctu. AYC saBnseTcs BaXHbIM
9N1eMEHTOM B LIeNIOM Anana3oHe BapnaHTOB yperynmpoBaHus CropoB, UMEKLLNXCS B
pacnopsiKEHNN KOPEHHbIX HAPOZOB ¥ NONb3oBaTENEN U3 YMCNa TPETLUX CTOPOHS.

Opo6peHue n yyactue

O6LenpmHATOro onpegeneHnst 3Toro TEpMuHa He cyllectesyeT. B ogHOM 13 KOHTEKCTOB ObINO
BblCKa3aHO NpeasioKeHne, 4To, HECMOTpPs Ha ncnonb3oBaHue B ctatbe 8(j) KoHseHyuu o
buonozauyeckom pasHoobpasuu (1992 r.) BblpaxeHUsa «C ogobpeHns 1 nNpu yyactumy», B
pasnuyYHbIX peLleHnsX, kacatowmxca ctatbn 8(j), 3TOT TEPMUH UCTONKOBLIBAETCA B 3HAYEHUM
«npenBapuTenbHoe 060CHOBaHHOE cornacuex»®.

BeHedmumapbl oxpaHbl

O6LenpuHATOro onpeaeneHns 3Toro TepMMHa He CcylecTByeT. TeM He MeHee MHorue
3aMHTEPEeCOBaHHbIE CTOPOHbI OTMEYasnu, YTo NMPOUCXOXAEHNE U BriagdeHne TpaanuLMoHHbIMU
3HaHUAMU 1 TPAOULMOHHBIMU BbIPAXXEHUSIMM KYNbTYpPbl, Kak NpaBuno, cuntaeTcs
KONNEKTUBHBLIM, MO3TOMY ftobble NpaBa U MHTEPECH! MPUMEHUTENBHO K 3TOMY NMPOAYKTY
[AOMKHbI NpUHaanexaTb obLMHam, a He oTAeNbHbIM NuuamM. OAHAKo B HEKOTOPLIX Crydasx
oTAernbHble NULa, TakMe Kak TpaguUMOoHHbIe LeNUTEnNu, MOryT CYMTaTbCA HOCUTENSIMM
TPaOULMOHHBIX 3HaHWUI UM TPaOULMOHHBIX BbIPaXKEHWUI KynbTypbl M 6eHeduumapamm oxpaHbl’.

3 My6nukauus BOUC «Pykooacteo BOUC no poroBopam B 06nacty aBTOPCKOro npaea M CMEeXHbIX Npas u
["noccapuin TepMUHOB NO aBTOPCKOMY NpaBy MU CMeXHbIM npaBam», BOUC, cTp. 264.
4 B naHHOM gokymeHTe ncnonbayetcs 10-e usganve noa pen. bpaana A. MapHepa.

MHudpopmaumoHHas cnpaska BOVC Ne 8 «AnbTepHaTuBHOE yperynmpoBaHue CriopoB, KacatoLLMXCs

WHTENNEKTyanbHON COBCTBEHHOCTU, TPAANLMOHHBLIX 3HAHWI, TPAOULMOHHbBIX BblpaXXeHWUIA KynbTypbl U

reHeTU4eCKNUX pecypcoBy», AOCTyNHas Ha: https://www.wipo.int/publications/en/details.jsp?id=3877.

6 PekomeHaaumm, BeIHECEHHbBIE y4aCTHMKaM NeperoBopoB — NpeAcTaBuTensm ctpaH Adpuki Ha BTtopom
noAroTOBUTENbHOM COBELLL@HUMN KOPEHHbIX HAPOOOoB M MeCTHbIX 00wuH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTabpsa 2010 r.

7 OTtueT cemHaguaton ceccumn Komuteta (WIPO/GRTKF/IC/17/12).
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HekoTopble HaunoHanbHbIE U pernoHanbHble 3aKoHbl 06 oxXpaHe TPpaaULMOHHbIX 3HaHWUIA 1
TPaAMLUMOHHBIX BbIpaXXEHWUI KynbTypbl HAAENA0T NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYHOLLME HAPOAHOCTU 1 0BLWMHBLI. Bo MHOrMX cnyvasix npaBamu HagensieTcs
NpaBUTENbCTBEHHbI OpraH, NpM4yemM YacTo npeagycMaTpuBaeTCsl, YTO NOCTYNNEeHNs oT
NpeaocTaBneHns NpaB Ha UCNOb30BaHNe TPaAULIMOHHBIX 3HAHWUIA UMW BbIPaXXeHWIN KyNbTypbl
NPUMEHSIITCS ANA peanusauumn nporpaMmM B 06nactax o6pasoBaHuns, YCTONYNBOro pasBuTHS,
HaUWOHanbHOro Hacneaus, coumanbHoro obecrneyeHns Unu KynbTypbl.

B xone oGcyxaeHuin aToro Bonpoca 6biN1o 0TMEYEHO, YTO AaHHbIN TEPMUH MOXET BKIHOYaTb
KOpEeHHble Hapoabl, KOPEHHbIE OOLLMHBI, MECTHbIE ODOLLMHbI, TPaAULUNOHHbIE OOLLMHBI,
KyNbTYpHble OGLUMHbI, HAaUUW, OTAENbHbIX JIUL, FPYNMbl, CEMbU U MEHbLUMHCTBA.

Buonoruyeckoe pasHoo6pasune

B ctatbe 2 KoHeeHyuu o buornoaudeckom pasHoobpasuu (1992 r.) TepmuH «brnonornyeckoe
pa3Hoobpasne», 4acTo cokpallaemblii kak «bropasHoobpasney, onpegensieTcs kak
«BapnabenbHOCTb XUBbIX OPraHN3MOB M3 BCEX MCTOYHUKOB, BKIKOYasi, CPEAN NPOYEro,
Ha3eMHbl€ MOPCKME U MHbIE BOAHbIE SKOCUCTEMbI U 3KONOMMYECKNE KOMMIEKChI, YacTbto
KOTOPbIX OHU SIBNSAIOTCA; 3TO NOHATME BKIOYaeT B cebs pa3Hoobpasne B pamkax Buaa, Mexay
BMOAMU 1 pa3HOOOpasme 3KOCUCTEMY.

Buonornyeckue pecypcobl

Kak onpegensietcs B ctatbe 2 KoHBeHyuu 0 buoriocudeckom pasHoobpasuu (1992 r.), atoT
TEPMUH «BKITHOYAET reHETUYECKNE PECYPChI, OPraHn3Mbl UK UX YacTu, NONyNAUMM Unn noodble
apyrune 6noTnyecKkne KOMNOHEHTbI AKOCUCTEM, UMEIOLLME DaKTUYECKYIO NN NOTEHUNANbHYO
NONE3HOCTb UMW LEHHOCTb Ansa YyernoBedectBa». [103TOMy reHeTU4eckne pecypcbl COCTaBnstoT
OfHY KaTeroputo 61Monornyeckmx pecypcos.

B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmea o pexume docmyra K 2eHemu4eckum
pecypcam (1996 r.) 3TOT TEPMUH ONpeaenseTcs Kak « MHOUBUAYYMbI, OPraHM3Mbl UMK X YacTw,
nonynsumm unm nodble GMoTUYECKNE KOMNOHEHTDI, UMEIOLLME LEHHOCTb UK peanbHyo Unu
NOTEeHUManbHyo NONe3HOCTb, KOTOpbIE coaepXKaT reHeTU4eCckme pecypcbl UNn nx NoboYHbIe
NPOAYKTbI».

B opyrux ropuanyeckmx AoKyMeHTax B 06nactun MHTeNNeKTyanbHOM CO6CTBEHHOCTN 3TOT
TEPMMH He UCMNONb3YyeTCcsl, @ UMEeKTCH CCbINKM Ha «buonornyeckuin matepvan». B [OupekTuee
EBponenckoro coto3a o NpaBoBOW oxpaHe BuoTexHonornyeckmx nsobpeterHni (1998 r.) oH
onpegenseTcs kak «Mmatepuan, cCoaepXKallni reHeTUYeCcKyro MHOPMaLMO U CNOCOOHbIN Ha
CaMOBOCMPON3BOACTBO UMW BOCNPOU3BOACTBO B BMONOrMyeckon cucteme.

B cootBeTcTBMM ¢ Kogekcom PenepanbHbix npasun CLUA Guonornyecknii matepman BkrovaeT
«MaTepuan, CrnocobHLIN Ha NPAMOE UM HENPSIMOE CaMOBOCIMPOU3BEOEHUEY.

B cooteeTcTBMM CO cTaTben 2 KoHBEHLMN 0 Buonormdeckom pasHoobpasmm (1992 r.),
Buonornyeckne pecypcbl BKIIOYAKOT «r€HETUYECKNE PECYPCbl, OPraHn3Mbl UMK UX YacTw,
nonynsumMm unu nodble apyrne GUoTMYECKNe KOMMNOHEHTbI 3KOCUCTEM, NMEtoLLME haKTUYECKYIO
WM NOTEHUMAnbHy MNONE3HOCTb UIN LIEHHOCTb AN YenoBeyvyecTsay.

BuoTexHonormyeckue nsoépeteHus
ATOT TEPMUH onpeaensieTcs B ANpPeKTUBE E8porelicko2o coro3a o rpaeosoli oxpaHe

buomexHono2u4ecKkux usobpemeHuli Kak «M300peTeHns, KOTopble KacatoTCs NPOAYKTa,
COCTOSLLEro U3 Unu cogepxallero 6uonormyecknin matepman unu NpoLecc, C NOMOLLbHO
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KOTOpOro Guonoruyeckuii MaTepmarn npousBoanTCs, NepepabaTbiBaeTCA UMM UCMONb3yeTcsi» 8.
BroTexHonornyeckue n3obpeTeHus 4ensTcs Ha TPU KaTeropun: NpoLLecchl Co3aaHus 1
MOAMMKALN XKMBbIX OPraHNM3MoB U Bronormyeckoro MaTepuana, pesynbTaTbl Takux
MPOLIECCOB M WUCMOMNb30BaHNe Takux pe3ynbTaTos®.

BuoTtexHonorua

B ctatbe 2 KoHeeHuyuu o 6uonoaudeckom pa3Hoobpasuu (1992 r.) aTOT TepMUH onpeaenseTcs
KaK «nobor Bna TEXHONOMMKU, CBSI3aHHbIN C UCMOMNb30BaHNEM DMONMOrMYECcKNX CUCTEM, KUBbIX
OPraHM3moB UIM UX NPOU3BOOHbIX OS5 U3rOTOBNEHUS UM U3MEHEHNSI NPOAYKTOB UMK
NPOLIECCOB C LIENbI0 MX KOHKPETHOrO ucnonb3oBaHns». B Hazolickom npomokorse
peaynuposaHusi docmyna K 2eHemu4yecKuM pecypcam U CO8MECMHO20 UCM0/1b308aHUsT Ha
cripaeednueoll U pasHol 0CHO8e 8b1200 OM UX rnpumMeHeHus: Kk KoHeeHUuu o 6uonoau4yeckom
pasHoobpasuu (2010 r.) ncnonb3yeTcsa Takoe e onpefeneHune, Kak B ctatbe 2.

B cooTeeTcTBMM C 3asiBrieHmneM NpoaoBONbCTBEHHOM U CESTbCKOXO3ANCTBEHHOW OpraHn3aumm
(PAO) no 6uotexHonormum ot 2000 r.: «[lMpm nogobHOM LWIMPOKON MHTEpPNpeTaummn, onpeaeneHne
BMOTEXHONOMMN OXBATUT MHOIME METOAbl U TEXHOMOIMK, KOTOpble 0ObIYHO NCMOSb3YIOTCH B
CENbCKOM XO35MCTBE M MPOM3BOACTBE NPOAOBOMLCTBUA. [1pn MHTEpnpeTaunm B y3KOM CMbICIE,
KOTOpas paccMaTpuBaeT ToNbKo HoBble MeToabl AHK, monekynapHyto 6uonoruto n
penpoAYyKTUBHbIE TEXHONOMMK, onpeaeneHne GMoTeEXHONOrMN OXBaTbIBaET PAA PasnmyHbIX
TEXHONOMMN, Taknx, Kak reHHasi MHXXeHepusi U nepefada reHos, pacwungposka OHK n
KMOHMPOBaHME PACTEHUIA U XKUBOTHbIX» 10,

TepmunH «coBpemMeHHast GUOTEXHONOMUS» Takke onpeaenseTca B ctatbe 3 KapmaxeHckoz2o
rnpomokorna o buobesonacHocmu Kk KoHeeHuuu o 6uonoau4yeckom pasHoobpasuu, KOTOopbI Obin
npuHAT B 2000 r., Kak «NpYMeHeHve: a) MeTOAOB in Vitro ¢ UCNoNb3oBaHWEM HYKNEWHOBbIX
KUCMOT, BKINtoYas peKOMOUHAHTHY0 Ae30KcnpuboHyknenHosyto kucrnoTy (OHK) n npamyio
WNHBEKLMIO HYKITENHOBBIX KMCMNOT B KNETKM UMW OpraHensbl, unu b) MeTtoaos, OCHOBaHHbIX Ha
CMUAHUM KNETOK OPraHM3mMoB C pa3HbIM TAKCOHOMUYECKUM CTaTyCOM, KOTOPbIV NO3BONSET
nNpeoaoneTb eCTECTBEHHbIE (PUNONOrMYECKNE PENPOAYKTUBHbBIE UM PEKOMOUHALMOHHbIE
Gapbepbl 1 KOTOPbIE HE ABNSATCA METOAAMU, TPAAULMOHHBIMU NS BbIBEAEHUS N CENEKLUn».

OpraHunsaums akKOHOMUYECKoro coTpyaHudectaa u pa3sutusa (O9CP) ncnonb3yeT HaMepeHHO
LUIMPOKOE onpeneneHne, oxeaTbiBaloLlee BCIO COBPEMEHHY BMOTEXHOMNOIIO, a Takke MHorne
TPaauLMOHHbIE UMW NOrpaHnYHble BUAbl AeaTenbHocTU. K BroTexHonorum oTHocUTCA
«MPYIMEHEHNE HAYKMN U TEXHUKU K XMBbIM OpraHM3mam, a Takke K UX 4yacTsm, NPOAYyKTaM u
MOAENSM, C Lernbio U3BMEHEHUS XXUBbIX UITM HEXMBbBIX MaTtepuarnoB AN CO3AaHNs 3HaHWN,
TOBapOB M YCryr» B COMETaHUM C NepeyHeM BUOTEXHONOrMYECKUX METOAOB, BKIOYAOLLMX,
cpeau NpoYero, TePMUHbI «KFTEHHas UHXEHepUs», «epMeHTaLms ¢ NCNoNb30BaHNEM
BuopeakTopar, «reHHas Tepanusy, «GuonHdopmaTka» n «HaHobuoTexHonorus» ',

BoHHCcKMe pykoBoAsiLMe NPUHUUNBLI N0 o6ecneYyeHUIo 4OCTyNa K reHeTUYeCKUM
pecypcam U COBMECTHOro UCNOJIb30BaHUs Ha CnpaBeAsIMBOM U paBHON OCHOBE BbIrofg,
OT UX NPUMEHEeHUs

BoHHCKue pykoeoodsiuue npuHyUnsl no obecne4eHuro docmyna K 2eHemu4ecKuM pecypcam
U CO8MECIMHO20 UCI0J/Ib308aHUsI Ha cripasedsiueoll U pagHol OCHO8e 8bI1200 OMm ux

8 CraTtba 3.1 OupekTtnebl 98/44/EC EBponerickoro napnameHta n Coseta Esponbl o1 6 utona 1998 r. o
NpaBoOBON OXpaHe BUOTEXHOMOIMYECKUX N306peTeHUi

° Cwm. pokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16.

10 3assneHne PAO o BuotexHonorum, goctynHoe Ha: http://www.fao.org/biotech/fao-statement-on-
biotechnology/en/.

" CM. onpepaeneHne 1 NosHbIN NepeyeHsb Ha:
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm.


http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm
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npumeHeHus 6biny npuHaTbl B 2002 r. KoHdepeHunen CTopoH KoHeeHyuu o buosioau4eckom
pa3Hoobpasuu onsi pykOBOACTBA B peanunsaunm COoTBETCTBYHOLLMX NOMNOXeHUn ctaten 8(j),
10(c), 15, 16 1 19 KoHBeHLMM, KacaroLwmxcs 4OCTyNna K reHETUY4ECKMM pecypcam U COBMECTHOIO
ncnonb3oBaHus Bbirod. PykoBoasime npuHUmMnbl HOCAT 4OBPOBObHbBINA XapakTep u
aApecoBaHbl LIMPOKOMY KPYry 3aMHTEpPecoBaHHbIX CTOPOH 2. OHM oxBaTbIBalOT NpoLeaypHbIe U
pernameHTUpyloLLMe acnekTbl, B YaCTHOCTW, NpeasapuTeribHoe 060CHOBaHHOE cornacue, 1
onpeaensioT AeHEXHbIe U HeleHeXHble (hopMbl Bbiroa ™.

MexaHunam nocpeaHun4yecTBa

CornacHo rnoccapwto, ncnonbdyemomy Nporpammon OOH no okpyxatowen cpeae (FOHEM),
no4 MexaHW3MOM NOCpeaHNYEeCTBa M3HaYanbHO NOHMMArCs (PMHAHCOBbLIM MEXaHW3M, Npu
KOTOPOM yyacTByloLmMe 6GaHkM 0BMEHMBAOTCSH YEKAMWN U BEKCENSAMU U AEHEXHbIE pacyeTbl
NMPOBOAATCH TONbKO B OTHOLLEHUM YACTOTO canbao. B HacTosiee BpeMs 3Ha4YeHne TepMuHa
ObINo paclumMpeHo n BkNtovaeT Nbyo opraHn3aumnio, KoTopas CBOAUT BMECTe NOCTaBLUUKOB U
notpebutenen ToBapos, ycnyr unm nidgopmaumm, obecnednsasi Takum odpasom cCoOTBETCTBUE
Mexay cnpocom u npegnoxeHnem. B cootBetctBum ¢ KBP 6b1n co3pgaH mexaHuam
nocpegHnyecTBa ans obecneyeHns 4OCTyna BCEX rOCYyAapCTBEHHbIX OPraHoOB K MHAOpMaLn u
TEXHOOrMsIM, Heo6XoANMbIM MM 1S OCYLLIECTBINEHUS AeATENbHOCTM B 06nacTtu
6uopasHoobpasus 4.

KOAM(*)VILIVIDOBaHHbIe TPaAULUNOHHbIE 3HAaHUA

«KogudunumpoBaHHble TpaaULMOHHbIE 3HAHUSI» OTHOCSITCS K « TPAAULMOHHBIM 3HAHUSIM,
KOTOpble BOMMOLLEHbl B CUCTEMATUYECKOM N CTPYKTYPUPOBaHHOW hopMe, NO3BOSSOLLEN
ynopsiaouMBaTh, OpraHM3oBbiBaTb, KnaccuULMpoBaTh 3HAHUS U pacnpenensaTb UxX no
KaTeropusm Tem Unm uHbIM cnocoGom» 2.

B vactHocTu, B 06nacTtu TpaguumMoHHOM MeanumHbl 'pynna cneymanuctoB No HETPaAULMOHHON
MeauunHe BecemmnpHom opraHmnsauumn sgpasooxpaHeHus (BO3) npoBoguT pasrpaHuyeHmne
mexay (a) koouguyuposaHHbIMU CACTEMAMWN TPAAULMOHHON MeOULUHBI, KOTOpble Bbinn
NMMCbMEHHO PacKpbITbl B APEBHMX CBALLEHHbLIX TEKCTAx M MOMHOCTbI0 OTHOCATCA K cchepe
06LecTBEHHOrO AOCTOSHMS, KaK, HanpuMep, alopBeaa, NonyymBLIast packpbiTve B APEBHUX
CaHCKPUTCKUX TekcTax'® unu TpaguumoHHas kutackas MeavumHa (TKM), nonyymslias
pacKpbITe B APEBHEKMTaNCKNX MeauumnHckmx Tekctax'’; u (b) HekoduguyuposaHHbIMU
TpagMLMOHHBIMU MEOULMHCKMMU 3HAHUSAMMN, HEe 3adpUKCMPOBAHHLIMU NMMCbMEHHO U BO MHOTMX
crny4asx He Nony4varLwmmMm packpbiTUS CO CTOPOHbI HOCUTENEN, NepeaaBasiCb U3 NOKONEHNS B
NOKONeHne B YCTHOM Tpaguuun. Tak, Hanpumep, B KOXXHOM A3umn KoandmumpoBaHHbIe CUCTEMBI
3HaHWI BKNIOYAKT MEOMLMHCKYH CUCTEMY atopBeabl, KOOMMULMPOBaHHY B 54 aBTOPUTETHBIX

12 Cm. BoHHckue pykoBoasLume NpuHUMnbI, ctaten 1, 7(a) n 17-21.

13 Cm. BoHHckue pykoBoasLume npuHUmMnbI, ctatbn 24-50 n npunoxexue 1.

14 UNEP Glossary of Terms for Negotiators of Multilateral Environmental Agreements, page 22, nmeetcs Ha:
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-
agreements.

CrMCOK 1 KpaTKoe TEXHNYECKOE MOACHEHWE Pa3NnyHbIX OPM, B KOTOPbIX MOXHO HalTW TpaguLMOHHbIE

3HanHus (WIPO/GRTKF/IC/17/INF/9), nyHkT 16 MNpunoxeHus.

16 AtopBefa npeacTtasnsieT cobor kogurunpoBaHHyO cUCTEMY TPaaULMOHHON MeANLMHDI, NOMY4YUBLLYHO
NMCbMEHHOE pPackpbITUE B BEAMYECKUIA NEPUOL, BO BPEMS COCTaBIEHMS apusiMn TEKCTOB YeTbipex Ben
(1500-1800 rr. 0o H.3.). HambornbLuee YMCro YNOMUHAHUIA O Hel BcTpedaeTcs B Puesede u Amxapeasede.

17 Cunctema TpaguLMOHHOW KNTaCKOM MeauLmMHbl OGbina nsHavanbHoO KogmduumnpoBaHa U MMCbMEHHO packpbiTa

B Tpakmame Xenmoeao umnepamopa — nepsoM pyHAaMEHTaNbHOM, KNacCU4eckom Tpyae, B KOTOPOM

3aknagpiBatoTcsa ocHoBbl TKM. PaboTa no coctaBneHuto TEKCTOB TpakTaTa NpoaosiKanacb HECKOMbKO

cTtoneTun, ¢ 3 no 1 BB. 40O H.9.


https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
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KHUrax atopBebl, CACTEMY CUOOXOB, KOANMULMPOBaHHYHO B 29 aBTOPUTETHbBIX KHUrax, u
TPaguUmMio YHaH T66, KoanudULMPoBaHHYIO B 13 aBTOPUTETHBIX KHurax e,

MpoBoauTCA eLe ogHO pasrpaHnYeHne, a UMeHHO Mexay (i) TPaaNLMOHHBIMU 3HAHUAMM,
KOTOpble KOOUULMPOBaHbI, T.€. UMEKT BOMNSOLLEHNE B MMCbMEHHOM hopMe, U KOTopble
OTHOCATCSA K chepe 0bLLECTBEHHOrO AOCTOAHUSA, U (ii) TPAOULMOHHBIMW 3HAHMSIMU, KOTOPbIE He
KOAMMLMPOBAHbI 1 ABNAOTCA YacTbio YCTHOM TpaauLmum KOPeHHbIX obwmH'®. B gokymeHTe
«CnnCcoK 1 KpaTkoe TeEXHMYECKOEe NMOSICHEHUE Pa3fMYHbIX POPM, B KOTOPbLIX MOXHO HaNTK
TpagnumnoHHble 3HaHus» (WIPO/GRTKF/IC/17/INF/9) npuBogntca ONONHUTENBHOE
o6cyxaeHne KogmdULMPOBaHHbBIX TPAANULMOHHbBIX 3HAHUA N HEKOANMPULIMPOBAHHbIX
TPaAULMNOHHBIX 3HAHWUNA.

KoHcynbTauum

CornacHo topvandeckomy crioBapto bnaka, koHcynbTaumen ABNsSeTcs akT obpalleHns K
KaKoMy-ninGo nuLy 3a COBETOM UMK C LieNbio Y3HaTb MHEHME 3TOro Nnvua (HanpumMep, K lpucTy).

B 0gHOM 13 MCTOYHMKOB yKa3bIBAETCS, YTO KOHCYNbTaLMs 03HaYaeT npoLecc obmeHa
MHEHUAMW 1 HGOopMaLUmMen. ITOT NPOLIECC He SBMNSETCS OAHOCTOPOHHWUM, a NpeanonaraeT
COBMECTHOE MCTONb30BaHNe 3HaHU 1 MHEeHUI. «KOoHCynbTaumsi» 03Ha4yaeT COTPYAHNYECTBO,
O3HaKOMIIEHME C MHEHMEM [PYroi CTOPOHbI U AESTENbHOCTL B COOTBETCTBUM C 3TUM.
CornacHo Apyrmm UCTOYHMKAM, NMPUMEHUTENBHO K KOPEHHbLIM OBLLMHAM NPOLECcChl
KOHCYNbTaLUN 1 NONy4YeHNs Cornacusi HoCAT B3aMMOCBSI3aHHbIV xapakTep. Mocpeactsom
KOHCYIbTaLMii Nofb3oBaTeNny — TPETbM N MOTYT NPUATU K MOHUMaHUIO TOro, YTo TpebyeTcs
ANS NONyYeHUs cornacusi U OT KOro OHO AOMKHO UCXOAUTb, a Nvua, NpeaocTaBnsowme
cornacue, MOryT Nnydlle YACHUTb, Ha YTO UMEHHO OHW NPEAOCTaBnAT cBoe cornacme?.

KoneeHruyusi Ne 169 MexdyHapoOHou opeaHusauyuu mpyda (MOT) o kopeHHbIx Hapodax u
Hapodax, eedyuux rnrnemeHHol obpas xu3sHu (1989 r.), rmacuT, 4To KOHCYNbTauMn NPOBOASATCA
«000poCcoBeCTHO 1 B hopme, COOTBETCTBYIOLLEN 0OCTOATENBCTBAM, C LIENbI AOCTMKEHMS
OOrOBOPEHHOCTUN UMK COrnacusi B OTHOLLEHUM NpeanaraemMbix Mep» (MyHKT 2 cTaTbu 6).

KoHBeHLusA 0 Buonornyeckom pasHoobpasum

KoHeeHuyusi o buonozaudeckom pasHoobpasuu (KBP) — mexayHapoaHasi KOHBEHUNSA, NPUHATas B
nioHe 1992 r. B xoge KoHdepeHunn OOH no okpyxatoLlen cpege n passuTunio, COCTOSABLLENCSH
B Prno-ge->KaHenpo, bpasunua. B cooTBeTcTBMM CO cTaTben 1 uenammn KoHBeHUUN ABNSOTCA
«CcoxpaHeHue BMonorM4eckoro pasHoobpasusi, yCTom4nBoe UCNoNb30BaHNE €ro KOMMOHEHTOB U
COBMECTHOE MNofy4yeHne Ha cnpaBeasiMBon U paBHOM OCHOBE BbIrOf, CBA3AHHbLIX C
MCNonNb30BaHNEM FreHEeTUYECKUX PecypcoB, B TOM YUCHe NyTeM npeaocTaBrneHns Heobxoanmoro
A0CTyna K reHeTM4eCkum pecypcam v nyTeM Hagnexawen nepegaym cooTBeTCTBYHOLLNX
TEXHOSTOMMIN C Y4eTOM BCEX MPaB Ha Takne pecypcbl U TEXHOMOIMK, a Takke nyTem JOSHKHOMo
duHaHcuposaHusi». OHa BcTynuna B cuny 29 gekabpsa 1993 r.

CTpaHa npoucxoxaneHunda reHetTu4eCkKmnx pecypcon

18 KHnru Takmx Tpagmumii, Kak aropBega, cucteMa cuaaxoB M yHaHu TMOO, ymOMUHAKTCS B Ka4ecTBe
aBTOPUTETHBIX UCTOYHMKOB B MepBom pasgene 3akoHa MHamm 1940 r. 0 nekapCTBEHHbIX U KOCMETUYECKMX
cpeacTBax Ne 23 (B pef. 3akoHa O nekapCcTBEHHbIX U kocmeTudecknx cpeacteax 1986 r. Ne 71). Cwm.
nepeyeHb CyLLECTBYHIOLLMX OHMaNHOBLIX 6a3 AaHHbIX, coAepXallmx MHopMaLMo MO JOKYMEHTaLUun B
obnactu TpaguumoHHbIxX 3HaHun (WIPO/GRTKF/IC/3/6), nyHkT 8. Cwm. Takke Karin Timmermans u Togi
Hutadjulu, Cornawenune TPUNMC n dapmaueBTudeckune npenapatbl: OTyeT cemmnHapa ACEAH no Bonpocam
Cornawenua TPUMC n ero BNusHUS Ha hapMaLeBTUYECKYO NPOAYKLMIO, CTp. 45.

19 BoictynneHue generaumm Kanagbl. Cm. Otyet BTOpon ceccum (WIPO/GRTKF/IC/2/16), nyHkT 131.

20 Teppu Axke' [ymu u npasuna — pykogodcmeo KuHeMamozpaghucma no 83aumodelicmsuro ¢ KOPeHHbIMU
Hapodamu, ux Kyrnbmypol u KoHuenyusmu, ctp. 51.
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B cooTtBeTcTBUM CO cTaThen 2 KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) «cTpaHa
NPOUNCXOXOEHNSA FrEHETUYECKMX PECYPCOB» O3HA4YaeT «CTpaHy, KoTopas obnagaeT aTuMmmn
reHeTM4ecKMMn pecypcamm B ycrioBusx in-situx». [pyrne onpegenenuns BkoYvaroT
reHeTU4eCcKne pecypchbl B YCroBusax ex-situ. Hanpumep, ctpaHa npoucxoxaeHns
onpegensetcs B ctatbe 1 peweHus Ne 391 AHAckoeo coobujecmeaa o pexume docmyna K
2eHemuyeckum pecypcam (1996 r.) kak «cTpaHa, koTopasa obrnagaeTt reHeTU4eCKUMm
pecypcamu B yCrioBusix in-situ, Bkniovas Te, KOTopble, HAXOAACh B YCNOBUAX in-situ, B
HacTosiLee BpeMs Haxo4AaTCs B YCINOBUAX eX-Situy.

CTpaHa, npegocTaBnfaloLas reHeTu4ecKmne pecypcChbl

B cooTeeTcTBMM CO cTaTben 2 KoHeeHyuu o buonoaudeckom pasHoobpasuu (1992 r.) «cTpaHa,
npegocTaBnsowas reHeTUYEeCKNe Pecypcbl» 03Ha4YaeT «CTpaHy, NpeaoCTaBnsoLLYyO
reHeTU4Yeckme pecypcbl, CoObpaHHble U3 UCTOYHUKOB iN-Situ, BKIHOYAsA NONyNsaUMM Kak ANKUX, TaK
N 0JOMaLLHEHHbIX BUAOB, NMMBO Nony4YyeHHbIe N3 UCTOYHUKOB ex-Situ, He3aBMCMMO OT TOrO,
NPOMCXOOAT OHM U3 3TOWN CTPaHbI UMK HETY.

KynbTypHas o6wmHa

«CoupanbHas obLMHa» ONpeaenseTcs kak Kpernko CrnioYeHHas couvanbHas eauHuua, YneHbl
KOTOPOW UCMbITHIBAOT CUIbHOE YYBCTBO €AMHCTBA M CONMAAPHOCTM M KOTopasi OTNNYaeTcst oT
APYrnX oBLLUMH Hanuumem coGCTBEHHOM KynbTypbl UK KynbTypHOro obpasua nmbo BapraHTom
poZoBOW KynbTypbi?!.

KynbTypHoe pa3Hoobpa3ue

B cooTtBeTcTBUM ¢ KOHBEHYuel 06 oxpaHe u rnoowpeHuu pasHoobpa3susi ¢hopM KyrbmypHoO20
camosbipaxeHus (2005 r.) Oprannsaumm O6begmHeHHbIX Hauuin no Bonpocam o6pa3oBaHus,
Hayku n kynbTypbl ((OHECKO), kynbTypHOEe pasHoobpasune o3HavdaeT MHoroobpasme opm, ¢
MOMOLLIbIO KOTOPBIX KynbTypbl PYnn 1 00LWEeCTB HAXOAAT CBOE BblpaxeHne. ATu popMbl
CaMOBbIpaXKeHVs NepeaatoTcs BHYTPU rpynn v O6LLECTB U MeXay HUMK?Z,

BbipaxeHus KynbTypbl

B KoneeHuyuu 06 oxpaHe u noowpeHuu pa3Hoobpasusi popM KyrnbmypHO20 caMO8bIpaxeHusi
(2005 r.) Opranmszaumnmn Ob6begmHeHHbIX Haumii no Bonpocam o6pas3oBaHus, Haykn U KynbTypbl
(KOHECKO) BblpaxeHus KynbTypbl ONPeAensitoTCa Kak «Takme hopMbl CAMOBbIPaXXEHWS,
KOTOpble NpeacTaBnAlT cobomn pesynbTaT TBOpYECTBA OTAENbHbIX MWL, rpynn unn obLiecTs u
KOTOpble UMEIOT KynbTypHOE codepxaHune» 2>,

KynbTypHOe Hacnegue

IOns uenen KoHeeHyuu 06 oxpaHe 8CeMuUpHO20 KyribmypHO20 U npupodHo20o Hacriedusi

(1972 r.) Opranusaumm O6beamHeHHbIX Hauun no Bonpocam o6pa3oBaHusl, HayKu U KynbTypbl
(FOHECKO) kynbTypHbIM Hacneguem cYMTatoTCs cneayolme o6bEeKTbI, NEPeYnCEHHbIE B
cratbe 1:

(a) namsimHuku: npou3gedeHuUsT apxXumeKmypbl, MOHYMEeHMarbHOU CKy1bnmypbl U
Kueorucu, 3rieMeHmbl Unu CmpyKmypbl apxeono2udeckoeo xapakmepa, Hadnucu,

21 MpoekT rnoccapus, NPeAnoXeHHbIN Ha COBELL@HNM rpynibl 3kcnepToB U3 HuaepnaHoos, co3BaHHOM Gopo
HauwnoHnanbHon komucenn HugepnaHgos no sonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

22 MyHkT 1 cTatbn 4 KoHeeHuun KOHECKO 06 oxpaHe 1 noowpeHumn pasHoobpasms opm KynbTypHOro
camoBblpaxeHusi, 2005 r.

23 MyHkT 3 cTatbn 4 KoHeeHuun KOHECKO 06 oxpaHe 1 noowpeHumn pa3Hoobpasms hbopm KynbTypHOro

camoBbIpaxeHus, 2005 r.
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newepsbl U epynbl 37IEMEHIMO8, KOMOPbIe UMEM 8b10aI0WYIOCS YHUBEPCATTbHYIO
UEeHHOCMb C MOYKU 3PeHUs UCMOopuUU, UCKyccmea Unu HayKu;

(b) aHcambnu: epynnbl U30SIUPOBaHHbIX UU 06 BEOUHEHHbIX CMPOEHUU, apxumeKkmypa,
e0UHCMEBO unu €es3b C rneli3axemMm KOmopbix npedcmassisiiom ebi0aruyrcs
yHuUgepcarsibHy UeHHOCMb C MOYKU 3pEeHUSI UCMOopuUU, UCKyccmea Unu HayKu;

(c) GocmonpumedyamernbHbie Mecma: npou3gsedeHuUs1 YesroeeKka unu co8MeCmHbIe
meopeHus Yyeriogeka U npupoldbl, @ Makxe 30Hbl, 8KITIOYas apxeornoauyeckue
docmonpumedyamerbHbie Mecma, npedcmasnsauue 8bl0atouyrcs yHUsepcanbHyH
UEHHOCMb C MOYKU 3PEeHUS UCMOpUU, 3CMemuKuU, 3mMHO/I02uu Unu aHmpornonoauu.

KynbTypHas caMoOGbITHOCTb

«KynbTypHasi caMObObITHOCTbY YKa3blBaeT HA HanNM4ne COOTBETCTBUS MeXay OBLMHOM —
HaLMOHanNbHOM, 3THNYECKON, S3bIKOBOM U T.A,. — U €€ KyNbTYPHOW XM3HbLO, a Takke Ha NpaBo
KaXk[oW OBLLUMHbI Ha COBCTBEHHYO KynbTypy?*. KoHeeHuusi Ne 169 MexdyHapoOHol
opaaHu3ayuu mpyda (MOT) o kopeHHbIx Hapodax u Hapodax, 8e0yuux rnriemMeHHol obpas
JKU3HU 8 He3asucumbix cmpaHax (1989 r.), rmacuTt, 4to npaBUTENbLCTBA OOMKHbBI OKa3blBaTb
cofencTBMeE NOMTHOMY OCYLLIECTBIIEHMIO COLMAnbHBLIX, SKOHOMUYECKUX 1 KYIbTYPHbIX MpaB 3TUX
Hapo4oB NPY YBaXXEHUN UX COLMANBHON U KyNbTYPHOM CaMOBBLITHOCTU, X OOblYaeB 1 TpaauLMi
N UX MHCTUTYTOBZ.

KynbTypHble LLleHHOCTH

B ctatbe 1 KoHeeHyuu 0 mepax, HarnpasrieHHbIX Ha 3anpeuweHue u npedyrnpexoeHue
He3aKOHHO20 8803a, 8bI803a U rnepedayu rpaga cobcmeeHHOCMU Ha KyfibmypHble UeHHOCmuU
(1970 r.) OpraHusaumm O6beamHeHHbIX Haumn no Bonpocam o6pa3oBaHus, HayKu U KyrnbTypbl
(FKOHECKO) kynbTypHbIMW LLIEHHOCTSAMMW CYMTAKOTCH LLEHHOCTU PENUIMO3HOMO UM CBETCKOMO
XapakTtepa, KOTopble pacCcMaTpuBalOTCA KaxablM rocy4apCTBOM Kak npeacTaBnsioLwme
3Ha4YeHne Ana apxeonorum, 4OMCTOPUYECKOro nepmoaa, UCTopun, nutTepaTypbl, UCKyCCTBa U
HayKun 1 KOTOPblE OTHOCATCH K NEPeYnCIIIEMbIM HXKE KaTeropusim:

a) peakue konnekumm n obpasubl pnopbl U hayHbl, MUHEPANOrnmn, aHaToOMUN 1 NpeaMeThl,
NPeAcCTaBnsaoLLne NHTEPEC NS NaneoHToNornn; b) LEHHOCTU, KacaloLmMecsi UICTOPUK, BKITHOYas
NCTOPUIO HaYKN N TEXHWUKM, UCTOPUIO BOWH N OBLLLECTB, a Takke CBA3AHHbIE C XKU3HbIO
HaUMOHarnbHbIX AesTenen, MbICIMTeNen, y4eHbIX 1 apTUCTOB U C KPYMHbIMU HaLUWOHaNbHbIMN
CcoObITUAMMU; C) apxeonorm4yeckme Haxogku (Bkroyasa obblyHbIE U TaliHbIE) U apXeonornyeckue
OTKpbITUSA; d) COCTaBHbIE YaCTW pacyIeHEHHbIX XyA0XXECTBEHHbIX N UICTOPUYECKNX NAaMSATHUKOB
N apXxeonornyeckmx MecT; €) cTapuHHble npegMeThbl 6onee yem 100-neTHe AaBHOCTH, Takmne
Kak Hagnmcu, YekaHHble MOHETbI 1 nevaTtu; f) aTHonornyeckne matepuansi;

g) XyOoOXeCTBEHHbIe LLeHHOCTU, Takune Kak: i) NonoTHa, KapTUHbI U PUCYHKM LIENMKOM PYYHOM
paboTbl Ha Nto6oM OCHOBE M N3 NOLIX MaTepuanos (3a UCKMOYEHNEM YepTeXen 1
NPOMbILUNEHHbIX U3OENUIA, YKPaLLEHHbIX OT PyKW); ii) OpurMHanbHble Npon3BeaeHus
CKYNbNTYPHOro UCKYCcCTBa M3 NOObLIX MaTepunanos; iii) opurMHanbHble rpaBlopbl, 3CTamnbl 1
nutorpacdun; iv) OpuUrMHanbHble Xy4OXKeCTBEHHbIE NOAOOPKN N MOHTaXM U3 NOObIX
mMaTepuanos; h) pegkue pykonucu n MHKyHabynbl, CTapUHHbIE KHUMM, AOKYMEHTbI U U34aHus,
npegcraensitowme ocobbii MHTEPEC (MCTOPUYECKUN, XYOOXKECTBEHHbIN, HAYYHbIN,
nuTepaTypHbI U T.4.), OTAENbHO U B KONNEKUMSX; i) NOYTOBbIE MAapKW, HANoroBble 1
aHanornmyHble Mapku, OTAENbHO UMK B KONNEKUUSX; j) apxmBbl, BKNOYas poHo-, poTo- 1

24 Teszaypyc FOHECKO, nmeeTcs Ha
http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity.

25 KonBeHuust MOT o KOpeHHbIX Hapogax 1 Hapogax, BeAyLux nremMeHHon obpas X13Hu B HE3aBUCUMbIX
ctpaHax 1989 r. (Ne 169), nyHkT 2 b) cTaTbhu 2.


http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity
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knHoapxuBbl; k) mebenb 6onee yem 100-neTHen 4ABHOCTU U CTapUHHbIE MYy3blKalibHbIE
WHCTPYMEHTBI.

XpaHutenb

Opuanyeckunin cnosapb bnaka gaet cneayollee onpegeneHne XxpaHuTens: «nuuo nnu
yupexaeHue, KOTopoe COCTOUT Ha NoneyYeHnmn unm xpaHeHun (pebeHka, CobCTBEHHOCTH,
OOKYMEHTOB UNK Apyrux LieHHocTen)». CornacHo TOMY e UCTOYHUKY «MOMNeYnTensCTBOY
OTHOCUTCS K YXO4Y W KOHTPOJIO 3a BELLBIO MM YENOBEKOM ANSA NPOBEPKN, COXPAHEHUST UMK
BesonacHocTn. «XpaHutenb» onpegensetca B OKkcopackom crnoBape aHrMNCKoro s3blka Kak
«NNLO U OpraHn3aumnsi, KOTopoe UNn KoTopasa OCYyLLECTBASET NONeYNTENbLCTBO Hag kemM-nnbo
UnNun xpaHeHue Yyero-nnmbo; onekyH». Cnosapb «Merriam-Webster» cogepxut Takoe
onpegeneHne: «HeKTo, KTo obeperaeT 1 OCyLLeCTBNAET OXpaHy Unu XxpaHeHue». TepMuH
«XpaHUTErb» B KOHTEKCTE TPaANLMNOHHBIX 3HAHWA N BbIpaXXeHU KyNbTYpbl OTHOCUTCS K TEM
obLWunHaM, HapOAHOCTAM, OTAENbHbLIM NMUaM U ApYrMMm cyGbekTaMm, KOTopble B COOTBETCTBUM C
HopMamu 06bI4HOro NpaBa 1 OPYron NPakTUKOM COXPaHAT, UCMOMb3YIOT N pas3BuBaoT
TPaAMLMOHHbIE 3HAHWS 1 BblpaXXeHUS KynbTypbl. OH BblpaXaeT NoHSATUE, KOTOPOe OTNMYyaeTcs
OT «npaBa COBCTBEHHOCTMY («BAa4EHUNA») Kak TAKOBOrO, MOCKOSbKY «XpaHUTENb» nepenaet
4YyBCTBO OTBETCTBEHHOCTU, rapaHTupyloLlee, YTo TPaaULMOHHbIE 3HAaHUS UMW BbIPaXXeHUS
KyNbTYpbl UICNOMb3YOTCA Taknm ob6pas3om, 4TO 3TO UCNONb30BaHME YAOBMETBOPSET LEHHOCTAM
O06LWMHBI 1 HOpMam 0BbIYHOrO npaea.

OObIYHbIN KOHTEKCT

«OBbIYHbIN KOHTEKCT» 03HAYaeT UCMONb30BaHWE TPaAULMOHHBIX 3HAHWIA UMW BbIpaXKeHUM
KynbTypbl B COOTBETCTBUM C TaKOW NOBCEAHEBHOMN NPaKTMKOW OGLLUMHbI, KaK, Hanpumep,
0bblYHas NpodaXka MECTHbIMWU PEMECTIEHHMKaMUM KOMUiA BbipaXKeHWin (ornbKriopa B
mMaTepuanbHoin dopme?s,

O6bIyHOE NpaBo M npoueaypbl

KOpugudeckuin cnosapb bnaka gaet crneayrowee onpegeneHme oOblMHOMO NpaBa: «npaso,
OCHOBbIBaloLLeecs Ha 00blvasix, KOTOPbIE NPUHATLI B KAYECTBE 3aKOHHLIX TPEOOBaHMI Unn
00s3aTenbHbIX NPaBUN NOBEAEHUS; MPaKTMKa U BEPOBaHMUS, KOTOPbIE CTOSb XXU3HEHHO
HeobxoanMbl 1 NPUCYLLM YaCTW COLManbHO-3KOHOMUYECKON CUCTEMBI, YTO K HUM OTHOCSITCS TakK,
Kak ecrnv bl oHM 6bInv Hopmamu npasax». OBbIYMHOE MPaBO TaKxke onpenerieHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLMMBI 1 6Oree KOHKPETHbIE HOPMbI N Npasuna,
KOTOpble COXPAHSOTCS U NepeaartoTcsi B yCTHOW (hOpMeE M NPUMEHSIIOTCS YYpEeXAEHNSIMU B
pamkax obLLMHbI B LIeNsiX BHyTPEHHEN pernameHTaumm unm pykoBoAcTBa BCEMU acnekTaMmm
XU3HU» 2", DOPMbI, B KOTOPbIX BOMMOLLEHbI HOPMbI 0BLIYHOIO Npasa, OTNNYaKTCA APYr OT
apyra. Hanpumep, 3akoHbl MOryT ObITb KOAU(UUMPOBAHHLIMU, MMCbMEHHBIMU UIN YCTHLIMMU,
YETKO BbIPaXKEHHBLIMW UM NCNOSTHAEMbIMW Ha OCHOBE TPaAULMOHHON NpakTukK. Ewie ognH
BaXKHbI 3NIEMEHT 3aKMo4YaeTcsl B TOM, AENCTBUTENBbHO NN 3TW 3aKOHbI NMPU3HAOTCS
«ohunumanbHO» HaLWOHaIbHBIMU CUCTEMAMM NpaBa CTPaHbl, B KOTOPOW HaxoauTcst 00LmMHa,
n/vnu cesasaHbl ¢ 3TUMK cucteMamu. Pelnaolmm akTopoM B onpeaenieHMm Toro, UMeT Nnn
HekoTopble 0bbl4an cTaTyCc 3aKoHa, ABMSETCs To, CYMTaeT Nn nx obLumMHa rPUaNYecKm
o6a3aTenbHbIMKU, UM OHU NPOCTO ONMUCHLIBAKOT pearnbHY MPaKTUKY.

HOprI 0bbIYHOro npaea KacalTCA MHOIMX aCnekToB XU3HU oOLWnH. OHn onpenenarT npasa U
00643aHHOCTN YNEHOB OOLLMHBI B OTHOLLEHMW BaXXHbIX aCNEKTOB UX XKU3HMW, KynbTypbl N

2% TuvnoBble NONOXEHUS AN HauMOHanbHbIX 3aKoHoAaTeNbLCTB 06 oxpaHe BbipaXKeHui onbknopa ot
HE3aKOHHOMO MCMOMb30BaHMs U APYTNX HaHOCALLMX ywepb aencteun, 1982 r., nyHkT 42 vactu .
27 MpaBa Ha oxpaHy TPagULMOHHBIX 3HAHWUIA: MOCNEACTBUSA NPUMEHEHUS HOPM U MPaKTUKN 0OLIYHOTO NMpaBea,

CeMuHap-npakTMKyM Nno BONpocaM NiiaHMpOBaHUsA Hay4HbIX nccnegosanuii, Kycko, Mepy, 20-25 masn 2005 r.
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MUPOBO33PEHUS: HOPMbl OBLIYHOrO MpaBa MOryT KacaTbCsl UCMONb30BaHWUSI MPUPOAHBIX
pPecypcoB 1 A0OCTyNa K HUM; NpaB 1 06s13aHHOCTEN B OTHOLLEHWUM 3eMeflb, BOMPOCOB
HacrneaoBaHUS U UMYLLLECTBA; NPaKTUKN JYXOBHOW XXMU3HW; COXPAHEHWS KYNbTYPHOro Hacneams
N CUCTEM 3HaHWIA, a Takke MHOMMX ApYrux BonpocoB?®, BbickasblBanocb MHEHME, YTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI HA 00blYasX KOPEHHBLIX HAPOAO0B, KOTOPbIE NPAKTUKYIOTCS
TPaAMLUMOHHBIMW OBLLMHAMK, @ Takke CONPSXKEHHbIMU C HUIMWU MECTHBIMU CaHKLMSIMK 3a
HapyLleHWe 3TMX HOPM. BonbLUMHCTBO NpaBwIl, COCTaBMSAOLWMNX HOPMbI 0ObLIYHOMO NpaBa,
MUCbMEHHO He 3ahMKCUPOBaHbI 1 HE ABMAIOTCH eAUHBIMW A1 Pa3NUYHbIX STHUYECKUX Fpyr.
Pasnununs mexagy HopMamm 06bIYHOrO NpaBa 3THUYECKMX TPy MOXHO OO BbSCHUTL TaKMMK
dakTopamu, Kak si3blk, 6IM30CTb MECT NPOXMBaHUS, MPOUCXOXAEHNE, UCTOPUS, coLmarnbHas
CTPYKTypa u 3koHOMMKa. OBGbI4HOE MpaBO He CTaTUYHO, @ AUHAMUYHO, Ero nNpasuna Bpems ot
BPEMEHUN MEHSAIOTCSH, OTpaXKaa U3MEHEHNs B COLManbHbIX Y 9KOHOMUYECKMX YCIOBUAX 2,

B psine paboumnx gokymeHToB MKIP ynomuHatoTcst HopMbl 0GbIMHOMO Npasa 1 npoueaypsbl, a B
HEKOTOpPbIX FOBOPUTCS O TOM, YTO OHU JOSMKHbI YYUTBIBATLCS NpU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPAOULMOHHbBIX 3HAHUIA U TPAAULMOHHbIX BbIPAXXEHUI KyNbTypbl.

OO6bIyHas npakTuka

O6blvHas NpakTMka MOXeT BbITb onpeaeneHa kak 4esaTeNbHOCTb U BUAbl UCMONb30BaHMS,
KOTOPbIE PErynupyoT U HanpaBnsaloT pasnuyHble acnekTbl XU3HW 00LWKnHbL. OBblYHasa NpakTuka
YKOpeHeHa B 00LLMHE M NPOSABNSAETCS B €€ XU3HeaeaTenbHoCcTU. Ee Henb3a BoCNpUHUMAaTL Kak
oTAenbHbIA KOAUMULMPOBAHHBIA «3aKOH» Kak TakoBomn,

Ba3sa gaHHbIX NO cornaweHusiMm o 6uopasHoobpa3nmn, CBA3aHHbIM C AOCTYNOM U
COBMECTHbIM NOJfib30BaHUeM Bbirogamm

Bbasza gaHHbix BOUC no CornaweHunsim o 6uopasHoobpasum, CBA3aHHbIM C JOCTYNOM U
COBMECTHbIM MOSIb30BAHNEM BbIrogamu, NpeacTaBnaeT cobon 3NEeKTPOHHY OHTANHOBYHO
KONNEeKUMO «PYKOBOACTB NO KOHTPAKTHOWM NpakTUKe, PYKOBOASALLMX NPUHLMNOB Y TUNOBbIX
NONOXEHWI B 0611acTN MHTENNEKTyanbHOM COBCTBEHHOCTU ANS UCMOMb30BaHUSA B KOHTPaKTHbIX
cornaweHusix 0 4OCTyne K reHeTUYECKMM pecypcamM U COBMECTHOM NOMb30BaHUM BbIrogamu, ¢
y4yeToM 0coboro xapakrepa u noTpebHoCTEeN pasnnyHbIX 3aMHTEPECOBAHHbLIX CTOPOH,
pasnuyYHbIX FTEHETUYECKMX PECYPCOB U pasnmyHbIX hopM nepeaayun B pasnmyHbix cepax
NonuTKKM B 06nacTy reHeTUYeckmx pecypcoB»!. B kauecTBe cpeacTsBa co3gaHus noTeHumana
OHa HanpasneHa Ha obecneyeHne MHOPMaLIMOHHLIX PECYPCOB ANs Tex, Komy TpebyeTcs
MOMOLLb B OTHOLLEHUWN OENCTBYIOLLEN NPaKTMKN B obnactu VIC, goctyna u COBMECTHOro
MCNONb30BaHMA BbIrog U reHeTUYECKMX PECYpCoB, a B Ka4ecTBe amnmpuyeckon 6asbl oHa
npegHasHaveHa cogencreoBaTb paspabotke B BOVC pykoBogaLwmMX NPUHLMMNOB MO JOCTYMY K
reHeTMYEeCKMM pecypcam 1 COBMECTHOMY MOMb30BaHUIO Bbirogamimn®2,

OepuBat
B nyHkTe (e) cTatbu 2 Hazolicko2o npomokoria peaynupogaHusi docmyra K 2eHemu4ecKum

pecypcam u coO8MeCMHO20 UCIMOb308aHUS Ha cripagednueoll U pagHol OCHO8e 8b1200 Om UX
npumeHeHusi kK KoHeeHyuu o 6uonoaudyeckom pasHoobpasuu (2010 r.) npuBegeHo cnegytollee

28 OObI4YHOE NpPaBo, TPAAULMOHHbBIE 3HAHUS U MHTENNEKTYyanbHas COGCTBEHHOCTb: aHanu3 Bonpocos (2013 1.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.
29 Mon Kypyk, «AdpurkaHckne Hopmbl 06bIMHOTO NpaBa U oxpaHa donbknopay, Copyright Bulletin, XXXVI, No.2,

2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris,
25 April 1978, Gazette du Palais, 1978.2, p. 448.

30 OObIYHOE NpaBo, TPAAULMOHHbBIE 3HAHUS N MHTENNEKTyanbHas COGCTBEHHOCTL: aHanm3 Bonpocos (2013 1.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.
3 Cwm. pokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 nyHKT 2; OHNanHoBasi 6a3a AaHHbIX AOCTYMHa Ha:

https://www.wipo.int/tk/en/databases/contracts/index.html.
82 Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/11.


https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf
https://www.wipo.int/tk/en/databases/contracts/index.html

WIPO/GRTKF/IC/43/INF/7
MpunoxeHue, ctp. 15

onpeneneHve: «aepvBaT» 03Ha4YaeT eCTeCTBEHHO BCTpeyatoLleecs broxmmmyeckoe
coefvHeHune, aBnsoLLeecs pe3yrnbTaToM reHeTUYeCcKon aKkcnpeccum unm metabonuama
BUONOrNYECcKNX UNN reHETUYECKNX PECYPCOB, AAXeE €CN OH HE COAEPXUT
PYHKUMOHAmNbHbIX €AUHMUL, HAacNeaACTBEHHOCTUY.

MpousBoaHble NpousBeaeHUs

B obnacTtu aBTOpCKOro npaBa TEPMUH «NPOU3BOAHbBIE NPOM3BEAEHNA» OTHOCUTCS K MepeBodam,
aganTauusiM, My3blkarnbHbIM apaHXXUpoBKam 1 OpYyrMm nepeaenkam paHee CyLecTBOBaBLUMX
Npou3BeAEHNIA, KOTOPbIE B COOTBETCTBMM C NYHKTOM 3 cTaTbk 2 bepHckol KoHeeHyuu 06
oxpaHe numepamypHbIX U Xy0oxxecmeeHHbIX rpoussedeHud (1971 r.) oxpaHaTCA HapaBHe C
Taknmun npousseneHnsimm 6e3 yuiepba npaBam aBTopam paHee CyLeCTBOBaBLUNX
npousseaeHnin®3. JToT TepMUH MHOrAa Ucnonb3yeTcsa B 6ornee LWMPOKOM 3HAaYeHUn 1
oxBaTbIiBaeT KOMNUNALUN/COOPHMKN NPOU3BEOEHMI, OXPAHAEMbIX B COOTBETCTBUU C NMYHKTOM 5
cratbun 2 KoHBeHumu, (a Takke nyHKToM 2 ctatbk 10 CoanaweHusi BcemupHoU mopaoeol
opeaHusayuu (BTO) no mopaosbim acriekmam nipas uHmersisriekmyarsnbHoU cobcmeeHHOCMU
(1994 r.) (Cornawenuna TPUMC) n ctatben 5 [Joecosopa BOUC no aemopckomy npasy (1996 r.)

(BAM))*.

B aTOM cMbicne TepMMH «NPOoM3BOAHOE NPOU3BEAEHNE» BKITIOYAET KOMMUNSALMN AaHHbIX UK
WHbIX MaTepuarnos B MallMHOYMTaeMON UNn MHOW hopmMe, NpeacTaBnsoLLme cobon no
noabopy 1 pacrnonoXeHuio MaTepuanos pesynbTaT MHTENMNeKTyansHoro Tsopyectasa.
MponseeaeHus, NpeacTaBnsoLmne coboin KOMNUAALMNIO UM COOPHUK, OXPaHSOTCS B
cooTBeTCcTBMU ¢ BepHckon KoHBeHUMeR Hapsay ¢ NpoYMMi NPou3BOAHBIMU Npou3seaeHnamMmns,

JNInyHoe HemmyLLLeCTBEHHOE NPaBO aBTopa MOXET OrpaHNYMBaTh NPaBO TPETbUX MWL, Ha
co3faHune NpousBoaHoro npousseaeHust. Moatomy gaxe B criyqae, ecrnv no oroBopy Unm
3aKOHY NMLIO BrpaBe BHOCUTb M3MEHEHUS B Npon3BeaeHme U UCnosb3oBaTh ero ans
CO3JaHusi NPON3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBATL BCAKOMY
M3BpaLLEeHNIO NPon3BeaeHUs, CNOCOGHOMY HaHECTM yLepb penyTaummn asTopa.

B HekoTopbIX OpUCOUKLMAX onpeaeneHne nponsBoaHbIX NpousseaeHuin 6eino nepepaboTtaHo
NPUMEHNTENBHO K TPAAULMOHHBIM BbIPXEHUSIM KyNbTypbl. B cooTBETCTBUM C TUXOOKEaHCKUM
peauoHasnbHbIM MUro8biM 3aKOHOM 06 0xpaHe mpaduyUOHHbIX 3HaHUU U MposieneHul
Kynbmypbi (2002 r.) 3TOT TepMuH 0603Ha4aeT nobon pesynbTaT UHTENNEKTYarbHOro
TBOpYECTBA UMY MHHOBALMIN, CO3AaHHbIN HA OCHOBE UMK 3a CYET TPAAMLMNOHHbBIX 3HAHWUIA UNn
BbIpaXXeHUiA KynbTypbI®’.

MocaratenbcTBO

B cooTtBeTcTBUM CO cTaThen 6bis bepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U
XxydoxecmeeHHbIx ripousgedeHud (1971 r.) TEpMUH «nocaraTenscTBO» 0b603HavaeT yLepb
4YecTn Unu penytauumn astTopa. IATOT TEPMUH OTHOCUTCH K AENCTBUSAM, KOTOPbIE HE ABMSOTCS
daKTU4eCKNM M3MEHEHNEM COOCTBEHHO NMPOM3BEAEHMUS UM BMELLATENLCTBOM B Hero. OH

33 MyHKT 3 cTaTbn 2 bepHckon KoHBeHuun. «lepesofbl, agantaunm, My3sblkanbHble apaHXUpPOBKK 1 Apyrne
nepegenku nuTepaTypHOro Unm Xy4oXXeCTBEHHOTO MPOM3BEAEHNS OXPaHSIOTCA HapaBHE C OpUIMHAaNbHbIMU
npoussegeHunsmu, 6e3 yuiepba npaBam aBTopa OpUrMHANbLHOIO NPOU3BEAEHUS».

34 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611aCT aBTOPCKOrO NnpaBa 1 CMEXHbIX NpaB U
["moccapuin TepMUHOB NO aBTOPCKOMY NpaBy U CMEXHbIM nNpaBam», BOUC.

35 MyHkT 5 cTatbn 2 BepHckon KoHBeHumn, nyHKT 2 ctatbn 10 Cornawenua TPUMC, ctatba 6 Jorosopa no
aBTOPCKOMY MpaBy.

36 Cwm. Cam PuketcoH n [IxeriH C. TnH30ypr, MexxdyHapoOHOe asmopCcKoe rpaso U CMEXHbIE rpasa — 8 paMmKax
u 3a pamkamu bepHckoli KoHseHyuu, Oxford, Vol. |., p. 485.

87 TuxookeaHCKMI perMoHarnbHbIV TUNoBoK 3akoH oT 2002 r. 06 oxpaHe TpaaMLMOHHBLIX 3HAHUI 1 MPOSIBMEHNIA

KynbTypbl, YacTb |. 4.



WIPO/GRTKF/IC/43/INF/7
MpunoxeHue, ctp. 16

obo3HavaeT AencTBNE «B OTHOLUEHUN» NPOU3BEAEHUS. TepMUH «nocsiraTenbCTBO» Obin
pobaeneH B KoHBeHUUIO Ha bptoccenbekon KoHepeHLnn No NEPECMOTPY C LiEeSNb OXBaTUTb
Takoe Ucnonb3oBaHWe Npon3BeaeHusl, KoTopoe HaHocuT yepb aBTopy. OH OTHOCUTCSA K
cuTyaumaMm, Korga npou3seaeHne coobuaetcs Takmm obpasom, YTO 3TO HAHOCUT Bpes
aBTOpy .

PackpbiTblie TpagMLMOHHbIE 3HAHUSA

«PackpblTble TpagUUNOHHBbIE 3HAHMA» OTHOCATCS K «[TpaauLMOHHBIM 3HAaHUSAM, KOTOpble
OOCTYMNHbI NMUaMm, He ABMASOWUMCS YieHaMN KOPEHHOM UM MECTHOM OBLLMHbI, KOTopas
paccmaTpuBaeTcs Kak ‘HocuTesnb' [TpaauuMOHHbIX 3HaHUA]. Takue [TpaguuMOHHbIE 3HaHUSA]
MOryT ObITb JOCTYNHbIMUM A5 LUMPOKOW NyOMAnMKK, 4OCTYN K HUM BO3MOXEH MOCPESCTBOM
MaTepuanbHbIX AOKYMEHTOB, MIHTepHeTa 1 Npounx BUOoB TENEKOMMYHUKALMIA U 3anncu.
[TpagnumMoHHbIe 3HaHWS] MOTYT ObITb PAcKpbITbl TPETBMM NULLAM WU NULAM, HE SBMAOLWMMCA
YfieHaMM KOPEHHbIX U MECTHbIX OOLLMH, OTKyAa 6epyT Havano [TpaguMumMoHHbIEe 3HaHUS], C
pa3peLleHns KOPEHHbIX M MECTHbIX 0BLLMH U 6e3 oHorox» 3.

B nokymeHTe «Cnmncok n KpaTkoe TEXHUYECKOE MOSICHEHNE Pa3rnyHbiX OPM, B KOTOPbIX MOXHO
HanTn TpaguumoHHble 3HaHna» (WIPO/GRTKF/IC/17/INF/9) npuBoguTcst 4ONOMAHUTENBHOE
o6cyxaeHne packpbITbiX TPAAULMNOHHBIX 3HAHWUA U HEPACKPbITbIX TPAAULMOHHbBIX 3HaHWN.

PackpbiTue

CornacHo topugnyeckomy crnosapto briska, «packpbiTe» 03HavaeT BbisiBNIEHNE (DAKTOB MK
akT, unm npouecc obHapoaoBaHMA TOro, YTO ObINO HEN3BECTHO paHee. B cdepe aBTopckoro
npaBa TEPMUH «PacKpbITUE» MOXET 03Ha4YaTb obecneyveHne Toro, YTobbl LWMpokas nybnvka
BrepBble Nony4una AocTyn K npounssegeHunto. MNepeas nybnukaumns nponssegeHns aBnaeTcs
OfHOW — HO HE eANHCTBEHHOW — N3 (POPM pacKpbITULA, MOCKOMbKY pacKkpbiTUe Npon3BeeHUN
MOXET TakkKe NPoMCXoauTb NyTemM LENCTBUN, HE CBA3AHHLIX C KOMMPOBAHWEM, Hanpumep nNyTem
Ny6IMYHOro UCNONHEHNSA U Nepeaayr B achunp no npoeoaam*’. B cooTBETCTBUM C HOPMaMK
MeXAyHapo4HOro aBTOPCKOro npaesa Npu3HaHWe Takoro npaea He ABnsieTcs ob6a3aTenbHbIM.

B bepHckol koHeeHUuUU 06 oxpaHe numepamypHbIX U XyO0XXeCm8eHHbIX npou3eedeHul

(1971 r.) roBoputcsa 06 MCNOMNBb30BaHUN NYOANYHO PACKPbITLIX NPOM3BESEHUIN B KOHTEKCTE
UCKITIOYEHWI, NPY 3TOM aBTOP UMEET NpaBo PackpbiTb OGLLECTBEHHOCTM CBOE Npou3BeaeHue*’.
B cooTBeTCTBUM C ONpeaeneHHbIMU HauMOHarNbHbIMM 3aKOHaMK «NpaBo Ha pacKpbITUE»
ABNSAETCS FIMYHBbIM HEUMYLLLECTBEHHbBIM NMPaBOM.

TpeboBaHNA 0 pacKpbiTUn

PackpbiTvie SBMAETCSA YacTbio NOrM4eckoro 060CcHOBaHMSA NaTEHTHOrO 3akoHoAaTenbCcTBa*?.

B cooTtBeTcTBUM CO cTaThen 5 [Joeosopa o nameHmHou koonepayuu (PCT) naTeHTHoe
3aKOHOAATENbCTBO HanaraeT Ha NaTeHTHbIX 3asBuTenen obLiee 0653aTenbLCTBO «packpbieamb
u3obpemeHusi 30CMamoyYHO SICHO U MOJIHO, YMOobbl u3obpemeHue Mo2asio bbimb
ocyuwecmerneHo crieyuanucmom 8 daHHou obnacmu». OpHako «TpeboBaHMe O pacKpbITUNY
MCNonb3yeTcs B NocneaHee Bpems B KayecTse 0bLLero TepMmnHa NpUMeHNTENbHO K pedopmam,

38 Cam PukeTtcoH n OxeriH C. MH36ypr, MexdyHapoOHOe asmopcKoe npaso U CMeXHbIe rpasa — 8 paMKax U 3a
pamkamu BepHckol Koneeryuu, Oxford, Vol. I., p.603.

39 Cnncok 1 kpaTkoe TEXHUYECKOE NOSICHEHNE PasnnyHbIX POpM, B KOTOPbIX MOXHO HAWTV TPaAULMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), NyHKT 4 NnpunoxeHus.

40 My6nukauus BOUC «Pykooacteo BOUC no porosopam B 0611acTtv aBTOPCKOro npaea M CMEeXHbIX Npas,

afMVHUCTpaTMBHOE ynpasneHue kotopbiMu ocylectenseT BOUC, n Mmoccapuin TepMrMHOB N0 aBTOPCKOMY
npasy U CMEXHbIM Npasamy», cTp. 282.

4 Cratbu 10bis n 11. Cm. Takke Cam PuketcoH n xeiiH C. T'mH3bypr, MexdyHapoOHoe asmopckoe rpaso u
CMeXHble npasa — 8 pamkax u 3a pamkamu bepHckol Konseruyuu, Oxford, Vol. I., p. 614.

42 Cm. nokymeHT WO/GA/32/8, cTp. 32 npunoxeHus.
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KOTOPbI€ MPOM3OLUM B NATEHTHOM 3aKOHOAATENbCTBE HA PErMOHANbHOM UM HALMOHAaNbHOM
YPOBHE, U NPEeANOXEHUsIM 0 pechopMMPOBaAHUN MEXAYHAPOAHOIO NAaTEHTHOIO
3aKoHO4aTenNbCTBa, KOTopble OyAyT KOHKPETHO HanaraTb Ha NaTeHTHbIX 3asBUTenen
06513aTenNbCTBO packpbiBaTb HECKOMNBKO KaTeropuii MHopMaLmMm, KacatoLencs TpaamUmMoHHbIX
3HaHWUIA U/UNK FeHEeTUYECKUX PECYPCOB, KOraa OHM UCMONb3YTCA B pa3paboTke M306peTeHus,
NPUTA3aHNE Ha KOTOPOE COAEPXKUTCA B NaTeHTE UMK 3asBKe Ha naTeHT*?,

B OTHOLLIEHMN METOOOB PaCKPbITUSI, OTHOCSILLIUXCS K FTEHETUYECKUM pecypcam U TpaaULNOHHbLIM
3HaHWAM, BbINN PAaCCMOTPEHbI TPY LLUMPOKMUE PYHKLMNN:

- packpbITUe NBbIX reHeTUYECKMX PECYPCOB/TPAANLMOHHBIX 3HaHUIA, AENCTBUTENBHO
MCNONb30BaHHbLIX B X04e CO30aHuns n3obpeteHus (onucaTtenbHas yHKUMS Unu yHKUms
NPO3pavyHOCTH, OTHOCALLMECS K CAMUM reHeTUYECKMM pecypcamM/TpagnuuMOHHBIM 3HaHUSAM
N K MX B3aNMOCBS3M C n3o0bpeTeHmem);

- pacKpbITUe AENCTBUTENbHOIO MCTOYHMKA FEHETUYECKNX PECYPCOB/TPaaNLMOHHBIX
3HaHMN (DYHKLMSA PACKPbITUS NPOUCXOXKOEHMS, OTHOCALLASACS K TOMY, rae NosyyeHbl
reHeTU4YecKe pecypchbl/TpagnUMOHHbIE 3HAHUS) — 3TO MOXET KacaTbCs CTpaHbl
npoucxoxaeHnst (pPa3bACHUTb, B COOTBETCTBUM C KAKOW HOPUCAMKLMEN Obln NonyyeH
MCXo4HbIN MaTepuan), unn 6onee KOHKPETHOrO MECTOHAxXoXAeHus (Hanpumep, ans
rapaHTMmM TOro, YTO AOCTYN K FEeHETUYECKUM pecypcamM BO3MOXEH, YTO rapaHTUMpyeT
BO3MOXXHOCTb MOBTOPEHMS UNN BOCNPOM3BEAEHMS N300peTEeHNs); U

- obecneyeHne ob6s3aTenbCTBa UK AokasaTenbCTBa NpeaBapuTenbHOro
nony4eHHoro cornacus (PyHKUUS cobnoaeHns1, OTHOCSALLASACA K 3aKOHHOCTU J0CTyna K
reHeTUYeckMM pecypcam/ TPaAMLMOHHBIM 3HAHMSIM) — 3TO MOXET NoBMeYb 3a cobol
[AoKasblBaHWE TOro, YTO reHeTMYecKne pecypchl/TpagnLMOHHbIE 3HAHKS, UCNONb30BaHHbIE
B M306peTeHun, Gbinn NoNyYeHbl 1 UCMoNb30BaHbl B COOTBETCTBUM C
3aKoHO4ATeNbCTBOM, MPUMEHUMOM B CTPAHE NPOUCXOXAEHUS, NN B COOTBETCTBUN C
ycrnoBusiMu ftoboro crneumanbHOro cornalleHust, B KOTOpoM OTMeYeHo npeaBapuTernbHoe
o60CcHOBaHHOE cornacue, Unu okasbiBaHue Toro, Y4To nogava 3asiBkv Ha naTeHT bbina
OCyLLECTBMNEHa B COOTBETCTBUM C NpeaBapuTerbHbIM 0G0CHOBaHHBLIM cornacuem*4,

Bbinu NnpeanoxeHbl anbTepHaTUBHbIE MEXaHU3MbI B OTHOLLEHUM TPeGOoBaHMii 0 packpbiTUn®®,
Ewe ogHa mexxgyHapoaHas uHMumMaTuBa B OTHOLEHMU TpeboBaHUs O packpbiTUn —
npegnaraemas ctatbs 29bis CoanaweHusi BcemupHol mopaosol opaaHu3ayuu (BTO) ro
mop2o8bIM acriekmam rpae uHmersnekmyarnbHol cobcmeeHHocmu (1994 r.) (Cornawenus
TPUMC), npeanoxeHHasa ans obcyxaeHus panoomM cTpaH*.

ﬂ,OKyMeHTVI poBaHue

B Okcdhopackom cnoBape aHrMMCKOro s3blka COAEPXKUTCA crneaytoLlee onpeaeneHune
OOKYMEHTUPOBaHUS: HaKonseHme, Knaccugukaums n pacnpocTpaHeHme nHdopmMaumu;
cobpaHHbIV B xo4e 3Toro matepuan. [JoKymMeHTMpoBaHue TPaauLMOHHBIX 3HAHWUA MOXET
BKITKOMATb UX 3anuCb, perncrpaumto, otorpacnpoBaHne nnm BOCNpon3BeaeHNe Ha nieHke —
BCE TO, YTO COAEepXnUT B cebe aneMeHT (PUKCUPOBaHUS TPaANLMOHHBLIX 3HAHWUIA TakuM ob6pasom,

43 B oTHOWeHUN gononHuTensHom nHdopmaumm cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 npunoxenuns 1.

44 Cwm. TexHunyeckoe ncecneposaHve BOWC oTHocuTenbHO TpeboBaHMin NO packpbITUiO MHpopmMaumu,
OTHOCSILLEICS K TeHETUYECKUM pecypcam 1 TpaaMUMOHHBLIM 3HaHusAM, nybnukaums BOUC Ne 786(E), cTp. 65.
B mioHe 2017 r 6bino BbinyLeHo HoBoe nccnegosaHne BOMC no TpeboBaHusiM, kKacaloLwMMcsi packpbiTus
naTeHTHON nHopMaLumu, o3arnasneHHoe « OCHOBHblE BONPOCHI, CBSA3aHHbIE C pa3paboTkoi TpeboBaHMii K
PacKpbITUIO MATEHTHON MHOPMaLUK B OTHOLLIEHUN FrEHETUYECKNX PECYPCOB U TPaAULMOHHBIX 3HAHUIAY;
[ocTynHo Ha: http://wwws.wipo.int/publications/en/details.jsp?id=4194.

45 HokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTUBHOE NMpeasioXeHue).

46 HokymeHT TN/C/W/52.
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YTO OHWM COXPAHSIOTCS U MOTYT ObITb JOCTYNHLIMU ANS APYMUX NAL, C LiENbo UX NO3HaHWS.
[lokyMeHTpoBaHWe OTNnYaeTCcs OT TPaAMUMOHHBIX CNOCOBOB COXpaHeHUs 1 nepefayn 3HaHWM
N TPAAMUMOHHbBIX Bblpa)KeHWI KyNbTypbl B pamMKax OOLLMHbI.

[okyMeHTMpoBaHne nmeeT ocoboe 3HaveHmne, NOCKONbKY HEPEOKO OHO SIBNSIETCA CPEACTBOM, C
NMOMOLLIbIO KOTOPOrO MOAM 3a NpeaenaMy TPaauLMOHHOMO Kpyra nony4atoT A0CTyn K
TPagULUMOHHBLIM 3HaHMAM*’. B nokyMeHTe « CnMUCOK U KpaTKoe TEXHUYECKOE MOSICHEHWE
pasnnyHbIX POpPM, B KOTOPbIX MOXHO HaWTU TPAAULMNOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9) npnBoamntcsa gONosHUTENbHOE 00CYyXAeHNE OOKYMEHTUPOBAHHbIX
TPaAAMLMOHHBIX 3HAHUIA N HEAOKYMEHTUPOBAHHbIX TPAAULMOHHbBIX 3HAHWUNA.

OornxHasn OCMOTPUTEJNIbHOCTb

KOpuanyecknin cnosapb «Black’s Law Dictionary» gaet onpegeneHume gomKHON
OCMOTPUTESNBHOCTU Kak pa3yMHON OCMOTPUTENBHOCTU, OXXMAaemMon OT fmua, CTpeMSLLErocs
BbINOMHUTL NpaBoBoe TpeboBaHme nnn 0643aTensCTBO, U 0ObIMHO NPOSABASEMON TaKUM FIULIOM.

Cn paBeannBoe Bo3HarpaxaneHue

CnpaBegnueoe Bo3HarpaxxgeHue o3HadaeT Bo3HarpaxaeHue, BbinnaynBaemoe 3a
onpegeneHHble 4eNCTBUS, KOTOpble Bblny OCYLLIECTBIEHbI B OTHOLLEHU MPOU3BEAEHMS NN
06beKTa CMEXHbIX NpaB, B CYMME U1 Ha YCINOBUSIX, COOTBETCTBYIOLLMX TOMY, YTO MOXET
paccMmaTtpuBaTbCs Kak 0bbl4HbIE KOMMEpPYECKMEe CTaHaapThl B Criyvae, ecnu Bnagenew
aBTOPCKOro npasa Wi CMEeXHbIX NpaB NpeaoCcTaBun paspeLleHne Ha ocyLecTBNeHNe 3TOro
aenctemsa. Takoe BO3HarpaxageHue obbl4HO BbiNflaymMBaeTcs B Criyyasx, koraa
MMYyLLECTBEHHbIE NpaBa CBeAEHbI K MpaBy Ha BO3HaArpaxaeHue (M B LenoM NpUMEHSIIOTCS Ha
OCHOBaHUN HegobpoBoNbHON NUEeH3NKN)*. Jozoeop BOUC o ucnonHeHusiM u ghoHoepaMmam
(1996 r.) (ON®) B nyHkTe 1 cTaTbk 15 npegycmaTpmBaeT, YTO UCNOSNHUTENM U NPOU3BOAUTENN
dpoHOrpaMm Mornb3yrTCA NPaBoOM Ha eANHOBPEMEHHOE CripaBeanMBOe Bo3HarpaxaeHue 3a
NPsSIMOE UIn KOCBEHHOE UCMOoMb30BaHMe poHorpamm, onyoriMKOBaHHbIX B KOMMEPYECKUX
uensax, 4na aupHoro BewaHnsa nnm nboro coobeHnsa anga sceobuuero ceegeHuns. Tem He
MeHee cornacHo nyHkty 3 ctatbun 15 nwbas [Joroapmsatowasca CTopoHa MOXeT OrpaHnynTb
3TO NpaBO MM — NpU YCIoBUK, YTO OHa cAenaeT oroBopky kK [loroBopy — oTka3aTbCsi OT €ro
NPUMEHEHUS.

UcknrovyeHus

TepMUH «UCKMOYEHNSI» YCTaHaABNMBAET OrpaHMYEeHMs Ha NCNONb30BaHNe NPOM3BEAEHNS,
OXpaHSAEMOro aBTOpCKMM npaBoMm. VICknouyeHusi B NepByto ovepenb KacalTcs 4eNCTBUA No
OTHOLLEHWNIO K OXPaHSEMbIM 3fieMeHTaM. VIHOr4a NoHATME «UCKIIOYEHUSA» OXBaTbiBaeT
3aKoHo4aTernbHble peleHnsa (HanpuMmep, TeKCTbl 3aKOHOB UK CcyAebHbIX peleHnin), B
COOTBETCTBMM C KOTOPLIMW MOHOMOMNS BnagernbLa nepectaeT pacnpoCTpaHATLCSA Ha
onpeaeneHHble opurMHanbHble NPOM3BEAEHMS, OQHAKO B LLeSIOM 3TO OTHOCUTCSA K
onpegeneHnto Toro, Kakne BMAbl UCNOMNb30BaHWUS OXPaAHAEMbIX 3N1IEMEHTOB He TPebyoT HK
Bbl4aun paspeLLeHusi, HU BbinnaTbl Bo3HarpaxkaeHus*®. B BepHckoli KoHeeHyuu 06 oxpaHe
JiumepamypHbix U Xy0oxXecmeeHHbIx npousgedeHuli (1971 r.) npeayCMOTPEHO NPUMEHEHNE
TPEexXCcTyneH4YaTon NPOBEPKM AN onpeaeneHns BO3MOXHOCTN paspeLleHms NCKIIOYEHWUN:

47 OT1y4eT 06 MHCTPYMEHTapumn Mo yNpasBrieHNio MeXaHU3MaMu BAUSHUS UHTENNEKTyanbHON CO6CTBEHHOCTN Npu
[OKYMEHTUPOBAHUN TPaAULMOHHBIX 3HaHWUIN 1 reHeTnyecknx pecypcos (WIPO/GRTKF/IC/5/5), cTp. 4
NPUNOXEHNSI.

48 My6nukauus BOUC «Pykooacteo BOUC no poroBopam B 0611acTv aBTOPCKOro nNpaea M CMEeXHbIX Npas,

afMVHUCTpaTMBHOE ynpaBneHue kotopbiMu ocylectenseT BOUC, n moccapun TepMrMHOB NO aBTOPCKOMY
npaBy 1 CMEXHbIM NpaBamy.

49 WccneposaHue «McknioveHnst n orpaHuyeHnst B aBTOPCKOM MpaBe U CMEXHbIX MpaBax», NOAroTOBEHO
Mbepom Cupunennu, WCT-WPPT/IMP/1, 1999 r., cTp. 2.
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(i) vcknoYeHne MOXET pacnpPOCTPaHATLCA NULWb Ha onpeaeneHHble ocobble cny4vau;

(ii) mcknoYeHne He OOMKHO NPOTUBOPEUYUTL HOPMAalibHOMY MCMOSIb30BAHMIO MPOM3BELEHMS U
(iil) OoHO He AOMKHO yLeMNATb HEOB6OCHOBaHHBIM 06PA30M 3aKOHHbIE NHTEPECHI BNagernbLeB
npas®°,

BbipaxeHue gencremem

«BblpaxeHus: 4eNCTBUEM» 03HAYaET BblpakeHWsl NocpeacTBoM Tena Yenoseka®. OHu moryT
BKII0MATb HAPOAHbIE TaHLbl, ApaMaTypruto U XyaoxxecTBeHHble hopMbl 06psSA0B 1 He
Hy)XOarTcsi B BONJOLLEHUM B MaTepuarnbHon doopMe, Hanpumep, B Xxopeorpaduruyeckon

52
3anucu®,

BbipaxeHus cdonbknopa

B Tunoebix nonoxeHusx BONC-FOHECKO (1982 r.) «BblpakeHns1 ponbKriopa» o3Ha4varoT
Npoun3BeAEeHMS, COCTOSLLME NX XapaKTEPHbIX 3NEMEHTOB TPaaMLUNOHHOTO KyNbTYPHOro
Hacnegus, paspaboTaHHbIX U COXPAHEHHbIX OBLUMHOM CTpaHbl NN OTAENbHBIMU €€
NpeacTaBUTENAMMU, OTPAKAOLNX TPAAULNOHHBIE XyO0XKECTBEHHbIE YasiHUS Takow OOLLMHbI, B
YaCTHOCTH:

(I) YCTHbI€ BblpaXeHud, B YaCTHOCTU HapOAHbl€ CKa3aHuA, HapoaHaaA noa3na U 3aragku;
(II) MYy3blKalibHbl€ BblpaXeHUd, B HaCTHOCTU HapodHble NeCHU U MHCTPYMEeHTallbHaa My3blKa,

(i) BbIpaXEHUA AENCTBMEM, B HaCTHOCTM HAPOAHbIE TaHLbl, ApamMaTyprus u
XYOOXeCTBEHHble (hopmbl 06pA0B, HE3ABMCUMO OT TOrO, BOMSOLLEHBI OHM B MaTepuanbHyto
dopMy, UMK HET; 1

(iv)  BblpaxkeHus1 B MaTepuanbHon popme,

B koHTekcTe MKIP TepMUHbI «TpaaULMOHHBIE BbIPAXEHUS KYNbTYpbI» U «BblpaXeHns
donbKiopa» ABMASITCA CUHOHUMUYHBIMU N B3aUMO3aMEHSAEMbIMMU.

CoxpaHeHue ex-situ

B oTHOWweHWM onpegeneHns «coxpaHeHune ex situ» B ctatbe 2 KoHeeHyuu o buonoaudeckom
pa3Hoobpasuu (1992 r.) «ex situ» MOXeT NOHMMAaTbCA KaK «KOMMNOHEHTbI BONOrnMYecKoro
pa3HoO6pa3ns BHE MX €CTECTBEHHbLIX MECT OOUTaHUSI».

Hob6pocoBecTHas NpaKTuKa

BbipaxxeHune «gobpocoBecTHasn npakTuka» UCNonb3yeTcsi B ONpeaeneHHbIX NOMoXeHMaX
GepHckol KoHeeHyuu 06 oxpaHe numepamypHbIX U Xy0oxecmeeHHbIx rnpoudsedeHud (1971 r.)
B OTHOLLEHMMN UCKITIOYEHUI N3 aBTOPCKO-NPaBOBOM OXpaHbl (CM. NyHKT 1 ctatbun 10,
KacarloLmmncs LMTMpoBaHus, a Takke nNyHkT 2 ctatbmn 10, kacatowminca ceobogHoro
MCnonb30BaHUA NponsseaeHnin B o6beme, onpasgaHHOM NOCTaBNEHHON LENbO, B Ka4ecTBe
unncTpaumn yyebHoro xapakrepa). [nga onpegeneHuns Toro, Kakas npakTuka MoxeT

50 MyHKT 2 cTaTbm 9.

51 TvnoBble NONOXEHNS ANsi HAaUMOHaNbHbIX 3aKoHOA4AaTeNbCTB 00 OXpaHe BblpaXkeHui dponbkopa ot
HEe3aKOHHOrO UCMOMb30BaHNA U APYrMX HaHOCALWMX yuepb aencteun, 1982 r., nyHKT 37.

52 TvnoBble NONOXEeHNS ANsi HaUuMOHanNbHbIX 3aKOHOA4ATENbCTB 00 OXpaHe BblpaXkeHui dponbkiopa ot
HEe3aKOHHOrO MCNOMb30BaHNSA U APYIMX HAHOCALLMX yLiepb aencTsui, nyHKT 37.

53 TunoBble NONOXEHNS AN HAaUMOHAaNbHbIX 3aKoHOAaTeNbCTB 06 OXpaHe BblpaXkeHWi honbkiopa ot

He3aKOHHOro 1CMOMb30BaHUA 1 APYrMX HAHOCALLMX yllepb aencTeui, pasaen 2.
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cuMTaThCs «406POCOBECTHOWMY, CREAYET NPUHATL BO BHUMAaHWE KpUTEPUMU TPEXCTYNEHYaTomn
npoBepkn®.

MNMpaBa depmepoB

B ctatbe 9.1 MexdyHapodHozo dozoeopa podo8oribCMEeeHHOU U CeslbCKOX03UCMBEHHOU
opaaHu3ayuu (PAQ) o ceHemu4ecKux pecypcax pacmeHuti 0nsi npou3sodcmea
rpodoe8oibcmeusi U 8e0eHUsT CelbCKO20 X035licmea NPU3HAEeTCA «TOT OFPOMHbIN BKag,
KOTOPbIA BHOCAT 1 OyayT BNpeab BHOCUTb B COXPaHEHUE N pa3BUTUE FrEeHETUYECKNX PECYPCOB
pacTeHW, KOTOPbIE COCTABIIAOT OCHOBY ANsi NPOM3BOACTBA NPOAOBONLCTBUS U
CEeNbCKOX03AMCTBEHHOW NPOAYKLMN BO BCEM MUPE, MECTHbIE Y KOPEHHbIE OOLLMHBLI 1 hepMEpbI
BCEX PEMMOHOB MUpA, 0COOEHHO LLIEHTPOB NMPOUCXOXAEHUSI U pa3HO00Opa3ns KynbTyp».

Cratbsa 9.2 onpegensieT «npasa hepmepoB» criegyowmm obpasom: «(a) oxpaHa
TPaAMUMOHHBLIX 3HAHUI, KacaloLWMUXCA FrEHETUYECKUX PECYPCOB PaCTEHUI Arsi NPOM3BOACTBA
NPOAOBONBLCTBMA U BEAEHUS CenbCkoro xo3ancTtea; (b) npaBo Ha paBHOMpaBHOE yvacTve B
pacnpeaeneHnm Boirog, nosydaemMbix OT UCMOSNb30BaHNS rEHETUYECKNX PECYPCOB pacTEHUI
AnNsi NPOM3BOACTBA NPOAOBOSLCTBUSA U BEAEHMS CEMbCKOro X03sMCTBA; U (C) MpaBo Ha yyacTune
B NPUHATUM PELLEHMI HA HAUMOHANBbHOM YPOBHE NO BOMPOCaM, CBSI3aHHbIM C COXPAHEHNEM U
YCTOMYUBLIM MCMOSb30BAaHNEM FEHETUYECKMX PECYPCOB PacTEHMIN NS NpoM3BOACTBA
NpoOOBONbCTBUA N BEAEHUS CENbCKOro X03ancTeay». B cratbe 2 MexdyHapodHoz20 Kodekca
rnosedeHust NpodoeoribcmeeHHOU U cenlbCKoxo3sticmeeHHoU opeaHu3lauyuu (PAO) npu cbope u
rnepedaye 3apodbiwesol ria3Mbl pacmeHUl 3TOT TEPMUH onpeaenseTcs cnegyowmm
o6pasom: «npaBa, BbiITEKAIOLLME M3 NPOLLIIOro, HacTosLero 1 6yayuiero Bknaga oepmepos B
COXpaHeHne, COBEPLUEHCTBOBAHME U NPeAOCTaBEHNE TEHETUYECKMX PECYPCOB PacTEHUN,
0COBEHHO B LIEHTpax NPOUCXoXaeHus / pasHoobpasus. OTu npasa npuHagnexar
MexayHapoaHOMy Coo6LLECTBY, BbICTYNatoLEMY B Ka4eCTBE JOBEPUTENBbHOIO yrnpaBnsaoLwero
B MHTEpEecax HblHELUHMX 1 ByayLmnx NoKoneHnn doepmepos, B Liensx obecnedeHns nosiHom
BbIrOAbl AN (PEPMEPOB U NOAAEPKKM NPOAOIPKEHNA UX B3HOCOB, @ TaKKe JOCTUXKEHUSA 00LLMX
uenen MexagyHapoaHoro npoekta ®PAO No reHeTUYeCKkUM pecypcam pacTeHun».

dukcauus

CornacHo topugunyeckomy crioBapto bnaka, doukcaumnen ssnsetca npouecc unm pesynbTat
3anvcu aBTOPCKOro NpounsBeaeHus B ocazaemon oopme. Pukcaums nponsBeaeHus unm
oObekTa CMEeXHbIM NpaB B MaTepuarnbHon oopme (B TOM YMCNe XpaHEHUe B NaMaTu
9NEKTPOHHOrO YCTPOMCTBA (KOMNbOTEPA)), OSPKHA NPOM3BOANTLCA B AOCTATOYHO CTabWbHON
dopmMe 1 Takum obpas3om, YTOObI HA OCHOBE 3TOro NPOU3BeAEHNE UM OOBLEKT CMEXHbIX NpaB
MOXET ObITb BOCNPUHAT, BOCMPOU3BEAEH UK cOobLLEH A0 BCceobLero cBeaeHna®. dukcaums
B MaTepuanbHon popme He Bcerga siBnsieTcst He00XoauMbIM YCIIOBUEM OXPaHOCMOCOBHOCTMY,
ogHako bepHckas KoHeeHyusi 06 oxpaHe siumepamypHbIX U XyO0XXeCm8eHHbIX npou3gedeHul
(1971 r.) npegycmaTtpumBaeT, YTO HaUMOHarNbHbIM 3aKOHOAATENLCTBOM B 0611aCTM aBTOPCKOroO
npaBa gMKcaumsi MOXeT GblTb NpeanMcaHa B kKadyecTse Takoro ycrnosua®. dukcaums B
maTepuanbHou hopMe TPAAULMOHHBIX BbIPAXEHWUI KyNbTYpbl MOXET CO3aTb HOBbIE NpaBa
WHTENNEeKTyanbHON COBCTBEHHOCTM Ha TaKyro OUKCaLMIo, U 3TV NpaBa MOryT ObiTb
HEenoCcpeACTBEHHO UCMOMb30BaHbl AN OXpaHbl CaMUX TPALULMOHHbBIX BbIPaXXEHUIN KybTypbl —

54 My6nukauus BOUC «Pykooacteo BOUC no porosopam B 0611acTtv aBTOPCKOro nNpaea M CMEeXHbIX Npas,
afMVHUCTpaTMBHOE ynpaBneHue koTopbiMu ocylectenseT BOUC, n Mmoccapun TepMMHOB NO aBTOPCKOMY
npasy U CMeXHbIM Npasamy», cTp. 289.

55 My6nukauus BOUC «Pykooacteo BOUC no porosopam B 0611acTv aBTOPCKOro nNpaea M CMEeXHbIX Npas,
aAMVHUCTPaTUBHOE ynpasfieHne koTopbiMu ocyliecTenseT BOVC, n Moccapuii TepMMHOB MO aBTOPCKOMY
npaey U CMeXHbIM npasamy», cTp. 290.

56 MyHKT 2 cTaTbu 2
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Takas cTpaTerusi ucnonb3oBanach A5 OXpaHbl APEeBHEro HackanbHOro Uckycctea®’.
Bbicka3blBanocb MHeHMWe, YTO 13-3a UCMOSb30BaHNUSA TEPMUHA «BbIPAKEHNE» MOXKET
BO3HWKHYTb BrieyatrieHve, 6yATo AN oxpaHbl TPaAULIMOHHBIX BbiPaXKeHW KynbTypbl
cyliecTByeT TpebGoBaHue no ux gukcaumums.

donbknop

B cooTBeTCTBUM C ONpefeneHnem, cogepxawmmca B PekomeHOayuu o coxpaHeHuu
mpaduuyuoHHoU Kyrbmypbi u ¢honbkiopa (1989 r.) Opranmsaumm O6beanHeHHbIX Hauun no
BOnpocamM obpasoBaHus, Hayku u kynbTypbl (KOHECKO), «donbknop (Mnu TpagmumoHHas u
HapoAHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha TPaauLUUAX KyrnbTYpPHOMO
coobuecTBa TBOPEHUI, BbIpaXXEHHbIX FPYNNon Unn MHANBMAYYMaMN U NPU3HaAHHbLIX B KA4YecTBe
OTpPaXeHUst YasHWIA CooBLLEeCTBa, ero KynbTYPHOM 1 coLuanbHON caMobbITHOCTY;
POoNbKIOpHbIE 06pa3upbl M LLEHHOCTU NepeaaroTcs YCTHO, NyTEM UMUTaLUN UNn Apyrmmm
cnocobamn. Ero chopmbl BKNOYAKT, B YACTHOCTW, SA3bIK, TUTEPATYPY, MY3bIKy, TaHLbl, Urpbl,
Mudponoruto, o6psapbl, 0bbliban, pemecna, apxMTeKkTypy 1 apyrne BUAbl Xy4OXXeCTBEHHOro
TBOpPYECTBAY.

MepBble NOMNbITKA 3KCMNNLUTHOIO YpEerynmpoBaHms BONPOCOB MCMNOMb30BaHNSA TBOPEHUIA
donbkiopa 6binn NpegnpuHSATLI B paMkax 3akoHOB 06 aBTOPCKOM MpaBe HECKOSTbKMX CTpaH
(TyHuca B 1967 r., Bonusum B 1968 r. (NMWb B OTHOLLEHUN MYy3blKaribHOro donbkropa), Ymunu B
1970 r., Mapokko B 1970 r., Amkupa B 1973 r., CeHerana B 1973 r., Kennn B 1975 r., Manu B
1977 r., BypyHau B 1978 r., Kot-g'MByape B 1978 r., 'BuHee B 1980 r., a Takke B TMNOBOM
3akoHe TyHuca o6 aBTOpCKOM npase AN pasBuBaromnxcs ctpad B 1976 r.) u mexxayHapogHOM
porosope (pa3paboTtaHHbin B baHrn B 1977 r. Tekct KoHBeHUmn 06 AdppukaHckomn
pernoHanbHOM opraHn3aLmmn MHTennekTyanbHom cobcTBeHHOCTH, aanee «KoHBeHUuA
APOUC»). Bo Bcex aTnx TeKcTax npomsseneHns horbKnopa paccmMaTpuBaloTCs Kak YacTb
KyNnbTYpPHOro Hacneaus Haumm («TpagmMuMOHHOrO Hacneansi», «KynbTYPHOro Hacnegmsy;

B Ynnn — «oBLLECTBEHHOrO AOCTOSIHUA KyNbTYpbl», UCNOMb30BaHME KOTOPOro TpebyeT nnatbl).
TeM He MeHee, MOXXHO NO-pasHOMY MOHMMAaTh 3Ha4YeHNe TepMUHA «DONBKIOP», B KOTOPOM OH
ynoTpebnserca B aTux TekcTax. BaxHbIM aBTOPCKO-NpaBoOBbIM 3N1IEMEHTOM, OBLLMM ANng
NpMBEOEHHbIX B 3TUX TEKCTax onpeaeneHnin B COOTBETCTBMM C YKa3aHHbIMK 3akoHaMu (Kpome
Turoeozo 3akoHa TyHuca, B KOTOPOM HE COAEPXKUTCA onpeaeneHunst), ABNAeTcs To, YTo
GONbLKIOP AOMKEH ObITb CO34aH aBTOpamMU, Ybs MMYHOCTb HEM3BECTHA, HO KOTOPbIE
NpeanosioXNTENbHO SBMAKOTCS UK SABASINCD rpaxgaHamu cTpanbl. B KoneeHuyuu APOUC
YNOMWHAIOTCH TBOPEHNSI «OBLLMHY, a8 HEe aBTOPOB, YTO pa3rpaHM4MBaET TBOPEHUSA (PONbKIopa
OT Npoun3BeaeHNin, OXpPaHAEeMbIX TPaaANLMOHHBIM aBTOPCKUM npaBoM. B Turnosom 3akoHe
TyHuca onpegeneHue (ponbknopa AaHo € UCMOorb3oBaHNEM 060MX 3TUX anbTepHaTUBHbIX
BO3MOXHOCTEN N paccMmaTpmBaeT OSbKIOP Kak TBOPEHUS «aBTOPOB, KOTOpbIe
NPeAnONOXUTENBHO ABNSIOTCS rpaXgaHamn COOTBETCTBYIOLLEN CTPaHbl, U 3THUYECKNX
obwmH». B cooTtBeTcTBUM ¢ 3akOoHOM Mapokko, hoSibKNop oxBaTbIBaeT «BCE
HeonybnnkoBaHHbIE MPON3BEAEHMS TAKOro poaay, npu aToM 3akoHbl Arknpa n TyHuca He
OrpaHN4YMBalOT OXBaT NOHATUSA «ONBbKIOP» HeonybnMkoBaHHbLIMK Npon3BeaeHnsMn. B 3akoHe
CeHerana npucyTcTByeT YeTKoe NOHUMaHWE NOHATUA PonbKnopa, Kyaa OTHOCATCH Kak
nuTepaTypHble, Tak N Xy4oXeCcTBeHHble nponsseneHns. B KoHeernuuu APOUC n Turnosom
3aKkoHe TyHuca npeaycMOTPEHO, YTO PONbKNOp BKOYAET U Hay4Hble paboTbl. BonblwmMHCTBO
N3 yKa3aHHbIX 3aKOHOB NPU3HAaKT «NPOoM3BEAEHUS NO MOTMBaM OOSbKIIopay B KayecTBe
OTAEeNbHOM KaTeropum npovssedeHni, Ans UCnosib30BaHUSA KOTOPbIX B KOMMEPYECKUX Lensax
TpebyeTcs 0406peHne KOMNETEHTHOro opraHa®®.

57 Teppu AHke, «HecaHKUMOHMPOBaHHOE BOCMPOU3BEAEHME HAacKanbHOro UCKYCCTBa»: TemMaTu4eckme
uccrieoBaHus B 06racTy MHTENNEKTyanbHON COBCTBEHHOCTU U TPAAULMOHHBIX BblpaXKEHWUIA KynbTypbl,
BOWC, 2003 .

58 Ot4yeT cemHaguaTon ceccun Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.

59 TvnoBble NOMOXEHUS AN HauMOHarbHbIX 3aKoHoAAaTENbLCTB 06 OXpaHe BblpaXKeHuin onbKiopa oT

HE3aKOHHOMO MCMOMb30BaHNS U APYTMX HAHOCALLMX ywepb aencteun, 1982 r., yacTb |, NyHKTbI 5-7.
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dopmanbHOCTb

KOpugudeckuin cnosapb bnaka onpegenseTt hopmanbHOCTb Kak 4eACTBUE, B YHAaCTHOCTU B
YyCTaHOBIIEHHOWN (hOpMe unm B COOTBETCTBUM C OBbIYHO Npoueaypon, KOTOPoe AOMKHO BbiTb
OCYLLECTBIEHO ANsi AOCTUXEHUSA ONpeaeneHHoro NnpaBoBoro pesynbtara. B KoHTekcTe
aBTOPCKOro npaBa TepMUH «popmanbHOCTb» 0603Ha4YaeT npoueaypHoe unm
agMuHucTpaTuBHoe TpeboBaHue, Hanpumep, TpeboBaHe pa3meLleHns yBegomneHns ob
aBTOPCKOM NpaBse, NpeaoCTaBEHMS KOMUIA UM PETUCTPaLMKN, KOTOPOE AOMMKHO ObiTh
BbINOMTHEHO B KA4YeCTBE YCMNoBUsS Ans NpuobpeTeHns aBTOPCKOro Npasa UM CMEXHbIX Npas,
NONb30BaHWSA UMW UMK UX OCYLLLECTBIEHMS (BKINoYas ob6ecneyeHHOCTb NpaBoBoV caHKumen)®.
B cooTtBeTcTBUM € BepHckol KoHeeHyueli 06 oxpaHe numepamypHbIX U XyO0XeCm8eHHbIX
npouseedeHuti (1971 r.), CoanaweHuem BecemupHol mopeoeoli opeaHusayuu (BTO) no
mop20o8biM acriekmam ripae uHmesnnekmyarnsHol cobecmeeHHocmu (1994 r.) (CornawieHmem
TPUNC), Jozosopom BOUC no asmopckomy npasy n [Joeosopom BOUC rno ucrnonHeHuUsm u
¢oHoepamMmam Nonb30BaHNE NpaBamMmn 1 UX OCYLLECTBIEHNE HE CBA3aHbI C BbIMONTHEHVEM
Kakux Gbl TO HY BbINo dpopmarnsHocTen®!.

FeHeTM4Yecknn matepuan

B cooTtBeTcTBUM CO cTaTben 2 KoHeeHyuu o buonozudeckom pa3Hoobpasuu (1992 r.) TepMuH
«reHeTM4YeCcKUin matepmnan» o3HavaeT «nbon maTtepmnan pacTUTENbHOIO, XUBOTHOTO,
MWKPOBHOIO 1 MHOrO NPOUCXOXAEHUSI, coaepXaLumi yHKLMOHamNbHbIE €AMHNLbI
HacneacTBeHHOCTUY. Kpome Toro, BbiCKa3biBanocb npeasioxeHme o ToM, YTobbl TEpMUH
«reHEeTMYECKUIN MmaTepunany» NoHMMarncsa «kak Matepuan u3 Kakoro 6bl TO HU ObIno
6G1ONOrMYecKoro NCTOYHNKA, B KOTOPOM €AMHULIbI HACNEACTBEHHOCTU OKa3biBAKOT BIUSIHUE UMK
BbINOMHSAT PYHKLMN» 52,

FeHeTU4Yeckne pecypchbl

B cooTteeTcTBMM CO cTaThern 2 KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) TepMuH
«FreHeTU4eCKMe pecypcbl» 03Ha4YaeT «reHeTUYECKUA MaTepuarn, NpeacTaBnsoLnii
aKTMYECKYI0 NN NOTEHLUMNANBHYIO LLEHHOCTbY.

B ctatbe 1 peweHus Ne 391 AHAckoz0 coobuwecmea o pexume docmyra K 2eHemu4ecKum
pecypcam (1996 r.) paeTcs LWMPOKoe onpeneneHne «reHeTUHECKNX PecypcoB»: «BeCb
Buonornyeckuin maTepuan, KOTOpbl COAEPXKUT FrEHETUYECKYI0 NMHAOPMAaLNIO, UMEIOLLIYIO
peanbHy U NOTEHUMANbHYHO LEHHOCTbY.

B Moccapun MNMpoaoBonbCTBEHHOM U CenbCKOXo3ancTBEHHON opraHusauum (PAO) no
pbIGONOBCTBY 3TOT TEPMUH ONpeaensaeTcs Kak «3apobllieBas nna3ma pacTeHum, XNBOTHbIX
Unu Opyrux opraHn3mMoB, CoAepXKallias nonesHble CMMBOIbI, MMEIOLLE AENCTBUTENBHOE NN
noTeHUMansHoe 3HavyeHne. B ogomMallHeHHbIX BUaax 3T0 CyMMa BCeX reHeTUYEeCKMX
KOMOMHaUWIA, NOMYYEHHbIX B NPOLIECCE IBOSOLIUNY.

60 My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0611acT aBTOPCKOroO NpaBa U CMEXHbIX Npas,
aAMVHUCTPaTUBHOE ynpasrieHne koTopbiMu ocyliectenseT BOVC, n Moccapuii TepMMHOB MO aBTOPCKOMY
npaBy U CMEXHbIM npaBam»' cTp.-290.

61 MyHkT 2 cTatbn 5 BepHckon KoHBeHumn, nyHKT 1 ctatbun 9 CornaweHus TPUMC, nyHkT 10 ctaTtbu 25
Horosopa BOUC no asTopckomy npasy u ctatbs 20 florosopa BOVIC no ucnonHeHnsm n dooHorpammam.
Cwm. Pykosoactso BOVC no goroBopam no aBToOpPCKOMY MpaBy U CMEXHbIM NpaBaM, aAMVHUCTPaTUBHOE
ynpasneHue kotopbiMu ocylectensetT BOVC, n noccapuin TepMUHOB, OTHOCALLIMXCS K aBTOPCKOMY Npasy U
CMEXHbIM npaeam: cTp- 291.

62 HokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenums reHeTuyeckux pecypcoB B KOHBEHLMM 0 B1onornyeckom
pa3Hoobpasnm 1 ee B3aMMOCBS3b C (PYHKLMOHAMNbHLIM MEXAYHapOAHbIM PEXMMOM A0CTYNa 1 COBMECTHOMO
nonb30BaHWs Bbirogamu), cTp. 8.
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B APpYyrnx rnpaBoBbIX JOKYMEHTaXx Npu CCblfike Ha reHeTn4eCckne pecypcCbl NCNOJb3YHOTCA
pas3nnyHble TEPMUHDbI:

B cmambe 2 MexdyHapodHo2o 0o2oeopa PAO o pacmumeribHbIX 2eHeMUYEeCKUX pecypcax,
ucnonb3yembix 0515 rnpouzeodcmea rnpodo8oIbLCMEUSs U 8e0eHUsI CeslbCKo20 Xo3slicmea

(2001 2.) «pacmumersibHble 2eHemu4ecKue pecypchbl» 03Havarom «obol mamepuar
pacmumersibHO20 rPOUCX0XOEHUS, 8KIItoHas pernpoOyKmueHbIl U ee2emamuegHbil nocadoyHbIU
Mamepuari, codepxauwuti pyHKUUOHaIbHbIe eOUHUUbI HacriedCmeeHHOCMU .

B cmambe 2 MexdyHapodHo20 KodeKkca nosedeHus 0t cbopa u nepedayu 3apo0biuiesoli
nnasmbl pacmeHut @AO (1993 2.) pacmumerbHblie 2eHemuYecKkue pecypcbl onpedesnsromcs
Kak «penpodyKkmugHbll unu ee2emamueHbili nocaloy4HbIl Mamepuasl pacmeHuly.

B nyHkme 1(a) cmambu 2 MexdyHapodHo20 npoekma ®AQO o pacmumersibHbIM U
2eHemudeckum pecypcam (1983 r.) aTOT TepMUH onpeaensdeTcs Kak « penpoayKTUBHbIN UK
BereTaTMBHbLIN NOCAL0YHbIN MaTepuan cneayowmx KatTeropuin pactTeHuin: i) UCnonb3yemble
KynbTUBMPYEMbIE BUAObI (COpPTa) 1 BHOBb pa3paboTaHHble BUAbI; ii) ycTapeslume copTa;

iil) NnpuMUTUBHBLIE cOopTa (MECTHble copTa); iv) AWKME U COPHAKOBbIE BUAbI, MMetowmne 6nunskoe
POACTBO C KyNbTUBMPOBAHHLIMW BUAaMKn; U V) creuuanbHble reHeTudeckme oHabl (BKoyas
3NUTHbIE POHAbI N OENCTBYOLLME NIMHUN CENEKUMOHEPOB M MyTaHTbl)». MexayHapogHbIn
NPOEKT He COAEPXUT CCbINOK Ha «(PYHKUNOHArbHbIE eANHULbI HACNEe4CTBEHHOCTUY.

Hacnegue (kopeHHbIX HapoaoB)

TepMyH «Hacnegue KoOpeHHbIX HAapo4OoB» (M MPOYNX HAPOAOB) UIK «KYNbTYPHOE Hacneaue
KOPEHHbIX HAPOAOBY» B LESIOM OTHOCUTCS K TOMY, Y4TO onucbiBaeTcs B [poekme npuHyunos u
PyKO8OAsUUX yKa3aHUU o oxpaHe Hacriedusi KOpeHHbIXx Hapodoes (2000 r.), paspaboTaHHOM
Mpenceparenem-goknagynkom NogkoMmMccrm No NOOLLPEHUIO U 3alLUTE NpaB YenoBeka
r-xon Jpukon-Upan faac. B nyHkTax 12, 13 n 14 PykoBOAALLNX YKa3aHUN cogepxaTcs
onpenenexHus.

MyHKT 12 rnacuT: «Hacnegme KoOpeHHbIX HAapO4OB HOCUT KOSTNEKTUBHBIN XapakTep YU COCTOUT U3
BCeX 0O6bEKTOB, fOCTONPUMEYATENbHBIX MECT U 3HAHWUI, B TOM YMCIE A3bIKOB, OCHOBHbIE
CBOWNCTBA WU NCMNOMb30BaHNe KOTOPbIX NepefaeTcs u3 NOKOSIeHNsi B MOKONEHWe 1 KoTopble
paccMaTpuBaloTCs Kak HepaspblBHO CBA3aHHbIE C onpeaeneHHbIM HapoaoM Nnbo ero
TeppuTopuen TpaanLMoHHOro NpUpoaononb30BaHus. Hacneamne KopeHHbIX HapOAOB Takke
BKITO4aeT 00BbEKTHI, AOCTOoNpMMeYaTerbHble MeCcTa, 3HaHUS, a Takke nutepaTypHble Unu
XyO0XXeCTBEHHblE MPOU3BEAEHMS 3TUX HAPOA0B, KOTOPblE MOTYT BbITb CO34aHbl UM BHOBb
o6HapyxeHbl B OyayLiem Ha ocHoBe Ux Hacnegusa». MyHKT 13 rnacut: «Hacnegme KOpeHHbIX
HapoOOB BKMOYAET BCE ABWMXUMbIE KYIbTYPHbIE LEHHOCTU, KOTOpbIe onpeaeneHs! B
cooTBeTCTBYOLWMNX KOHBEHUMAX KOHECKO; Bce BMabl nuTepaTypHbIX UK Xy40XECTBEHHbIX
NpounsBedeHNn, TaKUX Kak My3blka, TaHLbl, NECHU, LLePEMOHUN, CUMBONbI N 3HAKMU,
noBecTBOBAaTEMbHbIE U NO3TUYECKNE NPON3BEAEHNS, a TakKe BCe (POPMbl JOKYMEHTUPOBAHUS,
npyHagnexawue KopeHHbIM Hapogam Uiy BbIMOSTHEHHbIE UMW, BCE BUAbI HAYy4YHbIX,
CeNbCKOXO3ANCTBEHHbIX, TEXHUYECKUX, MEONLMHCKNX, SKONOMMYECKUX 3HAHWUI U 3HAHWN,
CBA3aHHbIX ¢ 6Bnopa3Hoobpasmnem, BKoYasa MHHOBALMM HA OCHOBE 3TUX 3HAHUN, KyNbTypHbIE
copTa, NNeKapCTBEHHbIE CPeaCcTBa U MeAUKAMEHTbI 1 BUAbI MICNONb30BaHWs riopbl U dhayHbl;
HeBWKMMbIE KyNbTYPHbIE LLEHHOCTU, TaKMe KakK CBSALLEHHbIE MeCTa KyNbTYPHOro, NPUPOLAHOro 1
NCTOPUYECKOro 3HA4YEeHNs U MecTa 3aXOpoHeHU». TTyHKT 14 rmacuTt: «Kaxgbin anemMeHT
Hacnegusa KOpeHHbIX HapoaoB MMEET BnagerbLUeB, KOTOPbIMU MOTYT SBASATLCA HAPOA B LiENOM,
OTAenbHasi CeMbS UNK KNaH, oobegmHeHne unm obLwmHa, NMbo oTaenbHbIE NMua, KOTopble
NpoLLK cneumanbHoe obyyYyeHre nnm NHMLmMauunio 4ns Toro, YTobbl BeICTyNaTh B Ka4ecTBe
Takoro poga xpaHutenen. Bnagenbubl Hacneausa AOMKHbI ONpPeaenaTbCa B COOTBETCTBUM C
obblvasiMK, 3aKOHaMM M NPAKTUKOM CaMUX KOPEHHbIX HapodoB». B uenax HacToawmx
PykoBogsALWMX ykaszaHuUi «KyrnbTYpHOE Hacrneame KOpeHHbIX HapO4oB» O3HaYaeT BCe OObEKTHI,
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CO3[aHHble, BOMMOLLEHHbIE U NPOU3BEAEHHbIE KaK B MaTepuaribHON, Tak 1 B HeMaTepuanbHOm
dhopme, KOTOpble COCTOAT U3 XapaKTEePHbIX ANIEMEHTOB KyrbTypbl KOPEHHOIO HapoAa U KoTopble
pa3pabaTbIBalOTCA U COXPAHAOTCS 3TUM HapogoM fMbo oTAeNbHbIMU ero NpeacTaBUTENsaMu,
€Cnv Npou3BefeHne oTpaxaeT TPaAULMOHHbIE BblpaXXeHus 3TOro Hapoga B obnactu
nuTepaTtypbl, XyA40KeCTBEHHOIro TBOPYECTBA UM Haykn. Takue co3gaHHble, BOMNSOLEHHbIE U
npounsBegeHHble 00bEKTHI BKITHOYAKOT NPaKTUKY, BOCNPOU3BEAEHNE, BbIpaXXEHWE, a Takke
WHCTPYMEHTbI, 06BEKTBI, apTedakTbl, JOCToNpMMeYaTeribHble MecTa 1 CBA3aHHbIE C HUMU
KynbTYpHblE MPOCTPaAHCTBA, KOTOPbIE NPU3HAaHbI KOPEHHBIMW HAapPOA4aMU U OTAENbHBIMUN NX
npeacTaBMTENSIMU Kak YacTb UX KynbTypHOro Hacnegms. OHM Takke BKNHYaloT 3HaHWS,
BO3HUKaOLWMe B pe3ynbTaTte MHTENNEKTyanbHON U UHTYUTUBHOW AEATENbHOCTU B
TPaAMLMOHHOM KOHTEKCTE, B TOM YMCNE HOYy-Xay, HaBblKM, UHHOBALWK, NPaKTUKa U NO3HaHUS,
COCTaBSAOLMNE YaCTb CUCTEM TPAAULMNOHHBIX 3HAHUI, a TakKe 3HaHWUS, BONMOLLEHHLIE B
TPaAULMOHHBIX YKIagax XXM3HU KOPEHHOro Hapoga unm cogepxalimecs B KogmuumMpoBaHHbIX
cucTemax 3HaHuK, KoTopble NepeaatnTcs N3 NokoneHus B nokonexHve. KynbTypHoe Hacnegue,
nepegasaemMoe M3 NOKONEHUSA B MOKONEHME, MOCTOSIHHO BOCCO34aETCs KOPEHHbIMU Hapo4aMn B
KayecTBe peakuun Ha U3MEHEHUs], NpousoLlewmne B X cpeae, 1 B3aMMoCBA3M C NpUpoaon u
COBCTBEHHON UCTOPUEN, YTO POPMMPYET Y HUX OLLYLLIEHNE CAMODLITHOCTU 1
npeemMcTBeHHOCTUN®S,

Hocutenb

B topuanyeckom crioape bBriaka TepMUH «HOCUTENbY ONpPeaensieTcs Kak «muo, KoTopoe
SIBMSIETCA OPUAMYECKMM BragenbLeM 060poTHOro AOKyMeHTa U KOTOpoe UMeeT NpaBo
nony4nTb No HemMy nnatex». BOWC ncnonb3yeT 3TOT TEPMUH AN 0603HAaYEHUsI BCEX NUL,
KOTOpble CO34atoT, Cry>KaT UCTOYHMKOM, Pa3BUBAIOT U COXPAHSIOT TPAAMLMOHHbIE 3HAHMS B
TPaAMLUMOHHOM cpefe U KoHTeKcTe. KopeHHble 06LLMHbI, HapoAbl M HauuK ABMSATCS
HOCUTENAMW TPaAULMOHHBIX 3HAHWUIA, OAHAKO HE BCe HOCUTENMW TPaAULMOHHbLIX 3HAHWI
ABNSAITCA «KOPEHHBIMU» %4, B 3TOM KOHTEKCTE «TPaAMLMOHHbIE 3HaHMSA» 03HaYaloT Kak
TPaAMUMOHHbIE 3HAHWUSI B Y3KOM CMbICHE, Tak U TPaaULMOHHbIE BbIPAXXEHWUSI KyNbTypbl.

Kak ykasaHo B fOKyMeHTe, o3arnaBnieHHOM « CnnCcoK 1 KpaTkoe TEXHUYECKOE NOSICHEHNE
pasnnyHbIX (POPM, B KOTOPbIX MOXHO HaWTU TPaAULMNOHHBIE 3HAHUA»
(WIPO/GRTKF/IC/17/INF/9), «[TpaguumMOHHble 3HaHWS], Kak NpaBuio, CO34at0TCA KOMNNEKTUBHO
n/vnn paccMaTpuBalOTCA Kak NpUHaanexawme KonmnekTMBHO KOPEHHON UM MEeCTHOWN obLmHe
VN rpynnam nuu B cOCTaBe Takon obLwmHbl. [...] HecmoTps Ha 9To, OTAENbHbIN YneH
OGLWMHbI, HAaNpUMep LenuTenb unn depmMmep, MOXeT ABMATLCA HOCUTENeM onpeaeneHHbIX
3HaHUIN» %,

KOpeHHble M MeCTHble OOLUMHDI

TepMUH «KOPEHHbIE N MECTHbIE OBLLMHbBI» SABMSETCS NPEAMETOM LUMPOKOrO 06CYKAEHNS U
nccnegoBaHns. YHUBEpCanbHOro, CTaHAapTHOro onpeaeneHns TepMnHa «KOPEHHbIE 1
MeCTHble OOLUHbBI» He cylecTByeT. JTOT TEPMUH MUcnonb3yeTca B KoH8eHUuU O
buonozauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctaTtba 8(j) onpeaenseT, uto «Kaxaas
HoroeapuBatowasaca CTopoHa, HACKOMNbKO 3TO BO3MOXHO U1 LieriecoobpasHo:

(j) B COOTBETCTBMM CO CBOUM HaLMOHaNbHbIM 3aKOHOAATENBCTBOM O6ecneynBaeT yBaxeHue,
COXpaHeHWe 1 nogaepxaHne 3HaHWN, HOBOBBEAEHWUM M NPAKTUKN KOPEHHBIX M MECTHbLIX OBLLMH,
OTpaXarLLMX TPAANLMOHHbIA 06pa3 XXM3HW, KOTOPbIE MMEIDT 3HAaYEHUE ANsi COXPAHEHUS U

63 «HopmoTBOpYECTBO: NPUOPUTETHLIE HAaNPaBneHust byayLuen HopMmoTBop4Yeckorn aesTensHocTn. O630p
NpoeKTa NPUHUMMOB U PYKOBOASILLMX YKa3aHWI MO OXpaHe Hacneamsi KOPEHHbIX HAapoaoBy, pabounii
[IOKyMEHT, npeacTasneHHblit Moso MokoTa n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 nioHa 2006 T.

64 Cwm. OtyeT BOUC 0 Myccrsax Mo yCTaHOBIEHMIO (DaKTOB, KacatoLMXCS UHTENNEKTyanbHON COOCTBEHHOCTU U
TPaAAMUMOHHBIX 3HaHU (1998-1999 rr.), 03arnaBneHHbIN «Hyxabl 1 YasgHUA HocUTenen TPaguLNOHHBIX
3HaHWI B 06nacTu MHTENNeKTyanbLHOoM COGCTBEHHOCTUY, CTP. 26.

65 CnMCOK 1 KpaTKoe TEXHNYECKOE MOACHEHWE Pa3nnyHbIX OPM, B KOTOPbIX MOXHO HalTW TpaguLMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 MpunoxeHus.
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YCTOMYMBOrO MCMONb30BaHNA Bruonormyeckoro pasHoobpasns, cnocobecTByeT nx bonee
LLUIMPOKOMY NMPUMEHEHMIO C O400PEHUS 1 NPU y4acTUM HOCUTENEN TaKUX 3HaHUIN, HOBOBBEAEHWUN
N NPaKTUKK, a TaKKe NooLpsieT COBMECTHOE NoNb30BaHME Ha CnpaBeaMBON OCHOBE
BbIrOAaMM, BbITEKAOLWUMN N3 NMPUMEHEHUS TAKUX 3HAHWUIA, HOBOBBEAEHUI U NPAKTUKK; ... ».

ToT e camblii TEPMUH UcMonb3yeTcs B HazolickoM rnpomokore peaynupogaHusi docmyna K
2eHemu4yecKUM pecypcam U COBMECMHO20 UCMOb308aHUs Ha cripasednueoll U pasHoli OCHO8e
8b1200 om ux npumeHeHusi K KoHeeHyuu o 6uonoau4yeckom pa3Hoobpasuu (2010 r.).

B KoHeeHyuu o 6uonoeudeckom pazHoobpasuu (1992 r.) TepMUH «KOPEHHbIE N MECTHbIE
OOLUMHbBI» UCNOMb3YeTCsl NPY NPU3HAHWUM OBOLLMH, KOTOPbIE UMEIDT JABHIOK CBA3b C 3EMIISIMU U
BOAaMW, HA KOTOPbIX OHW MPOXMBAIOT UM KOTOPbIMU NOMb3yoTCA» 5. MecTHble 06LWUHBI MOTyT
ObITb ONpeaeneHbl Kak «HaceneHne oOTAeNbHOro 3KONTOrM4YeCcKoro pamoHa, Ybe CyLecTBOBaHNe
MOMHOCTLIO UM YaCTMYHO HanNpsiMyo 3aBUCUT OT BropasHoobpasnsi paoHa 1 TOBapOB W yCryr
9KOCUCTEMbI M KOTOpPOE B pe3ynbTaTe 3TOM 3aBUCUMOCTU paspaboTano unu npuobpeno
TPaauLUMNOHHbIE 3HAHWS, BKNoYasa bepmepoB, pbiO0NoBOB, CKOTOBOLOB, OOMTaTENEn N1eCOB U

ap.»%7.

OTOT TepMUH Takke ncnonb3yetcsa B MexdyHapodHom dozoeope [1podososibcmeeHHoU U
cernbcKoxossticmeeHHoU opaaHu3sauuu (DAO) o eceHemu4yecKkux pecypcax pacmeHul 0rs
rnpou3sodcmea rpodo8oribCmMeusi U 8e0eHUs ceslbCKo20 xo3sticmea. lNMyHKT 1 ctaTbn 5
onpegensert, uto «Kaxgas [oroapmsatowasica CTOpoHa ... B YaCTHOCTU, B Hagnexawmnx
cny4vasx: ... (d) cogencTByeT COXpaHeHMIo in-situ AMKUX OPM KyNbTYPHbIX PaCcTEHUA U AUKUX
pacTeHui 4nsi NPon3BoACTBa NPOAOBONLCTBUSA, B TOM YNCNE B OXPaHAEMbIX paioHax nyTem
noaaepKk1, cpeam NpPoYero, yCUIMm KOPEHHbIX N MECTHbIX OOLLMH...». TepMUH «MEeCTHbIE U
KOpEeHHble 0OLUHbI» ncnonb3yeTtcs B NyHkTe 1 ctatbn 9: «[doroBapmBatowmeca CTOPOHbI
NPW3HaKT TOT OFPOMHbIV BKINad, KOTOPbIA BHOCAT M ByayT Bnpeab BHOCUTb B COXpaHEHME 1
pa3BUTNE rEHETUYECKUX PECYPCOB pacTEHWUI, KOTOPbIE COCTABNAOT OCHOBY 4151 NPOM3BOACTBA
NPOAOBONBLCTBUA U CENbCKOXO3ANCTBEHHOM NPOAYKUMM BO BCEM MUPE, MECTHbBIE U KOPEHHbIE
0OLWMHBI M hepmepbl BCEX PETMOHOB MUpa...». TepPMUH «KMECTHble OBLLMHbI» NCNONb3yeTcs B
nyHkTte 1 ctatbn 5: «Kaxxgas [orosapueatowanca CTOpoHa, B YaCTHOCTW, B HaAeXallmx
cny4yasx: (C) okasblBaeT COAENCTBME UMM NOAOEPXKKY YCUITMAM (PEPMEPOB N MECTHbIX OBLLMH,
HanpaBneHHbIM Ha paunoHanbHOe NCMNONb30BaHNE N COXPaHEHME B XO3SIMCTBaX UX
pacTUTENbHbIX FEHETUYECKMNX PECYPCOB AN NPON3BOACTBA NPOLAOBONBLCTBUSA U BEAEHUS
CeribCKOro X03sIMCTRa. .. ».

B apyrux topnanyeckmx 4OKyMeHTax UCNOoNb3yTCs ApYrne TePMUHBL: TEPMUH «KMECTHas Unm
TpaguuunoHHas obLunHay ncnonbayeTtcst B CeakornmyHOCKOM rpomokosie 0b oxpaHe
mpaduuuoHHbIX 3HaHUU U ebipaxeHul ¢honbkiopa (2010 r.) AdpprkaHCKo permoHanbHOn
opraHusauumn nHtennekryansHon cobcteeHHocTn (APOUC). TMyHkT 1 cTaThu 2 onpeaenser,
4YTO «OBWUHay», ecriu 3mo fno3eossiem KOHMeKcm, ekodaem e cebss MecmHyro unu
mpaduuUOHHYH OBLUUHY>».

B ctatbe 1 peweHus Ne 391 AHdckoao coobuwecmesa o pexxume docmyrna K 2eHemu4yecKum
pecypcam (1996 r.) TEpMUH «KOpPEHHOE, adpO-aMepUKaHCKOEe UM MECTHOE COOOLLLECTBO»
onpeaensieTcs Kak «rpynna nogewn, Ybu coumanbHble, KyNbTypHbIE U SKOHOMUYECKUE YCroBus
OTIMYAIOT €e OT APYrnX CEeKTOPOB HaLUMOHarnbHOW OOLUHbI, KOTOpas perfnameHTMpyeTcs
MOMHOCTLIO UMM YaCTMYHO ee COOCTBEHHbIMU 00blYassM1 Uy Tpaguumusammn, NMbo cneumanbHbIM
3aKoHOAAaTeNbCTBOM, U KOTOpasi HE3aBMCKMMO OT ee NPaBOBOro cTaTyca COXpaHsieT CBOU
COOCTBEHHbIE CoUManbHble, 3KOHOMUYECKME, KYNbTYPHbIE U MOMUTUYECKNE MHCTUTYTbI, NGO nx
YyacTb».

66 MoHsTne «mecTHble 0bwuHbLI», CnpaBoyHas nybnukaums, nogrotoeneHHas CekpeTtapuatom MNMocTosiHHOrO
dopyma no Bonpocam KOpeHHbIX HapoaoB Ans CemmnHapa aKCnepToB MO Pa3yKpynHEHWIO AaHHbIX
(PFI11/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

67 Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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B ctatbe 7.1l BpemeHHOro 3akoHogatenbHoro akta bpasunun, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHas obLnHay onpedenseTcs Kak «rpynna niogen, BKYas NnoTOMKOB YS1EHOB
o6wuH Knnomoby, otnnyatowasca CBOMMU KynbTyPHbIMW YCITOBUSIMW, KOTOpasi TPagULMOHHO
OpraHM3oBaHa Ha NPOTSHKEHUN NOCIEeA0BaTENbHbIX MOKONEHUN U UMEET CBOM COOCTBEHHbIE
o6bl4aun, coXpaHsasa CBOM COLMarbHO-3KOHOMUYECKNE UHCTUTYThIY.

MUCKOHHbIe 3HaHuA

NCKOHHbBIMWN 3HaHUSIMUK SIBNSIIOTCS 3HAHUSA, HOCUTENSIMU U NONb30BaTENSAMU KOTOPLIX SIBMNSHOTCS
«KOPEHHbIe» OOLLMHbI, HAPOAbI U HAaUMKU. B Takol TpakTOBKe «MCKOHHbIE 3HAHUSI» O3HAYalT
TPaAMUMOHHBIE 3HAHWUSI KOPEHHbLIX HapoAoB. Takvm 06pa3oM, UCKOHHbIE 3HAHMS! BXOAAT B
KaTeropuio TPaAMLMNOHHBIX 3HAHMI, NPU 3TOM TPAAMLMOHHbIE 3HAHWUSI He 0bsI3aTeNnbHO
ABMSATCA UCKOHHbIMU. OOHaKO 3TOT TEPMUH TaKKe MUCMOMNb3yeTcs AN 0603HAYEHUS 3HAHW,
KOTOpble camu Mo cebe SABNSAKTCA «MCKOHHbIMUY. B Takoi TpakTOBKE TEPMUHBI
«TPaOULIMOHHBIE 3HAHUSI» U «UCKOHHbIE 3HaHKA» MOTYT BbICTYNaTh Kak B3aMMo3aMeHseMble®s,

KopeHHble Hapoabl

TepMuH «KOpeHHble Hapoabl» ABMNAETCS NPEAMETOM LUMPOKOro 0OCYXAEHMS 1 UCCNeaoBaHUS.
YHuMBepcanbHoro, CTaH4apTHOrO onpeAeneHust 3Toro TeEpMUHa He CyLLecTBYeT.

Heknapayus OpeaHusauyuu O6beduHEeHHbIX Hauutli o npasax KopeHHbIx Hapodos 2007 r.
NpM3HaeT paBHble NpaBa YenoBeka KOPeHHbIX Hapoa4oB OblTb CBOGOAHBLIMU OT KyNbTYPHOW
ANCKPUMUHALUN N CTPEMUTLCSA COAENCTBOBATb B3aMMHOMY YBaXKEHUIO Y TAPMOHWYHbLIM
OTHOLLUEHUSIM MEXAY KOPEHHBbIMU Hapogamu 1 rocygapcteamu. OgHako B HEW OTCYTCTBYET
onpeaeneHne «KOPEeHHbIX HAPOAOBY.

OnuncaHue NoHATUSA «KopeHHble» B MiccnegoBaHum npobnemb! ANCKPUMUHALMA B OTHOLLEHNM
KOPEHHOro HaceneHusl, NoAroTOBNEHHOM crneLunanbHbIM AoKnagq4mMkoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpuBaeTcs MHOTMMM KOPEHHLIMU HApoa4aMu U UX NPeacTaBUTENbCKUMM
opraHu3aumsiMy B ka4ecTee npuemrieMoro paboyero onpegenenus. B aaHHom ViccnegoBaHum
KOPEHHbIe OGLLMHbI, HAPOAbl M HALMWN NOHUMAIOTCS KaK «Te, KOTOpble, UMESt UCTOPUYECKYHO
NPEeMCTBEHHOCTb C 00LLECTBaMM, KOTOPbIE pa3BMBaArMCh Ha NX TEPPUTOPUSAX A0 nepuoaa
3aBOEBaHUS U KONIOHU3aLMK, CHMTAIOT ce6sl OTNIMYHBIMY OT APYrUX CEKTOPOB 06LLEeCTB, KOTOpble
B HacCTosILLLee BPpeEMs FOCMOACTBYIOT B 3TUX CTpaHax unm ux yactax. OHM COCTaBnsoT B
HacTosiLLlee BPeEMS He JOMUHUPYIOLLME CEKTOPbI OGLLLECTBA U NOSHbI PELUMMOCTI COXPaHATb,
pasBuBaTb U NepegaBaTtb OyAyLLMM NOKOSIEHUSIM CBOW UCKOHHbIE TEPPUTOPUM U CBOIO
3THMYECKYI0 CaMODObITHOCTb B Ka4eCTBE OCHOBbI A1 MPOAOIMKEHMS CBOErO CYLLECTBOBAHUS Kak
HapOAOoB, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHbIMU OCOBGEHHOCTSIMMU,
coumanbHbIMM UHCTUTYTaMK U NPaABOBbLIMY CUCTEMaMWY.

Cratbsa 1 KouBeHumn MOT 0 KOpeHHbIX Hapogax U Hapoaax, BeayLmx nneMmeHHon obpas
XXW3HM B HE3ABUCUMBbIX CTPaHax, rnacut, 4To KoHBEHLUMS pacnpoCcTpaHaeTcs:

«(a) Ha Hapopgpl, BeayLiMe NneMeHHoM 06pas XM3HN B HE3ABUCKMbIX CTpaHax,
coumarnbHble, KyNbTypHblE U 3KOHOMUYECKME YCIOBUS KOTOPbIX OTAINYAIOT UX OT APYruX
rpynn HauMoHanbHOro coobLLECTBA U MONOXEHME KOTOPLIX PEFYNMPYETCS NOMHOCTLIO UMK
4aCTUYHO UX COBCTBEHHBLIMM OBbIYAsIMU UMW TPAAULIMSIMU, UK CrieLnanbHbIM
3aKoHo4aTenbCTBOM;

68 Cwm. OtyeT BOUC 0 Myccrsax Mo yCTaHOBIEHMIO (DaKTOB, KacatoLMXCS UHTENNEKTyanbHON COOCTBEHHOCTU U
TPaAAMUMOHHBIX 3HaHU (1998-1999 rr.), 03arnaBneHHbIN «Hyxabl 1 YasgHUA HocUTenen TPaguLNOHHBIX
3HaHUI B 06nacTn MHTeNneKTyanbHon co6CTBEHHOCTMY, cTp. 23. CM. Takke Cn1cok 1 KpaTkoe TEXHUYECKOe
NOSICHEHWNE Pa3NUYHbIX POPM, B KOTOPbLIX MOXHO HaNTV TpaguumoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpUnoxeHus.
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(b) Ha Hapoabl B HE3aBMCUMbIX CTpaHax, KOTopble paccMaTpMBatOTCS Kak KOPEHHbIe
BBUAY TOrO, YTO OHM SABNSOTCS NOTOMKAMU TEX, KTO HAacensn cTpaHy unm
reorpadmyeckyto obnacTb, YacTbio KOTOPOU ABNAETCA AaHHasA cTpaHa, B nepuoa ee
3aBOEBaHUSI UMM KOMOHMU3ALMWN UK B Nepuog, YCTaHOBIEHMUS CYLLECTBYIOLLINX
rOCy[4apCTBEHHbIX rPaHuL, 1 KOTOPblE, HE3ABUCUMO OT MX NPABOBOTO MOMOXEHUS,
COXPaHSIOT HEKOTOPbIe UMK BCE CBOMU coLMarnbHble, SKOHOMUYECKUE, KYNbTYpHble U
NONUTUYECKNE UHCTUTYTbI» .

B Cnuncke cokpalleHnuin un rmoccapumn tepmmHoB lNporpammel OOH no okpyxatoLlen cpeae
(FOHE) cogepxunTca cnepytouiee onpeaeneHme «KKOpeHHoOro Hapoaa/Hapo4oBy:
«YHuMBEpCcanbHOro, CTaHAapTHOrO onpeAeneHns 3Toro TepMmHa He cywecTteyeT. OB6bl4HO
CUMTaETCs, YTO 3TOT TEPMMH BKIOYAET YIIEHOB KyIbTYPHbLIX FPYMn U UX NOTOMKOB, KOTOPbIE
UMEIT NCTOPUYECKYHO NPEEMCTBEHHOCTb UK CBA3b C onpeaeneHHbIM PErMOHOM UK YacTAMM
pernoHa, KoTopble HacensT UM paHee Hacensnu 3TOT PErnoH 4O ero NocneayrLlen
KOMNoHM3aLumMmn unu 3axsarta nmbo Hapsiay ¢ APYrMMUM KyNbTyPHBIMU rpynnamMmn B Xxoae
dopMUPOBaHUSA HALMOHaNbHOIo rocygapcTea, NMMbo NpoXxmeanu He3aBUCUMO 1 Gbinn No
Gonbluel 4YacTu N30NMPOBaHbI OT BIINSIHUS YTBEPXKAAEMOrO HaLMOHaNbHbIM rocy4apCTBOM
PYKOBOACTBA, N KOTOPbIE B 3TUX YCIIOBUSAX COXPaHWUIN, NO MEHbLLEN Mepe YaCcTUYHO, CBOU
crneumduyeckne A3blKoBble, KyNbTYpHbIE U coLMarnbHble/opraHn3aLMoHHbIe 0COGEHHOCTH 1 3a
CYET 3TOr0 COXPaHSIT HEKOTOPYHO 0O0COBNEHHOCTb OT OKPY>KAKOLLEro HaceneHus u
OOMUHUPYOLLEN KynbTypbl HALMOHANbHOrO rocyaapcTBa. TepMUH Takke BKIOYaeT Hapoapl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HapoAaMm, 1 Te, KOTOPbIX ApYrie rpynnbl NPU3HaT
TakoBbIMU» 70,

BceMupHbIi GaHK UCMoNb3yeT TEPMUH «KOPEHHbIE HapoAb!» B LUMPOKOM CMbICIE OIS
0603Ha4YeHNst OTAerNbHbIX rPYMM, KOTOPbIE B TOM U MHOW CTENEHM OTBEYalOT CneayoLwmm
XapaKTepuCTMKaM:

(i) camomaeHTMdUKaUMA B Ka4eCTBe YreHOB 0COBON KOPEHHOW KyrbTYPHOW rpynnbl U
NpU3HaHMe OCTarnbHbIMWU UX NPUHAANEXHOCTM K 3TON rpynne;

(i)  3aBMCUMOCTbL rpynnbl OT apeana obuTaHUsA ¢ YeTKUMK reorpaduyeckumm
XapakTepuCcTKaMmn UM UCKOHHOW TepPUTOPUM B parioHe OCYLLEeCTBEHNS NPOeKTa, a
Takxe OT MPUPOAHbLIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TUM apearioM obutaHuns u
Tepputopuen;

(iii)  HanuMume KynbTypHbIX, 3KOHOMWUYECKMX UMW NOMUTUYECKUX MHCTUTYTOB, OCHOBAHHbIX
Ha 0bObl4asX U OTNIMYAIOLMNXCS OT COOTBETCTBYHOLLMX NMHCTUTYTOB JOMUHUPYHOLLIErO
obLecTBa U KynbTypbl; U

(iv) Hanuume cobCTBEHHOrO s3blka, KOTOPbIN HEPEAKO OTANYaeTCcs OT OPULNANbHOIO
A3blka JaHHOW CTPaHbl UK pervoHa’ .

Monutrka MOCP B oTHOWeEHMM paboThbl C KOPEHHBIMU HApoAamu, paspaboTaHHas
MexayHapoaHbiM (OOHOOM CENbCKOX035MCTBEHHOrO pa3sutusa (MPCP), rmacuT, 4To «B
COOTBETCTBUW C MEXOYHapOOHOWN NPaKTUKON'? 1 B Liensx HacTosAwen nonutuku, MOCP 6yaet

69 Cratba 1 KonseHuun MOT Ne169 o kopeHHbIX Hapodax v HapoAax, BeAyLUuMX nreMeHHon obpas xu3sHu B
He3aBNCUMbIX CTPaHax.

70 UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeetcs Ha:
http://wedocs.unep.org/handle/20.500.11822/7569.

m Cwm. OnepauuoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemupHein 6aHk, 2005 r.; [1koH XeHpUKCEH:
OcHoBHble npuHUunbl peanusauun KonseHumnn MOT Ne 169, 2008 r.

72 [AaHHas cHocka siBnseTca YacTbio onpeaeneHuns] KoHseHumns MexayHapogHon opraHnsaumm Tpyaa o

KOPEHHbIX HapoAax 1 HapoAax, Be4yLmux nnemeHHon obpas XunsHu B He3aBMCHMMbIX cTpaHax, 1989 r. (Ne 169),
Heknapauusa OOH o npaBax kopeHHbIX Hapogos 2007 r., PykoBoasime npuHumnsl FTOOHBP, kacatowmecs
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ncnonb3oBaTth paboyee onpeaeneHne KOPeHHbIX HapPOAOB, OCHOBAHHOE Ha CreayoLLMX
KpUTEpPUAX:

- Bonee paHHee No BPEMEHU 3aceneHne 1 UCToNb30BaHWe onpeaeneHHon
TeppUTOpUM;

- [06POBOMBbHOE YBEKOBEUMBAHWNE KYTbTYPHbIX 0COBEHHOCTEN, KOTOpbIE MOTYT
BKMOYaTb TakuMe acrnekTbl, Kak S3blK, CoLManbHas opraHu3auusi, penurusa u yXoBHbIe
LLEHHOCTM, PEXMMbI MPON3BOACTBA, 3aKOHbI U UHCTUTYTbI;

- camouaeHTudmrKauus, a Takke NpUsHaHne Apyrumun rpyrnnamm unm
rocy4apCTBEHHbIMW OpraHaMum B Ka4ecTBe OTAeNbHOM 0BLHOCTU noaei; n

- OMbIT CYLLECTBOBAHUS B YCIOBUSIX NOpaboLLEHUsi, MapruHanuaaumm, nueHns
COBCTBEHHOCTU, M30NALUM UMK OUCKPUMUHALINY T3,

B paspabotanHou Nporpammori OOH no okpyxatowen cpege (FOHENM) Monutuke B OTHOLWEHUN
paboTbl C KOPEHHLIMM HapoA4amMM’# roBOPUTCS O TOM, YTO: «...(a) KOPEHHble HapoAdbl, Kak
npaBuo, NPOXMBalT Ha MCKOHHOW TEPPUTOPUM C YETKMMM reorpaddmyeckumm
XapakTepucTukamm (Mnmn CoXpaHsaT 3aBUCUMOCTb OT Hee); (b) Ha cBoen TeppuTopun 06bIYHO
COXPaHSIOT 0COObIE KYNbTYpPHbIE, S3KOHOMUYECKME UMW NONMUTUYECKNE MHCTUTYTBI; (C) OObIMHO
CTPEMSTCS K COXPAHEHMIO KyTbTYPHbIX, reorpacnyeckmx n MHCTUTYLMOHaNbHbLIX OCOOEHHOCTEN,
a He K NOSTHOM acCuMMNALMN B HaUMOHaNbHOM obLecTBe; U (d) OTHOCAT cebs K KOPEHHbIM
Hapogam unu Hapogam, BEAYLLUM NIEMEHHOM 006pas XU3HM».

HecmoTpsi Ha Hannyme oBLIMX XapakTepPUCTUK, He CYLLLECTBYET eAMHOro O6LLIENPU3HAHHOIO
onpefeneHns KOPeHHbIX HapoaoB, KOTOpPoe oTpa3suno 6bl Bce pa3Hoobpasne 3TUX HapoaoB.
Kak npaBuno, B ka4yecTBe OCHOBOMOIAraroLero Kputepus ans onpeaeneHmst Toro, SBNsTCs Nn
T€ UMW VHbIe FPYNMbl KOPEHHBIMU UMW BeAyLUMMU NNeMeHHoW 06pa3 X13HKW, paccMaTpuBaeTcs
NX caMouMaEeHTUdMKALMS B KAYECTBE KOPEHHOrO Hapoda Unu Hapoaa, BeayLLero nNreMeHHom
06pa3 XXM3HW, Hapsay C TakMMK OPYrMMU XapakTepucTukaMm, Kak si3blk U reorpaduyeckoe
NOJIOXKEeHNE N COCPedOoTOUEHME.

B 3akoHe lNepy Ne 27811 «O BBeAeHWUM pexmMa OXpaHbl KOSINEKTUBHBIX 3HAHWUI KOPEHHbIX
HapOAOoB, NOMNy4YEeHHbIX MOCPEACTBOM MCMONb30BaHUA BMONOrMYecKnx pecypcoB» OT 24 nons
2002 r. «kopeHHble Hapoabl» onpeaenstTcs Kak «abopureHsl, obnagatome npasamu,
KOTOpble CyLlecTBOBanun Ao obpasoBaHns NepyaHCKOro rocy4apctaa, COXpaHsoLwmne CBO
COBCTBEHHYIO KyNbTYypy, 3aHMMatoLMe KOHKPETHYIO TEPPUTOPUIO U NpusHaloLwwme cebs
TakoBbIMU. K HUM OTHOCATCS Hapoabl B 4OOPOBObHOM M30MALUKN UK TE, C KOTOPbIMU HE
YCTaHOBIEHbl KOHTAKTbI, @ TaKKe CeNnbCKMe U KOpeHHble OOLWNHbI. TEePMUH «KKOPEHHbIE»
OXBaTbIiBaeT Y MOXET ObITb MCMOSb30BaH B KAYECTBE CUHOHMMA CIOB «abopUreHHbIe,
«TPaANLMOHHbBIE», K3THUYECKMEY, KNPEAKOBbLIE», KUCKOHHbIE» UMK APYron (OPMbl MOLOOHbIX
CnoB».

Ewe ogHMM TepMUHOM SIBNISiETCS TEPMUH «abopureHHblie». OKcdopackui cnoBapb
onpegensiet TepMuH «abopureHHble» kak (1) «[...] 100u, pacmeHus u XUuBOMHbIE:
obumarowue unu cyuwecmeayrouiue Ha 3emre ¢ OpesHeluUuX 8PEMEH; CMPO20 UCKOHHbIE,

BOMPOCOB KOpeHHbIX Hapoaos, 2008 r., MocTosHHbIN dhopym OOH no Bonpocam KOpeHHbIX HapodoB (rnpu
OkoHomMmnyeckoM n CoumansHom CoseTe), MexydpexaeHdeckas rpynna nogaepxku no Bonpocam KOPeHHbIX
Hapogfos v Nnanx genicteun OOH ans BToporo MexayHapo4HOro 4ecaTuneTns KOpeHHbIX HapogoB Mupa
(cm. npunoxeHue'). Te xe kpuTepum ncnonsaytoTca ®AO B ee NONUTHUKE B OTHOLLIEHUU KOPEHHBLIX HAPOAOB 1
HapoAoB, BeAyLUMX NreMeHHoN obpas X13Hu (MmeeTcs Ha:
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf.

73 MmeeTcs Ha: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.

4 MmeeTcs Ha: http://www.undp.org/content/undp/en/home/librarypage/environment-
energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html.
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KopeHHble», (2) «[...] Hacensaswue cmpaHy unu 3aHumaswue ee 0o npuxoda esporelcKux
KOJTOHUCMO8 U mMeX, K020 OHU ripusesiu ¢ cobol»; (3) npuHadnexauwue abopuzseHam usnu
caMoMy paHHeMy U38eCmHOMYy HacesieHuto meppumopuu; u (4) «[...] umerowue omHoweHue K
abopuzeHam Aecmparnuu unu ux si3bikam, 1ubo xapakmepHble 07151 HUX».

B ctatbe 35 KoHcTutyunmn KaHagbl oTmevaeTcs, 4To «[...] KopeHHbie HapoOs! KaHalkb!
gKoYarom uHoetiyes, uHyumos u memucos KaHaobi». B 1996 r. KaHaackas Koponesckas
KOMMCCUSA NO KOPEHHBIM HApPOAaM CaMOCTOATENBHO OnNpeaenuna CBOK LeneByto rpynny
cnegyrowmnm obpasom: «... op2aHudeckue roumuyeckue U KyrnbmypHele obpa3osaHus,
KOmopbIe UCMOPUYECKU 80CX005IM K KOPEHHbIM Hapodam CesepHOoU AMEPUKU ...».

KopeHHbIMUK SIBNSIHOTCS Te 0BLWMHbI, HApOoadbl U HAaUMK, KOTopble, 06nagas MCTOPUYECKOn
NPEEMCTBEHHOCTbLIO C 06LLeCTBaMK, NOMYYMBLUMMUK PasBUTUE HA UX TEPPUTOPUSIX 0
BTOPXKEHMSI MU KOJIOHU3aLMK, CHMTAIOT cebsl OTNIMYHBIMK OT APYrUX CEKTOPOB 06LLECTB,
KOTOpPbI€ B HACTOSILLIEE BPEMS FTOCNOACTBYIOT Ha 3TUX TEPPUTOPUSAX UMM YACTSX STUX
Tepputopuii. B HacTosiLee Bpemsi OHM COCTaBNAT HEAOMUHMPYIOLLME CeKTopa obLLecTBa U
peLunTenbHO HacTPOEeHbI HA COXpaHeHue, pa3BuTre 1 nepegady 6yayLwmnm nokoneHnsM nx
MCKOHHbIX TEPPUTOPUI N STHUYECKOW CaMOBBLITHOCTM B KAYECTBE OCHOBLI A5t AarbHeNLwero
CYLLLECTBOBaAHUS Kak HapoaoB B COOTBETCTBUW C MX COBCTBEHHBLIM KYNbTYPHbLIM YKIaaom,
coumarnbHbIMW UHCTUTYTaMM U NPaBOBbLIMU cucTeMamm ™.

HapyweHue npaB

CornacHo topuanyeckomMy crioapto bnaka HapyLLeHeM npae siBNsieTcs AeNCTBUE,
NPenaTCTBYIOLLEE peanu3aummn O4HOMO U3 UCKMIYUTENbHBIX NpaB Bnagenbua npaea
NHTENNeKTyanbHo co6cTBeHHOCTM. COBCTBEHHO B chepe aBTOPCKOro npasa U CMEXHbIX Npas
HapyLLleHMEeM Npae sSIBNSETCA AeACTBME, OCYLLIECTBIIEHHOE B OTHOLLEHWM NPOoM3BeaeHus,
OXpaHsieMoro aBTOPCKMM NpPaBoOM U siBNsitoLLErocst 06 bEKTOM CMeXHbIX Npae, 6e3
paspeLleHns BragenbLa aBTOPCKOro npaea Mnmn COOTBETCTBYIOLLIMX CMEXHbIX NPaB B cryyasix,
koraa TpebyeTcs nonydeHune Takoro paspelueHns. OTBETCTBEHHOCTb 3a HapylLeHue npas
MOXEeT CyLLeCTBOBaTb HE TOSIbKO HAa OCHOBE MPSIMOI OTBETCTBEHHOCTM (3@ COGCTBEHHO
coBepLUEHHOE HECaHKLMOHUPOBaHHOE AesiHME), HO U HA OCHOBE «OTBETCTBEHHOCTYU 3a
cofencTene» unm «cybeuamapHom OTBETCTBEHHOCTU» 76,

YcnoBus in-situ

CornacHo cratbe 2 KoHeeHyuu o buonioaudeckom pazHoobpasuu (1992 r.), «ycnosus in-situx»
03HayvaloT «YCIOBUS, B KOTOPbIX CYLLECTBYIOT reHeTUYECKMe pecypeChbl B pamMKax 3KOCUCTEM U
€CTECTBEHHbIX MECT 0OUTaHWS, MPUMEHUTENBHO K O4OMALUHEHHbBIM UMK KYyNbTUBUPYEMbIM
BMAaM — B TOW cpefe, B KOTOPOW OHW NpMoBpenu CBOW OTIMYUTENbHbIE MPU3HAKUY.

HemartepuanbHoe KynbTypHOe Hacnegue

CornacHo topugnyeckomy crnosapto bniaka «HematepuanbHbIi» 03HAYaeT KHE MMEHOLLMIA
dmsmyeckon hpopMbl». B NPOTUBONONOXKHOCTL €MY CITOBO «MaTepuarnbHbIn» onpeaenseTca
KaK «MMetoLLnin nnm obnagarowmnn usmndeckomn oopmoin; MoryLmin 6biTe ocsi3aeMbiM n
BMAMMbIM; Pa3fMynMbI Ha OLLYMbY.

«HemaTtepuanbHoe KynbTypHOe Hacneaune» onpegeneHo B KoHeeHyuu ob oxpaHe
HemamepuarnbHo20 KyribmypHo2o Hacriedus (2003 r.) Opranumsaumm O6beanHeHHbIX Haunin no

75 Moakomuccus OOH no npeaynpexaneHnto AUCKPpUMUHaLUM U 3alUMTe MEHBLLMHCTB U ee uccnegoBaHue

npobnembl AUCKPUMUHALMKN KOPeHHOTo Hacenenus, gokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 1.).

My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0611acT aBTOPCKOrO npaea 1 CMEXHbIX NpaB U
["Moccapuin TepMUHOB NO aBTOPCKOMY NpaBy M CMEXHbIM npaBam», cTp. 293.

76
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Bonpocam obpasoBaHus, Hayku n kynbTypbl (KOHECKO) kak «obblbaun, hopmbl NpeacTaBneHns
N BblpaXeHWs, 3HAHWS U HaBbIKW, — @ TaKKe CBA3aHHbIE C HUMW MHCTPYMEHTbI, NpeaMeThl,
apTedakTbl U KySbTypHble NPOCTPAHCTBA, — MPU3HaHHbIE coobLuecTBamMu, rpynnamm u, B
HEKOTOpPbIX Criyvyasx, OTAENbHbIMU NMLAMKN B Ka4eCTBe YacTu UX KyrnbTYPHOro Hacneaus.
Takoe HemaTepuarnbHoe KynbTypHOe Hacneaune, nepegaBaeMoe OT NMOKONEHNUS K NMOKOSIEHUIO,
MOCTOSIHHO BOCCO3aaeTcs coobLectBamm 1 rpynnamu B 3aBUCUMOCTM OT OKpY>XKatoLLen nx
cpefbl, X B3auMOAenCcTBUSA C NPUPOaOoN U UX NCTOPUN U hopMUPYET Y HUX YYBCTBO
€caMOBbITHOCTU N NPEEMCTBEHHOCTN, COOAENCTBYSI TEM CaMbIM YBXXEHWUIO KYNbTYPHOMO
pasHoobpa3nsa n TBopYecTBy Yenoseka. [0ns uenen HacTosiwen KoHBEHLUN NPUHMMAETCS BO
BHMMaHue TONbKO TO HEMaTepuanbHoe KynbTypHOE Hacneame, KoTopoe CornacyeTcs ©
CYLLIECTBYHOLUMMN MEXAYHAPOAHO-NPaBOBbIMM aKTaMu Mo npasam 4Yenoseka 1 TpeboBaHMAMM
B3aMMHOIO yBaXKeHMa Mexay coobliecTtsamu, rpynnamMmm n oTaerNbHbIMUY NMLaMu, a Takke
YCTOMYMBOrO pasBuUTUSA».

KoHBeHUMA rnacut Takke, YTo «HemMaTepuanbHoOe KynbTypHOe Hacneame» nposiBnsieTcs, B
4YacTHOCTW, B crieayoLlwmx obnactax: (a) yCTHble Tpaauumm n opMbl BbipaXkeHus, BKIToYast
A3blK B KAYECTBE HOCUTENSI HEMaTepPUanbHOro KynbTypHoro Hacneaust; (b) ucnonHutensckue
nckyccTBa; (c) obblyan, obpsabl, NpasgHecTBa; (d) 3HaHUA 1 0Bblbaun, OTHOCALLMECS K
npvpoae 1 BCENEHHOW; (e) TpaauuMOoHHbIe pemecna.

LlenocTHOCTbL

lMpaBo Ha LenoCTHOCTb — 3TO NPaBO Ha NpPeaoTBpaLLEHNE HECAHKLMOHMPOBaHHbIX NepeaenokK n
n3mMeHeHui npoussenenmns’’. Mocne nepecMoTtpa B 1949 r. Ha KoHdepeHUun B Bploccene
BepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U Xy00oxXecmeeHHbIX rpoussedeHul (1971 r.)
B TEKCT CTaTbM 6bis Obina gobasneHa popmynnmpoBka o0 3anpeTe NPoYMx nocsaraTenbCTB Ha
yKa3aHHOe npousBefeHne, KOTopble HaHeCyT yuepb YecTy unu penytaumm aBTopa.

PyKOBOJJ,SILI.I,VIe npuHUUNbI B ob6nacTtu MHTeﬂﬂeKTyaﬂbHOIZ COOCTBEHHOCTM NO Aaoctyny un
COBMEeCTHOMY NoNb30BaHUKO Bbirogamu

HauunHas ¢ nepeon ceccun, MKI'P noggepxxmean paboTy, HanpaBreHHyo Ha pa3paboTky
pykoBogsaLwmx npuHumnos BONC B ob6nactu MHTennekTyansHon cCoO6CTBEHHOCTM NO JOCTYNY U
COBMECTHOMY MCMOMb30BaHWUIO Bbirod. bbino npeanoxeHo, 4tobbl 3TM pykoBOAALLME NPUHLMMDI
ObINN OCHOBaHbI Ha CUCTEMATMYECKOM 0630pe AEeNCTBYIOLNX N TUMNOBbLIX KOHTPAKTHbIX
cornaweHunn B goopme 6a3sbl gaHHbix BOUC, cogepxallen cornaleHnsa B obnactu
BropasHoo6pasus, CBA3aHHbIE C OCTYNOM U COBMECTHbLIM MUCMONb30BaHNeM Bbirog’s.

MepBbii NPoekT’® Gbin NOAroTOBMEH C Y4ETOM OnepaTMBHbLIX MPUHLUNOB, onpeaeneHHbIX MKIP
AN pas3paboTky Takmx pykoBoasaLwmx npuHumnnos®. 3ToT npoekT 6bin nosxe 06HOBMEH C
y4yeToM Lenei ceMHaauaTton ceccum MKIP81,

Llenb pykoBoasLLMX NPUHLMMNOB B 06/1aCTN MHTENNeKTyarnbHON co6CTBEHHOCTU A4S AOCTyNa n
COBMECTHOrO Nosib30BaHMs Bbiro4aMuy 3akitodaeTcsl B OkasaHum NoMOLLM npoBanaepam u
nony4yaTensim reHeTUYECKNX PecypcoB, B npoLecce obcyxaeHns, pa3paboTkv U NOArOTOBKM
NMPOEKTOB 31EMEHTOB B3aNMOCOrIaCoOBaHHbIX YCNOBUIA AN OCTYNa K reHeTUYECKMM pecypcam
N COBMECTHOrO Nosib3oBaHus Bbirogamu. OHM UNMCTPUPYIOT NpakTuyeckue sonpockl NC, ¢

77 Cwm. Cam PuketcoH n IxeriH C. TnH30ypr, MexxdyHapoOHOe asmopCcKoe rpaso U CMEXHbIE rpasa — 8 pamKax
u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I, ctp. 602.

8 Cwm. pokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.

& Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (F'eHeTuyeckue pecypcbl: MpoekT pyKoBoAALLMX NPUHLIMMOB B
OTHOLLEHMM AOCTYyNa 1 CNpaBeAIMBOro COBMECTHOIO MOSIb30BaHUSA BbIro4amMm).

80 Cwm. onepaTuBHble npuHumMnbl B AokymeHTe WIPO/GRTKF/IC/2/3, pasgen V.B, ctp. 50.

81 Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12 (FeHeTu4eckue pecypcbl: MpoekT pyKoBOAALLIMX NPUHLIMMNOB B
o6nacTu UHTENNeKTyanbLHON COBGCTBEHHOCTM B OTHOLLEHUM AOCTYNa 1 CNpaBeanvBoro COBMECTHOIO
Nonb30BaHWs BbIro4amn: OOGHOBMEHHbIA BapuaHT).
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KOTOPbIMW MOTYT CTOSKHYTbLCS MPOBarAepbl 1 nonydaTteny npu obcyxaeHUn cornatleHms,
KOHTpaKTa unu nuueHsnm. PasHoobpasve HaumoHanbHOro 3akoHo4aTeNbCTBa U NPaKTUYECKMX
MHTEpPEeCcoB NpoBaWaepoB 1 NnonyyaTenen MoxeT NPMBECTU K LUMPOKOMY AuanasoHy
BO3MOXHOCTEW BblGopa Npu 06CYy»KAEHUN M NOArOTOBKE NPOEKTa pearbHbIX NMOMOXEHWA.
MoaToMy pykoBoAsiLLME NPUHLMMNBI MOTYT OKasaTb NOAAEPXKKY NpoBanaepam 1 nonyyatensm B
obecrneyeHnn paBHONPaBHOro A4OCTYNa 1 COBMECTHOrO Nofb30BaHNs Bbiro4aMu Ha
B3aMMOCOI1acoBaHHbIX YCMOBUSIX, HO HE NpeaycMaTpuBaTth oaHY Moaerb UM Habop
BapVaHTOB.

Kpome Toro, HUYTO B 3TUX PYKOBOASALLMX NMPUHLMNAX HE JOSMKHO UCTONKOBbLIBATLCS Kak
3aTparvBaroLlee CyBepeHHble npaBa rocy4apCTB Ha UX NPUPOAHbIE PeCcypchl, BKIOYas UX
NpaBo yCTaHaBNMBaTb YCMOBUS 1 NMOMOXEHWs ANs OCTyna U COBMECTHOMO MoSb30BaHus
Bblrogamu. PykoBoasiLive NpUHUMbLI 4OSHKHbI BbITb TONBKO 4OBPOBOMBHLIMU 1
unntocTpaTnBHbIMU. OHM He NpeaHa3HadeHbl AN 3aMeHbl COOTBETCTBYHOLLENO
MeXZAyHapoaHOro, PervoHanbHOro 1 HauMoHanbHOro 3akoHogaTenbcTea®?,

TpaanLMOHHbIE 3HAHMS YacTO CBSI3aHbl C FeHETUYECKUMI pecypcamMu, U 3TO MOXEeT OaTb
LIeHHOe NpeacTaBneHne 0 TOM, Kak FeHETUYECKME PECYPCbl MOXHO COXpPaHUTb, NoadepXkaTb 1
“cnonb3oBaTh Ha Gnaro YenoseyecTsa®®. PykoBoasiLive NPUHLMMbI TakKe pacnpoCTpaHsaTCS
Ha TPaAMLMOHHbIE 3HAHWS, CBA3aHHbIE C FTEHETUYECKUMM pecypcammn®s,

MexayHapoaHas nateHTHas knaccudmkauus (MIK)

MexayHapoaHas nateHTHaa knaccudpumkauna (MIK) onpeaensieTcs Kak «mepapxmyeckas
cucTemMa, B KOTOPOW BCHA TEXHUKA B LIErIOM nogpasaeneHa Ha psag pasfenos, KNnaccos,
noaknaccoB v rpynn. Knaccudukaumsa aBnseTca He3aBUCUMbIM OT i3blKa MHCTPYMEHTOM,
He3aMeHMMbIM NpY NPOBEAEHNM MOUCKA NATEHTHbLIX LOKYMEHTOB Ha onpeaeneHne n3BeCTHOro
YPOBHS! TEXHUKN B KOHKPETHOMN TEXHUYECKOW 06racTu» 8,

MK 6bina yupexaeHa Cmpacbypackum coanaweHuem o MexdyHapoOHOU nameHmMHoU
knaccugpukayuu (1971 r.) Cratba 2(1)(a) npegycmaTpuBaet, 4To «Knaccudukaums BknoyaeT:
(i) TekcT, paspaboTaHHbIA COrnacHoO NonoXxeHnsim EBponenckomn KOHBEHL MM NO
MexayHapogHon knaccudumkaumm naTteHToB Ha n3obpeTeHus ot 19 gekabpsa 1954 r.
(HasbiBaeMou HUXxe «EBponeiickas KOHBEHLNSA»), KOTOPbIA BCTYNUI B CUNy 1 G6b1n onybnnkosaH
"eHepanbHbIM cekpeTapeM EBponerickoro CoseTa 1 ceHTabpsa 1968 r.; (i) nameHeHus,
KOTOpble BCTYMUIMX B CUITy COrnacHo ctatbe 2(2) EBponenckon KOHBEHLUMM A0 BCTYNIEHUS B
cuny HacToswero Cornawenuns; (iii) M3MeHeHUs, BHECEHHbIe BNOCNeACTBUMN B COOTBETCTBUM
CO cTaTbeW 5, KoTopble BCTYNaKT B CUMY COrMacHO NOMOXEHUAM CTaTbi 6».

MexxayHapoaHbIi 4OrOBOP O pacTUTeNbHbIX FeHETUYECKUX pecypcax Afsi NPOU3BOACTBA
NPOAOBONLCTBUA U BeAEHUA CeNIbCKOro Xo3fncTBea

MexayHapoaHbIN OroBOP O pacTUTENbHbIX FEHETUYECKMX pecypcax Afs NpoM3BoACTBa
NPOAOBONBLCTBUA U BeaeHus cenbckoro xosanctea (MAMPINCX) 6bin npuHAT Tpuauate NepBON
ceccuen [NMpoaoBoNbCTBEHHOM U CENbCKOXO3ANCTBEHHOM opraHn3aunen O6beamHeHHbIX Hauui
3 Hos6psa 2001 r. n BcTynun B cuny B 2004 r. Llenbto gorosopa sasnstoTtcd: (1) npusHaHue
OrPOMHOrO BKNaga, KOTopbI BHOCAT oepMepbl B NOBbILLEHNE pa3HOoObpasns KynbTyp,
KOTOPbIMU NUTALOTCA NoaM BO BCeM Mupe; (2) cosgaHue rnobanbHON cMcTeMbI A
obecneyveHuns goctyna pepmMepoBs, CeNEeKUNOHEPOB U YYEHbIX K pacTUTENbHbIM FreHEeTUYECKUM

82 Tam xe.

83 Tam xe, CTp. 4 NpUNoXeHus.

84 Cm. nokymeHT WIPO/GRTKF/IC/17/INF/12.

85 moccapuit BOUC Ha noptane PATENTSCOPE.



WIPO/GRTKF/IC/43/INF/7
MpunoxeHue, cTp. 32

maTtepuanam; um (3) obecneveHne pacnpeneneHna Bbirod, nojliyd4aemMmbiX peunnmeHtamm ot
MCNOJ1b30BaHUA paCTUTEsIbHbIX FTEHeTUYEeCKNX MaTepman0386.

M3obpeTaTenbLCcKkni ypoBeHb

M3o6peTaTenbckuin ypoBeHb (Takke onpegensembli Kak «k HeOYeBUOHOCTb») ABMSAETCA OAHUM
N3 KpUTEPMEB NATEHTOCNOCOBHOCTIN, CBA3AHHbIVM C BONPOCOM O TOM, 6bIn0 N n3obpeTteHne
OYEBUAHBIM ANSA Nvua, obnagatLlero obbl4HbIMM 3HaHUAMW B AaHHON obnacTn®’.

B cootBeTcTBUM cO cTaThen 33 PCT 3aaBneHHoe n3obpeteHne cHntTaeTcs COOTBETCTBYHOLLNM
n3obpeTaTenbCKOMy YPOBHIO «ECMN OHO, NPUHMMAas BO BHUMaHWE NpeLlecTBYOLWLMIA YPOBEHD
TEXHMKN, KaK OH onpeaeneH VMHCTpyKkumen, Ha yCTaHOBIEHHYHO COOTBETCTBYHOLLYYIO ATy He
SIBMSIETCA 0MeBUAHbBIM ANSA CneUnanncToB B AaHHOW obnactuy.

B ctatbe 56 Egponelickoli nameHmHou koHeeHyuu n Pasgene 35 U.S.C. 103 cogepxaTtcs
aHanornyHble onpegenennsa. B Pasgene 35 U.S.C. 103 ucnonbayeTcst 3KBMBANEHTHbLIN TEPMUH
«HEeoYeBUOHbIN 06BbEKT» .

JInueH3noHHbIe cornaweHus

JNLEH3MOHHbIE cornalleHusi onpeaensaTca Kak cornalleHus, npeaycMartpusatoLLme
onpeaeneHHoe paspeLIeHHOe UCMOoNMb30BaHe MaTepurarnos Unu Npas, KOTOPLIE YNOMTHOMOYEH
npenocTaBnsATh NpoBanaep, HanpumMep, CornalleHns 0 NMULEH3MPOBAHNM UCTONb30BaHS
reHeTUYECKMX PECYPCOB B KAaYECTBE Hay4YHO-UCCrea0oBaTeNbLCKUX CPEACTB, UM O
NULEH3VUPOBAHUMN UCMOMNb30BaHNS B3aIMOCBSA3aHHbIX TPAAULIMOHHBIX 3HAHWIA UMW APYruX npas
MHTEnneKTyansHon co6cTBeHHOCT,

OrpaHunyeHus

CornacHo ropuanyeckomy criosapio braka, «orpaHuyeHme» o3HavaeT akT yCTaHOBMNEHUS
orpaHUYeHUiA; KayecTBO, COCTOSIHWE UMW YCIOBWE OrpaHUYEHUs!, OrpaHNYMUTENbHYIO MEpY.
CroBo «OrpaHuyeHuUst», UCMoNb3yeMoe Hapsiay CO CIIOBOM «UCKITOYEHUSI», O3HaYaeT
«rpaHuUbl» unu «npegensi» . [na coxpaHeHns Hagnexatliero 6anaHca MHTEPECOB
npaBsoobnanaTeneii U Nonb3oBaTenein oxpaHsaeMbIX NPOU3BEAEHNI 3aKOHbI B 06nacTm
aBTOPCKOro Mpasa MoryT NpeaycMaTpuBaTh onpefeneHHble orpaHuYeHnst UMYLLLECTBEHHbBIX
npaB — cryyaun, B KOTOPbIX OXpaHsieMble NPOM3BeAeHUs MOryT UCnonb3oBaThes 6e3
paspeLueHns npaBoobnagartens U Npy ycroBmu BbiMnaTbl KOMNeHcauum unm 6es atoro
ycnosus®'.

B bepHckol KoHseHyuu 06 oxpaHe niumepamypHbIX U XyO0KEeCMBEHHbIX npousgedeHul
(1971 r.) copepxatcst yCnoBusi, B COOTBETCTBMM C KOTOPbIMY NMpaBa aBTOPOB MOTYT ObITb
OrpaHuYeHbl, B CBA3M C YeM MOXET ObITb paspelueHo cBoboaHOE UCNOonb30BaHMe
npousseaeHunii®2. [Ina onpeneneHns yCrnoBuii, B COOTBETCTBUM C KOTOPLIMU MOXET BbITb
BBEOEHO orpaHuyeHune, paspaboTaHa TpexcTyneH4yaTtas nposepka®>. OTa npoBepka Takke

86 Cratba 1 MOMPICX.

87 CnpaBoyHuk BOUC no nHTennektyanbHon cobcTBeHHOCTU, nybnukaunsa BONC Ne 489 (E), 2008 r., cTp. 20.

88 Cwm. pasgen 35 Ceoga 3akoHoB CLUA 103; gocTyneH Ha:
https://www.uspto.gov/web/offices/pac/mpep/s2158.html.

89 Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12.

%0 WccnepoBaHue «McknoveHust n orpaHuyeHnsi B aBTOPCKOM MpaBe U CMEXHbIX MpaBax», NOAroTOBEHO
Meepom Cupunennn, WCT-WPPT/IMP/1, 1999 r., cTp. 2.

91 Pasnen Beb-canita BOMC, nocesiLLeHHbIN aBTOPCKOMY NpaBy Y CMEXHbLIM NpaBaMm:
https://www.wipo.int/copyright/en/limitations/index.html.

92 MyxkT 1 cTatsbu 10.

93 MyHKT 2 cTaTbm 9.
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npegycmoTpeHa B ctaTbe 13 CoanaweHus BeemupHol mopaosol opeaHu3ayuu (BTO) no
mop20o8bIM acriekmam ripae uHmesnnekmyarnsHol cobecmeeHHocmu (1994 r.) (Cornawenme
TPUMMC), ctatbe 10 [Jozosopa BOUC no asmopckomy ripasy (QAIlT) B kauecTBe NpoBEpPKM ANs
NCKIMIOYEHUIN N OrpaHUYEHUN BCEX NMYLLECTBEHHbIX NPaB B paMKax aBTOPCKOro npasa.

B ctatbe 16 [Jozosopa BOUC ro ucriosiHeHUsM u gpoHoepammam (QN®P) ata nposepka
pacnpocTpaHsaeTcsa Ha NpaBa UCMONTHUTENEN 1 Npon3BoauTenen oHorpamm, KoTopble
oxBaTblBaeT AaHHbI gorosop®.

CornawieHus o nepegayvye Mmatepunana

CornaweHunst 0 nepegaye maTepuana npeacraBnaoT cobor cornaleHuns, Cnonb3yemble B
KOMMEPYECKMX N aKaaeMNYEeCKMUX NapTHEPCKMX HAYYHbIX NCCNefoBaHNsAX, BKIOYAOLLNX
nepegady 6Monornyecknx MaTepuanos, Takmx, Kak 3apoAbilleBas nNnasMma, MMKPOOpraHMambl u
KINeTouHble KyNnbTypbl C LeNbio 0O0MeHa MaTepranamm mexay npoBangepoM 1 nonyyaTenem um
onpegeneHne ycrnoBui 4oCTyna K rocya4apCTBEHHbIM KOMMEKLUNSAM 3apOAbILLEBON Nia3Mbl,
CeMeHHbIM POHAaM UMK reHeTUYeckuM pecypcam in situ®®. BOWC paspaboTtana 6a3y aaHHbIX
cornaweHui B obnactn 6uopasHoobpasnsi, UMEIOLLMX OTHOLLEHME K JOCTYNY U COBMECTHOMY
MCNONb30BaHMIO BbIrog, COAEPXKALLMX KOHTPAKTHbIE MOMOXEHUS, KacatoLwmecs nepegaydv u
MCMOMb30BaHNA reHeTn4ecknx pecypcoB®. MpoaoBoNbLCTBEHHAS U CeNbCKOX03NCTBEHHAs
opraHunzaumsa (PAO) paspabortana u npuHsna B 2006 r. CtaHgapTHOe cornalleHune o nepegave
maTtepuana (CCIM), Heobxoanmoe ansa peanusauun MexgyHapoaHoro 4orosopa o
pacTUTENbHbIX FEHETUYECKUX pecypcax Ans NpoM3BOACTBA NPOAOBONLCTBUS U BEAEHUsI
cenbckoro xo3sancTea (2001 r.)%7. B npunoxeHun | K BOHHCKUM pyKO8odsLWUM MpuHyunam no
obecrieyeHuro docmyna K 2eHemu4eckuM pecypcam U CO8MeCmMHO20 UCMOoJIb308aHUsI Ha
cnpaesedsiueoll U pasHOlU OCHO8e 8bI200 OM UX MPUMEHEeHUsI COAepXXaTcsl 3NIeMeHTbl Ang
BKITOMEHMS B COrnalleHns o nepegadye matepuarnos.

MuHumym nokymeHtauum PCT

B cootBeTcTBUM € MNoccapuem TepmmnHoB PCT, MUHUMYM OOKYMEHTaUMU MOXeT onpeaensaTbes
KaK «OKYMEHTbI, B KOTOPbIX MEXAYHAaPOAHbIV NOVUCKOBbIA OpraH AOSKEH OCYLLEeCTBATb NOUCK
COOTBETCTBYIOLLErO NPeALlecTBYOLEro YpoBHS TEXHUKUA. ITO TakkKe OTHOCUTCS K opraHam
MeXayHapoaHOW NpeABapuTenbHON 3KCNepTU3bl AN Lenen npoBedeHns akcnepTussbl.
[lokymeHTauus BKMoYaeT HeKOTopble onybrnvkoBaHHbIE NaTEHTHbIE AOKYMEHTbl U HENATEHTHYI0
nuTepatypy, cogepxallytocs B cnucke, onybnvkosaHHoM MexayHapoaHbim 60po. MuHumym
[OKyMeHTauum nepeyncreH B npaeune 34 UHcTpykumum k PCT» %,

B PykoBogswmx npuHUmMnax aAns npoBeaeHns MexayHapoaHoro noucka no npoueaype PCT
MWHUMYM OOKYMEHTauMn Ans MexayHapogHOro novcka onpegensiercs kak «nogbopka
AOKYMEHTOB, OpraHn3oBaHHas B CMCTeMaTnyeckon chopme (Mnv JOCTYNHas MHbIM
cucTemaTnyeckum obpasom) Ans uenen NpoBedeHns Noucka B COOTBETCTBMM C OTHOCALLIMMCS K
006BbEKTY coaepXaHmeM JOKYMEHTOB, KOTOpble NPeAcTaBnsaoT cobon rnaBHbIM obpaszom
NaTeHTHbIE OKYMEHTbI, OMNOMHEHHbIE PSAAOM CTaTeln U3 NepMoanYecKnx U3gaHuni n opyrux
BWOB HENaTeHTHOW NuTepaTtypbi» .

B depane 2003 r. Ha cegbMon ceccun 3acedanna MexagyHapoaHblx opraHoB B pamkax PCT
ObIN0 4OCTUMHYTO CornalleHne B NPUHLMNE O TOM, YTO JOKYMEHTauUus No TpaanLMOHHbIM

94 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611aCTM aBTOPCKOrO NnpaBa Y CMEXHbIX NpaB U
["Moccapuin TepMUHOB MO aBTOPCKOMY NpaBy U CMexHbIM npaBam», BOUC, ctp. 313.
95 Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12.

9 HoctynHo Ha: https://www.wipo.int/tk/en/databases/contracts/index.html.

o7 HoctynHo Ha: http://www.fao.org/3/a-be623e.pdf.

98 HoctynHo Ha: https://www.wipo.int/pct/en/texts/glossary.html#M.

99 MyHkT IX-2.1 PykoBOAALWMX NPUHLMINOB ANS NPOBEAEHMS MeXayHapoaHoro noucka no npouenype PCT

(nenctByeT ¢ 18 ceHTAOpst 1998 r.).
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3HaHWSAM JOMMKHa ObiTb BKMNOYEHA B YacTb MMHMMYyMa AoKymeHTaumm PCT, oTHocALytOCA K
HenaTeHTHon nutepatype'?. Hanpumep, B AokymeHTe « MuHUMYyM gokymeHTauum PCT —
Cnvcok nepyoanyecknx n3gaHum: nepuoamnyeckne n3gaHus, ncnornb3yemMble Ans novcka u
aKkcnepTunsbl» NHAUACKNIA XypHan TPaauLNOHHBIX 3HaHWA 1 Kopenckui xXypHan TpaguMumMoHHbIX
3HaHW onpefenexbl Kak HenaTeHTHasa nuTepaTypa.

MeHbLUMHCTBO

CornacHo opuan4yeckoMy crioBapto bnaka TepMUH «MEHBLUMHCTBO» 0603Ha4aeT rpynny nu,
KOTOpble HEKOTOPbIM 06pa3oM OTNMYaNTCS OT GOSbLUMHCTBA, B pE3yrbTaTe Yero ¢ HUMK
nHoraa obpallarTcs HeoAMHAKOBO.

MeHbLLMHCTBOM SIBMAETCSA rpynna, B YACNEHHOM OTHOLLEHUW yCTynatoLLas 60MbLIMHCTBY
HaceneHusa rocyaapcTea v HaxoasaLAasacs B HeAOMVUHUPYIOLLEM MOMOXEHUN, YTeHbl KOTOPOi
06nafalT 3THUYECKUMU, PENUTMO3HBIMU UMW A3LIKOBLIMI XapakTepUCTUKaMM, OTIIUYHBIMU OT
XapaKTePUCTUK OCTarnbHOIO HaceneHus, U KOTopble UCTbITLIBAIOT YYBCTBO CONMMOAPHOCTY, AaXe
€CIN OHO He NPOSABSAETCH SABHO, HaMpPaBfeHHOe Ha CoXpaHeHUe KX KynbTypbl, Tpaavumi,
penurum unu assika 'l

B cooTtBeTcTBUM C Jeknapauuel o npasax nuuy, rnpuHadnexawux K HayUuoHaibHbIM Uu
SMHUYECKUM, PeuaU03HbIM U S3bIKO8bIM MeHbwuHcmeam (1992 r.), nuua, npuHaanexalime K
MEeHbLLUWHCTBAM, MMEeIoT MPaBo MoMb30BaThCA AOCTOAHUAMM CBOEN KynbTypbl 6e3
BMeLLaTenbCTBa UM AUCKPYMUHALIMKM B Kakow 6bl To HKM Bbino dopme’®?. MocynapcTtsa
OXPaHSIIOT Ha UX COOTBETCTBYIOLLNX TEPPUTOPUAX CYLLLECTBOBAHNE 1 CAMOBLITHOCTb
HaLMOHAnNbHBLIX UMW 3THUYECKMX, KyNbTYPHbIX, PEMUMMO3HbIX U A3bIKOBbLIX MEHBLLNHCTB 1
MOOLLPSAOT CO3[aHMe YCMOoBUIA AN Pa3BUTUS 3TON camoBbITHOCTM %3,

B cooTtBeTcTBUMN C MexOyHapOoOHbIM Makmom O 2pax9oaHCKuX U noaumu4yeckux npasax

(1966 r.) B Tex cTpaHax, rge CyLeCcTBYHT 3THUYECKME, PENUTNO3HBIE U A3bIKOBbIE
MEHbLUMHCTBA, NLaM, NpMHagnexalum K TakuM MeHbLUMHCTBaM, He MOXeT ObiTb OTKa3aHo B
npaBe COBMECTHO C APYrMMU YrieHaMu TOW e rpynmbl NOfIb30BaTbCA CBOEN KyJbTYpPOW,
ncnoBefoBaTh CBOK PENUTMI0 U UCMIONHATL ee 00psaabl, a Takke Nonb30BaTbCA POAHLIM
A3bIkoM %4,

He3akoHHOe npucBoOeHne

B obnactu nHtennektyansHon cobCTBEHHOCTU opuauyveckuii cnosapb bnaka onpegenser
«HE3aKOHHOE NPUCBOEHNEY» KaK «OCHOBAHHbIM Ha 06LLeM npase AenuKT 3a UCTONb30BaHWE He
OXpaHAeMOW aBTOPCKNM NMPaBoOM UHOpMaLMM Unn naen, KoTopble opraHusaumsa cobupaet u
pacnpocTpaHsaeT Ans n3snedyeHus npubbinm ¢ uenb HegobpPOCOBECTHOM KOHKYPEHLNN C 3TOM
opraHusauuven, unu 3a KoNnMpoBaHWe NPOU3BELAEHUS, aBTOP KOTOPOro eLle He nctpebosan nnm
He NOMy4Yunn UCKMIYUTENBHBLIX NPaB Ha NpoussedeHune. [...] AnemeHTamn He3aKOHHOro
npucBOeHUs ABnNsoTCA cneayowme: (1) ncrew, OMKHO ObITb, BNOXWUN BPEMS, AEHBIN UMK
ycunusa ana cbopa nHgopmauuu, (2) oTBETYMK, AOIMKHO BbiTb, NONy4Ynn nHpopmaumo 6e3

100 MuHuMym nokymeHtauum PCT, nokymeHT PCT/MIA/9/4.

101 dpaHyecko Kanoptopwu, 6biBlwmnin CneunaneHbii goknagumk OOH, 1979 r., Ha koToporo ccbinaetcs Autep
KyrenbmanH B pabote «OxpaHa nuu, npuHagnexawmx K MEHbLUMHCTBAaM, U KyNbTYPHOrO pa3Hoobpasunst
KOPEHHbIX HapoaoB» noa pea. A. doH borganamn n P. Bonbddpym, KOpnanyeckmin exxerogHmk OOH, Vol. 11,
2007 r., cTp. 237.

102 MyHKT 1 cTaTbu 2 [leknapaumu o npaBax nuu, NpUHaanexalwimnx K HaLMoHanbHbIM UM 3THUYECKUM,
PENUIMO3HbIM U A3bIKOBbIM MEHBLUMHCTBAM, NPUHATON pesontoumeit 47/135 MeHepaneHon Accambrnien ot
18 pekabps 1992 r.

103 MyHkT 1 cTatby 1 [eknapaumm o npaBax nvu, NPUHaAnexalmx K HauMoHanbHbIM U STHUYECKUM,
PENUIMO3HBIM U A3bIKOBLIM MEHBLLLUMHCTBAM.

104 Crtatbs 27 MexayHapoOHOro nakta o rpaXkgaHCKMX U NONIMTUYECKUX NMpaBax, NPUHATOrO M OTKPLITOro Ans
noanmcaHusi, patudurkaumm n npucoegmHeHns pesontoumnen MeHepanbHo Accambnen 2200A (XXI) ot
16 pekabps 1966 r., BctynmeLiero B cuny 23 mapta 1976 1.
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Kaknx-nnbo aHanormyHbIX BNOXEHWUN, 1 (3) uctew, OSMKHO ObITb, MOHEC KOHKYPEHTHbIV yLLep6
BBMAY NO4OOHbIX AENCTBUIN OTBETUYMKAY.

[lenviKT B CBSI3W C HE3aKOHHBLIM NMPUCBOEHNEM SIBIIIETCS YaCTbio 3aKOHOAATENLCTBA O
He06POCOBECTHOW KOHKYPEHLIMM B CUCTEME MNpeLefeHTHoro npaea. Takum o6pasom,
HE3aKOHHOEe MPUCBOEHME BreYeT 3a coboii NPOTNBOMNPaBHOE MMM HEYECTHOE MCMOoNb30BaHNe
U1 3aMMCTBOBaHWE Yy)X0l COGCTBEHHOCTH, M 4acTo UCNonb3yeTcs Ansi 060CHOBaHUS 1CKa B
Tex crnyyasix, korga He Obinu HapyLleHbl NpaBa COGCTBEHHOCTM Kak TakoBble. HesakoHHoe
MNPUCBOEHME MOXET UMETH OTHOLLEHME K MPOTUBONPABHOMY 3aIMCTBOBaHUIO UMK
MOLLEHHMYECKOMY NMPUCBOEHUIO CPEACTB MIM UMYLLIECTBA, KOTOPble BBEPEHBI OAHOMY NULLY, HO
Ha camMoM fiene NpuHaanexar Apyromy.

Tak, ctaTbs 3 npoekTa 3akoHa «[lpasosas cmpykmypa oxpaHbl mpaduyUuoHHbIX 3HaHuUl e LLipu-
JlaHke» (2009 r.) onpegensieT «He3akoHHOEe NPUCBOEHNE» Kak «(i) npnobpeTeHne, NnpucBoeHne
U NCNONb30BaHME TPaAULMOHHBIX 3HAHWUIA B HapyLLEHWE NOMOXeHUn 3Toro 3akoHa,

(i) naBneveHme Beirogbl U3 NPUOBPETEHUS, NPUCBOEHUS NN UCMOMNB30BaHUSA TPaaULMOHHbIX
3HaHW, Korga nuuy, Kotopoe npuobpeTaeT, NnpuceBamBaeT N NCNONb3yeT TPaaAULNOHHbIE
3HaHWS, M3BECTHO UITM HEU3BECTHO MO NpUYMHEe HEBPEXHOCTU, YTO TPAAMUMNOHHbBIE 3HAHWSA
ObInn NpnobpeTeHbl, NPUCBOEHbI NN NCMOMb30BaHbI NIOObLIMU HECMpaBeaAIMBLIMU CPEACTBaMM,
u (iii) gpyrme Buabl KOMMEPYECKON AEATENBHOCTU, MPOTMBOPEYaLLNE YECTHOW MPaKTUKE,
KOTOpbIE NO3BONAIOT U3BIEKATb HECTIPABEANMBYIO BbIrogy U3 TPaAULMOHHBLIX 3HaHWUI» 1%,

HenpaBomepHoe ucnonb3sosaHue'%

B oGnacti naTeHTOB topuamnyecknin crnoeapb bnaka onpenensiet «HenpaBoMepHoe
MCMONb30BaHUE» KaK «MCMOSb30BaHME NaTeHTa Um ¢ Liesbio NpoaneHust 4eNCTBUS
WCKIMIOYMTENBHOrO NpaBa Ha He3anaTeHTOBaHHbIe TOBapbl, UMK C LiENbo HApYLLUEeHUS
aHTUTPECTOBCKOro 3akoHodaTenbcTBa». CrioBapu onpeaensioT HenpaBoMepHoe
MCrnonb3oBaHMe Kak HenpaBuIibHOE, HEBEPHOE UMW HeHaanexallee Ucrnonb3osaHue, nmoo
HenpaBuIbHOe NpumeHeHre. HenpaBomepHoe MUCMonb3oBaHNe MOXET TakkKe 03HavaTb
HeHaanexalliee Unu YypesmepHoe NpuMeHeHue, NGO AeCTBUS, KOTOPbIE U3MEHSIOT NMPUCYLLYIO
LieMNb UM Ha3HaYeHne Yero-To.

N3meHeHune

M3ameHeHneMm siBnsieTcst nepemMeHa B YemM-nubo (topugndeckuin cnosapb bnaka). 9T0T TEpMUH
SBNSIETCA CUHOHUMOM Nepeaenkn. B ctatbe 6bis bepHckoli KoHeeHUuu 0b oxpaHe
JsiumepamypHbIX U Xy0oxecmeeHHbIX rpoussedeHud (1971 r.) npegycMoTpeHO, NOMUMO
npoyero, NpaBo aBTopa NPOTUBOAENCTBOBATbL BCAKOMY U3BPALLEHUIO, UCKAXKEHWNIO UM NHOMY
N3MEHEHMIO NPOM3BEAEHNsI, CMTOCOOHOMY HaHecTu yepb YecTy unu penytaumm aBTopa.

UckaxeHne

105 Pabounin jokymeHT, Bepcus oT 1 siHeapsi 2009 r. «lNpaBasi CTpykTypa oxpaHbl TpaguLMOHHbIX 3HaHui B Lpu-
JlaHke».

HexkoTopble generauum npegnaranv Ao6aBuUTe TEPMUH KHENPaBOMEPHOE NCMONb30BaHUE» B TEKCT
nokymeHTa «OxpaHa TpaauUMOHHbBIX 3HaHWIA: nepecMoTpeHHble uenu n npuHumnel» (WIPO/GRTKF/IC/18/5
Prov.), Hanpumep, generaums MHgoHesun n generauna Mekcukn. OpgHako generaums ABCTpanuu oTMeTuna,
YTO «HernpaBOMEPHOE UCMOMb30BaHUE» NPeACcTaBnsieT cobor TePMUH, UCMONb3YEeMbI B KOHTEKCTE
KoHBeHUun 0 Bronornyeckom pasHoobpasmmn B paMkax NpoekTa TekcTa AN NeperoBopoB MexayHapoaHOro
pexuma 4ocTyna u COBMECTHOMO UCMOMb30BaHNS BbIFOA, OT FrEHETUYECKUX PECYPCOB U CBA3AHHBLIX C HUMM
TPaAWLMOHHBIX 3HaHWA. OH GbiN MCNOMNb30BaH NPUMEHUTENBHO K AENCTBUAM, KOTOPbIE NPOTMBOpEeYaT
COrnacoBaHHbIM Ha B3aVMHOWM OCHOBE YCIIOBMSM, B TO BPEMS Kak TEPMUH «HE3aKOHHOE MPUCBOEHUE» UMeeT
OTHOLLEHMEe MMEHHO K NpuobpeTeHunto 6e3 npegsapuTensHoro obocHoBaHHoro cornacus. OHa npussana K
AanbHenwemMy o6CyxaeHUo BONpoca O 3HavYeHUn 3TUX TEPMUHOB B paMkax aToro KomuteTta u B CBA3M C
WHTenneKTyanbHON COBCTBEHHOCTbIO, @ HE JOCTYNOM K TPaAULMOHHBLIM 3HaHWUAM, CBA3aHHBIM C
reHeTM4eCcKnMn pecypcamu.

106
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CornacHo onpegenennto OKCOopACKOro crioBapsi aHrIMNCKOro A3blka TEPMUH K UCKAXKEHNE»
O3HaYyaeT aKT OTCEYEHMS UMK U3bATUSA YacTn Yero-Nnnbo, 0COBEHHO KHUMM MU UHOTO
AOKYMEHTA; M3MEHEHME UM YHUYTOXEHNE YacTu CoaepXaHUs unu 3aHaveHnsi. B cootseTcTBum
co ctaTtbewn 6bis bepHckol KoHeeHyuu 06 oxpaHe numepamypHbIX U XyO00XeCmeeHHbIX
npouseedeHuti (1971 r.) oxpaHa OT UCKaXXEHUS ABNSAETCSA OOAHMM U3 aTPUBYTOB JINYHbIX
HEeMMyLLLECTBEHHbIX NpaB aBTopa.

B3anmHoe yBaxeHune

B npeambyne Heknapayuu OOH o npasax kopeHHbIx Hapodos (2007 r.) B3auMHOe yBaXeHue
paccmaTpuBaeTCs Kak 3anor 4OCTUXKEHMWI, K KOTOPbIM CnefyeT CTPEMUTBLCS B AyXe
coTpygHunyectea. CornacHo onpegenexuto OKcopacKoro CnoBaps aHrmMnNCcKoro si3blka, CroBo
«B3aUMHbIN» OTHOCUTCA K ABYM 1 Bonee noasm, NCNbITbIBAKOLWMM APYT K APYry OONHAKOBbLIE
YyBCTBA, MEXAY KOTOPbIMU CYLLECTBYHOT ABYCTOPOHHME OTHOLLEHWS.

B3sanmocornacoBaHHble ycnoBus

Kpome npusHaHua npaBa HaLMOHanNbHbIX NPaBUTENBLCTB ONPeAensaTb YCNoBusa AoCcTyna K
reHeTM4ecKkMM pecypcam, NyHKT 4 ctatbn 15 KoHseHyuu o buornozuyeckom pasHoobpasuu
(1992 r.) npegycmaTtpmBaEeT, 4TO «4OCTYM, B Clly4ae ero npegocraBneHunsi, obecrnevmBaeTcs Ha
B3aMMHO COrfacoBaHHbIX YCNOBUAX U PErynmpyeTcsl NONOXEHUSIMU HacTOsILLLEN CTaTbuy.
NcnonHuTenbHbin cekpeTapb KBP oTmevaeT, 4To «KOHTpaKTbl iBNAOTCA Hanbonee obLuen
dopmoit perucTpaumm «B3auMHO COrnacoBaHHbIX ycroBuin» 7. B ctaTbax 41-44 BOHHCKMX
PYKOBOSLLMX MPUHLMINOB NO ob6ecneyeHUto AOCTyMNa K reHeTUYeCKMM pecypcam U
COBMECTHOro UCNosib30BaHUs Ha crpaBeAIMBOMA U paBHOW OCHOBE BbIroA OT UX
NPUMEHEeHUN M3NOXEHbl HEKOTOPblE OCHOBHbIE TPeOOBaHMSA B OTHOLLIEHUN B3aUMHO
COrnacoBaHHbIX YCIOBUNA.

Cratbsa 18 Hazolickoao rnpomokona peaynuposaHusi docmyrna K 2eHemu4ecKuM pecypcam u
COBMECMHO20 UCMOIb308aHUs Ha cripasednnueoll U pasHol OCHOBe 8b1200 oM UX MPUMEHEeHUs
K KoHseHyuu o buonozudeckom pasHoobpasuu (2010 r.) cneymansHO kacaetcsa cobniogeHns
B3aMMOCOrnacoBaHHbIX YCroBuUiA, npegycmatpusas, 4To «1. [1pn BbINOMHEHMUN NONOXEHUN,
yKasaHHbIX B nognyHkTe (i) nyHkTa 3 (g) ctaTbn 6 1 B cTatbe 7, Kaxkgas CTopoHa noowupsiet
NOCTaBLUUKOB W NONb30BaTeNEen reHeTUYECKUX PECYPCOB U/ TPaAULMNOHHBIX 3HAHWI,
CBSA3aHHbIX C FeHETUYECKUMUN pecypcamMu, BKNoYas no Mmepe HeobxogmMmMocTun BO
B3aMMOCOrfacoBaHHbIE YCNOBUS NOMNoXeHns 06 yperynupoBaHUmM Cnopos, BKIOYatoLWMeE:

(a) ropucaukumio, B KOTOPYHO OHU NepegaayT nobor npouecc yperynmpoBaHusi CropoB;

(b) NnpyMeHMMbIN 3aKOH; U/unu (C) BapMaHTbl anbTEPHAaTUBHOIO yperynmpoBaHusi CopoB, Takne
Kak nocpegHn4ecTBo nnm apbutpax. 2. Kaxgas CtopoHa obecnevnBaeT BO3MOXHOCTb
obpalleHns 3a NOMOLLbI0 B paMKax CBOMX NPaBOBbIX CUCTEM B COOTBETCTBUM C NPUMEHUMbBIMU
tOPUCONKUMOHHBIMKU TpeboBaHNSIMU B CryYasiX BO3HUKHOBEHUSA CMOPOB, MPOUCTEKaoLWMX 13
B3ammocornacoBaHHbix ycnosui. 3. Kaxagas CTopoHa NpMHUMAaET B COOTBETCTBYHOLLMX
cny4vasx apdekTBHbIE Mepbl Ans: (a) obecrneyeHus JocTyna K NpaBoCyauio; U

(b) ucnonb3oBaHMs MexaHU3MOB AN obecneyeHns B3aMMHOIO NPU3HaHUS U BbINOSTHEHNS
peLLUEHNN, BbIHECEHHbLIX MHOCTPAHHbBIM CyA0M, U apouTpaxHbix pewweHnin. 4. KoHdepeHuns
CropoH, BbicTynatowas B kadectse CoselaHns CTopoH HacTosiwero MNMpoTokona, nposoanT
0030p 3hPEKTUBHOCTM HACTOSILLLEN CTAaTbM B COOTBETCTBUM CO cTaTbeln 31 HacToswero
lNpoTokonay.

Haroncknin npoToKon perynvpoBaHusi 4OCTyrNa K reHeTU4YeCKMM pecypcam u
COBMECTHOro UCMosib30BaHUA Ha cnpaBeasIMBOW U PaBHOM OCHOBE BbIrof OT UX
npumeHeHus kK KoHBeHUUM 0 Guonormyeckom pasHoobpasum (2010 r.)

107 CM. pokymeHT UNEP/CBD/COP/4/22, nyHkT 32.
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MpoTtokon 6bin NpuHAT B okTaA6pe 2010 r. B xoae aecAatoro coellaHmst KoHdepeHummn CTopoH
(COP 10), npoxogmeLuero B ropoge Haros, AnoHnsa. B cooTBeTcTBUM CO cTaThen 1 Lenbto
lMpoTokona siBnsieTcs «obecriedyeHue coO8MECMHO20 UCM0Ib308aHUs Ha cripasednueol u
pasHoU OCHO8e 8bI200 OM NPUMEHEHUST 2EHEMUYECKUX PECYPCO8, 8 MOM Yucre rnymem
obecrieyeHus Hadnexauez2o docmyrna K 2eHemu4yecKkUM pecypcam U Hadnexawel nepedayu
coomeemcmesyruwux mexHooaul, y4umbigas 8ce ripasa Ha 0aHHbIe PecypcChbl U Ha
mexHosoauu, U nymem Hadnexauwieao puHaHcuposaHusi, codelicmays makum obpas3om
coxpaHeHuro buoroa2udecko2o pa3Hoobpa3susi u ycmoli4ueoMy UCMOIb308aHUK €20
KoMroHeHmMos». [eHepanbHbIn cekpeTapb OpraHnsaunn ObbeanHeHHbix Haumin 6yget
Henoautapuem NpoTokona n OTKpoeT ero Ang nognucanns B LieHTpanbHbIX yupexaeHnax
Opranunsauunn O6beanHeHHbIX Hauwmii B Hbto-Wopke co 2 despans 2011 r. no 1 dbespans
2012r.

HeckonbKo cTaTen KOHKPETHO KacatoTca TPagMLMOHHbBIX 3HAHUI, CBSA3AHHbLIX C FTeHETUYECKUMU
pecypcamu, Takue Kak ctatbs 3 (JocTyn K TpagnUMOHHBIM 3HAHUAM, CBA3AHHbBIM C
reHeTU4eCcKUMK pecypcamm), ctatbs 12 (TpaguuMOHHbIE 3HAHUS, CBA3AHHbBIE C FTeHETUYECKUMN
pecypcamu) u ctatbs 16 (BbinonHeHne NONOXeHMN HaUMOHaNbHOro 3aKoHOAAaTENbCTBA UM
perynaTuBHbIX TpeboBaHWiA, perynmpyowmnx 4OCTYN K reHeTUYECKMM pecypcamM U COBMECTHOE
Ncnonb3oBaHne BbIrof, B OTHOLUEHUN TPaaULMOHHBIX 3HAHUW, CBA3AHHbIX C reHETUYECKUMU
pecypcamm).

Hauwusa

B topuanyeckom crioBape bniaka TEpMUH «Hauusay» onpegensieTcs kak bonbLluasi rpynna nogen,
nmetoLmx obLiee NponcxoxaeHue, a3biK, Tpaguunm N 0bbIYHO COCTaBIAOLLMX MOMUTUYECKYHO
eauHuuy. TepMuH «rpaxgaHe» o6o3HavaeT PU3NYECKNX NN IOPUANYECKUX UL, KOTOpbIE
NPOXMBAIOT UMM UMEIOT peanbHoe U eNCTBYOLLEE NPOMbILLIIEHHOE UM KOMMepYecKoe
NPeAnpUsITUE Ha TOW UMM UHOW TaMoxXeHHoW Tepputopun '8, B 3HaueHne TepMmnHa «HaLUn»
3anoXeHo npefcrtaBneHme o coobluecTse noaen, cpopmmposaHHoM bnarogaps obLiemy
MPOUCXOXOEHWIO, KyNbType U UCTOPUK, a YacTo 1 Gnarogaps obluemy a3biky '%°. TepmuH
«KYNbTYpHble OOLLMHbI» NPU3BaH BbICTYNaTb B KAYECTBE AOCTATOYHO LUMPOKOro MOHATUS,
KOTOpOE BKITOYAET rpaxaaH BCEeW CTPaHbl, «HaLMIo», B Cny4vasix, koraa TpaauumMoHHble
BblpaXXeHWs KynbTypbl paccMaTpmBaloTCAa Kak NpuHagnexaiwme Bcemy Hapoay onpeaeneHHon
CTpaHbl. JTO coveTaeTCcs C NPaKTUKOM B APYrnx 06nacTax NONUTUKM U CAYXXUT AOMOSTHEHNEM K
Hen'°,

HoBusHa

HoBun3Ha sBnseTcs 0OgHMM U3 KpUTEPMEB NAaTEHTOCNOCOOHOCTN NpU NpoBeAeHUN NOOoK
aKcnepTu3bl No cywiectsy. MN3obpeTeHne cumTaeTcs HOBbIM, ECIIN OHO He ABMSIETCHA YacTbio
npeaLwecTBYOLWEro YPOBHS TexHukun',

B cooTteeTcTBMM co cTaTben 33 [Joeoeopa o nameHmHol koonepayuu (PCT) HoBM3Ha
onpegenseTca cnegyrowmm obpasom: «[alns uenen mMexayHapo4HOW NpeaBapuTenbHON
9KCMNepPTU3bl 3aABNEHHOE N300peTEHNE CHUTAETCHA HOBbIM, ECIIN €0 HE NOPOYUT
npegLwecTByOLWMIA YPOBEHb TEXHUKK, KaK OH onpegeneH B NHCTpykuuny. lNMpaemno 64.1(a)
Wuctpykumm k PCT onpegenseT «npeglecTBYOLWMIN YPOBEHb TEXHUKMY» KaK «BCE TO, YTO CTano

108 Hannanb XKepse, «Cornawenne TPUMC. [MpoekT n aHanu3». U3g. 3-e, Sweet & Maxwell, ctp. 161.

109 Iutep KyrenbmanH, «OxpaHa nuu, npyHaanexalmx K MeHbLUMHCTBAaM, U KynbTypHOro pasHoobpasus
KOpPEHHbIX HapoaoB» noa pea. A. dooH boraanaun u P. Bonbhdpym, KOpnanyeckuin exxerogHuk OOH, Vol. 11,
2007 r., cTp. 235.

110 ['moccapuii TEPMUMHOB, OTHOCALLMXCH K HeMaTepuanbHOMY KynbTypHOMY Hacrneamio, paspaboTaHHbIv
HaumoHnanbHon komuceneint Hnaepnangos no sonpocam FKOHECKO, 2002 r. («...Haumen moxeT aBnsatbca
KynbTypHasi 06LuHa» ), uuTMpyeTcsa B JOKyMeHTe « OxpaHa TpaguLMOHHBIX BbIpaXXEHWU KynbTypbl/BbIpaXKeHWU
donbknopa: nepecmoTpeHHble Lenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

m CnpaBo4Hunk BONC no uHtennektyansHon cobctBeHHOCTH, nybnukaumns BONC Ne 489 (E), 2008 r., cTp.19.
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AOCTYMNHbIM NyGnuke rae-nmbo B MMpe NocpeacTBOM NMUCbMEHHOMO PackpbITUS (BKIOYas
YepTexu 1 apyrve UnncTpaunum), CHUTaeTCs NPeALLIECTBYOLWMM YPOBHEM TEXHUKN Npu
YCNOBMWU, YTO TaKoe packpbITME MMENO MECTO O COOTBETCTBYIOLLEN AATbI».

B ctatbe 54 Egponelickoli nameHmHoul koHeeHuyuu (ENK) cogepxutes cnegyollee
onpegerneHne HOBU3HbI: «M300peTeHne CHUTAETCA HOBbIM, €CMM OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHWKM BKMOYAET BCE, YTO CTano obLenoCcTynHbIM NyTeM NMMCbMEHHOMO
WK YCTHOTO OMMCaHus, NCNOMb30BaHMSA Unn nobbiM apyrnm cnocobom 40 AaTbl NO4AYN 3asBKM
Ha eBPOMEeNCKUN NaTEHT».

Pasgen 35 Ceoga 3akoHoB CLUA 102 [YcnoBusi naTeHTOCNOCOOHOCTN; HOBM3HA] COOEPXKUT
cnegyiollee onpegeneHne NoHATUS HOBM3HbI: «MLIO MMEET NpaBo Ha Nony4YeHne naTeHTa, 3a
NCKNoYeHneM cny4daes, koraa (1) 3asBneHHoe n3obpeTeHne Bbino 3anaTteHToOBaHO, ONMCaHO B
neyaTHoW nybGnvkauumn, HaXoAnNoCkb B NyGIIMYHOM NCMOMB30BaHMM UNKN B Npogaxe unu 6uino
MHbIM 00pa3oM 4OCTYNHO Ny6nmke Ao hbakTUYeckonm aatbl Nogayvm 3asBk1 Ha 3asiBIEHHOE
n3obpeTeHune; unu (2) saserneHHoe n3obpeteHne ObIfo onMcaHo B NaTeHTe, BblAaHHOM B
COOTBETCTBMM C pasgernioMm 151, nnu B 3asdBke Ha NaTeHT, onybrIMKOBAHHOW UMK CUMTaOLLENCS
ony6rMKoBaHHOW B COOTBETCTBMM C pasgeniom 122(b), n B TaKOM NaTeHTe Unv Takon 3asiBke Ha
naTeHT, B 3aBUCUMOCTU OT OOCTOATENBLCTB, HA3BaHO UMSA APYroro n3obpetarens, a
haKkTMyeckas gaTta nogayun 3asiBkv npeglecTByeT hakTMYeCcKon gaTe nogayun 3asBku Ha
3asBrneHHoe n3obpeteHne» 12,

OckopObuTenbHbIN

«OcKkopBUTENbHBINY 03Ha4YaeT «BbI3blBaIOLLMI HEYAOBOMNLCTBUE, THEB UK 0buay;
NpOTMBOPEYALLNIA FOCNOACTBYIOLLEMY NPEACTABEHMIO O MPUNNYMAX 1 Mopanun» (opUaN4ECKUiA
cnoBapb bnaka).

MaTteHT

MaTeHT onpegenseTcs Kak « A0KYMEHT, ONUCbIBAIOLLNA N306peTeHne, KOTOpoe MOXET ObITb
N3roTOBMEHO, NCMOMb30BaHO U MPOAAHO C paspeLleHns Bnagernsua nateHta. M3obpeteHue
npeacrasnseT cobon peleHne KOHKPETHOM TeXHMYeCKoM 3agadn. aTeHTHbI AOKYMEHT
00bIYHO COAEPXKMT, MO MEHbLLEN Mepe, OAHY hopMyny n3o06peTeHns, NOMHbIN TEKCT ONUCAHUA
n3obpeteHus n Gubnunorpadunyeckyo MHoOpMaLmIo, Takyto Kak ums 3assutens. OxpaHa,
npegocTasnsemMas NnaTeHToM, orpaHu4eHa Bo BpeMeHu (Kak npasuno, 15-20 net nocne gatbl
noAayun 3asiBKM Unu Bblaayun nateHTa). OHa Takke orpaHnyeHa TeppuTopuanbHO
COOTBETCTBYIOLLEN CTPaHOW Unu cTpaHamu. aTeHT — 370 cornalleHne mexagy nsobperarenem
n cTpaHon. Takoe cornalueHue no3sosnseT Briagernbuy He JoNyCTUTb APYrux nuu K
M3roTOBIEHMIO, UCMOMB30BAHUIO UMW NPOAaxe 3asiBIIEHHOro M3obpeTeHus» 113,

MyHKT 1 cTaTbn 27 CoznaweHusi o mopao8biM acrekmam rpas UHmesiiekmyarsbHou
cobcmeeHHocmu (Cornawenune TPUIC) BecemnpHon Toproeon opranHusauumm (BTO) rnacur, yuto
«[...] naTeHTbI BbligaoTCA Ha Ntobble N306peTeHns, He3aBNCUMO OT TOrO, ABMSKOTCA NN OHU
NPOAYKTOM MM cnocobom Bo BCeX 06M1acTaxX TEXHUKK, NPU YCOBUK, YTO OHW obnagatoT
HOBM3HOW, coaepkaT n3obpeTaTenbCKnii YypoBEHb M ABNAKOTCS NPOMbILLIIEHHO MPUMEHUMbIMMU.
[...] naTeHTbI BbIAAKTCA M NATEHTHbIE MPaBa MOrYT OCYLLECTBATLCA BHE 3aBUCUMOCTM OT
MecTa M30bpeTeHust, 00nacTn TEXHUKM, @ TakKe OT TOro, BBO3ATCH N NPOAYKTLI UIn
NPOU3BOAATCS HA MEeCTe».

12 Cwm. pasgen 35 Ceopaa 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-l.html#al_d1fbe1_19797_b0. Cceinka penaetcsa Ha pasgen 35 Ceopa 3akoHos CLUA 151
«Bblgava naTteHTay, gocTtyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/ USCODE-2011-
title35-partll-chap14-sec151.pdf, n pasgen 35 Ceopga 3akoHoB CLUA 122(b) «KoHdbuaeHUmManbHbIn cTaTtyc
3asBOK; NyOnvKaumsi NaTeEHTHbLIX 3asiBOK», AOCTYNeH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chap11-sec122.pdf.

13 "moccapuit BOUC Ha noptane PATENTSCOPE.
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CoxpaHeHue

CoxpaHeHune nmeeTt ABa OCHOBHbIX 3flIeMEHTa: BO-NEPBbIX, COXPAHEHNE XNBOTO KySNbTYPHOIO U
coumnanbHOro KOHTEKCTa TPAAULMOHHBIX 3HAHWUA N BbIPaXXEHWI KynbTypbl ANS NogaepXaHus
TPaaULNOHHON CUCTEMBI, B pamKax KOTOPOW MPOUCXOANT pasBuUTHE, Nepegada U3 NnokoneHus B
NOKOSNEeHNe TPaaULUMOHHbBIX 3HAHUIN N BblPaXXEHWI KyTbTypbl U yNpaBneHne 4OCTYNOM K HUM; a
BO-BTOPbIX, COXpaHEHNe TPaaNULNOHHBIX 3HAHUIN U BbIPaXXEHWUIA KyNbTypbl B 3a(PUKCUPOBaHHOM
dopme, HanpUMep, B Criydasx UX JOKYMEHTUpoBaHus. CoxpaHeHne MoXeT BbiTb HanpasneHo
Ha OKa3aHue NOMOLLM B BbPKMBAHUM TPAOULMNOHHBIX 3HAHUA UMW BbIPAXXEHUIN KynbTypbl 4115
OyayLmMX NOKONEHNA NCKOHHOW OBLLMHBI 1 0BecneveHne nx NPeemMCcTBEHHOCTN B paMKax
TPaaULMOHHON UM YCTAHOBMEHHON 0BbIYasiMn cUCTEMBI, NMMOO Ha NpefocTaBreHne gocTyna K
HUM LLUMPOKOW OBLLECTBEHHOCTU (B TOM YMCIE YYEHbIX U UCCreaoBaTenein) B 3HaK NpU3HaHus mx
3HaYEHUs KaK KOINEKTUBHOIO KyrbTypHOro Hacneausi yenosevectea'',

3akoHbl 1 NporpamMmmbl He 13 06nacTn MHTeNNeKTyanbHOW COGCTBEHHOCTU, HaNpaBeHHble Ha
OXpaHy 1 NooLLpeHne XNBOro Hacneansi, MoryT okasaTb GOnbLUyO NONb3y B Ka4ecTse
AOMNOSNHEHUSA 3aKOHOB B OTHOLLEHMW OXpaHbl MHTENNeKTyanbHOW co6cTBEHHOCTU. [pyrue
MEXOyHapoaHble NPaBOBbIE CUCTEMbI, Takne Kak KoHeeHUUs 0 buo1o2u4eCcKoM pasHoobpasuu
(1992 r.) n Opranusaums O6beguHeHHbIX Haumi no Bonpocam o6pa3oBaHus, Hayku 1
kynbTypbl (KOHECKO), kacaloTca acnekToB oXpaHbl, COXPaHEHWUS 1 3aLmUTbl TPaOULMOHHbIX
3HAHWUI Y TPAAULIMOHHbIX BblpaXKeHWii KynbTypbl B UX KOHKPETHOM NONUTUYECKOM KoHTekcTe 'S,

lNMpepBapuTensHoe 060CHOBaHHOe cornacue

B Heckonbknx MexayHapoaHbIX JOKYMEHTaX, KacaloLmUXcsl, B YaCTHOCTU OKpYXXatoLLen cpeabl,
Hanpumep, B NyHKTe 4 cTaTbh 6 basesibcKol KOHBEHUUU O KOHMpOoIsie 3a mpaHcepaHUu4dHoU
rnepeeso3Kol ornacHbIx omxodos u ux ydaneHuem (1989 r.) u B KoHeeHyuu o buonoauyeckom
pasHoobpasuu (1992 r.), ynoMmHaeTcsa unm nogpasymeBaeTcsa Nnpaso Unu NpuHLUMUN
«npeasaputenbHoro obocHosaHHoro cornacusa» (MOC) unu nHorga «cso6oaHoro,
npeaBaputenbHoro obocHoBaHHoro cornacusa» (CMOC).

B oTHOWeEHMM goCcTyna K reHeTMYeCcKMM pecypcam, B NyHkTe 5 ctatbn 15 KoHeeHyuu o
buonozauyeckom pasHoobpasuu (1992 r.) npegycmaTpmBaeTCs, YTO OH «perynupyeTcs Ha
OCHOBE npeaBapuTensHoro o6ocHoBaHHoro cornacus orosapueatowen CTOpOHbI,
npegocTaBnsoLen Takne pecypcol, ecnu ata CTOpoHa He peLunT nHayey.

B nyHkTe 1 ctaTbn 16 Hazolickoeo npomokona peaynupogaHusi docmyrna K 2eHemu4eCcKUM
pecypcam U cCo8MecmHO20 UCIOob308aHUs Ha cripasedsiueoll U pasHoU OCHO8e 8b1200 om Ux
npumeHeHus Kk KoHeeHyuu o buonoaudyeckom pasHoobpasuu (2010 r.) npegycmaTpmBaeTcs, YTo
«Kaxpgasa CTopoHa NnpuHMMaeT COOTBETCTBEHHO Criyyalo Haanexaiime n copasmepHbole
3aKoHoAaTenbHble, aQMUHUCTPATUBHbBIE UMW NONUTUYECKUE Mepbl AN obecneyeHns Toro,
4YTOGbI AOCTYN K TPAAULMOHHBIM 3HAaHUSAM, CBA3@HHBIM C rEHETUYECKUMN pecypcamu, KOTopble
MCNONb3YKTCH B Npeaenax ee tpucamKummn, ocyLLeCTBNANCA B COOTBETCTBUN C
npeasapuTenbHbIM 060CHOBaHHBIM COrflacueM Unu ¢ ogoBpeHNs 1 NP y4acTUM KOPEHHbIX U
MeCTHbIX obLume, 1 YTOBbI OblNKN yCTaHOBMNEHbI B3aMMOCOrNIacoBaHHbIE YCOBUS, Kak
onpeeneHo B HaUMOHaNbHOM 3akOHOOATENbCTBE, PErynupyoLem AOCTYN K reHeTUYECKUM
pecypcamM 1 COBMECTHOE UCMNOSb30BaHME BbIrOA4, Uv B PEryNATUBHbBIX TpebOoBaHUSX Apyrom
CTOpOHbI, rAe HaxXoAsTCA Takne KOpeHHblE Y MECTHbIE OBLLNHbIY.

14 O0630p oeATenbLHOCTU 1 pesynbTaTtoB paboTbl MexnpaeutenscteeHHoro komuteta (WIPO/GRTKF/IC/5/12),
NyHKT 37.

15 OxpaHa TpaguUMOHHbIX 3HaHUI: OBHOBMEHHBIN NPOEKT aHanunsa NpobenoB: NepecMOTPEHHbIN BapuaHT
(WIPO/GRTKF/IC/38/6), npunoxeHue |, cTp. 6.
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lMepBOHaYanbHO 3TO NOHATME ObINO 3aMMCTBOBAHO U3 MEANLIMHCKON 3TUKN,
npegycMaTpuBasLLer NpaBo NauneHTa NpuHMMaTh peLleHne, NPoBOAUTb NN He NPOBOAUTL
MeOVLMWHCKOE fneYeHne rnocrne nosiydyeHnst NosIHon nHdopmMauum 0 puckax u npenmyLlecTsax
TaKoro KOHKpEeTHOro fieyeHnsi. Hanpumep, B ctatbe 5 Beceobwel deknapayuu 1997 2. o
2eHOMe Yerioeeka U rpasax 4yesiogeka npeaycMaTpmBaeTCs, YTO BO BCEX Cryyasix
nccneaoBaHNUs, NeYeHnst UM QUarHoCTUKK, OKasblBaloLWMX BINSIHAE HA FTEHOM YeroBekKa,
cnegyeT oueHMBaTb NOTEHLMANbHbIE PUCKN 1 MPEUMYLLECTBA U «NONYYNTb NpeaBapuTensHoe,
cBobogHoe n 060CHOBaHHOE cornacmne CooTBETCTBYOLWEro nuuay». B ctatbe 6 Beceobwel
Oeknapauyuu o buoamuke u npasax 4esnoeeka (2005 r.) OpraHunsaunm Ob6begmHeHHbIX Hauumi
no Bonpocam obpasoBaHus, Hayku u kynbTypbl (KOHECKO) Tpebyetcsa nonyyeHune
«npegBapuTenbHoro, cB0604HOr0 N 060CHOBAHHOIO Cornacus OT COOTBETCTBYIOLLIErO nvuay,
Korga peyb naeT O «NPeBeHTUBHOM, ANArHOCTMYECKOM M TepaneBTU4eCKoM MeANLMHCKOM
BMeELLATENbCTBEY» UNN «HAaYYHOM UCCNEa0BaHUNY.

OTOT TEPMMH BbITEKAET U3 peanusauum obLero NnpuHLMNa y4acTust KOPEHHbIX HapOA OB B
MPUHATUM peLleHniA U (OpMYNMPOBKE, peanv3aummn 1 oLieHKe 3aTparnsaroLmx ux nporpamm’ e,

MpunaratensHoe «cBOBGOAHOE» UCMONb3YETCS C LENbo o6ecneyeHns Toro, 4Tobel B xoae
NeperoBopoB He OCYLLLECTBMANOCH HUKAKOro NPUHYXAEHUS UM MaHUNYNIMPOBaHWS, a CIOBO
«npeaBapuTenbHoe» HanpasneHo Ha Npu3HaHWe BaXKHOW ponu dakTopa BpeMeEHM,
HeobX04MMOro KOPeHHbIM Hapodam AJ1s MOSTHOro aHanusa NPeAoXeHUn, U yBaXkeHne Toro
(hakTa, YTO Ha JOCTUXKEHME KOHCEHCyca TpebyeTcst Bpemsi. OHO Takke NpedBOCXuLLaeT
BO3MOXXHOCTb TOTO, YTO B pearibHOCTM peLleHUsi, 0COBEeHHO Te, KOTopble KacatoTcs
MacLuTabHbIX MHBECTULMI B 06nacTb pasBuTUS, NPUHUMAOTCS KOPEHHBLIMU HapoA4aMn 3apaHee.
MoHATMe «0BOCHOBaHHOIO» COrfacusi oTpaxkaeT pacTyLlee Npu3HaHue Toro, YTo oueHKa
BO3AEVCTBUSI Ha OKpY»KatoLLyH0 cpeay M O6LLECTBO SBMSETCA HEOOX0AUMBIM YCIOBUEM NS
nto6oro npowecca NeperoBopoB 1 NO3BOSSIET BCEM CTOPOHAM NPUHUMAaTh B3BELLEHHbIe
peLueHus.

«Cornacve» npeacraenseT coboii npouecc, NocpeacTBOM KOTOPOro BbIAAeTCs paspeLleHne Ha
ocHoBe B3anMHoro gosepus. O6ocHoOBaHHOE cornacue npegnonaraeT NpeaocTaseHme
YeTKUX NMOACHEHWI, a TakkKe AaHHbIX O KOHTPaKTe, BO3MOXHbIX BbIroax, NocneacTBUAX U NyTax
AanbHeNnLlero cnonb3oBaHnsA. ATOT NPOLECC AOMKEH BbiTb NPO3paYHbIM, a (POPMYTUPOBKA —
MOJNTHOCTBIO MOHATHLIMU ANA KOPEHHbIX Hapoaos ',

MpepwecTBYyOWNIA YPOBEHb TEXHUKU

MpeaLwecTBYOWMIA YPOBEHb TEXHVKM B 0OLLEM CMbICIE NPeACTaBnseT cobol BCe 3HaHWS,
KOTOpble CyLLEeCTBOBaNM 40 NoAayM COOTBETCTBYHOLLEN 3asiBKW UMW AATbl NPUOPUTETA,
He3aBMCUMO OT TOro, CyLLLeCTBOBanu fin OHM B NUCbMEHHOW chopme ninn B oopme yCTHOro
packpbITUSi. B HEKOTOPbIX MPABOBbIX [JOKYMEHTaX CYLLECTBYIOT pasnuyns Mexay nev4aTHbIMu
Ny6nMKaLmsamMm, yCTHbIM packpbITUEM M NpeablayLLIMM UCTONb30BaHMEM U MECTOM
NPOUCXOXAEHUA NyBrmKauum unmu packpbitms '8,

Ona uenen PCT onpeneneHne npealwlecTBYOLEro YpoBHS TEXHUKM B npasune 33.1
UHcTpykumm kK PCT nmeet cneayrowyo popmynmnpoBKy: «BCeE TO, YTO CTarno AOCTYNHO nybnuke
rae-nmbo B Mupe NoCpeacTBOM MUCbMEHHOIO PacKpbITUSA (BKMOYasa YepTexu 1 apyrme
WNNIOCTPaLUN) U YTO MOXET ObITb NONE3HBIM NPU ONpPeaeneHnn, ABnSeTCa N 3asiBNeHHoe

116 MyHkT 2 ctatbn 32 Oeknapauun OOH o npaBax KOpeHHbIX HApPOAOB; CM. Takke PykoBoasiive NpuHUUMbI
pynnel OOH no Bonpocam passuTus B OTHOLLEHUW KOPEHHbIX HApO4OB.

"7 CtueeH AnneH n AnekcaHgpa KcaHTtaku, «Pa3mbiwnerus o KonseHumn OOH o npaBax KOpPeHHbIX HApoAoBY,
Oxkcpopa v MNoptnena, OperoH, ctp. 49. Cm. Takke «[1oCTOsHHBIN hopyM MO BONpOCam KOPEHHbIX HAPOAOB
npu dkoHomunyeckom 1 CoumanbHom CoBeTe OOH», yeTBepTasi ceccust, n «OTYET O MEXOYHAPOOHOM
cemumHape no MeToanKam B OTHOLLEHUW CBOBOAHOro NnpeaBapuTeibHOro 060CHOBaHHOIO cornacus u
KOPEHHbIX HapoaoBy, E/C.19/2005/3, ctp. 8.

18 CnpaBoyHunk BONC no uHtennektyansHom cobctBeHHOCTU, nybnukaumns BONC Ne 489 (E), 2008 r., cTp. 19.
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n300peTeHne HOBbIM 1 COOTBETCTBYET SN OHO M3obpeTaTenbCKOMY YPOBHIO (T.€. ABNAETCS Nn
n306peTeHne 04EBUAHBIM U HET) NPU YCNOBUW, YTO PacKpbITME CTano AOCTYMNHbLIM 40 AaThbl
MEXOYHapOL4HOM nogaymny.

B cnyyae c EBponon, B nyHKkTe 2 ctatb 54 Egponetickol nameHmHou KoHeeHyuu (ETK)
AaeTcsa onpeaeneHne 3KBUBANEHTHOrO TEPMMHA «YPOBEHb TEXHUKNY KaK BKMKOYAIOLLLEro «BCe,
YTO cTano obLeaoCTYNHbIM NyTEM MUCbMEHHOMO UMW YCTHOIO OMUCAaHUS, UCMOSb30BaHUSA UMK
nobbiM apyrm cnocobom Ao AaTbl NoAAYN 3asBKU Ha €BPOMENCKU NaTeHT». B oTHowweHuu
aToro nonoxeHus ENMK, B Pykogodswux npuHyunax rno rnpoeedeHUro 3KCrnepmusbl 8
Esponetickom nameHm+om eedomcmee (ElNB) npegycmaTpuBaeTcs, YTO «crneayeT NpUHATbL BO
BHUMaHMe LIMPOTY 3TOro onpegeneHus. He cywecTByeT Kaknx-nmbo orpaHnyeHun B
OTHOLLEHUN reorpadrnyeckoro MecTonoONOXeEHUS, UMK A3bika UM POpPMbl, B KOTOPOW
COOTBETCTBYIOLAA NHopMaumnsa ctana oCTynHoM nybnuke; Takke He npegycMaTpuBaeTcs
CPOK AEeNCTBUA JOKYMEHTa UInn OpYrnx NCTOYHMKOB MHdopmMaummn. OgHako CyLwecTByoT
HEeKOTopble KOHKpeTHble UcknioveHus (cm. G — V))».

B pasgene 35 Kogekca 3akoHoB CLUA 102 npealuecTBYOLWNA YPOBEHb TEXHUKN KOCBEHHO
onpegensaeTcs NocpeacTBOM KOHLENUUN HOBU3HBI, Kak BCe, YTO «3anaTeHTOBaHO, ON1UCcaHo B
neyaTHow nyGnukaummn, Haxogunock B Ny6rMYHOM UCNONbL30BaHWUM UK B Npogaxe unm 6uino
WHbIM 06pa3oM AOCTYMHO Ny6nuvke Ao pakTnyeckon Aatbl Nogayvm 3asBKkn Ha 3asiBIeHHOe
n3obpeTteHune; mnu (2) 3asiBneHHoe n3obpeTeHne Obino onMcaHo B NaTeHTe, BbldAaHHOM B
cooTBeTCTBMU C pa3genom 151, nnu B 3asBke Ha NaTeHT, ony6NMKOBaHHON NN CYUTALOLLENCS
ony6nnkoBaHHOW B COOTBETCTBMM C pasgernom 122(b), n B Takom naTeHTe Unu Takon 3asiBke Ha
naTeHT, B 3aBUCUMOCTU OT 0BCTOATENBLCTB, HAa3BaHO UMSA Apyroro nsobpertatens, a
haKkTMyeckas gaTa nogayun 3asiBKv npeglecTByeT hakTMYecKon AaTe nogayun 3asBkn Ha
3anBrneHHoe n3obpeteHune» '°.

B pa3sgene 29 AnoHCKOro naTeHTHOro 3akoHa «npeLecTBYOLWNN YPOBEHb TEXHUKMY
onpegendetcs Kak «(i) nsobpeTeHus, KoTopble ObIIM NYGANYHO N3BECTHBI B ANOHUN UNu B
ApYyron cTpaHe Ao nodayv 3asiBku Ha nateHT: (i) nsaobpeTteHus, koTopble Ny6NIMYHO
MCNONb30Banucb B ANOHUM UNKU Apyron cTpaHe, A0 No4ayun 3asiBKU Ha NaTeHT; U

(iii) n3obpeTeHus, koTopble BbINN ONMcaHbl B pacnpocTpaHeHHoW nybnukaumm, unm
n3obpeTeHns, KoTopble cTanu NyGrIMYHO AOCTYMHbLI C MOMOLLBIO CPeACTB 3NEeKTPOHHOM
KOMMYHUKaLUK B ANOHUM UK B OPYrov cTpaHe, 4O Nofayn 3asaBky Ha naTeHT» 120,

OxpaHa
«OxpaHay B pabote KomuteTa npnobpena TeHAEHLMIO K TPAKTOBKE OXpaHbl TPAAULIMOHHbIX
3HaHWIA U TPaAMLMOHHBIX BbIPAXXEHWUI KyNbTypbl OT HEKOTOPbIX (POPM HECAHKLNMOHNUPOBAHHOMO

ncnonb3oBaHUs TpeTbumn ctopoHamn'?!. PaspaboTaHbl 1 NpUMeHATCSa ABe (OPMbl OXpaHbl.

[lo3umueHasi oxpaHa

MCCHGD,YIOTCH ABa acnekra no3nTUBHOM OXpaHbl TPaANLUMNOHHBLIX 3HaHNA U TPaaANUMNOHHbIX
Bblpa)KeHVIIZ KynbTypbl NOCPeACTBOM MNpas MHTeﬂHeKTyaﬂbHOVI cobCTBEHHOCTH, npunyem oaunH N3
HUX KacaeTca npenAaATctBoBaHNA HECAHKUMOHMPOBaAaHHOMY UCMOJSIb30OBaHUIO, a BTOpOVI KacaeTcA

119 Cwm. pasgen 35 Ceopa 3akoHoB CLUA 102; pgoctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-I.htmi#al_d1fbe1_19797_b0. Ccbinka genaetcs Ha pa3gen 35 Ceoaa 3akoHoB CLUA 151
«Bblgava nateHTar, goctyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-
title35-partll-chap14-sec151.pdf, n paspen 35 Csoaa 3akoHoB CLUA 122(b) «KoHdumaeHumansHeIn ctaTtyc
3asBOK; Nybnukauma naTeHTHbIX 3a8BOK», AOCTyNeH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chap11-sec122.pdf.

120 Cwm. AnoHCKMIA NaTEHTHBIN 3aKoH; AOCTYNeH Ha: https://www.wipo.int/wipolex/en/details.jsp?id=16061.

121 O0630p oeATenbLHOCTU 1 pesynbTaTtoB paboTbl MexnpaeutenscteeHHoro komuteta (WIPO/GRTKF/IC/5/12),
nyHKT 20.
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aKTMBHOrO WUCMOMNb30BaHNA TPAOAVULMOHHBIX 3HAHUIA U TPAAMLIMOHHBIX BbIPAXKEHUI KyNbTYpb
NCKOHHOM 0o6LwunHON camon. Kpome Toro, npMMeHeHne K NO3UTUBHOWM OXpaHe TpaguUMOHHbIX
3HAHWUI Y TPAAULIMOHHbIX BblpaXKeHWii KynbTypbl MOAXOA0B, HE OCHOBAHHbLIX Ha
WHTENMEKTYyarnbHoW COBCTBEHHOCTM, MOXET BbITb AONOMHUTENBHON MEPOW MO UCMOMb30BaHMIO
NpaB UHTENNeKTyanbHoW COGCTBEHHOCTU U OCYLLIECTBNATLCA COBMECTHO C OXPaHOii
MHTennekTyansHon cobcTBeHHOCTM 22, HanpumMep, No3auTUBHAas oxpaHa TPaauLMOHHBLIX 3HaHWI
1 TPAAULIMOHHBLIX BbIPaXKEHMWI KyNbTypbl MOXET NPensTCTBOBATL MOCTOPOHHUM NULAM B
Mony4YeHnn 3aKOHHOTO A0CTYNa K TPaAULMOHHbBIM 3HAHUAM U TPAAULMOHHBLIM BbIPXKEHUAM
KynbTypbl UMW UCMOMb30BaHUM UX ONS NOMyYEeHUs1 KOMMEPYECKOWN BbIrodbl B OTCYTCTBUE
crpaBeniMBoro COBMECTHOrO Mofb30BaHUA COOTBETCTBYIOLNUMMN NPENMYLLIECTBAMM, OHAKO
OHa TaKKe MOXET BbITb UCMOMNb30BaHa HOCUTENSAMU TPAANLMOHHBIX 3HAHWUA U TPAAULIMOHHBIX
BbIPaXKEeHW KynbTypbl ANA CO3AaHNA COBCTBEHHbIX NPEANPUATUI HA OCHOBE UX TPaAMLIMOHHBIX
3HAHWUI U TPAAULMOHHbIX BblpaXkeHWiA KynbTypbl '3,

3awumHas oxpaHa

TepMUH «3alMTHaa oxpaHa» OTHOCUTCS K NogGopke cTpaTeruin ans obecnevyeHust Takoro
MONOXEHWUS, YTOObI TPETbU CTOPOHbI HE NOMyYanu He3akoHHbIX UM HEOBOCHOBAaHHbIX NPaB
WHTENNeKTyanbHoW COGCTBEHHOCTM B OTHOLLEHUN TPAAMLMOHHBIX BblPaXKEHWUI KyNbTypbl,
00BEKTOB TPAAMLMOHHbBIX 3HAHUIA U B3aUMOCBSA3aHHbIX reHeTu4eckmx pecypcos'?. 3awwmTHas
oXpaHa TPaAMUMOHHBIX 3HAHWI BKIOYaET Mepbl MO NPEABOCXULLEHUIO UM NPU3HAHNIO
HeoenCTBUTENbHBIMU TEX NATEHTOB, B KOTOPbIX HE3aKOHHLIM 06Pa30oM yXe CyLLecTBYLLME
TPaAVUMOHHbIE 3HAHUS 3asIBMSIOTCS B KAYeCTBE M300pEeTEHWN.

Mpoueaypsbl

Mpouenypbl NnpeacTaBnsaoT cO60N NpaBoBbIE COrnalleHns, KOAEKCbl NOBEAEHNS, PYKOBOASLLMNE
NPVHLMNbI UMW YKa3aHWS Ha TO, Kak Noan OOIMKHbI BECTU cebs B onpeaeneHHbIx
obctoarenbctBax. OHM MOTYyT UCMOMb30BaTbCA A5 pa3paboTku OBLMHHBIX HOPM B
OTHOLUEHUN pacnpoCTpaHEHUs1 3HaHMI U UCNOMNb30BaHUA UX CTOPOHHUMU NMLaMK, a Takke Ons
COAENCTBUSA N3MEHEHMIO MHEHWS 1 BbipaboTKe HOBbIX HOPM. Kak npasuno, npoueaypbl HOCAT
rMBKNIA XapakTep 1 CO BpeMeHEM MOTYT MeHATbCS. OHWM MOryT MCMONb30BaTbCS Kak CpeacTBo
ONs QOCTUXKEHUS onpeneneHHbIX Lenen, KoTopbix He yaanoch A0CTMYb obpalleHmem K apyrum
obnactam npasa. [lpoueaypsbl, npeacrasngaowme cobon odurumanbHble n HeoduumanbHble
pyKOBOASALLME NPUHLMMBI B OTHOLLEHMM NOBEAEHUS, MOTYT COOENCTBOBATb BbICTPauBaHMIO
OTHOLLEHWI 1 co3aaBaTh BO3MOXHOCTU A BO3HUKHOBEHWSA HOBbIX OTHOLLIEHWIA 25,

MocTaBlWMKKM ¥ Nony4YaTenu reHeTM4eCKUX pecypcoB

MocTaBLMKX 1 NonyYaTeny reHeTUYECKNX PECYPCOB MOTYT BKOYATb NPaBUTENbCTBEHHbIV
cekTop (Hanpumep, NpaBUTENbCTBEHHbIE MUHUCTEPCTBA, NPaBUTENbCTBEHHbIE YYpEXaEeHUs
(HauMoHarnbHbIe, pernoHarnbHbIE UMM MECTHbIE), BKIKOYas yYpexaeHus, oTBevatoLme 3a
agMUHUCTPaTUBHOE yrpaBfieHUe HaUMOoHamNbHbIMU Napkamm U NpaBUTENbCTBEHHbLIMU
3eM/IsiMK1); TOPrOBIIKO UMM OTPACIM NPOMbILLIIEHHOCTY (Hanpumep, dhapmaueBTUYeckas,
NPOAOBONLCTBUE U CENbCKOE XO3ANCTBO, OBOLLIEBOACTBO U NPeanpuUsTUs KOCMeTUYECKOM
oTpacnu); Hay4yHo-uccrnegoBaTenbCKUe yupexaeHus (Hanpumep, yHUBepPCcUTeThbl, 6aHK1 reHoB,
6oTaHn4eckne cagbl, MUKPOOHbLIE KONMMEKLMN); XPaHUTENM FEHETUYECKUX PECYPCOB U HOCUTENU
TPaAMUMOHHBIX 3HaHMI (Hanpumep, accoumaummn XUnepoB, KOPEeHHbIE HAapPOAbl UMM MECTHbIe

122 Tam xe, nyHKkTbl 21 1 22.

123 Tam xe, nyHkT 21.

124 Tam xe, nyHKT 28.

125 [xenH AHOEPCOH, «/ICKOHHbIE/TPaANLIMOHHBIE 3HAHWSA U MHTENTeKTyarnbHas cCoBCTBEHHOCTbY, LieHTp
n3yyeHns o6LLIeCTBEHHOTO OOCTOSAHMSA, YHuBepeuteT [btoka, 2011 r., OCTYMNHO Ha:
http://www.law.duke.edu/cspd/itkpaper.
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coobLlecTBa, HapoAHble OpraHv3aumn, TpaauLMoHHbIE hepMepckue cooblecTsa); U apyrue
(Hanpumep, BNagenbLbl YacTHbIX 3eMeflb, FPYNbl N0 COXpaHeHuo Npupoasl 1 T.4.) "%,

ObLwecTBeHHOe AoCTOosAHUe

B GonblUMHCTBE CryvYaeB TBOPEHUE cUMTaeTCs OO EeCTBEHHbIM AOCTOSAHNEM, €CIN
OTCYTCTBYIOT NPaBOBbIE OrpaHNYEHNs AN ero UCNOMb30BaHUS LUNPOKOW MyGnnkomn ',

KOpugudeckun cnosapb bnaka gaet crnegyrowee onpegeneHme ooLLecTBEHHOrO AOCTOAHNUS:
«COBOKYMNHOCTb M306peTEHMI NN TBOPYECKMX MPOU3BEAEHMIN, KOTOPbIE HE OXPaHAIOTCSA
npaBamMn UHTENNEKTyanbHOW COBCTBEHHOCTU U NO3TOMY OOCTYNHbI ANga 6ecnnaTtHoro
ncnonb3oBaHus NobbIM YenosekoM. [locne yTpaTbl UM UCTEYEHUST CpoKa AeNCTBUS
aBTOPCKOro npaea, Npaea Ha TOBAPHbIA 3HAK, NAaTeHTa UM KOMMEPYECKOW TalHbl OXpaHsieMasi
UMW MHTEeNNeKTyanbHass COOCTBEHHOCTb CTAHOBUTCS YaCTbo OOLLECTBEHHOIO AOCTOSHMSA U
MOXeT ObITb NpUcBoeHa NtobbiM NUMUOM 6€3 OTBETCTBEHHOCTU 3@ HapyLLUEHMEY.

O6uiecTBEHHOE AOCTOSIHME B 061AaCTN aBTOPCKOro Npaea U CMEXHbIX NpaB onpeaenseTcs Kak
«obnacTb NPUMEHeHNst Takmx paboT n 06 bEKTOB CMEXHbIX NpaB, KOTOPbIE MOTYT
MCNONb30BaTbCA M AKCNyaTMpoBaTbecs NobbiM YenoBekom 6e3 paspelueHnsi n 6e3
ob6s3aTenbCTBA yNnavymMBaTh BO3HArpaXKaeHNe COOTBETCTBYHOLLMM Briagernblam aBTOPCKOro
npaBa U CMEXHbIX NPaB — Kak NpaBuso, BCNEACTBUE NCTEYEHUS MX CPOKA OXPaHbI, UK
BCMNeACTBUE OTCYTCTBMSA MEXAyHapoaHOro AoroBopa, obecnevmBatoLLero nx oxpaHy B A4aHHOM
cTpaHe» 28,

Kak npaBuno, npuMeHnTENbHO K NAaTEHTHOMY 3aKoHOA4ATeNbCTBY OOLWECTBEHHOE AOCTOSHME
BKMOYAET 3HAHMWS, UOEN U MHHOBALMMW, B OTHOLLUEHUM KOTOPLIX INLO UM OpraHm3aums He
UMELIOT NnpaB COOCTBEHHOCTU. 3HaHUS, MAEN U MHHOBALMM CYMTAKOTCA OBOLLIECTBEHHbBIM
OOCTOSHMEM, €CNN HE CYLLLeCTBYET NPaBOBbIX OrPaHNYEeHUn 4Ns NX NCNONb30BaHWS (C y4eTOM
pasnuunin B KOHKPETHbIX 3aKOHOA4ATENbCTBAX U CYLLECTBOBAHWS, B CBA3U C 3TUM, PasfinyHbIX
00LLEeCTBEHHbIX AOCTOSHWI), MOCNE UCTEYEHUS Cpoka AENCTBUS NaTeHTOB (00bI4YHO 20 neT), u
€CNnn OHM He NPOANEBAOTCA, MOCME aHHYNMPOBAHUSA U NPU3HAHUA NATEHTOB
HegencTeuTenbHbIMK 2.

Ponb, cTpykTypa 1 rpaH1ubl «06LLECTBEHHOrO 4OCTOSIHUSA» OCTAOTCA NPpegMeTOM aKTUBHbIX
o6cyxaeHun Ha pasnuuHbix opymax, Bkntodasd BOMC n MKIP. 3HayeHne TepmuHa
«00LEeCTBEHHOE AOCTOSAHME» NPUMEHUTENBHO K TPAAULUMOHHBIM 3HaHUSIM U TPaAULNOHHBIM
BbIpaXXeHWNsIM KynbTypbl 6onee nogpobHo paccmaTpmBaeTcs B «3anvcke 0 3Ha4eHUM TepMuHa
«0bLlecTBEHHOE JOCTOSHME» B CUCTEME MHTENNEKTyanbHON CO6CTBEHHOCTH CO creunanbHOn
CCbIJTKOM Ha OXpaHy TPaAULMNOHHbBIX 3HAHWUI U TPAAULMOHHbIX BbipaXXeHUN
KynbTypbl/BbipaxkeHun dponbknopa» (WIPO/GRTK/IC/17/INF/8).

O6wenocTynHOCTb

Ha coBelwaHum 'pynnbl TEXHNYECKUX SKCMEPTOB M HOPUCTOB MO TPAAULMNOHHBIM 3HAHUSM,
CBSA3aHHbIM C reHEeTUYECKMMUN pecypcamMu, B KOHTEKCTE MEXAYHapO4HOro pexuMma goctyna u
COBMECTHOrO NOJSib30BaHWs BbIro4aMm aKkcnepTbl 06Cyannm TepMnHbl «0BLLEeCTBEHHOE
O0CTOSAHME» N «OBLLEeAOCTYMHOCTbY CO CNeunanbHON CCbINIKOM Ha TPaauLMOHHbIE 3HaHUS,
CBSI3aHHbIE C reHeTM4YeckMMn pecypcamun: «TepMuH «obLLeCTBEHHOE AOCTOSIHUEY, KOTOPbIN
ncnonb3yeTca ans 06o3HayeHusa 6ecnnaTtHoM AOCTYNHOCTU, U3BAT U3 KOHTEKCTA N MPUMEHEH K
obLLeaoCTYNHbIM [TPaANLNOHHBIM 3HAHUAM], CBA3AHHBbIM C FEHETUYECKMMU pecypcamu.

126 Cm. nokymeHT WIPO/GRTKF/17/INF/12.

127 CM. nokymeHT SCP/13/5.

128 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611aCT aBTOPCKOrO NpaBa Y CMEXHbIX NpaB U
'noccapuin TEpPMMHOB MO aBTOPCKOMY MPaBy M CMEXHbIM NpaBamy.

129 Cwm. pokymeHT SCP/13/5.
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CornacHo obwemMy noHMMaHuto obLLefoCTYNMHOCTN, OHA He 03Ha4vaeT 6ecnnaTtHoM
poctynHoctn. Ob6Liee noHMMaHWe obLLEOOCTYMHOCTU MOXET O3HavaThb, YTO CYLLLECTBYIOT
onpegeneHHble yCrnoBusa ANsa yCTaHOBNEHUS B3aMMOCOracoBaHHbIX 06513aTeNbCTB, TakMX, Kak
nnarta 3a goctyn. [TpaguunoHHbIe 3HAHWS] HEPEAKO CYMTAKOTCS OTHOCALLMMUCS K
06LecTBEHHOMY AOCTOSIHUIO U, KaK CreACcTBue, ABMAILWMMNCA AOCTYNHbIMKM 6ecnnaTtHo, Kak
TONbKO OHN U3bATbI U3 UX KOHKPETHOrO KyNbTYPHOro KOHTEKCTa U pacnpocTpaHeHbl. OaHako
Henb3sa cebe NnpeacTaBUTb, YTO [TPAOMLMOHHbBIE 3HAHWS], CBA3@HHbIE C FEHETUYECKUMM
pecypcamu, KoTopble cTanu obLieaoCTynHbIMU, HUKOMY He NpuHagnexat. B pamkax
KOHLenuun obLefoCTyNnHOCTM No-NpexHemy TpebyeTca nonyyYyeHne npeasapuTenibHOro
MHPOPMMPOBAHHOIO cornacus Brnagenbsua [TpaguuMOHHbLIX 3HaHWI], KOTOPbIN MOXET ObITb
onpegeneH, paBHO Kak TpebyeTcsi NPUMEHEHNE COOTBETCTBYIOLLMX NOSTOXKEHUA O COBMECTHOM
Nofb30BaHMKU BbIrogamu, B TOM YMCIE eCrlv UISMEHEHWNE B UCMOSNb30BaHNM SIBHO 00YCnoBnNeHo
Nofy4YeHHbIM paHee npeaBapuTeNbHbIM MHPOPMUPOBaHHLIM cornacnem. B cnydae
HEBO3MOXXHOCTW onpeAeneHns Bnagenbua 6eHedumumapbl BCe e MOryT ObiTb YKkasaHbl,
Hanpumep rocyaapcTeom» %0,

PeecTpbl TpaAULMOHHbIX 3HAHUI

PeecTpbl MOXXHO aHanu3MpoBaThb C CaMblX Pa3Hbix ToYek 3peHusi. C TOYKM 3peHust npaBa
peecTpbl MOXHO OXapakTepu3oBaTb Kak AekrnapaTuBHble 1Y NpaBoycTaHaBNMBatoLve B
3aBVMCMMOCTU OT CUCTEMbI, B pamKax KOTOPOW OHU yupexaeHb! 3T,

CornacHo geknapaTtmBHOMY pPEXMMY, KacatloLeMycsl TPaauLMOHHBIX 3HaHWA, NpaBa Ha
TpagMUMOHHbIE 3HAHNA HE BbITEKAIOT HM N3 KAKOro akTa npaBUTENbCTBA, a OCHOBbLIBAOTCS Ha
NpeALecTBYOLWMX NpaBax, BKYas yHacneaoBaHHble OT NPeAKoB, 0ObIYHbIE, JINYHbIE
HenmyLLeCTBEHHbIE NPaBa 1 NpaBa YenoBeka. B cnyyae ¢ geknapaTMBHbIMU peecTpaMin, XoTs
peructpaums 1 He BrUSET Ha CyLeCTBOBaHWE TakMX Mpas, OHa MOXeT UCNOoSb30BaThbCH
nateHToBedamu AN aHanmsa U3BeCTHOro YPOBHA TEXHUKU U AN ocrnapuBaHUA BblAaHHbIX
NaTeHTOB, B KOTOPbIX MPSIMO UITM KOCBEHHO UCMONb30BaHbl TPaAMLUMOHHbIE 3HaHus. Koraga
Takme peectpbl QYHKLMOHMPYIOT B ANIEKTPOHHON hopme 1 AOCTYMNHbI Yepe3 IHTepHeT, BaXHO
co3faTb MexaHu3M, obecrne4YmBaloLLMin AeCTBUTENbHOCTb AaT BHECEHUS 3anncen o
TPaAULMNOHHbBIX 3HAHUAX AN4 Lienen NpoBeaeHnsa nomcka no HOBM3HE U M300peTaTenbCckoMy
YpoBHI0. TpeTbs (OYHKUMS, KOTOPYIO MOTYT BbINOMHATL 3TN PEECTPbI, COCTOUT B COAENCTBUN
COBMECTHOMY MOJIb30BaHMI0 BbirogaMu Kak norib3oBaTensiMu, Tak 1 nocTasBLimMkammn =2,

[MpaBoycTaHaBnvBalLLMe peecTpbl ABNATCHA YacTblo NPABOBOro pexuMa, npecnegyowero
uernb NpeocTaBreHns NpasB Ha TpaguLMOHHbIe 3HaHUA. B npaBoycTaHaBnusaroLlne peecTpsbl
BHOCSITCS 3anMCcy O NpeaoCTaBreHHbIX BNagenbly TpaauuMOHHbIX 3HaHMIM npaBax (a MUMEHHO
NCKMIOYMTESNBHBIX MMYLLLECTBEHHbIX MpaBax) B Lensax obecnevyeHnsa oxpaHsl 1 NpU3HaHWS ero
NNYHBIX HEUMYLLLECTBEHHbIX, MMYLLECTBEHHbIX U HOPUANYECKMUX NHTEPECOB. BoNbLUMHCTBO
TMNOBbIX NPABOYCTaHABNBAOLLMX PEECTPOB ABNAOTCA NYONNYHBIMIW NO CBOEMY XapakTepy,
YyNpaBnsioTCA HaLMOHaNbHBIM OpraHoM U OYHKLMOHMPYIOT HA OCHOBE 3akoHa Ui
NOA3aKOHHOro akTa, B KOTOPOM YeTKO onpefenserca nopsagok ocyLwecTBneHus
OEeNCTBUTENBHOW perncTpaumm TpagmumnMoHHbIX 3HAHUI U ee opuLmManbHOro NPU3HaHNA K
onobpeHusa. B kavyecTBe TakOBbIX OHM MOTYT BbI3blBaTb 60MbLUE NPOTUBOPEYNIA U CIIOXKHOCTEN
C TOYKWM 3PEHUSA UX NOCTPOEHMS, a Takke NOPOXAaTh onpeneneHHble Kputnieckne npodnemsl n
BOMPOCHI B NNnaHe nepexoaa oT 3ambicria K npaktuke 33,

130 Cm. UNEP/CBD/WG-ABS/8/2, OT4eT 0 paboTe coBelyaHusi [pynnbl TEXHUYECKUX IKCMEPTOB U FOPUCTOB MO
TPaaWLMOHHBIM 3HaHWUSIM, CBA3aHHbLIM C FEHETUYECKMMMW PECYPCAMU, B KOHTEKCTE MEXAYHAPOOHOro pexnMa
[OCTyna 1 COBMECTHOIO Mofb30BaHUA BbIrogamu.

131 Ponb peecTtpoB 1 6a3 AaHHbIX B OXpaHe TPaaULUMOHHBIX 3HAHWIA: cpaBHUTENbHLIM aHanua. OTtyeT UNU-IAS,
saHBapb 2004 r., cTp. 32.

132 Tam xe.

133 Tam xe.
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lMpumepoM HauMOHaNbBHOro 3aKoHOAATENbCTBA MOXET CNYXUTb cTaTtbha 16 3akoHa lMepy

Ne 27811 «O sgedeHuu pexxuma oxpaHbl KOINEKMUBHbIX 3HaHUU KOPEHHbIX Hapodos,
OCHOB8aHHbIX Ha buorio2udecKkux pecypcax», Komopas anacum credyrowee: «[ulenu peecTpos
KONNEKTUBHbIX 3HaHU KOPEHHbIX HAPOAO0B 3aKMYaTCs, B 3aBUCUMOCTU OT KOHKPETHOMO
cny4as, B crnegyowem: (a) coxpaHeHUn n cbepexxeHnn KONNEKTUBHBLIX 3HAHUA KOPEHHbIX
HapoaoB N NX Npas Ha 3T 3HaHus; (b) npegoctasneHnn INDECOPI Takon nHdopmauum,
KOTOpas NO3BOMSET eMy OTCTanBaTb MHTEPECHI KOPEHHbIX HAPOAO0B, KacaloLMeCs Nx
KOMNMNEeKTUBHbIX 3HaHu» 3. Kpome Toro, B cTaTbe 15 NpeaycMaTpuBaeTcs, YTo «3anmcu o
KONMMNEKTUBHbIX 3HAHWUSIX KOPEHHbIX HAPOA0B MOryT BHOCUTBLCS B peecTpbl TPeX BUAOB:

(a) rocynapCTBEHHbIN HALMOHAMNbHbBIN PEecTp KOSNEKTUBHbLIX 3HaHUA KOPEHHbIX HApOAO0B;
(b) KOH(bMAEHUMAnNbHBIN HAaUNOHAaNbHbIA PEECTP KOMNMNEKTUBHbIX 3HAHWUIN KOPEHHbIX HapoaoB;
(c) MecTHble peecTpbl KOMNNEKTUBHbBIX 3HAHUN KOPEHHbIX Hapo4oBY.

PenyTtauusn

CornacHo onpeaeneHunto topnanyeckoro cnoesapsi bnaka TepmMuH «penytauusi» o3HadaeT
yBaXKEHME, KOTOPOE UCMbITLIBAKOT MO OTHOLLIEHUIO K KOMY-Nnbo apyrue nuua. MoHsaTue
penyTauuy purypupyeT B KOHTEKCTE OXpaHbl NIMYHbIX HEMMYLLECTBEHHbIX NpaB aBTopa'*. Ha
Bptoccenbckon KoHdepeHunn no nepecmMoTpy bepHckoli KoHeeHyuu 0b oxpaHe
JniumepamypHbIX U Xy0oxecmeeHHbIX rpousdsedeHud (1971 r.) npegnoyvteHne 6bino oTgaHo
TEPMUHaAM «4ECTb» U «penyTaumsay, KoTopble Bbiny NpusHaHbl Kak 6onee 06 bEKTUBHbIE
NOHATMSA, OTPaXaloLme NUYHbIE MHTEPECHI aBTOPA, YEM «HEUMYLLLECTBEHHBIE MHTEPECHI» UMK
«HemaTepuarnbHble MHTEPECHI», ABMsAOLWMeEC bonee WNpoknuMn NoHsTusMu. B cnyvae
HaHeceHus yulepba cylecTByeT pasnuyme mexay ywepbom ansa penytaumm n ywepbom,
HaHECEHHbIM HEMMYLLIECTBEHHBLIM UM HEMaTepuarnbHbIM MHTEpecam aBTopa. OgHOro nuLb
HEenpuATUS aBTOPOM MOCTYMNKa B OTHOLLEHUN ero Npoun3BefeHN0 HEAOCTaTOYHO;
OCYLLECTBITEHHOE OENCTBUE AOIMKHO Takke HEraTUBHO OTPA3UTbCS Ha OLEHKE aBTOpa B rnasax
ob6wectseHHocTn %6,

CBslWeHHbIN

TepMUH «CBSALLEHHbIN» OTHOCUTCS K «0O6OMY BbIpaXKeHUI0 TPaAULMOHHbBIX 3HAaHUI, KOTOpoe
CYMBOMU3NPYET PENUIMO3HbIE N AYXOBHbIE BEPOBAHWS, NPAKTUKY Unn obbl4an unum nmeet
OTHOLLEHWE K HUM. OTOT TEPMUH UCMONb3YeTCs AN1s NPOTUBOMNOCTABIEHNA OCKBEPHEHHOMY UMK
MUPCKOMY, KpariH1e NposiBNEHNss KOTOPOro NpeacTaBnsitoT co6on hopMbl KOMMEPYECKOM
aKcnnyartaumm TpaauLMOHHbIX 3HaHWUN» 137,

MoHATUE CBALLIEHHBIX TPAAULMOHHBLIX 3HAHUA OTHOCUTCS K TaKUM TPaAULIMOHHBLIM 3HAHUSM,
KoTopble BOMpaloT B Ce6S pENUIrmo3Hble U AyXOBHbIE 3IEMEHTbI, B YACTHOCTU TOTEMbI,
cneunanbHble LLepeMOHUM, CBSILLEHHbIE 0ObEKThI, CBSILLLEHHbIE 3HAaHUS, MOFTUTBbI, MECHOMEHWS,
NCMOMHEHNS U CBALLIEHHbIE CUMBOIbI, 8 TAKKe K TAaKUM TPaAMLMOHHBIM 3HAHUAM, KOTOpble
CBSi3aHbl CO CBALLEHHbIMW BUAAMWU PACTEHUI, XUBOTHBIX, MUKPOOPraHM3MOB, MUHEparoB., a
KpoMme TOro, K CBALLEHHbIM MecTaM. B0o3MOXHOCTb U HEBO3MOXXHOCTb OTHECEHWS
TPaAULMOHHBIX 3HAaHUIN K KAaTETOPUKN CBALLIEHHBIX 3aBUCUT OT TOrO, UMEIOT N OHU 3HaYeHne ans
COOTBETCTBYHOLLEN OBLUMHbI B KAYeCcTBe CBSLLEHHbIX. MHorne TpaguLMoHHbIe 3HaHUS
ABMSATCA CBSALEHHBIMU 1 HE NOABEpPranTcs KOMMepLmManusauum no onpeaeneHmo, ogHako
HeKoTopble CBsILLIeHHble 0O6bLEKTHI U OCToNpUMeYaTerbHble MeCcTa Nony4aoT KOMMepyeckoe

134 Ctatbst 16 3akoHa Ne 27811 «O BBegeHUM pexuma OXpaHbl KONNEKTUBHbIX 3HAHUIN KOPEHHbIX HapoaoB,
OCHOBaHHbIX Ha Buonornyeckmx pecypcax». TekcT 3akoHa MOMELLEeH No agpecy:
https://www.wipo.int/wipolex/en/details.jsp?id=3420.

135 CraTbs 6bis BepHckoi KoHBeHuuu.

136 Cm. Cam PuketcoH n xenH C. TmH3bypr, Mex0yHapodHoe agmopcKoe npaso U CMEXHbIe rpasa — 8 paMKax
u 3a pamkamu bepHckoli KoHseHyuu, Oxford, Vol. |., ctp. 606.

187 Hannane XK. XKepse, «[lyxoBHOE, HO HE UHTEMNEKTyanbHOe: OXpaHa CBALLEHHbIX HeMaTepuarbHbIX
TpaanLUMOHHbIX 3HaHW», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).
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MCNONb30BaHMe B PasnuYHbIX LENSX CAMUMU PENUTMO3HBIMWU, OCHOBaHHbIMU Ha BEPOBaHUSAX
NN AYyXOBHbIMM 0BLLMHAMW NGO CTOPOHHUMU NMLAMM.

B Omyeme BOMC o muccusix no ycmaHoereHuro ¢hakmos, Kacarowuxcs UHmersnekmyanbHol
cobcmeeHHocmMU U mpadulyUOHHbBIX 3HaHUl, TOBOPUTCHA O TOM, YTO HEKOTOpPbIE NpeAMeTHbIE
obnacTu, TakvMe Kak TpaguUMOHHbIE NYTK pelleHnsa Npobnem n MeguuUHCKUE 3HaHWS, ABMNSATCA
B3aMMOCBS3aHHbIMW Ha AYXOBHOM ypoBHe. B 4acTHOCTM, BO BCex cTpaHax 3anagHon Adpukm
CYMTaeTCHa OYeHb BaXHbIM, YTOObI hakTU4ECKOMy NpMemMy TpaguLMOHHOIO nekapcTea
npelwecTeoBana peanusauns 4yXOBHbIX aCNekToB LEeNUTENbCKON NPaKTUKK, XOTS NpU3HaeTcs,
YTO TaKkume acnekTbl He BbIAEPKMBAKOT HAYYHOW KPUTKKN. B pamkax onpegeneHHbiXx cuctem
TPaAMLMOHHBIX 3HAHUI cyLlecTByeT yoexaeHune, 4To NOCneacTBms 4eNCTBUMA Ha
mMaTepuanbHOM ypOBHE OOBACHAIOTCA UK YNPaBnaoTCst HA OCHOBaHUN HemMaTepuanbHbIX
BEPOBaHMW 1 KynbTypHbIX koaoB '8, B lMNepy HekoTopble «3HaHUA NepeaaBanicb U3 MOKONEHNs
B MOKONEHUsI MOCPEACTBOM HEKOEW CBSILLIEHHON HENMUCAHOM «KHWUMM» '*°. Ba3oBble CBALLEHHbIE 1
TanHble TPagMUMOHHbIE 3HAHWUS NO-Pa3HOMY pacUeHUBaTCA KOPEHHBIMU U MECTHBIMU
obLwuHamu, n cnocobbl X XpaHeHWs, nepeaaydv 1 3anucu Takke pasHaTCs.

B KOHTEKCTe nHTennekTyanbHom cO6CTBEHHOCTU U 0cobeHHOo aeatenbHocTn MKITP MoXHO
coenatb crnegylwme 3aMmedyaHms:

- ofHa 13 generaumii noMHTepecoBanach, 6yayT nu npy obcyXaeHnn oxpaHsi
WHTENnNeKTyanbHON COBCTBEHHOCTM YUUTLIBATLCA CBALLEHHbIE TPaAULMOHHBIE 3HaHUA 40,
B aToln cBSI3M Apyras generauust 3aTpoHyria BONPOC B OTHOLLEHWUM TPEX acNeKToB: YTO
Takoe «TPagULMOHHbBIEY», YTO TaKoe «3HaHWUS» U Ha YTO AOMKHA PacnpoCTPaHATLCS
oxpaHa? B yacTHOCTW, OAHOBPEMEHHO C MHEHUSIMW MO NOBOAY BKMOYEHUS B
TPaAUUMOHHbIE 3HAHWSI [YXOBHOW N PENMIMO3HOM COCTaBMSAIOLLEN BbiCKa3blBanunch
MHEHWSA O TOM, YTO MOHATUE T3 AOMKHO OrPaHNYNBATLCHA TEXHUYECKUMMN 3HaHUAMMK 4,

- B 60MbLUMHCTBE CryYyaeB CBSALEHHble TPaAULMOHHbIE 3HAaHUSA UMW HE ABNSOTCS
PacKPbITbIMU, UMW UX PaCKpbITUE NPOUCXOAMUT B OnpeaerieHHbIX KOHTEKCTaxX U YCNoBUSX B
OTHOLLUEHUWN YNEHOB KOPEHHbIX U MECTHbIX OBLUMH, XOTS NpY 0COBbLIX YCNOBUSIX HEKOTOPbIE
3HaHWS MOryT OblTb PACKPbITbl CTOPOHHMM YSleHaM KOPEHHbIX U MeCTHbIX 00WwmnH. Kak
yKa3aHo Bbllle U B AOKyMeHTe «OxpaHa TpaauUMOHHbIX 3HaHWI: [poekT aHanusa
npobenos: nepecmoTpeHHbivi BapnaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbiTble
TPaAMVLMOHHbIE 3HAHWUSI MOTYT OXPaHATBLCS B COOTBETCTBUM C MEXOYHAPOAHbIM
3aKoHO4AaTENbCTBOM B 0611acTn MHTENNEKTyanbHOW COGCTBEHHOCTY B Ka4ecTBe
HepackpbITon nHopmauun. OgHaKO B OTHOLUEHUN 3HAHWUIA, NPEeACTaBNAKLWNX ANs
OOBLMHBI AYXOBHYIO U KYNbTYPHYIO (HE KOMMEPYECKYH0) LEHHOCTb, MOryT EeNCTBOBATb
ocobble MexaHuambl 42,

CoxpaHeHune (oxpaHa)
B KoneeHuuu 06 oxpaHe HemamepuasibHo20 KyrbmypHo20 Hacredus (2003 r.) OpraHmsaumm

O6beanHeHHbIX Hauuin no Bonpocam obpasoBaHus, Hayku 1 KynbTypbl (FOHECKO) «oxpaHa»
(coxpaHeHue) onpenenseTcs Kak «NpUHATUE Mep C Lenbio obecneyeHns xxm3HecnocobHOCTH

138 l'ynta A., «Harpaga 3a TpaguuMOHHbIE 3HAHWSA U COBPEMEHHYIO TBOPYECKYIO AeATEeNbHOCTb PAAOBbIX
rpaxgaH: porb OXpaHbl MHTENNEKTyanbHoM cObCTBEHHOCTMY, XpaHnTCcsa cpean matepuanos CekpetapuaTa.

139 Cm. O1t4eT BONC 0 Mnccusx no ycTaHOBNEHNIO (DAKTOB, KACaOLLMXCS UHTENNEKTyanbHON CO6CTBEHHOCTM U
TpaaMLUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbINn «HyXabl 1 YasHUA HOCUTEnen TpaguLUOHHbIX
3HaHWI B 06nacT MHTENNEKTyanbHON COBCTBEHHOCTUY, CTP. 171, 4OCTYNHLIN Ha:
https://www.wipo.int/tk/en/tk/ffm/report/index.html.

140 BasBneHve generauunn Hoson 3enaHann Ha oguHHaguaTon ceccun Komuteta. CM. NPUHATBIN OTYeT
opovHHaguarton ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 220.

141 3asBneHve generaummn AnoHun Ha oguHHaguaTon ceccumn Komuteta. CM. NPUHATLIA OTYET oAMHHAALATON
ceccun (WIPO/GRTKF/IC/11/15), nyHkT 296.
142 «OxpaHa TpaguLMOHHBIX 3HaHWI: [poekT aHann3a NPoGenoB: NePeCMOTPEHHbIN BapUaHT»

(WIPO/GRTKF/IC/13/5(b) Rev.), cTp. 23 npunoxenus |, ctp. 11 n 16 npunoxexus Il.
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HemaTepuanbHOro KynbTypHOro Hacrneaus, BKMoyas ero naeHTndmkaumo, AOKYMEHTMPOBaHMe,
nccnegoBaHne, coxpaHeHue, 3almTy, Nonynsapusaunio, NoBbILLEHWE ero ponu, ero nepeaady,
rnaBHbIM 06Pa3oM C NOMOLLLIO hopMarnbHOro 1 HehopmarnbHOro 06pasoBaHMs, a Takke
BO3POXAEHNE pasfMyHbIX acnekToB Takoro Hacregmsay». OxpaHa OTHOCUMTCS K MPUHATUIO Mep
NPEeAOCTOPOXHOCTM C LieNbio 3alnTbl OnpeaeneHHon KynbTypHOW NPakTUKN U naen, KoTopble
CUMTAOTCA LIEHHbIMMU.

CoxpaHeHue B TallHe

«TaiiHbIM» ABNSETCS TO, YTO COXPAHSAETCA HE U3BECTHLIM ANA APYr1X UMK pasgensieTcsa NuLlb C
TeM, KOro aTo KacaeTcs (onpeneneHvie puandeckoro crosaps bnaka).

«CBsilLleHHble/TalHble» TPaAULMOHHBIE 3HAHUA U BbIPaXXeHUS KyNbTypbl UMEIOT TaiHOe UMK
CBALLIEHHOE 3Ha4YeHne B COOTBETCTBIM C HOpMaMM OGbIYHOrO NpaBa W NPaKTUKOW
TPaAVLUMOHHBIX BriagenbLe '3,

MCTOUYHMK reHeTUYECKUX pecypcoB

B cBoem npepgnoxeHun «[eknapnpoBaHne NCTOUYHUKA FrEHETUYECKUX PECYPCOB U
TPaAULMOHHbBIX 3HAHUI B 3asiBKax Ha NaTeHTbl» generauus Lsenuapumn npegnoxumna
noTpeboBaTb OT NATEHTHbIX 3asiBUTENEN OEKNAapUPOBaTb «MCTOYHUK» TEHETUYECKUX PECYPCOB
M TPAAMUMOHHBIX 3HaHM. OHa 3asBuna, YTO «TEPMUH «MCTOYHMK» criedyeT NoHMMaTb B CamMOM
LUMPOKOM CMbICIEe», TaK Kak «4OCTYN U COBMECTHOE MCMNONb30BaHME BbIrog MOXET OXBaTbiBaTb
MHOXEeCTBO CyObekToB. B nepByto ouepeab Npu Aeknapaumm UCTOYHMKA crefyeT ykasaTtb
cybbekTa, komneteHTHoro: (1) npegocTaBnATb AOCTYN K FEeHETUYECKUM pecypcam U/mnu
TPaAULMOHHBIM 3HAHUSAM, UK (2) y4acTBOBaTb B COBMECTHOM MOJIb30BAHUM BbIrogamu,
nonyyYyaeMbIiMU OT UX UCMOMb30BaHKs. B 3aBUCMMOCTU OT KOHKPETHbIX FrEHETUYECKUX PecypcoB
NN TPaAMUMOHHBLIX 3HAHUIA, MOXXHO cAEeNaTtb pasnuyune Mexay: NepPBUYHBIMU UCTOYHUKAMMU,
BKIIIOYAs, B YaCTHOCTK, [loroBapmBatoLLmMecs CTOPOHbI, NPEAOCTaBMAIOWME FreHETUYECKME
pecypcbl'*4, MHOroCcTOpoHHIOK cucTeMy MexayHapoaHoro gorosopa MNpoaoBonbCTBEHHOM U
cenbcKoxo3sancTBeHHon opraHmnsaumm (PAO) ™S, kopeHHble 1 MecTHble 0BLLMHBI'6; 1
BTOPWYHbIE UCTOYHUKK, BKIOYAs, B YAaCTHOCTU, KOMNNEKLUMM eX situ u HayyHyto nutepaTypy» 147,

Sui generis

B topnanyeckom cnosape bnaka TepMuH «sui generis» onpeagensieTca cneayowmm obpasom:
«[6 nepesolde ¢ namuHcKoao — «8 ceoem podey]. B cBoem poge unu knacce; YHUKanbHbIN Unm
CcBoeObpasHbIn. OTOT TEPMUH UCMONb3YeTCH B NpaBe MHTENNeKTyanbHOW COBCTBEHHOCTM ANA
0603HaYeHna pexxmma, npegHasHa4YeHHoro Ans oxpaHbl NpaB, KOTOPbIE BbIXOAAT 3a PaMKu
TpaAVLMOHHBIX AOKTPUH NaTeHTa, TOBApHOro 3Haka, aBTOPCKOro npasa M KOMMEPYEeCKON TanHbI.
Hanpumep, 6a3a AaHHbIX MOXET He OXPaHATbCS aBTOPCKMM MPaBOM, eCNN ee coaepXaHue He
SABNAETCA OPUrMHANbHbIM, OOHAKO OHA MOXET OXPaHATbCHA CTaTyTHbIM NPaBOM SUi generis,
npegHasHavYeHHbIM s aton uenuy». Cuctema sui generis — 310 cuctema, cneumanbHo
npegHasHavYeHHasa ansa yaoBneTBoOpeHnst HYXa 1 obecrnedyeHns UHTEPeCcoB B Kakom-nmbo
KOHKpETHOM 06nactu. Yxe cylecTByeT HECKOIbKO NPUMEPOB NpaB MHTENNEKTyarnbHON
COBCTBEHHOCTU Sui generis, Takux, Kak npaBa pacTeHNEBOOOB-CENEKLNOHEPOB — OTPAXKEHHbIE B
Mex0yHapoOHOU KOH8EeHUUU 10 oxpaHe Hosbix copmog pacmeHul (1991 r.) («KoHBeHUns
YMOB») — 1 oxpaHsemble NpaBa MHTENNEKTyarbHON COGCTBEHHOCTM HA UHTErpasibHbIe
MUKPOCXEMbI — OTpaXXeHHble B [Joeosope 06 uHmernnekmyanbHoU cobcmeeHHoCMuU 8
OmHoweHuuU uHmeezparbHbix Mukpocxem (1989 r.) («BawmHrroHckun gorosop»). 3akoH
lMaHambl Ne 20 om 26 uroHs1 2000 2. « O eeedeHuu crieyuanbHO20 pexxuma OXpaHhbl

143 TunX0OKeaHCKUI pernoHanbHbIA TMNoBon 3akoH oT 2002 roga 06 oxpaHe TpagMUMOHHBLIX 3HAHWIA K
NPOSIBNEHWI KyNbTypbl YacTb | (4).

144 Cwm. ctaTem 15, 16 n 19 KBP.

145 Cwm. ctaTtbu 10-13 MAOMPMCX.

146 Cwm. ctatbio 8(j) KBP.

147 Cm. pokymeHT WIPO/GRTKEF/IC/11/10.
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UHmMersnekmyarnbHol cobCmeeHHOCMU 8 OMHOWEHUU KO/IIIeKMUBHBIX Mpas KOPeHHbIX Hapodoe
Ha oxpaHy u 3awumy ux KyrnbmypHol camobbimHOCMu U mpaduyUoHHbIX 3HaHUU,
npencraensieT cobon pexum sui generis.

CBaKonMyHACKWIN NPOTOKOJN 06 oxpaHe TPaAULMOHHbIX 3HAHUW U BblpaXXeHUN
cdonbknopa

B aBrycte 2010 r. Ha unnomaTtuyeckon KoHdepeHunn, coctosiBluerncs B CBakonmyHae
(Hamunbus), rocygapctea — YneHbl AQpUKaHCKOW permoHansHon opraHmsauum
nHtennektyanbHon cobctBeHHocTn (APOUC) npuHsanu npotokon. CornacHo nyHKTy 1 ctatbm 1
uenb atoro [poTokona cocTouT B CneayrLwem: «(a) oxpaHa Hocumesield mpaduyUuoHHbIX
3HaHul om nobbiX HapyweHul Ux rpas, npu3HaHHbIXx 8 Hacmosiwem Npomokorne; u (b) oxpaHa
8blpaxkeHul ¢hosibKIIopa om He3aKoOHHO20 MPUCBOEHUS, HernpagoMepHO20 UCIOb308aHUS U
He3aKOHHOU 3Kcryamayuu eHe ux mpaduyuoHHO20 KoHmekcmay. [MpoToKkon BCTYNWM B CUIY
11 maga 2015 r., nocne Toro Kak wecTtb rocygapcts — uneHos APOVC caanu Ha xpaHeHue cBou
AOKYMEHTbI O paTuduKkaLumn nnm NpucoeguHeHnn.

BbipaxeHus B maTepuanbHoun cpopme

BhlpaxkeHune «B maTepuanbHOn dhopme» 03Ha4YaeT Takoe BblpaKeHne, KOTopoe SIBMSETCS
0Cs3aeMbIM U yBUAEHHbIM; JOCTYMHOE AS1S 0OCA3aHUS; Takoe, KOTOPbIM MOXHO BriageTb Unu
KOTOpOe MOXHO peanu3oBaTb. OHO NPOTUBOMOMOXHO «HEMaTEpPUanbHOMY», T.€. TaKOMY,
KOTOpOE He BOMNMOLLEHO B pn3NYeCKyto popMy, He SBRSETCH 0CA3aeMbIM MW OLLYTUMbIM
(cornmacHo onpegeneHuio puanyeckoro cnoeaps bnaka).

BhlpaxeHus B MmaTepuarnbHon hopme — 3TO BblpaXKEHUs!, BOMMOLLIEHHbIE B MaTepuanbHOM
ob6bekTe 8, OHM He 0BA3aTeNnbHO CBOAATCA K MaTepuanbHOn (oopme, HO AOMKHbI ObiTb
BOMMOLLEHbI B MOCTOSSHHOM MaTtepuarne, HanpuMep, B kKamHe, AepeBe, TeKCTUIE, 30510Te U MPoM.
BripaxxeHus B MaTepuanbHon (oopMe CHUTATCSt OXPaHSIEMbIMU BblpaXKeHNsIMU (OONbKIopa.
MprvMepamu 3reMeHTOB, COCTaBISAOLLMX BbIpaXXeHUs1 B MaTepuarnbHon doopMe, SSBNSKTCS:

(@) npousBedeHUs NCKYCCTBA, B YACTHOCTU PUCYHKU, KAPTUHbI, pe3Hble paboThl,
CKYNbNTYpbl, U34ENUA U3 MWHbI, TEPPaKOTbl, MO3auKa, U3nenusa u3 aepesa, nsgenus 13
mMeTanna, loBenvpHble U30enus, NneTeHble KOP3uHbI, BbILUMBKKN, TEKCTUMb, KOBPbI,
KOCTIOMBbI;

(b)  My3bIKanbHble NUHCTPYMEHTbI;
(c) apxuTekTypHble dpopMbl ™',
TpaAUUMOHHbLIA KOHTEKCT

TepMUH «TpaaWLMOHHBINY 03HAYAET, YTO TPAAULMOHHbIE 3HAHWS UMW BbIPAXXEHUS KyNbTYpbl
€03JaloTcs B COOTBETCTBUM C NpaBuramu, npoueaypamm n obbluasiMu onpeaeneHHon ooLWwmHbI,
a He TO, YTO OHUY ABNATCA cTapbiMu. VHBbIMU cnoBamu, npunaraTtenbHOe «TPaguLMOHHbIN»
onpeensieT MeToq Co3faHus TPAAMLMOHHBIX 3HAHWIA UM BbIpaXXEHWUIA KynbTypbl, a8 HE camu
3HaHUA ", TEpPMUH «TPaAULIMOHHBI» 03HAYaET, YTO TPAAMLMOHHBIE 3HAHUSI UMU BbIPaXXEHUS
KyNnbTypbl KOPEHATCS B TPAAMLMM UM OCHOBBLIBAIOTCSA HA HEN, cnyxaT Ansa naeHtTudmkauum
KOPEHHOro Unu TPaauLMOHHOIO Hapo4a UKW CBA3aHbl C HAM, a Takke MOryT UCNOSb30BaThCs Ha

148 TunoBble NONOXEHMS AN HaUMOHanbHbIX 3aKoHo4aTeNbLCTB 06 OoXpaHe Bblpa)KeHVIVI d)OﬂbKﬂOpa oT

HEe3aKOHHOrO UCMONb30BaHNA U APYrnX HaHocsALWMX yuepb aencteun, 1982 r., yacts llI-

TuvnoBble NONOXEHUS AN HaUMOHarnbHbIX 3aKoHoAaTeNLCTB 06 oOxpaHe BbipaXKeHui honbknopa ot
HE3aKOHHOIO MCMOMb30BaHMsA U APYrnX HaHocAWwMX ywepb aencteun, 1982 r., pasgen 2(iv).

HuHbo Mupec ge Kapeanbo, «M3 xwxuHbl LLaMaHa B NaTeHTHOE BEAOMCTBO: [opora B ctaguv
cTpouTenbcTBa», Bonpockl 6uopasHoobpasus u npaea, cTp. 244.

149

150
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npaKTke TpaauLMOHHbIMK criocobamn™®'. «TpaaMUMOHHBIN KOHTEKCT» 0603Ha4YaeT
NPMMEHEHVE TPaAULMOHHBIX 3HAHWIA UMW TPAOMLMOHHbBIX BbIPAXEHWIA KyIbTypbl B UX
COBCTBEHHbIX paMKax, onpeaeneHHbIX UX XyA0XKeCTBEHHbIM COAepXKaHNeM Ha OCHOBE
HENPEepbLIBHOrO MUCMOMb30BaHMS OBLLMHON. [TPUMEPOM 3TOrO MOXET CIYXWUTb UCMOMNb30BaHNe
PUTYyanbHOro TaHua B ero TPaAMLMOHHOM KOHTEKCTE, T.€. UCMOSHEHWE YKasaHHOro TaHua
dhakTnyeckn B pamkax putyana's?,

Kak ykazaHO B JOKYMeEHTe «QNeMeHTbl CUCTEMbI SUi generis No OXpaHe TPaaULMOHHbBIX 3HAHWUINY
(WIPO/GRTKEF/IC/4/8), TpagNUNOHHbIE 3HAHUS SBMISAKOTCS «TPAAULMOHHBIMIUY MO TOW NPUYMHE,
4TO B cnocobax nx co3gaHusi OTPaKeHbl TPaaULMN OOLWKNH. o3TOMY TEPMUH «TPaAULMNOHHbIEY
He 0b6si3aTenbHO CBSA3aH C XapakTepoM 3HaHWUI, OH CBsI3aH CO crnocobom, NocpeacTBOM
KOTOPOro 3TV 3HAHMSA CO3[al0TCHA, COXPAHATCA U pacnpocTpaHsaoTes ',

TpaauUMOHHbIE BbipaXXeHUA KynbTypbl

TepMUHbI «TPaANLMOHHbBIE BbIPAXEHUS KyNbTYpbl» U «BblpaXKeHUs: honbKriopay NCnonb3yTes
BOWC B oTHOWEHUN MaTepurarnbHbIX U HeMaTepuanbHbIX (OPM, B KOTOPbIX BblpaXaroTcs,
nepefarTca UnNu BONSIoLATCA TpaaMLMOHHbIE 3HAHUSA U KynbTypa. [pumepbl 3Tux doopm
ABNATCH TPAOULNOHHAA My3blKa, UCMOMHEHUS, NOBECTBOBAHWS, HAUMEHOBaHUSA 1 CUMBOIbI,
N306pakeHUs N apxXUTEKTYpHble POPMbl. TEPMUHbI « TPAAULIMOHHBIE BbIPaXXEHUS KyNbTypbl» U
«BbIpaXxeHus ponbKnopa» ABMAITCA B3aMMo3aMeHAeMbIMU CUHOHUMaMW U MOTYT
MMEHOBAaTbLCA NMPOCTO KaK «TPaANLMOHHbIE BbIPAXEHUS KyNbTypbl», 4acTo B (popme
cokpalleHusa «TBK». Mcnonb3oBaHue 3TUX TEPMUHOB HE NpecnegyeT uenu co3gaTb
BneyaTneHue, 4To cpeam rocygapcts — uneHos BOUC cyuiectByeT cornacue no noBoay
onpaBAaHHOCTW UK LenecoobpasHOCTU UCMONb30BaHUSA 3TUX UMK NHBbIX TEPMUHOB, HE
3aTparvBaeT U He orpaHuyYMBaEeT UCNONb30BaHNS APYrMX TEPMUHOB B paMKax HauMOHarbHOro
WNW pernoHanbHOro 3akoHoAaTenbCcTBea.

TpaauUMOHHbBIE KynbTypbl

CornacHo onpeaerneHuio lopuandeckoro criosaps bnaka, aTo TpaguLmMM, KOTOPbIE OTHOCATCA K
o6bl4asam NPOLLNOro 1 MeTof4am MUCMOoNb30BaHMA B NPOLLIOM, OKa3biBaOLWMM BIUSHME Ha
AesATeNnbHOCTb M MPaKTUKY B HACTOALWEM. 3aKkoHOA4AaTeNbCTBO B Cdhepe UHTENNeKTyansHomn
COBCTBEHHOCTU NPOBOAUT pasrpaHNYeHne Mexay TPaanLMOHHOM KynbTypor (KoTopasi MOXeT
onpenensaTbCa Kak TpaaMUMOHHas KynbTypa Unn ¢onbKnop B Y3KOM CMbICre CroBsa) 1
COBPEMEHHbIMW, BHOBb BO3HVKaIOLLUMMN BbIPAXKEHUSAMU KyNbTYpbl, CO30aBaEMbIMU HblHE
XXUBYLLIVMU MOKONEHMSIMIA B pamKkax obLLecTBa, OCHOBAHHLIMU Ha paHee CyLLeCTBOBaBLLMNX
TPaAVLMOHHOM KyNbType U onbKIope UM KOPEHALLMMUCS B HUX 124,

TpaAVILIVIOHHbIe npupoaooxpaHHbIe 3HaHVIi|/Tpa,C|VILIMOHHbIe JKosnorn4yeckKkume 3HaHusA

MHCTUTYT KynbTypbl AeHe onpeaensieT «TPaguuUmnOoHHbIe akonormyeckne 3Hanns» (TO3) kak
«COBOKYMHOCTb 3HAHWUN 1 BEPOBaHUN, NepefaBaeMbiX NOCPESCTBOM YCTHON Tpaguumm n
nepBuYHbIX HabnogeHnn. OHW BKNOYAKOT CUCTEMY KraccudmKaunm, KOMNIIEKC IMMMPUYECKMX
HabnaeHn 3a MECTHOWN OKpYXXatoLwen cpegon n cuctemy camoynpaBrieHUs, koTopas
perynupyeT nonb3oBaHne pecypcamun. JKONOrmyeckne acrnekTbl TECHO CBSA3aHbl C
coumanbHbIMM 1 AYXOBHbIMU acnekTamm cuctembl 3HaHun. Konunyectso n kadectBo TO3 He
OLMHAKOBO Y pa3HbiX YSIEHOB OOLUUHBI U 3aBUCAT OT UX Nona, Bo3pacTa, CoLmnanbHOro
NOMOXeHMs1, YMCTBEHHbIX CNOCOBHOCTEN 1 npodeccnn (OXOTHUK, LYXOBHbIV Nuaep, Lenutens n

151 CBOAHbIN aHanu3 NpaBoBOW OXPaHbl TPaANLMOHHBIX BbipaxkeHuin kynbTypsl, WIPO/GRTKF/IC/5/3, nyHkT 53.

152 TuvnoBble NONOXEHUS AN HauMOHarnbHbIX 3aKoHoAaTeNbLCTB 06 oxpaHe BbipaXKeHu honbknopa ot
HE3aKOHHOIO MCMONb30BaHMSA U APYrMX HaHocAWMX ywepb aencteun, 1982 r., yactb lll. 42.

153 OneMeHTbl cucTeMbl Sui generis no oxpaHe TpagnumoHHbIx 3HaHn (WIPO/GRTKF/IC/4/8), nyHKkT 27.

154 CBOAHbIV aHanu3 NpaBoOBOW OXpaHbl TPAAULMOHHBIX BblpaxeHuin kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 54.
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T.0.). TO3, KOTOpbIEe YXOAST CBOUMU KOPHSIMU B anekoe NpoLurioe, HOCAT KYMYyNSATUBHBIN 1
AVHAMUYHbIV XapaKTep, ONMpatoTCs Ha ONbIT NPeALLIEeCTBYHLLMX MOKONEHNA U aaanTUpyTCes K
NPOUCXOOSALLMM B HacTosILLLee BPEMS TEXHOMOMMYECKUM M CoLManbHO-9KOHOMUYECKUM
N3MeHeHnaM» 19°,

TpaguumnoHHbIE SKOMOrMYeCcKne 3HaHUA Takke ONpeaensoTCs Kak «HaKonneHHas COBOKYMHOCTb
nepefaroLmnXca U3 NOKONEHNS B NMOKONEHNE Yepes NOCPEACTBO KyNbTypbl 3HAHWUA 1 BEPOBAHWIA
OTHOCUTENBHO CBA3M XMBbIX CYLLECTB (BKMOYasa Noaen) opyr ¢ ApYroM U C OKpY>KatoLen nx
cpepon. Kpome Toro, TO3 sABNAOTCS CBOMCTBOM OOLLECTB C UICTOPUYECKON NPEEMCTBEHHOCTLIO
NPaKTUKM NCNOSTb30BaHNSI PECYPCOB; B LIENIOM, 3TO HEMPOMBbILLMIEHHbIE UM MEHEE Pa3BUTbIE B
TEXHMYECKOM OTHOLLEHMM 06LEecTBa, MHOTME N3 KOTOPbIX ABNSAOTCHA KOPEHHBIMU UMK
nnemMeHHbIMU» 1%

TpaAUUMOHHbIE 3HaHUSA

[Mpu3HaHHOro Ha MexayHapo4HOM YPOBHE onpefeneHns TpaguunoHHbIX 3HaHun (T3) B
HacTosiLee BpeMs He CyLLeCcTBYeT.

TepMUH «TpaauUMOHHbIE 3HAHWS», UCMONb3yeMbl As LMPOKOro onmncaHus 3Toro npegmeTa,
06ObI4YHO BKMOYAET UHTENSEKTYaNbHOE M HeMaTepuanbHoe KyrnbTypHOE Hacneaue, NpakTuky u
CUCTEMbI 3HAHUI TPaAMLMNOHHBIX OGLLUUH, B TOM YMCNE KOPEHHbIX U MECTHbIX OOLLUH
(TPAANUMOHHbIE 3HaHWSI B 06LLEM CMbicre). MIHbIMM crioBaMu, TPaauLMOHHbIE 3HaHUS B
LUMPOKOM CMbICIE OXBaTbIBAOT COAEPXKaHME 3HAHWUI KaK TaKoBbIX, @ Takke TPaAULMOHHbIX
BbIpaXXEHWUI KynbTypbl, B TOM YUCIEe OT/IMYUTESNbHbIE NPU3HAKM U CUMBOJbI, CBSI3aHHbIE C
TPaANLMOHHBIMU 3HAHUSIMMU.

TepMUH «TpaaMLMOHHbIE 3HAHWSA», UCNOMNb3YEMbI B 0BCYXXOEHUAX HA MeXOyHapOAHOM YPOBHE
B Y3KOM CMbICI€, OTHOCUTCS K 3HAHUSIM TaK TakoBbIM, OCOGEHHO K 3HAHUSIM, CO3aHHbIM B
pesynbTaTe UHTENNeKTyanbHou AeATenbHOCTU B TPAAMLMOHHOM KOHTEKCTE, BKIoYas Hoy-xay,
NPaKTWKY, HaBbIKWU 1 MHHOBaLUMK. TpaguUMOHHbIE 3HAHWS MOTYT ObITb OGHapPYKEHbI BO
MHOXECTBe pa3HO06pa3sHbIX KOHTEKCTOB, BKIHOYas CENbCKOXO3ANCTBEHHbIE 3HAHWS, HayYHble
3HaHUS, TEXHUYECKNE 3HAHWS, IKONOrMYECKMNe 3HaHUS, MEOULIMHCKUE 3HAHWS, B TOM YuCre
3HaHWNS O COOTBETCTBYHIOLLMX NIEKAPCTBEHHBLIX CPeACcTBaX U MeauKamMeHTax, 3HaHWs!, CBA3aHHbIe
¢ 6uopasHoobpasuem, n 1.4.» 1%,

LUndpoBasa 6ubnmorteka TpaguLMOHHbLIX 3HAHUN

Lincdpoas 6ubnmoTteka TpaguumnoHHbix 3HaHun (LUBT3) senseTtca HoBon nHnumatmeon Hguum,
LieNblo KOTOPOW COCTOUT B MPOTUBOAENCTBUN HE3AKOHHOMY NMPUCBOEHUIO TPaAULMOHHbIX
MEANLMHCKUX 3HaHMIM cTpaHbl. B cosgaHumn LIBT3 no MHOMWCKMM cucTemam MeguLumHbI
npuHMUMana yvyactne MexaucumnnmHapHas rpynna B cocTaBe 3KCnepToB Mo TpaauLMOHHON
MeauunHe (aopBeda, yHaHu, cugaxa v nora), naTeHTHble aKenepThl, akenepThl no UT, yyeHble
n TexHudeckune cneumannctol. lNpoekt LUBT3 npegycmatpuBaeT JOKYMEHTUPOBaHME
TPAAMLMOHHBIX 3HAHUIN, OTHOCALLMXCA K 0BLLEeCTBEHHOMY AOCTOSIHUIO U CYLLECTBYHOLLNX B
dopMe nuTepaTypbl NO atopBee, yHaHu, cugaxe n nore, B ULMpoBoM popmaTte Ha NATH
MEXOYHaPOAHbIX s3blKaxX, KOTOPbIMU ABAATCSA aHITIMACKUIA, HEMELKUIA, bpaHLy3CKURA,

155 Cm. Takke: Mapk I'. CTUBEHCOH, «Vcnonb3oBaHne CKOHHbIX 3HaHWi B OLEHKE BIIMSIHUSI Ha OKPY»KatoLLyto

cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.

156 ®ukpeT Bepkell, « TpaauLIMOHHbIE 3KONMOIMYEeCckUe 3HaHUst B nepcnekTnee. TpaauLMOHHbIE 3KONOrnyeckue
3HaHWsI: KOHLEeNuUun u cnydam». MexayHapoaHas nporpaMmmMa B 06nactu TpagnuLMOHHbBIX 3KOMOMMYecKmx
3HaHWI 1 MexxayHapoaHbI LeHTp No uccnegoBaHnam B obnactu passutus, OTTasa.

157 Cwm. OtyeT BOUC 0 Muccusax No yCTaHOBMEHMIO (DaKTOB, KacatoLMXCst UHTENNEKTYanbHON COBCTBEHHOCTU U
TPaAAMUMOHHBIX 3HaHUI (1998-1999 rT.), o3arnaBneHHbIN «HyxXabl 1 YasgHUA HocUTenen TPaguLMNOHHBIX
3HaHWI B 00NAaCTU MHTENNEKTyanbHON COOCTBEHHOCTUY, CTP. 25, 4OCTYNHbIN Ha:
https://www.wipo.int/publications/en/details.jsp?id=283&plang=EN.
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ANOHCKMI 1 ucnaHckmi. B LIBT3 cogepxuntca nigopmaumnsa 0 TpaguuNoHHbIX 3HAHUSIX,
CYLLECTBYIOLLMX B CTpaHe, Ha A3blkax 1 B doopMaTe, NOHATHbIX A5 NaTEHTHbIX 3KCNepToB
MEXOYHapOoAHbIX NaTeHTHbIX BegomcTs (MINB), 4to HeobxoamMmo Ansa npegoTepaLLeHns
Bbla4yn He3aKoHHbIX naTteHToB %,

LIBT3 npecnenyet ABOsKYO Lenb. Bo-nepsbix, oHa cnocobcTByeT NpegoTBpaLLEHMIO Bblgaun
NaTeHTOB Ha NPOAYKTbI, KOTOPbIE CO34aHbl C UCMONb30BaHWEM TPAAMLMOHHbBIX 3HAHWUI, HO Y
KOTOpbIX n306peTaTenbCKkUii ypoBEHb SABNAETCA HU3KMM MUnn BoobLLe oTcyTcTByeT. Bo-BTOpbIX,
OHa CIYXXWUT HEKMM «MOCTUKOM» MeXAy COBPEMEHHON HAyKOW U TpagULMOHHBIMU 3HAHUSMN, U
BGnarogaps aTOMy MOXET UCMOMNb30BaTbCA ANS CTUMYNNMPOBaHMSA yrnybneHHbIX nccneaoBaHum,
HanpaBeHHbIX Ha CO34aHne HOBbIX NeKapCTBEHHbIX CPEACTB Ha OCHOBE MHAOpMaLun o
TpaauLUMOHHbIX 3HaHuAX. LIBT3 npegHasHayeHa cnyxuTb « MOCTUKOM» Ha rnobanbHOM ypOBHe
Mexay OpPeBHUMU crokamu (OBYCTULLMSIMU) HA CAHCKPUTE U NMaTEHTHBLIM 3KCMEePTOM, NMOCKOSIbKY
6a3a gaHHbIX BygeT npeaocTaBnNATb MHAPOPMaLUI0 O COBPEMEHHbIX, a Takke MECTHbIX
Ha3BaHUAX Ha A3bIKe U B hopMaTe, NOHATHbLIX ANS NaTEHTHbIX 3kcnepToB. [peanonaraeTcs,
YTO 3TO AaeT BO3MOXHOCTb CBECTU K MUHUMYMY HEXBATKY 3HaHWI 06 N3BECTHOM YPOBHE
TexHukn. Takasa 6as3a AaHHbIX ByaeT cogepXaTtb AOCTaTOYHO AeTann3mpoBaHHbIe
onpeaeneHns, NPUHLUMMbI U KOHLEeNUMn Ans Toro, 4Tobbl CBECTU K MUHUMYMY BEPOATHOCTb
NaTEHTOBaHUSA B KAYECTBE «M306PEeTEeHNN» HE3HAUNTENbHLIX/HECYLLEECTBEHHBLIX M3MEHEHNI ',

Knaccudmkauma pecypcoB TpagnLMOHHbIX 3HAHUMI

Knaccudmkaumsa pecypcos TpaguumoHHbix 3HaHmm (KPT3) sBnseTca HoBaTOpCKom
CTPYKTYPUPOBAHHON KnaccuuKaLMOHHOW CUCTEMOWN, KOTOopasi NpeaHa3HadYeHa anst CUCTEMHOro
ynopsagoYeHns, pacnpoCTpaHeHNs U NOUCKa U KOTopas BKITOYAET OKOMO 5 Thic. noarpynn
TPaAWLMOHHBIX 3HAHUI B OTNMYME OT OQHOW rpynnbl B MexayHapogHon naTeHTHOM
knaccudmkaumm (MIK) % KPT3 6bina paspaboTtaHa Ans MHAWKCKUX CUCTEM MeaULUHbI
(aropBena, yHaHu, cugaxa u nora). KPT3 nonyyuna mexayHapogHoe npusHaHue, 1 oHa
npuesizaHa k MIMK. Mo Bcen BepossiTHOCTU, OHa ByaeT cnocobGCTBOBATbL MOBLILLEHMIO YPOBHS
WH(OPMMPOBAHHOCTM O CMCTEMAX TPaAMLMOHHbBIX 3HaHUIM Bnarogapst MCMOSIb30BaHUIO
COBPEMEHHOW CUCTEMbI PacnpoCTpaHEHWs, @ UMEHHO MHAOPMALMOHHBLIX TEXHOMNOMUA, U B
yacTtHocTn HTepHeTa n Beb-TexHonormi. NpegnonaraeTtcs, YToO CTPYKTypa U CTENEHb
petanmsaumm KPT3 BbI30OBYT MHTEPEC Y TEX CTPaH, KOTOpbIE NpunaratT yCunms K
NpeaoTBpPaLLEHUNIO BblAa4M HE3AaKOHHbIX MAaTEHTOB HA HEOPUTMHANbHbIE OTKPbITUS, CBA3aHHbIE C
cMcTeMamMu TPaaULMOHHBIX 3HaHMI 11,

TpaguuMoHHasi MegUUMHA

BOS onpenenset aToT TEPMUH Kak « COBOKYMHOCTb 3HAHWUIA, HABLIKOB M NMPaKTUYECKUX NPUEMOB,
OCHOBaHHbIX Ha TEOPUSIX, BEPOBaAHNAX U OMbITE, ABMNSOLLMXCA HEOTHEMITEMOM YaCTbHO
PasnNUYHbIX KynbTyp, 6yab TO NoaAaLLMXCA OBGBSCHEHUIO UNN HET, UCNONb3yEMbIX AN
noaaepXXaHus 300POBbs, a TakkKe ANA NPOMUNAKTUKK, OANArHOCTUKIN, 0BNeryeHns unm neveHus
ur3nyeckmx 1 ncuxmyecknx sabonesaHuiny %2, BO3 Takke onpeaenseT «TpaauLMOHHY0
MEAMUMHY» KaK «BKITOYAIOLLY0 pasfnnyHble NpakTUYeckme MeToabl, MOAXOAbI, 3HAHUS U
BEPOBaHUsi B 06/1acTn BpayeBaHUsi, BKIOYas pacTUTENbHbIE, XXMBOTHbIE U/UNN OCHOBAaHHbIE Ha
MUHepanax riekapcTBeHHble CPeACcTBa, AyXOBHYHO Tepanuio, MaHyarnbHble NpueMbl 1

158 C Gonee nogpobHOM MHGOpMaLMEn MOXHO 03HAaKOMUTLCS MO afapecy:

http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.
159 Ponb peecTpoB 1 6a3 gaHHbIX B OXpaHe TPaAULMOHHBIX 3HaHWIA: cpaBHUTenbHbIR aHann3. OTtyeT UNU-IAS
Report, aHBapb 2004 r., cTp. 18.
160 Tam xe.
161 C 6onee noapobHON MHopMaLMen MOXHO 03HAKOMUTLCS MO agpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.
O6wue pykosogsLme npuHumnbl BO3, kacarowmnecs MeToavkv NpoBeAeHNs NCCNEeA0BaHNN U OLIEHKN
TpagmumnoHHon meguunHel (WHO/EDM/TRM/2000.1), cTp. 1.
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YNPaXXHEHUS, MPUMEHSIEMbIE pa3feNibHO UMW B COMETaHMM AN noaaepKaHusl 300poBbs, a
Takke ONa NnevyeHus, ANarHoCTMKM UM NPpoUnakTukn 3abonesaHuin» 1.

MpousBeneHns U MIHHOBaUWUK, OCHOBaHHbIe Ha TPaaULUAX

Tpaguuun npeacTaBnsAlT cobo KynNbTYPHYHO NPaKTUKY U MOEWN, KOTOPbIE pacLEHMBAOTCS Kak
OTHOCSILLMECS K MPOLLIOMY M KOTOPbIM OTBEAEH ONpeAeneHHbln ctaTyc. TepMuH
«MPOUN3BEAEHUS U MHHOBALIMK, OCHOBAHHbIE HA TpaAULMAX» 03Ha4YaeT MHHOBaLUA U
Npon3BeaeHnsl, OCHOBaHHbIE Ha TPAAMLMOHHBIX 3HAHUSAX KaK MakKoebIX, HO pasBUTbIe U
MOZIePHU3NPOBaHHbIE BHE TPAAMLMOHHOIO KoHTekcTa %4, TpaauumoHHble 3HaHUS Kak makossie
03HayalT «CUCTEMbI 3HAHWIA, NPOM3BEAEHNS U MHHOBALIUK, KOTOPbIE, KakK NpaBuIo,
nepenarTcs U3 NOKONEHMS B NMOKONEHME; KaK NpPaBuo, CYMTATCA OTHOCSALUMUCS K KaKoMYy-
NGO KOHKPETHOMY Hapoay WUiv HacenseMon UM TeppUTOPUM; Kak NpaBumno, paspabaTbiBatoTcs
6EeCccUCTEMHO U NMOCTOSIHHO Pa3BMBAaOTCHA B OTBET HA M3MEHEHWEe BHELLHMX YCroBuin» 6%,
MHHOBauMK, oOCHOBaHHbIE Ha TpaauLUUSIX, OTHOCATCS K TEM Cry4YasiM, Koraa Tpaauums
BbICTYMNaeT B KA4Y€CTBE UCTOYHMKA MHHOBALWIA, OCYLLECTBISIEMbIX YNIEHAaMU COOTBETCTBYHOLLIEN
KyNbTYpPHOW OBLLMHBI MU CTOPOHHUMM NULLAMU; B 3TUX CIy4asix MHHOBaLMKU MOTYT Takke
BbISIBNSITb ApYyrve BUAbl UCMNOSb30BaHUS TpaauumMm, KoTopble MoryT ObiTb NpoaHanM3MpoBaHbl B
KOHTEKCTe UHTennekTyanbHon cobcTeeHHOCTM %8, Bornee nogpo6HO TpaaULIMOHHbIE 3HAHWS
«KaK TaKoBble» U NPOV3BEeAeHUs U NHHOBALMKN, OCHOBaHHbIE Ha TPAAULIMOHHBIX 3HAHUSIX,
paccmaTpuBaloTCsl B OKYMEHTe, o3arnaBneHHoM « CNMCOK U KpaTkoe TeXHUYECKOEe MNosiCHEHNe
pasnnyHbIX POpM, B KOTOPbIX MOXXHO HaNTW TPAAULMOHHBLIE 3HAHUS»
(WIPO/GRTKF/IC/17/INF/9)%7.

KonBeHuuna KOHECKO o mepax, HanpaBrneHHbIX Ha 3anpeLleHne u npegynpexaeHue
He3aKOHHOro BBO3a, BbiBO3a U nepeaayun npaBsa co6CTBEHHOCTU Ha KyJbTypHbIle
LLeHHOCTH

B 1970 r. Opranunsauma O6beauHeHHbIX Hauuin no Bonpocam o6pa3oBaHus, Hayku U KynbTypbl
(FKOHECKO) npuHsana KoHBeHUMo ANnsa oxpaHbl KyNbTYPHbIX LLEHHOCTEN, HaXOASLWMUXCS Ha
TeppuUTOpUM rocygapcTBa, OT ONACHOCTEN KPaXM, TalHbIX PACKOMOK U HE3aKOHHOrO BbIBO3a.
KoHBeHUMsa BCTynuna B cuny B 1972 .

KoHBeHUUs 0653bIBaET CBOMX rocyaapcTtB-y4aCcTHMKOB OCYLLECTBIIATbL Mepbl N0 TPEM OCHOBHbIM
HanpaBlieHUAM:

1- TpeBeHTNBHbLIE Mepbl: CO3aHNe PeecTPoB LIEHHOCTEN, yupexaeHne
CBUOETENbCTB Ha BbIBO3, OCYLLLECTBIIEHNE KOHTPONSA 3a TOProBreun, BBeAeHne
YrONOBHbIX U aOMUHNCTPATUBHBIX CaHKUUI, NpoBeAeHne obpasoBaTenbHbIX KaMnaHui
nT.A.

2- MonoxeHusa o BO3BpaLLeHUn: B COOTBETCTBUN C NyHKTOM (b) (ii) ctatbmn 7
KoHBeHUUKN rocygapctBa-y4acTHUKN 06A3yH0TCS MO TpeBOBaHUIO rocyaapcTBa-yreHa
«MPOUCXOXOEHNS» NPeAnpPMHUMAaTL COOTBETCTBYIOLLME WarK Ansi OGHapy>XeHUs u
BO3BpaLLeHMs Ntobon Nogo6bHON KyNbTYPHOM LIEHHOCTW, BBE3EHHOW NOCTe BCTYMNIIEHMS
HacToswen KoHBeHuun B cuny B 060MX 3aMHTEPECOBaHHbIX rocygapcTeax, npu
yCNoBuW, OAHAaKo, YTO rocygapcTeo, obpallatoLieecs ¢ npocbbom, BbinnaynsaeT
crpaBeanunByo KOMNeHcauno 4o6pocoBeCTHOMY NOKynaTento Unm nuuy, KoTopoe
nMeeT AeNCTBUTENBHOE NPaBo Ha 3Ty LeHHoCTb. B ctatbe 13 KoHBEHUUN Takke
coeprkaTcs NONOXeHUs, KacaloLmecsa BO3BpaLLeHUs LEHHOCTEN U COTPYAHMYECTRa,

163 Crtpaternst BO3 B ob6nactu TpagmunoHHon meguumHesl Ha 2002-2005 rr., cTp. 7.

164 Cwm. ctaTtbu 10-13 MAOMPMCX.

165 CM. nokymeHT BONC WIPO/GRTKF/IC/3/9.

166 CBOAHbIV aHanu3 NpaBoOBOW OXpaHbl TPAAULMOHHBIX BblpaxeHuin kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 57.
167 Oannanb XKepse, «Cornawenne TPUMC. MpoekT n aHanu3». U3g. 3-e, Sweet & Maxwell, ctp. 132.
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KOTOpPbl€ HOCAT ©onee KOCBEHHLIN Xapakrtep un 06yCJ'IOBJ'IeHbI BHYTPEHHUM
3aKoHOO4aTes1IbCTBOM.

3- Cucrtema mexagyHapoaHOro COTpyAHUYECTBA: UAes YKpPenneHus CoTpyaHNYecTBa
Cpeau rocyapcTB-y4acTHUKOB U MeXay HUMU MPOHU3bIBaeT coboi BCto KOHBEHLMIO.
B cnyyasix, korga kynbTypHOe Hacreane noABepraeTcsi onacHoOCTV pasrpabneHus,
cTatbs 9 npegycMaTpMBaeT BO3MOXHOCTb OCYLLECTBIIEHUS 6onee KOHKPETHbIX Mep, B
4aCTHOCTU, KOHTPOSS 32 BBO3OM U BbIBO3OM.

KonBeHuua KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasnsa ¢popmM KynbTYpPHOro
caMoBbIpaXeHus

B 2005 r. Opranunsauma O6beauHeHHbIX Hauuin no Bonpocam o6pa3oBaHus, Hayku U KynbTypbl
(FKOHECKO) npunsana KoHeeHyuto KOHECKO 06 oxpaHe u noowjpeHuu pasHoobpasusi hopm
KyJfIbmypHO20 caMOoBbIpaxkeHus, KoTopasi BcTynuna B cuny 18 mapta 2007 r.

Llenn KoHBeHUun nsanoxeHsl B ctatbe 1: (a) oxpaHa v noolipeHne pasHoobpasusa oopm
KynbTypHOro camoBblpaxeHust; (b) cosgaHue ycnosun gnsa pacuseta u cBO60gHOro
B3aMMOLENCTBUSA PasfmyHbIX KynbTyp Ha B3aUMOBbLIrO4HOW OCHOBE; (C) noolipeHue auanora
Mexay KynbTypamu B Liensax obecneyeHnst bonee Wmpoknx n cbanaHCcMpoBaHHbIX KyNbTYPHbIX
06MeHOB BO BCEM MUpE B MHTEpecax B3anMOYBaXXeHUs KynbTyp U KynbTypbl MUPa;

(d) noowpeHne MexXKynbTypHOro B3auMOLeNCTBUS B LeNsAX pasBuUTns B3aMMONPOHUKHOBEHNS
KynbTyp B AyXe HaBeAeHWs MOCTOB MexXay Hapogamu; (e) noolipeHne yBaeHus K
pa3Hoo6pa3nio opM KySibTYPHOro CaMOBbIPAXXEHUS 1 MOBbILEHNE OCO3HAHWUS LLEHHOCTU 3TOrO
pa3Hoobpa3ns Ha MECTHOM, HaLMOHaNbHOM 1 MexXayHapoaHom ypoBHsX; (f) moarBepxaeHue
Ba)XXHOCTM B3aMMOCBSI3N MEXAY KyrbTYpOon U pasBuUTMEM A5 BCEX CTpaH, B 0COGEHHOCTH
pa3BUBAIOLLMXCS, U NogaepKka AeACTBUIN, NpeanpUHMMaeMbIX Ha HaLMOHaNbLHOM U
MeXAyHapOo4HOM YPOBHSX C Lenbio obecneynTb NpusHaHne NoANMHHON LEHHOCTU 3TOM
B3aMMOCBA3N; (g) npusHaHMe ocoboro xapakrepa KyrnbTypHON AeATENbHOCTU N KYNbTYPHbIX
TOBApPOB W yCNyr Kak HocuTenen camobbITHOCTK, LieHHOCTen U cmbicna; (h) noaTBepxaeHue
CyBEPEHHOro npasa rocyaapcTs Ha NoaaepXKy, MPUHATME U OCYLLECTBIEHMNE NOSIUTUKM U Mep,
KOTOPbIE OHM CYUTAIOT HaAMeXalMMmN 4na oxXpaHbl U NooLWpeHns pasHoobpasunsa opm
KyNbTYPHOro CamoBbIpaXXeHUs Ha cBoen Tepputopuu; [1] (i) ykpenneHue mMexayHapoaHoro
COTPYAHMYECTBa M CONMAAPHOCTU B AyXe NapTHEPCTBa, B YaCTHOCTW ANS pacLUMpeHuns
BO3MOXHOCTEN pa3BMBalOLLMXCA CTpaH B 06nacTn oxpaHbl U NoowpeHnss MHoroobpasms opm
KyNbTYPHOIrO CaMOBbIPaXXEHUS.

KonBeHuus FOHECKO 06 oxpaHe HeMaTepuanbHOro KynbTypHOro Hacneaus

KoHBeHuus 6bina npuHata OpraHusaumen O6begnHeHHbIX Hauum no Bonpocam o6pasoBaHus,
Hayku n kynbTypbl (KOHECKO) B 2003 r. 1 BcTynuna B cuny 20 anpensa 2006 r. Llenu
KOHBEHLMM COCTOAT B OXpaHe HemMaTepmarnbHOro KynbTypHOro Hacrneamsi, obecnevyeHum
YyBaXXEHUSA HEMaTepuanbHOro KynbTypHOro Hacneaus obLmH, rpynn 1 OTAENbHbIX N,
NOBbILLEHNE OCBEAOMIIEHHOCTU OOLLECTBEHHOCTU O BaXXHOW PONN HEMaTEpPMAnbHOro
KynbTypHOro Hacneaus n obecneyeHme ee B3aMMHOro Npu3HaHus, a Takke B NpegoCTaBneHnm
MOMOLLM M COTPYAHMYECTBE HA MEXAYHAapO4HOM YPOBHE.

HepnobpocoBecTHas KOHKYpeHLUs

B topuanyeckom crioBape bnaka TepmMnH «HegoBpoCcoBeCTHast KOHKYPEHLMUS» onpeaenseTcs
Kak «6ec4YecTHOe U MOLLIEHHMYECKOe CONEpPHNYECTBO B 061acTM TOProBiM U KOMMEpPLIUK,
0COBEHHO NpaKTUKa NPOABMKEHMS HA PbIHOK CBOMX COBCTBEHHbLIX TOBAapOB 1 NPOAYKTOB B
ylep6 npoadykTam 1 ToBapam KakoW-nmMbo apyroii CTOPOHbI MOCPeaCcTBOM UMUTaLUK UMK
KOHTpadakuuy Has3BaHus, bpeHaa, pasmepa, POPMbl UNN APYrUX OTNUYUTENBHBLIX NPU3HAKOB
U30enus Unu ero YnakoBKu».
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CornacHo nyHkTy 2 ctatbh 10bis lNapuxxckoli KOH8EHUUU M0 OXpPaHe MPOMbIUIEHHOU
cobcmeeHHocmu (1883 r.) «akToM HegOOPOCOBECTHOM KOHKYPEHLINN CHNTAETCHA BCAKUNA aKT
KOHKYypPEHLMW, NPOTUBOPEYaLLNN YECTHLIM 0Obl4asM B MPOMbILLMIEHHbIX 1 TOProBbIX Aenax».
Hanee B nyHkTe 3 ctaTbn 10bis roBopuTCS, YTO «[B] YacTHOCTKW, noanexar 3anpeTy: (i) Bce
AENCTBUS, CNOCOOHbIE Kakum Bbl TO HM BbINO CNOCOOOM BbI3BaTb CMELLEHNE B OTHOLLEHUN
npeanpuaTus, NPOAYKTOB UM NPOMBILLITEHHOW UMM TOProBOW AEATENbHOCTU KOHKYPEHTA;
(i) NoxHble YTBEPXKAEHMS NPU OCYLLECTBIIEHUN KOMMEPYECKOW AEATENBHOCTU, CNOCOBHbIE
AVNCKpeaUTMpoBaTh NpeanpuaTue, NPoAyKTbl U NPOMBbILLIIEHHYIO UK TOProByHO
AeATENbHOCTb KOHKYPEeHTa; (iii) ykasaHus nnv yTBepXXaeHus!, UICNoSb30BaHME KOTOPbIX MpK
OCYLLECTBITEHUN KOMMEPYECKON AEATENBHOCTN MOXET BBECTU OOLLIECTBEHHOCTL B
3abnyxgeHve oTHOCMTENbHO XapakTepa, cnocoba U3roToBneHusl, CBONCTB, MPUroAHOCTU K
NPUMEHEHMIO UMW KONMYEeCTBa TOBAPOBY.

Deknapauua OpraHusaummn O6begnHeHHbIX Hauni o npaBax KOpeHHbIX HAapoAoB

B 2007 r. NeHepanbHasa Accambnes OpraHmnsaunm O6begmMHeHHbIX Haumi npuHsana
Leknapauuro OpeaHuszauyuu Ob6beduHeHHbIX Hauul o npasax KopeHHbIX Hapodos.
Heknapauunsa npM3HaeT, YTO KOPEHHble HapOoabl MMEKOT paBHbIE NpaBa YerioBeKa Ha 3aLuTy OT
KyNbTYPHON OUCKPUMUHALMKM, U HanpaBrieHa Ha NooLpPeHME B3aNMHOIO YBaXEHUS U
rapMOHWNYHbBIX OTHOLLEHUI MeXAY KOPEHHBbIMW HAapOA4aMU 1 rOCYyAapCcTBaMMm.

B oTHOWEHUN TPaaULMNOHHbBIX 3HAHUW, TPAAUUMOHHBIX BblIPaXKEHWI KYNbTYpbl U FEHETUYECKNX
pecypcoB B NyHKTe 1 cTaTbk 31 npegycmatpuBaeTca crieqyouiee: «KOPEHHble Hapoabl UMET
npaBo Ha COXpaHeHWe, KOHTPOSb, OXPaHy 1 pa3BUTME CBOETO KyNbTYPHOro Hacneaus,
TPaANLMOHHBIX 3HAHUA N TPAOULMOHHBLIX OPM KYNbTYPHOTO BbIpaXXEHWS, a Takke NPosBAeHniA
NX Hay4YHbIX 3HAHWIA, TEXHONOMMIN N KyNbTYpPbl, BKIIIOYas MOACKME U reHeTUYeCcKue pecypchl,
CeMeHa, NekapcTBa, 3HaHMsl CBONCTB hayHbl U onopbl, TPaguLmMmM YCTHOO TBOPYECTBA,
nutepaTypHble NPOU3BEAEHUSA, PUCYHKM, CMIOPT 1 TPAAULMOHHbIE UrPbl U M306pasnTenbHOE 1
NCNonHUTENbCKOe NCKYCCTBO. OHWM MMEIOT Takke NpaBo Ha CoOXpaHeHMe, KOHTPOSb, 3alLnTy K
pasBUTNE CBOEN MHTENNEKTyanbHON COBCTBEHHOCTM Ha Takoe KynbTypHOe Hacrneave,
TpaAWLUNOHHbIE 3HAHUS U TpaaULMOHHbIE (POPMbI BbIPaXKEHUS KyrnbTypbl». [anee B nyHKTe 2
cTtatby 31 roBOpuUTCS, YTO “COBMECTHO C KOPEHHBLIMU Hapog4amu rocyaapcTasa NnpuHUMatoT
AENCTBEHHbIE Mepbl B LIeNsX NPU3HAHMA U 3alMTbl OCYLLECTBEHMS 3TUX npas». B oTHoweHun
TPaguUMOHHOM MeauUMHbI B CTaTbe 24 npegycmaTpuBaeTca cnegylouiee: «KKopeHHble Hapoabl
MMEIOT NMPaBo Ha CBOK TPAAMLMOHHYIO MEAULUHY U Ha COXPaHEeHUe CBOen NpakTUKu
BpayeBaHUs, BKNIOYas COXpaHEHE BaXKHENLLNX NTEKapCTBEHHbIX PACTEHUN, XXUBOTHbIX U
MUHepanoBy».

Bceo6was geknapauus npaB YenoBeka

Bceobuwas geknapauusi npae YenoBeka BNSieTCSA KpaeyronbHbIM AOKYMEHTOM B 06nacTtu
6opbObl 3a NpaBa YyenoBeka. [eknapauusi, COCTaBneHHasi NpeacTaBUTENAMUN PasNNYHbIX
NPaBOBbIX M KyIbTYPHbIX TPAAMLMIN U3 BCEX PErMOHOB MMpa, Obina NnpoBo3rnalleHa
"eHepanbHon Accambneei Opranunsauun O6beamHeHHbIx Haumn B MNapwke 10 gekabps
1948 r. B ka4yecTBe 00LLEro cTaHgapTa BCeEX HApPOAOB M Hauun. B Hen Gbinu BnepBbie
npoBo3rnalleHbl OCHOBHbIE NpaBa YenoBeka, noanexatime sceobluen saumre %8,

Ucnonb3oBaHue TPaANUNOHHbIX Bblpa)KeHVIVI KyﬂbTypr/TpaAMuMOHHbIX 3HaHUN
TpaLI,VILI,VIOHHbIe 3HaHUA N Bblpa*KeHNA KyInbTypbl MOT'YT NCMNOJ1b30BATLCA B PA3JNTNMYHbIX Lenax.

Ncnonb3oBaHne TpaanUMOHHbIX 3HaHWUIA UK BbIPaXXeHWIN KyNbTypbl OXBaTbIBAET KOMMEPYECKoe
NNy NPOMBbILLNEHHOE UCMNOMb30BaHNe, 06blMHOE UCNONb30BaHNe, 406GPOCOBECTHOE

168 Cm. http://www.un.org/en/universal-declaration-human-rights/.
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ncnosib3oBaHme, gomMmallHee Ncnosfb3oBaHUE N UCNOJIb3OBaHNE Tpa,EI,MLLMOHHOVI MegununHbl an4a
OXpaHbl 300POBb4A, a Takke UCNoJib30BaHMe B NCClieaoBaTEeSIbCKUX U 06pa3OBaTeJ'IbeIX uenax.

Kommepyeckoe ucrnosb3ogaHue

B topuaunyeckom criosape bnaka TEpMUH «KOMMEPYECKOE MCMONb30BaHME» ONpeaenseTcs Kak
«1CMOMb30BaHWe, KOTOPOE CBSI3aHO C OCYLLECTBIEHMEM UM Pa3BUTUEM AEATENBbHOCTY,
npuHocALen goxon. «HekoMmepyeckoe MCNonb3oBaHME» ONpeaensaeTcs Kak «UCnonb3oBaHne
paguv NMYHOTO YA0BOMLCTBUSA UMW B NPEANPUHMMATENBCKUX LENSX, HE CBA3aHHbIX C
nony4yeHMeM J0Xo4a Unm Bbirofbl, UMW MHOTO BO3HArpaxaeHus»

ObbI4YHOE UCnoIb308aHUE

B TuxookeaHCKOM peauoHasibHOM murnogom 3akoHe om 2002 2oda 06 oxpaHe mpadulyUOHHbIX
3HaHUU U nposeieHul Kyribmypbl TEPMUH «OObIMHOE UCMONb30BaHUEY» OMNpeaensaeTcs kak
«MCMONb30BaHNE TPAAULMOHHBIX 3HAHUI Y BblpaXXEHUI KyNbTypbl B COOTBETCTBMU C OObIYHBIM
NpaBoOM W NPaKTUKON TPaAULMOHHBLIX BNagenbLeBy.

TepMunH «HenpepbIiBHOE 06bIYHOE NCMOMNb30BaHME» XapaKTepusyeT YCTONYMBOCTb U XXUBOW
XapakTep UCMonb30BaHUSA TPaANLMOHHBIX 3HAHUIA U/UNN TPagULMNOHHbIX BblpaXXEHUIN KynbTypbl
KOPEHHbIMW OBLLUMHaMKN B COOTBETCTBUN C X OBObIYHBIM NPaBOM W MPAKTUKON.

LobpocosecmHoe ucrnoib308aHUe

[MpMMeHnTENBLHO K aBTOPCKOMY MNpasy B lopuanyveckom criosape bnaka tepmuH
«4obpocoBeCcTHOE UCNONb30BaHME» ONpeaensaeTcs Kak «pasyMHoOe U OrpaHU4eHHoe
ncrnonb3oBaHve Npou3BeaeHns, OXpaHSEMOro aBTOPCKUM nNpaBoM, 6e3 paspelueHus aBTopa, a
UMEHHO TaKoe, Kak LUTUPOBAaHNE KHUM B KHWKHOM 0B03pEeHUN Unn UCnonb30oBaHWe ee YacTen
B napogun. [Jo6pocoBecTHOE UCNONb3oBaHWE ABASETCH CPeACTBOM 3alUUTbl MPOTUB
006BWHEHWI B HApYLLEHUM NpaB C y4eTOM CreayroLnx onpeaeneHHbIX 3akoHOM (hakTOpPOB:

(1) uenb 1 xapakTep UCNONb30BaHUS, (2) xapakTep NPON3BEAEHMS, OXPAHSEMOro aBTOPCKUM
npasom, (3) maclwTabbl MICNONb30BaHMSA NPOU3BEAEHUSA U (4) SKOHOMUYECKME NOCNENCTBUSA
NCNONb30BaHUAY.

HomawHee ucrnonb308aHue u ucrnosib3oe8aHue 051 0xpaHbl 300p08bs

B topnanyeckom cnosape bnaka TepMUH «gOMaLLHWIA» ONPEeAENnsieTCs Kak KOTHOCALLMNCSA K
Aomy unu cembe; GbiToBoM». B nyHkTe 1 [loxvHckon geknapaumm, kacawoulerica CornawieHus
TPUMNC n obwectBeHHOro 3apaBooOXpaHeHsi, NPU3HaeTCcs «cepbe3HOCTb Npobnem B obnactu
3[paBOOXPaHEHUS, C KOTOPbIMW CTanKMBaeTCa MHOXECTBO pa3BMBatOLLMXCH U HAaUMeHee
pa3BUTbIX CTpaH, 0COBEHHO Tex Npobnem, koTopble ABnstTca cneacremem BUY/CMNOa,
Tybepkynesa, Mansapumn n apyrux anugemMmyeckmx sabonesanu». [anee B nyHKTe 5(C)
OoTMeYaeTcs crneayollee: «Kaxgoe rocygapcTBo-YreH MMeeT NpaBo onpeaensTb, YTO UMEHHO
npeacraenseT cobon HauMoHanbHas YpesBblyanHas cuTyaums n apyrne UCKMYnTENbHO
cepbe3Hble 06CTOATENbCTBA, MPU TOM MOHMMaHUK, YTO KPU3UCHbIE CUTyauun B obnactu
3[paBOOXpaHeHus, B TOM vucne cessaHHble ¢ BUY/CTIOom, TyGepkynesom, manspuen u
APYrMMn anngemMmyeckumm 3abonesaHmsamMum, MOryT NpeacTaBnsiTb CO60M HaLMOHaNbHYO
YpEe3BbIYANHYIO CUTYaLMIO UK OPYrMe UCKIIOYUTENBHO Cepbe3Hble 06CTOATENbCTBAY.

Ucnonb3ogaHue 8 uccriedogamesibckux U obpazosamesibHbIX Uesisix

I'IpmmeHMTeano K naTteHTtam B ropnagn4eckom criosape bnaka TEePMUH «CpenCcTBO 3allUnThlI,

OCHOBaHHbI€ Ha NpUHUUNE NCnofib3oBaHNA B 3KCNEepUMEHTalbHbIX LENAX» onpeaendaeTcd Kak
«CpencTBo 3allnTbl NPOTUB OOBMHEHUN B HapyLweHnn naTteHTHbIX npas, UCnoJib3yemMoe Toraa,
Korga 3anarteéHToBaHHOe M306peTeH|/|e co3faeTcd U UCnoJib3yeTCA UCKIMYNUTESTbHO B HAY4HbIX
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uensax. HecmoTtpsi Ha TO, YTO 3TO CPEACTBO 3aLUUTLI NO-NPEXHEMY NPU3HAETCA B Ka4eCcTBe
TaKOBOro, OHO TOSIKYEeTCS B Y3KOM CMbICIIE U B HACTOsILLIEE BPEMS MOXET NPUMEHSITBCS TONBKO
B OTHOLLEHMM UCCNEAOBaHWI, NPOBOAMMbBIX B LIENSAX NPOBEPKM OPMYIIbl M3006peTEHUNA Y.

Cne/J,yeT OTMETUTb, YTO, XOTH NMpaBa MHTeﬂﬂeKTyaﬂbHOﬁ COBGCTBEHHOCTN U ABMSAOTCS
NCKNOYnNTENbHbIMU NMpaBaMy, B OTHOLUEHUN 3TUX UCKIMIOYUTENbHbIX NMpaB npeaycmMmaTtpuBaroTCA
onpeaeneHHble N3bATUA N OrpaHN4YeHnA. Hanpmmep, B obnactu naTeHToB B HALMOHANbHOM
3aKoHoOaTeNbCTBE pAaa CTpaH npegycmMmaTpmBaroTca onpenerieHHble U3bATUA U orpaHn4YeHna B
OTHOLUEHNN UCKNIOYUTENBbHbIX NpasB, B YaCTHOCTU cneayrowmne:

a) nencTens, coBepLuaemMble B JIMYHbIX N HEKOMMEPYECKUX LIENAX;

b) nencrTeus, coBepLlaemMble UCKINHYNTENbHO B SKCNEPUMEHTAlbHbIX UIA
nccrneagoBaTesibCKUX uenax.

MpuMeHeHne

B ctatbe 2(c) Hazolicko2o npomokosia peaynupogaHusi 0ocmyrna K 2eHemu4eckum pecypcam u
CO8MECMHO20 UCIO/Ib308aHUs Ha cripasedsiueoll U pasHoU OCHO8e 8b1200 om UX MPUMeHEeHUsI
Kk KoHeeHuuu o buonoauyeckom pasHoobpasuu (2010 r.) npuBoguTcsa cnegytollee
onpegeneHve: «npoBeaeHne nccrnegoBaHnii u pa3paboTok reHeTUYeCcKoro n/mnm
BMOTEXHONOrMYECKOro CocTaBa reHeTUYECKNX PECYpPCOoB, B TOM YMCNEe NyTEM NPUMEHEHUS
BuoTexHonornm, kak oHa onpegeneHa B ctatbe 2 KOHBEHLUNY.

MHcTpymeHTapun BOUC npumeHnTEeNbHO K AOKYMEHTaLMmn B 0611acT TpaaULMOHHbIX
3HaHUM

MporpamMbl JOKYMEHTUPOBAHUS MOTYT 3aTparnBaTb BONPOChI MHTENNEKTYanbHON
COBCTBEHHOCTU NPUMEHUTENBHO K HOCUTENSIM TPaAMLMOHHbBIX 3HaHU. B npouecce
AOKYMEHTMPOBAHMA KpariHe BaXXHO BCECTOPOHHE YUYNTbIBaTb €ro NocrneacTsms Ansi npaB
NHTEeNnekTyanbHon cobctBeHHOCTU. MHCTpymeHTapuin BONC npyumMeHUTEnNbHO K
AOKYMeHTauuMmn B 06nactv TpaguuMOHHbIX 3HAHUI NpegHa3Ha4vYeH 4nsa ynpasneHus
NHTEeNNeKTyanbHOM COBCTBEHHOCTLIO B NpoLiecce AOKYMEHTMPOBAHWS, @ TaKKe UCMNONb30BaHNS
3TOro Npouecca B kadecTBe OTNPaBHOM TOYKM AN nepexoda k bonee adhdheKTMBHOMY C TOUKN
3peHnst NPUHOCUMOWN NOMb3bl YNPaBeHNo TPaaULMOHHBIMU 3HAHUAMW B KA4YeCTBE OOHOro 13
MHTENNeKTyanbHbIX U KyNbTYPHbIX aKTUBOB OOLLIMHBI "6,

NHcTpymeHTapuint BONC npuMeHUTENbHO K AOKYMEHTaLMKN B 06racTu TpaguUMOHHbIX 3HAaHWIA
cneumnanbHO NpeaHasHavYeH ans UCNoNb30BaHUS KOPEHHbIMU Hapodammn U MECTHLIMM
ob6wmHamn. OH MOXET Takke oKasaTbCs MONe3HbIM AN APYrMX NUL, U OpraHoB, TakuXx, Kak
rocyaapCTBeHHble cryxawme BeaoMmcts VC, nuua, OTBETCTBEHHbIE 3a NPUHATUE NOSNIUTUYECKUX
peLleHnI, Hay4YHO-UccneaoBaTeNbCKNE YUPEXKAEHNS U yUpEXOEHUS KyNbTypbl, peanuayoLime
MPOEKTbI AOKYMEHTUPOBAHUS.

Korga 3HaHMs 3a00KYMEHTUPOBAaHbI, ANsi UX OXpaHbl MOXHO 3aeNCTBOBATL NpaBa
WMHTENNEeKTyanbHONn COGCTBEHHOCTM U ApYyrMe NpaBoBble MEXaHU3Mbl, OAHAKO yCnex MOXeT
ObITb 06ecneyeH ToNbKO B TOM Crlyvae, ecrnv JOKYMEHTUPOBAHME NPOU3BEAEHO HaAMNEXaLLMM
o6pasom. UHcTpymeHTapun BOUNC npumMeHUTenbHO K AOKYMeHTaLmm B obnactu
TPaAMLMOHHBIX 3HAHUI NPM3BaH NOMOYb OLEHUTbL BO3MOXHbIE BapMaHTbl YCTaHOBNEHNS
OXpaHbl Ha OCHOBE MpaB MHTENNeKTyanbHOM COOCTBEHHOCTH, CNaHMpPOBaTb U peann3oBaTtb
NPUMEHEHME NOAXOO0B N OCYLLECTBIEHME CTpATErNiA B 00NacTu MHTENNEKTYyanbHON
COBCTBEHHOCTM Ha 3Tane AOKYMEHTUPOBaHUSA TPaANLMOHHBLIX 3HAHWIA.

169 MHcTpymenTapuin BOUC npumeHnTenbHO K JOKYMeHTauun B 06nactv TpagmuUMOHHbBIX 3HaHWUIA JOCTYNEH no
apgpecy: https://www.wipo.int/publications/en/details.jsp?id=4235.
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Tunosbie nonoxeHns BOUC-IOHECKO gns HauuMoHanbHbIX 3aKOHOAATENbLCTB 00 OXpaHe
BblpaXxeHU ¢honbKropa oT He3aKOHHOIo UCMNONb30BaHUA U APYrMX HAaHOCALWMX ylepo
AencTBum

Ha coselwaHunn, opraHnsosaHHoM B 1982 r. npu cogencteumn OpraHmsaumm O6beguHEHHbIX
Hauuin no Bonpocam obpasoBaHus, Hayku n kynoetypbl (KOHECKO) n BOUC, KomuteT
NpaBUTENbCTBEHHbIX KCMEPTOB NPUHAN TUMO8bIE MOMOXEHUS. ATU NONOXEHWUs NnpeanonaratT
Mogenb sui generis oxpaHbl B 06nacTn MHTeNnekTyanbHOM COBCTBEHHOCTUN B OTHOLLEHUN
TPaAULMNOHHBIX BblpaXXeHU KyNbTypbl/BbipaxeHuii oonbkiopa, koTopasa nonydunna 4octaTovyHo
LUMPOKOE MCMOonb30BaHWe rocygapctesamu — yuneHamm BOUC.

Turiosble nosoxeHuUs1 Npu3BaHbl obecneunTb HanaHc Mexay oxpaHon BblpaXkeHnin ponbknopa
OT 3noynoTpebneHnit, ¢ 04HON CTOPOHbLI, U CBOBOAOM M MNOOLLPEHMEM AalNbHENLLEro pasBuUTUs
pacnpocTpaHeHuss oorbKknopa — ¢ Apyron. B HUX yunTbiBaeTCs TOT hakT, YTO BbIpaXeHUs
donbkropa CoCTaBNAT XXUBOW OpraHn3m YernoBeYeCcKon KynbTypbl, U HEMb3S OOMYCTUTD,
YTOObI OH 38J0XHYNCS B CAULLIKOM TECHbIX paMKaxX OXpaHbl.

B cooTtBeTCcTBUM C TUMOBLIMU MOMTOXEHUSMU TPAAULMOHHBIE BbIPAXEHUS KYNbTYpbl/BbIPaXXeHUS
onbKnopa OXpaHsATCS OT «HE3AaKOHHOMO MCNOSb30BaHNSA U APYrMX HAHOCALLKX yuep6
aencteuny». B 2000 1 2001 rr. BOUC nposena ob6cnegoBaHue onbiTa rocygapcTs B 0bnacTtu
MCNonb3oBaHuA 1 peanusaunm Tunosbix NonoxeHnn. OT4eT onyGrMKOBaH B Ka4YecTBe
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