MHcopmaumoHHas 3anuckal
no TPaAULMOHHbIM 3HAaHUAM/TPAaAULUMNOHHbLIM BbIPpaXXeHUSAM KYNbTYypPbl
K copokoBomn ceccumn MKIP

noarotosneHa lNpeacenatenem MKIP r-Hom VleHom Moccom

BBegeHue

1. CornacHo maHgaty MKI'P Ha 2018-2019 rr. n nporpamme pabotbl Ha 2019 r., 40-a
ceccusa KomuteTta gormkHa GbiTb NOCBSILLEHA NeperoBopam no TeMaTtmke TpaguLMOHHbIX
3HaHui (T3)/TpagnumnoHHbIX BbipaxkeHun KynbTypbl (TBK) ¢ ynopom Ha yperynupoBaHue
HepeLUeHHbIX U CKBO3HbIX BOMPOCOB U pacCMOTPEHVE BapnaHToB (OpMYyNMpOBOK NpoekTa
HOpPMaTMBHO-MPABOBOro JOKYMeHTa (AOKyMeHToB). Ha 40-1 ceccun, K KOTOpOK S
NnoAroTOBWUN OTAENbHYK MHPOPMALMOHHYHO 3anuncky, 6yayT Takke nogBeaeHbl UTOrm
OOCTUIHYTOro Nporpecca n BblHeCeHa pekomeHngaums 'eHepanbHon Accambnee.

2. A xoTen 6bl HANOMHUTL, YTO B COOTBETCTBUN C JAHHBIM €MY NOPYYEHNEM
CekpeTtapuat 06HOBMN NPOEKTLI BbiNofiHeHHOro B 2008 r. aHanm3a npobenoB B OTHOLUEHUN
T3 n TBK, nogrotoBneHHbie k 37-n ceccun MKIP, 1 noBTOpHO BbINyCTUN ux Kk 40-i ceccum
MKI'P B kavectBe gokymeHToB WIPO/GRTKF/IC/40/7 n WIPO/GRTKF/IC/40/8,
COOTBETCTBEHHO.

3. Ctpemsicb NoMOYb y4acTHMKaM B noarotoBke K pabote 40-1 ceccun MKIP, s
noaroToBuI SaHHY MH(OPMAaLMOHHYIO 3aMMCKy Ha OCHOBE pe3ynbTaToB 06CYyXAeHMI Ha
39-n ceccum MKIP. B Helhn 0606LLeHbI HEPELLEHHbIE, CKBO3HLIE BOMPOCHI, a TaKKe Apyrue
BONPOChI, cBsA3aHHble ¢ T3/TBK.

4, MoauepkmBalo, YTO B3rNsiAbl, U3MOXEHHbIE B HACTOSILLEN 3anUCKe, OTpaXakoT
NCKINIOYUTESTbHO MOE MHEHME N HE YMansaoT NO3NLUM rocygapcTB-41eHoB No obcyxaaemMbiM
Bonpocam. Hactoswas 3anncka HOCUT MHAOPMAaLMOHHBIA XapakTep 1 BBUOY 3TOMO He
nmeeT cTaTyca u He siBnaeTcsa pabodnm JoKymeHTOM ceccum. OHa noaroToBneHa ¢
€ONHCTBEHHOW LIENbIO0 — MOMOYb y4acTHMkaMm 40-1 ceccmm MKITP nogrotoBuThCs Kk paboTe.

5. MpusbiBalo rocygapcTBa-yreHbl pyKOBOACTBOBATLCA COOOPaKEHNAMM rMOKOCTU U
nparmaTuaMa u 00beANHUTL YCUIUSA B LENSIX «A4OCTUXKEHMS AOrOBOPEHHOCTM» (Kak cKa3aHo
B maHgate MKI'P) B oyxe B3anmMoaencTeust U kKoMmrnpommccea.

6. Kak s ykasbiBan paHee, 605bLLMHCTBO BONPOCOB, pacCMaTpMBaeMbIX B AOKYMEHTaxX
no T3 n TBK, no MoeMy MHEHWMIO, HOCAT CKBO3HOW XapakTep. TO eCTb 8 XO4y ckasaTb, YTO B
000MX TEKCTaX COXPAHATCA OO4HM U TE e KOHUEeNTyarnbHble U TEXHMYECKMe BOMNpPOChl. OTO
BMOSMHe Npeackasyemo, yuntbias 005bLloe CX0ACTBO ABYX 06beKkToB oxpaHbl — T3 n TBK.
Tak, KopeHHble Hapoabl — N HE TOSIbKO OHW — JONIroe BPEMS rOBOPUN O TOM, YTO 9TU ABe
npegMeTHble 061acTu ABNATCA B3aMMOCBA3aHHbIMUN 3fIEMEHTAMN €4UHOIO LIeSoro.
OpfHako, npmsHaBasi, YTO B KOHTEKCTE MHTennekTyanbHon cobcteeHHocTun (MC) T3 n TBK
CTaBAT ps PasnMYHbIX BOMPOCOB, CBA3aHHbLIX ¢ VIC, n nctopudeckn paccmaTpuBaroTcs
otaenbHo, MKI'P oo HacTosiLero MOMeHTa B OCHOBHOM paboTarn Hag TeKcTaMu
napannenbHO, HO BCE e MPOBOAMIT MEXAY HUMMK pasnuumne?. ITo o3HayaeT, YTo B psae

1 Mpumeyanune CekpetapuaTta BOUC: Mpeaceaatens MKIP r-H MeH MFocc cocTasun HacToSILLYO
MHOPMALMOHHYIO 3aMmUCKy C LieNbio NOMOYb Y4aCcTHUKaM B noAarotoBke k pabote 40-1i1 ceccum MKITP.

2 CnenyeT OTMETUTb, YTO CKBO3HblE BONPOCHI NpopabaTtbiBanuck Ha 27-i (anpenb 2014 r.), 28-i (uonb 2014 r.),
37-1 (aBryct 2018 r.), 38-11 (aekabpb 2018 r.) n 39-i1 (mapTt 2019 r.) ceccusax MKIP.
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CrnyyaeB OOHM U T€E Xe U O4YEeHb NOXO0XME KOHLENTYarnbHbIE M NPaBOBbIE BOMPOCHI
peLuanucb B ABYX TEKCTaX NO-pasHOMY, U, BEPOATHO, Kakne-To BO3MOXHOCTU 4SS NPsiMOro
COMNOCTaBEHNSI U KOOPAMHAUUKN OBYX TEKCTOB, rae 3To HEOBXoANMO M xenaTenbHo, 6binm
ynyweHbl. OgHako Ha 37-1, 38-11 1 39-n ceccuax MKITP 6binn npuHATHI peLleHnsl, KoTopble
nossonsaT Komutety pabotatb Hag 060MMM TEKCTAaMU OAHOBPEMEHHO U TEM CaMbIM AatoT
BO3MOXXHOCTb BHOCUTb HEOOXOAMMbIE M3MEHEHWSI ANSt COrMacoBaHHOIO,
nocrnegoBaTenbHOMO M KOMMITEKCHOMO YNPOLLEHUST U COBEPLLUEHCTBOBAHWUSI TEKCTOB.

7. B cBeTe pesynbTaToB obcyxaeHun Ha 39-1 ceccumn A npeanarato Ha 40-1n ceccun
yAenuUTb OCHOBHOE BHYMaHue BONpocaM, KacalolwmmMmest 06bemMa oxXpaHbl, UCKIIOYEHUA 1
orpaHuyeHuni. Ecnv no3sonut Bpemsi, MOXXHO Bbinio 6bl BHOBb pacCMOTPETL BOMPOCHI,
KacatoLwmecs uenen n obbekta oxpaHbl (kak T3, Tak n TBK).

8. Mpy paccMOTPEHUN HEPELLEHHbIX 3TUX BOMPOCOB rocyaapCcTBaM-yrieHam
HacTOSITENbHO pekoMeHayeTcs NogyMaTb Hag TeM, JOSHKEH N MeXAyHapOaHbIA JOKYMEHT
(LOKYMEHTbI) NMPOCTO (PMKCUPOBATL KOHLENTYarbHbIE NOMOXEHUS UM BO3MOXKHbIE
MUHUMarbHbIE WU MaKCUManbHble CTaHAAPTLI AN HEKOTOPbLIX KOHLENLUMIA, OCTaBNsAs Ha
YCMOTpEHWe rocyaapcTB Ux 6onee KOHKPETHOE HamnoMHeHMe 1 NOPSAOK UX peanusaumm.

9. TpaauuMoHHbIV NOAX0oa B MeXAyHapoaHbIX AoKyMeHTax no MC 3akntoyarncs B
cormnacoBaHu1 psiaa MexxayHapoaHbIX MUHUMarbHbIX CTaH4apTOB B 061acTh oxXpaHbl U, B
criy4ae Heobxo4MMOCTM U LienecoobpasHoCTU, onpeaeneHn MexayHapoaHbIX NPUHLMMIOB.
MHorre Bonpochkl MOTyT U AOSKHbI pellaTbCsl Ha YPOBHE HaLMOHANbHOro
3aKoHO4ATenNbCTBa, TO ECTb HA MEXAYHAaPOAHOM YPOBHE MPUHUMAIOTCS PeLLEHUs No
HEKOTOPbIM OCHOBHbLIM KOHLieNTyarnbHbIM BonpocaMm, cBsidaHHbIM ¢ VC, B TO BpeMs kak
Gonee «aeTanbHble» BOMPOCHI OCTABMATCA AN YPerynmpoBaHus Ha ypoBHE
HaLMOHarnbHOro 3akoHoAaTenbLCTBa.

DopmynuposKku mekcma no omoesibHbIM 80rpocam

10. Mo nopy4eHuto rocygapcTe-yneHoB Ha 39-i1 ceccumn MKIP? g Takke noarotoBun
HEeCKOmNbKO (hOpMYNMPOBOK TEKCTa MO OTAENbHbIM BONPOCaM, KOTOPbIE BKIMOYEHbI B
NpunoXeHne K HacTosiLen MHOopMaLnoHHOM 3anmncke. C y4eToM TOro, YTO BOMpPOCHI
onpegenennn T3 n TBK, kputepneB oxXxpaHOCNocoOHOCTHN, 06bemMa OXpaHbl U UCKIIOYEHUI U
OrpaHVYeHnin SBNADTCHA B3aNMOCBA3aHHbIMW BONPOCaMK, BCE OHU OXBaTbIBalOTCA
dhopmynmpoBkamMu, NpeacTaBreHHbIMU B MPUIOXEHUN. ITU POPMYITMPOBKN HE SABMAIOTCA HU
npeanoxexHunem MNpeacenarens, HX «TekcTom Mpeacenartens» Kak TakoBbIM, U
npeAcTaBneHbl UCKNIOYMTENBHO B Ka4eCTBE OTBETA Ha 3anpoc, NOyYeHHbIN
Mpeacepatenem Ha 39-n ceccun, B Hagexae obneruntb xo4 obecyxaeHun B pamkax MKIP.

Bonpochbl gnsa paccmotpeHus Ha 40-un ceccun MKI'P

Ob6bem oxpaHbl (cmambs 5 mekcma no T3 u cmambs 5 mekcma no TBK)

11. O6bem oxpaHbl NpegnonaraeT onpegeneHne Toro, Kakne KOHKpEeTHbIe AENCTBUS B
oTHoweHun T3 n/vnu TBK cneayet 3anpetutb nnun npefoTBpaTUTb U/UNU Kakme Buabl
ywepba, HaHocumoro T3 n/nnu TBK, gomkHbl paccmatpmBaTthbCs B 4OKYMeEHTax no T3 u
TBK, aHanornyHbix gokymeHtam rno VIC. B Tekcte no T3 npeactaBneHbl YeTbipe
anbTepHaTUBHbIE BapuaHTa, B TO BpeM4 Kak B TekcTe no TBK — Tpu BapuaHTa.

12. MKI'P moxeT noxenaTb BHECTU SCHOCTb B BONPOC O Haanexawem nogxoge (T.e.
OygeT 970 noaxon, OCHOBaHHLIN Ha YCTAHOBMEHUN NpaB, NOLAX04 OCHOBAHHbIN Ha

3 CM. NyHKTbI 181 1 197 npoekTa oT4yeTa 0 39-i ceccum MKIP.
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NPYMEHEHUN MeP, NN coveTaHne 3TUX AByX noaxonos). [pun noaxoae, OCHOBaHHOM Ha
ycTaHoBreHun npas, 6eHeduymnapam 6yayt npeaocTaBnATbCA npaea, KOTOPbIMU OHU MOTYT
Nosib30BaTbCS UMM OCYLLECTBASATbL B MPUHYOUTENbHOM NOPSAKE; NpU Nogxoae, OCHOBAaHHOM
Ha NpMMEHEeHUn mep, rocygapcTeam NpeanucbiBaeTcs NuLb NPeaycMoTpeTb «Mepbl» Mo
oxpaHe T3/TBK, koTopble MOryT BKIOYaTb LUMPOKUI KPYr NPaBOBbIX Y MPaKTUYECKNX,
rpakgaHCKMX U YrornoBHbLIX BapUaHTOB.

13. MKIP moxeT Takke noxenartb 06cyauTb ypoBEHb AeTanusauum, 4O KOTOPOro
Heo6xoauMOo JONTN B MEXAYHAPOAHOM AOKYMEHTE, U Ty rpaHuuy, Ha koTopoun byaeT
BCTynaTb B AeNCTBUE HaUWOHarbHOe 3akoHoA4aTenbCcTBO. M B 9TOM cny4vae Takke ecTb ABa
nogxoda: oguH 3akslo4aeTcs B TOM, UTOObI AaTb rocygapcrBaMm MakcMmarbHyo cBoboay
npw onpegeneHnn obbema oxpaHbl B pamKax AeUCTBYOLEro HaLuMOHanbHOro 1
BHYTPEHHEro 3aKoHoAaTeNnbCTBa U MHbIM 06pa3oMm; apyron siBnsetcs bonee
OeTanv3npoBaHHbIM U pernamMmeHTUpOBaHHLIM Ha MeXaQyHapoO4HOM YpOBHE Ans
obecnevyeHns MakCMmarbHOro CorfacoBaHmsl HaUuMOHarbHbIX PEXNMOB. YTO KacaeTcs
nocnegHero noaxoga, To cnegyet OTMETUTb, YTO Ha HaLMOHAaNbHOM YPOBHE CYLLECTBYIOT
CYLLLeCTBEHHbIE pa3nnymsa B TOM, kakuMm 06pa3oM, Takme MexaHu3Mbl Kak opuLmnanbHble
O0roBopbl 1 0coboe oTaenbHOE 3aKoHO4AaTENbLCTBO (HanpMmep, CMCTEMa MHOTOYPOBHEBOTO
npaea COGCTBEHHOCTM Ha 3eMIIi0 B ABCTpanvm) OXpaHaKT npaBa KOPEHHbIX Hapo4oB U
MECTHbIX OOLLMH.

14.  Takke Heo6xoaMMO NPOBOAUTL pasnuyve Mexay UMyLEeCTBEHHbIMU U
HeMMyLLLeCTBEHHbIMM NpaBamn. Hanpumep, cornacHo aBTOPCKOMY NpaBy, UMYLLECTBEHHbIE
npasa No3BONSAIOT NpaBoobnagaTento nonyyatb GUHAHCOBOE BO3HArpaxieHue 3a
1Crnonb3oBaHWe ero NPou3BeaAeHN ApYrMMK, B TO BPEMS Kak HEMMYLLLECTBEHHbIE NpaBa
npegycmaTpuealoT NpaBo aBTopa TpeboBaTb NPU3HAHUS ero aBTOPCTBA Ha NPOM3BEeAEHME U
BO3pakaTb NPOTUB NOGOro U3BPAaLLIEHNS UMM UCKAXKEHWUSI UM MHOTO U3MEHEHUS
npousBeaeHus], a Takke Ntoboro MHOro A4eNCTBUS, yMansoLero ero JOCTOMHCTBO, KOTOpble
Mornu 6bl HaHeCTU ywepb ero YecTy unu penyTauumn asTopa.

15. B TeueHune Heckonbkmx net MKIP o6cyxaan Tak Ha3biBaeMbIi MHOrOYPOBHEBbI
noaxop (Takke MMeHyembIn «andepeHLMpOBaHHON OXPaHOW» ), KOTOPbIN NO3BONSET
npegocTaBnsaTb NpaBoobnagatensm pasnuyHblie BUAblI UM YPOBHM Npas Unn mMep, B
3aBMCUMOCTU OT XapakTepa 1 ocobeHHOCTeN obbekTa OXpaHbl, YPOBHS KOHTPOIS,
coxpaHsiemoro 6eHeduumnapamm, 1 CTeneHn pacnpocTpaHeHnss 06 bEKTa OXpaHbl.

16. MHoroypoBHeBbIM nNoaxon npegycMmatpmeaeT anddepeHLMpPOBaHHYO OXpaHy BCEro
cnektpa T3/TBK, wunpoko pacnpocTpaHeHHbIX/AOCTYMNHbIX LUMPOKOW OBLLLECTBEHHOCTU, UK
T3/TBK, coxpaHsieMble B TanHe, CBSILLEHHbIE, HEM3BECTHbIE 3a nNpeaenamm OOLWNHbI K
HaxoasLmecs noa KoHTponem 6eHeduLmapos?.

17. [aHHbIN Noaxoa npeanonaraeT, YTo K HekoTopbiv hopmam T3/TBK (Hanpumep,
COxpaHsiemMble B TalHe u/unu cesileHHble T3/TBK) MoryT npuMeHATbes UCKNIoYUTENbHbIE
9KOHOMMYECKME NpaBa, B TO BPEMS Kak, Hanpumep, B OTHOLLEHWN NyONNYHO AOCTYMNHbIX UN
LWnpoko n3secTHbIX T3/TBK, aBTOPCTBO KOTOPbLIX MNO-NPEXHEMY MPUNUCBLIBAETCA TEM UNN
WHbIM KOPEHHbIM HapoAam 1 MECTHbIM O6LUMHaM, MOXET NPUMEHATLCA MOAENb,
OCHOBaHHas Ha HEMMYLLECTBEHHbIX NpaBax.

18. XoTtenocb 66l HANOMHUTL, YTO MHOTOYPOBHEBbIN NOAX0A OblNM MCMONb30BaH 1 B
cambIx nepsbIx pegakumax Tekcta no TBK, HaunHas ¢ gokymeHTa «OxpaHa TpaauLUMOHHbBIX
BblPa)XeHWU KynbTypbl/BblpaXeHWi hoNbKIopa: NEPECMOTPEHHbIE LENy U NPUHLINMbI»
(WIPO/GRTKF/IC/9/4). B aTtom fokymeHTe duryprposanu criegyrowme kateropun TBK:

4 CM. pokymeHT WIPO/GRTKF/IC/17/INF/9 (Cnucok 1 kpaTkoe TeXHUYecKoe NosicHeHUe pasnuyHbix oopM, B
KOTOPbIX MOXHO HaWTV TPaAULMOHHBIE 3HAHNSA).
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TBK, nmetowme ocobyto 4yXOBHYIO UMK KYNbTYPHYHO LIEHHOCTb Uinn 3Ha4veHue; gpyrne TBK
(T.e. He BOoWeLWMe B MEPBYIO KATEropuIo); U coxpaHaemble B TaiHe TBK. ocynapcteam-
yfieHaM pekoMeHayeTCd O3HaKOMUTLCS C 3TUM JOKYMEHTOM, MOCKONbKY B HEM Takxke
cogepxarcs KOMMeHTapumn, nogpobHO pasbsCHSALWME NpeaaraemMblii ypoOBHEBBIN NoAX0S4,.

19. N xota atoT Bonpoc 6yaet pewatb MKIP, s cunTtato, 4to anddepeHumpoBaHHas
OXpaHa B BMOE MHOrOypOBHEBOIro NOAxoAa AaeT BO3MOXHOCTb OTpasnTb BanaHc,
ynomsiHyTbin B MaHgate MKIP, n aBnsietca HeoTbeMnemMon YacTtbio cuctembl MC.
YnomsHyTbin 6anaHc sensgeTtcs 6anaHcoM nHTepecoB obnagartenen npae VIC, ¢ ogHon
CTOPOHbI, U LUIMPOKOW 0BLLIECTBEHHOCTU, BKNtoYas nonb3osatenen C n noBTopHO
ncnone3yowmx VIC, ¢ gpyron CTOpOHbI.

20. B koHTekcTe T3 anddepeHumpoBaHHaga oxpaHa, npegycmaTpusaemas
MHOrOypOBHEBbLIM MOAXOA0M, MO3BONSAET 4ENCTBOBATbL C yHETOM pearniun CyLecTBYLNX
pasnMuuin Mexagy coxpaHsiemMbiMy B TarHe T3, Y3KO M LUMPOKO pacnpocTpaHeHHbIMK T3,
KoTopble onpeaensaTcs B pasgene «Mcnonb3oBaHne TepMuHOB» (cTatba 1). [Ans
onpegeneHnsa yrnomsiHyTbIX YPOBHEN rocygapCTBaM-yrieHam HacToOATENbHO pekoMeHayeTcA
TWaTenbHO NpOaHanM3npoBaTh, Kakne KpUTepumn aktTyanbHbl U AOSHKHBI MICNONb30BaTbCS B
KoHTekcTax T3 n TBK. lNpu atom cneagyeT y4ecTb peanmCcTMYHOCTb U NPaBoBbIe
nocneacTeusa npeasniaraemMelx ypoBHen. Kpome Toro, MMeeT CMbICN OTMETUTb, YTO
KpuUTEepun, KOTopble MoryT ObiTb akTyanbHbl B KOHTEKCTe T3, Heobs3aTeNbHO NPUMEHUMbI B
oTHoweHun TBK, n Hao6opoT.

21. B cBs3u ¢ Tem, 4TO B TekcTe no T3 gaHbl onpeneneHnsi coxpaHsembix B TanHe TBK
cBsleHHbIX TBK, rocygapcTBa-yneHbl MOryT noXesnatb paccCMOTPETb BOMNPOC O
Heob6XoaNMMOCTM BKMOYEHUST onpeaeneHnii coxpaHsiemblix B TaHe TBK n ceaweHHbix TBK.

22. Ecnu npeanoxeHne o Tom, 4TOGbI COrnacoBaTth BKITHOYEHME B TEKCT APYrUX
6eHedmumapoB (Takmx Kak rocygapcrtea unm Hapodpl) ¢ pasHbiM 06bEMOM OXpaHbl,
BCTPETUT NogaepxKy, notpebyeTcsa TwaTenbHO NpoaHanuanpoBaTth, Kakne npaea cnegyet
npeaocTaBuTb 3TUM KaTeropmsam 6eHeduumnapos.

UcknroyeHus u oepaHudeHus (cmambsi 9 mekcma no T3 u cmamesi 7 mekcma rio

1BK)

23. TexcT no T3 BkNto4aeT Tpu anbTepHaATMBHbIX BapmaHTta, a Tekct no TBK — yeThipe.
B aTnx BapuaHTax oTpakeHbl ABe criefyloLlme KoHLenTyanbHble No3nLnn:

e obecneuntb Ha HaLMOHaNbLHOM YPOBHE TaKyto rMBKOCTb, KOTopas no3sonuna 6ol
rocygapcteam caMyMM NpUHUMaTb PeLleHnst B OTHOLLIEHUN UCKITIOYEHUI 1
orpaHvyeHunn (anbTepHaTnBHbIE BapuaHTbl 1 1 3 TekcTa no T3 n anbTepHaTUBHbIE
BapuaHTbl 1, 2 n 3 Tekcta no TBK);

e CHOPMYNMPOBaTb PAaMOYHbIE NMOMOXEHNSI U COCTaBUTb CMINCKM OBLLUX 1
crneumnanbHbIX UCKITIOYEHMI, C MOMOLLBIO KOTOPbIX rOCYyAapCTBa-yneHbl 6yayT
OCYLLECTBMATb PerynmpoBaHme Ha HauMOoHanbHOM YpOBHE (anbTepHaTUBHbIN
BapuaHT 2 Tekcta no T3 n anbTepHaTuBHLIN BapuaHT 4 Tekcta no TBK). Obwme
NCKMIOYEHMS BKIOYAIOT 3NeMeHTbl TPaaMLUOHHOW TPEXCTYNEHYaToON NPOBEPKM,
npegycMoTpeHHon B bepHckon KoHBeHUMN B pegakumm 1971 r., 1 KOMNOHEHTHI,
OCHOBaHHbIE Ha UCMOMb30BaHMN HEMMYLLECTBEHHbIX NpaB (MpuU3HaHue
6eHedmumapoB, NCNonb3oBaHNe 0b6beKTa oxpaHbl 63 0CKOPOUTENBHOTO OTHOLLEHMS
kK 6eHedunumnapam n cobnogeHne 4oO6pOCOBECTHOM NPaKTMKK). UckniodeHns n
OrpaHNYeHust, KOTopble AOSMKHbI OblTb BKMOYEHbI UK pa3peLLeHbl, (oUrypupyoT B
rpynne crneumnarnbHbIX UCKITHYEHU.
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24, Ncxoas u3 Toro, 4To nNpum onpegeneHun obbema oxpaHbl MOXeT OblTb MCMOSb30BaH
MHOIOYpPOBHEBbIV NOAX04, HEKOTOPbLIE Aenerauuy 3aganu Bornpoc, He CTOUT NN Takke
NPUMEHUTb YKa3aHHbIV NOAX0A B paMKax NOSIOKEHUN 06 UCKIIOYEHUSIX U OrPaHUYEHMSIX, TO
€CTb He JOMKHbI NN UCKIoYaeMble AENCTBUS PasfIMYHOro YPOBHS OTpaXaTb pasfnyHble
BMObl 06 LEKTOB OXpaHbl M YPOBHM NPUMEHSIEMBIX K HAM NpaB. [ocynapcTBa-yneHbl,
BO3MOXHO, MOXenawT pacCMOTPETb 3TOT NOAXOA.

Lenu (cmambs 2 mekcma no T3 u cmambs 2 mekcma rio TBK)

25. Llenu kpaitHe BaxHbI AN pa3paboTKy NOCTaHOBMSOWEN YacTu Moboro AOKyMeHTa,
MOCKOMbKY OHW pacKkpblBalOT €ro 3aMbICeN U NpegHa3Ha4YeHue.

26. Kak paHee otmeuan MKIP, oxpaHy T3 n TBK cnegyet obecneuvnBaTb He pagn
OXpaHbl KaK TakoBOM, T.€. caMoLenu, a paan ee UCNosnb30BaHNs B Ka4ecTBe CpeacTBa
peanusaumv Hagexn n YasiHUM COOTBETCTBYHOLLUMX HAPOAOB U OBLLMH U peLLeHns
HaUMOHarnbHbIX, PErMoHarnbHbIX U MeXOYHapOAHbIX MONNUTUYECKNX 3adad. To, Kakum
o6pasom 6yayT noaroToBneHbl U chopMynNMpPoOBaHbl MeXayHapoaHbIe HOPMaTUBHO-
npaBoBble JOKYMEHTbI, B 3HAYUTENbHON CTeneHn ByaeT 3aBUCETb OT 3a4ad, KOTOPble OHU
OyayT npu3BaHbl pelaTb. [103ToOMy KIoYeBOM NepBoOHaYanbHbIA 3Tan paspaboTkm nwboro
MeXAyHapO4HOro HOPMaTMBHO-NPABOBOro AOKYMEHTA NN JOKYMEHTOB Ansi obecnevyeHuns
oxpaHbl T3/TBK 3akntovaeTcst B onpegeneHnn COOTBETCTBYHOLNX MOMUTUYECKMX LiENEN.

27. O6a TekcTa, no T3 n TBK, coagepxat Tpu anbTepHaTMBHbIX BapuaHTa.

28. MKIP cnegyeTt paccmMoTpeTb BO3MOXHOCTb paumMoHanu3auum TEKCTOB C TEM, YTOObI
COCpPEeAOTOUNTb BHMUMAHME Ha OBLLMX, EMKMX OCHOBHbIX LIENSX AOKYMEHTa (JOKYMEHTOB),
nmeroLmx oTHowweHue k VIC. B Wwmnpokom nnaHe npumepamu Lienen, Kotopble
cocpenoTodeHbl Ha Bonpocax MIC, MoryT cnykutb npegoTepalleHne
HECaHKLMOHMPOBAHHOMO N/MNN HEKOMMNEHCUPYEMOTro Ucnonb3oBaHna T3 n TBK n
npegoTBpalleHne owmbovHoro npegoctasnenuns npas NC.

29. Mpn aHanu3e aTNX anbTepPHATMBHbIX BapUaHTOB rocyAapcTBa-ysieHbl Mornm Obl
B3MMSAHYTb Ha Lienn co BCeX NO3nLUUIN, B YaCTHOCTU ¢ no3uumm 6eHedrumnapos,
nonb3oBaTesien 1 LUMPOKON 00LWECTBEHHOCTHU, MPMHMMAdA BO BHUMaHME TOT dakT, 4To
TeKylime anbTepHaTMBHbIE BapuaHTbl, Kak NpaBunio, BbipabaTbiBalOTCA C NO3MLMM OLHON-
€ONHCTBEHHOW CTOPOHbI.

30. HekoTopble rocygapcTea-yneHbl NPeanoXunu npusHaTbe «<HEobXoaMMOCTb OXPaHSTb,
coxpaHaTb 1 oborawatb obuiecTBeHHoe aocTosiHue». Kpome Toro, MKI'P moxeT noxxkenatb
paccMoTpeTb HEOHOXOAMMOCTb OTPaKEHUS B LIENAX B3aUMOCBSA3M C OOLLECTBEHHbBIM
JoctosiHueM. B yacTHoOCTU, rocygapcTBa-yneHbl MOryT noxeraTtb pacCMOTpeTb
BO3MOXXHOCTb BKITHOYEHMS 9TOr0 BONpoca B npeambyny 1 He BblAENSATb €r0 B KAYecTBe
OTAENbHOM Lienn, y4nTbiBasi Npu 3TOM, YTO «OOLLIECTBEHHOE AOCTOSIHUE» ABNAETCA
HeoTbeMIieMon YacTbio cuctembl VC.

Kpumepuu oxpaHocriocobHocmu (cmambsi 3 mekcma o T3 u cmames 3 mekcma

rno TBK)

31. B xoge 39-1n ceccumn MKIP 3a uckntodeHnemM BonpocoB, KacaroLMXCsl BKIIOYEHNS
KpuUTepus nepuoga BpeMeHu, Obinn ycoBepLUIEHCTBOBaHbLI U NMOYTU COrnacoBaHbl KpUTEPUN
oxpaHocnocobHoctn T3 1 TBK. OgHako v B aTon obnacTtu cknagbiBaeTca cutyaunst Ans
OOCTWXKEHMSI BO3MOXHOro Komnpomumcca. Kpome Toro, ycraHoBneHa onpegernieHHasi CBssb C
00BbEKTOM OXpaHbl B pe3dynbTaTe YCOBEPLLUEHCTBOBaAHUSA 0obLLEro onpeneneHns obbekTa
oxpaHbl B oTHoweHun T3 n TBK B cnucke TepMmHOB. M XOTSA 9TV onpeaeneHuns eLle He
COrnacoBaHbl, N0 HAM Takke NPOUCXOaUT CONMMKEHNE NO3ULMIA.
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32. Ecnu Ha 40-1n ceccum no3BonNuT Bpems, YneHbl KomuteTa MOryT noxenatb caenatb
NonbITKY AOCTUYb KOHCEHCYCA MO BOMPOCY O KPUTEPUSIX OXPaHOCMNOCOBHOCTN U CBA3AHHbIX C
HUMM onpeaeneHnsax oobeKkTa oxpaHsbl.

Opyrue Bonpochol

[MpeambynalBeedeHue

33. Mpeambyna He ABNAETCS YaCTbl NOCTAHOBAIOLLErO TEKCTa MHOrOCTOPOHHErO
OOKYMEHTa, XOTSl OHa MOMOraeT B TOSIKOBAHUW MONTOXXEHNI NOCTAaHOBAAOLLEN HYacCTw,
packpbiBasi KOHTEKCT LOKYMEHTA N HamepeHue paspaboTynkoB. PopmynmpoBka 06bIMHO
nony4aeT oTpakeHve B BUAE NPUHLMMNOB, HE3ABUCUMO OT TOrO, ABMSETCA NN JOKYMEHT
AeKnapaTUBHbIM UIK IPUANYECKN 064A3bIBalOLLMM ANS TeX, KTO ero patnduumpoBan nnm K
HeMy MpUCOeaMHUICS.

34. TpuauaTtb BocbMasi ceccust MKITP nobunacbk cornacoBaHHOro, nocrneaoBaTenbHOro 1
KOMMJIEKCHOro yCOBEepLLUEHCTBOBaHUA pa3gena «lpeambyna/BeeaeHne» B TEKCTE Kak No
T3, Tak n TBK.

35. MKI'P mor 6bl 4ONOMHUTENBHO NPOBEPUTH, HACKONBKO 3TV NOMNOXEHUS aKTyarbHbl, 1
noaymaTthb, Kakme 13 3TUX KOHLEenuMn MMeroT caMoe HenocpeacTBeHHoe oTHoweHune K VC,
nockonbky maHgat KomuteTa npegycMmaTpvBaeT JOCTUXEHUE JOrOBOPEHHOCTH MO
MeXayHapo4HOMY NpaBOBOMY AOKYMEHTY (4okymeHTam) B obnactu UC, koTopbliv
obecneunt cbanaHcmpoBaHHyo N adbdekTnBHYO oxpaHy T3 n TBK.

OnpedeneHue mepmMuHa 'HezakoHHoe rpuceoeHue' (cmambs 1 mekcma no T3)

36. B o6oux Tekctax (no T3 n TBK) ynommHaeTcsa koHUenuusa «He3akoHHOro
npuceoeHus». Tekct no T3 coaepXxuTt npegnaraemoe onpeaerneHne He3akoHHOro
NPUCBOEHUS, B TO BpeMs Kak B TekcTe no TBK ero HeT. KoHuenumsa He3akoHHOro
npuceoeHus Takke paccmatpusaetcs MKIP B cBa3n ¢ reHeTudeckummn pecypcamm (P),
XOTS 4O CuX nop 4YneHbl KomuTteTa He BbipaboTanu cornacoBaHHOM NO3ULMM O COAEPKAHUN
3TOro TepMUHaA N HEOBXOAMMOCTU BKINIOYEHUS CneumanbHOro onpegeneHns B JaHHOM
KOHTEKCTe.

37. MKI'P mor 66l paccMoTpeThb LienecoobpasHOCTb BbipaboTkn onpeaeneHns
He3aKoHHOro nNpuceoeHnsa B kKoHTekcTe T3 n TBK n BoO3MOXHOCTbL «406pOCOBECTHOIO
TOJIKOBaHUS €ro 3Ha4yeHusi B COOTBETCTBUM C OObIYHBbIM 3HAYEHNEM, NPpUaaBaeMbIM AaHHOMY
TEPMUHY B €ro KOHTEKCTE, a Takke B CBETe 00beKTa 1 Lenen Aorosopa (4oroBopoB)»°.

38. XoTenocb 6bl Takke OTMETUTb, YTO B TEKCT cTaTtbk 1 no T3 — Hapsay ¢
paccmaTpuBaeMbIM OnpeaenieHneM — BKINOYEHbI onpeaeneHns «HenpaBoMepHoe
NCMorb30BaHNE», «HE3aKOHHOE NPUCBOEHME» U KHECAHKLMOHMPOBAHHOE UCMOSb30BaHUE.

K cTtaTtbe 2 B 060omx Tekctax no T3 1 TBK nmetotca CHOCkM, B KOTOPbIX JaeTcsa onpeaeneHne
«HECaHKLMOHNPOBAHHOIO UCMOSb30BaHUSA» U KHEKOMMNEHCUPOBAHHOMO UCMONMb30BaHUNAY.
MpeacTtaensaeTcs LenecoobpasHbiM BEPHYTLCS KO BCEM 3TUM TEPMMHAM, KaK TONbKO
yAacTcsa NPOSICHUTL Apyrne BOMnpochl.

OnpedesieHusi mepMuHo8 «obuecmeeHHoe 0oCcmossHUE» U «nybnuyHo docmynHbIU»
(cmambsa 1 mekcma no T3 u cmambsa 1 mekcma o TBK)

5 CM. cTaTbio 31 BeHckoli KOHBEHLIMK O MpaBe MexayHapoaHbIX 4oroBopoB 1969 r., KoTopas rnacuT: «[ajorosop
[OOMKEH TONKoBaTbCs AJOOPOCOBECTHO B COOTBETCTBUM C OObIYHBIM 3HAaYEHUEM, KOTOpoe cneayeT npuaatb
TepMyHaM JOroBopa B MX KOHTEKCTE, a Takke B CBeTe 0ObeKTa 1 Lener Jorosopa..
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39. Ha 27-11 ceccum MKI'P B TekcTel no T3 u TBK 6b1no BkntoueHo onpegenexHme
TepMuHa «0bLLEeCTBEHHOE AOCTOsIHME». JTa OCHOBOMNOAraLwas KoHLEeNunsa siBnseTcs
HeoTbeMIeMOoM YacTblo 6anaHca, Ha KOTOPOM ocHoBaHa cuctema NC. UckniounTtenbHble
npasa ypaBHOBELLEHbI MHTepecamMu Nofnb3oBaTenemn 1 LWMPOKon 0bLLEeCTBEHHOCTU C Lienbio
pasBUTUSA U CTUMYNMPOBaHUSA NOCNeayoLWNX MHHOBALMA 1 TBOpYeCcTBa 1 obecneyeHmns
A0CTyna K Npoun3BefeHNaM 1 n300peTeHnsiM N0 OKOHYaHUN CPOKa UX OXPaHbl.

40. B HacTosiwmin momeHT B cTaTbe 1 Tekcta no TBK cogepxutcsa gBa anbTepHaTMBHbIX
BapuvaHTa OTHOCUTENbHO NCMOSb30BaHNS TEPMNHA «0bLLIECTBEHHOE AOCTOsIHME». B nepBom
BapunaHTe npeanaraeTcs onpeaeneHne TepMnHa «obLLEeCTBEHHOE JOCTOSIHUEY, 8 BO BTOPOM
NPOCTO NPUBOAUTCS CCbIfIKa Ha onpedeneHne aHHoro TepMmnHa B HauMoHabHOM
3akoHoaaTtenbcTBe. TekcT no T3 Bko4vaeT onpeneneHne obLLeCTBEHHOrO A0OCTOSAHUS,
KOTOpOE aHanorn4yHo onpenenenunto n3 tekcta no TBK, 3a uckno4YyeHmnem Toro, 4Yto
onpegeneHne obLLEeCTBEHHOro AOCTOSAHUSA B TekcTe No TBK cooepXmuT ynomMmHaHue
«MaTtepuarnbHbIX 1 HeMaTepuarnbHbIX LEHHOCTENY, B TO BPEMS Kak B TekcTe no T3
YNOMMHAKTCA TONbKO HemMaTepuarnbHble ueHHocTh. MKIP mor 6bl paccMoTpeTb BONPOC O
cornacoBaHuu onpegeneHnin B AByx TEKCTaX.

41. XoTa KoHuenuusa obLecTBEHHOro 4OCTOSHNS U BaXkHa ANsi NOHUMaHWUSI B3aMOCBSI3U
NC n T3/TBK 1 gna dhopmmnpoBaHns cbanaHcnmpoBaHHOM 1 3 EKTUBHOM CUCTEMbI OXPaHbl
T3 n TBK, aHanornyHon cucteme oxpanbl IC, npeumyLectBa pa3paboTkm KOHKPETHOMO
onpeneneHnsa obLLEeCTBEHHOIO AOCTOSIHUS 1 ero BKITtoueHus B 4okyMeHThbl no T3 n TBK He
ACHbI. A cumTato, 4TO BblipaboTka onpeaeneHns obLeCTBEHHOro JOCTOSAHNS CBA3aHa C
Maccow TpyaHOCTen 1 ByaeT MMeTb CyLLEeCTBEHHbIE U Aaneko nayLlmne KoHUenTyanbHble
nocneacTeus, Bbixogsawme ganeko 3a pamkmn MKIP.

42, KoHuenuusa «obLecTBEHHOE JOCTOAHUE» TaKXKe CBsA3aHa C MOHUMaHUEM CMEXHOMN
KOHLLENUMM «NyBrMYHO AOCTYMHbIN»®. 3TOT TepMUH OAMHAKOBO OnpeaerieH Kak B TEKCTe Mo
T3, Tak u B Tekcte no TBK.

OnpedesieHUe mepMuHa «ucrnosib3oeaHue/npumeHeHuUe» (cmamesi 1 mekcma no T3
u cmambsi 1 mekcma o TBK)

43. B TekcTbl no T3 n TBK BkoYEHbLI CX0XME onpeneneHnst TepMmnHa
«ucrnonb3oBaHne/npumeHeHne». OnpeaeneHne B Tekcte no TBK Obino 3ammcTeoBaHo n3
TekcTa no T3, n He COBCEM ACHO, AENCTBUTENBHO N OHO ByaeT npumeHnmo K TBK.

44, Kak 6bI1no ykasaHo ogHom 13 generauun Ha 27-n ceccum MKIP, onpegenexne
NCNoNb30BaHNS/NPUMEHEHMSA KacaeTCsl MCMNOSTb30BaHNS BHE TPaAMLMOHHOIO KOHTEKCTA.
OpHako hopMynupoBKa «MCnonb3yrT» B anbTepHaTUBHOM BapuaHTe 2 B cTaTbe 4 TekcTa
no TBK u B ctatbe 5 06oux TekctoB (no T3 un TBK) kacaeTcsi ucnonb3oBaHus
GeHedmumapamm. VMHaye roBops, B pasHblX YacTAX TEKCTOB OAHO M TO Xe CIIOBO MMeeT
pa3Hoe cmbicnoBoe HanonHeHne. MKIP, Bo3aMOXHO, noxenaeT HanTn cnocob nsbexatb
nyTaHuLbl, KOTOPas MOXET BO3HUKHYTb MO 3TOW NPUYMHE.

BeHeuyuapbl (cmambsi 4 mekcma no T3 u cmames 4 mekcma o TBK)

45, CoBepLUEeHHO ACHO, YTO N0 AaHHOMY Bonpocy cornacusa HeT. Oba TekcTa, no T3 u
TBK, cogepxat Tpu anbTepHaTUBHbLIX BapuaHTa.

6 OTa KoHUenuus paccmaTpuBaeTcsl, B YacTHOCTH, B gokymeHTe WIPO/GRTKF/IC/17/INF/8 («HdopMaLmoHHas
3anvcka o0 3Ha4YeHUn TepMnHa "06LLECTBEHHOE AOCTOSIHNE" B CUCTEME UHTENSEKTYanbHOW COBGCTBEHHOCTH C
0CO6bIM aKLEHTOM Ha BOMPOCHI OXpaHbl TPaAULMOHHBLIX 3HAHUIA Y TPAAULMOHHBIX BblpaXeHWU KynbTyphbl/
BblpaXeHun ponbkrnopa»). Cm. Tarke gokymeHT WIPO/GRTKF/IC/38/INF/7 («I'noccapuii OCHOBHbIX TEPMUHOB,
OTHOCSILLMXCS K MHTENNEKTYarnbHOM COOGCTBEHHOCTU, FEHETUYECKMM pecypcaM, TPaaNUMOHHBIM 3HAHUSM 1
TPAOVLMNOHHBIM BbIPAXXEHUSAM KYNbTYpbI»).
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46. OgaHu generaumn TBepAo yoexaeHbl, YTO egUHCTBEHHbIMK BeHedmumapamm
OOJKHbI ObITb KOPEHHbIE HAPOAbLI N MECTHbIE OOLLMHBI, TOr4a Kak Apyrne cHMTaroT
HeobXoaUMbIM — y4nTbIBast 6OMbLUME PACXOXAEHUA HALMOHAIbHbBIX 3aKOHOB U KOHTEKCTOB,
B KOTOpbIX ynomuHatotest T3 n TBK, obecneunts BO3MOXHOCTb AN MaHeBpa B
KOHLeNTyanbHOM MiaHe, YTO NO3BOSNIIO Obl Y4eCTb 3TW pasnnums. XoTs B obwem nnaHe
YYaCTHUKM NeperoBopoB COrfacHbl C TEM, YTO OCHOBHbIMU BeHedmumapamm 4OMKHbI ObITb
KOpPEHHbIE HapOabl U MECTHbIE OBLLUHBI, CYLLECTBYIOT pasfinyHble MHEHNS OTHOCUTENBHO
npusHaHuga gpyrmx 6eHednunapoB, TakMx Kak rocygapcrea 1 Hapoabl.

47. "ocymapcTBa-yneHbl, BO3MOXHO, NOXeNarT nogyMaTb Haj TeM, He OCTaBUTb M Ha
YCMOTPEHME HaUMOHaNbHOro 3akoHoA4aTenbCTBa onpegerneHne tTepMmmHa «beHeduumapbl» ¢
y4eTOM pasnuU4YHbIX CUTyaunin, cBa3aHHbIX ¢ Bnagensuammn T3/TBK Bo BcemM Mupe, KOTOpbIE,
Kak npeacTaBnaeTcsl, oTpaKeHbl B pasHblX anbTepHaTMBHbIX BapuaHTax.

48. Monarato, 4TO B TEKCTaX NO-NpexHeMy HeobXxoanMO NPOSICHUTL B3aUMOCBA3b
oTAenbHbIX KOHLENUni, a UMeHHo: (i) 6eHeduumapsl; (i) npaBoobnagartenu; u
(iii) ynpaBnsiowue npaBamm (paccmaTpmBaloTCS HKE).

CaHkyuu, cpedcmsa npasosol 3awjumsbl U ocywecmeneHue npas/npuMeHeHue
(cmambss 6 mekcma o T3 u cmambsg 10 mekcma no TBK)

49, TexkcTbl Nno T3 n TBK cogepxat psig pasnuuHbIX KOHUeNUMA. TonbKo ogHa u3 aTux
KOHUenuun (ansTepHaTuBHbIN BapmaHT 1 B TekcTe no T3 1 anbTepHaTUBHbINA BapuaHT 1 B
TekcTe no TBK) coBnagaet. lNockonbKy gaHHOE npoueaypHoe NonoxeHne, no-BugnMomy,
OyoeT NnpuMeHATbCA B KOHTEKCTE Kak T3, Tak n TBK, rocygapcrBa-uneHbl, BO3MOXHO,
noXkenaroT No-MHOMY paccMOTpeTb 0b6a BapuaHTa, B3anmHoe oboralleHne oopmynmpoBOK
MOrno 6bl MOMTK Ha NOMb3y 0OOMM TEeKCTaM.

50. Ons ynpoweHna TeKCTOoB rocyaapctBa-4iieHbl, BOSMOXHO, NoOXenakT
3aq)VIKCI/1pOBaTb Ha MeXxXayHapoaHOM YypPOBHE paMO4HbI€ NMOJTOXEHNA, OCTaBMB Ha
YCMOTpPEHNEe HaunoHanbHOro 3akoHogartenbCcrea bonee OetanbHylo npopa60TKy.

YnpaeneHue npasamu/uHmepecamu (cmambs 8 mekcma rno T3 u cmamesi 6
mekcma no TBK)

51. B ctaTtbe 8 Tekcta no T3 n ctatbe 6 Tekcta no TBK paccmaTpuBaeTcs, KTO 1 Kak
OOJDKEH OCYLLECTBNATL yNpaBieHne npaBammn Unn nitepecamu. Hanpumep, okasaHue
nomMoLLM B BOMpocax yrnpaBneHusi npaBsamm 6eHedmumapoB 1 3alMTbl TakMX Npas.

52. Kak npeacraBnsaeTcs, yHaCTHUKM NeperoBopoB He JOCTUMIN COrflacus OTHOCUTENbHO
TOro, HaCKOmbKO akTuBHO Briagenbubl T3 n TBK 6yayT yyactsoBath B
yypexaeHun/HasHayeHMn CooTBETCTBYIOLLEro opraHa.

53. Bo3amoxkHo, rocygapctBam-ynieHam CTouT nogyMaTb Hag TeM, YTobbl NpegocTaBnUTb
onpeaeneHHyto cBoboay AeNCTBUIA Ha HaLMOHANbHOM YPOBHE C LiENbo peanusauum
[I0rOBOPEHHOCTEN, KacaloLLMXCA KOMMNETEHTHbIX OPraHoB, a He NbITaTbCs BHEAPUTb eANHbI
ANs BCeX MEXaHn3M Ha MeXayHapOAHOM YPOBHE.

Cpok oxpaHbl (cmambsg 10 mekcma no T3 u cmambs 8 mekcma no TBK)

54. B oTHOweHMM cpoka oxpaHbl B TekcTax no T3 n TBK ncnonb3yotcs pasHble
noaxonpl.
55. dopmynnpoBka B TekcTe no T3, kak NpeacTaBnseTcs, aHanorniHa opmynmpoBke

nepBoro nyHkTa sBapuaHTa 1 Tekcta no TBK. Tem He MeHee, BO3MOXHO, UMEET CMbICI
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OTMETUTb, YTO B HEWN YNTOMUHAETCA CTaTbs 5 (MHOrOypoBHEBLIN MOAXOA), TOrAa Kak B TeKCTe
no TBK Takoro ynommHaHusi HeT.

56. TexcT no TBK BkntovaeT Tpu BapuaHTa: BapuaHT 1 npegycmaTpuBaeT CPOK OXpaHbl,
00YyCNOBMEHHbIN KPUTEPUAMMN OXPaHOCTOCOBHOCTH, N BECCPOYHYIO OXpaHy
HEMMYLLIECTBEHHbIX NPaB; BapuaHT 2 yBA3bIBAET CPOK OXpaHbl C Aenctanem obbema
OXpaHbl; a BapuaHT 3 KacaeTcsi TONMbKO Cpoka AENCTBUS UMYLLLECTBEHHbIX acnekTtoB TBK,
KOTOpble MMEIOT BPEMEHHOE orpaHuveHme. [ocygapcTBa-yneHbl Mornm Obl nogymaTb Hag
TEeM, MOXHO N 00BbEANHNTL 3TU BapMaHTbl U HY>KHO NN YCTaHaBNMBaTb NpeaesibHbIN CPoK
Ons oXpaHbl MMyLLLECTBEHHbIX acriektoB TBK.

57. BGDOFITHO, rocygapcrtBa-ydneHbl NoXenarT pacCMOTPETb BOSMOXHOCTb
MCNoSb30BaHUS aHanNorM4Horo nogxoaa B Tekcte no T3.

QopmarnbHocmu (cmambsi 11 mekema no T3 u cmambs 9 mekema o TBK)

58. TexkcTbl No T3 n TBK nmMetoT HECKOMBbKO OBLLNX MYHKTOB W psg AOMOSHUTENbHbIX
3N1eMEHTOB.
59. Mpu o6cyxaeHnn opmansHocTern MKIMP mor 661 paccmMoTpeTb MHOrOYpPOBHEBbIN

nogxoa, purypupyrowmi B ctatbsax 5 tekcta no T3 m Tekcta no TBK. MoxHo nogymaTb Hag
TeM, 4ToObl 0TKa3aTbCA OT BKMOYEHUST hopManbHbIX TpeboBaHUn Ans HekoTopbix Buaos T3
unun TBK, HO npu 3TOM BBECTU psAa bopManbHbIX TpeboBaHWU Ang Apyrnx pasHoBUOHOCTEN.
dopmarnbHOCTN MOryT Takke pasnuyaTbCs B 3aBMCMMOCTU OT BMAa NpegocTaBnseMblX Npas.
Ewe pa3 HanomHo, 4YTO B NepBbIx pegakumsax Tekcta no TBK, ynomuHaBLumxca Bbilwe, Obina
yCTaHOBMEHa CBOEro pofa npeaBapuTenbHas pernctpaums u akeneptmnsa ansa TBK, B
OTHOLLEHUN KOTOPbIX NCMPaLUMBaAETCA CaMblil BbICOKUA YPOBEHb OXpaHbl (HO TOMNbKO AN
HUX); CM. OOKYMeHT «OxpaHa TpaguLMNOHHBIX BbIPAXXEHUIN KyNbTYpPbl/BblpaXKeHWi
donbknopa: nepecmoTpeHHble Lenu n npuHumne» (WIPO/GRTKF/IC/9/4).

[NepexoOHbIe mepbl (cmambsi 12 mekema no T3 u cmambsa 11 mekcma no TBK)

60. B ctatbe 12.1 Tekcta no T3 n ctatbe 11.1 Tekcta no TBK, kak npeacrasndetcs,
OoTpakeHa eanHasi No3MuUmMsi B OTHOLLEHUM TOTO, YTO JOKYMEHT AOITKEH MPUMEHSITLCS KO
BceM T3/TBK, koTOpble HA MOMEHT €ro BCTYMNJIEHMS B CUIY YAOBMETBOPSIOT KPUTEPUAM
OXpaHoCcnocobHoCcTN. POPMYNUPOBKM 3TUX MYHKTOB B ABYX TEKCTAxX HE OANHAKOBLI.
Bo3moxHO, rocygapcTBa-yreHbl noxenaroTt 6onee getanbHO U3y4nTb 3TU (POPMYNUPOBKN U
BblOpaTh Bonee 4YeTkyro XxapaKTepucTMKy JOCTUIHYTOW JOFOBOPEHHOCTMN.

61. Uto kacaeTca Bonpoca o npaBax, NpMobpeTeEHHbIX TPETbUMK CTOPOHaMU, TO B
ctatbe 12.2 Tekcta no T3 cogepxntca Tpu BapmaHTa (ooOpMynmnpoBOK, a B cTaTbe 11.2
Tekcta no TBK — aBa. [Ins cornacoBaHusi pasnnyHbIX NO3ULMIA HEOOXO0OMMO MPOAOIMKUTL
obcyxaeHunsa. Jobutbca aToro MoXHO NyTemM nepecmoTpa TeKCTa C UCMnonb3oBaHMeM bonee
Npo3payvHbIX U MPOCTbIX POPMYMNMPOBOK 3TON BAXKHOWN KOHLIEMNLUW.

62. Bo3moxxHO, rocygapcTBa-yneHbl NoXenatT CONOCTaBnUTb Ba TEKCTA U BHECTU B HUX
HeobxoanMble N3MEHEHUS.

Css513b ¢ Opyaumu mMexx0yHapOoOHbIMU coanaweHusmu (cmambu 13 u 14 mekcma o
T3 u cmambs 12 mekcma o TBK)

63. B AByx TekcTax MCnonb3ytoTcs aHanornyHble koHuenuun. BmecTe ¢ Tem Tekct no T3
COOEepPXUT B BUAE OTAENbHOW CTaTbM MOMOXEeHNe 0 HeyManeHun npas (cTaTbs 14), Toraa
kak B TekcTe no TBK aHanornyHoe nonoxeHue urypupyeT B cTaTbe, NOCBSLLEHHOW CBSI3N C
APYrUMU MeXayHapOoAHbIMU cornalueHmsiMuy (ctatbst 12). [ocyaapcTBa-yneHbl, BO3MOXHO,
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noXxenakwT pacCMOTpeTb BONPOC O MECTOHAXOXAEHNN 3TOro0 NONOXXEeHUA, paBHO KaK 1
NPUHATUN €anHomn dJOpMyJ'IVIpOBKVI B 000MX TEKCTax BO nsbexaHune nyTaHnubl.

HauyuoHanbHbil pexum (cmambs 15 mekema no T3 u cmambs 13 mekcma no TBK)

64. UTo KacaeTcsa HauMOHarnbHOro pexmuma, To TEKCT No T3, BKOYAOLWNA TpU
anbTepHaTMBHbLIX BapunaHTa, 1 TekcT no TBK 3HauntensHo pacxogatca. [ocyaapcrea-
YfieHbl, BO3MOXHO, NOXENaT NpoaHanm3npoBaTb oba TekcTa u BHECTU Heobxoanmble
N3MEHEHMS1 B UHTepecax eanHoobpasus.

TpaHcepaHu4yHoe compyoHudyecmso (cmambs 16 mekcma no T3 u cmamebs 14
mekcma no TBK)

65. OT0 NonoxeHne kacaeTcs BaxkHoro Bonpoca o T3/TBK, koTopble npuHagnexar nnm
HaxoAATCsA Ha TEPPUTOPUN HECKOSBbKUX rOCyAapcTB. XOTsl HA NEPBbIV B3rnsag,
dhopmynmpoBkM Gornee Unn MeHee CXoXu, MPUCYTCTBYIOT HEKOTOPbIE PACXOXAEHUSA B
TEPMUHONOMN, KOTOPLIM FOCyAapPCTBA-Yr1eHbl, BO3MOXHO, NOXeNatoT yaAenuTb NpucTanbHoe
BHMMaHWeE, C TEM YTOObI HaNTN Hanbonee NOAXOAALLY0 (DOPMYIMPOBKY Ansi 060MX TEKCTOB.

66. Xouy Takke OTMEeTUTb, YTO B «CBOAHOM JOKYMEHTE, KacatoLlemMcs
WHTENNEKTyanbHOM COBCTBEHHOCTU M FTEHETUYECKNX PECYPCOB»

(ookymeHT WIPO/GRTKF/IC/40/6) ynoMnHatoTCa 3aKOHbI M MPOTOKOSbI U3 cdhepbl 06bIMHOTO
npaea. [ocygapcTtBa-yneHbl MOryT nogyMaTb Hag TeM, yMeCcTHa 1 Heobxoamma nu ata
ccbinka B koHTekcTe T3 n TBK.

HapawusaHue nomeHyuana u rnosbieHue oceedomaeHHocmu (cmambsi 15
mekcma no TBK)

67. Teket no TBK, kak n Tekct no 'P, coaep>XnUT NONoXeHNsa 0 HapalwmBaHUn
noTeHuunana v NoBbILLEHUN OCBEAOMIIEHHOCTU. [OCcyaapcTBa-yneHsl Mornm Obl
pacCcMOTPETb BO3MOXHOCTb BKIMHOYEHUS NMOJTOXKEHMST O HapalMBaHUKN NOTEHUMana u B TEKCT
no T3 nnu no KpanHewn mepe NPUHATbL eANHbINA NOAX04, K 3TOMY BOMPOCY.

Ba3bl OaHHbIX U dornosiHumensHas/3auwum-yas oxpaHa (cmambs 5BIS mekcma o

73)

68. B npoekTte Tekcta no T3 n B «CBOAHOM AOKYyMEHTE, KacaroLemcs
WHTEeNNeKTyanbHOM CO6CTBEHHOCTN N FEHETUYECKNX PECYPCOBY

(aokymeHT WIPO/GRTKF/IC/40/6) paccmaTtpuBaeTcs BO3MOXHOCTb CO3aaHUsA 6a3 gaHHbIX U
NPUHATUA APYrnX OOMNOMHUTENbHbIX/3aWNTHBIX Mep. [peacTaBnsieTcs uenecoobpasHbiM
o6paTUTbCA K COOTBETCTBYIOLLMM CTaTbAM B TekcTe no 'P. NocygapcTBa-yneHbl, BO3MOXHO,
noXenaroT NpoaHanM3MpoBaTh LENn 1 3a4admn Takmx 6a3 gaHHbIX U MOPSAOK MX
dyHKUMoHMpoBaHus. lMpeacraBnseTcsa None3HbIM PacCMOTPETb M ApYrve LeHTparbHble
BOMPOCHI, B YACTHOCTU: KTO AOJHPKEH OTBEYaTh 3a COCTaBrieHne n obcrnyxmsaHune Takmx 6as
AaHHBIX; HY>KHbI NI Kakne-To CTaHaapThbl ANs YHUUKALMM UX CTPYKTYPbI U COAEepXKaHWs;
KOMY JOSIKHO ObiTb paspeLLeHO Nonb3oBaThCa TakuMm 6a3amm gaHHbIX; 4To OyayT
BKMoYaTh B cebs Takne 6a3bl; B KakoM Buae OyAeT BblpaXKeH 3TOT KOHTEHT; HYXXHbI NN
CONPOBOANTESbHbBIE NOCOOBUSA N MHCTPYKLUN; KaKyto MOSb3Y M KakMe OnacHOCTU KPOeT B
cebe paboTa No nogaepKKe 1 NOOLLPEHUIO CO3aaHNs 00LWen0CTyNHbIX 6a3 AaHHbIX.

TpebosaHusi 0 packpbimuu (cmambs 7 mekema o 13)

69. Ha 35-11 1 36-1 ceccusax MKIP, paBHO kak 1 Ha NpeaLLeCTBYIOLNX CECCUSX MO
TemaTtuke [P, cocTtosnock nogpobHoe obeyxaeHne npegnaraemblx TpebosaHuin o
pacKpbITUK; Mpu 3TOM ObINIO OTMEYEHO, 4YTO o6cyxaeHne Bonpocos P Takke BkoyaeT
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paccMOTpeHMe «CBA3aHHbIX ¢ HUMK T3». [ocyaapcTBa-yneHbl noka He NPULLN K eQUHOMY
MHEHWIO MO 3TOMY BOMPOCY M NPOAOIKAOT Ero PacCMOTPEHNe.

.El.pyrue none3Hble MmaTepuarnbl

70.

Xouy oTMeTUTb, 4YTO Ha Beb-cante BOMC MOXHO HanTu pag nonesHbIX pecypcos,

KOTOpble rocygapcTBa-yneHbl, BO3MOXHO, MOXENaT UCMNOMNb30BaTb B KAYECTBE CMNPaBOYHbIX
MaTtepuanos npu nogrotoske K 40-n ceccum MKIP, B yacTHOCTU:

WIPO/GRTKF/IC/40/7, «OxpaHa TpaanLNOHHbIX 3HAHWA: YTOUMHEHHbIA BapuaHT
npeaBapuTenbHOro aHanusa npobenosy,
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=434760;

WIPO/GRTKF/IC/40/8, «OxpaHa TpaanLNOHHbIX BbipaXXeHWU KynbTypbl: yTOYHEHHbIN
BapuaHT NpeaBapuTenbHOro aHanmaa npobenosy»,
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=434759;

WIPO/GRTKF/IC/17/INF/8, «H(bopmaLmoHHas 3anmncka o 3Ha4YeHun TepMnHa
"0bLWecTBEHHOE OOCTOAHME" B CUCTEME MHTENNEKTYanbHON COGCTBEHHOCTM C
0COObIM aKLLEHTOM Ha BOMPOCHI OXpaHbl TPAAULMOHHBLIX 3HAHWUIA 1 TPaaULMOHHbIX
BbIpaXXeHW KynbTypbl/ BolpaXXeHni ornbKIiopay,
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=149213;

WIPO/GRTKF/IC/17/INF/9, «Cnncok n KpaTtkoe TeXHMYeckoe NosiCHEHNE PasfnyHbIX
dopM, B KOTOPbIX MOXHO HanUTW TPagULMOHHLIE 3HAHNAY,
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=147152;

pervoHarnbHbIN, HauMOHarbHbIA, MECTHbLIN U KONMMEKTUBHbLIN ONbIT,
https://www.wipo.int/tk/en/resources/tk_experiences.html;

NeKuMn 1 npeseHtTaumm no n3bpaHHbIM TemMam,
https://www.wipo.int/tk/en/resources/tk_experiences.html#4.
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MpunoxeHune

®OPMYIIMPOBKU NMPEACEOATENA - TPAODULUINOHHBIE 3HAHUA U
TAPOAULUMNOHHbBIE BbIPAXXEHUA KYINbTYPbl — TEKCT OCHOBHbIX CTATEN

BCTyﬂ unTenbHble 3aMeYvyaHus

1. B cooTBeTCcTBMM C Npockbamu YneHoB KomuteTa npu NoaroToBKe NpeanoXXeHun
Mo TEKCTY cTaTen, KacarLmxcs obbema oxpaHbl U UCKIMIOYEHUA N OFPaHUYEHUI, S| OXBaTUI
Gonee WMpPOKNn Kpyr BOMPOCOB. OTO CBMAETENLCTBYET O TOM, YTO JaHHbIE CTaTbW, Kak
otTMmeTmnn YneHbl MKIP, npsimo cBsidaHbl ¢ LensMm OKyMeHTa 1 OO bEKTOM OXpaHbl, B TOM
yucne ¢ onpeaeneHusiMmn N KpUTEPUSIMN oxpaHocnocobHocTn. Takum obpasom, ansg
Kaxgoro o6bekTa oxpaHbl st paspaboTtan cxemy, B KOTOPOW B OTHOLLEHUWN KaXK40ro
pPaMOYHOro 3fieMeHTa NpeacTaBieHO OTAENbHOE NMPEANnoOXeHWe: CrMCOK TEPMNHOB —
00BEKT OXpaHbl, Lenu, 00beKT, noanexallini oxpaHe, BKOYas Kputepun
OXPaHOCNOCOOHOCTHN, 06bEM OXpaHbl U UCKMIOYEHUS U OFPaAHUYEHNSI. DTU NpPeanoXeHus
No TEKCTY cTaTen He yMansaT NO3ULMK rOCyAapCTB-41eHOB, NpeAcTaBfieHHbIe B
CBOAHbIX pabounx gokymeHTax. OHM NOAroToBsieHbl C LeNbi NOMOYb Y4aCTHUKaM
40-n ceccun MKI'P nogroTtoBuTbCcA K paboTe M He MMeKT KaKkoro-nmbo crartyca.

2. Uto kacaeTcsa Borpoca 06 o6beme oxpaHbl, TO s nonbiTancsa gatb ewe 6onee
TOYHOE onpeaeneHne MHOroypoBHEBOMO MOAX0AA B LENnsX COAeNCTBUA AanbHenwemy
o6cyxaeHuto aToro Bonpoca. Kpome Toro, B cBoux hopmynumpoBkax s usberan
NCNONb30BaHNsi TEPMUHOB «COXpPaHsAeMble B TaHE» U «CBALLEHHbIe». BmecTo aToro s
nocTaparncs COXpaHuUTb CBSA3b C KPUTEPUAMU OXpaHOCNOCOBHOCTH, yaenmB ocoboe
BHMMaHWe B3aMMOCBSA3UN NN CBA3M C KOPEHHbIM HAPOAOM U MECTHOWN
o6LwnHon/6eHednLMapoM 1 YpOBHIO KOHTPONSA, obecrnednBaeMoMy KOPEHHbIM HapogoM Unu
MecTHOM obLmHon/6eHedmunapom. Bmecte ¢ Tem s npraHato TOT dakT, YTO AaHHbIN
noaxon MOXET He MOSHOCTbI0 OTBEYaTb MHTepecam 3anHTepeCcOoBaHHbIX CTOPOH U3 yncna
KOPEHHbIX HApPOOO0B B TOM, YTO KacaeTcs oxpaHbl cBAleHHbIX T3/TBK. KomuteTy
npeanaraeTcst NPOAOIMKUTE PAaCCMOTPEHME 3TOro Bonpoca.

3. YUT0 KacaeTcst Bonpoca 06 MUCKITYEHUAX U OrPaHUYEHNsIX, TO O4EBUOHO, YTO
pasnuyHble Nosuuum No npoektam obeyxaaembix MKIP TekctoB no T3 n TBK! oTtpaxatoT
pasnunyusa B nogxopax. OanH 13 nogxoAoB npeanonaraeTt yaeneHne 6onbliero BHUIMaHus
oxpaHe o6LLEeCTBEHHOro JOCTOSAHUS U MHTEPECOB MNofb3oBaTenemn, Taknx Kak Hay4yHo-
nccnenoBaTeNbCKME YUPEXOEHUS U yYpEeXOEeHUSs KyNbTypbl, @ Takke nonb3oBaTenen B
WHHOBAaLMOHHOM ¥ TBOPYECKOM cekTope. [pyron noaxopn 3akmntovaeTcs B TOM, YTO
GeHedmumapbl XOTAT MMETb NPaBO KOHTPONMPOBaTb AOCTYM M UCMOSb30BaHNE CBOMX T3 1
TBK ¢ ycnosmem, 4To nx obbl4HOE NPaBO M NPaKTUKa y4MTbIBAKOTCA Npy nNtobom Takom
ncnonb3oBaHuu. boree Toro, npusHaBas BaxxHOEe 3HaYeHWEe Hay4YHO-UccnegoBaTenbCckme
YyUYpEeXOeHUN N yupexxaeHnn KynbTypbl, 6eHedumumapbl B TO e BpeMsi 06eCnoKOeHbl B CBA3M
C TeM, YTO Nobble UCKNIYEHUSA NN OrpaHUYeHns B 3Ton cdepe Mornu 6bl yBenmunTb
yuiep6, HAHOCUMBIW KYNbTYPHO-UCTOPUYECKMM LIEHHOCTAM B Criydae npruobpeTeHns ux T3 un
TBK 6e3 nx cBoboaHoro 1 npeaBapuUTENibHOro 0CO3HaHHOIO Cornacusi.

1 WIPO/GRTKF/IC/40/4 n WIPO/GRTKF/IC/40/5.
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4. Kpome Toro, cyLecTByeT KOHUEeNTyarbHbIA 1 NPpaBOBOW pa3pbiB Npu
B3aMMOAENCTBUN CUCTEM BEPOBAHWUI KOPEHHbBIX HAPOA0B, X OObIMHOro NpaBa n NPaKTUKK C
3anagHbIMy KynbTYPHbIMW HOPMaMn 1 3akoHaMu. B 3TOM cMbIcrie cama KoHuenums
«COBCTBEHHOCTM» B paMKax TpaguumMoHHon cuctemol C HecoBMmecTMaA C MOHATUAMM
OTBETCTBEHHOCTU U COXPAHEHUS B COOTBETCTBMM C OObIYHLIMU 3aKOHAMKN U CUCTEMaMM.
OTOT KOHLUEeNTyanbHbIA pa3pbiB 0COOEHHO o4eBnaeH B cBs3n ¢ TBK 1 aBTopckum npasom,
Kak 3To onpeaeneHo B noarotoeneHHomMm HeagasHo BOVC obHoBneHHOM aHanuse npobenos
B o6nacTtu oxpaHbl TBK (aokymeHT WIPO/GRTKF/IC/40/8). B yacTHOCTK, nMmeeTcs B BUAY
TpeboBaHWe OpPUrMHaNbLHOCTU 1 OXpaHa agantaumi U NPoOn3BoAHbIX MPOU3BEAEHMUN.

5. Bonpockbl, 0603Ha4YeHHbIe Bbille, BO3HUKAKOT B CBA3WN TEMWU 0COBbIMU OrpaHnyeHnsaMun
N UCKNIOYEHNAMMN, KOTOpbIe NpeanaratoTca B paboyem gokymeHTe. lNMbiTascb No4roToBUTL
NPOEKT OTAENbHOrO NPEeANoOXKeHUs N0 UCKITIOYEHNAM U OrPaHUYEHNAM, S YTOUYHUI
hopMynMpOBKY OBLLMX UCKITIOYEHWUA, OQHAKO CHMTAl0, YTO cneunasnbHble UCKMIoYeHNs
TpebytoT Gonee LWMPOKOro KOHUenTyanbHoro obeyxaeHns B pamkax MKIP B uensx
YyCOBEPLUEHCTBOBAHWS pasnnyHbIX NoAXo40B, YNOMSHYThIX Bbiwe. B pamkax 6onee
wmpokoro obcyxaeHna uneHsl MKI'P MoryT noxenaTtb paccMoTpeTb BONPOC O
A0CTaTOMHOCTH OBLLMX UCKMOYEHNA 1 HEODBXOAMMOCTM AeTarnbHOro o6cyXaeHns
creymnarnbHbIX UCKITHOYEHU.

TPAOULUNOHHbIE 3HAHUA

CMNCOK TEPMMUHOB - CTATbA 12

TpaauUMOHHbIE 3HAaHUA 03HAYalT 3HaHUSA, MPOUCXOASALLNE OT KOPEHHOIO Hapoaa
(KOpeHHbIX HAapOAOB), MECTHbLIX OBLLUUH u/unu [apyrux 6eHedmumapoB], KOTopble MOryT ObITb
ANHAMWYHBIMWU N Pa3BUBAIOLLMMUCA U KOTOPbIE ABNAIOTCH Pe3ynbTaTOM MHTENNeKTyanbHOM
OeATeNbHOCTH, ONbITa, AYXOBHbIX CPEACTB UMN UHTYUTUBHOW AEATENBHOCTU B
TPaAVLMOHHOM KOHTEKCTE UM Ha OCHOBaHWUM TPaANLMOHHOIO KOHTEKCTa, KOTopble MOryT
ObITb CBA3aHbI C 3eMIIEN U OKPYXKaloLLLEN CPenon, BKIHYasa HOy-xay, HaBbIK1, MHHOBALMMW,
NPaKTUKy, y4eHne nnun obyyeHue.

LIEJIN — CTATbA 2

Llenb HacTosLero gokymeHTa 3akntoyaeTcs B obecneyeHnn adhekTUBHOMN,
cbanaHcMpoBaHHOW OXpaHe TPaAULNOHHbBIX 3HAHU NPOTUB:

a. HeCaHKLI,l/IOHl/IpOBaHHOI'O3 n/vinn HeKOMFIeHCl/IpyeMOFO4 ncnonb3oBaHUA; 1

b. owwnboyHoro npegocTaBneHnst NpaB UHTENNEKTyanbHOW COBCTBEHHOCTM.

OBBLEKT, NOANEXALLUA OXPAHE — CTATbA 3

2 Homep aaHHOM cTaTbM COOTBETCTBYET HOMEPY COOTBETCTBYIOLLEN CTaTbi B AokyMmeHTe WIPO/GRTKF/IC/40/4.
3 HecaHKUMOHUPOBAHHOE UCMONb30BaHWE BKMOYAET, B YACTHOCTM, HE3aKOHHOE MPUCBOEHMWEe, HernpaBoMepHoe
ncnonb3oBaHue, B TOM YNCe NOXHOe, BBOASLLEe B 3abnyxaeHne nnm ockopbutenbHoe ncnonbL3oBaHune, u
He3aKOHHOE NCMOoMb3oBaHNe TPaANLMOHHBIX 3HAHUN.

4 HekoMneHcrpyeMoe MCrnosib30BaHWeE BKMIOYAET HENPEAOCTABNEHNE AEHEXKHBIX UM HEAEHEXHDBIX BbIFOA,.
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3.1 OxpaHa B COOTBETCTBMU C HACTOALLMM OOKYMEHTOM NMpeanocCTaBlidAE€TCA
TpaaANUMNOHHbIM 3HAHUAM, KOTOpPbIE:

a. Co3[alTCs, reHepupyrTCH, NOyYatnTCa NN PackpbIBalOTCA [KOPEHHBIM
HapoaoMm] [KopeHHbIMM Hapoaamu], MECTHbIMW OBLLMHaMK W/unu [gpyrumm
6eHedmumapamu] n pa3BmnBatOTCH, XPaHATCS, MCMOMb3YTCA U
noaaepXunBaroTCs UMU KOMNMNEKTUBHO B COOTBETCTBUMN C UX HOPMaMMU
06bI4YHOro Npasa v npoueaypamu;

b. ABngalTCSA HEOTbEMMNEeMON YacTbio KyNbTYPHOW NOAEHTUYHOCTU U
TPaANLUMNOHHBIMKN 3HAHUSAMK [KOPEHHOrO Hapoaa] [KOpeHHbIX HapoaoB] u
MECTHbIX OBLLMH, n/unu [gpyrux 6eHedununapos]; u

C. nepepnarTcs U3 MOKONEHNsI B MOKOMEHNE UMK OT NMOKOSEHUS K NMOKOJEHWIO,
Oyab TO NnocrneaoBaTeNbHO UMK HeT.

3.2 [FocypapcTtBo-yneH/JoroBapmsatoLlasca CTOpoOHa MOXET B COOTBETCTBUN CO
CBOWM HaLMOHarbHbIM 3aKOHOA4ATENbCTBOM 00YCNOBUTL OXpaHy NpeaLecTBYOLWLMM
CyLLEeCTBOBaHNEM TPAOULIMOHHBIX 3HAHUI B TEYEHME Pa3yMHOro Cpoka, onpeaensemoro
rocygapctBoM-yneHom/[JoroBapmBatoLeNcsi CTOPOHOMN. ]

OXPAHbI - CTATbA 5

51 B COOTBETCTBMM C KPUTEPUSIMU OXPaHbl, MPegYCMOTPEHHbIMM B NyHKTax 3.1 and
3.2, rocygapcrBa-yneHbl [QOMKHbI OXPaHATb] [OXpaHAT] npaBa n MHTEpPECHI
B6eHedmumapos, kacarowmecs Nx TPaauLNOHHbIX 3HaHMIN, 0BOCHOBAHHBIM Y
cbanaHcmpoBaHHbIM 06pasom, nNpu cobnoaeHUN YCNOBUA, NMPEAYCMOTPEHHbIX HUXE.

a. Ecnu TpaguumoHHble 3HaHMA HaxoOsTCA NOA UCKMYUTENbHbLIM KOHTPOMEM
6eHedMUnapoB N YETKO acCOLMUPYIOTCS C KyNbTYPHOW MOEHTUYHOCTLIO
6eHedmumnapos, rocygapcTea-yneHbl NPUHUMAOT Haanexatme
3aKkoHoAaTeNbHbIe Mepbl, aAMUHUCTPATUBHbLIE MEPbI U/UIN Mepbl MONUTUKK,
C uenbto obecneynTb NopsaokK, MPU KOTOPOM:

i. H6eHeduLMapbl NONb3YHTCH UCKNIOYMTENBHBIM NPaBOM Ha KOHTPOIb,
1Crnonb3oBaHUe, pa3BUTUE UX TPAAULMOHHbLIX 3HAHWI, pa3peLleHme
UNn 3anpeLleHre AoCTyna K HUM U UX UCMONb30BaHUs, a Takke
rony4YeHve cnpaBeanvBon 40Ny Bbirod OT UX UCMONb30BaHUS;

ii. B6eHeurumapbl NONb3yHTCA HEVMYLLLECTBEHHBIM MPaBOM Ha
yCTaHOBIEHNEe aBToOpCTBa M HEMMYLLECTBEHHbLIM NPaBoOM Ha
NCMNonb30BaHVe NX TPAOULMOHHBIX 3HaHU B opmax,
obecneynBaloLLNX yBaXXeHME LeNIOCTHOCTM TakuX TpaguLMOHHBbIX
3HaHUN.

b. Ecnu TpagnumnoHHble 3HaHUS Bornblue He HaXOAAaTCA No4 UCKTYUTENBHBLIM
KOHTponeM 6eHeduULmnapoB, HO BCe eLLe YeTKO acCOLUNPYIOTCS C KyrnbTyPHON
NMOeHTUYHOCTbIO BeHedrumapoBs, rocygapcTBa-yneHbl [JOMKHbI MPUHATD]
[MpuHMMaloT] Hagnexalume 3akoHoAaTernbHble Mepbl, aAMUHUCTPATUBHbIE
Mepbl U/MN1 Mepbl NOAUTUKK, C Lenblo obecnednTb NopsAoK, NPU KOTOPOM:
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i. 6eHedumumapbl Nony4aroT cnpaBeaIMBYHO O BbIrO OT UX
MCMONb30BaHUS; U

ii. 6eHedurumapbl NOMbL3YTCA HENMYLLECTBEHHLIM NPABOM Ha
yCTaHOBJIEHNE aBTOPCTBA M NPABOM Ha UCNONb30BaHNE UX
TPaAMLMOHHBIX 3HaHUI B hopMax, obecnevmBaloLLnX yBaxKeHne
LleNOCTHOCTUN TaKMX TPAOULMNOHHBIX 3HAHWUNA.

B cny4ae TpaguuMOHHbIX 3HAHWUIA, KOTOPbIE NCNOMb3yTCA 6e3
npeABapuUTENbHOrO OCO3HAHHOMO cornacus U/vnm He B COOTBETCTBUM C
Hopmamu 06bIMHOrO NpaBa M NPAKTUKOW KOPEHHOIO HApOoA4a UM MECTHOM
OOLLMHBI, KOPEHHBIX HAPOAO0B MUIMN MECTHbIX OOLLWH NNn ApYyrnx
6eHedmumapos, B 3aBUCUMOCTI OT TOrO, YTO NPUMEHNMO, MOTYT
notpeboBaTb OT COOTBETCTBYIOLLMX HALMOHaNbHbIX OpraHoB obecneyeHns
npeagycMOTpPEHHOM B NyHKTe (a) unm (b) oxpaHbl, NpyHMMas BO BHUMaHME BCe
COOTBETCTBYHOLLMNE OOCTOSATENBCTBA, TAKME KaK MCTOPUYECKME (haKTbl, 3aKOHbI
KOPEHHbIX HAPOAOB U HOPMbl 06bLIYHOMO NpaBa, HaLMoHaNbHOE U
MeXOyHapo4HOe 3aKOHOAATENbCTBO U CBEAEHMS O KyNbTYPHOM Bpeae,
KOTOpPbIN MOXET ObITb NPUYNHEH B pe3yrnbTaTe Takoro
HEeCaHKLMOHNPOBAHHOIO pacnpocTpaHeHus:.

5.2 OxpaHa, npeaycMOTpeHHast HaCcTOSALWMM AOKYMEHTOM, HE pacnpocTpaHsieTcs Ha T3,
KOTOpble SIBNAOTCA 00LWEen3BEeCTHbIMU NN BonbLle YETKO HE acCOLMMPYIOTCS C KakKnM-nnbo
KOPEHHbIM HAapPO4OM U MECTHOW OBLLIMHON.

NCKINMOYEHNA N OTPAHUYEHUA — CTATbA 9

9.1 [FocynapcTtea-yneHbl]/[JoroBapmBatoinecss CTOPOHbI] MOryT NPUHUMATb
Hagnexaiume orpaHNYeHNs 1 UCKIMYEHNSI B COOTBETCTBUM C HALMOHAIbHbIM
3aKoHO4aTeNbCTBOM MPU YCAOBUMU, YTO UCMONb30BaHNE TPAAULMOHHBIX 3HAHWUNA:

a.

b.

He yLemMnseT Heo60CHOBAHHO 3aKOHHbIE MHTepPechl U NpaBa 6eHednLMapoB.;
obecne4nBaeT, koraa 3To BO3MOXHO, Npu3HaHne GeHedpmUnapos;

He HOCUT OCKOPOUTENBHOrO UMW YHUUMXUTENBHOrO Xapakrepa no
OTHOLLEHUIO K BeHedrumapam;

COOTBETCTBYET OOPOCOBECTHOWN NPAKTUKE; U

He NPOTUBOPEYNT HOPMarbHOMY NPUMEHEHMIO TPAAULMOHHBLIX 3HAHWIA
6eHedmumapamum.

9.2 Korga cywectByeT 060CHOBaHHOE onaceHne npu4vHeHns HenonpasmMMoro Bpeaa,
CBSA3aHHOrO CO CBSALLEHHbIMY TPaAULMOHHBIMWU 3HAaHUSAMMN, [rocyaapcTea-
yneHsbl)/[JoroBapmBaroLLmecs CTOPOHbI] He yCTaHaBNMBAIOT UCKIMIOYEHUSA U OrPaHNYEHNS.
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TPAOAULUMNOHHBIE BbIPAXXEHUA KYIIbTYPbI

CMNNCOK TEPMUHOB - CTATbA 1°

TpaauuMOHHbIE BblpaXeHUA KynbTypbl — 3T0 Ntobble (hOpMbIl, B KOTOPbIX BblpaXkatoTcs
[NpeacTaBnsoTCA MNU NPOSABAATCA] TPAoULMOHHANA KynbTypa, obbl4an u 3HaHus. OHK
ABNATCA pe3ynbTaToOM MHTENMNeKTyanbHOM AeATeNbHOCTM [0MnbiTa, OYXOBHbIX CPeacTB Unm
WHTYUTUBHOW OEATENbHOCTU] [KOPEHHOro Hapoaa] [KOpeHHbIX HAapPOA0B], MECTHbIX OBLLMH
n/vnu [gpyrux 6eHedmumapos] B TpagMUMOHHOM KOHTEKCTE UMM HA OCHOBAHWUN
TPaAMLMOHHOro KoHTekcTa. OHM MOryT 6bITb AUHAMWYHBIMWU 1 Pa3BUBAOLLMMUCS U
BKIMoYaTb BepbarnbHble popMbl 6, My3bikarnbHble hOpMbl’, BbIPAXKEHUS B BUAE OBUKEHWI®,
ocsizaemble® Unn HeocsAzaeMble (POPMbI BbIPpaXXEHUSI TMBO UX COYETaHUS.

LIENU — CTATbA 2

Llenb HacTosiLero AokyMeHTa 3akrtoyaeTcs B obecrneyeHnn adeKTUBHOMN,
cbanaHcMpoBaHHOM OXpaHe TPaAULMOHHbIX BblpaXXEHWU KynbTypbl MPOTUB:

a. HecaHKLI,l/IOHl/IpOBaHHOFO10 n/vinn HeKOMI'IeHCl/IpyeMOFO11 ncnonb3oBaHuA; n

b. owwnboyHoro npegocTaBneHnst NpaB UHTENNEKTYarlbHOW COBCTBEHHOCTM.

OBBLEKT, NOANEXALLUA OXPAHE — CTATbA 3

3.1 OxpaHa B COOTBETCTBUM C HACTOSILLMM JOKYMEHTOM NpeaocTaBnseTcs
TPaAMUMOHHBIM BbIPaXXEHWUSIM KyNbTypbl, KOTOPbIE:

a. COo3[JatoTCs, FeHEepPUpPYHTCS, NONY4alTCA UK PaCKPbIBAOTCS [KOPEHHbIM
HapoAaoMm] [KOpeHHbIMW HapoAamu], MECTHbIMW OBLLMHaMK n/unu [gpyrumm
GeHedmumapamm] 1 pa3BMBatOTCHA, XPAHATCS, UCNONb3YHTCS U
NOAAEPKUBAKTCSA UMW KOSNEKTMBHO B COOTBETCTBMM C UX HOPMaMM
06bI4HOro NpaBa u Npoueaypamu;

5 Homep gaHHOM cTaTby COOTBETCTBYET HOMEPY COOTBETCTBYIOLLIEN cTaTbu B AokyMeHTe WIPO/GRTKF/IC/40/5.
6 [Takne kak pacckasbl 1 UICTOPUM, 3MOChI, NereHapl, HapoOHbIe CKa3aHUs, No33ns, 3aradkv U UHble
NMOBECTBOBaHUS; CIOBa, 3HAKWU, HAMMEHOBAHMWS U CUMBOIbI.]

7 [Takue kak NecHu, puTMbl U MHCTPYMEHTanbHas My3blka, NecHW, KoTopble NPeACcTaBnalT COGON BblpaXeHUs
puTyanos.]

8 [Takue Kak TaHLbl, MackapaaHble NpeacTaBreHuns, Nbeckl, LePEMOHUM, pUTYyarbl, 06psabl B CBALLEHHbIX
MecTax 1 NanoMHUYECTBO, UIPbl U TPAAULMOHHBIE BUAbI CNIOPTA/CNOPT U TPAAULMOHHBIE UMPbl, KYKOSbHbIE U
WHble NPeACTaBNeHMs, Kak 3adhMKCMPOBaHHbIE, TaK U HE 3adpMKCMPOBaHHbIE. ]

9 [Takne kak MaTepuarnbHble BbIPaXeHWUs UCKYCCTBa, M3Oenus peMecna, LepeMoHuarnbHbie Macku Unn oaestHus,
KOBpPbI Py4YHOW paboTbl, apxMTEKTypa U ocsi3aemble AyXOBHble (DOPMbI, @ TakXKe CBSILLEHHbIE MecTa.]

10 HecaHKUMOHMPOBaHHOE UCMONb30BaHKe BKIOYaeT, B YaCTHOCTY, HE3AKOHHOE NPUCBOEHME, HeNpaBoMepHoe
NCMNonb3oBaHVe, B TOM YMCIIe JIOXHOE, BBOAsLLEe B 3abnyxaeHne Unm ockopomTenbHoe NCnonb3oBaHue, 1
He3aKOHHOE MCMOMb30BaHNE TPaAULMOHHBIX 3HAHUIA.

11 HekoMneHcMpyeMoe VCMoSIb30BaHME BKITHOYAET HEMPeaoCTaBIeHNE AEHEXHBIX U HeeHEXHbIX BbIrOA,.
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b. gaBnAKTCA HEOTbLEMMNEMON YaCTbIO KyNbTYPHOW MOEHTUYHOCTU U
TPagVLMOHHBIMU 3HAHUSIMU [KOPEHHOIo Hapoaa] [KOpeHHbIX HapoaoB] 1
MECTHbIX OBLLMH, n/unu [gpyrux 6eHedunumnapos]; u

C. nepeparTcA U3 NOKONEHNA B MNOKONEeHne Unn oT NoKoJieHN4 K MNOKOJ1IeHUHo,
6yﬂ,b TO nocnenoBsaTesribHO Ui HET.

3.2 [FocynapcTtBo-yneH/[JoroBapmBatoLasicss CTOPOHA MOXET B COOTBETCTBUN CO
CBOWM HaUMOHarbHbIM 3aKOHOA4ATENbCTBOM 06YCNOBUTL OXpaHy NpeaLlecTBYOLWMM
CyLLLeCTBOBaHMEM TPAOULMNOHHOIO KyNbTYPHOIO BblpaXKeHUS B TEYEHNEe pasyMHOro cpoka,
onpeaenseMoro rocyaapcrsoM-yneHom/[JorosapmsaroLLenca CTOpoOHON. |

OBBEM OXPAHbI — CTATbA 5

5.1 B cooTBETCTBUM C KpUTEPUAMU OXPaHbl, NPpeayCcMOTPEHHbIMU B NyHKTax 3.1 and
3.2, rocyaapcTBa-yneHbl [A0MmKHbI OXpaHaTb] [oXpaHsaoT] NpaBa U UHTepechl
6eHedmumnapoBs, kacalmecs X TPaaULMOHHbIX BbIPAXXEHUI KynbTypbl, 0G0CHOBAHHbLIM U
c6anaHcupoBaHHbIM 06pa3oMm, Npu COBMNIOAEHNM YCNOBUIA, NPeayCMOTPEHHbIX HUXE.

a. Ecnu TpagmumoHHoe BbipaxkeHne KynbTypbl HAXOAUTCS NOA
NCKNIOYMTENbHBIM KOHTpONeM 6eHednumnapoB U YETKO acCoLUNpyeTcs C
KynbTYPHON MOEHTUYHOCTBIO BeHedMLMapoB, rocyaapcTBa-YneHbl [LOMKHbI
NPUHUMATL] [MPUHUMAIOT] Hagexallume 3akoHoAaTesbHbIE Mepbl,
agMVHUCTPATUBHbIE MEPbl U/UNM MepPbl NONUTUKN, C LieNblo o6ecnevnTb
NopsiAoK, MPY KOTOPOM:

i. 6eHerI/1LI,VIapr NoNb3yHTCA UCKIMOYNUTENbHbIM MPaBOM Ha KOHTPOIb,
ncnonb3oBaHme, pas3sntTne nx TpagnumnoHHbIX Bblpa)KeHI/II7I KynbTypbl,
pa3pelieHne nnu 3anpeuieHme gocrtyna K HuMm n nx ncnonb3oBaHud, a
Takxe norny4yeHune CI'IpaBe[J,J'IVIBOIZ 005NN BbIro4 OT UX UCMOJNIb30BaHUA;

ii. GeHedrumapbl NONb3YHTCA HEUMYLLLECTBEHHBIM MPaBOM Ha
yCTaHOBIIEHNE aBTOPCTBA M HEMMYLLECTBEHHbLIM NPaBOM Ha
NCNONb30BaHME X TPALULMOHHBLIX BblIpaXXeHWI KynbTypbl B hopmax,
obecneynBaoLLNX yBaXXEHNE LLENTOCTHOCTU TaKNX TPAOULIMOHHBIX
BbIPaXXEHN KyNbTypbl.

b. Ecnu TpagnMuMoHHOE BblpaXeHue KynbTypbl 60MbLlUe He HaxoauTcsa Noa
NCKNIOYMTENbHBIM KOHTpONeM 6eHedunumnapoB, HO BCE eLe YeTKO
accoummpyeTcs ¢ KynbTYPHOW NOeHTUYHOCTbIO 6eHedmumapos, rocygapcrea-
YfieHbl [OMKHbI MPUMHATL] [MPMHMMAIOT] Hagnexalume 3akoHoAaTenbHbIe
Mepbl, aAMUHUCTPATMBHbIE MEPbI U/MN Mepbl NOAINTUKK, C LLESbio
obecnevnTb NOPAOOK, NPU KOTOPOM:

I. 6eHeduLmapbl NONb3YITCA HEUMYLLLECTBEHHBLIM NPABOM Ha
yCTaHOBIIEHNE aBTOPCTBA U NPaBOM Ha MCMOSIb30BaHNE NX
TPaOAVLMOHHBIX BbIpaXXeHUN KynbTypbl B popmax, obecneunsaromx
yBaXKeHWe LeNOCTHOCTWN Taknux TPaanLMOHHBLIX 3HAHWN.

c. locymapcTtBa-uneHbl [QOMKHbI NPpUHMMAaTB] [MpMHMMalOT] Hagnexawme
3aKoHoAaTenNbHble Mepbl, aAMUHUCTPATMBHbBIE MEPbI U/UNN MepPbl NONTUTUKMK,
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C uenbto obecneynTb NOPsIAOK, NPY KOTOPOM TPaAULMNOHHbBIE BblpaXKeHUs
KynbTypbl 3allMLLaoTCa OT toboro NOXHOro nnn BeogsLLero B 3abnyxaeHvne
NCNoNb30BaHWs B CBSI3M C TOBapaMu 1 ycnyramu, 4aroLero OCHOBaHWs Ans
npegnonoXxeHun o6 ogobpeHnn Takoro ncnonb3oBaHms beHedmumnapamm
WNn ero CBA3N C HUMM.

B cnyvae TpaavuMOHHbLIX BbIpaXXeHWI KynbTypbl, KOTOPbIE UCMNOMNb3yoTcs 6e3
npeaBapuTENnbHOro OCO3HAHHOIO COorfacus U/mnnm He B COOTBETCTBUM C
HopMaMu 06bIYHOrO NpaBa 1 NPaKTUKON KOPEHHOTO HapoAa U MeCcTHON
OBLLMHBI, KOPEHHBIX HAPOAOB UM MECTHbIX OBLLWH UK APYIrnX
H6eHeduLmapoB, B 3aBUCMMOCTU OT TOrO, YTO MPUMEHNMO, MOTYT
notpeboBaTb OT COOTBETCTBYHIOLLMX HAUMOHanbHbIX OpraHoB obecrneveHns
npeaycMoTpeHHOM B NyHKTe (a), (b) nnu (C) oxpaHsl, NPUHMMas BO BHUMaHue
BCE COOTBETCTBYIOLLUME OBCTOATENLCTBA, TakMe Kak uctopnyeckme arhbl,
3aKOHbl KOPEHHbIX HAPOAOB Y HOPMbI 06BIYHOMO Npasa, HaLoHarbHoe K
MeXAyHapoaHoe 3aKkoHoAAaTeNbCTBO U CBEAEHUS O KyNbTypHOM Bpefae,
KOTOPbIN MOXET BbITb NPUYNHEH B pe3ynbTaTe Takoro
HeCaHKLMOHNPOBAHHOIO PacnpoOCTPaHEHNS.

5.2  OxpaHa, NnpeayCMOTPEHHas HaCTOSALLMM JOKYMEHTOM, HE pacnpoCTpaHsieTcs Ha
TPaAMUMOHHbIE BbIPaXXEHMUS! KyNbTyphbl, KOTOPbIe ABNAOTCA 06LLEN3BECTHBIMU UK GonbLue
YeTKO He acCOLMUPYIOTCS C KaKUM-NINGO KOPEHHbIM HApOAOM MU MECTHOM OBLLMHOW.

NCKINOYEHNA N OTPAHUYEHUA — CTATbA 7

7.1 [FocynapcTtea-yneHbl]/[JoroBapmBatoinecss CTOPOHbI] MOryT NPUHUMATb
Hagnexaiume orpaHNYeHNs 1 UCKIMYEHNSI B COOTBETCTBUM C HALMOHAIbHbIM
3aKoHO4aTeNbCTBOM MPU YCAOBUM, YTO UCMONb30BaHNE TPAAULNOHHbBIX BblpaXKeHui

KynbTypbl:

a.

b.

He yLemMnseT HeoGOCHOBaHHO 3aKOHHbIE MHTepPEeChl U NpaBa 6eHednLMapoB.;
obecneymBaeT, Korga 3To BO3MOXHO, Npu3HaHue 6eHeduLnapos;

HEe HOCUT OCKOPOUTENBHOIO UM YHUUMXKUTESNBHOMO Xapakrepa no
OTHOLeHuto K 6eHedmumnapam;

COOTBETCTBYET OOPOCOBECTHOWN NPAKTUKE; U

He NPOTUBOPEYNT HOPMaribHOMY NPUMEHEHMIO TPAAULMNOHHBIX 3HAHWIA
6eHedmumapamum.

7.2 Korga cywectByeT 060CHOBaHHOE OnaceHne nNpu4nHeHns HenonpaBsMMoro Bpeaa,
CBSI3aHHOMO CO CBALLEHHbIMU TPaAULMOHHBIMW BblpaXXeHMAMU KynbTypbl, [rocyaapcTea-
yneHbl]/[JorosapuBaroLLimecs CTOPOHbI] HE yCTaHaBMMBAIOT UCKIIOYEHWST U OrPaHUYEHNS.




