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HokymeHm nodzomoeneH Cekpemapuamom

1. Ha cBoei gBeHaguatom ceccum, coctosBLuencs B XeHeBe 25 — 29 depans 2008 r.,
MexnpasutenbcTBeHHbIN kommuTeT BOUC no nHTennektyanbHom cobCTBEHHOCTH,
reHeTU4EeCKNM pecypcam, TPaaULMNOHHBIM 3HaHUAM u donbknopy (MKIP) pewwwn, 4yto
CekpeTtapuart, ¢ yyeTom npeawectsytowlen pabotel MKI'P, nogrotoBuT B kKavecTse paboyero
AOKymeHTa TpuHaguaton ceccun MKITP gokymeHT, KoTopbin 6ygert:

(a) xapakTepusoBaTb 06s3aTenbCTBA, NONOXEHUS Y BO3SMOXHOCTU, YXe
CyLLeCTBYIOLLNE HA MeXOyHapO4HOM YPOBHE A OXpaHbl TPaaULMOHHBLIX
BblpaxkeHu KynbTypbl (TBK);

(b)  xapakTtepusoBaTtb Npobernbl, CyLLEeCcTBYOLINE HA MEXAYHAPOAHOM YPOBHE, Mo
BO3MOXHOCTUN UNIIOCTPUPYSA UX KOHKPETHBIMW NpUMepamu;

(c) copepxaTb COOBpaKeHWs, BaXHble A11A onpeaeneHns LenecoobpasHocTy
yCTpaHeHus aTnx npobesnos;

(d) onucbiBaTb BO3MOXHbIE Mepbl yCTpaHeHUs NiobbiX BbIABAEHHbIX Npo6enos,
KOTOpblE CyLLIECTBYIOT MU MOryT BbITb paspaboTaHbl Ha MEXAYHapOAHOM,
permoHanbLHOM MU HauMoHanbHOM YPOBHE, BKIOYas Mepbl NPaBOBOro U MHOTO
Xapakrepa;

(e) conpoBoOXaaTbCA NPUOXKeEHWEM B BUAE Tabnuubl, OTpaxatoLen MOMEHTHI,
YyNOMSHYTbIE Bbile B NoAnyHKTax (a) - (d).

2. Mepep CekpeTapuatom Gbina noctaeneHa 3agada «siCHO U3NoXnUTb paboumne
onpeaeneHns Unu apyrme UcxoaHble NPeanochIsiki CBOEro aHanmsa.



WIPO/GRTKF/IC/3717
CTp. 2

3. MepBbIi NnpeaBapuTenbHbIN aHann3 npobenos B ob6nactn oxpaHbl TBK 6bin
nogrotoBneH CekpetapnaTomM B 3TOT nNepuog 1 pacnpoctpaHeH cpean YneHos MKIP ans
HanpaBrieHUs N0 HEMY COOTBETCTBYIOLLMX 3amMeyaHuin. C y4eToM MonyyYeHHbIX 3amevaHmin’
ObIfT NOArOTOBIEH CNeayLWNA NpeaBapuTENbHbIA BapuaHT aHanv3a npobenos, KOTOPbIN
6b1n pacnpoctpaHeH kak AokymeHT WIPO/GRTKF/IC/13/4(b) Rev. gns TpuHaguaTon ceccun
MKTP, coctosiBencs 13 -17 oktsibpsi 2008 r.

4. To e camoe pelleHne bbino NPUHATO B 3TO Bpemsa AeHaauaTon ceccmern MKIP no
BOMNPOCY O TPaaULUMOHHLIX 3HaHMsX (T3) — Takum obpasom, K TpuHaguaton ceccum MKITP
Ob1N10 NOAroTOBNEHO ABa NpeABapuTenbHbIX BapyaHTa aHanusa npobenos, KoTopble
copgepxanuck B gokymeHTax WIPO/GRTKF/IC/13/4(b) Rev. (TBK) u
WIPO/GRTKF/IC/13/5(b) Rev. (T3).

5. K atomy momeHTy MKI'P yxxe npoBen 06CToATENbHLIN aHanM3 BO3MOXHbIX MPaBOBbIX U
afMVHUCTPaTUBHBLIX Mep oxpaHbl TBK. OTOT aHanu3 Bkno4an KOMMNIIEKCHOE N3yyYeHne
CYLLIECTBYIOLNX HAUNOHANbHbIX U pErMoHasbHbIX NPaBOBbIX MEXaHNU3MOB, NPOBEAEHME
rpynnoBbIX Npe3eHTaunm, NOCBALLEHHbIX OMbITY PErynnMpoBaHusa AaHHOW cdepsbl,
HaKOMNMEHHOMY B pa3HbIX CTpaHax, BbiABreHne obLLmMx aneMeHToB cnuctem oxpanbl TBK,
CUTYaLMOHHbIE UCCreoBaHMs, NOCTOsIHHbIE 00CneaoBaHUsA MexayHapoaHon 6asbl
NPaBoOBbIX 1 aOMWHUCTPATUBHbLIX HOPM, a TaKKe BbISIBNIEHWE KIHOYEBbIX MPUHLUMMOB 1 Lienen
oxpaHbl TBK, nonyumBLunx noaaepXky B xoge npeablaywmx ceccui Komuteta. Mo npocbbe
KomuTeTa ata npoBeaeHHasn paHee paboTa No onpeaeneHno MCXOAHbIX Npeanochbinok
aHanu3sa 6bina pestomupoBaHa B gokymeHte WIPO/GRTKF/IC/13/4(a), KoTOpbIn 4ONOAHWI
npeaBapuTenbHbIN BapuaHT aHanu3a npobenos, NpeAcTaBeHHbI B JOKYMEHTE
WIPO/GRTKF/IC/13/4(b) Rev.

6. B 2017 r. l'eHepanbHas Accambnes BONC obpatunack k Cekpetapmarty ¢ npocbbon
«YTOYHUTb NpoBeAeHHbIV B 2008 r. aHann3 NnpobenoB CyLeCTBYHOLNX PEXNMOB OXpaHbl T3
n TBK».

7. B cooTBeTCTBMM C 3TUM peLleHneM B [punoxeHuu | K HacTosLweMy JOKYMEHTY
npegcTasneH YTOYHEHHbIN BapuaHT npeaBapuTensHoOro aHanmsa npobenos B obnactu
oxpaHbl TBK, BeinonHeHHoro B 2008 r. CTpykTypa, bopmaT u cogepxaHne npeabloyLero
aHanu3a B OCHOBHOM OCTaBrieHbl 6€3 n3aMeHeHun, Kpome Tex crny4vaes, korga Heob6xoaumo
ObINO OTPa3nTb NPUHATUE HOBbIX MEXAYHAPOOHbIX UHCTPYMEHTOB NN U3MEHEHWUI
HOPMAaTMBHOMO PErynMpoBaHMs Unv NOAUTUKKA. Takum obpasom, AaHHasA Bepcus
npeactaenseT cobon TO «yTOYHEHME» aHann3a, 0 KOTOPOM Lwa peyb B npocbbe MKIP.

B yacTHoCTK, n3MeHeHns1 BHeceHbl B NyHKTbI 1, 2, 6-8, 10, 13, 14, 17, 19-21, 24, 35, 38, 41-
43, 45-47, 48, 50, 51-53, 57, 58, 61-64, 71-73, 78, 79, 85, 86, 88, 91, 96, 100, 101, 104, 106-
108, 110, n 113. TpunoxeHue Il cogepXmMT yTOYHEHHYIO Tabnuuy, oTpaxaroLlyo BOnpochl,
YNOMSAHYTbIE Bbille B NoAnyHkTax (a) - (d).

8.  TpwuHaguataa ceccua MKIP, coctosiBlwascs B oktabpe 2008 r., He npoBoguna
noapo6Horo obeyxaeHns nokymeHta WIPO/GRTKF/IC/13/4 (b) Rev.?, 1 B peLueHusix ceccumn
TOMBKO FOBOPUTCS, YTO OH BbIN «MPUHAT K cBeAeHno»®. MKIP He npuHumana peLueHus o
paccMOTpPeHUn JOKYMeHTa Ha ByayLimx ceccusx.

! 3ameuanus, nomyyeHHbIE B 3TO BpEMs, BCe ellie MMeloTca Ha BeGeaiite BOUC no cneaytoleMy aapecy:
http://www.wipo.int/tk/en/igc/gap-analyses.html.

2 OokymeHT WIPO/GRTKF/IC/13/11.

® [lokymeHT WIPO/GRTKF/IC/13/DECISIONS.
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9. Komumemy npednazaemcs
paccmMompems YmOYHEHHbIU
sapuaHm rnipedeapumersribHO20
aHanu3sa ripobesos, codepxkawutics
8 lNpunoxeHrusx | u ll.

[MpunoxeHus cneaytoT]
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l. CCbITKN 1 OPYTUE MATEPWATbI, MCMNOJNb3OBAHHBIE MNMPW NOAITOTOBKE
HACTOALEIO AHAJIN3A

1.  3HauuTenbHas 4YacTb UH(pOpMaUMK, coaepX)allencsa B HaCTosALWLEM AOKYMEHTe, B3dTa
13 6onee paHHux gokymeHTos MKIP? n apyrux ny6nukaumini u matepuarnos,
NoAroTOBMEHHbLIX paHee B pamkax gestensHoctn MKIP°. Ocoboe BHUMaHue cneayet
obpatntb Ha gokyMmeHT WIPO/GRTKF/IC/6/3. Bce aTn JOKyMeHTbI U MaTtepuanbl UMETCs
Ha Bebcante BOUC no agpecy: http://mww.wipo.int/tk/en/folklore/. Ncnonb3oBanock Takke
cofepxaHue psaa apyrvx nyénukaumil, JOKYMEHTOB 1 ctaTeit’.

II.  PABOYME OMNPEOENEHNA N OPYTUE NPEAMOCBLIUTKN HACTOALWEIO AHAITN3A

TpaduyUoHHbIE 8bipaxeHUs Kyibmypbl

2. Hukakoro ycTosiBLLIErocsi Unn OBLLENPUHSATOrO MEXAYHAPOAHOro onpeaeneHns
TEPMUHOB «TPAAULMOHHbIE BbIPAXEHMS KyNbTYpPbl» UIN «BbIPaXXeHMS PONbKIopa»

(B HacTosALWEM AoKyMeHTe oba 3Tu TepMmmnHa ByayT MCNoNb30BaTbCS B3anMo3aMeHsieMbIM
obpasom 1 cokpalaTbes A0 «TBK») He cyLlecTByeT, 0OqHako MHOXECTBO ONpeaeneHnin aTux
TEPMMHOB MMEETCS B HAaLUMOHANbHOM U pernoHanbHOM 3aKoHOAaTeNbCTBE, a Takke B
MEXyHapOaHbIX JOroBopax’.

3. B TeuveHue anurtenbHOro BpeMeHU O4HOM U3 OCHOBHbIX TPYOHOCTEN, CBA3AHHbIX C
obecneyveHnem oxpaHbl TBK, octaBanock onpegeneHve npegmeta oxpaHbel. OT cnocoba
onpegenerHnsa TBK 3aBUCAT kak 06beM, Tak U METOAbI X OXPaHbl NPY MOMOLLIN
nHcTpymeHToB MC. XoTsa BbipaboTka KOHKPETHOMO npeasiaraeMoro BapmMaHTa onpeaeneHns
TBK He siBnsieTcs uenblo AaHHOro NpeaBapuTensHOro aHanmsa, onpeaeneHHoe noHMmaHue
ero 3HayeHusi 6bINo coBepLIEHHO HEOBXOAMMO NPU ero BbIMONTHEHWUN.

4, CoOTBETCTBEHHO, B HACTOSILLEM OOKYyMEeHTE He CTaBUTCA Lelb NpeanoxXmtb eanHoe
onpeaeneHne unn gaxe npennoXmntb CHUTATb Takoe onpenerneHne Ha mexgyHapoaHom

* Cwm. gokymeHTbl WIPO/GRTKF/IC/3/10, WIPO/GRTKF/IC/5/3, WIPO/GRTKF/IC/5/INF/3, WIPO/GRTKF/IC/6/3
n 6/3 Add., WIPO/GRTKF/IC/7/3, WIPO/GRTKF/IC/9/INF/4, WIPO/GRTKF/IC/11/4(a), (a) Add. n (a) Add. 2,
WIPO/GRTKF/IC/11/4(b) n WIPO/GRTKF/IC/12/4(a), (b) n (c).

® BOMUC, «CBOAHbIN aHanNM3 MexaHW3MoB NpaBOBOM OXpaHbl TPAANLIMOHHbBIX BbIPAXEHWUIN KyNbTypbl/BblpaXKeHWiA
donbknopay, 2004 r.; Janke, “Minding Culture: Case Studies on Intellectual Property and Traditional Cultural
Expressions” (AHke, «C MbICNbO 0 KyNbType: CUTYaUMOHHbIE UCCreaoBaHMs B 00nacT MHTENNEKTyanbHON
COBCTBEHHOCTY M TPaAMLIMOHHBIX BbIPaXXEHUI KynbTypbl»), BOUC, 2003 r.; Kutty, “National Experiences with the
Protection of Expressions of Folklore/Traditional Cultural Expressions — India, Indonesia, the Philippines” (KaTtu,
«HaunoHanbeHbIN ONbIT OXpaHbl BbipaXXeHU (ONbKIopa/TpaguLMOHHBIX BbipaXXeHW KynbTypbl: NHans,
WHpooHesus, dununnuHel»), BOUNC, 2004 .

® McDonald, I., Protecting Indigenous Intellectual Property (Australian Copyright Council, Sydney, 1997, 1998)
(AN. MakgoHanbga, «OxpaHa MHTeNneKTyanbHoi COBCTBEHHOCTM KOPEHHbIX HapoaoB» (CoBET N0 aBTOPCKOMY
npasy AscTpanuu, CugHen, 1997 r., 1998 r.)); Palethorpe and Verhulst, “Report on the International Protection of
Expressions of Folklore Under Intellectual Property Law” (Mavintopn n BepxynbcT, «[doknag o mexayHapoaHon
OXpaHe BbIpaXXeHu hornbknopa cpeacTtBaMum npaea MHTENNEKTyanbHOW COOCTBEHHOCTU» (MCCeAoBaHME,
BbINONTHEHHOE MO nopy4yeHuto EBponeiickoin Komuccum, oktabpb 2000 r.)); “Protecting Traditional Cultural
Expressions: Policy Issues and Considerations from a Copyright Perspective” («OxpaHa TpaanLMOHHBbIX
BbIP@XXEHWIN KyNbTYpbl: BONPOCHI U MOMEHTbI MOMUTUKN C TOYKM 3PEHNS aBTOPCKOro npasa») — AUCKYCCUOHHbIV
mMaTepuarn, NoAroToBrneHHbIM opraHu3aumen «Canadian Heritage», 2004 r.; Lucas-Schloetter, A., ‘Folklore’ in von
Lewinski, S. (Ed.), Indigenous Heritage and Intellectual Property (A. Nykac-LLUnéttep, MoHaTre "cdonbkiopa” B
mMoHorpadum C. poH JleBuHCkM 1 ap.), «Hacneane KOpeHHbIX HAPOAOB 1 MHTENNEKTyanbHas COGCTBEHHOCTLY,
2004 r. — cnpaBoYHbIA MaTepuan npeacenatens Komurteta no Bonpocam oxpaHbl TBK, noarotoBneHHbIn k 34-i
ceccum MKTP (cm. http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=373916).

! HokymeHTbl WIPO/GRTKF/IC/3/9 n WIPO/GRTKF/IC/9/INF/4. Cwm. Takke 6a3y HOpMaTUBHBLIX MaTepmnanos rno
agpecy: http://www.wipo.int/tk/en/databases/tklaws/.
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ypoBHE HEObX0aMMbIM, NOCKONbKY ydacTHMkKM MKIP npuaepxunBarotcsa pasnnyHbiX MHEHWI
no 3TOMy BOMpOCy. TeM He MeHee, UCKMIYUTENBbHO AN1S uenen JaHHOro aHanmsa nosie3Ho
AaTtb obuiee 0603Ha4YeHNe Toro, YT0 MMEHHO NMOHMMAaETCA No4 TEPMUHOM «TPALMULMOHHbIE
BblpaXXeHNs KynbTypbl».

Xapakmepucmuku TBK

5.  Xapaktepuctukm TBK nogpo6Ho obcyxganuck B 6onee paHHUX AOKYMEHTaxX 1
maTtepuanax®.

6. [lna uenen HacTosLLEro aHanusa cnegyeT HaNnOMHUTL ABa MOMeHTa. Bo-nepsbix, TBK
MOrYyT NpeAcTaBnaTb COOONM camble pasHble MaTepuanbl: OT N34aBHA CYLLECTBYOLLNX
mMaTepuanoB, CO34aHHbIX «HEM3BECTHbIMM aBTOpaMM» B AaneKoM MpoLUrioM A0 caMblX
NocneaHnX U COBPEMEHHbIX BbIpaXXeHU TPaaULNOHHBIX KyNbTyp, BKIOYasa BeCb
NPOMEXYTOYHbIN PO UX MOCTEMNEHHbLIX 1 SBOSTIOLUMOHHBLIX NepepaboTok, MMUTauUni,
BO3pOXaeHu n BoccodgaHnin. TBK, aBnasicb 4acTblo XKMBOro Hacrneausi, NOCTOSAHHO
BOCCO3atloTcs oOLWMHaMKM 1 rpynnamMm kak goopma ux oTBETa Ha BHELLHMWE YCIOBUS N NX
B3aNMMOLENCTBUS C NPUPOOON U UX NCTOPUEN U OAIOT MM OLLYLLIEHNE CaMOBbITHOCTU K
npeeMCcTBEHHOCTN. B CBA3M C 3TMM MOXHO NMPOBOAMTL pasnMyune Mexagy n3gaBHa
cywecteytowmnmm TBK 1 nx coepeMeHHbIMM BepcramMm 1 nepepaboTkamu.

7. Bo-BTOpbIX, XOTS TPAAULIMOHHOE TBOPYECTBO — 3TO AMHAMWYHOE B3aMMOOENCTBUE
MeXAy KONMEeKTUBHbIM U MHOMBUAYaNbHLIM TBOPYECTBOM, ONpeaensioLas 0COGeHHOCTb
«TPaAAULIMOHHBIX» NPOU3BEAEHUA COCTOUT B TOM, YTO OHU ABMAKOTCA BblpaKEHUEM KNBOW
TpaauumMm n OesaTenbHOCTM CoobLLIEeCTBa MoAen, KOTOpoe BCe ellle ABMAETCS ee HOCUTENEM
N NpakTukyeT ee. [laxe Korga npousBeaeHve co3naeTcs OTAeNbHbIM NMLOM Ha OCHOBE
Tpaauuuii n B paMkax obbIYHOrO yKraaa ero Xu3Hu, Takoe Npov3BeaeHne He
«MPUHAANEXNT» TakoMy OTAENbHOMY UL, @ HaxoauTcs B cdhepe OTBETCTBEHHOCTM U
NMOEHTUYHOCTU OOLLMHBI U coXpaHsieTcs eto. VIMeHHOo aTo AenaeT Takoe Npov3BeaeHne
«TPaAULMOHHBLIMY .

8. Pestomupy4, B LenoOM MOXHO ckasaTb, 4To TBK:

(@) sBNALTCA NPOAYKTOM TBOPYECKOW MHTENMNEKTyanbHOW AeATeNbHOCTH,

(b) nepepaBanucb M3 NOKOMNEHUS B MOKOJIEHME B YCTHOW hopMe Unum nyTem
noapaxaHus,

(c)  oTpaxaloT KynbTYPHYIO 1 couManbHy NOEHTUYHOCTb OBLLMHBI,

(d)  cocToAT N3 xapakTepHbIX ANIeMEHTOB Hacreans o6LKHBbI,

(e) yacTo co3gaHbl HEM3BECTHLIMWU aBTOpamMu U/MNnM aBTopamMu, KOTOPbIX HEMNb3S
TOYHO YCTaHOBUTb, W/ cammMmn obLLMHaMW,

() 4YacTo co3gaBanucb Npexae BCero B AyXOBHbIX U PENUIMO3HbIX Liensx,

(g) yacTo co3galoTCH M BOCNPOU3BOAATCA C UCMONb30BaHNEM MECTHbIX MPUPOAHbIX
pecypcos, n

(h)  NOCTOAHHO BUOOWU3MEHSIOTCS, Pa3BMBAKOTCH M BOCCO34a0TCA B paMKax OBLUMHbI.

10. TepMmuH «obLiMHa» UCNONb3YeTCs B JAHHOW NpeaBapuUTeribHOM BEpCUN aHanvsa B
COOTBETCTBMM C MPAKTMKON, NPUMEHSABLLENCH B AOKYMEHTaX, KOTOPble COCTaBMASANNCH B
pamkax gearenbHocTn MKI'P, 1 o3HayaeT B 06LeM CMbICIe KOPEHHbIE HAPOAbI, @ TaKkKe
TPagVLMOHHbIE, MECTHbIE U MHbIE KYNbTypHble coobliecTBa. Vcnonb3oBaHue aTux
TEPMWHOB He NpeanonaraeT Hanuuns koHceHcyca vneHos MKIP B oTHoLeHUN
B6eHedurumapos oxpaHbl TBK n/vnv npaBoMepHOCTM UM NPaBUITbHOCTU 3TUX NN UHBIX

8 WIPO/GRTKF/IC/6/3; CBoaHbI aHanus BOUC.
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TEPMUNHOB. Mcnonb3oBaHue aTux TEPMNHOB OJ1A Lenen HacTosLWero aHanuasa He BNusieT Ha
ncnosib3oBaHne gpyrmx TepMmMHOB B HaUMOHaAlbHbIX U permoHalribHbIX 3aKOHax un
npouenypax n He orpaHu4mnBaeT ero.

®opmbl TBK

11. TBK moryT B npuHUMne BKMYaTb LUMPOKUIA CNEKTP MaTepuarnbHbIX, HemaTepuanbHbiX
1 CMeLLaHHbIX (OPM TBOPYECKOTO BblpaxeHus’.

12. TlpepnaraeTtcs, ogHaKo, MakCMMarnbHO KOHKPETU3NPOBaTb HAaCTOSALWMIA aHanums u
paccmaTpuBaTh B €ro pamkax onpegerneHHble KOHKpeTHble TBK, B OTHOLLEHMM KOTOPbIX
CYyLLeCTBYET, Kak npeacTtaBnsieTcs, Hanbonee cepbe3Hbl PUCK NX HEMPABOMEPHOIO
NCnonb3oBaHus ¢ NnpumeHeHnem metoaoB MIC. B Gonee paHHMX maTtepuanax obinm
BbISIBIIEHbI U PACCMOTPEHLI haKTUYECKME NPUMEpPBl NPUCBOEHUS U HE3AKOHHOIO MPUCBOEHMS
TBK™. Cpeam aTux npymMepoB yNOMUHAMUCh UCMONb30BaHNE TPAOMLIMOHHOM My3bIK/ 1
neceH, Npon3BeaeHnn n3obpasnTenbHOro NCKyCcCTBa (Mpexae BCero XnBonmcu),
TPaANLUNOHHBIX MY3blKarnbHbIX MIHCTPYMEHTOB, U3aenunin pemecen (BkNyasa BOMMoOLEHHbIE B
HUX obpasubl 1 «cTuUnn»), ncnonHenus TBK, ncnonb3oBaHue cakpanbHbix TBK 1 TBK,
COXpaHseMbIX B TalHe, 3anucen n popm aokymeHTuposaHmna TBK, a Takke cnos, Ha3BaHWM
N CUMBOSIOB KOPEHHbIX HAaPOAOB.

13. W3 aTnx npumepos crneayeT, 4To oxpaHa TBK MoxeT o3HauyaTb oxpaHy (i) pe3ynbTaToB
TBOPYECTBA U XapaKTEPHbIX BbIPAXXEHUM KynbTypbl camux no cebe; w/vnu (ii) penytaumm unm
€caMObbITHOCTU, KOTOPbIE C HUMU accounnpyroTest; u/unu (iii) cnocobos nx npomssoacTea
(Hanpumep, cnocoboB NPOM3BOACTBA M3OENUA pemecna, My3blKarbHbIX UHCTPYMEHTOB UNn
TKaHen).

14. TpeTbs kaTeropus, kacatwLlasicsa cnocoboB npomssBoacTea Takmx TBK, kak
peMeCreHHble U3LeNnus, My3blkanbHble MHCTPYMEHTbI U TEKCTUIbHbBIE U3OENUS, cKopee
OTHOCUTCS K KaTeropuu, HasblBaemon B pamkax gestenbHoctn KomurteTta «TpaguumoHHbIMN
3HaHuaMn» (T3). Bonpoc o T3 paccmatpmBaeTcst BHYTPEHHE COrfacoBaHHbIM 06pa3om,
OOMNOSHALWNM AaHHbIA aHanus, B gokymeHTe WIPO/GRTKF/IC/37/6. [MpumedaHne
CekpeTapmarta: OH Takke npeacTtaBnseT cobom, kak yka3aHo Bbille, YTOYHEHHYHO BEPCUIO
aHanmsa npobenos B oxpaHe T3 BbinonHeHHoro B 2008 r.].

15. Vcxoas v3 BbILLEU3NOXEHHOrO, B paMKax HaCTOsILLIEro aHanusa npeanonaraercs
COCPEeAOTOUNTL BHUMAHUE HA KOHKPETHbIX MpUMepax, OTHOCSLLUXCS K NEPBbIM ABYM U3
yKa3aHHbIX KaTeropui, a UMeHHo:

(@) nUTepaTypHLIM U XY[0XECTBEHHLIM NPOVN3BEAEHUAM™, TaKUM KaK My3biKanbHble
Npou3BeAEeHNst U NPOM3BEAEHNST M3006pa3nTENbHOrO MCKYCCTBA;

® CM. «CnMCOK 1 KpaTKoe TEXHNYECKOE MOSICHEHNE Pa3NUUHbIX (HOPM, B KOTOPbIX BCTPEUAIOTCS TPaAULIMOHHBIE
3HaHus» B AokyMmeHTe WIPO/GRTKF/IC/17/INF/9.

% WIPO/GRTKF/IC/5/3; BOVIC, «CBOAHbI aHanms...».

' CraTbsa 2 BepHCKOI KOHBEHLMN 06 OXpaHe NUTEpaTyPHBIX U XYA0KECTBEHHBIX MPOU3BEAEHUI MMaCKT:
«TepMuyH "nuTepaTypHble N XyAOXXeCTBEHHbIE MPON3BEeAeHMA" OXBaTbiBaeT BCe NpoM3BeaeHns B obnactu
nuTepaTypbl, HAyKMN 1 UCKYyCCTBAa, kKakum Bbl cnocobom 1 B Kakol 6bl opme OHW HU ObIny BbIpaXeHb!, Kak-To:
KHUM, GpoLUtOpbl U Apyrne NMCbMEHHbIE NMPOM3BEAEHMST; NeKuun, obpalleHusi, nponoseau 1 apyrue nogobHoro
poaa NpounsBefeHns; opamaTuyeckme 1 MysblikarnbHHO-ApamaTuyeckme nponsBeaeHus; xopeorpagunyeckme
npov3BeaeHns 1 NaHTOMUMbI; My3blKaribHble COYMHEHNS C TEKCTOM Unu 6e3 TekcTa; KuHeMaTtorpaduyeckme
npov3BeaeHuns], K KOTOpPbIM NPYPaBHUBAIOTCS NPOM3BEAEHMS, BbipaXKeHHble CNOCOBOM, aHanormyHbIM
KMHemaTorpadum; pUCyHKN, NPON3BEAEHUS XXUBOMUCHU, apXUTEKTYPbI, CKYNbNTYPbI, rpaddunkn 1 nutorpaduu;
doTorpadmyeckme NpomsseaeHns, K KOTOpbiM NPYPAaBHUBAKOTCS NPOU3BEAEHWS, BbIPaXeHHbIE CNocoboMm,
aHanornyHbImM poTorpaduu; NponsBeAeHUs NPUKNaLHOro CKYCCTBa; UIIOCTPaLMK, reorpaduydeckme KapThl,

[Footnote continued on next page]



WIPO/GRTKF/IC/37/7
MpunoxeHue I, cTp. 6

(b)  wncnonHeHmsim TBK

(c) obpasuam, BOMMAOLEHHLIM B U3OENUAX peMecen 1 ApYrnx Npon3BegeHusx
NPVKIIagHOro NCKYCCTBa;

(d) TBK, coxpaHseMbIM B TalHe; U

(e) HasBaHusAM, CrioBaM U CMMBOJSIaM KOPEHHbIX HAPOAOB U TPaANLMOHHBIM
Ha3BaHWSAM, CNoBaM M CUMBOSAM.

16. CwMmbICn Takon KOHKpeTM3auun — caenaTb AaHHbIN aHanmM3 MakCMMarnbHO KOHKPETHBIM U
TOYHbIM. OTO He 03Ha4yaeT, ogHaKo, oTcyTcTBUusA apyrux opm TBK n anemeHToB
HemMaTtepuanbHOro KynbTYPHOro Hacneausi, Kotopble Takke sSBMSAITCH LEeHHbIMU U
YS3BUMbIMW.

3HayeHUe mepmuHa «oxpaHa

Obuwue xapakmepucmuku oxpaHbl UHMesiekmyarnsHolU cobcmeeHHOCMU

17. Cuctembl NIC pasnuyaloTcs N0 CBOEMY XapakTepy v Lenam perynupoBaHusi, KOTopble
OHW NpecneaytoT. Tak, Hanpumep, aBTOPCKOE NpaBo — 3TO NPaBO aBTOpa KOHTPONMPOBaTb
NCNonNb30BaHME pe3ynbTaToB CBOEro MHTENNEKTyanbHOro Tpyaa. ABTOpPCKOe npaBo He
obecneynBaeT, OAHaKO, MOMHOMO KOHTPONS, MOCKOSIbKY OHO NPUMEHSIETCA C Pa3NINYHbIMM
OrpaHNYEHNSIMU U UCKITIOYEHMAMM, NPU3BaHHbIX obecneunTb BanaHc mexay 3ajaden
OXpaHbl TBOPYECKOWN OeATENBHOCTM U 3adaden pacnpocTtpaHeHmst nHdopmaunn. C gpyron
CTOPOHbI, OXpaHa TOBapHbIX 3HAKOB 1 reorpamnyeckmx ykasaHuin HanpasrneHa Ha oxpaHy
npecTka u penytaunm TOProBLEB M UX NPOAYKLUK, a TakkKe Ha npegoTBpalleHme
HEeCaHKLMOHUPOBAHHOIO UCMOSb30BaHNA Takux 0603HayYeHnin, CnocobHOro BBECTU
notpebutenen B 3abnyxgeHue.

18. OxpaHa MIC moxeT BKkNtovaTb B cebsi oxpaHy npaB cobCcTBEHHOCTU. B Tex cny4vasx,
Korga npaBa COGCTBEHHOCTM CYLLECTBYHOT — Hanp1MMep, B CryYyae MMYLLECTBEHHbIX NpaB

B KOHTEKCTE aBTOPCKOro npaBa — nNpaBoobnagareny MoryT OCyLeCTBASATb 3TN NpaBa camu,
AaBaTb pa3peLleHne Ha UX NCNoMb30oBaHMe ApYrumMu nuuamm (T.e. NnpaBo MOXET
NULEH3MPOoBaTLCA), W/KUNn 3anpeLlatb X UCMNONb30BaHWE APYTUMW NULLAMM.

19. OxpaHa UNC He obgasaTenbHO nogpasymeBaeT npegoctasneHme npas coO6CTBEHHOCTH.
Tak, Hanpumep, NMYHbIE HENMYLLECTBEHHLIE NpaBa, NPeayCMOTPEHHbIE aBTOPCKMM NpaBoM,
obecneymBaloT KOHTPOIb Had CnocoO0oM UCMONb30BaHUA NPOU3BEAEHMS, @ HE HAQ CaMOW
BO3MOXXHOCTbLIO €r0 MCMOSb30BaHUSA, MPUYEM B HEKOTOPbIX CIly4Yasx Aa)ke Nocne NCTeYeHns
cpoKa AeNCTBMA UMYLLECTBEHHbIX NpaB. AHanorn4HbIM obpasom, NpUHyAUTESbHbIE
(HeooBpOoBOMbHbIE) NMLEH3UM B KOHTEKCTE aBTOPCKOro npasa No3BONAOT perynnpoBaTb
cnocob Mcnonb3oBaHUS NPOU3BEAEHUS N CBSI3aHbl C YNiaTon «CnpaBearniBoro
BO3HarpaxgeHusa» unnm «0b0CHOBaHHOrO aBTOPCKOro roHopapay (CM., Hanpumep, ctaTby
11bis(2) n 13.1 BepHcKon KOHBEHLMN).

@®opwmbi oxpaHbl UC, Hauboriee 8axHble ¢ MOYKU 3peHusi oxpaHbl TBK

20. Mockonbky mHorne TBK npeactaensaoT cobon nutepaTypHble 1 Xy40XeCTBEHHbIe
Npou3BEOEHNS UM UCNONHEHNS, ANS X OXpaHbl 0OCOBEHHO BaXXHbl MEXaHN3Mbl OXPaHbl

[Footnote continued from previous page]

MnaHbl, 3CKM3bl U NacTUYeCcke NpPousBedeHUsi, OTHOCSLLMECS K reorpacum, Tonorpadmm, apxuTekType unm
HayKam».



WIPO/GRTKF/IC/37/7
MpunoxeHue I, cTp. 7

aBTOPCKOro MpaBa 1 CMexXHbIx Npas*?. TpaanumnoHHble 06pasLibl B MPUHLMNE MOryT
OXPaHATLCS Kak NPOMbILLIeHHble 0bpa3ubl. [N oxpaHbl Ha3BaHWA, 0003HAYEHUN U
CMMBOIOB Hanbonee BaxHbl cnctembl VIC, obecnevnBaioLLime OXpaHy 3HaKOB U yKaszaHuK, a
TaKkke 3aKoHbl 0 6opbbe ¢ HegoBpPOCOBECTHOM KOHKYPEHLINEN.

MexdyHapoOHbIe KOH8eHUUU U 002080phkI 110 gorpocam VC, saxkHble C MOYKU 3peHUs
oxpaHbl TBK

21. KoHBeHUMM 1 OOroBOpbI B 0611aCTM aBTOPCKOro NpaBa M CMEXHbIX Mpas,
agMUHUCTpaTUBHbIE (PyHKLMKN KOTOPbIX BbiNonHaeT BOUC, o6pasyoT MexayHapoaHyto
CUCTEMY MPUHLMNOB M HOPM, KOTOPble rocyaapcTaa, patuduumpoBasLune 3T UHCTPYMEHTHI,
peanusyoT Yepes3 CBOM HauMoHarbHble 3aKoHbl. MexayHapoaHble KOHBEHLUN 1 4OroBOpbI
npeaycMaTpuBaroT rmbkme HopMbl MO psAy BOMPOCOB, U HALMOHANbHOE 3aKOHOAATENbCTBO
MOXET B 3HaUNTENbHOWN CTENEHN OTNNUYATBLCH OT OAHOW HOPUCAUKLMM K APYrON, NO3TOMY Ha
npakTuke oxpaHa VIC aBnseTcs, npexae BCero u rnaBHbIM o6pa3om, BONPOCOM
HauMOHanbHOro 3akoHoAaTenbCcTBa. BaxXHO OTMETUTL, YTO MEXAYHaPOaHbIE JOrOBOpPbI
HanpaeneHbl TakKe Ha 3aLunTy NpaB B UHOCTPAHHbLIX KOPUCOUKUUAX HA OCHOBE
HaLUMOHAaNbHOro pexmmMa 1 NPUHLMNOB B3aUMHOCTH.

22. B pamkax HacTosILLEero aHanmsa yrnomMmvHalTCs crneaytoLlmne OCHOBHbIE
MeXayHapoAHble KOHBEHUMN 1 goroBopbl B o6nacTtu UC:

(a) MexayHapoaHasi KOHBEHLMA MO OXpaHe NpaB UCMONHUTENEN, NPon3BoanTeENemn
doHOrpamMm U BellaTernbHbIX opraHmaaumi 1961 r. («Pumckas koHBeHUuA
1961 r.»);

(b) Mapwkckasa KOHBEHLMSA NO OXpaHe NPOMbILLIEHHON cO6CTBEHHOCTU 1967 T.
(«Mapwxckasa koHBeHUUA 1967 1.»);

(c) BepHckasn KOHBEHUMS NO OXpaHe nuTepaTypHbIX U XyA0XEeCTBEHHbIX
npoussegeHun 1971 r. («bepHckas koHBeHUna 1971 r.»);

(d) KoHBeHUus 06 oxpaHe nHTepecoB npoussogutenen oHorpamm 1971 r.
(«KoHBeHuwmst no poHorpammam 1971 r.»);

(e) Cornawenne TPUMC 1994 r.;

Q) Horosop BOUC 06 aBTopckom npase 1996 r. («OAIT 1996 r.»);

(9) Horosop BONC no ncnonHeHuam n goHorpammam 1996 r. («QND 1996 r.»); n

(h) lMeknHCcKn goroBop no ayamoBuayanbHbIM ncnonHeHnsam 2012 r. («lekmHckuin
porosop 2012 r.») (KOTOpbIN Noka He BCTynun B cuny)™®.

«OxpaHa» 8 omnu4ue om «cbepexeHusi», «CoOXpaHeHUsI» unu «codelicmeus pa3gumuio»

23. B cooteeTcTBUM C 06CYKOEHUAMM, COCTOABLUMMUCH paHee B pamkax KomuteTa,
TEPMUH «OXpaHay, ynoTpebnaemsbin B pewwieHun Komuteta, NpUHATOM Ha ero 12-1 ceccum
B peBpane 2008 r., NOHMMAETCA Kak OXpaHa B TOM CMbICIEe, B KOTOPOM 3TOT TEPMUH
ucnone3dyetcd B cucteme MIC (MmMeHyemas nHorga «npaBoBOM OXpaHOM»), T.€. Kak OxXpaHa
pe3ynbTaToB YE€r0BEYECKOro MHTENMEKTYanbHOro Tpyaa U MHHOBaUUN OT
HeCcaHKLMOHMPOBAHHOIO NCMNOJSTb30BaHUS.

12" OCHOBHbIE MPUHLMMLI OXPaHbl aBTOPCKOTO MpaBa 1 CMEXHbIX NPaB 1 UX NpuMeHeHne k TBK paccMoTpeHb! B
bonee paHHUX okymeHTax. Cm. gokymeHT WIPO/GRTKF/IC/6/3.

3 Crnepyet oTMeTUTL, UTo MappakeLlckuii A0roBop 06 oBneryeHnn JOCTyna CrenblX W KL, C HapyLLIEHUsIMUI
3PEHUS UM NHBIMU OrPaHNYEHHBIMU CMNOCOBHOCTAMM BOCTIPUHMMATL NeYaTHY0 MHAopMaLUo K OnyGnnkKoBaHHbLIM
npoussedeHnsam 2013 r. He ynoMuHaeTcs B JAHHOM KOHTEKCTE, MOTOMY YTO OH HE MMeeT NOCMeACTBUIN, MMEIOLLNX
3HayeHue C TOYKM 3peHns oxpaHbl TBK.
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24. «OxpaHa» VIC B 3TOM CMbICMe OTNMYaeTCs OT «COepexeHnsi», KCOXpaHEeHUsI» U1
«COOENCTBUS Pa3BUTUIO» KyNbTYPHOrO Hacneaus, KoTopble, Kak NpaBurio, CBA3aHbl C
BbISIBNIEHMEM, AOKYMEHTUPOBaAHNEM, Nepeaadven n BO3BpaLLEHNEM K XXM3HU MaTepUanbHOro
N HemaTepuarnbHOro KynbTypHOro Hacrnegusa gns obecnevyeHns ero COXpaHHOCTU Unu
XnsHecnocobHocTn. XoTs camu nNo cebe MHCTPYMEHTLI 1 MporpamMMbl, HarnpaeneHHbIe Ha
coxpaHeHue u cogenctane passutuio TBK, BaxkHbl U gononHsaT oxpaHy TBK, ocHoBHoe
BHMMaHMe B paMKax HacTOsILLLEro aHanusa, B COOTBETCTBUK C pelueHnem KomuteTa,
npuHATbHIM B doesparne 2008 r., cocpenoToyeHo Ha npasoBor oxpaHe TBK. 3akoHbl u
nporpamMmebl, He oTHocsLWmecs K obnacti VIC 1 kacatolmecs CoOXpaHeHUs XNBOro Hacneaus
N COOEeNCTBUS €ro pasBUTUIO, MOTYT UrpaTb MNOME3HYH POSb, AOMOSTHASA 3aKOHbI,
perynupytoLwmne Bonpockl oxpaHbl MC. MHorne uenu, ceasaHHble ¢ TBK, 0 KoTopbIX
3aABNSAOT OOLWMHBI, MOTYT ObITb LOCTUIHYTHI HE NPU MOMOLLM Mep TOro Tuna, KoTopble
npumeHsitoTca B cucteme VC, a npy nomoLum mep 1 nporpamm, HanpaBneHHbIX Ha
cbepexeHune, coxpaHeHe U COAeNCTBNE Pa3BUTUIO KyNbTypHOro Hacneams. Kpome Toro,
ANA NpefoTBpaLeHNs HexenaTenbHOro ncnonb3oBaHms ceonx TBK obLwmHbI nCNonb3yoT
ApYr1ne NHCTPYMEHTLI, HanpMMep, CPeACTBa, CoO34aBaeMble B paMKax UX TPaguLMOHHOMo
npaesa. OTMe4Yanoch Takke, YTO COXPAHEHMIO U PA3BUTUIO KYNbTYp KOPEHHbLIX HAPOA0B
MOXeT cnocobCcTBOBaThL Hagnexallee NCnonb3oBaHNe TPaaAULMOHHBIX Ha3BaHWUI, CNOB U
CUMBOJIOB, a Takke apyrmx TBK.

Llenu, cesizaHHbIe ¢ oxpaHol TBK

25. B Gonee paHHMX OOKYMEHTax yKkasblBancs uenbin psg uenen, onpegeneHHbix
rocygapcteamm n obLimHammn B CBA3N C TBK'. OgHu U3 H1X MMetoT oBLLMIA xapakTep,
apyrve 6onee HenocpeacTBeHHO cBs3aHbl ¢ IC n oxpaHon TBK. Kpome Toro, B kadecTtse
WCTOYHUKA, OTpaXKaloLLLero YasiH1s KOpeHHbIX HapodoB, ynommHanace Oeknapauus OOH o
npaBax KOPEHHbIX HAapPOaOB.

26. [ns Hagnexallen KOHKpeTu3aumm HacTosILLEero aHanusa, a Takke ¢ yyetom 6onee
paHHux obcyxaeHnn n pewenns MKIP, npuHaTtoro B peBpane 2008 r., npeanaraeTcs
CUMTaTb HENOCPEACTBEHHLIM NPEAMETOM HACTOALLEro aHanmsa Lenun, KOHKPETHO CBA3aHHbIe
¢ oxpaHon TBK npu nomouwin mexaHnamos VC.

27. CnepyeT HaNnOMHUTb, 4TO y4acTHuUkn MKI'P, npuH1umas Bo BHUMaHWe BO3MOXHOCTb
NPUHATMA Mep BHe cdepbl cuctembl VIC, ykasbiBany pasnuyHble 3KOHOMUYECKME U
BHE3KOHOMMYECKME Lenu oxpaHbl TBK, ocHoBaHHOM Ha NpuMeHeHnn mexaHnamos VIC, B
YaCTHOCTU:

(a) oxpaHy MHTennekTyarbHbIX NPaB 4515 COAENCTBUA SKOHOMUYECKOMY Pas3BUTUIO:
HEKOTOpble OOLLMHLI CTPEMATCA 3aABNASATb UHTENNEKTYyanbHble Npasa Ha ceon TBK
N OCYLLIECTBNATb Takme npasa, NO3BOMSOWME UM NUCNOMb30BATh X KOMMEPYECKNM
00pa3om B MHTEpecax CBOEro 3KOHOMUYECKOro pasBuUTUS;

(b)  oxpaHy MHTEnnekTyanbHbIX NpaB Ans NPeaoTBPaLLEHNs HEXeNaTeNnbHOro
ncnonb3oBaHus TBK gpyrummn nuuamm: HeKoTopble OBLLMHBI MOTYT CTPEMUTLCS
OCYLLIeCTBMATb MHTENNEeKTyanbHble NpaBa Ha ceou TBK ans npegoTtepalleHmst nx
MCNOMb30BaHUS 1 KOMMeEpLManM3auum opyruMm nuuamu, BkroYas
Mcnonb3oBaHne, ockopbnsaoLEee UNK YHXKaKLWEee KyrbTypy, a Takke
MCnonb3oBaHNe, HEBEPHO NPEACTABNSIOLLEE UX KYNbTYPY; U

14" NokymeHT WIPO/GRTKF/IC/6/3.
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(c)  oxpaHy OT oCyLleCTBNEHNs MHTENNEeKTyanbHbIX NpaB APYrux nuu: obLWuHbI Takke
CTpemATCs NpegoTepaLlaTh nonyveHne nnu coxpaHeHmne npae NC Ha ceon TBK, a
TaKkKe Ha NpousBefeHusl, co3gaBaeMble Ha X OCHOBE UK NyTeM nx nepepaboTky,
Apyrumn nuuamm. 3JTO npegnonaraeTt UCNofb3oBaHMe 3aLlMTHBIX MEXaHNU3MOB,
BGrIOKMPYIOLLIMX OCYLLLECTBNEHMNE UHTENNEKTYanbHbIX NpaB TPETbUX NN, Unn
ynpexgaroLwux nony4yeHue npas, KOTopble CHATAOTCA NPOTUBOPEYaLLNMU
NHTEpecam OO MHbI UK Obinn Nnony4veHbl 6e3 cornacusa oW MHbI («3aWwmTHas
oxpaHay).

KoHkpemHsbie xenamerbHble ¢hopmbl oxpaHsb! TBK

28. Cnocobbl ncnonb3oBaHust pasnunyHbix dopm TBK B Mupe Becbma pasHooOOpasHbI.
B 6onee paHHux gokymeHTax KomuteTta npnBogunucb NpMMepbl BUAOB NPUCBOEHUSA
BbIPaXXEHUI KYNbTYpbl, HA KOTOPbIE YKa3blBalOT KOPEHHbIE OBLLMHBI™.

29. W3 3T1ux peanbHbIX NPUMEPOB CcrneanyeT, YTO Takne 06LLI,VIHbI n opyrme CToOpOHbI
3anHTepeCcoBaHbl:

(a) B oxpaHe TBK oT HeCcaHKLUMOHMPOBAHHOIO NUCMOJIb30BaAHMS, BKITHOYas
BOCNpoun3BeaeHne, nepepaboTKy, pacnpoCTpaHeHne, NCNOMHEHUE N UHbIEe
nopobHble AencTeus, B 0CO6EHHOCTM KOMMEPYECKOro UCNONb30BaHWS;

(b) B NpeaoTBpalleHmn ncnonb3oBaHus TBK, senstoLerocs ockopobuTenbHbIM,
YHU3UTENbHBIM /UMW HENPUEMIEMbIM B KyNTbTYPHOM N AYXOBHOM OTHOLLIEHUMU

(c) B NpegoTBpaLLEHMM NMPUCBOEHMUS penyTaunm nnu camoboITHOro xapakrepa TBK,
CO3JatoLLero NIOXXHOE BnevaTrieHne, YTo NPOaYKT SABNSETCs NOANNHHBIM
TPaAVLMOHHBIM U34enneM, 3a CHeT NCMOSb30BaHNSA BBOASALLMX B 3abnyxaeHve
NN NOXHbIX MPU3HAKOB NOANMHHOCTM UITM NPOUCXOXOEHUSA UMM KONUPOBAHNSA
«CTUNSA» TPAAULMOHHBIX N3OENNIA;

(d) B npemoTBpalieHun cutyaumn, korga TBK ncnonesytotcs 6e3 ykazaHus
NCTOYHMKA;

(e) B NpyMmeHeHun 3awmTHOM oxpaHbl TBK (To ecTb NpOTMBOAENCTBUSA NOSYYEHUIO
apyrmmn nuuamm npas VIC Ha TBK nnu nx agantauun); u

) B NpefoTBpaLleHM HeCaHKLUMOHUPOBAHHOIO PackpbITUA KOHMAEHUNANbHbIX
TBK unun TBK, coxpaHaembix B TanHe

30. [ns yToYHEeHMs1 COOTBETCTBYIOLLMX BApMAHTOB AEUCTBUIA U NpUaaHMs HacTosLwemy
aHanu3ay 6onee NpakTUYeCcKon 1 NPUKNagHON HanpaBneHHOCTM npeanaraeTcs
COCpeaoTouNTb ero Ha 3TUX LLIECTU OCHOBHLIX hopMaXx OXpaHbl, BbISIBIIEHHbIX 1
pacCcMOTPEHHbIX B 6oree paHHUX AOKYMEHTax.

31. B cB#Asu c 3awuTHON oxpaHor TBK npegnaraeTtca cocpefoTounTb BHUMaHWE Ha
npegnoxeHunsix 06 oxpaHe oT (i) HeCaHKLMOHNUPOBAHHOIO NCMNOSb30BaHWUS aBTOPCKUX NMpaB U
npae Ha o6pa3Lbl B CBA3N C NPOM3BeAEHNsIMU, NoNyYeHHbIMM Ha ocHoBe TBK, Bkntovas
nsgenuns pemécen, u (i) HeCaHKLMOHNPOBAHHOW perucTpauumn MeCcTHbIX 1 TPaaULMOHHbIX
Ha3BaHW, CNOB 1 CUMBOJIOB B BUAE TOBapHbIX 3HAKOB.

5 NokymenTsl WIPO/GRTKF/IC/5/3 1 WIPO/GRTKF/IC/6/3.
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3HayeHuUe mepMuHa «npobesb!»

32. PeweHne MKI'P, npuHATOE Ha ero ABeHaauaTon ceccun, npegycMatpyMBaeT aHanms
«npobenoB» B «06a3aTenbCTBaX, HOPMATMBHbBIX MONOXEHUAX U BO3MOXHOCTSAX, YXKe
CYLLIECTBYIOLLMX Ha MEXOYHApPO4HOM ypoBHe B obnacTtu oxpaHbl TBK/B®».

33. TloHsTue «npoben», ucnonb3yemoe B peweHun MKIP, nogpasymeBaeTt Hanvune
HeyaoBEeTBOPEHHOMW SKOHOMUYECKOW, KySIbTYPHON Ui coumnarnbHOn NoTpebHOCTM.
BbisiBNieHne Takmx 9KOHOMUYECKUX, KySbTYPHbIX UK CoUManbHbIX NOTpebHoCTeN n
onpeaeneHne Toro, SIBMSOTCA NN OHW KHEeYA0BNETBOPEHHBbIMM» — 3TO NpeanpusTue
HeonpegeneHHoro obbema, nockonbky B pamkax MKIMP noka oTcyTcTByeT 4OrOBOPEHHOCTb
no atum Bonpocam. OnpeageneHne HeyaoOBNETBOPEHHOM NOTPEBOHOCTM Kak «npobenay, n
npexage Bcero onpeaeneHne HeobxoanMMOCTM 3anonHeHns 3Toro npobena — aTo BONpoc,
KOTOpbIV A0SMKEH peLlaTbCa rocyaapcTsamMum-vrneHamu.

34. TeMm He MeHee, NpMHUMas nparMaTUYHbIA NOAXO0A, B PaMKax BbINOSTHEHNS peLleHus
MKI'P BO3MOXXHO BbISSBUTb NPOGEnbI, KacatoLMecs:

(@) dopm oxpaHsbl, XenaTenbHbIX ANA FOCyaapCcTB N OBLNH (KOTOpble YNOMSIHYThI
Bbile); n/nnm

(b) KOHKPETHBbIX OCO3HAHHbIX TEXHUYECKMX HEOQOCTATKOB CyLleCTBYoLen cuctemol C
B CBA3K ¢ oxpaHon TBK. 31n Bonpockl nogpobHo paccmaTpmBanucb B Matepuanax
ONPOCOB U APYrMX AOKYMEHTaxX U Matepuanax, Kotopble roTOBUNIUCb B pamKax
pnestensHoctn MKIP,

35. KenaTenbHble hopmbl OXpaHbl BbINK onpegeneHsl Boilwe. B kayecTBe KOHKPETHbIX
TEXHNYECKMX orpaHnveHnin cuctem VC, Hambomnee BaXKHbIX C TOUKM 3peHust oxpaHbl TBK,
YKa3bIBan1Cb creayowime MOMEHTbI:

(@) TpebosaHue «opuauHaIbHOCMU»: aBTOPCKUM NPaBOM OXPaHAOTCS TOSbKO
«OpUrMHasnbHbIe» NPOM3BEAEHMUS, MHOTUE XXe TPagULNOHHbIE NUTepaTypHbIe U
Xy[OXECTBEHHbIE NMPOM3BEAEHNS HE ABMAIOTCA «OPUTMHANBbHLIMUY B 3TOM
cmbicne. Takke ykasblBanocb, YTO TpaauLMoHHbIE 06pasLibl HE SBNAOTCA
«HOBBIMUY» NN «OPUTMHANBHBIMUY» B KOHTEKCTE OXPaHbl NPOMbILLIIEHHbIX
o6pasuyoB. C gpyron CTopoHbl, nepepaboTaHHble TBK MoryT nonyyaTb OXpaHy Kak
«OpUrnHanbHble» 0OBbEKTLI aBTOPCKOro NpaBa uUnu Kak obpasLbl, B CBA3M C YEM
npeabABNATCS TPeboBaHNA NPUMEHEHUSA «3aLUUTHOM OXPaHbl» (CM. HUXE);

(b) «CobcmeeHHOCMb»: NPUMEHEHMNE UHCTPYMEHTOB OXpaHbl aBTOPCKNX NpaB U
NPOMbILUNEHHbIX 06pa3LoB YacTo TpebyeT yka3aHUsi U3BBECTHOIO KOHKPETHOIO
aBToOpa U1 aBTOPOB ANA onpeaeneHnst npasoobnagaTenemn u TOYHOro peLleHns
BOMpoOCa O TOM, KTO MOXeT BbITb 6eHedmumapom npas. OgHako onpegenuTb
aBTopoB TBK 1, cooTBeTCTBEHHO, NpaBoobnagarenen n 6eHeduumapos npas Ha
TBK, 3aTpygHUTENbHO, ecriv He HEBO3MOXHO, Nockonbky TBK co3gaHbl n
COXpaHATCA 06LWMHAMM M/UIM X aBTOPbI MPOCTO HEN3BECTHbI /UK HE MOTyT
ObITb ycTaHoBMNEHbI. CaMo NoHATUE «COBCTBEHHOCTUY B TOM CMbICIIE, B KAKOM
OHO ynoTpebnseTca B cucteme VIC, Takke MOXeT ObITb HEMOHATHBIM L7151 MHOTUX
KOPEHHbIX HapOAOB (CM. HMXe Nnog, 3arofloBKOM «MOHATUMHBIN pa3pbIB»);

(c)  @ukcayus: TpeboBaHue urkcaLmm, NpeaycCMOTPEHHOE 3aKOHOAATENbCTBOM 06
aBTOPCKOM MpaBe MHOIMX CTpaH, UCKNIoYaeT BO3MOXHOCTb obecrneyeHns oxpaHbl

% Ccwm., Hanpumep, aokymeHTbl WIPO/GRTKF/IC/1/5, WIPO/GRTKF/IC/3/11, WIPO/GRTKF/IC/5/3 n
WIPO/GRTKF/IC/6/3.
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HemaTepuarbHbIX U YCTHbIX BbIp@XXEHUIN KyNbTypbl, TAKUX KaK CKasku, TaHLbl UK
NecHW, A0 X BONMoLeHns nnn 6e3 nx BonnoLEeHNS B KaKOMW-TO (bopMe U Ha
KakoM-TO HocuTene. [axe HeKkoTopble «3apuKCMpoBaHHbIE» BbIpaXeHUd, Takne
Kak packpacka nuua, packpacka Tena unu ckynbnTypbl U3 necka, MoryT He
oTBevaTb 3TOMy TpebosaHuo cmkcauumn. C apyror CTOPOHbI, NpaBa Ha 3anvcu
TBK 1 nx popmbl X AOKYMEHTUPOBAHUA NpUHALEXaT Nnuy, BbIMNOMHMBLUEMY
Takme gencTesng pmkcaumm, B YacTHOCTU, UccnenoBaTenisiM 3TUHECKON My3bIKK
nUnn ponbKopa n gpyrum nccregosaTensm, a He caMnm Hocutenam TBK;

(d)  Cpok oxpaHbl: yTBEPXAAETCS, YTO OrpaHUYEHHbIA CPOK OXPaHbl, MPUMEHSIEMbIN
NPy OXpaHe aBTOPCKUX U CMEXHbIX NPaB U NPOMbILLEHHbIX 06pa3LoB, He
nogxoant ans TBK. Bo-nepBbix, OH He oTBe4aeT NoTpebHOCTM obecneyeHus
oxpaHbl TBK Ha NOCTOAHHOW OCHOBE Ui NO KpanHen Mepe B TEYEHNE CpoKa
Xn3HM 06WmMHBI. Kpome Toro, orpaHM4eHHOCTb Cpoka OXpaHbl Npeanonaraet
onpeaeneHHoCTb BpEMEHM CO34aHMsA UNn nepBoro obHapoaoBaHMs
npouseeaeHunst, kKotopoe B criydae TBK yacTo HeM3BeCTHO;

(e)  @opmarbHbie mpebogaHUs: ecnn NPy NOMNy4YeHNN OXpaHbl aBTOPCKUX U CMEXHbBIX
npaB popmarnbHble TpeboBaHMA OTCYTCTBYHOT, TO MPU NONYyYEHUM OXPaHbI
NPOMbILUNEHHBIX 06Pa3LOB M TOBAPHbIX 3HAKOB NPeayCMOTPEHbI ONpeaeneHHble
TpeboBaHWs B OTHOLLEHMWN peErncTpaumm npas 1 NPOASIEHNs ee cpoka.
YKasblBanoch, 4To Takue TpeboBaHns 3aTpPyaHAIOT MCMONb30BaHNE 3TUX CUCTEM
NC kopeHHbIMX 1 TPaANLNOHHBIMUN OBLLMHAMM;

) UcknoyeHUs1 u oepaHu4eHus: TOMUMO 0BCyKaeHnst Bonpoca 00 orpaHNYeHHOCTH
cpokoB, obecneyvnBaembix 6onblMHCTBOM chopm UC, yTBEpXKAanocCk, YTO Apyrve
UCKITIOMEHUS U OrpaHn4eHmnsi, 0Obl4HO NpeayCMOTPEHHbIE 3aKOHOAATENBCTBOM MO
Bonpocam NC, He nogxoaat ans TBK. Hanpumep, Tunn4Hoe nckniodeHne ns
aBTOPCKOro npaea, AonyckatoLlee BOCNpom3BegeHne CKynbnTypbl UNn n3genus
XYOOXECTBEHHbIX peMeces, NOCTOSAHHO AKCMOHMPYEMOro B NyGrMYHOM MecCTe,

B Buae cotorpadmii, pUCyHKOB U MHbIX N306paKeHnin, MOXET Bbi3blBaTb
03ab04eHHOCTb NpeacTaBUTENEn KOPEHHbIX HAPOAOB M HapyLaTb NX
TpaauUWOHHbIE NpaBa. AHanormyHbiM 06pa3om, HauMoHarbHble 3aKOHbI 00
aBTOPCKOM MpaBe 4yacTo paspeLuatoT nybnnyHbIM apxmeam, bubnuotekam u
APYrMM NoAoBHbIM yYpexaeHnsiM genatb penpoayKLmMn NpousBeaeHni n
OTKpbIBaTb JOCTYN K HAM ANns ny6nukn. HekoTopble U3 TakMX UCKIOYEHUA 1
OrpaHNYeHNN KPUTUKOBANUCL NPEACTaBUTENAMMN KOPEHHBIX U TPAOULMOHHBLIX
oOLWuH; apyrve npeacTtaBuTeny NogYEpPKMBann, YTo Npy NPUMEHeHNM Nodbix
NCKNIOYEHUIN N OrpaHNYeHnn crieqyeT yunTbiBaTb OOLLECTBEHHbIE MHTEPECHI; U

(9) BawwumHas oxpaHa: KOpPEHHbIE HAPOAHOCTU N OBLLUHBI 03ab04veHbl TeM akToM,
YTO HE CBSA3aHHbIE C HUMW KOMMAaHUN N YaCTHbIE NMLUa UMUTUPYIOT UNN KOMUPYHOT
nx TBK nnn ncnonb3ytoT Nx Kak ICTOYHMK BAOXHOBEHNSA, obecneynBas oxpaHy
WHTENNeKTyarnbHbIX MPaB Ha CBOM NPOU3BOAHbIE Npon3BeaAeHUs, 0bpasLbl, 3HaKK
unun gpyrue npoussegeHus. Hanpumep, obLLmMHbI Bbipaxanu 03abo4eHHOCTb Mo
noBOAY MCMOSIb30BaHNA HE CBA3AHHLIMU C HUMU NMLAMM CIOB, HAa3BaHWUN,
obpasLoB, CUMBOSIOB U APYIUX OTNNYUTENBHBIX 0603HAYEHN B KOMMEPYECKNX
Lensx n nx permctpaumm B Ka4ecTBe TOBapHbIX 3HaKoB. Kpome Toro, Hu
3aKoHO4aTenbLCTBO 06 aBTOPCKOM NpaBe, HU 3aKOHOA4ATENBCTBO O MPOMbILLSIEHHbIX
obpasuax He npegycmMaTpmMBaEeT OXpaHbl «CTUMA» NINTEPATYPHbIX U
XyLOXXECTBEHHbIX MPON3BEAEHN NN, COOTBETCTBEHHO, 06Pa3LoB.

np066ﬂbl, KOmopsbie HenocpeacmeeHHo He paccmMampusaromecs 8 paMkKax Hacmosuw,eco
aHarnusa

36. [MToHssmuliHbIl pa3pbie: MNpeanaraeMblii akLEHT Ha Takux npearonaraemMblX KOHKPETHbIX
N TEXHWUYECKMX HeJocTaTKax CyLLecTByLWmxX cuctem NC He fOMKHO NPUBECTM K TOMY, YTO
OyayT ynyLieHbl u3 Buay 6onee rnybokve NOHATUIAHbIE Pa3nNuuna Mexay Lensimm n
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OpPVEHTMPAaMM KOPEHHbLIX HAPOAOB M LIENSMM U OpUEeHTUpamMm cylecTBytoen cuctemol C.
Bonee Toro, ycmaTtpuBaeTcs onpeneneHHasi CBsi3b MEXAy TakMMU MOHATUAHBIMK
pasnnunamMm n TeXHM4ecKnMm Hegoctatkamn. lNpeacraBUTENn KOPEHHbIX HAPOAOB,
yyacTByowwme B pabote KomuteTta n gpyrmx hopymoB, SICHO BblpaKarnv CBOU COMHEHUS Mo
noBoAy CnocoBHOCTM TpaanunoHHon cuctembl MC oTBevaTb nx doyHOaMeHTanbHbIM
Hyxgam. OTmeyanocb, Hanpumep, YTO CaMo NMOHATME «COBCTBEHHOCTM», UCNOSb3yeEMOE B
obuienpuHaTon cucteme NIC, He COBMECTUMO C MOHATUSIMW OTBETCTBEHHOCTU U 3a00ThI O
coxpaHeHun TBK, KoTopble nexaT B OCHOBE TPaaMLMOHHOMO Npasa U CUCTEM, OCHOBaHHbIX
Ha obblvasix. Ecnm cuctema aBTOpPCKOro npaea 4aeT UCKIYMUTENbHbIE NpaBa YaCcTHOM
COBCTBEHHOCTM OTAENbHLIM NLAM, aBTOPbI, NPUHAANEXAaLlMe K KOPEHHbIM Hapoaam,
OOIDKHbI cobniogatbh AMHAMUYHBLIE M CIOXHbIE NpaBuia U HOPMbl OTBETCTBEHHOCTH,
SABMSOWMecs: OOLLMHHBIMM MO CaMOK CBOEN NPUPOLE M CKOPEE HaNMOMUHAoLLME NpaBa

OOBEPUTENIbHOIo UCMNOoJib30BaHUA NN paCI'IopFI)KeHI/IFIN.

37. B pamkax HacTosiero aHanmsa atu bonee doyHOaMeHTarnbHble pas3nnuynsg He MoryT
Aaxe 6blTb pacCCMOTPEHLI B MOTHOM 00beMe, He rOBOpS yXKe 0 TOM, 4Tobbl npeanaratb
Kakoe-To pelleHns ansa ux npeogoneHnsa. Cucrema aBTOpCKOro npasa, rno CyLlecTsy,
npusBaHa obecnevnBaTb MakcMmarnbHO cOanaHCMpPoOBaHHOE U CNpaBedSIMBOE KOMMEpPYECKoe
Mcnosib30BaHME NPon3BeaEHNN TBOPYECKOro Tpyaa, B TO BpeMs Kak MHorme TBK
co34aBanucb Npexae BCero B AyXOBHbIX U PENUIMO3HbIX LeNsax u He Obinn npeaHasHaveHbl
O51s1 MakCUMarbHO LUMPOKOro NyGnuyHoro pacnpocTpaHenus. Kak yxxe ykasbiBanoch B Xoae
obcyxaeHnst aTvx Bonpocos B KomuteTe'®, noTpe6HOCTU KOpeHHbIX 0BLLMH, KacatoLmecst
npuHagnexawmx um TBK, koTopble He MoryT GbITb YAOBNETBOPEHbI B pamkax cuctemsl VC,
Mornm 6bl, BO3MOXHO, BbITb YAOBNETBOPEHbLI NyTeM co3aaHus cuctemol C sui generis n/unum
NCMob30BaHNSA MEXaHM3MOB, He OTHOCALLMXCS K cucTeme VIC, Hanpumep, 3aKOHOB O
3anpeTe KOLLYHCTBEHHbIX AENCTBUIA, 06ecnedeHnmn KynbTypHbIX U UHbIX NpaB YenoBeka,
3aLMTe YenoBevYeCcKoro 4OCTOMHCTBA, COXPaHEHUN KyTbTYPHOro Hacneams, 3aKkoHOB O
KneeeTe, NpaB Ha Ny6nnyHoe Ncnonb3oBaHMe U HOPM, rapaHTUPYIOLLMX HENPUKOCHOBEH-
HOCTb YaCTHOM XWU3HW. B 3TON CBA3KM B KA4ECTBE MCTOYHMKA, OTpaXKatoLLEero YagaHms
KOpeHHbIX Hapoaos, ynoMuHanack Jeknapaums OOH o npaBax KOpeHHbIX HAPOA0B.

38. Paspbie Ha npakmu4eckoM yposHe: Bo-BTopbix, paboTa no cbopy hakTnieckmnx
maTtepuanos, nposegeHHaa BOVC B camom Ha4vane aton nporpammbl, B 1998 n 1999 .2,
nokasana, 4Yto Hanbornee CyLeCTBEHHbIMWN NPENATCTBMAMM 151 9PDEKTMBHOIO
NCnonb3oBaHnst MHCTPYMeHTOB NC KOpeHHbIMM U MECTHbIMU OBLMHaMN MOTyT BbITb
NpenaTCTBMSA TEKYLLLEro n NpakTUYeCcKoro xapakrepa, Takme Kak orpaHU4eHHbIe BO3MOXHOCTH
nony4YeHns Hagnexalimx pPUANYECKNX KOHCYNbTaLMN U HEAOCTAaTOYHOCTb (PUHAHCOBbIX
cpeacTB Ans npuobpeTteHna n 3awmTtbl npas. B uccnegoBaHusax AHke, BbINOAHEHHbIX NO
3akaszy BOUC, atn npaktuyeckme TpygHOCTM OTMEYEHbI, Hanpumep, B rnase
«Mcnonb3oBaHne ToBapHbIX 3HAKOB 47151 OXPaHbl TPAAULMOHHbLIX BbIPaXXEHUI KyNbTYpbi».
[nsa npeogoneHus aTux NpenaTcTBMIA Npeanarannch camble pasnnyHble peLleHns, BKnoYvas
MCrONb30BaHNE MEXAHU3MOB anbTepHATMBHOIO yperynmposaHus crnopos (AYC)™. Takue
npakTu4eckme NpenaTcTBMA He SABNAOTCA NPpeaMeTOM HaCTOsLLEro aHanunsa.

39. TBK, Haxodsuwuecsi 8 obuwem enadeHuu:. B-TpeTbux, BaXXHOW N NOCTOSIHHO BHOBb
BO3HMKatoLwen npobnemon oxpaHbl TBK siBnseTcsa onpegeneHne BrnagenbUeB BblpaXXeHUN
KyNbTypbl, HAXOOALLMXCA B COBMECTHOM BageHNN HECKOSbKMX OOLLMH, MPOXMBAIOLLMX Ha

" Cm. pokymeHT WIPO/GRTKF/IC/3/11, cTp. 3; cm. McDonald, cTp. 45.

8 NokymenTbl WIPO/GRTKF/IC/5/3 1 WIPO/GRTKF/IC/6/3.

¥ BoWC, Otyet 0 pesynbTaTax Muccum no cbopy aaHHbIX; JokyMeHTbl WIPO/GRTKF/IC/3/10 un
WIPO/GRTKF/IC/5/3.

2 BOWC, OtyeT 0 pesynbTatax Muccum no cbopy AaHHblx; gokyMmeHTbl WIPO/GRTKF/IC/3/10 n
WIPO/GRTKF/IC/5/3; WIPO/GRTKF/IC/2/10 n WIPO/GRTKF/IC/3/15.
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OAHOW 1 TOW XK€ HaLNOHaNbHOW TEPPUTOPUN UM Ha PasfnnYHbIX TeppUTopuax. BoamoxHble
BapuaHTbl peLleHns aTon Nnpobnembl MOryT BKoYaTb CXeMbl COBMECTHOIO BNnageHust
npaesamu n nNpeaocTaBneHne obLmHamM paspeLleHns BrnageTb NpaBaMm Ha OOHU U TE Xe Unu
cxogHble TBK pasgensHo. [Npu 9TOM nogvepkMBanochk, YTO B ONpeaenstoLLyio porib B
peLLeHnn 3TUX BOMPOCOB AOSMKHbI UrpaTb TpaguLMOHHOE Npaso 1 npoueaypbl. Ewe ogHnm
BO3MOXHbIM peLueHrneM 3aTor npobnembl morna 6bl ObITh Nepeaava Npae rocy4apcTey Unm
oduumansHoMy opraHy. CyLlecTBYOLWNE pErMOHanbHble OpraHn3aumm U MexaHU3Mbl Takke
MOrn Bbl UrpaTb BaXKHYIO POSib B peLLEeHNN NpobremM «permoHanbHoro osibknopa.

40. [lpobenbl, ummaHeHMHbIe 0151 cucmem MC. HakoHel, npunaraloTcs yeunma K Tomy,
4YTOObI BbIABUTBL Kak (i) npobensl, cneunduyHbie gna TBK, Tak u (i) npo6enkl B MexaHnamax,
KoTopble MOrnu Okl ucnonb3oBaTbes Ans oxpadbl TBK, koTopble He cneundunyHbl ang TBK,
a UMMaHeHTHbI gnsi cuctembl IC (Hanpumep, orpaHUYeHNst U UCKIKOYEHUSA N3 aBTOPCKOro
npaea). Cuctema VIC He obecneunBaeT abCONMOTHOIO KOHTPONMS HaL OXPaHAEMbIMN
ob6bekTamu, NpuyemM B CUCTEMaX OXpPaHbl aBTOPCKMX Y CMEXHbIX MpaB 0COBEHHO LUMPOKO
NPUMEHSIOTCA UCKINIOYEHUSA N orpaHnydeHuns. CyliecTByloLme rpaHnLbl TPUMEHUMOCTH
cuctem NC, Bknrovas peleHns 06 o6beme oxpaHbl, HacTO OTPaXKaT BaXKHble NPUHLUMMbI
06LLeCTBEHHON NOMUTUKN, B YAaCTHOCTU, NPUHLMN CBOOOAbI BbiCKa3biBaHWUA U 0OLLECTBEHHOMO
AocToaHusA. Takue NpuUHUMNbI NONIMTUKM PAacCMOTPEHbI HUXe B pasaene «Bonpockl
perynupoBaHusy. Hanpumep, kak oTMeyan oanH U3 KOMMEHTaTOpPOB, UCMOMb30BaHNEe
APYrMX KynbTyp KakK MCTOYHWKa BOOXHOBEHMS — 3TO YacTb TBOPYECKOro npolecca, a
NCNonb3oBaHMe «CTUna» Kakoro-to TBK He 06a3aTenbHO AOMKHO CHUTATbCA HE3aKOHHbIM
NpMCBOEHNEM, OCOBEHHO eCnn Nopu 3TOM yKasbiBaeTcs UCTOYHUK TBK.

41. B pamkax HacToslLLEero npeaBapuTenbHOro aHanmsa atn 6onee obwime npobensol
MOHATUINHOIO M NPAKTUYECKOro XapakTepa fanee He paccmaTpuBaloTcs. TeM He MeHee, OHU
BECbMa CyLLLECTBEHHbI 1 BaxHbl. OHM yxxe o6cyxaanuch B pamkax KomuteTa paHee u,
BO3MOXHO, ByayT obcyxaatbcsa n B ByayLiem.

lpobernbi 8 KOHMEKCME MHO20YPOBHEB020 M0OX00a K orpedesieHuUt0 0bbema oxpaHbl

42. Ha ceoen geaguatb cegbmon ceccun MKIP BHec Ha obcyxaeHne npeasioxkeHme o
MHOroypoBHEBOM MNoAxXoAe K onpeaeneHnio obbema oxpaHbl, KOTOPbIW NpeanonaraeT, YTo
npasoobnagaTenu MMeT pasnuyHble BUAbl UMY YPOBHW MPaB Uinn MoryT BOCMOSb30BaTbCA
pasnMyHbIMK Mepamu, B 3aBUCUMOCTU OT XxapakTepa 1 ocobeHHoCcTen obbekTa OXpaHbl,
YPOBHS KOHTPONS, KOTOpPbIM pacnonaratoT 6eHeduumapsl, U CTeneHn pacnpocTpaHeHHOCTH
ob6bekTa oxpaHbl. MHOroypoBHeEBbIN Noaxod o3HavyaeT AnddepeHUMPOBaHHY OXpaHy
pa3nuyHbix TBK B lUMpOKOM MHTepBare OT TPaaULMOHHbLIX BbIpaXXeHUA, AOCTYMHbIX LLUIMPOKOW
ny6nuvke, 4O BbIpaXXEHWIN, XPaAHALLMXCA B TaHe, CakpanbHbIX BbIPXXEHUN NN BblPaXXEHUN,
He M3BECTHbIX 3a npegenammn obLUHbI 1 KOHTponnpyembix 6eHeduumnapamm. 3TOT nogxosq
npeanonaraeT, Hanpumep, 4To Ana ogHux sngos TBK (Hanpumep, TBK, coxpaHaembix B
TaiHe, u cakpanbHbix TBK) MOryT NnpuMeHATbCA KCKMO3UBHbIE MMYLLECTBEHHbIE NMpaBa, B TO
BpeMs kak ans apyrnx suaos TBK, koTopble nyGriMyHO pacnpocTpaHeHbl Unn LWMPOKO
N3BECTHbI, HO BCE e CBA3aHbl C KOHKPETHLIMU KOPEHHBLIMU HAPOAaMN Y MECTHbLIMM
obwmHamn, bonee nogxoasiLen MoxXeT 6biTb MOAENb NMUYHBLIX HEMMYLLECTBEHHbIX NPaB.

43. CnepyeTt OTMETUTb, YTO B KOHTEKCTE MHOITOYPOBHEBOIO NOAX04A K ONpeaerieHunto
ob6bema oxpaHbl Npobernbl, KOTopble MOryT ObITb BbIABAEHbI HA MEXAYHAapOAHOM YPOBHE,
OyayT, NO-BMAMMOMY, pa3nnyaTbCA B 3aBMCMMOCTU OT YPOBHS UX OXpaHbl, ONpeaensemMoro ¢
y4yeToM, HanpuMep, Taknx MOMEHTOB, Kak xapaktep n ocobeHHocTn TBK, ypoBeHb KOHTpOnS,
coxpaHsiemMbln 6eHeduLmapamm, 1 cTeneHb PacnpoCTPaHEHHOCTU BblPaXKEeHWUNA.
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Pesrome

44. Pe3ynbTaTbl M3NTOXXEHHOro aHanu3a 0600l eHbl B CTPYKTYPUPOBaAHHOM BUAE

B MPMBOANMOWN HXKe Tabnuue. OTOT CUCTEMATU3NPOBAHHbIV NOAXOA Obin NPUHAT B
nHTEepecax bonee ACHOro NpeacTaBeHNs pe3ynbTaToB aHanM3a u 03HAKOMITEHNSI C HUMMW,
HO Ha NpaKTMKe BONPOCHI PEAKO yAaeTcs NpeAcTaBUTb B CTOMb HArnsiAHOM CTPYKTYpPUPOBaH-
HOM Buae. MOXHO Takke paccMaTpyBaTb BOMPOC O TOM, HACKOSbKO aKTUBHO OOLLMHbI
NCNOMNb3YyT UNN B COCTOSTHUM UCMONb30BaTb KOHKPETHBIE BO3MOXHOCTM, KOTOPbIE MOTYT
obecneumBaTbCcsa coBpeMeHHbIMM cuctemammn MIC. Kpome Toro, TBK wacTto TecHo cBsizaHbl €
Temu unum nHbimmn oopmamm T3 (cM. gokymeHT WIPO/GRTKF/IC/37/6). Takum o6pasom,
AaHHbIV NOAXOA, C YY4ETOM TOrO, KaK BELLM NPOUCXOAST UM MOTYT NPOUCXOAUTb Ha
npakTuKe, BbIMAANT HECKOIbKO UCKYCCTBEHHBIM, TEM HE MEHee, nNpearnonaraeTcsi, YTo Takomn
METOAUYHBIN N CTPYKTYPUPOBAHHLIN NOAX04 MOXET MOMOYb OOCY>KAEHWNIO 3TOWN
npobnematnkn B8 MKIP.

Oo6tbekT TBK: Xenaembin BUA Mpeononaraemsbie
OXpaHbil: HeAOCTaTKU:

(i) nuTepaTypHble n (i) oxpaHa TBK ot (i) TpeboBaHue
XyOOXeCTBEHHbIEe HeCaHKLMOHNPOBaH- OpUrMHanNbHOCTU
npousseaeHus, HOro NCNorb30BaHNA (i) BnapeHue
Hanpuwmep, (i) npepoTBpaLleHve (iii) doukcauns
npounsBeaeHuns ncrnonb3oBaHune TBK, (iv) cpok
TpagnLNOHHON SIBMSIIOLLEroCcs (vi) Hanuune
MY3bIKU 1 OCKOpPOUTENbHbIM, hopmarnbHbIX
n306pasnTensHOro YHU3UTENbHbLIM M/Unn TpeboBaHui
NCKyccTBa HenpvemnembiM B (vii) mMcknoyeHns un

(i) ncnonHennsa TBK KyIbTYPHOM © OorpaHuyeHus;

(iii) o6pasupl AYXOBHOM OTHOWeEHUM | (Vi) 3awmTHasa oxpaHa

(iv) TBK, coxpansembie B ((iii) npegoTBpalleHme
TanHe NOXHbIX UMW BBOOALLMNX

(v) HasBaHus, cnosa u
CMMBOJbl KOPEHHbIX

B 3abnyxaeHne
yTBEPXKOEHUN O

HaponoB., NOAMVHHOCTYU U
TpaguLMOHHbIE NPOUCXOXOEHUN
Ha3BaHwWs4, CrioBa u (iv) HeykaszaHMe UCToYHMKa
CMMBOIbI NP1 UCMNOMb30BaHWUN

TBK

(v) 3awmTHas oxpaHa TBK

(vi) oxpaHa ot
HeCaHKLMOHNPOBaH-
HOrO PackpbITUS
KOHMAEHUManbHbIX
TBK nnu TBK,
COXpaHsieMbIX B TaHe
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. AHAJIN3

A. Obsi3amernibcmea, HopMamueHbI€ MOJI0XKEHUST U 803MOXXKHOCMU obecrieyeHusi oxpaHbl
TBK/B®, yxe cyuwecmeayrowue Ha Mexxo0yHapoOHOM YPOBHE

JlumepamypHbie U XyQoxXecmeeHHbIe Mpou3sedeHust

45. JluTepaTypHble U Xy4OXeCTBEHHbIE NPOU3BEOEHNS, KakK NPaBuUrio, OXpaHaTCA
3aKoHoAaTenbLCTBOM 06 aBTOPCKOM MpaBe, KOTOPOe Ha MeXAyHapo4HOM YPOBHE MOMy4Yunro
dopmy bepHckon koHBeHUMn 1971 r., Cornawenua TPUMC 1994 r. u JAIT 1996 .
CooTBETCTBEHHO, MPUMEHUTESNBHO K MpadulyUOHHbIM NMNTEPATYPHbIM U XYAOXECTBEHHbIM
Npov3BeaeHNs M pedb MAeT UMEeHHO 06 3TUX MeXayHapOoOHbIX JOroBOpax.

46. B pamkax aTux goroBopoB oxpaHa TBK, umetomx coopmy nurepaTypHbIX v
XyOOXeCTBEHHbIX Npoun3sBeaeHnin, obecneynBaeTcs crneayowmmm obssaTenscrsamu,
HOPMAaTMBHbLIMMW MOMTOXEHUSIMU U BO3MOXXHOCTSIMU:

(a) TpaguumoHHble NUTepaTypHbIE N XYAOXKECTBEHHbIE NPOU3BEAEHUS,
npu3HaBaeMble 4OCTAaTOYHO «OPUrMHANbHBIMWY» U UMEKOLLNE N3BECTHOMO aBTopa
NN aBTOPOB, MOTYT OXPaHATLCHA aBTOPCKMM npaBoM. [oHsTue
«OPUrMHaNbLHOCTU» He onpeaeneHo B COOTBETCTBYIOLNX MEXAYHaPOLHbIX
A0roBopax U, Kak npaBuno, He onpeaenseTcsa U B HaUMOHaNbHOM
3akoHogartenbcTBe. [laHHbIM BONPOC YacTo OCTaBMAT HA YCMOTPEHUE CyaoB,
paccmaTpuBalOLLMX KOHKPETHbIE Aena, HO B LIeNTOM MOXHO CKasaTb, YTO
npovsBeaeHne ABNAETCS KOPUTrMHaNbHbIM», €CNK MpU ero co3aaHnm Obinm
3aTpadeHbl onpeaeneHHble NHTENNEKTyanbHbIe YCUMMS N OHO He SBMSeTCS
NPOCTOI1 KoNuWeit NPon3BeaeHNs, CO3AaHHOro ApyruM nuLom>'. B uenom ans
cobnoaeHns TpeboBaHUSA OpUrMHaNBHOCTU, NPeayCMOTPEHHOIO
3akoHoaaTenLcTBOM 06 aBTOPCKOM npase, TpebyeTcsi CpaBHUTENbHO HEBBICOKMM
ypOBEHb TBOpYeECKOro ycunus, noatomy TBK, npeacrasnstowme cobon
OpvrMHanbHble NPOn3BeaeHNS KOHKPETHOM OBLLUHBI, B TOM CMbICIE, YTO OHU HE
ABNATCA KONUSMW NPOU3BEAEHUI APYroro nuua Unm nuu, MoryT npM3HaBaTbCA
AOCTaTOYHO «OpuUrMHanbHbiMmy». CyaebHasi npakTuka pasnuyHbIX PUCONKLNNA,
Hanpumep, Asctpanun®’, Kutas® n gpyrux ctpa®, noarsepxaaeT, 4To
COBPEMEHHbIE BbIPaXXEeHUS TPAAMLMOHHbBIX KyNbTyp, HE SBMSAOWMECcs
nepepaboTkamu 1 BEpPCUAMWN, BAOXHOBIIEHHBIMU Y)XXe CyLLECTBYIOLLMMU
TPaANLMOHHBIMU NINTEPATYPHBIMU U XYLOXECTBEHHBIMU NPON3BEAEHNAMUN UMK
OCHOBaHHbIE Ha TakMX NPOM3BEAEHMUSAX, MOTYT OXPaHATBLCS Kak OObEKTbI
aBTOPCKOro npaea. PaccmaTtpuBaembint BUA OXpaHbl NPUMEHSIETCA B OTHOLLIEHWN
COBPEMEHHbIX NIUTEpPaTyPHbIX N XyA0XXECTBEHHbIX MPON3BEAEHUN, COAEPXKALLMX
HOBbIE 3NIEMEHTbI Y UMEIOLLNX XXMBOro aBTopa (aBTOPOB), KOTOPLIA MOXeET ObiTb
ycTaHoBneH”. Hwxe paccmatpusaeTcs «npoben» B oxpaHe NuTepaTypHbIX 1
XyAO0XXeCTBEHHbIX MPON3BEAEHUN, NepeaaBaeMbiX U3 NOKONEHNsI B NOKONeHne 6e3
CYLLIECTBEHHbIX U3MEHEHWI.

2L Cwm. Palethorpe and Verhulst, cTp 28; cm. Takxke Ricketson, S. and Ginsburg, J., International Copyright and
Neighbouring Rights: The Berne Convention and Beyond (C. PuketcoH v [ix. MmH3bypr «MexayHapoaHbie
HOpMbI B 06nacTy aBTOPCKUX M CMEXHbIX NpaB: BbepHckas koHBeHUmMs n ganeey) (Heto-Wopk, 2005 r.), cTp. 511 -
514.

2\, Payunka, Marika and Others v. Indofurn Pty Ltd 30 IPR 209; Bulun Bulunv R & T Textiles Pty Ltd (198) 41
IPR 513.

% peuienmne MekUHCKOro BepxoBHoro HapogHoro cyaa no geny Ne 246, 17 nekabpsa 2003 r.

24 Cwm. Bblwwe, Lucas-Schloetter, aena, uMTUpyemMble B cHocke 238, a Takke Ha cTp. 301 - 304.

% NokymeHTbl WIPO/GRTKF/IC/5/3 u WIPO/GRTKF/IC/6/3.
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(b) TlMpomsBeneHusi, KOTOpbIE eLLe He «OonybMKoBaHbI» U NpuHaanexaT
«HEWN3BECTHbIM aBTOpamM», NPEeANONOXUTENBHO ABNAOLWMMCS rpaXkgaHamu
CTpaH-y4yacTHUL, BepHcKoro corosa, OXpaHsItoTCs Kak 06GbeKTbl aBTOPCKOro npasa
Ha OCHOBaHUW NONOXeHu ctaTtbun 15.4 BepHcKkon koHBeHUMM 1971 r. OTa cTaTba
Obina BktoyeHa B bepHckyto koHBeHUMO B 1967 1. cneumnansHo ans
obecneyveHuns oxpaHbl TBK, aBTOp KOTOpPbIX HEM3BECTEH. B nogobHbIX criyyasax
HauMoHanbHOEe 3aKOHOAATENbCTBO AOMKHO ONpeaennTb «KOMMNETEHTHbIA OpraH»,
npeAcTaBnsoWNA aBTopa, U Apyrue cTpaHbl MHPOPMUPYOTCA 06 yupexaeHum
TaKkoro opraHa nytemMm HanpasfeHUsi COOTBETCTBYHOLLENO MMCbMEHHOrO 3asBeHns
"eHepanbHoMy anpektopy BOUC. lMoka Takoe 3adBneHune caenana TonbKo ogHa
cTpaHa — Haus, XoTa HeKoTopble Apyrine CTpaHbl NPUHANKM 3aKOHbI 06 oxpaHe
npousBeaeHnit Ha ocHoBaHuMM ctatbu 15.4. BbickasblBanocb MHEHME O TOM, YTO
Ha3Ha4eHne YNOMSIHYTOro KOMMNEeTEHTHOro opraHa, ysegomnenne BOUC o ero
Ha3Ha4YeHUn N NocnegytoLlee ysegoMneHne o Hem Apyrnx rocynapcrB-YneHoB —
3TO AENCTBUSA, KOTOPbIE COBEPLLAKTCA B paMKax NPaKTU4YeCcKoro NpuMeHeHus
MOSNOXEHUI CTaTbU, HO He ABMNSAOTCSH OXpaHoN camm no cebe”. [pyrumu
crnoBamMu, oxpaHa HeonybGMKoBaHHbIX NPOM3BEAEHMIA HEM3BECTHbLIX aBTOPOB YXKe
npeaycMoTpeHa NONOXEHNAMN KOHBEHLNW; Ha3HaYeHne KOMNeTEHTHOro opraHa
W nocrnegyrLme 4eNCTBUSA NPOCTO NPM3BaHbl COOENCTBOBATL (DAKTUYECKOMY
NPUMEHEHMIO OXpaHbl M 0b6ecneyvnTb ee topuamdeckyto cuny. CornacHo cratbe
7.3 bepHCKoM KOHBEHLMW, CPOK OXpaHbl NpoM3BeaeHns uctekaeT Yyepes 50 net
nocne Toro, kak OHO «6bIf0 NPaBOMEPHO CAenaHo AOCTYMHbIM Ans BceobLiero
ceegeHns». C Opyron CTOPOHbI, NPegyCMOTPEHHbIN KOHBeHUMeN 50-neTHUI CPpoK
ABNAETCA MUHMMArbHbIM, U FOCy4apCcTBa-YieHbl MOTYT NpeaycMaTpuBaTth B
CBOMX HaLUMOHamNbHbIX 3aKkoHax bonee anutenbHble Cpokn (cTatbs 7.6). Takum
obpasom, TeopeTndeckn cTpaHa MOXET NPeaycMOTPeTb Ha OCHOBaHMUM
NnonoXeHun ctatbn 15.4. CTONETHUIA UK SaXe TbICAYENETHUA CPOK OXPaHbl
npousseneHnn. OgHako B MeXayHapOAHbIX CUTYyaUUsIX, €CNN HaUMOHambHbIM
3aKOHOAATENbLCTBOM He NpeayCMOTPEHO MHOE, MPUMEHSAETCH MONOXEHNe
cTaTby 7.8 KOHBEHLUUN O «CPaBHEHMU CPOKOB». OTO O3HA4aerT, 4vTo (i) Cpok
OXpaHbl yCTaHaBMMBAETCS B COOTBETCTBUN CO CPOKOM, AENCTBYOLLMM B TOM
CTpaHe, B KOTOPOWM UcnpalmnBaeTcs oxpaHa, Ho (ii) ecnmn cpok oxpaHbl B 3TON
CTpaHe ASIMHHEee CpoKa OXpaHbl B CTPaHE NPOUNCXOXKAEHWST OXPAHAEMOTO
npounsseneHns, NpumeHseTcs bonee KOPOTKUI CPOK. Ha npakTuke 31O 03HaYaeT,
YTO CPOK, NPEBbLILLAILLNA MUHUMATBbHBIN, MOXET NPUMEHATLCA TONbKO B TOM
cny4ae, ecnv o6e cTpaHbl NpegyCMOTpeny B CBOEM 3aKOHOOATENbCTBE TAKOM
©onee onNMTENbBHbLIN CPOK, U YTO B MPOTMBHOM Cinyyae npumeHsieTcst bonee
KopoTkui cpok. CtaTtbsa 20 KOHBEHLMUM OOMYyCKaeT 3aKrnoyeHne ctpaHamm
crneumnanbHbIX cornaweHui, npegycmartpusatomx 6onee wmnpokue npasa
ABTOPOB MO CPaABHEHUIO C KOHBEHLIMEN NN COAEPXKALLNX UHbIE MONOXEHUS, He
npoTMBopeyvalume koHBeHuun. CTtaTbs 7.3 npegycMaTpuBaEeT, YTO CTPaHbl He
0653aHbl OXPaHATb aHOHMMHbIE NPOM3BEAEHWS, B OTHOLLIEHUN KOTOPbIX €CTb BCE
OCHOBaHuWs npegnonaratb, YTO CO BPEMEHU CMepTH aBTopa npowso 50 ner.

(c) Konnekuun, nogbopku n 6a3bl JaHHbIX, coaepXallme Kak TpaguunoHHbIe, TaK 1
coBpemeHHble TBK, MoryT oxpaHaTbCa kak 06 beKkTbl aBTOPCKOro npasa camu no
cebe. TPUMC n JAI cogepxaT YeTKME NOMOXEHNST O TOM, YTO NOABOPKM
MaTepuarnoB, He ABMAILWNXCA 0ObekTamMn aBTOPCKOro npaea, MOryT OXpaHATbCS
Kak noabopkn maTepuanos u 6a3bl AaHHbIX. Kpome Toro, B HEKOTOPbIX

% CnepyeT HAaNOMHUTb, Y4TO aBTOPCKOE MPAaBO AENCTBYET aBTOMATUYECKM U HE 3aBUCUT OT BbINOSTHEHUS! KaKMX-
nmnbo copmarnbHbIX TpeboBaHMIA.
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OPUCANKLMAX CyLLleCcTBYET oxpaHa 6a3 gaHHbIX sui generis. NogpobHee cm.
Takke HWXe B pasgene «Peectpbl 1 6a3bl JaHHbIXY.

47. TlpUMEeHUTENbHO KO BCEM NPOMN3BEeAEHNAM, OXPaHSAEMbIM KaK 0OBbEKTbI aBTOPCKOro
npaea (NyHKTbI (@) — (C), BbILWE):

@)

(b)

(©)

(d)

(e)

(f)

(9)

obnagaTenu aBTOPCKUX NpaB 06nagalT UMYLLECTBEHHBIMU NpaBaMMu,
MO3BOSIAIOLLMMN UM pa3peLlaTb Un 3anpeLlaTtb onpeaeneHHble AeiCTBUS,
cBsi3aHHble C aBTOPCKO-NPaBOBOW OXpaHOW, BKMOYas BocnpousseneHue,
nepepaboTKy, NybnnuyHoe NCnosnHeHne, pacnpocTpaHeHne Npom3BeaeHn n nx
coobLLeHne ans BceobLero ceeaeHus.

OHM TakKe Nonb3yTCA NMNYHBIMU HEMMYLLIECTBEHHBIMW MPaBamMmn Ha NpuU3HaHme
aBTOPCTBA, COXpaHEHMe LenoCcTHOCTM (NpaBo NpeabaBsATb BO3paXeHUst NPOTUB
NCKaXXeHMs1 Npou3BeneHuns) n nybnvkaumio (NpaBo peLwlaTb, Koraa, rae u B Kakon
dopme npon3BeaeHne MOXeT NybrmMkoBaTbCA UK packpbiBaTbes). MHorve
KOMMEHTaTOPbl CYATAIOT NINYHbIE HEMMYLLIECTBEHHbIE NpaBa 0COGEHHO
nonesHbiMn Ans uenen oxpaxol TBK.

Cpok JencTBmsa UMYLLLECTBEHHbIX NpaB cocTaBnsieT He MeHee 50 neT ¢ MOMeHTa
CMepTu aBTOpa Unu, B Criydae CoaBTOPCTBA, NOCNEeAHEro U3 oCTaBLIEerocs B
XXUBbIX aBTOPOB. TOYHbIN CPOK OXpaHbl 3aBMCUT OT OCOBEHHOCTEN
HauMoHanbHoOro 3akoHogatenoctea. C Apyron CTOPOHbI, JIMYHbIE
HEUMYLLIECTBEHHbIE NMpaBa MOryT MMEeTb HEOrPaAHUYEHHbIN CPOK OENCTBUS, OAHAKO
3TO TaKkKe 3aBUCUT OT 0COHBEHHOCTEN HaUNOHaNbHOro 3aKkoHoAaTeNnbCTBa.

«Pukcaums» He aBnseTca ob6s3aTenbHON NPEANOCHINKON OXpaHbl B COOTBETCTBUU
C MeXayHapoaHbIM 3aKoHOAaTeNLCTBOM 06 aBTOPCKOM npase (No3ToMy
«He3aUKCUPOBaHHbIE» KapTUHbI UMW Apyrne nponsseneHns n3obpasntenbHoro
NCKYCCTBa, B YaCTHOCTW packpacka Tena unm CKynbnTypbl U3 necka, B NpUHUMNe
noanexat OXpaHe Ha OCHOBaHUN MeXAyHapoaHbIX HopMm). [NpenaTcTeue,
CBS3aHHOE C «UKCaumeny, akTyanbHO TOMbKO B CTpaHax (MpenmyLecTBEHHO C
Tpaguuunen obLero npasa), yCTaHoBMBLUUX TpeboBaHMe hukcaLmm B Ka4ecTse
TpeboBaHMA HaUMOHaNbLHOro 3akoHogatenocTea. Kpome Toro, 60MbLWMHCTBO
TBK, ansa KoTopbIX CYLWeCTBYET NoTeHUMANbHbIN PUCK HECAHKLNOHMPOBAHHOIO
NCcnonb3oBaHus (Takue Kak Nnpom3seaeHns n3o6pasmTenbHOro CKyccTBa unm
nsgenusa pemecen), MMeT UKCUpPOoBaHHY bopmy. NckrtodeHeM MoxeT
cunTaTbCs, Noxanymn, «kmnsoe» ncnonHexHne TBK (nogpobHee cm. pasaen
«McnonHeHune TBK»).

BoamoykHa aBTOpcko-NpaBoBas oxpaHa NpounsBeaeHUn, Co3aaHHbIX HECKONMbKUMI
aBTOpamu, NPV YCIOBUW, YTO aBTOPbI MOTYT ObITb YCTaHOBMNEHbI UMK
obnagaTtenem aBTOPCKMX MpaB Ha Npou3BefeHNe SBMSETCS PUANYECcKoe NULLO.

ABTOpPCKO-NpaBoBasa oOxpaHa npegocTaenseTca 6e3 HeobXoANMOCTH BbINOMHEHMWS
Kakux-nnbo popmanbHOCTEN.

MpuHyguTensHoe obecnevyeHne oxpaHbl HA MEXAYHapO4HOM YPOBHE
obecneynBaeTca nonoxeHnammn bepHckon koHseHumn 1971 r. n Cornawenus
TPUMC 1994 r. Takum obpasom, TBK, oxpaHsieMble B CTpaHe-ydacTHULE 3TUX
AO0roBOPOB Kak 06bEeKTbl aBTOPCKOro npasa, OXpaHATCA B APYrMX CTpaHax-
y4acTHULAX B COOTBETCTBUM C MPUHLMNOM «HALMOHANbLHOIO pexmman.
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48. CnepyeTt OTMETUTb, YTO BO MHOIMX topucamkumsx 3anmcn TBK — Hanpumep,
MYy3blKalnbHbIX NPON3BEAEHUN — OXPaHSTCA Ha OCHOBAHMM 3aKOHOL4ATENbCTBA O K CMEXHbIX
npasax». [NpUMEHUTENBHO K TaKMM Npon3BeaeHUsIM:

(@) OxpaHa 3anucen TpaguunoHHon My3bikun (1 apyrux TBK, Hanpumep, nereHg nnu
NnoroBopok) obecneuynBaeTcsa nonoxeHmamm Pumckon koHBeHumnn 1961 r.,
Cornawenuna TPUAMNC 1994 r. n AN® 1996 r., npegycmaTpuBaloLLUMm OXpaHy
«CMeXHbIX npae». OxpaHa 3Byko3anucu obecnevmBaeT KOCBEHHYH0 oxpaHy TBK,
a Takke coOeunCTBYET UX COXpaHeHMo 1 pacnpocTpaHeHuto. TBK, koTopble
Korga-To nepegaBanncb TOMNbKO B paMKax YCTHOM Tpaauumm 1 NO3TOMY He
noanexart oxpaHe B COOTBETCTBMM C HaLMOHaNbHbIMK 3aKOHaMu, Tpebyrowmnmm
nx pnkcaummn B Ka4eCcTBe OAHOWN M3 NPEeANOCHISIOK aBTOPCKO-MPaBOBOM OXpaHbl,
MOryT nony4aTb KOCBEHHYIO oxpaHy brarogaps nx douvkcauumn B opme
3Byko3anucen. Obnagarteny CMeXHbIX NpaB Ha 3BYKO3anucu — 3To hakTU4eckn
cosgarenu 3ByKO3anucen, 1 OHU UMEKOT UCKIIOYUTESbHbIE NpaBa Ha UX
BOCNpou3BeaeHne, pacnpocTtpaHeHue, nepegayyy BO BpeMeHHOEe Nosib3oBaHme n
npegocTaBreHne B pacnopsbkeHne apyrux nuy. B cooTBeTcTBMM CO cTaTben 12
Pumckon koHBeHUun n ctatben 15 OAI 1996 r., oHM Takke MOryT UMeTb
ANCKPELIMOHHOE NPpaBo Ha NofyYeHe BO3HarpaXKaeHus, ecnm 3sykosanucu
ny6rmKyoTCA Ha KOMMEPYECKOM OCHOBE ANS Lienew BellaHus unu JoBeaeHus oo
BceobLLero ceegeHnsi. YacTtb Takoro cnpaBensiMBoro Bo3HarpaXKaeHus AormkHa
nepegaBaTbCs UCMOMHUTENAM, YbW UCMOMHEHMS 3anmcbliBannch (nogpobHee cMm.
Hwxe B pasgene «/cnonHeHnsa TBK). Kak cnegyet ns CornacoBaHHOro
3asBreHus, kacatowerocs ctaten 15 AN® 1996 r., nponssBoguTenu 3Byko3anmcemn
TBK, He nybnukyembix Ha KOMMEpPYECKOM OCHOBE, MOryT MOny4YaTb Takoe npaBo
(kak n ucnonHutenun TBK, BoNMNoLLEHHbIX B 3an1ucy — nogpobHee cM. HWXe) Ha
OCHOBaHMM HaUMOHanbHbIX UMMNEMEHTUPYIOLLNX HOPM. YKa3aHHoe
CornacoBaHHOe 3asiBfieHNE ObINTO NPUHATO UMEHHO C y4eTOM Toro, Yto TBK
4yacTo ncnonb3ylTca 6e3 paspelleHns B LUIMPOKMX MacluTabax nocpeacTtsoMm
BELLLAHNS UK NHbIX POopM NYONNYHOro pacnpocTpaHeHUs, OCyLLLEeCTBISEMOro Ha
OCHOBE HEKOMMEPUECKUX 3anncen (Hanpumep, 3anncen, caenaHHbIX
3THorpadpamm).

UcnonHeHus TBK

49. XoTsa cumTanoch, 4To yxe nonoxeHnsa Pumckon koHBeHUnn 1961 r. obecneunBatoT
oxpaHy gaxe ncnonHutenam TBK, niobble COMHEHNS MO 3TOMY MNOBOAY CHATbI NONOXEHUAMMN
Horosopa BOUC no ncnonHeHuam n poHorpammam 1996 r. n NeknHckoro gorosopa 2012 r.
(ewe He BCTYNMBLLErO B CUMY), KOTOPbIE CErofgHsa onpeaeneHHbiM obpaszom
npegycMaTpuBaroT OXpaHy npas UCMONHUTENEN «BblpaXeHU OONbKIopa.

50. OxpaHa, npegycmoTtpeHHas NP 1996 r., BknoyaeT NnMYHble HEMMYLLLECTBEHHbIE
npasa, pasnunyHble UCKITIYNUTENbHbIE MMYLLLECTBEHHbIE NpaBa U OUCKPELIMOHHOE NpaBo Ha
crnpaBeanuBoe Bo3HarpaxgeHve B criydyae, Korga ucnosiHeHne 3adoukcupoBaHo B Buae
3ByKO3anucu, pacnpocTpaHsieMon B KOMMEPYECKNX LeNsX, Kak yKasbliBanoch BbILLE.

K ucnonnutensm takke npumeHsietca CornacoBaHHOe 3as8BrneHne B OTHOLWEHUN cTaTbn 15
OND 1996 r. NMpaBa ncnonHUTenNen orpaHnyeHbl BO BPpEMEHW: CPOK UX AENCTBUSA COCTaBNsET
He MeHee 50 neT ¢ MOMeHTa nepBoKr omKcaumMm NCNONHEeHUs B 3Byko3anucn. Ecnu
NCMNOMHEeHVe He 3ahMKCUPOBAHO (B YaCTHOCTU, B Clyvae «XKMBOro» UCMOSTHEHWS), TAaKON CPOK
He MPUMEHUM, TaK Kak OXpaHa MOXeT NpefoCTaBNsATbLCA TOMNbKO B OTHOLLEHUU
OHOBPEMEHHbIX AeicTBniA® .

% CratbM 51 6 ONd 1996 r.
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51. Tlocne BcTynneHus B cuny lNeknHckoro gorosopa oH 6yaet obecneunBaTb OXpaHy
npaB UCNONHUTENEWN, UCMOSTHEHNS KOTOPbIX ObINK 3achmKkCcMpoBaHbl B ayaAnNoBU3yaribHbIX
cpeacTBax nepegayu, HanpuMmep, B BUae unbMOoB Uy TENEBU3MOHHbBIX MporpamMMm, a Takke
npaB My3blKaHTOB Ha WX UCMOSTHEHWUSA, HENOCPEACTBEHHO 3anncaHHbIe Unn
3adMKCcMpoOBaHHbIEe cpeacTBamMu ayanosusyansHom 3anucu. Kak nu QD 1996 r., MNeknHckuin
porosop 2012 r. 6ypet obecneynBaTb OXpaHy nNpasB Ha ayanoBu3yarnbHble NCNOMHEHNS
«NUTepaTypHbIX N XyOOXECTBEHHbIX NPOU3BEAEHUN UK BbIpaXXeHnn dponbkrnopa». Takas
oxpaHa bygeT BKMoYaTh SIMYHbIe HEUMMYLLLECTBEHHbIE NMpaBa U pag UMYLLECTBEHHbIX Npas,
BKIOYas MMYLLIECTBEHHbIE NpaBa Ha UX He3aMKCUPOBAHHbIE UCMOMHEHNS, NpaBa Ha
BOCMpOM3BeAeHWEe, pacnpocTpaHeHne n nepegady BO BpeMeHHOe Nonb3oBaHve, NpaBo
npeaocTaBnaTb AOCTYN K PUKCUPOBAHHBIM UCMOSTHEHNSAM W1 MPaBO BellaHusa 1 ny6nnyHom
nepenaun®®. MpaBa MCNONHUTENEN Ha UCMONHEHNS!, 3adMKCUPOBAHHBLIE ayAMOBN3yanbHLIMM
cpeacTBamMu, orpaHuyeHbl BO BpEMEHU: CPOK UX AENCTBMSA cOCTaBnseT He meHee 50 net ¢
MOMeHTa pUKCaLMM NCNIONHEHNS .

52.  MoxXHo ckasaTb, 4TO ucnonHeHns TBK nonb3yoTca 3HauMTeNbHbIMU BO3MOXHOCTAMM
OXpaHbl UK, NO KparHen mepe, OXPaHAKTCA NOMNOXEHUSAMUN MEXAYHapOAHbIX JOroBOpoB 06
OXpaHe CMEXHbIX MpaB He XyXXe ApYrnx Buaoe mucrnonHeHnn. Crtatbn 5- 10 AN 1996 T.
npegycMaTpuBaloT psag IMYHBbIX HEMMYLLLECTBEHHbIX NPaB, a Takke MMYLLECTBEHHbIX NpaB
NCMONHUTENEN NPUMEHUTENTBHO K 3BYKOBOW COCTaBNAOLEN UX McnonHeHnn. Ctatbn 5 - 11
MeknHckoro gorosopa 2012 r. npegycmMatpmBaeT psag NIMYHbIX HEMMYLLLECTBEHHBIX NpaBs, a
TaKKe MMYLLEeCTBEHHbIE MpaBa UCNONHUTENEN, NPON3BeAEHNSA KOTOPbIX 3aPMKCUPOBaHbI B
ayanosumsyasnbHon popme. PeanbHbI 06beM 3TOW OXpaHbl HA HALMOHANbHOM YPOBHE
3aBuUCUT OT 06bema 1 hopMbl paTudmrkaLnm 1 UMNIEMeHTauun 3TMxX 4OroBopos
KOHKpEeTHbIMU CcTpaHamu. CriegyeT OTMETUTb, YTO MNeknHckun goroeop 2012 r. noka He
scTynun B cuny®®, 1 uTo He BCe rocyaapcTea patuduumposanu N® 1996 .3

O6bpasupbl

53. 3HauuTenbHasa YyacTb NpeaCcTaBNEHHOro Bbille aHanM3a cuTyalmm B OTHOLLIEHWN
nuTepaTypHbIX N XyOOXECTBEHHbIX NPON3BeAeHU NpMMeHMMa 1 K obpasLam.
TpaguumoHHble 06pasLibl, KOTOpble ABNATCS pesynbTataMy COBpeMEHHOW nepepaboTku
Gonee paHHUX TPaAMLMOHHbBIX 06Pa3L0B, MOTYT OXPaHATLCA Kak MPOMbILLSIEHHbIE 0Opas3Lbl U
perncTpmpoBaTbCs B Ka4eCTBE TaKOBbIX, U B psge AOKYMEHTOB NpMBOLMUITUCH
COOTBETCTBYIOLLME NPUMEpPHI M3 npakTukn Kntas u Kasaxctana®’. C gpyroi CTOpOHSI,
ncxopHble 06pasLbl, UMetoLLIME LaBHIO UCTOPULIO, a TakKe MX KOMUK, OXpaHe He NOoAnexar.
OnbIT OXpaHbl TPaANLMOHHBIX 06pasLOB, C A4PYron CTOPOHbI, Goree orpaHnyeH.

54. B KkoHTekcTe 0bcyxaeHusa npoekta [JoroBopa 0 3aKoHaxX No NpPOMbILUNEHHbIM obpa3uam
pag rocygapcTB-YrieHOB BHEC MPEAnoXXeHne o ToM, YTobbl NpeayCMoTpeTb BO3MOXHOCTb
06a3aTenbHOro pPackpbITUA NPOUCXOXKAEHUA Unn uctodHuka TBK, T3 nnu
Bronornyeckmnx/reHeTMYECKNX peCcypCcoB, NCNOSIb30BaHHbLIX MPY CO34aHUN NPOMbILLIIEHHOIO
obpasLia Unu BOLLELLINX B €ro COCTaB, B KA4eCTBE OJHOTO U3 PEKBU3NTOB 3asBKU™.

8 CraThu 5 — 11 MekuHckoro aorosopa 2012 r.

2 Cratbal4 MNekuHCKoro gorosopa 2012 .

%9 MekuHcKWit 4OrOBOP BCTYNMUT B CUMY Yepes TPW MECsILIA Mocre AeMOHMPOBaHNS paTUUKALIMOHHBIX FPaMoT Unn
aKToB 0 npucoeamHeHun 30 CTopoHaMu, UMELLMMM NPaBo Ha ero nognucaHune. Mo cocTosHUIO Ha 25 noHs
2018 r. HacunTbiBarock 20 TakMx rocygapcrB.

31 Mo cocTosiHMio Ha 25 uioHs 2018 . HacuNTLIBANOCh 96 Takux rocyaapcTs.

% HokymeHT WIPO/GRTKF/IC/5/3 n BOUC, «CBoaHbI aHanus...».

B HokymeHT SCT/35/2.
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TBK, coxpaHsiembie 8 maliHe

55. [HencteeHHon popmMor oxpaHbl TBK, coxpaHseMblx B TarHe, SBMseTCs
npeaoTBpaLLeHme Ux packpbiTus, HoO cyaebHas npakTrka nokasbiBaeT, YTO CornacHo obwemy
npasy, NO KpanHen Mepe, B HEKOTOPbIX IOPUCONKUMAX MHPOpMaLUS, NnepeaaHHas nuuy Ha
KOH(pnaeHunanbHon ocHoBe, 3alUuLLieHa 3TMM (PakToM OT ee AanbHenLero packpbITUs.

B paccmoTpeHHOM aBcTpanuinckum cygom gene «Foster npotus Mountford» (1976 1., 29 FLR
233) aBcTpanuickasi KopeHHas obLumnHa cymena gobutbcs 3anpeta Ha nyonukauuio
n3o6paxxeHnin 1 CBEAEHUN O CBSILLLEHHbIX MecTax, npegmeTtax n gpyrmux TBK, nmetrowmx
ocoboe penurnosHoe n KyrnbTypHoe 3Ha4YeHne ansa obLwmHbl, KOTopble Obinn nepenaHbl
nccnenoBaTento-aHTPONOIory Ha KoHdMaeHUManbHoit ocHose®. CooTeeTcTBYyIOLIME
COOBpakeHNsa NONUTUKM paccmMaTpUBalOTCA HWXKe B pasgene «Bonpockl perynupoBaHus».

56. [aHHasa doopmMa oxpaHbl, OCHOBaAHHOM Ha HOpMax obLLero npaea, UMeeT napannenu B
KOHKPETHbIX NOMOXEHUSIX MeXAyHapOoAHbIX AOroBOpPOB Nno Bonpocam MC, oTpaxaroLmx
TpeboBaHMA 3akoHOA4ATENbLCTBA O NPeaoTBpaLLEHNN HEAOOPOCOBECTHOM KOHKYPEHLIMN
(ctaTbs 10bis MNapwkckon KoHBeHUMN 1967 1. n ctaTbs 39 CornaweHua TPUMC), Bkntoyasn
OXpaHy NpaB Ha COXpaHeHne KoHpnaeHUManbHOCTM nHdopmauun. «3noynoTpebneHme
OoBepuemM», MMeBLLEE MECTO, Hanpumep, B aene «Foster npotne Mountford», cuntaeTcs
Pa3HOBWAHOCTbLIO AECTBII, «NPOTUBOPEYALLVX YECTHON KOMMEPYECKOI NPakTUKe»>>, kak
oHu onpepeneHbl B ctatbe 39 Cornawenna TPUTMC 1994 r.

57. OxpaHa KoHduaeHUunanbHom nHpopmaumm He TpebyeT HM cobntoaeHns
opManbHOCTEN, HX HANUYNA OOTOBOPHbLIX OTHOLLEHMI MeXAy OBLLMHON N CTOPOHON,
nony4atowen nHpopmaumnio. OgHako KOpPeHHbIE 1 Apyrne OBLLMHBI MOTYT UCMbITbIBATb
npakTnyeckme TPYAHOCTU NPU OTCTaMBaHUKM CBOMX MpaB, CBA3aHHbIE, B YAaCTHOCTY,

C OrpaHNYEHHbIMU BO3MOXHOCTAMM NOMYYEHUS HOPUANYECKMX YCIYT U (OUHAHCUPOBAHMS.
(CM. nyHKT «PaspbIB Ha NPaKkTUYECKOM YPOBHE».

58. Kpome Toro, B nocriegHee BpeMsi y4eHbIMU-aTHOrpadamm 1 pyrumm aBTopamm
pa3paboTaHbl KOOEKCbl ATUHECKOrO NOBEAEHMSI U MPOTOKOSbI, KOTOPbIE MOTYT
cnocobcTBOBaThL NPefoTBPALLEHNIO KyNbTypHOro yuepba, nogobHoro yuiepoy, KoTopbin
cTtan npegmMmeTom ucka B gene Mountford (nogpobHee cM. NyHKT «[1pOTOKONbI, KOAEKCHI
noBefEeHNs, TUNOBbIE KOHTPAaKTbI U APYrne NpakTu4eckne MHCTPYMEHTLI» Huxke). BOUC
co3fana 6a3y AaHHbIX TakuX KOOEKCOB M NPOTOKOMOB C (PYHKLMEN NOMCKa, KoTopas
pa3melleHa no agpecy: http://www.wipo.int/tk/en/databases/creative heritage/.

HaseaHusi, crioea u cumeosibl KOPeHHbIX Hapodo8 U MPadulyUOHHbIE Ha38aHUs, c/loea u
CUME0J1bI

59. [laHHbIN BONPOC MMeEeT ABa acnekTa, a UMEHHO:

(@)  3awumHyro oxpaHy: KopeHHble OBLNHBI 03a604YeHbl TEM, YTO HE CBSA3aHHbIE C
HUMW KOMMaHUN 1 YacCTHbIE N UCMONb3YI0T UX CrOBa, Ha3BaHus, obpasLbl,
CMMBOSbl U UHbIE OTNNYUTESNbHBIE 0603HaYEHNST B KOMMEPYECKON
AEATENbHOCTU U PErMCTPUPYIOT UX KaK TOBAPHbIE 3HAKW U/UN LOMEHHbIEe
nmeHa; u

34 BOUC, CeoaHblit aHanma.

% B koHTekcTe cTaTbn 39 Cornawerust TPUMC «BbIpaXeHue "cnocod, NpoTUBOpEYaLLMIA YECTHOW
KOMMepYeCKOW NpakTuke" nogpasyMeBaeT kak MUHUMYM Takue OeNCTBUS, Kak HapyLLEHWE YCIOBMI JOroBOpa,
HapyLLeHVe JOBEepUVS UM MOOLLPEHUE K HapyLLEHWIO AOBEPUs], BKIOYas NpuobpeTeHne 3akpbiTON nHopmaumm
TPETLMMM NULAMU, KOTOPbIE 3HAMNM UMW HE BbISICHUMW B CUITy rpyboi HebpexxHOCTU, Y4To NnpuobpeTeHne Takowm
nHdopmauum npegnonarano takue gencteusa» (Mpumevanue 10 k Cornawwennto TPAMC).
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(b)  lMosumuegHyro oxpaHy: MO3NTUBHYIO OXpaHy OOLMHAMN MECTHbLIX U
TPaAMLMOHHBIX Ha3BaHWI, CNOB M CUMBOJSIOB B Ka4eCTBE TOBApHbIX 3HAKOB,
CepTUAUKALMOHHBIX N KONNEKTUBHbIX 3HAKOB U reorpaconyeckmnx yKkasaHuin.

60. Y10 KacaeTcs 3aLMTHON OXpaHbl, cTaTbs 6 quinquies MapmKckon KOHBEHLMN
npegycMaTtpuBaeT oTKas B perucTpauum unm aHHynmpoBaHue perucTpauumn 3HakoB, ecnu
OHW «NPOTUBOPEYaT Mopanu unu NyernmM4yHomy Nopsiaky U, B 0COGEHHOCTH, €CN OHWU MOTYT
BBECTM B 3abnyxaeHune obLecTBEHHOCTb». Takne HOpMbl NMpeayCMOTPEHbl HAaUWOHaNbHbIM
3aKOHOAATENbCTBOM O TOBAPHbIX 3HaKax 60MbLIMHCTBA CTPaH.

61. B gaHHOM KOHTEKCTE Takke NPUMEHUMbI U MONe3Hbl HOPMbI OOLLEro 3akoHO4aTENBLCTBA
0 6opbbe ¢ HegoBPOCOBECTHOM KOHKYPEHLIMEN, BKITHOUAs OXpPaHy OT «KOMMEPLMKN Nog, YY>KUM
NMEHEMD.

62. UTO KacaeTCs NO3NTUBHOM OXpaHbl, TO O6LUMHA, KOTOpPas XenaeT 3aperncTpupoBaThb
TOBapHbIE 3HAKMN, ABMNSAIOLMECS KOTANYNTENBHBIMIAY, MOXET BOCMONb30BATLCS
MEXOYyHapOAHLIMU NMPUHLMIamMK 1 npoueaypami. Cpok oxpaHbl TOBAPHbLIX 3HAKOB B
NPVHLMNE HE OrpaHnyeH. HeckonbKo KOPEeHHbIX OBLLUMH PErncTpupoBani Takke
KONNEKTUBHbIE UMM CEePTUMMKALIMOHHBIE 3HaKM (CM. noapobHee Hke) 1 reorpaduydeckme
ykasaHms®®,

B. [pobenbi, cyuwiecmsyrowue Ha Mexo0yHapoOHOM YPOBHE, 10 803MOXHOCMU
[POU/ITIOCMPUPOBAHHbIE rpumMepamu

JlumepamypHsbie u xXyQ0xecmeeHHbIe Mpou38edeHust
63. MoxHO ykasaTb Hanuuue criegyoLmx npobenos®’:

(@) TpebosaHue «opuauHansHocmuy: TBK, koTopble SsBNSIOTCA BCEro NULLIb
nMmmuTauuen unnm BOCNpom3BeaeHneM TpaguumoHHo cyulecteoBaBLlumx TBK, Bpsg
1 MOryT OTBeYaTb TPebBOBaHMIO KOPUTMHANBHOCTU» U NOMYYNTL OXPaHy B
KayecTBe 0OblYHbIX 0OBHEKTOB aBTOPCKOro Npaea. JTO O3HaYaeT, YTO MX aBTOpLI
BPSI4 N MOTYT MOSyYnTb MMYLLLECTBEHHbIE NpaBa (cnegyeTt OTMETUTb, YTO
NWYHbIE HEUMYLLIECTBEHHbIE NPaBa MOryT Takke KacaTbCsl NPOU3BeaeHUH,
BXOASALLMX B «OOLECTBEHHOE JOCTOSIHNE», BKITHOYas, BO3MOXHO, TPaAULIMOHHbIE
TBK). Kpome Toro, B otHoweHun TBK, koTopble oxpaHsoTCsa Kak OOblYHbIE
06beKTbl aBTOPCKOro Npaea, 3akoHoA4AaTeNbLCTBO He AenaeT pasnuyni B
3aBMCUMOCTU OT TOrO, KTO AIBNSAETCS UX aBTOPOM, T.e. TpeboBaHuio
OPUrMHaNbHOCTN MOXET COOTBETCTBOBATb AaXe aBTOP COBPEMEHHOIro
Bblpa)keHNs1 PONbKIIopa, He ABNAIOWMMCS YIIEHOM OBLLUMHBI, B KOTOPOW
BO3HWMKIIA COOTBETCTBYOLLANA Tpaauums. IOTO MOXET Bbi3blBaTb 03ab604EHHOCTb
npeacTaBuTENEn KOPEHHbIX U TPAAULMOHHBIX OOLLUH, KOTOPbIE MOTYyT
HacTamBaTb Ha HENPU3HAHWUN aBTOPCKMX NPaB Ha NPOV3BEAEHNS, BO3HUKLLME B
o6LLUMHe, NONYYEHHbIX NMMUAMKU, HE NPUHAANEeXaLlMMn K COOTBETCTBYIOLLEN
O6LLUNHE 1nK, No KparHen mepe, OrpaHNYEHNN BO3MOXHOCTM X NOSTyYEHUSs (CM.
NYHKT «3awunTHas oxpaHay Huxe).

% O6LMM CNPaBOYHMKOM MO BONPOCAM WUCMONb30BaHUS CyLLECTBYIOLMX MHCTPYMeHTOB VIC Anst oXpaHbl 1
pacnpoctpaHeHuns T3 n TBK moxeT cnyxuTtb nybnukaumsa BONC «Protect and Promote Your Culture: A Practical
Guide to Intellectual Property for Indigenous Peoples and Local Communities» (2017 r.)

%" TpeGopaHue huKcaLM He PacCMaTPUBAETCA B AAHHOM pasferne kak «mpober», NOCKONbKy OHO He SIBNAeTCS
TpeboBaHNeM COrnacHoO MexayHapoAHbIM NOMOXEHUAM NO BONPOCaM aBTOPCKOro npasa.
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(b) Oxpana «cmunsa»: OgHa n3 Hamboree 4acTo NpeabsBAeMbIX NPETEH3UN
KacaeTcs UMUTaLMUW UNN HE3AKOHHOIO MPUCBOEHUST KCTUNSA» TPaAULMOHHOTO
npoussegeHns. 3akoHodaTenbCTBO 06 aBTOPCKOM npase v obpasuax gonyckaeTt
UMUTaLMIO HEOPUTUHATBHbBIX 3NIEMEHTOB UM OBOLWMX MAEN N KOHLENUUIA
Nnpov3BedeHNs], U Takas NpakTUKa LWMPOKO pacrnpoCcTpaHeHa, MOCKOSbKY OAHU
noan BOOXHOBNAOTCA B CBOEM TBOPYECTBE NPOU3BEAEHUAMN APYrUX. Takum
o6pa3som, Jaxe ecnu HOBOE BblpaXKeHWMe KynbTypbl, OCHOBAHHOE Ha TpPaauLmu,
nony4mno 6bl aBTOPCKO-NPaABOBYO OXpaHy, cama no cebe Takasi oxpaHa He
ncknovana bl NPUCBOEHNSA TPaOULMOHHOIO «CTUMIS» OXPaAHAEMOro
npovsBeaeHnsi. OnemMeHTbl CTUMA noanexaT OXpaHe B TOW CTENEHN, B KAKON
CTUIb HeceT B cebe opurnHanbHoe BbipaxeHue. Kpome Toro, nonesHyo ponb
mMornn 6bl nrpaTb 3aKOHOOATENLCTBO 0 Hopbbe ¢ HegobpOCOBECTHOM
KOHKYPEHLMEN, a TaKke NpU3HaHNE «KOMMEPLUN NOA YYXXMM UMEHEM»
npaBoHapyLLUeHNEM B paMkax obLero npasa (CM. HUXe). ITO MOXET NPpMHUMaTb
dopmy npunsHaHna 06 bEKTOM OXpaHbl CTUIS Kak TAaKOBOro Uinn 3anpeTa Ha
co34aHune NOXHbIX KOHHOTaUM Uy BneYaTneHnsi, OCHOBAHHOMO Ha
NCNONb30BaHWUM CTUMS UIN XapaKTepHOro ob6pasHoro psiga UM CUMBOJIMKN.
dakTnyeckn NnpegMeToM NPUCBOEHWS YaCcTo ABNSETCA penyTauus,
accounmnpyowasca ¢ TBK, BonnoweHHasa B X xapakTepHOM «CTUIE» Unu
npeacTaBneHHas NMun.

(c) CobcmeeHHocmb: NPUMEHUTENBHO K MCKOHHBIM M TpaaMUMOHHbIM TBK
HEKOTOpble HaUWOHarbHble CUCTEMbI MpaBa MOryT He npegycmaTpuBaTh
aBTOPCKO-NPaBOBOM OXpPaHbl MPON3BEAEHUN, HE MMEIOLLMX KOHKPETHOro aBTopa
UM aBTOPOB, MOMUMO CamMOM OOLLMHLI UM MHOTO cooblLlecTBa,
ncnpalumsatoero oxpaHy. Opyrumm crioBamu, Npon3BeAeHWs, CoO3gaBaBLUMECS
COBMECTHO Ha MPOTSXKEHWUM ANUTENBbHOrO BPEMEHN HEM3BECTHBLIMM aBTOpaMm
MOryT He NoAnexaTb OXpaHe cpeacTBaMu aBTopckoro npasa. OgHa
BO3MOXHOCTb, TEM HE MeHee, CyLLeCTBYeT, U 3TO OXpaHa, NpeayCMOTpeHHas
ctatben 15.4 BepHCKOM KOHBEHLIMK, O KOTOPOW YNOMUHANOCh Bhile™.

K HepgocTaTkam TOro BMaa oxpaHbl, KOTOPbIA NPEAYCMOTPEH 3TON CTaTbewn,
OTHOCUTCSH TO, YTO OHA ABMSETCA OUCKPELMOHHON U HE NpegycmaTpmBaeTcs
3aKoHOAATENbLCTBOM GOMbLUMHCTBA CTPaH, YTO CPOK OXPaHbl TaKMX
nNpoun3sBedeHnn orpaHn4eH cpokom B 50 neT ¢ TOro MOMEHTA, Kak Npou3BeaeHune
«BbINO NpaBoOMEPHO caenaHo AOCTYMNHbIM AN BCeobLero cBegeHnsa», 1 4to ata
HOpMa He COAEPXUT HUKAKOro onpeaerieHHOro YnoMmMHaHns ponuv O6LWuH, 1 B
HEen roBOpUTCS TOSTbKO O «KKOMMETEHTHOM OpraHe», MOSIHOMOYHOM OCYLLECTBNATD
npaea oT nmeHu asTopa. O6bem oxpaHbl, NPegyCMOTPEHHON AAHHOW CTaTbeWN,
TaKkKe orpaHuUYeH B cury NonoXeHun ctatbk 7.3 bepHckon KOHBEHLUN,

B KOTOPOW rOBOPUTCS, YTO CTPaHbl He 065s3aHbl OXPaHSATb aHOHUMHbIE
Npon3BeAEHNs], B OTHOLLEHMMN KOTOPbIX ECTb BECKME OCHOBaHWA npegnonararhb,
4YTO CO BPEMEHU CMepPTU UX aBTopa yxe npowuno 50 ner.

(d) Cpok oxpaHbi: Cpok AeNCTBUSA aBTOPCKOro Npaea CcoCTaBnsaeT, kak npasuno, 50
net (B HekoTOpbIX topucankumsx — 70 neT) no cmepTtn aBTopa. B BepHckon
KoHBeHuun 1971 r. ykasaHo, 4yto 50 net — 3T0 MUHUManbHbIA CPOK OXpaHbl, N YTO
CTpaHbl BNpaBe npegycmaTpuBaTtb 6onee onurenbHble CPokU. Tem He MeHee,
NofoXeHne 0 KOHEYHOCTM CPpOKa OXpaHbl CYMTAETCHA 0ObIYHO PyHOAMEHTaNbHbIM

3 K uncny apyrix BO3MOXHOCTEIA, KOTOPbIE YACTO PACCMaTPUBAIOTCS KaK BapUaHTbI PeLLeHu s MpoGrembl
COBCTBEHHOCTUN, OTHOCUTCSI OXpaHa CpeAcTBaMM aBTOPCKOro NpaBa aHOHUMHbIX U COBMECTHBIX /UK
KONNEKTUBHBIX NponsseaeHnii. OgHako, MOCKOrbKY 3TV BapuaHTbl 06bIYHO NMPU3HAIOTCA HEAOCTaTOUYHbIMU, OHM
ocTaBneHbl 6e3 ganbHenwero paccMotpennsi. Cm. gokymeHTol WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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NOnoXXeHNeM BCEN CUCTEeMbl aBTOPCKOro npaea. Cam CMbICH 3TOW CUCTEMbI
COCTOMT B TOM, YTO OXpaHa NpPefoCTaBNseTCst Ha onpeaeneHHbIA CPOK, U YTO B
KOHEYHOM cYeTe Npou3BeaeHUs NepexoasT B 0OLWeCcTBEHHOE AOCTOsIHNE. Tem
He MeHee, HauMOoHarnbHOe 3aKoHOA4AaTeNbCTBO MHOMMX CTPAaH NPU3HAET NNYHbIE
HeumyLLeCTBEeHHble NpaBa 6eCcCpoYHbIMU 1 YCTaHABNMBAET pasHble CPOKU
AENCTBUS AN UMYLLIECTBEHHbIX MpaB.

(e) MUcknroyeHus u oepaHudeHuUsi: HekoTopble KOPEHHbIE OOLLMHBI KPUTUKYIOT WU/unm
CTaBAT NOA, COMHEHME 3nemMeHT cuctembl NIC, HasbiBaeMbl «OBOLLECTBEHHbIM
[OCTOSAHNEeM» ™, 3asBMSISI, YTO OHM HE MPU3HAIOT 3TO NoHATMe. Kpome Toro,
HEKOTOpPbIE KOHKPETHbIE UCKIMIOYEHUS Y OTPaHUYEHNs!, XapakTepHble Ais
3aKoHoAdaTenbCTBa B 061acTv aBTOPCKOro npaBa, KPUTUKYHOTCS Kak
Henoaxoasawme ana TBK, B 4aCTHOCTM MCKITHOYEHMS, KOTOPbIE A0MYyCKaloT
BOCNpou3BeaeHne Ha poTorpadmsix, pucyHkax n gpyrumm cnocobamm 6e3
paspeLueHnst OBLLMHBI CKyNbNTYP UK U3OENUA XYAOXECTBEHHbIX pemecen,
NOCTOSIHHO 3KCMOHMPYEMBbIX B NyBnnyHbIX MecTax®. HaunoHanbHble 3aKoHbI B
obnacTn aBTOPCKOro npaBa Takke 4acTo AOMYyCKaloT KONMpoBaHMe
npoussegeHnin Ny6nmnyHeIMM apxmeammn n 6MbnMoTekamm 1 OTKpPbITUE NX ANs
nyonunkn. KopeHHble 00LWMHbI BblpaXarnu 03ab04eHHOCTb N0 NOBOAY TaKUX
NCKINIOYEHUIN N orpaHnyeHnin. OrpaHMY4eHHOCTb CaMOro cpoka OXpaHbl
ABTOPCKMX M CMEXHbIX NPAaB y>Ke paccMaTpuBarnach Bblle Kak OTAeNbHas
npo6nema.

(f)  3awummnas oxpaHa: Bonpoc 30ecbk COCTOUT B TOM, JOTKHO N perynmpoBaThCs
NCNonb30BaHMe NPON3BOAHbIX NPOU3BEAEHNIA, CO34aHHbIX aBTOPaMM, He
CBS3aHHbIMU C TPAAULMAMN N KYNbTYPHBIM MaTepranoMm, KOTOPbIA OHK
afanTUpyT UK U3 KOTOPbIX YepnatT BAOXHOBEHME, U €Cnn Aa, TO KakuM
obpa3om. JTOT BONPOC OTHOCUTCA U K TPaAULMOHHBbIM obpasuam. Kak vacto
OTMeYarnoch B xofe ye cocTosBLUMXCS obeyxaeHuin*!, nponsseaeHms,
Npon3BOAHbIE OT MaTepmarnoB, HAaXo4sALWMXCA B 00LLECTBEHHOM LOCTOSAHUN,
MOTYT OXPaHATLCA aBTOPCKUM NPaBOM, NOCKOSIbKY HOBasi BEPCUS, apaHXXUpPOBKa,
nepepaboTka nnu nogdopka MaTtepmarnoB, HaxoasLWNXcsl B 00LWEeCTBEHHOM
OOCTOSHMM, UNKN Jaxe UX «nepeynakoBkay B opme LncgpoBoro ycuneHums,
pacuBeyYMBaHMA U T. 4. MOXET AaTb OTYETNIMBO HOBOE BbIpaXXeHne, KOTopoe
OyaeT AOCTaTOYHO «OpUTMHAaNbHbIMY. TpeboBaHUI0 OPUrMHANBLHOCTU MOXET
COOTBETCTBOBATb Aa)Ke aBTOP, HE MPOUCXOAALLMNA N3 0BLWUHbI, B KOTOpon 6epeT
Ha4ano cooTBETCTBYOLANA Tpagmums. B 3ToM KOHTEKCTe OBLNHBI MOryT
AobunBaTbCA Kakoro-To BapnaHTa 3almMTHON OXpaHbl, HEe NO3BOSIAIOLLIEN aBTOpPaM,
He NpuHagnexawmm K COOTBETCTBYIOLLEN obLWmHe, NonyyYaTb aBTOPCKUE npasa
Ha Npou3BeAEHMs1, NPOM3BOAHBIE OT KYNbTYPHbIX TPAAULUMIA AaHHON OBOLLMHBbI,
UIn Mo KpanHen Mepe orpaHMYnBaloLLLEN NX BOSMOXHOCTU B 3TOM OTHOLLUEHUN.

(9) [lpaeso cobcmeeHHocmu Ha 3anucu u O0OKyMeHmauuro: Yto kacaeTtca 3anmcen un
mMartepuanos, AokymeHTupyowmx TBK, Bkntovas MCNONHeHUs TpaguLMOHHbIX
npov3BeaeHn, He[OCTaTOK CUCTEMbI OXpaHbl COCTOUT B TOM, YTO Npasa,

O KOTOPbIX FOBOPUITIOCH BbILLE, NPUHAANEeXaTt co3aaTento 3anncu, KoTopbii He
00s13aTENbHO ABNSAETCS YIEHOM COOTBETCTBYIOLLEN OBLLMNHBI. ITO MOXeT BbITb
uccnegosaTerib 3THAYECKON My3blkK, OOMBKIIoOpa UM MHOW KONNEKUNOHep.

39 CM. «Banucka 0 3HaYeHUM TEPMUHA "OBLLECTBEHHOE JOCTOSHIUE" B CUCTEME UHTENNEKTYANbHOV
COBCTBEHHOCTM CO creumarnbHOW CChINKON Ha oxpaHy TPaaULMOHHBIX 3HAHUIA U TPAAULIMOHHBIX BblpaXKeHW
KyNnbTypbl/BblpaxeHui donbkriopa», gokymeHT WIPO/GRTKF/IC/17/INF/8.

% Cm. Bbiwe, McDonald 1., cTp. 44.

4 Cwm., B yactHocTtu, aokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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MpencraBuTenn KOPEeHHbIX HAPOOOB M MECTHbIX ODLLMH 4YacTo yTBEPXOatoT, YTo
NX NpaBa U UHTEPEChl, KOTOPble MOrMM Bbl OXPaHATLCA NPY NOMOLLY CUCTEMBI
WC, Bkntoyaga npaea M MHTEpPEChl, NOHUMaeMbIe B KOHTEKCTE UX TPaAULNOHHOMO
1 o6LLMHHOrO NpaBa, He Bceraa yuYmTbiBaloTCs B 4OCTATOMHOWM CTENEHN Npuy
nepBoHa4anbHOW 3anucn n JokymeHTnposaHum nx TBK nccnegosatensmu
donbkopa n Apyrumun nuuamu, NPOBOAALLMMM NONOBbIE UCCNEOBaHUSA, NN
KOrQia OHW 3aTeM 3KCMOHMPYKTCA U OTKPbIBAKOTCA A4S NyGnvMyHoro gocryna
My3esiMK1, apXuBaMu 1 ApyrMMn opraHusaumnsaMmmn-obnagatensamMmm Konmnekumn.
BmecTe ¢ TeMm, geaTtenbHOCTb nccnegoBaTtenien ponbKopa, KonekumoHepos 1
y4yeHblX, MPOBOASALLMX MOMEBbIE UCCIEA0BaHUs, My3eeB, apXMBOB U T. A.
YypesBbl4aNHO BaXkHa ONA COXpaHeHWsi, cohepexeHns, nogaepXaHnsa u nepegayu
OyayLMM NOKONEHUsAM HeMaTepuasnbHbIX U MaTepuanbHbIX (OOPM KynbTYpPHOMO
Hacneausa. KynbTypHble yYpeXaeHUs TakKe UrpatoT OYEeHb BaXKHYHO
obpasoBaTenbHyo porfb. ATOT BOMPOC NPAKTUYECKM UNIOCTPUPYET TO
NpoTMBOpEYUNE, KOTOPOE, KakK FOBOPUSIOCH BbILLE, MOXET BO3HUKATb Mexay
LieNblo «COXPAHEHUNA» U LIENbIO «OXpaHbl», MOCKOSIbKY CaM MpoLecc COXpaHeHUs
Hacnegus MoXeT Bbli3biBaTb 03ab04YEHHOCTb NO NOBOAY CnaboCcTu ero oxpaHbl
HeHamepeHHO co3gaBaTb cuUTyauuu, korga TBK, Bxoasiumne B cocTtas
«0BLLECTBEHHOro AOCTOSAHNUS», UCMOMNb3YIOTCA B HEXenaTenbHbIX hopmax.
MpodeccrmoHanbHble opraHu3aunm n 06 beauHeEHNs, Takme Kak MexayHapoaHbii
coBeT my3eeB (ICOM), a Takke yupexaeHust KyrnbTypbl paspaboTtanu
onpegeneHHble popMbl paboTbl M pa3paboTanu LeHHbIe KOAEKChl, NPOTOKONbI U
TUMNOBbIE KOHTPAKTbI, MO3BOMSOLLME peLlaTb 3TUYECKNe BOMPOCHI 1 BONPOCHI
WHTEeNneKTyanbHblX NpaBs. MHorne u3 aTnx JOKYMEHTOB nMmetloTcs B 6ase
AaHHbix BONC ¢ dpyHKUMen noncka, pasmeLleHHON No agpecy:
http://www.wipo.int/tk/en/databases/creative_heritage/ (cM. nyHKT «[1poTOKONBbI,
KOOEeKCbl NOBEAEHUS, TUMOBbIE KOHTPAKTbl U ApYyrne npakTudeckue
WHCTPYMEHTbI» Hike)™*.

64. [pumepsl:

@)

(b)

(©)

Npon3BeaeHMs XXMBOMMUCK, CO3aaHHbIE BbIXOALAMM U3 KOPEHHbIX HAPOAOB,
BKNOYas NPOVN3BEAEHUS HACKaNbHOM XXUBOMUCK, KOMMPOBANUCh NMuamun, He
npuHaanexawmmm K 3TMM Hapodam, Ha KoBpax, HabMBHbIX TKaHsX, yTOonkax,
nnaTbsiX U APYro oaexae, a Takke Ha No34paBUTENbHbIX OTKPbITKAX, U 3aTem
pacnpoCTpaHsnuch U Npeanaranvcb k npoaaxe. Konum npousseneHuii
TPaAMLMOHHOIO UCKYCCTBA Takke pacnpoCTPaHsNUCh Yepe3 UHTEPHET B BUAE
KOMMNbIOTEPHbIX «060€eB». TaTyMPOBKN KOPEHHbIX HAPOA0B Takke
BOCMPOWU3BOAMINCE U UCMOMb30BaNnCh BHE TPAAMLMOHHOIO KOHTEKCTA;

TpaauUMOHHas My3blka Bblna CaMnIMpoBaHa U HanoXeHa npu NOMOLL
UUPOBBLIX TEXHOMOIMMIM Ha PUTMbI TaHLLEBaNbHON MY3blKU «TEXHO-XayC», Ha
OCHOBe 4ero 6bin BbiNyLLEH NonynsapHbIN anbbom B xaHpe world music,
NOMy4MBLUMIA aBTOPCKO-MPaBOBYIO OXPaHy;

npounsBedeHNsa Xy4oXXeCTBEHHbIX NPOMbBICIIOB U peMecern (Takne Kak nreTeHble
KOpP3WHbI, HeBonbLUWe KapTUHbI U pe3Hble hurypkun) B obLem ctune

2" lononHuTensbHas HAOPMaLMS Mo BOMpOcaM [oKyMeHTUpoBaHus TBK Takke MeeTcs B crieaytoLmx
nybnukaumsix: Torsen and Anderson, “Intellectual Property and the Safeguarding of Traditional Cultures, Legal
Issues and Practical Options for Museums, Libraries and Archives” (TopceH n AHaepcoH, «MHTennekTyansHasa
CcoBCTBEHHOCTb 1 COXPaHeHWe TPaaMLMOHHBIX KyNbTyp: MpaBoBble BOMPOCH! M MPaKTU4ecKne pekoMeHaaumm ans
My3eeB, OMbnmoTek u apxmeoB»), BONC, 2010 r.; u nybnukauna BONC “Documenting Traditional Knowledge — A
Toolkit” (JJokyMeHTUpOBaHUE TPaAMLMOHHBLIX 3HAHUI: KOMMIEKT MaTepuanos) 2017 T.
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(d)

(e)
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TPaAMLMOHHOIO MCKYCCTBa KOMMPOBAnuch, UMUTUPOBANNCL U NPOU3BOAUIUCH B
MaccoBbIX MacluTabax Anst NpoAaxu Ha pbliHKax CyBEHUPHOWM NPOAYKUWUA B BUAE
N300paXKeHU Ha TakMX NpeamMeTax, He CBSI3aHHbIX C 06MX0A0M TPaAULMOHHBIX
06LLMH, Kak dyTOONKM, KyXOHHbIE NOMOTEHLA, CEPBUPOBOYHBIE KOBPUKMU,
urpanbHble KapTbl, OTKPbITKMA, NOACTABKM NOA HANWUTKX U Kynepbl, kKanenaapu u
KOBPUKMN ANt KOMMbIOTEPHBIX <MbILLEN»;

B CKYNbNTYPHOM NPOM3BEAEHNM UCMONb3yeTCsA TPaAULMOHHbIA CakparbHbIN
cumBon. CKynbnTop 3asiBNsieT CBOM aBTOPCKME MNpaBa Ha Npou3BeaeHue,
OfHaKo npeactaBuTeny OO MHbI YTBEPXKAAKOT, YTO OH MCNOMb30Ban 3ToT
cumBon 6e3 nx cornacus;

3THorpaduyeckue 3anucu, cogepxallumne koHdbuageHuManbHbIn MaTepuan,
ONUCLIBAIOLLNIA pUTYan NOCBsLLEHMS, Gbinn pacnpocTpaHeHbl yYpexaeHnem
KynbTypbl B 06pa3oBaTenbHbIX N KOMMEPYECKUX Lenax. B cooTBeTcTBMM C
3aKkoHoaaTenbCcTBOM Mo Bonpocam MC obLimHa He siBnsieTcs
npaBoobnagatenem n He UMEET HMUKaKNX NPaBOBbLIX OCHOBAHWI ATs
BO3PaXXeHUN.

UcnonHeHus TBK

65. Kak yka3biBanoch Bbille, MEXOYHAapOAHOE 3aKOHOA4ATENbCTBO 00 OXpaHe CMEXHbIX
npas, a umeHHo, ON® 1996 r. n MNeknHckuin gorosop 2012 r. npegycmaTpuBatoT cepbesHble
BO3MOXHOCTU OXpaHbl ncnonHeHmn TBK, ogHako MOXHO ykasaTtb criegyoLlmne HegoctaTku
3TOM (POPMbI OXpaHbI:

@)

(b)

(©)

(d)

B6eHedmumapom oxpaHbl aBndeTcsa ucnonHutens (ucnonuutenn) TBK, a He
COOTBETCTBYOLWAsA 0bLMHa, YTO OCOBEHHO BaXKHO B TEX Cry4asx, Koraa
WCMOMHUTENb HE SABMNSIETCS YNeHoM oOWwmHbl. Koraa ncnonHuTens unm
WCMNOJSTHUTENW SABMAOTCS BbIXOALAMU M3 OOLLNHBLI, NOCNEAHSA, Kak NpaBusio,
nmeeT 6onbLue BO3MOXHOCTEN NONYYUTb NPsIMbIE BbIroAbl OT TAKOW OXPaHbl.

nockonbky lNeknHcknin gorosop 2012 r. noka He BCTYNuM B CUINY, B HacTosiLee
BpeMs oxpaHa npae obecneunBaetca QNP 1996 r. u pacnpocTpaHaeTca TOMbKO
Ha HEKOTOpble 3BYKOBbIE UCMOSTHEHNS. DTO KacaeTcs BCEX UCTONHEHWI, a He
TOnbKO ncnondeHun TBK;

ONATb-TaKW, NOCKONbKY MNeknHckmun gorosop 2012 r. noka He BCTyNun B cuny,
oXxpaHa npas UCMOMNHUTENEN orpaHUYeHa ayamMoBu3yarnbHOM COCTaBNAOLLEN
(onsiTb-TakK, 370 KacaeTca He Tonbko TBK). B cooTBeTcTBMM CO cTaThen 19
Pumckon koHBeHUMM 1961 r., nocne Toro, Kak UCNonHUTENb Aan cornacue Ha
BKIMOYEHME CBOErO UCMNONHEHUSA B BU3YyarbHY0 UMW ayanoBU3yarnbHYyH 3anuch,
npaea, NPeayCMOTPEHHbIE CTaTbel 7 3TON KOHBEHLMW, «B AallbHENLLEM He
NPUMEHSAITCA». ITO O3HAYaET, YTO, 3a UCKITHOYEHNEM NpaBa Ha dnKcauuio,
npaea UcnonHuTenen B ayanosmnsyansHon cpepe orpaHuyeHsbl;

Cpok genctemsa npae UCMOSTHUTENEN OrpaHMYeH n coctaBnsaeT He meHee 50 ner,
ecnun ucrnonHeHve 3admMKCMpoBaHo B Buae 3Bykosanucu, unu 20 net B
COOTBETCTBMU C PUMCKOWN KOHBEHUMEN. OTOT CPOK HE MPUMEHMUM K
He3anucaHHbIM UCMOMHEHNSAM, NO3TOMY BOMPOC O CPOKe OXpaHbl cam Mo cebe He
MOXET cUnTaThCs «Npodenomy.
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66. [lpumepbl: NPON3BOAUINCE BUAEO3AMNUCK <OKMUBbIX» UCMONHEHUA NECEH N TaHLEB
npeacraBMTENEN KOPEHHbIX HAPOAOB, KOTOPbIE 3aTEM KONMMPOBAasnuch, Bbinyckanncb Ha DVD
1 pasmelianuck B MIHTepHeTe.

Obpasupbi

67. Kak un B cnyyae nutepaTypHbIX N XyA0XKECTBEHHbIX NPOU3BEEHUN, NO-HACTOALLLEMY
NCKOHHblEe 06pasLbl He OXPaHAITCS, MOCKOSbKY OHU HEe ABISKTCA KHOBbIMUY UM
«opurMHasnbHbiMU». Kpome Toro, Cpok oxpaHbl 06pa3uoB Kopoye cpoka OXpaHbl 06 beKTOB
aBTOpcKoro npaea. [nsa obecneyeHns oxpaHbl 06pa3uoB HEOGXOAMMO BbINOMHEHNE
onpegeneHHblx hopmarnbHbIX TpeboBaHNIA.

68. I'Ipmmepbl: o6pa3u,b|, BOMnoweHHble B TKaHAX py‘-IHOIZ pa60TbI, KOBpax, nrieTeHbIX
n3gennax n ogexae, Konmposanncb 1 NCNosb3oBasriMCb B KOMMEPYECKUX Lenax nmuamm, He
npuHagnexawnmm K KopeHHbIM Hapoaam.

TBK, coxpaHsiembie 8 maliHe

69. XoT4, Kak oTMe4danoch Bbiwwe, ctatbs 39 Cornawenusa TPUMNC n ctatba 10bis
[MapwKckon KOHBEHLIMM MOTYT B HEKOTOPbIX Cny4vasix obecneuntb OocTaTouHyo oxpaHny TBK,
COXpaHsieMbIX B TarHe, 3T HOPMbI, NoOXanyn, B OCHOBHOM NPUMEHNMbI K MPOMbILLIIEHHOM U
Kommepyeckon nHdopmauun. OagHako He Bce TBK, coxpaHsieMble B TanHe, NpeacTaBnsioT
cobor MHhopmaumio, MMELOLLYHO KOMMEPYECKyHo LieHHOCTb. PackpbiTne TBK, kak BuaHo 13
MaTtepuanoB ynoMuUHaBsLLErocs Beiwe gena Mountford, 4acTto cBA3aHO ¢ NpUYMHEHUEM
CKopee KyrnbTYPHOrO 1 AYXOBHOIO, YeM MMYLLLECTBEHHOTO yuepba. Takum ob6pasom, aTo
MOXHO cuMTaTh NPOBENOM CUCTEMbI OXPaHbl HE NoANeXallen PacKpPbITUIO U
KOHdbMAeHUManbHOM NHOopMaLmN.

70. Kpowme Toro, He o4yeBMagHoO, 4YTO BCce TBK, coxpaHsieMble B TaliHe, cUMTanmch Obl
«KOHMAEHUMaNbHbIMW» B AaHHOM KOHTeKkcTe. MHorue TBK n3BecTHbl B npeaenax ObLLNHbI,
KOTopasi MOXEeT BKMoYaTb MHOXECTBO NI0AEN, NPOXMBAIOLLNX HA OBLUMPHLIX TEPPUTOPUSX U
B nocerneHusx bonee 4em ogHOro Tuna — Harnpumep, U B CENbCKOM MECTHOCTU, U B ropodax.
Opyrumn cnosamum, BONPOC O TOM, B KaKMX Kpyrax gonyctumo packpbitne TBK, coxpaHaembix
B TanHe, 6e3 HapyLleHnsa nx KoHmaeHUnanbHoro xapakrepa, MoXeT bbITb He Bcerga
OYEeBUAHBIM.

71. Tlpumep: KOH(pMAeHUManbHas MHOPMaLUUs, packpbiTas aHTponosnory, beina
onybnukoBaHa nocriegHum (cM. geno Mountford Beilwe). B HEKOTOpbIX Criydasx myseun,
apxvBbl U Apyrue nogobHble yupexaeHnsa packpbiBanu KOHUAEeHUManbHy nHpopmMaumo
HeHaMepEeHHO.

HaseaHusi, crioea u cumeosibl KOPeHHbIX Hapodo8 U MPadulyUOHHbIE Ha38aHUs, crloea u
CUMBOJTbI

72. Yto KacaeTcs 3aLMTHOM OXpaHbl, TO, KaK y>Ke YNOMUHANoCh Bbille, MeXayHapoaHoe
3aKOHOAATENbCTBO O TOBAPHbIX 3HaKax NpeaycMaTpnBaeT BO3MOXHOCTb OTKa3a B
pervcTpaumm Unn aHHyNMpoBaHMs permcTpaLmMm 3HakoB, KOTOpble «NpPoTUBOpeYaT Mopanu
nnun nyernmM4yHoMy nopsiaky U, B 0COOEHHOCTM, ECNIY OHU MOTYT BBECTU B 3abnyxaeHue
00OLLECTBEHHOCTb.

73. XoTsa Takasi oxpaHa B LleyloM npeacTaBnsieTcs 4OCTaTOYHOM, «npoben» B AaHHOM
cryyae MoOXeT OblTb CBSI3aH C TeM, YTO «MPOTUBOPEYME MOPanu» U «NpoTUBOpeYne
ny6rnmM4yHoMy nopsaky» — 3To obLMe NOHSATUS, MPUMEHSIEMbIE B COOTBETCTBUN C
HaUMOHanbHbIM 3aKOHOAATENBCTBOM, NpaBUnamMmn 1 cyaebHon NpakTUKOKN, KOTopble
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yCTaHaBMMBaKT COOTBETCTBYOLLME HOPMbI OOLLECTBEHHON MOpanu Unm Toro, YTo
npu3sHaeTcs BBeAEHNEM 00LLEeCTBEHHOCTY B 3abny>XaAeHNE B KOHKPETHOM CTpaHe. OTn
HOPMblI, KaK 1 CaMO MOHATME «OBLLECTBEHHOCTU», BBEAEHNE KOTOPOW B 3abnyxaeHme unm
ockopbneHne BKyca KOTOPOWN OLEHMBAKOTCS NPU PAaCCMOTPEHMM 3aSBOK Ha perncTpaumio
TOBapPHbIX 3HAKOB, MOTYT CUMbHO Pa3nunyaTbCs B 3aKOHOAATENBCTBE Pa3HbIX CTPaH.
NHTepnpeTaumsa aTux NnoHATUN TpebyeT COBCTBEHHbBIX LLEHHOCTHbIX CYXXOEeHWUA OT
COTPYAHMKOB BEAOMCTB perMcrpaLmm ToBapHbIX 3HaKoB 1 paboOTHUKOB Cy4ebHON CUCTEMBI,
MHOIME M3 KOTOPbIX MOTyT BbITb cNnabo 3HaKoMbl ¢ NpobrnemamMm KOpeHHbIX 0owmH 1 TBK.
Kpome Toro, 3akoHogaTenbCTBO O TOBAPHbIX 3HAKax He 3anpeLyaeT Takoro MCnosib30BaHUsS
MECTHbIX U TPAANLMOHHbBIX Ha3BaHW, CNIOB M CUMBOJIOB, KOTOPOE «MPOTUBOPEYUT MOpanm»,
«NPOTUBOPEUUT NyBGNNYHOMY MOPSAKY» UNKN «CNOCOOHO BBECTU B 3abnyxaeHne
06LLIECTBEHHOCTb», €CNK NONb30BaTerNb HE HAMEPEH PErMCTPMPOBaTb TOBAPHbIN 3HAK; OHO
Takke He 3anpeLaeT UCMofb30BaHMSA UNN PErMCTPALIMN MECTHBIX U TPAANLMOHHbIX
Ha3BaHWU, CNOB Y CUMBOJIOB, KOTOPbIE HE CYMTAIOTCS «NPOTMBOPEYALLMMN MOPann»,
«NpOTMBOPEYaLLMMMN NYONNYHOMY NOPAOKY» UINN «CNOCOBHLIMM BBECTU OOLLECTBEHHOCTL B
3abnyxaeHne» (XoTsa B UX pernctpaumm MoxeT OblTb OTKa3aHo Mo ApYrMM OCHOBaHUAM).

74. 410 KacaeTcsi NO3UTUBHOW OXPaHbl, TO, XOTS OOLLUUHBI, XenarLwme 3aperncTpmpoBaTb
OTNMYUTESbHbIE TOBAPHLIE 3HAKM, MOTYT BOCMOSb30BaTbCA COOTBETCTBYHOLMMU
MeXAyHapo4HbIMU NPUHLMNAMKN U NpoLeanypaMu, cCUcTema oxpaHbl TOBapHbIX 3HAKOB He
obecneymBaeT UX MOHOM OXPaHbl, MOCKONbKY PErMcTpaumns BCeEX MECTHbIX U TPaAULMOHHBIX
Ha3BaHW, CITOB U CUMBOJIOB, aCCOLMMNPYIOLLIMXCA C KOHKPETHOW O0LWLMHONM, Obina 6bl
HenomepHo aoporum aenom. Kpome Toro, 3akoHO4aTeNbCTBO O TOBAPHbIX 3HAKaX MOXeT
TpeboBaTb, YTOObI 3HaKK, YTOObI OHM CYMUTANNCh AENCTBUTENbHBIMU, UCMOMBL30BaNuCh B
KOMMEPYECKON AEATENBHOCTH, a 3TO MOXET ObITb NPoGreMaTUYHLIM MPUMEHUTENBHO

K cakpanbHbiM TBK n TBK, coxpaHaembiM B TalHe.

75. B cuny aToro HeKoTopble CTPaHbI U perroHarnbHbIe OpraHn3auumn NPUHSNKU
cneumanbHble Mepbl Ans oxpaHbl TBK oT ncnonb3oBaHusi B kKa4eCcTBE TOBaPHbLIX 3HAKOB.
CM. NyHKT «BapuaHTbl JeNCTBUIA, KOTOPbIE CYLLEeCTBYIOT Unn MoryT 6bITb paspaboTaHbl A4S
yCTpaHeHus NiobbIX BbISABIEHHbIX NPO6enos, BKIIYasi NpaBoOBbIE U UHbIE MepbI,
NPUMEHsieMble Ha MeXZyHapoAHOM, pPeroHanbHOM Uy HaLMOHANbHOM YPOBHE» HUXeE.

76. TNpumep: KOMMeEpPYECKOE UCMONb30BaHNE MECTHbIX U TPAANLIMOHHBLIX Ha3BaHUI, COB U
CMMBOJIOB IOPUANYECKUMY NULLAMM, HE OTHOCSLLIMMUCS K KOPEHHOW HapOAHOCTH, B
KOPMOPaTUBHBIX NIOroTMNax n n3obpaxkeHusix, UCNonb3yeMbiX Ha CMIOPTVBHOM MHBEHTape,

B MMpe MOZbl, B COPTE, B Urpax 1 UrpyLLKax, Ha aBTOMOOMUMAX, OPYXMM U anKoronbHOM

NPOAYKLMN.

C. CoobpaxkeHusi, cyuecmeeHHbIe OJis1 onpeodesieHusi Heobxoo0umMocmu ycmpaHeHuUs
rnpobersnos

77. TlpyvHATUE peLleHnii O LenecoobpasHOCTN yCTpaHeHUs NI0ObIX U3 BbISBMEHHbIX BbilUe
npobenos sABNseTca npeporatneon yyactTHnkoB Komuteta. B aTOM pasgerne mnanaratiotcs
HeKoTopble COOBpaxeHnst n pakTopbl, KOTOPbIE MO Bbl y4UTHIBATLCA MU NPU NPUHATUM
Takux peLleHun.

Ha kakom yposHe criedyem ycmpaHsimb npobesibl: Ha MeX0yHapOOHOM, pe2UuOHasIbHOM,
HauuoHarnbHOM u/unu MecmHom?

78. OpHO 13 coobpaxkeHUii MOXeT KacaTbCsl YPOBHSI, Ha KOTOPOM BO3MOXHO UK
HeobXoAMMO yCTpaHUTb Npoben. YcTpaHeHMe HEKOTOPbIX NpoGenoB MOXeT TpeboeaTb
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NPUHATUSA MEP Ha MEXOYHapO4HOM YPOBHE — HaNpuUMep, NyTEM 3aKOYEHMS KaKoro-To
MexayHapoaHoro gorosopa®®, apyrne npobensi MoryT 6biTb YCTPaHEHb! Ha PermoHanbHOM,
HauMOHaNnbHOM WU/MNN MECTHOM YPOBHAX. Becb CNeKTp BO3MOXHOCTEN C TOYKN 3peHNS
BMAOB MEXAYHAPOAHbIX aKTOB, KOTOPble MOrnu Obl NPUHATL rocyaapcTBa, He
paccmaTpuBaeTCs B HACTOSILLEM AOKYMEHTE; OH PaCCMOTPEH B NOfIHOM 00beMe B
nokymeHte WIPO/GRTKF/IC/12/6.

HopmamueHbie mepbl, npakmuyeckue Mepbl, 0byyeHue

79. Tpobenbl MOryT yCTPaHATLCS NyTeM NPUHATUS MeP HOPMOTBOPYECKOrO XapakTepa
(Hanpumep, yTBEPXKOEHUSI HOBbLIX UMM COBEPLUEHCTBOBAHMS CyLLECTBYHOLLMX NPABOBbIX
CTaHOAPTOB Ha MeXAyHapOA4HOM, PErMOHaNbHOM UMM HALMOHAaNbHOM YPOBHE), pa3paboTku
NPaKTUYECKUX UHCTPYMEHTOB (Hanpumep, pacnpocTpaHeHUs! TUMOBbIX OrOBOPOB O
KOMMeHcauMn/COBMECTHOM NOSb30BaHUM BbIrO4aMu, NPOTOKONOB NPOBEAEHMS Hay4YHbIX
nccnegoBaHuiA UNy opraHM3aLmMm NporpaMm NMLEH3MPOBaHUS) U/MnNn peanusauum mep B
obnactu HapaluMBaHUsi NoTeHuMana (HanpyumMep, NPU3BaHHbIX NOBLICUTL YMEHUE OOGLLMHbI
BECTV NEPEroBopbl ¢ TPETbUMK CTOPOHaMM Ha Goree paBHbIX OCHOBaHUSAX).

Bbasa HopMamueHO-Mpagoso20 U adMUHUCMPamMuUeHO20 peayruposaHusl

80. OpgHMM 13 coobpaxXeHnn MOXET OblTb aKTUBHOCTbL OOCYKOEHMSI BONPOCOB oxpaHbl TBK
B ApYyrux hopymax unm creneHb, B KoTopon TBK yxe oxpaHaTca npaBoBbIMU
WHCTPyMEHTaMK, Co3aaHHbIMK B APYrMx obnactax perynupoBaHusa. Tak, Hanpumep,
npobnembl oxpaHbl TBK aenstoTca Temon aByx koHseHumin KOHECKO: KoHBeHUMn 06 oxpaHe
HemaTepuanbHOro KynbTypHoro Hacneamst 2003 r. n KoHBeHumn 06 oxpaHe 1 NooLpeHnmn
pa3Hoobpa3unsa opm KynbTypHOro camosblipaxeHus 2005 r., KoTopble paccMaTpuBanuch B
bonee paHHMx gokymeHTax. Bonpockl oxpaHbl TBK Takke paccmaTpmBaloTcsl B paMKax
HEKOTOPbIX (POPYMOB, B KOTOPbIX OBCY>KAa0TCA BOMNPOCHI NpaB YenoBeKa N KOPEHHbIX
HapozoB, a B [leknapaumn OOH o npaBax KOpeHHbIX HapoaoB*! cogepXuTcs TEKCT,
kacarowwmmncsa oxpaHol TBK. MoxeT 6biTb Takke ynomsHyTa KoHBeHuma Ne 169
MexayHapoaHown opraHnsaumm Tpyaa «O KOpeHHbIX Hapodax U Hapodax, BegyLmx
nreMeHHon obpas Xn3Hn B HE3aBUCUMBbIX CTpaHax». OgHuM n3 paktopoB Morno 6bl 6bITb
onpegeneHne onTuMarsbHbIX Cnocob0B MPUMEHEHNS 3TUX Pa3fNYHbIX NPOLLECCOB
perynupoBaHus Takum obpasom, 4Tobbl OHM NogAepXXUBanNu U SONONHANK Apyr gpyra.

81. Camyio HeNnocpeaCTBEHHYIO POSib B 3TOW CBA3W UrpaeT n BCS cuctema mep
perynupoBaHus, paspabotaHHas BOVC. Tak, ogunH n3 anemenToB NoeecTtkn gHa BONC B
obnactu pa3suTtusa hopmynupyetca crnegyowmm obpasom: «PekomeHgosate MKITP
YCKOPUTb MPOLLEeCC OXpaHbl FeHETUYECKUX PECYPCOB, TPaAULMOHHBIX 3HAHUA 1 PonbKnopa,
6e3 npeaBocxuLLeHns Noboro OKoOHYaTENbHOro pesynbTaTa, BKIHYas BO3MOXHYHO
pa3paboTKy MexayHapo4HOro 4oroBopa Unu JoroBopoB».

Bonipocsi peaynuposaHusi
82. YuacTtHukun Komuteta mornm 6bl Takke pacCMOTPeTb BONPOC 06 NCXOAHBIX NPUYMHAX

BO3HUKHOBEHUA BbIABITIEHHbLIX I'Ip06eJ'IOB, a TakKkKe O TOM, KaK HeO6XOD,VIMOCTb NX yCTpaHeHus
OOJDKHa BINUATb HA BCHO CUCTEMY Mep aAMUHUCTPATUBHOIO perynmpoBaHUA.

3 CnekTp Mep, KOTopble MOrM bl GbiTb MPEAYCMOTPEHbI MEXAYHAPOAHBIM JOrOBOPOM, PACCMAaTPUBAETCS
B AokymeHTe WIPO/GRTKF/IC/12/6.
a4 MpepnctaBneHa Ha paccmoTperne KomuteTa B hopme gokymeHta WIPO/GRTKF/IC/12/INF/6.
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83. Bo3moxHoe npuHaTne mep no oxpaHe TBK cBA3aHo ¢ uenbiM psagoM CrOXKHbIX
KyNbTYPHbIX, 9KOHOMUYECKMX U CoLManbHbIX BONPOCOB, a Takke C BONpocamu
perynupoBaHus Toproenu. [1o HEKOTOPOMW CTeneH BONPOCHI PErynMpoBaHns pacCMOTPEHbI
B 6onee paHHUX AOKyMeHTax™.

84. C TouYkM 3peHusa nonutukm B obnactn MIC oxpaHa unu otcytctemne oxpaHbl TBK moxeT
OLIeHMBATbLCS C TOYKN 3pEeHUs MOCNEeaCTBUIA Takon oXpaHbl B NNaHe CTUMYNMPOBaHUS U
OXpaHbl TBOPYECTBA N MHHOBALMI KaK ABMXYLLMX CU YCTONYMBOrO 3KOHOMMUYECKOro
pasBUTUSA, BKIOYasA pasBUTUE MECTHbIX U CenbCKMX OOLWKH. pu3biBbl K 6ECCPOYHON OXpaHe
TBK unu k oxpaHe «ctunsay uenecoobpasHo, HanpMMmep, OLeHnBaTh C y4eTOM 6a30BbIX
NPVHLMNOB MOMMTUKMK, NeXaluux B OCHoBe cooTBeTCcTByoLWMX cuctem NC. Kpome Toro,
o6sa3aTenbHbIM YCrIoBUEM (POPMUPOBAHUS HaAeXaLUnX NPUHLMNOB PerynmpoBaHus,

B pamMKax KOTOpbIX crnegyeT paccMmatpmBaTth Bonpockl oxpaHbl npas NC n TBK, asngaetca
Gonee ACHOE NOHMMAaHWE POMnK, KOHTYPOB U rPaHuUL, Tak Ha3biBaeMoro «obLLEeCTBEHHOro
[OCTOSIHUA» 1 BNUSiHUSA oxpaHbl TBK Ha aTy cdepy®®. KntoueBoi npo6nemoii
perynupoBaHus siBnsieTca koopanHaums nodbix HOBbIX BUAOB oxpaHbl TBK ¢
CYLLIECTBYIOLLEN CUCTEMOI OXPaHbl MHTENNEKTyalnbHbIX NPas 1 PYrMMn CUCTEMaMM.

85. OpgHako oxpaHa TBK 3atparvBaeT 1 gpyrue BaxHble 06nacty nonutuku. Tak,
yyacTHukmn Komuteta mornm 61 paccMoTpeTb oxpaHy TBK B cneaytowmx KOHTEKCTax:
cbepexeHune n coxpaHeHue KynbTypHOro Hacneaus; csoboaa BbipaXeHusl; yBaXkeHue npas,
WMHTEPECOB U NPUTA3aHWUIA KOPEHHBIX U APYrMX TPaAULNOHHBIX OOLUUH; Mpu3HaHue
TpPagMLMOHHOrO npasa, NPOTOKOMOB M NPAKTUKN; AOCTYN K 3HAHWUSIM U 06beM
«OBLEeCTBEHHOMo JOCTOSIHMA Y, peLleHne NpobrieM, BO3HMKAKOLWMX B YCIIOBUAX KYNbTYPHOrO
pa3Hoobpa3ns; coaencTBme KynbTypHOMY pasHoobpasuio, BKoYas JIMHIBUCTUYECKOE
pa3Hoobpa3sue, a Takke paclumpeHne ocTyna K pasHoobpasHbIM BbIPaXXEHUSM KyNbTypbl.

OKoHoMuYecKue, KyrnibmypHble U couyuarsibHble yesu

86. BblpaboTka OTBETOB Ha 3TW BOMNPOCHI B KOHTEKCTE MOMUTUKK Bbl3biBaeT
HEOBX0ANMOCTb AICHOrO MOHMMAaHNSA PACCMOTPEHHbIX Bbille OBLLNX 3KOHOMUYECKNX,
KyNbTYPHbIX U COLMarbHbIX Lienen, KoTopbiM Npu3BaHa crnyxuntb oxpaHa TBK. B 6onee
paHHUX OOKYMEHTax onpeaeneH pag 3agad, Kotopble npegnonaraetcd pewmnTts 6narogaps
oxpaHe TBK, Bkntovas:

(a) npwusHaHue ueHHocTn TBK;

(b) copenctBme yBaxeHuo TBK;

(c) ypoBneTBOpeHWe HacyLHbIX NOTpeBbHOCTEN OBLNH;

(d) npepoTBpalleHne HenpaBomepHoro npucesoeHnsa TBK, a Takke oCKOpOUTENbHbIX,
YHU3UTENbHbIX M HECaHKUMOHMPOBAHHbLIX hopM ncnonb3oBaHus TBK;

(e) pacwmnpeHne npaB 1 BO3MOXHOCTEN OBLLNH;

() noppepxka TpPagUUMOHHBLIX NOAXOAOB U COTPYAHUYECTBA MexXay obLunHamu;

(g) copencTBue COXpaHEHUIO TPAOULMOHHBIX KyIbTyp;

(h) noowpeHne NHHOBALMOHHON N TBOPYECKON OEeATENBHOCTN OBLLMH;

() copemncTBME UHTENNEKTYanbLHON N TBOPYECKON cBoboae 1 pas3BUTUIO
nccneaoBaHUn N KynbTypHOro oOMeHa Ha cnpaBeanmBbIX YCIOBUSX;

() copencTBMe KyNbTYpHOMY pasHoObpasuio;

(k) copemncTBME Pas3BUTUIO OOLLUH M NPaBOMEPHOM KOMMEPYECKOM AeATENbHOCTH;

()  npepoTtepalleHne nosereHna npas NC, He MMeLWMnX 3aKOHHbIX OCHOBaHUN;

(m) noBbllWeHWe onpeaeneHHOCTN, MPO3pPaYHOCTM U B3aMMHOIO JOBEpUS;

4 cm. nokymeHTbl WIPO/GRTKF/IC/5/3, WIPO/GRTKF/IC/6/3 n WIPO/GRTKF/IC/7/3.
% Ccm. nokymeHT BOMC WIPO/GRTKF/IC/5/3, n.n. 22 - 33, v nocriegytowme A0KYMEHTbI.
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(n) koHTponb 3a cnocobamu ncnonb3oBaHusa TBK 3a npegenamun TpaguuUMOHHOIO 1
NPVBLIYHOIO KOHTEKCTa MX CyLLIeCTBOBAHWS;

(0) copencTBMe cnpaBenIMBOMY pacnpenenennto Bbiroq ot ucnonb3osaHna TBK npu
cBOOOOHOM BONEN3BABNEHUN U OCO3HAHHOM COrfacum CTOPOH;

(p) npusHaHuWe npag, yXe NpPModpPeTEHHbIX TPETbUMM CTOPOHAMKU, COO4ENCTBUE
NpaBoBOW ONpeaeneHHOCTN 1 (POPMUPOBAHNIO Pa3HOOBPA3HOro 1 AOCTYMHOMO
00LEeCTBEHHOro JOCTOSAHUS

() npuHATME Mep NO NPeaoTBPaLLEHMIO OLLIMBOYHOro NPeAoCTaBeHUs nNnpas
WHTEennekTyanbHon cobcTBeHHOCTM Ha TBK.

KoHKkpemHble mexHuYecKkue u rnpasoebie 80rpochl

87. YuacTtHukmn Komuteta mornm Obl Takke oLeHnTb paboTy no ycTpaHeHuto npobenos B
KOHTEKCTE C TOYKMN 3PEHUSA KOHKPETHbIX TEXHUYECKUX U NPaBOBbIX BONPOCOB, KOTOPbIE Obinn
BbISIBIIEHbI paHee Kak TpedyoLne pacCMOTPEHUS B CBA3M ¢ Nnpobriemon cooTHoweHnsa NC u
TBK. K Taknum Bonpocam OTHOCATCA crieayioLue:

(a) KakoBbl xxenaemble Lenu oxpaxbl npae VIC npumerHntensHo k TBK?

(b) Kakme nmenHo TBK cnegyet oxpaHaTb?

(c) Kto pomkeH 6bITb 6GeHedmumapom nobon Takom oxpaHbl v obnagaTtb npaBamm
Ha oxpaHocnocobHble TBK?

(d) Kakve Bnabl 4eNCTBUN B OTHOLLEHUM OXpaHOCcnocobHbix TBK cnegyet cuntatb
HenpmMeMnemMbiMn UM He3aKOHHbIMUN?

(e) CnepyeT nu NnpegycMaTpmuBaTh Kakne-rnmbo UCKNIOYEHNS UM OrpaHnYeHns n3
pexnmMma oxpaHbl 0XpaHocrnocobHbix TBK?

()  Kakmm gomkeH 6bITb CPOK OXpaHbI?

(g) Cnepyet nu NnpegycMaTpuBaTh Kakne-To popmarbHble TpeboBaHMs (Takne Kak
npoBefeHne aKCNepTu3bl U pernctpauuns)?

(h) Kak gomKHO ocyLecTBAATLCA ynpaBreHne npasammn?

() Kakve caHkuumn unu wTpadHble Mepbl criegyeT NPUMEHATb 3a AeNCTBUSA,
cunTaromecs HenpmemMnemMbIMN NN HE3aKOHHbIMUN?

()  OomkHbl N BHOBb Npu3HaHHble npaBa Ha TBK nveTtb obpaTtHyto cuny?

(k) Kak gomkHbl pelaTbCa BONPOChI OTHOLUEHUIN C MHOCTPaHHbIMIN
npasoobnagarenamu/6eHecuumapammn?

Tekyuwue sorpocel: ynpasreHue rpasamu u cobrodeHue mpebosaHull

88. OxpaHa gomkHa ObITb NPaKTUYECKM OCYLLLECTBUMON 1 obecneynBaTbCA NPaBoOBbIMU
CaHKUMSIMKN, OCODEHHO C TOYKMN 3PEHUS TPAOULIMOHHBIX OOLLMH, HE CO3aaBast Ype3MepPHOM
aAMWHUCTPATMBHOWN Harpy3kn HX Ans npaBoobnagartenen, HU Ans nuu, u opraHnsauun,
OCYLLIECTBIIAKOLWMX ypaBreHne npasamn. MHorne kOMmMeHTaTopbl MPU3HAIOT, YTO OXpaHa
TBK gomkHa obecneumBaTbCa OKazaHMEM Haanexailen TEXHUYECKON NOMOLLM, OByYeHnem
N nogaepXkon B gokymeHTuposaHum TBK, ecnv oHa Heobxoguma obLumHam.

D. BapuaHmbi elicmseul, Komophkle cywecmsyrom unu moeym bbimbs paspabomaHsl 0115
ycmpaHeHuUs /110bbiX 8bII8NIEHHbLIX NP0obes108, 8KI0Yas Npasosblie U UHbIe Mephbl,
MpUMEHsIeMble Ha MeXX0yHapoOHOM, pe2uoHaIbHOM Unu HauUuoHalbHOM YPO8HE

89. OpaHoM 13 Takmx Mep Morno Obl 6bITb NPUHATUE OTAENBHOMO CNeLManbHOro 3akoHa,
obecneumBatowero oxpaHy TBK 1 no3sonsiowero ycTpaHuTb Npobenbl B CNOXMBLUEMCS
3akoHogatenbcTBe no Bonpocam MC. Pag cTpaH 1 pernoHanbHbIX opraHnsaumin NpuHSnm
Takune 3akoHbl. OfHKM CTpaHbl NpegycMmaTpmBaloT 0cobbi pexxum oxpaHbl TBK B pamkax
CBOero 3akoHogaTenbcTBa 06 aBTOPCKOM Npase, Apyr1ne npeaycmMaTpuBatoT OXpaHy
obbekToB TBK, cxoaHyto ¢ oxpaHon npas NC, npy NnomoLun gpyrnx HOPM 3aKoHO4aTEeNbLCTBA,



WIPO/GRTKF/IC/37/7
MpunoxeHue |, cTp. 31

Hanpumep, 3aKOHOB O COXPaHEHMM KyfbTYPHOro Hacrneansa n HopM, perynmpyroLmnx
KOMMepYeCKyto NpakTuky. C TeKCTaMm TakMx 3aKOHOB MOXHO O3HAKOMUTLCS Ha Bebcante
BOWC*, u MHOrMe 13 HUX aHanM3nPOBanCh U COMOCTaBMANUCHL B 6onee paHHUX
OOKyMeHTax Komuteta®. Takue 3akoHbl 1 Mepbl MO3BONSAOT YCTPaHATb BbISIBNEHHbIE
npo6enbl 6ornee KOMMNNEKCHbIM 06pa3oM 1 co3fgaTh LENOCTHBIA MEXaHM3M OXPaHbl,
OpUEHTUPOBaHHbIN MMeHHO Ha TBK. OHu mMoryT, Hanpumep, cogep)KaTb NOMOXEHUs O
npaeax o6LKMH, OXpaHa KOTopbIx obecne4ymBaeTcs 6eccpodHo. Bonpoc o npuHATUM Takoro
3aKoHa ABNSieTCs Af151 KOHKPETHbIX roCy4apCTB-YNEHOB NOSIMTUYECKMM BONPOCOM U
BOMPOCOM MOSMUTUKK, KOTOPbIN PELLIAETCSH C y4eTOM COOBPaKEHUN NOSTUTUKA U Pa3fINYHbIX
NPaKTUY4ECKUX N TEXHNYECKNX MOMEHTOB, NOAO0BHbIX N3NOXEHHbLIM BhILLE.

90. OcHoBHasa TeMa HacTosdLWero pasaena — KOHKpeTHble 4OpaboTkM U YCOBEPLLUEHCTBOBA-
HUSA COOTBETCTBYIOLLMX OENCTBYIOLLMX 3aKOHOB no Bornpocam NC, a Takke Mepbl No
YCTPaHEHUIO KOHKPETHBIX BbIsIBNIEHHbIX NPO6EenoB, He MMEtoLLME NPaBOBOro Xxapakrepa.
Takune gopaboTkn 1 yCOBEPLLUEHCTBOBAHUSA MMenn Obl aapecHbIn xapakTep (Sui generis), To
€CTb y4nTbiBanu Obl KOHKPETHbIE 3anpockl Hocutenen TBK n koHkpeTHble 0cob6eHHOCTHM
camux TBK. Pa3snu4yHbie BO3MOXHble Mepbl He 00s13aTeNbHO SABNSAOTCS
B3aMMOWCKNOYaoLWMUMU.

ﬂumepamyprle u XyaO)KeCITIGGHHbIe npouseedeHuUst

[NpusHaHue npag u uHmepecos obuUH

91. Cyabl NPOAEMOHCTPUPOBANN rOTOBHOCTb Y4MTbIBATb B CBOMX PELLUEHWUSIX MHTEPECHI
06LLUMH, CBA3aHHbIE C NPOM3BEeAeHNSIMM, OXpaHAeMbiMU aBTOPCKMM NpaBoM. PaccmaTpusas
aeno «Bulun Bulun npoTtus R & T Textiles (Pty) Ltd» (1998 r., 41 IPR 513)*°, aBcTpanuiickuii
CYA PeLuur, YTO eCnNn XyO0XHMWK, MPOUCXOASLLNA U3 KOPEHHOWN OBLMHBI, Mony4aeT ee
paspeLleHne Ha Co3faHne XyAOXKeCTBEHHbIX NPOU3BEAEHUA B COOTBETCTBUM C
TpeboBaHMAMU TPAOULIMOHHOIO NpaBa U MECTHbIX 06bl4aeB, OH MOXET UMEeTb PUayLIMapHYo
(ocHoBaHHy0 Ha JoBepun) 06A3aHHOCTb AeNcTBOBaThL TakumM 06pasom, YToObI
COOEeNCTBOBATb COXPaAHEHUIO LLIENMOCTHOCTU KyNnbTypbl CBOeW 06LWMHbI. Takas dunayumnapHas
OTBETCTBEHHOCTb MOXET BO3HMKATb Ha OCHOBE OTHOLLEHUI XYAOXHUKA N OBLLMHBI, KOTOpble
ABNSOTCA OTHOLUEHUAMY B3aMMHOro AoBepus. TpaguumoHHOE NpaBo SIBNSETCSA YacTblo
peanbHON «MaTpuLbl», onpeaensioLlen 3T oTHoweHus. B cuny aTnx douayumnapHbix
OTHOLLEHUI NPWN HapyLLUEeHUW XyJ0XHUKOM ero 06a3atenscTB obLwuHa npexae Bcero umena
npaso BO30yAWUTb NPOTMB HEro UCK, Tpebysa NPUHYANTENBLHOIO UCMONTHEHWS ero
dunayumapHbix 0653aTeNbLCTB.

HeumyuwecmeeHHbIe npasa 06uuH

92. HewnmyuwecTBeHHbIe NpaBa (NpaBo Ha ykasdaHWe aBTOPCTBA M NpPaBO BO3paxaTb MPOTUB
NCKaXXeHns NnponsseaeHnst) Mornu 6bl pelate MHOMMe 3agayn oxpaHbl TBK 1 B npuHumne
aBnATCca 6eccpoyHbIiMK (CM. Bbiwe). OgHako, Kak U UMyLLeCTBEHHbIE NpaBa,
npeaycMOTPEHHbIE B CUCTEME aBTOPCKOro npaBa, OHU NpYBA3aHbl K yCTaHaBMBaemMomy
aBTOpY Unn aBTopam. HeumyuiecTBeHHble Nnpasa o6wmH Mmornm Obl cTaTb NPEaMETOM
JanbHenwero aHanusa. B 2003 r. npegsigyLiee aBcTpanuinckoe NpaBUTensCTBO
pacnpocTpaHnno ans uenen obcyxaeHns NpoekT 3akoHa «O HENMYLLECTBEHHbIX NpaBax
KOpeHHbIX 06wmH» (ICMR), HanpaBNEHHOro Ha OXpaHy KynbTYPHbIX NHTEPECOB KOPEHHbIX

" http:/Avww.wipo.int/tk/en/databases/tklaws.

%8 om. pokymeHTbl WIPO/GRTKF/IC5/INF 3 1 WIPO/GRTKF/IC/5/3, a Takke BOUC, «CBoaHbIN aHanus...».
49 Ccwm. ny6nukauuio Janke, “Minding Culture: Case Studies on Intellectual Property and Traditional Cultural
Expressions” (AHke, «C MbICNbIO O KynbType: CUTyaUMOHHbIE UCCMEA0BaHMSA B 06N1acTu UHTENNEKTYanbHOM
COBCTBEHHOCTUN Y TPAAMLUMOHHBIX BbIPAXEHWUIA KyNbTypbI»), NOArOTOBIEHHYHO Mo 3aka3y BOWC.
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06wuH>*. ICMR paccmaTpuBancs Kak BO3MOXHbI MHCTPYMEHT, NPy MOMOLLM KOTOPOro
KOpeHHble Hapoabl MOrnu 6bl NPENATCTBOBaTb MCKAXKEHWNIO MPOM3BEAEHUI, OCHOBAHHbIX Ha
nx Tpagnumsx, obbldasix u noBepbsax. HekoTopble acnekTbl NpeanoXKeHHOro 3aKOHOMPoeKTa
NOABEPIrNUCH KPUTUKE CO CTOPOHBLI KOPEHHbLIX HAPOA0B U APYrMX 3auHTepPeCcOoBaHHbIX CTOPOH.
B utore 3akoHONPOEKT TaK MU He Bbln NPUHAT.

93. CnepfyeT HaNnOMHUTb, YTO, COrMacHO MHOMMM HaUMOHarnbHbIM 3aKOHaM, OXpaHa Ha
OCHOBE NINYHbIX HEMMYLLIECTBEHHbIX NMPaB MOXET ABMATLCS U 3a4acTylo SBNsieTcs
©eccpoyHon. PakTU4ECKM NMNYHbIE HEMMYLLIECTBEHHbIE NMpaBa NPogoSKalT JENCTBOBATb B
OTHOLLEHUN NPOU3BEAEHUN, YKe NepeLleamnx B 06LecTBEHHOe JOCTOSAHME, KOTOPbIE MOMN
Obl BKNtoYaTh 1 TpagmumoHHble TBK.

[TosicHeHUe 8 omHoweHUU obbema npumeHeHuUss cmamsu 15.4 bepHckoU KOH8eHUUU

94. [o cux nop ctatbs 15.4 BepHCKOM KOHBEHLUM MMESa O4YEHb OrpaHNYeHHoe
npakTn4eckoe NpMMeHeH1e, NO3TOMY, BO3MOXHO, CTOMT UCCNeaoBaTh NPUYMHbLI Takown
cuTyaummn. B xope oGecyxaeHun, npoxoamsLUmMxX B pamkax KomuteTa, BbiCKa3biBanocb
MHEHME O TOM, YTO OAHOW N3 BO3MOXHbIX Mep Mor Bbl cTaTb nepecMoTp ctatbk 15.4
BEepHCKON KOHBEHLIMM U N3YYEeHNEe BAPMAHTOB €€ YyCOBEpPLIEHCTBOBAHNS .

95. OpAHMM 13 Taknx BapuaHTOB MOrIIO Obl BGbITb YTOYHEHWE TEKCTa CTaTbM B TOM CMbICIIE,
yTO (i) OXpaHa, NpeayCMOTPEHHas 3TOM CTaTbeN, PacrnpOCTPAHSIETCH TaKKe Ha
«onybnukoBaHHbIE» Npon3BeaeHus, (i) CPOK OXpaHbl, MPUMEHSAEMbIV K NPOU3BEAEHNSIM B
COOTBETCTBMM CO cTaTben 15.4, aBnseTca MMHUManbHbIM, U FOCy4apcTBa BnpaBe NPUMEHATb
Gonee onMTEnbHbIN CPOK, MPU YCOBMKU, YTO OH ByaeT orpaHuMyeHHbIM, U (iii)) ynoMmHaembiM B
HEN «KOMNETEHTHbIM OpraHoM» Mor Obl ObITb OpraH, co3gaBaembli HA OCHOBaHMK
HaLMOHanNbHOro 3akoHoA4aTeNbCTBa OOLLMHOW, UK KaKOW-TO MHOWM OpraH, B KOTOPOM OBLLMHbI
UMEIT 3HaYUTENbHbIE MO3NLNN.

96. HeotbemnembiM 3nemMeHTOM obLlero 6anaHca, obecrne4ynBaemMoro CUCTEMOMN
aBTOPCKOro npaea, 0Obl4HO CYMTAETCH TO, YTO OXpaHa He siBnsieTca 6eCcpoYHON 1 NO3TOMY
Nnpou3BeaeHNsi B KOHEYHOM cYeTe NepexoasT B obuiecTBeHHoe goctosiHne. OgHako 13
3TOro npaBuna CyLEeCTBYOT OnpeaeneHHble NCKMoYeHUs. JIMYHbIe HEUMYLLLIECTBEHHbIE
npaeBa NpM3HaKTCHA 3aKOHOAATENbCTBOM MHOIMX CTpaH 6eccpoydHbiMU. CornacHo 3akoHam
CoeanHeHHoro Koponesctea 06 aBTOpCKOM NpaBe npaBa Ha NnosnyyYyeHne aBToOpCKOro
BO3HarpaxaeHusi 3a UCnonb3oBaHne 3HaMeHUTon KHurn «MNutep MNaH» aBnstoTcs
6GeccpoYHbIMU, 1 3T CPEACTBA HaNpaBnaTCA Ha bnaroTBopuTenbHble Lenu. HekoTopble
rocygapcrtBa-uneHbl EBponerickoro Cotosa yctaHoBunm 6onee anutenbHble CPOKN OXPaHbl,
Npu3BaHHbIE Y4eCTb NOCNEeACTBUSA ABYX MUPOBbLIX BOMH C TOYKN 3PEHUSA BO3MOXXHOCTU
aBTOPOB NMOSy4aTb OTYUCIIEHNS OT UCNONb30BaHNS CBOUX NPOM3BEAEHUN, a Takke ocobble
HOPMbI, NpeayCMaTpUBaIoLLE OXpaHy paHee HeonyBnMKOBaHHbIX MPON3BEeaEHNIT 2.

97. He ycTaHOBMNEHO HMKaKNUX CPOKOB B TUMOBLIX MOSTOXEHUAX 3akoHa NMaHambl n
TuxookeaHCKOWN perMoHanbHOM CTPYKTypbl. BHocMnnch npeanoxeHns o6 ycTtaHoBNeHUn
«OTKPbITOrO» CpoKa oxpaHbl N 06 yCTaHOBMNEHMM CpoKa OxpaHbl TBK npogomkMTenbHOCTbO,
Hanpumep, 150 net>. Takke BbICKa3bIBANOCh NpeanoxeHne 06 yBA3bIBaHUM
MaKCUMaribHOro cpoka Mx oxXpaHbl CO CPOKOM >XM3HW OBLLMHLI. ITO 03Havano 6bl cMeLLeHne
aKueHTa B CTOPOHY TeKyLLero ucrnorb3oBaHusa TBK, Kak 3To MMeeT MecTo B crnyyae

BbictynneHue generauuu Asctpanum (qokymeHT WIPO/GRTKF/IC/5/15, n. 131).
BbicTynnexus generaunn Ntanum n bpasunum Ha 12-in ceccumn MKITP.
Oupektnea EC 93/98/EEC, nyHKT npeambyrnbl 6 1 ctaTtba 4.

3 CM. pokymeHT WIPO/GRTKF/IC/5/15, n. 37.
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TOBapHbIX 3HAKOB, N B 3TOM cinyyae oxpaHa TBK npekpaluanack 661 nocne Toro, kak
obwmHa, ¢ koTopon accoummpytotcs TBK, nepectaeT ncnonb3oBaTb UX Unu nepecraeT
CyLLEeCTBOBATb KaK onpeaeneHHas obLwHocTb™,

Pexxum domaine public payant (mnamHoe obwecmeeHHoe docmosiHUE)

98. Psap cTpaH BBen cuctemMy, Npu KOTOPOW 3a NCMOMb30BaHMe Npou3BeaeHUN,
Haxoaswwmxcs B o6LwecTBeHHOM JOCTOSIHUK, yrnadymMBaeTcs BO3HarpaxaeHue, cymma
KOTOPOro 4acTo NepeyncnsaeTcs B HauMoHanbHbIN KyrnbTypHbIR OOHA v MHoe nogobHoe
yypexgeHue. ITOT NOAXOA NpeAycmMaTpuBaeT nnaty 3a ucnornb3oBaHue TBK (B Ton mepe, B
KaKor OHW CYMTAOTCA 3NEMEHTOM «OBLLECTBEHHOro AOCTOSHUSA» ), HO He NpensTcTByeT
ncrnonb3oBanuio TBK nvuamm, He oTHocAWMMMCSA K 0OwmHe. Takum ob6pa3om, B OCHOBE
AAHHOW CXeMbl NEXUT NPUHLNM, KOTOPbLIN MOXHO OnpefenuTb Tak: «Mornb3yncsa cenvac,
nnaty nosgHee». HekoTopble aBToOpbl KPUTUKYIOT TakoW Noaxon Kak yCTaHOBNeHne
6eccpovHOro aBTOPCKOro npasa, KoTopoe BbyaeT nsbiMatb NPoON3BeaeHNs U3 TBOPHECKOro
obopoTa. [pyras cuctema, B LLefioM CXoxasi C ONMCaHHOW, Takke nonyyYunna Ha3saHue
«pexnma KOMrneHcaTOPHOM OTBETCTBEHHOCTU.

[NpoussedeHusl, agmop KOMopbIX HEU38ECMEH

99. [lponsBeaeHusi, aBTOp KOTOPbIX HENM3BECTEH («MPOMN3BEOEHNA-CUPOTLI») — 3TO OOBEKTDI
aBTOPCKOro npaea, aBToOp KOTOPbIX HEM3BECTEH UITM HE MOXET ObITb yCcTaHoBNeH. TBK B
LenoMm cYMTalTCa NPOU3BEAEHUAMM, HUKOTAa HE UMEBLUMMM aBTopa B TOM CMbICIE, B KAKOM
3TOT TEPMUH ynoTpebnaeTca B cMCTEMe aBTOPCKOro npaea, U NO3TOMY Kak TakoBble He
MOTYT CYNTaTbCs «cupoTamm». Kpome Toro, KopeHHble OBLLMHBI MOrfn Bbl HeraTUBHO
OTHECTUCb K YTBEPXKAEHUSAM O TOM, 4To ux TBK aBnsatoTcs «cupotammy» TONbKO NOTOMY, YTO
OHM ObINK Co3gaHbl COBMECTHO M MMEKOT KOSNEKTUBHbLIN XapakTep. TeM He MeHee,
npumMmeHuTenbHO K TBK, KkoTopble YacTo He coaepXaT HU OOHOrO KOHKPETHOro
3adMKCMPOBAHHOIO BbIpaXeHnd, npuHaanexaliero KOHKpeTHOMy onpeaenvmvomMy aBsTopy,
MOXHO yTBEpXOaTb, 4To Takne TBK HanomuHaloT nponsseneHus, aBTop KOTOPbIX
HEN3BECTEH, U YTO MO3TOMY 3aKOHbI USM CyLLECTBYHOLLME NPEANOXEeHNs, KacatoLmnecs
npounsBedeHNn HeyCTaHOBIIEHHOro aBTOPCTBa, MOryT NoAckasaTb Uaeun unu BapuaHTbl
nencTeun, noaxoasiune ans oxpaxsl TBK.

100. HekoTopble CTpaHbl y>Ke paccMaTpyBaloT BapuaHTbl COOTBETCTBYHOLLUX 3aKOHOB UK
yXXe NPUHANKU Takne 3akoHbl. Tak, B KaHage NpUHAT 3aKoH, NpegycMaTpuBatoLLnin CUcTemy
NPUHYANTENBHbIX NIMLEH3MI, B paMKax KOTOPOW A0NyCKaeTCcs UCnonb3oBaHne
ony6rIMKOBaHHbIX NPOM3BEAEHWI, BbIMYCKAEMbIX HALMOHANbHbIM areHTCTBOM MO aBTOPCKOMY
npasy, OT MMeHN obragaternei Npas, KOTOPbIX He YAanock yCTaHoBUTL™. B 2012 T.
Esponeiickuit Coto3 npuHsn [UPEeKTBY O Npon3BeaeHMsX, aBTOP KOTOPbIX HEM3BECTEH™,
NO3BOSIAIOLLYI0 YCTAaHOBUTL Ang yneHosB EC obwwme npaBmna oumdpoBbIBAHUSA U
OHJTAaNHOBOW Ny6nMKauMmM NPon3BeAeHNN HeyCTaHOBEHHOro aBTopcTBa. B CoeanHeHHbIX
Ltatax Amepukn Begomcto aBTopckoro npasa CLUA npoaHanusmpoBano Bonpoc o
npou3BeaeHNsX, aBTOpP KOTOPbIX HENM3BECTEH, U onybnukosano pesynbTaTbl 3TOr0 aHanusa B
nioHe 2015 r. ¢ pekoMeHaaLmet NPUMEHEHNs MOENN «OrPaHNYEHHON OTBETCTBEHHOCTUY .

54 Scafidi, S., ‘Intellectual Property and Cultural Products,” 81 B.U.L. Rev. 793.

% CraTbsi 77 3akoHa 06 asTopckom npase KaHagbl, (http://laws-lois.justice.gc.ca/eng/acts/c-42/page-32.html#h-
88)

5 [IpeKTVBa O HEKOTOPLIX [OMNYCTUMBIX (hOPMAX UCMONb30BAHNS NPOU3BEAEHNI, AaBTOP KOTOPbIX HEN3BECTEH,
2012 r. (http://ec.europa.eul/internal_market/copyright/orphan_works/index_en.htm#maincontentSecl).

" https://www.copyright.gov/orphan/


http://laws-lois.justice.gc.ca/eng/acts/c-42/page-32.html#h-88
http://laws-lois.justice.gc.ca/eng/acts/c-42/page-32.html#h-88
http://ec.europa.eu/internal_market/copyright/orphan_works/index_en.htm#maincontentSec1
https://www.copyright.gov/orphan/
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[lpaso Ha Oosito om nepenpodaxu

101. lNpaBo Ha gonto oT nepenpogaxu (le droit de suite) npegycmaTpusaeTcs bepHckon
KOHBeHUMen (cTaTbs 14ter) B Ka4ecTBe OAHOrO U3 ANCKPELNOHHBLIX NpaB 1 NpU3HaeTcH B
HEKOTOpbIX (HO HE BO BCEX) HPUCANKUMNAX. DTO HEOTUYYKOAEMOE MpaBo No3BonseT
XYLOOXHUKY (MNn ero HacrnegHukam) nonyvatb SO0 NPOSaKHOM LieHbl Npou3BeaeHus
WCKyCCTBa Npu ero nepenpogaxe npogeccnoHanbHbIMM y4acTHUKaMU XyO0XKeCTBEHHOIO
pblHKa (aYKUWOHHBIMW KOMNAHUSIMU, ranepesamm unu apyrumm areHtamm no npogaxe
npoussegeHn nckycctea). CMbICn 3TUX NpaB COCTOUT B TOM, YTOBbI AaTb XyOOXHUKaM
BO3MOXXHOCTb Nony4vaTtb EHEXHbIN 40X04 OT POCTa LieH Ha nx npoussedeHund. Esponenckuin
Coto3 BbinycTnn OupektuBy no BONPOCY O Npase Ha AOMo OT nepenpogaxu Ans
rapMOHM3aLMM NoAX0Aa CBOMX roCyAapCTB-4eHoB K 3ToMy Borpocy B 2001 r.*® CornacHo
3TOM ANpPEKTUBE, Kaxxaoe rocyaapcTBo-yneH EC 0653aHO NpmHATL 3aKOH, AatOLLni
OeaTensam UCKYCCTB NpaBo Ha NonyyYyeHne NCHUCSIEMOro Mo CKONb3SLEN LKane npoueHTa
OT NpubbINK, U3BNEKaeMon OT Nepenpoaaxn UX NPon3BeAeHNN, OrpaHNYEHHOro
onpegeneHHbIM MakCMMyMOM, B TEYEHME UX XXU3HW NNKOC cembaecaT net. [paeo Ha gonto
OT Nnepenpoaaxu NPeaycMoTpPeHO N B HEKOTOPbLIX cTpaHax JlatuHckon Amepukn n Adpuku.
OTO NpaBO MOXET Takke MCMNOMb30BaTbCA Kak MEXaHN3M COBMECTHOIO NOSib30BaHUS
Bblrogamu, No3BonsoLWmi obecnednBaTb OTYUCNIEHNE YACTU CPEACTB OT ayKLMOHHOM
NpoaaXu NpoM3BeeHNI UCKYCCTBA KOPEHHbIX HAPOA4OB XyOOXHMKAaM, NpUHaanexawmum aTum
Hapogam, B TO Mepe, B Kakol OHU CUMTalOTCS «aBTopamm», a ux TBK, Kak 9To 4acTto MoxeT
ObiTb, NPU3HAIOTCH 06 bEKTaMM aBTOPCKOro Npasa’’.

Hcnonb3ogaHue omau4dumerbHbIX 3HaKo8 U npuHyunos bopbbbi ¢ HedobpocosecmHou
KOHKYypeHuueu 0151 npomugooelicmeusi HernpasoMepHOMY Mpuc80eHU0 pernymauuu,
accouuupyrowetics ¢ TBK («cmuns» TBK)

102. BO3MOXHble HOPMbI B J@HHOWN 061acTy BKITHOYAIOT:

(@) 3akoHbl 0 6opbbe ¢ HedobpocosecmHOU KOHKYypeHyued U npusHaHue
KOMMepUUU 1Moo YyXXum UMEHeM rnpasoHapyuweHuem rno obwemy npasy:
O6beKTOM HEMPaBOMEPHOIO MPUCBOEHMSI HacTO OKa3blBaeTCHd penytauus,
accoummpytoasca ¢ TBK, sonnowatowaacsa unum BeipaxarLiasacs B nx
CaMOObITHBIM «CTUMNe». B 3Tol cBA3KN 0XpaHa BkItoYana 6kl NpoTMBOAENCTBUE
NOXHbIM 3aBEPEHUSAM B «MOANMHHOCTUY, B CBA3W NLa ¢ o6 mMHON unun ee
cornacuu Ha ero AencTBus. B 9TOM KOHTEKCTe BaXkHYHO pOrib MOTyT Urpatb
3aKoHoAaTenbLCTBO 0 bopbbe ¢ HedoBpPOCOBECTHOW KOHKYPEHUMEN U NPU3HaHue
KOMMEpPLUN MOA YY>KMM MMEHEM NMpaBoHapyLleHeM no obwemy npasy. OHU
MOTyT NPUHMMaTb (POpPMy OXpaHbl CTUMSA Kak TAaKoOBOro, NpU3HaBaemMoro
CaMOCTOSITENbHBbIM 0OBEKTOM OXpPaHbl, U NpegoTBpaLLeHns
0E30PMEHTUPYIOLLMX 3aBEPEHMIA, OCHOBAHHbIX HA MCMOMNb30BaHWUM CTUNS,
XapaKTepHbIX 06pa3oB MNn cMMBONMKA. Becb 3TOT nogxod NPUMEHUM U K
OoXpaHe TpaAuLMOHHbIX 06pasLIoB.

(b) CepmucgpukayuoHHbie 3HaKu: CepTUUKALMOHHBIE U/UNN KONNEKTUBHbIE
TOBapHbIE 3HAKN UNN «MapKM NOASIMHHOCTW» 3aperncTpmpoBaHbl KOPEHHbLIMU

8 NupekTnBa 0 NpaBe aBTOPOB OPUTMHAMBHbIX NPOU3BEAEHNIN UCKYCCTBA Ha OO OT WX nepenpogaxu, 2001 .

° B oTHOLLEHUM npaea Ha Jonto oT nepenpogaxu cm. Farchy, J. and Graddy, K, The Economic Implications of
the Artist's Resale Right (0. ®apun u K. 'pagamn, AkoHOMMYECKME NOCNeACTBMSA NPMMEHEHMS NpaBa XyO40XXHUKOB
Ha JOMo A0X04a OT nepenpoaaxun nx nponssenenuin), nokymeHt BOUMC SCCR/35/7.
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obwmHamm psga cTpaH, Taknx kak Asctpanus, Hosas 3enaHaus, KaHaga,
CoeamnHeHHble LTaThl AMepukn (Anscka), Anonus,® Manama n duoxn®.

(c) 3akoHbl 0 npasdusol pekname u 3aKOHbl O Mapkupoeke moeapos. 3akoH CLLUA
«O06 uckycctee u pemecnax nHgenues» 1990 r. (IACA) npeaycmatpuBaeT
OXpaHy NpaB PeMECTIEHHUKOB 13 YMCna KOPEHHbIX aMepuKaHLEB NyTem
noateepxaeHna CoBeTOM Mo pasBUTUIO UCKYCCTBA U peMecen UHAEeNLEB
NOASNIMHHOCTUN U34eNUN NHOENCKNX pemecen. [aHHbIA 3aKOH, OTHOCALLMNCS K
KaTeropun 3akOHOB O NPaBAWBOW pekname, 3anpeLlaeT Npogaxy nsgenun,
0003Ha4YaeMbIX Kak U3nenust <MHAENCKOro Npon3BoACTBa», ECNM Takue u3nenns
He Bblnn Npom3BeaeHbl MHAENLAMM, Kak OHWU OnpeaeneHbl B TekcTe 3akoHa®.

(d) Tleoepaghuyeckue ykazaHus: HekoTopble y4acTHMKM KomuTeTa nogyepkmsanmu
noTeHumManbHble BO3MOXHOCTM UCMONb30BaHNS B 3TUX LieNsxX reorpadomnyeckmx
ykaszaHun. Hekotopble TBK, B yacTHOCTH, n3genus pemecen, cosgaBaemble Ha
OCHOBE MECTHbIX MPUPOAHbLIX PECYPCOB, MOrYT KBanngnumpoBaTbCs Kak
«TOBapbI», MOryLMe OXPaHATLCA reorpadnyeckummn ykasaHmamu. Kpome Toro,
HekoTopble TBK, Takue Kak MecTHble U TpagMUMOHHbIE HA3BaHWU4, CrioBa U
apyrme o6o3HauyeHusi, MoryT 6bITb reorpadpuyeckMMmn ykasaHnamm camm no ceoe.
MopTtyranus, Mekcuka n Poccuinckaa ®enepauns npeacrasunm
COOTBETCTBYOLME NPUMEPLI PErNCTPaLMmM reorpaddu4eckmx ykasaHui ans
oxpaHbl TBK 1 cBsi3aHHbIX ¢ HuMK T3,

(e) 3akoHbl 0 6opbbe ¢ HedobpocosecmHOU KOHKypeHUyued unu o Hadnexaweu
Kommepyeckol npakmuke: ObLmne NpMHUMNBI 3aKoHO4AaTENLCTBA 0 bopbbe ¢
Hego6pOCOBECTHOM KOHKYPEHLIMEN, B TOM BUAE, KaK OHX BOMMOLLEHbI B CTaTbe
10bis MNapwuxckon koHBEHLUUKN 1 oTpaxeHbl B CornatwueHnn TPUMC, Gbinn
Npu3HaHbl None3HbiMu Npu obcyxaeHnn B pamkax Komuteta. Kpome To0ro,
OTMeYarnoch, YTO Ha OCHOBaHMM KOHKPETHOrO 3aKOHa O Haanexatiemn
KOMMEPYECKON NpakTUKe cy 3anpeTun aBCTpanmmnckon KOMnaHum NnpoaosrkaTtb
Ha3blBaTb NpoAaBaeMble €0 CyBEHMPbI PyHYHOW pacKpacku Unm pyyYHon paboTbl,
CO3[aHHble Ha OCHOBE TPAAULMOHHbBIX MOTMBOB «NPON3BEAEHUAMMN
aBCTPaANUNCKNX abopureHoB» UIn «ayTeHTUYHbIMU» NMPON3BEAEHUAMM, ECIIN Y
Hee He ObINo 4OCTAaTOYHbIX OCHOBaHUIM NonaraTb, YTO KOHKPETHbIN CyBEHMP Obin
pacnucaH unu N3roToBreH NuUoM, Npeakn KoToporo Bbinn abopureHamu. Mick
NpOTMB 3TON KOMNaHuu 6bin BO36Y>XAEH B CBSA3M C TEM, YTO OHa Ha3sblBana
HEKOTOPbIE M3 CBOMX CYBEHUPOB PYYHOM packpacku B CTUIE TpaguLMOHHOIo
NCKyccTBa abopUreHOB «ayTEHTUYHBIMUY», KTAPAHTUPOBAHHO ayTEHTUYHBLIMUY»
n/vnn «Npon3BeaeHNSIMN UCKYCCTBA aBCTPanuNCKux abopureHoB», u cyq
rnocuuTarn, YTo Takume 3asiBeHnst MOrnn BBOAWTL B 3abnyxaeHue nokynaTtenen,
MOCKOSbKY BONbLUMHCTBO XyA40XXHUKOB, MPOM3BOAMBLUNX 3TU CYBEHWUPbI, HE
ABnNANUCcL abopureHamm camu 1 He npoucxoaunu ot abopureHos®,

0 Cucrema cepTudmkaumm npumeHsieTca B pamkax nHuymnatmsbl One Village One Product (OVOP) B r. OuTa
(Anonus). C Tex nop nHuumaTtnebl OVOP Takke Havyanu ocylectBnATbecs B Taunange, HooHesun, Jlaoce un
Kambopgxe.

51 cm. BOUC, «CBOAHbIN aHanms...»

62" NokymeHT WIPO/GRTKF/IC/3/10, . 122 (i).

83 NokymeHT WIPO/GRTKF/IC/5/3.

64 Mopgpo6Hee cm. aokymeHT WIPO/GRTKF/IC/5/3.
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[Tpou3s8odHbIe rMpou3dsedeHUs U 3alumHasl oxpaHa qumepamypHbIX U XyO0XeCmeeHHbIX
rpoussedeHul

103. [daHHbIn acnekT 3aTparmBaeT psg dyHOaMeHTanbHbIX BOMPOCOB NOMAUTUKKN, NOAPOOHO
obcyxaaBLIMxcs B Gonee paHHMX JokyMeHTax®™.

104. HekoTopble nNpaBoBble BOMPOCHI 1 BONPOCHI KyNbTYPHOW MOMAUTUKK, BaXKHble 4N
oxpaHbl TBK, MoryT peluaTbCcsi B 3aBUCMMOCTU OT peLleHunst Bornpoca o TOM, crneayeT nn
npegycmatpueaTb B oTHoweHun TBK npaBo Ha nepepaboTky, a Takke 0 BapuaHTax
nNpueMnemMbIX UCKMIOYEHUA 1 orpaHndeHunin. MNMpaBo Ha nepepaboTKy — 3TO NpaBo CO3aaHNSA
Ha ocHoBe TBK npoun3BogHbIX Npon3BeAEHUIN, KOTOPbIE MOrYT NoanexaTb OTAEeSNbHOM
aBTOPCKO-NPaBOBOM OXpaHe B KA4eCTBE OpUrnMHaribHbIX Npon3seaeHnin. lNpaeo Ha
nepepaboTKy No3BonsAno 6bl 06LWMHE NN MHOMY NpaBoobnagaTento 3anpeLwaTb Unm
paspeluaTb CO34aHne Takoro NpoM3BOAHOrO Npou3BeaeHust, NMbo, B Ka4ecTBe
anbTepHaTUBbI, NONy4aTb CNpaBeasIMBOe BO3HArpaXKaeHne 3a ero ucnonb3oBaHune, ecnm
npounssegeHne ABngeTca Npomn3BoAHbIM OT NpuHaanexawux uv TBK. B oTcyTcTBMe Takoro
npaea Ha nepepaboTky 06LLMHA HE MOXET KOHTPONMPOBaTb Takoe UCMOfb30BaHMe CBOUX
KyNbTYpPHbIX MaTepuanos 1 Tpaguuuin B pamkax cuctemMbl, nogobHon cucteme, OCHOBaHHOM
Ha VC. Bonpoc o npegoctaBneHmmn npasa Ha nepepaboTKy TECHO CBA3aH C BONPOCOM O
TOYHOM CMbICIIE TEPMUHA «TPALMULMOHHOE BblpaXXeHME KyNbTypbl».

105. CrniegyeT OTMETUTb, YTO OTpMLIAHNE BO3MOXHOCTU NPUOBPETEHNS aBTOPCKMX NpaB
aBTOpaMM TakuUX NMPOM3BOAHbLIX MPOMU3BEAEHUI, HE ABNSAIOLLNMMUCS YNieHaMN OBLLINHBI, MOXET
orpaHMynBaTh TBOPYECTBO M YCUNMBATbL HEPABEHCTBO MEXAY aBTOPaMU, NPOUCXOAALLNMU U
He npoucxogsawmmm n3 obwmHbl. OOHOM N3 BO3MOXHbIX MEP B 3TOM CBA3M Obino bl
yCTaHoBMNEHMEe 00513aHHOCTM aBTOPOB, HE BXOOALNX B OOLUUHY, YKa3biBaTb OOLUMHY,
Tpaguummn KOTOPOM NCNONb30BarnnCh B KAYECTBE MCTOYHMKA BOOXHOBEHUA, NepPedncnaTb en
YyacTb 4OX04a OT UCMOSIb30BaHNS aBTOPCKMX MpaB u/unu cobnogate B TOW unm nHom dgopme
HenMyLLLEeCTBEHHbIE NMpaBa, NpUHagnexalume HocuTenam Tpaguuni, nexawmnx B OCHoOBE
co3gaBaeMbIX Npon3BeaeHun.

[Tpomokosibl, KOOEKChl M08e0eHUSs, MUNo8bie KOHMpaKkmsl U dpyaue npakmuyeckue
UHCMPYMEHMbI

106. Takue npakTUyeckne NHCTPYMEHTbI, KaK MPOTOKOSbI, KOAEKChbI NOBEeOEHUS N TUMNOBbIE
KOHTPaKTbl MOTYT UrpaTb MNONE3HY NPaKTUYECKYHO POrb B yCTpaHeHUU Npobenos B oxpaHe
TBK. Tak, psa kopeHHbIX 06LWKnH paspaboTanu cobCcTBEHHbIE MPOTOKOMbI U JIMLEH3NOHHbIE
[AOroBOpPbI, OCHOBaHHbIE Ha NpuHUMnax MIC, ona yaoBneTBopeHus Npocbo nuu, He BXOAALLMX
B 0OLUMHY, O NpegocTaBneHnm ocTyna K npuHagnexawmm um TBK 1 nx ncnonb3osaHuu,
PS4 yYpPeXaAeHUn KynbTypbl U NpodyeccnoHarbHbIX accoumnauni Takke paspabortanu
3TUYEeCKne KOAEKChl, KOAeKChbl, MO3BONSLWMNE peLlaTe BONPOChl perynmpoBaHus
WHTEeNnNeKTyarnbHbIX Mpas, N TUNOBbIE KOHTPaKTbl. Takne npakTuyeckne MHCTPYMEHTbI MOTyT
UrpaTb OYEHb BaXHYIO POSib, AONOSHAS MEXaHU3Mbl OXpaHbl, OCHOBAHHOW Ha NMCAHOM U
obLem npase U/vnn pasbACcHSS pasnNUYHble acnekTbl Tako OXpaHbl B COOTBETCTBUM C
noTpebHOCTAMN 1 Lenamu O6LUMH, B TOM YMCre NyTEM YaCTUYHOIO NPU3HaHUS UX
TPaANUMOHHBIX 3akoHOB. OpHako, 4Tobbl BbITb peanbHO 3PdPEKTUBHBIMU, Takne
NpakTU4yeckne NHCTPYMEHTbI AOMKHbI CONPOBOXAaTbCA 0byvyeHneM, HanpaBneHHbIM Ha
NoBbILEHNEe CNOCOBHOCTM OBLLMH BECTU NEPErOBOpPbI, COCTaBNATbL U 3aKro4aTb NPOTOKOMbI U
KOHTpakTbl 1 obecneynBaTb UX UCTIOMHEHNE.

& Cwm., B yactHocTu, aokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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107. OTon NnoTpebHOCTM B KOHTEKCTE ynpasneHusa npasamm IC npu 3anucw,
OOKyMeHTupoBaHum 1 oumdposbiBaHnn TBK otBevaeT npoekt BONC «TBopueckoe
Hacneame»®®. JToT obpasoBaTenbHbIN NPOEKT NpeaycMaTpueaeT nposeaeHne obyyeHus,
npegocTaBneHne MHopmaumm n KoHcynbTauun no sonpocam NC kak obLmHam, Tak 1
My3esiM, apXxvMBam 1 gpyrum yupexgeHuam kynbeTypbel. B 2010 r. BOUC noarotosmna
CMpaBOYHUK A1 MY3€€eB 1 ApYrnxX yupexaeHun, o3arnaBneHHbIn «HTennekTyanbHas
COBCTBEHHOCTb M 3alUMTa TPAOULMOHHBIX KyNbTyp: OPUANYECKUE BOMPOCHI U NpakTUdeckme
pekoMeHaaummn Ana mysees, 6nbnmoTtek n apxusos»®’. TpoekT Takke npeaycmaTpusaeT
obyyeHne npeacrasuTenen obLWKUH B 06r1acTv 4OKYMEHTUPOBAHUSA N apXMBUPOBaHUSA
KyNbTYPHbIX MaTepmnanos, a Takke ynpaBneHns CooTBETCTBYHOLMMU NHTEMNNEKTYanbHbIMM
npasamu. [MUNOTHbIV BapMaHT gaHHOW y4ebHOM nporpamMmmbl Anst OOLWMHBI HAPOLHOCTH
Macau, pacrnosioXXeHHou B noceneHunn Jlankmnms B KeHuu, Obin peannsoBaH B ceHTS0pe
2008 r.°® B 2011 r. npoBoANNOCk Takoe e obydeHne npeacTtasuTeneii obLMH MapyH 1
pactadapu Ha fAmaiike, Npu KOTOPOM YYUTbIBANCA ONbIT 06yYeHns npeacTaBuTenen
o0wmHbl Macan. Oby4yeHme nposogunocbs BOUNC B coTpygHmnyecTBe ¢ AMEPUKAHCKUM
LleHTpom dhonbknopHbix nccrnegosanuii (AFC) B bubnuoteke Konrpecca CLUA BawnHrroHe
n B LleHTpe nsyyenns gokymeHtauum (CDS) YHuepcuteTa [btoka B CeBepHon KaponuHe.
B xoge npoekTa 6bina co3gaHa nybnuyHas 6a3a gaHHbIX MPOTOKONOB, KOAEKCOB NOBEeAEHNS
N TUMNOBbIX KOHTPAKTOB C (PYHKLMEN noncka, onybrnvkoBaHHasa no agpecy
http://www.wipo.int/tk/en/databases/creative_heritage/, koTopas ncnonb3yetcsa obLmHamu,
My3eSMU U OPYrUMU yYpexaeHnsiMu, npoeccuoHanbHbIMn 06 beguHEeHNSIMN 1 APYTUMN
nvuamun. K yucny apyrmx pecypcoB OTHOCSTCS pe3ynbTaTbl ONPOCOB My3€€eB N apXMBOB,
KacaloLLMXCs UX onbiTa ynpasneHns npasamu UC.

Peecmpsbi u 6a3bl 0aHHbIX

108. PeecTtpsbl, onucK, 6asbl JaHHbIX U nepedHn TBK MoryT urpaTtb onpeneneHHyo ponb B
obecneveHnmn nx NnpaBoBoi oxpaHbl. OgHako permctpauns n oundposbiBaHne TBK, xoTs oHo
MOXET UrpaTb BaXKHYIO POSib B NPOrpaMmax COXpaHeHust 1 Nonynsapusaummn KynbTypHOro
Hacnegusa, MoOryT HeHaMepeHHO NopoXaaTb PUCKN HECAHKLMOHNUPOBAHHOIO 1
HenpaBoMepHOro nucnone3osaHna TBK. B cBA3n ¢ aTum B Xo4e perncrpauum,
oundpoBbIBaHNSA U pacnpocTpaHeHna TBK pekomeHayeTcsa yunTbiBaTb BOMPOCHI
cTpaTernyeckoro ynpasneHus npasamm NC (cMm. nHdopmaumio o npoekte «KynbTypHoe
Hacrnegue» Bbille).

109. Peectpsbl, onucu, 6a3bl JaHHbIX U NEPEYHN MOTYT, B YaCTHOCTU, 0becneyvmBaTh:

(i) coxpaHeHue TBK; (ii) ux ncnonb3oBaHune Kak pecypca 455 TBOpYecTBa U
npeanpvHUMaTenbCcKon aeatensHocTy; (iii) BbiABreHne obLLMH, KOTOpble MOTYT UMETb
npaBo Ha y4acTue B pacnpeneneHun Boiros ot ucnons3osaHusa TBK v npaBa Ha HuX;

(iv) cpegcTea, no3sonsoLme npuobpeTaTb UNN perucTpmpoBaTh NO3MTUBHBLIE NpaBa Ha TBK;
n (v) oxpaHy TBK B chopme cneumnannsavpoBaHHON oxpaHbl 6a3 faHHbIX. PeecTpbl MoryT
UMEeTb HeMcYepnbIBaKOLWNIA XapakTep, TO eCTb He 06s13aTenbHO oTpaxaTtb Bce TBK, ans
KOTOpbIX UcnpalunmBaeTcs oxpaHa. Kakon-to BapuaHT gokymeHTuposaHusa TBK Takke moxeT
nrpaTtb ponb KOHMAEHUNANLHOM UM coxXpaHsaemon B TanHe 3anucu TBK,
npefHa3Ha4YeHHON TOMbKO ANS COOTBETCTBYOLLEN OBLUHDI.

% http:/Avww.wipo.int/tk/en/resources/training.html

7 http:/Avww.wipo.int/edocs/pubdocs/en/tk/1023/wipo_pub_1023.pdf

8 Cm. cratbio Wendland, “Managing Rights in Digitized Indigenous Music”, WIPO Magazine, October 2016
ghttp://www.wipo.int/wipo_magazine/en/2016/05/article_0003.html).

o http://www.wipo.int/tk/en/resources/surveys.html


http://www.wipo.int/tk/en/resources/training.html
http://www.wipo.int/edocs/pubdocs/en/tk/1023/wipo_pub_1023.pdf
http://www.wipo.int/wipo_magazine/en/2016/05/article_0003.html
http://www.wipo.int/tk/en/resources/surveys.html
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KonnekmusHoe yripasrieHue

110. B cB43M ¢ TPYAHOCTAMU, BO3HUKAKOLWLMMK B chepe ynpaBneHus npaBamMun LeHHbIM
NPaKkTU4ECKUM MHCTPYMEHTOM yrnpasneHusi npasamu Ha TBK B npuHumne MoryT 6bITb
CYLLECTBYIOLLME OpraHM3aLmn KomnekTueHoro ynpasnenust (OKY). YuactHukm Komuteta™ un
camn OKY'! 3asBunn 0 cBOEN 3aNHTEPECOBAHHOCTM B JarnbHeiLLeM U3yHeHnn 3ToN
BO3MOXXHOCTU; MeXay TEM Apyrue rpynnbl BolpaXatoT 03a604eHHOCTb MO NOBOAY
BO3MOXXHOI0O CO3aHUA aAMUHUCTPATMBHbBIX OPraHoB, KOTOPblE MOTYT NPENATCTBOBATb
HopMarnbHOMY ncnonb3oBaHnio TBK aBTopamun, XxygoxXHnkamu n nsgatensamu.

UcnonHeHuss TBK

111. WNcnonHeHns TBK yxe cerogHs MMerT oxpaHy Ha TeX K€ OCHOBaHUSX, YTO U gpyrue
ncnonHeHua. Tak, ctatb 5 - 10 AN® 1996 r. n ctatbn 5 - 11 MNeknHckoro gorosopa 2012 r.
(eLe He BCTYNMBLLETO B CUIY) NpeaycMaTpmuBatoT psd HEMMYLLIECTBEHHbIX MpaB, a Takke
UMYLLIECTBEHHbIX NpaB UCNonHuTenen. Becbma HENOCPEeaCTBEHHYIO MOMNE3HYIO U
NpPaKkTUYECKYO Posib B AAAaHHON 06nacTn MOryT Takke urpatb TakMe npakTuieckme
WHCTPYMEHTBI, Kak NPOTOKONbI, KOAEKCHI MOBEAEHMS U TUMOBbLIE KOHTPAaKTbI.

Obpa3supl

112. Cm. NnyHKT «JlnTepaTypHble N Xy4OXXECTBEHHbIE MPOM3BELEHMS», B YACTHOCTH,
noAanyHKTbl «/cnonb3oBaHne OTAMYUTENBHbBIX 3HAKOB M MPUHLMNOB 60pb0bI C
He[oBpPOCOBECTHON KOHKYPEHLMEN ANs NPOTMBOAENCTBUS HENPABOMEPHOMY MPUCBOEHNIO
penyTtaumu, accoummpytowencsa ¢ TBK ("ctuna" TBK)» n «NpounssogHbie nponsseaeHns u
3alMTHasa oxpaHa NUTepaTypHbIX U XyOOXECTBEHHbLIX Npon3BeneHnin». Kpome Toro, Becbma
HEenocCpPeACTBEHHYIO NOME3HYIO 1 MPaKTUYECKYHO PoSb B YCTpaHeHun npobenos B oxpaHe TBK
TaKKe MOryT urpaTb Takme npakTu4eckne NMHCTPYMEHTLI, Kak NPOTOKOrbl, KOAEKCHI
noBeaeHNsA N TUMNOBbIE KOHTPAKTbI.

TBK, coxpaHsiembie 8 maliHe

113. BO3MOXHbIMM MEpPaMK YCTPAHEHUS PAaCCMOTPEHHbIX BbilLe NPo6Genos MoryT ObiTb
cneayrowme:

(@) JluweHue npasa eo3paxkeHusi Ha 0CHogaHuUU aHHO20 obeuwaHus: NpuHUKMN
NULLEHNs NpaBa BO3paXXeHUs Ha OCHOBaHUM A4aHHOro obeLaHnsa 03HavaeT, YTo
OfHa U3 CTOPOH HE MOXET OTKa3aTbCs OT obeLaHns, 4aHHOro APYron CTOpOHE,
€ecnun nocneaHas 000cHoBaHHbIM 0B6pa3oM noraranach Ha Takoe obellaHve 1 B
CBSA3M C 3TUM COBepLunria JencTBus, HaHecwue en yuep6. Hanpumep, obwuHa,
KOTopasi nonaranacb Ha YCTHOe 006s3aTenbCTBO UCCreaoBaTeNs HEe packpbiBaTb
nobyto KoHUAEHUManbHYO MHhopMaumio, koTopas 6yaeT coobLleHa emy nnm
eln, MOXeT UCNONb30BaTb 3TOT NPUHLMM, YTOObI MOMeLlaTb TakoMy
nccnegoBaTento packpbiTb MHpoOpMaLMD. ITO MOIMO Bbl CAYXUTb €LLE OQHUM
OCHOBaHMEM Mpu paccMoTpeHun aen, nogobHbix geny Mountford. MpumerHenne
3TOro NpuHUMna Morno 6kl Takke cnocobCcTBOBaTL OXpaHe MHopMaLmn,
KOoTOopasi MOXeT He UMEeTb KOMMEPYECKOM LLEHHOCTW.

o Hanpumep, pynna naTmHoamepukaHCKnx rocyaapcTB u rocygapcTsB Kapubckoro 6acceinHa (MTPYNAK)
$WIPO/GRTKF/IC/1/5, Mpunoxenue Il, cTp. 5).

! Hanpumep, MexayHapoaHas deaepaumsi OpraH13aLmii Mo 3aluuTe npas Ha BocnipousseaeHus (IFRRO).
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(b) Tpomokornbl, KOHMpPaKkmel, hopMbI 8bipaxkeHUs1 coenacus: CM. Bbille. JTn
npakTU4eckne NHCTPYMEHTbI Takke Mornn 6bl ObITb BECbMa NOMe3HbIMU NpK
perynupoBaHuu goctyna K TBK, coxpaHaembiM B TanHe.

(c) Peecmpsbi u 6asbl OaHHbIX: CM. Bbiwe. KoHduaeHumanbHble peecTpbl 1 6a3bl
OaHHbIX Mornn 6kl BbITb None3HbIMK Ans oxpaHbl TBK 1, B coueTtannn ¢
NPaBUNbHO COCTABIIEHHBLIM TUMOBLIMU KOHTPAKTaMn 1 hopMaMn BblpaXKeHUs!
cornacus, mornn 6ol ncnonb3oBaTbCs AN KoHTpons goctyna k TBK n nx
NCNonb30BaHNS Ha YCIOBUSIX, yCTaHaBNMBaAEMbIX OBLLMHAMMN.

MecmHbie u mpaaUL(UOHHbIe Ha3eaHus, crioea U cCuUMeOorsibl

114. B KOHTEKCTEe 3aLUUTHOW OXpPaHbl HEKOTOPbIE PerMoHarbHble OpraHusaumm u
rocyfapcTBa yxe npeanpuHsany onpeaerneHHble warv ans npeaoTepalleHns
HeCaHKLMOHNPOBaHHOWM perncTpauum 3HakoB KOPEHHbIX HAPOAOB B KAYECTBE TOBAPHbIX
3HakoB. Takune Mepbl NPUHUMAaKTCS Ha HAaLMOHANbHOM YPOBHE UM HA YPOBHE
pernoHarnbHbIX OpraH13auuii, 1 OHU Mornn Gbl NpUMeHATbCS Wwupe. OHW NoapobHee
paccmaTpuBaloTcsi B 6oree paHHMX JOKyMeHTax. [pumepammn Takmx Mep MOTryT CRY»XUTb
cregytowue:

(@) cratba 136(g) Pewennsa Ne 486 Komuccun AHgckoro cooblecTtea
npeaoycMaTpuBaeT, 4To «0b603HaYeHNs1, UICNONMb30BaHME KOTOPbIX B TOProerne
MOXET OKa3aTb HeonpaBOaHHO CEPbe3HOE HeraTMBHOE BNUsIHUE Ha NpaBo
TPeTbeln CTOPOHbI, HE MOTYT ObITb 3aperMcTpMpoBaHbl, 0COBEHHO €CNn OHK
COCTOSAT U3 Ha3BaHWU KOPEHHbIX, appo-aMePUKAHCKMX UITN MECTHBIX OBLLMH,
HaMMeHOBaHWUN, cNoB, OyKB, CUMBOSIOB MM 3HAKOB, UCMONb3yeMbIX ANS
0603Ha4YeHNs X NPOAYKTOB UMW YCIyr UM cnocoboB NX NPOM3BOACTBA, MUIK
NpeacTaBnstoT COOON BbIPAXEHWUST UX KyNbTypbl MW MPAKTUKK, 3a UCKITIOYEHNEM
TEX Criyyaes, Korga 3asiBka nogaeTcs camon OOLIMHON nnn ¢ ee onpeaeneHHoro
cornacusi»;

(b) Bepomcteo CLUA no nateHTam u ToBapHbIM 3Hakam (BIMT3 CLWA) cosgano
o0LwupHyto 6asy gaHHbIX, cogepxallyo oumumnanbHble 3HaKNU BCEX KOPEHHbIX
amMepuKaHCKMX NeMeH, NpuaHaBaeMbix deaepanbHbiMm opraHamu CLLIA™. BMT3
CLUA moxeT oTKasaTb B permctpauum npegnonaraemoro 3Haka, Co3gatoLero
NOXHOE BrneyaTrieHne O ero CBs3N C KOPEHHbIM NieMEHEM U NOBEPbSAMU TaKOro
nnemeHn’; n

(c) cornacHo 3akoHy O ToBapHbIX 3Hakax HoBon 3enaHamm, TOBapHbIA 3HAK (MK ero
3MIEMEHT) He MOANEXUT perncTpaunn, ecrnm Nnpmu3HaeTcs BepOsiTHbIM, YTO ero
NCNONb30BaHMe UM perncTpaunst MoryT oka3aTbCst OCKOPOUTENbHbIMU NS
3HAYUTENbHOM YacTU TOW UM MHOW OBLLMHbI, BKITHOYasi OOLLUHY Maopw,
kopeHHoro Hapoga Hosoit 3enangun’™.

[MpunoxeHue 1l cnenyeT]

2 Cwm. «[loknan 06 oduLManbHbIX 3HaKaxX KOPEHHbIX aMEPUKAHCKUX NrnemMeH», 30 ceHTstpst 1999 r.
3 Tam xe, CTp. 24-26.
™ TekcT 3aKkoHa UMeeTCst Mo agpecy: http://www.legislation.govt.nz/act/public/2002/0049/54.0/DLM164240.html.


http://www.legislation.govt.nz/act/public/2002/0049/54.0/DLM164240.html

WIPO/GRTKF/IC/37/7
NPUNOXEHUE I

O6GbeKT, AnAa KoToporo
XXenarenbHa oxpaHa

A. CywecTByrowme ¢hopMbl
OXpaHbl

B. Mpobenbl

D. Bo3MOXHble Mepbl

JNutepatypHble U XyO0XKeCTBEHHbIe
npousBeneHust

ABTOpPCKO-MpaBoBas oxpaHa
COBPEMEHHbIX BblpaXXeHui
TPaANLUNOHHBIX KyIbTyp

Ctatbs 15.4 BepHckon
KOHBEHLINN: aBTOPCKO-
npaBoBasi OXxpaHa
HeonybMKOBaHHbIX
Npou3BeaeHNIn HEU3BECTHbIX
aBTOpPOB

Konnekunn, nogbopkn n
0a3bl AaHHbIX TBK

3anuncu n hopmbl
nokymeHTnpoBaHusa TBK

e HoBble TBK, cosgaBaembie
Ha OCHOBE TPaAULMOHHbIX,
yalle BCero He
COOTBETCTBYIOT KPUTEPUIO
«OPUrMHANBHOCTUY

e 3akoHogaTenbcTBO 00
aBTOPCKOM rnpase
obecneynBaeT oxpaHy
Npon3BeaEHNN, BbIPAXKEHHbIX
B KOHKpeTHoM bopme, HO He
naen, nexasLUnx B NX
OCHOBE, YTO MOXeT
OCNOXHATb 3afa4vy OxXpaHbl
«CTUNA»

e OTcyTCTBME ONpeaesnieHHoN
dopMbl OXpaHbl NpaB O0LMH

e OrpaHn4eHHOCTb CpoKa
OXpaHbl

e CyuwecTBoBaHue
«00OLLecTBEHHOro
OOCTOSHMAY» N APYrnX BUAOB
WCKMNIOYEHUI N OrpaHNYeHni

e [lpousBogHble
npousBeneHns, nepepaboTka
N 3alMTHasa oxpaHa

e [lpaBa Ha 3anucu n opmbl
OOKYMEHTMPOBAHWS

e [lpu3HaHue npaB obLWUH

e JIM4yHble HENUMYLLLEECTBEHHbIE
npasa OOLLMH

e YTOYHEHME TEKCTa cTaTbh
15.4 bepHCKON KOHBEHLMN

e [lnaTHoe obLecTBEHHOE
pocTtosiime (domaine public
payante)

o [lpousseaeHusi, aBTopbl
KOTOPbIX HEU3BECTHbI

e [lpaBo Ha gonto oT
nepenpoaaxm

e Vicnonb3oBaHWe NPUHLUUNOB
©opbbbI C
HegobpocoBecTHOM
KOHKYpeHunen ons
NpPOTMBOAENCTBUSA
He3aKOHHOMY MPUCBOEHMIO
penyTauumu,
accouumpyowlenca ¢ TBK
(«cTunsax»)

e [lpousBogHble
nNpov3BeAEeHNs 1 3alLUMTHasA
OoxpaHa nuTepaTypHbIX U1
XYL0XXECTBEHHbIX
npousseaeHni
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OG1LEKT, Ans KOTOPOro
XenarenbHa oxpaHa

A. CywecTByrowme cpopmMbl
OXpaHbl

B. NMpoGenbl

D. Bo3aMOXHble Mepbl

e [lpoTOKOIbI, KOAEKCHI
noBeaeHus, TUMoBble
KOHTpaKTbl U Apyrue
NpaKTU4ECKNE MHCTPYMEHTDI

e OTaenbHbIN cneunarnbHbIN
(sui generis) 3akoH

e PeecTpbl 1 6a3bl AAHHbIX

e KonnekTneBHOe ynpaBneHue

NcnonHenna TBK

OxpaHa, npegocTtasnsieMasi
B cooTBeTCcTBMM C AND
1996 .

OxpaHa, koTopada byaet
npeaocTaBnsaTbLCA B
COOTBETCTBMM C [1EKMHCKUM
porosopom 2012 .
(ooroBop noka He BCTynui
B Cuny)

OrpaHuYeHHbIN CPOK OXpaHbl
3anuncaHHbIX UCMOSNTHEHNI

e [lpoToKonbl, KOOEKCHI
noBeaeHus1, TUMoBble
KOHTpaKTbl U gpyrmne
NPaKTUYECKNE MHCTPYMEHTDI

e OTaenbHbIN cneunarnbHbIn
3aKOH

O6pasubl

OxpaHa cOBpEMEHHbIX
obpa3sLoB npy NomMoLLmn
CUCTEMbI OXPaHbl
NPOMbILLITEHHBLIX 0O6pa3LUoB

Konnekumn, nogbopkn un
©asbl 4aHHbIX TPaANLNOHHbBIX
ob6pasuoB

TpagnumoHHble obpasubl He
noanexart oxpaHe

Cpok oxpaHbl 0bpa3sLoB
orpaHuyeH

HeobxogumocTb
BbINOSIHEHNST (POPMarbHbIX
TpeboBaHui

e lcnonb3oBaHve NPUHLMMNOB
©opbbbI C
HenobpocoBeCTHON
KOHKYpeHunen ons
NpPOTMBOAENCTBUSA
HEe3aKOHHOMY MPUCBOEHMIO
penyTauumu, accoummpyemon
¢ TBK («ctuns» TBK)

o [lpoTOKOnbI, KOOEKCHI
noBeaeHus!, TUMOBbIE
KOHTPaKTbl U apyrue
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OG1LEKT, Ans KOTOPOro
XenarenbHa oxpaHa

A. CywecTByrowme cpopmMbl
OXpaHbl

B. NMpoGenbl

D. Bo3aMOXHble Mepbl

npakTn4eCkne NHCTPYMEHTDI

OTpenbHbIV cnieymanbHbl
3aKOH

PeecTpbl 1 6a3bl 4aHHbIX

TBK, coxpaHsieMble B TalHe

MonoxeHusa CornaiueHus
TPUMC v Mapwxckon
KOHBEHUMN, KacatoLimnecs
OXpaHbl OT
HegoOpOCOBECTHON
KOHKYPEHLIMN N OXpaHbl
HepacKpbITON UHpopmaLmm

OxpaHa KoHmaeHumansHon
NMHopMaLmMm Ha OCHOBaHUK
HopM o6Lero npasa

MonoxeHus o 6opbbe ¢
HegoOpoCOBECTHON
KOHKYpPEeHLNen B OCHOBHOM
NPUMEHNMbI K
NPOMBILLSIEHHON N
KomMMepyeckon nHdopmaumnm

OrTcyTcTBME Onpeaenennin
«He nognexatien
PacKpbITUIO» U
«KOHGMAEHUMaNbHON»
MHdopmaummn

JInweHve npaBa Bo3paxeHus
Ha OCHOBaHWUW JAHHOTO
obellaHus

[NpoTokonbl, KogeKcbl
noBsegeHns, TUNoBbIE
KOHTpaKTbl U gpyrmne
NpakTU4ecKme MHCTPYMEHTDI

OTaenbHbIN cneumanbHbIn
3aKOH

PeecTtpbl 1 6a3bl 4aHHbIX

MecTHble n TpagununoHHbIEe
Ha3BaHu4d, crnosa U CUMBOJbI

3alwmTHasa oxpaHa:
nonoxeHusi 06 oxpaHe oT
HenobpoCOBECTHOM
KOHKYpEeHUUn + oxpaHa oT
perncTpaumm 3HaKkoB,
NpoTMBOpEYaLLMX Mopanu un
o6LlecTBEHHOMY NOPSAAKY U
BBOAALLUMX B 3abnyxaeHne

MosuTtneBHasa oxpaHa:
ncnornb3oBaHne
3akoHofaTenbCcTBa O
TOBapHbIX 3HaKax

CopaoeprkaHne NoOHATUN
«NpoTMBOpEYaLLMin Mopanu»
N «NpoTUBOpPEYaLL M
ny6rIMYHOMY NOPSAKY»

B OCHOBHOM ornpeaensieTcs

C TOYKM 3peHuns obulecTea

B LIerioM u He obsa3aTenbHO
noaxoguT Ansa uenen oxpaHol
TBK

CneumnanbHble HOPpMbI B
HaLKWOHarbHbIX 3aKOHaX O
TOBapHbIX 3Hakax (Hoeas
3enaHaus, AHAckoe
Coobuectso, CLUA)

MpoToKonbl, KOAEKChI
rnoBefeHusl, TUNoBble
KOHTPaKTbl U Apyrue
NPaKTUYECKNE MHCTPYMEHTDI

OTpenbHbIV cneymanbHbIf
3aKoH

PeecTpbl 1 6a3bl AaHHbIX
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C. COOGpa)KeHVIFI N MOMEHTbI, KOTOpPbI€E HeobGxoaumo yUinTbiBaTb:

YpoBeHb, Ha KOTOPOM MOXHO UNW crneayeT yCTpaHAaTb Npoben (MexayHapoAHbIA, perMoHanbHbIN, HauMOHaNbHbIN
/NN MeCTHbIN)

Bbibop cpeacTB ycTpaHeHusa npobenos (3akoHogaTeNbHble Mepbl, pa3paboTka NpakTUYEeCKUX MHCTPYMEHTOB,
obyueHune)

AKTMBHOCTb 06CyXaeHMs1 BonpocoB oxpaHbl TBK B gpyrnx mexayHapoaHbix hopymax nunm crteneHb, B kotopon TBK
yXXe OXpaHAKTCA NPaBOBbIMU UHCTPYMEHTaMK, CO34aHHbIMK B APYrMx o6ractax perynMpoBaHus

lMocneacTBna ¢ TOUKM 3pEeHUNA COAepXXaHnsa Mep perynmpoBaHus

OKOHOMMYECKME, coumanbHble U KyNbTypHbIE Lenu

KOHKpeTHble TeXHUYeCcKMe U NpaBoBble BOMPOCHI

TekyLime BONpocChl: ynpaeneHne npaBamu n cobniogeHne ycTaHoBNEHHbIX HOPM

[KoHey, MpunoxeHus Il n gokymeHTal]



