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LokymeHm nodzomoeneH Cekpemapuamom

BBEAEHWUE

1. Ha cBoux WwecTHaguaTon n ceMHagLaTon CeCcCcusix, COCTOSABLUMXCHA COOTBETCTBEHHO
3-7 mas 2010 r. n 6-10 gekabpsa 2010 r., MexnpaBUTENbCTBEHHbLIN KOMUTET MO
WHTENNeKTyanbHOM COBCTBEHHOCTU, FEHETUYECKUM pecypcam, TPaguLMOHHbLIM 3HaHUAM Y
donbknopy («MKIP») npocun CekpeTapuaT NOArOTOBUTb B Ka4eCcTBe NHPOPMAaLMOHHbIX
AOKYMEHTOB TPW rNoccapusa OCHOBHbIX TEPMUHOB, OTHOCSALLUXCA K MHTEMNNEKTyanbHON
COBCTBEHHOCTU, rEHETUYECKNUM pecypcaMm, TPaguLMOHHbLIM 3HaHUAM 1 TPaAULNOHHBIM
BbIPXEHNAM KymnbTypbl', 1 npeactasutb nx MKIP.

2. Ha cBoewn gesaTHaguaTton ceccum, coctosiBliencs 18-22 nons 2011 r., MKI'P «npocun
CekpeTapuat 06HOBUTbL rnoccapun, cogepxatumecs B gokymeHtax WIPO/GRTKF/IC/19/INF/7
(«moccapuit OCHOBHbIX TEPMUHOB, OTHOCALLIMXCS K MHTENNEKTyanbHON COGCTBEHHOCTU U
TpaanUMOHHbIM BbipaxeHusam kynbTypbl»), WIPO/GRTKF/IC/19/INF/8 («moccapuin OCHOBHbIX
TEPMUHOB, OTHOCALLMXCS K MHTENMNEKTYanbHOM COBCTBEHHOCTU U TPAANLNOHHBIM 3HAHUAM>») 1
WIPO/GRTKF/IC/19/INF/9 («"moccapuii OCHOBHbIX TEPMUHOB, OTHOCSLLMXCS K
NHTEeNNeKTyanbHOM COBCTBEHHOCTU N FeHETUYECKUM pecypcam»), CBECTU UX B OAWH AOKYMEHT U

! Otyet o wectHaguaTton ceccumn Komuteta (WIPO/GRTKF/IC/16/8) n OT4eT 0
cemHaguarton ceccum Komuteta (WIPO/GRTKF/IC/17/12).
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ony6MKoBaTh 3TOT FNOCCapuii B Ka4eCTBe MHAOPMALIMOHHOTO JOKYMEHTa K CreayoLLeil
ceccun MKIP» 2

3.  Bo vcnonHeHue 3Toro peLleHns U ¢ y4eToM TOro, YTO HEKOTOPbIE TEPMUHbI,
cofepxalymecs B rrnoccapusix, OTHOCATCS KO BceM TpeM Temam, CekpeTtapuat obbeanHun atu
TpW rnoccapus B oAvH AOKYMEHT U OBOHOBWIT HEKOTOPbIE U3 MPUBEAEHHBLIX B HEM onpeaeneHun,
onupasicb Npy 3TOM Ha AOKYMEHTbI 1 NPOYne MaTtepuarnbl, NOABUBLUMECS Nocne nybnukauum
npegbiayLwmx, oTAenbHbIX BApUaHTOB rrnoccapunes. B aTton cBssu 6binn gobasneHsl n
onpezerneHbl HOBblE TEPMUHBI, TOrAa Kak Apyrne TepMuHbl Bbinn N3bATbl pagu KpaTKoCTH
n3noxeHus. HekoTopble onpeaeneHus 6uinm nepeopmynupoBaHsbI.

4.  OGHOBMEHHbIV CBOAHbIN rnoccapuin 6bin NpeacTaBneH B kKa4ecTse NMHPOPMaLNOHHOIO
AOKyMeHTa K ABaguaTton, ABaguaTb nepBon 1 geaguartb BTopon ceccuam MKIP,
COCTOSIBLLUMMCSl, COOTBETCTBEHHO, 14-22 beBpans 2012 r., 16-20 anpensa 2012 r. n 9-13 vionga
2012 r., B kKayecTBe, cooTBeTcTBEHHO, AoKyMeHToB WIPO/GRTKF/IC/20/INF/13,
WIPO/GRTKF/IC/21/INF/8, WIPO/GRTKF/IC/22/INF/8. NepecmMoTpeHHbIV BapuaHT rnoccapus
ObIN NpeacTaBneH B ka4ecTBe MH(POPMaLMOHHbIX AOKYMEHTOB ABaauaTh TpeTben 1 ABagUaTb
yeTBepTon ceccuam MKIP, cocToaBLUMMCS, COOTBETCTBEHHO, 4 - 8 cbeBpansa 2013 r. n 22 - 26
anpens 2013 r. B 3ToM BapuaHTe rnoccapus y>xe He COOepPKUTCS HUKaKNX CCbINOK Ha TEKCTHI,
ABnaoLWmMecs npeameTom neperosopos B paMmkax MKIMP, 4tobbl He AONYCTUTL HeaKTyalrbHOCTb
rrnoccapus nocne npoeeaeHus kaxgon ceccun MKITP. ToT e BapuaHT rrnoccapus Coaepxmntcs
B MPUITOXEHUN K HACTOSALLEMY OOKYMEHTY.

5. B rnoccapumn ncnonb3oBaHbl, N0 Mepe BO3MOXHOCTU, Npeabliaywue rrinoccapun MKIP,
Aencteyowme gokymeHTbl OpraHusaumn O6beguHeHHbIX Haumi n gpyrne mexayHapogHble
AOKYMeHTbI. B 3TOM JOKyMeHTe Takke y4TeHbl onpefeneHnsa n TeEpMUHbI, UCNorb3yeMble B
HaLMOHarbHOM 1 permoHanbHOM 3aKOHOAATENbLCTBE M NPOEKTax 3aKOHOB, MHOrOCTOPOHHUX
AOroBopax, B pamkax Apyrnx opraHusauui 1 npoLeccos, a Takke B crioBapsx. Kpome Toro,
onpegeneHns ocHoBaHbl Ha pabounx gokymeHTax MKI'P, gpyrux gokymeHtax BOUC un
AokymeHTax apyrux nporpamm BOWC. Tem He MeHee, npeanaraemble onpegeneHns He
ABNAIOTCA McYepnbiBaoWUMn. [lpyrne TepMuHbI TakKe MOryT UMETb OTHOLLEHME K
WHTENNeKTyanbLHon CO6CTBEHHOCTU Y FreHETUYECKUM pecypcaM, TPaAULMOHHBLIM 3HaHUSIM U
TPaAVLMOHHBIM BbIPaXEHUAM KyrbTypbl, @ BbIOpaHHbIe TEPMUHLI MOTYT TaKke UMeTb Apyrue
onpegenexHuns.

6. BbI6oOp OCHOBHbLIX TEPMUHOB BasnpyeTcsa Ha TepMUHOMOrMm, Hanbonee 4acTo
ynotpebnsemMon B NpoekTax ctaten n Apyrnx 4OKyMeHTax no ToMy ke Bonpocy. BbibpaHHbie
TEPMUHbI 1 NpegnaraemMble onpegeneHns, cogepxalwmecs B NpuioxXeHnn, npegnararoTcs
6e30THOCUTENBHO K NObLIM APYrMM rnoccapusim Unv onpegeneHnsiM OCHOBHbIX TEPMUHOB,
cogepxawmmcs B npeablaywmnx gokymeHtax MKITP nnu ncnonb3oBaHHbIM B NOOLIX ApYrnx
MeXOYHapOAHbIX, PErMOHArbHbIX UMW HaUMOHanbHbIX JOKyMeHTax unun popymax. Beibop n
npeanaraemMble onpeaeneHns OCHOBHbIX TEPMUHOB HE 03Ha4yaloT HENPEMEHHOIO Corfiacus
yyactHukoB MKIP ¢ BbIGpaHHbIMYU TEpMUHAMK MU NX NpegfaraeMbiMu onpeaeneHnsiMn.
HacToawmn JOKyMEHT HOCUT MHPOPMAaLMOHHLIN XapakTep, u MKIP He npegnaraetcsa
noATBepXaaTb UM NPUHMMAaTL BblOpaHHbIE TEPMUHBI UK UX Npeasiaraemble onpeaeneHus.

7. MKTI'P npednazaemcs npuHsms
K ceedeHuro Hacmosiuul AoKyMmeHm u
MPUsIOXKEHUE K HEMY.

OtyeT 0 geBaTHaguaton ceccun Komuteta (WIPO/GRTKF/IC/19/12).
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FMOCCAPUN OCHOBHbIX TEPMUHOB, OTHOCSALLUMXCA K MHTENNEKTYANBHOW
COBCTBEHHOCTW N TEHETUYECKM PECYPCAM, TPAONLUNOHHBLIM S3HAHVUAM U
TPAOVLNOHHbBIM BbIPAXEHUAM KYJbTYPbI

D,OCTyﬂ n coBMeCTHOe nonb3oBaHMe Bbirogamm

KoHeeHuyusi o buonoaudeckom pa3Hoobpasuu (1992 r.) npeanucbiBaeT «cnpaBeannsoe u
paBHOMNpaBHOe pacnpeneneHve bnar, BO3HUKaLWMX B pe3ynbTaTe NCMoNb30BaHUs
reHeTMYEeCKMX PECYpPCOB, BKMNOYasa NyTeM COOTBETCTBYIOLLErO 4OCTYNa K HAM 1
COOTBETCTBYIOLLEN NEepeaayn CBA3aHHbIX C HUMW TEXHOMOIMI, Y4nTbiBaa BCe NpaBa Ha 3Tu
pecypcbl 1 TEXHOMOIMK, a TaKkKe NyTeM COOTBETCTBYHOLLErO oMHaHcupoBaHua» (Ctatbsa 1).

Hazolickuli npomokos peaynupogaHusi docmyra K 2eHemu4YecKUM pecypcam U CO8MECMHO20
ucronb308aHuUs Ha cripagednueoli U pagHoU OCHO8e 8b1200 om UX NpUMeHeHUs K KoHeeHyuu o
buosnozauyeckom pasHoobpasuu (2010 r.) HanpaBneH Ha «obecneyeHne COBMECTHOrO
MCNONb30BaHWSA Ha CNpaBeasIMBOM 1 paBHOM OCHOBE BbIro4 OT NPUMEHEHUSI TEHETUYECKNX
pecypcoB, B TOM 4ncrie nytem obecnevyeHnsa Hagnexawero A4ocTyna K reHeTUMeCKNUM pecypcam
N Haanexawien nepeaayn cCooTBETCTBYHOLLNX TEXHOMOMMIA, y4nTbiBas BCE NpaBa Ha AaHHbIe
pecypcbl U Ha TEXHOMOrMK, 1 NyTEM Haanexawero pMHaHCMpoBaHMS, COOENCTBYSA Takum
06pa3om coxpaHeHunto G1onorMyeckoro pasHoobpasunsa 1 yCToM4MBOMYy UCNONb30BaHNIO €ro
KOMMOHEHTOB». B cooTBeTCTBUM CO cTaTben 3 MNpoTokon «NpUMeHAEeTCs Takke K
TPaAMLMOHHBIM 3HaHUAM, CBSAI3aHHBIM C FEHETUYECKMMU pecypcamn, B pamkax cgepsbl
nenctensa KOHBEHUUN U K BbIrogam OT MPUMEHEHUS TaKNX 3HAHNA».

B oTHOLWEHMM pacTUTENbHbIX TEHETUYECKNX PECYPCOB 4SS NPOM3BOACTBa NPOAOBONLCTBUSA U
CenbCcKoro xo3ancrea MexdyHapodHbil 002080p O pacmumesibHbIX 2eHEMUYECKUX pecypcax
0n1s npou3sodcmea rpodo8osibcmausi U 8e0eHUs cerlbCKo20 xo3sticmaa NpoaoBoNbCTBEHHOM
N CenbCKOXo3ancTBeHHON opraHmsauun (PAO) npegycmatpuBaeT B cTatbe 1 «CcnpasennvBoe u
paBHOMNpPaBHOE pacnpeneneHne Bbirod, CBA3aHHbIX C X UCNONb30BaHWEM, B COOTBETCTBUN C
KoHBeHUuen o GruonornyeckomM pasHoobpasum, B Liensax YCTONYMBOro pa3BUTUS CESTbCKOMO
X03ANCTBA M HafeXXHoro obecneyeHnss NPo4OBONLCTBUS».

B ctatbe 1 peweHus Ne 391 AHdckoeo coobwecmea om 1996 2. o pexume docmyna K
2eHemu4YeCKUM pecypcam TEPMUH «4OCTYN» ONPeAensieTCcs Kak «MnofydeHne 1 UCnosib3oBaHne
reHeTM4YeCKMX pecypcoB, COXpaHsieMbIX in situ 1 ex situ, nx No6oYHbIX NPOAYKTOB U, €CNN 3TO
NPMMEHMMO, UX HEMaTepUanbHbIX KOMNOHEHTOB, CPEAM NPOYEro, A4S Hay4Ho-
nccnegoBaTenbCkux Lenen, 6Monormyeckon passenkm, CoOXpaHeHust, MPOMbILLIIEHHOTO
NPYMEHEHUS 1 KOMMEPYECKOTO UCMOSb30BaHNSI».

BbIFOﬂ,bI MOTYT BKIOYaTb AEHEeXHble N HeAeHEXHble BbIroAbl, B TOM 4YKClie, HO He
NCKINKOYNTESNbHO, T€, YTO NpuBEOEHbI B MPUIOXXEHUN K HGZOUCKOM}/ rlpomOKony.1 K atanam,
CBA3aHHbIM C nony4vyeHnemM octyna K reHeTn4eckmm pecypcam n COoBMeCTHbIM UCNOJSIb30OBaHNEM BbIro[,
MOTyT OTHOCUTbCA OeATeNIbHOCTb, nNpealecTByowad nony4yeHnto 4oCTyna, Hay4dHble nccrieqosaHmna m
pa3pa60TKM, CBA3aHHblI€ C TeHETUYeCKMMUN pecypcamMu, a Takke nx Kommep4deckoe nnm nHoe
ncnonb3oBaHme, BKI4Yad CoBMeCTHOe Ucnosnb3oBaHUe BbIFOLI,Z.

Harorickuii npoTokon perynMpoBaHus AOCTyna K reHeTUY4eCKUM pecypcam 1 COBMECTHOIO MCMOMb30BaHUS Ha
cnpaBeanvBoON 1 paBHOW OCHOBE BbIrOA OT UX NpMMeHeHns kK KoHBeHuun o Gronornyeckom pasHoobpasmu,
NyHKT 4 cTatbu 5.

BoHHCKue pykoBoasLumMeE NPUHLMMBLI MO 06ecnedYeHnto JOCTyna K reHeTUYECKUM pecypcam U COBMECTHOTO
UCMOoMb30BaHMA Ha CrpaBeaIMBON U PaBHON OCHOBE BbIrOA OT UX NPUMEHEHUS, NYHKT 23.
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ApanTtauus

AfanTaumen SBNAeTCa akT Nnepedenku paHee cyLlecTBoBaBLUEro npomseeneHus (byab 1o
OXPaHAEMOro Unu siBNsALLErocs obLeCTBEHHBIM AOCTOSHUEM) UNN TPAAULIMOHHOMO
Bblpa)KeHWs1 KynbTypbl C LIENbLO, OTSIMYHON OT TOW, KOTOPOM OHO CIYXMUMO NepBOHAaYanbHoO,
BEeAYLUMI K NOSIBNEHMNIO HOBOrO NPON3BEAEHUSA, TAe COeANHEHbI ANIEMEHTbI paHee
CyLLIeCTBOBaBLUEro NPON3BeeHNSA U HOBbIE 3NIeMEHTbI, MPUBHECEHHbIE B pe3yrnbTaTe
nepenenkn.® Ctatba 12 bepHckol KoHeeHyuu 06 oxpaHe numepamypHbIX U XyOOXeCmeeHHbIX
npouseedeHuti 1971 r. npeaycmaTpuBaeT, YTO aBTOPbI NMUTEPATYPHbIX U Xy40XECTBEHHbIX
Npou3BeAEHNI NONb3YOTCA UCKMOYUTENBHBIM NPaBOM paspellaTbe agantaumm, apaHXupoBKN n
Apyrvie nepenernkn cBovx npousseaeHnii. CornacHo topuanyeckomy criosapro bnaka®,
BnagenbLibl aBTOPCKOro npaBa 06nafaatoT UCKNIYMUTENbHBIM MPaBOM OCYLLECTBMASATbL HA OCHOBE
OXpaHSAEMOro Npon3BeaeHns NOAroTOBKY NPOU3BOAHbLIX NPOU3BEAEHUI UK Nepeaenok.

OpobpeHue n yyactue

O6wenpnHATOro onpeaeneHns aToro TepMuHa He CyllecTByeT. B 0oqHOM 13 KOHTEKCTOB ObINo
BblCKa3aHO NpeasioKeHne, 4To, HECMOTPS Ha Ucnonb3oBaHue B cTaTbe 8(j) KoHseHyuu o
buonoauyeckom pasHoobpasuu 1992 r. BblpaXXeHUsa «C ogobpeHns n npu yyactum», B
Pa3nMYHbIX PELLEHUsIX, KacaroLmnxcsa ctaTbm 8(j), 3TOT TEPMUH UCTONKOBbLIBAETCSA B 3HAYEHWM
«nNpeaBapuTenbHoe 060CHOBaHHOE cornacue»°.

COOTBeTCTByI'OLI.lMe TPpagnuNOHHbIEe 3HaHUA

B nyHkTe 2 a) ctatbn 1 gokymeHTa «Bknag cTpaH-eUHOMBbILLNIEHHNL, B LLeN U NPUHLMMbI
OXpaHbl FEHETUYECKMX PECYPCOB U NPeABapUTENbHbIN NPOEKT CTaTeln No OXpaHe reHeTUYECKNX
pecypcos»» (WIPO/GRTKF/IC/19/11) npuBoantca cneaytowiee onpeneneHne
«COOTBETCTBYHLUNX TPAOULMOHHbBIX 3HAHWUIN» : «3HAHWUS, KOTOPbIE HOCAT AUHAMUYHBIN 1
pa3BMBaOLLMNCS XapaKTep, BO3HMKAKT B TPAANLMOHHOM KOHTEKCTE, KOJNIEKTUBHO
COXPaHSITCA 1 NepenatoTCsl U3 MOKONEHNUSI B MOKONIEHNE, B TOM YMCNE, HO HE UCKMTYNUTENBHO,
HOY-Xay, HaBblkM, MHHOBaLMK, NPaKTUKa M NO3HAHWUSA, PacnpOCTPaHAOLWMECS HA reHeTUYeckue
pecypchbl».

BeHeduumapbl oxpaHbl

O6LEenpuHATOro onpeaeneHns 3Toro TepMrHa He cylecTByeT. TeM He MeHee, MHorue
3aMHTEpPEeCOBaHHbIE CTOPOHbLI OTMEeYasnu, YTo NPOUCXOXAEHNE U BrlageHne TpaanuLMoHHbIMU
3HaHUSAMUN U TPAAULMOHHBIMU BbIPAXXEHUSIMU KYNbTYpbl, Kak NPaBuno, cumtTaeTcs
KONNEKTUBHBLIM, NO3TOMY NtoObIE NpaBa U MHTEPECHI MPUMEHUTENBHO K 3TOMY NPOAYKTY
[O0IMKHbI MpUHaANexaTb 06LWmMHaM, a He oTaenbHbIM nuuam. OQHako B HEKOTOPbLIX Cryyasx
oTAenbHble NNLa, Takne Kak TpaauLUMOHHbIE LENUTENM, MOTYT CYMTATLCA HOCUTENAMU
TPAAULIMOHHBIX 3HAHWI UM TPAANLIMOHHBIX BbIPaXeHUiA KynbTypbl M 6eHeduLmapamm oxpaHsi®.

HeKOTOpre HauWoHarnbHble N permoHaribHble 3aKOHbI o0 oxXpaHe TpaanLMOHHbIX 3HaHUN 1
TPaaANUMNOHHbIX Bblpa)KeHMVl KynbTypbl HAAeNAT npasaMn HenocpeaCcTtBeHHO
cooTBeTCTBYOLLME HAPOOHOCTU U 06U.lVIHbI. Bo MHormx cnyydyaax npaBamMun HagensdaeTca
I'IpaBI/ITeJ'IbCTBeHHbIIZ opraH, npun4yem 4acTo npegycmMmatTpmBaeTCad, 4TO NOCTynNneHna ot
npeagoctaBlieHna npaB Ha UCNoJib30BaHME TPaaULUNOHHbIX 3HaHU Unn Bblpa)KeHMVl KynbTypbl

8 My6nukaunss BOUC «PykoBoacteo BONC no goroBopam B 06nactu aBTOpCKOro npaea M CMEXHbIX NpaB n

"moccapwuii TEpMUHOB MO aBTOPCKOMY MpaBy M CMEXHbIM npasam», BOUC, cTp. 264.

B naHHOM gokymeHTe ncnonb3yeTcs 8-e n3gaHue nog pead. bpaviana A. MapHepa.

PekomeHpaumm, BeIHECEHHbBIE y4acTHMKaM NeperoBopoB — NpeacTaBmTensm cTpaH Adpuku Ha BTtopom
NOAroTOBUTENIBHOM COBELLI@aHNM KOPEHHbIX HApoAoB 1 MecTHbIX 06wmH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okta6psa 2010 1.

OtyeT cemHaguatown ceccumn Komuteta (WIPO/GRTKF/IC/17/12).
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NPUMEHAIOTCA And peann3aunm nporpamMmm B obnactsax OGpﬁSOBaHVIFl, yCTOI7I‘-IVIBOFO Pa3BUTUA,
HaLUWOHAaNbLHOro Hacneans, coumanbHOro obecneyeHns unm KynbTypbl.

B xone o6cyxaeHuin aToro Bonpoca 6bi110 0TMEYEHO, YTO AaHHbLIN TEPMUH MOXET BKIHOYaTb
KOPEHHbIE HApOAbl, KOPEHHbIE OBLLIMHBI, MECTHbIE€ OOLUHBI, TPaAULNOHHBIE OBLLIMHBI,
KynbTypHble OOLUMNHBI, HAUUWU, OTAENbHbLIX WL, FPYMMbl, CEMbW M MEHbLUVMHCTBA.

Buonoruyeckoe pasHooGpasue

B ctatbe 2 KoHgeHyuu o buonoaudyeckom pazHoobpasuu 1992 r. TepMuH «bmnonornyeckoe
pa3Hoobpa3sne», YacTo CoKpallaemblv kak «brnopasHoobpasmne», onpegenseTcs Kak
«BapnabenbHOCTb XXMBbIX OPraHM3MOB U3 BCEX MCTOYMHMUKOB, BKIHOYAst, cpeamn npoyero,
Ha3eMHble MOPCKWNE U MHblE BOAHbIE 3KOCUCTEMbI M 3KONOrM4YecKMe KOMMNMEKChI, YacTbHo
KOTOPbIX OHM ABNSAIOTCS; 3TO NOHATME BKMOYaeT B cebs pa3Hoobpasne B pamkax Buaa, Mexay
BMOaMu1 1 pasHooOpasne 3KOCUCTEM».

Buonorunyeckun martepuan

OTO0T TepMuH onpeaendeTca B [Anpektnee EBponenckoro coto3a 0 NpaBoBOW OXpaHe
OMOTEXHONOMNYECKNX U30OPETEHUIN KaK «MaTepuar, coaepKallnuin reHeTU4eCcKyo MHdopMaLmio
1 CNOCOBHbIN Ha CaMONPOU3BOACTBO WM BOCNIPOU3BOACTBO B G1onornyeckoit cucteme».’ B
cootBeTcTBMM ¢ Kogekcom PeaepanbHbix npasun CLUA 310 TEpMUH BKMNOYAET «MaTepuarn,
CMOCOBHBIN K NPAMOIA U HENPSAMOW ayTopennukaumumn» . B KoHgeHyuu o 6uonoauyeckom
pasHoobpasuu (1992 r.) NICNonb3yTCA TEPMUHBLI “OMoNornyeckne pecypcbl», «reHeTUYEeCKnI
MaTtepuan» N «reHeTU4eckme pecypchbl».

Buonorun4yeckue pecypchol

Kak onpegensietca B ctatbe 2 KoHg8eHUuu 0 buonoaudeckom pasdHoobpasuu (1992 r.), atoT
TEPMUH «BKMOYaET reHeTU4eCKne pecypchbl, OpraHnM3mMbl UM X YacTu, NoNynaunm nnm nodbie
Apyrne 6noTmyeckme KOMMOHEHTbI 3KOCUCTEM, MMetoLLMe haKTUYECKYO U MNOTEHUMANbHYHO
NONEe3HOCTb UMK LEeHHOCTb ANs YyenoBeyecTBa». [103TOMy reHeTU4eckne pecypcbl COCTaBnNSOT
OfHY KaTeroputo 6Monornyeckmx pecypcos.

B ctatbe 1 peweHus Ne 391 AHdckoeo coobwecmea o pexume docmyrna K 2eHemu4ecKum
pecypcam (1996 r.) 3TOT TEPMUH ONPEeAENnseTcs Kak «MHONBUAYYMbI, OPraHM3Mbl UK NX YacCTMK,
nonynsiumMm unm nodble GMoTUYECKNE KOMNOHEHTDI, UMEIOLLME LLEHHOCTb UMK peanbHyo unm
NOTEeHUManbHY NONe3HOCTb, KOTOpbIEe coaepXKaT reHeTU4eckme pecypchbl UNn nx NoboYHbIe
NPOOYKTbI>».

BuoTtexHonoruvyeckue |/|306peTe|-|m|

OTOT TepMUH onpeaensieTcs B AMpeKkTuBe Espornelicko2o coto3a 1o rnpasosoli oxpaHe
buomexHonoau4yeckux uzobpemeHul Kak «M30b6peTeHns, KOTopble KacatoTCa NpoAayKTa,
COCTOSILLEro U3 UK COAEpKaLlero buonormyecknin Matepman unm NpoLece, ¢ NOMOLLbHO
KOTOPOro BUONOrNYECKUii MaTepuan NPOU3BOANTCS, NepepabaTbiBaETCs MU UCTIONb3YETCs» .
BruoTtexHonormnyeckmne n3obpeTeHns OenaTca Ha TPU KaTeropum: NpoLecchbl CO30aHns 1

CraTbs 2.1(a) Oupextuebl 98/44/EC EBponerickoro naprnameHTa n Coseta EBponbl oT 6 nionst 1998 r. o
npaBoBOM OXpaHe BUOTEXHONOrNYecknx n3obpeTeHunin

Paspgen 1.801 rnaebl 37 Kogekca PepepanbHbix npasun (CFR) n PykoBoactso no npoueaype naTeHTHOM
akcnepTtunsebl BMT3 CLUA (MPEP): 2403.01.

Cratba 3.1 Qupektuebl 98/44/EC EBponelickoro napnameHta u Coeta EBponbl o1 6 niona 1998 r. o
NpaBoBOW OXpaHe BUOTEXHONOrMYECKMX N306peTeHNI
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MOUMKALIAM XMBBIX OPraHU3MOB 1 BMONOrMYEcKoro MaTepuana, peaynbTaThbl Takux
NPOLIECCOB 1 UCNONb30BaHWE Taknx peaynbtaTos'’.

BrnoTtexHonorus

B ctratbe 2 KoHeeHuyuu o 6uonozuydeckom pa3Hoobpasuu (1992 r.) aTOT TEpMUH onpeaensaeTcs
Kak «nobon BUA TEXHONOMN, CBA3aHHbLIN C UCMOMb30BaHNEM BUMONOMMYECKUX CUCTEM, XKMUBbIX
OPraHn3moB UIM UX NPOU3BOAHbIX OS5 U3rOTOBMEHUS UM U3MEHEHNSI NPOAYKTOB UK
NPOLLECCOB C LeNbio UX KOHKPETHOro NCNonb3oBaHus». B Hazolickom npomokorne
peaynuposaHusi docmyra K 2eHemu4ecKuM pecypcam U CO8MECIMHO20 UC01b308aHUs Ha
cripasednueoli U pasHoli 0CHO8e 8bI200 oM UX NpuMeHeHUs K KoHeeHyuu o buonoaudyeckom
pasHoobpa3suu (2010 r.) ncnonb3yeTcs Takoe e onpeaerneHne, Kak B ctatbe 2.

B cooTBeTcTBMM C 3asiBrneHmnemM NpogoBONbLCTBEHHOM N CENTbCKOXO3AMCTBEHHOW OpraHm3aLnmm
(PAO) no 6uotexHonorum ot 2000 r.: «[Mpn nogobHOW LWMPOKON MHTEpNpeTaumu, onpeaeneHne
BUoTexHONorMmM oxBaTUT MHOTME METOAb! U TEXHOMNOMMMU, KOTOpble OBLIYHO UCMONb3YIOTCH B
CerbCKOM X035MCTBE M NPOM3BOACTBE NPOAOBONLCTBUA. [pn MHTepnpeTauun B y3KOM CMbICre,
KOTOpasa paccmaTpuBaeT ToNbko HoBble MeToabl AHK, monekynapHyto 6uonoruto n
penpoayKTUBHbIE TEXHOMNOIMMU, onpeaeneHne BMOTEXHONOMMN OXBaTbIBaeT Psd PasfnyHbIX
TEXHONOIMN, TakKX, Kak reHHas UHXeHepus 1 nepegaya reHos, pacwmdposka OHK n
KMOHMPOBAHME PaCTEHNI 1 KUBOTHBIX» .

TepmuH «coBpemMeHHas BMoTexHoONornsa» Takke onpegenserca B ctatbe 3 KapmaxeHckoz2o
rnpomokorna o buobesonacHocmu Kk KoHeeHuuu o 6uornoau4yeckom pasHoobpasuu, KOTopbI Bbin
npuHAT B 2000 r., KaKk «NpUMEHEeHNe: a) MeToAOoB in Vitro ¢ NCNoNb3oBaHNEM HYKIENHOBbIX
KNCIOT, BKNOYasa peKoOMOUHaHTHYHO Ae30KcnpnboHyknenHosyto kucnoty (OHK) n npsmyto
NHBEKLNIO HYKNEMHOBBIX KUCMOT B KNETKN NN opraHensnbl, unn b) MetogoB, OCHOBAHHbLIX Ha
CNUSHWM KNETOK OPraHM3MOB C pa3HbiM TaKCOHOMUYECKUM CTaTyCOM, KOTOPbIV NO3BONSET
NpeoaoneTb eCTECTBEHHbIE (PU3NONIOrMYECKNE PENPOAYKTUBHbBIE UM PEKOMOUHALMOHHbIE
Gapbepbl 1 KOTOPbIE HE ABMAITCA MeTo4amMK, TPAAULMOHHBIMU AN BbIBEAEHUS U CENEKLNN».

OpraHnsaums akoHoMU4eckoro coTpyaHudectaa u passutmua (O9CP) ncnonbdyeT HamepeHHO
LUIMPOKOE onpeaerieHne, oxeaTbiBatoLee BCIO COBPEMEHHYIO0 BMOTEXHOMNOIMIO, a Takke MHorme
TpaauLMOHHBbIE UMW NOrpaHnyHble BuAbl AeaTenbHocTu. K GrnotexHonormm oTHOCUTCS
«NPUMEHEHNE HayKN N TEXHUKM K XMBbIM OpraHmamam, a Takke K X 4acTam, NpoayKram u
MoAenNsiM, C LeNblo U3MEHEHWS XXUBBIX UMW HEXMBLIX MaTepunanos AN Co3naHus 3HaHWUw,
TOBapOB N YCryr» B COMETaHUM C NepevyHeM BMOTEXHONOMMYECKUX METOO0B, BKIIOYAKOLLNX,
cpeav nNpoYvero, TEPMUHbI «reHHasi UHXeHepus», «bepMeHTauus ¢ UCnonb3oBaHUeEM
BuopeakTopa», «reHHas Tepanus», «61onHopMaTMKa» U «HaHOBUOTEXHONOrUs » 2.

BoHHCKMe pykoBoAsiLMe NPUHLUUMNBLI N0 o6ecnevyeHMIo 4OCTyNa K reHeTUYECKUM
pecypcam U COBMECTHOro UCMOJIb30BaHUs Ha CNpaBeANIMBOM U paBHON OCHOBE BbIrog
OT UX NPUMEHEeHUs

BoHHckme pykoBogsLme npuHuunbl 66inmn NpuHaTel B 2002 r. KoHdepeHumen CTopoH
KoHeeHuyuu o buonoeudeckom pasHoobpasuu Ans pykoBoacTBa B peanusaunm
cooTBeTCTBYIOLMX nonoxeHun ctaten 8(j), 10(c), 15, 16 n 19 KoHseHumu, kacatoLmxcs
AOCTyNa K reHeTU4eCKUM pecypcamM U COBMECTHOIO UCMNonb3oBaHWs Bolrod. PykoBoasiiune
NPUHLUMMBI HOCAT AOBPOBONbHbLIV XapakTep U agpecoBaHb! LLMPOKOMY KPYry 3anHTEpeCOBaHHbIX

1% Cm. nokymeHt WIPO/GRTKF/IC/1/3, nyHKT 16

1 3asiBneHne ®AO o BUOTEXHONOMMK, AOCTYMHOE Ha: http://www.fao.org/biotech/stat.asp

12 Cwm. onpegerneHne v NosHbIN NepevYeHb Ha:
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotchnology.htm
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cTopoH'®. OHW oxBaTbLIBAIOT NPOLIEAYPHbIE U PErMamMeHTUPYIOLLME acnekTbl, B YHaCTHOCTH,

npenBapuTenbHoe 060CHOBaAHHOE cornacue, 1 onpeaensitoT AeHEXHbIe U HeAeHeXHble (OPMbI
14

Bbirog'”.

MexaHu3m nocpegHuyecTBa

B cooteeTcTBMM € ncnonb3yemeiM Nporpammon OOH no okpyxatowen cpege (KOHEM)
rnoccapvem, MexaHvu3m nocpefHNYecTBa — 3TO MeXaHn3M, KOTOPbIA MCNONb3yeTcs AN
COAencTBMA 1 ynpoweHns obmeHa nHgopmaumen nnv NpoBeaeHns onepauun cpeau
MHorovmcneHHblx CtopoH15. MexaHnam nocpegHuyectTsa KoHBeHLUN 0 BUONOrMyeckom
pa3Hoobpasum (1992 r.) 6bin co3gaH B COOTBETCTBMM C NyHKTOM 3 cTtaTbu 18 KoHBeHuun. Ero
Lienb 3aKrnio4vyaeTcs B CyLLEeCTBEHHOM coAencTBuM peanusauumn KoHBEHUUM nNyTeM NOOLLPEHNUS 1
obneryeHns Hay4YHO-TEXHMYECKOrO COTpyaHnYecTBa cpean CTOPOH, ApYrux NpaBUTENbLCTB U
3aMHTEPECOBaHHbIX CYObeKToB'®.

KoaundumumpoBaHHble TpagULMOHHbIE 3HAHUS

«KoandumumpoBaHHble TPaAULMOHHbBIE 3HAHWSI» OTHOCATCA K «TPaAULMOHHBIM 3HaHMAM,
KOTOpble BOMSIOLEHbI B CUCTEMATUYECKOW U CTPYKTYpPUpOBaHHOW bopme, No3BONAOLLEN
yrnopsiaouvBaTth, OpraHM3oBbIBaTh, KnaccuuumnpoBaTb 3HaHWUS U pacnpeaensaTtb nx no
KaTeropusiMm Tem Unm UHbIM cnocoGom» .

B vactHocTK, B 0bnacTtu TpagMuMoHHON MeauumHel 'pynna cneumanmctoB No HETPaaULMOHHON
mMeguumHe BecemupHom opraHusaumm 3agpasooxpaHenuns (BO3) npoBoanT pasrpaHmyeHme
mexay (a) koouguyuposaHHbIMU CACTEMAMWN TPAAULMOHHON MeOULUHBI, KOTOpble Gbinu
NMMCbMEHHO PaCKpPbITbl B APEBHMX CBALLIEHHBLIX TEKCTAX U MONTHOCTLIO OTHOCATCS K cdepe
obLLecTBEHHOrO AOCTOSAHNSA, KaK, HaNnpuMep, atopeena, Nony4vmnBLIasa packpbiTUe B APEBHUX
CaHCKPUTCKUX TEKCTax'® Unu TpaavumnoHHas kutaickas meauumHa (TKM), nonyymsluas
packpbITe B APEBHEKUTaNCKUX MeanUMHCKMX Tekctax'®; u (b) HekoduguyuposaHHbIMU
TPaAULMNOHHBIMY MEOVNLNHCKUMN 3HAHUSIMW, HE 3a(PUKCUPOBAHHBIMWN MUCbMEHHO U BO MHOIUX
Crny4asix He Nony4varLwmMMm packpbiTUS CO CTOPOHbI HOCUTENEN, NepeaaBasiCb U3 NMOKOSNEHUS B
MOKoSieHne B YCTHOM Tpaguuun. Tak, Hanpumep, B KOxxHOM A3umn KognmumpoBaHHbIE CUCTEMBI
3HaHWI BKNIOYAKT MEAMLMHCKYH CUCTEMY atopBeabl, KOAUPULNPOBAHHYIO B 54 aBTOPUTETHbIX
KHUrax aropBebl, CACTEMY CMOAXOB, KOANMDULMPOBAHHYO B 29 aBTOPUTETHbLIX KHUrax, u
TPaAMUMIO YHaHU TMEBO, KoaMdUUMPOBaHHYIO B 13 aBTOPUTETHBLIX KHUrax>.

Cwm. BoHHckne pykoBoasLLme npuHUmnel, ctaten 1, 7(a) n 17-21.

Cwm. BoHHCKMe pykoBoasLmne NpuHUMnbI, ctatbn 24-50 u Mpunoxerue 1.

UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeeTcs Ha:

http://www.unep.org/delc/portals/119/Glossary terms%20 for Negotiators MEAs.pdf
HononHutenebHas nHopmauusa goctynHa Ha:  http://www.cbd.int/chm/
CnMCOoK 1 KpaTKoe TEXHNYECKOE MOSICHEHME Pa3NNYHbIX (POPM, B KOTOPbIX MOXHO HalTW TpaguLMOHHbIE
3HaHusa (WIPO/GRTKF/IC/17/INF/9), n. 16 MNpunoxeHus
AlopBefa npeacrtasnseT cobor kKoguruMpoBaHHYO cUCTEMY TPaAULIMOHHON MEeANLMHDI, NOMY4YUBLLYIO
NMCbMEHHOE pPackpbiTUe B BEANYECKUA NEPUOA, BO BPEMSA COCTaBNEHNs apnsammn TeKCToB YeToipex Beg (1500-
1800 rr. Ao H.3.). HanbornbLuee Yncno yNoMUHaHWI O Hel BcTpeyaeTcs B Puzgede n Amxapsasede
Cunctema TpaguLMOHHOW KNTaWCKOW MeauUmMHbl Obina nsHayanbHO KoaguduumpoBaHa u MMCbMEHHO packpbiTa B
Tpakmame Kenmoeo umnepamopa — nepBoM byHAaMeHTarIlbHOM, KNaccu4eckoM Tpyae, B KOTOPOM
3aknagpiBatoTcs ocHoBbl TKM. PaboTa no coctaBneHuto TEKCTOB TpakTaTa NpoAormkanacb HECKOMbKO
ctonetnin, ¢ 3 no 1 BB. A0 H.3.
KHurv Takmx Tpaguumi, Kak alopBefa, cuctema CUAAXOB M YHaHn TMb6, ynommnHaloTca B KayecTBe
aBTOPUTETHBIX UCTOYHMKOB B NepBom pasgene 3akoHa MHoum 1940 r. 0 NnekapCTBEHHBIX Y KOCMETUYECKNX
cpeactBax Ne 23 (B pea. 3akoHa 0 NekapCTBEHHbIX U kocMeTuyeckux cpeacteax 1986 r. Ne71). Cm. nepeyeHb
CYLLIECTBYHOLLMX OHNANHOBbLIX 6a3 AaHHbIX, CoOAepX)aLLmMx MHOPMaLMIO MO AOKYMEHTaummM B obnactum
TpaguumoHHbix 3HaHun (WIPO/GRTKEF/IC/3/6), n. 8. Cwm. Takke Karin Timmermans u Togi Hutadjulu,
Cornawexne TPUMC n dapmauesTrnyeckune npenapatbl: OTyeT cemmHapa ACEAH no Bonpocam
Cornawwenus TPUMC u ero BNusiHMA Ha dhapMaLeBTUYECKYH NPOAYKUMIO, CTp. 45.

20
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lMpoBoanTCA eLle 0gHO pasrpaHUYeHne, a UMeHHO Mexay (i) TpPagULMOHHBIMK 3HAHMSAMMU,
KOTOpble KOOUULMPOBaHbI, T.€. UMEIT BOMNSOLLEHNE B MMCbMEHHOM hopMe, U KOTopble
OTHOCATCSA K chepe 0bLLECTBEHHOrO AOCTOAHUS, U (ii) TPAOULMOHHBIMU 3HAHUSIMU, KOTOPbIE HE
KOAMMULMPOBaHbI N SABAAIOTCA YaCTbO YCTHOW TpaguLMN KOPEHHbIX obwuH?'. B OOKYMeEHTEe
«Crnu1CoK 1 KpaTKoe TEXHUYECKOE NMOACHEHNE pas3nUYHbIX OpM, B KOTOPbLIX MOXHO HANTK
TpaguumoHHble 3HaHus» (WIPO/GRTKF/IC/17/INF/9) npuBoguTcs 4ONONHUTENBHOE
o6cyxaeHne kogMdULMPOBaHHbLIX TPAAULMOHHbBIX 3HAHUI N HeKoANMMLMPOBAHHbIX
TPaLMLMOHHBIX 3HAHWUN.

KoHcynbTauumn

CornacHo ropnagn4eckomy crosapto bnaka, KOHCyﬂbTauMeVI ABnAeTca akT 06pau_|,eH|/|ﬂ K
KaKOMy-J'II/I6O Jinly 3a CoBeTOM Ui C Uenblo Y3HaTb MHEHUE 3TOro nuua.

B 0QHOM 13 MCTOYHMKOB yKa3bIBAETCSH, YTO KOHCYNbTaLMs 03HavyaeT npoLecc obmMeHa
MHEHUSAMU 1 UHDopMaLMen. ITOT NPOLIECC He ABMNAETCA OOAHOCTOPOHHUM, a npeanonaraeT
COBMECTHOE MCMOSIb30BaHNe 3HaHWUA U MHEHUI. «KoHcynbTauusi» 03Ha4YaeT COTPYAHNYECTRO,
O3HaKOMIIEHME C MHEHMEM APYroi CTOPOHbI U AEATENbHOCTL B COOTBETCTBUM € 3TUM. CornacHo
APYrMM UCTOYHMKAM, NMPUMEHUTENBHO K KOPEHHBLIM OGLLIMHAM NPOLECChl KOHCYNbTaLUMmn 1
NONy4YeHns cornacus HoCAT B3aUMOCBSI3aHHbIN xapakTep. MocpeacTBOM KOHCYNbTaL Wit
nonb3oBaTenu — TPeTby Nrua MoryT NPUIUTU K NOHUMAHUIO TOro, YTO TpebyeTcsa ANs Nony4YeHns
cornacusi 1 oT KOoro OHoO JOJMKHO UCXOAMUTh, a Nuua, NpeaoCcTaBnsoLmMe cornacue, MoryT nyJile
YACHUTb, Ha YTO UMEHHO OHU NPEAOCTaBMAT CBOe cornacue?,

KoHneeHuyus MexdyHapooHou opzaHusayuu mpyda (MOT) o kopeHHbIx Hapodax u Hapodax,
eedywux niemeHHou obpa3s xu3Hu, 1989 r. (Ne 169) rmacuTt, YTo KOHCYNbTaLUN NPOBOAATCA
«[06POCOBECTHO M B hOPME, COOTBETCTBYHOLLEN OOCTOSATENBCTBAM, C LIENbI LOCTUXKEHMUS
AOrOBOPEHHOCTM UMM COrNacus B OTHOLIEHMMW NpeanaraeMblX Mep» (MyHKT 2 cTaTby 6).

KoHBeHUMA 0 6Guonornyeckom pasHoo6pasumn

KoHeeHuyusi o buonoauydeckom pasHoobpasuu (KBP) — mexayHapoaHasi KOHBEHUNSA, MPUHATas B
noHe 1992 r. B xoge KoHdepeHumm OOH no okpyxatowen cpege n pasButmio, COCTOSIBLLENCS
B Pro-ge-XKaHenpo, bpasunus. B cootBeTcTBMM cO cTaTben 1 uenamm KoHBeHUMN ABNAKOTCA
«CoXxpaHeHue Brnonorn4yeckoro pasHoobpasus, ycTonunBoe NCNofib3oBaHUE €ro KOMMOHEHTOB U
COBMECTHOE NosyvyeHne Ha cnpaBeannBon N paBHOW OCHOBE BbIr04, CBSA3aHHbIX C
NCNonb30BaHNEM reHETUYECKNX PECYPCOB, B TOM YnCIe NyTEM NpenocTaBneHnst HeobxogMmoro
AOCTyNa K reHeTUYECKNM pecypcaM 1 NyTeM Hagnexallen nepegadm CoOOTBETCTBYIOLLMX
TEXHOMOrMIN C Y4eTOM BCEX MPaB Ha Takne pecypcbl N TEXHOMOIMK, a Takke NyTeM JOSDKHOMO
uHaHcupoBaHus». OHa BcTynuna B cuny 29 aekabpsa 1993 r.

CTpaHa NnpoucxoXaeHUsi reHeTUYeCKUX pecypcoB

B cooTtBeTcTBUM CO cTaTben 2 KoHeeHyuu o buonoaudeckom pa3Hoobpasuu 1992 .. «CTtpaHa
NPOUNCXOXOEHUS TEHETUYECKUX PECYPCOB» O3HAYaEeT «CTpaHy, KoTopasi obnagaeT aTuMu
reHeTU4YEeCKNMKN pecypcamMm B YCIoBUsX in-situ». [Jpyrne onpeaeneHuns BKIOYAKT reHeTUYeCKne
pecypchbl B yCroBusix ex-situ. Hanpumep, cTpaHa NponcxoxaeHnsa onpegenseTcs B ctaTbe 1
peweHuss Ne 391 AHOckozo coobwecmea om 1996 2. 0 pexxume docmyna K 2eHemu4yecKum
pecypcam Kak «CTpaHa, koTopas obnagaeT reHeTUYECKMMIN pecypcamMm B yCroBUSAX in-situ,

BeicTynnenune generaumun Kanagel. Cm. Otyet BTOpon ceccum (WIPO/GRTKF/IC/2/16), nyHkT 131.
Teppw AHke’ [ymu u npasuria — pykosoOcmeo KuHemMamoepaghucma o 83aumMooelicmeuto ¢ KOPEHHbIMU
Hapodamu, ux KynbmypoUl u KoHuenyusmu, cTp. 51.
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BKIIlOYas Te, KOTOpble, HAaX0AACh B YCNOBUSX in-situ, B HacTosLwee BpeMsi HaxogaTcs B
yCnoBusx ex-situ».

CtpaHa, npefgocTaBnsloLas reHeTM4YeCcKue pecypchbl

B cooTBeTCcTBMM CO cTaTben 2 KoH8eHUuUU 0 buosioaudeckom pasHoobpasuu 1992 a.. «CTtpaHa,
NpeaoCcTaBnsaoLLasi reHETUYECKNE PEeCypCbl» 03HAYaeT «CTpaHy, NpegoCTaBNSAOLLYO
reHeTU4ecKne pecypcbl, CObpaHHbIE N3 MCTOYHUKOB in-Situ, BKAOYas Nonynsiunm Kak guKux, Tak
N 04OMaLLHEHHbIX BUAOB, MO0 NOMyYeHHbIE N3 UCTOYHMKOB eX-Situ, He3aBUCMMO OT TOrO,
NPOUCXOAAT OHN N3 3TOW CTPaHbl UM HET».

KynbTypHas o6wmHa

«CouunanbHas obLmHa» onpeaenseTcs Kak Kpenko CniovYeHHas counanbHas eanHuua, YneHbl
KOTOPOM UCMbITbIBAIOT CUINIbHOE YYBCTBO €AMHCTBA U CONMAAPHOCTM U KOTOpas OTnnyaeTcs ot
ApYyrnx obLMH Hanm4Ynem cobCTBEHHON KyNbTYpbl UMK KyNbTypHOro obpasua nnmbo BapnaHToMm
POZIOBON KyNbTypbI™.

KynbTypHoe pasHoo6pa3sue

B cooTtBeTcTBUMN C KOHBEHUUEl 06 oxpaHe u noowpeHuU pa3Hoobpasusi hopm KyribmypHoO20
camosbipaxeHus 2005 r. OpraHusauun O6beanHeHHbIX Haumii no Bonpocam obpasoBaHus,
Hayku n kynbTypbl ((OHECKO), kynbTypHOEe pa3Hoobpasne o3HavyaeT MHoroobpasune gopm, ¢
MOMOLLLbIO KOTOPbIX KyNbTypbl rpynn 1 06LECTB HAXOAAT CBOE BblpaXeHue. 3Tn hopMbl
CaMOBbIPaXeHUA NepearTcs BHYTPU rpynn 1 obLLECTB 1 Mexay HUMn?.

BbipaxeHus KynbTypbl

B KoneeHuyuu 06 oxpaHe u noowpeHuU pa3Hoobpasusi popmM KyrnbmypHO20 caMO8bIPaXeHust
2005 r. Opranusauun O6beanHeHHbIX Haumi no Bonpocam obpas3oBaHnst, HayKn 1 KynbTypbl
(KOHECKO) BblpaxkeHUs1 KynbTypbl ONpeaensiTcsa Kak «Takme opMbl CaMOBbIpaXXeHUs,
KOTOpble NpeacTaBNAlT coO0M pesdynbTaT TBOpYECTBA OTAENbHbLIX ML, FPYnn Unn obLLecTB 1
KOTOPble MMEIOT KynbTypHOe copepaHne»>

KynbTypHOe Hacneaue

Onsa uenen KoHseHyuu 06 oxpaHe 8CeMUpPHO20 KyfbmypHO20 U npupodHo2o Hacriedus 1972 T.
Opranunzaumm O6beamHeHHbIX Hauuin no Bonpocam o6pa3oBaHusl, Hayku 1 KynbTypbl
(KOHECKO) kynbTypHbIM Hacrneamem cHMTaroTCsa criegyowme o6bekTbl, NepeyvncrieHHbIe B
cratbe 1:

(a) namsmHuku: npou3eedeHuUs1 apxumeKkmypbl, MOHYMEHMasrbHOU CKyIbImypbl U XUugonucu,
371eMeHmMbI Unu CmpyKmypbl apXeosi02udecko20 xapakmepa, Haodrnucu, newepbl U 2pynrbi
3/1eMeHmo8, Komopble uMetom 8bl0arouytocss yHuU8epcasibHyto UeHHOCMb C MOYKU 3peHUs
ucmopuu, uckyccmea usnu Hayku;

(b) aHcambnu: epynnbl U301UPOBAHHbIX UNu 06BEOUHEHHbLIX CMPOEHUU, apxumeKkmypa,
eOUHCMEO Uriu C853b C neli3aeMm KOmopbix rnpedcmassisitom 8bi0arulyoCcss YHUBEPCATIbHYHO
UEHHOCMb C MOYKU 3PEeHUs1 UCmopuu, UCKyccmea Unu HayKu;

(c) docmonpumedameribHble Mecma: npou3eedeHus Yesioeeka Ui COBMECMHbIE MBOPEHUS

2 MpoekT rmoccapus, NPeanoXeHHbI Ha COBELLAHUN rpynnbl 3KCNepToB U3 Hwnpepnangos, co3aBaHHOM 6+0p0

HauwnoHanbHoi komuccun Hugepnangos no sonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

MyHkT 1 cTaTbn 4 KonBeHunn FOHECKO 06 oxpaHe u nooLpeHun pasHoobpasus opm KyrnbTypHOro
camoBbIpaxeHus, 2005 .

MyHkT 3 ctatbn 4 KonBeHuun FOHECKO 06 oxpaHe u nooLpeHun pasHoobpasusa opm KyrnbTypHOro
camoBbIpaxeHus, 2005 r.
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yesioeeka U nNpupoObi, @ makxe 30Hbl, 8K/IH0Yasi apxeosioaudeckue 0ocmornpumeyameribHble
mMecma, npedcmaesnsouue 8bi0arulyrCs YHUBEPCalbHY UEHHOCMb C MOYKU
3peHUsi UcCmopuu, 3CMemuKU, 3MHOJI02UU USTU aHMpPOrosio2uu.

KynbTypHas caMoGbITHOCTb

«KynbTypHas camobblTHOCTb» yKa3blBaeT Ha Hanuyne COOTBETCTBUA MexXay OOLNHON —
HaLMOHanbHOW, 3THNYECKON, A3bIKOBON U T.4. — U €€ KyNbTYPHOWN XWU3HbLO, a Takke Ha NpaBo
KaXaoit OBLLMHBI Ha COBCTBEHHYIO KyNbTypy?®. KoHseHuus MexdyHapoOHol opaaHu3ayuu
mpyda (MOT) o KopeHHbIx HapoOax u Hapodax, 8edyuux rnriemMeHHol obpa3s Xu3Hu 8
He3asucumbix cmparax, 1989 r. (Ne 169) rmacuT, YTO NpaBMTENbLCTBA LOMMKHbI OKa3blBaTb
cofiencTBME NOSTHOMY OCYLLECTBNEHMIO COLManbHbIX, SKOHOMUYECKUX N KYTbTYPHbIX MpaB 3TUX
HapPOAOB NPY YBAXKEHUN NX COLMANBHOM M KyNbTYPHOM CaMOBbITHOCTU, NX 0bbl4aeB 1 Tpagnuui
N UX MHCTUTYTOB?'.

KynbTypHble LLleHHOCTH

B KoHeeHyuu o Mepax, HarpassieHHbIX Ha 3arnpeweHue u rnpedynpexoeHue He3aKoOHHO20
8803a, 8bI803a U repedayu rpasa cobcmeeHHOCMU Ha KyfibmypHble yeHHocmu 1970 r.
Opranunzaumm O6beamHeHHbIX Hauuin no Bonpocam o6pa3oBaHusl, HayKu U KynbTypbl
(KOHECKO) KynbTypHbIMW LIEHHOCTAMW CHATAKOTCA LEHHOCTU PENUIMO3HOrO UM CBETCKOro
Xapaktepa, KoTopble paccMaTpUBaOTCS KaXabIM rocy4apCTBOM Kak NpeacTasnsiolme
3Ha4veHne Ana apxeonoruu, 4OMCTOPMYECKOro nepmoaa, MCTopun, nutepaTypbl, UCKycCcTBa U
HayKu 1 KOTOPblE€ OTHOCATCS K MEPEYNCNAEMbIM HDKE KaTeropusam: a) peakne Konmnekuumn n
o6pasubl riopbl 1 hayHbl, MUHEPanorum, aHaToMum 1 NpeameTsl, NpeacTaBnsoLwmne nHTepec
ANSA NaneoHToNnornn; b) LeHHOCTH, KacarLwmecs NCTOPUN, BKNOYAS UCTOPUIO HAYKN N TEXHUKM,
NCTOPUIO BOMH 1 0OLWECTB, a TaKkkKe CBA3AHHbIE C XXM3HbIO HaLMOHarnbHbIX eATenen,
MbICIIUTENEN, YYEHbIX N apPTUCTOB U C KPYMHLIMU HALNOHAaNbHbIMWU COBbITUAMMU;

C) apxeonornyeckue Haxoaku (BKrovasi 0bbIYHbIE U TAaHbIE) N apXEeororMyeckme OTKPbITUS;
d) cocTaBHble YacTu pacyNeHEHHbIX XYA0XXECTBEHHbIX N UCTOPUYECKNX NAaMSTHUKOB U
apXxeosiorM4eckmx MecT; €) CTapuHHble NnpeameTbl 6onee yem 100-neTHen 4aBHOCTU, Takne Kak
HaanucK, YekaHHble MOHETLI 1 NevaTtu; f) aTHonornyeckne matepuansl; g) XyLOXeCTBEHHble
LEHHOCTW, Takue Kak: i) nonoTHa, KAPTUHbI U PUCYHKM LIENTMKOM PYYHON paboTbl Ha nobon
OCHOBE 1 13 NMoBbIX MaTepnanos (3a NUCKMIOYEHNEM YepTEXEN N NMPOMbILLNEHHbIX U3OENUN,
YKpaLUEeHHbIX OT PyKuW); ii) opurMHanbHble NpoM3BeaeHNs CKyNbNTYPHOrO UCKYCCTBa M3 Nobbix
mMaTepuanos; iii) opurMHanbHbIe rpaBlopbl, 3CTaMmbl U NUTOrpadun; iv) opurMHanbHble
XyOOXeCTBEHHble NOABOPKN N MOHTaXM U3 NMobbIX MaTepmnanos; h) pegkue pykonucu un
WHKYHaOynbl, CTApUHHbIE KHUMM, LOKYMEHTbI U U34aHus, NpeacTaBnsioLme ocobbin nHTepec
(McTOpUYeckni, Xyad0XeCTBEHHbIW, HAYYHbIW, NIUTEepaTypHbIN U T.4.), OTAENBHO UMY B
KONMNeKUmMsaxX; i) NOYTOBblE MAPKX, HANOroOBblE N aHANOrMYHble MapKW, OTAENbHO UK B
KONNeKumMsaX; j) apxuBbl, BKIoYas OHO-, OTO- N KMHOoapxmBbl; K) mebenb bonee yem
100-neTHen 4aBHOCTU N CTAPUHHbIE MY3blKalNbHbIE MHCTPYMEHTI.

XpaHuTtenb

KOpugunyeckun cnoBapb briaka gaet crneayollee onpeneneHme XpaHnUTens: «muo unm
yypexaeHue, KoTopoe COCTOUT Ha MoneyYeHnmn unu xpaHeHnn (pebeHka, CoGCTBEHHOCTMN,
AOKYMEHTOB UK APYrUX LEHHOCTEN)». COornacHo ToOMy e UCTOYHUKY «MOMNe4nTenbCTBO»
OTHOCUTCA K yXOo4Yy MU KOHTPOJIKO 3a Bellblo Ui YEeJTOBEKOM OJ1A4 MPOBEPKN, COXPaAHEHUA UITN
BesonacHocTn. «XpaHutenb» onpeaensietcs B OKCOpLACKOM CrOBape aHIfMACKOro sidblka Kak

% Tesaypyc FOHECKO, umeetcs Ha

http://www.vocabularyserver.com/unesco/en/index.php?setLang=en&?tema=2822.
KoHBeHunst MOT 0 KOpeHHbIX Hapodax 1 Hapoaax, BegyLmnx nrnemMeHHon obpas XusHu B He3aBUCUMbIX
cTpaHax 1989 r. (Ne169), nyHKT 2 b) cTaTbm 2.
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«HEKTO, MMEeIoLLee Ha XpaHEHUN BELLb UMK YenoBeka; OneKkyH, ctpax». Cnosapb «Merriam-
Webster» cogepxut Takoe onpegeneHne: «HeKkTo, KTo obeperaeTt 1 OCyLLECTBASET OXpaHy nnm
XpaHeHne». TEepMUH «XpaHUTENb» B KOHTEKCTE TPAAULMOHHBIX 3HAHUI N BbIPaXXEHWIN KyNbTypbl
OTHOCUTCA K TeM 06LMHAM, HAPOAHOCTAM, OTAENbHBIM NMLaM 1 ApYrMM CyGbekTaMm, KoTopble B
COOTBETCTBMU C HOpMamMu 0BbIYHOrO NpaBa 1 APYro NPaKTUKON COXPaHSAIOT, MCNOMb3YIOT U
pa3BMBaloOT TPAAMLMOHHbIE 3HAHMSA U BblpaXeHus KynbTypbl. OH BbipaXkaeT NoHATME, KOTopoe
OTniM4aeTcs OT «npaBa CO6CTBEHHOCTU» («BNageHUs») Kak TaKOBOro, MOCKOSbKY «XpaHUTENb»
nepegaeT YyBCTBO OTBETCTBEHHOCTM, rapaHTMpyloLwee, YTo TPaaULMOHHbIE 3HAHUSA NN
BbIPAXXEHWS KyNbTYpbl MCNOMb3YHTCHA TakKuM 06pa3om, 4YTO 3TO MCNONb30BaHNE YOOBNETBOPSET
LEHHOCTSIM OBLLMHbI 1 HOpMaM 0BbIYHOIO Npaea.

OObIYHbLIN KOHTEKCT

«OBbIYHbII KOHTEKCT» O3HAYaET UCMONb30BaHNE TPAOULIMOHHBIX 3HAHMI UM BbIPaXeHUI
KyNbTypbl B COOTBETCTBUM C TaKOIl NOBCEAHEBHON NPAKTUKOM OBLLMHBI, KaK, Hanpumep,
06bIYHas NPoAaXKa MECTHLIMU PEMECTIEHHNKAMM KOMWii BLIPaXEHWIA (honbknopa B
MaTepuansHoi dopme?®.

OO6bIyHOE NpaBo M npoueaypbl

KOpugunuecknii cnosapb briaka gaet cnepytowlee onpegenexHve obblYHOMo Npaea: «npaeo,
OCHOBbIBatLLeecs Ha 0bbl4asx, KOTOpbIE MPUHSITBHI B KAYECTBE 3aKOHHbLIX TPeboBaHMM nnm
06a3aTenbHbIX NpaBun NoBeaeHUs; NpakTMka 1 BepOBaHMUs, KOTOPbIE CTOMb XXU3HEHHO
HeobXoanMbI 1 NPUCYLLM YaCTW COLManbHO-3KOHOMUYECKOM CUCTEMBI, YTO K HUM OTHOCATCS Tak,
Kak ecnu 6bl OHKM GbINTM HopMamu nNpaea». OBbIYHOE NPABO Takke ONpeaeneHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE MPUHLMNbI 1 60nee KOHKPeTHbIE HOPMbI UK NpaBuna,
KOTOPbIE COXPAHSITCA U NepefarnTcs B YCTHOM hopMe U MPUMEHSIIOTCS YYpeXaeHNs MU B
paMkax OOLLMHbI B LIENSX BHYTPEHHEW pernameHTaunm unm pykoBoACTBa BCEMU acnekTamm
XKN3HN».%® GOpMBI, B KOTOPbIX BOMMOLLEHLI HOPMbI 0BLIYHOTO MPaBa, OTMNYATCA APYr OT Apyra.
Hanpumep, 3akoHbl MOryT ObiTb KOOU(PULNPOBAHHLIMU, MUCbMEHHBIMW UITN YCTHLIMU, YETKO
Bblpa)X€HHbIMW UITM UCMOSTHAEMbIMW Ha OCHOBE TPaAMLMOHHON NpakTukn. ELle ogmH BaXHbLIN
SMIEMEHT 3aKI04aeTCsi B TOM, AEVNCTBUTENbBHO NN 3TN 3aKOHbI MPU3HAKTCH «ohrumanbHO»
HaUMOHanbHbIMU CUCTEMAMK NpaBa CTpaHbl, B KOTOPOW HaXxOAMTCst OOLUMHA, U/Unu cBA3aHbl C
3TMMN cuctemamu. Pewwatowmm hakTopom B onpegenieHnn Toro, UMerT NI HEKOTopble 0bblvan
CTaTyC 3aKoHa, ABMAETCs TO, CYMTAET NN UX OOLLIMHA topUAanNYEeCKn 00si3aTeNbHLIMU, U OHK
MPOCTO ONUCLIBAOT PearibHyt MPaKTUKY.

HopMmbl 06bIMHOIO NpaBa KacaktTCst MHOTMX acreKkToB »U3HU 06LWmMH. OHKM onpeaensioT npasa u
06513aHHOCTM YNEHOB OOLLMHBLI B OTHOLLEHUW BaXKHbIX aCMEKTOB UX XU3HU, KyNbTypbl U
MUPOBO33PEHUS: HOPMbI 0OLIYHOrO MpaBa MOryT KacaTbCsl UCMONb30BaHUS NPUPOAHbIX
PecypcoB 1 AOCTYyNa K HUM; NpaB 1 06s13aHHOCTEN B OTHOLLIEHWUMN 3eMETb, BOMPOCOB
HacrneaoBaHUS U MMYLLECTBA; NPaKTUKN YXOBHOW XXMU3HW; COXPaAHEHUS KYNbTYpPHOro Hacneams
N CUCTEM 3HaHUI, a TaKkKe MHOTUX Apyrvx Bonpocos®. BbiCkasbiBanoch MHEHWE, YTO HOPMbI
06bI4HOro NpaBa OCHOBaHbI Ha 06blYasiX KOPEHHbLIX HAPOAOB, KOTOPbIE NMPaKTUKYHOTCS
TPaAVMLMOHHBIMU OGLLIMHAMK, a TaKKe COMPSKEHHBIMU C HUMU MECTHBIMU CaHKLMSIMA 3a
HapyLleHWe 3TUX HOpM. BonbLUMHCTBO NpaBu, COCTaBNAOLWMNX HOPMbI OGLIYHOMO Npaga,
MUCbMEHHO He 3ahMKCUPOBaHbI U He ABMAOTCA eAUHBIMW AN Pa3NUYHbIX STHUYECKUX Fpyn.
Pasnuuns mexay HopMamm 06bI4HOTO NpaBa 3THUYECKMX FPYNN MOXHO 06 bSCHUTL TaKMMK

TunoBble NONOXEHM ONS HAaUMOHamNbHbLIX 3akoHOAATeNbCTB 00 OXpaHe BblpaXkeHWi ornbknopa oT
HEe3aKOHHOrO UCMOMb30BaHWA U OPYrMX HaHocAWwmX yuepb aencteui, 1982 r., nyHKT 42 yactu lIl.

MpaBa Ha oxpaHy TPaAMLUMOHHbLIX 3HAHWIA: NOCHeACTBUS NPUMEHEHNSI HOPM U NPaKTUKKM 06bIYHOrO Npaga,
CeMuHap-npakTykym no Bonpocam MraHMpoBaHus Hay4Hblx uccrnegosaHuin, Kycko, MNepy, 20-25 mas 2005 r.
MpoeKT 4oKyMEeHTa No BONpoOcaMm, KacarLmMMest 0ObIMHOrO NpaBa 1 MHTENNEKTyanbHON COBGCTBEHHOCTUN —
ANCKYCCMOHHBIN MaTepwman Bepcns —3.0 (aekabpb 2006 r.)
www.wipo.int/tk/en/consultations/customary law/index.html.
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hakTopamMm, Kak s3blk, BNIN30CTb MECT NPOXMBAHUS, NPOUCXOXAEHNE, UCTOPUS, colmanbHas
CTPYKTYpa u akoHoMuKa. OBbl4HOE NpaBo He CTaTUYHO, a AMHAMWUYHO, ero NpaBuna Bpems oT
BPEMEHW MEHSIOTCS, OTPaXKasi UBMEHEHUS B COLMAbHBLIX U 9KOHOMUYECKMX YCroBUAX® ..

B psine paboumnx gokymeHtoB MKIP ynomuHatoTcst HopMbl 0GbIMHOMO Npaea 1 npoueaypsbl, a B
HEKOTOPbIX FOBOPUTCS O TOM, YTO OHU AOSMKHbI YYUTBLIBATLCS NPU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPAAULMOHHBIX 3HAHUI U TPAAULMOHHbBIX BbIPAXXEHWIN KyNbTypbl.

OOblyHas nNpakTuka

O6bl4Has NpakT1ka MoXeT BbiTb onpeaeneHa kak AeaTeNbHOCTb U BUAbI MCNOMNb30BaHMs,
KOTOpPbIE PErynUPYIOT 1 HAaNPaBASIOT Pa3nunyHbIe acneKTbl XN3HU 0BLLMHBLI. OBbluHas npakTuka
yKOpeHeHa B 06LLUMHE 1 NPOSIBNSETCA B €€ XuU3HeaesTenbHocTU. Ee Henb3s BOCNpUHMMATB Kak
OTAENbHbIN KOANMULIMPOBAHHDIA «3aKOH» Kak TaKOBOM 2,

Basa AaHHbIX NO cornaweHusiMm o 6uopasHoo6pa3nmn, CBA3aHHbLIM C JOCTYNOM U
COBMECTHbIM NOSib30BaHUEM Bbirogamu

basa gaHHbix BOMC no CornaweHunsam o buopasHoobpasnm, CBsi3aHHbIM C JOCTYNOM U
COBMECTHbIM NOMIb30BaHMEM BbIro4amu, npeactaBnseT cobor aNeKTPOHHYI0 OHNANHOBYHO
KONMEKLMIO «PYKOBOACTB MO KOHTPAKTHOW MpaKTMKe, PyKOBOASALLMX MPUHLMMNOB U TUNOBbLIX
nonoXeHun B obnacTn nHTennekTyanbHoM COOCTBEHHOCTU AN UCMONb30BaHMSA B KOHTPAKTHbIX
cornaweHusix 0 4oCTyne K reHeTUYECKMM pecypcamM U COBMECTHOM NOMb30BaHUM BbIrOA4aMu, C
y4yeTom ocoboro xapakrepa n noTpebHOCTen pasnNUYHbIX 3anHTEPECOBAHHbLIX CTOPOH,
Pa3nNYHbIX FTEHETUYECKMX PECYPCOB M pasnuyHbIX hOpM Nepenaydn B pasnnyHbix cdepax
NoNMTUKM B 0611acTW reHeTUYEeCKNX pecypcoB»>2. B kauecTBe cpeacTBa co3aaHua noTeHumana
OHa HanpasneHa Ha obecnevyeHne NHPOPMaLMOHHbLIX PECYpPCOB Ans TeX, KoMy TpebyeTca
MOMOLLb B OTHOLLEHUWN OENCTBYIOLLEN NPaKTMKn B obnactu NC, goctyna u COBMECTHOro
MCNONb30BaHWA BbIrog U reHeTUYECKMX PECypCcoB, a B KayecTBe amnmpuyeckon 6asbl oHa
npeaHasHadveHa cogenctesoBaTh pa3paboTtke B BOMC pykoBogawmx NpyHLMNOB Mo JOCTYNY K
reHeTUYECKUM pecypcam 1 COBMECTHOMY MOMb30BaHMIO BbIrogammn™.

OepuBat

B nyHkTe e) ctaTbun 2 Hazolicko2o npomokona peaynuposaHusi docmyrna K 2eHemu4eCcKumM
pecypcam u co8BMeCMHO20 UCMOb308aHUs Ha cripagednueoll U pagHol OCHOBE 8b1200 OM UX
npumeHeHusi K KoHeeHyuu o buonoeudeckom pasHoobpasuu (2010 r.) npuBeneHo criegyrouiee
onpegeneHve: «aepvBar» 03Ha4yaeT eCTeCTBEHHO BCTpeyatoLleecs buoxmmmyeckoe
coeauHeHune, sBNsoLLeecs pe3ynbTaToM reHeTUYeCcKon akcnpeccumn nnu metabonmama
BUONOrMYecKnX NN reHeTUYECKNX PECYPCOB, AaXe ECIN OH HE COAEPXUT

PYHKLUNOHAMBHbIX €ANHUL, HaCNeaACTBEHHOCTU».

B nyHkTe 2 b) ctatbn 1 gokymeHTa «Bknaa cTpaH-eQUHOMBILLIIEHHUL, B LLenM U NPUHLMNbI
OXpaHbl FEHETUYECKMX PECYPCOB M NMpeaBapUTENbHbIN NPOEKT CTAaTeEN MO OXpaHe reHeTUYECKNX
pecypco» (WIPO/GRTKF/IC/19/11) npuBeaeHo cneaytoLlee onpegeneHne tTepMmmHa

8 Mon Kypyk, «AdpurkaHckne HopMbl 06bIYHOTO NpaBa 1 oxpaHa donbknopa», Copyright Bulletin, XXXVI, No.2,

2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris, 25
April 1978, Gazette du Palais, 1978.2, p. 448.

BOWC, OGbl4YHOe NpaBo U cucTemMa MHTENNEKTyanbHOM COBCTBEHHOCTU NMPUMEHUTENBHO K OXpaHe
TPaAULMOHHBIX BbIPaXXEHWUI KYNbTypbl U TPAAUUMOHHbBIX 3HAHUIA — AUCKYCCUOHHLIN MaTepuan — Bepcus 3.0
(oexkabpb 2006 r.), 4OCTYNEeH B OHNAWHOBOM peXxnMe Mno agpecy:
http://www.wipo.int/export/sites/www/tk/en/consultations/customary law/issues-revised.pdf

Cwm. pokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 nyHKT 2; OHNalrHoBasi 6a3a AaHHbIX AOCTYNHa Ha:
http://www.wipo.int/tk/en/databases/contracts/index.htmi

% Cwm. pokyment WIPO/GRTKF/IC/17/INF/11.
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«[epuBaT»: «GUOXMMUYECKOE COEAMHEHME, ABMSIOLLEECS Pe3ynbTaToOM reHeTUYECKON
aKcnpeccun unm metabonuama 6MoNornYecKkUx U reHeTUYECKMX PECYPCOB, AaXe eCrv OH He
COAEPXUT PYHKLMOHAmNbHbIX eAVHWL, HACNEACTBEHHOCTU».

n poun3BoaHble Npoun3BeaeHus

B obnacTtu aBTOpCKOro npaesa TEPMUH «NPOU3BOAHbIE NPOM3BEAEHNS » OTHOCUTCS K
nepesogam, aganTtaumsam, My3blkarnbHbIM apaHXMpoBKaM 1 ApYrum nepegenkam paHee
CyLLIeCTBOBABLUNX NPOU3BEAEHNI, KOTOPbIE B COOTBETCTBMMU C NYHKTOM 3 cTaTbn 2 bepHckou
KoneeHuuu 06 oxpaHe numepamypHbIX U XyQoxxecmeeHHbIX rnpouszeedeHul 1971 T.
OXPaHAKTCHA HapaBHe C TakMMu nNpou3seaeHnsmm 6e3 yuiepba npasam aBTopam paHee
CYLLECTBOBABLUMX NPOU3BEAEHUIA®. DTOT TEPMMH MHOTAA UCMOMNb3yeTcs B Gonee LWNPOKOM
3Ha4YeHWM 1 oxBaTblBaeT KOMNUNALMW/COOPHUKM NPOM3BEaEHNI, OXPaHAEMbIX B COOTBETCTBUM C
nyHKTOM 5 cTaThu 2 KoHBeHUuwn, (a Takke nyHkToM 2 ctatbn 10 CoznaweHus BeemupHoU
mopezoesol opzaHusayuu (BTO) no mopeaoesim acriekmam rpas UHmeniekmyarsnsHoul
cobcmeeHHocmu 1994 r. (Cornawenua TPUMC) n ctateen 5 [Joecosopa BOUC no asmopckomy
npasy 1996 r. (OAM))%.

B aTOM CMbICNE TEPMUH «NPOM3BOAHOE MPOU3BELAEHNE» BKITHOYAET KOMNUNSALUMU OaHHbIX UK
WHbIX MatepuaroB B MallMHOYNTAEMON U NHon chopme, npeacrasnstowme cobon no
noabopy M pacrnonoXeHno MaTepuanoB pesynbTaT UHTEeNNeKTyanbHoro TBopyecTea’’.
MponsseaeHus, npeacTasnaoLwLmne codbom KOMINNALNIO UM COOPHUK, OXPaHAIOTCS B
cooTBeTCcTBMU ¢ BepHckon KoHBeHUMen Hapaay ¢ NpoYnMy Npou3BoAHbIMU Npou3BeaeHUsMn>.

JInyHoe HemmyLLLeCTBEHHOE NPaBO aBTopa MOXET OrpaHMYMBaThL NPaBO TPETbUX N1, Ha
co3JaHune NpousBoAHoOro npousseneHus. Moatomy aaxe B cnyyae, ecnm no 4oroBopy unu
3aKOHY NMLIO BrpaBe BHOCUTb U3MEHEHWS B Npoun3BeaeHMe U NCnosb3oBaTh ero ans
CO3aHusi NPON3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBATL BCAKOMY
M3BpaLLeHNIo Npon3BeaeHUsl, CNOCOGHOMY HaHEeCTM yLepb penyTauum aBTopa.

B HEKOTOPbIX OPUCOMKUMSX OnpeaerieHne Npov3BoAHbIX Npon3BeaeHuit Gbino nepepaboTaHo
NPUMEHUTENBHO K TPaAULMOHHBIM BbIPaXXEHMSIM KynbTypbl. B cooTBETCTBUM C TUXOOKEaHCKUM
peauoHasnbHbIM munossiM 3akoHom om 2002 200a 06 oxpaHe mpaduyUOHHbIX 3HaHUl U
nposieneHul Kynbmypbl 3TOT TEPMUH 0603HAYaeT Noboii pe3ynbTaT MHTENNEKTYansHOro
TBOPYECTBA MNM UHHOBALWIA, CO3AaHHbIA HA OCHOBE UMW 3a CYET TPAANULMOHHBIX 3HAHWIA UMK
BbIPaXXEeHWUIA KyNbTypbI®,

MocsAratenbcTBO

B cooTtBeTcTBUM CO cTaThen 6bis bepHckol KoHeeHyuu 06 oxpaHe nnumepamypHbIX U
Xy0oxxecmeeHHbIx rpouseedeHud 1971 r. TepMUH «nocAratenbCcTBO» 0603Ha4aeT ywepb yectu
N penyTtaumm aBTopa. ATOT TEPMUH OTHOCUTCS K AENCTBUAM, KOTOPbIE HE ABNSAOTCH
paKTU4YECKNM N3MEHEHMEM COOCTBEHHO NPOM3BEAEHMS NN BMeLLATENbCTBOM B Hero. OH
0603HavaeT AeNCTBME «B OTHOLLEHUM» NPOM3BeAEHNs. TEpMUH «NocaraTenbcTBO» Obin

MyHkT 3 ctatbn 2 BepHckon KoHBeHumu. «IepeBoabl, agantaumm, My3blKanbHble apaHXUpOBKA U Apyrue
nepeaenku nuTepaTypHOro UM Xy4oXKeCTBEHHOIO NPOM3BEAEHMS OXPaHSIOTCS HapaBHE C OpUIMHanbHbIMM
npoussegeHunsimu, 6e3 yuiepba npaBam aBTopa OpUrMHANbLHOIO NPOU3BEAEHUSI».
My6nukauns BOUC «PykoBoacteo BONC no goroBopam B 06nactu aBTOpCKOro npaea M CMEXHbIX Npas n
"moccapwuii TEpMUHOB MO aBTOPCKOMY MpaBy M CMEXHbIM npasam>», BOUC.
MyHkT 5 ctaThn 2 BepHckon KoHBeHumm, nyHKT 2 ctaTek 10 Cornawenns TPUMC, ctatesa 6 JoroBopa no
aBTOPCKOMY Npasy.
Cwm. Cam PuketcoH n OxewH C. M'vH30ypr, MexdyHapoOHoe asmopcKoe npaso U CMeXHbIe npasa — 8 paMKax
u 3a pamkamu bepHckoli Koneeruyuu, Oxford, Vol. I., p. 485.
TuxooKkeaHCKUIN pernoHanbHbIA TMMOBOWM 3akoH OT 2002 r. 06 oxpaHe TPaAULMOHHbLIX 3HAHWUIA U MPOSIBNEHNI
KynbTypbl, YacTb |. 4.
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aobasneH B KoHBeHUMIO Ha bproccenbckon KoHgepeHLnn No NeEpeCcMOTpPY C LESNbH OXBaTUTb
Takoe UCnonb3oBaHWe NpousBeaeHnsl, KoTopoe HaHocuT yuepb aBTopy. OH OTHOCUTCS K
cuUTyauusiMm, Korga npoussegeHne coobLiaeTca Takum o6pasom, YTO 3TO HAHOCUT Bpes,
aBTOpy™

PackpbiTble TpagMLMOHHbIE 3HAHUSA

«PackpblTble TpaAULNOHHbIE 3HAaHUSA» OTHOCATCA K «[TPaAULMOHHBIM 3HAHUAM, KOTOpble
AOCTYMNHbI NMUAM, He ABMALWUMCS YrieHaMy KOPEHHOW NN MECTHOWN OBLLMHbI, KOTopas
paccmaTpuBaeTCs Kak ‘HocuTenb’ [TPaauLUMOHHbIX 3HaHWW]. Takve [TpaauunOHHbIE 3HaHUS]
MOryT ObITb AOCTYMHBLIMM ANS LWMPOKOWN NyB6nvKn, 4OCTYN K HUM BO3MOXEH NocpeacTBOM
mMaTepuanbHbIX AOKYMEHTOB, IHTEepHeTa 1 NpoYnx BUAOB TENEKOMMYHUKaLMI 1 3anncu.
[TpagnuMOHHBIE 3HaHWA] MOTYT BObITb PacKpbITbl TPETLUM NMLAM UK NULaM, HE SBASIOLLNMCS
YfieHaMWn KOPEHHbIX U MECTHbIX OOLUH, OTKyAa 6epyT Havano [TpaguunoHHbIe 3HaHus], C
paspeLLeHst KOPEHHbIX N MECTHbIX 0BLLMH 1N 6e3 oHoro»*!

B nokymeHTe «Cnmncok n KpaTtkoe TEXHUYECKOE MOSICHEHNE PasrnyHbiX OPM, B KOTOPbIX MOXHO
HanTn TpaguuunoHHble 3HaHusa» (WIPO/GRTKF/IC/17/INF/9) npuBoantca aononHuMTensHoe
06cyXaeHne packpbITbiX TPAAULMNOHHBLIX 3HAHWUIA 1 HEPaCKPbITbIX TPAANLMOHHbBIX 3HAHWA.

PackpbiTue

CornacHo topugnyeckomy crnosapto briaka, «packpbiTve» 03HavaeT BbiiBNeHne akToB uUnu
akT unu npouecc obHapoaoBaHWsA TOro, Y4To BbINo HensBecTHO paHee. B ccepe aBTOpCcKoro
npaBa TEPMUH «packpbITUe» MOXeT 03HayaTb obecneyeHne Toro, YTobbI LUMpoOKas nybnuka
BrepBble nony4una AocTyn K npoussegerHuto. Nepsasa nybnvkauns nponssegeHns aBnaeTcs
O[HOW — HO HE eMHCTBEHHON — 13 (POPM pacKpbITUSA, MOCKOSbKY pacKkpbITUe NponsseneHnin
MOXeT TaKKe NponucxoanTb NyTeM AeNCTBUN, HEe CBA3AHHbLIX C KONUPOBaHMEM, Hanpumep nyTem
NyBrMYHOro UCMOMHEHNA 1 Nepeaaqmn B acup o nposoaam*. B cooTBETCTBUN C HOPMaMK
MeXAyHapo4HOro aBTOPCKOro npasa Npu3HaHue Takoro npasa He saBnseTca obasaTtenbHbIM. B
BepHckon KoHBeHLMM 06 oxpaHe nutepaTypHbIX U Xy40XeCTBEHHbIX npousseaeHun 1971 r.
roBoputcs 06 Ncnonb3oBaHUKU NyBINYHO PacKPbITLIX NPOU3BEAEHUA B KOHTEKCTE UCKIMIOYEHWUNA,
npv 3TOM aBTOP MMeeT NpaBo PacKpbITh 0BLLECTBEHHOCTH CBOE NpounsseaeHne™.

B cooTtBeTCcTBUM C ONpeaeneHHbIMY HaunoHarnbHbIMW 3aKOHaMU «MPaBo Ha pacKkpbITUe»
ABNAETCHA NMUYHLIM HEMMYLLECTBEHHbLIM NPaBOM.

TpeboBaHuA 0 pacKkpbiTUn

PackpbITue SBNAETCSA YaCTbIO NMOrMYEeCcKoro 060CHOBaHMA MAaTEHTHOrO 3akoHoaaTenscTea™.

B cooTtBeTcTBUM co cTaThent 5 [orosBopa o nateHTHou koonepauun (PCT) nateHTHOe
3aKOHOAATEeNbCTBO HanaraeT Ha NaTeHTHbIX 3asBuUTenen oblee 0653aTeNbCTBO «packpbieamb
u3o0bpemeHus docmamoYyHO SICHO U M0JIHO, 4YmMobbl U30bpemeHue Mo2asio bbimb
ocyuwiecmerieHo crieyuanucmom e 0aHHou obnacmu». OpgHako, «TpeboBaHne 0 packpbITUN»
Mcnonb3yeTcsa B NocneaHee Bpems B KayecTBe 06LLero TepMmHa NpUMEHUTENBHO K pedopmam,
KOTOpble NPOU30LLIIM B MAaTEHTHOM 3aKoHOAATEeNbCTBE HA PErMOHarIbHOM UM HaLMOHaNbHOM

40 Cam PukeTtcoH n Oxerin C. MvH36ypr, MexdyHapoOHoe asmopcKoe npaso U CMeXHbIe rpasa ~— 8 paMKax u

3a pamkamu beprckol KoHeeryuu, Oxford, Vol. 1., p.603.

Cnncok n KpaTkoe TEXHMYECKOE NOSICHEHNE Pa3NnYHbIX OPM, B KOTOPbIX MOXHO HANTW TPaaULMOHHbIE
3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 MpunoxeHus.

My6nukauns BOUC «PykoBogcteo BONC no goroBopam B 06nactu aBTOpCKOro npaea M CMEeXHbIX Npas,
agMUHMCTPaTUBHOE ynpaBneHune KoTopbiMu ocyliecTenset BOUC, n Moccapuii TEpMMHOB NO aBTOPCKOMY
npasy M CMEXHbIM NpaBam», “Tp'282.

CrtaTbu 10bis u 11. Cm. Takke Cam PukeTtcoH u xenH C. M'mH3bypr, Mex0yHapodHoe asmopcKoe rpaso u
CMexHble npasa ~— 8 pamkax u 3a pamkamu bepHckol Koneernyuu, Oxford, Vol. |., p. 614.

Cwm. pokymeHT WIPO/GA/32/8, cTp. 32 MpunoxeHus.
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YPOBHE, U NPEANOXEHUSM 0 pedhopMMPOBaAHMN MEXAYHAPOAHOIO NAaTEHTHOro
3aKkoHO4aTeNbCTBa, KOTopble ByAyT KOHKPETHO HanaraTb Ha NATEHTHbIX 3asBUTENen
006513aTenbCTBO packpbiBaTb HECKOMNbKO KaTeropuii MHopMaLmm, kacatoLencs TpaamumMoHHbIX
3HaHWUI U/UNK FEHETUYECKMX PECYPCOB, KOrAa OHM UCMONb3YTCA B pa3paboTke M3obpeTeHus,
NPUTSI3aHMe Ha KOTOPOe COAEPXUTCS B NaTeHTE UMK 3asiBKE Ha NaTeHT .

B OTHOLLIEHMM METOAOB PACKPbITUS, OTHOCSLLMXCS K FeHETUYECKUM pecypcaM U TpaauLMOHHbIM
3HaHWUAM, BbINN PAcCCMOTPEHbI TPY LLUMPOKNE PYHKLIMN:

- packpbITUe MNbbIX reHeTUYECKMX PECYPCOB/TPAANLIMOHHBIX 3HAaHUIA, AENCTBUTENBHO
MCNONb30BaHHbLIX B X04e Co3aaHns n3obpeteHus (onucaTtenbHas PyHKUMS Unn yHKUMS
NPO3pavyHOCTU, OTHOCALLMECS K CAMUM reHeTUYeCKUM pecypcam/TpaguuMoHHbIM 3HAHUSAM U K
NX B3aMMOCBSA3N C U306peTeHnem);

- packpbiTUe AeNCTBUTENBHOIO MCTOYHUKA FrEHETUYECKMUX PECYPCOB/TPaANLMOHHBIX 3HAHUI
(byHKUMSA pacKpbITUSA NPOUCXOXAEHWS, OTHOCALLASACA K TOMY, rAe NonyyYeHbl reHeTuyeckne
pecypcbl/TpaAnLMOHHbIE 3HAHWS) — 3TO MOXET KacaTbCs CTpaHbl NPOUCXOXAEHUS (Pa3bACHUTD,
B COOTBETCTBMU C KaKoW lopucamkumnent 6bin nonyyeH nCxXogHbln matepuan), unm donee
KOHKPETHOro MeCTOHaxXoXAeHUs (Hanpumep, AN rapaHTMU TOro, YTo AOCTYN K reHEeTUYECKUM
pecypcamMm BO3MOXEH, YTO rapaHTUpyeT BO3MOXHOCTb NMOBTOPEHUS U BOCNPOU3BEAEHMS
n3obpetenns); m

- obecne4veHne oba3aTenbLCTBa UK AoKa3aTenbCcTBa NpeaBapuUTenibHOro Nony4YeHHOro
cornacus (pyHKLMA cobnoaeHns, OTHOCALLAACA K 3aKOHHOCTU 4OCTyNa K reHeTUY4eCKUM
pecypcam/ TpaguLMOHHBIM 3HaHUSAM) — 3TO MOXET NoBMeYb 3a cO60M JoKa3blBaHME TOro, YTO
reHeTUYeCcKMe pecypchbl/TpaguLNOHHbIE 3HAHUS, UCNONb30BaHHLIE B M300peTeHun, Obinn
NOMyYeHbl U UCNOJNb30BaHbl B COOTBETCTBMM C 3aKOHOAATENBCTBOM, NPYMMEHUMOM B CTpaHe
NPOUCXOXOEHNS, UM B COOTBETCTBUM C YCNOBUSAMM NOOOro cnewumanbHOro cornalleHus, B
KOTOPOM OTMEYeHO npeaBaputTensHoe 060CHOBaHHOE cornacue, Unn AokasbiBaHWE TOro, YTO
nogaya 3asiBKM Ha naTteHT Obina ocyLlecTBrieHa B COOTBETCTBUM C NpeABapUTENbHbIM
060CHOBaHHbLIM cornacuem®.

Mo npeanoxennto KondepeHunn CtopoH KoHeeHyuu o buosioeudeckom pasHoobpasuu 1992 r.
MKI'P nogrotoBun TexHuyeckoe uccriefioBaHme rno 3Tomy BONpocy, a Takke nccrnegosaHne
BOMPOCOB B OTHOLLEHUN B3aUMOCBA3M MEXAY OOCTYNOM K FeHETUYECKMM pecypcam m
TpeboBaHMsIMM O PacKpbITUKN B 3asiBKaX Ha NosflydYeHne npaB UHTENNEKTyanbHON
cOBCTBEHHOCTY, KOTOpble 6binu npeaocTasneHsbl KonseHumn®’.

MKI'P noctynun pag npeanoxenui. Npegnoxenue Lsenuapum HanpasneHo Ha BBeAeHne
TpeboBaHus 0 packpblTum B [loroBop 0 nateHTHon koonepauun (PCT), koTopoe byaeT
NMPUMEHSITLCA K MEXAYHapoAHbIM U HaLMOHarnbHbIM 3asiBkam 1 TpeboBaTb OT NaTeHTHbIX
3asBUTEnet packpbITUS UCTOYHMKA FEHETUYECKUX PECYPCOB /MM TPAAMLIMOHHBIX 3HAHUIA™,
MpennoxeHne EBponenckoro corsa n ero rocygapcTe-yneHoB BKIToYaeT 06s3aTensCcTBo No
BbINOMHEHUM obs13aTenbHOro TpeboBaHNs packpbiBaTb CTPaHy NPOUCXOXAEHUS UMM UCTOYHUK
reHeTUYeCKUX PecypcoB AN MexayHapoaHbIX, PerMoHanbHbIX N HauMOHanNbHbIX 3asBOK Ha

5 B oTHOLWeHWUM gononHuTensHon nHcpopmaumm cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 MpunoxeHus |

n 6a3y aaHHbix OTaena T3 No HaUMOHanbHBIM M PerMoHarnbHbIM 3aKoHoAAaTENbHbIM MEpPam B NaTEHTHOM

3aKkoHogaTenbCTBe, AOCTYMNHY Ha: http://www.wipo.int/tk/en/laws/genetic.html

Cm. TexHuyeckoe nccnegosaHve BOWC oTHocuTenbHO TpeboBaHMi No packpbiTUio nHpopmMaumu,

OTHOCSILLENCS K TeHEeTUYECKMM pecypcam 1 TpaaMUMOHHBIM 3HaHusAM, [Nybnukauma BOUC Ne. 786(E), cTp. 65.

TexHunyeckoe nccnegosaHne BOUC oTHocuTenbHO TpeboBaHWiA MO pacKkpbITUIO MHpOpMaLUK, OTHOCSILLECS

K reHeTUYeCKUM pecypcam 1 TpaguLMOHHbIM 3HaHusaM My6nukauust BOUC Ne. 786(E); WIPO/GA/32/8

(«MccnepoBaHmne Bonpoca B OTHOLLEHUN B3aMMOCBA3W MeXAy AOCTYNOM K FeHeTUYECKMM pecypcam U

TpeboBaHUSAM packpbITUS B 3asiBKaxX Ha MNONy4YeHne npasB MHTENNEeKTyanbHONn cobcTBEHHOCTU»), 2005 .

48 Cm. gokymeHT WIPO/GRTKF/IC/11/10 (Mpeanoxenue LLseruapumn) n nokymeHt WIPO/GRTKF/IC/16/6,
MpunoxeHwue, ctp. 13.
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nateHTul”®. Mpeanoxenve, npeactaBneHHoe ADPUKAHCKON rPyMMoii, OCHOBAHO Ha
npeanoxeHusax Leenuapun n EBponenckoro corsa u BKIIOYaeT Takke BBeAeHVe
MeXAyHapoaHO NPU3HaAHHOro cepTudukaTa o COoTBETCTBUM TpeboBaHUAM, NPeayCMOTPEHHOMO
Haeotickum npomokonom peaynuposaHusi docmyrna K 2eHemu4YecKuM pecypcam u
COBMECMHO20 UC0/Ib308aHUsI Ha cripasedsiueoli U pasHOU OCHOBE 8b1200 OM UX MPUMEHEHUS
k KoHeeHuuu o 6uonoaudeckom pasHoobpasuu (2010 r.)*°. MpeanoxeHne cTpaH-
eQVHOMBILLNEHHWL, KacaeTcsa obs3aTensHoro TpeboBaHms 0 packpblTUK B 3asiBKE Ha NonyyeHve
npaBa UHTeNMeKTyanbHOM CO6CTBEHHOCTN MHPOPMaLMKN O 3a4ENCTBOBAHHbLIX FTEHETUYECKNX
pecypcax, X AepuBaTOB U CBA3AHHbIX C HUMU TPaAULMOHHBIX 3HaHUSX. Takas nHpopmaums
AOIMKHA BKINOYaTb CTPaHy NPOUCXOXAEHWUSI U UICTOYHMK, A0Ka3aTeNbCTBO NOMyYeHns
npeaBapuTenbHOro 060CHOBaAHHOIO cornacusi, 4oka3aTenbCTBO COBMECTHOMO NOfb30BaHUs
BbIrO4aMM Ha OCHOBaHUM B3aMMOCOrIaCOBaHHbIX YCITOBUI, a Takke NMUCbMEHHYIO UMK YCTHYHO
MHGOPMALMIO, KOTOpas MO3BOSNUT OCYLLECTBUTL NMOUCK U IKCNEPTU3Y 3as8BKM Ha NonydeHne
npaea VHTENNeKTyarnbHoi coBCTBEHHOCT® .

BNV NPeanoXeHbl anbTepPHATUBHbIE MEXaHU3MbI B OTHOLLIEHUM TPeBOoBaHWii O PacKpbITUMZ.
Ewe ogHa mexxayHapoaHas MHUumMaTuBa B OTHOLLEHMUN TPeBoBaHNS O packpbIiTUm —
npegnaraemas ctatbs 29bis CornaweHnsa BcemmpHoi Toproeon opraHusauumn (BTO) no
TOProBbIM acnekTam npas MHTennekTyanbHon cobctBeHHocTM 1994 r. (Cornawenuns TPUMC),
npeanoxeHHas Ans obCyKaeHUs pagom cTpaH’.

[okymeHTUpOBaHue

B Okcdhopackom crioBape aHrIMMCKOro si3blka COAePXKUTCA cregytowee onpeneneHue
AOKYMEHTMPOBAHMWSA: HAKONNEeHne, Krnaccudmkauns u pacnpoctpaHeHme nHpopmaumm;
cobpaHHbI B Xoae aToro matepwman. [JokyMmeHTupoBaHne TPaanLNOHHbIX 3HAHUI MOXET
BKMOYATb UX 3anucb, pernctpaumio, potorpadompoBaHne uUnm BOCNPOM3BELEHME HA NITEHKE -
BCE TO, UTO coaepXuT B cebe anemeHT pnkcnpoBaHmst TPaaULMOHHbBIX 3HAHU TakuM 06pasom,
YTO OHM COXPaHATCHA N MOryT BbiTb AOCTYNHBIMW ANS APYIMX NAL, C LENbI0 UX MO3HAHUS.
[lokymMeHTMpoBaHMe oTNn4aeTcsa OT TPaAMLUMOHHbBIX CNOCOBOB COXpaHeHUsa 1 nepegayvn 3HaHWUM
1 TPAOMLMOHHbIX BblpaXKeHUI KynbTypbl B paMkax OGLLUMHBLI™.

JlokymeHTMpoBaHne nmeeT ocoboe 3Ha4YeHne, MOCKONbKY HEPEAKO OHO ABMAETCA CPeaCcTBOM, C
MOMOLLbIO KOTOPOro NAKN 3a nNpedenamMmun TPaauLMOHHOIO Kpyra nony4atroT 4OCTyn K
TPaANLIMOHHBIM 3HaHUAM™. B gokymeHTe «CnMcoK 1 KpaTkoe TEXHUYECKOEe MOSICHEHME
pasnunyHbIX POPM, B KOTOPbIX MOXXHO HAWTN TPAANLMOHHBIE 3HAHUSI»
(WIPO/GRTKF/IC/17/INF/9) npuBogutcs oononHuTenbHoe obCyxaeHne JOKYMEHTUPOBAHHbIX
TPaAULMOHHBIX 3HAHUIN N HEOOKYMEHTUPOBAHHbIX TPAAULMOHHBIX 3HAHUNA.

CnpaBeanuBoe Bo3HarpaxneHue
CnpaBeanuBoe Bo3HarpaxaeHue o3HayaeT Bo3HarpaxaeHve, Bbinnadnsaemoe 3a

onpeaernieHHble nencTeung, KOTOpble Obinn ocyuwlecTtBlieHbl B OTHOLLEHU npon3BeaeHna nnn
00beKTa CMEXHbIX npas, B CyMMe 1 Ha YCIOBUAX, COOTBETCTBYIOLLNX TOMY, YTO MOXET

49 Cwm. gokymeHT WIPO/GRTKEF/IC/8/11 (Mpepnoxenne EC) n gokyment WIPO/GRTKEF./IC/16/6, MpunoxeHwe,
cTp.14.

%0 OokymeHt WIPO/GRTKF/IC/17/10, cTp. 2 MpunoxeHus

o LokymeHT WIPO/GRTKF/IC/19/11, cTaTbs 3.

%2 HokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTtuBHOE NpeasioxeHue).

5 LokymeHT TN/C/W/52.

5 Pestome v BBeieHME B MHCTPYMEHTaPUiA MO YNpaBreHUo MexaHW3MamMu BIVSIHAS UHTENeKTyarnbHOM

COBCTBEHHOCTM NPY AOKYMEHTUPOBAHUMN TPAAULIMOHHBIX 3HAHWUI U TEHETUYECKMUX PECYPCOB, OKYMEHT

WIPO/GRTKF/IC/5/5.

OT14eT 06 MHCTPYMEHTapWM MO YNPaBMneHWI0 MEXaHU3MaMW BIUSIHUSE UHTENNEKTYanbHON COBCTBEHHOCTM Npu

AOKYMEHTUPOBAHUM TPAAMUMOHHBIX 3HaHUI 1 reHeTudeckux pecypcos (WIPO/GRTKF/IC/5/5), cTp. 4

MpunoxeHus.
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paccMaTpuBaTbCs Kak 0bbl4HbIE KOMMEpPYeCKMe CTaHgapThl B Criyyae, ecnu Bnagenew
aBTOPCKOro npasa NN CMEeXHbIX Npas NPeAoCTaBusl paspeLleHne Ha ocyLecTBNeHne 3Toro
Aencteus. Takoe Bo3HarpaxaeHne obbl4HO BbINIa4ynMBaeTCs B Criyvasx, Koraa MMyLLEeCTBeHHble
npaBa CBefeHbl K NpaBy Ha BO3HarpaxageHue (1 B LerioM NpUMEHSTCA Ha OCHOBaHUM
HenoGpoBonbHOM NuueH3un)®*. [ozosop BOMC no ucronHeHusM u ¢poHozpammam 1996 r.
(ON®) B nyHkTe 1 cTaTbu 15 npegycmaTpmBaeT, YTO UCMONHUTENN N NPOU3BOAUTENN
roHOrpaMm Nonb3yrTCA NPaBoM Ha eANHOBPEMEHHOE CripaBeaIMBoe Bo3HarpaxaeHue 3a
NPsIMOE UIM KOCBEHHOE UCMOofb3oBaHMe hoHorpamMmm, onyBrMKoBaHHbIX B KOMMEPYECKNX
uensix, 4ns acmpHoro BewaHusa unum noboro coobleHus onst Bceobluero ceegeHus. Tem He
MeHee, cornacHo nyHkTy 3 ctatbu 15 nobasa JorosapusatoLasca CTOpOHa MOXET OrpaHuynTb
3TO NpPaBOo MM — MPK YCNoBuK, YTO OHa caenaeT OoroBopky K [loroBopy — O0Tka3aTbCs OT ero
NPUMEHEHUS.

UcknioveHUus

TepMUH «UCKINIOYEHNsI» yCTaHaBNMBAET OrPaHNUYEHNsI Ha UCMONb30BaHNE NPOU3BEAEHNS,
OXpaHseMOoro aBTOPCKMM npaBoM. VcknioveHns B NepByto ovepeab KacatoTcst 4eNCTBUMI NO
OTHOLLUEHMIO K OXpaHSeMbIM aniemMeHTaM. IHoraa noHATUE «UCKITYeHns» oxBaTbiBaeT
3aKoHogaTenbHble pelleHns (HanpuMep, TEKCTbl 3aKOHOB Uy CyaebHbIX peLueHuit), B
COOTBETCTBMU C KOTOPLIMW MOHOMONWA BriagenbLa nepecraeT pacnpocTpaHATbCA Ha
onpefeneHHble OpUrnHanbHble NPOM3BEeAEHNs, OOHAKO B LLIENIOM 3TO OTHOCUTCS K
onpegeneHnto Toro, Kakne Buabl UCNOMb30BaHUSA OXPaHSIEMbIX ANIEMEHTOB He TPeOByIoT HY
Bbl4auyn paspeLLeHunsi, HU BbinnaTbl Bo3HarpaxaeHus® . B bepHckol KoHeeHuyuu 06 oxpaHe
JlumepamypHbIX U Xy0oxecmeeHHbIX rpousdsedeHut 1971 r. npegyCcMoOTpeHO NpUMeHeHne
TPeXCTyneH4YaTon NpoBepKM ANA onpeaeneHns BO3MOXHOCTU paspeLLeHnst UCKIIOYEHUI:

() vcknoyeHne MOXET pacnpoCTPaHATLCH NULWb Ha onpeaeneHHble ocobble cnyyvau;

(i) mcknoyeHne He 4OMKHO NPOTMBOPEYUTL HOPMAnbHOMY UCMONb30BaHMIO NPOU3BEAEHUS U
(iii) oHO He JOMKHO yLeMnAaTb He0BOCHOBaHHbLIM 06PAa30M 3aKOHHbIE UHTEPECH! BNnagensLes
npas®.

BbipaxeHue aencreuem

«BblpaxkeHunsi AENCTBMEM» O3HAYaET BbIpaXKEHUSI NOCPeACcTBOM Tena yenoseka®. OHM MoryT
BKMOYATb HApOoAHble TaHLbl, ApaMaTypruo U XyaoxecTBeHHble (hopmbl 06psa0B 1 He
HY>XJatoTCA B BOMMOLLEHMM B MaTepmnansHon oopMe, Hanpumep, B Xopeorpaduyeckom
3anucn®.

BbipaxeHus chonbknopa

B Tunosbix nonoxeHnsx BOUC-FOHECKO 1982 r. «BbipaxxeHnsa ¢ornbKnopa» o3HavaroT
NPOM3BEAEHNS, COCTOSLLME UX XapaKTEPHbIX 3NIEMEHTOB TPaANULMOHHOIO KyrnbTYPHOMO
Hacnegus, paspaboTaHHbIX U COXPaHEHHbIX OOLLMHOWM CTpaHbl NN OTAENbHLIMU ee
NpeAcTaBUTENSAMU, OTPaXKAOLNX TPAAULMOHHBbIE XYLOXKECTBEHHbIE YastHUA Takon OOLLMHbI, B
YaCTHOCTH:

% My6nukauns BONC «PykoBogcteo BONC no gorosopam B 06nacti aBTOPCKOro npaea v CMEeXHbIX Npas,

agMUHMCTPATUBHOE ynpaBneHne KoTopbiMu ocyllectenset BOUC, n Moccapuii TEpMUMHOB NO aBTOPCKOMY
npaBy Y CMEXHbIM MpaBam».

WccnepoBaHve «McknoveHns n orpaHnyeHnsl B aBTOPCKOM NpaBe U CMEXHbIX NMpaBax», NOAroTOBNEHO
Mbepom CupuHennu, WCT-WPPT/IMP/1,1999 r., cTp.2.

MyHKT 2 cTaTbK 9.

TunoBble NONOXEHMS AN HaUMOHanNbHbIX 3akoHOA4ATENbCTB 00 OXpaHe BblpaXkeHWI onbKnopa oT
HE3aKOHHOIO MCMOMb30BaHUA W ApYrMx HaHocAwmX yuwepb aencteun, 1982 r., nyHkT 37.

TunoBble NONOXEHMA ANSA HAaUMOHanNbHbIX 3akoHOA4ATENbCTB 00 OXpaHe BblpaXkeHW onbKnopa oT
HEe3aKOHHOIO WCMOMb30BaHWSA U APYIUX HAHOCALWUX yLiepd OeNCcTBUA NYHKT 37.
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(I) YCTHbl€ Bblpa*XeHnA, B YHaCTHOCTU HapOoAHbl€ CKa3aHUA, HapoaHaA Nnoas3una u 3aragku,
(II) MYy3blKallbHbl€ BblpaXeHUd, B HaCTHOCTU HAapOdHble NMNEeCHU N MHCTPYMEeHTallbHaa My3blKa;

(i)  BbIpaXXeHWst AENCTBUEM, B YACTHOCTU HApOAHble TaHUbl, ApaMaTyprus n
Xy[AOXeCTBEHHbIE (hOpPMbI 0OPAA0B, HE3ABMCMMO OT TOrO, BOMSOLLEHBI OHWU B MaTepuasnbHyHo
dopMy, UInKn HET; 1

(iv) BblpaxeHns B MaTepuanbHoii dopme®’.

B koHTekcTe MKI'P TepMUHbI «TpaguuNOHHbIE BbIPaXXEeHWUS KyTbTypbl» U «BblpaXKeHUs!
donbKropa» ABMASTCA CUHOHUMUYHBIMU U B3aUMO3aMeHAEMbIMU.

Ex-situ

B oTHOWweHWM onpegeneHns «coxpaHeHune ex situ» B ctatbe 2 KoHeeHyuu o 6uonoaudeckom
pasHoobpasuu 1992 1. «ex situ» MOXeT NOHMMAaTLCS KaK «KOMMNOHEHTbl B1onornyeckoro
pa3Hoobpa3nsa BHE X eCTECTBEHHbLIX MECT OOUTaHUSA».

HobpocoBecTHas NpakTuka

BoipaxkeHue «gobpocoBecTHas NpakTuka» UCMONb3yeTCs B onpeaeneHHbIX NONoXKeHUAX
GepHckol KoHseHyuu 06 oxpaHe nnumepamypHbIX U XyOoxecmeeHHbIX rnpoudsedeHuli 1971 r. B
OTHOLLUEHUWN UCKITHOYEHUI U3 aBTOPCKO-MPaBOBOM OXpaHbl (CM. NyHKT 1 ctatbk 10, kKacarowmmncs
LUUTUPOBaHMS, a Takke NyHKT 2 ctatbn 10, kKacaloLwwmics cBO604HOMO NCMOMNb30BaHUSA
npounsBeaeHnin B oobeme, onpaBgaHHOM NOCTABNEHHON LENbIO, B KAYECTBE UMNNIOCTpaUmnii
y4yebHoro xapaktepa). [na onpegeneHus Toro, Kakas npakTuka MOXeT CUMTaTbCs
«[0BPOCOBECTHON», crieayeT NPUHSATL BO BHUMAaHNE KpUTEPUM TPEXCTyneH4YaTon npoepkun®.

MpaBa hepmepoB

B ctatbe 9.1 MexdyHapodHozo dozoeopa Mpodo8osibCMeeHHOU U CeflbCKOX03AUCMBEHHOU
opeaaHusayuu (PAO) o ceHemu4ecKux pecypcax pacmeHul 0ns rnpoussodcmea
rpodoe8osibecmeusi U 8e0eHUs1 Ce/lbCKO20 X035Ucmea NPpU3HAeTCs «TOT OrPOMHbIN BKNag,
KOTOPbI BHOCAT 1 ByayT BNpeAb BHOCUTb B COXPaHEHUE N pa3BUTUE rEHETUYECKNX PECYPCOB
pacTeHWI, KOTOpble COCTaBNAOT OCHOBY 41151 NPOM3BOACTBA NPOSOBONBCTBUSA U
CenbCKOXO3ANCTBEHHOW NPOAYKLMM BO BCEM MUPE, MECTHbIE U KOPEHHbIE OBLLNHBI U hepmepbl
BCEX PEMMOHOB MUpa, 0COOEHHO LLEEHTPOB NPOMCXOXAEHUS U pa3HO0bpa3ns KynbTyp». CTtaTbs
9.2 onpependeT «npaea hepMepoB» crieqyowmm obpasom: «(a) oxpaHa TpaguLMOoHHbIX
3HaHWI, KAcarLLNXCA FTEHETUYECKMX PECYPCOB PacTEHUIN A4S NPOM3BOACTBa NPOAOBONLCTBUS U
BeAeHus cenbckoro xo3ancTaea; (b) npaBo Ha paBHOMpPaBHOE yyacTue B pacrnpeneneHnm
BbIrog, Nofly4aeMbiX OT UCNOSNb30BaHWS rEHETUYECKMX PECYPCOB pacTeHMIN A4S NPoM3BoACTBA
NPOAOBONBLCTBUA U BEAEHUSA CEMbCKOro X03ANCTBAa; M (C) NpaBO Ha y4acTne B NPUHATUN
PELLUEeHNN Ha HaUNOHarIbHOM YPOBHE Mo BOMpOCcaM, CBA3aHHLIM C COXPAHEHMEM U YCTONYMNBLIM
NCNONb30BaHWEM reHETUYECKUX PECYPCOB pacTeHW AN NPON3BOACTBA NPOLAOBONLCTBUSA U
BeJEeHUs CenbCKOro Xo3sncTea». B ctatbe 2 MexdyHapoOHO20 kodekca rnosedeHusi
lpodososibcmeeHHOU U ceribekoxo3sticmeeHHoU opaaHu3ayuu (PAO) npu cbope u nepedaye
3apo0dbiweesol rnna3Mmbl pacmeHul 3TOT TEPMUH onpeaensieTcs crneayowmm obpasom: «npasa,
BblTEKaloLne 13 NpoLuLnoro, Hactoswero n 6yayuero Bkrnaga epmepoB B COXpaHeHue,

o TunoBble NONOXEHMA ANSA HAaUMOHAamNbHBIX 3aKOHOZATENbCTB 06 OXpaHe BbipaxkeHui dornbknopa oT

HE3aKOHHOIO MCMOMb30BaHWSA 1 APYrMX HaHocALWmMX ywepb aencteuin’ Pasgen 2.

My6nukauns BONC «Pykosoactso BONC no gorosopam B 06nacti aBTOPCKOro npaea U CMeXHbIX Npas,
agMUHMCTPATUBHOE ynpasBneHne KoTtopbiMu ocyLliectenset BOUC, n Moccapuii TEpMMHOB NO aBTOPCKOMY
npaBy U CMEXHbIM npaBam», cTp. 289
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COBEpPLUEHCTBOBAHNE U NPeaoCTaBreHne reHETUYECKUX PECYPCOB PACcTEHUA, OCOBEHHO B
LeHTpax npoucxoxaeHus / pasHoobpasuns. OTu npasa npuHagnexaTt MexgyHapogHomMy
coobLecTBy, BbICTYNaKLWEMY B KQ4ECTBE LOBEPUTENBLHOMO YNPAaBSHOLWErO B MHTEpEecax
HbIHELHMX 1 ByayLwmnx nokoneHun pepmepos, B Lenax obecnevyeHnsa NonHOM Bbirogbl AN
depmMepoB 1 NoAOEPXKKM NPOSOIPKEHNSA X B3HOCOB, a Takke AOCTMXKEHMS obLWnX uenen
MexayHapoaHoro npoekta ®PAO no reHeTU4EeCKUM pecypcam pacTeHun».

dukcauums

CornacHo topugunyeckomy crioBapto bnaka, doukcaumnen ssnsetca npouecc unm pesynbTat
3anncu aBTOPCKOro NpousBeaeHns B ocszaemon popme. dukcaumsa npom3BeaeH s unm
06beKTa CMeXHbIM NpaB B MaTepuanbHOW oopMe (B TOM YMCNe XpaHeHWE B NaMsTL
3MEKTPOHHOrO YCTPOMCTBA (KoMMbioTepa)), 4OMKHa NPON3BOANTLCS B 4OCTATOYHO CTabunbHOM
dopme n Takum obpas3om, 4ToBbI HA OCHOBE 3TOrO NPOU3BEAEHNE UMK OOBHEKT CMEXHbIX NpaB
MOXeT ObITb BOCNPUHAT, BOCNPOU3BEAEH NN coobLLeH A0 BceobLuero ceeneHns®. dukcauums
B MaTepuanbHOu hopme He Bcerga ABnsieTcs HeobxoauMbIM YCroBMEM OXPaHOCNOCOBHOCTH,
onHako bepHckasi KoHeeHyus 06 oxpaHe fiumepamypHbIX U XyO0XXeCmeeHHbIX rpou3sedeHul
1971 r. npegycMaTpuBaeT, YTO HaUMOHaNbHbIM 3aKOHOAATENbCTBOM B 06M1acT aBTOPCKOro
npaBa dmkcaLuus MoxeT BbiTb NpeanMcaHa B kayecTse Takoro ycnosusi®®. dukcaums B
MaTepuanbHon bopMe TpagULMNOHHBLIX BbIPaXXEHUIN KynbTypbl MOXET co34aTb HOBbIE NpaBa
WHTEeNNeKTyanbHOM COBCTBEHHOCTUN Ha Takyl huKcaLmto, U 3TK NpaBa MoryT ObITb
HenoCcpeACTBEHHO NCMOMb30BaHbl AN OXpaHbl CaMUX TPALAULMOHHbBIX BblPaXXeHU KynbTypbl —
Takas cTpaTervsi UICNonbL30Banach Ans oxpaHbl APEBHEro HackanbHOro 1ckyccTea®™.
Bbicka3biBanocb MHEHNE, YTO N3-3a UCMOMNb30BaHMSA TEPMUHA «BbIPaXXEHUE» MOXET
BO3HUKHYTb BrnevaTtrneHme, 6yaTo Anst OXpaHbl TPAAULMOHHbBIX BblIpaXXEHWIN KynbTypbl
cyliecTByeT Tpe6oBaHue no ux dukcaunn®.

donbknop

B cooTBeTCTBUM C OnpedeneHnem, cogepxawmnmca B PekomeHdayuu o coxpaHeHuu
mpaduyuoHHoU Kynbmypbi u ¢honbkiopa 1989 r. OpraHusauumn O6beanHeHHbIX Haumin no
Bonpocam obpasoBaHus, Hayku u kynetypbl (FOHECKO), «donbknop (Mnv TpagmumMoHHas u
HapoAHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbLIX Ha Tpaguumnsax KynbTYpPHOro
coobuecTBa TBOPEHUI, BbIPAXEHHbIX FPYMNMNON UMW UHAMBMAYYMAMU U MPU3HAHHbLIX B
KayecTBe OTpaXKeHWs1 YasiHun coobLLEeCTBa, ero KyrnbTYpHON 1 counanbHON CaMOBbITHOCTY;
GOoNbKIOpHbIE 06pas3ubl M LLEHHOCTU NepeaarTcs YCTHO, NyTeM UMUTaLUN UNn Apyrumm
cnocobamn. Ero chopmbl BKMOYaAKT, B YACTHOCTU, SA3bIK, TUTEPATYpy, My3bIKy, TaHLbl, Urpbl,
Mudonoruo, obpsaabl, obblvaun, peMmecna, apxXMTekTypy U apyrne Buabl Xy4oXXeCTBEHHOMO
TBOpPYECTBA>.

MepBble NOMNbITKA 3KCMANLMUTHOIO YperynmpoBaHmsa BONPOCOB MCMOMb30BaHUSA TBOPEHUI
donbkiopa 6bInn NpeanpPUHATLI B paMkax 3akoHOB 06 aBTOPCKOM NpaBe HECKOSbKMX CTpaH
(TyHuca B 1967 r., Bonveuu B 1968 r. (NMMWb B OTHOLIEHWUM My3blKanbHOro goneknopa), Yunu B
1970 r., Mapokko B 1970 r., Armkmnpa B 1973 r., CeHerana B 1973 r., KeHun B 1975 ., Manu B
1977 r., bBypyHan B 1978 r., Kot-g’'MiByape B 1978 r., BuHee B 1980 r., a Takke B Tunosom
3akoHe TyHuca o6 aBTOpCKOM npase Afis pasBuBaowmxcs ctpaH B 1976 r.) u mexayHapoaHOM
porosope (pa3paboTtaHHbin B baHrn B 1977 r. TekcT KoHBeHUmn 06 AdppukaHckom

& My6nukauns BOUC «PykoBogcteo BOUC no goroBopam B 06nacti aBTOpCKOro npaea M CMEeXHbIX Npas,

aAMVHUCTPaTUBHOE ynpaBsrieHne kKoTopbiMu ocyLiecTenseT BOVIC, n Moccapuii TepMMHOB MO aBTOPCKOMY
npasy 1 cMeXHbIM npasam»’ “Tp. 290.

MyHKT 2 cTaTbn 2°

Teppu AHke, «HecaHKLMOHMPOBaHHOE BOCNPON3BEAEHNE HackarbHOIo NCKyCCTBa»: TeMaTnyeckme
uccnegosaHus B 06nacTv MHTENNEKTyanbHON COBCTBEHHOCTUN U TPAANLMOHHBIX BblPaXXEHU KynbTypbl,
BOWC, 2003 .

OtueT cemHaguatown ceccumn Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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pervoHanbHOM opraHnsaLmmn HTennekTyanbHon cobcTBeHHOCTH, aanee «KoHBeHuus
APOWUC»). Bo Bcex aTnx TekcTax npomseeneHms dorbknopa paccmMaTpuBatoTCcs Kak 4acTb
KyNbTYpPHOro Hacneausa Haumm («TpagvMuMOHHOrO Hacneaus», «KynbTYPHOro Hacneaus»; B Yunu
— «0BLWEeCTBEHHOro AOCTOAHMSA KyNbTypbl», UICNONb30BaHWe KoToporo TpebyeTt nnatbl). Tem He
MeHee, MOXHO Mo-pasHoOMY NOHUMaTb 3HAYEeHNE TEPMUHA «POSbKITOP», B KOTOPOM OH
ynotpebnserca B aTMx TekcTax. BaxkHbIM aBTOPCKO-NpaBOBbIM 3f1IEMEHTOM, 06LWMM Ans
npvBeOeHHbIX B 9TUX TeKCTax onpeaeneHuin B COOTBETCTBUM C yKa3aHHbIMW 3aKOHaMK (Kpome
TunoBoro 3akoHa TyHuca, B KOTOPOM HE COAEPXKUTCS onpeneneHns), aBnaeTcs To, YTo
POoNbLKIOP AOMKEH BbITb CO30aH aBTOpamMu, Ybs NMMYHOCTb HEM3BECTHA, HO KOTOpbIe
NPeAnoNOXNUTENBHO ABNAOTCS UK ABNSANUCH rpaxkgaHamu ctpaHbl. B KonseHumn APONC
YyNOMMHAIOTCA TBOPEHNS «OBLUH», @ He aBTOPOB, YTO pasrpaHn4MBaeT TBOpeHUs honbknopa
OT NPOM3BEAEHNI, OXPaHAEMbIX TPAANLMOHHBIM aBTOPCKUM nNpaBoM. B Tunosom 3akoHe
TyHuca onpegeneHue onbKnopa aHo C UCNONb30BaHMEM 060UX 3TUX anbTePHATUBHbIX
BO3MOXHOCTEN N paccMaTpmBaeT PONbKIIOp Kak TBOPEHUS «aBTOPOB, KOTOPbIe
NPeAnonoXNTENbHO ABNSAIOTCS rpaXgaHamn COOTBETCTBYHOLLEN CTPaHbl, U 3THUYECKNX
o6wuH». B cooTBeTcTBMM ¢ 3akoHOM Mapokko, honbKnop oxBaTbiBaeT «BCe
HeonybnnkoBaHHbIE NPON3BEAEHMS TAKOro poaax», Npu aToM 3akoHbl Arknpa n TyHuca He
OrpaHNYMBalOT OXBaT MNOHATUS «ONBbKIIOP» HeonybnnkoBaHHbIMU Npou3BeaeHnsMn. B 3akoHe
CeHerana npucyTcTByeT YeTKOE NOHMMaHME NOHATUA PONbKIopa, Kyga OTHOCATCS Kak
nuTepaTypHble, Tak N XyaoXecTBeHHble nponsseneHus. B KonseHummn APOUC n Tunosom
3akoHe TyHUca npegycMoTpPeHO, YTO hONbKNOP BKAOYAET M Hay4YHble paboTbl. BONbWNHCTBO
N3 yKa3aHHbIX 3aKOHOB NPU3HAKOT «MNPOM3BEAEHMS NO MOTMBaM POSIbKIIOpa» B KAa4ecTBe
OTAENbHOM KaTeropum NnpovsBeaeHni, Ansg UCNoib30BaHNA KOTOPbIX B KOMMEPYECKMX LiensiX
TpebyeTca ogobpeHne KOMNEeTeHTHOro opraHa®’.

PopmanbLHOCTb

KOpugunyeckun cnoBapb briaka onpegensieT hopmanbHOCTb Kak MENKOE NpakTUdecKoe
AENCTBME, KOTOPOE, HECMOTPS Ha €ro KaXyLLytoCsl HE3HAYUTENBbHOCTb, 0BbIYHO HEe06X04MMO
NPeAnpUHATL A58 JOCTUKEHNSA onpeaeneHHoro NpaBoBoro pesynbtara. B KoHTekcTe
aBTOPCKOro npaea TepMUH «hopmanbHOCTb» 0603Ha4YaeT npoleaypHoe unm
agMuHUCTpaTnBHOE TpeboBaHue, Hanpumep, TpeboBaHne pasmeLleHns yBegomneHns oo
aBTOPCKOM npase, NpeaoCTaBneHns KONui nNn perncTpalmmn, KoTopoe A0MKHO ObiTb
BbINOSIHEHO B Ka4eCTBE YCNOBUs ANsi NpnobpeTeHns aBTOPCKOro npasa Uin CMeXHbIX Npas,
NONb30BAHUSA VMU UMM UX OCYLLEECTBNEHMUSA (BKIIOYast 06ecrneyeHHOCTL NPaBoBoii caHKLmeir)®e.
B cooTtBeTcTBUMN C BepHckol KoHeseHyuel 06 oxpaHe numepamypHbIX U XyOOXeCcmeeHHbIX
npoussedeHud 1971 r., CornaweHnem BcemmnpHon Toproson opraHusauum (BTO) no Toprosbim
acrnekTtam npas uHtennekTyansHon cobcteeHHocTn 1994 r. (Cornawennem TPUMC),
Horosopom BOWC no asTopckomy npasy u Jorosopom BONC no ncnonHeHuam u
poHOrpammam, nNofb3oBaHNe nNpaBamMm U UX OCyLLEeCTBIIEHNE HE CBA3aHbI C BbINOIHEHNEM
kakux 6bl TO HU BbIno dopmanbHocTeir®®.

FeHeTHM4Yeckn maTtepuan

TunoBble NONOXEHMS ONSA HAaUUOHAamNbHbBIX 3aKOHOAATENbCTB 00 OXpaHe BbIpaXkeHW OOonbKopa oT
HE3aKOHHOIO MCMOMb30BaHWS U ApYrnx HaHocsAwmx ywepb agencrteun, 1982 r., Yacts |, nyHkTbI 5-7.
My6nukauus BOUC «PykoBoactso BOUC no porosBopam B 06nacty aBTOpCKOro npaea v CMEXHbIX Npas,
aAMUWHMCTPaTMBHOE ynpasreHue KoTopbiMu ocyllectensieT BOMC, n Mnoccapuii TEpMUHOB MO aBTOPCKOMY
npasy U CMeXHbIM npasam»’ cTp.290.

MyHkT 2 ctaTbu 5 BepHckon KonseHumm, nyHkT 1 ctaten 9 Cornawenus TPUNC, nyHkt 10 ctatemn 25
Horosopa BOUC no aBTopckomy npay u ctates 20 [JloroBopa BOMC no ncnonHeHuam n poHorpammam.
Cwm. PykoBoacteo BOMC no gorosopam no aBToOpCKOMY MpaBy U CMEXHbIM NpaBaM, adMUHUCTPaTUBHOE
ynpasneHue kotopbiMu ocyectenseT BOUC, n Mnoccapuin TepMUHOB, OTHOCSALLIMXCA K aBTOPCKOMY MpaBy v
CMeXHbIM npasam’ cTp. 291.
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B cooTtBeTcTBUM CO cTaThen 2 KoHeeHyuu o buonoaudeckom pa3Hoobpasuu 1992 r. TepMuH
«FeHEeTUYECKUA MaTepuarn» o3HavaeT «bon MmaTepman pacTUTENbHOTO, XXMBOTHOrO,
MUKPOBHOIO 1 MHOrO NPOUCXOXAEHUSI, coaepXKaLumi yHKLMOHanNbHbIE €ANHNLbI
HacnegcTBeHHOCTM». Kpome Toro, BbiCKa3biBanocb NpeanoXeHne o ToM, YToObl TEpMUH
«reHeTUYeCKUn maTepman» NOHNUMAancsa «Kak Matepuan n3 kakoro 6bl TO HM 6bIno
BMONOrMYECcKoro NCTOYHNKA, B KOTOPOM €4UHWLbI HACNEeACTBEHHOCTIN OKa3blBalOT BAUSHUE NN
BbINOMHSAOT PYHKLMMU» .

FeHeTU4Yeckne pecypchbl

B cooTtBeTcTBUM CO cTaThen 2 KoHeeHyuu o buonoaudeckom pa3Hoobpasuu 1992 r. TepMuH
«FeHeTNYeCcKMe pecypcehbl» 03HavYaeT «reHeTUYeCKUn MaTepuan, NnpeacTaBnsowmnmn
GaKkTUYECKYHO UK NOTEHLMANbHYI LLEHHOCTb».

B ctatbe 1 peweHus Ne 391 AHdckozo coobuwecmea om 1996 2. o pexxume docmyna K
2eHemu4yecKuM pecypcam [aeTcs LWMPOKOoe onpeaeneHne «reHeTUY4ecknx pecypcoB»: «BeCb
Buonornyecknin maTepuan, KOTOpbl COAEPXKUT rEHETUYECKYI0 MHOPMaLMIO, UMEIOLLLYIO
peanbHYy0 U NOTEHLMANbHYI LLEHHOCTb>.

B Moccapun MNMpoaoBonbCTBEHHOM U CeNbCKOX03ANCTBEHHON opraHusauum (PAO) no
PbIGONOBCTBY 3TOT TEPMUH ONpeaenseTcs Kak «3apobllleBas nrna3ma pacTeHum, XNBOTHbIX
MW Opyrvx opraHM3moB, CoAepallas nonesHble CUMBOIbI, UMEILLME AENCTBUTENBHOE UM
noTeHumnanbHoe 3HadyeHne. B ogomaluHeHHbIX BUAax 3TO CyMMa BCEX FeHETUYECKMX
KOMBWHAaLWI, MONYyYEHHbIX B MPOLIECCE 3BOMOLN».

B Apyrnx npaBoBbIX AOKYMeHTaXx Npu CCbifike Ha reHeTn4eckmne pecypcbl UCNOJ1b3YHOTCA
pas3nnyHble TEPMUHDbI:

B ctatbe 2 MexdyHapodHozao dozosopa PAO o pacmumesibHbIX 2eHemMU4YeCKUX pecypcax,
ucrnonib3yembix 0ns npouzeodcmea rnpodoeosibemaeusi U 8e0eHuUs cesibekoz2o xo3sticmea 2001 r.
«pacTUTENbHbIE FEHEeTUYECKNEe PecypChl» 03HAYaroT «Ntobon MaTepman pacTUTenbHOro
NPOMCXOXAEHNS, BKINOYasa penpoayKkTUBHbIN 1 BereTaTMBHbIM NOCa40YHbIN MaTepuan,
coaepXawmnin pyHKLMOHanNbHblE eaNHULIbI HACNeaCTBEHHOCTU .

B ctatbe 2 MexdyHapodHo20 Kodekca nosedeHus 0t cbopa u nepedayu 3apo0biuiesol
rnasmbl pacmeHut PAO (1993 r.) pacTuTenbHbIE FTEHETUYECKNE PECYPChI ONPeaensatoTCca Kak
«PEenpPOAYKTUBHbIN UMW BEreTaTUBHbLIA NOCAA04HbIN MaTepman pacTeHNn».

B nyHkTe 1 a) ctatbn 2 MexdyHapodHoeo rpoekma ®AQO 1o pacmumersibHbIM U 2eHemu4ecKuM
pecypcam (1983 r.) 3TOT TEPMUH ONpPeAenseTcs Kak «penpoayKTUBHbIA UM BEreTaTUBHbIN
NOCado4HbI MaTepumarn CrneayloLnx KaTeropui pacTeHuin: i) ncnonb3yemble KyrnbTUBMPYEMbIe
BMAbl (copTa) n BHOBb pa3paboTaHHble BUAbI; ii) ycTapeslume copTa; iii) npumMuMTUBHBLIE CopTa
(MecTHble copTa); V) AMKMEe U COPHUKOBLIE BUAbI, MMetoLmne 6rmskoe poACTBO C
KyNbTUBMPOBaHHLIMM BUAAMK; U V) cneumanbHble reHeTndeckne onapl (BKoYas anunTHble
POHAbI M AEUCTBYIOLLMNE NINHUM CENEKLMOHEPOB U MYTaHTbl)». MeXayHapOoaHbIN NPOEKT He
COAEPXKUT CCbINOK Ha «(PYHKLUNOHAmNbHbIE €AMHULbI HAaCNEeACTBEHHOCTM .

B opyrux ropuanyeckmx AoKyMeHTax B 06n1acTi MHTENNeKTyanbHom cobCTBEHHOCTM 3TOT
TEPMMH HEe UCMONb3YETCs, a UMEKTCH CCbINKM Ha «buonornyeckuin matepuan». B [Jupekmuse
Eeponelickozo cor3a o ripasosoli oxpaHe buomexHonoau4deckux usobpemeHut 1998 r. oH

7 OokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenuus reHeTu4eckmx pecypcoB B KoHBeHLuK 0 Bruonorniyeckom

pa3Hoo6pasnu 1 ee B3aMMOCBSI3b C (PYHKLIMOHAMNbHLIM MEXAYHapOAHLIM PEXUMOM [0CTyrNa U COBMECTHOTO
Nosib30BaHWs BbIrogamu), cTp. 8.



WIPO/GRTKF/IC/25/INF/7
MpunoxeHwue, cTp. 20

onpeaensieTcs kak «matepuar, CogepxaLlmin reHeTUYeckyto MHpopMaL Mo U CNOCOBHbIA Ha
CaMOBOCMNPOM3BOACTBO WU BOCMPOU3BOACTBO B BMOMOrMYEeCcKor cucteme».

B cooTtBeTcTBUM C KoOekcom DedeparbHbix rpasusn CLUA Guonormdeckuin matepuan BktodaeT
«Marepuar, cnocobHbIN Ha NPAMOE UM HENPSMOE CaMOBOCMPOU3BEAEHNE».

B cooTBeTcTBMM CO cTaTben 2 KoHgeHyuuU o buonoaudeckom pa3Hoobpasuu 1992 r.,
Buonornyeckme pecypcbl «BKITHYAKOT reHETUYECKNE PECYPCbI, OPraHn3Mbl UK UX YacTw,
nonynsumMm unu nodble apyrne GMoTMYeckne KOMNOHEHTbI AKOCUCTEM, UMeEIOLLIME (DaKTUYECKYHO
NN NOTEHUManNbHYO MNOMEe3HOCTb UK LIEHHOCTb ANS YenoBeyecTBa».

Hacnepwue (KopeHHbIX HapoaoB)

TepMUH «Hacneamne KOpeHHbIX HAapOAOB» (M NPOYMX HAPOOOB) UIK «KyNbTYPHOE Hacneave
KOpPEHHbIX HapoaoB» B LIESIOM OTHOCUTCS K TOMY, Y4TO onucbkiBaeTcs B [lpoekme npuHyunos u
PYKOBOOAUWUX yKa3aHUU Mo oxpaHe Hacrnedusi KopeHHbIx Hapodos 2000 r., paspaboTaHHOM
Mpenceparenem-goknagymkom NogkomMmccum No NOOLLPEHMIO U 3aLLMTe NpaB YenoBeka
r-xomn Qpukon-Upan faac. B nyHkTax 12, 13 n 14 PykoBoasLwmnx ykasaHui cogepxarcs
onpegenexHuns.

MyHKT 12 rnacuT: «<Hacneame KopeHHbIX HapOAOB HOCUT KOMMEKTUBHBIN XapakTep U COCTOUT 13
BCEX 0OBLEKTOB, AOCTONPMMEYaTeNbHbIX MECT U 3HaHUIN, B TOM YUCIE S3bIKOB, OCHOBHbIE
CBOWCTBA MK UCNOMb30BaHWe KOTOPbIX NepeaeTcsi U3 NOKONEeHNs B MOKONEHNe 1 KOTopble
paccmaTpuBaloTCA Kak Hepa3pbiBHO CBA3aHHbIE C onpeaeneHHbIM Hapoaom nubo ero
Tepputopven TpaguunoHHOro NpMpoaAoNoNnb30BaHns. Hacnegme KOpeHHbIX HApoa4oB Takke
BKITlO4aeT 00BbEKTLI, AOCToNpMMeYaTernbHble MecTa, 3HaHUA, a Takke nutepaTypHble Unu
XyO0XXeCTBEHHbIE MPOU3BEAEHMS 3TUX HAPOA0B, KOTOPbIE MOTYT BbITb CO34aHbl U BHOBb
obHapyxeHbl B 6yayLiem Ha ocHoBe ux Hacneamsi». MNMyHkT 13 rmacut: «Hacnegue KopeHHbIX
HapoJoB BKIIOYaET BCe ABWKUMbIE KyNbTYPHbIE LLEHHOCTU, KOTOPble onpeaeneHbl B
cooTBeTCTBYIOLWMX KOHBeHUMsaX KOHECKO; Bce BMAbI NUTEpaTypHbIX UK Xy40XKECTBEHHbIX
Npou3BedeHN, TakNX Kak My3blka, TaHLbl, NECHW, LepeMOHUN, CUMBOSbI U 3HAKW,
noBecTBOBaTeNbHbIE N MO3TUYECKNE NPOU3BEAEHUS, a TaKkke BCe (DOPMbl JOKYMEHTUPOBAHWS,
npuvHagnexawue KOpeHHbIM Hapogam Uiy BbIMOSTHEHHbIE UMKW; BCE BUAbI HAY4YHbIX,
CerbCKOXO3ANCTBEHHbIX, TEXHNYECKNX, MEAULIMHCKMX, SKONOrMYECKNX 3HAHUA U 3HAHUN,
CBSA3aHHbIX C BUopa3HoobpasmeM, BKIIoYas MHHOBALMM HA OCHOBE 3TUX 3HAHUN, KYNbTypHbIE
copTa, fleKapCTBEHHbIE CpeacTBa U MeAVKaMeHTbI U BUAbI NCNONb30BaHUA dnopbl U hayHbl;
HeABWKMMble KyNbTypHblEe LEHHOCTU, TakMe Kak CBSLLEHHble MecTa KynbTypHOro, NpupoaHOro un
NCTOPUYECKOrO 3HA4YEeHUSA N MecTa 3axopoHeHun». [yHKT 14 rnacut: «Kaxabln anemeHT
Hacnegusa KOpeHHbIX HapogoB MMeET Bnagesnsues, KOTOPbIMU MOTYT ABMASATLCA HApoZ B LiENOM,
oTAenbHasi CeMbs UNU KnaH, obbeanHeHne unu obwuHa, NMbo oTaenbHbIE Nuua, KoTopble
NpoLLnKY cneunanbHoe obyyeHre Unn NHMLMaUmMIo AN Toro, YTobbl BbICTYNaTh B Ka4YecTBe
Takoro poga xpaHutenewn. BnagenbLbl Hacneausa AOMKHbI ONPeAenaTbCA B COOTBETCTBUN C
obblvasaMu, 3akoHaMuM 1 NPaKTUKOM CaMUX KOPEHHbIX HapoaoB». B uensx HacToawmx
PykoBogsaLmMx yKkazaHuUn «KynbTypHOe Hacreame KOPeHHbIX HApOA4oB» 03HavYaeT BCe 0ObeKTh,
CO3[1aHHble, BOMNSOLLEHHbIE U NPON3BEAEHHbIE Kak B MaTepuarnbHON, Tak U B HeMaTepuansHon
dopmMe, KOTOpble COCTOAT U3 XapaKTEPHbIX ANIEMEHTOB KyIbTypbl KOPEHHOrO HapoAa U KoTopble
pa3pabaTbiBalOTCS N COXPaHATCS 3TUM HapoAoM NGO oTAEenNbHbBIMU ero NPeacTaBUTENAMN,
ecrnv npou3sefeHve oTpaxaeT TPaanULMOHHbIE BbipaXXeHUs 3TOro Hapoga B obnactu
nuTepaTypsbl, Xy4OXXEeCTBEHHOIro TBOPYECTBA UIMKM HaykW. Takne co3faHHble, BOMNSMOLLEHHbIE U
npousBefeHHble 0ObEKTbI BKNOYAOT NPAKTUKY, BOCMPOU3BEAEHUE, BbipaXKeHWe, a TakkKe
MHCTPYMEHTbI, 06bEeKTbI, apTedakTbl, 4OCToNpUMeYaTenbHble MecTa U CBSA3aHHbIE C HUMU
KynbTypHbIE MPOCTPaHCTBA, KOTOPbIE NPU3HaHbI KOPEHHBbIMWM Hapog4amu 1 OTAENbHBIMU UX
npeacTaBuUTENS MU Kak YacTb MX KyNnbTypHOro Hacneams. OHY Takke BKIIOYaloT 3HaHUS,
BO3HVKaOLMe B pesynbTaTe UHTENNEKTyanbHON U MHTYUTUBHOW AEATENbHOCTU B
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TPaaNLMOHHOM KOHTEKCTE, B TOM YMCME HOY-Xay, HaBbIKM, NHHOBaLUK, NPaKTUKa 1 MO3HaHUS,
COCTaBMSAOLLME HYacCTb CUCTEM TPAAULMOHHBIX 3HAHWI, A TaKke 3HaHWS, BOMMOLLEHHbIE B
TPaAMLMOHHBIX YKNaaax XuU3HN KOPEHHOro Hapoda unu cogepxalymecs B kKogumumpoBaHHbIX
cucTemax 3HaHuK, KOTopble NepeaarnTcsa 13 NOKoNeHns B nokoneHne. KynbTypHoe Hacnegue,
nepegaBaemoe 13 NoKONeHMs B MOKOSIEHNE, NOCTOSHHO BOCCO34aeTCA KOPEHHbIMU Hapo4amu B
KayecTBe peakunm Ha U3MEeHeHus1, NpomnsoLleaLlime B Ux cpeae, n B3auMocBA3M C NpMpoaon n
COBCTBEHHON UCTOPUEN, YTO POPMUPYET Y HUX OLLyLLIEHNE CaMODbITHOCTU U
npeemcTBeHHoCTU' .

KopeHHble 1 MeCTHbIe OOLUUHbI

TepMUH «KOPEHHbIE U MECTHbIE OOLUMHBI» ABNAETCS NPEAMETOM LUMPOKOrO OOCYXAEHUS 1
ncecnegoBaHns. YHMBEPCAnNbHOro, CTaHAAPTHOro onpeAeneHnsa TepMnHa «KOpPeHHbIE U
MeCTHble OBLUMHBI» He cyllecTByeT. QTOT TEPMUH Ucnonb3yeTtcs B KoHgeHyuuU o
buornozuyeckom pasHoobpasuu 1992 r. Hanpumep, ctatbs 8(j) onpeaenseT, uyto «Kaxgas
HoroBapusatoLasca CTOpoHa, HACKOIbKO 3TO BO3MOXHO U LiernecoobpasHo:

(j) B cooTBETCTBUM CO CBOMM HaLMOHaNbHbIM 3aKOHOL4ATENBCTBOM ObOecnevmBaeT yBaxeHue,
COXpaHeHue 1 nogaepxaHne 3HaHUN, HOBOBBEAEHUI N NPaKTUKN KOPEHHBIX U MECTHbIX OBLLMH,
OTpaxarLLmX TPaANLMOHHbIN 06pa3 XXM3HW, KOTOPbIE NMEIOT 3Ha4YeHNe Ansi COXPaHEHUS U
YCTOMYMBOrO UCNONb30BaHust Bruonormyeckoro pasHoobpasusi, cnocobcTByeT ux 6onee
LLUIMPOKOMY MPUMEHEHMIO C 0400PEHNsI U NPU y4acTUM HOCUTENeN TakMx 3HaHUn, HOBOBBEAEHWN
M NPaKTUKKM, a Takke NooLpsieT COBMECTHOE NOSb30BaHMe Ha cnpaBeasiMBON OCHOBE
BbIrOA4aMu, BblTEKAOLWUMN N3 NPUMEHEHUS TakUX 3HAHUA, HOBOBBEAEHWIN N NPAKTUKK; ...».
ToT XXe cambli TEPMUH UCNonb3yeTcs B Ha2oliCKoOM rnpomokorse peaynuposaHus docmyna K
2eHemu4YyeCcKUM pecypcam U COBMECMHO20 UCIo/1b308aHUsI Ha cripagednugol U pagHol OCHoge
8b1200 om ux npumeHeHusi K KoHeeHyuu o 6uonoaudyeckom pazHoobpasuu (2010 r.).

B KoHBeHuuun o 6uonornyeckom pasHoobpasum 1992 r. TEpMUH «KOPEHHbIE N MECTHbIE
OGLMHBI» MCNONb3yeTCHa NPU NPU3HaHUN OOLLMH, KOTOPbIE MMEIOT LaBHIOK CBS3b C 3EMNAMU U
BOJAMM, Ha KOTOPbIX OHW NMPOXWBAIOT MM KOTOPLIMU MOMb3YOTCA» 2. MeCTHble 0BLMHLI MOTYT
ObITb ONpeaeneHbl Kak «HaceneHne oTAeNbHOro 3KOMOrM4YeCcKoro pamoHa, Ybe CyLLEeCTBOBaHNE
MOSIHOCTLIO UMM YACTMYHO HaNPSMYLO 3aBMCUT OT BropasHoobpasns paioHa 1 TOBapoB 1 yCnyr
SKOCUCTEMbI U KOTOpPOE B pe3yrbTaTe 3TON 3aBUCMMOCTU paspaboTtano nnv npnobpeno
TPaaMUMOHHbIE 3HAHWS, BKIOYas oepMepoB, pblIO0NOBOB, CKOTOBOAOB, ObuTaTenel necos 1

/J,p.>>73

TepMUH «MeCTHble OOLLMHbI» UCNONb3yeTCsl B AOKYMEHTax «Bknag cTpaH-eQuMHOMbILLNEHHUL, B
MPOEKT cTaTen No oxpaHe TpagMLUMOHHbIX BblpaxeHun kynbtypbl» (WIPO/GRTKF/IC/19/9) n
«Bknapg cTpaH-eQUHOMBILLNEHHWL, B MPOEKT CTaTeln No oxpaHe TpaguUNOHHbIX 3HAHUI»
(WIPO/GRTKF/IC/19/1). NyHKT 2 cTaTtbn 2 0601X AOKYMEHTOB rnacuT: «B Lenax HacToswwen
CTaTbl TEPMUH «MECTHbIE OOLLMHbI» BKITIOYAET MOy Knaccudukaumio coumnanbHON n
KynbTypHON camMobbITHOCTM rocygapcTBa-yrneHa, Kotopas onpegeneHa BHyTPEHHUM
3aKOHO4ATENbCTBOM».

OTOT TepMuUH Takke ucnonbsyetca B MexdyHapodHom dozosope NpodosoriscmeeHHOU U
cenbckoxossticmeeHHoU opaaHusauyuu (DAO) o ceHemu4ecKux pecypcax pacmeHul 0ns
rpoussodcmea rpodo8oribcmeus U 8e0eHUs cesibCko2o xosstcmea. MyHKT 1 ctaTbn 5
onpegenseT, 4Yto «Kaxgasa Jorosapusatowiasca CTOpoHa ... B YaCTHOCTU, B Hagexatmx

7 «HoOpMOTBOPYECTBO: NPUOPUTETHBIE HaNpaeneHus GyayLen HopMoTBopYeckoi aesTensHocTi. O63op

npoeKTa NPYHUMMOB U PYKOBOASILLMX YKa3aHWI MO OXpaHe Hacneams KOPeHHbIX HapoaoB», pabounii LOKYMEHT,
npeacTaBneHHbIN Mo3o Mokota n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 nioHst 2006 r.

[MoHATME «MeCTHble 06WMHbI», CnpaBoyHasi nybnukaums, nogrotorneHHas CekpetapuatoM [NocTosiHHOro
dopyma no Bornpocam KOpeHHbIX HapoaoB Ans CeMuHapa 3KCnepToB Mo pa3yKpPYMHEHUO AaHHbIX
(PFI1/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.

72

73



WIPO/GRTKF/IC/25/INF/7
MpwunoxeHwue, cTp. 22

cny4vasx: ... (d) cogencTByeT CoOXpaHeHMIo in-situ AMKUX OpM KynbTYPHbIX PAaCTEHUA U AUKUX
pacTeHun Ans Npon3BoACcTBa NPOAOBOMLCTBUSA, B TOM YKUCIE B OXPaHSEMbIX paioHax nyTem
noadepXku, cpeam Npoyero, yCUmm KOPEHHbIX U MECTHbIX OBLLUMH...». TepPMUH «MeCTHbIE U
KOpPEHHble 06LWUHbI» ncnonb3yeTcsa B NnyHKTe 1 ctatbun 9: «[JoroBapusatowmecss CTOPOHbI
MPU3HaIOT TOT OFPOMHbIV BKNad, KOTOPbIA BHOCAT M ByAyT Brpeab BHOCUTb B COXpaHeHue 1
pasBUTNE FreHEeTUYECKUX PECYPCOB pacTeHWU, KOTOpble COCTaBMNAT OCHOBY 4115 NPOM3BOACTBA
NPOAOBONBLCTBUSA U CENbCKOXO3ANCTBEHHOM NPOAYKUMM BO BCEM MUPE, MECTHbIE U KOPEHHbIE
06LWKHbBI M hepmepbl BCEX PETMOHOB MUPA...». TEPMUH «MeCTHble OOLLMHbI» UCMNOMb3yeTcs B
nyHkte 1 ctatbn 5: «Kaxxgas [loroeapueatowasica CTopoHa, B YaCTHOCTW, B HaANeXallmx
cny4vasx: (C) okasblBaeT cogencTBME UM NOAOEPXKKY YCUIMaM doepmMepoB U MECTHbIX OBLLMH,
HanpaBneHHbIM Ha pauMoHanbHOE NCMOMb30BaHNE N COXPaHEHME B XO3AWCTBAX MX
pacTUTENbHbIX FTEHETUYECKMX PECYPCOB AN NPON3BOACTBA NPOAOBONLCTBUSA U BeAeHUS
CENbCKOro X035NCTBRA....».

B opyrux ropuanyeckmx AOKyMeHTax MCMosb3yloTCa ApYyrne TEPMUHbIL: TEPMUH «MEeCTHas unu
TpaauumnoHHasa obLunHa» ncnonbadyetcst B CeakornmyHOCKOM rpomokosie 0b oxpaHe
mpaduyUOHHbIX 3HaHUU U 8bipaxeHuli ¢ponbknopa (2010 r.) AdpprkaHCKOM permoHanbHom
opraHu3aumm uHtennektyansHon cobcreseHHocTn (APOWUC). TyHKT 1 cTaThu 2 onpepenser,
4yTO «ObWUHa», ecriu Mo Mo380ssieMm KOHMeKcm, eko4aem e cebss MecmHyro unu
mpaduyUOHHYH OBLWUHY> .

B ctatbe 1 peweHus Ne 391 AHdckoeo coobwecmea om 1996 2. o pexume docmyna K
eeHemu4veckum pecypcam 1996 r. TepMUH «KOpEHHOE, adpo-amepuKaHCKOe Un MecTHoe
coobLLeCcTBO» ONpefensieTca Kak «rpynna nogen, Ysu coumanbHble, KyNbTYpPHbIE U
SKOHOMMYECKME YCITOBMS OTNIMYAIOT €€ O APYrMX CEKTOPOB HaLMOHANbHOWM O6LWMHbI, KOTOpas
pernameHTMpyeTcst NONHOCTLIO UMM YaCTUYHO ee COOCTBEHHbIMI 0OblHasiMy UK TpaguUMsIMU,
nnbo cneumanbHbIM 3aKOHO4ATENBLCTBOM, U KOTOpPas HE3aBUCUMO OT ee NPaBOBOro cTaTtyca
COXpaHsieT CBOM COOCTBEHHbIE CoLManbHble, SKOHOMUYECKUE, KYTNTbTYPHbIE U NONMUTUYECKNE
WHCTUTYTbI, MO0 MX YacTb».

B ctatbe 7.1l BpemeHHoro sakoHogatenosHoro akta bpasunuum, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHas obLWmHa» onpeaensaeTcs Kak «rpynna nogen, BKNovas NoTOMKOB YNeHOB
obwmH Knunomby, oTnmyatoLlascs CBOUMM KynbTYPHbIMU YCNOBUAMU, KOTOpas TPaguLMoHHO
OpraHvM3oBaHa Ha NPOTSXKEHUN NOCnefoBaTENbHbIX NOKONEHUN U UMEET CBOUN COBCTBEHHbIE
o6bl4amn, coXxpaHasa CBOM COLMaribHO-39KOHOMUYECKNE NHCTUTYThI».

UcKoHHBbIe 3HaHuA

VCKOHHBIMW 3HAHUAMU ABNSAOTCA 3HAHWUS, HOCUTENSAMW U NOJb30BaTENSAMU KOTOPLIX SABMSAOTCS
«KOpPEHHbIe» OBLLMHbI, HAapoAbl M HauuW. B Takol TpaKTOBKE «MUCKOHHbIE 3HAHWUSI» O3HaYaloT
TPaAULUMOHHbIE 3HAHWUSI KOPEHHbIX HapoaoB. Taknm 06pa3oM, MCKOHHbIE 3HAaHUS BXOOAT B
KaTeropuio TpaanLUMOHHBIX 3HaHUI, MPU 3TOM TPaAULIMOHHbIE 3HAHWUS He 06A3aTeNbHO
ABMSATCA UCKOHHbIMU. OHAKO 3TOT TEPMUH TaKxKe UCMOoNb3yeTcs Ans 0603HaYEHMS 3HAHWUA,
KOTopble camu Nno cebe ABNAKTCA «MCKOHHBbIMU». B Takol TpakToBKe TEPMUHbI «TPaAULIMOHHBIE
3HaHWA» U «UCKOHHbIE 3HaHWS» MOTYT BLICTYNaThb Kak B3anMo3aMeHsiemble’”.

KopeHHble Hapoabl

TepMUH «KopeHHble Hapoabl» SBNAETCS NPEeAMETOM LUMPOKOro 06CyXaeHMs 1 CCrneaoBaHus.
YHuBepcanbHoro, CTaHAapTHOrO ONpeaeneHnsl 3Toro TepMUHa He CyLLIeCTBYeT.

™ Cm. OTyeT BOMC 0 M1ccusix no yCTaHOBMNEHMI0 PaKTOB, KaCaloLLMXCH UHTENNEKTYanbHON COBCTBEHHOCTH 1

TPaOUUMNOHHbLIX 3HaHWUK (1998-1999 rr.), 03arnaBneHHbIN «Hyxabl 1 YasgHUSA HOCUTENEeN TPaaULMOHHbBIX 3HAHWI
B 06nacTn nHTennekTyansHon COGCTBEHHOCTU», CTP. 23. CM. Takke CNMCOK 1 KpaTKoe TEXHNYeCcKoe
NOSICHEHWNE Pas3nnYHbIX OPM, B KOTOPbIX MOXHO HaNTK TpaamumoHHble 3HaHus (WIPO/GRTKF/IC/17/INF/9),
NyHKT 41 MNpunoxeHus.
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Heknapayus OpeaaHusayuu O6beduHeHHbIX Hayul o npasax KopeHHbIx Hapodos 2007 T.
NPU3HaeT paBHblE NpaBa YenoBeka KOPEHHbIX HAPOAOB OblTb CBOOOAHBIMM OT KyNbTYpPHOMN
ANCKPMMUHALMM U CTPEMUTBLCS COAENCTBOBATbL B3AUMHOMY YBaXKEHUIO U FAPMOHUYHbBIM
OTHOLLUEHUSAM MeXAY KOPEHHbIMU Hapogamu n rocygapcteamu. OgHaKo B HEW OTCYTCTBYET
onpegeneHne «KOpPeHHbIX HapoaoB».

OnuncaHne NOHATUSA «KOpeHHble» B ViccneaosaHum npo6rnemsl AUCKPUMUHALUNA B OTHOLLIEHUN
KOPEHHOro HaceneHusl, NoAroToOBNEHHOM creLmanbHbIM AoKNnag4nMkoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpmBaeTcst MHOrMMM KOPEHHbLIMW HapoAaMu U UX NpeacTaBUTENbCKUMU
opraHu3auvsMmn B Ka4ecTBe npuemremoro paboyero onpeaenenuns. B naHHom WccnemosaHum
KOPEHHble OBLLMHBI, HAapoAbl U HaLUW NOHUMAIOTCS Kak «Te, KOTopble, UMest UICTOPUYECKYHO
NPEeeMCTBEHHOCTb C 0OLLECTBaMM, KOTOPbIE pa3BUBaNCb Ha UX TEPPUTOPUNAX A0 Nepuoaa
3aBOEBaHUS U KOJNOHU3aLMM, CHMTAIOT Ce0sl OTNIMYHBIMUY OT APYrMX CEKTOPOB 06LLECTB, KOTOpble
B HacTosILLLee BpeMsi FOCNOACTBYIOT B 3TUX CTpaHax Unm nx yactax. OHM COCTaBnsoT B
HacToslLLiee BPeMs He JOMUHMPYIOLLME CEKTOPbI OGLLECTBA U NOSMHbLI PELUMMOCTUN COXPaHATb,
pa3BuBaTb U NepeaaBaTtb OyAyLIMM NOKONEHUSIM CBON MCKOHHbIE TEPPUTOPUM U CBOIO
3THMYECKYI0 CaMOBbITHOCTb B KA4eCTBE OCHOBbI A1 MPOAOIPKEHUS] CBOETO CYLLLECTBOBAHUS Kak
Hapo/0B, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHLIMU OCOBEHHOCTSIMM,
coumanbHbIMM UHCTUTYTaMK U NPaABOBbLIMU CUCTEMaMMU».

Cratba 1 KouBeHumn MOT 0 KOpeHHbIX Hapogax U Hapoaax, BeayLimx nneMmeHHon obpas
XM3HM B HE3aBUCUMbIX CTpaHax, rnacut, 4to KoHBeHUus pacnpocTpaHsaeTcs:

«(a) Ha Hapopgpl, BegyLume nrnemeHHor o6pas XX13HN B He3aBUCUMbIX CTpaHax, coluarnbHble,
KYNbTYPHbIE Y 9KOHOMUYECKME YCIOBUS KOTOPbIX OTNNYAIOT UX OT APYrUX rpynn HaumoHanbHoro
coo0bLlecTBa 1 NOMOXeHNEe KOTOPbIX PErynmpyeTcsl NONHOCTLI0 UMW YaCTUYHO KX
COGCTBEHHBIMY 0ObIMAsMM UNK TpaaULMSAMM, UNK crielnanbHbIM 3aKOHOAATENBCTBOM;

(b) Ha Hapoabl B HE3aBUCKMbIX CTpaHax, KOTOpble paccMaTpMBatloTCs Kak KOPeHHbIe BBMAY
TOro, YTO OHU SABMAIOTCS NOTOMKaMU TEX, KTO HACENsN CTpaHy unm reorpadguyeckyto obnacTb,
YacTbto KOTOPOW SIBMSIETCS JaHHas CTpaHa, B MEPUOA €€ 3aBOEBAHNSA UMW KOMOHM3aLUuUW Unu B
Nepuos YCTaHOBMEHWUS CYLLLECTBYIOLLMX FOCYAAPCTBEHHbIX FPpaHuUL, U KOTopble, HE3aBUCKMMO OT
MX NMPaBOBOrO NMOMOXEHWS!, COXPaHSIOT HEKOTOPbIE UM BCE CBOM coumarnbHble, SKOHOMUYECKME,
KyTbTYPHBIE W MONUTUYECKNE UHCTUTYThI» .

B Cnuncke cokpalleHuin n rmoccapumn TepmmHoB MNMporpammel OOH no okpyxatowlen cpege
(FOHETT) cogepxutca cnegytowee onpeaeneHne «KOpeHHOro Hapoaa/HapoaoB»:
«YHuBepcanbHoro, CTaHA4apTHOro onpeaeneHns aToro TepMmuHa He cyulectsyeT. OBbIYHO
CUMTAETCS, YTO 3TOT TEPMMH BKIIOYAET YNEHOB KyNbTYPHbIX FPYMN U UX NOTOMKOB, KOTOpPbIE
MMEKT UCTOPUYECKYHO MPEEMCTBEHHOCTb UIK CBSA3b C ONPeAENeHHbIM PETMOHOM UMK YacTAMM
permoHa, KoTopble HaCensaT UM paHee Hacensanm 3ToT PerMoH 4O ero nocrneayoLen
KONMOHM3auun nunun 3axeaTta NMbo Hapsay C APYrMMU KynbTYPHbIMU rpynnamMmn B Xoae
opMUPOBaHUA HALMOHANbHOIo rocygapcTea, NMbo NpoXxmBann He3aBnUCUMO 1 Gbinn No
OonbLUen YacTy U30NMPOBaHbI OT BIUSIHUS YTBEPXKOAEMOro HaluMoHanbHbIM rocyaapCTBOM
PYKOBOACTBA, M KOTOPbIE B 3TUX YCINOBUSAX COXPaHUIK, NO MEHbLLEN Mepe YaCTUYHO, CBOU
cneumduyeckme A3blKoBble, KyrbTYpPHbIE U COLManbHble/opraHn3aLMoHHbIe 0COBEHHOCTU U 3a
CYeT 3TOro COXPaHSIlOT HEKOTOPYH 060COBNEHHOCTb OT OKPYXKatoLLLEero HaceneHns u
AOMUHMPYIOLLEN KyNbTypbl HALWOHANbHOro rocyaapcTea. TepMUH Takke BKITHOYaeT Hapoabl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HApoAaMm, U Te, KOTOPbIX ApYrie rpynnbl NPU3HaKT
TakoBbIMU» 8.

7 CraTba 1 KoHBeHuun MOT Ne169 o KopeHHbIX Hapogax U Hapogax, BeayLux nnemeHHon obpas Xu3Hu B

He3aBKCUMBbIX CTpaHax.
UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeeTcs Ha:
http://www.unep.org/delc/portals/119/Glossary terms%20 for Negotiators MEAs.pdf
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BceMupHbIi 6aHK Ucnonb3yeT TEPMUH «KOPEHHbIe Hapoabl» B LUMPOKOM CMbICHe Ans
0603Ha4YeHUNst OTAENbHbIX rPYMM, KOTOPbIE B TOW UM UHOW CTEMEHM OTBEYalOT CneayoLmm
XapaKkTepuCTUKaM:

(i) camomaeHTUpMKaums B KA4eCTBE YNIEHOB 0COBOM KOPEHHOW KyNbTYPHOW rpynmbl 1
NPU3HaHWE OCTanbHbIMWN UX NPUHAANEXHOCTM K 3TON rpynne;

(i)  3aBMcMMOCTb rpynnbl OT apeana obuUTaHUA ¢ YETKMMN reorpamnyeckumm
XapakTepUCTMKaMM UNN NCKOHHOM TEPPUTOPUN B paioOHE OCYLLIECTBMEHUS NPOEKTa, a Takke oT
NPUPOLHbIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TUM apeanioM 06UTaHNS 1 TEPPUTOPUEN;

(i)  HanMyue KynbTYPHbIX, KOHOMUYECKNX UITN NONIUTUYECKUX UHCTUTYTOB, OCHOBAHHbIX Ha
06bI4asx 1 OTNNYAKLLNXCA OT COOTBETCTBYHOLLMX UHCTUTYTOB JOMUHUPYIOLLLEro obLecTea v
KynbTypbl; ¥

(iv) Hanuume coBCTBEHHOro A3blka, KOTOPbLIA HEPeaKO OTNMYaeTcs OT 0PULManbHOroO A3blka
[@aHHOW CTpaHbl UMK per1oHa’ .

Monutnka MOCP B oTHOWeEHMN paboTbl C KOPEHHLIMU Hapodamu, paspaboTaHHas
MexayHapoaHbIM (POHAOM CENbCKOX035IMCTBEHHOrO pa3sutusa (MPCP), rmacur, 4to «B
COOTBETCTBUM C MEXOYHAPOLHOMN npa|<T|/1|<0|7178 N B Lensax Hactoswen nonutukn, MOCP byget
ncnonb3oBaTb paboyee onpeneneHme KOPeHHbIX HapoO4OB, OCHOBAHHOE Ha CreayoLmX
KpUTEpPUSIX:

o Gonee paHHee Mo BpeMeH 3acereHre 1 UCNonb3oBaHWe onpeaeneHHon TeppUToOpPuK;

. [0GPOBONLHOE YBEKOBEYMBAHME KYTbTYPHBLIX OCOGEHHOCTEN, KOTOPbLIE MOTYT BKIHOYATb
TaKMe acnekTbl, KaK f3blK, counarnbHasi opraHu3aumsi, penurus u JyXoBHble LLEHHOCTU, PeXUMbI
Npon3BOACTBA, 3aKOHbI Y MUHCTUTYTbI;

o caMouaeHTMdUKaLms, a Takke NpU3HaHne apyrummn rpynnaMmm unm rocyaapCTBeHHbIMN
opraHamu B KayecTBe OTAerbHON OBLHOCTY Nogen; u
o OMbIT CYLLECTBOBAHMSA B YCINOBUSIX NOPabOLLEHUS, MapruHanu3aumm, nmuweHus

COBCTBEHHOCTY, U30MALMN WU AUCKPUMUHALUW» "

B paspabotanHou Nporpammont OOH no okpyxatowen cpege (FOHENM) Monutuke B OTHOLWEHUN
paboThbl C KOPeHHbIMKU HapoaamMn®® roBOPUTCS O TOM, YTO: «...(a) KOPEHHbIE Hapoabl, Kak
nNpaBuno, NPOXUBAOT Ha UCKOHHOW TEPPUTOPUMN C YETKMMM reorpadmyeckumm
XapakTepucTmkamu (MM COXpaHsoT 3aBUCUMOCTb OT Hee); (b) Ha cBoen TeppuTopun 0BbIYHO
COXPaHSIOT 0CObble KyIbTYpHbIE, SKOHOMUYECKNE UMW NONUTUYECKNE UHCTUTYTHI; (C) 0BbIYHO
CTPEMATCS K COXPaHEHMUIO KYNbTYPHbIX, reorpanyecknx u MHCTUTYLIMOHaNbHbIX 0COBEHHOCTEN,
a He K NosiHon accuMunaummn B HaumMoHansHoM obuectse; U (d) oTHOCAT cebsi K KOpeHHbIM
Hapogam unv Hapogam, BeAyLuM nineMeHHon ob6pas Xu3Hu.

7 Cwm. OnepauuonHas nonutuka 4.10 «KopeHHble Hapoabl», BcemnpHbin 6aHk, 2005 r.; [IKOH XeHpuKCeH:

OcHoBHble NpyHUMNbl peanu3auun KonseHumn MOT Ne169, 2008 r.

[daHHas cHocka siBnsieTcst YacTbio onpeaenerHus] KonseHuus MexayHapogHom opraHv3auum Tpyga o
KOpEHHbIX Hapo4ax 1 HapoAax, BeayLwux nremeHHon obpas xum3Hu B He3aBmcuMbIx cTpaHax, 1989 r. (Ne169),
Oeknapaunsa OOH o npaBax kopeHHbIx Hapogos 2007 r., PykoBogsiwme npuHumnsl FTOOHBP, kacatowmecs
BOMPOCOB KOPEHHbIX HapoaoB, 2008 r., MNMocTosHHbIN hopym OOH no Bonpocam KOPEHHbIX HapoaoB (Mpu
OkoHoMu4eckoM n CoumansHom CoBeTe), MexydpexaeHyeckas rpynna nogaepkku no Bonpocam KOpPEHHbIX
HapogoB v NnaH gericteun OOH anst BToporo MexayHapoaHOro 4eCATUNETUSI KOPEHHbBIX HAPOA0B MUpa (CM.
Mpunoxexue I). Te xe kputepumn ncnonsaytotcs PAO B ee NONUTMKE B OTHOLLEHWUN KOPEHHbBIX HapOAoB U
HapOAOoB, BeAyLMX NNeMeHHoN obpas xusHu (MmeeTcs Ha:
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf)

WmeeTca Ha: hitp://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf

NmeeTca Ha: http://www.hreoc.gov.au/social justice/conference/engaging communities/unpan021101.pdf
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HecmoTpsi Ha Hannyme oBLLIMX XapakTepUCTUK, HE CYLLECTBYET €AMHOro 06LLenpu3HaHHOro
onpeaerneHnst KOPEHHbIX HApOAOB, KOTOPOe OTpa3uo Gbl Bce pa3Hoobpasne 3TUX HapodoB.
Kak npaBuno, B kayecTBe OCHOBOMOAratoLLero KpUtepusi Ans onpeaeneHust Toro, SBNSTCS Nn
T€ UMK UHbIE rPYNMbl KOPEHHbIMU UNW BEAYLLMMM NeMeHHoM 06pa3s XXM3HKU, paccMaTpuBaeTcs
NX camonaeHTUUKaLmMs B ka4ecTBe KOPEHHOrO Hapoaa Uiy Hapoaa, BeayLero nieMeHHom
obpa3s Xn3Hu, Hapsay ¢ TakKMMKU APYrMMIN XapaKTePUCTMKaMK, Kak S3blK U reorpadgmyeckoe
NONOXeHNe N CocpeaoTO4EHME.

B 3akoHe lNepy Ne 27811 «O BBEOEHUMN pexMMa OXpaHbl KOMNNEKTUBHBLIX 3HAHUA KOPEHHbIX
Hapo4OoB, NOTYYEHHbIX NOCPEACTBOM UCMOMb30BaHNSA BUONOrMyecknx pecypcoB» OT 24 mons
2002 r. «kOpeHHble Hapodbl» ONPedensITcs kak «abopureHbl, obnagatowme npasamu,
KOTOpble CyLlecTBOBanu 40 006pa3oBaHMs NepyaHCKOro rocygapcrBa, COXpPaHSAoLLne CBOO
COBCTBEHHYIO KyNbTYpy, 3aHMMAIOLLME KOHKPETHYIO TEPPUTOPMIIO U Npu3Halowme cebs
TakoBbIMU. K HMM OTHOCATCSt HAapoAbl B 4OOPOBOLHON U30MALMK UK Te, C KOTOPbIMU He
YCTaHOBIEHbI KOHTAKTbI, @ TaKKe CENbCKME N KOPEHHbIE OOLUHBI. TEPMUH «KOPEHHbIE»
OXBaTbIBaET N MOXET ObITb MCMOSb30BaH B KAYECTBE CMHOHMMA CINOB «aboOpPUreHHbIe»,
«TPaAOMLMOHHBIE», «dTHUYECKME», «MPELKOBbIE», «MCKOHHbIE» UMW APYron hopMbl NOAO0GHbBIX
CIoB».

Euwle ogHMM TEpMUHOM SIBRISIETCS TEPMUH «abopureHHble». OKcdopackui cnosapb onpegenseT
TepMuH «abopureHHble» Kak (1) «[...] modu, pacmeHus u xueomHsbie: obumarowue unu
cywiecmesyrouue Ha 3emsie ¢ OpesHelWUx 8peMeH; CmMpPO20 UCKOHHbIE, KOPEHHbIe»; (2) «[...]
Hacensewue cmpaHy unu 3aHumasuwue ee 00 rpuxoda espornelickux KOIOHUCMO8 U MeX, K020
OHU ripusenu ¢ coboli»; u (3) «[...] umerouwue omHoweHue K abopuseHam Aecmparnuu unu ux
s3bIKam, Tubo xapakmepHbie Orisi HUX>».

B ctatbe 35 KoHcTutyuumn KaHagbl otmMevaeTcs, 4To «[...] KopeHHbie HapoObi KaHalkb!
gKtoYarom uHoetiyes, uHyumos u memucos KaHaodbi». B 1996 r. KaHaackas Koponesckas
KOMMCCUSA MO KOPEHHLIM HAapoJ4aM CaMOCTOATENBHO onpeaenuna CBOK LieneByto rpynny
cnegyrowmnm obpasom: «... op2aHudecKkue rnoaumuyeckue U KyrnbmypHsle obpa3osaHus,
KOmopble UCMOPUYECKU 80CX005IM K KOPEHHbIM Hapodam CesepHOU AMEPUKU ... ».

KopeHHbIMM SiBNSitOTCS Te 06LWMHBI, HAapoabl U HaLUWK, KOTopble, 06naaas MCTOPUYECKON
NPEeMCTBEHHOCTbLIO C 06LLIeCTBaMU, NONYYMBLUUMI PA3BUTUE HA UX TEPPUTOPUSX A0
BTOPXKEHMSI MU KOJIOHU3aLMK, CYMTAlOT cebsl OTNIMYHBLIMU OT APYrNX CEKTOPOB 06LLECTB,
KOTOpPbl€ B HACTOSILLIEE BPEMS FTOCNOACTBYIOT Ha 3TUX TEPPUTOPUAX UMK YaCTSAX ITUX
Tepputopuii. B HacTosiLLee BpeMsl OHM COCTaBNSIOT HEAOMUHMPYOLLME CeKTopa obLiecTsa u
peLuMTenbHO HaCTPOEHbI HA COXpaHeHue, pa3BuTre 1 nepegady 6yayLmnm nokoNeHnsM nx
MCKOHHbIX TEPPUTOPUI N STHUYECKOW CaMOBBLITHOCTM B KAYECTBE OCHOBLI Af1si AanbHENLLEro
CYLLECTBOBaAHUS Kak HapoaoB B COOTBETCTBUUN C MX COBCTBEHHBLIM KyNbTYPHbLIM YKIaaoM,
coLManbHLIMU UHCTUTYTaMmM 1 NpaBoBbIMK cuctemamn®’.

HapyweHue npaB

CornacHo topuanyeckomy crioapto bnaka HapyLlieHvem npaB siBNsieTcst AencTeme,
NpenaTCTBYHOLLEE peanu3aumm O4HOM0 U3 UCKMIYMTENbHBIX NpaB Bnagenbla npaea
MHTennekTyanbHol cobcTBeHHoCTU. COBCTBEHHO B chepe aBTOPCKOro npasa U CMEXHbIX Npas
HapyLleHMeM Npae sSIBNSeTCs AeACTBME, OCYLLECTBIEHHOE B OTHOLLEHWM Npou3BeaeHus,
OXpaHseMOoro aBTOPCKMM NPaBOM U SIBMSIOLLErocst 06 bEKTOM CMEXHbIX Npae, 6e3
paspelleHns BnagernbLia aBTOPCKOro npaea UM COOTBETCTBYHOLLIMX CMEXHbIX NpaB B cryyasix,
korga TpebyeTcs nony4vyeHue Takoro paspelleHust. OTBETCTBEHHOCTb 3a HapyLLeHue npas
MOXeT CyLLeCTBOBaTb HE TOSIbKO HAa OCHOBE MPSIMOI OTBETCTBEHHOCTM (3@ COGCTBEHHO

8 Mogkomuccma OOH no npegynpexxaeHuo AUCKPUMMHALMU U 3aLLNTE MEHBLUMHCTB U ee UCCrneaoBaHue

npobnembl AUCKPUMUHALMM KOPEHHOTO Hacenenusi, fokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 r.).
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COBEpLUEHHOE HECAHKLIMOHMPOBAHHOE JesHIE), HO U HAa OCHOBE «OTBETCTBEHHOCTM 3a
coencTBre» UNu «cybcuamapHon OTBETCTBEHHOCTU» 2,

In-situ

CornacHo craTtbe 2 KoHeeHyuu o buonoau4deckom pazHoobpasuu 1992 r.: «ycnosus in-situ»
0O3HauYalT «YCIOBMS, B KOTOPbIX CYLLECTBYIOT FrEeHETUYECKME PECYPChI B paMKax 3KOCUCTEM U
€CTECTBEHHbIX MECT 0OUTaHMSA, MPUMEHUTENBHO K O4OMALUHEHHBIM UK KYNbTUBUPYEMbIM
BMOam — B TON cpeae, B KOTOPOW OHU NpUobpenn CBOM OTANYUTENbHLIE NPU3HAKM».

HemaTepMaanoe KynbTypHOe Hacnegue

CornacHo topugunyeckomy crioBapto bnaka «HemaTepmanbHbIi» 03HAYaEeT «HE MMEIOLLI
dmsmnyeckon hopmbl». B NpOTUBONONOXHOCTL €MY CIOBO «MaTepuanbHbI» onpenenseTcd Kak
«MMeroLwmn unu obnagarowmmi nandeckon opmMon; BeLLeCTBEHHbIN; MOryLUn BbITb
0Cs3aeMbIM U BUAMMBIM; Pas3finynMblin».

«HemaTepmanbHoe KynbTypHOe Hacrnegue» onpeneneHo B KoHeeHyuu o0b oxpaHe
HemamepuasrbHO20 KyribmypHo2o Hacriedus 2003 r. Opranmsauyun O6beanHeHHbIX Haumi no
Bonpocam obpasoBaHus, Haykn u kynbTypbl (FOHECKO) kak «0bblb4aun, dhopmbl NpeacTtaBneHns
N BblpaXXEHWs1, 3HAHMS U HaBbIKW, — @ TaKKe CBA3aHHbIE C HUMWU MHCTPYMEHTbI, NPeaMEThl,
apTedakTbl 1 KynbTypHbIE NPOCTPAHCTBA, — NPU3HaHHbIE coobLLecTBamMu, rpynnamm u, B
HEKOTOPbIX CNy4Yasix, OTAENbHbIMWU NLLAMUN B KA4YECTBE YacTh UX KyNbTypHOro Hacnegus. Takoe
HemaTepuanbHoe KynbTypHOe Hacrneaue, nepegaBaemMoe OT NOKONEHNS K MOKOSTEHNIO,
MOCTOSIHHO BOCCO3AaeTCsi coobLectBamm 1 rpyrnnamMmm B 3aBUCMMOCTM OT OKpYXXatoLwen nx
cpefbl, UX B3aUMOAENCTBUA C NPUPOOON U UX NCTOPUN U hOPMUPYET Y HUX YYBCTBO
€caMobbITHOCTN N NPEEMCTBEHHOCTU, COAENCTBYSI TEM CaMbIM YBaXXEHUIO KyNbTYPHOIO
pasHoobpa3unsa 1 TBopYecTBy Yenoseka. [ns uenen HacToswen KoHBeHUUN NpUHUMAETCs BO
BHMMaHMe TONbKO TO HeMaTtepuanbHoe KynbTypHOe Hacneane, KoTopoe CorfiacyeTcs C
CYLLIECTBYOLMMU MEXAYHAPOAHO-NPaBOBbIMM akTaMu Mo npasam Yenoseka n TpeboBaHnsiMu
B3aMMHOrO yBaXkeHust Mexay coobLiecTBamu, rpynnamMm 1 OTAENbHbIMU NMLaMn, a Takke
YCTONYNBOroO pPasBuUTUS».

KoHBEHLMSA rnacuT Takke, YTO «HeEMaTepuarnbHoe KyrnbTypHOe Hacneane» NposiBnsieTcs, B
4YaCcTHOCTW, B crieaytoLmx obnactsax: (a) yCcTHble Tpaguumnm n opMbl BblipaXKeHust, BKoYas
A3blK B KAYECTBE HOCUTENSA HEMAaTepuanbHOro KynbTypHOro Hacnegus; (b) ncnonHurensckmne
NCKyCCTBa; (C) obblyan, 0bpsiabl, NnpasaHecTBa; (d) 3HaHuA 1 0bbldan, OTHOCALLMECS K Npupoae
1 BCENEHHON; (€) TpaanUMOHHbIE pemecna.

LUenocTtHocTb

[MpaBo Ha LENOCTHOCTL — 9TO NPaBO Ha NpefoTBpaLLeHe HECAHKUMOHNPOBAHHLIX Nepeaenok u
nameHenuin npounsseaenns.2® Mocne nepecmoTpa B 1949 r. Ha koHdepeHUMMn B Bproccene
GepHckol KoHeeHyuu 06 oxpaHe riumepamypHbIX U XyOoxXecmeeHHbIX rpoudsedeHud 1971 1. B
TeKCT cTaTbu 6bis 6bina gobasneHa hopMynmMpoBKa O 3anpeTe NPoYMX NocaraTenbCcTB Ha
yKasaHHOe npounsBefeHne, KoTopble HaHeCyT yuwepb YecTu unu penytaumm asTopa.

PykoBopasiLiMe NpvHUUNbI B 06NacTU MHTeNNeKTyanbHOW CO6CTBEHHOCTU NO A4OCTYyNy U
COBMECTHOMY MOJIb30BaHUIO BbIrogamm

82 My6nukauns BONC «Pykosoacteo BONC no gorosopam B 06nactu aBTOPCKOro npaea M CMeXHbIX Npas n

"moccapwii TEpMUHOB NO aBTOPCKOMY MpaBy U CMEXHbIM npaBam», cTp. 293.
Cwm. Cam PuketcoH n OxewH C. TvH30ypr, MexdyHapoOHoe asmopcKoe npaso U CMeXHbIe npasa ~ 8 paMKax
u 3a pamkamu bepHckol KoHeeruyuu, Oxford, Vol. 1., ctp. 602
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HauuHas ¢ nepson ceccum, MKI'P nogoepxmean paboTy, HanpaBrieHHylo Ha pa3paboTky
pykoBogsawwmx npuHumnos BONC B obnactu nHtennektyanbHon cOGCTBEHHOCTM MO AOCTYNY U
COBMECTHOMY MCMOMb30BaHUIO Bbirod. bblino npeanoxeHo, 4tobbl 3TN pykoBoAALLME NPUHLMAMbI
ObINN OCHOBaHbI Ha cUCTEMATMYECKOM 0630pe AENCTBYIOLLMX N TUMOBbLIX KOHTPAKTHBIX
cornatwueHunn B gopme 6a3sbl aaHHbIx BOUNC, cogep:kallien cornaleHnsa B oonactu
6ropasHoobpasus, Ces3aHHbIe C OCTYNOM U COBMECTHbIM UCNONb30BaHMeM Bbiroa®”.

MepBbiii NPoekT® Bbin NOArOTOBMEH C YHETOM OnepaTUBHbLIX MPUHLMMOB, onpeaeneHHbIXx MKIP
ANna pa3paboTky TakMx PyKOBOAALMX NPMHLMMOB®. 3TOT npoekT Bbin nosxe 06HOBMEH C
y4eToM Lienemn cemHaauarton ceccun MKIP?’.

Llenb pykoBoasLMX NPUHLMMNOB B 06M1acTn MHTENNeKTyarnbHON co6CTBEHHOCTY AN AOCTyna u
COBMECTHOrO NMoJb30BaHNsA BbiIrogamuy 3aknioyaeTcs B okasaHumn NoMoLLy npoBanaepam v
nony4yaTensam reHeTUYECKUX PecypcoB, B NpoLiecce obcyxaeHns, pa3paboTky U NOArOTOBKM
MPOEKTOB 3/1EMEHTOB B3aMOCOr1aCoBaHHbIX YCINOBUIA AN AOCTYNa K reHeTUYECKMM pecypcam
N COBMECTHOrO Nosib3oBaHus Bbirogamu. OHM UNMCTPUPYIOT NpakTuyeckue Bonpockl NC, ¢
KOTOPbIMU MOTYT CTONKHYTLCSA NpoBaiaepbl U nonyyYateny npyu obcyXaeHnn cornalleHus,
KOHTpaKTa Unu nuueHann. PasHoobpasve HaumoHanbHOro 3akoHoAaTenbCTBa M NPaKTUYeCKmX
MHTEPECOB NpoBaiilepoB 1 NnornyyaTtenein MoXeT NPUBECTU K LUMPOKOMY AManasoHy
BO3MOXHOCTEW BblGopa Npu 06CY>KAEHUN M NOATOTOBKE NPOEKTa pearibHbIX NOMOXEHWA.
MoaToMy pykoBoAsLLME NPUHLMMNBI MOTYT OKa3aTb NOAAEPXKKY NpoBanaepam v nonyyatensm B
obecrneyeHMn paBHONPaBHOIO A4OCTYNa 1 COBMECTHOrO Nosib30BaHWUs Bbirogamu Ha
B3aVMMOCOI1acoBaHHbIX YCMOBUSIX, HO He NpeaycMmaTpuBaTtb 0aHY Moaernb unm Habop
BapVaHTOB.

Kpome Toro, HUYTO B 9TUX PYKOBOASALLMX NPUHLIMNAX HE OOMKHO UCTONKOBLIBATLCS Kak
3aTparvBaloLlee CyBepeHHble NpaBa rocy4apcTB Ha UX NPUPOAHbIE Pecypchl, BKIOYas 1X
NnpaBo yCTaHaBNMBaTb YCMNOBMS U NOMOXEHWUsI ANS OCTYNa U COBMECTHOrO Nofb30BaHus
Bbirogamu. PykoBoasiLimne npuHLMMbl AOMKHbI ObITb TONBKO 406POBONBHBLIMU U
nnnocTpaTnBHbIMU. OHM He NpeaHa3HayeHbl AN 3aMeHbl COOTBETCTBYHOLLENO
MEXyHapOAHOro, PErMoHaNbHOMO U HALMOHAMNbLHOTO 3aKoHoAaTeNbLCTBA .

TpaanLUMOHHbIE 3HAHMS YacTo CBSA3aHbl C FeHETUYECKUMW pecypcamMm, 1 3TO MOXET AaTb
LleHHOe NpeacTaBneHne 0 TOM, Kak FeHeTUYEeCKME PECYPChl MOXHO COXPaHUTb, NoaaepXatb
ncnonb3oBaTh Ha 6naro YenoseyecTsa®. PykoBoasLLMe NPUHLIMMLI TaKKe PacnpOCTPaHATCS
Ha TPaJULIMOHHbIE 3HaHWS, CBA3aHHbIE C reHeTnYeckuMmn pecypcamn®.

MexayHapoaHasa nateHTHas knaccudumkauusa (MIMK)

MexayHapoaHas nateHTHasa knaccudpumkauusa (MIMK) onpeaensaeTcs Kak «mepapxmyeckas
cucTema, B KOTOPOW BCA TEXHMKA B LLENTIOM nogpasaeneHa Ha psag pasaernos, Knaccos,
noaknaccos 1 rpynn. Knaccugpukaums aBnseTcs He3aBUCMMbIM OT A3blka MHCTPYMEHTOM,
He3aMeHMMbIM Npu NPoBeAEHUM MOMCKA NaTEHTHLIX JOKYMEHTOB Ha onpeaeneHne 3BeCTHOro
YPOBHS TEXHUKN B KOHKPETHOM TeXHUYecKkon obnacTtu»®'.

84 Cwm. gokymeHT WIPO/GRTKEF/IC/2/3, nyHkT 133.

8 Cm. gokymeHT WIPO/GRTKEF/IC/7/9 (F'eHeTnyeckne pecypcbl: MNpoekT pyKOBOAALLMX NPUHLIMIOB B OTHOLLIEHUN
JOCTyna v cnpaBeiIMBoro COBMECTHOMO NOfb30BaHUs BbIrogamm)
Cwm. onepaTtusHble npuHumnel B fokymeHnTe WIPO/GRTKF/IC/2/3, Pasgen V.B, ctp. 50
Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12 (FeHeTnyeckue pecypcbl: MpoeKT pykoBOAALLMUX NPUHLUMMNOB B
o6nacTu UHTENNeKTyanbLHON COBCTBEHHOCTU B OTHOLLEHUM LOCTYNa U CNpaBeafiMBOro COBMECTHOMO
Nnonb30BaHWs BbIrogamun: OBHOBMEHHbLIM BapuaHT)

Tam xe.

Tam xe, cTp. 4 MNpunoxeHus.

% cwm. gokymeHT WIPO/GRTKF/IC/17/INF/12.

o "moccapwuin BONC Ha noptane PATENTSCOPE.
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MK 6bina yupexaeHa Cmpacbypackum coanaweHuem o MexdyHapoOHoU nameHmHoU
knaccugpukayuu 1971 r. Cratba 2(1)(a) npegycmatpusaeT, 4To «Knaccudukaumsa BKIOYaeT:
(i) Tekct, paspaboTaHHbIN COrnacHoO NONoXeHmam EBponenckon KOHBEHLMM NO
MexayHapoaHou knaccudmkaumm naTeHToB Ha n3obpeTteHnst ot 19 aekabpsa 1954 r.
(HasbIBaeMon HMXe «EBponerickas KOHBEHUMSI»), KOTOPbIN BCTYNUN B cuny 1 6bin onybnnkosaH
"eHepanbHbIM cekpeTapeM EBponerickoro Coseta 1 ceHTsabpsa 1968 r.; (i) nsameHeHus,
KOTOpbl€ BCTYNWUNKN B CMIY COrfacHo ctaTtbe 2(2) EBponenckon KOHBEHLMM 40 BCTYNIEHUS B
cuny Hactosdwero CornaweHus; (i) M3MeHeHUs!, BHECEHHbIE BNOCNEACTBMN B COOTBETCTBUM
CO CcTaTbewn 5, KOTopble BCTYNAKT B CUITYy COMMacHO MOMOXEHUAM CTaTbM 6.

N3o6peTaTenbCKkum ypoBeHb

M3o6peTaTtenbCcknin ypoBeHb (Takke onpeaensemMbin Kak «HeO4YEBUOHOCTb») ABMASETCA OQHUM
N3 KpUTEPMEB NATEHTOCNOCOBHOCTU, CBSA3AHHbLIM C BONPOCOM O TOM, BbIrio N n3obpeteHne
O4YeBMaHBIM AN N1ua, 06MagaLLEero 06bIYHLIMY 3HAHUAMU B AaHHOI obnacTn®™.

B cootBetcTBUM co cTaTbern 33 PCT 3asaBneHHoe n3obpeteHne cuntaeTca COOTBETCTBYHOLLNM
n306peTaTeENbCKOMY YPOBHIO «€CMW OHO, NMPUHUMAasi BO BHUMaHue npeaLwecTBYOLLNA YPOBEHb
TEXHWUKK, KaK OH onpeaeneH VIHCTpyKuMen, Ha YCTaHOBIEHHYO COOTBETCTBYIOLLYIO AaTy He
ABNSETCA OMeBUAHBLIM NS CNeunanucToB B JaHHOW obnactu».

B cTtatbe 56 EBponewckon nateHTHom koHBeHUMK 1 Pasgene 35 U.S.C. 103 coagepxarcs
aHanornyHble onpegenenns. B Pasgene 35 U.S.C. 103 ncnonb3yeTcsa aKBMBaNEHTHbIN TEPMUH
«HEOYEBUOHbIN OOBbEKT».

JInueH3noHHbIe cornaweHus

NNLIEH3VOHHbIE CornalleHust onpeaensioTcs Kak CornalleHus, npeaycMaTpuBaroLLme
onpeaeneHHoe paspeLleHHOe 1CNOoNb30BaHNe MaTepuanos UNK Npas, KOTOpbIE YNOMHOMOYEH
npenocTaBnATL NpoBaiaep, HanpyuMep, COrNalleHns O NULEH3UPOBAHNN UCTIONb30BaHNS
reHEeTNYECKNX PECYPCOB B Ka4eCTBe Hay4HO-UCCNeaoBaTenbCKUX CPeacTs, Unu O
NNLIEH3MPOBAHNN UCTONb30BaHNA B3aMMOCBA3aHHBLIX TPAANLIMOHHBLIX 3HAHUIA UMK APYTVX NpaB
WHTENneKTyanLHoi co6CTBEHHOCTN™.

OrpaHu4eHusn

CornacHo opuguyeckomy crnosapto briska «orpaHmyeHne» 03HayaeT akT yCTaHOBMNEHMUS
OrpaHNYeHnn, OrpaHNYEHHOCTb, OrpaHNYnTENbHY Mepy. CNOBO «OrpaHUYeHus»,
MCMONb3yeMoe HapsiAy CO CIIOBOM «UCKITIOYEHNS», O3HAYaeT «fpaHuLbl» Unu «npeaensi».>
[nsa coxpaHeHus Hagnexatllero 6anaHca MHTepecoB npaBoobnagaTenen n nonb3oBaTenen
OXpaHsieMbIX NPOM3BEAEHMI 3aKOHbI B 00M1aCT aBTOPCKOro npasa MoryT npeaycMmaTtpuBaTth
onpeaeneHHble orpaHMYeHMst UMYLLECTBEHHbIX NPaB — Cry4aun, B KOTOPbIX OXpaHsieMble
npou3BedeHNss MOTyT UCNONb30oBaThCs 6e3 pa3pelleHnst npaBoobragaTens u Npu ycnosum
BbINMaTbl KOMNEHcaLun unu 6e3 atoro ycnosus™.

B bepHckol KoHseHyuu 06 oxpaHe iumepamypHbIX U XydoXecmeeHHbIX rpoussedeHul
1971 r. cogepxaTcs ycrnoBus, B COOTBETCTBUN C KOTOPbIMW NpaBa aBTOPOB MOryT ObITb

92 CnpaBoyHnk BONC no uHtennektyanbHol cobcteeHHocTH, Mybnukauma BOUC Ne489 (E), 2008 r., cTp. 20.

% Cm. gokymeHT WIPO/GRTKF/IC/17/INF/12.

% WccnenoBaHne «/CKMIOUEHUS 1 OFPaHUYEHNSI B aBTOPCKOM NPaBe 1 CMEXHBIX NPaBax», MOAroTOBNEHO Mbepom
CupuHennuw WCT-WPPT/IMP/1,1999 r., cTp. 2.

Paspen Beb-canta BONC, nocBsLwEeHHbIN aBTOPCKOMY NpaBy U CMEXHbLIM MpaBaMm:
http://www.wipo.int/copyright/en/limitations/index.html.
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OrpaHunyeHbl, B CBA3M C YeM MOXET ObITb paspeLleHo cBo6ogHOe NCMNoNb3oBaHMe
npousseaeHnii®®. [ins onpegeneHns yCrnosuii, B COOTBETCTBUM C KOTOPLIMI MOXET BbITh
BBEJEHO OrpaHnyeHne, paspaboTaHa TpexcTyneHyaTas nposepka® . 3Ta nposepka Takke
npegycmoTpeHa B ctatbe 13 Cornawenns BcemmpHon Toprosown opraHusaumm (BTO) no
TOProBbIM acnekTam npaB MHTennekTyanbHon cobctBeHHocTM 1994 r. (Cornawenns TPUMC),
ctatbe 10 [loroBopa BOUNC no aBTopckomy npasy (OAlT) B kayecTBe NpoBepku Ans
NCKIMIOYEHUIN N OrpaHUYEeHUn BCEX NMYLLECTBEHHbIX NPaB B paMKax aBTOPCKOro npasa. B ctaTtbe
16 Jorosopa BOWNC no ncnonHeHuam n goHorpammam (ON®P) ata nposepka
pacnpocTpaHaeTcsa Ha npaBa UCNONHUTENeN 1 nponssoguTenen oHorpamm, KoTopble
oxBaTblBaeT AaHHbIit goroBop®.

CornaweHus o nepeaaye matepuana

CornaweHns 0 nepegaye maTepmana npeactaBnsaoT cobow cornalleHns, Mcnonb3yemble B
KOMMEPYECKNX N akaAeMMUYeCKMX NapTHEPCKUX HaYYHbIX MCCNEeA0BaHUNAX, BKIOYAOLLNX
nepegavy 6G1MonorMyeckux MaTepmnanos, Takux, Kak 3apobllLeBas nrna3ma, MMKPOOpraHuambl 1
KNEeTOYHbIe KynbTypbl C Lenblo obMeHa MaTepranamm Mexay nposangepom 1 nonyyarenem u
onpegeneHvne ycrnosui 40CTyna K rocy4apCTBEHHbIM KOSINEKUMSAM 3apOAbILLEBON MNa3Mbl,
ceMeHHbIM hOHAAM WU reHeTndeckuM pecypcam in situ®. BOUC paspabotana 6a3y gaHHbIX
cornaweHui B obnactn 6uopasHoobpasnsi, UMELLNX OTHOLLEHME K JOCTYNY MU COBMECTHOMY
MCNONb30BaHMUIO BbIrOA, COAEPXKaLLMX KOHTPAKTHbIE NOMOXEHUs!, KacatoLumecs nepeaayn u
ncnonb3oBaHNs reHeTudeckmnx pecypcos'®. MpoaoBoNbLCTBEHHASA U CEMbCKOXO3ANCTBEHHAS
opranumsaums (PAQO) paspaboTtana un npuHsna B 2006 r. CTangapTHOe cornalleHune o nepegade
maTtepuana (CCI1M), Heobxoanmoe aonsa peanusaumn MexgyHapoaHoro gorosopa o
pacTUTENbHbIX FEHETUYECKMX pecypcax Ans NPOou3BOACTBa NPOL4OBONBCTBUA U BEOEHUS
cenbckoro xo3sncTaa (2001 r.)'°". B npunoxenun | kK BOHHCKM PyKOBOASLLMM MPUHLIMAAM MO
obecneyeHmnto AOCTyNa K reHeTUYECKUM pecypcamM U COBMECTHOMO MCMNOMNb30BaHNS Ha
cnpaBeanMBON 1 PaBHOW OCHOBE BbIro4 OT UX MPUMEHEHUS coaepKaTCs ANeMeHTbl 4N
BKIIOYEHWSA B COrnalleHns o nepegaye Matepuaros.

MuHumym aokymeHTauum PCT

B cooTtBeTcTBUM C MNoccapuem TepmuHoB PCT, MUHUMYM JOKYMEHTaUMM MOXET onpeaensatbes
KaK «JOKYMEHTbIl, B KOTOPbIX MEXAYHaPOAHbIA NONUCKOBbIN OpraH JOSMKEH OCYLLECTBNATb NMOUCK
COOTBETCTBYIOLLEro NpeALlecTBYOLLEro YPOBHS TEXHUKU. OTO TakkKe OTHOCUTCS K opraHam
MeXOyHapoA4HOW NpeaBapuUTEnbHON SKCNepTU3bl AN Lernen npoBeaeHns aKkcnepTmsbl.
[lokyMmeHTaLmMs BKOYAEeT HEKOTOpble OnyOnnkoBaHHbIE NATEHTHLIE OKYMEHTbI U HENATEHTHYHO
nutepaTtypy, cogepxallytcs B cnucke, onyénukosaHHoMm MexgyHapoaHbiM 610po. MuHumym
[OKyMEHTaLMM nepeyncnen B npaeune 34 MHctpykumm kK PCT»'%,

B pykoBogsawmx npyHUmMnax ans npoBeaeHnsa MmexayHapogHoro noucka no npoueaype PCT
MWUHUMYM AOKYMEHTaLMN ANsi MEXAYHAPOAHOro novcka onpeaenseTcs Kak «noabopka
AOKYMEHTOB, OpraHM3oBaHHas B cucteMatuyeckon hopme (Unum gocTynHas MHbIM
cucTemaTmyecknm obpasom) Ans Lenen npoBeaeHnst noumcka B COOTBETCTBMU C OTHOCALLMMCS K
00beKTy cogepxaHMeM JOKYMEHTOB, KOTOPbIE NMPeACTaBNAT coOom rmaBHbLIM 06pa3om

96
97
98

MyHkT 1 ctaTtem 10.

MyHKT 2 cTaTbn 9.

My6nukauus BOUC «PykoBoacteo BOVC no poroBopam B 06nacty aBTOPCKOro npaea v CMEXHbIX NpaB u
"nmoccapuii TEpMUHOB MO aBTOPCKOMY MpaBy U CMeXHbIM npasam», BONC, ctp. 313.

% Cwm. gokymeHT WIPO/GRTKF/IC/17/INF/12

100 HocTynHo Ha: http://www.wipo.int/tk/en/databases/contracts/index.html

101 HoctynHo Ha: ftp:/ftp.fao.org/ag/carfa/gb1/SMTAe.pdf

12 NocTynHo Ha: http://www.wipo.int/pct/en/texts/glossary.html#M
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NaTeHTHbIe [JOKYMEHTbI, AOMONHEHHbIE PSAOM CTaTel U3 NePUOANYECKUX N3AAHNIA 1 APYTUX
BMZOB HEMaTEHTHO NuTepaTypbi» '®.

B despane 2003 r. Ha ceabmon ceccum 3acepanma MexayHapoaHbix opraHoB B pamkax PCT
ObIN0 4OCTUMHYTO CornalleHne B NpUHUMIMNE O TOM, YTO JOKYMEHTaUMs No TPaanLUMOHHbIM
3HaHWSM O0MMKHa ObiTb BKNOYEHA B YacTb MUHMMYMa AoKymeHTaumm PCT, oTHOCcALytOCA K
HenaTeHTHoW nuTepaType'®. Hanpumep, B AokymeHTe «MuHuMyMm aokymeHTaumm PCT —
Cnuncok nepnogn4ecknx N3gaHni: nepuoanyeckme n3aaHus, Mcnonb3yemble 45s noucka u
aKkcnepTusbl» MHANMNCKNIA XypHan TPaanLNOHHbIX 3HaHUI U Kopenckuii XXypHan TpaauumnoHHbIX
3HaHWI onpefeneHbl kKak HenaTeHTHasa nuTepaTypa.

MeHbLUUMHCTBO

CornacHo topuamyeckomMy crioapto bnaka TepMUH «MEHbLUMHCTBO» 0603HaYaeT rpynny nu,
KOTOPble HEKOTOPbLIM 06pa3oM OTNMYaTCS OT GOMbLUMHCTBA, B pe3ynbTaTe Yero ¢ HUMM
MHoraa obpallatTcst HEOAMHaKOBO.

MeHbLUMHCTBOM SIBNISIETCS rpynna, B YACNEHHOM OTHOLLEHUM yCTynaroLas 6onbLLUNHCTBY
HaceneHusl rocyaapcTBa U HaXOAALWASCA B HEAOMUHUPYHOLLLEM MOMOXEHUW, YNeHbl KOTOPOW
o6nagalT 3THUYECKUMU, PEMNUIMO3HBIMU UMK A3LIKOBbIMU XapakTepUCTUKaMM, OTIUYHBIMU OT
XapaKTepUCTUK OCTaNbHOrO HacemneHus, U KOTopble UCMbITLIBAKT YyBCTBO CONUAAPHOCTU, AaXe
€CIN OHO He NPOoSIBSETCHA ABHO, HANpaBlieHHOe Ha COXpaHEeHUe MX KynbTypbl, Tpaguumi,

penurium unu sssika'®.

B cooTeeTcTBMM € [eknapauyuel o npasax nuy, npuHadnexawux K HayuoHaabHbIM Uiu
SMHUYECKUM, PESIU2UO3HbIM U S3bIKOB8bIM MeHbWUHcmeam (1992 r.), nuua, npuHagnexaiume K
MEHbLUMHCTBaM, MMEIOT NPaBOo NoNb30BaTbLCA JOCTOSAHUSIMU CBOEN KynbTypbl 6e3
BMeLLaTeNbCTBA UMK AUCKPUMUHALMK B Kakoii Bbl To HM 6bino dopme'®. Mocynapctsa
OXPaHSAT Ha MX COOTBETCTBYIOLLMX TEPPUTOPUAX CYLLLECTBOBAHMNE M CaMODbLITHOCTb
HaUMOHanbHbIX U 3THUYECKNX, KYNbTYPHbIX, PENUITMO3HBIX U A3bIKOBbIX MEHBLUWMHCTB U
MOOLLPSIOT CO3AaHVeE YCIOBWIA ANS PasBUTUSA 3TO camobbiTHocTH '™ .

B cooTtBeTcTBUMN C MexOyHapoOHbIM Makmom o 2pax9oaHCKuX U noaumu4yeckux rnpasax

(1966 r.) B Tex cTpaHax, rge CyLecTBYIOT 3THUYECKNE, PENUTMO3HBIE U A3bIKOBbIE
MEHbLUMHCTBA, N1LUaM, NpUHagnexawum K TakuM MeHbLUMHCTBaM, He MOXeT BbITb OTKa3aHo B
npaBe COBMECTHO C APYrYMU YNieHaMu TOW e rpynnbl Nonb30BaTbCA CBOEW KyIbTypoWn,
ncnoBefoBaTb CBOK PENUMIO U UCNONHATL ee 0bpaabl, a Takke Nonb30BaTbCA POAHLIM

a3bikom ',

He3akoHHOe npucBoeHue

1% MyHkT IX-2.1 PyKOBOASILMX MPUHLMMOB AMst NPOBEAEHMs MeAyHapOo4HOro novcka no npoueaype PCT

(nevictByeT c 18 ceHTAbpsa 1998 r.)

MuHumym pokymeHTtaumm PCT, gokymeHT PCT/MIA/9/4

dpaHyecko Kanoptopwu, 6biBlwmin CneuuvaneHbii goknagumk OOH, 1979 r., Ha koToporo cceinaetcs Qutep
KyrenbmaHnH B paboTte «OxpaHa nuu, npyHagnexalimx K MeHbLUMHCTBAaM, 1 KynbTypHOro pasHoobpasus
KOPEHHbIX HapoaoB» noa pea. A. boH boroanamn n P. Bonbddpym, KOpnanyeckmin exxerogHuk OOH, Vol. 11,
2007 r., cTp. 237.

MyHkT 1 cTaThn 2 [eknapauun o NnpaBax Nuu, NpMHaaneXxalmnx K HaumoHansHbIM Uy 3THAYECKUM,
PENUIMO3HbIM U A3bIKOBLIM MEHbLLUMHCTBaM, NPUHATON pesoniounen 471185 eHepanbHol Accambnem ot 18
aekabpsa 1992 r.

MyHkT 1 cTatbn 1 [eknapauuu o npaBax nuu, NPUHAANEXALMX K HaLMOHANbHBIM UM 3THUYECKUM,
PENUIMO3HBIM U A3bIKOBLIM MEHBLLLUMHCTBAM..

Cratbs 27 MexayHapogHOro nakta o rpakgaHCKMX U NONMTUYECKUX NpaBax, NPUHATOrO U OTKPLITOro Ans
nognucaHus, patudmkaumm n npucoeamHeHns pesontoumnen NeHepanbHo Accambnen 2200A (XXI) ot

16 nekabpst 1966 r., BcTtynusLuero B cuny 23 mapTta 1976 r.
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B obnacTtu uHtennektyanbHoOM COGCTBEHHOCTU opManveckmii crioBapb bnaka onpegenser
«HE3aKOHHOE MPUCBOEHNE» KaK «OCHOBaHHbIN Ha obLLeM npaBe AenuKT 3a UCMOMb30BaHNe He
OXpaHAEMOW aBTOPCKNUM NPaBoOM MHOpMaLMM Unn ngen, KoTopble opraHnsaumsa cobupaet u
pacnpocTpaHsaeT Anga n3snevyeHnsa Npmbbinm ¢ Lenbo HegobpoCOBECTHOWM KOHKYPEHLMM C 3TOM
opraHusauuen, unu 3a KoNnMpoBaHWe NPOU3BEAEHMUS, aBTOP KOTOPOro ewe He nctpebosan unu
He NOMy4Ymnn UCKMIYUTENBHBLIX NPaB Ha NpoussedeHue. [...] AnemeHTaMm He3aKOHHOro
NPUCBOEHUA ABNAOTCA cneayowme: (1) ncrew, JOMKHO ObITb, BNOXWUN BPEMSI, 4EHBI UMK
ycunus ansa céopa nHdopmaunn, (2) oTBeTUMK, JOMMKHO ObiThb, NOny4mn nHgopmaumto 6e3
Kakux-nnbo aHanormyHbIX BNOXEHUN, 1 (3) nctew, 4OMMKHO BbITb, MOHEC KOHKYPEHTHbIV yLiep6
BBUAY NOAOOHbIX AENCTBUI OTBETYMKA».

[envkT B CBA3M C HE3AKOHHbLIM NMPUCBOEHNEM SIBMSIETCS YaCTbio 3aKOHOAATENLCTBA O
He406GPOCOBECTHON KOHKYPEHLMM B CUCTEME NpeLedeHTHOro npasa. Takum o6pasom,
HE3aKOHHOE MPUCBOEHVE BreYeT 3a coboi NPOTUBOMNPaBHOE UMM HEYECTHOE MCMONb30BaHMe
UM 3aMMCTBOBAHME YyXXO COBCTBEHHOCTM, U 4acTo UCMOSb3yeTcs ANt 060CHOBaHUSA MCKa B
TeX Crnyyasix, koraa He Obin HapyLleHbl NpaBa COGCTBEHHOCTH Kak TakoBble. HesakoHHoe
MPVCBOEHME MOXET MMETH OTHOLLEHMWE K MPOTUBOMNPABHOMY 3aVIMCTBOBAHUIO N
MOLLEHHUYECKOMY MPUCBOEHUIO CPEACTB UM UMYLLLECTBA, KOTOPbIE BBEPEHLI OAHOMY NNLY, HO
Ha camoM fiene npuHaanexar Apyromy.

Tak, ctatbst 3 NnpoekTa 3akoHa «[Ipagosasi cmpykmypa oxpaHbl mpadulyUOHHbIX 3HaHul 6 LLpu-
JlaHke » 2009 r. onpegensieT «He3akoHHOEe NPUCBOEHNE» Kak «(i) NnpuobpeTeHne, NnpucBoeHne
NN NCNONb30BaHME TPAAULMOHHBIX 3HAHWI B HApYyLLEHNE NOMNOXeHMN aToro 3akoHa, (ii)
N3BreYeHne BbIrogbl U3 NpuobpeTeHns, NPUCBOEHUS NN UCMONb30BaHUSA TPaAULMOHHbIX
3HaHW, Korga nuuy, KoTopoe NpuobpeTaeT, NpucBanBaeT UMK NCNONb3yeT TPaaAULNOHHbIE
3HaHWS, M3BECTHO MITM HEU3BECTHO MO NpUYMHE HEBPEXKHOCTU, YTO TPAAMLUMNOHHbIE 3HAHUSA
Ob1nn NpMobpeTeHbl, NPUCBOEHbI NN NCMOMNBb30BaHbl N06bIMKU HECNpaBeaANBLIMU CPEACTBAMM,
n (iii) gpyrue BMAbI KOMMEPYECKON AeATENbHOCTIN, MPOTUBOPEYaLL e YECTHON NPaKTUKE,
KOTOpble NO3BOMSIOT N3BNEKATb HECMPABEAIMBYIO BLIFOAY U3 TPAANLIMOHHBIX 3HAHMIA» %%,

HenpaBomepHoe ucnonb3oBaHue'°

B o6nacTtu naTeHTOB lopuanYeckuii crnoeapb bnaka onpegenseT «HenpaBoMepHoe
CMONb30BaHNe» KaK «MCMonb3oBaHWe NaTeHTa Unm ¢ Lenbio NPoAeHns AeNCTBUS
UCKIMHOYUTENBHOrO NpaBa Ha He3anaTeHTOBaHHbIe TOBapbI, UMK C LEMNbo HapyLLIeHUs
aHTUTPECTOBCKOIO 3akoHodaTeNnbctea». CrioBapu onpeaensoT HenpaBoMepHoe
CMONb30BaHNe Kak HenpaeunbHoe, HEBEPHOE UMK HEHaATexalllee ucnonb3oBaHune, nmbo
HenpasBuIbHOEe NpMMeHeHne. HenpaBomepHoe UCMOoNb30BaHNe MOXET Takke 03HavaTb
HeHaanexatliee Unu YypeamepHoe nprMeHeHue, NGO AeNCTBMSA, KOTOPbIe U3MEHSIOT NPUCYLLYHO
Lienb UMK Ha3Ha4YeHue Yero-To.

109 Pabounin gokymeHT, Bepcus oT 1 siieapsi 2009 r. «[paBasi CTpykTypa oxpaHbl TPaguLMOHHbIX 3HaHui B Lpu-

TlaHke».

HekoTopble generauun npegnaranv 4o6aBuTb TEPMUH «HENPABOMEPHOE UCMONb30BaHNE» B TEKCT
AokyMmeHTa «OxpaHa TpagULMOHHBIX 3HaHWI: NepecMoTpeHHble uenu u npuHumnel» (WIPO/GRTKF/IC/18/5
Prov.), Hanpumep, generaumst ugoHesun n generaums Mekcukn. OgHako generauusa ABcTpanum oTmeTuna,
YTO «HEMPaBOMEPHOE MCMNONb30BaHWe» NpeacTaBnseT cobo TEPMUH, UCNONb3yeMbIi B KOHTEKCTE
KoHBeHUuM o BronormyeckoM pasHoobpasum B pamkax NpoekTa TEKCTa Afsi NeperoBOpPOB MEXAYHAapO4HOro
pexvma JocTyna U COBMECTHOMO MUCMOMb30BaHNs BbIFOA, OT FTEHETUYECKUX PECYPCOB U CBA3AHHBIX C HUMMU
TpaanLMOHHbIX 3HaHWIA. OH GbiN MCNonNb3oBaH NPUMEHUTENBHO K AEeNCTBUSM, KOTOpbIE NpoTMBOpeYaT
COrnacoBaHHbIM Ha B3aMMHON OCHOBE YCMOBUSAM, B TO BPEMS KaK TEPMUH «HE3aKOHHOE NPUCBOEHME» UMEET
OTHOLLEHME UMEHHO K NpruobpeTeHuto 6e3 npeaBaputTenbHoro o6ocHoBaHHOro cornacusi. OHa npu3sBana K
AanbHenwemy 06CyXaeHNI0 BONpoca O 3HaYeHUM 3TUX TEPMUHOB B pamKkax 3Toro Komurteta v B cBs3u ¢
WHTENMNEeKTyanbHoN COGCTBEHHOCTBLIO, @ HE OOCTYMNOM K TPaANLUMOHHBIM 3HAHWUAM, CBA3aHHbIM C
reHeTU4YECKUMN PeECypcamMMm.
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N3meHeHne

M3meHeHnem aBnsieTca nepemeHa B 4eM-nubo (ropungudeckuii cnosapb bnaka). 3ToT TepMuH
ABNAETCSH CUMHOHUMOM nepefenku. B ctatbe 6bis bepHckou KoHeeHyuu 06 oxpaHe
numepamypHbIX U Xy0oxecmeeHHbIX rpoussedeHud (1971 r.) npegycMoTpeHo, NOMUMO
npoyero, NpaBo aBTopa NPOTUBOLENCTBOBATL BCAKOMY NU3BPALLEHUIO, UCKAKEHWUIO NN NHOMY
N3MEHEHWIO NPOM3BEAEHNMS, CIOCOOHOMY HAHECTU yLLepD YecTn nnu penytauum aBTopa.

My3blkanbHoOe BblpaXxeHue
My3blkanbHbIMW BblpaXXeHUS MU ABMASI0TCA BblpaXXeHUs NOCPEeACTBOM 3BYKOB My3bn<|/|.111
UckaxeHune

CornacHo onpeaeneHnto OKCOPACKOro CrnoBaps aHrMMNCKOro A3blka TEPMUH «UCKaXKeHne»
O3HavyaeT aKT OTCeYEHMUS UMK U3bATUSA YacTu Yero-Nnbo, 0COBEHHO KHUMM U UHOTO
AOKYMEHTa; U3MEHEHNE NN YHUYTOXEHNE YacTu coaepXaHusa unm aHadeHus. B cooteeTcTBUM
co cTtatben 6bis bepHckol KoHeeHyuu 06 oxpaHe riumepamypHbIX U Xy00XecmeeHHbIX
rpoussedeHul (1971 r.) oxpaHa OT UCKaXKeHUs ABNAETCA OAHUM M3 aTpubyTOB NNYHbIX
HEeUMYyLLLEeCTBEHHbIX NPaB aBTopa.

B3anmHoe yBaxeHune

B npeambyne Heknapauyuu OOH o npasax kopeHHbIx Hapodos (2007 r.) B3auMHOE yBaXeHue
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHWUN, K KOTOPbIM CrieqyeT CTPEMUTLCS B AyXe
coTpygHuyecta. CornacHo onpegenexmto OKkcopacKoro crnoBaps aHrMACKOro s3bika, CrnoBo
«B3aUMHbI» OTHOCUTCS K ABYM 1 ©onee noasiM, UCMbITbIBaOLWMM APYT K APYry OANHAKOBbIE
YyBCTBA, MEXAY KOTOPbIMU CYLLECTBYIOT ABYCTOPOHHME OTHOLLEHNS.

B3sanmocornacoBaHHble ycnoBus

Kpome npusHaHus npaBa HaLMOHanNbHbIX NPaBUTENbLCTB ONpeaensaTb YCroBusa JocTyna K
reHeTM4yeckMM pecypcam, NyHKT 4 ctatbn 15 KonseHyuu o buonozuyeckom pasHoobpasuu
(1992 r.) npegycmatpumBaeT, 4TO «4OCTYyMN, B Cry4yae ero npegoctaBneHnsi, obecnevmBaeTcs Ha
B3aMMHO COrfnacoBaHHbIX YCOBUSX N PEryrMpyeTcs NoNoXeHUSIMN HaCcTOALLEN CTaTbu».
McnonHutenbHbin cekpeTapb KBP oTMevaeT, 4To «KOHTpakThl SABNSAOTCA Hanbonee obuien
hOpPMONt perncTpaLmm «B3arMHO COrNacoBaHHbLIX ycriouin» 2. B ctaTbax 41-44 BOHHCKMX
PYKOBOSALLMX MPUHLMNOB No obecneyeHnto AoCTyna K reHeTUYeCKM pecypcam M COBMECTHOIO
MCNONb30BaHWA Ha CNpaBeasiMBOM U paBHOW OCHOBE BbIFO4 OT UX NPUMEHEHUS U3ITOXEHbI
HEKOTOpble OCHOBHbIE TPeBOBaHNA B OTHOLLEHWM B3aUMHO COracoBaHHbIX YCITOBUNA.

Cratba 18 Hazolicko2o npomokona pe2ynuposaHusi docmyra K 2eHemu4yeckum pecypcam u
COBMECMHO20 UCMO/Ib308aHUs Ha cripasednueoll U pasHol OCHOBE 8b1200 OM UX MPUMEHEHUS
K KoHseHyuu o buonozudyeckom pasHoobpasuu (2010 r.) cneymansHO kacaeTcsa cobniogeHns
B3aMMOCOrfnacoBaHHbIX YCIIOBUI, NpegycMmaTpuBast, YTo «1. Npu BbINOSTHEHUN NOSTOXKEHWUHN,
yKasaHHbIX B nognyHkTe (i) nyHkTa 3 (g) cTaTbh 6 1 B cTaTbe 7, Kaxkgass CTopoHa noowpsaeT
NOCTaBLUNKOB 1 NONb3oBaTeNen reHeTUYECKMX PecypcoB U/Mnu TpaguLMNOHHBLIX 3HAHWUIA,
CBSA3aHHbIX C reHETUYECKUMUN pecypcamMu, BKNoYas no Mepe HeobxoamMmMocTh BO
B3aMMOCOracoBaHHbIE YCNOBMS NOMOXeHUs 06 yperynmpoBaHMm CopoB, BKoYawLwme: (a)
IOPUCONKLMIO, B KOTOPYIO OHWU NepefanyT nobon npouecc yperynuposaHus crnopos; (b)

1 Pasgen 2 TunoBbIx NONOXEHWIN ANA HaLMOHanbHbIX 3aKoHOA4ATENbCTB 06 OxpaHe PoNnbKIopa OT HE3aKOHHOMO

MCNonb30BaHUA U ApYrux HaHocAWwmx yuepb gencreni, 1982 r.
"2 Cwm. pokymeHT UNEP/CBD/COP/4/22, nyHkT 32.
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NPUMEHUMbIN 3aKOH; W/unu (C) BapmaHTbl aribTEPHATUBHOIO yperynnpoBaHusi CNOpPoB, Takue
Kak nocpegHn4ecTBo nnm apbutpax. 2. Kaxgas CtopoHa obecneunBaeT BO3MOXHOCTb
obpalleHns 3a NOMOLLLIO B pamMKaxX CBOMX NPaBOBbIX CUCTEM B COOTBETCTBMM C MPUMEHUMbIMIN
IOPUCONKUMOHHBIMU TpeboBaHNSMM B CryvasX BO3HUKHOBEHUS CMOPOB, MPOUCTEKAOLWMX U3
B3amMocornacoBaHHbix ycrosuin. 3. Kaxxgas CTopoHa NpvHMMaeT B COOTBETCTBYIOLLMX
cny4vasx acpdekTBHbIE Mepbl Ana: (a) obecneyeHnst 4OCTYNa K NPpaBoOCYAUIO; U

(b) ncnonbsoBaHua MexaHN3MOB AnNgA obecrneyeHns B3aMMHOIO NPU3HaHUS U BbINOSTHEHNS
peLLeHN, BbIHECEHHBLIX MHOCTPAHHbBIM CyA0M, U apbuTpaxHbix peweHuii. 4. KoHdepeHuns
CT1opoH, BbicTynatoLas B kadectse CoBewaHus CTopoH HacToswero NpoTokona, npoBognt
0030p 3pPEKTUBHOCTM HACTOSLLIEN CTAaTbM B COOTBETCTBMM CO CTaTben 31 HacTodALero
MNpoTokona».

Haronckui npoTokon perynupoBaHusi 4OCTyNa K reHeTU4eCKUM pecypcam u
COBMECTHOIo UCNosib30BaHMUA Ha cnpaBeaAsIMBOM U paBHOW OCHOBE BbIrof OT UX
npumeHeHus K KoHBeHUun o Guonornyeckom pasHoobpasum (2010 r.)

MpoTokon 6bin NpuHAT B okTAbpe 2010 r. B xoae aecartoro cosewaHnsa KoHgepeHumnn CTopoH
(COP 10), npoxogmsLuero B ropoge Haros, AnoHnsa. B cooTBeTcTBMM CO cTaTben 1 Lenbio
lMpoTokona siBnseTca «obecrneyeHue cOBMECMHO20 UCMoIb308aHUsI Ha cripasednugou u
pasHoU 0CHOo8e 8bI200 OM MPUMEHEHUS 2EHEMUYECKUX PECYPCOB, 8 MOM Yucse rnymem
obecrieyeHusi Hadnexauea2o docmyra K 2eHemu4yecKUM pecypcam U Hadnexawel nepedayu
coomeemcmesyruwux mexHosioaul, ydumbigas ece rpasa Ha 0aHHble pecypcChbl U Ha
mexHoroauu, U nymem Hadnexauweao puHaHcuposaHusi, codelicmaysi makum obpa3om
coxpaHeHuro buoroa2u4ecko2o pa3zHoobpasusi u ycmou4ugoMy UCMOIb308aHUK €20
KOMoHeHmMos». ['eHeparnbHbIn cekpeTapb OpraHmnsaunm ObbeamnHeHHbIX Haumi byget
Henoautapmem NpoTokona u OTKpoeT ero Ans nognucaHns B LieHTpanbHbIX yupexaeHnsax
OpraHusauun O6beanHeHHbIx Hauun B Hbto-Mopke co 2 despans 2011 . no 1 despans
2012r.

HeckonbKko cTaTten KOHKPETHO KacaloTC TPaAMLMOHHBIX 3HAHWN, CBA3AHHbBIX C FrEHETUYECKMM
pecypcamu, Takue kak ctatba 3 (JocTyn K TpagMUMOHHBIM 3HAHWAM, CBSI3aHHbIM C
reHeTn4eckMmMm pecypcamu), ctatbst 12 (TpaguuUMOHHbIE 3HAHWSI, CBSAA3AHHbIE C FEHETUYECKUMU
pecypcamu) n ctatbsa 16 (BbinonHeHne nonoxeHun HauMoOHaNbLHOro 3akoHoAaTeNbLCTBa Unu
perynsaTuBHbIX TpeboBaHU, perynmpyoLwmnx 4OCTyN K reHETUYECKUM pecypcam U COBMECTHOE
MCMONb30BaHUe BbIro4, B OTHOLLIEHUN TPAAMLMNOHHBIX 3HAHWN, CBA3AHHbIX C FTEHETUYECKUMM
pecypcamm).

Hauwnsn

B topnanyeckom cnoBape bnaka TepMuH «Hauusi» onpeaenseTcs kak bonbluasn rpynna noaen,
nmetoLmx obLiee NponcxoxaeHue, a3bik, TPAaULUN N 0ObIYHO COCTAaBMAOLLMX NOMUTUYECKYHO
eouHuly. TepMuH «rpaxaaHe» o60o3HavaeT hU3NYeCKUX Unn KPUaNYECKNX Ny, KoTopble
NPOXUBAKOT UM UMEIOT pearnbHOE U AEUCTBYIOLLEE NPOMbILLIIEHHOE UM KOMMEpPYECKoe
npeanpusiTMe Ha ToW MU UHOW TamMoxeHHoN TeppuTopun.'™® B 3HaueHre TepMuHa «Haumum»
3anoXeHo npeacrtaBreHne o cooblecTse nioaen, cpopmmpoBaHHoM Bnarogaps obLuemy
NPOUCXOXAEHMIO, KYNbType 1 UCTOpUK, a YacTo 1 6narogaps obemy asbiky' . TepmuH
«KyNbTYpHbl€ OOLMHbI» NPU3BaH BbICTYNaTb B KAYE€CTBE AOCTATOYHO LLUMPOKOrO MOHATUS,
KOTOPOE BKITHOYAET rpaxkaaH BCE CTpaHbl, «Hauuio», B CryvasXx, koraa TpaguuMoHHbIe
Bblpa)KeHWs1 KyNnbTypbl paccMaTpMBalOTCA Kak NpuHagnexawme Bcemy Hapoay onpeaeneHHon
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e Hannanb XXepse, «Cornawexune TPUNMC. MpoekT n aHanus». U3g. 3-e, Sweet & Maxwell, ctp. 161.

Outep KyrenbmanH, «OxpaHa nuu, npyHagnexaliyx K MEHbLUMHCTBaM, 1 KyNbTYPHOro pasHoobpasus
KOPEHHbIX HapoaoB» noa pea. A. boH boraanamn u P. Bonbdpym, KOpnanyeckmin exxerogHuk OOH, Vol. 11,
2007 r., cTp. 235.
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CTpaHbl. ATO coveTaeTCs C NPaKTUKON B ApYrMx 06nacTsix NOMUTUKA U CIYXXWUT OOMNOSTHEHMEM K

Hen' ',

HoBu3Ha

HoBu3Ha siBngeTcs ogHUM n3 Kputepumnen naTeHTOCNOCOOHOCTH npwun nposegeHnn nobon
JKCMNepTn3bl Mo CyLLECTBY. l/I306peTeHV|e CYMTaeTCAa HOBbIM, €CIi OHO He ABNAETCA 4aCTblO

NpeaLLIECTBYIOLLEro YPOBHS TEXHUKK' .

B cooTtBeTcTBUM CcO cTaThen 33 [loroBopa o nateHTHON Koonepauun (PCT) HOBU3Ha
onpegenseTtca cnegyrowmm obpasom: «[Ans uenen mexayHapo4HON NpeaBapuTenbHON
3KCNepTu3bl 3asiBNEeHHOE N306peTeHre cYUTaeTCst HOBbIM, €CMU €70 He MOPOoYUT
NpeaLwecTBYOLWNIA YPOBEHb TEXHUKW, Kak OH onpeaeneH B VIHCTpykummn». lNMpasuno 64.1(a)
WHcTtpykummn k PCT onpegenseT «npealwecTBYOLWNA YPOBEHb TEXHUKN» KaK «BCE TO, YTO CTano
AOCTYNHbIM Nyb6nuke rae-nnbo B Mmpe NocpeacTBOM MUCbMEHHOIO PackpbITUS (BKNoYas
YepTeXM M Apyrve UnncTpaummn), cuMTaeTcsa npeaLecTBYOWMM YPOBHEM TEXHUKM NPU
YCNOBWM, YTO TaKOe pacKpbITUE MMENO MECTO A0 COOTBETCTBYIOLLEN AaTbI».

B ctatbe 54 EBponewickon nateHTHoM koHBeHuuK (ENMK) cogepxuntca cneaytollee
onpegeneHne HoBU3HbI: «M306peTeHne cumTaeTcs HOBbIM, €CIM OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHUKW BKMOYAET BCE, YTO CcTano obLeaocTynHbIM NyTEM NMUCbMEHHOIO
WNKN YCTHOMO OMMCaHus, NCNOMb30BaHMA Unun NobbiM Apyrmm cnocobomM A0 AaTbl NOAaYN 3asBKU
Ha eBPOMENCKNUN NaTeHT».

Pasgen 35 Csoaa 3akoHoB CLUA102 [YcnoBusi naTeHTOCNOCOBHOCTM; HOBM3HA 1 NOTEPSA npasa
Ha NaTeHT] coaepPXuT cnepytoLlee onpegeneHne NoHATUA HOBU3HbI: «J1MLo MMeeT NpaBo Ha
nonyyeHue naTeHTa, ecrnm — n3obpeteHme He Obino N3BECTHO UMW UCNOMb30BANOCh APYrMMU B
9TOM CTpaHe, UNn 3anaTeHTOBAHO UMM ONUCaHO B NeYaTHon nybnukaumm B 3TON Unmn apyrom
CTpaHe, A0 TOro, Kak M3obpeTteHune ...».

OckopouTenbHbIN

«OcKopOUTENbHbBIN» 03HAYaeT «BbI3bIBAKOLLMIA HEYOOBONBLCTBME, THEB UK 0buay;
NpOTMBOPEYaLLNIA rOCNOACTBYOLLEMY NPEACTABIIEHNIO O MPUNNYNAX U MOPanu» (IOPUSNYECKUIA
cnoBapb bnaka).

MaTteHT

MaTeHT onpenenseTcs Kak «40KYMEHT, ONUCBIBAOLLNA N300peTeHNE, KOTOPOE MOXET ObITb
M3roTOBMEHO, UCNOMNb30BaHO U NPOAAHO C paspeLleHns BnaaensLua nateHTa. MIsobpeteHune
npeactaenseT cobon peleHne KOHKPETHOW TEXHMYECKOM 3aga4un. [aTeHTHbI AOKYMEHT
06bIYHO COAEPXKMT, MO MeHbLUEN Mepe, 0aHY hopMyIny M306peTeHns, NOMNHbIN TEKCT ONUcaHus
n3obpeteHnsa n bubnmorpaduyeckyro MHpopmaumio, Takyto kak nmsa 3assutens. OxpaHa,
npeaocTaBnsemMas NnaTeHToM, orpaHu4eHa BO BpeMeHu (kak npaeuno, 15 — 20 net nocne gatbl
nogayu 3asiBkv unu Bbigayun nateHTta). OHa Takke orpaHu4eHa TeppuTopuanbHo
COOTBETCTBYIOLLEN CTPAHOW UK CTpaHamu. [aTeHT - 3To cornawleHne mexay nsobperarenem
n cTpaHoun. Takoe cornalleHne No3BonseT Brnagenbuy He 4ONYyCTUTb APYruX nnL, K
W3rOTOBMEHWIO, UCNONb30BAHMIO UMK NPOAaXe 3asBMNEeHHOro n3obpeTeHms» ' .

s ["occapuii TEPMUHOB, OTHOCALLMXCS K HemMaTepuarnbHOMY KynbTypHOMY Hacneguio, pa3pa60TaHHbu7|

HaumoHanbHom komuccren Hugepnangos no sonpocam FOHECKO, 2002 r. («...Hauuen moxeT aBnsaTbCs
KynbTypHas obLwmnHa»), uuTupyeTcsa B JOKyMeHTe «OxpaHa TpaauLMOHHBIX BbIPaXXEHU KynbTypbl/BbipaXKeHUi
chonbkropa: nepecMoTpeHHble uenv u npuHuunsl» (WIPO/GRTKF/IC/17/4).

CnpasoyHnk BONC no nHtennektyanbHon cobecteeHHocTH, MNybnukauma BOUNC Ne489 (E), 2008 r., cTp.19.
" "moccapwuit BOUC Ha noptane PATENTSCOPE
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MyHkT 1 cTaTbm 27 CornaweHus no TOProBbiM acnekTam npaB UHTENNEeKTyanbHON
cobectBeHHocTu (TPUMNC) BecemnpHoin Toproeow opraHusaumm (BTO) rnacut, 4to «[...] naTeHTbI
BblgatoTcs Ha Ntobble N300peTeHNS, HE3aBNUCUMO OT TOrO, SBSISIKOTCS NI OHW NPOAYKTOM Unn
crnocobom Bo Bcex 06nacTax TEXHUKM, NPU YCNOBUK, YTO OHWM 06nagatoT HOBU3HOW, coaepaT
n3obpeTaTenbCKkni YpOBEHb U ABMAKTCA NPOMBILSIEHHO NPUMEHUMbBIMW.. [...] NaTeHTbl
BblZaloTCA U NaTEeHTHbIE NpaBa MOryT OCYLLECTBSATLCS BHE 3aBUCMMOCTU OT MecTa
n3obpeTeHns, 0b6racTn TEXHUKN, a TaKKe OT TOro, BBO3ATCS N NPOAYKTbI UM NMPOM3BOSATCS Ha
MecTe».

CoxpaHeHue

CoxpaHeHune MMeeT Ba OCHOBHbIX 3/1eMEHTA: BO-NepBbIX, COXPAHEHMWE XUBOMO KyNbTYPHOro U
COLManbHOro KOHTEeKCTa TPaAULMOHHbLIX 3HAHWI U BbIPaXXeHWUI KynbTypbl AN NoAAep)KaHNUs
TPaAMLMOHHOM CUCTEMbI, B paMKax KOTOPOW NMPOUCXOAMUT pasBUTHeE, Nepeaaya U3 NokoneHus B
NOKONeHMe TPaAMLMOHHBIX 3HAHWI U BbIPAXXEHWIN KyNbTypbl U yNpaBrieHne 4OCTYNOM K HAM; a
BO-BTOPbIX, COXpaHEeHNe TPpaauLMOHHbBIX 3HAHWUIA U BbIpaXXeHWUI KynbTypbl B 3adpMKCUPOBaHHOM
dopme, Hanpumep, B cryyasix Ux AOKyMeHTUpoBaHus. CoxpaHeHne MoXeT OblTb HanpasreHo
Ha OKa3aHue NOMOLLM B BbXXKMBaHUM TPaOULMOHHbBIX 3HAHWUIA UMW BblPaXXeHWIN KynbTypbl ANS
OyayLLMX NOKONEHMI MCKOHHOW OBLUHBI M obecneyeHne nx NpeeMcTBEHHOCTU B pamKax
TPaAMLUMOHHOM MNK YCTaHOBIEHHOW 0bblbasiMu cucTembl, NGO Ha NpegocTaBneHne AocTyna K
HWUM LLUMPOKOM OBLLECTBEHHOCTU (B TOM YMCIe YYEHbIX U UCCnedoBaTenen) B 3HaK NPU3HaHUS UX
3HaYeHUs KaK KONMeKTUBHOTO KynbTYPHOro Hacneaust YenoeeyecTea' o

3aKoHbI 1 NporpaMmmbl He U3 0bnacTn NHTeNMNekTyanbHOM COBCTBEHHOCTN, HanpaBneHHbIe Ha
OXPaHy 1 NOOLLPEHNE XNBOro Hacneaus, MoryT okasatb GOMbLUYO NOMb3y B KA4YeCcTBe
AOMOMHEHUS 3aKOHOB B OTHOLLEHMN OXPaHbl MHTENNEKTyanbHon cobcTBEHHOCTU. [pyrue
MeXayHapoaHble NPaBOBble CUCTEMBI, Takne kak KoHeeHyusi o buonoau4eckom pa3Hoobpasuu
(1992 r.) n Opranmnzauma O6beanHeHHbIX Haumii no Bonpocam obpa3oBaHns, Hayku
KynbTypbl (FOHECKO), kacatoTcs acnekToB OXpaHbl, COXpaHEHUS U 3aLUTbl TPAOULMOHHbIX
3HaHWI 1 TPAANLIMOHHBIX BbIPAXEHUI KyNbTypbl B UX KOHKPETHOM MOMNMTUYECKOM KOHTeKcTe 2.

MNMpepBapuTensHoe 060CHOBaHHOE cornacue

B Heckonbknx mexayHapoaHbIX JOKYMEHTaXx, KacatoLmnxcsi, B YaCTHOCTU OKpYXKatoLwen cpeapbl,
Hanpumep, B NyHKTe 4 cTaTbk 6 ba3esibCKoU KOHBEHUUU O KOHMpPOoJsie 3a mpaHcapaHU4YHoOU
riepesoskoli oracHblx omxodoe u ux ydaneHuem (1989 r.) n B KoHseHyuu o 6uonoau4eckom
pa3Hoobpasuu (1992 r.), ynoMmmnHaeTcs unm nogpasymeBaeTcs NpaBo Ui NpUHLMN
«npegBapuTenbHoro obocHosaHHoro cornacus» (MOC) unu nHoraa «cBo6OAHOTO,
npeasaputenbHoro obocHoBaHHoro cornacus» (CMOC).

B oTHoWeHWn JocTyna K reHeTu4eckum pecypcam, B nyHkTe 5 ctaten 15 KoHeeHyuu o
buonozauyeckom pasHoobpasuu (1992 r.) npegycmaTpmBaeTCs, YTO OH «perynupyeTcs Ha
OCHOBe npeABapuTenbHOro obocHoBaHHoro cornacus Jorosapusatowen CTOPOHbI,
NpeaoCTaBnsAoLLEN Takne pecypcbl, ecnmn ata CTOpOHa HE peLLmnT nHave».

B nyHkTe 1 ctaTbn 16 Hazolickoeo npomokona peaynupogaHusi docmyrna K 2eHemu4ecKuM
pecypcam U CoO8MeCmHO20 UCIMOoIb308aHUs Ha cripasednueoll U pagHoOU OCHOBE 8bI200 om UX
npumeHeHusi K KoHeeHyuu o buonoaudeckom pasHoobpasuu (2010 r.) npegycmaTpmuBaeTcs, 4YTO
«Kaxgas CTopoHa npyHMMaeT COOTBETCTBEHHO Cy4vato Hagnexawue n copasmepHble

18 0O630p oesTenbHOCTU 1 pe3ynbTaToB paboTbl MexnpasutenscteeHHoro komuteta (WIPO/GRTKF/IC/5/12),

NyHKT 37.
OxpaHa TpaguLMOHHBIX 3HaHUI: NPOEKT aHanu3a NpobenoB: NepecMOTPEHHbIN BapnaHT
(WIPO/GRTKF/IC/13/5(b) Rev.), NpunoxeHue |, cTp. 6.
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3aKoHoAdaTeslbHble, agMUHUCTPAaTUBHbIE UITN MOJNTUTUHECKMNE MEpPbI AJ1A obecneyeHus Toro,
YTOObI AOCTyn K TpagnumMOHHbIM 3HaHUAM, CBA3AaHHbIM C reHeTU4eCKMMKn pecypcamMmim, Kotopble
NCNonb3yrTCA B npefenax ee opucankumn, ocyLecTBnancAa B COOTBETCTBUN C
npeasapuTesribHbIM 000CHOBaHHLIM COrfTaCUeM UNu C O,EI,O6peHVIF-| " nNpun y4aCtnn KOpPEHHbIX N
MECTHbIX obLine, n 4tobbl Obinn yCTaHOBJ1€Hbl B3anMocoriiacoBaHHbl€ YCITOBUA, Kak
onpegerneHo B HauMoHarnbHOM 3aKoHOAaTeNnbCTBE, perynmpyrowem 0octyn K reHeTn4eCknm
pecypCaM 1 coBMeCTHOE UCMNOJIb30OBaHUE BbIro, Ui B PEryrAaTuBHbIX Tpe6OBaHVIFIX ﬂ,perI?I
CTOpOHbI, roe HaxogAatcAa Takme KoOpeHHble N MECTHbIE OOLWWMHbI».

lMepBOHavanbLHO 3TO NOHATUE BbINO 3aMMCTBOBAHO M3 MEOULMHCKON 3TUKN,
npegycMaTpuBaBLLEl NpaBo NauueHTa NpUHMUMaTh peLLeHne, NPOBOANTL U HE MPOBOANUTL
MeOMLMHCKOE fieYeHne nocre nonyYyeHns nosHon nHopmMaumnmn o puckax 1 npenmyLlectaax
TaKoro KOHKpEeTHOro fnieyeHnsi. Hanpumep, B ctatbe 5 Beceobwel Oeknapayuu o eeHome
yesioeeka U rpasax yesoegeka ot 1997 r. npegycmatpuBaeTcs, YTO BO BCEX CryyasnX
nccrnenoBaHus, nevYeHns Unm JMarHocTUKK, OKasbiBaloLLMX BANSHME Ha reHOM YeroBeka,
cnegyeT oueHMBaTb NOTEHLUMAmNbHbIE PUCKM U MPEUMYLLECTBA U «MONYYNTb NpeaBapuTenbHoe,
cBobogHoe U 060CHOBaHHOE corfacue CoOTBETCTBYOLWEro nuua». B ctatbe 6 Beceobwel
Oeknapauuu o buoamuke u npasax 4yenoeeka 2005 r. OpraHmsaumm O6begMHEHHbIX Hauui no
BOonpocam obpasoBaHus, Hayku n KynbTypbl (FOHECKO) TpebyeTtcs nonyyeHve
«npegBapuTenbHOro, cB0604HOr0 N 060CHOBAHHOIO COrfiacus OT COOTBETCTBYIOLLIEro nmua»,
Korga peydb naeT O «MPeBEHTUBHOM, ANArHOCTUYECKOM U TepaneBTU4eCKOM MeANLMHCKOM
BMeLLATENbCTBE» UNN «HAaYYHOM UCCNEeaO0BaHUN».

OTOT TEPMUH BbITEKAET U3 peanusauum obLLero NpuHLMNa y4acTusi KOPEHHbIX HapOaoB B
NPVUHSATUM peLeHuii n (hopMyNMPOBKE, peann3aLm 1 OLieHKe 3aTparmBaroLLyx Ux nporpamm 2.

MpunaratenbHoe «CcBO6OAHOE» MCMONb3YeTCA C Lienbto obecneveHuns Toro, 4Tobbl B Xoae
NeperoBOpOB HEe OCYLLECTBANOCH HUKAKOro NPUHYKAEHUS NN MaHWUMYIMPOBaHWS, a CroBO
«npeaBapuUTenbHOEe» HanpaBfeHo Ha NpU3HaHMe BaXXHOW poriv haktopa BpeMEHH,
HeobXoaNMOro KOpeHHbIM Hapogam A5t NOMIHOro aHanu3a NpeanoXeHun, N yBaxxeHme Toro
dakTa, YTO Ha OOCTMKEHNE KOHCeHcyca TpebyeTcs Bpemsi. OHO Takke NpeaBocxuLiaeT
BO3MOXXHOCTb TOr0, YTO B pearlbHOCTU pPeLLeHNsi, 0COOEHHO Te, KOTopble KacalTcs
MacLTabHbIX MHBECTULMIA B 0B6NacTb pasBuTUS, NPUHMMAOTCS KOPEHHLIMU HApOoAaMn 3apaHee.
MoHATNe «0BOCHOBAHHOrO» COrflacus OTpaXxaeT pacTyLlee Npu3HaHMe Toro, YTo OLeHKa
BO34EMNCTBUA HA OKpY>XKatoLLyto cpeay 1 obLLecTBO ABNsieTCa HEOOXoaUMbIM yCcrnoBmeM Ans
no6oro npouecca NeperoBopoB 1 NO3BOSISIET BCEM CTOPOHAM NPUHUMATL B3BELLEHHbIE
peLLeHus.

«Cornacue» npeacraensieT coboii npouecc, NocpeacTBOM KOTOPOro BbIAAeTCs paspeLleHme Ha
OCHOBe B3auMHoro fosepusi. OGocHOBaHHOE cornacue npeanonaraeT NpeaocTaBeHne YeTkux
MOSICHEHWI, @ TakxKe [aHHbIX O KOHTPAKTe, BO3MOXHbIX BbIrofax, NOCMeACTBMSAX U NyTaAX
[anbHenLwero Ncrnonb3oBaHusa. ATOT NPOLECC AOMKEH BbITb NPO3padHbIM, a POPMYIMPOBKA —

MOJTHOCTbLIO MOHATHBIMU NSt KOPEHHBIX HapoaoB'2'.

MpeawecTBYyOWMIA YPOBEHb TEXHUKMU

120 MyHkT 2 ctaThn 32 Oeknapauum OOH o npaBax KOPEHHbLIX HAPOAOB; CM. Takke PykoBoasiLmMe NpUHLMIEbI

Mpynnsl OOH no Bonpocam pa3BuTUSA B OTHOLLEHUW KOPEHHbIX HAPOO0B.

CtneeH AnneH n AnekcaHgpa KcaHTtaku, «Pa3mbiwnerms o KonseHumn OOH o npaBax KOPEHHbIX HApO40B»,
Oxkcdpopa v Moptnena, OperoH, cTp. 49. CM. Takke «[ToCTOsIHHBIV hOpyM MO BONPOCaM KOPEHHbIX HAPOAOB
npu 3koHommnyeckom n CoumnanbHom Cosete OOH», yeTBepTas ceccus, n «OT4eT 0 MexXayHapOAHOM
ceMumHape No MeToaukam B OTHOLLEHUM CBOGOAHOro NpeaBapuTenbHOro 060CHOBAHHOMO Cornacus u
KOpeHHbIX HapogoB», E/C.19/2005/3. cTp. 8.
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MpenwecTBYOWMNN YPOBEHb TEXHUKN B 0BLLIEM CMbICIE NpeacTaBnsaeT cobon BCce 3HaHUS,
KOTOpble CyLLEeCTBOBanu 4o Nogayn COOTBETCTBYIOLLEN 3asBKU UNKU AaTbl npyuopuTeTa,
He3aBMCUMO OT TOro, CyLLLEeCTBOBaM i1 OHM B MMCbMEHHOW dbopmMe unu B oopmMe YCTHOro
pacKpbITUSA. B HEKOTOPbIX NPaBOBbIX AOKYMEHTAX CYLLECTBYIOT pPa3nuymsa Mexay neyatHbiMu
ny6nukaumsiMm, yCTHbIM packpbITUEM M NPeablayLMM UCNONIb30BAHUEM Y MECTOM
NPOVCXOXAEHUS NYBRMKaLMM Unn packpbiTust.'#

Ans uenen PCT onpegeneHve npeawecTByOWEro YpoBHSA TEXHUKM B npasune 33.1
WHcTtpykumm k PCT umeet cnegytoLuyto ooOpMynUPOBKY: «BCe TO, YTO CTarno AOCTynHO nybnuke
roe-nmbo B Mupe NOCpeAcTBOM MUCbMEHHOrO PackpbITUSA (BKMOYasa YepTexun n apyrme
WNNICTPaLUKN) U YTO MOXET ObITb NONE3HbIM NPU ONpeaeneHnn, ABNSeTCA NN 3asiBNeHHoe
n3o0bpeTeHne HOBbIM N COOTBETCTBYET /N OHO M306peTaTenibCKOMy YPOBHIO (T.e. ABNAETCH Nn
n3o0peTeHne o4eBMAHBLIM UK HET) NPU YCNOBUK, YTO pacKpbiTUE CTano AOCTYMNHbLIM 40 AaThl
MEXOYyHapo4HOM nogaymn».

B cny4ae c EBponown, B nyHkTe 2 ctaTbn 54 EBponewickon nateHTHoW koHBeHUmu (ENMK) naetcs
onpeaeneHne 3KBUBaNeHTHOro TEpMUHA «ypOBEHb TEXHUKN» KaK BKMOYAIOLLLEro «BCe, YTO
cTano obweaoCTyNHbIM MYTEM MUCbMEHHOO UM YCTHOrO ONMCAHWS, UCMOSTb30BaHUS UK
nbbIM ApyrumM cnocobom A0 AaThl Nogadn 3asBKU HA €BPOMNENCKNA NaTEHT». B OTHOLLEeHUK
aToro nonoxeHus EMNK, B Pykogodswux npuHyunax ro rnpoeedeHUro 3Kcrnepmu3ssi 8
Eeponetickom nameHmyom eedomcmee (ElNB) npegycmatpmBaeTcs, YTo «crnegyeT NpuHATL BO
BHMMaHMe LWMPOTY 3TOro onpeaenexHus. He cywlecTByeT Kakmx-imbo orpaHuyeHui B
OTHOLLIEHUKN reorpadn4eckoro MecTonoNIOXKEHUS, UK A3blka UM OOPMbI, B KOTOPOW
COOTBETCTBYIOLLAA NHOPMaLMA cTana OCTyNHOW Nybnuke; Takke He npeaycMaTpuBaeTcs
CPOK AeNCTBUA OOKYMEHTa Ui APYrMX NCTOYHUKOB MHdbopMaumn. OfHaKo CyLLeCTBYHOT
HEKOTOPbIE KOHKPETHbIe ncknodeHmns (cm. 1V, 8)»'%,

B paspene 35 Kogekca 3akoHoB CLUA 102 npegluecTByOLWMIN YPOBEHb TEXHUKM KOCBEHHO
onpegenseTcs NocpeaCcTBOM KOHLENUMN HOBU3HbI, Kak BCE, YTO «M3BECTHO UITM UCNONb3yeTCs
APYTMMW B 3TOW CTpaHe, Unn 3anaTeHTOBAHO M ONUCaHO B NevaTHon nybnukaumm B 3Ton nnm
APpYron ctpaHe Ao Toro, Kak n3obpeTeHue. .. ».

B pasgene 29 AnoHCKOro nateHTHOro 3akoHa «NpeaLecTBYOLWNA YPOBEHb TEXHUKN»
onpegenseTcsa Kak «(i) nsobpeteHus, Kotopble 6biny NyGNnMYHO N3BECTHbI B ANOHMN Unun B
APYrov cTpaHe 40 nodayun 3asaBku Ha naTeHT: (i) nsobpeTteHus, koTopble Ny6nu4HO
MCNonb30Banucb B ANOHUM UNu Apyron cTpaHe, 40 No4ayun 3asBKU Ha NATeHT; U

(iii) n3obpeTeHns, koTopble BbINKM OnNMcaHbl B pacnpocTpaHeHHoW nybnukauum, unm
n306peTeHnst, KOTopble CTanu NyGINYHO AOCTYMHbI C NOMOLLLI CPEeACTB AMNEKTPOHHOM
KOMMYHMKaLMN B ANOHUM Unn B APYroi CTpaHe, 40 NoAayn 3asBK/ Ha NaTEHT».

OxpaHa
«OxpaHa» B pabote KomuteTta npnobpena TeHAEHUMIO K TPAKTOBKE OXPaHbl TPALULMOHHBIX
3HaHWU N TPAOULMOHHBIX BbIP@XXEHUIN KyNbTypbl OT HEKOTOPbLIX OPM HECAHKLIMOHMPOBAHHOMO

MCMONb30BaHNS TPETLUMU CTOPOoHaMK'2*. PaspaboTaHbl U NPUMEHSIOTCA ABe (POPMbI OXpPaHbI.

[No3umueHas oxpaHa

122

123 CnpasoyHnk BONC no nHtennektyanbHon cobectBeHHocTH, MNybnukauma BOUC Ne489 (E), 2008 r., ctp. 19

Cwm. Pykosodsiwue npuHyunsl 0ns nposedeHus akcriepmu3bl 8 Eeponelickom nameHmHom eedomcmee, YacTtb
C, Maga IV, nyHkT 5.1.

0O630p AesaTenbHOCTU 1 pe3ynbTaToB paboTbl MexnpasutensctBeHHoro komuteta (WIPO/GRTKF/IC/5/12),
nyHKT 20.
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ViccnepytoTcsa 1Ba acnekTa No3vTUBHON OXpaHbl TPAAMULIMOHHBIX 3HAHWIA U TPAAULIMOHHBIX
BbIPAXXEHWIA KyNbTypbl MOCPEACTBOM NPaB MHTENNEKTyanbHO COBCTBEHHOCTH, MPUYEM OAVH 13
HWX KacaeTCs NPENnsTCTBOBAHUSA HECAHKLIMOHMPOBAHHOMY MCMONb30BaHWI0, @ BTOPOIA KacaeTcs
aKTMBHOIO MUCMOMb30BaHNS TPAANLIMOHHBLIX 3HAHWI U TPAANLIMOHHBIX BbIPAXEHUIA KynbTypbi
WCKOHHOI OBLLMHON camoii. KpoMe Toro, npuMeHeHne K NO3UTUBHOM OXpaHe TPaauLIMOHHbIX
3HaHWI U TPAANLIMOHHBIX BbIPAXEHUIA KynbTypbl MOAXOA0B, HE OCHOBAHHbIX Ha
NHTEeNnNeKTyarnbHoi COBCTBEHHOCTM, MOXEeT BbiThb [ONOMHUTENLHOI MEPON MO UCTONL30BAHMIO
npaB MHTENNEKTyanbHo COBCTBEHHOCTM U OCYLLECTBMATLCS COBMECTHO C OXPaHOM
WHTennekTyanbHoit cobcTBeHHOCTM'®. Hanpumep, noanTuBHas oxpaHa TpaanNLMOHHbIX 3HaHMIA
W TPAAULIMOHHBIX BLIPKEHUI KYNbTYPbl MOXET NPensaTCTBOBATL MOCTOPOHHUM NMLIAM B
MOMYyYeHNUN 3aKOHHOTO AOCTYNA K TPAANLIMOHHBLIM 3HAHUAM 1 TPAANLIMOHHBLIM BbIPaXKEHNAM
KyNbTypPbl UMW MCNOMNb30BaHNUM WX NS NOMYyYeHUs KOMMEPYECKOI BbIroabl B OTCYTCTBUE
crpaBe/AnMBOro COBMECTHOrO NOMb30BaHUS COOTBETCTBYIOLLMMI NPENMYLLECTBAMM, OLHAKO
OHa Taioke MOXeT BbITb NCNONb30BaHa HOCUTENSIMU TPAANLMOHHBLIX 3HAHWI 1 TPAANLIMOHHBIX
BbIPaXXEHWIA KyNbTYPbl ANSt CO3AaHNS COBCTBEHHBIX NPEANPUATAI Ha OCHOBE WX TPaANLMOHHBIX
3HaHWIA 1 TPAANLIMOHHBIX BbIPAXeHUI KynbTypbl'2.

SawumHas oxpaHa

TepMuH «3alMTHas oxpaHa» OTHOCUTCS kK Nogbopke cTpaTteruin ans obecnevyeHunst Takoro
MONOXEHUS!, YTOObI TPETBU CTOPOHbI HE MOMNyYanu He3aKOHHbIX UM HEOGOCHOBAHHLIX NpaB
MHTENNeKTyansHon CO6CTBEHHOCTN B OTHOLLEHUM TPaANLMOHHbIX BbIPaXXEHWUIA KYNbTypbl,
06BHEKTOB TPAANLIMOHHBIX 3HAHWIA N B3AaMMOCBSA3aHHbIX reHeTuYecknx pecypcos'®’. 3awwmtHas
oXpaHa TPafAMLMOHHbIX 3HAHWUIA BKIMOYAET MePbI MO NPEeABOCXMLLEHMIO UK NPU3HAHUIO
HeOEeNCTBUTENbHBIMU TEX NATEHTOB, B KOTOPbLIX HE3aKOHHBLIM 06Pa30M YXKe CyLLeCTBYoLLME
TPaAULMOHHBIE 3HAHUS 3asIBNSIIOTCS B KAYECTBE M30OpETEHUN.

Mpoueaypbl

Mpouenypbl NpeacTaBnAlT COOOM NPABOBbLIX COrnalleHns, KoAeKCbl MOBEAEHUS, PYKOBOASILLME
NPUHLUUNBI NNW YKa3aHUA Ha TO, KaK NoAn JOIMKHbI BECTU cebsa B onpeaeneHHbIX
obctoatenbctBax. OHM MOTYT UCMOMNBb30BaTbCA 4115 Pa3paboTkn OOLMHHBIX HOPM B OTHOLLEHUN
pacnpoCTPaHEeHNs 3HaHUA 1 UCMONb30BaHUSA NX CTOPOHHUMM NMLAMK1, a Takke Ans COAENCTBUSA
N3MEHEHMIO MHEHUSA U BblpaboTke HOBbIX HOpM. Kak npaBuno, npoueaypbl HOCAT rmbKui
XapakTep 1 Co BpeMeHeM MOryT MeHATbCSA. OHM MOryT MCMoNb30BaTbCH Kak CPeAcTBO AN
OOCTWXKEHUS onpefeneHHbIX Lenen, KoTopbiX He yaanocb JOCTUYb obpalleHnem K opyrum
obnactam npaea. Npouenypbl, NpeacTasnsawowme codbon odumumaneHble U HeoULManbHble
pyKoBoAsLLME NPUHLUMBI B OTHOLLEHUN NOBEAEHUS, MOTYT COAENCTBOBATL BbICTPANUBAHMIO

OTHOLLIEHWIA 1 CO3[aBaTb BO3MOXHOCTM AN BO3HUKHOBEHUSI HOBbIX OTHOLLEHMIA' 2,

MocTaBwmKu n nony4yartenu

MocTaBLUKX 1 NonyYaTeny reHeTUYECKNX PECYPCOB MOTYT BKOYaTb NPaBUTENbCTBEHHbIV
CeKTop (Hanpumep, NpaBUTENbCTBEHHbIE MUHUCTEPCTBA, NPABUTENbCTBEHHBIE YYPEXOEHUS
(HauMoHanbHble, pervoHarnbHbIe UM MECTHbIE), BKIOYas yYpexaeHus, oTeevatoLmne 3a
agMUHUCTPaATUBHOE ynpaBreHne HauMoHanbHbIMM Napkamm U NpaBUTENbCTBEHHbLIMA
3eMsIsiMK); TOPrOBIO UMM OTPaCiV NPOMbILLNIEHHOCTU (Hanpumep, dhapmaueBTUYeckas,
NPOaOBONbCTBUE U CENbCKOE XO3ANCTBO, OBOLLIEBOACTBO U NPEANPUATUSA KOCMETUYECKON

125
126
127
128

Tam xe, nyHkTbl 21 1 22.

Tam xe, NyHKT 21.

Tam xe, NyHKT 28.

[hxenH AHOEepCOoH, «MCKOHHbIE/TpaaNLIMOHHBIE 3HAHWS U MHTENNEeKTyanbHas COBCTBEHHOCTb», LieHTp
n3y4yeHns obLecTBEHHOro 4oCcTosaHMS, YHuBepceuTeT Obtoka, 2011 r., 4OCTYNHO Ha:
http://www.law.duke.edu/cspd/itkpaper
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oTpacnu); Hay4yHo-uccrnegoBaTenbCckue yupexaeHus (Hanpumep, yHMBepcuTeThbl, 6aHku reHoB,
BoTaHn4eckune cagbl, MUKPOOHbLIE KOMMEKLUMN); XPaHUTENN rEHETUYECKNX PECYPCOB U HOCUTENM
TPaAVLUMOHHBIX 3HAHWI (Hanpumep, accoumaLnm XnepoB, KOPEHHbIE HAPOAbl UM MECTHbIE
coobLecTBa, HapoadHble OpraHM3aLmn, TPaaMLMOHHBIE dhepMepckue coobllecTsa); u apyrue
(Hanpumep, BNaaenbLbl YaCTHbIX 3eMerlb, rPyMMbl N0 COXPaHEHMIo Npupoasl 1 T.4.)" %,

OOLlecTBEeHHOe AoCTOoAHMe

B GonblUMHCTBE Cry4YaeB TBOPEHUE cUMTaeTCs 00 EeCTBEHHbBIM AOCTOSAHNEM, €CIN
OTCYTCTBYIOT NPaBOBbl€ OrPaHNYEHNst AN ero UCNofb30BaHWS LLMPOKOW ny6nvn<0|7|‘3°.

FOpuguuecknii cnoeapb bniaka gaet crnegytowee onpegenexHve obLecTBEHHOro JOCTOAHUS:
«[COBOKYMNHOCTb N306peTEHUN NNn TBOPYECKMUX NPOU3BEAEHNIN, KOTOPbIE HE OXPaHATCSH
npaBaMu MHTENNEKTyanbHON COBCTBEHHOCTM U MO3TOMY OOCTYMNHbI ANng 6ecnnaTtHoro
Mcnonb3oBaHus NobbIM YenoBekoM. [locne yTpaTbl NN NCTEYEHUS CpoKa AeNCTBUSA
aBTOPCKOro npaea, NpaBa Ha TOBApHbIV 3HAK, NAaTEHT UMW KOMMEPYECKyo TalHy OxXxpaHseMas
UMW MHTeNneKkTyanbHass COGCTBEHHOCTb CTAHOBUTCS YacTblo 0BLLECTBEHHOrO JOCTOSHNUS 1
MOXeET BbITb NPUCBOEHA NIO6LIM NLIOM 6e3 OTBETCTBEHHOCTU 3a HapylueHue]» '

O6wecTBeHHOE JOCTOsSAHME B 06n1acT aBTOPCKOro rnpaBa U CMEXHbIX MpaB onpegenseTcs Kak
«0BnacTb NPUMEHEHMS Taknx paboT 1 0OBEKTOB CMEXHBIX NPaB, KOTOPbIE MOTYT
NCNoNb30BaTbCA U 3KCNNyaTUpoBaTbCa NobbiM Yenosekom 6e3 paspelueHns n 6e3
obs3aTenbpCcTBa ynnavvMeaTe BO3HarpaXKgeHne COOTBETCTBYHOLLMM BriagenbLlamM aBTOPCKOro
npaBa 1 CMEXHbIX MpaB — Kak NpaBuno, BCreACTBUE UCTEYEHNUSI UX CPOKa OXpaHbl, UIu
BCJ‘Ie,EI,CT1B3Ige OTCYTCTBUS MEeXAyHapoaHOro AoroBopa, obecneyvmBatoLLero nx OXpaHy B AaHHOM
cTpaHe» .

Kak npaBuno, npuMeHnTENbHO K NaTEHTHOMY 3akoHoA4aTenbCTBY 06LECTBEHHOE AOCTOSHME
BKIOYAET 3HAHWSA, UOEN U MHHOBALMMW, B OTHOLLEHUN KOTOPLIX JINLO UMM OpraHmM3aums He
UMELOT npaB COOCTBEHHOCTU. 3HaHUS, MAEN N MHHOBALMM CUMTAOTCH OBLLLECTBEHHbBIM
OOCTOSIHMEM, €CIM HEe CYLLLECTBYET NPaBOBbLIX OrpaHUYEHUN 415 X UCNOMb30BaHNSA (C y4eTOM
pasnnunin B KOHKPETHbIX 3aKOHOA4AaTeNbCTBaX M CyLLECTBOBAHWS, B CBA3U C 3TUM, PasfinyHbIX
o0l eCTBEHHbIX AOCTOSAHUI), MOCINE UCTEYEHUS Cpoka AENCTBUS NaTeHTOB (00bI4HO 20 neT), u
€CNnn OHW He NPOANEBAOTCH, NOCMEe aHHYNMPOBAHUS U NPU3HaHUSA NaTEHTOB

HeaencTBUTENbHLIMUS,

Ponb, CTpyKkTypa 1 rpaHuubl «06LLEeCTBEHHOrO AOCTOAHUSA» OCTalTCA NPeAMETOM aKTUBHbIX
obcyxageHnn Ha pasnuyHbIX popymax, Bknoyas BOUC n MKIP. 3HaveHune TepmnHa
«0bLecTBEHHOE JOCTOSAHNE» NPUMEHNTENBHO K TPAAULNOHHBIM 3HAHUSIM U TpagULNOHHBIM
BbIpaXXeHNsIM KynbTypbl 6onee nogpobHo paccmaTpmBaeTcs B «3anucke 0 3Ha4YeHU TepMmHa
«0BLLEeCTBEHHOE OCTOAHME» B CUCTEME UHTENNEKTyarnbHOW COBCTBEHHOCTM CO cneumarnsHON
CCbIJTKOM Ha OXpaHy TPaAMLUMOHHbIX 3HAHWUI U TPAAULMOHHbIX BblpaXKeHUN
KynbTypbl/BblpaxkeHnn donbknopa» (WIPO/GRTK/IC/17/INF/8).

O6wenoCcTynHOCTb

Ha coeewaHum [pynnbl TEXHUYECKUX SKCNEPTOB 1 HOPUCTOB MO TPAAULMOHHBIM 3HAHUSIM,
CBSI3aHHbIM C FEHETUYECKMMUN pecypcamu, B KOHTEKCTE MEXAYHapOAHOro pexumMa ocTyna u

129 Cwm. pokymeHT WIPO/GRTKF/17/INF/12.

B0 cwm. nokymeHT SCP/13/5.

131 Opuanyeckuii cnosapb bnaka (Black's Law Dictionary) 1027 (43g. 8-e, 2005 r.).

132 My6nukauns BONC «Pykosoacteo BONC no gorosopam B 06nacti aBTOPCKOro npasa v CMeXHbIX Npas n
"moccapwii TEpMUHOB NO aBTOPCKOMY MPaBy M CMEXHbIM NpaBam».

138 Cwm. nokymeHT SCP/13/5.
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COBMECTHOrO NoJSib30BaHMs BbIro4aMm akcnepTbl 06cyannm TEpMnHbI «00LLLEeCTBEHHOE
AO0CTOsIHME» N «00LWEefOCTYNHOCTb» CO CNeumnanbHOM CChINTKON Ha TPagUUMOHHBLIE 3HAHUS,
CBsI3@aHHblE C TEHETMYECKUMM pecypcamn: «TepMUH «0BLLECTBEHHOE JOCTOSIHUE», KOTOPbIN
ncnonb3yetcs Anst 0603HaYeHns 6ecnnaTtHon JOCTYNHOCTUN, N3BAT U3 KOHTEKCTa U MPUMEHEH K
0o6LWwenoCcTynHbIM [TPaAULMOHHBIM 3HaHUSAM], CBA3AHHBIM C FEHETUYECKMMU pecypcamu.
CornacHo obwemMy noHnmMaHuto obLLefoCTyNMHOCTH, OHa He 03HavaeT becnnaTtHom
poctynHocTn. Obiee noHMMaHme obLeaoCTYNHOCTM MOXET O3Ha4aTh, UTO CYLLEeCTBYIOT
onpeaerneHHble YCroBuMs AN YCTaHOBIEHMS B3aMMOCOINacoBaHHbIX 0083aTeNbCTB, Taknx, Kak
nnata 3a goctyn. [TpaguuUnOHHbIE 3HAHWS] HEPEAKO CYMTAKTCHA OTHOCALLUMMUCS K
06LweCcTBEHHOMY AOCTOSIHUIO U, KaK CreACTBMe, ABMSIWMMUCA JOCTYNHbIMKM 6ecnnaTHo, Kak
TONbKO OHN U3BATHI N3 X KOHKPETHOIO KyNbTYPHOrO KOHTEKCTa U pacnpocTpaHeHbl. OaHako
Henb3sa cebe NnpeacTaBUTb, YTO [TPAAMLMOHHbBIE 3HAHWS], CBA3AHHbIE C FEHETUYECKMMU
pecypcamu, KOTopble cTanu obLeaoCTyNHbIMW, HUKOMY He NpuHagnexaT. B pamkax
KoHLenuun obLeaoCTynHOCTM No-nNpexHemy TpebyeTcsa nonyyYyeHne npensapuTenbHOro
MHOPMMPOBAHHOIO cornacus Bnagenoua [TPaanUMOHHbIX 3HAHWI], KOTOPLIA MOXeT BbiTb
onpegeneH, paBHO Kak TpebyeTcsi NPUMEHEHNE COOTBETCTBYHOLLMX NOSTOXKEHUA O COBMECTHOM
NoMnb30BaHMN BbIrogamu, B TOM YUCIE €Crl UBMEHEHWNE B UCMOSTb30BaHNN IBHO 00YCroBneHo
nony4YeHHbIM paHee npeaBapuTeNnbHbIM MHPOPMUPOBaHHbBIM cornacnem. B cnyyae
HEBO3MOXXHOCTW onpeaeneHus Bnaaensla 6eHedumLmapbl BCe e MOryT ObiTb yYKkasaHbl,
HanpuUmep rocyapcTeom» %,

3HayeHne TepMMHa «00LLECTBEHHOE AOCTOSIHNE» MPUMEHUTENBHO K TPAAMLMOHHBIM 3HAHUSM 1
TPaAVLMOHHBIM BbIpaXXeHUsIM KynbTypbl 6onee nogpobHo paccmaTtpuBaeTcs B «3anvcke o
3Ha4YeHU TepMUHa «0BLLIECTBEHHOE AOCTOSHME» B CUCTEME UHTENNEKTYarbHON
COBCTBEHHOCTM CO CneumanbHON CCbINIKON Ha OXpaHy TPaAULMOHHBIX 3HaHUA U TPAAULMOHHbIX
BbIpaXXeHWU KynbTypbl/BblpaxkeHuin ponbknopa» (WIPO/GRTK/IC/17/INF/8).

PeecTpbl TpaAMLUMOHHbLIX 3HAHUN

PeecTpbl MOXXHO aHanM3MpoBaThb C CaMblX PasHblX ToMek 3peHusi. C TOYKM 3peHus npaea
peecTpbl MOXHO OXapakTepu3oBaTb Kak AekrnapaTuBHbIe Uiy NpaBoycTaHaBNuBatoLwme B

3aBMCUMOCTM OT CUCTEMBI, B PaMKax KOTOPOI OHU yupexaeHb! .

CornacHo geknapaTmMBHOMY peXuMy, KacatoLemMycst TpaanUmMOHHbIX 3HaHWA, NpaBa Ha
TPaAULMNOHHbIE 3HAHWS HE BbITEKAIOT HU N3 KAKOro akTa NpaBUTENbCTBA, a OCHOBLIBAKOTCA Ha
npeALwecTByOLWMX NpaBax, BKYas yHacnegoBaHHble OT NPeakoB, 0OblYHbIE, NTINYHbIE
HenMyLLLeCTBEHHbIE NpaBa 1 Npaea 4Yenoseka. B crnyvae ¢ geknapaTuBHbIMU peecTpamu, XOTs
perncTpaums u He BrvsieT Ha CyLLEeCTBOBaHME TaKMX NpaB, OHa MOXET UCNONb30BaTbCA
nateHToBedamun Ansa aHanmsa n3BeCTHOro YPOBHSA TEXHUKM U OS1S1 OCnapyMBaHUSA BblAaHHbIX
NnaTeHToB, B KOTOPbIX NMPSMO UM KOCBEHHO MCMNOMb30BaHbl TPaAULMOHHbIE 3HaHNA. Korga
Takme peectpbl QYHKUMOHMPYIOT B ANIEKTPOHHON hopMe M AOCTYNHbI Yepe3 NHTepHeT, BaXkHO
co3faTb MexaHu3Mm, obecrne4ymBaloLLnin AeCTBUTENbHOCTL AaT BHECEHUS 3anuncen o
TPaAULMOHHBIX 3HAHUAX ANS Lenen NpoBedeHns nomcka no HoBM3HE 1M M300peTaTenbCkoMy
YPOBHI0. TpeTbsa OYHKUNS, KOTOPYIO MOTYT BbINOMHATL 3TN PEECTPbI, COCTOUT B COAENCTBUN
COBMECTHOMY NOMb30BaHMIO BLIrOJaM Kak NoNb3oBaTeNsaMu, Tak n nocTasLikamu',

MpaBoycTaHaBNMBaloLLME PEECTPbI ABMAOTCA YaCTbio NPaABOBOro pexvuma, NpecneayLero
Lenb NpeagocTaBreHns Npae Ha TpaavUUoHHbIE 3HaHUS. B npaBoycTaHaBnvBatoLwme peecTpbi

¥ Cm. UNEP/CBD/WG-ABS/8/2, OTueT 0 paboTe coBellaHusi 'pynnbl TEXHNYECKUX IKCMEPTOB 1 FOPUCTOB MO

TPaaLMOHHBIM 3HaHNSM, CBA3aHHBLIM C FEeHETUYECKMMMW PeCcypcamm, B KOHTEKCTE MEXAYHAPOOHOro pexvmMa
AOCTyna 1 COBMECTHOrO NoMb30BaHNs BbIrOAAMMN.

Ponb peecTpoB 1 6a3 AaHHbIX B 0XpaHe TPaAULMOHHBIX 3HaHWI: cpaBHUTENbHbIA aHann3. OtyeT UNU-IAS,
aHBapb 2004 r., cTp. 32.

Tam xe.
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BHOCSITCS 3anUCK O NPeAoCTaBEHHbIX BNagenbly TpaauLMOHHbIX 3HaHWIA NpaBax (a UMEeHHO
UCKIIOUYNTENbHBIX UMYLLEECTBEHHbIX NPaBax) B Liensix obecnevyeHns oxpaHbl 1 NPpU3HaHWS ero
NUYHBIX HEUMYLLLECTBEHHbIX, UMYLLECTBEHHBIX U IOPUANYECKMX NHTEPECOB. BONbLIMHCTBO
TUMNOBbIX MPABOYCTaHABMNMBAIOLLMX PEECTPOB ABMSOTCA NYOGNNYHBIMI NO CBOEMY XapaKTepy,
yNpaBnstoTCst HaUMOHarbHbIM OpraHoM M PYHKLIMOHMPYIOT HAa OCHOBE 3aKOHa UK
NoA3aKOHHOro akTa, B KOTOPOM YETKO onpeaensieTcsl NopsiAoK OCYLLECTBIEHNS
AEeNCTBUTENbHOW perncTpaumm TpaguumMoHHbIX 3HaHWUA U ee ouLManbHOrO NPU3HaHUS K
onobpeHusi. B kauecTBe TakOBbIX OHW MOTYT Bbi3biBaTb HG0MbLUE NPOTUBOPEYUIA U CITOXKHOCTEN
C TOYKM 3PEHMS UX NMOCTPOEHWUS, a Takke NopoxaaTb onpeaeneHHble KpUuTuieckme npobnemsl n
BOMPOCHI B MNiaHe nepexoaa oT 3ambicna K npaktuke '’

MprMMepoM HaLMOHaNbHOIO 3aKoOHOA4ATENbCTBA MOXET CNyXUTb cTaTbsa 16 3akoHa lMepy
Ne27811 «O BBegeHMe pexmmMa oXpaHbl KOSNEKTUBHbIX 3HAHWUI KOPEHHbIX HApOAOB,
OCHOBaHHbIX Ha BUonornyecknx pecypcax», KoTopas rnacut cneayrwouiee: «[ulenn peecTpos
KONMMNEKTUBHbIX 3HAHU KOPEHHbIX HAPOAOB 3aKMN4arTCs, B 3aBUCUMOCTU OT KOHKPETHOIO
cny4as, B crnegyrlowem: (a) CoxpaHeHUn 1 cOepexeHnn KONMMEKTUBHBLIX 3HAHWUIA KOPEHHbIX
HapOAoB U nx NpaBs Ha 3T 3HaHusA; (b) npegoctasneHnn INDECOPI Takon nHdopmauun,
KOTOpas NO3BONSET eMy OTCTanuBaTb NHTEPECHI KOPEHHbIX HAPOAO0B, KacaloLMnecs nx
KOMMEKTUBHbIX 3HaHWii».'*® Kpome Toro, B cTaThe 15 npegycmatpusaeTcs, 4To «[3]anucu o
KONMEKTUBHBLIX 3HAHUSIX KOPEHHbLIX HAPOAOB MOTYT BHOCUTLCS B PEECTPbI TPEX BUOOB:

(a) rocynapcTBEeHHbIN HaUMOHarbHbIA PeecTp KOMMEKTUBHbLIX 3HaHWUIA KOPEHHbIX HAapOd0B;
(b) kKOHMAEHUMANBbHBIV HALMOHANbHbIN PEECTP KOMEKTUBHbBIX 3HAaHUIN KOPEHHbIX HApO4OB;
(C) MecTHble peecTpbl KONMMEKTUBHBLIX 3HAHWUA KOPEHHbLIX HAPOA0B».

PenyTtauus

CornacHo onpeaeneHuio puanYeckoro cnosapst bnaka TepMuH «penytaumsi» o3HadvaeT
yBa)KeHNe, KOTOPOE MCMbITbIBAOT MO OTHOLLEHMIO K KOMY-Nnbo apyrue nuua. MNoHatme
penyTauun dourypmpyeT B KOHTEKCTE OXpaHbl MYHBIX HEUMYLLIECTBEHHLIX NMpaB aBTopa.'>® Ha
Bproccenbckon koHhepeHuun no nepecMoTpy bepHeckol KoHeeHyuu 06 oxpaHe
JiumepamypHbix U XxydoxecmeeHHbix rpoussedeHuti (1971 r.) npeanoyTeHmne 6o1no oTAaHO
TEPMUHAM «4eCTb» U «penyTaums», KoTopble bbinn NnpusHaHbl kak 6onee 00 bLEKTUBHBbIE
MOHATUS, OTpaXatoLme NMMYHbIE MHTEePEChl aBTopa, YEM «HEUMYLLLECTBEHHbIE MHTEPECHI» Un
«HemartepuanbHble MHTEPEeChI», ABnsaoLmMecs bonee WMpoKUMu NnoHaTuaAMK. B cniyyae
HaHeceHus yuepba cylecTByeT pasnuumve mexay ywepbom ansa penyraumm n ywepbom,
HaHECEHHbIM HEUMYLLIECTBEHHbIM UM HEMaTepuarnbHbIM MHTepecaM asTopa. OAHOro Nuwb
HenpuUATUS aBTOPOM MOCTYMKa B OTHOLUEHUN ero NPOn3BEeAEHNI0 HEQOCTATOUHO;
OCYLLECTBIIEHHOE AENCTBUNE OOSMKHO TakkKe HEraTMBHO OTPa3nTbCA Ha OLIEHKE aBTopa B rnasax

ob6LecTBeHHocTH .

CBsileHHbIN
TepMUH «CBALLEHHbIN» OTHOCUTCS K «t0OOMY BbIPaXXEHUIO TPAANLMOHHbIX 3HAaHUIN, KOTOpOoe

CUMBOJTU3NPYET PENUTMO3HbIEe N OYXOBHbIE BEPOBAHUA, MPAKTUKY U obblyan unm nveet
OTHOLLIEHNE K HUM. DTOT TEPMUH UCNONb3YyETCA ANd NPOTUBOMNOCTaBI1EHUA npocbaHHomy nnn

137
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Tam xe.

CrtaTbs 16 3akoHa Ne27811 «O BBeLeHME pexuma oOXpaHbl KONMEKTUBHBIX 3HAHWUIA KOPEHHbIX HAPOA0B,
OCHOBaHHbIX Ha BuororMyeckmx pecypcax». TekcT 3akoHa NOMeLLEH No agpecy:
http://www.wipo.int/wipolex/en/details.jsp?id=3420

Crtatbs 6bis bepHckon KoHBeHUMN.

Cwm. Cam PuketcoH n OxxenH C. T'vH30ypr, MexdyHapoOHoe asmopcKoe npaso U CMEXHbIe rpasa — 8 paMKax
u 3a pamkamu beprckol KoHeeryuu, Oxford, Vol. |., cTp. 606.
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CBETCKOMY, KpanHue NposiBNEHNs KOTOPOro NpeacTaBnsanT coborn dhopMbl KOMMEPYECKOM
aKcnnyaTauum TPaaULIMOHHBIX 3HaHWI» ™'

MoHATME CBALLIEHHbBIX TPAAULMOHHBLIX 3HAaHUA OTHOCUTCS K TaKUM TPaAULIMOHHBLIM 3HAHUSM,
KOTOpble BOGUPalT B ce6s1 pennrmosHble U yXOBHbIE 3NIEMEHTbI, B YACTHOCTU TOTEMBI,
crneunanbHble LLepeMOHNM, CBALLEHHbIE 0OBbEKTbI, CBALLEHHbIE 3HaHUS, MOIUTBbI, MECHOMEHUS,
MCMNOMHEHUS U CBSILLIEHHbIE CUMBOSbI, 8 TaKKe K TakKUM TPaaMLMOHHBIM 3HAHWUSIM, KOTOpble
CBSI3aHbl CO CBSILLEHHbIMW BUAAMW PacTEHUI, KUBOTHbIX, MUKPOOPraHM3MOB, MUHEpParnos, a
KpoMme TOro, K CBSILLEHHbIM MecTaM. BO3MOXXHOCTb UM HEBO3MOXXHOCTb OTHECEHUS
TPaAULMOHHBIX 3HAaHUIN K KAaTETOPUMN CBALLIEHHBIX 3aBUCUT OT TOr0, UMEIOT N OHM 3HaYeHue ans
COOTBETCTBYHOLLEN OBLLUMHbI B Ka4ecTBe CBALLEeHHbIX. MHOre TpaauuMoHHble 3HaHWS ABRSIOTCA
CBSILLIEHHBIMW 1 HE NOoABEpPratTCsa KOMMepLManu3auumn no onpeaeneHuio, OAHako HeKOTopble
CBSILLEHHblE 0OBbEKTHI U AOCTONpPUMeYaTernbHble MECTa Nomy4arnT KOMMePYEcKoe
MCMONb30BaHNE B Pa3nMYHbIX LENsSX CaMUMU PENUTMO3HBIMU, OCHOBAHHbLIMWU Ha BEPOBaHNAX
UK OYXOBHbIMU OGLLMHAMM NGO CTOPOHHUMM NMLIAMM.

B Otyete BONC 0 Muccusx NO YCTAaHOBIEHUIO DAKTOB, KacatoLLMXCA MHTENMNEKTyanbHOm
COBCTBEHHOCTU 1 TPAAMULMOHHbBIX 3HAHUI, FOBOPUTCHA O TOM, YTO HEKOTOpPbIE NPeAMETHbIE
obnacTtu, Takme Kak TpaguLMOHHbIE NYTU peLleHns npobremMm n MeauumMHCKUe 3HaHus, SBnaTCA
B3aMMOCBS3aHHbIMM Ha AYXOBHOM ypoBHE. B 4acTHOCTW, BO BCex cTpaHax 3anagHon Adpukm
CUMTaETCH OYEHb BaXHbIM, YTOObI hakTU4YECKOMY Npruemy TpaguUMOHHOIO fiekapcTea
npegLwecTsoBana peanusaumns 4yXOBHbIX aCNEKTOB LIeNUTENbCKON NPaKTUKK, XOTS NMPU3HaeTcs,
YTO TaKkMe acnekTbl HE BbIOEPXKMBAKOT HAYYHOWN KPUTUKK. B pamkax onpeneneHHbIX CUCTEM
TPaAMLMOHHbBIX 3HAHUI cyLlecTByeT yoexaeHne, 4To NocneacTBus 4ENCTBUA Ha
MaTepranbHOM YPOBHE OOBACHAKOTCS UMK YNPaBASaTCS HA OCHOBaHUN HeEMaTepuarbHbIX
BEpOBaHUIA 1 KyNbTYpHbIX kogos'*2. B lNMepy HeKOTOpblE «3HaHUSA NepeaaBanich U3 MOKONEeHNs
B MOKONEHWS NOCPECTBOM HEKOEl CBALLIEHHO HeMMCaHoM «KHUM»'*%. BasoBble CBALLEHHbIE 1
TavHble TPaAULMOHHbBIE 3HaHMS NO-Pa3HOMY PaCLLEHNBAOTCA KOPEHHLIMU U MECTHbLIMMU
obLwmHamm, n cnocobbl MX XpaHeHUs, nepesadn 1 3anucu Takke pasHATCA.

B KOHTEKCTe MHTenneKkTyanbHon cobCTBEHHOCTU U 0cobeHHO aeaTenbHocTn MKITP MoXHO
caenatb criegyoLwme 3amevaHus:

J o[Ha U3 generauuin nouHTepecoBanacb, 6yayT nv npu o6cyXaeHnn oxpaHbl
WHTENNEeKTyanbHON COBCTBEHHOCTY YUYMTLIBATHLCS CBALLEHHbIE TPAAULIMOHHBIE 3HaHWS .

B aToli cBA3KM Apyras generauusi 3aTpoHyna BONpPOC B OTHOLLEHUM TPEX acMNeKTOB: YTO Takoe
«TpaAuULMOHHbIE», YTO TaKoe «3HaHMS» 1 Ha YTO JOIMKHa pacnpoCcTpaHsaTLCA oxpaHa? B
4aCTHOCTM, OOHOBPEMEHHO C MHEHMSIMM MO NOBOAY BKMIOYEHUS B TPAAMLMOHHbIE 3HaHKSA
[lyXOBHOWN 1 PEenuUrmo3Hon CoCTaBMALLEN BbiCKa3biBanMCb MHEHMS O TOM, YTO NoHATe T3

AOOJIKHO orpaHnynBaTbCA TEXHNYECKMMUN 3HAHUAMU 145;

° B GonblUMHCTBE cny4aeB CBALLEHHble TpaAULUNOHHbIE 3HaHUA UMK He ABIAK0TCA
pacKpbITbIMU, UITN UX PACKPbITUE MPOUCXOANT B onpeaenieHHbIX KOHTEKCTax 1N YCIoBUAX B
OTHOLUEHUN YNNEeHOB KOPEHHbIX N MECTHbIX 0OLMH, XOTS npu 0cobbIx YCINOBUAX HEKOTOPbIE

1 Hannanb XK. XKepse, «[lyxoBHOE, HO HE MHTENMEKTYyarnbHOE: OXpaHa CBALEHHbIX HeMaTepuanbHbIX

TPaAMUMOHHBIX 3HaHWi», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).

lN'ynta A., «<Harpaga 3a TpagMunoHHbIe 3HAHWS U COBPEMEHHYIO TBOPYECKYIO AeSATENbHOCTb PSAOOBbIX FPaXaaH:
porib OXpaHbl MHTEMMEKTyanbHoW COGCTBEHHOCTW», XpaHUTCA cpeamn matepuanoB CekpeTapuara.

Cwm. OtyeT BOUC 0 Myccrsax No yCTaHOBIEHMIO (DaKTOB, KacatoLMXCS UHTENNEKTyanbHON COOCTBEHHOCTU 1
TpaanLMOHHbIX 3HaHWI (1998-1999 rr.), o3arnaBneHHbIN «Hyxabl 1 YasHUA HOCUTENEN TPaAMULMOHHBIX 3HAHWI
B 06nacTu UHTENNEKTyarnbHOW COGCTBEHHOCTU>», CTP. 171, AOCTYNHBIV Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.html

3asiBneHve generaunm Hoeon 3enaHany Ha oanHHaguaTon ceccum KomuteTa. CM. NpUHATBIN OTYeT
oauHHaguatomn ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 220.

3asiBneHve generaumm AnoHun Ha oguHHaguaTon ceccun KommteTta. CM. NpUHATBIN OTYET OAMHHAALATON
ceccun (WIPO/GRTKF/IC/11/15), nyHkT 296.
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3HaHWMS MOryT ObiTb PACKPbITbl CTOPOHHMUM YrieHaM KOPEHHbIX U MECTHbIX 00LmMH. Kak ykasaHo
BbllLE 1 B JOKyMeHTe «OxpaHa TpaguuMoHHbIX 3HaHWN: [poekT aHann3a npobenos:
nepecmoTpeHHbI BapunaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbITble TpaauUMOHHbIE
3HaHMSA MOryT OXPaHATLCA B COOTBETCTBUN C MEXAYHapPOAHbIM 3aKOHOA4ATENBCTBOM B 06MnacTu
WHTENNeKTyanbHOM COGCTBEHHOCTM B KQ4YECTBE HEPACKPLITON MHdbopMaumn. OgHako B
OTHOLLUEHUWN 3HaHWIA, NPeaCTaBNALWMX ANS OOLWMHBI JYXOBHYHO U KyNbTYPHYHO (He
KOMMEPYECKYI0) LIEHHOCTb, MOTYT AeiicTBOBaTh 0cobble MexaHnambl ' *C.

OxpaHa

B KoHeeHuuu 06 oxpaHe HemMamepuaribH020 KyrbmypHo20 Hacredus (2003 r.) OpraHmsaumm
O6begunHeHHbIX Hauwuin no Bonpocam obpasoBaHus, Haykn u kynstypbl (FOHECKO) «oxpaHa»
onpefenseTcs Kak «NpUHATUE Mep C Lenbio obecneyvyeHns Xn3HecnocobHoCTH
HemaTepumanbHOro KynbTypHOro Hacrneaus, BKMovas ero naeHtudmrkaumio, JOKyMeHTUpoBaHue,
nccnenoBaHne, CoxXxpaHeHune, 3alLmTy, NoNynsapusaunio, NoBbILLEHWE Ero Pponu, ero nepeaady,
rnaBHbIM 06pa3oM C NOMOLLbIO hOopManbHOro 1 HedpopmanbHoOro obpasoBaHus, a Takke
BO3POXAEHNE pasfMYHbIX aCNekToB Takoro Hacneams». OxpaHa OTHOCUTCS K MPUHATUIO Mep
NPeaoCTOPOXKHOCTM C LieNblo 3auThl onpeaeneHHon KynbTYPHOW NPaKTUKKA U naen, KotTopble
cunTarTCs LeHHbIMU .

CoxpaHeHue B TallHe

«TanHbIM» SIBMISIETCS TO, YTO COXPAHAETCHA HE M3BECTHLIM AN OPYIMX UK pa3gensdeTcs Nuib C
TeM, KOro aTo KacaeTtcs (onpegeneHue topuandeckoro cnosaps bnaka). «CesLeHHble/TalHble»
TPaAMVLMOHHbBIE 3HAHWS U BbIPaXXEHUS KyNbTypbl UMEIKOT TaNHOE UMK CBSLLEHHOE 3HaYeHne B

COOTBETCTBUM C HOPMaMy 0BbIYHOrO NpaBa 1 NPaKTUKON TPaANLMOHHLIX BrliagensLes' .

MCTOYHUK reHeTUYeCKUX pecypcoB

B cBOoeM npeanoxeHun «[leknapupoBaHne UCTOYHUKA FeHETUHECKNX PECYPCOB 1
TPaAMLIMOHHBIX 3HAHUI B 3asiBKax Ha NaTeHTbl» Aeneraums LUseiiuapuv npeanoxuna
noTpe6oBaTh OT NAaTEHTHLIX 3asBUTENeN 4eKnapypoBaTh «UCTOYHUK» FEHETUYECKNX PECYPCOB
N TPAAULIMOHHBIX 3HaHWUA. OHa 3asBUNa, YTO «TEPMUH «UCTOYHUK» CReayeT NOHMMAaTh B CAMOM
LUMPOKOM CMbICHE», TaK KaK «JOCTYM N COBMECTHOE WCMOSIb30BaHNE BbIrof MOXET OXBaThbiBaTb
MHOXeCcTBO cybbekToB. B nepByto ouepeab Npy Aeknapaumm UCTOYHVKA crieayeT ykasaTh
cybbekTa, KoMneTeHTHoro: (1 npeaocTaBnsATh AOCTYM K reHETUHYECKUM pecypcam u/unm
TPaAULIMOHHBLIM 3HAHWAM, UNK (2) y4acTBOBaTb B COBMECTHOM MOMb30BaHNN BLIFOAAMM,
Mony4aeMbIMU OT X UCMOMNb30BaHNS. B 3aBUCMMOCTM OT KOHKPETHBLIX FEHETUYECKNX PECYPCOB
W TPAANLMOHHBIX 3HAHUI, MOXHO CAENaTh pasnuume Mexay: NepBUYHBIMIA MCTOYHUKAMU,
BKITIOYasA, B 4aCTHOCTM [loroBapmBatoLLMecs CTOPOHbI, MPeAoCTaBNSAIoLNE reHeTUYecKue
pecypcbl*°, MHorocTopoHHIo cuctemy MexayHapoaHoro Aoroeopa [poaoBonbLCTBEHHO
cenbcKoxo3ancTBeHHo opranusauumn (PAO) '™, kopeHHble 1 MecTHble 06LWMHBLI ' 1

BTOPUYHBIE UCTOYHUKM, BKIKOYAS, B YAaCTHOCTM, KOMMEKLMN €X Situ 1 HayuHYl0 nuTepaTtypy» 2.

Sui Generis

16 «OxpaHa TPaaULMOHHbIX 3HaHWIA: MPOEKT aHan13a npoGenos: NepecMOTPEHHbINA BapnUaHT»

(WIPO/GRTKF/IC/13/5(b) Rev.), ctp. 23 Mpunoxenus I, ctp. 11 n 16 MNpunoxexus |l

MpoekT rnoccapus HaunoHanbHoM kommuccum no sonpocam KOHECKO.

TuUX0OKEaHCKUI pernoHanbHbIA TMMOBON 3akoH oT 2002 roaa 06 oxpaHe TPagULMOHHBLIX 3HAHUI U NPOSIBIEHUN
KynbTypbl' HacTb | (4).

49 Cwm. cTatbu 15, 16 n 19 KBP.

%0 Gm. cratbyu 10-13 MAMPICX.

31 Cwm. cratbio 8(j) KBP.

%2 Cm. pokymeHT WIPO/GRTKF/IC/11/10.
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B topnguyeckom cnosape bnaka TepMuH «Sui generis» onpegenseTcsa cnegyoowmm obpasom:
«[B nepeBofe ¢ NaTUHCKOro — «B CBOEM poae»] B cBoem poae nnu knacce; yHuKanbHbIA unm
cBoeobpasHbIn. ITOT TEPMUH UCMOMb3yeTCH B NpaBe UHTENNeKTyanbHon cobCTBEHHOCTM A1
0603HaYvYeHnsa pexxmma, npegHasHa4YeHHoro As oxpaHbl NpaB, KOTOPbIE BbIXOAAT 3a PaMKu
TpaAMLMOHHbBIX AOKTPUH NaTeHTa, TOBApHOro 3Haka, aBTOPCKOro npasa Y KOMMepPYeCKOM TalHbl.
Hanpumep, 6a3a AaHHbIX MOXET HE OXPaHATLCH aBTOPCKMM MPaBoOM, ECNN ee codepXaHue He
ABNAETCS OPUTMHANbHbIM, OAHAKO OHA MOXET OXPaHATbCS CTaTyTHbIM NPaBOM Sui generis,
npeaHasHavyeHHbIM ansa aTon uenn». Cuctema sui generis — 3To cMcTema, cneumanbHO
npeaHasHavyeHHasa aAns yaoBneTBOpeHUs Hyxa 1 obecnevyeHns MHTepecoB B Kakor-nnbo
KOHKpeTHOM obnacTu. Ye CyLecTBYEeT HECKOMbKO NPUMEPOB NPaB MHTENNEKTyarbHON
COBCTBEHHOCTU SuUi generis, TaknX, Kak npaBa pacTeHNEBOLOB-CENEKLMOHEPOB — OTPAXXEHHbIE B
MexayHapo4HOM KOHBEHLUKN MO OxXpaHe HoBbIX copToB pacteHnn 1991 r. («KoHseHuunsa YIOB»)
— 1 OXpaHsieMble MpaBa MHTENNeKTyanbHON COGCTBEHHOCTUN HA UHTErpanbHble MUKPOCXEMbI —
oTpaxeHHble B [loroBope 06 MHTENNEeKTyanbHON COGCTBEHHOCTM B OTHOLLEHUW MHTErpanbHbIX
mukpocxem 1989 r. («BawwmHrroHckuin gorosop»). 3akoH MNaHambl Ne 20 ot 26 utoHs 2000 r. «O
BBEOEHUN CNeLUmanbHOro pexmmMma oOXpaHbl MHTENNeKTyanbHOoM COOCTBEHHOCTM B OTHOLLEHUN
KONMMEKTUBHbIX NPaB KOPEHHbIX HAPOAOB Ha OXPaHy W 3aWUTy UX KyJIbTYPHOM CamMOBbITHOCTM U
TPaAMLMOHHBIX 3HaHUN», NpeacTaBnsaeT cobon pexum sui generis.

CBaKonMyHACKWMN NPOTOKON 06 oxpaHe TPaAULMOHHbIX 3HAHUW U BblpaXXeHUn
¢donbknopa

B aBrycte 2010 r. Ha lunnomaTtunyeckon KoHdepeHunn, cocTtosiBenca B CeakonmyHae
(Hamunbus), rocynapcraa-yneHsl ApuKaHCKOM permoHanbHOW opraHnsaumm
nHTennektyanosHon cobcteeHHocTM (APOUNC) npuHsanu npotokon. CornacHo nyHkTy 1 ctatbu 1
uenb atoro [poTokona CoCToUT B CreaylowWeM: «(a) oxpaHa Hocumesnel mpaduyuoOHHbIX
3HaHul om nnobbix HapyweHUU ux rpas, npu3HaHHbIX 8 Hacmoswem Mpomokone; u (b) oxpaHa
8blpaxkeHuli hosibKIopa om He3aKoOHHO20 MPUCBOEHUS, HEMPagoMEPHO20 UCIMOMb308aHUS U
He3aKoHHOU aKcrislyamayuu eHe ux mpaduyUuoHHO20 KOHmeKkcma». [1poTOKON BCTYNUT B CUMY
rnocre Toro, Kak WwecTb rocygapcts-dneHoB APONC caagyT Ha XxpaHeHne AOKYMEHThI O
paTumnkaunmm nnu NpUcoeanHeHnn.

BbipaxeHusa B maTepmnanbHomn cpopme

BblpaxeHue «B MaTepuanbHon hopMe» 03Ha4YaeT Takoe BblpaXeHue, KOTopoe SIBMNSeTCs
0Cs13aeMbIM U YBUAEHHbIM; OCTYMHOE AN OCSA3aHMs1; Takoe, KOTOPbIM MOXHO BNageTb UInn
KOTOpPOE MOXHO pearnn3oBaTtb. OHO NPOTUBOMONOXHO «HEMaTEpUanbHOMY», T.e. TaKOMy,
KOTOPOE He BOMIOLLEHO B hM3nYeckyto opMy, He SBNSIETCS 0CA3aEMbIM UIN OLLYTUMbIM
(cormacHo onpegeneHuto lopuanyeckoro criosaps bnaka).

BblpaxkeHus B maTepuanbHOn hopme — 3TO BblpaXKeHUs!, BOMSOLLEHHbIE B MaTepuanbHOM
o6bekTe.'”® OHM He 06s13aTeNLHO CBOAATCS K MaTepuarbHO (hopMe, HO A0IKHbI BbITb
BOMNJIOLLEHbI B MOCTOSAHHOM MaTepwuarne, Hanpumep, B KaMHe, AepeBe, TEKCTUIE, 30510Te U MPou.
BhlpaxkeHus B MaTepuanbHOM hopMe CHMTAOTCS OXpaHAEMbIMU BblipaXKeHNAMN ponbKriopa.
Mpymepamu areMeHTOB, COCTaBNSAIOLLNX BbIpaXKEHUSA B MaTepuasnbHon hopme, ABNATCS:

(a) npousBeaeHUs UCKYCCTBA, B YACTHOCTM PUCYHKU, KapPTUHbI, pe3Hble paboTbl, CKyNbMTypbl,
n3nenus u3 rmuHbl, TeppakoTbl, MO3aunka, U3nenvs U3 Aepesa, U3genvs u3 Mmetanna,
OBENMPHBIE M3OENUs, NreTeHble KOP3WHbI, BbILUMBKW, TEKCTUIb, KOBPbI, KOCTIOMbI;

(b)  My3blkanbHblE MHCTPYMEHTbI;

% Tunosble nonoxeHust ONS HauMOHanbHbIX 3akoHo4aTenbCTB 00 OXpaHe BbipaxeHui gonbknopa oT

HEe3aKOHHOr0 MCMONb30BaHWSA W OpYrMx HaHocawmx ywepb aevicteui, 1982 r., Yacte Il
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(c) apxuTekTypHble opmbl'™.

TpaaULUNOHHbLIN KOHTEKCT

TepMUH «TPaANLIMOHHBIN» 03HAYAET, YTO TPAANLIMOHHLIE 3HAHMS UM BbIPAXEHUS KyMbTypbl
CO30al0TCs B COOTBETCTBUM C Npasunamu, npoLeaypami n obbluasimm onpeaeneHHomn obLLyHLI,
a He TO, YTO OHV SBMSIIOTCS CTapbiMU. VIHBIMK CRIOBaMK, NpunaratenbHoe «TPaanLOHHbIN»
onpeaensieT MeTof Co3aaHUs TPAAULIMOHHBIX 3HAHWIA UMW BbIPAXKEHUI KyMbTypbl, @ HE camm
3HaHUA.">® TEPMUH «TPaAMLIMOHHBI» 03HAYAET, YTO TPAAMLIMOHHLIE 3HAHWS UM BbIPAKEHUS
KyNbTypbl KOPEHATCA B TPAAMLIMM UM OCHOBLIBAKOTCA Ha Heil, CyxaT Ans uaeHTuhuKaLmm
KOPEHHOrO UMM TPaAULIMOHHOTO HapOAa UMM CBA3aHbI C HAM, @ Takke MOryT UCMONb30BaTLCA Ha
NpaKTVKe TPaANLIMOHHBIMM crnocobammn'®. «TpaanLMOHHBIN KOHTEKCT» 0Bo3HavaeT
NPUMEHEHNe TPAAULIMOHHBIX 3HAHWIA NN TPAANLIMOHHBIX BbIPAXEHWI KynbTypbl B X
COBCTBEHHbIX pamMKax, onpeAeneHHbIX 1X XyA0XKEeCTBEHHbIM COIEPXaHNEM Ha OCHOBE
HenpepbIBHOMO NCMOMb30BaHNS OBLLMHOIA. [PUMEPOM 3TOr0 MOXET CRYXKUTb UCMONL30BaHME
PUTYanbHOro TaHLa B €ro TPaAMLMOHHOM KOHTEKCTE, T.e. MCMOMNHEHME yKa3aHHOro TaHua
cakTnyeckn B pamkax putyana'’.

Kak ykazaHO B JOKYMEHTE «QNeMeHTbl CUCTEMbI SuUi generis No OXpaHe TPaaULMOHHbBIX 3HAHUIA»
(WIPO/GRTKF/IC/4/8), TpagnUMOHHbIE 3HAHUA ABNSAIOTCA «TPagULMOHHBIMU» NO TOW NPUYMHE,
4TO B cnocobax nx co3gaHust OTpakeHbl Tpaauuumn ooLWKH. Mo3aToMy TePMUH «TPaaULMOHHbIE»
He 0bsi3aTenbHO CBSA3aH C XapakTepoM 3HaHWUIN, OH CBsI3aH CO cnocobom, NocCpeacTBOM
KOTOPOrO 3T 3HAHWSI CO3AAITCS, COXPAHSAIOTCS U PacNpPOCTPaHSATCS 2.

TpaAULMNOHHbIE BblipaXeHUsi KynbTypbl

TepMUHbl «TPaanLMOHHbIE BbIPaXXEHUS KyNbTYpbl» U «BblpaXXeHUs honbKiopa» NCNonb3yTcs
BOWC B oTHOLLEHMM MaTepuanbHbIX 1 HeMaTepuanbHbIX OPM, B KOTOPbIX BbipaxatoTcs,
nepegarTcs UnNu BOMMoLaTCA TPaauLMOHHbIE 3HaHWS 1 KynbTypa. [Npumepbl 3Tnx oopm
ABNAOTCHA TPAOULUNOHHAA My3blKa, MCMOMHEHUSA, MOBECTBOBAHWS, HAMMEHOBAHNSA 1 CUMBOSbI,
N300paxxeHnsa N apxuTekTypHble opMbl. TEPMUHBI «TPaANLMNOHHBIE BblPaXXEHUSs KyNbTypbl» U
«BblpaXkeHus pornbknopa» ABNATCA B3anMo3aMeEHSIEMbIMA CUHOHUMaMMK U MOTYT
NMEHOBAaTbCHA NPOCTO KaK «TPaAULMOHHbIE BbIPAXXEHUS KyNbTypbl», 4acTo B hopme
cokpalleHus «TBK». Micnonb3oBaHre aTUX TEPMUHOB He npecriefyeT Lenv co3gatb
BrRevyaTneHue, 4To cpeaum rocygapcTts — vneHos BOWC cyuwlectByeT cornacue no nosogy
onpaBAaHHOCTU UNK LenecoobpasHOCTM UCMOMb30BaHNSA 3TUX UNN UHBIX TEPMUHOB, HE
3aTparvBaeT 1 He orpaHMYMBaEeT UCNONb30BaHMSA OPYrMX TEPMUHOB B pamMKax HauMOHannbHOro
UM permoHanbHOro 3akoHoAaTenbCcTBa.

Tpa,qMLIMOHHbIe KynbTypbl

CornacHo onpegeneHuto puanyeckoro criosapsi bnaka, aTo Tpaguumm, KOTOpble OTHOCATCS K
o6bl4asiM NPOLLNOro U MeToAaM MCronb30BaHMs B MPOLLIIOM, OKa3blBaloLWMM BIUSIHAE Ha
[AesATeNbHOCTb M NPaKTUKY B HACTOsILLLEM. 3aKOHOAATENbCTBO B Chepe MHTENMEKTyarbHOM
COGCTBEHHOCTM NPOBOAUT pasrpaHUYeHne Mexay TPaAMLNOHHON KynbTypor (KoTopasi MOXeT
onpeaenaTbCcs Kak TpaaMLMOHHANA KynbTypa Unun osbKop B Y3KOM CMbICIE CroBa) U
COBPEMEHHbLIMU, BHOBb BO3HUKAIOLLMMU BbIPAXKEHUSIMU KYNbTYpbl, CO34aBaeMbIMU HbIHE

154 TunoBble NOMOXEHUs AN HauMOHanbHbLIX 3aKOHOAATENbCTB 00 OXpaHe BblpaxkeHun onbknopa oT

HEe3aKOHHOr0 MCMONb30BaHUSA W OPYrMx HaHocawmx yuep6 pewncteui, 1982 r., Pasgen 2(iv).

HuHbo Mupec oe KapBanbo, «M3 xuuHbl LiaMaHa B NaTEHTHOE BEAOMCTBO: jopora B CTaAunu CTPOMTENbCTBa»,
Bonpockl 6uopasHoobpa3uns u npaea, cTp. 244.

CBOAHbI aHan“3 NpaBoBOW OXpaHbl TPAAULMOHHBIX BbipaxeHui KynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 53.
TunoBble NONOXEHU ANs HaUMOHANbHbLIX 3aKOHOAATENbCTB 06 OXpaHe BblpaXKeHul onbknopa ot
HE3aKOHHOIO MCMOMb30BaHUA W APYrMx HaHocAwmX yuepb aericteuin, 1982 r., Yacte lll. 42.

OnemeHTbl cucTeMbl Sui generis No oxpaHe TpaguuMoHHbIX 3HaHun (WIPO/GRTKF/IC/4/8), nyHkT 27.
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KMBYLLIMMU MOKONEHUAMMN B pamkax obLLecTBa, OCHOBAHHLIMM Ha paHee CyLLeCTBOBABLUNX
TPaAVLIMOHHOI KyNbType M (ONLKIOPE NN KOPEHSILLMMUCS B HUX 2.

TpaauUMOHHbIE NPUPOAOOXPAHHbIE 3HAHUSA/TPAAULMOHHBbIE 3KONOrnyeckne 3HaHus

WHCTUTYT KynbTypbl A€HE onpeaensieT «TpaguLMoHHbIe aKorormyeckue sHaHusa» (TO3) kak
«COBOKYMNHOCTb 3HaHW 1 BEPOBaHWI, NepegaBaemblX NOCPEACTBOM YCTHOM TpaauLmmn n
nepBuYHbIX HabnaeHWA. OHM BKMOYAKT CUCTEMY Knaccudukauumn, KOMNAeKe SMNUpUYecKmnX
HabM4eHN 3a MECTHOW OKPYXXatoLLLEN Cpeaon U CUCTEMY CaMoynpaBneHns, KoTopas
perynvpyeT nonb3oBaHne pecypcamun. JKONOrmveckmne acnekTbl TECHO CBA3aHbI C
coumanbHbIMWN 1 AYXOBHLIMW acnekTamu cuctembl 3HaHun. Konnyectso u kavectBo TO3 He
OOVHAKOBO Y pa3HbIX YNIEHOB OOLLUHBI 1 3aBUCAT OT UX Nona, Bo3pacTta, counanbHOro
MOMNOXeHWs, YMCTBEHHbIX CMOCOBHOCTEN M Npodeccun (OXOTHUK, AYXOBHbIN Nuaep, uenutens u
T.4.). TO3, KOTOpbIE YXO4AT CBOMMW KOPHAMU B Aanekoe NpoLunoe, HOCAT KyMYNSTUBHbIN 1
AVNHAMUYHbBIA XapakTep, ONUPatoTCA Ha ONbIT NPEALLECTBYIOLMX NMOKONIEHUA N aAanTUpPYTCs K
NpouCXoasLLMM B HAcCTOsILLLEE BPEMS TEXHOSOMMYECKMM U COLMAnbHO-9KOHOMUYECKUM
nameHeHnam» '

TpaanumMoHHbIE 3KOMOrMYEeCKNe 3HaHUA Takke onpeaenaTcsa Kak «HaKoNNeHHas COBOKYMHOCTb
nepegarLmnxcs U3 NoKoNeHNs B NOKONEHNe Yepes NOCPEACTBO KyNbTypbl 3HAHWUI 1 BEPOBaHWI
OTHOCUTESNBHO CBA3M XMBbIX CYLLECTB (BKItoYas nogen) gpyr ¢ ApyroM 1 C OKpY>KaroLLen nx
cpepon. Kpome Ttoro, TO3 sBNAOTCA CBOMCTBOM OOLLECTB C UCTOPUYECKOW NMPEEMCTBEHHOCTLIO
NPaKTUKM UCNOSIb30BaHNSI PECYPCOB; B LIENOM, 3TO HEMPOMbILLSIEHHbIE NN MEHEE Pa3BUTbIE B
TEXHNYECKOM OTHOLLEHMMN OOLLECTBA, MHOTME N3 KOTOPbIX ABMSIOTCA KOPEHHBIMU UK
nneMeHHbIMm» ¢,

TpaAULUNOHHbIE 3HaHUA

[Mpn3HaHHOro Ha MexayHapogHOM YpPOBHE onpeaeneHns TpaguumnoHHbIX 3HaHun (T3) B
HacTosiLee BpeMs He CyLlecTByerT.

TepMUH «TpaauLMOHHbIE 3HAHUS», UCMOSIb3YEMbI A1 LUMPOKOrO ONucaHust 3Toro npeameTa,
00ObIYHO BKMIOYAET UHTENIEKTYaNbHOE U HemaTepuanbHoe KynbTypHOe Hacneamne, NpakTuky u
CUCTEMbI 3HAHWI TPAANLMOHHBIX OOLLUMH, B TOM YMCIE KOPEHHBIX U MECTHbIX OOLLMH
(TPagMUMOHHbIE 3HaHMSA B 06LeM cMbicne). VHbIMKM cnoBamMu, TPaaMUUOHHBbIE 3HAHUS B
LLUIMPOKOM CMbICEe OXBaTbIBAOT COAEPXKaHNE 3HAHWUI Kak TaKOBbIX, a Takke TpaguLMOHHbIX
BbIPaXKEHWUIA KyNbTYpbl, B TOM YUCNE OTNNYUTENBHBLIE NPU3HAKN U CUMBOJbI, CBA3aHHbIE C
TPaANLMOHHBIMU 3HAHUSIMMU.

TepMUH «TPaANLIMOHHbIE 3HAHUS», UCMONL3YEMbIN B 0BCYX/AEHNSAX Ha MEeXyHapOgHOM YPOBHE
B Y3KOM CMbICIIE, OTHOCUTCS K 3HAHWUSIM Tak TakoBbIM, OCOBEHHO K 3HaHUSIM, CO3AaHHbIM B
pe3ynbTaTe VHTENNeKTyanbHoN AesiTeNbHOCTU B TPAAULIMOHHOM KOHTEKCTe, BKITI0Yas HOy-Xay,
NPaKTUKY, HaBbIKV N MHHOBALMW. TPaanLIMOHHbIE 3HaHUSA MOrYT GbiTb OBHAPYXXEHbLI BO
MHOXeCTBe pa3HOo06pasHbIX KOHTEKCTOB, BKIIOYAsA CeNIbCKOXO3ANCTBEHHbIE 3HAHUS, HayYHbIE
3HaHWSA, TEXHNYECKME 3HAHUS, SKONOTNYECKMEe 3HAHNS, MEAULIMHCKME 3HAHUS, B TOM YnChe
3HaHKS O COOTBETCTBYIOLLMX NIEKAPCTBEHHBLIX CPEACTBAX U MEAVKAMEHTaX, 3HaHUS, CBS3aHHble
c 6uopasHoobpasmem, v T.4.» %2
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160 CBOAHbIV aHan13 NpaBoBOW OXpaHbl TPAAUUMOHHBIX BbipaxeHui kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 54.

Cwm. Takke: Mapk I'. CTMBEHCOH, «/Icnonb3oBaHWe NCKOHHbIX 3HaHWIA B OLEHKE BIINSIHWSA Ha OKPYXXatoLLyHo
cpeny», 49 ARCTIC 278 (1996 r.), cTp. 281

®ukpeT bepkell, «TpagnLMOHHbIE 9KONMOTMYECKNE 3HaHNSA B nepcnekTuee. TpaauLMOHHbIE 3KONornyeckue
3HaHWA: KOHLUenuun 1 crnydyan». MexagyHapoaHas nporpamMma B 06nactv TpaguuUoHHbIX 3KOMOrMYeCcKnX
3HaHWM U MexayHapoaHbIi LeHTP No nccrnegoBaHusaM B obnactu passutus, OTTasa.

Cwm. OtyeT BOUC 0 Myccrsax no yCTaHOBIEHMIO (DaKTOB, KacatoLMXCA UHTENNEKTyanbHON COBCTBEHHOCTU 1
TpaanLMOHHbIX 3HaHWi (1998-1999 rr.), o3arnaBneHHbIN «HyxXabl 1 YasHUA HOCUTENEN TPaAMLMOHHBIX 3HAHWI
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LUudpoBasa 6ubnmoreka TpaguUMOHHbIX 3HAHUN

Lndposas Gubnuoteka TpaguumoHHbix 3HaHumn (LIBT3) siBnseTcss COBMECTHBIM MPOEKTOM
CoBeTa Hay4HbIX 1 NpoMbILLeHHbIX nccrnegosanuii (CSIR) MUHUCTEpPCTBa HayKM U TEXHUKK 1
Henaptamenta AYUSH MuHucTepcTBa 3apaBooXpaHeHns U oxpaHbl CeMbM VIHaAUW, KOTOPbIN
peanunsyetcs CSIR. B cozpganmum LUBT3 no MHAMNCKUM cMCcTEMaM MeauuUHbI NpUHUMana
yyacTue MexavcumniMHapHas rpynna B coctaBe 9KCnepToB No TpaguuMOHHOW MeauunHe
(aropBega, yHaHK, cuagxa u rora), nateHTHble 3KCNepThbl, 3KcnepTbl No UT, yyeHble n
TexHudeckme cneumanuctbl. lNMpoekt LUBT3 npeaycmatpuBaeT 4OKYMEHTUPOBaHWE
TPaAAMLMOHHBIX 3HAHUIN, OTHOCSALLMXCSA K 0OLLECTBEHHOMY OOCTOSIHUIO U CYLLIECTBYHOLMNX B
dopme nuTepatypbl No arpeeae, yHaHu, cuagaxe u nore, B unposom opmarte Ha NATu
MeXOyHapoaHbIX A3blKaxX, KOTOPbIMU ABNAKOTCA aHITTMACKUIA, HEMELKNA, (PpaHLy3CKUNA,
ANOHCKMI 1 ucnaHckmi. B LIBT3 cogepxutca nHgopmaumns o TpaguuMOoHHbIX 3HAHUAX,
CYLLIECTBYHOLLMX B CTpaHe, Ha A3blkax U B doopmaTe, MOHATHLIX ANs NaTEHTHbIX 3KCNepToB
MeXayHapoAHbIX NaTeHTHbIX BegomMcts (MIB), uTo Heobxoanmo ansa npegoTspaLLeHus

BblJauM HE3aKOHHbIX NaTeHToB ' &.

LIBT3 npecneayet ABosKyto Lenb. Bo-nepBbix, OHa cnocobcTByeT NpeAoTBpaLLEHNIO Bblaaun
NMaTeHTOB Ha NPOAYKTbI, KOTOPbIE CO3AaHbl C UCMOSb30BaHNEM TPAANLMOHHbBIX 3HAHUI, HO Y
KOTOPbIX N306peTaTenbCKMN YPOBEHb ABMASETCA HU3KUM UM BoobLe oTcyTcTByeT. Bo-BTOpbIX,
OHa CINYXXUT HEKMM «MOCTUKOM» MeXAY COBPEMEHHOW HAyKOW U TPagULMOHHBIMU 3HAHUSIMA, U
Gnarogapsa aTOMy MOXET UCNONb30BaTbCA ANs CTUMYNMPOBAHNS YrnyGneHHbIX UCCneaoBaHnm,
HanpaBrieHHbIX HA CO30aHMNEe HOBbIX JIEKAPCTBEHHbIX CPEACTB HA OCHOBE MHAOpMaLMn O
TPaAUUMOHHbIX 3HaHUAX. LIBT3 npegHasHayeHa CnyXuTb «MOCTUKOM» Ha rnobanbHOM ypoBHE
MeXay APEBHUMUN CrioKamu (ABYCTULLNSAMM) HA CAHCKPUTE M NATEHTHbIM 3KCNEPTOM, MOCKOSbKY
6a3a gaHHbIX ByaeT npegocTaBnATb UHPOPMaLMIO O COBPEMEHHbIX, @ TaKKe MECTHbIX
Ha3BaHWUSX Ha A3blke U B popmaTe, MOHATHBLIX ANs NaTEHTHbIX akcnepToB. [Mpeagnonaraetcs,
4YTO 3TO AAeT BO3MOXHOCTb CBECTU K MMHUMYMY HEXBATKY 3HaHUN 06 N3BECTHOM YpPOBHE
TexHukn. Takasi 6a3a gaHHbIX ByaeT cogepkaTb 4OCTAaTOYHO AeTann3npoBaHHbIE
onpegenexHns, NPUHLMMbI 1 KOHLENUUN AN Toro, YTobbl CBECTU K MUHUMYMY BEPOSITHOCTb
NaTEHTOBAHUA B KAYeCTBE «1306PETEHN» HE3HAUNTENbHBIX/HECYLLIECTBEHHbIX M3MEeHeHun' .

Hocutenb TPaANUUNOHHbIX 3HaHUN

B topuanyeckom crioBape Brnaka TepMuH «HOCUTENb>» ONpeaenseTcs Kak «NuLUo, KoTopoe
SBNSIETCS OPUAMYECKUM BraaenbLeM 060poTHOrO JOKYMEHTA U KOTOPOE MMEET NpaBo
nony4nTb No HeMy nnatex». BONC ncnonb3ayeT 3TOT TEPMUH A1 0603HAYEHUS BCEX NN,
KOTOpPbI€ CO34at0T, CNYXaT UCTOYHUKOM, Pa3BUBAIOT Y COXPAHSAOT TPAAULMNOHHbIE 3HAHUS B
TpaauUMOHHONM cpeae U KoHTekcTe. KopeHHble 0BLWUHbI, Hapoabl U HALUMK SBNSAOTCS
HOCUTENAMW TPAAULIMOHHBIX 3HAaHUIN, OQHAKO HE BCE HOCUTENW TPAAULIMOHHBIX 3HaHWUI
ABMSHOTCS «KOPEHHbIMU»'®°. B 9TOM KOHTEKCTE «TpaaMLIMOHHbIE 3HAHUSI» 03HAYaoT KaK
TPaAVLUMOHHBIE 3HAHUSI B Y3KOM CMbICE, Tak U TPpaaULMOHHbIE BbIPaXXEHWUS KYNbTYpbl.

Kak YKa3aHO B JOKYyMeHTe, o3ariiaBjieHHOM «Cnuncok u KpaTKoe TexXHn4YecKkoe nodcHeHune
pa3nnyHbIX CbOpM, B KOTOPbIX MOXHO HanTn TpagununoHHble 3HAaHUA»

B 06nacTu MHTENNEKTyanbHON COBCTBEHHOCTU», CTP. 25, 4OCTYNHBIN Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.htmi.

C 6onee nogpo6HON MHopMaLMen MOXXHO 03HAaKOMUTLCH MO agpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng

Ponb peecTpoB 1 6a3 gaHHbIX B OXpaHe TPaAULMOHHBIX 3HaHWIA: cpaBHUTENbHbIA aHanud. OtyeT UNU-IAS
Report, sHBapb 2004 r., cTp. 18.

Cm. OtyeT BOMC 0 MMCCHAX MO yCTaHOBMEHMIO (DAKTOB, KacaloLLMXCS UHTENNEKTyanbHON COBCTBEHHOCTH 1
TPaAOVUMNOHHbLIX 3HaHWUK (1998-1999 rr.), 03arnaBneHHbIN «Hyxabl 1 YasgHUSA HOCUTENEeN TPaaULMOHHbBIX
3HaHW B 00nacTu MHTennekTyanbHONn cobCTBEHHOCTU», CTP. 26.
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(WIPO/GRTKF/IC/17/INF/9), «[TpaguUMOHHbIE 3HAHWSI], KaK NPaBMIo, CO30aKTCA KONNEKTUBHO
n/vnu paccMaTpMBalOTCA Kak NpUHagnexaiime KOnnekTMBHO KOPEHHON 1M MeCcTHOM o6LLnHe
UM rpynnam nuu, B coctaBe Takon obLwmHbl. [...] HecMoTpsa Ha 9TO, OTAENbHbIN YNIEH OOLMHbI,
HanpuUmep LenuTenb Unu dbepMep, MOXeT SBMSATLCA HOCUTENEM OnpeaeneHHbIX 3HaHNi» .

Knaccudmkauus pecypcoB TpaaULMOHHbLIX 3HaHUN

Knaccudmkaunsa pecypcoB TpagmumnoHHbix 3HaHui (KPT3) sBnseTca HOBaTOpCKon
CTPYKTYPUPOBAHHOW KnaccumkaLmoHHOM CUCTEMOW, KOTOpas npegHasHavyeHa asisi CUCTEMHOro
YyNOpsiA0OYEHMUS, pacnpoCTpaHEHNs N MOMCKa N KOTopas BKAOYAET OKOMo 5 ThiC. noarpynn
TPaAULMNOHHBIX 3HAHUIW B OTNUYME OT OAHON rpynnbl B MexayHapoaHOW naTeHTHON
knaccudpmkaumm (MMNK).'®” KPT3 6bina paspaboTtaHa Ans MHOMACKUX CUCTEM MEANLIMHBI
(aropBega, yHaHu, cugaxa u rhora). KPT3 nonyumnna mexayHapogHoe Npu3HaHue, u oHa
npuesasaHa Kk MINK. lNo Bceln BeposTHOCTH, OHa ByaeT cnocobCTBOBATh NOBLILLEHUIO YPOBHS
MHPOPMMPOBAHHOCTM O CUCTEMAX TPAOULMOHHbLIX 3HaHW BGnarogapst UICNONb30BaHMIO
COBPEMEHHOWN CUCTEMbI pacnpocTpaHeHus, @ UMEHHO MH(OPMALMOHHBIX TEXHOMOMI, N B
yacTHocTun VHTepHeTa n Beb-TexHonornn. NpegnonaraeTcs, YTO CTPYKTypa U CTENEHb
petanusaummn KPT3 BbI30BYT MHTEPEC Y TeX CTPaH, KOTOpbIe NpunaratT yCunus K
npegoTBpaLLEeHNIO Bblgayn HE3aKOHHbBIX MATEHTOB HA HEOPUTMHAIbHbIE OTKPLITUSA, CBA3AHHbIE C

cucTEMaMM TPAAULIMOHHBIX 3HaHNIA',

Tpa,qMLIMOHHaFI MegunuuHa

BO3 onpenensieT 3TOT TEPMUH KaK «COBOKYMHOCTb 3HaHWIA, HABBIKOB W NPaKTUYECKUX NPUEMOB,
OCHOBAHHbIX Ha TEOPUSIX, BEPOBAHMSAX W OMbITe, ABMSIOLLNXCS HEOTHEMITIEMON YacTbIo
pasfMYHbIX KynbTyp, 6yab TO NOAAAIWMXCA OGBACHEHUIO MU HET, UCMOSb3YeMblX s
noJAepXaHus 300POBbS, a Taloke Ans NPOMUNAKTUKW, AMArHOCTUKMU, OBNErYeHns Unm neyeHms
brandecknx 1 ncuxmyecknx sabonesanwii» . BO3 Takke onpeaenseT «TpaanLIMOHHYI0
MeOMLIMHY» KaK «BKITIOYAIOLLYI0 pasfnyHble NpakTuyeckne MeToapl, Noaxoasl, 3HaHUs U
BepoBaHWsi B 06nacTu BpauyeBaHuUsl, BKMNIOYAsA PaCTUTENbHBIE, SKMBOTHbIE U/UIN OCHOBAHHbIE Ha
MWUHeparnax nekapCcTBEHHbIE CPEACTBA, [AYXOBHYIO Tepanuio, MaHyanbHbIe NpUeMb 1
YNPaXXHEHUS, MPUMEHsIEMble pa3feribHO UMK B COMETaHUM ANt NOAAEePXaHWs 340POBbS, a
TakKe ANs NevYeHus, AMarHoCTUKA Unu NpouUnakTkM 3a6oeBaHmnin» '

np0M3Be,quMﬂ n MHHOBaLuunn, OCHOBaHHbIEe HA Tpaaununax

Tpaauumv NpeacTaBnsitoT coboii KyNbTYPHYIO MPaKTUKY U MAew, KOTOpbIe pacLieHUBAIOTCA Kak
OTHOCSILLMECS K NPOLLIIOMY 1 KOTOPbIM OTBeJEeH onpeaeneHHblii ctatyc'’'. TepmuH
«MPOV3BEAEHNA U MHHOBALIMW, OCHOBAHHbIE Ha TPAAMULISX» O3HAYAET MHHOBALIMMN 1
NPOV3BEAEHNS, OCHOBAHHbIE Ha TPAAMLIMOHHBIX 3HAHUAX KaK MaKo8biX, HO Pa3BUTLIE U

MO/ EPHU3MPOBaHHbIE BHE TPaANLIMOHHOTO KOHTEKCTa''2. TpaAULIMOHHBIE 3HAHWS KaKk MaKosble
03HaYaloT «CUCTEMbI 3HAHWIA, NPOU3BEAEHUS N UHHOBALIMM, KOTOPbIE, KaK NPaBWuro,
nepeaaloTCst U3 NOKONEHUs B NMOKOMEHWE; KaK MPaBUIo, CYMTAIOTCS OTHOCALLMMUCS K KaKOMY-
nnB0 KOHKPETHOMY HapPOAY MU HAacensieMon UM TEPPUTOPUK; KaK MPaBUIo, pa3pabaTbiBaloTCs
6eCCUCTEMHO M NOCTOSIHHO Pa3BMBAOTCS B OTBET HA M3MEHEHWE BHELLHWX YCroBUit»' "

166 Cnncok 1 kpaTkoe TEXHUYECKOE NOSICHEHME Pa3NYHbIX (POPM, B KOTOPbIX MOXHO HAWTW TPaaULUMOHHbIE

3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 TpunoxeHus.

Tam xe.

C 6onee noapobHon nHpopmaL el MOXHO O3HAKOMUTLCS MO aapecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng

O6wwme pykosoasme npuHumnel BO3, kacatolmecs MeToanK/M NPOBEAEHUS UCCNEAOBAHNI N OLEHKN
TpaguumoHHon meguuunHsl (WHO/EDM/TRM/2000.1), ctp. 1.

Crtpaterns BO3 B ob6nacTtu TpaguunoHHon meguumHbl Ha 2002-2005 rr., cTp.7.

MpoekT rmoccapusa HaunoHanbHom komuccum no sonpocam KOHECKO

72 Cm. cTaTbu 10-13 MOMPICX.

7% Cwm. gokymeHT BOUC WIPO/GRTKF/IC/3/9.
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MNHHOBaUuW, OCHOBaHHbIE HA TPAAMLMAX, OTHOCATCS K TEM CryYasm, koraa Tpaguums
BbICTYNaeT B KA4eCTBE NCTOYHMKA MHHOBALWIA, OCYLLECTBISIEMbIX YlleHaMV COOTBETCTBYHOLLEN
KyNbTYPHOWN OBLLUMHbBI UM CTOPOHHUMU NMLAMU; B 3TUX CIyYasix MHHOBALMM MOTYT Takke
BbISIBNATb APYrMe BUAbl MCNONb30BaHNSA TpaauLMn, KOTOpble MOryT OblTb NpoOaHanNn3MpoBaHbl B
KOHTEKCTE WHTEeNneKTyanbHoi cobcTeeHHocTn' Y. Bonee noapo6HO TPaAMLIMOHHBIE 3HaHMA
«KaK TakoBble» U NPOV3BEAEHUSI U MHHOBALMWN, OCHOBaHHbIE HA TPAAMLMOHHBIX 3HAHUSIX,
paccMaTpuBaloTCsl B JOKYMEHTe, o3arnaBreHHOM «CNUCOK U KpaTKoe TeXHUYecKoe NosiCHeHme
pasnMyHbIX OPM, B KOTOPbIX MOXHO HAWTU TPAAMLMOHHBLIE 3HAHUSI»
(WIPO/GRTKF/IC/17/INF/9)"">.

KonBeHuua KOHECKO o mepax, HanpaBreHHbIX Ha 3anpeLieHue u npeaynpexaneHue
He3aKOHHOro BBO3a, BbIBO3a U Nepeaayun npaBa co6CTBEHHOCTU Ha KyJbTypPHbIe
LLeHHOCTH

B 1970 r. Opranunsauma O6beguHeHHbIX Haumii no Bonpocam 06pa3oBaHnA, Hayku 1 KynbTypbl
(KOHECKO) npuHsina KoHBeHUMIO ANst OXpaHbl KYNbTYPHbIX LEHHOCTEN, HaxXo4ALWNXCA Ha
TEeppUTOpPUU rocyaapcTBa, OT ONAaCHOCTEN KPaXxW, TalHbIX PACKOMOK U HE3AKOHHOIO BbIBO3A.
KoHBeHUMs BcTynuna B cuny B 1972 .

KoHBeHLUs 0b6s13bIBaeT CBOUX rocyaapcCtB-y4aCTHUKOB OCYLLECTBIATL MepPbl NO TpeM OCHOBHbIM
HanpaBleHNAM:

1- [peBeHTBHbLIE MepbI: CO34aHNe PeecTPOB LEHHOCTEN, YYpeXxXaeHne CBNaeTeNnbLCTB Ha
BblBO3, OCYLLIECTBIIEHNE KOHTPOMSA 32 TOProBrien, BBe4eHNE YronoBHbIX U aAMUHUCTPATUBHbBIX
CaHKUM, NpoBeaeHne obpa3oBaTerbHbIX KaMMaHu 1 T.4.

2- MonoxeHusa o Bo3BpaLLeHun: B COOTBETCTBUM € NyHKTOM (b) (ii) cTaThn 7 KoHBEHUUN
rocyaapcTBa-y4acTHUKM 064A3y0TCA Mo TpeboBaHUIO rocyaapcTBa-yreHa «npoUCXOXAEHNSI»
npeanpuHUMaThL COOTBETCTBYIOLWME LWarn Ans obHapyXeHus 1 Bo3spalleHus niobon nogobHon
KyNbTYPHOW LEHHOCTWN, BBE3EHHOW Noche BCTYNneHnsa HacToswen KoHBeHuun B cuny B 06omx
3anHTepeCcoBaHHbIX rocyaapcTBax, Npy yCrnoBun, O4HaKo, YTO rocyaapcTeo, obpaliatoLeecs ¢
npocbbou, BbiNnaynsBaeT cnpaseanByo KOMneHcaumo 4obpocoBeCTHOMY NOKynaTento unm
nuuy, KOTOpoe MMeET AeNCTBUTENbHOE NpaBo Ha 3Ty LeHHOCTb. B CtaTtbe 13 KoHBeHLMN Takke
cofepxarcsi NONOXeHWs!, KacalLlmecs: BO3BpaLLeHUs LIeHHOCTEN U COTPYAHMYECTBaA, KOTopble
HOCAT 6onee KOCBEHHbIN XxapakTep 1 06ycrnoBneHbl BHYTPEHHUM 3aKOHOOATENbCTBOM.

3- Cnuctema MexayHapoAHOro CoTpyaHUYECTBa: UAes YKPenneHuss CoTpyaHnYecTsa cpeam
roCy[apCTB-y4aCTHUKOB U MeXy HUMWU NpoHu3biBaeT cobon Bcto KoHBeHUmo. B cnyyasix, korga
KynbTypHOEe Hacreaue nogsepraeTcsi onacHOCTU pasrpabnenus, ctatbs 9 npegycmaTtpreaeT
BO3MOXHOCTb OCYLLIECTBIEHMS 6onee KOHKPETHbIX Mep, B YaCTHOCTU, KOHTPOSS 32 BBO3OM U
BbIBO30OM.

KonBeHuusa FOHECKO 06 oxpaHe u noowpeHun pasHoobpa3ma hopM KynbTYPHOro
CaMOBbIpPaXXeHUA

B 2005 r. Opranunsauma O6beauHeHHbIX Haumii no Bonpocam 06pa3oBaHns, Hayku 1 KynbTypbl
(KOHECKO) npuHsana KonseHums KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasus hopm
KyNnbTYpPHOro camoBbIpaXeHns, kotopas BcTynuna B cuny 18 mapta 2007 r.

Llenn KoHBeHUun nanoxeHbl B ctatbe 1: (a) oxpaHa u noowipeHne pasHoobpasusa hopm
KynbTYpHOro camoBblpaxeHus; (b) cosgaHme ycnoeun onsa pacuseTta u cBo6ogHOro
B3aMMOAENCTBUSA pasfnyHbIX KynbTyp Ha B3aUMOBbLIrO4HOW OCHOBE; (C) noolipeHne guanora
Mexay KynbTypamu B Liensax obecneyveHns donee WmMpoknx n cbanaHcMpoBaHHbIX KyNbTYPHbIX

174

. CBOZHbI aHanu3 NpaBoBOW OXpaHbl TPAAULIMOHHBIX BblpaxkeHuii kynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 57.

Hannane XKepse, «Cornawwexne TPUNMC. MpoekT n aHanu3». U3g. 3-e, Sweet & Maxwell, ctp. 132.
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06MeHOB BO BCEM MUpe B MHTEpecax B3auMOYBaXKeHUS KyrnbTyp U KynbTypbl MUPA;

(d) nooLpeHre MeXKynbTypPHOro B3anMogencTBums B LEeNAxX pasBuTns B3aMONPOHUKHOBEHNS
KynbTyp B Oyxe HaBeJeHUs MOCTOB Mexay Hapogamu; () noowpeHne yBaXKeHUs K
pa3Hoobpa3snio PopM KynbTYPHOrO CaMOBBLIPAXEHWUSI U NOBbILLEHNE OCO3HAHUSA LIEHHOCTM 3TOro
pa3Hoobpa3nsa Ha MECTHOM, HaLWOHaNbHOM U MexayHapodHom ypoBHsX; (f) noareepxgeHue
BaXXHOCTM B3aMMOCBS3N MeXAY KyrnbTypon 1 pasButnem Ans Bcex cTpaH, B 0COBEHHOCTH
pa3BMBaloLLUXCA, U Nogaepxka AeNCTBUI, NpeanpuHUMaeMblX Ha HaUWMOHAaNbLHOM U
MeXOyHapOoO4HOM YPOBHSIX C Lienblo obecneynTb NpusHaHue NoAnvHHOM LIEeHHOCTU 3ToW
B3aMMOCBS3K; (g) Npu3HaHMe ocoboro xapakrepa KyrnbTypHON OeATEeNbHOCTU N KYNbTYPHbIX
TOBApPOB W YCNYr Kak HocuTenen camoObITHOCTHU, LLeHHOCTen u cmbicna; (h) nogTeepxaeHune
CyBEPEHHOro npaea rocyapcTB Ha NOAAEPXKKY, NPUHATME U OCYLLLECTBINEHNE NONUTUKN U Mep,
KOTOpbIE OHU CHMTAIOT HaANeXalMMn 4ns oXpaHbl U NOOLLPEeHUs pa3Hoobpasunsa dopm
KyNbTYpPHOIro CaMOBbIpaXXeHUsA Ha cBoen Tepputopuu; [U] (i) ykpenneHwe mexayHapoaHoro
COTPYAHMYECTBA M CONMAAPHOCTM B AyXe NapTHEPCTBA, B YaCTHOCTU ANSA pacLUMpPEHNS
BO3MOXHOCTEN pa3BMBalOLLMXCA CTpaH B 06nacTu oxpaHbl U NoowpeHnss MHoroobpasms hopm
KyNbTYPHOrO CaMOBbIPaXEHWS.

KonBeHuus FOHECKO 06 oxpaHe HemaTepuarnbHOro KynbTypHOro Hacneaus

KoHBeHUus 6bina npuHata OpraHusaumen O6beanHeHHbIX Hauuin no Bonpocam obpasoBaHus,
Hayku 1 kynbTypbl (KOHECKO) B 2003 r. u BcTtynuna B cuny 20 anpens 2006 r. Lienn
KOHBEHLMN COCTOAT B OXpaHe HeMaTepmarnbHOro KynbTypHOro Hacrneaus, obecnevyeHnm
yBaXXeHNs HemaTepuasbHOro KynbTypPHOro Hacneaunsa obLuH, rpynn U OTAENbHbIX NNL,
NoBbILLEHNE OCBEOOMIIEHHOCTM 0OLLECTBEHHOCTM O BaXKHOW POSN HEMAaTEPUaIbHOro
KynbTypHOro Hacnegusa n obecneyeHve ee B3aMMHOIo NpU3HaHus, a Takke B NpeaoCcTaBreHnn
NMOMOLLM M COTPYOHNYECTBE Ha MEXAYHAPOLHOM YPOBHE.

HepoGpocoBecTHas KOHKYpeHUUsA

B topuanyeckom crioape bBniaka TepMrH «HegoBpOCOBECTHAsA KOHKYpPEHUMS» onpeaensieTcs
KaK «6ecyecTHOe 1 MOLLUEHHUYECKOE COMEPHUYECTBO B 06NACTN TOProBiM 1 KOMMEpPLUK,
0COBGEHHO MpaKTVKa NPOABMKEHNS HA PbIHOK CBOMX COBCTBEHHBLIX TOBAPOB U NPOAYKTOB B
ylwep6 npoayktam 1 ToBapam Kakow-nmMbo apyrovi CTOPOHbI MOCPeACTBOM UMUTaLMMW UK
koHTpadhakuum Ha3BaHus, 6peHaa, pasmepa, POPMbI UMN APYrMX OTIINYUTENBHBIX MPU3HAKOB
M30Eenust UNu ero YNakoBKu».

CornacHo nyHkTy 2 ctatbh 10bis lNapuxxckol KOH8EHUUU MO0 OXpaHe MPOMbIUIEHHOU
cobcmeeHHocmu (1883 1.) «[a]kToM He[OBPOCOBECTHOWM KOHKYPEHLIMN CHUTAETCS BCAKUA aKT
KOHKYpEeHLWW, NPOTUBOPEYaLLMI YECTHBIM 06bl4asiM B MPOMBILLIIEHHbIX Y TOProBbIX Aenax».
Hanee B nyHkTe 3 ctaTbn 10bis roBopuTcs, 4TO «[B] YaCcTHOCTK, Nnoanexar 3anpety:: (i) Bce
JEeNCTBUSA, CNOCODHbIE KakuMM Obl TO HU ObINo cNocoO0OM Bbl3BaTb CMELLEHNE B OTHOLLEHWMN
npeanpuaTus, NPOAYKTOB UMW NPOMbILLUIEHHOW UM TOProBOW AeATENbHOCTU KOHKYPEHTA;
(il) NoxHble yTBepXAeHUs Npy OCYLLLECTBIIEHUN KOMMEPYECKOWN AeATENbHOCTU, CNOCOBHbIE
ANCKpeanTMpoBaTb NpeanpuaTne, NPOAYKTbl NN MPOMbILLNIEHHYHO U TOProBYHO
AEeATeNbHOCTb KOHKYpeHTa; (iil) ykasaHus unv yTBepXaeHUs, UCMOrb30BaHNE KOTOPbIX Mpu
OCYLLECTBIIEHUN KOMMEPYECKON AEATENBHOCTU MOXET BBECTU OOLLIECTBEHHOCTL B
3abnyxageHne oTHOCUMTENbHO XapakTepa, cnocoba M3roToBneHus, CBOMCTB, MPUrOAHOCTU K
NMPUMEHEHMIO UMK KONMYecTBa TOBApPOB».

Deknapauua OpraHusaumm O6beanHeHHbIX Haunim o npaBax KOpeHHbIX HapoaoB
B 2007 r. NeHepanbHas Accambnes OpraHusaumn O6beanHeHHbIX Hauni npuHana

Oeknapauuto Opradmsaumm O6beamHeHHbIX Hauuin o npaBax KOpeHHbIX HapoaoB. [eknapaums
NPU3HaEeT, YTO KOPEHHbIE HAPOAbl UMEKOT paBHbIE NpaBa YenoBeka Ha 3aLunTy OT KynbTYpPHOM
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AVCKPUMUHALWK, U HanpaBneHa Ha NooLWpPEHNE B3aNMHOMO YBaXKEHUS! M FTapMOHUYHbIX
OTHOLLEHWI MeXay KOPEHHbIMU HAapOA4aMM U TOCYAapCTBaMMU.

B oTHOLEHUN TPaaULMNOHHBIX 3HAHUN, TPAOULMOHHBIX BblPaXKEHUIN KyNbTYpbl U reHeTUYeCKNX
pecypcoB B nyHKTe 1 ctatbn 31 npegycmartpuBaeTca cnegytouwiee: «[K|JopeHHble Hapoabl
MMEIT MPaBo Ha COXpaHEeHUe, KOHTPOSb, OXPaHy U pa3BUTUE CBOErO KySbTYPHOro Hacneaus,
TPaAULMNOHHBIX 3HAHUN U TPAOMLMOHHBLIX (DOPM KYNbTYPHOrO BbIPaXXEHNd, a Takke nposiBleHun
NX Hay4YHbIX 3HAHWUI, TEXHOSTOTUIA N KYNbTYpbl, BKNOYas NIOACKME U TEHETUYECKME pecypchl,
ceMeHa, nekapcTBa, 3HaHWsi CBOUCTB hayHbl 1 priopsbl, TpaauLmMmM YCTHOro TBOPYECTBA,
nutepaTypHble NPou3BeaeHUs, PUCYHKU, CMOPT N TPaAULMOHHbIE UTPbl U M306pasuTeribHoe 1
ncnonHuTenbckoe uckycctso. OHM MMET Takke NpaBo Ha COXPaHeHWe, KOHTPOrb, 3aLUnTy 1
pasBUTUE CBOEN MHTENNEKTyarnbHOM COBCTBEHHOCTU HA Takoe KyrnbTypHOe Hacnegue,
TPaaULMNOHHbIE 3HAHNS N TPAAULMNOHHbIE (POPMbI BbIpaXXeHWs KynbTypbl». [lanee B NyHkTe 2
ctatbn 31 roBopuTCS, 4YTO “[CJOBMECTHO C KOPEHHLIMM HAapoA4amMu rocygapcTaa NPUHUMAKOT
OEeNCTBEHHbIe Mepbl B Lienax NPU3HaHUA 1 3alinTbl OCYLLECTBEHMS 3TUX Npas». B oTHOLWeHUK
TpaavLMOHHOW MeaUUUHBI B cTaTbe 24 npegycmaTpuBaeTcs crieqyrollee: «[KlopeHHble Hapoabl
MMEIT NPaBO Ha CBOK TPAANLMOHHYIO MEANLMHY U HA COXPaHEeHWe CBOEN NPakTUKM
BpayeBaHUs, BKNOYas COXpaHEHME BaXKHENLLNX NTEKApPCTBEHHbIX PACTEHUN, XXMBOTHbIX U
MUHepanos».

Ucnonb3oBaHue TPAaANUNOHHbIX Bblpa)KeHMﬁ KyﬂbTypr/Tpa,qMLIVIOHHbIX 3HaHUN

Tpa[J,I/ILI,I/IOHHbIe 3HaAHNA N Bblpa*XeHUA KynbTypbl MOTYT NCNOJ1b30BAaTbCA B Pa3fiM4HbIX Lenax.
Mcnonb3oBaHue TpaANUMNOHHbIX 3HAHUN UK Bblpa)l(eHVIVI KynbTypbl OXBaTbiBa€T KOMMeEp4YeCKoe
nnn npombliLLNeHHoe 1Ucnonb3oBaHNeE, 00bIYHOE NCNONb30BaHME, ,D,O6pOCOBeCTHOG
ncnonb3oBaHMe, gomMallHee Ncnonb3oBaHMe U UCNOJIb30OBaHNE Tpa,D,VILI,VIOHHOVI mMeagununHbl N4
OXpaHbl 300POBb4A, a Takke UCNoJib3oBaHMe B UCCeaoBaTesIbCKUX U O6pa3OBaTeﬂbeIX Lenax.

Kommepyeckoe ucrnosib308aHue

B topuanyeckom crioBape Brnaka TepMrUH «KOMMEpPYECKoe UCMonb30BaHne» onpeaensaeTcs Kak
«[u]cnonb3oBaHne, KOTOPOE CBA3aHO C OCYLLIECTBIIEHNEM UINN Pa3BUTUEM AEATENBHOCTH,
npuHocsiwen goxod. «Hekommepyeckoe 1Cnonb3oBaHne» onpeaensieTcs Kak
«[u]cnonb3oBaHne paau NUYHOTO YAOBOMNLCTBUA UMK B NPEANPUHUMATENBCKUX LiEnsaxX, He
CBSI3aHHbIX C NOSyYEHNEM A0X0Aa UMK BbIrodbl, UMK MHOTO BO3HarpaXaeHusi»

ObbI4YHOE UcnoIb308aHUE

B TuxookeaHCKOM pea2uoHasibHOM murnogom 3akoHe om 2002 2oda 06 oxpaHe mpadulUOHHbIX
3HaHul u rposieneHul Kynbmypbl TEPMUH «0ObIYHOE UCNONb30BaHNE» ONpPeaensaeTcs Kak
«MCNONb30BaHNE TPAANLMOHHBIX 3HAHWUI U BbIPAXXEHWUI KyNbTYpbl B COOTBETCTBUN C OObIYHBIM
NPaBOM M NPaKTUKOW TPAAMLMOHHBLIX BNagenbLeB».

TepMuH «HenpepbIBHOE 0ObIYHOE UCMONb30BaHNE» XapaKTepU3yeT YCTOMUYNBOCTb U KUBOW
XapakTep MCMosb30BaHUS TPAAULMOHHBIX 3HAHUIA U/UNK TPaOAULMOHHbBIX BbIPaXXEHWIN KynbTypbl
KOPEHHbLIMW 0BLLMHAMM B COOTBETCTBUM C UX OObIYHBIM NMPABOM U NMPaKTUKOWA.

LobpocosecmHoe ucnoib308aHUE

MpUMeHUTENbLHO K aBTOPCKOMY MpaBy B lopuanMyeckoM criosape bnaka TepMuH
«00BPOCOBECTHOE UCMOMb30BaHNe» onpeaenseTcs Kak «[plasyMHoe 1 orpaHnYeHHoe
MCNonb3oBaHNe NPOV3BEAEHMS, OXpaHAEMOro aBTOPCKMM NpaBoM, 6e3 paspelleHusl aBTopa, a
MMEHHO TaKkoe, KaK LIMTUPOBaHMNE KHUMM B KHUXKHOM 0603peHUn Unu UCnonb3oBaHne ee Yacrei
B napoauu. [1o6pocoBecTHOE UCMOoNb30BaHMe ABNSAETCA CPEACTBOM 3alUUThl NPOTUB
0OBUHEHWIA B HApYLLEHWUM MPaB C Y4€TOM CrieayoLmx onpeaeneHHbIX 3akoHOM (DakTopOoB:
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(1) uenb 1 xapakTep MCnonb30BaHUS, (2) xapakTep NPOU3BELAEHUS, OXPAHAEMOro aBTOPCKUM
npasom, (3) macwTabbl UCNONb30BaHUS NponsBeaeHns 1 (4) S3KOHOMUYeCKMe NocneacTBus
NCNONb30BaHUNA».

JomawHee ucrnonib3o08aHue U ucrosib3ogaHue 0rsi oxpaHbl 300008bS1

B topnanyeckom cnosape bnaka TepMuH «gOMaLLHWIA» ONPEAENSEeTCs Kak «[0]THOCAWMNCA K
AoMy unu cembe; 6biToBOM>». B nyHKTe 1 [loxMHCKOM Aeknapaumu, kacatowlerncs CornawieHns
TPUMC n obLuecTBEHHOrO 34paBOOXpPaHEHNs], MPU3HAETCS «Cepbe3HOCTb Npobnem B obnactu
34paBOOXpPaAHEHNS, C KOTOPbIMW CTalNKMBaeTCs MHOXECTBO pa3BMBAKOLLMXCH N HAUMEHEee
pa3BUTbIX CTpaH, 0COBEHHO Tex Npobnem, koTopble ABnstTca cnegcresmem BUY/CMNda,
Tybepkynesa, Manspuu n apyrux anugeMumyecknx sabonesanunn». [anee B nyHKTe 5(C)
oTMeYvaeTcs crneayollee: «[Klaxgoe rocygapcTBo-YreH MMeeT NpaBo onpeaensiTb, YTo
MMEHHO npeacTaBnsaeT cobon HaunoHanbHasa YpesBblvaniHasa cuTyauns u gpyrme
NCKNIOYMTENBHO Cepbe3Hble 06CTOATENbCTBA, MPU TOM MOHMMaHUK, YTO KPU3UCHbIE CUTyaLun B
obnacTtu 3gpaBooxpaHeHus, B TOM Yucne cesasaHHble ¢ BUY/CINOom, TyBepkynesom,
Manspuen n ApyruMmn annaemMnyeckumm 3abonesaHmamMm, MOryT NnpeacTaBnsTb cobom
HaLMOHanbHy0 Ype3BblYariHy0 CUTYyaUUO UK ApYrne UCKIMOYNTENBHO Cepbe3Hble
obcToaTenbCcTBa».

Ucnonb3osaHue 8 uccriedosamesibckux U 0bpazosamesibHbIX Uersx

MpYMeHNTENbHO K NaTeHTam B lopuanyYeckom croape brniaska TepMuH «CpeacTBO 3aLUThI,
OCHOBaHHbIE Ha MPUHLNMNE UCMONb30BaHUA B 9KCNEPUMEHTAarNbHbIX LIENsX» onpeaenseTcs Kak
«[c]peacTBo 3aWnTbl NPOTUB OGBMHEHWUI B HAPYLLEHUM NAaTEHTHbLIX NpaB, UCMONb3yeMoe Toraa,
Koraa 3anaTeHToBaHHOE M306peTeHne co30aeTcs U UCMONb3YETCA UCKITIOUYUTENBHO B Hay4YHbIX
uenax. HecmoTpsi Ha To, YTO 3TO CPEACTBO 3aLUUTLI NO-MPEXHEMY NPU3HAETCS B KAYeCTBe
TaAKOBOro, OHO TOSKYETCS B Y3KOM CMbICIE U B HACTOSILLLEE BPEMSI MOXKET NPUMEHSITLCSI TOSNbKO
B OTHOLLEHUW UCCNeaoBaHUiA, NPOBOAUMBIX B LIENsX NPpoBepkn hopMyrbl U300pEeTEeHNS ».
CnenyeT OTMETUTb, YTO, XOTS NpaBa UHTENNEeKTyanbHoW CO6CTBEHHOCTU U ABMSAOTCS
UCKIIOYNTENbHBIMU NpaBaMu, B OTHOLLEHUWN 3TUX UCKIIOYUTENbHbLIX NpaB npegycMaTpuBatoTcs
onpeneneHHble U3bATUS U OorpaHnyeHns. Hanpumep, B 06nacti NnaTeHTOB B HaLMOHaNbHOM
3aKkoHo4aTeNbCTBE psaa CTpaH npedycmMaTpuBaloTcsl onpeaeneHHble U3bATUSE U OrpaHNYeHns B
OTHOLLEHWWN UCKIIOYUTENBHBIX NpaB, B YaCTHOCTU crieaytoLme:

a) nencTeus, coBepLlaemMble B JTUYHbIX U HEKOMMEPYECKUX LENAX;

b) nencrTens, coBepLuaemMble UCKIIYNTENTbHO B 3KCNepuMeHTalrbHbIX U
ncecnenoBaTesibCKUX Lendx.

MpumeHeHue

B ctatbe 2(C) Hazolicko2o npomokosia peaynupogaHusi 00cmyrna K 2eHemu4Yeckum pecypcam u
COBMECMHO20 UC0Ib308aHUs Ha cripasedueoll U pasHOU OCHOBE 8b1200 OM UX MPUMEHEHUS
K KoHeeHyuu o buonoaudyeckom pasHoobpasuu (2010 r.) npuBoguTca cnegytoulee
onpenenexHune: «npoBeaeHne nccnegoBaHnin U paspaboTok reHeTUYECKOro U/mnu
BMOTEXHONOrMYECKOro CocTaBa reHeTUYECKNX PeCcypCcoB, B TOM YMCHe NyTEM NMPUMEHEHNS
OroTexHonorum, Kak oHa onpegeneHa B cratbe 2 KoHBEHU MM ».

B ctatbe 1(2)(e) mokymeHTa «Bknag cTpaH-eANHOMBILLSEHHNL, B LieNIN U NPUHLMNbI OXPaHbI
reHeTU4EeCKNX PecypcoB 1 NpeaBapuTenbHbIA NPOEKT cTaTern No oXpaHe reHeTUYecKnx
pecypcos»» (WIPO/GRTKF/IC/19/11) npuBoanTtcs cneayiollee onpeaeneHne noHATUs
«MPUMEHEHNS FTeHETUYECKNX PECYPCOB»: «MPOBEAEHME UccneaoBaHun n paspaboTok
reHeTM4ecKoro u/munn GUOTEXHONOrMYeCcKOro coctaBa reHeTU4ECKMX PecypcoB, X 4epMBaTOB U
CBSA3aHHbIX C HAMW TPagULMOHHBIX 3HAHWIA, B TOM YMCne NyTeM NpUMeEHeHNss BUOTEXHONOTNN».
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MHcTtpymeHTapuin BOUC npumeHUTENbHO K AOKYMEHTauMm B 0611acTv TpaauLIMOHHbIX
3HaHUN

lMporpaMmMbl JOKYMEHTUPOBAHUSA MOTYT 3aTparvsaTtb BONPOCH! UHTENNEKTyanbHON
COBCTBEHHOCTU NPUMEHUTENBHO K HOCUTENSAM TPaAULMOHHBIX 3HaHUI. B npouecce
AOKYMEHTMPOBAHWA KpariHe BaXXHO BCECTOPOHHE Yy4YnTbIBaTb ero nocneacTsns Ans npas
WHTennekTyansHon cobcTBeHHOCTU. [poekT nHcTpymeHTapus BOVIC npyMeHnTenbHoO K
AOKyMeHTauun B 06nactv TpaamLUMOHHbIX 3HaHWA NpeAHa3HavYeH ansa yrnpasneHns
WHTEeNneKkTyanbHon co6CTBEHHOCTLIO B NpoLecce [OKYMEHTMPOBaHWS, a Takke UCNofb3oBaHUS
3TOro npotecca B KayecTBe OTNPaBHOM TOYKM ANiA nepexoaa Kk 6onee adhPeKTMBHOMY C TOYKM
3peHnst MPUHOCUMOW NOMb3bl YNPaBEeHNO TPaAULMOHHBIMU 3HAHUAMW B KA4YeCTBE OOHOro 13
NHTENNEeKTyarnbHbIX U KyNbTYPHbIX akTUBOB 0bLWWHLI. [MpoekT nHctpymeHtapua BOUC
NPUMEHUTENBLHO K AOKyMEHTauumn B 06nactv TpaamuUMOHHbIX 3HAHWUA NOCTPOEH UCXOAS U3 Tpex
3TanoB rnpowecca AOKYMEHTMPOBaHMA — a MUMEHHO dTana Ao Havana JOKYyMEeHTUPOBaHus, aTana
COBCTBEHHO JOKYMEHTMPOBAHWS M 3Tana nocne A0KYMEeHTMPOBaHUS, — C TeM, YTOObI C
BonbLuen ACHOCTLIO NPOUIIIOCTPUPOBATL Pa3fnnyHble BONPOCHI, KOTOpPblE BO3HMKAIOT B 0b6nactu

WHTEeNneKTyanbHoi COBCTBEHHOCTM Ha KXKAOM U3 3TarnoB JOKyMEHTNpOBaHMa' '°.

OTOT NPOEKT UHCTPYMEHTapusi cneumansHo npeaHasHavyeH Ans UCnorb30BaHUst KOPEHHbIMU
HapodamMu 1 MecTHbIMM obLwmHamMn. OH MOXET Takke oKa3aTbCsi MONe3HbIM ANs APYrUX Nuu, U
OpraHoB, TakMX, kak rocyaapcTBeHHble cnyxatime segomcte VC, nuua, oTBETCTBEHHbIE 3a
NPUHATHE NONUTUYECKUX PELLEHWUIA, HaYYHO-UCCEA0BaTENbCKUE YUPEXAEHUS U YYPEXOEHUS
KynbTypbl, peanuaytoLime NpoekTbl LOKYMEHTUPOBAHUS.

Korga 3HaHus 3a0KyMEHTUPOBaHbI, AN X OXpaHbl MOXHO 3a4elicTBOBaTb NpaBa
WHTeNneKTyanbHo COBCTBEHHOCTU U ApYyrie NpaBoBble MEXaHN3MbI, OOHAKO YCNex MOXeT
ObITb 06ecneyeH ToNMbKO B TOM Clyyae, eCnn [OKYMEeHTMPOBaHME NPOU3BEAEHO HaaMexalum
06pa3oM. [MpoeKT MHCTpYMEHTapMs NPU3BaH MOMOYb OLIEHUTb BO3MOXXHbIE BapUaHTbI
YCTaAHOBMEHNS OXpaHbl HA OCHOBE MpaB UHTENNeKTyanbHon cO6CTBEHHOCTU, CNNaHMPOBAaTL U
peanunsoBaTb NPUMEHEHNE NOAXOAO0B U OCYLLECTBIIEHNE CTpaTeruin B obnacTu
MHTEeNnneKkTyanbHo cO6CTBEHHOCTUN Ha 3Tane AOKYMEHTUPOBAHUS TPaAULMOHHBIX 3HAHWIA.

TunoBble nonoxeHua BOUC-IOHECKO pansa HauMoHanbHbIX 3akoHoAaTernbCTB 00
oXpaHe BblpaXeHun ponbknopa OT HE3AKOHHOIO MCNOSIb30OBaHUA U APYrux
HaHoCAWMX ywepb aencTteumn

Ha coseluaHnn, opraHnsosaHHoM B 1982 r. npu cogencteumn OpraHmsaumm O6beguHEHHbIX
Hauwmin no Bonpocam obpasoBaHus, Hayku n kynbetypbl (KOHECKO) n BOUC, Komutet
NPaBUTENBbCTBEHHbIX 3KCMEPTOB MPUHAN TMUNOBLIE NOMNOXEHMS. JTK NONOXEHMA NpeanonararT
Mogenb Sui generis oxpaHbl B 06nacTn nHTennekTyanbHon COGCTBEHHOCTN B OTHOLLEHUN
TPaAMLMOHHBIX BbIPaXXEHWI KyNbTypbl/BblpaXXeHnin pornbknopa, Kotopasi nony4dmna 4ocTaTtoqHO
LUMPOKOE MCMNONb30BaHWe rocygapcresamm — vyneHamm BONC.

TunoBble NONOXEHNA NpU3BaHbl obecneunTb 6anaHc Mexay OXpaHow BbipaXXeHu orbkriopa
OT 3110ynoTpebneHnit, c 04HON CTOPOHbLI, U CBOOOAOM N NOOLLPEHMEM OalbHENLLErO Pa3BUTUS U
pacnpocTpaHeHust onbKnopa — ¢ ApYron. B HUX yunTbiBaeTCa TOT haKT, YTO BblpaKeHUs
PONbKIOpa COCTaBNAOT XMBOW OPraHNM3m 4YenoBevYeCcKon KynbTypbl, U HENb3S OOMNYCTUT,
4YTOObl OH 3a40XHYJICSA B CIIMLLKOM TECHbIX PaMKax OXpaHbl.

B cooTBeTCTBMM C TUNOBBLIMU NONOXEHUAMUN TPAANLMOHHBIE BbIPaXXeHUS KyNbTYpbl/BblpaXKeHUs!
honbKopa OXpaHsTCA OT «HE3aKOHHOIO MCNONb30BaHNSA U APYTUX HAHOCALWMX yLep6

176 NHcTpymeHTapuii BcemmnpHol opraHmM3aummn nHTennekTyansHon coO6CTBEHHOCTM B obnacTu

OOKYMEHTUPOBAHUSI TPAAULMOHHbBIX 3HAHU — KOHCYNbTaTUBHBIN NPOEKT AOCTYMNEH Mo afgpecy:
http://www.wipo.int/tk/en/tk/TKToolkit.html.
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aevicteuin». B 2000 1 2001 rr. BOUC npoBena obcnegoBaHme onbiTa rocygapcts B 06nactu

MCnomnb3oBaHna 1 peanu3auum TUNoBbIX NonoxeHuin. OT4yeT onybnNmnKoBaH B KayecTse
nokymeHta BOMC WIPO/GRTKF/IC/3/10.

[KoHew npunoxeHusa n gokymeHTal



