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FMOCCAPWIN OCHOBHbIX TEPMUHOB, OTHOCALLMXCA K MUHTENNEKTYANBHOWN
COBCTBEHHOCTW, TEHETUYECKMM PECYPCAM, TPAONLINOHHBIM 3HAHUAM
N TPAONUMNOHHBIM BbIPAXXEHUAM KYJbTYPbI

Lokymenm nodzomoeneH Cekpemapuamom

BBEOEHUE

1. Ha cBowux wecTHaguaTon u ceMHaaLaTon ceccusax, COCTOABLUMXCA COOTBETCTBEHHO
3-7 masa 2010 r. n 6-10 gekabps 2010 r., MexnpaBuUTENbLCTBEHHbIN KOMUTET MO
WHTEeNNeKTyanbHOW CO6CTBEHHOCTUN, FEHETUYECKMM pecypcam, TPaaULMOHHBIM 3HAHUAM U
donbknopy («MKIP») npocun CekpeTapuaT NOArOTOBUTL B Ka4eCcTBE NHPOPMALMOHHbIX
AOKYMEHTOB TPW rNoccapust OCHOBHbIX TEPMUHOB, OTHOCSLLMXCH K MHTEMNNEKTyanbHON
COBCTBEHHOCTU, FEHETUYECKMM pecypcam, TPaAULMOHHBIM 3HAHUSM U TPaaULNOHHBIM
BbIPXXEHNAM KymnbTypbl', 1 npeactasutb nx MKIP.

2. Ha cBoen gesaTHaguaTon ceccum, coctosiBencs 18-22 uons 2011 r., MKI'P «npocun
CekpeTapuat 06HOBUTb rnoccapumn, cogepxaiymecs B gokymeHtax WIPO/GRTKF/IC/19/INF/7
(«Fmoccapuii OCHOBHbIX TEPMUHOB, OTHOCSLLIMXCS K MHTENNEeKTyanbHoM COGCTBEHHOCTHU 1
TPaauLUMOHHbBIM BblpaxeHnam kynbTypbl»), WIPO/GRTKF/IC/19/INF/8 («I'moccapuin OCHOBHbIX
TEPMMHOB, OTHOCSALUMNXCA K UHTENNEKTyanbHOM COBCTBEHHOCTU N TPAAULMOHHBIM 3HAHUAMY) 1
WIPO/GRTKF/IC/19/INF/9 («'moccapuin OCHOBHbIX TEPMUHOB, OTHOCALLMXCS K
WHTENNeKTyanbHOM COGCTBEHHOCTM M FTEHETUYECKUM pPeCcypcamy), CBECTU UX B OAMH AOKYMEHT U
ony6nmkoBaTb 3TOT Ffl0ccapuii B ka4ecTBe MHPOPMAaLMOHHOIO OKYMeHTa K cneayroLlemn
ceccum MKIP»2.

! Otyet o wecTtHaguaTtomn ceccum Komuteta (WIPO/GRTKF/IC/16/8) u OTueT o cemHaguaTon ceccun Komuteta

(WIPO/GRTKF/IC/17/12).
OtyeT 0 pesiTHaguarton ceccum Komuteta (WIPO/GRTKF/IC/19/12).
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3.  Bo vcnosmHeHWe 3TOoro peLleHnst U C y4eToM TOro, YTO HEKOTOpble TEPMUHDI,
coaepalimecs B rnoccapusix, OTHOCSTCs kKo BceM TpeM TemaM, CekpeTapuaT o6beauHun aTu
TpW rnoccapusi B 0auH AOKYMEHT U OGHOBUI HEKOTOPLIE U3 NMPUBEAEHHBLIX B HEM ONpeaeneHunN,
onvpaschb Npv 3TOM Ha JOKYMEHTbI 1 Npoyre maTtepuarsl, NOSBUBLLMECS Nocre nyGnukaumm
npeablayLwmx, oTaeNbHbIX BapMaHTOB rnoccapueB. B aToi cBasm Gbinu gobasneHbl 1
onpefeneHbl HOBblE TEPMUHBI, TOrAa Kak Apyrne TEpMUHBI ObINM N3bATbLI Paan KPaTKOCTM
n3noxeHusi. Hekotopble onpeaeneHuns Gbinmn nepedopmynmpoBaHbl.

4,  OGHOBNEHHbIN CBOAHbIN FNoccapuin 6bIN NpeacTaBneH B KadecTBe MHOPMaLMOHHOMO
AOKyMeHTa K ABafuaTton, ABaauaTb nepBon 1 AsaguaTtb BTopon ceccuam MKIP,
COCTOSABLLUMMCS COOTBETCTBEHHO 14-22 cheBpansa 2012 r., 16-20 anpena 2012 r. n 9-13 nions
2012 r., B kavectBe cooTBeTCTBEHHO AokymeHToB WIPO/GRTKF/IC/20/INF/13,
WIPO/GRTKF/IC/21/INF/8, WIPO/GRTKF/IC/22/INF/8. ToT e BapuaHT rnoccapus c
HEKOTOPbIMWU HE3HAUYUTENbHBIMU U3BMEHEHUSIMUN U YTOYHEHNAMU coaepXuTcs B MpunoxeHum K
HacTosiILeMy JOKYyMeHTY. Hanpumep, HacTosAwmun BapnaHT rnoccapust 6onblue He CoaepKuT
HUKaKMX CCbINOK Ha TEKCThbI, ABNALLMECS NpeaMeTOM neperoBopoB B pamkax MKIP, 4Tobbl He
AO0NYyCTUTb HeaKTyarbHOCTb rroccapusa nocrie nposefeHus kaxaomn ceccum MKITP.

5. B HacTosiwem rnoccapum Ncnosb3oBaHbl, N0 MEPe BO3MOXHOCTU, NpeabiayLlime
rnoccapun MKI'P n gencteytowme gokymeHTbl OpraHnsaumm O6begmHeHHbIx Hauun, a Takke
apyrve mexayHapoaHble OKYMeHThl. B HeM Takke yuTeHbl onpefeneHust U TePMuHbI,
ncnonb3yemble B HaUMOHANbHOM U PErMoHanbHOM 3aKOHOO4ATENbLCTBE U NMPOEKTAxX 3aKOHOB,
MHOrOCTOPOHHMX JOroBopax, B paMkax Apyrux opraHusaumi n npoLeccoB, a Takke B CrioBapsiX.
Kpome TOro, onpeaeneHus ocHoBaHbl Ha pabounx gokymeHtax MKITP, apyrnx ookymeHTax
BOWC u gokymeHTax gpyrux nporpamm BONC. Tem He meHee, npeanaraemble onpeneneHms
He ABNATCA ucyepnbiBarowmMn. [pyrne TepMmnHbl Takke MOryT UMETb OTHOLLEHME K
NHTEeNNeKTyanbHOW COBCTBEHHOCTU N FEHETUYECKUM pecypcam, TPaAULMOHHBIM 3HAHUAM U
TPaAULMNOHHBIM BbIpaXXEeHNAM KyrnbTyphbl, @ BbIOpaHHbIE TEPMUHBI MOTYT TaKKe MMETb ApYyrne
onpeaenexHus.

6. BblGOp OCHOBHbLIX TEPMUHOB 6a3upyeTcsa Ha TEPMUHONOINUKN, Hambornee 4acTo
yrnoTpebnsemon B NpoekTax ctaTen n Apyrnx JOKyMeHTax no ToMy e Bonpocy. BbibpaHHble
TEPMUHbI 1 NpeanaraemMble onpegernenns, cogepxawmecs B [NpunoxeHun, npegnaratoTcs
6e30THOCUTENBHO K NOObLIM APYrMM rnoccapusim Unm onpeaeneHnsiM OCHOBHbIX TEPMUHOB,
cofepxawumMcs B npeablaywmnx 4oKyMeHTax gaHHoro KomureTta unm ncnonb3oBaHHbIM B
nobbIX APYrnX MeXAYyHapOOHbIX, PerMoHanbHbIX UM HAUWOHaNbHbIX JOKYMEHTax unm
dopymax. Beibop TepMUHOB 1 NpeanaraemMble onpeneneHns OCHOBHbIX TEPMUHOB HE O3HaYaroT
o6sa3aTenbHoro cornacoBaHus ydactHkamm MKIMP BbiGpaHHbIX TEPMUHOB UK MX
npeanaraembix onpegeneHnin. Hactoawmm oKyMeHT HOCUT MHADOPMALMOHHBIN XapakTep, U
MKI'P He npegnaraetcsa nogTBepXaaTb U NPUHUMATL BblOpaHHbIE TEPMUHbBI NN NX
npegnaraemble onpeaeneHuns.

7. MKTP npednazaemcs npuHsamso

K ceedeHuro Hacmosuuti O0KyMeHm u
lpunoxeHue K Hemy.

[MpunoxeHune cnenyeT]
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FMOCCAPUN OCHOBHbIX TEPMUHOB, OTHOCSALLUMXCA K MHTENNEKTYANBHOW
COBCTBEHHOCTWU N TEHETUYECKWM PECYPCAM, TPAOVNLNOHHBLIM 3HAHUAM U
TPAOVLNMOHHbBIM BbIPAXEHUAM KYJbTYPbI

ﬂ,OCTyrI n coBMeCTHOe nonb3oBaHMe Bbirogamm

KoneeHuusi o buonosudeckom pasHoobpasuu (1992 r.) npegnuckiBaeT «cnpaBeasiMBoe u
paBHOMNpaBHOE pacnpeneneHve bnar, BO3HUKaOLWMX B pe3yrnbTaTe NCNosb30BaHUs
reHeTMYEeCKMX PeCypCoB, BKMNOYasa NyTeEM COOTBETCTBYIOLLLErO A4OCTYNa K HAM U
COOTBETCTBYIOLLEN NEPeAayn CBA3aHHbIX C HUMW TEXHOMOIMI, Y4NTbIBaA BCe NpaBa Ha 3Tu
pecypcbl 1 TEXHOMOIMK, a TaKkkKe NyTeM COOTBETCTBYHOLLEro omHaHcupoBaHua» (Ctatbs 1).

Haeoltickuli npomokon peaynupogaHusi docmyra K 2eHemu4eCKUM pecypcam U CO8BMECIMHO20
ucronb308aHuUs Ha cripagednueoli U pagHoU OCHO8e 8b1200 om UX rNpuUMeHeHUs1 K KoHgeeHyuu o
buonoauyeckom pasHoobpasuu (2010 r.) HanpaeneH Ha «obecneyeHne COBMECTHOrO
MCNONb30BaHMA Ha CNpaBeasIMBOM 1 PaBHOM OCHOBE BbIro4 OT NPUMEHEHUSI TEHETUYECKNX
pecypcoB, B TOM 4ncrne nytem obecnevyeHnsa Hagnexawero AocTyna K reHeTU4eCcKUM pecypcam
M Hagnexawen nepeaadm CoOOTBETCTBYHOLLNX TEXHOMOMMI, y4UTbIBas BCE NpaBa Ha LaHHble
pecypcbl U Ha TEXHONMOIUK, U NyTEM Haanexawero hnHaHCUPOBaHMWS, COAENCTBYSI TaKUM
obpa3om coxpaHeHmto Gruonormyeckoro pasHoobpasnsa 1 ycTonuMBomMy UCMOSb30BaHMIO €ro
KOMMOHEHTOB». B cooTBeTCcTBUM CO cTaTben 3 MNpOTOKON «NPUMEHSETCS TakkKe K
TPaAMLMOHHBIM 3HaHUAM, CBSAI3aHHBIM C TEHETUYECKMMU pecypcamin, B paMkax cgepsbl
Aenctema KoHBEHUMK U K BbIrOA4aM OT NPUMEHEHUS TaKUX 3HAHUAY.

B oTHOWEHMM pacTUTENbHbLIX FEHETUYECKNX PECYPCOB OS5 NPOM3BOACTBa NPOAOBONLCTBUA U
cenbckoro xo3ancrea MexOyHapodHbil 002080p O pacmumesibHbIX 2eHEMUYECKUX pecypcax
0n15 npousgodcmea rpodoeosiscmeusi U 8e0eHUs ceslibCKo20 xo3siticmeaa MNpoaoBONbCTBEHHOM
N cenbcKkoxo3ancTeeHHoN opraHmsauun (PAO) npegycmaTtpuBaeT B cTaTbe 1 «CnpaBennvBoe u
paBHOMNPaBHOE pacnpeneneHne Bbirod, CBA3aHHbIX C X UCNOb30BaHMEM, B COOTBETCTBUN C
KoHBeHUuen o GuonornyeckomM pasHoobpasum, B LieNsx YCTONYMBOro pa3BUTUSE CEITbCKOMO
XO3ANCTBA U HagexXHoro obecneyeHnss NPo4OBONbLCTBUS».

B ctatbe 1 peweHus Ne 391 AHdckozo coobwecmea om 1996 2. o pexume docmyna K
2eHemu4YeCcKUM pecypcam TEPMUH «4OCTYM» onpeaensieTcs kak «nonyyYyeHne u Ucrnonb3oBaHne
reHeTUYECKMX PECYPCOB, COXpaHsieMblX in situ 1 ex situ, nx NOGOYHbIX MPOAYKTOB U, ECNN 3TO
NPUMEHNMO, UX HEMaTepUanbHbIX KOMMOHEHTOB, CPeAN NPOYEro, Ans Hay4YHo-
nccnenoBaTenbCKuX Lienen, 6nonornyeckor pasBeaku, CoxpaHeHusl, MPOMbILLNEHHOMO
NPUMEHEHUS 1 KOMMEPYECKOTO UCMONb30BaHNS».

Bbirogbl MOryT BkntovaTh AEHEXHbIE U HEAEHEXHbIE BbIroabl, B TOM YXCNE, HO He
NCKMIOYMTENBHO, Te, YTO NpuBeAeHs! B MpunoxeHnn k Hazotickomy npomokony.' K stanam,
CBA3aHHbIM C nony4vyeHnemM octyna K reHeTn4eckmm pecypcam n CoBMeCTHbIM UCNONb30BaHNUEM BbIroL,
MOTyT OTHOCUTbCA OeATeNIbHOCTb, nNpealecTByowad nony4eHnto 4oCTyna, Hay4yHble nccrengosaHmna m
paSpaGOTKI/I, CBA3aHHblI€ C TeHETUYEeCKUMU pecypCamMu, a TakKe NX KoMMep4deckoe nnm nHoe
ncnonb3oBaHue, BKIO4Yad cCOBMeCTHOE Ucnofib3oBaHne BbII'O,Clz.

HarorickuiA npoTokon perynupoBaHus 4OCTyMNa K reHETUYECKUM pPecypcam 1 COBMECTHOIO UCMOJb30BaHUS Ha
CnpaBeanvBON U paBHOW OCHOBE BbIFOf OT UX NpUMeHeHNs k KoHBeHUun 0 Gronornyeckom pasHoobpasuu,
NyHKT 4 cTaTbm 5.

BoHHCKue pykoBoasLLME NPUHLMMBLI MO 06ecneyeHnto 4OCTyna K reHeTUYECKUM pecypcam U COBMECTHOMO
UCMOMNb30BaHNsA Ha CNpaBeAIMBOV U PaBHOW OCHOBE BbIrO4 OT X NPUMEHEHUS, NYHKT 23.
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ApanTtauusa

ApanTtaumen aBnseTcsa akT Nnepeaernky paHee CyLlecTBOBaBLUEro nponsseneHus (6yab 1o
OXPaHAEMOro Unn siBNSALLLErocs obLEeCTBEHHBIM AOCTOSHUEM) UNN TPAAULMOHHOTO
Bblpa)KeHWs1 KynbTypbl C LIENbLO, OTSINYHON OT TOW, KOTOPOM OHO CINYXXMUMO NepBOHaYanbHo,
BeOYLUWIA K NOSIBNEHUIO HOBOIO NMPON3BEAEHUS, TAE COEANHEHDBI ANIEMEHThI paHee
CYyLLECTBOBABLLErO NMPON3BEAEHUSA U HOBbIE 3MIEMEHTbI, MPUBHECEHHbIE B pe3ynbTaTe
nepenenkn.’ Ctatbsa 12 GepHckoli KoHeeHUuu 06 oxpaHe numepamypHbIX U XyOoXeCmeeHHbIX
npouseedeHuli 1971 r. npeaycmaTpuBaeT, YTO aBTOPbI NUTEPATYPHbLIX U XyO0XKECTBEHHbIX
NpoM3BEAEHNI NONb3YOTCA UCKMOYUTENBHBIM NPaBOM paspellaTb agantaumm, apaHXUpoBKN K
Apyrvie nepenernku cBovx npousseaeHnii. CornacHo topuanyeckomy criosapro bnaka®,
BNafenbLibl aBTOPCKOro npaea 0b6nagatT UCKNYMTENBbHBIM NPaBOM OCYLLLECTBNSATb HA OCHOBE
OXpaHsEMOro NPoM3BeAEeHNsI NOArOTOBKY NPOU3BOAHbLIX NPOM3BEAEHWUIA UNN NEepeaenok.

Opo6peHue n yyactume

O6wenpnHATOro onpeaeneHns aToro TepMuHa He CyLlecTByeT. B 0qHOM 13 KOHTEKCTOB GbINo
BbICKa3aHO NpeasnoxeHune, YTo, HECMOTPS Ha ucnonb3oBaHune B cTatbe 8(j) KoHseHyuu o
buornozuyeckom pasHoobpasuu 1992 r. BblpaXXeHnst «C 0godpeHns 1 Npu y4acTum», B
PasnUYHbIX PELUEHUSIX, KacaloWwmnxcs cTatbu 8(j), STOT TEPMUH UCTONKOBLIBAETCS B 3HAYEHUN
«npeasapuTensHoe 060CHOBaHHOE cornacue»’.

CooTBeTCTBYHOLWME TPAAULNOHHbIE 3HAHUSA

B nyHkTe 2 a) ctatbn 1 gokyMeHTa «Bknaa cTpaH-eQUHOMBILIEHHUL, B LenM U NPUHLMNbI
OXpaHbl FeHEeTUYECKMX PECYPCOB U NpeABapuUTENbHbIN MPOEKT CTaTemn No OXpaHe reHeTUYeCKnx
pecypco»» (WIPO/GRTKF/IC/19/11) npuBoguTca cnegytollee onpeaeneHue
«COOTBETCTBYIOLUNX TPAANLMOHHbBIX 3HAHUNY: «3HAHUSA, KOTOPbIE HOCAT ANHAMUYHbBIV U
pasBMBalOLLMIACA XapaKTep, BO3HMKAIOT B TPAAULUOHHOM KOHTEKCTE, KOSNMEKTUBHO
COXpaHATCA U NepeaatnTcs U3 NOKONEHUS B MOKONEHNE, B TOM YMCHE, HO HE UCKIMIOYMTENBHO,
HOY-xay, HaBblK1, UHHOBaLUK, MPaKTUKa U NO3HaHUA, pacnpoCTPaHALWMECS Ha reHeTu4eckue
pecypchbi».

BeHedmumapbl oxpaHbl

O6LEenpuHATOro onpeaeneHns 3Toro TepMrMHa He cylecTByeT. TeM He MeHee, MHorue
3aMHTEepPeCcoBaHHbIE CTOPOHbI OTMEeYarnu, YTo NPOUCXOXAEHUE U BNaaeHue TpaauLMOHHbIMU
3HAHMSAMU U TPAAULIMOHHBIMWN BbIPaXXEHUSIMU KyTbTypbl, Kak NpaBunio, cCYMTaeTcs
KONNEKTMBHbIM, MO3TOMY ftoOble NpaBa U MHTEPECHI NPUMEHUTENBHO K 3TOMY NPOAYKTY
AOMKHbI NpUHaanexaTb obWwmuHaMm, a He oTaenbHbIM nuuam. OgHaKo B HEKOTOPbLIX Cry4Yasx
oTAernbHble NuUa, TakmMe Kak TpaguLMOHHbIE LENUTENU, MOTYT CYMTATbCA HOCUTENSAMU
TPaAMLIMOHHbIX 3HAHWIA MU TPAANLIMOHHBIX BbIPAXeHUIA KynbTypbl M 6eHeduLmnapamm oxpaHsi®.

HekoTopble HaunoHarnbHbIE U pernoHanbHble 3aKoHbl 06 OXpaHe TPaAULMOHHbLIX 3HaHWI U
TPaAVLMOHHBIX BbIpaXEHWUI KynbTypbl HAAENAT NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYHOLLME HAPOAHOCTU U OBLWMHBLI. Bo MHOMMX cnyyasx npaBamu Hagensietcs

3 My6nukauns BOUC «Pykoeogcteo BOUC no goroBopam B 06nacti aBTOPCKOro npaea M CMEeXHbIX Npas u

"Moccapwuii TepMUHOB MO aBTOPCKOMY MpaBy U CMeXHbIM npaBam», BOUC, cTp. 264.

B naHHOM pokymeHTe ucnonb3yetcs 8-e usgaHue nog pea. bpaviaHa A. MapHepa.

PekomeHgaumm, BbIHECEHHbBIE YHaCTHMKaM NeperoBopoB — NpeAcTaBuTensam cTpaH Adpuki Ha BTtopom
noAroTOBUTENbHOM COBELLI@HUMN KOPEHHbIX HAPOOOoB M MeCTHbIX 00wuH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTabpa 2010 r.

6 OtyeT cemHaguaTon ceccumn Komuteta (WIPO/GRTKF/IC/17/12).
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NpaBUTENbCTBEHHbI OpraH, NpM4YeM YacTo npeagycMaTpuBaeTCs, YTO NOCTYNIEeHNs oT
NnpefocTaBneHnsl NpPaB Ha UCNOSb30BaHNE TPAAULIMOHHbBIX 3HAHUIA NN BbIPAXXEHWI KyNbTypbl
NPUMEHSIOTCS ANS peanu3auumn nporpaMmm B o6nactsx o6pasoBaHusi, yCTONYUBOrO pasBuTus,
HaUMOHaNbHOro Hacneaus, coumanbHoro obecrnedYeHns Unu KynbTypbl.

B xoge obcyxaeHuni aToro Bornpoca 6bi510 0TMEYEHO, YTO AaHHbIA TEPMUH MOXET BKMNOYaTh
KOpPEHHbIE HapoAdbl, KOPEHHbIE OBLLNHBI, MECTHbIE OBLLUUHbI, TPAAULMOHHbIE OBLLNHBI,
KyTNbTypHble OOLUWHbI, HALUK, OTAENbHbIX NWL, FPYnnbl, CEMbU N MEHbLLLUMHCTBA.

Buonoruyeckoe pasHooGpasue

B ctatbe 2 KoHeeHyuu o buonoaudyeckom pasHoobpasuu 1992 r. TepMuH «brnonornyeckoe
pasHoobpasne», YacTo cokpallaeMblil Kak «GrMopasHoobpasney, onpeaenseTcs Kak
«BapnabenbHOCTb XUBbIX OPraHN3MOB 13 BCEX MCTOYHUKOB, BKIOYasi, Cpeam NpoYero,
Ha3eMHble MOPCKME U MHblE BOLHbIE 3KOCUCTEMbI M 3KONOrM4YecKne KOMMNMEKChI, YacTbio
KOTOPbIX OHM ABNAIOTCS; 3TO NOHATME BKMOYaeT B cebsa pa3Hoobpasne B pamkax Buaa, Mexay
BMOAMU 1 pa3Hoobpasme 3KOCUCTEMY.

Buonoruyeckun martepuan

OTOT TepMuH onpeaendeTca B [npektnee EBponenckoro cotosa 0 NpaBoBOW OXpaHe
BroTexHonornyecknx n3obpeTeHnn Kak «maTepuan, cogepXxaln reHeTu4eckyto nHdopmaLmio
M CNOCOBGHBIN Ha CaMONPOU3BOACTBO WM BOCMPOM3BOACTBO B Bronornyeckom cucteme».’ B
cootBeTcTBMM ¢ Kogekcom PeaepanbHbix npasun CLUA 310 TepMUH BKNOYaeT «maTepuarn,
CMOcoBHbIN K NPSIMON UMK HenpsiMoii ayTopennukauumny.® B KoHeeHyuu o 6uonozudeckom
pasHoobpa3suu (1992 r.) ncnonb3yTCa TEPMUHBI “OMONOrMYecKne pecypebl», «reHEeTUYECKII
mMaTepuan» U «reHeTUYeCKNe pecypchbl».

Buonornyeckue pecypchbl

Kak onpegensetcs B ctatbe 2 KoH8eHyuu 0 buorioeudeckom pasHoobpasuu (1992 r.), atoT
TEPMUH «BKITHOYAET reHeTUYeCKMe pecypcehbl, OPraHn3Mbl UK UX 4acTu, NONyNALUM Unu noodble
Apyrne 6noTmyeckme KOMMOHEHTbI AKOCUCTEM, UMetoLLMe haKTUYECKYO NN NOTEHUMANbHYHO
NOMe3HOCTb UMW LLIEHHOCTb ANA YyernoBeyecTBa». [103TOMy reHeTU4eckne pecypcbl COCTaBNSAT
O[HY KaTeropumto 61MonNorM4yecknx pecypcos.

B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmeaa o pexume docmyrna K 2eHemu4ecKUM
pecypcam (1996 r.) 3TOT TEPMUH onpefenseTcs Kak « MHANBMAYYMbl, OpraHu3Mbl UK UX YacTu,
nonynsaumm unu nodble GMOTUYECKNE KOMNOHEHTbLI, UMEIOLLME LLEHHOCTb UMK pearnbHyo Unu
NOTEHUManbHyo NOMe3HOCTb, KOTOpble coaepXKaT reHeTU4eckme pecypcbl nNn nx NnoboYHble
NPOAYKTbI».

BuoTtexHonornyeckue n3odbpeTeHunA
OTOT TepMUH onpeaensieTca B ANPeEKTMBE E8ponelicko2o cor3a o rnpasosoli oxpaHe

b6uomMexHoI02UYECKUX U306pemeHuUl Kak «M300peTeHMsl, KOTOpbIE KacarTcsl NPoayKTa,
COCTOSILLIETO M3 UK coaepallero 6Monormyeckuii Mmatepuan unm npoLece, ¢ NOMOLLbO

Cratbs 2.1(a) OupekTtnebl 98/44/EC EBponeiickoro napnameHta n Coseta EBponbl oT 6 uons 1998 r. o
NnpaBoOBOM OXpaHe BUOTEXHONMOrMYECKUx n3obpeTeHnii

Pasgen 1.801 rnaebl 37 Kogekca PepepanbHbix npasun (CFR) n PykoBoacTBo no npoueaype naTeHTHOM
akcnepTnsbl BMT3 CLWA (MPEP): 2403.01.
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KOTOPOro GMONOrNYECcKUi MaTepyarn NPOU3BOANTCS, NepepabaTbiBAETCH UK UCMONb3yeTcs»®.
BuoTexHonornyeckue U3o6peTeHus AensTCs Ha TPU KaTeropum: MPOLLECChl CO3AAHNS 1
MOAMUKALINM XMBbIX OPraHU3MOB U BUONOMMYECKOro MaTepuana, pesynbTaThl Takux
NPOLIECCOB U UCNOMNb30BaHWe Takux pe3ynbTaTos .

BbuoTtexHonorusa

B ctatbe 2 KoHeeHuuu o buosnioeudeckom pasHoobpasuu (1992 r.) aTOT TEpMUH onpeaensieTcs
Kak «nobon B TEXHOMOMMMU, CBA3AHHbIN C UCMONb30BaHNEM OMONMOTMYECKUX CUCTEM, KUBbIX
OPraHM3moB UIM UX NPOU3BOAHbIX OS5 U3rOTOBMNEHUS UM U3MEHEHNSI NPOAYKTOB UK
NPOLIECCOB C LieNblo UX KOHKPETHOro Mcnonb3oBaHusa». B Hazolickom npomokorne
peaynuposaHusi docmyra K 2eHemu4ecKuM pecypcam U CO8MECMHO20 UCM01b308aHUs Ha
cripaeednueoll u pagHol OCHO8e 8bI200 OM UX rnpuMeHeHuUs1 K KoHeeHUuu o buonoau4eckom
pasHoobpasuu (2010 r.) ncnonb3yeTcd Takoe Xe onpeaeneHune, Kak B ctatbe 2.

B cooTeeTcTBMM C 3asBrneHnemM NpoaoBONbLCTBEHHOM N CEITbCKOXO3AMCTBEHHOM OpraHM3aLnmm
(PAO) no 6uotexHonormm ot 2000 r.: «[lMpn NogoOHOM LWIMPOKON MHTEpPNpeTaunn, onpeaeneHne
B1oTEXHONOrMM OXBATUT MHOTME METOAbI U TEXHONOIMKN, KOTOPble 0OLIYHO NCNONb3YTCA B
CenbCKOM XO35NCTBE U NPOU3BOACTBE NPOAOBONLCTBUA. [1pn MHTEpnpeTaumm B y3KOM CMbICHIE,
KoTopasi paccMmaTpmBaeT Tomnbko HoBble MeTodbl [IHK, monekynapHyto Guonoruio un
penpoayKTUBHbIE TEXHOMNOMMU, onpeaeneHne BMOTEXHONOMMN OXBaTbIBaeT PsA PasfnyHbIX
TEXHONOrMM, Takux, Kak reHHasi UHXXeHepus 1 nepegada reHos, pacwmngposka OHK n
KNOHUPOBAHWE PaCTEHMNI U KUBOTHBLIX» .

TepMyH «coBpeMeHHast BUOTEXHOMNOIMS» TaKkKe onpenensietTca B cratbe 3 KapmaxeHcKko20
rnpomokorna o buobesonacHocmu Kk KoHeeHuuu o 6uonoaudyeckom pasHoobpasuu, KOTOpbI Obin
nNpuHAT B 2000 r., KaKk «MPUMEHEHKNE: @) METOOOB in Vitro ¢ MCnonb30BaHNEM HYKNENHOBLIX
KMCNOT, BKNOYas PEKOMOMHaHTHYIO Ae30KcnpuboHyknenHoByto kucnoty (OHK) n npamyto
NHBEKLUNIO HYKNEMHOBBIX KUCMOT B KNETKN UNKU opraHensbl, unn b) MetogoB, OCHOBAHHbIX Ha
CNUSHWM KNETOK OPraHM3MOB C pa3HbiM TaKCOHOMUYECKUM CTaTyCOM, KOTOPbIV NO3BONSET
NpeoaoneTb eCTECTBEHHbIE (PU3NONOrMyeckne penpoayKTMBHbIE UM PEKOMBUHALMOHHbIE
BGapbepbl 1 KOTOPbIE HE ABMAITCA MeToAamMu, TPAAUUMOHHBIMU AN BbIBEAEHUS U CENEKLUnN».

OpraHu3aums 3KOHOMUYECKOro coTpyaHuYecTBa u pa3sutusa (O3CP) ncnonbayet HaMepeHHO
LUMPOKOE onpefeneHne, OXBaTblBatloLLEE BCIO COBPEMEHHY BUOTEXHOMOINIO, a Takke MHorme
TPaAMUMOHHBIE MW NorpaHuYHble BuAbl AeaTenbHocTU. K BMoTexHomnornm oTHocuTes
«NPUMEHEHNE HaYKN U TEXHUKU K KMBbIM OpraHM3mam, a Takke K X 4YacTsm, NPoAyKTaMm u
MOZEnNsM, C Lernbio UBMEHEHUS XXMBbIX U HEXMBbLIX MaTepuanoB AN CO3AaHNs 3HAHWN,
TOBAPOB M YCIyr» B COMETaAHMU C NepevyHeM BMOTEXHOMOIMYECKUX METOAOB, BKITHOYAIOLLMX,
cpeau NpoYero, TEPMUHbI «TEHHAs UHXEHepUs», «DepMeHTaunsi ¢ UCMoNb30BaHNEM
BuopeakTopay, «reHHas Tepanusy, «6ronHpopmaTmKa» U «HaHOBUOTEXHONorms» ',

CraTtbsa 3.1 Qupektuebl 98/44/EC EBponewckoro napnameHta n Coseta EBponbl 0T 6 nonsa 1998 r. o
NpaBoOBON OXpaHe BUOTEXHOMOrMYECKUX n3obpeTeHuii

1 Cwm. gokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16

Basenenne PAO o GuotexHonornm, 4OCTynHoe Ha: http://www.fao.org/biotech/stat.asp

Cwm. onpegeneHue 1 NOMHbIN NepeyeHb Ha:

http://www.oecd.org/document/42/0,3343,fr 2649 34537 1933994 1 1 1 37437,00.html
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BoHHCKMe pykoBoasdlwie npuHUMnbI No obecnevyeHuo AOCTyna K reHeTU4eCKUM
pecypcamM n COBMeCTHOIro ncnojib3oBaHus Ha cnpaBe,anBoﬁ n paBHOﬁ OCHOBe€ BbIroag
OT UX NpUMEeHeHus

BoHHckme pykoBogsaLwme npuHumnbl 6bnmn NpuHaTel B 2002 r. KoHdepeHumen CTopoH
KoHeeHuuu o buonozuvyeckoMm pasHoobpasuu oNa pyKOBOACTBA B peanunsauunm
COOTBETCTBYOLWNX NnonoxeHun ctaten 8(j), 10(c), 15, 16 n 19 KoHBeHUuMM, KacaroLwmxcs
AOCTyNna K reHeTU4eCKUM pecypcamMm U COBMECTHOIO UCNonb3oBaHus Belirod. PykoBoasiine
MPUHLMNbI HOCAT OOGPOBOMBHbIV XapakTep U agpecoBaHbl LUIMPOKOMY KPYry 3anHTepeCcOBaHHbIX
cTopoH'®. OHM 0xBaTbIBAIOT NPOLIEAYPHbIE U pernaMeHTUPYIoLLME acrekTbl, B YaCTHOCTH,
I'Ipe}J.B%pI/ITeJ'IbHOG o6ocHOBaHHOE cornacue, n onpeaensaiT AeHeXHble N HeAeHeXHble (OPMbI
BbIrOg, .

MexaHunam nocpeaHn4yecTBa

B cooteeTcTBMM € ncnonb3yemeiM Nporpammornt OOH no okpyxatowen cpege (FOHET)
rmoccapuem, MexaHu3m nocpegHn4ecTBa — 3TO MeXaHN3M, KOTOPbIA UCMONb3yeTca Ans
COAENCTBMA 1 ynpoLeHns obmeHa nHopmaumen unm NnpoBeAeHns onepauun cpeau
MHoroumncneHHblx CTopoH15. MexaHnam nocpegHmnyectBa KoHBeHLMM O BMONornyeckom
pasHoobpa3sum (1992 r.) 6bin co3gaH B COOTBETCTBUM C NyHKTOM 3 ctatbun 18 KoHeHumun. Ero
Lienb 3aKmnio4aeTcs B CyLLECTBEHHOM COAENCTBUM peanu3auun KoHBEHUUM NyTEM NOOLLPEHUS 1
obneryeHns Hay4YHO-TEXHUYECKOro CoTpyaHnYecTBa cpean CTOPOH, ApYrMX NpaBUTENbCTB U
3anHTEepecoBaHHbIX CyGbLEKTOB'.

KoauduumpoBaHHble TpagULMOHHbIE 3HaHUA

«KoandmumpoBaHHbie TpaguUMOHHBLIE 3HAHUSAY» OTHOCATCS K «TPAAULMOHHBIM 3HAHUAM,
KOTOpble BOMMOLLEHbl B CUCTEMATUYECKON N CTPYKTYPUPOBAHHON dhopme, NO3BONAoLWwemn
yrnopsigo4vBaTth, OPraHM3oBbIBaTh, KnaccuduumnpoBaTb 3HaAHWUS U pacnpeaensaTtb ux no
KaTeropusm TeM Unu UHbIM cnocoGom»'’.

B vactHoCcTKM, B 0BnacTtu TpagmumMoHHON MeanunHel ['pynna cneumanmctoB No HETPaAULMOHHON
MeanunHe BecemmnpHom opraHmnsauumn sgpasooxpaHenus (BO3) npoBoguT pasrpaHuveHme
mexay (a) kodughuyuposaHHbIMU CUCTEMAMKN TPaAgULMOHHOMW MEOULMHbI, KOTOpbIe Obinun
MMCbMEHHO PacKpbITbl B APEBHUX CBALLEHHbIX TEKCTax U NOMHOCTbIO OTHOCATCS K cdhepe
06LeCcTBEHHOrO AOCTOSAHMS, KaK, HanpuMep, alopBeaa, NonyymBLIas packpbiTve B APEBHUX
CaHCKPUTCKUX TekcTax'® unu TpaguumoHHas kutaickaa meguumHa (TKM), nonyuymsLuas
pacKpbiTe B ApEBHEKUTaNCKUX MeanUUHCKMX Tekctax'®; u (b) HekodughuuuposaHHbIMU
TpaaVLMOHHBIMU MEOULUMHCKUMW 3HAHUAMMU, He 3adPUKCUPOBAHHBIMU MUCBMEHHO U BO MHOIMX
crny4asx He nony4varLwmMMm packpbiTUS CO CTOPOHbI HOCUTENEN, NepeaaBasiCb U3 MOKONEHUS B
MOKOJIeHNe B yCTHOM Tpaguumn. Tak, Hanpumep, B KOxxHON A3umn KogmduLMpoBaHHbIE CUCTEMbI

Cwm. BoHHcKkue pykoBogsLue npuHumnel, ctaten 1, 7(a) n 17-21.

Cwm. BoHHCKkue pykoBogsLine npuHumnbl, ctatbn 24-50 u MpunoxeHwne 1.

Mnoccapwuii FOHET, gocTynHbIn Ha:

http://www.unep.org/dec/onlinemanual/Resources/Glossary/tabid/69/Default.aspx
JononHutenbHas MHopmMauusa goctynHa Ha:  http://www.cbd.int/chm/
CrMCOoK 1 KpaTkoe TEXHNYECKOE MOACHEHME Pa3nnyHbIX OPM, B KOTOPbIX MOXHO HaNTW TpaguLMOHHbIE
3HaHua (WIPO/GRTKEF/IC/17/INF/9), n. 16 MpunoxeHus
AlopBefa npeacrtasnseT coborn kogurunpoBaHHy cUCTEMY TPaaULMOHHON MeANLMHBI, NOMY4YUBLLYHO
NMCbMEHHOE packpbiTUe B BEANYECKUIA NEPUOL, BO BpeEMSA COCTaBnNeHusi apusiMm TekcTtoB YeTblipex Bea (1500-
1800 rr. go H.3.). Hanbonbluee 4yMcno ynoMmHaHui o Hel BCcTpeyaeTcs B Puzeede n Amxapeasede
Cuctema TpaauLMOHHOM KUTAUCKOM MeauumHbl 6bina naHayanbHo koguduumpoBaHa U MMCbMEHHO packpbiTa B
Tpakmame XKenmoeo umnepamopa — nepBoM hyHAaMeHTarIbHOM, KNacCcu4eckoM Tpyae, B KOTOPOM
3aknagpiBatoTca ocHoBbl TKM. PaboTa no coctaBneHnto TEKCTOB TpakTaTa NpoAosmkanacb HECKOIbKO
ctonetuit, ¢ 3 no 1 BB. A0 H.3.
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3HAHWIN BKNOYAOT MEAULMHCKYIO CUCTEMY alopBebl, KOaNULNPOBaHHYIO B 54 aBTOPUTETHbLIX
KHUrax aropsebl, CACTEMY CUOAXOB, KOAUMULMPOBAHHYIO B 29 aBTOPUTETHbLIX KHUrax, u
TPaAMLUMIO YHaHU TMBO, KOAMPULUMPOBaHHYIO B 13 aBTOPUTETHBLIX KHUrax>.

lMpoBoanTCA eLle 0gHO pasrpaHuveHne, a UMeHHO Mexay (i) TPaaULMOHHBIMU 3HAHUSMMU,
KOoTopble KoanuLMpoBaHbl, T.e. UMEIOT BOMSIOLLIEHNE B NUCbMEHHOM hopMe, N KOTopble
OTHOCATCS K cdhepe 0bLLECTBEHHOrO AOCTOAHUS, U (ii) TPAOULMOHHBIMU 3HAHUSIMU, KOTOPLIE HE
KoAnUumMpoBaHbl U SBASIOTCA YacTbi YCTHON TpaguLmMm KOPEHHbIX o6wuH?'. B OOKyMeHTe
«CnnCcoK 1 KpaTkoe TEXHUYECKOE NOSICHEHWE Pa3IIMYHbIX OOPM, B KOTOPbIX MOXHO HaWTH
TpaauumnoHHsele 3HaHus» (WIPO/GRTKF/IC/17/INF/9) npuBoanTca oononHUTeNnbHoe
o6cyxaeHne kKogmdULMPOBaHHbBIX TPAAULMOHHBIX 3HAHUI N HEKOANPMLIMPOBAHHbIX
TpaaMLUMNOHHLIX 3HAHWUMA.

KoHcynbTauum

CornacHo ropnanyHeckomy cnosapto bnaka, KOHch'IbTaLI,VIeVI ABITAETCA aKT 06pa|_|_|,eHM;| K
KaKOMy-J'II/I6O gy 3a COBeTOM UJn C Uernblo Yy3HaTb MHEHUE 3TOro rnuua.

B 04AHOM 13 NCTOYHUKOB YKa3blBaE€TCSs, YTO KOHCYNbTaLMUs 03Ha4aeT npouecc obmeHa
MHEHUSAMU 1 MHDoPMaLMen. ATOT NPOLIECC He ABMSIETCS OAHOCTOPOHHUM, a npeanonaraeT
COBMECTHOE WCMOIb30BaHne 3HaHWU U MHeHUI. «KoHCynbTauus» o3HadaeT COTPYAHNYECTBO,
03HaKOMIIEHME C MHEHMEM APYroi CTOPOHbI U AESTENBHOCTL B COOTBETCTBUM C 3TUM. CornacHo
APYTMM UCTOYHMKAM, MPUMEHUTENBHO K KOPEHHBLIM OGLLIMHAM NPOLECChl KOHCYNbTaumMmn 1
MONyYeHns cornacusi HoCAT B3aUMOCBSI3aHHbIN xapakTep. MocpeacTBOM KOHCYNbTaLMiA
nonb3oBaTenu — TPeTbU NnULa MOryT NPUATK K MOHUMaHWUIO TOro, YTo TpebyeTcsa AN nony4yeHus
corracusi u oT KOro OHO AOIMKHO UCXOAWTb, a Nua, NPeAOoCTaBNSoLLME cornacue, MoryT fydlle
YSICHWTb, Ha YTO MMEHHO OHU NPEAOCTABISAT CBOE cornacue.

KoneeHuusi MexdyHapodHou opaaHu3ayuu mpyda (MOT) o kopeHHbix Hapodax u Hapodax,
eedywux niaemeHHouU obpa3s xu3Hu, 1989 r. (Ne 169) rmacuT, 4To KOHCYNbTaLUN NPOBOAATCA
«4obpocoBecTHO U B hopme, COOTBETCTBYHOLLEN OOCTOATENLCTBAM, C LIENbO JOCTMKEHUSA
AOroOBOPEHHOCTUN UMK COrfacus B OTHOLLEHMM Npegnaraembix Mep» (MYHKT 2 cTaTbh 6).

KoHBeHUMA 0 6uonormyeckom pasHoobpasumn

KoneeHuusi o buonoaudeckom pasHoobpasuu (KBP) — mexgyHapogHas KOHBEHLUMS, NpUHATas B
nioHe 1992 r. B xoge KoHdepeHumn OOH no okpyxatoLen cpege u passButmio, COCTOSIBLLENCS

B Prno-ge-XKaHeinpo, bpasunusa. B cooTBeTcTBUM CO cTaTben 1 uenamm KoHBeHUMN ABNAKOTCA
«CcoxpaHeHue B1Monorn4yeckoro pasHoobpasusi, yCTom4nBoe NCNoNb30BaHNE €ro KOMMNOHEHTOB U
COBMECTHOE MOJly4YeHne Ha CnpaBeasiMBov U paBHOM OCHOBE BbIrOA, CBA3AHHbIX C
NCNONb30BaHWEM reHeTUYECKNX PeCypcoB, B TOM YnCre nyTeM nNpeaocTaBreHns Heobxoanmoro
AOCTyNa K reHeTUYECKNM pecypcaM 1 NyTeM Hagnexallen nepegadm CoOOTBETCTBYOLMX

2 KHUrn Takux Tpaguumii, kak alopeena, cuctemMa CUAAXOB U YHaHW TUB6, yNoMUHAOTCS B KayecTBe

aBTOPUTETHBIX UCTOYHMKOB B lNepBom pasgene 3akoHa MHoum 1940 r. 0 nekapCTBEHHBIX 1 KOCMETUYECKNX
cpeactBax Ne 23 (B pea. 3akoHa 0 NeKapCTBEHHbIX M KocMeTu4yecknx cpeacteax 1986 r. Ne71). Cm. nepeyeHb
CYLLECTBYHOLLMX OHNaHOBbLIX 623 AaHHbIX, coaepXallux MHopMaLmIo Mo AoKyMeHTaumum B obnactu
TpagmumnoHHbix 3HaHun (WIPO/GRTKF/IC/3/6), n. 8. Cm. Takke Karin Timmermans v Togi Hutadjulu,
Cornawenne TPUMC n dapmaueBTmyeckue npenapatbl: OT4eT cemuHapa ACEAH no Bonpocam
Cornawenua TPUMC n ero BNusaHNS Ha hapmMaLeBTUYECKYO NPOAYKLUMIO, CTp. 45.

Buictynnexue generaumm Kanagel. Cm. Otyet BTOpon ceccum (WIPO/GRTKF/IC/2/16), nyHkT 131.

Teppu Axke’ [MNymu u npasuna — pykogodcmeo KuHeMamozpaghucma no 83aumodelicmeuro ¢ KOPeHHbIMU
Hapodamu, ux KyrnbmypoUl u KoHuenyusmu, cTp. 51.
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TEXHOJIOTMI C Y4ETOM BCEX NPAaB Ha TaKkMe pecypcCbl U TEXHOIOMMM, a TaKke NyTem AOSKHOro
durHaHcnpoBaHusa». OHa BcTynuna B cuny 29 gekabps 1993 r.

CTpaHa NnpoucxoXxaeHus reHeTUYeCcKUx pecypcoB

B cooTtBeTcTBUM CO cTaThben 2 KoHeeHUUU 0 buonoaudeckom pa3Hoobpasuu 1992 a.. «CTpaHa
NPOMCXOXOEHNS TeHETUYECKNX PECYPCOBY O3HaAYaeT «CTpaHy, koTopas obnagaeTt aTumm
reHeTM4YecKMMM pecypcamm B ycrioBusx in-situy. [lpyrne onpegenenuns BKNoYarT reHeTu4eckme
pecypcbl B ycnoBusix ex-situ. Hanpumep, cTpaHa NponcxoXXaeHus onpegensertca B ctatbe 1
peweHusi Ne 391 AHAckozo coobwecmea om 1996 2. o pexume docmyna K 2eHemu4yecKkum
pecypcam Kak «CTpaHa, kKoTopas obnagaeT reHeTUYECKMMIN pecypcamMm B yCrnoBusX in-situ,
BKIIlOYasi Te, KOTOopble, HAX0AACh B YCNOBUSIX in-situ, B HAacTosALee BpeMsi HaXo4AaTCs B
yCcrnoBmax ex-situ».

CTpaHa, npegocTaBnsioLlas reHeTu4ecKkune pecypcChbl

B cooTtBeTcTBUM CO cTaTben 2 KoHeeHUuUU o buonoaudeckom pa3Hoobpasuu 1992 a.. «CTpaHa,
npegocTaBnsowas reHeTUYECKNE PeCYpPCbl» 0O3HaYaeT «CTpaHy, NpeaoCTaBNsoLLYO
reHeTM4eckne pecypcbl, COOpaHHbIe U3 UCTOYHMKOB in-situ, BKNtoYas nonynsiumMm Kak AMKux, Tak
N 0JOMaLLHEeHHbIX BUAOB, NGO Nony4YeHHble 3 UCTOYHUKOB ex-Situ, He3aBMCMMO OT TOrO,
NPOMCXOOAT OHM U3 3TON CTPaHbl UMK HETY.

KynbTypHas o6wuHa

«CoumanbHasa obLwmHa» onpegenseTcs Kak Kpernko CnrovYeHHas coumanbHas eanHuua, YneHbl
KOTOPOWM UCMbITBIBAKOT CUIIbHOE YYBCTBO €AMHCTBA U CONMAAPHOCTM U KOTOpasi OTMYaeTcs oT
APYrmx obLWMH Hanu4Ynem cob6CTBEHHOW KyNbTypbl UNKW KyNbTypHOro obpasua nmbo BapnaHToM
POZOBOI KyNbTypbi®.

KynbTypHoOe pa3Hoobpa3sue

B cooteeTcTBMM ¢ KOHBEHYUel 06 oxpaHe u MoowpeHUU pasHoobpasusi hopm KysibmypHO20
camosbipaxeHus 2005 r. OpraHunsauun O6beanHeHHbIX Haumii no Bonpocam obpasoBaHus,
Hayku n kynbTypbl (KOHECKO), kynbTypHOe paszHoobpa3sue o3HavyaeT MHoroobpasne opm, ¢
MOMOLLbIO KOTOPbIX KyNbTypbl rpynn 1 o6LwecTB HAXOAAT CBOE BblpaxXeHue. 3T hopMbl
caMOBbIpaXxeHUsl NepeaaroTcs BHYTPM rpynn v 0BLIECTB 1 Mexay HuMn>.

BbipaxeHus KynbTypbl

B KoneeHuyuu 06 oxpaHe u noowpeHuuU pazHoobpasusi ¢popM KyrnbmypHO20 caMOo8bIpaXeHusi
2005 r. OpraHusaumun O6begnHeHHbIX Hauwmi no Bonpocam obpa3oBaHus, HAyku 1 KyrnbTypbl
(FOHECKO) BblpaxeHus KynbTypbl ONPeaensitoTcsa Kak «Takme hopMbl CAMOBbLIPaXEHWS,
KOTOpble NpeacTaBnsatoT cobon pesdynbTaTt TBOpYEeCTBa OTAENbHBIX NNL, FPYNM UNn o6LLecTB u
KOTOpbIE VMEIOT KyNbTYpHOE coaepXaHne»>.

KynbTypHOe Hacnegue

= MpoekT rmoccapus, NPeanoXeHHbI Ha COBELLAHUK rpynnbl 3KCNepToB U3 Hwaepnangos, co3BaHHOM 6}0p0

HauwnoHanbHom kommceun Hngepnangos no sonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

MyHkT 1 ctaTbn 4 KoHBeHuun KOHECKO 06 oxpaHe 1 noollpeHnmn pasHoobpasusi hopm KyrbTypPHOro
camoBblpaxeHus, 2005 r.

MyHkT 3 ctatbm 4 KoHBeHunn KOHECKO 06 oxpaHe u noowpeHun pasHoobpasus opm KyrnbTypHOro
camoBblpaxeHus, 2005 r.
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Insa uenen KoHeeHyuu 06 oxpaHe 8CeMUPHO20 KyrbmypHO20 U rnpupodHo20 Hacriedust 1972 .
OpraHmsaumm O6begmHeHHbIX Haumi no Bonpocam 06pa3oBaHuns, HAyKu 1 KynbTypbl
(KOHECKO) kynbTypHbIM HacrneguemM c4MTaroTCs criegyrome o6bekTbl, MEPEUYNCIEHHBIE B
cratbe 1:

(a) mamsmHuku: npouseedeHuUss apXumeKkmypbi, MOHYMEeHMarnbHOU CKyIbImypbl U XUBOMucCU,
arieMeHmbl Uriu CmpyKmypbl apxeosio2udecko20 xapakmepa, Hadnucu, newepbl U epynnbi
3/1eMeHMOo8, Komopble UMetom 8bI0aroWytocs yHU8epcasibHyt0 UEHHOCMb C MOYKU 3PEHUs
ucmopuu, uckyccmea unu Hayku,

(b) aHcambriu: epynnbl U30UPOBaHHbLIX U 06 beOUHEHHbBIX CMPOEHUU, apxumeKkmypa,
e0UHCMEBO Usu C8A3b C rneliaxkeM Komopbix npedcmassisiiom 8bl0arWyoCcsl yHUBEPCallbHYIO
UEHHOCMb C MOYKU 3peHUs1 UCMOopuuU, UCKyccmea unu HayKku;

(c) docmonpumedamernbHble Mecma: rpou3sedeHuUs Herlo8eKka Uil COBMECMHbIE MBOPEHUS
yesiogeka U rpupodbl, a makxe 30Hbl, 8K/I0Yast apxeosioaudeckue 0ocmornpumedameribHble
Mecma, npedcmassisruue 8bl0atowyrocs yHuUgepcasbHy UeHHOCMb C MOYKU

3peHus ucmopuu, 3cmemuku, 3mHOI02uUU Ulu aHmponosio2auu.

KynbTypHas caMOGbITHOCTb

«KynbTypHasi CaMOObITHOCTbY yKa3blBaeT HA HANM4Yne COOTBETCTBUS MeXAY OOLLMHON —
HaLMOHanNbHOW, STHNYECKON, SA3bIKOBON N T.4. — U €€ KyNbTYPHOWN XWU3HbLO, a Takke Ha NpaBo
ka0 OBLLMHBI Ha COBCTBEHHYI0 KynbTypy?®. KoHeeHuusi MexdyHapodHoli opaaHu3auuu
mpyda (MOT) o KopeHHbIx HapoOax u Hapodax, 8edyuux rremMeHHol obpas Xu3Hu 8
Heszasucumbix cmparax, 1989 r. (Ne 169) rmacuT, YTo NpaBMTENbLCTBA OOMKHbBI OKa3blBaTb
cofencTBme NOMTHOMY OCYLLECTBIEHMIO COLMAnbHbIX, SKOHOMUYECKUX N KYTbTYPHbIX MPaB 3TUX
HapoJoB NpPY YBaXXEHUN UX COLMANBHON U KyNbTYPHOM CaMOBbITHOCTU, X 0ObIYaeB 1 Tpaauumn
N UX MHCTUTYTOB?'.

KynbTypHble LLleHHOCTH

B KoHeeHuuu o mepax, HanpassieHHbIX Ha 3arpeuweHue u npedynpexo0eHue He3aKkoHHO20
8803a, 8bI1803a U Nepedayu rpasa cobcmeeHHocmu Ha KyrnbmypHsle yeHHocmu 1970 r.
Opranunzaumm O6begmHeHHbIX Hauun no Bonpocam o6pa3oBaHusl, HayKu 1 KynbTypbl
(KOHECKO) KynbTypHbIMU LLEHHOCTSIMW CHMTAKOTCS LLEHHOCTU PENTMIMO3HOIO NN CBETCKOIO
XapakTepa, KOTopble pacCMaTpMBaOTCA KaXKablM roCyAapCTBOM Kak NpeacTaBnsowme
3Ha4eHne Ana apxeonorum, 4OMCTOPMYECKOro nepmoaa, MCTopun, NuTepaTypbl, UCKyccTBa U
HayKu 1 KOTOpble OTHOCATCS K MepevncnaemMbliM HDKE KaTeropusam: a) peakune Konnekuumn n
o6pasubl riopsbl 1 hayHbl, MUHEPanorum, aHaToMum 1 NpeameTsl, NpeacTaBnsoLwmne nHTepec
ANS NaneoHToNnornn; b) LEHHOCTK, KacatoLwmecs UCTOPUN, BKIKOHASA UCTOPUIO HAYKN N TEXHUKM,
NCTOPUIO BOMH 1 0OLWECTB, a TaKkkKe CBSA3AHHbIE C XXM3HbIO HaLMOHanbHbIX AeATenen,
MbICIIUTENEN, YYEHbIX U apTUCTOB U C KPYMHLIMU HALUNOHANbHbIMW COBLITUAMY;

C) apxeonornyeckne Haxoaku (Bkovasi 06bIYHbIE M TANHBIE) N apXeonorM4eckme OTKPbITUS;
d) cocTaBHble YacTu pacyNeHEHHbIX XYAOXECTBEHHbIX N UICTOPUYECKNX NAaMSTHUKOB U
apXxeonornyecknx MecT; e) CTapuHHble npeameTbl 6onee yem 100-neTHeN JaBHOCTU, Takue Kak
HaanucK, YekaHHble MOHETLI 1 NevaTtu; f) aTHonornyeckne matepuansl; g) Xy4OXeCTBEHHble
LEHHOCTW, Takme KakK: i) NonoTHa, KapTWHbI U PUCYHKM LLENTUKOM pYyYHOM paboTbl Ha nobon
OCHOBE 1 13 MoBbIX MaTepnanos (3a UCKMIYEHNEM YepTexen N NPOMbILLNIEHHbIX U3Oenun,
YKpaLUEHHbIX OT PYKK); ii) OpurMHanbHble NPON3BEAEHNS CKYIbNTYPHOrO UCKYCCTBa U3 NoObIX
MaTepuanos; iii) opurMHanbHble rpaBlopbl, 3CTaMMbl U IUTOrpadun; iv) OopuUrMHanbHbIe
XyOO0XeCTBEHHbIE NOAGOPKN N MOHTaXM M3 NMobbIX MaTepmnanos; h) pegkue pykonucu un
WHKYHaObynbl, CTApUHHbIE KHWUMM, JOKYMEHTbI U U34aHus, NpeAcTaBnsioLwme ocobbin nHTepec

Tesaypyc KOHECKO, poctynHbii Ha http://www.vocabularyserver.com/unesco/?tema=2563.
KoHeeHuma MOT o KOpeHHbIX Hapogax U Hapoaax, BeAyLUmxX nieMeHHoN 06pas XusHM B HE3aBUCUMbIX
ctpaHax 1989 r. (Ne169), nyHkT 2 b) ctaTbm 2.
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(McTOPUYECKUI, XYA0XKECTBEHHbIN, HAYYHbIN, NUTEPATYPHLIA U T.4.), OTAESNbHO UK B
KONNeKumsx; i) NoYTOBblE MapPKX, HANOroBble N aHaNorM4Hble MapKu, OTAENbHO MU B
KONnekumsx; j) apxmsbl, BKNoYasa poHO-, POoTo- 1 kMHoapxmBbl; k) Mebenb 6onee yem
100-neTHen 4aBHOCTU N CTApUHHbIE MY3blKallbHbIE MHCTPYMEHTbI.

XpaHutenb

KOpuanyeckuin cnosapb bnaka aaet cnegyollee onpegeneHne XpaHuTens: «nuo nunm
yypexgeHue, KOTOpoe COCTOUT Ha NoNevYeHun Unn xpaHeHuun (pebeHka, CoOBCTBEHHOCTMN,
[AOKYMEHTOB UMK APYrnX LieHHOCTEN)». CormnacHo TOMy e UCTOYHUKY «MOMeYnTENLCTBO»
OTHOCUTCS K YXOAY M KOHTPOJSIIO 3@ BELLbIO UM YEJTOBEKOM A1 MPOBEPKU, COXPAHEHNUS UK
6esonacHocTu. «XpaHuTenby onpegensieTtca B OkcdopackoM CrioBape aHrUIACKOro A3blka Kak
«HEKTO, MMetoLLee Ha XpaHEHMM BELLb UK YeroBEKa; ONeKyH, cTpax». Cnoapb «Merriam-
Webster» cogepXxut Takoe onpeneneHune: «HeKTo, KTo obeperaeT n oCyLeCTBNAET OXpaHy Unu
XpaHeHue». TepMUH «XpaHUTENb» B KOHTEKCTE TPaAULMOHHBIX 3HAHWUI U BbIPaXXEHUA KyNbTypbl
OTHOCUTCH K TeM OBLMHaM, HAPOAHOCTAM, OTAENbHbBIM NMLaM 1 ApYrMMm cy6bekTaMm, KoTopble B
COOTBETCTBMM C HOPMaMM 0ObIYHOMO NpaBa M APYron NPaKTUKOW COXPAaHSIOT, UCNONb3YOT U
pa3BUBAIOT TPAAULMNOHHBIE 3HAHUSA N BblpaXeHUs KynbTypbl. OH BbipaXkaeT NoHATUE, KOTOpoe
OTNM4yaeTcs OT «npaBa COBCTBEHHOCTMY («BrlafeHUA») Kak TaKOBOro, MOCKONbKY «XpaHUTENb»
nepegaeT YyBCTBO OTBETCTBEHHOCTU, rapaHTMpyloLee, YTO TPaauLMOHHbIE 3HAHUSA NN
Bblpa)KeHWs1 KynbTypbl UCMOMb3YHTCA TakuM 06pa3om, YTO 3TO UCNONb30BaHNE yAOBNETBOPSET
LEHHOCTAM O6LLMHBI 1 HOpMam 0ObIYHOrO Npaea.

OObIYHbLIN KOHTEKCT

«OBbIYHbIV KOHTEKCT» O3Ha4YaeT UCMONb30BaHNE TPAANLMOHHbBIX 3HAHWUI NN BblpaXXeHU
KyNnbTypbl B COOTBETCTBMM C TaKOW NOBCEAHEBHOMW NPAKTUKOW OBLLMHbI, Kak, Hanpuvep,
oOblyHasA Npodaka MECTHBIMU peMECIIEHHUKaMM KON BbipaXkeHni hornbkropa B
MaTepuanbHoii dopme?.

OG6bI4yHOe nNpaBo 1 NpoueaypbI

KOpuguuecknii cnosapb briaka gaet cnegytowee onpegeneHve obbl4HOro Npaea: «npaeo,
OCHOBbIBatoLLieeCst Ha 0bblYasaX, KOTOPbIE NPUHATBLI B KAYECTBE 3aKOHHbIX TpeboBaHWU Unu
o6a3aTenbHbIX NpaBun NOBeAEHUS; NPaKTMKa 1 BEPOBaHMUS, KOTOPbIE CTOMb XXU3HEHHO
Heo6XxoaUMbI U NPUCYLLM HYacTU CoLManbHO-3KOHOMUYECKON CUCTEMBI, YTO K HUM OTHOCATCS TaK,
Kak ecnu G6bl OHKU GbIIM HopMamu nNpasa». O6bIYHOE NPaBO Takke onpeaeneHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLMMbI 1 6onee KOHKPETHbIE HOPMbI U NpaBuna,
KOTOpbIE COXPaHATCA U NepeaaroTcs B YyCTHOM hOPME U MPUMEHSIIOTCA YYpEeXAEHNAMN B
pamMkax OBLLMHbI B LIENSX BHYTPEHHEW pernameHTaunm unm pykoBoACTBa BCEMU acnektaMmm
XN3HN».%* GOpMbI, B KOTOPbIX BOMMOLLEHLI HOPMbI 0BLIYHOTO MPaBa, OTMNYAIOTCA APYr OT Apyra.
Hanpumep, 3akoHbl MOryT BbiTb KOOUPULNPOBAHHBIMU, MUCbMEHHBIMU UMW YCTHLIMU, YETKO
BbIP@XXEHHbIMN UM UCMOSHAEMbIMWU HA OCHOBE TPaAULMOHHON NPakTUKkK. ELle oauH BaXHbIN
3MEeMEHT 3aKNioyaeTCsi B TOM, 4EVCTBUTENBHO NN 3TN 3aKOHbI MPU3HAKTCS «omumansHO»
HauMOHanbHbIMU CUCTEMaMK NpaBa CTpaHbl, B KOTOPOW HaXOAMUTCS OOLIUHA, U/Unu cBA3aHbl C
3TMMM cuctemamun. Pelarowimm hakTopoM B onpeaeneHnun Toro, UMEKT 1M HEKOTOopble 00blvan
CTaTyC 3aKoHa, ABMAETCs TO, CHMTAET NN NX 0bLIMHA topranMYeckn 0bsi3aTenbHbIMU, UK OHK
NPOCTO ONUCLIBAIOT pearnbHY NPaKTUKY.

3 TunoBble NONOXEHMA ANs HaUMOHamNbHbLIX 3akoHoAAaTeNbCTB 06 OXpaHe BblpaxeHui onbknopa ot

HE3aKOHHOIO MCMOMb30BaHWA W OAPYrMX HaHocAWMX ywepb agencteuin, 1982 r., nyHKT 42 vactu lIl.
MNpaBa Ha oxpaHy TPaAULMOHHBLIX 3HAaHWI: NOCNEeACTBUA NPUMEHEHUSE HOPM M MPAaKTUKX 06bIYHOrO Npasa,
CeMuHap-npakTMKyM No BOMpOCaM MiaHNpPOBaHMA Hay4YHbIX nccnegoanuii, Kycko, Mepy, 20-25 masa 2005 r.
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Hopmbl 06bI4HOIO NpaBa KacaktTCsl MHOTMX acrnekToB »U3HU 06LWmMH. OHKM onpeaensioT npasa u
06513aHHOCTM YNEeHOB OBLLMHBI B OTHOLLEHUM BaXKHbIX aCMEKTOB UX XXWU3HU, KyNbTypbl 1
MWPOBO33PEHUS: HOPMbI 0BLIYHOrO NMpaBa MOryT KacaTbCsl UCMOSIb30BaHUS NPUPOAHbIX
PecypcoB 1 AOCTYyMNa K HUM; NpaB 1 06s13aHHOCTEN B OTHOLLEHWUMN 3eMETb, BOMPOCOB
HacrneaoBaHUs U UMYLLECTBA; NPaKTUKN JYXOBHOM XXMU3HU; COXPaAHEHUS KYNbTYpPHOro Hacneams
N CUCTEM 3HAHUI, a TaKkKe MHOTUX APYrX Bonpocos . BbickasbiBanoch MHEHWE, YTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI Ha 00blYasX KOPEHHbLIX HAPOAO0B, KOTOPbIE NPAKTUKYIOTCS
TPaAVLMOHHBIMKU OBLLMHAMK, @ TakkKe COMPSKEHHBIMU C HUMWU MECTHbLIMU CaHKLUSIMK 3a
HapyLleHne 3TMX HOpM. BoNbLUMHCTBO NpaBuI, COCTaBMAOLWMNX HOPMbI 0ObIYHOTO NpaBa,
MUCbMEHHO He 3ahMKCUPOBaHbI U HE ABMAOTCA €AUHBIMW AN Pa3NUYHbIX STHUYECKUX Fpyn.
Pasnuuns mexay HopMamm 06bIYHOMO NpaBa 3THUYECKMX MPYNN MOXHO 06bACHUTL TakuMM
hakTopamu, Kak s13blK, GrIM30CTb MECT NPOXMBAHUS, MPOUCXOXAEHME, UCTOPUS, coLManbHas
CTPYKTYypa u 3koHoOMMKa. OBbIYHOE NPaBO He CTaTUYHO, a AMHAMUYHO, ero Npasuna BpeMsi oT
BPEMEHMN MEHSIIOTCS, OTPaXKas M3MEHEHUS B COLIMANbHbIX U SKOHOMUYECKMX YCrioBmax”..

B psine paboumnx gokymeHtoB MKIP ynomuHatoTcs HopMbl 0GbIMHOMO Npaea 1 npoueaypsl, a B
HEKOTOPbIX FOBOPUTCS O TOM, YTO OHU AOSMKHbI YYUTBLIBATLCS NPU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPaAULMOHHbIX 3HAHUI U TPAAULMOHHbBIX BbIPAXXEHWIN KyNbTypbl.

OGbl4yHasA nNpakTukKa

O6blyHas NpaKTKa MoXeT BblTb onpeaeneHa Kak AesiTeNbHOCTb U BUAbI UCTOMNb30BaHUs,
KOTOpble PerynupytoT U HaNPaBMSAT Pa3NUYHbIE aCMeKTbl XKU3HN 0BLLMHLI. OBbIYHAS NPaKTUKa
yKOpeHeHa B 06LLMHE 1 NPOSIBNSETCS B €€ XN3HeAeaTenbLHoCTU. Ee Henb3s BocnpuHUMAaTL Kak
OTAENbHbIN KOANMULIMPOBAHHDIA «3aKOH» Kak TaKoBOI 2.

Ba3a gaHHbIX NoO cornaweHusiM o 6MopasHoob6pa3nm, CBA3aHHbLIM C AOCTYNOM U
COBMECTHbIM Nonb30BaHUEM Bbirogamu

Bbasza gaHHbix BOUC no CornaweHnsim o 6uopasHHObpasun, CBsA3aHHbIM C 4OCTYNOM U
COBMECTHbIM MOfb30BaHNEM Bbirogamu, NpeacTaBnseT cCo6on 3fEKTPOHHYO OHNANHOBYHO
KOMNMEKLMIO «PYKOBOLACTB MO KOHTPAKTHOW MpakTUKe, pyKOBOASALLMX NPUHLMMNOB N TUMOBbIX
NMONOXEHWI B 0611acTn HTENNEKTyanbHON COBCTBEHHOCTM AN NCNOMb30BaHWS B KOHTPAKTHbIX
cornaweHusix 0 4OCTyne K reHeTUYECKMM pecypcamM U COBMECTHOM NOMb30BaHUM BbIrOA4aMu, C
y4yeTom 0coboro xapakrepa n noTpebHOCTEN pasnNUYHbIX 3anHTEPECOBAHHbLIX CTOPOH,
Pa3NNYHbIX FTEHETUYECKMX PECYPCOB M pasnuyYHbIX hOpM Nepenadn B pasnunyHbix cepax
NonMTUKL B 0611acTV reHeTUYECKNX pecypcoB» . B kayecTBe cpeacTBa co3aaHua noTeHumana
OHa HanpaBsneHa Ha obecneyeHne MHOPMaLIMOHHBLIX PECYPCOB ANs Tex, KoMy TpebyeTcs
NMOMOLLb B OTHOLLEHUWN OENCTBYIOLLEN NpakTukn B obnactn C, goctyna u COBMECTHOrO
MCNONb30BaHWA BbIrog U reHeTUYECKMX PeCypCcoB, a B Ka4ecTBe amnmpuyeckon 6asbl oHa
npeaHasHaveHa cogenctesoBaTh pa3pabotke B BOMC pykoBogawmx NpMHLMNOB MO JOCTYNY K
reHeTUYECKMM Pecypcam 1 COBMECTHOMY MOMb30BaHMIO Bbirogamin™.

30 I'IpoeKT OOKyMeHTa no Bonpocam, Kacarowmmca 00ObIYHOrO npasa u VIHTeﬂﬂeKTyaﬂbHOlh COBCTBEHHOCTM —

OVCKYCCUOHHbIN MaTepwuan Bepcust —3.0 (aekabpb 2006 r.)

www.wipo.int/tk/en/consultations/customary law/index.html.

Mon Kypyk, «AdpurkaHckme HopMbl 06bIYHOIO Npaea 1 oxpaHa donbkrnopa», Copyright Bulletin, XXXVI, No.2,
2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris, 25
April 1978, Gazette du Palais, 1978.2, p. 448.

BOWC, O6bl4HOE NpaBo 1 cMCTEMa UHTENIEKTYannbHON COGCTBEHHOCTU NPUMEHUTENBHO K OXpaHe
TPaANLMOHHbIX BbIPAXEHWUIN KYNbTYpbl U TPAAULMOHHBIX 3HAHUI — OUCKYCCUOHHbIA MaTepuan — Bepcust 3.0
(nekabpb 2006 r.), 4OCTYNEH B OHNAWHOBOM PEXUME NO afpecy:
http://www.wipo.int/export/sites/www/tk/en/consultations/customary law/issues-revised.pdf

Cwm. pokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 NyHKT 2; OHNanHoBasi 6a3a AaHHbIX AOCTYMHa Ha:
http://www.wipo.int/tk/en/databases/contracts/index.html

% Cwm. gokymeHT WIPO/GRTKF/IC/17/INF/11.
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OepuBar

B nyHkTe €) cTtaTbn 2 Haecolickoeo ripomokorna peayruposaHusi docmyrna K 2eHemu4yeCcKUM
pecypcam u co8MeCMHO20 UCMOb308aHUS Ha cripagednueoli U pagHol OCHO8E 8b1200 OM UX
npumeHeHus Kk KoHeeHyuu o buonoaudeckom pasHoobpasuu (2010 r.) npuBefeHO cnegytoulee
onpepeneHve: «aepvBaTt» 03Ha4yaeT eCTECTBEHHO BCTpeyvatoLleecs bBruoxmmmyeckoe
CoefIHEHUe, ABMSOLLEECs pe3ynbTaToOM reHeTUYECKOW aKCnpeccumn unn metabonunama
BMONOrMYECKNX UM rEHETUYECKNX PECYPCOB, AaXe €CNN OH HE COAEPXKUT

PYHKLUNOHAMNBHbIX €ANHUL, HacNeaACTBEHHOCTUY.

B nyHkTe 2 b) ctatbu 1 gokymeHTa «Bknag cTpaH-eANHOMBILLSEHHNL, B LI U NPUHLMNGI
OXpaHbl FEHETUYECKMX PECYPCOB M NpeaBapUTENbHbIN NPOEKT CTAaTeN MO OXpaHe reHeTUYECKNX
pecypco» (WIPO/GRTKF/IC/19/11) npuBegeHo cneaytowee onpegeneHme TepMmuHa
«aepvBaT»: «broxnmmnyeckoe coeguHeHne, ABNAOLWLeecs pe3ynbTaToM reHeTUYECKOM
akcnpeccun nnu metabonmama drMonorMYecKkMx Unm reHeTUYECKUX PecypcoB, AaXe eCriv OH He
COOEPXUT PYHKLMOHAMNBbHbIX €ANHUL, HACITEACTBEHHOCTUY .

MpousBoaHble NpousBeaeHUs

B obnacTtu aBTOpPCKOro npaBa TEPMUH «NPOM3BOAHbIE NPON3BEAEHNS » OTHOCUTCA K NepeBofam,
agantauusiM, My3sblKarnbHbIM apaHXXUpoBKaM 1 ApyrMM nepeaernkam paHee CyLecTBOBaBLUMX
Npoun3BeAEHNn, KOTOPbIE B COOTBETCTBUM C NMYHKTOM 3 cTaTbh 2 bepHckoli KoHeeHuuu 06
oxpaHe fiumepamypHbIx U XyQoxxecmeeHHbIX rpouseedeHuli 1971 r. oXpaHATCs HapaBHe C
Taknmun npoussegeHnsimm 6e3 yuiepba npaBsam aBTopam paHee CyLleCTBOBaBLUMX
npou3eeaeHnin®®. ITOT TePMUH MHOTAA UCMOMNb3yeTcs B Gonee LMPOKOM 3Ha4YEeHUM 1
oxBaTbIiBaeT KOMNUIALUN/COOPHNKM NPOM3BEOEHNIA, OXPAHAEMbIX B COOTBETCTBMMN C MYHKTOM 5
crtatbun 2 KoHBeHumK, (a Takke nyHkToM 2 ctatbn 10 CoanaweHusi BcemupHoU mopaoeol
opearusayuu (BTO) no mopaosbim acriekmam npas uHmersisniekmyarsnbHoU cobcmeeHHOCMU
1994 r. (Cornawexuns TPUIMC) u ctatben 5 [Jozogopa BOUC no asmopckomy ripasy 1996 r.

(BAM))*.

B 9TOM cMbICIie TEPMUH «MPOMU3BOAHOE NPOM3BESEHUE» BKMNOYAET KOMMUNALUN OAHHBIX UK
WHbIX MaTepurarnoB B MallMHOYMTaeMOn Unn nHon chopme, npeacrasnstowme cobon no
noabopy M pacrnonioXeHNo MaTepuanoB pesynbTaT MHTENNeKTyanbHoro TBopyectea’’.
lMpounsBeaeHus, NnpeacTasnsowme cobor KOMNUNALMIO NN COOPHUK, OXPAHSOTCS B
cooTBeTCTBMU ¢ BepHckoln KoHBeHUMen Hapsaay ¢ NpoYMmim Npou3BoAHbLIMU Npou3BeaeHnaMn®,

JInyHoe HemmyLLLeCTBEHHOE NPaBO aBTopa MOXET OrpaHMYMBaThL NPaBO TPETbUX MWL, Ha
co3faHune NpousBoAHOro npousseneHus. MoatTomy Aaxe B cryyae, eCnm no 4oroBopy unu
3aKOHY NULIO BrpaBe BHOCUTb U3MEHEHWS B NPoun3BeaeHMe U UCMorb3oBaTh ero ans
CO3aHuUsi NPON3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBaTbL BCAKOMY
M3BpaLLeHMIo Npon3BeaeHUs, CNOCOGHOMY HaHeCTM yulepb penyTaumm aBTopa.

MyHkT 3 ctaThn 2 bepHckon KoHBeHumu. «epeBoapl, agantauun, My3bikanbHble apaHXnpoBKn U apyrue
nepegenky nuTepaTypHOro Unm Xy4oXXeCTBEHHOIO MPOM3BEAEHMSA OXPaHSAIOTCA HapaBHE C OpUIMHaNbHbIMU
npousseneHnsimu, 6e3 yuiepba npaBam aBTopa OpUrMHANBLHOIO NPOU3BEAEHUS».
My6nukauns BOUC «Pykoeogcteo BOUC no goroBopam B 06nacTi aBTOPCKOro npaea M CMEXHbIX Npas u
"Moccapwuii TepMUHOB MO aBTOPCKOMY MpaBy U CMEXHbIM npaBam», BOUC.
MyHkT 5 ctaTtbn 2 BepHckon KoHBeHumm, nyHKT 2 ctatbn 10 Cornawenusa TPUMC, ctatbs 6 Jorosopa no
aBTOPCKOMY MpaBy.
Cwm. Cam PuketcoH n OxxeiH C. M'vH30ypr, MexdyHapoOHoe asmopcKoe npaso U CMexXHble rpasa — 8 pamMKax
u 3a pamkamu bepHckoli KoHseHuyuu, Oxford, Vol. I., p. 485.
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B HeKkoTOpbIX HPUCOUKLMAX OnpeaeneHne Npon3BoAHbIX NpousseaeHun bbino nepepaboTaHo
NPUMEHUTENBHO K TPAANLMOHHBLIM BbIPXXEHUSIM KyNbTypbl. B COOTBETCTBUN C TUXOOKEaHCKUM
peauoHarnbHbIM murnogbivM 3akoHom om 2002 2oda 06 oxpaHe mpaluUUOHHbIX 3HaHUU U
nposieneHul Kyrnbmypbl 3TOT TepMnH ob6o3HavaeT Nobon pesynbTaT UHTENNEKTYanbHOro
TBOpYECTBA UMW MHHOBALMIN, CO3AaHHbIN HA OCHOBE UNW 3a CYET TPaAULMOHHbBIX 3HAHWUI UNn
BbIpaXKeHWI KynbTypbi®.

MocsAratenbcTBO

B cooTBeTcTBMM CO cTaTben 6bis bepHckol KoHeeHuuu 06 oxpaHe numepamypHbIX U
XxydoxxecmeeHHbIXx npousgedeHud 1971 r. TepMUH «nocaraTtenbCcTBO» 0603HaYaeT ywepb vectn
N penyTtaumm aBTopa. ATOT TEPMUH OTHOCUTCS K AENCTBUAM, KOTOPbIE HE ABNAOTCS
PaKTUYECKNM N3MEHEHMEM COOCTBEHHO NPOM3BEAEHMS NN BMELLATENbCTBOM B Hero. OH
o603HavaeT AencTBME «B OTHOLLEHUN» NPOM3BeAeHNs. TEPMUH «nocAraTenbCcTBO» Obin
no6aeneH B KoHBeHUMIO Ha bproccenbckon KoHdepeHUnn no NepecMoTpy C LESNbio 0XBaTUTb
Takoe MCcnonb3oBaHne Npou3BedeHns, KOTopoe HaHoCUT yuepb aBTopy. OH OTHOCUTCS K
cUTyauusiM, Koraa npovsseeHne coobllaeTcs Takum o6pas3oM, YTo 3TO HaHOCUT Bpea aBTopy™.

PaCKprTble TpaaANUNOHHbIE 3HAHUA

«PackpblTble TpagUUNOHHbIE 3HAHUS» OTHOCATCS K «[TPaAULMOHHBIM 3HAaHUSAM, KOTOpble
AOCTYMHbI NMLaM, He ABASIOLWUMCS YrieHaMy KOPEHHOW UM MECTHOMN OBLLMHbI, KOTopas
paccmaTpuBaeTcs Kak ‘HocuTenb' [TpaanunoHHbIX 3HaHW]. Takue [TpaguuMOHHbIE 3HAHUS]
MOryT ObITb JOCTYNHbIMW ANS LWMPOKOW NyGAMKK, JOCTYN K HAM BO3MOXEH NOCPEACTBOM
MaTepuanbHbIX JOKYMEHTOB, VIHTepHEeTa 1 NpoYMx BUOOB TENEKOMMYHMKALNA 1 3anucu.
[TpagMuMoHHbIE 3HaHMS] MOTYT ObITb PacKpbITbl TPETBMM NULLAM WU NULAM, HE SIBNSOLWLMMCS
YfieHaMM KOPEHHbIX U MeCTHbIX OOLUH, OTKyAa 6epyT Havano [TpaguunoHHbIe 3HaHus], ¢
pa3peLLeHnst KOPEHHbIX 1 MEeCTHbIX OBLLMH 1nn 6e3 oHoro»™'.

B nokymeHTe «CnnCoK 1 KpaTkoe TeXHUYEeCKoe NOACHEHUE pPasfinyHbIX POPM, B KOTOPbIX MOXHO
HanTu TpaguumnoHHble 3HaHusay (WIPO/GRTKF/IC/17/INF/9) npuBoantca AononHMTeNbHOE
o6cyxaeHne packpbITbiX TPAOULNOHHBIX 3HAHWUA 1 HEPACKPbITbIX TPAANLMOHHBIX 3HAHWNA.

PackpbiTue

CornacHo topugunyeckomy crioBapto bnaka, «packpbiTve» 03Ha4YaeT BbigBreHne pakToB unm
aKT UM npolecc obHapoaoBaHus Toro, YTo 6bino HEN3BECTHO paHee. B cdhepe aBTOpPCKOro
npaBa TEPMUH «PaCKpbITME» MOXET 03Ha4aTb obecneyeHne Toro, YToObI LUMPOKasa nybnuka
BrepBble Nnony4mna AocTyn K npounssegeHuto. Nepsas nybnvkauns nponssegeHns SBnseTcs
OHOMN — HO He eNHCTBEHHON — N3 DOPM PaCKPbITUA, NOCKONbKY pacKpbITUe NPoOn3BeaeHUI
MOXET TaKkKe NpoMcxXoauTb NyTeM AENCTBUN, HE CBA3AHHbLIX C KONMMPOBAHWEM, Hanpumep nytem
NyGNUYHOrO UCMOMHEHUS 1 Nepeaayun B 3cup no nposogam*?. B cOOTBETCTBUM C HOPMaMK
MeXA4yHapo4HOro aBTOPCKOro npasa Npu3HaHue Takoro npaBa He ABNAeTCs 06a3aTenbHbIM.

B BepHckon KoHBeHLMM 06 oxpaHe nutepaTypHbIX U XyO0XKeCTBEHHbIX npounssegeHnn 1971 r.
roBoputcs 06 ncnonb3oBaHUU NyBINYHO PaCKPbITLIX NPOU3BEAEHWU B KOHTEKCTE UCKIIOYEHWUNA,

% TuxookeaHCKM pernoHarbHbIA TUNoBOKM 3akoH oT 2002 r. 06 oxpaHe TpaaULMOHHBLIX 3HAHUIN 1 MPOSIBIEHUN

KynbTypbl, 4acTb |. 4.

Cam PuketcoH n xenH C. MmH3bypr, MexdyHapoOHOEe asmopcKoe npaso U CMEXHbIe rpasa 8 paMKax u
3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., p.603.

CnMCoK M KpaTKoe TEXHNYECKOE MOSICHEHME Pa3fnNYHbIX (OPM, B KOTOPbIX MOXHO HalTW TpaguLMOHHbIE
3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 [punoxeHus.

My6nukauna BONC «Pykosoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro npaea M CMeXHbIX Npas,
agMUHMCTPATUBHOE ynpaBneHne KoTopbiMu ocyllectenset BOUC, n Moccapuii TEpMMHOB MO aBTOPCKOMY
MpaBy ¥ CMEXHLIM NpaBam», “Tp'282.
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NpV 3TOM aBTOP MMeeT NpaBo PacKpbITh 06LLECTBEHHOCTH CBOE NpounsseaeHne ™.
B cooTBeTCTBUM C ONpeaeneHHbIMM HauMoHanbHLIMU 3aKoHaMU «NPaBo Ha PackpbIThe»
ABNAETCSH NINYHBIM HEUMYLLIECTBEHHbLIM NPABOM.

TpeGoBaHus 0 pacKpbITUM

PackpbITue SBNAETCSA YaCTbIO NMOrMYEecKoro 060CHOBaHMSA MAaTEHTHOrO 3akoHoaaTenscTea™.

B cooTtBeTcTBUM CcO cTaTben 5 [lorosopa o naTeHTHOW Koonepauun (PCT) naTteHTHoe
3aKOHOAATENbCTBO HanaraeT Ha NaTeHTHbIX 3asBuTenen obLlee 0653aTenbCTBO «pacKkpbisamb
u3obpemeHusi 30CMamoy4YHO SICHO U MOJIHO, YMOobbI u3obpemeHue Mo2si0 bbimb
ocyuwiecmerieHo crieyuanucmom e 0aHHou obnacmu». OpgHako, «TpeboBaHMe O pacKkpbITUM»
Mcnonb3yeTcsa B NocnegHee Bpems B KayecTBe 06LLero TepMyMHa NpUMEHUTENBHO K pedhopmam,
KOTOpble NPOU3OLLIIM B MAaTEHTHOM 3aKoHOA4ATeNbCTBE Ha PErMoHaribHOM U HaUMOHaNbHOM
YPOBHe, 1 NpeasiokeHnaM 0 pedpopMUPOBaHUN MEXAYHAPOLHOIO NaTeHTHOro
3aKoHO4aTenbCTBa, KOTOpble BYAYT KOHKPETHO HanaraTb Ha NaTeHTHbIX 3asBUTENEN
0653aTeNbCTBO pacKpbiBaTb HECKOMBKO KaTeropui MHpopmMauum, kacaroLencst TpaanuLMOHHbIX
3HaHWM U/MNN TEHETUYECKMX PECYPCOB, KOrda OHU UCMONb3YIOTCs B pa3paboTke nsobpeTenHus,
NPUTA3aHNE Ha KOTOPOE COMIEPXKMTCS B NaTEHTe UMW 3asBKe Ha MaTeHT .

B OTHOLIEHMM METOA0B PaCKPbITUS, OTHOCSLLMXCS K FeHeTUYECKUM pecypcaM U TpaauLMOHHbIM
3HaHUAM, ObINN PACCMOTPEHbLI TP LLUMPOKMNE PYHKLIMN:

- pacKkpbITMe MobbIX rEHETUYECKUX PECYPCOB/TPAANLMOHHBLIX 3HAHWIA, 4EeNCTBUTENBHO
MCMONb30BaHHbIX B XO4€ CO34aHUsi n306peTeHus (onucaTenbHas MYHKUNUS Unn PyHKLMS
NPO3payYyHOCTU, OTHOCSLLMECS K CAMUM FreHeTUYECKUM pecypcamM/TpaauLMOHHbIM 3HAaHUSIM U K
NX B3aUMOCBSI31 C N306peTeHnem);

- packpbITUE AENCTBUTENBHOIO MCTOYHUKA FTEHETUYECKMNX PECYPCOB/TPAANLMOHHBIX 3HAHUI
(dbyHKUMA pacKpbITUSA NPOUCXOXAEHUS, OTHOCALLAACS K TOMY, rAe Nofny4vyeHbl reHeTu4ecKne
pecypcbl/TpaAnLMOHHbIE 3HAHMS) — 3TO MOXET KacaTbCs CTpaHbl NPOUCXOXAEHUS (Pa3bsCHUTD,
B COOTBETCTBMM C KaKOW ropucamkumen 6uin nonyyeH ncxogHbii matepuan), unm 6onee
KOHKPETHOro MEeCTOHaxXoXaeHnsa (HanpuMmep, ANsi rapaHTMK TOro, YTO AOCTYN K reHETUYECKUM
pecypcamM BO3MOXEH, YTO rapaHTUpyeT BO3MOXHOCTb MOBTOPEHMS UM BOCMPOU3BEAEHMS
n3obpeTeHuns); u

- obecne4veHne oba3aTenbLCTBa UMK AoKa3aTenbCcTBa NpeasBapuUTeibHOro Noy4eHHOro
cornacus (pyHKUMA cobnoaeHns, OTHOCALLAACA K 3aKOHHOCTU JOCTYNa K reHeTUYECKUM
pecypcam/ TpaanUNOHHBIM 3HAHUSAM) — 3TO MOXKET MOoBMeYb 3a COOONM AOKa3biBaHWE TOro, YTO
reHeTU4YecKkme pecypcbl/TpagnMuUNOHHbIE 3HAHUS, UCNOMNb30BaHHbIE B M300peTeHun, Obinm
NOmyYeHbl 1 UCNONb30BaHbl B COOTBETCTBMM C 3aKOHOA4ATENBCTBOM, NPYMEHUMOM B CTpaHe
NPOVCXOXOEHUS, UM B COOTBETCTBUM C YCNOBUAMM NOBOro cneumanbHOro cornalleHus, B
KOTOPOM OTMEYeHO npeaBaputensHoe 060CHOBaHHOE cornacue, U AokasbiBaHWe TOro, YTo
nogaya 3asiBKM Ha naTteHT Obina ocyLlecTBreHa B COOTBETCTBUM C NpeABapUTENbHbIM
060CHOBaHHLIM cornacviem®.

Mo npeanoxenunto KoHdepeHunn CtopoH KoHeeHyuu o buonoaudeckom pasHoobpasuu 1992 r.
MKI'P nogrotoBun TexHnyeckoe nccregoBaHme rno 3Tomy BONpocy, a Takke nccregosaHne
BOMNPOCOB B OTHOLLEHNW B3aUMOCBA3M MEXAY OOCTYNOM K FreHETUYECKMM pecypcam m

4 CrtaTbu 10bis u 11. Cm. Takke Cam PukeTtcoH u xeiiH C. MuH36ypr, MexdyHapodHoe asmopckKoe rnpaso u

CMeXHble npasa 8 paMkax u 3a pamkamu bepHckol KoneeHyuu, Oxford, Vol. ., p. 614.
a4 Cwm. gokymeHT WIPO/GA/32/8, cTp. 32 NpunoxeHus.
* B oTHOWweHun gononHuTensHon nHdopmaumm cm. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 MpunoxeHus |
1 6a3y aaHHbix OTaena T3 No HaLMoHanbHbLIM U PerMoHarnbHbIM 3aKoHoAaTeNbHBIM MEPaM B NaTEHTHOM
3aKoHoaaTenbCTBe, AOCTYNHYK Ha: http://www.wipo.int/tk/en/laws/genetic.html
Cwm. TexHuyeckoe nccnegosaHne BONC oTHocuTenbHO TpeboBaHUii No pacKkpbITUIO MHopMaLmu,
OTHOCSLLENCS K TeHETUYECKMM pecypcaM 1 TpaauUMOoHHbIM 3HaHusAM, Mybnukaums BONC Ne. 786(E), ctp. 65.
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Tpe6GOBaHMAMM O PacKPLITUM B 3asiBKax Ha NOMyYeHne NpaB UHTENNeKTyanbHON COBCTBEHHOCTY,
koTopble Bbinv NnpegocTaBneHsl KoHeerumumn®'.

MKIP noctynun psag npeanoxeHun. NpeanoxeHue LLesenuapum HanpasneHo Ha BBeAEHNE
TpeboBaHus 0 packpbiTum B [loroBop 0 nateHTHon koonepauun (PCT), koTopoe Oyaet
NPUMEHATLCA K MEXAYHAPOAHbIM U HAUMOHamNbHbIM 3asiBkaM 1 TpeboBaTb OT NaTEHTHbIX
3asBUTEneit packpbITUS UCTOYHMKA FrEHETUHECKUX PECYPCOB W/ TPAANLIMOHHBIX 3HAHUIA™,
MpepnnoxeHne EBponenckoro coksa n ero rocygapcTB-4reHoB BKIoYaeT 0653aTensCcTBO No
BbINOSIHEHMM 065a3aTeNbHOro TpeboBaHMA pacKkpbiBaTb CTPAHY MPOUCXOXAEHUS NN UCTOYHUK
reHeTMYeCKUX pecypcoB ANa MexayHapoaHbIX, perMoHanbHbIX N HaUMOHanNbHbIX 3asBOK Ha
natenTbl*’. Mpeanoxenwe, npeacrasneHHoe ApUKAHCKON rpynmnoii, OCHOBAHO Ha
npennoxeHusx Lsenuapum n EBponenckoro cotosa 1 BKMOYaAET TakKe BBeAEHUe
MeXAyHapo4HO NPU3HAHHOro cepTudmkaTa o COOTBETCTBUM TpeboBaHMAM, NPEYCMOTPEHHOMO
Hazolckum npomokoniom pezynupogaHusi docmyrna K 2eHemu4yecKumM pecypcam u
COBMECMHO20 UCMN0/Ib308aHUs Ha cripasednueoll U pasHoOU OCHO8e 8b1200 Om UX MPUMEHEHUS
k KoHeeHuuu o 6uonozudeckom pasHoobpasuu (2010 r.)*°. Mpennoxexve cTpaH-
€MHOMBbILLMEHHUL, KacaeTcsa obs3aTenbHOro TpeboBaHNst O packpbiTUKM B 3asiBKE Ha NOnyYyeHne
npaBa UHTeNMneKTyanbHOM CO6CTBEHHOCTU NHPOPMaLMKN O 3a4eNCTBOBAHHbIX rEHETUYECKNX
pecypcax, UX AepuBaTOB M CBA3AHHbIX C HUMU TPaANLMOHHBIX 3HaHUSX. Takas nHpopmaums
AOMKHA BKNOYaTb CTPaHy MPOUCXOXAEHUS U UCTOYHUK, AOKa3aTeNnbCTBO NOMy4YeHUs
npeaBapuTenbHOro 060CHOBaHHOIO cornacus, 4okas3aTenbCTBO COBMECTHOMO NOfb30BaHUs
BbIrO4amMn Ha OCHOBaHWUWN B3aMMOCOIIaCOBaHHbIX YCNOBUI, @ TakKe MUCbMEHHYIO NN YCTHYHO
NHOpPMaLMIO, KOTOpas MO3BOSIUT OCYLLECTBUTbL MOUCK U SKCNEPTU3Y 3asIBKN HA NONyYeHne
npaBa UHTENNeKTyanbLHoN COBCTBEHHOCTU .

BNV NPeanoXeHbl anbTepHaTUBHbLIE MEXaHU3MbI B OTHOLLEHUM TPeBGOBaHNIt O PacKpLITUM .
Ewe ogHa mexayHapoaHas nHuumaTtmea B OTHOLLEHUN TpeboBaHMs O pacKpbITUM —
npegnaraemag cratbs 29bis CornaweHnsa BcemmpHoi Toproeon opraHusauumn (BTO) no
TOProBbLIM acrnekTam npaB MHTennekTyanbHon cobcTeeHHocTn 1994 r. (Cornawenns TPUMC),
npeanoxeHHas 4na obCyaeHUs psaoM cTpaH ..

[JoKkymeHTUpoBaHue

B Okcdhopackom cnoBape aHrMNCKOro s3blka COAEPKUTCS cnefytoLlee onpeaeneHune
AOKYMEHTMPOBAHMWSA: HaKoNNeHune, knaccudukaums u pacnpoctpaHeHme nHopmMawumu,
cobpaHHbIV B xo4e aToro matepuan. [JlokyMeHTMpoBaHe TPaauLMOHHbIX 3HAHWUIA MOXET
BKMOYaTb UX 3anuckb, pernctpauunto, potorpacdmpoBaHue unm BocnpomsseeHme Ha

NreHKe - BCe TO, YTO COAepPXUT B cebe anemMeHT (oMKCMPOBaHMSA TPaaAULMOHHbBIX 3HAHWUI TakUM
06pasom, YTO OHWN COXPAHAKTCH U MOTYT ObITb AOCTYMHbLIMU A8 APYrUMX NKL, C Lenbio UX
no3HaHuA. [IokyMeHTMpoBaHMe oTnnyaeTcs oT TpagMLMOHHbBIX CNOCOBOB COXpaHeHns U
nepenayv 3HaHUA U TPaANLMOHHBIX BblpaXKeHWUI KyNbTypbl B paMkax OGLLMHBbI™.

47 TexHuuyeckoe nccnegosaHne BONC oTHocuTenbHO TpeboBaHU N0 pacKkpbITUMIO MHpOpMaLIMK, OTHOCSLLENCS

K reHeTU4YECKMM pecypcam 1 TPaaMLMOHHBIM 3HaHuaM My6nukaumns BONC Ne. 786(E); WIPO/GA/32/8
(«MccnepoBaHne Bonpoca B OTHOLLEHMW B3aMMOCBSA3M MeXay AOCTYNOM K reHeTUYeCcKuM pecypcam u
TpeboBaHUSIM packpbITUSI B 3asiBKaxX Ha MONy4YeHNe npaB MHTENNEKTyanbHON cobcTBeHHOCTUY), 2005 .

48 Cwm. pokymeHT WIPO/GRTKF/IC/11/10 (Mpeanoxexue LWsenuapumn) n gokymeHt WIPO/GRTKF/IC/16/6,
MpunoxeHwne, ctp. 13.

49 Cwm. pokymeHT WIPO/GRTKF/IC/8/11 (Mpeanoxexne EC) n gpokymeHt WIPO/GRTKEF./IC/16/6, MNMpunoxeHue,

cTp.14.
%0 LokymeHT WIPO/GRTKF/IC/17/10, cTp. 2 MpumnoxeHus
o1 LokymeHT WIPO/GRTKF/IC/19/11, cTaTbsi 3.

52 OokymeHt WIPO/GRTKF/IC/9/13 (anbTepHaTUBHOE NpeanoxXeHue).

5 HokymeHT TN/C/W/52.

o Pesiome 1 BBeAeHNE B UHCTPYMEHTaPWIA MO YNPaBRAeHWI0 MEXaHU3MaMU BIIUSIHUS UHTENNEKTYanbHON
COBCTBEHHOCTM NPY JOKYMEHTUPOBAHWUMN TPAAULIMOHHBIX 3HAHWUI U TEHETUYECKUX PECYPCOB, AOKYMEHT
WIPO/GRTKF/IC/5/5.
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[lokymeHTMpoBaHe nmeet ocoboe 3Ha4eHne, MOCKONbKY HepeaKo OHO ABNSeTCA CPpeacTBOM, C
MOMOLLIbIO KOTOPOrO MAM 3a NpeaenaMv TPaauLMOHHOIO Kpyra nony4atoT AOCTyn K
TPaAULMOHHBIM 3HaHMAM™. B gokymeHTe «CnncoK 1 KpaTKoe TEXHUYECKoe NoSICHEHNE
pasnnyHbIX POpPM, B KOTOPLIX MOXHO HaWTW TPaAULMOHHBLIE 3HAHUAY
(WIPO/GRTKF/IC/17/INF/9) npuBogutcs 4oNonHUTENbHOE 06CyXaeHNe JOKYMEHTUPOBaHHbIX
TPaANLMOHHBIX 3HAHUN N HEJOKYMEHTUPOBAHHbIX TPAAULMOHHBIX 3HAHUNA.

CnpaBegnuBoe Bo3HarpaxaeHue

CnpaBeanueoe Bo3HarpaxaeHue o3HavaeT Bo3HarpaxaeHue, BbinnaynsaemMoe 3a
onpeaeneHHble 4eNCTBUS, KOTOPble ObiNM OCYLLECTBIEHbI B OTHOLLEHU NPOU3BELAEHMSA NN
06beKkTa CMEXHbIX MpaB, B CyMME U Ha YCINOBUAX, COOTBETCTBYIOLLMX TOMY, YTO MOXET
paccmaTpuBaTbCsl Kak 0bbl4YHbIE KOMMEpPYECKMe CTaHAapThl B Cryyae, ecnv Bnageney,
aBTOPCKOro npasa UNn CMEeXHbIX Npas NPeaoCcTaBusl paspeLleHne Ha ocyLecTBNeHne 3Toro
Aencteus. Takoe Bo3HarpaxaeHne obbl4HO BbINfia4YnMBaeTCs B Criyvasx, Koraa MMyLLeCcTBeHHble
npaBa cBefeHbl K MpaBy Ha BO3HArpaxaeHue (M B Lenom NpUMEHSIIOTCA Ha OCHOBaHUN
HenoGpoBonbHON NuueHsun)®*. [ozosop BOMC no ucnonHeHusM u gpoHozpammam 1996 r.
(OND) B nyHkTe 1 cTatbn 15 npegycmatpuBaeT, YTO UCMOMHUTENN U NPOU3BOANTENN
hoHOrpaMm Monb3yTCA NPaBOM Ha €AMHOBPEMEHHOE CrpaBeaiMBoe BO3HarpaxaeHue 3a
NPSIMOE U KOCBEHHOE MCMOSb30BaHUe poHorpamm, onybrnmkoBaHHbIX B KOMMEPYECKUX Liensix,
Ans acmpHoro Bewanus nnu nboro coobeHus ons Bceobuiero ceegeHud. Tem He MeHee,
cornacHo nyHkty 3 ctaTtbu 15 no6as [orosapusaroiascad CTOpoHa MOXET OrpaHnYnUTb 3TO
npaBo MUNU — NPW YCNoBUK, YTO OHa caenaeT OroBopKy kK [loroBopy — 0TKa3aTbCs OT ero
NPUMEHEHUS.

UcknrovyeHus

TepMUH «UCKNMOYEHNSI» YCTaHaABNMBAET OrpaHMYEHMS Ha UCMNOMNb30BaHME NPOU3BEAEHNS,
OXpaHseMoro aBTOpCKUM NpaBoM. VCknoyeHns B NepBylo ovepeab KacalTcsa 4eNCTBUM Mo
OTHOLLEHUIO K OXpaHSeMbIM arieMeHTaM. VIHoraa NoHATUE «UCKINIYEHUA» OXBaTbiBaeT
3aKkoHoAaTerbHble peleHns (Hanpumep, TeKCTbl 3aKOHOB UK cyaebHbIX pelueHnn), B
COOTBETCTBMM C KOTOPbIMM MOHOMONUS BriagernbLa nepectaeT pacnpoCTPaHATLCA Ha
onpeaeneHHble OpuUrMHanbHble NPOU3BEAEHNS, OOHAKO B LLleSIOM 3TO OTHOCUTCA K
onpeaeneHnto Toro, Kakne BMAbl NCNOMb30BaHMSA OXPAHSAEMbIX 3N1IEMEHTOB He TpebytoT HU
BbllauM pa3peLleHnsl, HU BbINnaTtbl Bo3HarpaxaeHusa®'. B bepHckoli KoHeeHyuu 06 oxpaHe
JiumepamypHbix U Xy0oxxecmeeHHbIX npousgedeHuti 1971 r. npegycMOTPEHO NpUMEHeEHNE
TpexcTyneH4yaTon NPoOBEPKN AN onpeaerieHns BO3MOXHOCTU paspeLleHns UCKNIOYEHUN:

(i) mMcknoYeHe MOXET pacnpPOCTPaHATLCA NULWb Ha onpeaeneHHble ocobble cny4vau;

(ii) ncknoYeHne He AOMKHO NPOTUBOPEYUTL HOPMarbHOMY MCMOSIb30BaHNIO MPOU3BEAEHMNA U
(iii) oHO He AOMKHO yWweMnsaTb He0BOCHOBaHHLIM 06PA30M 3aKOHHbIE MHTEPECHI BNnagesnbLeB
npas®.

® OT4yeT 06 WHCTPYMEHTapun No ynpaBfeHno MexaHn3MmamMm BIIMSHUSA UHTENSeKTyarnbHOM COBCTBEHHOCTH npu

OOKYMEHTUPOBAHUM TPAAULMOHHBIX 3HaHWI 1 reHeTudeckux pecypcos (WIPO/GRTKF/IC/5/5), cTp. 4
MpunoxeHus.

My6nukauus BOUC «Pykoeoacteo BOUC no gorosopam B 06nacti aBTOPCKOro Npaea M CMEeXHbIX Npas,
afMVHUCTpaTUBHOE ynpaBneHue koTopbiMu ocylectenseT BOUC, n moccapuin TepMMHOB NO aBTOPCKOMY
npaBy M CMEXHbIM MpaBamy.

WccnepoBaHve «cknoveHns n orpaHnyeHns B aBTOPCKOM NpaBe U CMEXHbIX MpaBaxy, NoAroTOBNEHO
Mbepom CupuHennu, WCT-WPPT/IMP/1,1999 r., cTp.2.

MyHKT 2 cTaTby 9.
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BbipaxeHue pencreuem

«BblpaxxeHusi AENCTBEM» 03HAYaET BblpakeHWss NOCPEACTBOM Tena Yenoeka™. OHu MoryT
BKIOMATb HAPOAHbIE TaHLbl, ApamMaTypruo U XyAoXKeCTBEHHble (POpMbl 06PSA0B U He
HYXXOalTCA B BOMMOLLEHNM B MaTepuanbHoi doopme, Hanpumep, B xopeorpaduyeckoii sanncm®.

BbipaxeHus conbknopa

B Tunosbix nonoxeHnax BONC-FOHECKO 1982 r. «BblpaxeHNsa ponbKriopa» 03HavalT
NPOM3BEAEHNS, COCTOSLLME UX XapaKTEPHbIX 3NEMEHTOB TPaANULMOHHOIO KyNbTYPHOMO
Hacnegus, paspaboTaHHbIX U COXPaHEHHbIX OOLMHOM CTpaHbl NN OTAENbHLIMU ee
npeacTaBUTENSMU, OTPaXKaOLWMNX TPaAULMOHHbIE XYLOXECTBEHHbIe YastHUSA Takon OO MHbI, B
YaCTHOCTH:

(i)  yCTHble BblpaXeHusi, B YaCTHOCTN HAapOAHble CKa3aHWsl, HapoAHasi N033Us U 3aragku;
(i)  my3sblkanbHble BbipaXXEHWUs!, B YaCTHOCTN HApOAHbIE NECHU N MHCTPYMEHTarbHas My3blKa;

(iii)  BbIpaxeHWs 4enCTBMEM, B HaCTHOCTU HApOoAHble TaHUbI, ApaMaTypruga un
XyOoXeCTBEHHble (hopMbl 06pSA0B, HE3ABMCMMO OT TOrO, BOMNSOLLEHbI OHM B MaTepuarnbHyHo
dopMy, UK HET; 1

(iv) BblpaxeHus B MaTepuarnbHoii dopme®’.

B koHTekcTe MKIP TepMuHbI «TpaanUMOHHbIE BLIPAXKEHUS KYIbTYPbI» U «BblpaXeHns
donbknopa» ABNAKTCA CUHOHUMUYHBIMWU U B3aMO3aMeHSEMbIMN.

Ex-situ

B oTHoLeHWN onpegeneHus «coxpaHeHune ex situ» B ctatbe 2 KoHeeHUUU 0 6Uoro2udeckom
pa3Hoobpasuu 1992 r. «ex situ» MOXeT NOHMMAaTbCA Kak «KOMMOHEHTbI BUONOrMYECKOro
pa3Hoo6pa3ns BHE NX ECTECTBEHHbIX MECT OBUTaHMAY.

[No6pocoBecTHas npakTuka

BblpaxxeHune «gobpocoBecTHasn NpakTuka» UCNonb3yeTcst B ONpeaeneHHbIX NOMOXEeHMAX
bepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U Xy00xXecmeeHHbIX rpousdsedeHud 1971 . B
OTHOLLEHUWN UCKIIOYEHUIA N3 aBTOPCKO-NPaBoOBOM OXpaHbl (CM. NyHKT 1 ctatbu 10, kacarowuincsa
LUMTUPOBaHUS, a Takke NyHKT 2 ctatbmn 10, kacatrowmincsa cBob6ogHOro NCMonb30BaHNS
npousBeaeHnin B o6beme, onpaBgaHHOM NMOCTABNEHHON LiENbio, B KA4YEeCTBE UntocTpaumi
y4yebHoro xapaktepa). [Insa onpeaeneHus Toro, kakasi npakTuka MoXeT cunmtTaTbca
«00bpocoBeCTHOMY, crieqyeT NPUHSATbL BO BHUMaHWE KPUTEPUUN TPEXCTYNEHYaTON npoBepkn®?.

% TunoBble NONOXEHMA ANSA HAUMOHAmNbHBIX 3aKOHOAATENbCTB 00 OXpaHe BblpaXeHunin ponbknopa oT

HE3aKOHHOIO MCMONb30BaHUA W APYrMX HaHOCALWMX ywepb aencteun, 1982 r., nyHkT 37.

TuvnoBble NONOXEHMS OIS HAUMOHamNbHbLIX 3aKOHOA4ATENbLCTB 00 OXpaHe BbipaXeHui donbkopa ot
HE3aKOHHOIO WCMOMb30BaHWS U APYIUX HAHOCALUX yiiepOd OeNcTBUA NYHKT 37.

TuvnoBble NONOXEHMS OIS HAUMOHamNbHBLIX 3aKOHOAATENbLCTB 06 OXpaHe BbipaXeHui honbKnopa ot
HEe3aKOHHOIO WUCMOMb30BaHWSA U APYrMX HaHOCALWMX yuepb aencTeuit’ Pasgen 2.

My6nukauna BONC «Pykoeoacteo BOMC no goroBopam B 06r1acTi aBTOPCKOro npaea Y CMeXHbIX Npas,
agMUHMCTPATUBHOE ynpaBneHne KoTopbiMu ocyllectenset BOUC, n Moccapuii TEpMMHOB MO aBTOPCKOMY
npaBy U CMEXHbIM MpaBam», cTp. 289
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MpaBa hepmepoB

B ctatbe 9.1 MexdyHapodHoz20 dozosopa Mpodo8oribCmMeeHHOU U CeslbCKOX03SUCMBEHHOU
opeaaHusayuu (PAQO) o eeHemu4ecKux pecypcax pacmeHul 0ns rpouseodcmea
rnpodoeosiscmeusi U 8e0eHUs1 cefibCKo20 X03slicmea NPU3HaeTCa «TOT OFPOMHbIN BKNag,
KOTOPbIA BHOCAT 1 OyayT BNpeab BHOCUTb B COXPaHEHUE N pa3BUTUE FrEHETUYECKNX PECYPCOB
pacTeHui, KOTopble COCTaBNAOT OCHOBY 41151 NPOM3BOACTBA NPOSOBONBLCTBUSA U
CenbCKOXO3ANCTBEHHOW NPOAYKLMM BO BCEM MUPE, MECTHbIE U KOPEHHbIE OBLLNHBI U hepmepbl
BCEX PErMOHOB MMNpa, 0COBEHHO LEHTPOB NPOUCXOXOEHUS U pa3Hoobpa3na KynbTyp». CtaTbs
9.2 onpepenseT «npaBa epmMepoB» cneayroLwmm obpasom: «(a) oxpaHa TpaguLUMOHHbIX
3HaHWI, KAcarLLNXCA FrEHETUYECKMX PECYPCOB PacTEHUIN A4S NPOM3BOACTBa NPOAOBONLCTBUS U
BeAEeHMA cenbckoro xo3snctea; (b) npaBo Ha paBHOMpaBHOE y4yacTve B pacnpeaeneHnm Bbiroa,
nony4yaeMblX OT UCNONb30BaHWS rEHETUYECKNX PECYPCOB pacTeHun Ans NPou3BoacTBa
NPOAOBONBLCTBUA U BEAEHUSA CEMbCKOro XO38NCTBa; M (C) NpaBO Ha y4acTne B NPUHATUN
peLleHnn Ha HaunoHarbHOM YPOBHE MO BOMPOCaM, CBA3aHHbIM C COXPaAHEHMEM U YCTONYUBBIM
MCNONb30BaHWEM reHETUYECKNX PECYPCOB pacTeHWI AN NPON3BOACTBA NPOLAOBOSLCTBUA U
BeJeHUs CernbCKoro xo3samncrear». B ctatbe 2 MexdyHapoOHO20 kodekca rnosedeHusi
[MpodosornibcmeeHHOU U ceribckoxossaticmeeHHoU opaaHusauyuu (PAO) npu cbope u nepedaye
3apodbiwesol nnasmMbl pacmeHuli 3TOT TEPMUH onpeaensdeTcs crneayrowmmMm obpasom: «npaea,
BblTEKaloLune 13 NpoLuUnoro, Hactoswero n 6yagyuwero Bkrnaga epmepoB B COXpaHeHue,
COBEpPLLEHCTBOBaHWE 1 NpegocTaBneHne reHeTUYeCcKnx pecypcoB pacTeHnin, 0COBGEHHO B
LEeHTpax npoucxoxaeHus / pasHoobpasus. 3T npaBa npuHagnexat MexayHapogHoMmy
coobLecTBy, BbICTYNarLEMY B Ka4eCTBE AOBEPUTENBHOMO yNpaBnsoLLEero B MHTepecax
HbIHELHMX 1 ByayLwmnx nokoneHun pepmepos, B Lenax obecnevyeHnsa NonHOM BbIrogbl AN
hepmepoB 1 NoAOEPXKKM NPOSOIPKEHNSA X B3HOCOB, @ Takke AOCTUXEHUS obLnX uenen
MexgyHapogHoro npoekta PAO nNo reHeTUYECKNM pecypcam pPacTEHUNY.

dukcauus

CornacHo topuguyeckomy crioBapto bnaka, doukcaumnen ssnsetca npouecc nnm pesynbTat
3anvcu aBTOPCKOro NpounsBedeHus B ocaszaemon popme. dPukcaums nponssBeaeHns unm
oObekTa CMeXHbIM NpaB B MatepuarnbHon popme (B TOM YMCNe XpaHEeHUe B NaMsiT
3MEKTPOHHOrO YCTPOMCTBA (KoMMbioTepa)), AOMKHa NPON3BOANTLCS B LOCTATOYHO CTabuNbHOM
dopme n Takum 06pa3om, YTOObLI Ha OCHOBE 3TOr0 NPou3BeAeHME UNN 06 BEKT CMEXHbIX NpaB
MOXeET BbiTb BOCMIPUHSAT, BOCMIPOM3BEAEH U coobLLEeH A0 Bceobluero ceeaeHns® . dukcaums
B MaTepuanbHou hopme He Bcerga aBnsieTcs HeobxoanuMbIM YCroBMEM OXPaHOCNOCOBHOCTH,
ogHako bepHckast KoHeeHyusi 06 oxpaHe numepamypHbIX U XyO0XXeCm8eHHbIX rpou3sedeHuli
1971 r. npegycmaTpmBaeT, YTO HaLNOHalbHbIM 3aKOHOA4AaTeNbCTBOM B 0611aCcTn aBTOPCKOro
npasa ukcaLus MoXeT BbiTh NpeanncaHa B kadecTse Takoro ycrnosus®. dukcaumsa B
MaTepuanbHon bopMe TpagULNOHHBIX BbIPaXXEHUIN KynbTypbl MOXET cO34aTb HOBbIE NpaBa
WHTEeNNeKTyanbHOM COBCTBEHHOCTUN Ha Takylo huKcaLmto, U 3TU NnpaBa MoryT ObITb
HEenoCcpeACTBEHHO MCMOMb30BaHbl AN OXpaHbl CaMUX TPALULMOHHbBIX BbIPaXXEHWUIN KyIbTypbl —
Takas cTpaTervsi MCnonbL30Banach Ans oxpaHbl APEBHEro HackanbHOro nckyccTea®™.
Bbicka3bliBanocb MHEHWNE, YTO U3-3a UCMONb30BaHUS TEPMUHA KBbIPAXKEHNE» MOXET
BO3HWKHYTb BrievaTneHme, 6yato Ans oxpaHbl TPaaULMOHHBIX BblpaXXEHUI KynbTypbl
cylectByeT TpeboBaHue no ux dpukcauun®™.

63 My6nukauna BONC «Pykosoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro npaBa M CMeXHbIX Npas,

afMVHUCTpaTUBHOE yrpaBneHue koTopbiMu ocylectenseT BOUC, n moccapuin TepMMHOB NO aBTOPCKOMY
npaBsy 1 CMeXHbIM Npasam»’ “Tp. 290.

MyHKT 2 cTaTbn 2°

Teppu AHke, «HecaHKLMOHMPOBaHHOE BOCNPON3BEAEHNE HAaCKaNbHOIO UCKYCCTBay: TEMaTU4ecKme
uccreoBaHus B 06nacTv UHTENNEKTyanbHON COOCTBEHHOCTU U TPAANLMOHHBIX BbIPaXXEHUW KynbTypbl,
BOWC, 2003 .

Ot4yeT cemHaguaTon ceccun Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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donbknop

B cooTBeTCTBUM C onpefeneHnemM, coaepxawmmesa B PekomeHOayuu o coxpaHeHuu
mpaduyuoHHoU Kynbmypsbl u ¢posibkiopa 1989 r. OpraHnsaumm O6beguHeHHbIX Haumin no
BONpocam o6pasoBaHus, Hayku n kynbTypbl (FOHECKO), «donbknop (Mnu TpagmunoHHas 1
HapogHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha TPaAMUUSAX KyNbTYPHOTO
coobLLecTBa TBOPEHWI, BbIPAXEHHbLIX PYMMNOA UM WUHAMBUAYYMaAMW U NPU3HAHHbLIX B
Ka4yecTBe OTPaXeHUs YasHU coobLLEeCTBa, ero KynbTypHOW U couuanbHOM CaMoBbITHOCTY;
honbKnopHble 06pasubl U LEHHOCTU NepeaarnTcsa YCTHO, NyTeM UMUTaLMn Unu Apyrumm
cnocobamn. Ero doopmbl BKMHOYAKOT, B YACTHOCTU, A3bIK, NUTepaTypy, My3biKy, TaHubl, Urpbl,
mMucpornoruto, obpsiabl, 06blvan, pemecna, apxXMTekTypy 1 Apyrme BuAbl Xy40XXeCTBEHHOMO
TBOpYECTBaY.

[MepBble NOMNbITKA 3KCNANMLUTHOIO YyperynmpoBaHms BONPOCOB UCMOMb30BaHUSA TBOPEHUI
donbknopa 6binn NpeanpPUHATLI B paMkax 3akoHOB 06 aBTOPCKOM NpaBe HECKOSbKMX CTpaH
(TyHuca B 1967 r., Bonueun B 1968 r. (NMnLWb B OTHOLLEHUN MY3blKanbHOro dponsknopa), Yunm B
1970 r., Mapokko B 1970 r., Amxupa B 1973 r., CeHerana B 1973 r., Kenun B 1975 r., Manu B
1977 r., Bypynaou B 1978 r., Kot-g'iByape B 1978 r., 'BuHee B 1980 r., a Takke B TnoBom
3akoHe TyHuca 06 aBTOPCKOM MpaBe Ans pasBMBalOLWMXCS cTpaH B 1976 I.) 1 MexayHapogHOM
aoroBope (paspaboTaHHbin B baHrn B 1977 r. TekcT KoHBeHumn 06 AdprkaHCKom
permoHanbHON opraHn3aunn MHTennekTyanbHou cobcTBeHHOCTH, fanee «KoHBeHuns APOUCY).
Bo Bcex aTux TekcTax npounsseaeHnsa oonbKriopa paccMaTpmMBaloTCs Kak YacTb KynbTYpPHOro
Hacneansa Hauuu («TpaauLUUOHHOIO Hacneansa», «KynbTYPHOro Hacneausa»; B Ynnu —
«0BLLECTBEHHOro OCTOSHUS KyNbTypbl», UCMOSNb30BaHWe KOToporo TpebyeT nnatbl). Tem He
MeHee, MOXHO Mo-pas3HoOMY NOHUMAaTb 3HAYeHUe TeEpMUHA «POSNBKITOP», B KOTOPOM OH
yrnoTpebnserca B 9TUX TekcTax. BaxHbIM aBTOPCKO-NpaBOBbIM 3f1IEMEHTOM, 06LWMM Ans
NPMBEOEHHbIX B 3TUX TEKCTax onpeaernieHnin B COOTBETCTBUM C yKa3aHHbIMW 3aKOHaMK (Kpome
Tunosoro 3akoHa TyHUCa, B KOTOPOM HE COAEepXUTCA onpeaeneHnd), ABnaeTcsa To, YTo
PONbLKIOP AOMKEH ObITb CO30aH aBTOPaMU, Ybs NIMYHOCTb HEM3BECTHA, HO KOTOPbIE
NpeanonioXMUTENBbHO ABNAKTCS MW ABASANCH rpaxgaHamu cTpadbl. B KonseHuun APOUC
YyNOMUHAaITCA TBOPEHNS «OBLUHY, @ He aBTOPOB, YTO pasrpaHnYMBaeT TBOPeHUs ponbknopa
OT NPon3BEAEHNI, OXPaHAEMbIX TPAANLMOHHBIM aBTOPCKUM nNpaBoM. B Tunosom 3akoHe
TyHuca onpeageneHne gonbknopa AaHo C UCNOMb30BaHMEM 060UX ATUX anbTePHATUBHbIX
BO3MOXHOCTEN N paccMmaTpmBaeT OOrbKIIop Kak TBOPEHUS «aBTOPOB, KOTOPbIEe
NPeAnONOXNTENBHO ABNSIOTCS rpaXxgaHamn COOTBETCTBYIOLLEN CTPaHbl, UM 3THUYECKNX
obwmH». B cootBeTCcTBUM ¢ 3akoHOM Mapokko, hornbKNop oxXBaTbiBaeT «BCE
HeonybnnkoBaHHbIE MPON3BEAEHMS TAKOro poaay, npu aToM 3akoHbl Armknpa u TyHuca He
OrpaHNYMBalOT OXBAT MOHATUS «PONBKIIOP» HeonybnnkoBaHHbLIMU NpousBedeHnsMn. B 3akoHe
CeHerana npucyTCTByeT YeTKOE NOHMMaHME NOHATMSA POonbKNopa, Kyaa OTHOCATCA Kak
nutepaTypHble, Tak N XygoxecTBeHHble npon3dseaeHus. B KonseHunn APOUC n Tunosom
3aKkoHe TyHuca NnpeaycMOTPEHO, YTO (POMbKIOP BKMOYAET U Hay4YHble paboTbl. BONbWMHCTBO
N3 yKa3aHHbIX 3aKOHOB NPU3HAaKT «NPOM3BEAEHMS NO MOTMBaM PONbKIIOpay B KayecTBe
OTAEeNbHOM KaTeropum NnpovssedeHni, Ans UCnorib30BaHNSA KOTOPbIX B KOMMEPYECKUX LiensX
TpebyeTcst ogobpeHme KoMneTeHTHoro opraHa®’.

PopmanbHOCTb

KOpugunyeckun cnosapb bnaka onpegensiet popmanbHOCTb Kak MENKOe NpakTudeckoe
AeNCTBME, KOTOPOE, HECMOTPSA HA Ero KaXyLLyrCs HE3HAYNTENBHOCTb, 0ObIYHO HEOOXOAMMO

67 TunoBble NONOXEHMA ANSA HAUMOHAmNbHBIX 3aKOHOAATENbCTB 00 OXpaHe BblpaXeHunin poneknopa ot

HE3aKOHHOIO WUCMONb30BaHWS U APYIMX HAHOCAWMX yepb aencteuir, 1982 r., Yacts |, nyHKTbI 5-7.
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nNpeanpyHATbL AN 4OCTUXKEHMS ONpeaeneHHOro NpaBoBoro pesynbTarta. B koHTekcTe
aBTOPCKOro npasa TepMUH «opManbHOCTb» 0603HavYaeT npoueaypHoe unm
agMUHUCTpaTMBHOE TpeboBaHue, Hanpumep, TpeboBaHne pasmeLleHns yBegoMneHuns ob
aBTOPCKOM Mpase, NpeaoCcTaBeHns KON unmn peructpawmm, Kotopoe AOMKHO ObiTb
BbINOSIHEHO B Ka4eCTBE YCNOBUs ANsi NPUobpeTeHns aBTOPCKOro npaesa Unn CMeXHbIX Npas,
MONb30BAHUSA MU UNN UX OCYLLEECTBNEHUSA (BKIoYast o6ecrneyeHHOCTb NPaBoBoii caHKLmeir)®e.
B cootBeTcTBMM € bepHckoli KoHeeHuuel 06 oxpaHe numepamypHbIX U XyO0XeCme8eHHbIX
npouseedeHuti 1971 r., CornaweHnem BcemmnpHowm Toproson opraHmsaumm (BTO) no Toproebim
acnekTam npae MHTennekTyanbHon cobcteeHHocTn 1994 r. (Cornawennem TPUMC),
Horosopom BOWC no asTopckomy npasy v Jorosopom BONC no ucnonHeHuam u
hoHOrpammam, nNosb3oBaHNe nNpaBamMm U UX OCyLLECTBIIEHNE HE CBA3aHbl C BbINOSIHEHUEM
Kakux 6bl TO HM BbINo dopmansHocTen™.

FeHeTn4Yecknn martepuman

B cooTeeTcTBMM CO cTaTben 2 KoHeeHUuUU o buonoaudeckom pasHoobpasuu 1992 r. TepMuH
«reHeTUYeCKMI MaTepunany o3HavaeT «tbon maTepman pacTUTENbHOrO, XXUBOTHOTO,
MUKPOOHOro 1 MHOro NPOUCXOXAEHUS, coaepXKalimin PyHKUMOHAmNbHbIE eOUHNLBI
HacneacTBeHHOCTU». Kpome Toro, BbiCKkasblBanoch NpeasioXkeHne 0 Tom, YToObl TEPMUH
«FeHEeTMYECKUIN MaTepuan» NoHMMarncs «kak Matepuan u3 kakoro 6bl To HU BbIno
BG1ONoOrM4eckoro NCTOYHMKA, B KOTOPOM €A4MHULIbI HACNIEACTBEHHOCTI OKa3bIBaOT BIIUSAHME UMK
BLIMOMHSIOT PYHKLMM» °.

FeHeTU4YecKkne pecypcobl

B cootBeTcTBMM CcO cTaThen 2 KoHeeHyuu o buonoaudyeckom pazHoobpasuu 1992 r. TepMuH
«reHeTMYeCcKMe pecypcbl» O3HAYaEeT KrEeHETUYECKMI MaTepuarn, NpeacTaBnAoLLniA
(PaKTMYECKYIO NN NOTEHUMNANBbHYO LLEHHOCTbY.

B ctatbe 1 peweHus Ne 391 AHdckozo coobwecmea om 1996 2. o pexume docmyna K
2eHemu4YeCcKUM pecypcamM OaeTcs LWMPOKOe onpeaeneHne «reHeTUYECKNX pecypcoBy: «BeCb
ouonornyecknin matepmarn, KOTopbl COOEPXKUT FEHETUYECKYHD MHEOPMALNIO, UMEIOLLYIO
pearnbHYyH UM NOTEHUMANbHYI LLEHHOCTbY.

B Moccapun MNMpogoBoNbCTBEHHOM M CENbCKOX03ANCTBEHHON opraHusauum (PAO) no
pbIOONOBCTBY 3TOT TEPMUH ONpPeAENAeTCs Kak «3apoableBas nnasma pacTeHum, XXUBOTHbIX
NN Jpyrux opraHM3MoB, codepKalliasi nofesHble CUMBOSbI, UMetoL e OeNCTBUTENbHOE Unn
noTeHunanbHoe 3HavyeHne. B ogomallHeHHbIX Buaax aTo CyMmmMa BCEX reHeTUYECKMX
KOMBMHaLUMI, NONYYEHHbIX B MPOLEecce 3BOMOLUNY.

B APpYyrnx npaBoBbIX AOKYMEHTaXx Npu CCbifike Ha reHeTu4eckmne pecypcbl UCMNOJ1b3YHOTCA
pa3rnimyHble TEPMUHDI:

68 My6nukaumna BONC «PykoBoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro npaea Y CMEXHbIX Npas,

aAMUWHMCTPaTMBHOE ynpasreHne KoTopbiMn ocyllectenset BOUC, n Moccapuii TEpMUHOB MO aBTOPCKOMY
npaBy U CMEXHbIM NpaBam»’ cTp. 290.

MyHkT 2 cTatbn 5 BepHckon KoHBeHUMW, NyHKT 1 ctatbmn 9 Cornawenua TPUNMC, nyHkT 10 ctaTbm 25
Horosopa BOUC no aBTopckomy npasy u ctatba 20 [JoroBopa BOVMC no ncnonHeHuam n poHorpammam.
Cwm. PykoBoacteo BOUC no goroBopam no aBTOPCKOMY MpaBy Y CMEXHbIM npasam, agMUHUCTPaTUBHOE
ynpaBneHue kotopbiMu ocylectensaet BOUC, un Moccapuit TepMUHOB, OTHOCHLLMXCS K aBTOPCKOMY npasy 1
CMEXHbIM npasam’ cTp. 291.

HokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenums reHeTnyecknx pecypcos B KoHBeHUMM 0 Buonornyeckom
pa3Hoo6pa3sun 1 ee B3aMMOCBSA3b C (OYHKLMOHAMNbHLIM MEXAYHAapPOAHbIM PEXUMOM AOCTYyNa U COBMECTHOIO
Nnonb30BaHUS Bbirogamu), cTp. 8.
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B ctatbe 2 MexdyHapodHoz2o dozoeopa DAO 0 pacmumeribHbIX 2eHEMUYECKUX pecypcax,
ucnonb3yembix 0515 npoussodcmea npodosoribcmausi U 8e0eHUs ceslibckoz2o xossticmea 2001 r.
«pacTuTenbHble rTeHETUYECKNE PEeCYpCbl» 03HAYalT «NoboN MaTepman pacTUTenNbLHOro
NPOUCXOXAEHMS, BKINOYasa penpoayKTUBHbIN 1 BereTaTuBHbIM NOCaf40YHbIN MaTepuan,
coaepXawmnin pyHKLMOHanNbHbIE eANHULIbI HACNeACTBEHHOCTUY.

B ctatbe 2 MexdyHapodHoz20 Kodekca rnosedeHus dnsi cbopa u nepedayu 3apodbiliesol
nna3mbl pacmeHulti PAO (1993 r.) pacTuTenbHblE FTEHETUYECKME PECYPCHI ONpeaensTcs Kak
«penpoayKTUBHLIA UNKW BereTaTMBHbIA NOCaA04YHbIA MaTepuarn pacTeHnny.

B nyHkTe 1 a) ctatbu 2 MexdyHapodHozo rnpoekma ®AQO 1o pacmumersibHbIM U 2eHemu4ecKuM
pecypcam (1983 r.) 3TOT TEPMUH OnNpefenseTcs Kak «penpoayKTUBHbIN UKW BereTaTUBHbIN
NMOCaZo4HbIN MaTepman CneayoLmnx KaTeropuin pacTeHUn: i) NCNosb3yeMble KyNbTUBMPYEMbIE
BMAbl (CopTa) M BHOBb pa3paboTaHHble BUAbI; ii) ycTapeBLune copTa; iii) npuMMTMBHLIE CopTa
(mecTHbIe copTa); iv) AWKME N COPHUKOBLIE BUAObI, MetoLwme 6nmn3koe poacTeo C
KyNbTUBMPOBAHHLIMM BUOAMK; U V) chneumanbHble reHeTndeckne oHapl (BKoYas afnTHbIe
doHAbl M AeNCTBYIOLMNE JIMHUM CENEKLUNOHEPOB N MYTaHThl)». MexayHapoaHbli NPoeKT He
COAEPXKUT CCbINOK Ha «YHKLUNOHANbHbIE €4MHULbI HAaCNEACTBEHHOCTMY.

B opyrux ropuanyeckmx AoKyMeHTax B 06nacTu UHTENNeKkTyanbHom cobCTBEHHOCTM 3TOT
TEPMMH He UCMONb3YyeTcsl, @ UMEeKTCH CCbINKM Ha «Buonornyeckun matepuan». B Jupekmuse
Eeponelickozo coro3a o ripasosoli oxpaHe buomexHornoau4deckux usobpemeHut 1998 r. oH
onpegensieTcs kak «Mmatepuan, CoaepXKallnii reHeTUYeCcKyo MHOpPMaLMIO 1 CNOCOOHbIN Ha
CaMOBOCMPON3BOACTBO U BOCMPOU3BOACTBO B BMONOrMyecKkom cuctemen.

B cootBeTcTBMM ¢ KoOekcom DedeparbHbix ripasun CLUA Guonornyecknin matepman BkovaeT
«martepwvan, cnocobHbIN Ha NPSAMOE UK HENPSIMOE CaMOBOCMPON3BEAEHMNEY.

B cooTtBeTcTBUM CO cTaThben 2 KoHeeHUuUU 0 buonoaudeckom pa3Hoobpasuu 1992 r.,
Buonornyeckne pecypcbl «BKIHOYAKOT reHETUYECKNE PECYPCbI, OPraHn3Mbl UK UX YacTw,
nonynsumMm unu noodble apyrne GoTnYeckne KOMNOHEHTbI 3KOCUCTEM, UMeoLLIME (DaKTUYECKYHO
NN NOTEHUManbHY NOMe3HOCTb UK LLEHHOCTb AN YenoBeyYecTBa.

Hacnegue (kopeHHbIX HapoaoB)

TepMUH «Hacneamne KOpPEeHHbIX HAPOAOBY (M NPOYMX HAPOOOB) UIK «KYNbTYpHOE Hacneave
KOpPEHHbIX Hapo4oB» B LIeSIOM OTHOCUTCS K TOMY, Y4TO onucbkiBaeTcs B [Ipoekme npuHyunos u
PyKoeodsuwux yKkasaHul rno oxpaHe Hacriedusi KopeHHbIXx Hapodos 2000 r., paspaboTaHHOM
Mpencepatenem-goknag4mkom NogkomMmccum nNo NOOLPEHMIO U 3aLLmTe Npas Yenoseka
r-xomn Qpukon-NpaH faac. B nyHkTax 12, 13 n 14 PykoBOoAsLWMX yKka3aHWI cOaepX)aTcs
onpeaeneHus.

MyHkT 12 rnacut: «Hacnegue KOpeHHbIX HAPOAOB HOCUT KONMEKTMBHbIN XapaKkTep 1 COCTOUT U3
BCEX OOBEKTOB, AOCTONPMMEYaTeNbHbIX MECT U 3HaHUI, B TOM YNCIE SA3bIKOB, OCHOBHbIE
CBOWICTBA WM UCNOSb30BaHME KOTOPbIX NepeaeTcsi 3 NOKONEHNUsI B MOKOMEHNE 1 KOTopble
paccMaTpuBalOTCS Kak HepaspblBHO CBA3aHHbIE C onpeaeneHHbIM HapoaoM Nnbo ero
TeppuTopren TpaguunMoHHOro NPUpPOAONoNb30BaHNs. Hacnegme KOpeHHbIX HApPOA4OB Takke
BKItO4aeT 00BbEKTLI, AOCTONpMMeYaTernbHble MECTA, 3HAHUSA, a Takke NuTepaTypHble Unu
Xy[AOXECTBEHHbIE NPOM3BEAEHNSA STUX HAPOAOB, KOTOPbIE MOTYT ObITb CO34aHbl UM BHOBb
obHapyxeHbl B bygyLuem Ha ocHOBe ux Hacnegusy». NyHkT 13 rmacut: «Hacnegme KopeHHbIX
HapoJoB BKIHOYAET BCE ABWKUMbIE KyNbTYPHbIE LLEHHOCTW, KOTOPbIE onpeaeneHbl B
cooTBeTcTBYOWMX KOHBeHUMAX KOHECKO; Bce B1abl nuTepaTypHbIX UK Xy40KECTBEHHbIX
Npou3BeAEHNI, TAKNX KaK My3blKka, TaHLbl, MECHU, LEPEMOHUN, CUMBOSbI U 3HAKW,
NOBECTBOBATESIbHbIE N MO3TUYECKNE NPOU3BEAEHUS, a TaKkKe BCe (DOPMbl AOKYMEHTMPOBAHWS,



WIPO/GRTKF/IC/23/INF/8
MpunoxeHwue, cTp. 21

npyvHagnexawue KOpeHHbIM Hapogam Uiy BbIMOSTHEHHbIE UMK, BCE BUAbI HAYy4YHbIX,
CeNbCKOXO3ANCTBEHHbIX, TEXHUYECKUX, MEONLMHCKNX, SKONOMMYECKUX 3HAHWUI U 3HAHUN,
CBsA3aHHbIX ¢ BopasHoobpasmnem, BKYasa MHHOBALMM HA OCHOBE 3TUX 3HAHUN, KyNbTypHbIE
copTa, NekapCcTBeHHbIe CpeacTBa U MeaukameHTbl 1 BUAbl UICNOMb3oBaHWs riopbl U dayHbl;
HeBWKUMbIE KYNbTYpPHbIE LLEHHOCTU, Takne KakK CBSILLEHHbIE MecTa KynbTYpPHOro, MpUPOAHOro n
NCTOPUYECKOro 3HA4YEHUsI U MecTa 3axopoHeHun». TyHKT 14 rnacut: «Kaxabli aneMeHT
Hacnegus KOpeHHbIX HapogoB MMeeT BnagesnbLes, KOTOPbIMU MOTYT SABASTLCA Hapo B LiENomMm,
oTAenbHasi ceMbs UNK KnaH, o6beanHeHne unu obwmHa, nNMbo oTaenbHbIE NUua, KoTopble
npownu cneunansHoe oby4yeHne unm nHMLMaUmo Ang Toro, YTobbl BbICTyNaTh B Ka4ecTBe
Takoro poga xpaHutenen. Bnagensubl Hacrneans AoSMKHbI onNpeaensiTbCa B COOTBETCTBUN C
o6bl4asmMu, 3aKOHaMM 1 NPaKTUKOM CaMMX KOPEHHbIX HapoaoBy. B uensix HacTtoawmx
PykoBoasLNX yka3aHUN «KyNbTypHOE Hacneame KOpeHHbIX HapoAoBy O3Ha4YaeT BCe OOBLEKTHI,
CO3[aHHble, BOMNSOLLEHHbIE U NPON3BEAEHHbIE Kak B MaTepuanbHON, Tak U B HeMaTepuanbHOn
dopme, KOTOpble COCTOAT U3 XapaKTEePHbIX ANIEMEHTOB KyNbTypbl KOPEHHOro HapoAa u KoTopble
pa3pabaTbIBalOTCA U COXPaAHAOTCS 3TUM HapogoM NMbo oTAeNbHbIMU ero NpeacTaBuTeNsaMHU,
€Cnv Npou3BefeHne oTpaxaeT TPaaULMOHHbIE BblpaXXeHusa 3Toro Hapoga B obnactu
nuTepaTypbl, Xy0XXeCTBEHHOro TBOPYECTBA UMW HayKn. Takue co3aaHHble, BONMOLLEHHbIE U
npou3BedeHHble 06bEeKTbI BKMOYAOT NPakTUKy, BOCNPOU3BEAEHNE, BbIpaXEHME, a TaKkKe
WHCTPYMEHTbI, 00BEKTLI, apTedakTbl, JoCToNpMMeYaTerbHble MecTa 1 CBA3aHHbIE C HUMU
KyNbTYpHblE NPOCTPaHCTBA, KOTOPbIE NPU3HaHbI KOPEHHBIMU HAapoA4aMU N OTAENbHBIMU NX
NpeacTaBUTENAMU KakK 4acTb UX KyNbTypHOro Hacnegms. OHKM Takke BKYAKT 3HaHWS,
BO3HMKalOLLME B pesynbTaTe UHTeNNeKTyansHOM U MHTYUTUBHOW AeATENbHOCTU B
TpaguULUOHHOM KOHTEKCTE, B TOM YMUCHEe HOY-Xay, HaBblkW, MHHOBaL MKW, NPaKTUKa U NO3HaHWS,
COCTaBnsAOLWMNE YaCTb CUCTEM TPAAULMNOHHLIX 3HAHUI, a TakXKe 3HaHWUA, BONMOLLEHHbIE B
TPaAMLMOHHBIX YKNadax XU3HW KOPEHHOro Hapoda v cogepxalynecs B KoanmumpoBaHHbIX
cucTemax 3HaHuK, KoTopble NepeaarnTcs 13 NoKoNeHus B nokoneHune. KyneTypHoe Hacnegue,
nepegaBaemMoe 13 NoKoNeHus B NOKONeHne, NOCTOSHHO BOCCO34aeTCa KOPEHHbIMU Hapodamu B
KayecTBe peakuuu Ha U3MEHEHUs, NpousoLlewmne B Ux cpeae, 1 B3aMMocBA3n ¢ NpUpoaon 1
COBCTBEHHOW NCTOPUEN, YTO (POPMUPYET Y HUX OLLyLLIEHME CaMODbLITHOCTU 1
npeemcTBeHHOCTH' .

KOpeHHble M MeCTHble OOLUMUHDI

TepMUH «KOPEHHbIE U MECTHbIE OBLLMHBI» ABNAETCS NPEAMETOM LLUMPOKOTO 06CYXAEHUS 1
nccnegoBaHns. YHMBEPCANbHOro, CTaHAAPTHOrO onpeaeneHnsa TePMnHa «KOPEHHbIE U
MECTHbIE OOLLMHbI» HE CyLLeCTBYET. OTOT TEPMUH ucnonbdyeTtcd B KoHeeHUUU O
buosnoauvyeckom pasHoobpasuu 1992 r. Hanpumep, ctatbs 8(j) onpegensiet, 4yto «Kaxaasa
HorosapuBatowwasacs CTopoHa, HAaCKOMNbKO 3TO BO3MOXHO U LenecoobpasHo:

(j) B COOTBETCTBMM CO CBOMM HaLMOHarbHbIM 3aKOHOAATENbCTBOM O00ecneynBaeT yBaxeHue,
COXpaHeHne 1 nogaepxaHne 3HaHUIN, HOBOBBEAEHUI U NPAKTUKM KOPEHHBIX U MECTHbIX OBOLLMH,
oTpaxatoLmx TPagULMOHHbIA 06pa3s XN3HU, KOTOPbIE UMEIOT 3HAYEHME OJ11 COXPAHEHUS 1
YCTONYMBOrO UCMNONb30BaHMS BMONorn4yeckoro pasHoobpasus, cnocobcTayeT nx 6onee
LUIMPOKOMY MPUMEHEHMIO C 0A00PEHNST U NPU y4aCcTUN HOCUTENEN TakMX 3HaHUN, HOBOBBEOEHWN
N NPaKTUKK, a TakKe NooLpseT COBMECTHOE NOSb30BaHWE Ha CnpaBeanvBON OCHOBE BbIrogamu,
BbITEKAOLUMWN N3 NMPUMEHEHMWS TAaKUX 3HAHWUIA, HOBOBBEAEHWUI U NPAKTUKK; ...». TOT e cambli
TEPMUH Ucnornb3yeTca B Hazolickom ripomokorie peayrnuposaHust docmyrna K 2eHemu4ecKum
pecypcam U CO8MeCMHO20 UCIMOb308aHUs Ha cripagednueoll U pasHoU OCHOBE 8bI200 om UX
npumeHeHusi K KoHeeHyuu o buonosudeckom pasHoobpasuu (2010 r.).

& «HopMoTBOpYECTBO: NPUOPUTETHLIE HANPaBIeHUs ByayLell HOpMOTBOPYECKOo AesTenbHocTU. O630p

NPOEeKTa NPUHLMIMOB 1 PYKOBOAALLMX YKa3aHWil N0 OXpaHe Hacneamst KOpeHHbIX HapoaoB», pPabounin LOKYMEHT,
npeactaenenHbin Mo3o NMokota n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 ntoHa 2006 .
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B KoHBeHuuun o 6uonornyeckom pasHoobpasum 1992 r. TepMUH «KOPEHHbIE N MECTHbIE
OBLMHBI» NCNONb3YeTCHa NPU NPU3HaHUN OBLLMH, KOTOPbIE MMEIOT AaBHIOK CBA3b C 3eMNAMN U
BOJAMM, Ha KOTOPbIX OHW NMPOXWBAIOT MK KOTOPLIMU MOMb3YTCA» 2. MecTHble 0BLLMHLI MOTYT
ObITb ONpeaeneHbl Kak «kHaceneHne oOTAeNbHOro 3KONOrM4YeCcKoro pamoHa, Ybe CyLecTBOBaHUe
MOMHOCTBIO NN YaCTUYHO HanNpPsaMyo 3aBUCUT OT BruopasHoobpasns panoHa v ToBapoB W yCryr
9KOCUCTEMbI M KOTOpPOE B pe3ynbTaTe 3ToM 3aBUCUMOCTU paspaboTano unu npuobperno
TPaAMLMOHHbIE 3HAHWS, BKMoYasa doepmMepoB, pbiboNnoBOB, CKOTOBOAOB, OOMTaTENEN NECOB U

ap.»".

TepMUH «MeCTHble 0BLLMHBI» UCNOMNb3yeTcs B AOKYMeHTax «Bknag cTpaH-eAVHOMbILMEHHUL, B
NPOEKT CTaTel MO OXpaHe TPaaULMOHHLIX BbipaxeHun kynbTypbl» (WIPO/GRTKF/IC/19/9) n
«Bknap cTpaH-e4MHOMBILLMEHHNL, B MPOEKT CTaTeN N0 OXpPaHe TPAAULMOHHBIX 3HAHWUAY»
(WIPO/GRTKF/IC/19/1). NyHKT 2 cTaTbk 2 060MX AOKYMEHTOB rnacut: «B uensx HacTodwen
CcTaTbV TEPMUH KMECTHble OOLMHbI» BKNtoYaeT Nntobyto Knaccudukaumo coumanbHOm 1
KynbTYpHON caMOOLITHOCTW rocyaapcTBa-yneHa, Kotopas onpegeneHa BHyTPEHHUM
3aKOHO4ATENbCTBOMY.

OTOT TepMuUH Takke ucnonesyetca B MexdyHapoOHom dozosope 1po0o8osibcmeeHHOU U
cenbcKoxossticmeeHHoU opaaHusauuu (DAO) o ceHemu4YecKkux pecypcax pacmeHut 0rs
rnpouseodcmea npodososibCmeusi U 8e0eHUs CerlbCko20o xo3sticmea. NyHKT 1 ctatbhn 5
onpegengdeT, uyto «Kaxaaa JorosapuBatowiasicsd CTOpoHa ... B YaCTHOCTW, B HaaNexalmx
cnyyasx: ... (d) cogencteyeT coxpaHeHuto in-situ AMKux opM KyNbTYPHBIX pacTEHUI U ANKUX
pacTeHun Ans Npon3BoACcTBa NPOAOBOMLCTBUSA, B TOM YKCNE B OXPaHSEMbIX paioHax nyTem
noadepkk1, cpeam NPoYero, yCUmm KOPEHHbIX U MECTHbBIX OBLLUMH...». TEPMUH «MECTHbIE U
KOpeHHble 06LUHbI» ncnonb3yeTca B nyHKTe 1 ctatem 9: «[JoroBapusatowmecs CTOPOHbI
MPU3HaIOT TOT OFPOMHbIV BKNad, KOTOPbIA BHOCAT M ByAyT Bripeab BHOCUTb B COXpaHEeHue 1
pasBUTNE FrEHETUYECKUX PECYPCOB pacTEeHWU, KOTOpble COCTaBNAT OCHOBY 4115 NPOM3BOACTBA
NPOAOBONBLCTBMSA U CENbCKOXO3ANCTBEHHOM NPOAYKLMM BO BCEM MUPE, MECTHbIE U KOPEHHbIE
06LWUHBI M epmepbl BCEX PETMOHOB MUpA...». TE€PMUH «KMECTHble OOLLMHbI» UCMOMb3yeTcs B
nyHkTe 1 ctatbn 5: «Kaxgasa Jorosapusatowasica CTopoHa, B YaCTHOCTU, B Hagnexawmnx
cny4vasx: (C) okasblBaeT COAENCTBME UIM NOAOEPXKKY YCUITMAM (PEPMEPOB M MECTHbIX OBLLIMH,
HanpaBneHHbIM Ha pauMoHanbHOE NCMOMb30BaHNE N COXPaHEHME B XO3AWCTBAX MX
pacTUTENbHbIX FEHETUYECKMX PECYPCOB AN NPON3BOACTBA NPOAOBONLCTBUSA U BeAeHUS
CEeNbCKOro X03sINCTBA....».

B opyrux ropuanyeckmx AOKyMeHTax UCMorb3yloTca Apyrne TeEpMUHbIL: TEPMUH «MECTHas unu
TpaauumnoHHas obLunHay ncnonbayetcst B C8akornmyHOCKOM rpomokosie 0b oxpaHe
mpaduyUOHHbIX 3HaHUU U 8bipaxeHuti ¢ponbknopa (2010 r.) AdpprkaHCKOM permoHanbHom
opraHu3auumm uHtennektyansHon cobctseHHocTn (APOUC). TMyHKT 1 cTaThu 2 onpegenser,
4TO «0bwWUHa», ecriu 3mo r0380751em KOHMeKcm, gkrtodyaem 8 cebss MecmHyro unu
mpaduyUOHHY OBLUUHY» .

B ctatbe 1 peweHus Ne 391 AHdckozo coobuwecmea om 1996 2. o pexxume docmyna K
2eHemu4eckum pecypcam 1996 r. TEpMUH «KOpEHHOEe, adbpo-aMepPUKaHCKOe U MeCcTHoe
coobLecTBO» onpeaenseTca Kak «rpynna niogen, Ysu coynanbHble, KynbTypHbIE U
SKOHOMWYECKNE YCMOBUSA OTNINYAIOT €e O APYrMX CEKTOPOB HaLMOHanNbHoOM obLwMHbLI, KoTopas
pernamMeHTMpyeTcs NOMIHOCTBLIO UMM YacTUYHO ee COBCTBEHHBIMU 0OblYasasMMN NNK TPaaNLMAMNU,
nnbo cneumanbHbIM 3aKOHOAATENBLCTBOM, M KOTOpasi HE3aBMCMMO OT ee NPaBOBOro crtaTyca
COXpaHsieT CBOM COBCTBEHHbIE COLMarnbHble, 3KOHOMUYECKME, KyNbTYPHbIE U NONUTUYECKNE
MHCTUTYTbI, MO0 KX YacTby.

72 MoHATME «MECTHbIe OBLLMHBIY, CnpaBo4Hasi I'Iy6J'IMKaLI,VIF|, nogrotoBneHHast Cekpetapmatom NocTostHHOro

hopyma no Bonpocam KOpeHHbIX HapoaoB Ans CemuHapa aKCnepToB MO pasyKpynHEHWUIO AaHHbIX
(PF11/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.
7 Cwm. CneumnanbHbii npaktukym KOHEM-KBP, UNEP/CBD/WG8J/4/INF/18, cTp. 2.



WIPO/GRTKF/IC/23/INF/8
MpunoxeHwue, cTp. 23

B ctaTbe 7.11l BpemeHHOro sakoHogaTesnbHoro akta bpasunun, Ne 2,186-16 ot 23 aBrycrta
2001 r. «mecTHas obLKnHaY» onpenensaeTcs kak «rpynna Jtogen, BKItoYasd NOTOMKOB YJIEHOB
o6wuH Knnomoby, otnuyatowasca CBOMMU KynbTYPHBIMW YCITOBUAMMW, KOTOpasi TPaAULNOHHO
OpraHM3oBaHa Ha NPOTSHKEHUN NOCNEeA0BaTENbHbIX MOKONIEHUN U UMEET CBOUN COBCTBEHHbIE
oOblyan, coxpaHsasi CBOM COLMaNbHO-3KOHOMUYECKNE UHCTUTYThI».

NcKoHHbIe 3HaHuA

NCKOHHBIMW 3HAHUAMU SBNSAOTCA 3HAHUS, HOCUTENSAMW U NONb30BaTENSIMU KOTOPbIX SABMSOTCS
«KOPEHHbIe» OOLUHBI, Hapoabl U HaLMK. B Takol TpakToOBKE «UCKOHHbIE 3HAHWUS» O3HaYalT
TPaAULUMOHHbIE 3HAHWUSI KOPEHHbIX HapoaoB. Taknm 06pa3oM, MCKOHHbIE 3HAHUS BXOOAT B
KaTeropuio TpaanUMOHHBLIX 3HAHUI, MPU 3TOM TPaAWULIMOHHbIE 3HAHWS He 06A3aTeNbHO
ABMSAOTCA UCKOHHbIMU. O4HAKO 3TOT TEPMUH Takke UCMoNb3yeTcs Anst 0603HaYEeHMs 3HAHUA,
KOTopble camu Nno cebe ABNAKTCA «MCKOHHBbIMUY. B Takoil TpakToBKe TepMUHbI « TPAAULIMOHHBIE
3HaHWS» U KUCKOHHbIE 3HAHWS» MOTYT BbICTYNAaTh KakK B3auMo3ameHsieMble’”.

KopeHHble Hapoabl

TepMUH «KOpeHHble Hapoabl» ABNAETCA NPEAMETOM LUMPOKOro 06CY)XAEeHMS 1 UCCreaoBaHUs.
YHuBepcanbHoro, CTaHAapTHOrO ONpeaeneHunst 3Toro TepMnHa He CyLLLecTBYeT.

Leknapayus OpeaaHusauuu O6beduHeHHbIX Hauutli o npasax kopeHHbIx Hapodos 2007 r.
NPU3HaeT paBHble NpaBa YenoBeka KOPeHHbIX HapoaoB ObiTb CBOGOAHLIMU OT KYNbTYPHOWN
ANCKPUMUHALMM U CTPEMUTBLCS COAENCTBOBATL B3AUMHOMY YBaXXEHUIO U FaPMOHUYHBIM
OTHOLLUEHUSAM MEXAY KOPEHHbIMU Hapogamu 1 rocygapcteamu. OgHaKo B HEW OTCYTCTBYET
onpegeneHne «KOPEHHbIX HapOaoBY.

OnuncaHne NOHATUS «KOPEHHble» B ViccneaoBaHum npobrembl AUCKPUMUHALUN B OTHOLLIEHUN
KOPEHHOro HaceneHusl, NoAroTOBNEHHOM creLmanbHbIM AoKnag4nukomM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpmBaeTcs MHOrMMU KOPEHHBIMW HapoaaMu U UX NpeacTaBUTENbCKUMU
opraHu3auvamMmn B Ka4ecTBe npuemremoro paboyero onpeaenenuns. B naHHom WccnemosaHum
KOPEHHbIE OOLLMHbI, HAPOAbI M HALUM NOHMMAaKTCH KaK «Te, KOTOPbIe, UMEst UCTOPUYECKYHO
NpPeemMcTBEHHOCTb C 06LecTBamMu, KOTOPbIE pa3BUMBanMCb Ha UX TEPPUTOPUSIX A0 nepuoaa
3aBOEBaHUS U KOMNOHU3aLMM, CHMTAIOT ce0s OTNMYHBIMU OT APYrUX CEKTOPOB 06LLECTB, KOTOpble
B HacTosILLiee BpeMsi FOCNoACTBYIOT B 3TUX CTpaHaxX Unn nx yactsix. OHM cocTaBnsoT B
HacTosiLee BpeMsi He JOMUHUPYIOLLME CEKTOPbI 06LEeCTBa U MNOSHbI PELUMMOCTU COXPaHSITb,
pa3BuBaTb U NepeaaBaTtb OyAyLIMM NOKONEHUSIM CBON UCKOHHbIE TEPPUTOPUM U CBOIO
3THMYECKYI0 CaMOObITHOCTb B KAYECTBE OCHOBbI A1 MPOAOIKEHUS] CBOErO CYLLECTBOBAHUS Kak
HapoaoB, B COOTBETCTBMM CO CBOMM COBCTBEHHbLIMU KYNbTYPHLIMU OCOBEHHOCTAMMU,
coumanbHbIMU UHCTUTYTaMK U NPaABOBbLIMU CUCTEMaMMY.

Cratbsa 1 KoHseHumn MOT 0 KOpeHHbIX Hapoaax U Hapogax, BeayLmnx nnemeHHomn obpas
XM3HM B HE3ABUCUMBbIX CTpaHax, rnacut, 4to KoHBeHUus pacnpocTpaHsaeTcs:

«(a) Ha Hapogbl, BegyLume nnemMeHHou obpas XXM3HM B HE3aBUCUMbIX CTpaHax, couuarnbHble,
KyNbTYPHbIE M SKOHOMUYECKME YCIOBUS KOTOPbIX OTNINYAIOT UX OT APYIUX rpynn HaunoHanbHOro
coobLlecTBa 1 NONOXEHNEe KOTOPbIX PerynmpyeTcs NOMIHOCTLIO MW YaCTUYHO KX
CcOGCTBEHHBIMM OBbIYasiMU UMK TPaAAULMSMU, UMK CnelmanbHbIM 3aKOHOAATENbCTBOM;

™ Cm. OTuet BOWC 0 muccusix no YCTaHOBMNEHUIO (HAKTOB, KACalOLLMXCS UHTEMMNEKTYyanbHoM COGCTBEHHOCTM U

TpaguUMOHHbIX 3HaHWU (1998-1999 rr.), o3arnaBneHHbI «HyxXabl M YastHUSA HOCUTEeNen TpPaaNLMOHHbBIX 3HaHWUI
B 00nacTu MHTeNNeKTyanbHon cobCTBEHHOCTMY, CTp. 23. CM. Takke CnNMCOK 1 KpaTKoe TEXHUYECKoe
NOSICHEHNE Pa3NUYHbIX OPM, B KOTOPbLIX MOXHO HanTK TpaguumoHHble 3HaHus (WIPO/GRTKF/IC/17/INF/9),
nyHKT 41 MNpunoxeHus.
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(b) Ha Hapoabl B HE3aBMCUMbIX CTpaHax, KOTopble paccMaTpUBaOTCS Kak KOPEeHHbIe BBUAY
TOrO, YTO OHU SBMSAOTCSA NOTOMKaMM TEX, KTO HAcensis cTpaHy unu reorpadguyeckyto obnactb,
4acTblo KOTOPOW SIBNSIETCS AaHHas CTpaHa, B Nepuo ee 3aBOEBaHUS U KONOHU3aLUum Unu B
nepuopn yCTaHOBMEHMUS CYLLECTBYIOLLUMX rOCYA4apCTBEHHbIX FpaHuL, U KOTopble, He3aBUCUMO OT
MX NPaBOBOIo MOSIOXEHWS!, COXPaHSIIOT HEKOTOPbIE UMM BCE CBOM COLMarnbHble, 3KOHOMUYEeckme,
KyNbTyPHbIE N NONUTUYECKNE UHCTUTYThI» .

B Cnuncke cokpauleHnunin un rmoccapumn TepmmHoB Mporpammel OOH no okpyxatowlen cpege
(FOHEI) copepxunTca crnepytollee onpeaeneHme «KKOpeHHOro Hapoga/HapoaoB»:
«YHMBEpCanbHOro, CTaHa4apTHOrO onpeAeneHns 3Toro TepMmHa He cyuecTtsyeT. OBbIYHO
CUMTAETCH, YTO ATOT TEPMMUH BKIOYAET YNEHOB KyNbTYPHbLIX FPYMN U UX NOTOMKOB, KOTOpPbIE
MMEKT UCTOPUYECKYHO MPEEMCTBEHHOCTb UK CBSA3b C ONpPeAeneHHbIM PETMOHOM UMK YacTAMM
pervoHa, KoTopble HacensaT UK paHee Hacensanu 3ToT PErvoH 40 ero nocneayLlen
KONOHM3auun nunun 3axeaTta NMbo Hapsay C APYrMMU KynbTYpPHbIMUK rpynnamMmn B Xoae
hOpMMPOBaHUS HALMOHANBHOIrO rocygapcTBa, NMMbo NPOXMBanyM HE3aBUCMMO U BbInK No
GonbLuer YacTn N30NMpPOBaHbl OT BAINSIHUSA YTBEPXXAAEMOrO HaLMOHaNbHbIM roCy4apCcTBOM
PYKOBOACTBA, M KOTOPbIE B 3TUX YCINOBUAX COXPaHUIK, NO MEHbLUEN Mepe YaCTUYHO, CBOU
cneumguyeckme A3blKoBble, KyrbTYpHbIE U COLManbHble/OpraHn3aLMoOHHbIE 0COBEHHOCTU U 3a
CYET 3TOr0 COXPaHAT HEKOTOPYH 060COBNEHHOCTb OT OKPY>KAKOLLEro HaceneHms n
AOMUHMPYIOLLEN KyNbTypbl HALWOHANbHOMO rocyaapcTBa. TEpMUH Takke BKITHOYAEeT Hapoabl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HapoAaMm, U Te, KOTOPbIX ApYyrve rpynnbl NPU3HaKT
TakoBbIMU» °.

BceMupHbIi GaHK Ucnonb3yeT TEPMUH «KOPEHHbIE HAapoabl» B LUMPOKOM CMbICIe Ans
0603Ha4YeHNs1 OTAENbHbIX rPYMM, KOTOPbIE B TOW UM UHOW CTEMEHM OTBEYaloT CneayoLmm
XapaKTepucTMKaM:

(i) camompeHTUMKALUA B KAYECTBE YNEHOB 0COBOM KOPEHHON KyNbTYPHON rpynbl 1
NpPU3HaHVe oCTanbHbIMWU UX NPUHAANEXHOCTU K 3TOW rpynne;

(i)  3aBMCUMOCTb rpynnbl OT apeana obuTaHus ¢ YeTKUMK reorpadmnyeckumm
XapakTepucTMKkamu Unm NCKOHHON TEPPUTOPUN B panoHe OCYLLLECTBMEHMS NPOEKTa, a Takke oT
NPUPOAHbIX PECYPCOB, KOTOPbIE CBA3aHbl C 3TUM apearnioM obuTaHusa 1 TepputTopuen;

(iii)  Hanmuune KynNbTYPHbIX, SKOHOMUYECKMX UMN MOSNIUTUYECKUX UHCTUTYTOB, OCHOBaHHbIX Ha
obblyasix 1 OTNNYAIOLLUXCSt OT COOTBETCTBYIOLUMX MHCTUTYTOB JOMUHMPYOLLEro obLiecTsa u
KynbTypbl; ©

(iv) Hanmume cobCTBEHHOrO A3blka, KOTOPLIN HEPEeaKO OTNMYaETCs OT oULManbHOro sA3blka
[@HHOW CTpaHbl UMK pervoHa’ .

Monutuka MOCP B oTHOLWEHUN PaboThbl C KOPEHHBIMU Hapogamu, paspaboTaHHas
MexayHapoaHbIM (POHAOM CenbCKOX03AanCcTBEeHHOro pa3suTtus (MPCP), rmacut, 4to «B
COOTBETCTBUM C MEXOYHaApPOa4HOM npa|<T|/||<0|7|78 n B uenax Hactoswen nonutukn, MOCP byaet

& Cratba 1 KoHuBeHuun MOT Ne169 o kopeHHbIX HapoAax U Hapoaax, BeAyLiMX NieMeHHoh obpas uU3Hu B

HEe3aBUCUMBbIX CTPaHax.
Cnuncok cokpalleHnnii u rmoccapuii TepmumHoB KOHET, goctynHbin Ha:
http://www.unep.org/dec/onlinemanual/Resources/Glossary/tabid/69/Default.aspx

Cwm. OnepaumoHHas nonutuka 4.10 «KopeHHble Hapoabl», BceMupHbli 6aHk, 2005 r.; [PkoH XeHpPUKCEeH:
OcHoBHble npuHUunbl peanusaunn KonseHumn MOT Ne169, 2008 r.

[daHHasa cHocka siBnseTcs YacTbio onpeaeneHus] KouseHuma MexayHapoaHou opraHmM3aumy Tpyaa o
KOpEHHbIX HapoAax U Hapodax, BeayLux nremMeHHon obpas x13Hu B He3aBMCUMMbIX cTpaHax, 1989 r. (Ne169),
Oeknapauns OOH o npaBax kopeHHbIX Hapogos 2007 r., Pykosogswme npuHumnel FTOOHBP, kacatowmecs
BOMPOCOB KOPEHHbIX Hapoaos, 2008 r., MocTosHHbIN dhopym OOH no Bonpocam KOPeHHbIX HapodoB (rpu
3koHoMm4yeckom n CoumansHom CoBeTe), MexydpexaeHdeckas rpynna nogaepkku no BonpocamM KOPEHHbIX

[Footnote continued on next page]

76

77

78



WIPO/GRTKF/IC/23/INF/8
MpunoxeHwue, cTp. 25

ncnonb3oBaTth paboyee onpeaeneHne KOPeHHbIX HapOaoB, OCHOBAHHOE Ha CrieayoLLmX
KpUTEpUAX:

. Gonee paHHee NoO BpeMeHW 3aceneHne 1 NCrnonb3oBaHne onpeaeneHHon TeppuTopun;

. [0GPOBONBLHOE YBEKOBEYMBAHME KYIbTYPHBLIX OCOGEHHOCTEN, KOTOPbLIE MOTYT BKIHOYATb
TaKue acnekTbl, Kak S3blK, coLnanbHas opraHnsauns, penurust U AyXoBHble LEHHOCTU, PEXUMbI
NPON3BOACTBA, 3aKOHbI U UHCTUTYThI;

° CaMOVID,eHTI/I(bVIKaLlI/IH, a TakKXe npusHaHue apyrmmMmm rpynnamm mnm rocyaapCtBe€HHbIMU
opraHamun B Ka4ecTtBe OTAENbHOM 06LLI,HOCTI/I nogen; n
° OnbIT CyweCcTBOBaHUA B YCITOBUAX I'IOpa6OLIJ,eHVIFI, MapruHanmnsauum, nmieHunaA

COBCTBEHHOCTY, U30MSLMM MU AUCKPUMUHALIMNY» >

B paspabotaHHon MNporpammont OOH no okpyxatowen cpege (FOHEM) Monutuke B OTHOLIEHUN
paboThl C KOPeHHLIMKU HapoaamMn®® roBOPUTCS O TOM, YTO: «...(a) KOPEHHbIE Hapoabl, Kak
npaBuno, NPOXMBaOT Ha MCKOHHOW TEPPUTOPUMN C YETKUMM reorpadomyeckumm
XapakTepucTukamm (MNn CoOXpaHaT 3aBUCUMOCTL OT Hee); (b) Ha cBoern TeppuTopun 06bIYHO
COXPaHSIIOT 0coOble KyNbTYpPHbIE, 3KOHOMUYECKNE UMNWN NOSNTIUTUYECKME UHCTUTYTLI; (C) 0BbIMHO
CTPEMSATCSA K COXPAHEHMIO KyIbTYPHbIX, reorpacnyeckmx n MHCTUTYLMOHANbHbIX OCOOEHHOCTEN,
a He K NofHOM accuMunaummn B HaumMoHanbsHoM obuwectse; 1 (d) oTHocAaT cebsi K KOpEeHHbIM
Hapo4am unu Hapogam, Be4yLUnm ninemMeHHon obpas XU3HW.

HecmoTps Ha Hanuune oGLLMX XapakTepUCTUK, He CYLLLECTBYET eAUHOro O6LLENPU3HaHHOrO
onpeaeneHns KOpeHHbIX HAapo4oB, KOTOpPOoe OTpa3uo Gbl Bce pa3Hoobpasne aTUX HapOoaoB.
Kak npaBuno, B kayecTBe OCHOBOMOAratoLLEero Kputepus Ans onpeaeneHms Toro, AsBNsATCS Nn
TE UNW UHbIE TPYNMbl KOPEHHBIMU UNW BeOyLUMK NIIeMEHHOK 0bpas XM3HKU, paccMaTpuBaeTcs
NX camMonaeHTUdUKaLMSA B Ka4ecTBe KOPEHHOro Hapoda Unv Hapoaa, BeayLero nieMeHHowm
06pa3 X13HW, Hapsaay C TakMMK OPYrMMU XapakTepucTukaMu, Kak s3blk U reorpaduyeckoe
NOJIOXKEeHNEe N CoCpeaoTOYEHME.

B 3akoHe lNepy Ne 27811 «O BBEOESHUM peXMMa OXPaHbl KOMNNEKTUBHBLIX 3HAHUA KOPEHHbIX
HapoJoB, NOMyYEHHbIX MOCPEACTBOM UCMONb30BaHMsA BUONOrMYecKknx pecypcoB» oOT 24 nons
2002 r. «kopeHHblEe HApOAbl» ONpeaenstTca Kak «abopureHsl, obnagarowme npaBamu,
KOTOpble CyLLecTBOBanNu! 4o obpaszoBaHUs NepyaHCKOro rocygapcraa, COXpaHSoLLne CBO
COBCTBEHHYIO KyNbTypy, 3aHNMAaOLLNE KOHKPETHYIO TEPPUTOPUIO U NpU3HatoLne cebs
TakoBbIMU. K HMM OTHOCATCA Hapoabl B AOOPOBONBHON U30MNALMM UK TE, C KOTOPbIMU He
YCTaHOBIEHbI KOHTAKTbI, @ TaKKe CeNbCKMe U KOPEeHHbIE OOLLNHBI. TEPMUH KKOPEHHbIE»
OXBaTbIBAET M MOXET ObITb MCMOMb30BaH B KAYECTBE CUHOHMMA CINOB «abopuUreHHbIeY,
«TPaAVLMOHHbBIE», KATHUYECKMEY, «KNPEAKOBbLIEY», KMCKOHHbIE» UMK APYro opMbl MOAO0GHbIX
CnoB».

Ewe ogHMM TepMUHOM sIBRiSieTCsl TEPMUH «abopureHHble». Okcdopackuii cnoeapb onpegenset
TepMuH «abopureHHble» Kak (1) «[...] 10du, pacmeHus u xueomHbie: obumarowue unu
cywecmsyrowjue Ha 3emse ¢ OpesHeliluux 8peMeH; CMmMpPO20 UCKOHHbIE, KOPeHHbIey»; (2) «[...]
Hacesigewue cmpaHy umnu 3aHumaswue ee 0o npuxoda esponelicKux KOJIOHUCMO8 U MeX, K020
OHU ripusesniu ¢ cobol»; u (3) «[...] umerowue omHoweHue K abopueseHam Agcmparnuu unu ux
A3blKaM, TuUbO xapakmepHbIe Onsl HUX.

[Footnote continued from previous page]

Hapogos u NnaH gevictBun OOH ansi BToporo MexxayHapoaHOro AecATUNeTUS KOPEHHbIX HapogoB Mupa (CM.
MpunoxeHne I). Te xe kputepun ncnonbsytotcs PAO B ee NONUTUKE B OTHOLLEHUM KOPEHHbBIX HAPOA0B U
HapoAoB, BeAyLLMX NNeMeHHOW 06pas Xn3Hn (4OoCTynHa no agpecy:
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf)

HocTynHo no agpecy: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf

HocTynHo no agpecy:

http://www.hreoc.gov.au/social_justice/conference/engaging communities/unpan021101.pdf
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B ctatbe 35 KoHcTutyuumn KaHagbl otmedaeTcs, 4To «[...] KopeHHbie HapoObi KaHadkbl
ekrodarom uHdelues, uHyumos u memucoe KaHadbr». B 1996 r. KaHagckast Koponesckas
KOMMCCUSA NO KOPEHHLIM HApPOA4aM CaMOCTOATENBHO OMNpeaenuna CBOK LeneByto rpynny
cnegylwnm obpasoMm: «... op2aHU4ecKue noaumuyYecKue U KynbmypHbie obpa3osaHus,
Komopble Ucmopu4ecKu 80CX005iM K KOPeHHbIM HapoOam CesepHOoU AMEPUKU ...».

KopeHHbIMK SIBNSitOTCS Te 0OLWMHBI, HAapoabl U HaLUuK, KOTopble, 06naaas MCTOPUYECKON
NPEeeMCTBEHHOCTbLIO C 06LLecTBaMU, NONYYMBLUUMW Pa3BUTUE HA UX TEPPUTOPUSX A0
BTOPXKEHMS! UINN KOJNIOHU3aLUMK, CHMTALOT cebsl OTNIMYHBIMU OT APYrNX CEKTOPOB 06LLECTB,
KOTOpPbl€ B HACTOSILLIEE BPEMS FTOCNOACTBYIOT Ha 3TUX TEPPUTOPUAX UMK YaCTSAX ITUX
Tepputopuii. B HacTosiLee BpeMsi OHM COCTaBNSIIOT HEAOMUHMPYOLME cekTopa obLiecTea u
peLunTenbHO HAaCTPOEHbI HA COXpaHeHue, pa3BuTre 1 nepegady OyayLmnm nokoneHnsM nx
MCKOHHbIX TEPPUTOPUI N STHUYECKOW CaMOBBLITHOCTM B KAYECTBE OCHOBbI Arsi AanbHENLLEro
CYLLLECTBOBAHUSI Kak Hapo4oB B COOTBETCTBUU C MX COBCTBEHHBLIM KyNbTYPHbLIM YKIagoM,
coLManbHLIMM UHCTUTYTaMmM 1 npaBoBbIMK cuctemamin®’.

HapyweHue npaB

CornacHo opugunyeckomy cnoeapto briaka HapylieHMem npas sIBMSETCS AEUCTBUE,
NpensaTCTBYIOLLEE peanu3aumm O4HOro U3 UCKNIDYMTENbHBLIX NpaB BNagenbLa npasa
NHTEennekTyanbHon cobcTBeHHOCTU. COBCTBEHHO B chepe aBTOPCKOro npaesa U CMEXHbIX NpaB
HapyLleHneM npae ABAAeTCH 4ENCTBME, OCYLLECTBIEHHOE B OTHOLLEHMM NPON3BEOEHUS,
OXPaHSIEMOro aBTOPCKNM NPaBOM UK SIBMISIIOLLErocsi 00 beKTOM CMEXHbIX Npas, 6e3
paspeLlleHns BriagenbLia aBTOPCKOro npaea unmM COOTBETCTBYIOLLNX CMEXHbIX NpaB B Criyyasix,
Korga Tpebyetcs nonydeHne Takoro paspelleHns. OTBETCTBEHHOCTb 3a HapyLLeHne npas
MOXET CyLLEeCTBOBaTb HE TOSIbKO HA OCHOBE NPAMON OTBETCTBEHHOCTU (3a COGCTBEHHO
COBepLUEHHOE HECAHKLMOHMPOBAHHOE AesiHUE), HO U Ha OCHOBE «OTBETCTBEHHOCTU 3a
COOencTBMe» Unm «cybcngnapHom OTBETCTBEHHOCTU» 2.

In-situ

CornacHo ctatbe 2 KoHeeHyuu o buonoau4deckom pa3Hoobpasuu 1992 r.: «ycnosus in-situ»
O3HayvaloT «YCNoBU4A, B KOTOPbIX CYLLLECTBYIOT reHETUYECKNE PECYPChI B paMKax 9KOCUCTEM U
€CTECTBEHHbIX MECT 0OUTAHNA, MPUMEHUTESNIBHO K OAOMALUHEHHBIM UMK KyNTbTUBUPYEMbIM
BMOam — B TON cpeae, B KOTOPOW OHM NpUoGpenn CBOM OTNNYUTENbHBLIE NPU3HAKNY.

HemaTepuanbHoe KynbTypHOe Hacnegue

CornacHo topugmyeckomy crioBapto bnaka «HemaTepuanbHbIi» 03HAYaeT «HE MMEOLLMI
dmamyeckon hopmbl». B NpoTUBOMNONOXKHOCTL €MY CIOBO «MatepuanbHbIi» onpeaenseTcy Kak
«umerowmin nnmn obnagarowmin omsmyeckon opMon; BELLECTBEHHbIN; MOTyLLMIA ObiTb
0Csi3aeMbIM U BUAMMBIM; PasfiMynmMblin».

«HemaTtepuanbHoe KynbTypHOe Hacneaune» onpegeneHo B KoHgeHyuu 06 oxpaHe
HemamepuanbHO20 KyribmypHo2o Hacriedus 2003 r. OpraHmsauyun O6beanHeHHbIX Haumi no
Bonpocam obpasoBaHus, Haykn u kynobTypbl (FOHECKO) kak «obbl4aun, dhopmbl npeactaBneHns
N BbIP@XXEHWS, 3HAHWNSI U HaBblKW, — A Takke CBA3aHHbIE C HUIMU UHCTPYMEHTbI, NPeAMETbI,
apTedakTbl U KyNbTypHble MPOCTPAHCTBA, — MPU3HaHHbIE coobLecTBamu, rpynnaMu 1, B

81 Moakomucens OOH no npegynpexaeHnio ANCKpuMnHaumm n 3alnte MeHbLUNHCTB U ee uccrnegosaHue

npo6nembl AUCKPUMUHALIMM KOPEHHOTO HaceneHusi, fokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 1.).

My6nukauna BONC «Pykoeoacteo BOMC no goroBopam B 06riacTi aBTOPCKOro npaea M CMEXHbIX MpaB U
"moccapwii TEPMUHOB MO aBTOPCKOMY MpaBy U CMEXHbIM NpaBamM», cTp. 293.
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HEKOTOPbIX CIy4asix, OTAENbHbIMU NMLAMKN B Ka4eCTBe YacTu UX KynbTypHOro Hacnegus. Takoe
HemMaTepuanbHoe KynbTyYpHOE Hacnegue, nepegaBaeMoe OT MOKOJIEHMS K MOKOMEHWIO,
NMOCTOSIHHO BOCCO34aeTcH coobLecTBaMmm