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" Enclosures:
(i) African Regional Intellectual Property Organisation (ARIPO) Draft Protocol
on the Protection of Traditional Knowledge and Expressions of Folklore

i) Draft Regulations for Implementing the ARIPO Protocol on Traditional
Knowledge and Expressions of Folklore within the framework of the African
Regional Intellectual Property Organisation (ARIPO)
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PREARMBLE
Ve, the Contracting Parties,

Having adopted the Legal Instrument for the Protection of Traditional Knowledge and Expressions of
Folklore at the Eleventhi Session of the ARTPO Council of Ministers in Maseru, in the Kingdom of Lesotho, on
November 23, 2007,

In accordance with the objectives of ARIP0 generally and in particular Article Il (c), which provides
for the establishment of such common services or organs as may be necessary or desirable for the co-
ordination, harmonization and development of the intelleciual property activities alfecting its member
states;

Recognising the intrinsic value of traditional knowledge, traditional cullures and folldore, including their
social, cultural, spiritual, economic, intellectual, scientific, ecological, medical, lechmological, commercial
and educational value;

Gonvinced that traditional knowledge systems, traditional cultures and folldore are diverse frameworks of
ongoing innovation, creativity and distinctive intellectual and creative life that benefit local and traditional
communities and all humanity;

Gonvinced of the need to respect traditional knowledge systems, traditional cultures and folldore, as well as
the dignity, cultural integrity and intellectual and spiritual values of traditional and local communities: to
recognize and reward the coniributions made by such communities to the conservation of the enviromment,
to food security and sustainable agriculire, lo the improvement in the health of populations, o the pro-
gress of science and technology, to the preservation and safeguarding of cultural heritage, lo the develop-
ment of artistic skills, and 1o enhancing a diversity of cultural contents and artistic expressions;

Convinced of the need to respect the continuing customary use, development, exchange and transmission of
traditional knowledge and expressions of folklore by traditional and local communities, as well as the cus-
lomary custodianship of traditional knowledge and expressions of folklore;

Goncerned al the gradual disappearance, erosion, misuse, exploilation and misappropriation of traditional
knowledge and expressions of folklore;

fiecognizing the right of holders and custodins of iraditional knowledge and expressions of folldore 1o
effective and efficient protection against all acts of misuse, exploitation or misappropriation of their knowl-
edge and expressions of folldore;

Desiring to prechude the grant and exercise of improper intellectual properly rights in traditional knowl-
edge, associaled genetic resources and derivatives thereof, and in expressions of folklore and works and
productions derived therefrom;

Recognizing the need to ensure and promote respect for traditional cultures in order to meet the needs of
communilies by empowering them;

Gonvinced of the need to enhance the diversity of cultural contents and artistic expressions in the interes!
of traditional and local communities, in particular, and for the benefil of humanity in general;
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Recognizing that protection must reflect the need to maintain an equitable balance between the rights and
interests of those who develop, preserve and maintain iraditional knowledge and expressions of folklore,
and those who use and benefit from such knowledge and expressions of folklore;

Affirming the requiremeni to meet the needs of the holders and cusiodians of traditional knowledge and
expressions of folklore, in particular by empowering them Lo exercise due control over their knowledge and
eXpressions;

Desiring to encourage and reward authentic creativity and innovation resulting from traditional knowledge
systems and expressions of folklore, and lo promole innovation, creativity and the transfer of technology to
the mutual benefil of holders 1nd users of traditional knowledge and expressions of folldore;

Emphasizing thal legal prolection must be tailored 1o the specific characteristics of traditional knowledge
and expressions of folldore, including their collective or community conlext, the intergenerational nature of
their development, preservation and transmission, their fink to a conumunity’s culiural and social identity,
integrily, beliels, spirituality and values, and their constantly evolving characler within the community
concerned;

Hereby establish this Prolocol lo be known as the [name of the city in which this Protocol is adopted] Pro-
tocol on the Protection of Traditional Knowledge and Expressions of Folldore within the framework of fle
African Regional Intellectual Properiy Organization: :
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L2,

PARTI: PRELIMINARY PROVISIONS

Section 1
Purpose of Protocol

The purpose of this Protocol is:

(a) 1o protect tradiiional knowledge holders against any infringement of their rights as recognized
by this Protocol; and '

(b) 1o protect expressions of folklore againsl misappropriation, misuse and exploitation beyond
their traditional contex.

This Profocol shall nol. he interpreted as limiting or tending 1o define the very diverse holistic con-

ceplions of:

(a) iraditional knowledge; or

(b) cultural and artistic expressions,

in the traditional context. .

L.3.

This Protocol shall be interpreted and enforced taking into account the dynamic and evolving nature

of traditional knowledge and the characleristic of traditional knowledge systems as frameworks of ongoing
innovation.

Section 2
Definitions

In this Protocol,

“appropriate authority ™ means a body or an agency authorized by the State which is party to this
Protocol or enirusied with the responsibility to supervise and administer the provisions of this
Protocol;

* ARIPO Office” means the African Regional Inlellectuql Property Organization (ARIPO )

;
“customary laws and practices” means customary laws, norms and practices of communities recog-
nised by the concerned local or traditional communities whether those laws are written or not;

“comumunity”, where lhe context so permits, includes a local or traditional comumunily;

“expressions of folldare” are any forms, whether tangible or intangible, in which traditional culture
and Jmowledge are expressed, appear or are manifested, and comprise the following forms of
expressions or combinations thereof:

1. verbal expressions, such as bul nol limited {o stories, epics, legends, poelry, riddles and
other narratives; words, signs, names, and symbols;

ii. musical expressions, such as but nol limited 1o songs and instrumental music;

iii. expressions by movement, such as but not limited lo dances, plays, ritnals and other per-
formances; whether or not reduced to a material form; and
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iv. tangible expressions, such as productions of arl, in particular, drawings, designs, paintings
(including body-painting), carvings, sculplures, poltery, terracotta, mosaic, woodwork,
melal ware, jewelry, baskets, needlework, textiles, glassware, carpets, costumes; handi-
crafls; musical instruments; and archilectural forms;

“national competent authority” means the authority designated or established under section 3 of
this Prolocol;

“Prior Informed Consent” (PIC) is the giving by the prospective user of complete and accurate infor-
mation, and, based on thal information, (he prior acceptance by the concerned communities 1o
use their traditional knowledge or expressions of folklore under the terms envisaged Dy sec-
tions 7.2 and 19.2 of this Protocol;

“lraditional knowledge” shall refer 1o any kmowledge originating from a local or traditional con-
munily that is the result of intellectua] activity and insight in a traditional context, including
Jnow-how, skills, innovations, practices and learning, where the knowledge is embodied in the
traditional lifestyle of 2 communily, or conlained in fhe codified knowledge systems passed on
from one generation 1o another. The term shall not be linsited 1g a specfic technical field, and
may include agricultural, environmental or medical Jnowledge, and knowledge associaled with
genetic resources.

2.2 The specific choice of terms to demots the protected subject matter falling under the expression of
folklore may be dstermined al the national level of 2 Contracting State.

Section 3
National Competent Authority

The Contracting States shall designale or establish a national compelent authority which shall implement
and enforce {he provisions of this Protocol.

PART 1:  PROTECTION OF TRADITIONAL KNOWIEDCE

Section 4
Protection criteria for traditional knowledge

Prolection shall be extended 1o Iraditional knowledge that is:
(i) generated, preserved and transmitted in  traditional and intergenerational coniexi;
(if) distinctively associated with a local or traditional communilyi and

(iii) integral 1o the cultural identity of a local or traditional conmunily that is recognized as
holding the Jmowledge through a form of custodianship, guardianship or colleciive and
cultural ovmership or responsibility. Such a relationship may be established formally or
informally by customary practices, laws or protocols.
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Section §
Formalities relating to protection of traditional knowledge

5.1 Protection of traditional knowledge shall not be subject o any formality.

2.2, In the interests of transparency, evidence and the preservation of traditional knowledge, relevant
national compelent authorities of Contracting States and ARIPO Office may maintain regisiers or other re-
cords of the kuowledge, where appropriate and subject to relevant policies, laws and procedures, and the
needs and aspirations of the traditional knowledge holders concerned.

2.3, The registers mainiained under section 5.2 may be associated with specific forms of proiection, and
shall not compromise the status of hifherlo undisclosed traditional knowledge or the interests of holders of
traditional knowledge in relation to undisclosed elements of their knowledge.

0.4 Where two or more communities in the same or different countries share the same iraditional
lmowledge, the relevant national competent authorily of the Contracting States and ARIPO 0ffice shall Tegis-
ler the owners of the traditional 1 knowledge and maintain relevant records.

Section 6
Beneficiaries of protection of traditional knowledge

The owners of the rights shall be the holders of traditional knowledge, namely the local and traditional
communilies, and recognized individuals within such commumities, who create, preserve and transmit
lmowledge in a traditional and intergenerational context in accordance with the provisions of section 4.

Section 7
Rights conferred io holders of traditional knowledge

7.1 This Protocol shall confer on the owners of rights referred 1o in section 6 the exclusive right to au-
thorize the exploitation of their traditional knowledge.

1.2 In addition, owners shall have the right to prevent anyone from exploiting their traditional knowl-
edge without their prior informed consent.

7.3, Tor the purposes of this Protocol, the term “exploitation” with reference 1o fraditional lnowledge
shall refer to any of the following acls:

() Where the traditional knowledge is a product;

() manufacturing, importing, offering for sale, selling or using heyond the traditional context
the product;

(i) being in possession of the product for the purposes of offering it for sale, selling it or using
it beyond the traditional confext; :

(b) Where the traditional knowledge is a process:
() making use of the process heyond the traditional context;

(i) ‘carrying out the acts referred to under paragraph (a) of this subsection with respect to a
product that is a direct result of the use of the process.
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74 In addition 10 all gther rights, remedies and action available to them, the owners shall have the right
o institule legal proceedings against any person who carries oul any of the acis mentioned in section 7.3
without the owner’s permission.

Section §
Assignment and licensing

8.1 Owners of traditiona] knowledge shall have the right 1o assign and conclude licensing agreements:
however, traditional knowledze belonging 10 a local or traditiona] community may no be assigned.

6.2 All access, authorizations, assignments or licences granted in respect of prolected iraditional kmow)-
edge shall be granted iy writing, olherwise they shall be of no force or effect,

6.3 A documen! drawn up for the purpose of seclion §.2 shall be approved by the national compe-
tent authority, failing which the document shall be void,

8.4 The ARIPO Office shall regisler all licences and assiguments granted under this section.

Section 9
Bquitable benefit-sharing

9.1 The protection to be exiended Lo traditiona] knowledge holders shall include the fair and equitable
sharing of benefils arising from the commercia] o industrial use of their knowledge, 1o be determined by
mutual agreement between 1he parties,

9.2 The national compelent authority may, in the absene of such mutual agreement, defermine the fair
aud equitable sharing of benefis,

9.3 The right to equilable remuneration might exiend to non-monitory benefits, such as coniributions (o
community development, depending on the material needs and cultural preferences expressed by the tradi-
tional or local communities {hemselves.

Section 10
LKecognition of knowledge holders

Any person using traditional Inowledge beyond its traditiona] context shall acknowledge its holders, indi-
cate iis source and, where possible, s origin, and use sych knowledge in 2 manner gy respecis the cul-
lural values of its holders,

Section 1]
Exceptions and limilations applicable to protection of traditional knowledge

The prolection of traditiona] lowledge under this Protoco] shall nol be prejﬁdicial to the continued ayail-
ability of traditional kuowledge for the practice, exchange, use and transmission of the Imowledgg by its
holders within the traditiona] context.
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terms and conditions, a Contracting State may, in the interests of public security or public health, granta
compulsory licence in order 1o fulfil national needs.

19.9. Tn the absence of an agreement between the parties, an appropriate anwount of compensation for the
compulsory licence shall be fixed by a court of competent jurisdiction.

Section 13
Duration of protection of traditional knowledge

Traditional knowledge shall be protected for so long as the kuowledge fulfils the protection criteria re-
Ferred lo under section 4, excepl thal where traditional knowledge belongs exclusively to an individual,
protection shall last for 25 years following the exploitation of knowledge beyond its traditional contex! by
the individual.

Section 14
Administration and enforcement of protection of iraditional knowledge

14.1. To ensure the effectiveness of the protection of traditional knowledge, the national competent au-
thority and ARIPO Office acting on behalf of the Contracling States shall be entrusted with the tasks of
awareness-Taising, education, guidance, moniloring, registration, dispute resolution, enforcement and
other activities related to the protection of traditional knowledge.

14. 9. Nationa] authorities shall be entrusted, in particular, with the task of advising and assisting holders
of protected traditional knowledge in defending their rights and instituting civil and criminal proceedings,
where appropriate ind when requesied by them.

14.3. Where two or more communities in differsnt countries share the same traditional knowledge, the
ARIPO Office shall be responsible for raising awareness, education, guidance, montoring, dispute resolu-
tion and other activities relating to the protection of traditional knowledge of those communities.

Section 15
Access to traditional knowledge associated with genetic resources

Authorization under this Protocol to access profected traditional knowledge associated with genetic re-
sources shall not imply authorization to access the genetic resources derived from the fraditional lnowl-
edge.
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PART Hl:  PROTECTION OF EXPRESSIONS OF FOLKLORE

Section 16
Protection criteria for expressions of folklore

Protection shall be exiended 1o expressions of folldore, whatever the mode or form of their expression,
which are:

() the products of creative and cumulative inlellectual activity, such as collective creativity or
individual creativily where the idenlity of the individual i unlnovn; and

(b)  characteristic of a community’s cultural identity and traditional heritage and maintained,

used or develaped by such communily in accordance with the customary laws and practices
of that community,

Section 17
Formalities relating to prolection of expressions of folklore

I7.1. The protection of expressions of folldore shall not be subject 1o any formality.

17.2. Tor the purposes of evidence, measures for the Protection of expressions of folllore Iay require
that certain categories of the expressions for which protection is sougltt, particularly those with special

cultural or spiritual value or significance or those thal are sacred in character, be notified to the appropri-
ale authority,

17.3. The notification shall have a merely declaratory function and shall nol in itself constitute rights, nor

shall it involve or require the documentation, recording or public disclosure of {he expressions of folldore
concerned.

174 Where two or more communities in the same or different couniries share the saine expressions of
folldore, the relevaut national competent authorities of Contracting Siates and ARIPO Office shall register
the owners of the rights in those expressions of folllore,

Section 18
Beneficiaries of protection of expressions of folklore
The owners of the rights in expressions of folldore shall be the local and tradition] communities:

(2) 1o whom the custody and protection of the expressions of folkdore are enirusled, in accordance
with the cuslomary laws and practices of those comniunities; and

(b) who maintain and use fhe expressions of folldore as a characteristic of fheiy traditional cultural
heritage. '

Section 19
Protection of expressions of folkslore against unlawful acts

19.1. Expressions of folldore shall be protecled against all acis of misappropriation, misuse and exploila-
tion.
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19.2. Tn respect of expressions of folldore of particular cultural or spiritual value or significance o a com-
munity, there shall be adequale and effective legal and practical measures o ensure that the relevant com-
munity can prevent the following acts from laking place withoul its free and Prior Informed Consent (PIC):

(a) in respect of such expressions of folklore other than words, signs, names and symbols:

i), the reproduction, publication, adaplation, broadcasting, public periormance, commuumica-
tion to the public, distribution, rental, making available to the public and fixation
(including by still photography) of the expressions of folidore or derivatives thereof;

ii). any use of the expressions of folldore or adaptation thereof which does not acknowledge in
an appropriate way the community as the source of fhe expressions of folldore;

iii). any distortion, mutilation or other modification of, or other derogatory action in relation
to Lhe expressions of folldore; and

iv). the acquisition or exercise of intellectual property righis over the expressions of folklore
or adaptations therecf;

(b) in respect of words, signs, names and symbols which are such expressions of folklore, any use
of the expressions of folldore or derivatives thereof, or the acquisition or exercise of intellectual
property rights over the expressions of folldore or derivatives thereof, which disparages, offends
or falsely sugoests a connection with the community concerned, or brings the community into
contempt or disrepute.

19.3. In respect of the use and exploitation of other expressions of folklore, ARIP0 and the Contracting
States shall provide adequate and effective legal and practical measures to ensure that:

(1) the relevani comnuumity is identified as the source of any work or other production adapied
from the expression of folklore;

(b) any distortion, mutilation or other modification of, or other derogatory action in relation lo, an
expression of folldore can be prevented and/or is subject to civil or criminal sanctions;

(c) any false, confusing or misleading indications or allegations whicl, in relation to goods or ser-
vices that refer 1o, draw upon or evoke the expression of folldore of a community, suggest any
endorsement by or linkage with that community, can be prevented and/or is subjeci to civil or
criminal sanctions; and

(d) where the use or exploitation is for gainful intent, there should be equilable remuneration or
benefil-sharing on terms determined by the national competent authority in consullation with
the relevant community.

19.4. There shall be adequale and effective legal and practical measures to ensure that communities have
{he means to prevent the unauthorized disclosure, subsequent use of and acquisition and exercise of intel-
lectual property rights over expressions of folklore fhat are held secret.

Section 20
Exceptions and limitations applicable to proiection of expressions of folklore

20.1. Measures for the protection of expressions of folldore shall:
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(a) be such as not to restrict or hinder the normal use, development, exchange, dissemination and
transmission of expressions of folldore within {he traditional or customary contex! by members
of the community concerned, as defermined by customary laws and practices;

(b) extend only o uses of expressions of folklore taking place outside their traditional or cuslomary
context, whether or nol for commercial gain;

(c) be subject to exceptions in order 1o address {he needs of non-commercial use, such as leaching
and research, personal or privale use, criticism or Teview, Teporling of current evenis, in the
cowrse of legal procesdings, the making of recordings and reproductions of expressions of folk-
lore for inclusion in an archive or inventory exclusively for the purposes of safeguarding cul-
tural herilage, and incidental 1ses,

Provided thal in each case, such uses are compatible with fair practice, the relevant community is ac-
lmowledged as the source of the expressions of folldore where practicable and possible, and such uses
would nol be offensive 1o the releyant comnuuity.

20.2. The measures put in place for the protection of expressions of folldore may make special provision
for their use by the nationals of the couniry concerned,

Section 21
Duration of protection of expressions of folllore

Expressions of folldore shall be prolected against all acts of Iisappropriation, misuse or exploitation for as
long as the expressions of folklare fulfil the protection criteria set out in section 16.

Section 22
Management of rights in expressions of folklore

22.1. Tor the purpose of ensuring the effectiveness of the protection and management of expressions of
lolldore, the national competent authority shall be entrusted with the lasks of Awareness-raising, educa-

ton, guidance, monitoring, dispute resolution and other activities relating 10 the protection of expressions
of follclore,

22.2. Authorizations 1o exploit expressions of folldore shall be obtained from ihe national compelen! au-
thority which acts on behall of and in the interests of the communily concerned.

22.3. Where the national compelent authority acts under sections 22.1 and 22.9 of flis Protocol:

(%) authorizations shall be granted only afier appropriate consultations with e communities con-
cerned, in accordance with their Iraditional processes lor decision-making and public affairs
management;

(b) authorizations shall comply with the scope of protection provided for the expressions of folldore
concerned and shall, in particular, provide for the equitable sharing of the benefiis arising from
their use;

(¢) wucertainties or disputes as to whick communilies are concerned shall be resolved, ag far as possi-
ble, in accordance with customary taws and protocols, where applicable, of those conumunities;

(d) any monelary or non-monelary benefils arising from the use of the expressions of folklore shall
be transferred directly by the national competent authorily lo the communily concerned:
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(e) enabling legislation or administrative measures shall provide guidance on matiers such as proce-
dures for applications for authorization, fees that the national competent authority or ARIPQ
Office may, where necessary, charge for its services, official publication procedures, dispute reso-
lution, and the terms and conditions governing authorizations that may be granted by the na-
tional competent authority.

224 Where two or more communities in different countries share the same expressions of folklore the
ARIPQ Office shall be responsible for raising awareness, education, guidance, monitoring, dispuie resolu-
tion and other activities relating lo the protection of expressions of folklore of those communities.

PART IV: GENERAL PROVISIONS

Section 23
Sanciions, remedies and enforcement

23.1. The national competent authority shall ensure that accessible and appropriale enforcement and dis-
pute-resolution mechanisms, sanctions and remedies are available where there is a breach of the provisions
relating 1o the protection of traditional knowledge and expressions of folklore.

23.2. The national competent authorily shall be enirusted with the task of advising and assisting holders
of protected traditional knowledge and communities who are beneficiaries of protected expressions of folk-
lore in delending and enforcing their rights and instituting civil and criminal proceedings, where appropri-
ate and when requesled by the holders and communities concerned.

Seciion 24
International and regional proiection

24.1. Eligible foreign holders of iraditional lmowledge and expressions of folkdore should enjoy henefits of
protection al least lo the same level as holders of traditional knowledge and expressions of folldore who are
nationals of the country of protection, laking into account as far as possible the customary laws and proto-
cols applicable to the traditional kmowledge or expressions of folldore concerned.

24.2. Measures should be established by the national competent authorily and ARIPO Office to facilitate as
far as possible the acquisition, management and enforcement of such protection for the benefit of the hold-
ers of traditional knowledge and expressions of folldore from foreign countries.

24.3. Existing or new regional organizations may be entrusted with the task of seitling cases of concurrent
claims from communities of different couniries with regard to traditional knowledge or expressions of folk-
lore; 1o this end, such organizations shall make use of cusiomary law, local information sources, exirajudi-
cial means for setlling dispuies, and any other practical mechanism of this kind, which might prove neces-
sary.
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Section 25
Transitional measures

25.1. Exploitation and dissemination of traditiong] knowledge prior to the entry into force of the proiec-
tion under this Protocol shall comply with the provisions of section 9 relating 1o equilable benefit-sharing
and section 10 relating 1o the recognilion of the source, within twelve monihs following the entry into
force of the protection, subject 1o equilable treatment of the rights acquired by third parties in good faith,

25.2. The continued use of expressions of folldore that had commenced prior 1o the introduction of this
Protocol 1o protect the expressions of folklore shall comply with provisions of section 19 within bwelve
months of this Protocol enfering inio force, subject to equitable Lreatmen! of the righis and interesis ac-
quired by third parties throngh prior use in good faith,

Section 26
Regulations

26.1. The Administrative Council of ARIP shall make Regulations for Mhe implementation of this Prolocol
and may amend them where TIecessary,
26.2. The Regulations shall, in particular,

a) stipulate any administrative requirements, or any necessary details for the implementation of
the provisions of this Protocol and any relevant international treaty;

b)  prescribe the procedure for applications of authorization 1o exploil traditional Inowledge and
expressions of folklore;

¢) prescribe fees to be charged by the ARIPO Office and the details of the distribution of part of
the fees among Contracting Staies; and

d) provide forms 1o be used for matgers requiring forms under this Protocol,

Section 27
Eniry inio force

27.1. Any State which is a member of ARIPQ o any Slale Lo which membership of ARIPO is open may De-
come party 1o this Protocol by:

i) signature followed by the deposil of an instrument of ratification; or

i) - deposil of an instrument of accession.

21.2. Instruments of ratification or accession shall be deposited with the Government of {he Republic of
Zimbabwe.

27.3. This Protocol shall come into force three months afler three States have deposiled their instruments
of ratification or accession,

214 Ratification of or accession to his Protocol shall entail acceptance of the Agreement on the Creation
of au African Regional Intellectual Property Orzanization,
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Section 28
Reservations

No reservations may be made to this Protocol.

Section 29
Signature of the Protocol

29.1. This Protocol shall be sizned in a single copy and shall be deposiled wilh the Governmenl of the
HRepublic of Zimbabwe.

29.2, The Government of the Republic of Zimbabwe shall transmit certified copies of this Protocol to the
Contracting Stales lo which membership of ARIP0 is open in accordance with Atticle IV of the Agreement
an the Creation of the African Regional Intellectual Property Organization (ARIPO).

Seciion 30
Amendment of the Proiocol

30.1. This Protocol may be amended at the insiance of any Contracting State or by the Direcior General of
ARIPO during the sessions of the Administrative Council of ARIPQ.

30.2. Adoption of the amendments of any provision of this Protocol shall require a majority of two-lhirds
of the votes of all the Contracting States.

Section 31
Denunciation of the Protocol

311 Any Coniracting Stale may denounce this Protocol by notification addressed to the Government of the
HRepublic of Zimbabwe.

31.2. Denunciation of this Protocol shall ake effect six months afler receipi of ihe said notification by the
Government of the Republic of Zimbabwe.
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DRAFT REGULATIONS FOR IMPLEMENTING THE ARIPO PROTOCOL ON TRADITIONAL
KNOWLEDGE AND EXPRESSIONS OF FOLKLORE

(Made Under section 26 of the Protocol)

(Citation

These Regulations may be cited as the ARIP) Traditional Knowledge and Expressions of Folldore Regula-
tions, 2009.

fommencement

These Regulations shall come inlo operation on [ARIPO to prescribe]

Rule 1
Definitions

In these Regulations, unless the contexi otherwise requires:

“Administrative Council” means the Adminisirative Council of the African Regional Intellectual Prop-
erty Organization;

“applicant” is any natural or legal person, entity or agent applying for authorization or licence 1o ex-
ploit traditional knowledge or for authorization to exploit expressions of folldore;

“appropriate authorily” means a body or an agency authorized by a State which is party to Lhe Proto-
col or entrusted with the responsibility to supervise and adminisler these Regulations;

“beefil sharing” means the sharing of whatever accrues from the utilization of iraditional knowledge
and expressions of folldore;

“designated State” means any Slate designated in the application in accordance with regulation 4 of
these Regulalions;

“Director General” means the Director General of the African Regional Intelleciual Properiy Organiza-
ton;

“prior informed consent” means authorization given under these Regulations, by the holders of tradi-
tional knowledge 1o exploit the traditional knowledge under seclion 6 of the Prolocol and in the
case of expressions of folklore, to exploil the expressions of folldore under section 18 of the Proto-
col, for the conduct of'a particular activity thal requires access 1o and use of lhe traditional knowl-
edge or expression of folldore, subject to the provision of sufficient information on the purposes,
risks or implications of the activity, including any uses that might be made of the laowledge and
expression, and where applicable, on ils value;

“Protocol” means the ARIPO Prolocol Jor the Protection of Traditional Knowledge and Expressions of
Folklore.
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Rule 2
Applications for authorization

() ~ An application for authorization 1o exploit any traditional knowledge and expressions of folklore
shall be made on ARIPO Form A and ARIPO Form D respectively set out in the First Schedule 1o (hese Regu-
lations.

(2)  An application made under sub-regulation (1) of this regulation shall contain:
2) the name and address of the applicant;

=

) the name of the State of which the applicant is a national;

[x)

) arequest for the authorization;

[T

) the purpose for which the authorization is sought;

e) Lhe economic, social, scientific, technical, environmental, or any other benefit that are likely 1o
accrue 1o the owners of the traditional knowledge and of rights of expressions of folldore or
lo the relevant local or traditional commmunity; and

() the proposed mechanism for equitable sharing of benefits arising from the exploilation of the
traditional knowledge and expressions of folklore.

(3)  The application shall designate the Contracting State for which the authorization is requested to
have effect.

(4)  The authorization for the exploitation or use of any Iraditional knowledge and expressions of folk-
lore shall be subject 1o prior informed consent of the owners of the traditional Inowledge and expressions
of folklore and the relevant local or traditional commumnity or their representatives.

Rule 3
brant of authorizaiion

(1) A certificale of authorization lo exploit traditional knowledge and expressions of folklore shall be
granted by the appropriate authority which acts on belalf of the community, after consuliation with the
commumity concerned.

(2) ~ Where the appropriate authority is satisfied that prior informed consent was obtained from the
owners of the traditional knowledge and expressions of folklore, it may issue a certificate of authorization

1o the applicant o exploil or use the knowledge or expression subject to such conditions as may be speci-
fied in the authorization ceriificate.

(3) A certificale of authorization under sub-regulation (1) of this regulation shall be on ARIPO Form C
sel out in the First Schedule to these Regulation.

Rule 4 ‘
Authorization subject to prior informed consent

(I)  An application for prior informed consent to exploil traditional knowledge and expressions of folk-
lore shall be addressed to the appropriate authority which acts on behalf of and in the interests of the
relevant community and shall be in ARIPO Form D sel out in the First Schedule to these Regulations.
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(2)  Any exploitation of traditional kmowledge and expressions of folklore without consullation with the
owners of Lhe traditional knowledge and expressions of folldore or the relevant local or traditional com-
munity shall be deemed to be invalid and in violation of the Tequirement of prior informed conseni,

Rule 5
Publication of application

The appropriate authority shall canse the application made under regulation 4 of {hese Regulations 1o be
published in a local newspaper, radio that is accessihle 1o the public or in any other appropriale manner
s is likely Lo bring the notice of the application 1o the allention of the relevant local or traditional com-
munity,

Rule 6
Forms

The Forms sel out in the First Schedule to these Regulations shall be used for the matiers specified in that
Schedule.

Rule 7
Fees

() An application for authorization or licence 1o explot any traditional knowledge or for authorization
lo exploil. expressions of folklore shall be accompanied by the prescribed fees,

(2)  The fees payable for application, registration, renewal, inspection of the register and other related
matters shall be the fees specified in the Second Schedule tg these Regulations.

Rule 8
Distribution of fees

(1) Subject 1o sub-regulation (2) of this regulation, the fees paid under these Regulations shall be distrib-
uted between the ARIPO Office and the designaled States.

(2) The distribution of fees between the ARIPO Office and the designated States shall be [ifty perceni to the
ARIPO Office and fifly percent 1o designated States.

Rule 9
Licensing agreements

(1) A person wishing Lo enter inio 2 licensing agreement Lo exploit protected traditional knowledge
may apply in writing lo the owners of the traditiona] Inowledge.

(2)  Where the owners of the traditional lmowledge agree 1o enter info 2 licensing agreemen! with an
applicant under sub-regulation (1) of this regulation, the agreement shall be subject lo the wrilien ap-
proval of the appropriate authority,
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(3)  The licensing agreement shall specify the terms and conditions and the duration applicable 1o it.

(4)  Where the owners of Uhe traditional kiiowledge, with the approval of the appropriate authority, have
agreed to conclude a licensing agreement, the appropriate authority shall issue a licence for that purpose
in ARIPO Form E sel out in the First Schedule to these Regulations.

Rule 10
Register
The ARIPO Office shall maintain a regisier in which shall be recorded:
a)  the number of every application made under these Regulations;
b) the name and address of the applican;

¢) the daie and number of authorizations granted under regulaiion 5 and licensing asreements
made under regulation 11 of these Regulations;

d) the designated States;
e) any change with respect to the matters set out in paragraphs (a) o () of this sub-regulation,

Any person may, on payment of the fees prescribed in the Second Schedule fo these Regulations, inspect
the register maintained under this regulation.

Rule 11
Publication and issue of authorizations and cerlificates; eic

The ARIPO Office shall:

(a) publish in the ARIPO Journal a reference to the registration of the authorization or licensing
agreement;

b) issue the applicant with a certificate of registration of the authorization or licensing agreement,
as the case may be;

¢) iransmil to each designated State for which the authorization or licensing agreement is regis-
lered a copy of the certificats of the registration.

Rule 12
Benefii sharing

(1) The benefits accruing from exploitation of the traditional knowledge under these Regulations shall
be shared in a fair and equitable way, between the owners of the traditional kmowledge and persons who
have been granled authorization or licensing agreement.

() The benefils arising from the use of expressions of folklore shall be transferred directly by the ap-
propriate authority to the local or traditional community concerned,

(3)  The sharing of benefits under sub-regulations (1) and (2) of this regulation shall involve the partici-
pation and approval of the owners of the traditional lnowledge and expressions of folklore and the con-
cerned communities.
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(4)  The benefils derived from exploitation of traditional knowledge and expressions of folldore may
include:

a) division of profils;

) payment of royalties;

) lechnology access and transfer; and
) iraining of human resources.

e) Others, as applicable

P o o

Rule 13
Right 1o refuse to grant authorization or to conclude a licensing agreement

The owners of iradilional knowledge and expressions of folklore and concerned communities may refuse
lo grant authorization or {0 conclude a licensing agreement under these Regulations where the authoriza-
tion and licensing agreement are Iikely to be delrimental Lo their natural or cultural heritage.

Rule 14
Right to withdraw consent

The owners of traditional knowledge and expressions of folldore and concerned commumities may with-
draw consenl. or place restrictions on the activities reluling to the exploitation of their traditional knowl-
edge and expressions of folldore where the activities are likely to be detrimental 1o their socio-economic
life or their natural or cultural lierilage,

Rule 15
Dispute settlement

() The appropriate authority shall establish a Dispule Settlement Committee for the purpose of setiling
disputes arising out of authorizations granted and licensing agreements concluded under these Regula-
lions and any other relaied matter.

(2)  Where the subject matter of the dispute concerns ascerlaining the relevani communily, the dispute

shall be resolved as far as possible, in accordance wilh the customary laws and practices of the commu-
ity concerned. ‘

(3) A person aggrieved by the decision of the Dispute Settlement Commitiee may appeal o the Diractor
General of ARIP(.

Rule 16
Amendment

() These Regulations may be amended at the instance of the Director General or any member of a Con-
tracting State during the Administrative Council sessions.

(2)  The decision to amend these Regulations shall be by a simple majority of Coniracting Stales.

(3)  Every amendment to these Regulations shall be notified to the Contracting States by the Direcior
General,
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SCHEDULES

FIRST SCHEDULE

ARIPQ Form A Reg. 2

Application form for auihorization to exploit tradiiional knowledge
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ARIPO Form B Heg. 2

=

Application form for authorization 1o exploit Expressions of Folldore
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ARIPO Form € Reg. 3

Certificate of Authorization to Exploit Traditional Knowledge and Expres-
sions of Folidore
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ARIPQ Form D Reg. 4

Application for Prior Informed Consent to Exploit Traditional Knowledge
and Expressions of Folldore
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ARIPO Form E Reg. 9

Licence for the Exploitation of Traditional Knowledge under Agreement
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ARIPO Form F Reg, 11

Certificate of Registration of Authorization 1o Exploit Traditional
Knowledge or Licensing Agreement
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SECOND SCHEDULE

FEES Re

e
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