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l. SUMMARY

1. The WIPO Intergovernmental Committee on Intellectual PropedyGenetic
Resources, Traditional Knowledge and Folklore (“the Committee”) is currently considering
the protection of traditional knowledge (“TK”) through two processes:

) consideration of an agreed list of Issues concerning the protection of TK; and

(i) consideration of a draft set of “Revised Objectives and Principles for the
Protection of Traditional Knowledge” (“Objectives and Principles”.

2. The working documents on protection of TK prepared for the eleventh session of the
Committee, in Ine with the decisions taken at the tenth session, comprise:

(i) WIPO/GRTKF/IC/11/5(a): a collation of the written comments on the List of
Issues which were submitted between the tenth and eleventh sessions, in line with a
commentary process agreed by @@mmittee at its tenth session;

(i)  WIPO/GRTKF/IC/11/5(b): the present document, which is a compilation of
comments on the draft Objectives and Principles, written comments provided between the
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ninth and tenth sessions, in line with a commentaryga®agreed by the Committee at its
ninth session and a format agreed at the tenth session;

(i) WIPO/GRTKF/IC/11/5(c): the text of the draft Objectives and Principles,
identical to the text that was circulated at the eighth, ninth and tenth sesstqeyvided for
ease of reference to assist in the reading of the present set of comments.

3. These documents therefore fit within an extensive set of Committee documentation on
the protection of TK. The following table briefly sets out some key docianenclarify the
background to the current working documents:

Surveys, reports and comparative analysWIPO/GRTKF/IC/3/7, WIPO/GRTKF/IC/3/8,
of protection of TK at national, regional | WIPO/GRTKF/IC/3/9, WIPO/GRTKF/IC/4/7,
and international levels WIPO/GRTKF/IC/4/8, WIPO/GRTKF/IC/5/7,
WIPO/GRTKF/IC/5/8, WIPO/GRTKF/IC/6/4

First draft Objectives and Principles WIPO/GRTKF/IC/7/5

Second draft Objectives and Principles | WIPO/GRTKF/IC/8/5, WIPO/GRTKF/IC/9/5,
(incor porating comments submitted) WIPO/GRTKF/1Q10/5, WIPO/GRTKF/IC/11/5(c)

Comments submitted on second draft of WIPO/GRTKF/IC/10/INF/2,
Objectives and Principles WIPO/GRTKF/IC/10/INF/2Add.,
WIPO/GRTKF/IC/10/INF/2Add.2,
WIPO/GRTKF/IC/INF/2Add.3,
WIPO/GRTKF/IC/10/INF/3,

compiled as WIPO/GRTKF/IQ11/5/(b)

Policy Options and Legal Mechanisms | WIPO/GRTKF/IC/7/6 (first draft)
implementing Objectives and Principles WIPO/GRTKF/IC/9/INF/5 (second draft)

Comments on the Lisif Issues on the WIPO/GRTKF/IC/11/5(a)
protection of TK

Background documés on addressing the WIPO/GRTKF/IC/6/6, WIPO/GRTKF/IC/8/6,
international dimension WIPO/GRTKF/IC/9/6, WIPO/GRTKF/IC/10/6,
WIPO/GRTKF/IC/11/6
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. BACKGROUND

3. The Committee has extensively reviewed legal and policy options for the protefction

TK. This work has built on extensive international, regional and national experience with the
protection of TK. This review has covered comprehensive analyses of existing national and
regional legal mechanisms, panel presentations on diverse natkpeaiences, common
elements of protection of TK, surveys of the use of existing IP systems to protect TK,
elements obui generis protection, case studies, ongoing surveys of the international policy
and legal environment as well as key principles aneatibes of the protection of TK that
received support in the Committee’s earlier sessions. Previous documents, listed in the table
above, provided full information on this earlier foundational work.

4.  This extensive body of work and wide bgotund of existing law was distilled into

draft Objectives and Principles for protection of TK, commissioned by the Committee at its
sixth session, and revised and reviewed over the course of the following four sessions. The
draft Objectives and Princigéhave also been widely consulted upon beyond the Committee,
and have been used, even as a draft, as a point of reference in several national, regional and
other international legislative and policymaking processes. Several of these processes are
drawingdirectly from the draft.

5. The draft Objectives and Principles are currently circulated as the Annex to
WIPO/GRTKF/IC/11/5(c), for ease of reference and in particular to assist understanding the
comments contained in the present documents ddntains the identical text of the second
draft of the Objectives and Principles that was also annexed to WIPO/GRTKF/IC/10/5,
WIPO/GRTKF/IC/9/5, and WIPO/GRTKF/IC/8/5. This version, unchanged from the eighth
to the current session, was the result effttst round of intersessional stakeholder review
established by the Committee after it reviewed the first draft, WIPO/GRTKF/IC/7/5, at its
seventh session. Thus the draft remains in the form in which it has been widely consulted
upon and extensively rawed in the Committee, and in many Member States and other
policy processes.

6. The Committee again reviewed the draft Objectives and Principles at its ninth session,
and initiated a second round of intersessional commentary and review. iftee @omments
received between the ninth and tenth sessions in line with that process were posted on the
internet and were circulated as information docum@HBO/GRTKF/ICAO/INF/2,
WIPO/GRTKF/ICAO/INF/2 Add., WIPO/GRTKF/ICA0/INF/2 Add.2 and
WIPO/GRTKHIC/10/INF/2 Add.3 (English) andWIPO/GRTKF/ICAO/INF/3 (Spanish). The
draft Objectives and Principles are complemented by a further document, an overview of
policy options and legal mechanisms used in national laws for implementing the Objectives
and Pmciples WIPO/GRTKF/IC/9/INF/5 and an earlier draft WIPO/GRTKF/IC/7/6).

7.  More broadly concerning outcomes of the Committee’s work on TK protection, and
noting that the Committee’s renewed mandate refers to the international dimension df its wo
and excludes no outcome, it is recalled that previous Committee discussions have identified
three aspects of possible outcomes, namelyco(ijent or substance; (form or legal status;

and (iii) consultative and other working procedures necedsaaghieve any agreed outcome.
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. THE COMMITTEE’'S TENTH SESSION

8. Atits tenth session (November 30 to December 8, 2006), the Committee decided as
follows with respect to TkandTraditional Cultural Expressions/Expressions of Folklore
(“TCEs/EoF")

“(i) Discussion will commence on the Issues (attached [to document
WIPO/GRTKF/IC/10/7 Prov. as Annex I] in numerical order, if possible, during the
current session, and will continue on that basis at the next session.

(i)  The existing docments WIPO/GRTKF/ICA0/4,WIPO/GRTKF/ICA0/5 and
WIPO/GRTKF/ICL0/6) remain on the table in their existing form and existing positions
in relation to them are noted.

(iif) The discussion on the issues is complementary to and without prejudice to
existingpositions in relation to the existing documents.

(iv) Delegations and observers are invited to submit comments on the Issues by end of
March 2007. The Secretariat will collate the comments under each of the issues and
distribute them by end of April. IAcomments will be posted on the Internet on receipt.

(v) Inrelation to existing comments on documami&®O/GRTKF/ICR/4 and
WIPO/GRTKF/ICA/5, the Secretariat will produce two tables (one for traditional
knowledge and one for traditional cultural exgmiens/expressions of folklore) each
containing two columns. In the first column, the titles of provisions in documents
WIPO/GRTKF/ICRB/4 orWIPO/GRTKF/ICR/5, as the case may be, will be reproduced,
together with titles “general”, under the heading “&ssu In the second column, the
comments made by delegations and observers in relation to the titles in question will
appear under the name of each delegation or observer.”

IV. DOCUMENTS FOR THE ELEVENTH SESSION

9. Pursuant to this decision tife Committee, the following complementary documents
have been prepared for the eleventh session of the Committee:

(i) WIPO/GRTKF/IC/11/5(a): a collation of the written comments submitted
between the tenth and eleventh sessions on “Traditional Knowledsjeof Issues”, as
required in paragraph (iv) of the decision just quoted;

(i)  WIPO/GRTKF/IC/11/5(b): the present document, which is a compilation of
comments on the draft Objectives and Principles, written comments provided between the
ninth and énth sessions, in line with the commentary process agreed by the Committee at its
ninth session and the format agreed at the tenth session in paragraph (v) of the decision just
guoted;

(i)  WIPO/GRTKF/IC/11/5(c): which encloses, for ease of referenbe, text of the
draft Objectives and Principles as contained in WIPO/GRTKF/IC/9/5, being identical to the
text of Objectives and Principles circulated at the eighth, ninth and tenth sessions. This is
provided especially to assist in following the tableaiments provided in the present
document. It is recalled that the tenth session’s decision just quoted states that “The existing
documents (WIPO/GRTKF/IC/10/4, WIPO/GRTKF/IC/10/5 and WIPO/GRTKF/IC/10/6)
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remain on the table in their existing form and gxgspositions in relation to them are noted”
and that “The discussion on the issues is complementary to and without prejudice to existing
positions in relation to the existing documents.”

The preparation of the table

10. The table annexed toithdocument has been prepared, in line with the decision of the
tenth session of the Committee, with two columns, one in which the titles of the provisions in
document WIPO/GRTKF/IC/9/5 appear (headed “Issues”), and the other in which comments
on those ties appear (headed “Comments”). The first column (“Issues”) makes provision for
general comments and comments on specific objectives and principles.

11. The comments have been reproduced directly as received, although, if necessary, some
typogaphical errors have been corrected to facilitate understanding of the comments.
Comments that did not refer to any specific provision were treated as “general comments” and
where a single comment addressed more than one provision, it is generallydreyesate
applicable. One very lengthy comment, submitted through the Government of New Zealand,

Is included as an appendix to the table, and where that comment makes reference to a specific
provision, a crosseference to the appendix is made at the refepeovision.

12. The Committeeisinvited to:

(i) review the comments reproduced in the
annexed table in relation to the draft provisions
annex to WIPO/GRTKF/I1C/11/5(c) and the
comments on the List of Issues annexed to
WIPO/GRTKF/I1C/11/5(a);

(i) consider possibilities for advancing its
work on the protection of TK, including the
substance or content of possible outcomes of this
work; theformor legal status of any such outcome,
and preferred procedures required to achieve any
such outcome; and

(i)  continueto review and comment on the

draft provisions contained in the Annex to
WIPO/GRTKF/IC/11/5(c).

[Annex follows]
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. GENERAL COMMENTS

General Comments from
AmericanBioindustry
Alliance (ABIA) on
Document
WIPO/GRTKF/IC/9/5

The American Biolndustry Alliance (ABIA) members strongly support WIPQfs

work and believe that continued focused efforts in WIPO will bring greater
clarity to the needs of biodiverse developingmies that seek both social and

economic benefits from the sustainable use of genetic resources and assodgjated

traditional knowledge. Traditional Knowledge Digital Libraries (TKDL),
databases, and registries are an area of particular promise wherekloé wo
WIPO has already been helpful. Much more, however, needs to be done.

To that end, the ABIA urges WIPO to expand the work program on traditiongl

knowledge (TK) of the Intergovernmental Committee on Intellectual Propert
and Genetic Resources, Traalital Knowledge and Folklore (IGC) both to
develop a universal system to harmonize existing TK databases and digital
libraries and also to ensure that their benefits reach the smaller developing
country members of WIPO.

Y

The ABIA was established in Septemli2005 as a neprofit, norrgovernment

organization to provide focused advocacy in support of the full patentability |of

biotechnology inventions and seeks enabling conditions for biotechnology if
developed and developing countries through sustainableatyubeneficial
Access and Benefit Sharing policies.

The ABIA believes that WIPO's program to protect traditional knowledge (T|K)

should support measures that simultaneously (i) help all stakeholders achigve

their Access and Benefit Sharing (ABS) objectiamd (ii) provide incentives fo

research in provider countries. Countries as varied as Australia and Costa Rica
have used this approach in developing measures that serve to leverage ther rich

biodiversity into a recognized capacity for innovation basetheir GR and
related TK assets.

(Note by WIPO Secretariat: ABIA’'s comments continue with information
regarding ABS Enforcement and the Patent System. This information is
contained in the compilation of comments in document
WIPO/GRTKF/IC/10/INF/2).

General Comments from
Australia on document
WIPO/GRTKF/IC/9/5

Australia welcomes the opportunity to comment on WIPO/GRTKF/IC/9/5 ‘Tle

Protection of Traditional Knowledge: Revised Objectives and Principles’.

Australia is strongly of the view that thexinitial step in the development of

any regime or approach to the protection of traditional knowledge is to first
determine the relevant policy objectives and general guiding principles. Iti
once the objectives and principles are developed iayathat clearly outlines th

\172

only

intended purpose of the protection of traditional knowledge that the Committee

will be able to focus on a possible outcome.

This is why Australia considers it critical to a successful outcome that furtheyr
discussion on the ditgolicy objectives and general guiding principles for the]

protection of traditional knowledge be undertaken. We have stated previougly,
and continue in our belief, that it is premature to consider draft negotiating text

given that there is no consensies gmong Committee members on these initi@l

objectives and principles. Nor is there consensus on the appropriate vehiclg to
give effect to any substantive outcomes. We therefore welcome discussionfpn an
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appropriate process for further reviewing and comimgrdan parts | and Il of
documenWIPO/GRTKF/IC/9/5to enable consensus to be reached on the
appropriate policy objectives and guiding principles. Such consensus woul
major step towards an achievable and practical outcome on this important i
Our comments below are therefore limited to the provisions in Parts | and Il
documenWIPO/GRTKF/IC/9/5.

be a
sue.
of

General Comments from
Brazil on document
WIPO/GRTKF/IC/9/5

Brazil is of the view that protection of TK is not contingent upon the consen
the interested communities and that it has a mandatory nature.

The draft instrument on TK should clearly incorporate a provision requiring
and
benefitsharing as a condition for access to TK.

The draft instrument must contain a provision whereby irttieiéd property
applications should disclose the origin of the TKs, any associated genetic
resources, as well as evidence of compliance of PIC and bshafihg from the
country of origin.

by

PIC

International Chamber of
Commerce (IC) on
document
WIPO/GRTKF/IC/9/5

ICC supports initiatives to explore options for the protection of traditional
knowledge, whether within the existing intellectual property framework or

through development of new types of rights. However, ICC believes it i
premature to take definitive positions on TK protection before having a cle

er

idea of what is included in this concept and how it is defined. Only when thizse
points are clarified can an informed judgement be made as to whether therg is a
need for TK potection at an international level and what the scope of any sdch
protection should be. To date, ICC has not reached any conclusion on thege
guestions. ICC has raised a number of questions about TK protection in its [paper

most part have not yet been adequately addressed by the IGC.

ICC'’s view is that objectives, principles, policy options and legal mechanisms

form a natural hierarchy. Objectives must be broadly agreed h@faciples

are settled: from these flow the policy and laws to implement them. In ICC’}

General Comments from the'Protecting Traditional Knowlede”(12 January 2006) . These questions for fhe

b

view, more discussion of objectives and a much greater measure of agreenjent

about them is required before progress can be made. As ICC has maintain
since the Comrttiee was set up, the objectives to be reached must largely

determine the form of the laws to implement them. Until consensus is reacH
objectives, it is vain to expect progress. For these reasons, ICC limits its
comments to the policy objectives ofadonent WIPO/GRTKF/IC/9/5, and feelg
it is premature to update other sections of the document.

ed

ed on

General Comments from
Japan on Document
WIPO/GRTKF/IC/9/5

Traditional knowledge( TK ) is an important issue for many members, and

welcome the work based dmet document WIPO/GRTKF/IC/9/5.Before
continuing this work, we would like to mention that no consensus has been

we

reached on the legal status of the outcome of this work; in other words, whéther

the outcome should be internationally legally binding.

Regarding the discussion on traditional knowledge, even the definition of thg
term “traditional knowledgehas not been clarified in international fora, and

although the initial discussion on TK should be concerned with the current §

tatus
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of respecting, presengn and maintaining TK and identifying where problem

exist, this has not yet been done. Therefore, taking into account the currenj status

of the discussion, it is premature to discuss SUBSTANTIVE PROVISIONS
related to TK.

Regarding the present versiontleé working document or

WIPO/GRTKF/IC/9/5, the drafting of SUBSTANTIVE PROVISIONS has be¢n

started without consensus and sufficient understanding of POLICY

OBJECTIVES and GENERAL GUIDING PRINCIPLES, and it seems that tHere

is some inconsistency between GERAL GUIDING PRINCIPLES and
SUBSTANTIVE PROVISIONS. On the one hand, the principle of flexibility
has been adopted as part of the GENERAL GUIDING PRINCIPLES (parag

(d)), and on the other hand, Prior Informed ConseRIC ) , on which

international consensus has not yet been reached, is required facasy &
traditional knowledge as stated in the SUBSTANTIVE PROVISIONS
(ARTICLE 7).

In order to conduct TKelated discussions in a more structured manner and
thereby avoid such inconsistency, we should first lay common ground by
discussing POLICY OBJEOVES and GENERAL GUIDING PRINCIPLES,
and, after reaching consensus dhem, move on to SUBSTANTIVE

faph

PROVISIONS, taking into consideration the current situation regarding how to

respect, preserve and maintain TK and the relevant international and natio

systems, rather than starting a discussion on SUBSTANTIVE PROVISIONS

prematurely.

Therefore, we would like to focus our comments solely on POLICY

al

OBJECTIVES and GENERAL GUIDING PRINCIPLES at this time and, in this

regard, provide additional comments and clarification in the future course o
discussion, if necessary, whilesegving our position on the SUBSTANTIVE
PROVISIONS.

General Comments from
Norway on document
WIPO/GRTKF/IC/9/5

Document WIPO/GRTKF/IC/9/12 was submitted by Norway before the ninth

session regarding documents 9/4 and 9/5. The objective of documeis ®/12
contribute to the discussions in the IGC regarding the policy objectives and
principles for the protection of Traditional Knowledge (TK) and Traditional

Cultural Expressions (TCE) in order to proceed within the renewed mandat
period. The first pastof the document is proposed to focus on trying to find

areas where there seems to be consensus or emerging consensus, instead| of
focusing on issues where the discussions have been polarized so far. Follgwing

this track the paper presents suggestionsaanto divide the objectives and
guiding principles in the annexes of documents 9/4 and 9/5 into two catego
(1) objectives with a preambular or contextual character and (2)
objectives/principles that may be more suitable for being dealt with in

fies;

international substantive provisions. Finally, the document presents a propgsal

on the possible use of article 10bis in the Paris Convention as a model for ¢

future instrument for the protection of TK.
Document 9/12 reflects Norway’s point of view on how @@mmittee should b
9/12 simply presents one idea on how the Committee could move ahead to

an outcome within the present mandate period, and that Norway at this sta
not exclude any final outcome of the deliberations of the IGC.

dealing with documents 9/4 and 9/5. We would like to emphasize that doc]lment

(Note by WIPO Secretariat: Norway's comments continue with information
regarding the disclosure of origin of Genetic Resources and TK. This
information is contained in the compilation of cmients in document
WIPO/GRTKF/IC/10/INF/2).

1)

reach
e does
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General Comments frothe
Russian Federatioon
document
WIPO/GRTKF/IC/9/5

The Russian Federation supports the development by the Secretariat of the
provisions on the protection of Traditional Knowled@&}, political objectives
and general guiding principles of protection. Russian Federation supposes

draft

that

the development of the draft political objectives and general guiding principles

provides for a solid basis for further constructive discussion abiitapt issues
of protection of TK within the Committee.

In general, the document WIPO/GRTKF/IC/9/5 containing main text and Anhex

is built on the model and the basis of the document WIPO/GRTKF/IC/8/5. T
main text of the document WIPO/GRTKF/IC/9/5 contabrief statement of the
activities of the Committee on the issue of protection of traditional knowledd
We consider to be important the provision mentioned in Section Il (p. 14) g
main text of the document WIPO/GRTKF/IC/9/5 stating that the estithe

work of the Committee are not determined in advance by the mandate of the

Committee neither in their form, nor in the status. Para 14 also contains poj
approaches, many of which may be acceptable in the preparation of the req
the workof the Committee. Thus, the possibilities of the Committee in respe
the issues related to the protection of the traditional knowledge are broader

The Annex to the main text of the document WIPO/GRTKF/IC/®&vised
Provisions for the Protectiaof Traditional Knowledge: Policy Objectives and
Core Principles is divided into three sections: objectives of the protection,
principles for the provisions of the granted protection, and also substantive
provisions.

We suppose that the protection of treditional knowledge must be, among
others, aimed at:

he

e.
the

sible
ults of
ct of
ed.

— recognition the holistic nature of TK and its social, spiritual, econonijic,

intellectual, educational and cultural value,

— promotion respect for traditional knowledge systems for the dignity,
cultural inegrity and intellectual and spiritual values of the traditiong|
knowledge holders,

— meet the actual needs of holders of traditional knowledge,

— promote conservation and preservation of traditional knowledge,

— support traditional knowledge systems,

— repress urdir and inequitable uses

— respect for and cooperation with relevant international agreements
processes promote equitable benrsffiaring

and

— curtail the grant or exercise of improper intellectual property rights gver

traditional knowledge and associated gf@mresources,
— enhance certainty, transparency, mutual respect and understandin
relations between traditional knowledge holders on the one hand,

in
d

academic, commercial, educational, governmental and other users|of
traditional knowledge on the othéncluding by promoting adherence ffo

ethical codes of conduct and the principles of free and prior inform
consent;

Peoples of the Russian Federation have the right to preservation and devel
of their cultural identity, protection, restoration amdgervation of original
cultural and historic habitat. At the same time the policy in the field of
preservation, creation and distribution of cultural values of indigenous peop|
must not be detrimental to the cultures of other peoples of the country.

d

bpment

es

Special attention in the Russian Federation legislation is paid to minority

and restoration of cultural and national identity of minority ethnic communitigs

peoples. Russian Federation guaranties its patronage in respect to preser\;Etion

of the Russian Feddian by means of protection and stimulation, provided f

in
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the federal governmental programs.

We also consider important the general guiding principles stated in Section
the Annex to the document WIPO/GRTKF/IC/9/5, such as: the principle of
respons/eness to aspirations and expectations of relevant communities

2 of

(peoples), the principle of balance, the principle of Respect for and consistgncy

with international and regional agreements and instruments, the principle o
Flexibility and comprehensivenegke principle of Recognition of the specific
nature and characteristics of cultural expression, the principle of
Complementarity with protection of traditional knowledge, the principle of
Respect for rights of and obligations towards indigenous peopdesther
traditional communities, the principle of Respect for customary use and

transmission of TK, the principle of Effectiveness and accessibility of measires

for protection.

We also consider important the general guiding principles stated in Section
the Annex to the document WIPO/GRTKF/IC/9/5, such as the principle of

2

responsiveness to the needs and expectations of traditional knowledge holgers,

principle of effectiveness and accessibility of protection, principle of respect
and cooperation \h other international and regional instruments and proceg
principle of flexibility and comprehensiveness, principle of recognition of the
specific characteristics of traditional knowledge, principle of providing assis
to address the needs of titaghal knowledge holders.

Given the above mentioned, we consider the provisions concerning the obj
and the general guiding principles, in general acceptable.

for
ses,

ance

pctives

Traditionally the protection granted to intellectual property items is always
limited intime, however, the provisions of Section 3 of the Annex to docum
WIPO/GRTKF/IC/9/5 state that the protection granted, which in its essence
close to the protection of intellectual property objects, may turn out to be
unlimited in time, which makes ieasonable to study more thoroughly the
possible consequences of such protection, taking into account, that as it wg
already mentioned at the sessions of the Committee the rights of the TK ho|
must not have advantages over the already existingeictigdll property rights.

We consider worthy further study the proposal of Norway concerning the us

the provisions of Article 1®is [Unfair competition] of the Paris Convention of

the Protection of Industrial Property as a model in respect to thefioatef
TK.

nt
is

S
ders

e of

Clear determination of subjects of the granted protection, the scope of the rjghts

given and the term of protection is important for the grant of protection to th
intellectual property objects. In this connection, the provisions stated in th
section 3 of the Annex to the document WIPO/GRTKF/IC/9/5 require a mor|
detailed study and clarification.

a)

D

The Saami Council has previously commented extensively on the Policy
Objectves and Core Principles contained in the Annex to Document 9/5, bo|
during the IGC sessions and in written document submitted to the WIPO
Secretariat, as requested. We essentially refer to these earlier submission;

General Comments from theyiil here only offer comments dhe most crucial issues contained in the

Saami Council on
Document
WIPO/GRTKF/IC/9/5

Guidelines.

Generally speaking, we believe that the Traditional Knowledge (TK) draft P
Objectives and Core Principles have improved during the cause of the IGC
particularly appreciate the fact that soméhaf observations submitted by
indigenous peoples’ representatives have found their way into the Policy

Objectives and Core Principles. As a result, it is the Saami Council’s positign

that the Policy Objectives and Core Principles now contain elementsitha

h

, and

plicy
We

adopted and implementedcould prove very useful for the protection of
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indigenous peoples’ TK. Still, a number of improvements are necessary fof|the
Guidelines to be acceptable.

General Comments from
Secretariat of the Permane|
Forum on Indigaous Issues
on Document
WIPO/GRTKF/IC/9/5

The Secretariat’'s comments are based on an analysis of the documents ang are
not, in any way, intended to represent the views of the members of the Unitgd
Nations Permanent Forum on Indigenous Issues.

The Secretadat of the Permanent Forum on Indigenous Issues (SPFII) was
established by the General Assembly in 2002. SPFII is based at UN Headgjuarters
in New York in the Division for Social Policy and Development of the UN
Department of Economic and Social AffairsSPD/DESA).

SPFII's main role is to:

— prepare for the annual sessions of the Permanent Forum eagh
May. The secretariat

— also provides support to the Members of the UNPFII throughput
the year;

— advocate for, facilitate and promote coordination and
implemenation within the UN system of the recommendation
that emerge from each annual session;

— promote awareness of indigenous issues within the UN systam,
governments, and the broad public; and

— serve as a source of information and a coordination point for
advoa@cy efforts that relate to the Permanent Forum’s manddgte
and the ongoing issues that arise concerning indigenous pegples.

The SPFII acknowledges the work of the Intergovernmental Committee on
Intellectual Property and Genetic Resources, Traditional Ketiyd and
nlfolklore over the past nine sessions. SPFII also acknowledges the previoug work
undertaken over several decades by the WIPO secretariat on the protectior] of
Traditional Cultural Expressions/ Expressions of Folklore, its fact finding
missions, extesive community consultations, surveys and analysis of existirg
national and regional legal mechanisms under existing intellectual property fand
other laws.

The revised policy objectives and principles of both documents are very
comprehensive as they indel policy issues, statements and debates from
member states, indigenous peoples’ organizations and other interested civi
society organizations and parties. While it has been pointed out on numerolis
occasions in the past, by indigenous peoples’ organiztibneeds to be stated
again that having the two distinct draft objectives (Cultural
Expressions/Expressions of Folklore and Traditional Knowledge) could be geen
as overlooking the fact that that indigenous knowledge systems are holisticfand
interrelate. At the same time it is acknowledged that attempts have been made to
make both areas complementary to each other.

Conclusion

The SPFII acknowledges that policies and debates regarding the protection] of
indigenous knowledge systems is a rapidly evghdrea and for this reason thére
is no one solution that fits the large number of diverse indigenous communﬁies
not only at the international level but also at the national and local levels. Tlere
is also the recognition that this is a complex area amdhhllenge is to find
solutions that do not place administrative burdens on indigenous communit{es

that are already dealing with a myriad of agencies on many levels in regardj to
the multiple issues affecting them.
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There is a view within indigenous comnities that the current intellectual
property rights regime is an alien and problematic construct and therefore g

not be the only solution for protecting TCEs/EoF and Traditional Knowledgs.

Further, the burden of proof of how indigenous peoples niajmeactice and
transmit traditional knowledge should not rest with indigenous peoples. Hern
the focus on establishing registers has to be considered carefully to avoid t
unnecessary burdens being placed on indigenous peoples. Indigenous peo|
need to maintain their responsibilities in regulating traditional knowledge

protection and practices including defining traditional knowledge within thei
communities. Therefore, the development of any protection measures must
consider these wider issues.

hould

ce,
is any
Dles

General Comments from
South Africa on document
WIPO/GRTKF/IC/9/5

There are a number of comments that have relevance to the whole docum
instead of repeating them through out the document we have discussed th
in the preamble.

1. The use ofhe phrase “Traditional Knowledge”

The South African policy document prefers the use of Indigenous Knowled
and Indigenous Knowledge Systems to Traditional Knowledge and Traditio
Knowledge Systems.

nt and
m here

e
al

After much debate within the South African policy dlpment on IKS context

the Minister of Science and Technology ruled in favour of the use of the corjcept

“Indigenous Knowledge and Indigenous Knowledge Systems” against

“Traditional Knowledge and Traditional Knowledge Systems”. The argument

took cognizane of the genesis of the use of traditional as against modern. |
rejects the dichotomy that was created to diminish the significance of indig

knowledge system when counfgrsed against modernity. The South African

delegation choice of Indigenous Kmledge to Traditional Knowledge would th
apply to the whole document. However, the change has not been effected

document.

2. Expansion of the phrase of “traditional knowledge holders

This is a proposal that whenever the phrase “traditional ledye holders” is
used it should be expanded to read “traditional knowledge holders and
practitioners”. This has been effected in the document and rack change hag
utilized to assist with tracking the changes.

3. Expansion of the phrase “recognizéue

This is another proposal that requests that whenever the phrase recognize

nous

D

n the

been

value

appear in the document it should be expanded to read as “recognize and affirm

value”.

4. Expansion of the use of the concept of misappropriation

The proposal is that theord misappropriation when used in this document it
leaves out some other meanings. It is proposed that it should be expanded
“misappropriation, misuse and exploitation.

5. The use of the phrase “Traditional context” should be changed

to read

It is sugg@sted that the use of the phrase “traditional context” in the documeft be

changed and be replaced by the following phrase “customary and local con|
Comments on the Document9
The specific comments on document WIPO GRTKS &e imbedded in the

text. The changes were made with track changes so that they could be visi
Do not accept the changes. The document should be sent with the track cl

ext”.

ble.
anges

and comments.




WIPO/GRTKF/IC/11/%b)
Annex, page

Conclusion

The changes made to the text are consistent with the submissions/addyess
the African Group and the South African Delegation.

\172

Note by WIPO Secretariat: for reasons of space, the revised version of dogument
WIPO/GRTKF/IC/9/5 provided by South Africa is attached as an Appendix {o
document WIPO/GRTKF/IC/10/INF/2.

$In the view of Switzerland,
1. agreeing on the policy objectives and general guiding principles of thi
protection of traditional knowledge and of traditional cultural expressions
(TCEs), and

2. estallishing a working definition of the terms “traditional knowledge” and
“TCEs”,

are two fundamental tasks that need to be carried out at the outset of any
discussions of the Committee on traditional knowledge and TCEs.

The Committee has been discussingpblkcy objectives and general guiding
principles at several of its previous sessions. Furthermore, the Secretariat gut
forward comprehensive definitions of the terms “traditional knowledge” and
“TCES” (see, e.g., WIPO/GRTKF/IC/3/9, para. 25, and WIPO/GRT®B/4,

Annex, p. 10), which provide an excellent basis for the Committee’s discus]sons

on terminology. Up to now, however, the Committee’s work on these tasks has
not been concluded. Accordingly, it is necessary for the Committee to contifiue
discussingn greater detail and eventually agree upon these policy objectivels and
general guiding principles, and to establish working definitions of the two tefms.

Only once these fundamental tasks have been carried out, can the Commitjee
take further steps with gard to the protection of traditional knowledge and
TCEs. Otherwise, the Committee’s work will leave out these fundamental afpd
General ©mments from nece%sar)(;_steps._ Accordi_rL?Iy, Sl\)/vitzer_land agr_e_esrtyslvith those_dele?ations who
. consider discussing possible substantive provisiorth® protection o
Switzerland on Document traditional knowledge and TCEs as are proposed in WIPO/GRTKF/IC/9/4 ajpd
WIPO/GRTKF/IC/9/5 WIPO/GRTKF/IC/9/5 to be premature at this point in time. We will therefore
provide comments on the proposed substantive provisions only at a later stfage in
the diswssions of the Committee on the protection of traditional knowledge fnd
TCEs.

In contrast to what has been stated by some delegations at the ninth sessign of the
Committee, continuing the discussions on the policy objectives and genera
guiding principlesas well as establishing working definitions of the terms
“traditional knowledge” and “TCESs” is not a futile exercise. On the contrary,
Switzerland views these discussions as a necessary prerequisite for any
meaningful and resuttriented further work ofte Committee on the protection
of traditional knowledge and TCEs.

In light of these considerations, Switzerland considers it to be crucial that the
Committee continues and intensifies its work on the policy objectives and the
general guiding principles dfie protection of traditional knowledge and TCEg as
well as on relevant terminology. One important step in this process is the cirrent
compilation of written views on these objectives and general guiding princigjes.

Switzerland considers the revised pglobjectives and the general guiding
principles as contained in documents WIPO/GRTKF/IC/9/4 and
WIPO/GRTKF/IC/9/5 to take the work of the Committee on the protection o
traditional knowledge and TCEs one important step ahead.
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In the context of databasea traditional knowledge, Switzerland refers to its
proposals for the establishment of an international internet portal for traditigpal
knowledge. This portal would link electronically existing local and national
databases on traditional knowledge, andiddacilitate access by patent
authorities to traditional knowledge stored in such databases. For more detgils on
this proposal, reference is made to paras. 30 to 32 of ‘d6Oment
IP/C//W/400 Rev.1

. COMMENTSON OBJECTIVES

General Comments on
Objectves

It is not in every case clear from the titles alone what is meant by each objeftive,
but each is further elaborated subsequershjl, it may be said, not always full
clarifying what is meant. The listed objectives are not of equal weight: they
overlap in some degree, but they may also conflict. The commentary says [[‘The
listed objectives are not mutually exclusive but rather complementary to eagh
other. The list of objectives is non exhaustive... the Committee members njay
supplement the currenst with additional objectives.. “( 2nd paragraph, page|[6).
It is not clear to what extent they are generally accepted by members of the
Committee. In ICC’s view, the list as it stands is unsatisfactory. It must be
clarified, supplemented and, most imgamtly, prioritised. Without a substantig|
measure of agreement on the underlying objectives, further discussion will fpe
fruitless.

Priorities: The Intergovernmental Committee meets at WIPO because it
recognizes that rights for TK, if implemented, viiflve strong affinities with
existing intellectual property rights. WIPQ'’s expertise is in IP laws. This
influences the objectives, and how they should be selected. Compare TRIRfs, and
in particular, Article 7 (Objectives).

“The protection and enforcementt intellectual property rights should contribute
to the promotion of technological innovation and to the transfer and
dissemination of technology, to the mutual advantage of producers and usegfs of
technological knowledge and in a manner conducive t@akaod economic
welfare, and to a balance of rights and obligations.”

As with IP rights, traditional knowledge rights cannot be abseltitey must
balance the interests of holders with those of the rest of society. Knowledg has
value, including, thoug not limited to, economic value. However, economic
value depends on the balance of supply and denmog knowledge is public,
its supply is difficult to control. The presumption has to be that public knowlgdge
is available to all unless made subjecspecific prior rights of which the publid
have notice. Thus, if it were to be accepted that holders of traditional knowledge
have the right to control its use, a balance of obligations requires holders tg
assume corresponding responsibilities. This ity that holders have an
obligation (like that of inventors who seek patents) to disclose their knowledge to
the public, both so that the public know what is protected and how they may
(subject to the holder’s rights) make use of and derive benefitifrom

ICC believes that any implementation of TK rights must involve a balance g
rights and obligations. This provides a criterion for organizing, prioritising,
amending and supplementing the objectives suggested in document
WIPO/GRTKF/IC/9/5.

(INTERNATIONAL CHAMBER OF COMMERCE- ICC)

First of all, we would like to raise attention to the fact that the term “traditionpl
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knowledge” itself is not yet clear and may have diverse interpretations. Thig
is specifically identified as one bthe recurringssues in paragraph 12 of the
document WIPO/GRTKF/IC/9/5 (p.5).

The definition of‘traditional knowledgé concerns not only this paragraph (i)
(Annex, p. 3) but also every other paragraph which includes or refers to the
“traditional knowledgé.

The term “ right(sy appears several times in the POLICY OBJECTIVE

section. Although the terfiright(s),” as it is used in this section, possibly
implies that a new type of right is to be given, there has been no consensug
established on creating such a rightorder to make clear this point, we would
like to propose the insertion of the following NOTE (or footnote) in the POL
OBJECTIVE section.

Note: The use of theterm*“ right(sj in this POLICY OBJECTIVE section does
not prejudge the creation  of a new type of right currently nonexistent under
national and international laws.

(JAPAN)

concerned with, however, that the TK Policy Objectives are ambiguous as
are actually te holders of TK, indeed considerably more ambiguous than th
TCE Guidelines, that still also are far from perfect in this regard. For the
Guidelines to be acceptable, we need to see it clarified that thédaiglatrs to
TK is the people from which the T&riginates. Further, compared to the TCH
Guidelines, the TK Policy Objectives place less emphasis on the importanc
respecting the rights of the TK holders. We would need to see this correctq
well.

The Saami Council is largely in agreement with the Policy Objectives. We %re

(SAAMI COUNCIL)

As previously stated, the poji objectives are broad statements and should
typically form part of a preamble to law or other instrument.

(SECRETARIAT OF THE PERMANENT FORUM ON INDIGENOUS
ISSUES

issue

term

CY

who

b of
d, as

Recognize value

Australia can give in principle support to this objective.

(AUSTRALIA)

‘Recognising value’ should be understood as directed primarily to economig
value, since other values are not directly influenced by IP laws. So limited,
an important objective, with the potential (if fully realized) to improve the
economic circmstances of indigenous peoples and promote development.

(INTERNATIONAL CHAMBER OF COMMERCE- ICC)

i) is
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The protection of traditional knowledge should aim to:
Recognizeand affirm value:

Recognizeand affirm the holistic nature of traditional knowledge and its
intrinsicvalue, including its social, spiritu@ismological, economic,
intellectual, scientific, ecological, technological, commercial, educational an
cultural value, and acknowledge that traditional knowledge systems are
frameworks of ongoing innovatioand distinctive intellectual and creative life
that are fundamentally important for indigenous and local communities and
equal scientific value as other knowledge systems;

(SOUTH AFRICA)

&N

have

Promote respect

Australia acknowledges the importance of itiadal knowledge systems to
traditional knowledge holders and respects the role that they play in society
can therefore support this objective in principle.

(AUSTRALIA)

‘Promoting respect’ is more tenuous. This might be the happy result of
legislaton, but it is difficult to legislate directly for respect, particularly in law
of this kind.

(INTERNATIONAL CHAMBER OF COMMERCE- ICC)

Promote respect for traditional knowledge systems; for the dignity, cultural
integrity and intellectual and spiritugdlues of the traditional knowledge holdd

We

7

s

and practitioners who conserve and maintain those systems; for the contritﬂution

which traditional knowledge has made in sustaining the livelihoods and ide
of traditional knowledge holdegsd practitioners; and for the contribution
which traditional knowledge holdeasd practitioners have made to the

tities

conservation of the environment, to food security and sustainable agriculturde, and

to the progress of science and technology;

(SOUTH AFRICA)

M eet the actual
needs of traditional
knowledge holders

Australia could support objective (iii) to the extent that it is consistent with
current international law and national law and policies and would not affect
integrity of the current IP system. In this reggbe provision would be
improved by the following amendment: ‘respdirrightsindigenous people as
holders and custodians of traditional knowledge...’

We note that to meet the needs of traditional knowledge holders the ob

he

ective

provides for Member &tes to ‘contribute to their [TK holder’s] welfare ahd

economic, cultural and social benefit....". This provision would appear to e

tend

well beyond the terms of reference of the Committee and thus its limits shopld be

clearly delineated or the referenceshl be deleted.

Objective (iii) seeks to ‘reward the contribution’ made by traditional knowled
holders to their communities and to scientific progress. Although Australia
acknowledges that reward may play a role in the protection of traditional
knowledge it notes that the very broad coverage of this item needs further
discussion. Would such reward be provided for all traditional knowledge in
generally in the wider community today? If so, how would such used be
identified and how would the recipits of such reward be identified? Itis als
clear that such rewards may take different forms depending on the particul
situation. We therefore suggest the following amendment ‘reasadpropriate
the contribution.’

ge

use

r
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Australia acknowledges that thew@tlopment of mechanisms to protect
traditional knowledge should be the result of collaboration and consultation
the Indigenous communities.

(AUSTRALIA)

‘Meet the actual needs of traditional knowledge holders’ is an irreproachabl
objective, but begthe question of what these needs are. Further explanatio
(document WIPO/GRTKF/IC/9/5 Annex, p3) indicates that these are seen g
contributions to their welfare and reward for their contributions, together wit
respect for their rights as holderand hus largely coincide with objectives (i)
and (ii).

(INTERNATIONAL CHAMBER OF COMMERCE- ICC)

-

with

=D =

This paragraph describes TK holders as having “rights as holders and cust

dians

of traditional knowledgé.Although this description might imply that a new type

of right is to be given to holders and custodians, there is no consensus on

such a right and that this issue has yet to be discussed. We understand th
are some existing rights, under customary laws or legal practices, which m
respect. ldwever, even in this case, we would like to confirm that the rights,
which are recognized under the customary laws and legal practices in somg
countries or regions, are not necessarily considered legal rights in foreign
jurisdictions.

(JAPAN)

Be guided i the aspirations and expectations expressed diraudly
indirectly by traditional knowledge holders and practitioners, respect their
rights as holders and custodians of traditional knowledge, contribute to
welfare and economic, cultural and sodiahefit and reward the
contribution made by them to their communities dindct dependents and
to the progress of science and socially beneficial technology;

(SOUTH AFRICA)

eating
there
rit

their

Promote
conservation and
preservation of
traditional
knowledge

Australia acknowldges the importance of conserving and preserving traditig
knowledge. However we query the reference to ‘protecting’ traditional
knowledge systems, particularly where this would imply intellectual property
protection that would adversely conflict withroent intellectual property law

rather than contribute to the preservation of traditional knowledge systems.

The final element of objective (iv) also suggests ‘providing incentives’ and
Australia acknowledges that since such incentives may take differarg

depending on the situation and suggests that this objective should contain {
following changes in italics ‘providing incentiviess appropriate’

(AUSTRALIA)

hal

he

Add to the last part of this item the following: “... and promote measures aimed at

con®rvation and protection of natural and cultural environments.”

(BRAZIL)

‘Promote conservation and preservation of traditional knowledge’ aligns clo
with objectives (vi) ‘Support traditional knowledge systems’ and (vii)

‘Contribute to safeguarding tld@ional knowledge’, and must be considered a
subsidiary objective, though important. It is subsidiary because the interest

sely

of the

public at large is not in supporting TK systems as such, but only in supportipg
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those that offer benefits capable of beiegerally shared.

Switzerland supports the addition of policy objective roman 4 regarding the
promotion of the conservation and preservation of traditional knowledge. It

considers this to be a crucial aim of the protection of traditional knowledge @nd

relevant to the work of the Committee, as far as it relates to intellectual prop

(SWITZERLAND)

erty.

Promote and support the conservation and preservation of traditional knowlefige by

affirming, respecting, preserving, protecting and maintaining traditional

knowledge systems and providing incentives to the custodians of those knowjedge

systems to maintain and safeguard their knowledge systems;
(SOUTH AFRICA)

Empower holders
of traditional
knowledge and
acknowledgethe
distinctive nature
of traditional
knowledge systems

Australia could not support this objective if its aim was to allow any right giv
over traditional knowledge to prevail over existing IP laws and principles or
counter to prevailing national or international laws and principles. Australia
therefore suggests the following amendment in italics:

‘(v) be undertaken in a manner that empowers traditional knowledge hg
to protect their knowledge by fully acknowledging the distinctive nature
traditional knowledge systems and the need tortadtutions that meet the
distinctive nature of such systems, bearing in mind that such solutions
should bebalanced and subject to international law and national laws and
policiesand equitable,...’

Australia notes that the term ‘misappropriated’ can pizhy cover a broad
scope of issues and therefore encourages greater discussion about the me

en
run

ders
pf

aning of

‘misappropriated’ to ensure that the term is fully considered by Member States.

(AUSTRALIA)

‘Empower holders of traditional knowledge and acknowlatigedistinctive

nature of traditional knowledge systems’ comes in two parts: ‘Empowermefpt’

will follow from objective (i) ‘Recognising value’. As to ‘acknowledge the
distinctive nature of traditional knowledge systems’, if this means defining
enforceabldegal rights while acknowledging the distinctive nature of TK, it ig

not so much an objective as a necessary restriction on the form rights can tpke.

(INTERNATIONAL CHAMBER OF COMMERCE- ICC)

Line 6 after the sentence operate in a manner supportitie pfétection of

traditional knowledge, the words “and the sui generis systems” should be afided.

(IRAN, ISLAMIC REPUBLIC OF)

We are concerned that the langudgaempower traditional knowledge holders t
exercise due rights and authoritgeems to meandha new type of right will bg
created and given to TK holders. There is no consensus on creating and gi
TK holders such a new type of right and this issue has yet to be discussed.
would like to propose that the wotdmpowet in this paragraphral in the title
of this paragraph be replaced with the wdéfdgilitate”

The term “misappropriation” still needs to be clarified. We understand that |
definition of“misappropriation” should be discussed at a later stage when w
discuss SUBSTANTIVE PRVISIONS.

J

ing to
We
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(JAPAN)

Be undertaken in a manner that empoweditional knowledge holders and
practitionersto protect their knowledge by fully acknowledging the distinctive
nature of traditional knowledge systems and the need to tailor solutions that meet
the distinctive nature of such systems, bearing in mind that such solutions shpuld
be balanced and equitable, should ensure that conventional intellectual propérty
regimes operate in a manner supportive of the protection of traditional knowlgidge
against nsappropriation, and should effectively empotiveditional knowledge
holders and practitionersto exercise due rights and authority over their own
knowledge Should the conventional | PR regime not be supportive of the
protection of 1Ks new regimes should be developed for the said purpose. i.e suli
generis protection.

Comment: Is this rendering okay or should we be making more broader demjands
of changing the conventional intellectual property regimes to include the exergise
of due rights.

(SOUTH AFRICA)

Vi.

Support traditional
knowledge systems

Australia could not support this objective if it supported practices conflicting
with international law and national laws and policies. We would therefore
suggest that the objective be made subject to internationalndwational laws
and policies, eg, through prefacing the objective with the w@olssistent with
international law and national laws and policies....’

(AUSTRALIA)

Brazil has concerns with the language found in this item as it could conveng the
idea, whch is not acceptable for Brazil, that TK protection should seek to
facilitate the transmission of the knowledge (“respect and facilitate...”).

(BRAZIL)

There is however one issue that could be added to (vi) Support traditional
knowledge systems; whichdludes the need to support the environment in

which traditional knowledge is transmitted by and between traditional knowledge
holders. SPFII is of the opinion that supporting the environment in which
traditional knowledge is transmitted relates to widsués of how traditional
knowledge is carried, transmitted and maintained. For example, through lafiguage
and speech, hence indigenous languages must be maintained as they playfa
critical role in keeping traditional knowledge alive. Also, practices that keep
traditional knowledge alive must also be supported such as fishing, hunting
gathering, ceremony and a wide range of community activities. Hence, wha is

under threat of extinction is not traditional knowledge itself but the opportun|ties
for young peopldo learn, practice and respect the knowledge production an
practices of their elders.

(SECRETARIAT OF THE PERMANENT FORUM ON INDIGENOUS
ISSUES

Respect and facilitate the continuing customary pisetice, development,

exchange and transmission @&ditional knowledge by and betwegraditional
knowledge holders and practitioners;, and support and augment customary
custodianship of knowledge and associated genetic resources, and promotg the
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continued development of traditional knowledge systems;

(SOUTH AFRICA)

vii.  Contributeto
safeguarding
traditional
knowledge

Australia agrees in principle provided such customary laws and practices d§ not
conflict with established international law and national laws and policies.

(AUSTRALIA)

174

This provision could énefit from language already set out by the CBD, articl¢ 10

(c), which elaborates the underlying idea from item (vii) in a clearer fashion

(BRAZIL)

Line 5 after direct the word “indirect” also should be added.

(IRAN, ISLAMIC REPUBLIC OF)

Contribute 6 the preservation and safeguarding of traditional knowledge and the
appropriate balance of customary and other means for their development,
preservation and transmission, and promote the conservation, maintenance,
application and wider use of traditiokalowledge, in accordance with relevan}
customary practices, norms, laws and understandingysadiftional knowledge
holders and practitioners, for the primary and direct benefit dfaditional
knowledge holders and practitionersin particular, and for # benefit of
humanity in general;

(SOUTH AFRICA)

viii.  Repressunfair and
inequitable uses

Australia acknowledges the importance of measures to help prevent the
misappropriation of traditional knowledge and the need for such approachef to be
adaptable to ‘natimal and local needs.’

We could therefore support this objective where it would not conflict with
existing proprietary rights.

However, as above, Australia notes that the meaning of the term
‘misappropriation’ has not been fully explored and considetsinder analysis
of the term by WIPO and Member States would be beneficial to discussiong.

(AUSTRALIA)

‘Repress unfair and inequitable uses’ goes with (xiv) ‘Preclude the grant of
improper intellectual property rights to unauthorized parties’, both peomk
important objectives, but requiring a common understanding of what constifutes
unfairness, and when IP rights are to be considered improper. For examplg, it
must be wrong to acquire patent rights claiming known uses of TK but therg] is
sharp disagreeent about whether patent rights may be claimed on improverpents
of such known uses (as ICC believes should generally be the case), or whether
the permission of the holder is required. Such questions can only be resolyed
when there is agreement on theeamives. Thus, it is premature to address what
constitutes unfair or inequitable uses, or improper intellectual property rights,
before agreeing objectives.

(INTERNATIONAL CHAMBER OF COMMERCE- ICC)
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The word repress should be replaced by the word “ptéve

(IRAN, ISLAMIC REPUBLIC OF)

This paragraph may be too substantive to be a policy objective.

The difference betweemmisappropriatioh of traditional knowledge antbther
unfair commercial and necommercial activiti€sis also not clear.

(JAPAN)

RepressEliminate the misappropriation of traditional knowledge and other
unfair commercial and necommercial activities, recognizing the need to ad
approaches for the repression of misappropriation of traditional knowledge
national and local needs;

Respect for and cooperation with relevant internationadional and national
agreements and processes

(SOUTH AFRICA)

t
(¢

Concord with
relevant
international
agreementsand
processes

and operate consistently with, other international and regional instruments

processes.’ However we believe that this wording has the potential to rend
existing IP system subject to any possible mechanism for the protection for
traditional knoviedge.

Regarding objective (ix), the wording here refers to the need to ‘take amfoug

Australia notes that in paper WO/GRTKF/ICT/5 there was reference to the
need to ‘concord’ with said international and regional instruments and thus
preference would be for the use of this term in this objective.

(AUSTRALIA)

The title of thisprovision should be changed in order to be in line with the tit
the index of the Annex (“Concord with relevant international agreements an
processes”)

(BRAZIL)

Concord with relevant international agreements and processes’, like (v) (se
part),is not an objective in itself but a limitation on the form protection might
take. Certainly it is an important limitation. TK rights need to be consistent \
obligations in widely adopted international conventions, including for examg
the CBD and TRIPs

(INTERNATIONAL CHAMBER OF COMMERCE- ICC)

The sentence should be amended as follows: “Operate consistently with an
supportive of ....."

(IRAN, ISLAMIC REPUBLIC OF)

This section discusses international and regional instruments and processe
making refereces to regimes that regulate access and benefit sharing. It do
specifically mention important instruments such as human rights instrument

—

nd
r the

pur

|®AN1)

tond

ith
le

|®X

Sy
bS not
5 and

the Declaration on the Rights of Indigenous peoples. SPFII suggests that these

specific instruments and dacation be mentioned under this policy objective.

(SECRETARIAT OF THE PERMANENT FORUM ON INDIGENOUS
ISSUES)
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X.

Promoteinnovation
and creativity

Australia acknowledges the importance of rewarding and protecting traditio“\

based creativity and innovation laese it helps promote the dissemination of
knowledge.

We can therefore give in principle support to this objective but would sugge

following amendment in italics ‘encourage, reward as appropriate.... ‘.
(AUSTRALIA)

‘Promote innovation and creativitis important because the whole of society
not just TK holders benefit if this objective is achieved.

(INTERNATIONAL CHAMBER OF COMMERCE- ICC)

Encourage, reward and protect traditlmased creativity and innovation and

5t the

enhance the internal transsion of traditional knowledge within indigenous and

traditional communities, including, subject to the consent offHuétional
knowledge holders and practitioners, by integrating such knowledge into

educational initiatives among the communities, fer ttlenefit of the holders ang

custodians of traditional knowledge;

Comment: We favour the use of indigenous and local communities

(SOUTH AFRICA)

Xi.

Ensureprior
informed consent
and exchanges
based on mutually
agreed terms

Australia notes that the role ofipr informed consent in any possible mechan
for the protection of traditional knowledge has yet to be determined and we
would support further discussions on the contexts in which prior informed

consent will be practicable, possible and desirable, semgiwith national laws
noting that there is no internationally recognized right or principle of prior

informed consent. We therefore suggest that the term ‘ensure’ be replaced
‘promote’.

We can give in principle support to consultation and gpeton of Indigenous
people in decisions that affect them.

(AUSTRALIA)

The word “existing” should be deleted.

(BRAZIL)

%

with

The remaining objectives (xi) to (xvi) are worthy but not perhaps fundamentgl to

the project.

(INTERNATIONAL CHAMBER OF COMMERCE- ICC)

The nuance of the language, “ensure prior informed cofssraibstantive and
normative and not appropriate for POLICYOBJECTIVES. And we should alg
pay attention to the fact that Article 8(j) of the CBD does not directly require

PIC
e the

concerning TK and that PIC is yet to be discussed. We would like to propog
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following amendment using the phrases of Article 8 (jhef €BD:

(Draft amendment) Promote wider application of traditional knowledge with the
approval and involvement of the holders of such knowledge

(xi)  Promote, asfar as possible and as appropriate, wider application of
traditional knowledge with the approval and involvement of the holders of such
knowledge, in coordination with existing international and national regimes
governing access to genetic resources,

(JAPAN)

Xii.

Promote equitable
benefit-sharing

The role of prior informed consent in any possible rae@m for the protection
of traditional knowledge has not been determined. Therefore we would sup
further discussions about prior informed consent in particular, concerning it
meaning, status, souread when it may be relevant and practicable.

bort

While Australia can give in principle support to the concept of encouraging the

fair and equitable sharing of benefits as reflected in objective (xii), Australi
believes that this objective is currently too prescriptive in its reference to wi

n

fair and equitale compensation can occur and believes that this is an area tfpat

requires more wuepth discussion.

(AUSTRALIA)

1. The verb “promote” should be replaced by “ensure”;

2. The expression “other applicable international regimes” should be replac
“relevart national and international regimes”;

3. The final part of the provision (starting from “and including...”) should be
suppressed.

4. After the suppression proposed in number 3 above, the following express
should be inserted: “in particular the Conventon Biological Diversity”.

(BRAZIL)

PIC concerning TK has yet to be discussed.
(JAPAN)

Promote the fair and equitalidenefit-sharing and distribution of monetary
and noamonetary benefits arising from the use of traditional knowledge
consistencyith other applicable international regimes, the principle of g
informed consent and including through fair and equitable compensatio

ed by

ion

n
rior
nin

special cases where the individual holder is not identifiable or the knowjedge

has been disclosed;

Comment: How do we introduce the concept of the community benefiting
from the knowledge?

(SOUTH AFRICA)

Xiii.

Promote
community
development and
legitimate trading
activities

Australia acknowledges the spirit of this objective and can give in principle
support if the rights faraditional knowledge and local communities over thein
knowledge do not take precedence over any proprietary aguts the concept

of authenticity allows for more than one community to have the same traditipnal

knowledge without providing the likelfod for conflict between relevant
communities.

We would therefore suggest the following amendments in italics:
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(xiii) if so desired by the holders of traditional knowledge, promote the

use of tradltlonal knowledge for communkmsed developmerrgeognizing-the
al-a ' - and promote
the development of, and the expansmn of marketmg opportunmes for, auth
products of traditional knowledge and associated community industries, wh
traditiond knowledge holders seek such development and opportunities

consistent withthe pursuit of theiright-to-freelypursde economic development

(AUSTRALIA)

1. The language of the provision should make clear that the expression “if 4o

desired” assumes conighce with PIC;
2. The following expression should be deleted: “...for, authentic products of
traditional knowledge and associated community industries.”

(BRAZIL)

ntic
re

There are such wordings as “the rights of traditional and local communities [pver

their knowkdge” and “their right to freely pursue economic developrhdittese
might imply that a new type of right is to be given, but there is no consensug

creating such a new type of right and that this issue has yet to be discusseq.

understand that thereeasome existing rights, under customary laws or legal

to confirm that the rights, which are recognized under the customary laws
legal practices in some countries or regicare not necessarily considered leg
rights in foreign jurisdictions.

(JAPAN)

practices, which can deserve respect. However, even in this case, we woualElike

If so desired by the holders of traditional knowledge, promote the use of

traditional knowledge for communiyased development, recognizing the rights

of traditional and loal communities over their knowledge; and promote the
development of, and the expansion of marketing opportunities for, authentiq

on
We

d
I

products of traditional knowledge and associated community industries, whiere

traditional knowledge holders and practitioners seek such development and

opportunities consistent with their right to freely pursue economic developnjent;

(SOUTH AFRICA)

Xiv.

Precludethe grant
of improper
intellectual
property rightsto
unauthorized
parties

We oppose this policy objective including theareince here to the requiremeng

that the disclosure in patent applications of the source and country of origin||of

traditional knowledge and associated genetic resources as well as evidenct
prior informed consent and compliance with benefit sharing dondibe made &

of

condition for the grant of a patent right. The issue of including such a disclogure
requirement within the patent system is the subject of ongoing discussions fvhich

have not been finalised. The inclusion of such a specific and prescriptive

requirement as an ‘objective’ is not consistent with the nature of the materigl in

this section which is the enunciation of policy objectives rather than specifig
actions. This issue is in any case relevantly covered in general guiding prin

(e).
(AUSTRALIA)

iple
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The sentence should be amended as follows: “Curtail the grant or exercise
and facilitate nullification of Intellectual Property Rights over traditional
knowledge” ...... "

(IRAN, ISLAMIC REPUBLIC OF)

This paragraph requires disclosure of origindence of PIC, and evidence of
benefitsharing (BS), and it is apparently normative. Moreover, there is no

consensus on introducing disclosure of origin internationally. This paragraph

should be deleted.

(JAPAN)

Switzerland does not support the reviseddirg of policy objective roman 14.
Instead, preference is given to the retention of the wording contained in the
previous version of the policy objectives and principles, that is, document
WIPO/GRTKF/IC/7/5.

(SWITZERLAND)

Curtail the grant or exercise whproper intellectual property rights over
traditional knowledge and associated genetic resources, by requiring, in

of,

particular, as a condition for the granting of patent rights, that patent applicgnts

for inventions involving traditional knowledge and agated genetic resources
disclose the source and country of origin of those resources, as well as evi
of prior informed consent and benestaring conditiongnd agreement have
been complied with in the country of origin

(SOUTH AFRICA)

ence

xv. Enhance
transparency and
mutual confidence

Enhancing certainty, transparency, mutual respect and understanding in re
between traditional knowledge holders and other users of traditional knowlg
is important.

However Australia queries the reference here toptineciples of free and prior

informed consent’ as such a concept is not a universally agreed principle and

many questions remain about the content and appropriate context for such
concept. Australia would therefore recommend its deletion from thistolge
while encouraging further discussion about its meaning, status and source.
Australia suggests substituting the phrase wittk &pproval and involvement of
the holders of such knowledge”.

(AUSTRALIA)

Enhance certainty, transparency, mutual resped understanding in relations
betweertraditional knowledge holders and practitioners on the one hand, and
academic, commercial, educational, governmental and other users of tradit
knowledge on the other, including by promoting adherence to ettudak of
conduct and the principles of free and prior informed consent;

(SOUTH AFRICA)

ations
dge

A

onal

xvi.  Complement
protection of
traditional cultural
expressions

Australia can give in principle support to this objective.

Given the close relationship, any protectionrafiitional knowledge or
traditional cultural expressions and expressions of folklore needs to be clog

1’8
<
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aligned and complementary.

(AUSTRALIA)

ICC proposes adding two further objectives, as follows:

(xvii) Maintenance of the public domain MaintenancéhefPublic Domain
ICC regards it as a vital part of any balanced TK protection system that the
public domain should be preserved and not encroached upon. To remove

existing public knowledge from the public domain requires strong justificatign.

People arentitled to retain knowledge they already have, and to make
appropriate use of it. In particular, it is both unjust and inconvenient to prev
control existing uses begun in good faith, perhaps widespread and of manyj
duration. Rights should ¢éhefore not be awarded or asserted retroactively.

(xviii) Proportionality to the ends to be achieved

:nt or
years

The measures to be instituted must be proportional to the ends to be attaing¢d.

The effect of this objective will not be clear until other objectivesagrreed.
But it could notably affect the way objectives are realized. For example, it I

as

been suggested to implement objective (viii) ‘Suppress unfair and inequitalyle

uses’ by a requirement that all patent applications should state the country
origin of genetic resources used in the invention. That requirement howevg
would be disproportionate, given that in many cases the genetic resources
widely available, or are obtained in countries that allow free access to such
resources: in such cases tlequirement, though burdensome to the applicant
does nothing to promote the objective of suppressing unfair use.

Two pragmatic reasons may be advanced for protecting TK: its value to its
holders and its value to society as a whole. The first isgpitynthe concern of
the holders: the value of TK to right holders supports conserving TK, but ng
necessarily recognizing rights in it that limit its wider use. Its value to socie
may support limiting its use in order to provide benefits to the otmisavhich
encourage them to preserve and share it. Alternatively, starting with

bf
I
are

fundamental principle rights in TK may be proposed as a requirement of ju

tice

for those who hold them: but if so, such rights, like other IP rights, must stillbe
balancedwith those of the rest of society. This will require a proper respect ffor
the principle of public domain. ICC suggests that the list of objectives should be
pruned and amended with these points in mind, so as to establish a consefisus.

Unless there isonsensus about the objectives, it is unrealistic to expect

agreement about policies for implementing them, let alone detailed impleménting

provisions.
(INTERNATIONAL CHAMBER OF COMMERCE- ICC)
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I1. COMMENTS ON GENERAL GUIDING PRINCIPLES

General Commentson the
General Guiding
Principles

The terms® measure(8) and“ right(sy appear several times in the

COMMENTARY ON GENERAL GUIDING PRINCIPLES section. Although
these terms, as they are used in this section, possibly imply that a new type] of
right is to be given, there has been no consensudiss&bon creating such a

new type of right. In order to make clear this point, we would like to propose the

insertion of the following NOTE in the COMMENTARY ON GENERAL
GUIDING PRINCIPLES section.

Note: The use of theterms “ measure(s)” and” right(s)” in the

COMMENTARY ON GENERAL GUIDING PRINCIPLES section do not
prejudge the creation of a new type of right currently nonexistent under national
and international laws.

(JAPAN)

We are generally in agreement with the General Guiding Principles too.
However, n para. (b), the phrase “of indigenous peoples and local communlties
and other traditional knowledge holders”, needs to be added at the end of tE{e
provision. Further, in para. (f), after the reference to “legal systems”, we w
see the inclusion ohe term “including customary legal systems”.

With regard to the Commentary to the General Guiding Principles, we agre¢ with

most parts of these as well, and particularly appreciate the highlighting of the
importance of respecting the rights of TK holdéms|uding the right to consent
or not consent to access to TK as well as of indigenous customary laws
pertaining to such issues.

(SAAMI COUNCIL)

The substantive provisions set out in the next section are guided by and segk to

give legal expression to Ktain general guiding principles which have

underpinned much of the discussion within the Committee since its inceptigh and
in international debate and consultations before the Committee’s establishment.

Elaboration and discussion of such principlesksyastep in establishing a firm
foundation for development of consensus on the more detailed aspects of
protection. Legal and policy evolution is still fasbving in this area, at the
national and regional level, but also internationally. Equally, steomghasis hag
been laid on the need for community consultation and involvement. Broad
agreement on core principles could put international cooperation on a clearfr,
more solid footing, but also clarify what details should remain the province ¢f
domestic lanand policy, and leave suitable scope for evolution and further
development. It could build common ground, and promote consistency and
harmony between national laws, without imposing a single, detailed legislatjve
template.

(SOUTH AFRICA

a. Responsivenessto
the needsand
expectations of

Australia can give in principle support to this provision to the extent that sugh
aspirations, expectations and needs of traditional knowledge holders are
consistent with international and natéd laws and policies. For example,

nt to



WIPO/GRTKF/IC/11/%b)
Annex, page4

traditional
knowledge holders

Australia would not be able to support customary practices that are inconsigtent
with national laws.

(AUSTRALIA)

Suppress the last sentence of the text, starting from “Measures for...”, takinfy into
account that contrap what is suggested, measures for protection of TK shall
not be deemed voluntary nor have their applicability conditioned upon
manifestation on the part of the holders of such rights.

(BRAZIL)

We are not sure of the meaning of the wording, “measurdgbddegal

protection of traditional knowledgeDo such*measurésmean existing
measures or measures which must be created to provide for the legal protection?
In this regard, we would like to mention that so far a consensus has not begn
made in supportfa sui generis IP protection system for TK.

“Customary and traditional forms of protectionare mentioned in this

paragraph, and we understand that there are some existing forms of proted|
under customary and traditional laws, which can deserve tespElowever,
even in the case that such an existing form of protection does merit respect} we
would like to confirm that the customary laws and legal practices in some
countries or regions do not necessarily have legal validity in foreign jurisdicfions.

on

(JAPAN)

Protection should reflect the actual aspirations, expectations and needs of
traditional knowledge holders and practitioners; and in particular should:
recognize and apply indigenous and customary practices, protocols araklaws
far as possible arabpropriate; address cultural and economic aspects of
development; address insulting, derogatory and offensive acts; enable full gnd
effective participation bwlltraditional knowledge holders and practitioners;
and recognize the inseparable quality odlitianal knowledge and cultural
expressions for many communities. Measures for the legal protection of
traditional knowledge should also be recognized as voluntary from the viewpoint
of indigenous peoples and other traditional communities who would aleays
entitled to rely exclusively or in addition upon their own customary and
traditional forms of protection against unwanted access and use of their
traditional knowledge.

(SOUTH AFRICA)

b.

Recognition of
rights

Australia gives in principle support to thpsovision. As discussed above,
Australia considers there should be further consideration of the term
‘misappropriation’.

(AUSTRALIA)

The term “right in Paragraph (b) of the COMMENTARY ON GENERAL
GUIDING PRINCIPLES might imply that a new type of righe breated and
given to holders and custodians, and we would like to confirm that there is fo
consensus on creating such a new type of right and that this issue has yet {p be
discussed. We understand that there are some existing rights, under custofnary
laws or legal practices, which can deserve respect. However, even in this cgse,
we would like to confirm that the rights, which are recognized under the
customary laws and legal practices in some countries or regions, are not
necessarily considered legal rigli foreign jurisdictions.

We would like to repeat the aforementioned comments as they pertain to
Paragraph (e) of the COMMENTARY ON GENERAL GUIDING PRINCIPLHS
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(Annex, p.10) which mentiorithe rights of traditional knowledge holdérs.

(JAPAN)

The rightsof traditional knowledge holders and practitionersto the effective
protection of their knowledge against misappropriation should be recognize
respected.

(SOUTH AFRICA)

0 and

C.

Effectiveness and
accessibility of
protection

Australia acknowledges the impantce of guiding principle (c) in any system (¢
protection of traditional knowledge. However since the role of prior informeq

—

consent has yet to be determined Australia considers it should be deleted fflom

this provision. This would not detract from thexflglity of implementation of
this guiding principle and would be consistent with Australia’s comments on

objectives (xii) and (xv). It would also promote consistency between guiding

principles (c) and (d) as (d) provides for flexibility in implementatibany
protection. Australia suggests the following amendments:

‘Where measures for the protection of traditional knowledge are adopted,
appropriate enforcement mechanisms should be developed, consistent with
international law and national laws and p&g; permitting effective action
against misappropriation of traditional knowledge and supporting the broad
principle of prior informed conserit.

Again, Australia would support further discussion of the term ‘misappropriafjon

to ensure that the termggven fully explored by Member States.

(AUSTRALIA)

The last part of the comments on this item suggests that enforcement mea
are optional. Brazil thus proposes to replace this last part of the comments
following: “(c) Measures for protectingaditional knowledge should be

D

r

ures
or the

effective in achieving the objectives of protection, and should be understanglable,

affordable, accessible and not unjustifiably burdensome for their intended
beneficiaries , taking into account of the cultural, social andauic context of

traditional knowledge holders. National and international measures should be

available in order to provide appropriate enforcement procedures that perm
action against misappropriation of traditional knowledge and violation of thg
principle of prior informed consent.”

(BRAZIL)

The wording, “appropriate enforcement mechanisms should be developed
permitting effective action against misappropriation of traditional knowledge
supporting the broader principle of prior informed conseaygears to be too
substantive to be mentioned in COMMENTARY ON GENERAL GUIDING
PRINCIPLES.

(JAPAN)

Measures for protecting traditional knowledge should be effective in achiev

t

and

ng

the objectives of protection, and should be understandable, affordable,ldecgssi

and not burdensome for their intended beneficiaries, taking account of the
cultural, social and economic contexitiadditional knowledge holders and
practitioners. Where measures for the protection of traditional knowledge ar
adopted, appropriate emtement mechanisms should be developed permittir]

37
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effective action against misappropriation of traditional knowledge and supp@rting

the broader principle of prior informed consent.
(SOUTH AFRICA)

d.

Flexibility and
compr ehensiveness

Australia can suppothis provision in principle but would suggest that the final

paragraph be made less prescriptive through the terms ‘as appropriate’ and
‘may’ rather than ‘should’.

or

A flexible approach to the protection of traditional knowledge helps ensure that
approprate mechanisms are available to suit the range of needs of Indigengus
people, and that an appropriate balance is achieved between those needs @nd the
maintenance of a stable framework for investment. This flexibility should also

extend to respect for thbversity of legal systems amongst member States.

(AUSTRALIA)

The sentenceéProtection should include defensive measures to curtail
illegitimate acquisition of industrial property rights over traditional knowledg
... and positive measures establishing legaltlement for traditional knowledg
holders” appears to be too substantive, and the tadroluld is prejudging
outcomes.

(JAPAN)

Protection should respect the diversity of traditional knowledge held by diffe
peoples and communities in different&es, should acknowledge differences
national circumstances and the legal context and heritage of national

jurisdictions, and should allow sufficient flexibility for national authorities to
determine the appropriate means of implementing these paraipthin existing
and specific legislative mechanisms, adapting protection as necessary to tg

account of specific sectoral policy objectives, subject to international law, afpd

respecting that effective and appropriate protection may be achieved bg a \{
variety of legal mechanisms and that too narrow or rigid an approach may
preempt necessary consultation witiiditional knowledge holders and

practitioners.

Protection may combine proprietary and fpyoprietary measures, and use
existing IP rights (inluding measures to improve the application and practicg
accessibility of such rights3ui generis extensions or adaptations of IP rights,

and specificsui generislaws. Protection should include defensive measures tp

curtail illegitimate acquisition ahdustrial property rights over traditional
knowledge or associated genetic resources, and positive measures establig
legal entitlements faraditional knowledge holders and practitioners.

(SOUTH AFRICA)

D

tF

rent
n

ke

id

hing

€.

Equity and benefit-
sharing

Consistency with a@sting obligations under international law and national law
and policies is essential to Australia’s support for this provision. This is
acknowledged in, eg, general guiding principle (g) which provides for
consistency with national laws regarding acdesgenetic resources.

Regarding the references in the first and third paragraphs to prior informed
consent our earlier comments regarding objectives (xii) and (xv) would app
this provision also. We would therefore recommdatéting “respect for por
informed consent” and substituting it wittespect for appropriate consultative
measures and where appropriate consent should be encouraged.

y to




WIPO/GRTKF/IC/11/%b)
Annex, page7

(AUSTRALIA)

First paragraph: delete the paragraph as it stands and, instead, rephrase it|making
it clear thathe principle of equity may lead at time to treatment more favourmble
for the TK holders, as this idea does not seem clear enough from the langufpge
used in the last sentence of this paragraph (“In reflecting these needs...”).

Second Paragraph: Replace laeagraph by the following: “As a means of
ensuring that the intellectual property regime is equitable and responsive tg
broader societal interests, the rights of TK holders over their knowledge shquld
be fully recognized and safeguarded. Respect for priormed consent should
be ensured, and holders of TK should be entitled to the fair and equitable sfaring
of benefits from the use of their traditional knowledge. Where traditional
knowledge is associated with genetic resources, the distribution oftbenef
should be consistent with measures established in accordance with the
Convention on Biological Diversity, providing for the sharing of benefits arisjng
from the utilization of genetic resources.”

(BRAZIL)

Protection should reflect the need for an exhlé balance between the rights ghd
interests of those that develop, preserve and maintain traditional knowledge,
namelytraditional knowledge holders and practitioners, and of those who use
and benefit from traditional knowledge; the need to reconcilersivpolicy

concerns; and the need for specific protection measures to be proportionatﬂ to the

objectives of protection and the maintenance of an equitable balance of intgrests.
In reflecting these needs, traditional knowledge protection should respect the

right of traditional knowledge holders and practitionersto consent or not to
consent to access to their traditional knowledge and should take into accoulpt the
principle of prior informed consent.

The rights oftraditional knowledge holders and practitioners over their
knowledge should be recognized and safeguarded. Respect for prior infornjed
consent should be ensured, and holders of traditional knowledge should be
entitled to fair and equitable sharing of benefits arising from the use of their
traditiond knowledge. Where traditional knowledge is associated with genetic
resources, the distribution of benefits should be consistent with measures,
established in accordance with the Convention on Biological Diversity, provjding
for sharing of benefits arisinfjom the utilization of the genetic resources.

Protection which applies the principle of equity should not be limited to bengfit
sharing, but should ensure that the rightgaditional knowledge holders and

practitioners areduly recognized and shoulish particular, respect the right of
traditional knowledge holders and practitionersto consent or not to consent tg
access to their traditional knowledge.

(SOUTH AFRICA)

Consistency with
existing legal
systems governing
access to associated
genetic resources

Australia agrees that consistency with the applicable law governing access|to
genetic resources and benefit sharing is essential to prevent any conflict bgfween
obligations and can therefore give in principle support to this provision.

(AUSTRALIA)

1. Suppress the final part of the title starting from “...governing...”;

2. Replace “the applicable law” for “national and international regimes”;
3. Add a second paragraph, as previously proposed by Brazil, in the followifng
terms: “Measures should be adopteth a view to ensuring that existing
intellectual property systems operate in a manner that is consistent and dogs not
run counter to the objectives of traditional knowledge protection.” 11
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(BRAZIL)

As we have done repeatedly, the Saami Council reiteratestrong objection to|

para. (f) of the Commentary. Section (f) simply misrepresents international|law,

and would, if implemented, violate e.g. the UN Charter, which both WIPO ajd

its member states obviously are bound to respect. We underline thatnet d(

challenge the fact that stateas sovereigns do have rights to genetic and othér

natural resources within their national borders. Equally firmly established upder
international law is, however, the existence of competing rights to such natdral

resources, such as indigenous peoples’ right tedetiérmination and our land

and resource rights. Moreover, as human rights, these rights do not only cgmpete

with, but actually often precedent over the principle of state sovereignty. It |s
consequentlyimply a misrepresentation of international law to single out on
right (state sovereignty) that pertain to genetic resources, without any referi
whatsoever to the competing rights that also apply to such resources. The

nce

are

two options. Either sectio(f) is altogether deleted from the Objectives and Clore

Principles. Alternatively, the provision is redrafted to accurate reflect
international law on the area, i.e. references are included to all rights that
compete with- and sometimes take precedemtio state sovereignty. We

repeat that this is a delateaker for us. The Saami Council would denounce @ny

Guidelines that include the language currently contained in section (f), in
isolation. And so would, we believe, almost all other indigenouslggop
representatives.

(SAAMI COUNCIL)

The authority to determine access to genetic resources, whether associated with
traditional knowledge or not, rests with the national governments and is suljject

to national legislation. The protection of traditionablvledge associated with

genetic resources shall be consistent with the applicable law governing acgess to

those resources and the sharing of benefits arising from their use. Nothing|in

these Principles shall be interpreted to limit the sovereign rajl8sates over

their natural resources and the authority of governments to determine accegs to
genetic resources, whether or not those resources are associated with protgcted

traditional knowledge.

(SOUTH AFRICA)

Respect for and
cooper ation with
other international
and regional
instruments and
processes

Australia can give in principle support acknowledging that consultation and
cooperation with other international fora is important and consistency with
relevant provisions of existing international instrumses critical to ensure thei

continued and effective operation. Australia stresses that it can only recogfise
customary law where it does not conflict with international law and national [laws

and policies.

(AUSTRALIA)

Delete the first paragraph of themments.

(BRAZIL)

Traditional knowledge shall be protected in a way that is consistent with thg

objectives of other relevant international and regional instruments and procgsses,

and without prejudice to specific rights and obligations already codified i

established under binding legal instruments and international customary law.

Comment: Does this mean that you cannot change anything in the international
law in relation to the protection of TK?

Nothing in these Principles shall be interpreted tecathe interpretation of
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other instruments or the work of other processes which address the role of
traditional knowledge in related policy areas, including the role of traditional
knowledge in the conservation of biological diversity, the combatingoafgiht

and desertification, or the implementation of farmers’ rights as recognized H
relevant international instruments and subject to national legislation.

(SOUTH AFRICA)

Respect for
customary use and
transmission of
traditional
knowledge

Australia carsupport this provision in principle, where customary law does n

conflict with current international law and national laws and policies, includifg

human rights.

(AUSTRALIA)

Brazil would appreciate clarification as to the part of the text starting froso“i
desired...”.

(BRAZIL)

Further, the Saami Council strongly objects to para. (h), suggesting that
indigenous peoples’ customary laws should be recognized only subject to
national legislation. This must be a drafting mistake, since obviously the
recogniton of the laws of one people cannot be dependent on the will of ang
Any language suggesting otherwise would violate the fundamental principle
non-discrimination, a norm that constitutes jus cogeaspreemptory norm. It
is outside the mandat# WIPO to adopt any language with legal implications
that contradicts premptory norms.

(SAAMI COUNCIL)

The above statement about supporting the environment in which traditional
knowledge is transmitted is also relevant in sections (h) and (i).

(SECRETARIAT OF THE PERMANENT FORUM ON INDIGENOUS
ISSUES)

pt

ther.
of

Customary use, practices and norms shall be respected and given due accpunt in

the protection of traditional knowledge, subject to national law and policy.
Protection beyond the traditional context shaudd conflict with customary

access to, and use and transmission of, traditional knowledge, and should fespect

and bolster this customary framework. If so desirethbyaditional knowliedge
holders and practitioners, protectionshould promote the use, déygment,
exchange, transmission and dissemination of traditional knowledge by the

communities concerned in accordance with their customary laws and practiges,

taking into account the diversity of national experiences. No innovative or
modified use of tradibnal knowledge within the community which has
developed and maintained that knowledge should be regarded as offensive
that community identifies itself with that use of the knowledge and any
modifications entailed by that use.

(SOUTH AFRICA)

use if

Recognition of the
specific
characteristics of
traditional
knowledge

Australia notes the broad nature of this principle and the difficulty that memper

States may have in ensuring that specific characteristics of a community’s
traditional knowledge which may hmknown are considered in developing
mechanisms for protection.

In principle, Australia would support a provision which focuses on consideri

g

the general characteristics of Indigenous communities’ treatment of traditiofal
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knowledge.

(AUSTRALIA)

The abovestatement about supporting the environment in which traditional
knowledge is transmitted is also relevant in sections (h) and (i).

(SECRETARIAT OF THE PERMANENT FORUM ON INDIGENOUS
ISSUES

Providing
assistanceto
addressthe needs
of traditional
knowledge holders

Australia can give in principle support to this provision where collective
management is appropriate, with the understanitiagthe assistance in setting
up collective management systems would be in the form of ‘principles’ or
‘guidelines’ andnot the development cfpecific laws.

(AUSTRALIA)

Delete the part of the text starting from “including, for example,...”

(BRAZIL)

Traditional knowledge holders and practitioners should be assisted in building
the legaltechnical capacity and establigithe institutional infrastructure whic
they require in order to effectively utilize and enjoy the protection available
under these Principles, including, for example, in the setting up of collective
management systems for their rights, the keepingoofrds of their traditional
knowledge and other such needs.

(SOUTH AFRICA)
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V. COMMENTS ON SUBSTANTIVE PRINCIPLES

General Commentson the
Substantive Principles

Article1l. Protection
Against
Misappropriati
on

Paragraph 2:

- add “or illicit” between “unfair” and theans” (second last sentence of
the draft provision);

- replace, all along the paragraph, the terms “acquisition” and “acquir
for other that does not convey the idea of “appropriation”

Paragraph 3:

- In the heading: Replace “prevent” for “suppfess

- (iv): delete the expression “if the traditional knowledge has been
accessed”

- (iv): replace “compensation” for “benefharing”;

- (iv): delete the last part, starting from "when such use” until “knowledge”;

- (iv): add “according to the nationahd international regimes” as the
final part of the provision;

- (v): delete the word “willful”.

- Add the following as small roman (vi): “The granting of patent rights
inventions involving traditional knowledge and associated genetic resource
without the disclosure of the country of origin of the knowledge and resourc
well as evidence that prior informed consent and begkéiting conditions have
been complied with in the country of origin.”

(BRAZIL)

Turning to the Substantive Principles, weuld like to register our concern with

the drafting of Article 1 “Protection against Misappropriation”. Generally
speaking, we think the scope of protection is too limited, as it will leave a
substantial part of traditional knowledge that conventitiPBiregimes consider
to be in the so called public domain continuously without protection.

(SAAMI COUNCIL)

SPFII agrees to the addition of 3 (v) because legal measures should prevert

mutilation, distortion or derogatory modification of traditional knowgledvhich
is of moral or spiritual value to traditional knowledge holders.

(SECRETARIAT OF THE PERMANENT FORUM ON INDIGENOUS
ISSUES)

1. Traditional knowledge shall be protected against misappropriation.
Comment: |Is protection only against misappropriation?

2. Any acquisition, appropriation or utilization of traditional knowledge b
unfair or illicit means constitutes an act of misappropriation. Misappropriati

3dn

—

or

£S, as

y
bn

may also include deriving commercial benefit from the acquisition, appropriftion

or utilization of traditional knowledge when the person using that knowledgg

knows, or is negligent in failing to know, that it was acquired or appropriategl by

unfair means; and other commercial activities contrary to honest practices
gain inequitable benefit fro traditional knowledge.

3. In particular, legal means should be provided to prevent:

[..]

hat
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willful offensive use of traditional knowledge of particular
moral,erspiritualor_cosmological value to its holders by third
parties outside the customary cotfevhen such use clearly
constitutes a mutilation, distortion or derogatory modificatig

of that knowledge and is contrary to ordre public or morality.

4, Traditional knowledge holders and practitioners should also be
effectively protected against otheets of unfair competition, including acts
specified in Article 10bis of the Paris Convention. This includes false or
misleading representations that a product or service is produced or provide
the involvement or endorsementtodditional knowledge holders and
practitioners, or that the commercial exploitation of products or services ber

holders of traditional knowledge. It also includes acts of such a nature as tQ

create confusion with a product or servicératlitional knowledge holders and
practitioners; and false allegations in the course of trade which discredit the
products or services t¢faditional knowledge holders and practitioners.

5. The application, interpretation and enforcement of protection against

misappropriation of tradiinal knowledge, including determination of equitablm

sharing and distribution of benefits, should be guided, as far as possible an
appropriate, by respect for the customary practices, norms, laws and
understandings of the holder of the knowledge, indgdhe spiritual, sacred or
ceremonial characteristics of the traditional origin of the knowledge.

(SOUTH AFRICA)

=)

i with

efits

Article2. Legal Form of
Protection

Add in any one of the paragraphs explicit reference to the possibility of a “s|ii

generis” system, as it is mentionachong the General Guiding Principles.

(BRAZIL)

We are fine with Article 2- “Legal form of Protection”, Article 3 “General
Scope of Subject Matter”, Article 4‘Eligibility for Protection” and Article 5-
“Beneficiaries of Protection”.

(SAAMI COUNCIL)

implemented through a range of legal measures, including: a special law o
traditional knowledge; laws on intellectual property, including laws governin
unfair competition andnjust enrichment; the law of contracts; the law of ciy
liability, including torts and liability for compensation; criminal law; laws

1. The protection of traditional knowledge against misappropriation ma>hébe

concerning the interests of indigenous peoples; fisheries laws and environtpental

laws; regimes governing access &ethefitsharing;customary law or any other
law or any combination of those laws. This paragraph is subject to Article 1

2. The form of protection need not be through exclusive property rights,
although such rights may be made available, as apptepfor the individual
and collective holders of traditional knowledge, including through existing o

1(1).

adapted intellectual property rights systems, in accordance with the needs @nd the

choices of the holders of the knowledge, national laws and policiés, a
international obligations.

(SOUTH AFRICA)

Article3. General Scope
of Subject
Matter

Paragraph 2 (last part): Replace “and knowledge associated with genetic
resources” for “or any other knowledge associated with genetic resources”,
knowledge related to, intalia, medicine, agriculture and environment are alg
comprised within TK associated to genetic resources.

(BRAZIL)

as
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We are fine with Article 2- “Legal form of Protection”, Article 3 “General
Scope of Subject Matter”, Article 4‘Eligibility for Protection” and Article 5
“Beneficiaries of Protection”.

(SAAMI COUNCIL)

1. These principles concern protection of traditional knowledge against
misappropriation and misuse beyond its traditional context, and should not pe
interpreted as limiting or seekimgxternally to define the diverse and holistic
conceptions of knowledge within the traditional context. These principles should
be interpreted and applied in the light of the dynamic and evolving nature o
traditional knowledge and the nature of tradisibknowledge systems as
frameworks of ongoing innovation and creativity.

Comment: We prefer the use of customary and local context to traditional
context. Recommend replacement.

2. For the purpose of these principles only, the term “traditional knowlegge
refers to the content or substance of knowledge resulting from intellectual

activity in a traditional context, and includes the krAoow, skills, innovations,

practices and learning that form part of traditional knowledge systems, and
knowledge embodyingraditional lifestyles of indigenous and local communitigs,
or contained in codified knowledge systems passed between generations. |tis
not limited to any specific technical field, and may include agricultural,
environmental and medicinal knowledge, &mdwledge associated with genefjc
resources.

Comment: The use of traditional knowledge has already been mentioned, South
Africa prefers Indigenous Knowledge.

(SOUTH AFRICA)

(ii): Brazil would like to request clarificatiorbaut the treatment to be accordefl
to any cases that might not fall under items (i) through (iii);

(iii): replace “integral to the cultural identity” for “related to the cultural
identity”.

(BRAZIL)

We are fine with Article 2- “Legal form of Protection”, Aticle 3- “General
Scope of Subject Matter”, Article 4‘Eligibility for Protection” and Article 5-
“Beneficiaries of Protection”.

Article4. Eligibility for (SAAMI COUNCIL)
Protection Protection should be extended at least to that traditional knowledge which i

&

generated, preserved amdrtsmitted in a traditional and intergenerational
context;

distinctively associated with a traditional or indigenous community or peoplé
which preserves and transmits it between generations; and

Comment: Who doesit refer to by “ people” Clarification is sought.

integral to the cultural identity of an indigenous or traditional community or
people which is recognized as holding the knowledge through a form of
custodianship, guardianship, collective ownership or cultural responsibility. [ This
relationship maye expressed formally or informally by customary or traditiopal
practices, protocols or laws.
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(SOUTH AFRICA)

Article5. Beneficiaries of
Protection

It is suggested that, for the sake of clarity of the text, the provision be split ifito

two.
(BRAZIL)

We are fine wih Article 2— “Legal form of Protection”, Article 3 “General
Scope of Subject Matter”, Article 4‘Eligibility for Protection” and Article 5-
“Beneficiaries of Protection”.

(SAAMI COUNCIL)

Protection of traditional knowledge should benefit the comiti@swho
generate, preserve and transmit the knowledge in a traditional and
intergenerational context, who are associated with it and who identify with i

n

accordance with Article 4. Protection should accordingly benefit the indigerlLous

and traditionatommunities themselves that hold traditional knowledge in thi
manner, as well as recognized individuals within these communities and p¢g

Comment: What does the reference to peoples refer to: clarification on
definition of peoplesis sought.

Entitement to the benefits of protection should, as far as possible and
appropriate, take account of the customary protocols, understandings, laws
practices of these communities and peoples.

(SOUTH AFRICA)

pples.

and

Article6. Fair and
Equitable
Benefit-sharing
and
Recognition of
Knowledge
Holders

Paragraph 1: The provision should incorporate language indicating that the
the TK requires, apart from compliance with PIC, respect for mutually agre
terms regarding benefitharing.

Paragraph 1: Add “according to natateqgislation of countries of origin”, or thig

like, at the beginning of the paragraph.

Paragraph 2: Replace “only give” for “mainly give” as TK holders should be
to require benefits of whatever kind as a condition for the use of the knowle|

(BRAZIL)

Akwe: Kon Guidelines on lands occupied by indigenous communities.

[To recognise that DEVELOPMENTS proposed to take pladeAMDS and
WATERS traditionally occupied by indigenous and local communities are
sensitive to their concerns since this hasi@esource of these communities
environmental, agricultural, medicinal concerns and, because of the potenti
long term negative impacts on their lively hoods and traditional knowledge
could be associated with such developments. This should be jrapaaft

use of
d

ffree
ge.

I
at

assessment for development in areas traditionally used as a source of genéitic

resource for these communities.]
(KENYA)

With regard to Article 6 on benefit sharing, we can accept this one too, proy
that para. 1 is clarified to express that bigrsharing can only take place
following a correct application of the principle of free, prior and informed

ded

consent. Further, in para. 2, we would like to see the insertion of “if appropfiate”
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after the word “need”.

(SAAMI COUNCIL)

This Article raisesmportant issues in terms of commercialization of traditionfl
knowledge and the possible benefits covering both monetary anthowetary
benefits as well as the development of contractual arrangements for the different
uses as set out in the Bonn Guidedioa Access to Genetic Resources and Fgir
and Equitable Sharing of Benefits Arising out of their Utilization. While the
discussion regarding this issue is stillgoing and is still in the developmental
stage, SPFIl makes the suggestion that this sectiold include information thaj
clarifies how these discussions are linked to the Convention on Biological
Diversity’s (CDB) work on protecting Traditional Knowledge and its proposed
international regime on access and benefit sharing. This section cauld als
include the distinction between the CDB’s work on protecting genetic resoufces
and WIPO's interest in the inventions derived from genetic resources (which falls
under the Patents Act).

(SECRETARIAT OF THE PERMANENT FORUM ON INDIGENOUS
ISSUES

1. The benefits of protection of traditional knowledge to which its holders
are entitled include the fair and equitable sharing of benefits arising out of the
commercial or industrial use of that traditional knowledge.

2. Use of traditional knowledge for navommecial purposes need only give
rise to noAmonetary benefits, such bst not limited to access to research
outcomes and involvement of the source community in research and educational
activities.

3. Those using traditional knowledge beyond its traditionatext should
mention its source, acknowledge its holders, and use it in a manner that regpects
the culturaland spiritual values of its holders.

4. Legal means should be available to provide remedidsdditional

knowledge holders and practitionersin cases where the fair and equitable
sharing of benefits as provided for in paragraphs 1 and 2 has not occurred,fjor
where knowledge holders were not recognized as provided for by par&grap

=

5. Customary lawsnd practices within local communities may @ an
important role in sharing benefits that may arise from the use of traditional
knowledge.

(SOUTH AFRICA)

Article7. Principle of
Prior Informed
Consent

Paragraph 1: delete “...from its traditional holders...”;

Paragraph 3: add the word “unjustifiably” (or {he) before “burdensome”
(BRAZIL)

As to Article 7 on prior and informed consent, the Saami Council can accept this
Article only if the phrase “subject to these principle and relevant national lays”
is deleted from para. 1 and the phrase “as provided fiiicaple national
legislation” from para. 2. The concept of free, prior and informed can be
described as a bundle of rights, many of them human rights, such as, agair
indigenous peoples’ right to saletermination and our land and resource righfs.
Perdefinition, human rights can never be subject to national legislation.
Consequently, Article 7, as currently drafted, contradicts a fundamental
international legal principle, and must be corrected accordingly. In this confext,
it can be added that it @r understanding that the aspiration is that the “e
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international regime shall be legally binding. Obviously, to render provision
a legally binding international legal instrument subject to national legislatior
constitutes a contradiction in terms.

(SAAMI COUNCIL)

The SPFII has always used the term free, prior and informed consent (FPI(
which is an integral component of indigenous peoples’ rights to lands, territ(
and resources. Free, prior and informed consent also means that indigenoy

peoples should not only have the right to consent, but also the right to refusg

consent. Contracts and agreements can be useful because they are flexiblg
enable all parties to an agreement with an opportunity to negotiate a range
terms and conditions. Hewer, SPFIl has concerns that contracts and
agreements are often negotiated without any nationally consistent standard
guidelines. They can also have the potential to create a disincentive for
governments to develop national laws on access and bgmafihg.

(SECRETARIAT OF THE PERMANENT FORUM ON INDIGENOUS
ISSUES

)
ries
S

and
of

5 Oor

3. Measures and mechanisms for implementing the principle of prior inforni
consent should be understandable, appropriate, and not burdensome for al
relevant stakeholders, in partiauffor traditional knowledge holders and
practitioners; should ensure clarity and legal certainty; and should provide
mutually agreed terms for the equitable sharing of benefits arising from anyj
agreed use of that knowledge.

(SOUTH AFRICA)

ed

r

Article8. Exceptionsand
Limitations

Paragraph 1(ii): Replace the expression “use in government hospitals” for “
by public health system”, in order to accommodate national systems, such
one in Brazil, in which private hospitals may be included in the public healtH
system;

Paragraph 2: suppress the paragraph, in view of the broad language used i
(BRAZIL)

1. The application and implementation of protection of traditional knowledgé

should not adversely affect:
(i) the continued availability of traditional knovdge for the customary practicg
exchange, use and transmission of traditional knowledge by traditional
knowledge holders;

(ii) the use of traditional medicine for household purposes; use in governmg

hospitals, especially by traditional knowledge holdatached to such hospitalg;

or use for other public health purposes.

2. In particular national authorities may exclude from the principle of prior

informed consent the fair use of traditional knowledge which is already readi

available to the general blic, provided that users of that traditional knowledd
provide equitable compensation for industrial and commercial uses of that
traditional knowledge.

se
s the

nt

y

Tribes would like to furtheelaborate on 8(2). Reiterating previous argument

General arguments for WIPO/GRTKF/IC/9/4 Article 5 apply here. The Tula!ﬂp
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1. Indigenous peoples widely reject the legal concept that knowledge “alreddy
readily available to the general public” is in the public domain or can be
exempted from their prior informed consent. Thelidve their knowledge and
fundamental identity is regulated by customary law and tribal traditions. Thely are
not only concerned about uncompensated use, or with the commercial/non
commercial use distinction. They are concerned with uses that deprivefthe:[%
ly

rights to seHidentity and seldevelopment. Indigenous peoples have repeate
stressed that neindigenous appropriation of knowledge can deprive them o
identity and lead to moral offense and spiritual, physical harm if these uses
violate their tradions.

They are also concerned that provisions protecting a public domain in
“traditional knowledge readily available to the general public” goes too far in
codifying a past history of injustice and nmtognition of prior rights.
Indigenous peoples fia not sought states to grant them these rights, but haye
consistently sought to have prior rights to traditional knowledge recognized [py
states. This approach has been formally recognized in a number of state
constitutions and laws, and is the approaadpéet! in the current United Nation
Draft Declaration on the Rights of Indigenous Peoples.

2]

It also fails to provide scope for the repatriation of knowledge and the graddal
removal of traditional knowledge from being “generally being available to th
public’. Some states, for example Australia and New Zealand, have created
special collections within university and national libraries that isolate publishied
works containing knowledge of special concern to their indigenous peoples
Access to these materiabquires permission from the original knowledge
holders.

11%

for access. Most books have a short shelf life, and rapidly go out of publicafjon.
Indigenous and local communitiesy also become more circumspect with thipse
who they share their knowledge. Voluntary and policy measures can supplgment
these processes through the use of federal policy guidance, the increasing [lse of
voluntary ethical codes by nayovernmental organizans, professional
societies, publishers, and museums related to traditional knowledge. If theg
processes are reinforced, the result will be that over time traditional knowlefige
will become less available to the general public. This will, over time aeiaf
indigenous and local communities’ rights to share their knowledge in a morg
controlled way, based on prior informed consent, and on more equitable tefms.

Knowledge accessible to a general public is also dependent on their opportnities

D

In summary, the Tulalip Tribes believe WIPO needs to rethink its proposalsiffor
broad exemptionbased on current intellectual property rights practicesi A
generis should be based on thorough respect for customary law and local
traditions. In their right to selletermination, indigenous and local communiti¢s
do not generally believe they are exyg from all national and international la
Self-determination, for example, would not be supposed to give tribes the rifjht to
reproduce and market computer software protected under national intellectfjal
property law and international treaty. But thedligl Tribes believe that existing
national and international law demands reciprocity when addressing state
obligations to respect traditional law related to indigenous traditional knowlgdge.

(TULALIP TRIBES)

Turning to Article 8, we have concerns withrgal. (i) and in particular with
para. 2. Certainly, indigenous peoples generally are positive towards sharifjg our
medical practices to the benefit of humanity. Still, we find it unbalanced thdt
para. 1. (ii) grants an opemnded licence for all govemrent hospitals to freely

use and dispose over our traditional knowledge. Even more problematic is
however, para. 2, which allows states to exclude from the principle of prior aind
informed consent all traditional knowledge which conventionati®mes W
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perceive to be in the swalled public domain. This provision is completely
unacceptable, as it excludes from protection a substantial bulk of indigenou
knowledge, and thus to a large extent renders the Guidelines meaningless.
2 needs to be deletedr at least seriously modifiedfor the Guidelines to be af
all acceptable.

(SAAMI COUNCIL)

1. The application and implementation of protection of traditional
knowledge should not adversely affect:

() the continued availability of traditional
knowledge ér the customary practice, exchange, use and
transmission of traditional knowledge traditional
knowledge holders and practitioners;

(i) the use of traditional medicine for househo
purposes; use in government hospitals, especially by
traditional knowledge holders and practitioners attached to
such hospitals; or use for other public health purposes.

2. In particular national authorities may exclude from the principle of pri
informed consent the fair use of traditional knowledge which is already read
available to the general public, provided that users of that traditional knowl¢
providefair and equitable compensation for industrial and commercial uses
that traditional knowledge.

(SOUTH AFRICA)

U7

Para.

N

=4

r
ily
dge
Of

Article9. Duration of
Protection

Paragraph 2: Replace “specthe duration of protection” for “prevail”, with the
aim of ensuring that, under the case provided for under this paragraph, the
national law is the one to be applied.

(BRAZIL)

We are fine with Article 9- “Duration of Protection”.
(SAAMI COUNCIL)

Given he transgenerational nature of traditional knowledge, SPFII supports|
view that the period for protecting traditional knowledge against
misappropriation should be unlimited.

(SECRETARIAT OF THE PERMANENT FORUM ON INDIGENOUS
ISSUES)

1. Protection of aditional knowledge against misappropriation should last
long as the traditional knowledge fulfills the criteria of eligibility for protectio
according to Article 4

Comment: The duration of protection is not clearly stated. The South African
position prefers the duration of protection to be held in perpetuity

(SOUTH AFRICA)

the
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Article 10. Transitional
M easures

Delete the word “acquisition” (second and third lines);

Add, after “good faith”, the following: “as well as fair and equitable benefit
sharing with traditiaal knowledge holders, according to national legislation ¢
countries of origin.”

(BRAZIL)

We can support Article 18 “Transitional Measures”, provided that the last
sentence is deleted.

(SAAMI COUNCIL)

—

Article 11. Formalities

Paragraph 2: Replace “in the inta@sesf” for “to enhance...”, considering that

registration is only one of the measures that can ensure transparency, certginty

and conservation of TK.

(BRAZIL)

With regard to Article 1% “Formalities”, we support para. 1. Para. 2, howev
need to be mafied to clarify that no registration may take place without the

consent of the TK holders. We believe this to be in line with international |9
the area, including a recent similar decision by the CBD COP 8.

(SAAMI COUNCIL)

1. Eligibility for protecion of traditional knowledge against acts of
misappropriation should not require any formalities

Comment: The South African position is that there should be formalitiesto
ascertain the validity of the IK to be protected

2. In the interests of transpa®n certainty and the conservation of
traditional knowledge, relevant national authorities may maintain registers d
other records of traditional knowledge, where appropriate and subject to rel
policies, laws and procedures, and the needs and asp#rafiraditional
knowledge holders and practitioners. Such registerand databases may be
associated with specific forms of protection, and should not compromise th¢
status of hitherto undisclosed traditional knowledge or the interestdifonal

knowledge holders and practitionersin relation to undisclosed elements of thejir

knowledge.
(SOUTH AFRICA)

W on

-

evant

Article 12. Consistency
with the
General Legal
Framework

Include language stating clearly that the national legislation to be respected
one from the couny where knowledge holders are located.

(BRAZIL)

We need to see Article 22“Consistency with the Legal Framework” deleted.
As explained earlier, the Article as currently drafted contradictsestdiblished

international law and violates the UN Chartémdigenous peoples have humatj

rights to traditional knowledge and natural resources that can, per definitior
be subject to national legislation.

(SAAMI COUNCIL)

is the

not

=

1. In case of traditional knowledge which relates to components of biologic
diversity, access to, and use of, that traditional knowledge shall be consiste
with national lawsgegional and international laws, conventions and protocols
regulating access to those components of biological diversity. Permission
access and/or use tradited knowledge does not imply permission to access

—
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and/or use associated genetic resources and vice versa.

(SOUTH AFRICA)

Article 13. Administration
and
Enforcement of
Protection

We could support Article 13 “Administration and Enforcement of Protection’
provided hat at the end of para. 1. (a){{v) is added the phrase “in accordan
with these Objectives and Core Principles and international law”.

(SAAMI COUNCIL)

1.(a). An appropriate national or regional authorityjmternational authorities,
should be compgent for:

(i) distributing information about traditional knowledge
protection and conducting public awareness and advertisin
campaigns to inforrraditional knowledge holders and
practitioners and other stakeholders about the availability,
scope, use anehforcement of traditional knowledge
protection;

(i) determining whether an act pertaining to traditional
knowledge constitutes an act of misappropriation of, or an

other act of unfair competition in relation to, that knowledge;
(iii) determining wheher prior informed consent for access o

and use of traditional knowledge has been granted,;
(iv) determining fair and equitable benestiaring;

(v) determining whether a right in traditional knowledge hap

been infringed, and for determining remedies dachages;
(vi) assisting, where possible and appropriate, holders of
traditional knowledge to use, exercise and enforce their rig
over their traditional knowledge.

(b)  The identity of the competengfulatory national or regional authority o
international authorities should be communicated to an international body a:U7

published widely so as to facilitate cooperation and exchange of informatio
relation to protection of traditional knowledge and the equitable sharing of
benefits.

2. Measures andrpcedures developed by natiorehdregionaland or

international authorities to give effect to protection in accordance with theseg

Its

d
in

Principles should be fair and equitable, should be accessible, appropriate ajpd not

burdensome for holders of traditionaldwedge, and should provide safeguar
for legitimate third party interests and the public interest.

(SOUTH AFRICA)

s

Article 14. I nternational
and Regional
Protection

With regard to Article 14 “International and regional protection”, our comme
are similar to thas on the TCE document. We thus believe that this issue
warrants some further consideration, but emphasize the importance of
recognizing the role that indigenous customary legal systems must play als
crossboundary protection of TCEs.

(SAAMI COUNCIL)

Internationalard-Regionaland National Protection

The protection, benefits and advantages available to holders of TK under t

nts

e

national measures or laws that give effect to these international standards ghould

be available to all eligiblgaditional knowledge holders and practitioners, who

nationals or habitual residents of a prescribed country as defined by interndtional
obligations or undertakings. Eligible foreign holders of TK should enjoy benefits
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of protection to at least the same levetrasitional knowledge holders and IJl
practitioners who are nationals of the country of protection. Exceptions to thjis
principle should only be allowed for essentially administrative matters such [as
appointment of a legal representative or address for servicep@intain
reasonable compatibility with domestic programs which concern issues not
directly related to the prevention of misappropriation of traditional knowledg

1%

(SOUTH AFRICA)

[Appendix follows]
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APPENDIX

PEER REVIEW REPORT
prepared for The Ministry of Ecomic Development

on WIPO documents “The Protection of Traditional Cultural Expressions/Expressions of
Folklore: Revised Objectives and Principles (WIPO/GRTKF/IC/8/4); and
the Protection of Traditional Knowledge: Revised Objectives and Principles
(WIPO/GRTKF/IC/8/5)”

by Maui Solomon, Barrister
Wellington, Aotearoa/New Zealand (maui.solomon@paradise.net.nz)

“These comments do not represent a New Zealand government position. However we
considered it would be useful for the IGC to consider the commeiridigenous people’s
perspectives on the draft objectives and principles”.
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particularly from a Maori perspective?
General comments
Treaty of Waitangi responsibilities
Relevant Treaty principles
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New Zealand legal framework
Relevance to development of New Zealand Government policy
Matauranga Maori, Tikang&awa and customary law perspective
Recent Maori approaches and aspirations in relation to TK
Cancer genetic research
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1. Introduction

11 The purpose of this report is to undertake a reviemn a New Zealand viewpoint, and particularly from a Maori perspective, of
the Principles and Objectives contained in documents 8/4 andBbto examine, analyse and comment on the extent to which they are
appropriate to the New Zealand situation hgviegard to, inter alia:

—  the Treaty of Waitangi,

—  the New Zealand legal framework,

—  Government policy,

—  Maori custom and protocols and the extent to which Maori traditional knowledge and expressions of that knowledge are being

misused or misappropriaten New Zealand and overséas.

1.2 This report reflects the personal views and opinions of the author aorkeraise.
2. Contextual statement

2.1 In undertaking this review it is important to reflect and comment on some of the milestone events vehadthered over the past

15-20 years that have served to highlight the growing calls by indigenous pebplesrld over for greater sefietermination, protection

of their cultures and identities, claims to land rights and other natural resourceslferjoiy the exclusive sovereignty of nation states. In

short, indigenous peoples have been engaged in the process of decolonisation for the past three decades. As noted by Maaka and Fleras, this
challenge to the orthodoxy is justified by indigenousptesoon the ground of théihistorical continuity, cultural autonomy, original

occupancy, and territorial grounding” 2

2.2 Nation States often feel threatened by assertions of indigenous peoples of their right of self determination and will counter these
claims by asserting their own right to govern, impose order, enforce rules, and expect compliance in advancing the national interest of all
citizens (Maaka and Fleras 2004: 11). It is thus not surprising that the International Decade of Indigens161B88p93), was marked

by an intense struggle between indigenous peoples and nation states. Nowhere is this struggle more accentuated than in the negotiations over
the development of the draft UN Draft Declaration of the Rights of Indigenous PeoplR&RDwhich began in 1984 and are still

continuing. Last year New Zealand, along with Australia and the United States, made an intervention to the Working Group on Indigenous
Populations (WGIP) seeking to prescribe the definition of-getérminatiorf in the DDRIP, so as tbpreserve the political unity and

territorial integrity of any Sate.” ® The concern was that indigenous peoples may use this Article as a pretext to secede from the nation state
or otherwise challenge its authority. In resporfse Aotearoa Indigenous Rights Trust issued a statement stating that given the obvious
imbalance of power between states and indigenous peoples it was not clear why some states (including New Ze&laedyoupred

with perceived threats to states, rather than the very grave and pervasive threats to Indigenous Peoples.”®

2.3 Maori have played a significant role in the development and advocacy of the DDRIP owgaa period and continue to do so.

One reason for this is that Maori consider the Datilam contains many of the protections that were guaranteed under the Treaty of

Waitangi. Maori have also been actively engaged in the final phases of the DDRIP including critiquing the New Zealand Government for its
stance (together with United Stategn@da and Australia) in opposing the adoption of the Chair's compromise text of the DDRIP by the
Human Rights Council in June 2008n terms of self determination, traditional knowledge, genetic resources and intellectual property

rights, the Draft Declation has been a major focal point for debate among indigenous peoples. The Convention on Biodiversity (CBD) and
in particular the provisions dealing with traditional knowledge (TK), access to and equitable benefit sharing of genetic resources has also
been an important forum to highlight the matters confronting indigenous peoples and, in particular, their marginalisation from resources and
the misappropriation of their knowledge.

2.4 The work of Madame Ericliene Daes, the former ChairperseBpecialRapporteur for the SuBommission on the Promotion
and Protection of Human Righftsas also been a significant factor in highlighting the aims and aspirations of indigenous peoples with regard
to their heritage and cultural rights, including intellecpraiperty.

25 It is against this general background, that the World Intellectual Property Organisation (WIPO) became involved in undertaking an
international fact finding mission 1994899 to ascertain the intellectual property needs and expectatioadittbhal knowledge holders.

: Apart from some minor @nges, WIPO/GRTKF/IC/8/4 and WIPO/GRTKF/IC/8/5 are essentially the same documents as
WIPO/GRTKF/IC/10/4 and WIPO/GRTKF/IC/10/5.

2 The full Terms of Reference for the peer review are attaabégppendix One

* For the purposes of this report referencendigenous peoples’ is deemed to also include traditional peoples and local communities.

Maaka, Roger & Fleras, Augie (2004) ‘The Politics of Indigeneity: Challenging the State in Canada and Aotearoa New Zealand’
p11.
4 As articulated in Article 3foDDRIP
5 Joint statement by New Zealand, Australia and United States government delegations to WGIP, GBeeemidr 2005
Aotearoa Indigenous rights Trust statement to WGIP, Geneva, 15 December 2005.

Despite these objections, the DDRIP was &elbpy a majority vote (48 states for, 8 abstained and 2 absent) of the Human Rights
Council in June 2006 and has been referred to the United Nations General Assembly for consideration later this year.

8 (In particular the ‘Report on Principles and Guide$ for the Protection of Heritage of Indigenous Peoples’ (see for example
E/CN.4/sub.2/2000/26)

o

7
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3. Towhat extent arethePrinciples or Policy Objectivesin the documents appropriate to the New Zealand situation, particularly
from a Maori per spective?

GENERAL COMMENTS

3.1 For the past 20 years, Maori have beenisgefreater recognition and protection of their cultural, biological and intellectual rights
and obligations (hereafter referred to as “Bidtural rights”). This process began in earnest in 1991 with the filing of the Wai 262
indigenous flora and fauremd cultural and intellectual property rights cldirThis was followed in 1993 with the signing of the Mataatua
Declaration on indigenous cultural and intellectual property righThis past decade has also witnessed a significant increase in thd alleg
misappropriation of matauranga Mabby companies both in New Zealand and overseas for the marketing, promotion and sale of their
commercial products. This misappropriation will continue as companies in New Zealand and overseas look to gainieecetgesitit the
marketplace by associating their products and services with ‘trendy’ and ‘exotic’ indigenous brands.

3.2 Development of a sui generis system or framework for protecting mataurangaremriatou taonga katoa, (including

biological, gentic and cultural resources and related intellectual property rights and cultural obligations) is seen by many Maori groups as a
priority. Such a process to establish a framework is one of the objectives of the Wai 262 claim currently being heard tapghe Wai

Tribunal but progress in this regard has been slow, partly due to the length of time it has taken to complete the hearings of the Wai 262
claim’? In the meantime, there has been reluctance on the part of the Crown to engage with Maori oveotimeateve such a

framework or to consult with Maori on the issues raised by the claim. An exception in this regard is the background policy work being
developed by the Ministry of Economic Development on TK and IPRs and how these developments may iltpadt dn general, most

other government departments have not been proactive or helpful in assisting Maori to develop processes or structures for the better
protection of their matauranga and biological and cultural rights and obligations.

3.3 Becausef the current vacuum of legal protection generally available for TK, at the national or international levels, it is the author’s
opinion that, despite its rather narrow IP focus for protecting TK/TCEs, there is much content within the WIPO Objedtiesiples

that could be of use to Maori in elaborating a I@oabeneris system of protection for their cultural and intellectual property rights.

However, from a Maori perspective, such a framework would need to have as its starting point, @ &VHitiéingi, and be adapted in a

manner that takes account of customary law and practices. This is referred to in this paper as a ‘The Tikanga Maori Framework’ and which
is explained in more detail at Appendix 2. Any such framework would need to taleedatont the existing legal framework in New

Zealand and customary international laws and conventions such as the Declaration on the Rights of Indigenous Peoples, ILO Convention
169, CBD and WIPO draft proposals etc.

3.4 Flexibility is going to be importa in the elaboration of any new regime for protecting Mataureregaratou taonga katoa. For

example, the summaries of both documents 8/4 and 8/5 make it clear that the provisions are intended to provide the content of international
standards for the ptection of collectively held TK against misappropriation. They do this without requiring the assertion of new exclusive
property rights over TK but leave this option open should TK holders desire tdddiis acknowledges that many indigenous pegples

including Maori, are highly sceptical of ‘hard’ property rights as an appropriate set of tools for protecting their knowledge. Many consider

that these developments will only lead to greater commercial exploitation with little benefits back to tleelgadwlders themselves.

However, there are indigenous people including some Maori who are not opposed to seeking IP protection for the TK and TCEs as evidenced
by Toi Iho: Maori Made trademark for protecting authentic Maori produced artwbrks.

35 Maori people, as with indigenous peoples elsewhere, have expressed concern about the perceived need to register trademarks,
patents or other intellectual property rights over aspects of their traditional knowledge in order to protect it against misapprbipeiatio
argument is that the knowledge does not belong to any single individual or corporate entity but is collective gentkiatonal.

Moreover, IP rights are for a limited duration and the costs of obtaining and enforcing these rights arehifiiéinegs® The elaboration of
international standards, guidelines and principles that have a powerful ‘moral’ (and political) force behind them, could provide an effective
tool to persuade potential ‘pirates’ of TK to either stop illicit use or conforappropriate international standards of conduct.

3.6 In the author’s opinion, had such an international regime existed at the time the LEGO Bionicle Toys case and Playstation: Mark of
Kri game both which involved the misuse of Maori names (Lego) angmesiames and images (Playstation) occurred, Maori could have
called upon these companies to conform with international standards or codes of conduct. These draft standards require consultation and
consent to be given by traditional knowledge holdetheause of their symbols, names and images on commercial products. As it

happened, all the complainants could do was appeal to the moral conscience of the companies concerned, which in the case of LEGO was
eventually successful but not so in the cassarfy Playstation. Both companies initially responded to say that they were not doing anything
‘illegal’ (as opposed to being unethical or culturally offensive) and furthermore that Maori should be ‘grateful’ that their culture was being
‘promoted’ to a wddwide audience. There are numerous other examples that would have benefited from an international regime that aims
at preventing (and penalising) misappropriation in situations where legal rights are not necessarily being sought by the appropriators.

3.7 In the author’s view, an internationally sanctioned regime for protecting TK is a vital and necessary adjunct to anysdiomestic
generis framework of protection, in order to ensure the effective compliance and enforcement of acts of misappafpFiatignforeign

9 The Wai 262 claim (colloquially known as such because it was tHé @&fin to be registered with the Waitangi Tribunal), has

arguably been the single lgigst factor in raising awareness in New Zealand over the past decade about the importance of Maori gaining a
measure of ownership and control over their own traditional knowledge, associated genetic resources and intellectual property.

10 The Mataatua Dealation 1993 has been signed by over 150 indigenous peoples' organisations from around the world.

1 Maori knowledge.

12 The claim is scheduled to be completed in March 2007 and then an estimated further 12 months for the report to be written and
published

13 WIPO/GRTKF/IC/8/4 and 8/5, p2, Para 3.

14 http://www.toiiho.comHowever, as discussed further below, this example of Maori using IP to protect their TCEs is an exceptional
case because of the process followed thedfact it was only seen as an interim protection measure until a more comprehensive framework
for protecting Maori TK was developed.

5 One of the considerations for Moana Maniapoto not pursuing legal redress in Germany for the trade marking ef‘Neyaman

by a German company was the significant costs that would have ensued and the uncertainty of the outcome (per comm., 2006.).

1 Examples include: the Austrian Ski company, Fischer Skis, using Maori names on skis; a Dutch restaurant usingproakateto

their restaurant, and; a UK magazine promoting sale of home security systems using an image of Tame lti.
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based entities. Although New Zealand cannot legislate for other countries, it can nevertheless advocate more strongly in various
international fora (including WIPO and the CBD) for adequate protections as part of its obligations ety ‘potiect’ Maori interests and
taonga under the Treaty of Waitangi.

TREATY OF WAITANGI RESPONSIBILITIES

3..8  The following discussion will consider how the Treaty and its principles are relevant to the development of the WIPO proposals.
While the Traty of Waitangi and its principles are mostly relevant to the unique relationship the New Zealand Government has with its
Maori Treaty partners, parallels can be made with obligations under international and human rights laws which say that statgstbave a d
protect the rights of indigenous peoples and in particular to recognise the rightdaftestfination. This right of selfetermination is
analogous to the right of Maori to exercise their ‘tino rangatiratanga’ as guaranteed under ArticleT#ibforé/aitangi.

3.9 From a Maori perspective, the Treaty of Waitangi (and its evolving principles) contains a charter for protecting rights and kaitiaki
obligations of Maori, including, matauranga Ma@e o ratou taonga katoa. Thus any set of pringies and policies being elaborated at the
international level needs to ensure that the capacity of the Crown to honour the terms and principles of the Treaty of Waitangi is preserved.
This would include the capacity to remedy any proven breaches ofgha Bind ensure related findings and recommendations of the

Waitangi Tribunal, for example, in the W262 claim and other claims relating to indigenous flora and fauna, are also considered in this
broader context.

3.10  Over the past 20 years, the cowamsl the Waitangi Tribunal have developed a series of Treaty principles based on the Maori and
English versions of the Treaty of WaitaHgiThere is, however, a good deal of dispute and debate over what the Treaty principles are and
how they should be apptl in any given circumstances. The matter has become highly politicised in recent years. In 1989 the Labour
Government issued its own set of Treaty princileslowever, since that time there has been considerable debate in New Zealand about the
appliation, meaning and inclusion of Treaty principles in domestic legislation. This debate has increased in recent years following the
speech by the Leader of the opposition National party at Orewa in 2004, where he advocated a poéd¢svofdr all New Zealanders’

and that sealled Maori ‘privileges’ and references to the Treaty should be removed from legiSlation.

3.11  Many Maori, partly due to the ambiguity around what comprises principles of the Treaty, would prefer to rely on the express terms
ard articles of the Treaty itseif.

3.12  Both the Waitangi Tribunal and the courts in New Zealand (and the Privy Council in London) have declared that the terms and
background to the Treaty are to be considered in any interpretation of the principleSreftiyeand that theptinciples enlarge the terms

[of the Treaty], enabling the Treaty to be applied in situations that were not foreseen or discussed at the timeg’* and further, according to the
Privy Council, the“ principles’ are the underlying mutual obligations and responsibilities which the Treaty places on the parties. They

reflect the intention of the Treaty as a whole and include, but are not confined to, the express terms of the Treaty ... with the passage of time;

the “ principles’ which underlie the Treaty have become much moreimportant than its precise terms”.??

3.13 The emphasis on Treaty principles in New Zealand law is reflected in the fact that over 30 pieces of legislation in New Zealand
require decision makers to take account of Treatycjplies when making their decisiofisin addition some legislation such as the

Resource Management Act 1991 requires decision makers to have explicitly recaguisber of elements of Maori cultural knowledge’?*
includingtikanga Maori, tangata whenua, mana whenua, kaitiakitanga, iwi, hapu, taonga, waahi tapu, tauranga waka, maataitai andtaonga

w The Waitangi Tribunal, established in 1975, is charged with the responsibility under the Treaty of Waitangi Act 1975, of

determining whethreany actions or omissions of the Crown are in breach of the principles of the Treaty of Waitangi and in doing so are
obliged to have regard to both the English and Maori versions of the Treaty. The New Zealand courts, and in particular the Colrt of Appea
has been involved in developing Treaty principles as a matter of statutory interpretation where relevant legislation refers to a requirement to
“give effect to”, “take into account”, “have regard to”, and “not act inconsistently with principles ofeagyT The highwater mark for
elaborating judicial interpretation of Treaty principles was in the ca$hedflew Zealand Maori Council v The Attorney-General [1987] 1

NZLR 164 (commonly known as tHeands case). In addition, statutory bodies suchhesEnvironmental Risk Management Authority

(section 8 of the Hazardous Substances and New Organisms Act 1996) and The Foundation for Research, Science and Technology, Ministry
for the Environment (section 8, Resource Management Act 1991), Local Auth¢siiE®on 4 of the Local Government Act 2002) and

others are required to take into account or have regard to principles of the Treaty when making decisions under their relevant legislation.

18 The ‘Principles for Crown Action on the Treaty of Waitangi 198These principles are listed as follows: Rangatiratanga;
Kawanatanga; active protection; good faith; partnership; redress; reciprocity; reasonableness.

1 In an ironic twist on this theme of ‘one law for all' the New Zealand Government in 2888 legislation called the Foreshore

and Seabed Act 2005 that effectively denied Maori access to the courts to contest their claims to customary aboriginal title of the foreshore
and seabed. This notwithstanding, the New Zealand Court of Appeal hddrriNgati Apa versus The Attorney General and Ors, that

Maori had the right to be heard on these issues.

20 For example, the Wai 262 claim by Ngati Kuri, Te Rarawa and Ngati Wai places reliance on the guarantee 2noAttielélaori

version of Te Titli to protect for the chiefs, tribes and all their people ttedino rangatiratanga o o ratou wenua o ratou kainga me o ratou

taonga katoa, which translated means “protection over their lands, villages and all their treasures”. It may also relgl@r2 Aftithe

English version of the Treaty whichconfirms and guarantees to the chiefs and tribes of New Zealand to the respective families and

individuals thereof the full exclusive and undisturbed possession of their lands and estates, forests, fisheries and other properties which they

may collectively and individually possess so long as it istheir wish and desire to retain the same in their possession ...”. The claim goes on

to outline in Part B the manner in which the Crown has breached the prirafiphes Treaty of Waitangi as it relates to the guarantee to
protect their taonga. For the purposes of the claim, taonga refeald gbements of the claimants’ estates, both material and non-material,

tangible and intangible” (Second Amended Statemerit@aim on behalf of Ngati Kuri, Te Rarawa and Ngati Wai, Pata document

1.1(a), Wai 262 Record of Inquiry).

2 Muriwhenua Land Report (1997) p 386.

22 Broadcasting Assets case (PC) [1994] per Lord Woolf at 513.

z David Williams, ‘Crown Policy Affectig Maori Knowledge Systems and Cultural Practices’, Waitangi Tribunal Publication 2001,
page 106.

24 Ibid, page 106.
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raranga. Section 6 (e) of that Act also recognises that the connection of Maori, and their culture and traditions, with their ancestral lands,
water, sites, waalapu and other taonga are listed matters of national importance’ .2°

3.14

Thus the express terms of the Treaty and its principles are important to any review and commentary on the WIPO/TK Objectives
and Principles, within the New Zealand context.

RELEVANT TREATY PRINCIPLES

3.15

3.16

Council in Londor?’

The principles of the Treaty of Waitangi first came up for consideration before the courts in New Zealand in the now famous case of
the New Zealand Maori Council v. Attorney General [1987] 1 NZLR 641, in which the Presideat@burt of Appeal, Cooke®,

observed as the opening remarks in his landmark decfslbis case is perhaps as important for the future of our country as any that has

come before a New Zealand Court” (page 651). With these prescient words and theviotig judgements of this court and subsequent
decisions of the Court of Appeal, Cooke P ushered a new era of legal and Treaty jurisprudence into New Zealand. He ndtécetiat the
isa document of fundamental rights; that it should be interpreted widely and effectively and as a living instrument taking account of the
subsequent developments of international human rights norms; and that the court will not ascribe to Parliament an intention to permit

conduct inconsistent with the principles of the Treaty” (page 656).

These principles have been elaborated upon in subsequent decisions of the Court of Appeal and the Judicial Committee of the Privy

There has been much written about the principles and what they mean or dontt faeapiiactice and politics.

However, the most clearly articulated and authoritative judicial adumbration of the Treaty is that delivered by Cooke P and his fellow judges
in the New Zealand Maori Council case, and any reader of this report is encdoreggatithe judgements in their entirety.

3.17

The following have been identified as the most relevant Treaty prir€ipiedae context of this review:

Relevant Treaty Principles

Principle

Explanation

Relevance to WIPO Objectives/Principles

Tino
Rangatiratanga

Some consider that guarantee of tino rangatiratanga
the Treaty of Waitangi preserved to Maori their full
sovereignty over themselves and their resources.
However, rangatiratanga did not have its genesis in
Treaty. The Treaty is merely detatory of this pre
existing customary right. A widely accepted
interpretation of rangatiratanga is that it preserved to
Maori “ the unqualified exercise of their chieftainship
over their lands, over their villages and over their
treasuresall ...".2° As aminimum, rangatiratanga
guaranteed to Maotiibal control of tribal resources®.
Two points are worthy of note in relation to Sir Hugh
Kawharu's interpretation. Firstly, that unqualified
exercise of chieftainship gives to Maori control in
accordance wittheir customs. Secondly, taonga or
treasures refers to all dimensions of a tribal group’s
estate, material and nonateriat’.

The guarantee of rangatiratanga requir@bigh

priority for Maori interests when proposed works may
impact on Maori taonga” *

iMAs interpreted by the Waitangi Tribunal, this principle
provides an assurance of a degree of Maori control g
Maori resources and taonga. As noted by the tribun

héhe Waipareira Report, “the principle of
rangatiratanga may be applied to a variety of Maori
activities each with the goal of promoting a Maori
responsibility for Maori affairs’?
As a minimum, therefore, this principle requires that
Maori should have control over the development and

ver
al in

implementation of any international and national regime

affectingtheir taonga (treasures) which in a
contemporary context would include cultural and
intellectual rights and responsibilities.

Kawanatanga

There is a tension and conflict between the guarante
tino rangatiratanga on the one hand and the g@ofin
‘kawanatanga’ (generally understood to mean
governance) on the other. The English version of th
Treaty purports to grant absolute sovereignty to the
Crown, whilst the Maori version of the Treaty gives t

e Diie Crown exercising its kawanatanga functions hag
right to negotiate and enter into international treatie
and other instruments but must do so in a way that

e acknowledges and actively protects Maori rights as
guaranteed under Article 2 of the Treaty. Where it
directly affects Maori rights such as traditional

the

the Queen of England kawanatanga or govermaner

knowledge and genetic resources, Maori arguethieat

25

Although there has been a tendency in recent times by some politicians to down play or even ridicule the inclusion of references to the

Treaty of Waitangi and Maori cultural values in New Zealand legislation and government policy, this has more to do with political
posturing than it has to do with good faith, partnership and fairness which the courts have determined are essentmlofhheacter
Treaty.
Lord Cooke of Thorndon, as he was later to become known after having a Peerage bestowed upon him and became the first New
Zealand Judge to sit in the House of Lords in London, passed away in August of 2006. He is widely acknoslgmgbdsa jurist this
country has ever produced. At his tangi (funeral) all the Maori gathered in St Paul's Cathedral in Wellington spontaneously gathered around
his coffin after the eulogy delivered by the Rt. Honourable Chief Justice Dame Siantigliasng a Maori waiata (song of respect) for this
great man of the law. It was a fitting tribute to a man whose personal crest bore the Latin legend 'Speak for Fairness’ and who gave the legal
‘breath of life’ to the Treaty of Waitangi in modern day Neealand society Tihei Mauri ora!

See for example thZ Maori Council and Others versus Attorney General and OthersJudicial Committee of the Privy Council,
Appeal no 14/1993, 13 December 1993, (LordsTempleton, Mustill, Woolf, Lloyd of Berwick, dfJoistece Sir Thomas Eichelbaum)
There is no single source for these principles but they have been drawn together by the author from various sources including
reports of the Waitangi Tribunal, Court of Appeal decisions and other case law, publieatidhe author’'s own knowledge.

I. H. Kawharu. (Edited by I.H. Kawharu) ‘Waitangi: Maori and Pakeha Perspectives of the Treaty of Waitangi 3289'Ap
Kawharu notes at footnote 8 of the Appendix, “treasures” refers to taonga and that “taohuya™“fefers to all dimensions of a tribal

26

27

28

group s estate, material and non-material —

31
32
33

heirlooms and waahi tapu, ancestral lore and

whakapapa, etc’

Quoted from I. H. Kawharu in the introduction to Waitangi: Maori and Pakeha Perspectives of the TWéaitaiogi 1989, XVIII.
Maori Language and Radio Spectrum Waitangi Tribunal Reports.
Ngawha Geothermal resources Report 1993, page 102

Te Whanau o Waipareira Report 1998, page 22.
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Relevant Treaty Principles
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Principle Explanation Relevance to WIPO Objectives/Principles
their lands. Kawharu notes that Maori would not have Crown cannot enter into any international instrument
understood this to mean the granting of sovereignty fowithout the consent of its Treaty partner. As a
the Queen as this concept had no parallel in Maori | minimum, Maori would legitimately expect to be
society at the time. Indeed, the closest concept to | involved in the process of negotiating any internation
sovereignty in 1840 would have be&no instrument and that the Crown would provideaquaate
rangatiratanga’, which Article 2 of the Maori version | funding to enable this to occur.
had expressly preserved and guaranteed to the chiefs
and tribes.

In any event, the Waitangi Tribunal and courts have
observed that Article 1 of the Treaty gives the right t
the Crown to govern ahto make laws for the good
governance of New Zealand but that this right is
fettered by the obligation to respect the Article 2 rights
of Maori.

Partner ship The partnership principle was first established by theg In this context, the Crown has the power to make law
Tribunal in the Report on the Manukau Claim where |t at both the international and national levels regardin
was stated that the interests recognised by the Treaty protection of Maori TK and IPR, bthe Maori interest
gave rise to a partnership, “the predisens of which must be accorded a sufficient priority. There are
have yet to be worked odt” numerous ways in which this could be conceived
The concept for partnership was founded in large paftincluding the Crown sitting down with its Treaty
on the Maori acceptance of the Crown'’s right of partners to develop agreed positions to put before th
governance, or kawanatanga, and the Crown’s genefalGC on key matters prior to meegs of the IGC. The
recognition of a Maori rangatiratanga. The two are notlevelopment of adequate domestic processes and
in conflict but are indicative of the undertaking of frameworks to ensure that Maori are fully involved at|
mutual support, at the time and in the futtire every stage of the implementation of policies and
As was noted by the Tribunal in the Report on the legislation giving effect to any international instrume
Motunui-Waitara Claim the notion of partnership was| or treaty. Also ensurindiat any body or bodies
conceived as a mutual exchange of gifthe'gift of established to develop and implement any policies a
the right to make laws, and the promise to do so asto objectives at the domestic level fully involve Maori
accord the Maori interest in appropriate priority” . including hapu and Iwi. This should include Maori

being involved in the design, management, decision
making and administratioof any such framework or
protection/promotion mechanisms.

Good faith The Treaty principlesréquire that Pakeha and Maori In developing the WIPO objectives and prpies, the

Treaty partners act towards each other reasonably and

with the utmost good faith”. %

Crown has an obligation of good faith to ensure that
Treaty partner is fully involved and informed in the
process and that positions advocated at the internati
level are consistent with the spirit and ethos of the
Treaty principles. So foexample, the Crown having
adopted a proactive stance in advocating stronger
protection mechanisms under the WIPO proposals,
would be acting in bad faith if it decided to adopt a
contrary position in response to criticism from politicd
opponents or asrasponse to the negative Treaty
sentiment that has swept through the New Zealand
political landscape in recent years.

Active protection

In the New Zealand Maori Council case, the Court of
Appeal observed that the relationship between Maor
and the Crow was one of a partnersHipnal ogous to
fiduciary duties” and that the duty of the CroWnvas
not merely passive but extends to the active protection

of Maori peoplein the use [in that casepf their lands
and waters’* The duty and principle of active
protection stems from Article 3 which extends Her
Majesty The Queen’s “royal protection” to Mabri
The Tribunal considers protection to befantlamental
principle’ that “was not intended to merely fossilise the
status quo, but to provide a direction for future growth

and devel opment”“.

The Crown has a duty ttively protect Maori taonga
and interests at the international level in the
development of the WIPO proposals. This would
include the full protection of traditional knowledge an
expressions of tt knowledge. This duty is more than
merely passive particularly as Maori are directly
affected by the outcome of the WIPO negotiations an
are significantly under represented in this forum.
Although the Crown has taken a step in this direction
involving individual Maori as independent “experts”
attending with their delegations to meetings of the IG
more can be done to ensure that Maorisaparately
represented in this forum and funded by the Crown t
do so.

Redress

ts

pnal

o

o

by

TheMaori Council case establisled that the Crown hag

The development of a framework for protecting and

34

towards
35
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Report of the Waitangi Tribunal on the Manukau Clair8,3 This concept was also recognised by the Court of Appeal in the
Maori Lands case where Cooke P stated that “the Treaty signified a partnership between the races” requiring that each partner should act

the other with the utmost good faith.
WaipareiraReport, i29.

Report of the Waitangi Tribunal on the Motufwitara Claim, sec 10.2(b).
New Zealand Maori Council v. Attornegeneral [1987] 1 NZLR 641867 (per Cooke P).
New Zealand Maori Council case, per Cooke P, 664.
Waipareira Report, B1.

Report of the MotunsWaitara Claim, sec 10.3.
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Relevant Treaty Principles

Principle

Explanation

Relevance to WIPO Objectives/Principles

an obligation to provide effective redress in the case
established breaches of the tréhtis yet, with the
Wai 262 claim still in hearing, no breaches in relation
TK and associated IP rights have been established

opromoting the appropriate use and development of
TK/TCEs at the national and international levels may
tiself be seen as a form of redress. What shape and
content that redress assumes at the international lev

against the @wn. However, the Crown has an ongoingmay have a significant influence on any domestic

responsibility to ensure that it does not act in a manr]
that might exacerbate or worsen any claimed existin
treaty breaches. Given that the Minister of Commerc
delayed the introduction of the IP Law Reform Bill i
1994 pending completion of the Wai 262 claim, it is
reasonable to expect that the Crown will preserve its|
options regarding providing redress should the IP
related aspects of the claim be upfeld

eframework in the future. This merely reinforces the

j argument that Maori need to be more fully and

e effectively engaged in the WIPO processes at this st
and ongoing stages of its development.

(L8

age

Reciprocity

The treaty is not a ongay street and both partners
have reciprocal responsibilities to each other. To act
reasonably and in good faith is a mutual requiremen
both the Crown and Maofi.

In the spirit of reciprocity, it could be said that both
Maori and the Crown have mutual obligations to ens|
ahe fullest protection of taonga, including traditional
knowledge and expressions of that knowledge

In relation to the partnership principle, the treaty
partnership in reality is not an equal one. The Crown
has a significant power differential in its favour. As
such, the Crown is more often than not in the positiof
‘call the shots’. However, where the Crown can
demonstrate that it has acted in good faith and its
conduct towards Maori reasonable, Maori in return a
bound to acknowledge those actions and recgieo
with good faith and reasonable conduct of their own.
the case of the WIPO, IGC processes, the Crown co
do more to advocate greater protection of mataurang
Maori and recognition of the holistic relationship that
Maori have with their taonga inading biecultural and

=

e

In
uld
a

IPR's.

SUMMARY ON TREATY PRINCIPLES

Although these Treaty principles have particular application to the relationship between Maori and the Crown in New Zealand and the
Crowns’ obligations to Maori in developing and implementimg WVIPO objectives and principles, nevertheless, much of the spirit of these
principles could be applied with equal relevance to the development of the WIPO proposals by the IGC. In particular the duties of “active
protection”, “good faith”, “reasonabless”, “redress” and “reciprocity”.

NEW ZEALAND LEGAL FRAMEWORK

3.19

Under the current New Zealand legal framework, protection of Maori cultural and intellectual property is very limited. The

principles and guarantees under the Treaty of Waitangi cgiberihvoked if specifically incorporated into domestic legislation. There are
no intellectual property laws in New Zealand that currently require degiséders to take into account the principles of the Treaty of

Waitangi in granting IP rights. Thehas also been trend in recent years of having specific provisions dealing with Maori interests rather
than inclusion of ‘Treaty clauses’ which are regarded by many politicians as giving the courts too much scope to ‘interpret’ the scope of the
Crown'’s traty obligations to Maori.

3.20

The only IP legislation to incorporate a “Maori” component is the Trademarks Act 2002. The provisions in this Act were partly in

response to the Wai 262 claffh Under sectior 7 of the Trademarks Act 2002, the CommissianfeFrademarks must not register a
trademark the use or registration of which would likely to offend a significant section of the community, including Maori. 1Jidsfr s

the Act, a Maori Trademarks Advisory Committee (“the Committee”), was establigtethe power to review the use or registration of a
trademark that is, or appears to be, derivative of a Maori sign, including text or imagéig, thrats likely to be, offensive to Maori” . All

new applications for trademarks identified as contgihitaori signs are to be forwarded to the Committee and members of the Committee
are required to have knowledge of te Ao Maori and tikanga Madi9g2)).

3.21  Of 327 applications for trademarks considered by the Committee between November 2004 a065umene were considered to

be offensive. In November 2005, one application was considered “likely to be offensive” but is still currently going through the application
process?®

4 Ibid, p. 703

42

reform.

In addition there has been regular
However, consultation doesn't equate wi

The Intellectual Property Law Reform Bill 1994 was split into several parts, including separate Bills for both trade marks and patent
Focus Groups were established for bbse reforms including Maori representation.
consultation with Maori interest groups particularly in regards to the Trade Marks Bill.

th

agreement and most of the concerns expteby Maori regarding the inadequacy of proposed measures of protection in the proposed trade
marks Bill were overlooked in the final Act.

43
44

New Zealand Maori Council case page 689
See document submitted by the Delegation of New Zealand “Presesitatiddational Experiences with Specific Legislation for

the Legal Protection of Traditional Cultural Experiences”, presented to the WIPO IGC on Intellectual Property and Genetic ResourcesO,
Traditional Knowledge and Folklord'Session, December¥, 20@, Geneva, 8, paras85 and 36 [WIPO/GRTK/IC/4/Inf2/Annex II]
“5 Pers comms with IPONZ office 22 December 2005.
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3.22 Inrelation to any “offensive” (by the standards of the new 20G2 tParde marks that have been registered under the old Act, any
person (including a person who is “culturally aggrieved”) can seek a “declaration of invalidity” under section 73 (1) of the 2002 Act. The
Commissioner or the court has the power declarede tmark invalid if it would not have been registerable under Part 2 of the new Act.

3.33  However, while the new provisions in the Trademarks Act 2002 are a step in the right direction, the ambit of protection remains
limited. For example, these new maa@s do not prevent the offensive use (or-offansive use) of Maori TK where the user does not seek

to register a trademark. Thus, the case involving a major New Zealand apparel company, “Canterbury of New Zealand”, which put out a
range of rugby bootwith names such as “Rangatira”, “Moko” and “Tahea” that were considered by many Maori to be offensive.

Similarly, the Daniskowned LEGO Company, which used names such as “Tohunga” and “Tahu” initially, defended its right to use these
names because itas not seeking IP rights over them. In both these instances (and many others examples of misuse of Maori TK that have
occurred since) the new provisions in the Trademarks Act are of no assistance because the perpetrators are not seeking registfation of th
images or names.

3.34  Arguably, and in the absence of specific legislation in New Zealand, the WIPO Objectives and Principles would provide assistance
in either preventing or challenging misappropriation/misuse of Maori TK/TCEs and prdimdéed form of protection of knowledge in the
public domain.

3.35 For example, under Objective (iv) of document 8/4 the aim is to:

Prevent the misappropriation of traditional cultural expressions/expressions of folklore ... [by providing]... indigenous peoples and
traditional and other cultural communities with the legal and practical means, including effective enforcement measures, to prevent the
misappropriation of their cultural expressions and derivatives therefrom, control ways in which they are used beyond the customary and
traditional context and promote the equitable sharing of benefits arising from their use;

3.36 Measures to prevent acts of misappropriation are further elaborated under Article 3 of document 8/4, which enables an aggrieved
party to preventtte use of Words, signs, names and symbols’ which “ disparages, offends or falsely suggests a connection with the

community concerns, or brings the community into contempt or disrepute” .6 This would also include preventing the acquisition or exercise

of IP rights over such TCEs. However, for the claimed protection to be successful, the particular words or names in question would need to
have met the test dfof particular cultural or spiritual significance” and have beethregistered or notified with a competent office or

organisation by the relevant community” (Article 7(b)).

3.37  Although the policies and objectives make it clear that registration is optional, the commentary to Article 3 suggests that this may be
an appropriate option to takerily in cases where communities wish to obtain strict, prior informed consent protection for TCESEoF which
are already known and publicly available’.*’

3.38 In effect, this would provide a limited form of protection of Maori TCEs already in the public domainolldtrequire that the
TCEs be recorded on a publicly available database. In addition, anyone seeking protection would need to establish that the use was
disparaging, offensive or otherwise brought the community into contempt or disrepute. Theseibjectilles assessments that,
presumably, would be made by the proposed Management Agency in consultation with the relevant cfmunity.

3.39  Where the words and names were not registered, a claimant seeking protection against misuse would needegnote&taths
in Article 3(b) that the use was a ‘distortion or mutilation’ of the TK or was ‘false or misleading’ in a way that suggested that it was either
linked with or endorsed by the relevant commuftty.

3.40 Any New Zealand legislation that adoptbése principles and objectives would need to carefully consider the criteria under which
such an agency was to operate. For example, in the case of unregistered Maori TK (as noted in the commentaB) thégsevould
not be subject to prior srisation but protection would concérow the TCE was used.

3.41  As noted above, while there is no IP legislation incorporating the principles of the Treaty of Waitangi or requiring megisisn
to take into account Maori customs and vaitigbere are nevertheless, a large number of statutes requiring devisians to have regard
to Treaty principles and Maori values particularly in the area of environmental and resource marfdgement.

RELEVANCE TO DEVELOPMENT OF NEW ZEALAND GOVERNMENT POLICY

342  Recognition of the need to develop government policy in the area of protecting Maori TK and IP over the past decade has become
topical due to a number of factors. The Wai 262 claim in particular, has been a major factor in several Governmentsi@palrttiesr

Crown agencies investigating policies for enhanced recognition of the importance and role of TK in the work of these bodies. International
developments through the work of the Convention on Biological Diversity, WIPO and Draft DeclaratienRigtits of Indigenous

Peoples, and Maori advocacy here and overseas has also increased awareness of the importance of these matters for Maori and New Zealand
as a whole. Unfortunately, this increased awareness of the need to ‘do something’ has adtaiglayed into appropriate action and with

one or two notable exceptions, most of the work that has been carried out by government departments has been done internally and largely
without consultation with Maori. One of these notable exceptions isdHeaf the IP Division of the Ministry of Economic Development

which has been tireless in their efforts to inform Maori, other government ministries and other interest groups of the work they are doing on
TK and IP at the local and international levelsdoent years. It is to be hoped that this momentum will be maintained and spread to other
departments of government.

46 WIPO/GRTKF/IC/8/4, Article3(a) (ii) page 19.

4 WIPO/GRTKF/IC/8/4, Annex 21(a) (i).

48 WIPO/GRTKF/IC/8/4, Article 4.

49 WIPO/GRTKF/IC/8/4 Article 3(b) (ii) and (jii).

%0 WIPO/GRTKF/IC/8/4, Annex p 22(b).

5t With the exception of the Trademarks Act 2002 which has (and the draft Patents Bill which proposes to have) a Maori advisory
committee to assist in determining whether or not an apiplices culturally offensive

52 See for example the Resource Management Act 1991, segtidrend 8, Conservation Act 1987 s Hazardous Substances and

New Organisms Act 1996,8 Crown Minerals Act 1991, 4 Local Government Act 2002, s4, Fisherfes 1996 and the Treaty of
Waitangi (Fisheries Claims) Settlement Act 1992.
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3.43  This section will look at some of these internal policies and processes and consider the extent to which the WIPO proposals may be
appropriate or relevant to the development of policies by some of these government aigdvgrasnent bodies in New Zealand.

3.44  Various policy initiatives dealing with TK and IP matters affecting Maori, including the developmesii @fegeris systemby Te

Puni Kokiri, the Taonga Protection Bill 1996, tMeveable Cultural Heritage Bill (now replaced by the Protected Objects Act 2G0@),

either been deferred or have lapsed from the legislative timetable. In the case of the Intellectual ProetyrhaBill 1994, this Bill

was split into several Bills after the then Minister of Commerce, Honourable Phillip Burdon in response to complaints from the Wai 262
claimants, indicated that the Bill would be deferred pending the completion of the Waa262*

3.45 It appears that as early as 1994, the Government was considering the $sgerafis mechanisms for protecting TK. This was
in response to a number of national and international developments including work on the Draft Declara¢i@®igiis of Indigenous
Peoples, the Convention on Biological Diversity (CBD), the Mataatua Declaration 1993 and the Wai 262 claim. According to the
Government submission made to the Fourth meeting of the IGC in December 2002, the Ministry of Maopinbenteiagether with
Ministry of Commerce and Ministry of Foreign Affairs and Tradere instructed to explore the possibility of using sui generis mechanisms
to protect Maori traditional knowledge”.®® Initial scoping work was carried out to look not jastP but also matters of Maori self
determination, health, justice, cultural heritage and economic develofitfi@etauthor has not been able to identify what further work (if
any) has been carried out and if so the extent to which there has been aftatamsvith Maori.

3.46  Since 2002, the Intellectual Property Division of the MED has been involved in developing the ‘Intellectual Property and
Traditional Knowledge Work Programme’ which is a three staged process focussed on capacity buildingnaatibimfeharing, identifying
problems relating to the IP/TK interface in the NZ context and finally the development of options and a consultation process that will assist
in developing policy in the aré4This process has included undertaking a seriesrofnars and workshops involving both domestic and
international speakers and experts and discussion on a range of matters including TK ardall@Eishich provided very useful

information. In addition MED has undertaken a series of consultaticardwmd the country on TK and IPRs and the WIPO process. MED
propose to undertake further workshops on these matters throughout the early parfbf 2007.

3.47  Government submissions to the meetings of the IGC have consistently indicated that New Zipglantsl the development of the
WIPO Obijectives and Principles as outlined in documents 8/4 and 8/5 (and the earlier Documents WIPO/GRTKF/IC/7/3 and
WIPO/GRTKF/IC/7/5)®° These submissions also note that‘tbiee size fits all” approach is unlikely to be suitable to protect TK
comprehensively in a manner that suits the national priorities, legal and cultural environment, and needs of indigenous and local
communitiesin all countries” . It goes on to note that New Zealand favoursienti of options approach” to ensure that each country
maintains & degree of flexibility to implement policies that best suit their domestic situation” .

3.48 From a Maori perspective, flexibility is desirable so as to ensure that domestic matters relevant to New Zealantestcbadyg,
of Waitangi and its principles, local tikanga, laws and protocols and the eventual outcomes of the Wai 262 claim can be taken into
consideration as relevant factors in develogingeneris systems for the appropriate use, protection and promof TK/TCE. In
addition, there are other international indigenous peoples’ declarations, codes of ethics and guidelines that should help shape the
development of the WIPO Objectives and Principles. Some of these documents and their relevancesa ldigcun this paper (see
section 9 below).

3.49 Interms of general Government policy, as discussed above, a number of Government agencies (particularly the Crown Research
Institutes) have been considering development of policies on TK over thdepaske or so as a response to the Wai 262 claim and the

increasing international focus on TK in relation to trade, biological diversity and intellectual property rights. TK or matauranga Maori has
also become increasingly important in organisations ssicimi@ersities, Wananga, polytechnics, technical institutes, regional and national
museums, and the private sector etc. However, as also noted, the development of any effective policies and genuine engagement with Maori
has been minimal at best.

3.50 Mostuniversities, polytechnics and Wananga offer courses in matauranga Maori and cultural and intellectual prop®rty rights.

3.51 The following is a summary of some of the organisations in New Zealand that have developed policies in the area of TK and IP.
Most of the information presented in this section has been gleaned from relevant websites and is taken at face value. This is not a
commentary on the appropriateness or otherwise of these policies for Maori but whether or not the WIPO proposals dsaldatdope
might have some relevance for these bodies based on their stated policies on TK and IP related issues:

0] Maori Trademarks Advisory Committee — established pursuant to sectidr§-180 of the Trademarks Act 2002. This Committee
has developed set of criteria and guidelines for assessing whether or not applications for trademarks including Maori words/text or imagery
are likely to be offensive to Madfi.

53

Letter from Minister of Commerce Hon. Phillip Burdon, to Wai 262 claimants, December 1995
54

Government Delegation submission to WIPO/IG& 8ession meeting Decemberl®, 20@ “Presentations on National
Experiences with Specific Legislation for the Legal Protection of Traditional Cultural Experiendé&s'Para 75.

5 Ibid, Para 76.

%6 Ibid, Para 76.

Seewww.med.govt.n{‘Traditiond Knowledge’ section)

With the recommencement of the Wai 262 claim, this workshop may be put on hold.

See New Zealand submission “New Zealand Response to WIPO IGC Meeting: Draft Documents on Principles and Policy
Objectives”.

60 Ibid, p2, Para 9.

61 For example both Te Wananga o Raukawa and Te Wananga o Aotearoa both offer courses in matauranga Maori and intellectual
property rights.

62

Refer Practice Guidelines, sectid&7-180 of the Trademarks Act 2002, Maori Trademarks Advisory Committee and Mao
Trademarks, Intellectual Property Office of New Zealand (on Ministry of Economic Development websit@ed.govt.nk
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The WIPO proposals would be of assistance to the Maori Trademarks Advisory Committsenanil.i However, it is the author’s opinion
that this Committee and any other body dealing with traditional knowledge and IP related matters should eventually come under the auspices
of a central Maori controlled body which relates to the role of ancggerthe nature of that contemplated by Article 4 of document 8/4.

(i) Creative New Zealand — in response tbcalls made over more than 20 years for a mark of authenticity and quality” ,* Creative New
Zealand, with the assistance of80 high profile Mari artists, established the ‘Toi Iho’ Maori Made brand. There are currently 130 artists
who are registered to use these marks of the Toi Iho brand.

(iii) Te Manatu Taonga: Ministry for Culture and Heritage— while the Ministry does not appear to hagy specific policies addressing
traditional knowledge and IP related matters, they have undertaken various initiatives including the online encyclopaedia “Te Ara” which
includes stories relating to the settlement of New Zealand including those of tobpsg

The WIPO proposals would fit with the aims and objectives of the Ministry which include promoting the cultural wellbeing of communities.
The role of the Ministry is to “provide advice to Government, monitor the work of Goverdoreted agenciesithe cultural sector and
initiate activities that support and promote the arts, history and heritage of New Z¥aland”

(iv) New Zealand Historic Places Trust — The NZHPT is a statutory body set up New Zealand to protect and manage heritage including
Maori heritage. Even though the definition of Maori ‘heritage’ is describéahgestaonga tuku iho o nga tupuna” — treasures handed down

by the ancestors, excluded from this definition are expressions of that heritage inttadaug performing arts, most portable taonga,

etc”.®®

It would appear, therefore, that the WIPO proposals, which focus on IP related aspects of culture, woulditectepplication to the

policies and processes of the New Zealand Historic Places Trust. Nevertheless, thedandi@bjectives, particularly in relation to

protection of TK, would be of some relevance to the work of the Trust. For example, the Policy Objectives in document 8/5 which deal with
promoting conservation and preservation of traditional knowledgppstimg traditional knowledge systems etc, would be relevant to

protecting and managing Maori heritage.

(V) Crown Research Institutes — several of the Crown Research Institutes (CRI's) such as Crop and Food Research Ltd, Manaaki
Whenua Landcare ResearafdadNIWA are increasingly involved in research involving Maori interests in relation to traditional knowledge

and indigenous flora and fauna. For example, Crop and Food are actively seekitegrforesearch and commercialisation partnerships

with Maori goups. They look to combine the scientific knowledge base of Crop and Food with the natural resource and cultural values base
of Maori through a negotiating process known as “Te Putahi”. In particular, Te Putahi are focusing on developing parttierstaps i

the area of traditional medicinal flora such as the research project involving plants traditionally used by Ngai Tuhoe. In this particular
example, any IP rights arising from the research will be owned and controlled by Tuhoe and benigfisditvat lwi®

In relation to Landcare, their website contains detailed information and databases relating to traditional uses of all New Zealand native
plants. As noted on the site:

“This valuable resource is now made available on the Web to amgtinan interest in New Zealand native plants and wanting to know
more about their cultural use¥”.

A search of the taonga species for Ngati KBupu Harakeke, included a reference to the claims of Mrs Saana Murray on behalf of Ngati
Kuri in the Wai 262laim.

Clearly, from the perspective of the Wai 262 claimants, there would be major concern around their knowledge of their TK in relation to
indigenous plants being so readily available online, notwithstanding that much of this information has bedrfrgieapublications written
over the past 10Qears.

However, it would appear from information on their websites, that Manaaki Whenua, as with Crop and Food, are involved in developing
partnerships and research programmes with Maori that involveyTaE@laitangi Maorifocused research programmes, biodiversity issues

for Maori, forest ecology and customary harvest, indigenous knowledge and value systems, ecosystem services, modelling, and databases
etc®®

NIWA is also appears to be developing relaginips with Maori groups in relation to maribased research and the use of traditional
knowledge.

The WIPO proposals, particularly document 8/5 on TK, may have particular relevance for CRI's especially in relation to Objectives and
Principles regarding meappropriation of TK, benefit sharing, management rights, prior informed consent provisions and enforcement
provisions.

(vi) Foundation for Science, Research and Technology — according to the draft FRST Maori Economic Innovation Strategy-2003:

“This strategy is aligned with the Ministry of Research, Science and Technology’s Vision Matauranga policy. This encourages the
distinctive contribution of Maori knowledge, people and resources to innovation that benefits New Zealand. One distinctivef éhésnent

63

Maori”.
64

See Creative New Zealand websitew.creatvenz.govt.nZ' Creative New Zealand — Cultural Recovery” article called “Seriously

www.mch.govt.nz/cwb/index.htmiCultural Well Being.

www.historic.org.nz/heritage/maoriheritage_intro.html

www.crop.cri.nzhome/comparipfo/maoripartnerships.jsgsearch as at 2 February 2006).
http://peopleplants.landcareresearch.co.nz/\WebForms/peopleplantinformation.adfga Tipu Whakaoranga People Plants
Database (search as at 2 February B)0

&8 www.landcareresearch.co.nz/services/Maori.aspVorking with Maori Organisations on Environment Issues (search as at 2
February 2006).

65
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strategy is to encourage the development of collectively owned Maori resources for the benefit of the community as well as the exploration
of innovation opportunities that arise from Maori knowledie”.

The WIPO proposals when finalised, will bierelevance to the work and programmes being implemented by FRST in so far as they relate to
the individual and collective economic development of Maori with a view to gaining greater leverage and opportunity from capturing the
benefits of IP that flow frm their TK.

(vii) Ministry of Research, Science and Technology (MORST) — the WIPO proposals will be useful and relevant to the intellectual
property guidelines developed by MORST in January 2004 in relation to IP produced from research performedtfiic Serce that is

required to be used for thgreatest national benefit”.”

It will also have relevance to MORST's new Vision Matauranga policy framework (2005) whose mission statement is:
“To unlock the innovation potential of Maori knowledge, reses and people to assist New Zealanders to create a better fiture”.

According to the policy framework, it is concerned mostly with discovering the distinctive contributions to research, science and technology
that arise from Maori knowledge and res@asrincluding people.

(vii) National Archives of New Zealand — under section 7 of the Public Records Act 2005 (which replaces the Archives Act 1957), there
are requirements for: “appropriate account” to be had to the Treaty of Waitangi; the Chief Atotdeissult with Maori, and for at least

two members of the Archive Council to have knowledge of tikanga Maori. It also recognises that Iwi/hapu based repositories may be
approved as repositories where public archives may be deposited for safekeepsrychieinges in the new legislation recognise the
extensive body of Maori knowledge held in the Archives records and the importance of ensuring the Crown complies with its Treaty
obligation to Maori in relation to the safekeeping of that material.

(viii)  The Museum of New Zealand Te Papa Tongarewa — Te Papa has developed strong relationship, policies and processes with Iwi for
the display, exhibition, protection, repatriation and general treatment and respect for taonga (the Corporate Principle ofdajiia Taon
This has been the author’s personal experience and dealings with Te Papa concerning the care of Moriori taonga. Te Papa has set the
standard for other museums to follow in working in collaborative partnerships with lwi. Te Papa is increasinglgfamd sensitive to
intellectual property matters confronting Iwi and themselves in the care and use of Taonga. In the author's experience Te Papa will not
display tribal taonga (including physical objects and images of those objects etc) unless¢helytained the prior informed consent of the

Iwi concerned. Although Te Papa appears to have strong internal procedures and policies for protecting taonga and knowledge associated
with those taonga, an international instrument containing mechanisersfancing protection of TK and TCE’s would lend weight to their
own policies while perhaps also assisting in their dealings with foreign museums for the return and repatriation of taonga held by those
museums on behalf of lwi. However, there are lwi sasNgati Porou and others who are seeking to establish firmer relationships with
museums which will include, in some cases, the return of Ngati Porou taonga to th&ir rohe.

(ix) There are a range of other Government agencies such as the EnvironméritiriRigement Authority (ERMA), Ministry of

Fisheries, Ministry of Forestry, Department of Conservation (Biodiversity Strategy Document) and others for who matters of Maori TK and
intellectual property rights and rights in relation to native flora and fatshecoming increasingly relevant. That being so, any standards,
objectives and guidelines being developed in this area by WIPO will have relevance to the work of these agencies also.

x) The only current proposed law change in New Zealand relatiti®gend TK is the proposed amendments to the Patents Act 1953
where it is proposed to create a body similar to that of the Maori Advisory Committee created under the Trademarks Act 2002. The
establishment of this committee was prompted by recommendafitres Royal Commission on Genetic Modification 2001 because there

were no protections or procedures in place to deal with Maori concerns in relation to patent applications which include indigenous flora and
fauna and associated Maori TKWIPO has specifimitiatives aimed at addressing the matter of misappropriation of TK as “prior art” that

may be used in the development of patents for TK and plant based commercial pfoducts.

Summary on Devel opment of Government Policies regarding TK

Although it woudd appear that many government agencies and Ministries have abheagblicies in place dealing with the use and access
to TK, these have been and continue to be largely developed in an ad hoc manner and without appropriate input or consultation with M
groups. The risk of developing policies ‘on the hoof’, as it were and without effective involvement of Maori will mean not only a flawed
process but ultimately policies which may not be acceptable to Maori, are likely to be inconsistent across émellmwdack robustness.

MATAURANGA MAORI, TIKANGA, KAWA AND CUSTOMARY LAW PERSPECTIVE

3.53  From apurely tikanga Maori and customary law perspective, the WIPO Objectives and Principles would be regarded in many
respects amappropriate. This is beause of the fragmented nature in which the protection of TK is treated separately from expressions of

TK and the disconnected relationship between matters of ownership/control of biological and genetic resources. Maori, as with indigenous
peoples elsewher do not necessarily consider that their language, art forms, images or designs etc can be regarded separately from the
culture and knowledge base underpinning the TK and the resources associated with that knowledge. Traditional knowledge and expressions

& Available from the FRST websiteww.frst.govt.nz

o www.morst.govt.nz/currentwork/ipguidelines

n www.morst.govt.nz/visionntauranga

2 Te Papa Acknowledges Mana TaomgaPapa recognises the role of communities in enhancing the care and understanding of collections
and taonga.E Tautoko Ana a Te Papa Tongarewa i te Mana Ta#fejaena nohonga tangatatou tikanga tiaki meatou nmaramatanga ki aatou

kohinga me aatou taonga.www.tepapa.govt.nz

& Evidence of Ray Kohere to the Waitangi Tribunal, 28 August 2006, Pakirikiri Mar&emBou Bay, East Coast (Wai 262 Claim,
Record of Inquiry Doc #P24).

™ Cabinet Paper on review of Patents Act 1953, Stage 3, Part 3, Maori Consultative Committee for the Intellectual Property Office of
New Zealand (sourced fromww.med.govt.nz/patenteview/part 3 as at 7 February 2006)

S See in particular WIPO/GRTKF/IC/9/5, Annex, page 2, ‘Protection Against Misappropriation’.
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of that knowledge, as well as the resources upon which the TK and TCEs are based exist together as part of a seamless whole. For example,
internationally renowned Maori Performing artist, Moana Maniapoto's music, is infused with cultural and pdiitifieaheice regarding the

Treaty and the importance of maintaining cultural iderfitffor example, her international award winning song, “Moko”, makes the

poignant statement that moko is more than just a facial tattoo; it represents one’s identitiueead Thé same can be said of many if not

most Maori artists, carvers, weavers, writers and performers. Tikanga Maori, kawa and TK have a significant influence in the intellectual
creations of many Maori artists.

3.54  Some of the Wai 262 claimants cafes that it is necessary to start from first principles in developing a coherent process and
framework of protection for Maori TK. This has been referred to by the author as a “Tikanga Maori Framework” for protecting and

promoting the appropriate useTf. This approach is preferred to one in which changes are made ofhaa laasis characterised by

“tweaking” around the edges of existing IP legislation such as has occurred with the Trade Marks Act 2002 and proposed reforms of the
Patents Act. Ratheit,is important to establish a sound and robust process and framework to enable debate and discussion to occur between
the Crown and Maori and also the wider community. The framework needs to enable options and solutions to develop over time in a manner
which fully reflects and does justice to the diversity and complexity of the issues involved.

3.55 There are other Maori groups who advocate nothing less than full Maori sovereignty including control over their own natural
resources and people.

3.56 However, there are also other Maori groups both national and tribally based, who, while also being committed and passionate about
ensuring better protection for Matauranga Maori and related IP, nevertheless perceive a need to adopt a more pragomatievhgproa

most of these groups support the ethos behind the Wai 262 claim, they are conscious that the claim has taken an inordinate amount of time to
be resolved, whilst misappropriation and misuse of their TK continues to happen on a regular basis.

3.57  For example, the national group of Maori artists who were behind the conception and developmérd dhdh&aori Made

Mark brands saw no difficulty in employing the use of an IP tool such as a trademark, to promote and sell authentic Magafagrahd c
authenticate exhibitions and performances by Maori artists. Their aim was to provide Maori artists with a quality brand of authenticity to
distinguish their products from cheap foreign made imports and to give assurance to consumers of/thedjaathenticity of Maori arts

and crafts. It was also an endeavour to ensure some limited control over theirtaonga.

3.58 However, there are a number of factors that made this a “safe” option for the collective of Maori artists. Firstly, tlaeggstyists

had control of the process (including the design of the imagery and words for the mark) and the process was facilitated by Te Waka Toi, the
Maori Arts Board of Creative NZ. There was thus, a full and effective involvement of the people mtetl &ijetbe mark. Secondly, the

hui (meetings) leading up to the development of the mark acknowledged that until such time as there was a proper resolution of the Wai 262
claim, the registration of a trademark was the only legally effective option aeditaptotect and distinguish authentic Maori art forms in

the marketplac& The Toi Iho mark was therefore seen as an interim measure pending a more comprehensive sui generis/tikanga Maori
framework of protection coming into being. Thirdly, Creative Igread that in due course, the proprietary rights in the mark would be

assigned to a trust fully representative of and appointed by Maori artists. Finally, the process and associated costs were resourced by
Creative NZ through Government grants.

RECENT MAORI APPROACHESAND ASPIRATIONSIN RELATIONTO TK

3.59 Inrecent years many Maori groups and organisations, particularly those with commercial and research interests, have adopted a
more proactive stance in pursuing commercial benefit and greater cvaraheir traditional knowledge. Increasingly, many Maori are

using a range of tools to assist them in protecting and promoting the use of their TK. These tools range from joint venture arrangements with
research institutions, contracts and IP agreespénanding of products, joint research initiatives and use of IP such as trademark and

copyright to protect their interests, just to name a few. The increased use of such tools is largely driven by pragmatic considerations and the
fact that there currelytexist no legally enforceable alternatives such as those sought by the Wai 262 claimants, the Mataatua Declaration
1993 and the Draft Declaration on the Rights of Indigenous Peoples.

3.60 The following are examples of recent Maori initiatives andraspns relating to the use and application of their traditional
knowledge in terms of research and potential for commercial application:

Cancer genetic research

3.61 A group of Maori from the Bay of Plenty have been working with a cancer genetic researcat the University of Otago to

identify the source and, hopefully, the cure for a form of gastric cancer that has been recurring wittinahéor several generations.

The localwhanau from Rotorua have been recorded as having the largestcgasider pedigree in the world. The project involves over

10,000 Maori who have provided the Research Team with information about their whakapapa and medical information. The whanau have
also set up a trust known as the Kimi Hauora Trust which has @finéoea partnership with the University of Otago. In the event that any
patent rights are obtained in respect of identifying the gene for developing a cure, this would be jointly owned. Any financial benefits would
be directed towards further researchoancer.

3.62 The whanau have entered into a further research partnership agreement with the Molecular Bio Science Department of Massey
University. The aim of the research is to investigate the harmful effects of the stomach bhaeiedbactor pylori” which could be a

% Evidence and responses to questioning of Moana Maniapoto to the Waitdmgialthearing Wai 262 claim, 25 September 2006,

doc #P4

L For example the Confederation of United Tribes of Aotearoa and Ko Huiarau, both Maori sovereignty movements who claim that
sovereignty was never ceded under the Treaty of Waitangi and was expressiyed in the 1835 Declaration of Independence signed by
many Northern tribes.

I Background, on Creative NZ website, Creative NZ, New Zealand Arts Council 2003 (onhme:toiiho.com/aboutu$/

& Persmal knowledge of the author who attended two of the early consultation Hui and provided legal advice to Creative NZ and the
collective of Maori artists on the basis that this process was regarded as an interim step until a more robust system oMparieEkng

and IP could be developed in the wake of completing the Wai 262 claim.
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major factor in causing the stomach cancer. Now that the bacteria have been identified, the next stage of the project is to find a cure for the
diseasé&®

Road planning and Maori knowledge

3.63  Ngati Whatua has entered into a resega@ttnership with the Foundation for Research, Science and Technology (FRST) that will
help plan roading infrastructure in New Zealand. The partnership objective is to preserve sites of cultural significance in such a way that will
also help reduce roadjrcosts and infrastructure developmént.

Management of aquatic ecosystemsand TK

3.64  This research programme involves hapu from Nga Potiki, Ngati Pukenga and Ngati Hapu in partnership with New Zealand
Landcare Trust. Its aim is to develop estuarineitnong and management tools that incorporate Maori cultural values and endeavour to
reconcile Maori TK and Western science. The programme is also designed to assist Maori human capital development through supervision
of several Maori PhD studerffs. Theresearch programme is from 1 July 2003 to 1 July 2009.

Maori business branding

3.65 This FRST research programme involves a number of leading Maori businesses and examines the innovative use of Maori business
branding to increase export sales; globalketresponsiveness to Maori branding; experience with Maori branding in existing markets;

Maori traditional principles in the business approach. This programme is a partnership between leading Maori business organisations,
researchers and Government agestt The research programme is 1 July 2003 tdu8@e 2007.

Sustainable hapu development and TK

3.66  This research project involves hapu from the Gisb&ast Coast region to identify the contemporary role of matauranga Maori in
sustainable hapu deegiment. The research is intended to position hapu so that they may identify and explore new development
opportunities.

Medicinal plant research

3.67 A project, led by Dr Meto Leach working in conjunction with a Tuhoe Maori elder who is an expert oa Magri, was set up in

2001 to investigate traditional Maori use of native flora. The project, known as Te Kete Ra Rauhanga was established in 2001 to investigate
traditional Maori use of native flora. The aim of the project is to identify bioactive@ands in traditional plants used for healing as

identified by the Tuhoe elder. Crop and Food Research is also involved with the project in studying the potential for development of natural
products that could be used to meet the particular health net@®n. According to Dr Leach, any IP rights arising from the research will

be owned and controlled by Tuhoe with the financial benefits shared between the partners.

Use of trademarks

3.68  Asdiscussed above, a group of prominent Maori artists workedllaboration with Te Waka Toi from Creative NZ to develop the

Toi lho: Maori Made Mark trademark brand to differentiate their products and services in the marketplace. An important aspect of the
development of this brand was that Maori were in cowmffrithe process and were provided with guarantees from Creative NZ that ownership
of the IP rights would eventually be transferred into Maori ownership. The trademark development was also considered as an interim step
pending the development of other opchat may evolve from the resolution of the Wai 262 claim.

Computer gamesand TK

3.69 A number of Maori IT entrepreneurs are working on concepts for computer/play station games that involve Maori heroes and
heroines doing battle with the forces ofleWhese games draw from Maori TK and mythology and use distinctive Maori imagery, design

and weaponry et¥. There are obligations upon these game designers to ensure that in the development of these games and concepts, that
they consult with and obtaepproval from appropriate elders and other authority figures concerning appropriate use of TK. In the author’s
opinion, just because an individual is Maori does not absolve that person of responsibility to consult and follow proper cultural protocols. |
anything, the onus on the individual is even stronger because of the obligations one has to foster and maintain the integrity of ones’ own
culture and identity.

3.70 Invariably the initiatives discussed above are-offisituations with solutions develed by the parties to meet their needs. While

there is merit in this kind of flexibility to develop solutions to accommodate particular needs, it does not diminish the rseedefuer s

system in New Zealand or international standards including sbthese that are elaborated in the WIPO Objectives and Principles. These
initiatives could greatly benefit from a set of international standards and principles as a foundation for a coherent local framework that
enables flexibility and creativity whilgtroviding greater certainty for all parties.

PRACTICAL EXAMPLES OF MISUSE OR MISAPPROPRIATION OF MAORI TK IN NEW ZEALAND AND ABROAD

3.71 A number of examples have already been given relating to the misuse or misappropriation of Maori TK both in &elhardal
internationally. These examples include:

—  the misuse of Tame Iti's moko to promote the sale of home security systems;

—  the use of Maori names and imagery by LEGO on toy products;

— the use of Maori names such as ‘Rangatira’ on rugby boots by QamteftNew Zealand;

—  the use of Maori names and imagery by Sony Playstation on PS2 game, ‘Mark of Kri’;

80
81
82

HTTP://www.kimihauora.net.nz
HTTP://frst.govt.nz/research/downloads/maoriinn/research_involving_+mey04.doc

Ibid page 8.

8 Ibid pagel1l.

84 Personal knowledge of the author. More specific details cannot be provided in order to protect confidentiality.
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—  the use of Maori names such as ‘atua’ by Austrian ski company, Fischer Skis;

—  the use of moko by Ford Motor Company on4Ratd trucks,

—  the use of mokdy a Danish restaurant to promote sale of “face food”; and

—  the use of Maori TK to promote the sale by Phillips Morris International of cigarettes in Israel.

In most of these cases, there would appear to be a misappropriation or at the least aniatepmepf Maori TK. In the case of words

such as ‘atua’, ‘tohunga’ and ‘rangatira’, it is likely that had the user sought to register a trademark in New Zealand using these words that it
would have faced a challenge on the basis that they were offéasiv@gnificant number of Maori under the relatively new provisions of

the Trademarks Act 2002. This is affirmed in tReactice Guidelines of the Maori Trade Marks Advisory Committee’ in relation to a

discussion of old trademarks that used Maori warts images to sell food produéts.

“Maori consider “rangatira (chief)” and “whakairo (carving)” to be tapu and “food” or “cigarettes” to be noa. Therefore the association of
food and carving devices in relation to the specified goods namely, “Worsasta”, “pickles and chutney”, “butter”, “cigarettes” and “ale

and stout”, may be considered culturally offensive and inappropriate to a significant number of Maori. That is, to associate something that is
extremely tapu with something that is noa sigsifan attempt to lift the tapu of the rangatira or whakainod therefore appear offensive”.

3.72  The fact that none of the above cases associated the words specifically with use of food is probably irrelevant. The use of
“rangatira” in association witrugby boots, “atua” with snow skis and “moko” with a-had truck, are all arguably culturally offensive.
They would be likely, therefore, to fall foul of the néwffensive to a significant section of the community including Maori” , test under the
Trade Marks Act 2002, if trademark registration was ever sought. The recent case involving the sale by Phillip Morris International of
cigarettes in Israel branded as ‘Maori Mix’ would certainly be considered highly offensive by Maori as well a largs teetoonMaori
community if any registerable IP rights been sought in New Ze&fand.

3.73  The fact that trademark registration was not sought by the companies concerned in the above examples does not lessen the degree of
offensiveness that is sufferett.is in this regard that the WIPO provisions would provide enhanced protection against misappropriation and
culturally inappropriate use irrespective of whether or not formal IP rights were being sought by the user.

3.74  There are other instances whese of Maori TK and Maori words in particular may be more ambiguous. For example, the
increasing use of Maori names by New Zealand wine companies. According to information provided by IPONzedfffmestof things
that are generally likely to causéfence includé”

“An Atua or Tupuna name/image; or

An association with wahi tapua place sacred toddri in the traditional, spiritual, religious, ritual, or mythological sense; or
An element that may be regarded byandw/hap/iwi as having mana;

- in relation to alcohol, genetic technologies, oiges, and some goods such as food vessels and items used around food.

3.75 On the basis of this prescription it might be assumed that, the promotion and sale by a New Zealan&airapargybathroom

products with Maori names and designs such as ‘fbiaki)” soap and ‘Koru soap’ would fall into the category of offensiveness if

trademark registration was ever sought. This is because associating ‘Toki’ and ‘Koru’, both which have elements related to the concept of
tapu, with cleaning products (noa) wdlikely offend many Maori.

3.76  Another less clear example involves Kapiti Cheeses Limited, which has developed a new cheese known as ‘Hipi Iti' meaning “little
sheep” in Maori. The branding of this cheese has been developed in response to movesday Eheese companies to reclaim IP rights
over their traditional brands such as ‘Parmesan’ cheese named after the Parma area of Italy.

3.77  Inthis example, where new words are being created or combined with old ones, the issue of misappropr@tiessime

complicated. This is further clouded by the fact that the word “Hipi” is a transliteration for the word “sheep”, not a traditional Maori word.
Nevertheless, in the author’s opinion, where any new or old Maori words or phrases are beingnasedommercial products, there

needs to be scrutiny of the context in which such words are being used and developed because offence can still be unwittingly caused. This
applies when words or phrases are used either alone or in combination witheettoerald Maori words. Advising on the appropriate or
inappropriate use of Maori kupu (words) in association with commercial products could be a function undertaken by a specialist Maori
Agency that was established as part of any ‘Tikanga Framework’.

378 However, any new Maori TK agency or body should be set up as an autonomous body controlled and run by Maori. It should also
have significantly wide terms of reference to consider matters of misuse and misappropriation of TK in addition to anydppheatien

process. For example, there is an increasing supply of Maori inspired products being sold in the ‘$2 Shop’ including place mats and carving
boards sporting Maori names and motifs such as “Tane Mahuta: Lord of the Forest” and “Rongomatsereofd@eace”, and plates and

cups bearing kowhaiwhai patterns. These are offensive to many Maori because they mix the elements of tapu and noa. The same applies to

8 Practice Guidelines— Trade Marks Act 2002: Maori Trade Marks Advisory Committee and Maori Trade Marks.

86 In early December 2005 it was reported by the New Zealand media that a New Zealand tourist to Israel had bought a packet of
cigarettes sold by Phillip Morris Imeational Inc (PMI) called ‘Maori Mix’ that displayed Maori designs and a map of New Zealand. The
tourist, who was shocked at this discovery, reported it to the NZ media. Subsequent enquiries by the media revealed that Phillip Morris had
not appreciatethat they would cause offence and that they had only intended a short run promotion of the cigarettes. A letter written on
behalf of the Wai 262 claimants to PMI on 12 December 2005 seeking an apology, withdrawal of the cigarettes from the markenand paym

of a donation to the Maori Smoke Free Coalition, was replied to in late January 2006 advising that the offending brand would not be used
again by PMI and expressing regret for any offence taken. No reference was made to the suggestion of a kuthgpefSmal comms

with journalist from TVNZ, media reports and correspondence with PMI).

&7 Personal communications with Simon Gallagher from IPONZ 12 January 2006.

8 ‘Bath Culture New Zealand’ websitehttp://www.bathculture.com/pages/Detailed/9.html
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the increasing use of the ‘haka’ and ‘moko’ to promote the sale of commercial prattlistnéces and used by sports stars and pop singers
alike® These activities need to be formally monitored by such an agency and action taken to both educate and regulate this industry.

4. To what extent could the Principlesor Policy Objectives contribute to the development of effective protection for TK and
traditional cultural expressions?

LIMITATIONS OF APPROACH

4.1 Before addressing the extent to which the current principles and objectives could contribute to an effective framework of protection,
| propose to first consider some limitations of the draft proposals.

4.2 The main criticism of the WIPO Objectives and Principles is that they interpret and constrain protection of TK and TCEs entirely
within an intellectual property based framewdtkTo that extent, the Objectives and Principles are not so much concerned with the
protection of TK and TCEs per se but rather where TK/TCE intersects at the IP interface. This narrow focus is acknowledged by the
Secretariat:

“... the bulk of the Committee’sork and background documentation has focused on the legal protection of TCEs/EoF (protection in a
sense generally described as an intellectual property approach, and that it provides for remedies against unauthorised use and
misappropriation by third pties of the results of intellectual activity}".

4.3 As previously noted, the IPR system in its current form is not adequate to protect TK in its widest context particularly with regard to
the relationship between indigenous peoples and biological resouls noted by the late Dr Darrell Posgy:

“Intellectual Property Rights are inadequate and inappropriate for protection of traditional ecological knowledge and community of resources
because they:

Recognise individual, not collective rights;

Require a specific act of invention;

Smplify ownership regimes;

Stimulate commercialisation [which may not always be negative];

Recognise only market values;

Are subject to economic powers and manipulation;

Are difficult to monitor and enforce;

Are expensive, complicated and time consuming.”

To this list could be added the limited duration of IP rights which do not accord with the intergenerational and holistic nature of indigenous
peoples’ world views. These views are consistent with the views of maog sttes, particularly from the-salled ‘developing countries’

such as India, Brazil, and the African States attending the IGC me&tings.

4.4 However, the WIPO documents leave open, to the discretion of the IGC, the possibility of extending tbethkegm®tection

offered. | would note that for this reason, this work should be regarded as complimentary to other forms of protection, promotion and
safeguarding of TK, including strengthening of customary laws and practices, development of susg&teeris of protection and

development of codes of practice and other legal andegath mechanisms for protecting TK and IP of indigenous peoples.

4.5 However, as a consequence of this narrow focus, TK is being largely considered separately frbstithelatonships that

indigenous peoples have with their physical and spiritual environment. As Maori tradition records, Maori descend from Tane Mahuta, the
God of the Forest, Tangaroa, the God of the Oceans, Ranginui, the Sky Father and Pap#iadbaiith,Mother and so on. Therefore, all
traditional knowledge is inextricably bound up with their relationship to the natural world, which in turn is determined and defined by
whakapapa. The WIPO documents focus on thiellectual activity” aspectof TK so will take into account biodiversitglated

knowledge and medicinal knowledge. However they exclude from their ambit the various ownership/kaitiaki claims that Maori and other
indigenous peoples make in relation to their traditional lands/téestand other natural resources. Indeed, the WIPO documents reinforce

89 Examples include: the international road racer David Clinger having his face tattooed “in a traditional Mawnask/ar

(www.cyclingnews.com/feature/?id=2005/webcorclinger he was ordered by his sponsor to have it removed; the ‘Spice Girls’ ‘haka’;
Robbie Williams and Mike Tyson Maori Inspired tattoos, and; The BBC One channel using the haka ‘Ka Mate’ p&farneeMaori and

14 welsh rugby players, to promote a new TV channel in Britain (http://thetvroom-bbmime 2002 a.shtml)

% See, for example, the discussion on Nature of Protection in DocumentS3fagas 15, 16 and 17. See also WIPO FFM Reort

p 25 “WIPO's description of the subject matter naturally reflects its IP focus. WIPQO's activities are concerned with the possible protection
of traditional knowledge that is “intellectual property” in the broad sense as described in the defirfitntallettual property”™. The
definition of “intellectual property” referred to in this quote is as defined in the Convention Establishing the World Intellectual Property
Organisation 1967, Article 2(viii).

o Ibid p6, Para 17.

Posey, D.A. Chapter Onélntroduction: Culture and NatwEhe Inextricable Link’ in “Cultural and Spiritual Values of
Biodiversity”. 1999, page 12A Complimentary Contribution to the Global Biodiversity Assessment. 1999. Edited by Darrell Addison

Posey.
93

92

For example, in avritten statement by India to the Seventh Meeting of the IGC in November 2004, India states that “We believe
that Traditional Knowledge, Genetic Resources and Folklore are closely interlinked. There is a need to deal with all aspects of IP relating to
TK, GR and folklore holistically”.
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the notion, first given expression in the Convention of Biological Diversity (article 15) that sovereignty of genetic resources resides with
Nation State$! Thus, from a Maori perspeet (and indigenous peoples’ views in general), the WIPO documents fall short of what they
would consider necessary to enable a full and comprehensive protection of TK.

4.6 The focus on the intellectual aspects of TK only also means that important mattess repatriation of human remains, protection
in general for indigenous languages and other matters related to cultural heritage protection (e.g. sacred siteschid@dfion this
description of TK”.%

4.7 Matters such as seffetermination ad control of their own affairs, are also fundamentally important to Maori in any consideration
of protection for TK. This has been made amply clear by witnesses giving evidence in the Wai 262 Ukliess Maori have a reasonable
degree of control (fe of undue influence from Government) then any protection, as might be developed, could be regarded as seriously
deficient. As a minimum requirement, the principle of rangatiratanga, as described by the Waitangi Tribunal, contemplates Maori control
over Maori resources. Although the WIPO documents go some way towards acknowledging the rights of traditional communities and
holders of TK®” they stop short of acknowledging that indigenous peoples aowtiges of their own TK. For example, tHerinciple of
Recognition of Rights acknowledges that:

“The rights of traditional knowledge holders to the effective protection of their knowledge against misappropriation should be recognised
and respected®

From a Maori perspective, this principle (or an additigmenciple/s) would be enhanced by an acknowledgement that traditional knowledge
holders in their respective communities are the owners/custodians of their own knowledge.

4.8 Moreover, the use of discretionary wording sucH dsould reflect the actual aspirations, expectations and needs of traditional

knowledge holders’ and“ asfar as possible and appropriate”, as used in the ‘Principle of Responsiveness to the needs and expectations of
traditional knowledge holderg® provide decisiormakers (invarialyl norrindigenous bodies), the ability to ‘read down’ or apply a

minimalist interpretation of such provisions. The problems caused by this kind of wording have been brought to IGC meetings since the
WIPO Fact Finding Mission started in 1998. Indigenouplesohave advocated strongly during these meetings for a more holistic approach
to protecting their TK, however, these submissions have largely been ignored.

MERITS OF PRINCIPLESAND OBJECTIVESFOR PROTECTING TK

4.9 Notwithstanding the limitations iddfied above, the following is a discussion on the extent to which the WIPO Objectives might
contribute to the development of more effective measures of protection for TK/TCEs.

4.10 The starting point for this discussion is one of pragmatism. At preséfew Zealand, there are minimal tools available for
protecting TK other than through standard IP tools such as copyright and trademark. There is also a dedetfabfows such as codes
of ethics or guidelines. The preference expressed by some iMdeveloping a system of protection, is to start from first principles and
develop a bottom up framework based in tikanga Maori. A suggested outline of that Tikanga Maori framework isaatfagheddix2.

4.11  Other initiatives including the pposed adoption by the UN General Assembly in 2006 of the Draft Declaration on the Rights of
Indigenous Peoples, (which sets out a comprehensive framework for indigenous peoples including asserting their right to self determination,
ownership and control ev their resources including their cultural and intellectual property rights), is still the subject of opposition from a
number of state parties including New Zealand, Australia, the United States and Canada.

4.12  In the meantime, Maori TK continues te misappropriated on an alarming scale. For these reasons, the author considers that the
current WIPO Objectives and Principles with appropriate amendments and refinements could provide a sound basis for contributing to the
development of a limited formf @rotection for TK/TCE, albeit within a narrow IP focus. However, as noted by the WIPO Secretariat the
scope of protection could be widened if the IGC so wisffed.

A CASE STUDY: TAME ITI’'SMOKO

4.13  To illustrate the extent to which the draft WIPO alijges and principles might provide better protection for Maori TK, | have
tested their practical application against a recently reported example of alleged misappropriation,

4.14 It was reported in the media in mid 2005 that a UK magazine advertisingléhef home security systems used a photographic

image of well known Maori rights activist, Tame lIti, with full facial moko and taiaha (traditional weapon) in a challenging pose, with the
words ‘How do you warn off intruders?” accompanying the image. e Iti reported that he was offended by the advertisement mainly

because he had not been consulted about the use of his image in this context. Legally, he may have had an action for a breach of copyright
because his moko might qualify as a copyright vaotll that any unauthorised use of it might constitute an infringement of coffyjridde:

may well succeed if he chose to issue a legal challenge but the legal costs of doing so would be a key factor to consider.

94 Document 8/5 ‘Principle of consistency with existing legal systems governing access to associated genetic resources’ “The authority

to determine access to genetic resources, whether associated with TK or not, restdioviti governments and is subject to national
legislation.” (Annex, page 10)

% WIPO Report on Fact Finding Missions on Intellectual Property and Traditional Knowledge 1@9®8 ntellectual Property
Needs and Expectations of Traditional Knowledge Holdersp 25.

9% See for example evidence given by Saana Murray, Catherine Davis and Hori Parata at the Tai Tokerau Wai 262 hearings of updating
evidence, Te Puea Marae, Mangare, Aucklane22August 2006.

o Document 8/5, Annex, p 3(iii), (v) and (vi). &also Commentary on General Guiding Principles, Annéxapand (b).

%8 Document 8/5, Annex, p 9(b).

9 Document 8/5, Annex, p 9(a).

100 Document 8/4, |5, Para 17.

101 Comments of Intellectual Property lawyer, Simon Fogarty from AJ Park and Son, repartedZPA Herald,
http://media.apn.co.nz/webcontent/image/jpg/ACFPEAY_aGjx.JPG
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4.15 Under the WIPO provisions as currerdiiafted, Tame Iti's facial moko would likely qualify as a traditional cultural expression
(TCE) because bodpyainting is the subject of protection under Article 1 doc'®/4Moko is the subject of creative intellectual activity and
individuals are entitletb benefit from such protection provided that their creative expressichasacteristic of a community’s cultural

and social identity and heritage and was made by the individual having the right or responsibility to do so in accordance with the customary

law and practices of that community” .1

4.16  Tame lIti's moko would likely qualify for protection because it represents a symbol of his cultural, tribal and individual personality
and identity. He could also point to the policy objective to promotecespr traditional knowledge systems drfdr the dignity, cultural
integrity and intellectual and spiritual values of the knowledge holders who conserve and maintain those systems” %4

4.17  More importantly, Tame Iti could invoke objective 1(iv) in docunr@4*° to prevent the misappropriation of TCE. This objective
is intended to:

“Provide indigenous peoples in traditional and other cultural communities with the legal and practical means, including effective
enforcement measures, to prevent the misggjation of their cultural expressions and derivatives there from, control ways in

which they are used beyond the customary and traditional context and promote the equitable sharing of benefits arising from their
use”.

4.18 The English magazine using Tartiéss image without his consent has arguably misappropriated his traditional facial moko (a

unique form of cultural design) for a purpose beyond its traditional context. Furthermore, in doing so without his consent and for the purpose
of promoting the da of their security systems, they stand to commercially benefit. There is no suggestion that such benefits will be shared
with Mr Iti.

4.19  According to Tame lti, he agreed some years ago that this particular photographic image could be used inradiadfo
However, he did not agree or consent to its subsequent use by the magazine advertising security systems, which he found offensive. Mr Iti's
principle concern appeared to be about the lack of consultation with him.

4.20 Presumably the originahptographer to whom Mr Iti agreed could use his image either gave or sold the image to the magazine and
in doing so, according to Mti, was in breach of his obligation not to use the image beyond the purpose which had been authorised. Namely
for use inthe publication ona moko.

4.21 The case is an interesting example of the interface between TK and IP. Potential remedies would be available under standard IP law
as well as under any new mechanism based on the WIPO Objectives and Principles alleireumstances, the photographer would own

copyright in the photographic image. But arguably Mr Iti retains copyright in the moko as a copyright work and therefore has control over
how that photographic image is used beyond that which he has exptebslysed. Thus, Tang might have legal recourse against both

the photographer and the UK magazine for breach of his copyright in the image of his moko.

4.22 Inthis instance, it would appear at least on the face of the WIPO Objectives and Pritia@pkaey provide a clearer and

potentially less expensive form of protection against misuse and misappropfiatitmwever, unless the particular moko design was
registered or notified under Article 7 (doc 8/4), Mr Iti would need to rely on Articlef8{protection as an unregistered form of TCE.
These provisions appear to extend protection for unregistered TCE teltvarit community” as opposed to the individual. This is
reinforced by the background discussion of ArtRlevhich places the erhpsis for protection on the ‘cultural community’ as opposed to the
individualX®® However, an individuals TCEs may be protected:

“provided it is characteristic of a community’s cultural and social identity and heritage and was made by the individutienggint or
responsibility to do so in accordance with the customary law and practices of that comm@Mtirticle 1, Annex, page 13).

4.23  Otherwise Mr lti's tribal community would need to take an action to ensure his rights were adequatetggyrtitough that seems
cumbersome and unnecessary in this case.

4.24  Assuming Mr Iti's individual rights are protected under Atrticle 3(b), he could draw upon the references in (ii) and (iii) (8/4, Annex,
page 20) that the misuse of his image was eitldistortion” or “other derogatory action”, false, confusing or misleading, and where, in

this case, it also relates to the sale of commercial servicdti,dduld either stop the company from using the image or take civil or criminal
action.

4.25  Alternatively, Article 3(b) (iv) would allow him to seek equitable remuneration or to share in any commercial benefits that the
security company had derived from using his image to promote the sale of their product. Such benefits would need to be detieemined b
“Agency” as contemplated by Article 4 in doc 8/4. However this Agency is not a mandatory body and it will be for the local community to
decide if such a body is necessary.

4.26  This case study illustrates an interesting tension between allegegprapriations of TK on the one hand and willingness, to

exploit that TK for commercial gain, on the other. The two scenarios are not necessarily mutually exclusive. Where the line is to be drawn
in any particular situation will sometimes be a fine and will come down to the judgment of the relevant community and/or individuals
concerned. Where the moral and cultural integrity of a community (or individual) is at stake given the manner in which the TK is being used
by a third party, it is unlikely #t use or commercial use would be permitted. This may not always be the case, and nor does it appear to be

102 The expression “bodpainting” may need to be either elaborated upon or another term chosen which expressly includes “moko” or

“body marking/tattoo” to avoid any confusion whether or not it is form of “body painting” or “body piercing” etc

103 WIPO/GRTKF/IC/8/4, annex 3.

104 See doc WIPO/GRTKF/IC/8/5, annex p 3, (i) and doc WIPO/GRTKF/IC/8/4, annex p 3, (ii).

105 WIPO/GRTKF/IC/8/4.

106 Interview with Tame Iti on Mana Newsriffay 25 November 2005.

107 However, the degree of protection would largely depend on the format and legally binding nature of the principles and objectives as
finally adopted at the international level and implemented at the domestic level in NZ anelidpy $tates.

108 WIPO/GRTKF/IC/8/4 Article 2, Annex page 17.
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the intention of the Objectives and Principles to prescribe how these judgement calls are made. These are matters which are quite rightly left
to the moral judgements of the communities and the individuals concerned.

SUMMARY OF EXTENT TO WHICH THE PROPOSALSMAY CONTRIBUTE TO EFFECTIVE PROTECTION OF TK AND
TCE'S

4.27  Some keypositive aspects of the Objectives and Principles include:

—  They fill a curent void at the international level relating to protection of TK;

— Aninternational instrument or regime would significantly raise awareness among current and potential users and abusers of
TK/TCE;

—  They would provide an international framework within whiedigenous peoples would be better able to prevent or stop
misappropriation and misuse of their TK without necessarily resorting to expensive enforcement and other legal measures. In
other words the mere fact of an international instrument of some&ird, in itself, be a powerful deterrent against misuse of
TK;

—  They offer flexibility enabling countries to adopt and adapt aspects of the regime that would best suit their own national
circumstances. For Aotearoa New Zealand, that is important intordesure matters such as the Treaty of Waitangi and
eventual findings of the Waitangi Tribunal on the Wai 262 claim can be factored into any local framework of protection;

—  Protection is not necessarily dependent upon prior registration of the TK/TCBy#rasming a major concern of many
indigenous peoples that their knowledge will be recorded in databases and that this might facilitate increased public access to that
knowledge. However, that option is available to indigenous peoples if, in the apf@@méumstances, public access can be
effectively controlled. For example, by the use of ‘silent files’ in which only the knowledge holders themselves or a duly
authorised agency has access to that information for purposes of assessing whethenmapprapriation has or is likely to
occur.

— By seeking to prevent misappropriation of TK and TCEs, rather than creating new property rights over TK, they address a
fundamental concern of many indigenous peoples that their knowledge should not be cadmbfdifiever, some indigenous
peoples (including Maori), may, for whatever reasons, wish to pursue a property rights approach. This option is open to those
individuals and groups under the current draft objectives and principles. This aspect is disaqussedietail later in this paper.

4.28 Some key negative aspects of the WIPO Objectives and Principles include:

—  they are based solely within an IP framework of legal protection;

—  the matter of protecting TK and TCE in the public domain remains prolitemat

—  to be truly “effective” from a Maori (and indigenous peoples’ viewpoints generally), there would need to be a stronger element of
self-determination in any regime to ensure that indigenous peoples have clear ownership and control over theif®own TK;

— the documents maintain the status quo regarding acknowledging that nation states have sovereignty over their biological
resources!® From an indigenous peoples’ perspective this remains a significant issue given the claims from many if not all
indigenous pegles to ownership of lands, waters and other natural resources within their traditional territory;

— the fragmented way in which the IGC is dealing with TK and TCEs in separate but parallel processes;

— they do not adequately reflect or incorporate internatiboman rights norms and customary laws which have increasingly
recognised the rights of indigenous peoples to their lands and other resources, culture, heritage, traditional knowledge and rights
of self determination (e.g. as set out in the Draft Detitaran the Rights of Indigenous Peoples).

A SINGLE DOCUMENT?

4.29  The author considers that one single document on TK/TCEs, would be mefiéamsty than two separate documents as currently
proposed. There is considerable commonality and repdbiésmeen the two documents and it makes more sense to have just one document.
Where there were any significant differences, these could be clearly identified either within the text of the document or, for example, TCEs
could be attached as a separate anttewould also avoid unintended conflicts/inconsistency in the language of the two separate texts.

5. Provide views on the focus on misappropriation and misuse (and the actions of third parties) without requiring the assertion
of new property rightsover TK, but accommodating that option should TK holders so wish?

5.1 Given the collective and intgrenerational character of TK and the concerns expressed by many Maori (and other indigenous
peoples) about the commaodification and privatisation of TK,dbad on misappropriation and of misuse without requiring assertion of new
property rights, appears to be on the right track. The option remains open for those TK holders who wish to utilise existing IP tools (or
develop a ?1?W set of property rights) asérample, the Toi Iho trademark and the Kimi Hauora Trust (potential for seeking patent
protection).

5.2 On the other hand, there are some Maori and indigenous peoples’ groups who remain sceptical about the use and adaptation of IP
tools as a form ofptecting TK.

5.3 Concern has also been expressed by some of the Wai 262 claimants about the ability of the IP system to provide adequate
protection. On the other hand, some commentators (including the author) have noted that aspects of the IPIdysteadajated in

109 See for example FFM Report (to the South Pacifi@) 7 where it was noted during a roundtable discussion in Australia that “...

TK should be understood and dealt with within the context of indigenous peoples’ needsin other domains, such as self-determination, health,

justice and cultural heritage. In other words, some informants pointed out, the IP needs of TK holders cannot be dealt with in isolation from

their other needs’ .

10 WIPO/GRTKF/IC/8/5, Annex, page 10 “Principle of consistency with existing legal systems governing access to associated genetic
resources”

i FFM Report, pag&6. According to this report, the Kimi Hauora Trust and joint venture partners intend to patent any rights
olained in respect of the processes for identifying the mutant gene and any financial benefits that flow from the patent will go towards
further research.
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developing a sui generis system to protect aspects Bf bt that any new framework of protection should have as its fundamental basis,
tikanga Maori values and principles.

5.4 Had the WIPO Objectives and Principles been in place intieeof the Ford Motor company, Fischer Ski’'s, Sony Playstation, and
other examples of TK misuse referred to above there is a high probability that Maori objections to such misuse would have been more
successful. In the cases cited registration of IRsiglere not being sought, so no objections could be made on the basis of breach of moral
or other strictly legal rights. However, under Article 3 (document WIPO/GRTKF/IC/8/4), the onus would be on the complainants to not only
establish that the offendingords and names (as in the LEGO and Canterbury of New Zealand examples) were disparaging, offensive or

“ fal sely suggests a connection with the community concerned, or brings the community into contempt or disrepute”, but would also have to
demonstrate thatuch words had been registered or notified under Article 7.

5.5 Alternatively, where no registration or notification had occurred, the claimants would need to establish that the use was a
“ distortion, mutilation or other derogatory action” in relation toa TCE or was false, confusing or misleading in relation to goods or services
that drew upon the TCE of a commuriity.

5.6 In relation to the use of specific words such as “Tohunga” (Bionicle), “Rangatira” and “Moko” (Canterbury) and(fAd¢ahér
Skis)there is a likelihood that Maori claimants could show that the use was offensive (under Part B of Article 3 (assuming the words were
not registered or notified)) because these words/names have special cultural (and spiritual) significance to Maori.

5.7 However, the test may be more difficult to satisfy in the case of words such as “Kehua”, “Rangi” and “Riu” (Fischer Skis),

“Pohatu”, “Whenua”, “Toa” and “Kanohi” (LEGO) and possibly “Tafiea” (Canterbury). Irrespective of whether or not these words were
registered, the claimants would still need to establish an element of offensiveness by their use. In the example of “Pohatu” (stone) and “Toa”
(warrior), it may be difficult to establish offensiveness. In the case of “Whenua” (which can mean eitheplaoenta), the matter is less

clear. The same may be said of “Rangi” (Sky Father but also a Maori name in common usage). What may be offensive for some may be
inoffensive to others. No doubt expert evidence would be needed in many cases where wsedsrabheanings.

5.8 Perhaps the major benefit of an international framework would arise from its utility as an educative tool and potential deterrent to
would-be TK pirates. To the author’s knowledge, several of the companies who have used tradit@sadnd designs on their products

have done so unaware that they have caused offensive (e.g. LEGO, Sony Playstation, Ford Motor E8nGzartgybury of New Zealand

had endeavoured to follow a process to obtain permission, although no formal pracesplaee at the time. In the case of Ford, they had
enlisted the advice of a Maori individual living in the USA who advised them on aspects of moko and its importance in Maori culture. The
very existence of an international framework for protectingr®ih misuse and misappropriation would not only enhance protection but

also act as a catalyst for engagement between indigenous peoples and third parties who wish to gain access to their knowledge for
commercial purposes.

5.9 In conclusion, the focus gireventing misappropriation without the necessity of creating (but allowing the flexibility to create) new
property rights in TK, appears to be a pragmatic and balanced approach to a complex situation.

6. Arethereany Principlesthat are particularly important? What arethese and why? Could improvementsor changes be
made? What arethese?

6.1 As might be expected, there is considerable overlap and duplication between the Policy Objectives in documents 8/4 and 8/5.
However, there are also instanedsere the objective appears to be the same but the wording is different. In general, all of the objectives in
both documents appear to be relevant and important. The following discussion attempts to highlight areas where they may be strengthened
and/or hconsistencies between the two documents identified and reconciled.

6.2 Gaps and suggestions for additional Policy Objectives and Principles are discussed under a subsequent heading.
[WIPO/GRTKF/IC/8/5: Policy Objectives]

‘RECOGNISE VALUE AND PROMOTE RESPECT’

6.3 Both of these Policy Objectives are particularly important because they recognise the holistic nature and intrinsic value of TK and
its equal scientific value with other knowledge systems. Objective (ii) recognises the contribution thahBé&s conservation of the
environment, food security and to science and technology generally. This acknowledgment is important as a means to owreldme long
beliefs that TK and TK holders were somehow inferior to modern science and scientistswlAdgirg or recognising the worth of TK to

not only traditional communities but to humanity in general will be a step towards achieving a greater understanding and acceptance of its
relevance and importance in a world increasingly focused on new teckascdogi materialism.

6.4 There appears to be no valid reason for the difference in Policy Objective (i) (Recognise Value) in either document.
Recommended that Objective (i) be harmonised in line with 8/5 (i).

6.5 Similar comments apply in relation to Ryl Objective (ii) (Promote Respect). For example 8/4(ii) rédsmote respect for
traditional culturesand folklore ...” Whereas 8/5(ii) read'sPromote respect for traditional knowledge systems...” Objective 8/5(ii) reads
“ For the dignity, cultural integrity and intellectual and spiritual values of the traditional knowledge holders who conserve and maintain
those systems...” Whereas Objective 8/4(ii) reatiBor the dignity, cultural integrity, and the philosophical, intellectual and spiritual

val ues of the peoples and communities that preserve and maintain expressions of these cultures and folklore” (bold added).

12 M. Solomon,Who Owns Traditional Knowledge', a paper (soon to be published) presented to then&ttenal Bar Association,

Auckland, October 2004 page 7.

13 Document 8/4, Annex, p 20(b) (i) and (ii).

14 Personal comms with Moana Maniapoto who interviewed representatives from these companies during the making of the
documentary “New Zealand Up Forabis” screened on NZ television in October 2005.
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6.6 While it seems apparent that some of the language is aimed at addressing the different approaches between TK and TCEs, there does
not appeato be any rationale for the change in wording or language between one and the other. For example, the addition of the word
“philosophical” in 8/4(ii) and the substitution offéoples and communities that preserve and maintain” in 8/4(ii) for the wording

“traditional knowledge holders who conserve and maintain” appears to be arbitrary.

6.7 Another general comment is the inconsistent way in which the teraditional knowledge holders’, “indigenous and local

communities’ and“ cultural communities’ are usd interchangeably throughout the two sets of Policy Objectives. Unless there is good
reason for doing so these terms should be brought into harmony. Alternatively, common terms could be adopted with an accompanying
explanation that they are inclusiveaafditional interpretations of the commonly referred to term. For example the term ‘indigenous, local
and traditional communities’ would appear to cover all of the terms used

Recommended that the wording and language of Policy Objective (ii) be harmonised

‘PREVENTING MISAPPROPRIATION OF TRADITIONAL KNOWLEDGE’

6.8 Clearly, preventing misappropriation of TK is central to achieving the purpose of the Objectives and Principles. For this reason,
these provisions are of particular importance.

Recommendation — that a specific Policy Objective be added to document 8/5 on misappropriation similar to Objective (iv) in document 8/4.
This could read as follows:

“Prevent the misappropriation of traditional knowledge

Provide indigenous peoples in traditionatiather cultural communities with the legal and practical means, including effective enforcement
measures, as a means to:

prevent the misappropriation and inappropriate use of TK
control the ways in which traditional knowledge is used beyond its cast@nd traditional context;
And promote the equitable sharing of any benefits arising from its use”.

The wording of this proposed Objective is consistent with the wording and intent of Objective (iv) in document 8/4 and Article 1 (Protection
Against Misappropriation) in document 8/5.

6.9 Article 1 (document 8/5) and Article 3 (document 8/4) both emphasise the misappropriation of TK and TCEs in relation to
commercial imperatives and draw upon IP principles of unfair competition (Paris Conventioa 20bid) and equitable sharing of
benefits. Policy Objective (viii) of document 8/5 (Annex page 4), aimsefwess the misappropriation of traditional knowledge and other
unfair commercial and non-commercial activities...” To a much lesser extent theopisions provide more limited protection against
culturally offensive or derogatory use of TK. The threshold forecmmmercial misappropriation appears to be set higher than for
commercial misappropriation. For example Atrticle 1 provides:

“(v) Wilful offensive use of traditional knowledge of particular moral or spiritual value to its holders by third parties outside the
customary context, when such use clearly constitutes a mutilation, distortion or derogatory modification of that knowledge amg is contr
ordre public or morality”.

6.10  Anyone seeking to invoke a legal protection under this limb of misappropriation has the onus upon them to prove that the user acted
“wilfully” or with intent to cause offence. It should be sufficient thateffeet or consequence of the use is offensive, rather than that was
theintended consequence. This is because many users of TK are often ignorant of the offence they have caused to the community
concerned®® This higher threshold for necommercial misuse as aigst commercial misuse of TK is further highlighted by the qualifying

words such aSparticular” and“ clearly” in Article 1, 3(v).

Recommendation — that the wordsvilful, particular andclearly be deleted from 3(v).

6.11  Article 1 commences with the ptige statement thatTraditional knowledge shall be protected against misappropriation” .
Misappropriation implies that it may include both commercial andawonmercial uses. This provision focuses on commercial
misappropriation. Often, for indigenopsoples, it is the neaommercial unauthorised use of their TK that is problematic. These non
commercial uses may also be culturally offensive. For these reasorscdrisnended — that an acknowledgement of roommercial
misappropriation be identifieals a separate category in Artitle

6.12 Inrelation to Article 3 (TCESs) the distinctions between commercial andommmercial aspects of misappropriation appear to be
more evenly balanced. The requirement that TCHpartifcular cultural or spiritualalue or significance be registered or notified appears
justified where that information is already in the public domain and for which knowledge holders are seeking prior informed consent to its
use (see commentarny2d(a) (i)). This appears to be a mawehe right direction towards protecting TCEs (query whether TK can be
similarly protected) that are already publicly known.

6.13  Both the moko and the haka “Ka mate Ka mate” (written by Ngati Toa Chief Te Rauparaha to celebrate his escape from being
captured and made famous by the New Zealand All Blacks), would both potentially qualify as TCEs of particular cultural or spiritual
significance and as cultural icons that are well known publicly and often the subject of misapprdptiation.

15 This has been the experience of the author in dealings involving Phillip Morris International, LEGO and Sony Playstation cases and

the use by Ford Motor Company of a moko design on a Ford hotrod truck.

16 For example “moko” has in recent years been:

used by Dutch restaurants to promote their food,

tattooed on rock stars and sports peoples (Robbie Williams, Mike Tyson and Ben Harper),
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6.14  However, tlere would be among many Maori, an intuitive reluctance to register such cultural icons. There would also be the

matters of existing usage (for example the All Blacks haka) and where companies claim to have received prior authorisation from an
individual Maori (e.g. Ford Motor Company’s use of moko and the BBC rugby team use of the haka to promote its new channel). How a
particular TCE was identified and described would thus be of primary importance. In the examples given of moko and haka which have a
great diversity of uses and applications, there would be justification for a generic description of these TCEs to be notified or registered with a
competent agency as contemplated by Article 7, document 8/4.

6.15 The words &sfar as possible and appropriate’ as used in 8/5, Article 1, Para 5, give too much scope for customary practices and
laws to be read down or sidelined in the application, interpretation and enforcement of protection against misappropriation of TK. For this
reason, these words shoulddsdeted.

6.16  Where TCEs are not registered or notified and a misappropriation is to be deterntwedtiy TCE is used, difficulties could be
encountered in deciding whether such uséngurtherance of creativity and artistic freedom”. In this cae Article 3(b) applies

(commentary, Article 3, doc 8/4 (b), pa@®) or is used in some other way which amounts to a misappropriation. For example both LEGO
and Sony Playstation had claimed in their defence that they had been “creatively inspiredtibiivéam were not seeking to claim any

IP rights over it. The commentary states that determining the “how” TK was wsettl be regulated, drawing mainly upon moral rights

and unfair competition principles ...” with payment of equitable remuneration. iBete on a strict IP approach as outlined here would not
address the underlying concerns that Maori expressed regarding the inappropriate use of names such as “tohunga” and “Tahu”(LEGO),
“atua” and “Rangi” (Fischer skis) and images/weapon (moko and tgiabay) and association with Maori culture (Phillips cigarettes). It is
recommended, that the commentary should reflect that determining how TK is used (when not registered or notified) should be done in
accordance with relevant cultural norms, valuestgeols, laws and practices as well as IP regulations such as moral rights and unfair
competition.

“RESPONSIVENESSTO ASPIRATIONS AND EXPECTATIONS OF TK HOLDERS’
[Document 8/5, General Guiding Principle (a) and document 8/4 General Guiding Prifi@)les

6.17  This Principle is important because it acknowledges the significance of the aspirations and expectations of TK holders and that
measures for protection of TK/TCE may be voluntary and comprise both customary endtuonary/legal forms ofrptection.

6.18 However, one cannot help being a little cynical given the fact that the WIPO Report Gfirfeing Missions refers in its title to

the" needs and expectations of traditional knowledge holders’ . It then proceeds to outline at some lengthat these needs and expectations
are of indigenous peoples around the world, but in many major respects ignores what indigenous peoples have asked for. For example,
greater selfletermination, a holistic relationship between TK, TCEs and claims in retatimatural resources, etc. This pattern has, in
general terms, been continued through the IGC process where indigenous peoples’ voice and aspirations have often been marginalised.

6.19  Although the commentary to this Principle is constructively wordexbuld be improved and strengthened. The use of the'tasm

far as possible and appropriate’ (8/5 Guiding Principles (a)) andisfar as possible” (8/4 General Guiding Principles (a)), should be deleted
because, from a Maori perspective, the additfthese words weakens the intent of the Principle. For instance, almost without exception, it
will be nation states who will be determining whatpessible and appropriate” rather than indigenous peoples.

[Refer also to documents 8/5 Policy Object(ii@ “ meet the actual needs of holders of traditional knowledge’ and document 8/4 Objective
(iii) “ meet the actual needs of communities” .]

“PRINCIPLE OF FLEXIBILITY AND COMPREHENSIVENESS’
[Document 8/5 Principle (f) and document 8/4 Principle (d).]

6.20  This Principle is of particular importance because it takes into account the diverse nature of indigenous and traditional communities
around the world and their respective customs and laws, and also the diverse range of national, regional amabintyabsind political

systems. This Principle also acknowledges that there will be a range ophmitiétary and non-proprietary measures’ to protect

TK/TCEs. However, little attention is given in the respective commentaries to this Principdefpcustomary laws, systems and protocols

for protecting these rights.

Recommendation - that the commentary should be redrafted to specifically refer to enhancing, promoting and strengthening customary laws
as a means of protecting TK and TCEs in sonfion with proprietary and neproprietary measures.

6.21  The Principle of flexibility also recognises that TK and TCEs are dynamic and continuing to evolve. Thus, measures to enhance
protection and promote appropriate use should also continue t@evidiis is also consistent with the Court of Appeals view of the Treaty
in theNew Zealand Maori Council case that:

used to promote the sale of Ford Motor Company Hot Rod trucks,
to sellhome security alarm systems in England, and;
used on animated figures in computer (Microsoft) and Playstation (Sony: Mark of Kri) games.
In the case of the haka, there are various examples including:
misuse by the “Spice Girls”,
UK rugby team to prometthe sale of alcohol, and;
in 2006 the haka was used by Italian sports company Fiat, to promote the sale of a new fiat model. In this last example the haka was
performed by women which caused greater offence (Maori women traditionally perform the takaebspecially trained to do so). When
Maori raised objections to Fiat, they responded by saying that they had sought advice from a Maori tohunga moko (expert) Derek Lardelli
who advised them not to do it but they had ignored his advice. Eventualiyadgfeed to withdraw the advertisement and apologised to
Maori.
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“...it should be interpreted widely and effectively and as a living instrument taking account of the subsequent developments of international
human rights norms...”. **

NEED FOR ADEQUATE RESOURCES

6.22  In order to achieve appropriate protection and access to regulation and enforcement measures, TK holders need to be appropriately
resourced. There is a need for a specific Objective and Reircdmmitted to adequately resourcing TK holders for the development,
implementation and enforcement of these Objectives and Principles. See in regards to these comments the Policy Objectives on empowering
and supporting traditional knowledge systems thedGuiding Principles (h), (i) and (j) in document 8/3,1p

EMPOWERING HOLDERS OF TK/SUPPORTING TK SYSTEMS AND PROMOTING/CONTRIBUTING TO PRESERVATION
AND SAFEGUARDING OF TK

[Document 8/5, Policy Objectives (iv), (v), (vi) and (vii).]

6.23  These Polig Objectives are considered together because they all relate to the ways in which indigenous and traditional communities
are to be empowered to exercise their rights over and in respect of TK and TCEs, in accordance with their own systems. Thiis sentiment
perhaps best expressed in Policy Objective (v) in document 8/5:

“Empower holders of traditional knowledge and acknowledge the distinctive nature of traditional knowledge systems

[The protection of traditional knowledge should aim to:]

(b) be undertake a manner that empowers traditional knowledge holders to protect their knowledge by fully acknowledging the
distinctive nature of traditional knowledge systems and the need to tailor solutionsthat meet the distinctive nature of such systems

bearing inmind that such solutions should be balanced and equitable, should ensure that conventional intellectual property regimes operate
in a manner supportive of the protection of traditional knowledge against misappropriation, and should effectively emjiimnat trad

knowledge holders texercise duerights and authority over their own knowledge”.[bold added]

6.24  Similarly, in document 8/4 Policy Objective (v):
“Empower communities
(v) [The protection of traditional cultural expressions, or expressionskidife] should aim to:]

(b) be achieved in a manner that is balanced and equitable lefiteptitvely empower sindigenous peoples and traditional and other
cultural communitieso exer cise rights and authority over their own traditional cultural expresss expressions of folklore”.[bold added]

6.25  Although these policies purport to express worthy and strong sentiments for empowering indigenous peoples (e.g. particularly the
words highlighted in the above quotes) they are somewhat “watered down'sibgerjuent Guiding and Substantive Principles sections of
both documents 8/4 and 8/5.

6.26  For example, respect for customary laws and protection of TK is made subjeati o law and policy” (document 8/5,

Principle (h)); enforcement of protectiogaanst misappropriation of TK is to be guided “as far as possible and appropriate” by respect for
customary law (document 8/5, Article 1, 5); TK related to biological and genetic resources are subject to national laws governing ownership
and access to thesesources (document 8/5, General Principle (f) and Substantive Principles, 22tidle

6.27  Moreover, although the above Policy Objectives speak of tailoring solutions to meet the distinctive nature of TK systems ensuring
that a balanced approachadopted, the following Principles appear to place significantly greater weight on the application of national
regulatory laws and IP tools, rather than enhancing and promoting the use of customary laws and protocols for the protection of TK.

6.28  For eample, in Article 13 of document 8/5 dealing with administration and enforcement provisions no reference is made to the use,
development or promotion of customary laws and protocols for the enforcement of protection of TK. There is only an indireetirefere
Article 13, 1(a) (vi) to assisting holders of Titiere possible and appropriate” to exercise and enforce their rights over their own TK.

6.29 If TK holders are to be effectively empowered for the use, protection, promotion and safeguardimgref, thés important that
systems of administration, regulation and enforcement give greater weight to strengthening and promoting the use of customary laws and
protocols as a means for enhancing protection of TK.

Recommendation - that the wordswhere possible and appropriate” in Article 13, 1(a) be deleted and that the worfsetcordance with
their customary laws and protocolg/practices’ be added to the end of that provision.

Recommended further that Article 13, 2 be redrafted as follows:

“Measures and procedures developed by national and regional authorities to give effect to protection in accordance with these Principles
should be fair and equitablake into account customary laws and practices of therelevant indigenous, traditional and local

communities, should be accessible, appropriate and not burdensome for holders of traditional knowledge, and should provide safeguards for
legitimate third party interests and the public interest”.[bold added]

6.30  Similarly in relation to protection of TEs in document 8/4, Article 10 (Relationship with Intellectual Property Protection and Other
Forms of Protection, Preservation and Promotion) should be amended to refer specifically to the use of customary laws and practices as a
means of protecting TCEs addition to IP laws. (See tracked amendments to Article 10 in the annex.)

6.31  This would be consistent with the reference in the commentary to Article 10 on relationship withmeasures, tactistomary
and indigenous laws and protocols’ as measuiecomplimenting IP protection.

6.32  There is a paucity of references to the role of customary law and the protection of TK/TCEs in the current Objectives and Principles,
however, the author acknowledges that there is currently work in progress beirtgkerdby the IGC Secretariat to seek input from States,

17 New Zealand Maori Council v. The Attorney General [1987] 1 NZLR 641, 656 (per Cooke P).
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NGO'’s and indigenous peoples on the relationship of customary laws and protocols with the intellectual properfy’#ysteated in a
submission by the Informal Indigenous Consultative Forum &itjfeh Session of the IGCtHis work on indigenous customary law is
absolutely integral to the further developments of both the TCE and TK provisions’.**®

6.33  Additional Principles and Objectives that are particularly important include:

Sanctions, Remees and Exercise of Rights (Article 8, doc 8/4);

Management of Rights (TK and TCESs), (Article 4, doc 8/4 and Administration and Enforcement of Protection (Article 13, doc 8/5);
Beneficiaries of protection (TK and TCEs), (Article 2, doc 8/4 and Articlecs8d5);

Fair and equitable benefit sharing (TK), (Article 6, doc 8/5);

Principle of prior informed consent (TK), (Article 7, doc 8/5);

Duration of protection (TK), (Article 9, doc 8/5).

LEGAL FORM OF PROTECTION

6.34  In addition to the purely legahd IP related mechanisms for protection of TK as outlined in Article 2 of document 8/5, there also
needs to be measures for promoting and supporting the use of customary laws and measures to provide better protection. These should be
complementary to ancb-exist with newly developed legal forms of protection.

Recommendation - that a new paragraph 3 be added to Article 2 in document 8/5 as follows:
“3. The development of legal measures to strengthen, enhance and promote the use of customary lawsamiqicactices to protect
traditional knowledge in ways that are complementary with existing and newly developed legal measures”.

6.35 Similarly in relation to document 8/4, Article 8 (Sanctions, Remedies and Exercise of Rights), could be amendetittaetisi
Agency proposed to assist communities in managing the administration and protection system, should be specifically tasked with assisting
communities to develop their own means of protecting their TCEs and TK using local dispute resolutioismsadita.

6.36 Legal and local community mechanisms for protecting TK and TCEs will only be effective if TK holders have adequate legal aid
assistance and resources to ensure that national, regional and international mechanisms of protecting Tapedy aegassed,
implemented and enforced.

MANAGEMENT AUTHORITY AND MANAGEMENT RIGHTS

6.37  The establishment of an appropriate agency to work with local communities and TK holders at a national and regional level will be
critically important to the suces of any Tikanga Framework for protection and appropriate use of TK/TCE. Although the Policies and
Principles appropriately note that such an agency should be optional and established at the request of indigenous peoples, such an agency in
Aotearoa/New Baland could play an important role for the following reasons:

— thelarge and diverse range of tribes and associated traditional knowledge/TCEs;

— the need for a principal point of contact for third parties (both national and international) wishing t@adaess TK/TCEs;

— as a point of referral to local hapu and iwi who would be supported and empowered under any Tikanga Framework to provide

their own systems of kaitiakitanga and rangatiratanga in relation to the protection and use of their own taonga;
— asa national advocacy and policy development agency on behalf of all Maori;
- liaising with Government agencies and private sector on matters relating¢al®ial, TK and IP rights et

6.38  Such an agency could be established following appropriatabtind regional consultation with Maori. One of its functions

might include acting as a referral point where matters affected particular marae, hapu or Iwi in order to enable those local communities to
either deal with the matter themselves or instiiuetagency to do so. It might also deal with matters that affected Maori on a national basis,
where, for example, a third party wanted to use names and images that have generic application among Maori tribes.

6.39 A common complaint by third parties wisly to use TK is that they do not know who to speak to or who has the appropriate

mandate to speak on behalf of Maori. A national and/or regional agency would perform a crucial role in becoming known as the main point
of reference for such enquiries ama putting a third party into direct contact with the traditional knowledge holders. Where the matter is

one of generic application, it could then deal with it at a national level. So, for example, where a domestic or international company wanted
to useMaori TK to promote products or services, a national agency could decide whether such use was culturally appropriate, then enter into
consultation with Maori groups (including whanau, hapu or Iwi) and, if appropriate, recommend appropriate equitatddengfi

mechanisms. The agency could also be responsible for establishing a national putea (fund) to be used for a range of initiatives including
developing the capacity of local communities, assistance with enforcement and compliance issues, dedetstiogal and resource

information for local communities, the private and public sectors and the general public.

118
119

See for details of the draft papers prepared by the Secretariat wwviniitgen/consulatatiosicustomary_law/index.html

See joint statement by patrticipants of the Informal Indigenous Consultative Forum to the Eighth Session of the IGC, Geneva, June 6,
2005 at Par8.0.

120 See also additional functions such a body could perform on behalf of Maitre ‘Tikanga Maori Framework of Protection’
attached as Appendix 2.
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7. Arethereany gapsin the Principles or Policy Objectivesimportant from a Maori or New Zealand per spective? What are
these? Please suggest what amendments or changes should be made.
7.1 Several gaps in the Principles and Policy Objectives have already been identified in the above commentary, together with suggested
amendments. This section will expand on some of those gaps andyitlettiér key areas where, from a Maori perspective, the Principles
and Objectives may be strengthened.

RESPECT FOR EXISTING INTERNATIONAL HUMAN RIGHTSAND SELF DETERMINATION

[Document 8/4 General Guiding Principle (¥inciple of respect for rights and obligations towards indigenous peoples and other
traditional communities’

Document 8/5 General Guiding Principles @jihciple of respect for and cooperation with other international and regional instruments and
processes]

7.2 The above two pnciples, particularly in document 8/4, appear to suggest that the WIPO Objectives and Principles are without
prejudice to existing international human rights of indigenous peoples. However, as with other Principles and Objectives, the wording of
these HAnciples is inconsistent and needs to be harmonised. For example, the referamesnttitnal human rights’ in Principle (g) of

8/4 would appear to be more relevant in Principle (g) of 8/5, whereas some of the wording in Principle (g) of 8/5 wautd &ppmore
applicable in Principle (g) of 8/4.

7.3 However, the linkage made between these Objectives and Principles and international human rights standard4isd norms

important because of the emphasis that Maori and other indigenous peoplepplaaeatters of setfetermination in particuldf? The

principle of self determination was first elaborated by the Charter of the United Nation& a@dFurther elaborated in the International

Covenant on Economic, Social and Cultural Rights ¥8@&d hternational Covenant on Civil and Political Rights 188@he issue of

self determination is currently the subject of ongoing debate between indigenous peoples and some states in relation to the Declaration on the
Rights of Indigenous Peoples which wasgtéd by the Human Rights Council in June 2006.

7.4 Although the WIPO proposals acknowledge that documents 8/4 and 8/5 are to be considered complementary with provisions
contained in other international instruments containing provisions for protectiodigénous peoples’ rights (e.g. UNESCO, ILO
Convention 169 etc), for example on heritage protection, indigenous peoples consider that cultural and intellectual property rights are
indistinguishable from their heritage rights and obligations. For exafple Wai 262 statement of claim for Ngati Kuri, Ngati Wai and

Te Rarawa states that:

“The claim relates to te tino rangatiratanga of Ngati Kuri, Te Rarawa and Ngati Wai in respect of indigenous flora and fauna me o
ratou taonga katoa (and all their tnas) within their respective tribal rohe, including but not limited to te reo, matauranga,
knowledge systems, laws, customs and values, whakairo, waahi tapu, biodiversity, natural resources, genetics and genetic
derivatives, Maori symbols, images, desigasd their use and development and associated indigenttus al and customary

heritage rights (including intellectual property and property rights) in relation to such taonga. ‘Taonga’ in this claim refers to

all elements of the claimants’ estatestemial and normaterial, tangible and intangibl&®.

7.5 Similarly, Janke comments in relation to Aboriginal heritage:

“Indigenous Cultural and Intellectual Property Rights” refers to Indigenous Australightsto their heritage. Such rights are
alsoknown as “Indigenous Heritage Rights”.

21 This is also consistent with the Court of Appeals observations in the New Zealand Maori Council case, that the Treaty of Waitangi

“is a document relating to fundamental rightstthahould be interpreted widely and effectively and as a living instrument taking account
of subsequent developments of human rights norms” per Cooke P at page 656.

122 See for example the submission of Tebtebba (Indigenous Peoples International @dpoleey, Research and Education) to the
UN Working Group on Indigenous Populations, July2&] 2003 orf Sandard Setting and Protection of Indigenous Peoples’ Heritage and
Traditional Knowledge " regarding the importance indigenous peoples attach tagheof selfdetermination in the context of culture,
heritage and intellectual property rights:

“Indigenous peoples have consistently underlined the urgent need for international dialogue about the protection of traditional knowledge
which is holistic inter-disciplinary and crossectorial, and grounded on respect anddetérmination of indigenous peoples as the subjects

and rightsbearers over our knowledge and cultural heritage. In this regard, the Final Report of MireReidaies on the Prection of the

Heritage of Indigenous Peoples (E/CN.4/Sub.2/1996/26) including Principles and Guidelines for the Protection of the Heritage of Indigenous
Peoples was an important contribution to this theme.

Bodies such as WIPO with its focus on intellettproperty rights, WTO with its trade focus, CBD with its biodiversity focus have their
limitations in relation to this theme as they are not rigffatsed bodies for standasdtting on indigenous peoples’ rights. Unfortunately,
standaresetting by the ™ human rights bodies on the theme of traditional knowledge is lagging behind the activities in these other fora with
the danger for indigenous peoples that these bodies set the standards on the subject of traditional knowledge. In these bodges, indigenou
peoples are reduced to defensive strategies to prevent further encroachment and extraction of indigenous resources and knowledge by states
and private corporations”.

. See Article 1.2 of the Charter of the United Nations.

Article 1.1 of the Internatinal Covenant on Economic, Social and Cultural Rights 1966 statesAHgtetples have the right of
self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural
developmet!

125 Article 1.1 of the International Covenant on the Civil and Political Rights contains exactly the same wording as Article 1.1 of the

International Covenant on Economic, Social and Cultural Rights 1966
126 First Amended Statement of Wai 262 Claim fagall Kuri, Te Rarawa and Ngati Wai paragraph 3.1,

124
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Heritage consists of the intangible and tangible aspects of the whole body of cultural practices, resources and knowledge systems
developed, nurtured and refined by Indigenous people and passed on by thernfaexpegssing their cultural identity®”

7.6 A representative of the African Indigenous Women'’s Organisation puts it this way:

The right of selfdetermination and free prior informed consent needs to be acknowledged if indigenous people are to bedtopower
protect traditional knowledge.

Theholistic nature of traditional knowledge must be under stood and promoted instead of its breakdown and compartmentalization
into discrete components, such as traditional Environmental Knowledge, Traditional Forektted Knowledge, or Traditional Cultural
Expressions.

A holistic understanding as well as coordination and harmonization among the various UN agencies-tatdralulodies active on
Traditional Knowledge should be encouradéd.

7.7 The Special Rappteur of the Sub commission on Prevention of Discrimination and Protection Minorities has noted in relation to
protection of the heritage of indigenous people that:

“1. The effective protection of the heritage of indigenous peoples of the world behéfitmanity. Cultural diversity is essential to
the adaptability and creativity of the human species as a whole.

2. To be effective, the protection of indigenous peoples, heritage should be based broadpy owtithle of self-deter mination,
which includes the right and the duty of indigenous peoples to develop their own cultures and knowledge systems, and forms of social
organisation ...

6. The discovery, use and teaching of indigenous peoples, knowledge, arts and culture is inextricably conndwadaditional
lands and territories of each peoples ...

11. The heritage of indigenous peoples is comprised of all objects, sites and knowledge the nature or use of which has been transmitted
from generation ... the heritage of an indigenous people atkales objects, knowledge and literary or artistic works which may be created
in the future based upon its heritage.

12. The heritage of indigenous peoples includes all moveable cultural property as defined by the relevant conventions of UNESCO; all
kinds of literary and artistic works such as music, dance, song, ceremonies, symbols and designs, narratives and poetry; all kinds of
scientific, agricultural, technical and ecological knowledge, including cultigens, medicines and the rational use offlareahdman

remains; immovable cultural property such as sacred sites, sites of historical significance and burial; and documentation of indigenous
peoples, heritage on film, photographs, videotape, or audidt&pe”.

Recommendation - that the WIPO Objectis and Principles more fully reflect and incorporate the importance lodlilsgc relationship

existing between indigenous peoples and their heritage rights and obligations (including TCEs/TK and IP) ar ant&ahdj nkages

between protection of TRCEs through the WIPO process and the continuing elaboration and protection of human rights standards and
norms for Indigenous Peoples within other international fora such as the Working Group on Indigenous Populations, the Permanent Forum
on Indigenous €oples etc.

Some suggestions for making practical linkages might include:

recognising the importance within the WIPO documents that indigenous peoples aséifetietermination as a key to protecting
themselves, their identities and their cultures;

include a separate statement within the body of the documents, which is prepared and written by indigenous peoples attending the IGC
meetings which accurately reflects their aim and aspirations in relation to TK, TCEs and international human rights norms.

adopting a moréolistic approach within the documents consistent with the views expressed by indigenous peoples for the recognition and
protection of their cultural and intellectual rights and obligations;

including an appendix to the WIPO documentscivftontains a list of the relevant international instruments and other useful information
(including indigenous peoples statements and declarations, codes of ethics etc) which contain measures for recognising and protecting rights
and obligations of indignous peoples;

ensuring that the WIPO Secretariat regularly attends meetings of the Permanent Forum, WGIP and other fora to monitor developments and
report back to the IGC;

7.8 Other gaps in the WIPO principles and Objectives include:

Provisions needeib ensure adequate resourcing of indigenous peoples in the development and implementation of the proposals;

127 Terri JankeQur Culture: Our Future — Report on Australian Indigenous Cultural and Intellectual Property Rights, Part 1, Chapter

1, page XVII.

128 Contribution by Haman Hajara, African Indigenous Won@nganisation, Central Africa Network Yaoundé, Cameroon, to the
International Workshop On Traditional Knowledge, Panama City, 223 September 2005, hosted by the Secretariat of the Permanent Forum

on Indigenous Issues.

129 Report of the Special Rapporteuf the Sub commission on Prevention of Discrimination and Protection of Minorities
(E/CN.4/Sub.2/1995/26 (Principles and Guidelines for the Protection of the Heritage of Indigenous Peoples), annex 1, 21 June 1995). [See
also E/CN.4/Sub.2/2000/26 19 June @®thich updates the 1995 version with some minor changes.]
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Dispute resolution mechanisms including alternative dispute resolutions which include strengthening the use and application of indigenous
customanpractices, protocols and laws;

The fuller and more effective involvement and active participation/decision making of indigenous peoples in the development and
implementation of the international regime for protecting their knowledge and expressionw/ieidge;

8. Arethereany Principlesor Policy Objectivesthat areinappropriate? What are these and why? Suggest what amendments
or changes should be made.

8.1 From a Maori perspective, Principle (f) of documentRciple of Consistency with Existing Legal Systems Governing Access to
Associated Genetic Resources, is inappropriate because it provides that:

“The authority to determine access to genetic resources, whether associated with traditional knowledge or not, rests with national
governmentsrad is subject to national legislatiott”

8.2 Maori, as with indigenous peoples worldwide, have strongly objected to the provision in the Convention on Biological Diversity
that acknowledges that “sovereign rights” over natural resources belong to ngoiegr@ment$CBD, Article 15(1)). Similarly, Maori

would be opposed to the inclusion of Principle (f) on the same basis, especially given their claims through the Waitangi Tribunal and other
fora to the protection use, control and tino rangatiratanp#lufgical and genetic resources including those being made under the Wai 262
claim.

Recommended that Principle (f) be made specifically subject to domestic treaties and other constitutional arrangements with indigenous
peoples regarding natural and gémetsources and traditional knowledge.

9. Codes of Ethics, Resear ch Guidelines and Declarations

9.1 Over the past two decades, many Naovernmental Organisations (NGO) and indigenous peoples’ organisations have developed
codes of ethics, research gdides and declarations in relation to ethno botanical researcprdBpecting and for protection against “bio

piracy”. Many of these instruments also touch on the importance of protecting and preserving TK and IP of indigenous peoples. Most, if not
all, focus on the holistic nature of TK rather than the narrower IT focus adopted by the IGC.

9.2 However, these codes of ethics and guidelines provide a useful background and a wealth of information and material relevant to the
development of objectivesd principles for protection of TK and TCEs. No doubt the WIPO Secretariat has drawn from some of these
documents in developing their proposals and many of the concerns have been touched upon by member states, NGOs and indigenous groups
in submissions anuhterventions to the IGC. However, from a Maori perspective, it is timely to remind the IGC that there is a large body of
material available that has been developed over the lasi@§ears that is relevant to the work of the IGC and should be girefnlca

consideration by i3

9.3 The following is a list of some relevant documents and a brief description of each one. It is by no means an exhaustive list.
PROFESSIONAL CODESOF ETHICSAND ETHICAL GUIDELINES

International Society of Ethnobiology Code of Ethics—the ISE Code of Ethics has its origins in the Declaration of Belem that was passed at
the founding of the ISE in Brazil in 1988. The Code is comprised in four parts : (i) Preamble, (ii) Purpose, (iii) Principles, and (iv) Practical
Guidelines One of the key objectives of the ISE Code of Ethics is to provide a framework for desatorg and conduct for
ethnobiological research and related activities. As noted in the preamble to the Code of Etldesesearch has been undertaken in the
past without the sanction or prior informed consent of indigenous peoples, traditional societies and local communities and that such
research has caused harm and adversely impacted their rights and responsibilities related to biocultural heritage. The ISE is committed to
working in genuine partnership and collaboration with Indigenous peoples, traditional societies and local communities to avoid perpetuating
these past injustices and build towards devel oping positive, beneficial and harmonious relationshipsin the field of ethnobiology” *
The Principles of the Code of Ethics state that they embody established principles and practices of international law and customary practice
and include the following Principles:
—  Principle of Prior Rights and Responsibilities;
—  Principle of SeHDetermination;
—  Principle of Inalienability (in relation to traditional territories and traditional knowledge);
—  Principle of Traditional Guardianship;
—  Principle of Active Participation (in relation to research programmes);
—  Principle of Ful Disclosure;
—  Principle of Educated Prior Informed Consent (which includes the right to say “no”);
—  Principle of Confidentiality (the right of indigenous peoples to keep certain TK confidential);
—  Principle of Respect;
—  Principle of Active Protection;
—  Principle of Precaution;
—  Principle of Reciprocity, Mutual Benefit and Equitable Sharing;
—  Principle of Supporting Indigenous Research;
—  Principle of the Dynamic Interactive Cycle (that research will only be undertaken if there is reasonable assurancelibat it will
completed);
—  Principle of Remedial Action;
—  Principle of Acknowledgement and Due Credit;

120 WIPO/GRTKF/IC/8/5, annex 0.

181 The Code of Ethics of the International Society of Ethnobiology was recently reviewed and updated at the Ninth Congress of the
ISE held in Chiang Rai, Thailandovember 2006.

182 ISE Code of Ethics, ‘Preamble’, pageg.1



WIPO/GRTKF/IC/11/5(b)
Appendix, page8

—  Principle of Diligence.

The ISE Code of Ethics is unique in that it wasdeweloped by, and in collaboration with, scientific researchers, practitioners and
represatatives of indigenous peoples’ organisations over-geld period. The code was adopted at the annual general meeting of the ISE
held in Aotearoa/New Zealand in November 1998. The code is to be revised and updated at the next congress of thHeel8Enhbeing

Chiang Rai, Thailand in November 2006. This revision will include finalising and adopting a set of research guidelines and protocols that
will form part of the code of ethics.

The code has been used by a number of indigenous peoples since i€ip8atdvocate for better protection of their traditional knowledge

and resources, and inform more ethical and equitable research practices. For example, members of the Chiapas communities from Mexico
represented by an NGO called COMPICH were activelyseg to the ethnobotanical research being undertaken in Chiapas communities by

a collaborative research programme headed by University of Georgia in Athens, Georgia known as the Maya ICBG project. COMPICH

were opposed to the research programme becauyseldiraed that insufficient information was made available to the communities to enable
them to provide their prior informed consent to the research being undertaken. For their part, the project leaders (Professors Brent and Elois
Ann Berlin), counteredhiat they had consulted extensively with the Chiapas communities and had members of those communities actively
involved in the project including receiving a share of any commercial returns that might emerge from the research programme.

COMPICH, in 2001 issed a lengthy public statement which set out in great detail how the Maya ICBG project violated the provisions of the
ISE code of ethics. This was responded to by Maya ICBG in a similarly lengthy public statement countering the allegations and outlining i
full how they had complied with the ISE code. Eventually, the project was cancelled by the funder because of the growing level of
opposition and political agitation it was causing within the communities and increasingly at a national level. Hosviactrthit both

parties referred to the ISE code to defend their positions showed that it is a useful tool for initiating some form of dialogue between
conflicting groups in this complex area. It is hoped that the revised code may be used in the futact @ proactively resolve

differences, rather than defend positions, before they become entrenched.

A full copy of the ISE Code of Ethics is attached\ppendix 3 to this report and an electronic copy can be viwed at
http://guallart.dac.uga.edu/ISE/SocEth.html

A Covenant on Intellectual, Cultural, and Scientific Property: A Basic Code of Ethics and Conduct for Equitable Partnerships Between
Responsible Corporations, Scientists or I ngtitutions and | ndigenous Groups (sourced fromintellectual Property Rights for Indigenous
Peoples’, a source book by Darrell A. Posey, Appendix 1, Chapter 15).

This covenant contains a prologue, a preamble, principles and an outline of responsibiljpedremdhips between indigenous groups,
scientists and research institutions.

The prologue states that:

“This covenant should not be viewed as a finished product defining equitable partnerships, but rather a tool for redefining intellectual
property ridnts through a process of consultation, debate, discussion, and creative thinking from the many peoples and groups concerned
about establishing a hew basis for sustainable development ..."

“The covenant is proposed as a mechanism to build upon IPR contilgitgestablished “neighbouring rights” in the areas of:

labour law,

human rights laws and agreements,

economic and social agreements,

intellectual property and plant variety protection,

farmers' rights,

environmental conventionsin law,

religious freedom acts,

customary law and traditional practices,

cultural property and heritage.”

The preamble states that the covenant on"IR& nothing to do with short-term commercial exploitation, but everything to do with long-
term partnership expressed through responsible trade and exchange for mutual benefit” .

Principles and Guidelines for the Protection of the Heritage of | ndigenous People (E/CN.4/Sub.2/1996/26) — this report contains a set of
Principles and Guidelines for the protection of the hgeitaf indigenous peoples. The report recognises the importance of the principle of
self-determination to protection of indigenous peoples’ heritage. It also recognises heritage is defined to include past and future objects,
knowledge and literary or astic works that are based upon heritage.

Mataatua Declaration on the Cultural and I ntellectual Property Rights of I ndigenous Peoples 1993 —this declaration, the first by an
indigenous peoples organisation on intellectual property rights, contains mablataé considered important from a Maori and indigenous
perspective on protection for cultural and intellectual property rights. In particular:

“RECOMMENDATIONS TO STATES, NATIONAL AND INTERNATIONAL AGENCIES

In the development of policies and pracsic8tates, National and International Agencies must


http://guallart.dac.uga.edu/ISE/SocEth.html
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21 Recognise that indigenous peoples are the guardians of their customary knowledge and have the right to protect and control
dissemination of that knowledge.

22 Recognise that indigenous peoples also have the right to create new knowledge based on cultural traditions.

23 Note that existing protection mechanisms are insufficient for the protection of Indigenous Peoples Cultural and Intellectual
Property Rights.

24 Accept that the cultural and intellectual property rights of indigenous peoples are vested with those who created them.

25 Develop in full co-operation with indigenous peoples an additional cultural and intellectual property rights regime incorporating
the following:

collective (aswell asindividual) ownership and origin

retroactive coverage of historical aswell as contemporary works

protection against debasement of culturally significant items

cooperative rather than competitive framework

first beneficiaries to be the direct descendants of the traditional guardians of that knowledge

multi-generational coverage span” **

INTERNATIONAL HUMAN RIGHTSINSTRUMENTS ADDRESSING INTELLECTUAL PROPERTY AND CULTURAL
HERITAGE RIGHTS OF INDIGENOUS PEOPLES

Universal Declaration of Human Rights (UDHR) (1948).

“Article 27:

1) Everyone has the right freely to participate in the cultural life of the community, to enjoy the arts and to share in scientific
advancement and its benefits;

(2) Everyone has the right to the protection @& thoral and material interests resulting from any scientific, literary or artistic
production of which he is the author.”

International Covenant on Economic, Social and Cultural Rights 1966

“Article 15:

Q) The State’s Parties to the present Covenangrese the right of everyone.

(@) to take part in cultural life;

(b) to enjoy the benefits of scientific progress and its applications;

(c) to benefit from the protection of the moral and material interests resulting from any scientific, literary ompasitction of which

he is the author.”

Convention on Biological Diversity

“Article 8()):

Subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities
embodying traditionalfestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application
with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the
benefits arising from the utilisation of such knowledge, innovations and practices.”

International Labour Organisation Convention Number 169

“Article 15(1):

The rights of the peoples concerned to the natural resources pertaining to their lands geeifitedly safeguarded. These rights include
the rights of these peoples to participate in the use, management and conservation of these resources.”

Convention for the Safeguarding of I ntangible Cultural Property 2003'**
Article 1 — Purposes of the Convention

The purposes of this Convention are:
(@) to safeguard the intangible cultural heritage;

(b) to ensure respect for the intangible cultural heritage of the communities, groupsand individuals concerned;

(© to raise awareness at the local, national and international levels of the importance of the intangible cultural heritage, and of
ensuring mutual appreciation thereof;

(d) to provide for international cooperation and assistance.

Article 2 — Definitions

For the purposes of this Convention,

153 The Mataatua Declaration on Cultural and Intellectual Property Rights of Indigenous Peoples The full text of the Declaration is

available online ahttp://aotearoa.wellington.net.nz/imp/mata.htm
134 Sourcehttp://unesdoc.unesco.org/images/0013/001325/132540e.pdf
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1. The “ intangible cultural heritage” means the practices, representations, expressions, knowledge, skills—aswell asthe instruments,
objects, artefacts and cultural spaces associated therewith —that communities, groups and, in some cases, individuals recognize as part of
their cultural heritage. Thisintangible cultural heritage, transmitted from generation to generation, is constantly recreated by communities
and groupsin response to their environment, their interaction with nature and their history, and provides themwith a sense of identity and
continuity, thus promoting respect for cultural diversity and human creativity. For the purposes of this Convention, consideration will be
given solely to such intangible cultural heritage as is compatible with existing international human rightsinstruments, as well aswith the
requirements of mutual respect among communities, groups and individuals, and of sustainable development.

2. The“ intangible cultural heritage” , as defined in paragraph 1 above, is manifested inter alia in the following domains:

(a) oral traditions and expressions, including language as a vehicle of the intangible cultural heritage;

(b) performing arts,

(© social practices, rituals and festive events;

(d) knowl edge and practices concerning nature and the universe;

(e traditional craftsmanship.

3. “ Safeguarding” means measures aimed at ensuring the viability of the intangible cultural heritage, including the identification,

documentation, research, preservation, protection, promotion, enhancement, transmission, particularly through formal and non-formal
education, aswell asthe revitalization of the various aspects of such heritage.

Declaration on the Rights of | ndigenous Peoples™

The Draft Declaration was adopted by the HuRaghts Council of The United Nations on 29 June 2006. The HRC has recommended its
adoption by the General Assembly of the United Nations being held later this year. New Zealand does not support its adoption because they
are concerned, inter alia, that iaynbe a threat to New Zealand’s’ domestic sovereignty. There was divided opinion among Maori as to
whether the revised text of the declaration watered down the original draft. In any event, Maori did not oppose its adoption as there were
many indigenous @ple’s organisations from around the world that did support the revised draft.

The Declaration contains many important provisions that have a direct bearing on any system or framework for protecting matauranga Maori
me o ratou taonga katoa. Some are as flolws:

Article 3.

Indigenous people have the right of sddtermination. By virtue of that right they freely determine their political status and freely pursue

their economic, social and cultural development;

Article 4

Indigenous peoples, in exercisingithright to seHdetermination, have the right to autonomy or-gelfernment in matters relating to their

internal and local affairs, as well as ways and means for financing their autonomous functions.

Article 5

Indigenous peoples have the right to neimand strengthen their distinct political, legal, economic, social and cultural institutions, while
retaining their rights to participate fully, if they so choose, in the political, economic, social and cultural life of the State.

Article 13

1. Indigerous peoples have the right to revitalize, use, develop and transmit to future generations their histories, languages, oral
traditions, philosophies, writing systems and literatures, and to designate and retain their own names for communities, ptaoas.and pe
2. States shall take effective measures to ensure this right is protected and also to ensure that indigenous peoples can understand and be

understood in political, legal and administrative proceedings, where necessary through the provisiometéiicterpr by other appropriate

means.

Article 31

1. Indigenous peoples have the right to maintain, control, protect and develop their cultural heritage, traditional knowledge and
traditional cultural expressions, as well as the manifestations oftheiices, technologies and cultures, including human and genetic

resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs, sports and traditional games
and visual and performing arts. They alsoenhthe right to maintain, control, protect and develop their intellectual property over such

cultural heritage, traditional knowledge, and traditional cultural expressions.

2. In conjunction with indigenous peoples, States shall take effective measwgesgnize and protect the exercise of these rights.

Ka Mutu.
Me Rongo.
10. Appendix One

Terms of Referencefor Review

The Consultant will peer review the latest draft of the WIPO documents:

The Protection of Traditional Cultural Expressions/Expressions of Folklore: Revised Objectives and Principles (WIPO/GRTKF/IC/8/4); and
The Protection of Traditional Knowledge: Revised Objectives and Principles (WIPO/GRTKF/IC/8/5).
The Consultant will conduct the peer review from a New Zealand viewpoint andakiiendiscussion and views on the following:

—  To what extent are the principles or policy objectives in the documents appropriate to the New Zealand situation, and particularly
from a Maori perspective? In considering the New Zealand situation the Cohshhtald include the Treaty of Waitangi, legal
frameworks, government policy, matauranga Maori, tikanga, kawa, customary law and approaches, institutional or organisational
practices and guidelines, more recent Maori approaches and aspirations in telatiditional knowledge (“TK”), and practical
examples of misuse or misappropriation of Maori TK in New Zealand or abroad.

—  To what extent could the principles or policy objectives contribute to the development of effective protection for TK and
traditional cultural expressions?

—  Please provide your views on the focus on misappropriation and misuse (and the actions of third parties) without requiring the
assertion of new property rights over TK, but accommodating that option should TK holders elextttopga

135 The Declaration was adopted in by tieman Rights Council by a vote of 30 votes for, 2 against and 12 abstentions. Canada and

Russia voted against it. Se#p://www.ohchr.org/english/issues/indigenous/grégmips02.htm for the full text of the Declaration.
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—  Are there any principles that are particularly important? What are these and why? Could improvements or changes be made?
What are these?

—  Are there any gaps in the principles or policy objectives important from a Maori or New Zealand pexgp@ttiat are these?
Please suggest what amendments or changes should be made.

—  Are there any principles or policy objectives that are inappropriate? What are these and why? Please suggest what amendments
or changes should be made.

—  Are there any princips or policy objectives that would be ineffective in contributing to the protection of TK and traditional
cultural expressions?

—  Are the suggested conditions, limitations or exceptions appropriate? Please explain why? Please suggest what charges should b
made and the reasons for those changes.

—  Are there any significant differences between the papers prepared for IGC seven (documents 7/3 and 7/5) and IGC eight (some of
the principles and policy objectives have changed as a result of comments from Gtiparti@pants)? What are these? Why is
it important? What changes, if any, should be made?

—  Provide comments on any other issues considered important.

11. Appendix Two

A ‘Tikanga Maori Framework’ for Protection, Use, Control and Owner ship of Matauranga Maori me o Ratou Taonga Katoa (“ The
Tikanga Framework™)

It is recommended that a framework and process should be developed for the protection, use, development, ownership and control of
Matauranga Maori me o ratou taonga katoa (including biologicafjenetieresources and intellectual property rights and obligations), that
were guaranteed protection under Te Tiriti 0 Waitangi/Treaty of Waitangi. The Tikanga Framework and process should be developed by
Maori in consultation with the Crown and otheerelnt interest groups in the public and private sectors.

Any Tikanga Framework should be based primarily on tikanga Maori values and Treaty principles but take into account the legal and
statutory frameworks in Aotearoa/New Zealand and development®inational law. Any such framework would need to be incorporarted
into domestic law once developed.

A Tikanga Framework for Matauranga Maori me o ratou Taonga Katoa would have some or all of the following features or characteristics:

Developed by Maorafter appropriate consultation with Iwi, hapu, whanau and urban Maori groups and other relevant Maori organisations.
There would also be a need for consultation with Crown agencies and other relevant private sector stakeholders and interests groups (e.g.
nursery groups, design groups, and intellectual property groups, Crown Research Institutes etc);

Based primarily in tikanga Maori, reflecting Maori cultural values and practices but also taking into account existing legislative and
regulatory frameworksnpternational human rights norms and law and the interests and views of other interested parties including research
institutions and the business community;

The Tikanga Framework may have one or more bodies or components at the local, regional &ntHblevats depending on the needs
and aspirations of Maori and the practicalities of putting such a framework in place and its ongoing administration. It would be important
that such frameworks take into account and connect with Governement policy;

Appointments to such a body or bodies would be made by Maori following an appropriate consultation and mandating process.
Recommended that the original Wai 262 claimant groups should form the nucleus of any group to undertake a nationwide consultation
proces with Maori. The consultation process would provide background information on the issues and suggest possible options for debate
and consideration among Maori;

Flexibility to take account of concerns that affect Maori at an Iwi, hapu, whanau, indiidbahtional level (i.e. concerns that have
generic application for many or all lwi/hapu). The structure must also accommodate the rights of individuals such as Maori artists, carvers,
rongoa practitioners, musicians and designers;

Mechanisms to enabléfective compliance and enforcement measures to be implemented. This would require both legalegal non
means of enforcement such as codes of ethics, guidelines and protocols containing rights and obligations designed to educate and persuade
voluntarycompliance with the Tikanga Framework.

Other Important considerations for a Tikanga Framework:

Implicit would be the expectation that the New Zealand legal and regulatory structures would need to be adapted to accommodate a Tikanga
Framework. A series afptions could evolve under this model including utilising, developing and strengthening existing tikanga models and
customary laws, developmentsii generis mechanisms and adapting existing laws, policies and processes;

Adequate Crown resourcing of tiiékanga Framework that would enable:

nationwide consultation with tribes, urban Maori groups and other Maori organisations to discuss the formation of an appropriate structure or
structures;

funding to ensure the ongoing administration and proper furtiejof the Tikanga Framework;

assistance with education, compliance and enforcement costs.

A Tikanga Framework could be responsible for some or all of the following:

Acting as a national/regional point of contact and referral botlyittapu, whanau or individuals (as the case may require), once it is
determined at which level of Maori decisiomaking the relevant issue is most appropriately dealt with. Where it was obvious that certain
matters affected particular tribes or other group or individyal{sy would be referred to that body to deal with. If it was a matter which
affected all Maori at a national level, then a national body as contemplated above could deal with and take appropriate action at that level;
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Developing mechanisms for proteiand promoting the use of Matauranga Maori me o ratou taonga katoa taking into account:

Te Tiriti o Waitangi/Treaty of Waitangi

Tikanga, customary laws and values of whanau, hapu and Iwi;

New Zealand legal system, statutory law, Government policy guthteons;

International human rights norms, customary laws, draft conventions (e.g. Draft Declaration on Rights of Indigenous Peoples, Mataatua
Declaration, WIPO draft objectives and guidelines, Convention on Biodiversity etc);

Relevant codes of ethicséinesearch guidelines both national and international;

Needs and expectations of the private sector and business community;

Acting as a resource support body for tribes and organisations to help empower them in undertaking their own research oggr which th
would have control,

Liaising with Government departments, private enterprise, local authorities and other bodies who have responsibility or decision making
regarding Matauranga Maori me o ratou taonga katoa;

Consultative body with Maoridom. This widube a key component of the Tikanga Framework. Hui and consultation with Maori would need
to take place on a regular basis;

12. Appendix Three
INTERNATIONAL SOCIETY OF ETHNOBIOLOGY
CODE OF ETHICS*

*Discussed and adopted at the General Assembly dhtemational Society of Ethnobiology held during the tenth International Congress of
Ethnobiology, Chiang Rai, Thailand, 8 November 2006 subject to addition of Executive Summary and Glossary of Terms

The Code of Ethics of the International Society tifribbiology (ISE) provides a framework for decisimaking and conduct for

ethnobiological research and related activities. This Code of Ethics has its origins in the Declaration of Belém agreed upon in 1988 at the
Founding of the International Society®thnobiology (in Belém, Brazil). It has been developed over the course of more than a decade and is
the culmination of a series of consenbased discussion processes involving the ISE Membership.

Code of Ethics is comprised of four parts: (i) Pream{ilePurpose, (ii) Principles, and (iv) Practical Guidelines. The Code of Ethics reflects
the vision of the ISE as stated in Article 2.0:

The ISE is committed to achieving a greater understanding of the complex relationships, both past and presgntithat and between

human societies and their environments. The Society endeavors to promote a harmonious existence between humankind and the Bios for the
benefit of future generations. Ethnobiologists recognize that Indigenous peoples, traditietiassand local communities are critical to

the conservation of biological, cultural and linguistic diversity.

All Members of the ISE are bound in good faith to abide by the Code of Ethics as a condition of membership.
PREAMBLE

The concept of ‘mindfuless’ is an important value embedded in this Code, which invokes an obligation to be fully aware of ones knowing

and unknowing, doing and undoing, action and inaction. It is acknowledged that much research has been undertaken in the past without the
sancton or prior informed consent of Indigenous peoples, traditional societies and local communities and that such research has caused harm
and adversely impacted their rights and responsibilities related to biocultural hEfitage.

The ISE is committed to wonk@ in genuine partnership and collaboration with Indigenous peoples, traditional societies and local

communities to avoid perpetuating these past injustices and build towards developing positive, beneficial and harmonious relationships in the
field of ethrobiology. The ISE recognises that culture and language are intrinsically connected to land and territory, and cultural and

linguistic diversity are inextricably linked to biological diversity. Therefore, the ISE recognizes the responsibilities anfliridigsrmus,

traditional and local peoples to the preservation and continued development of their cultures and languages and to the control of their lands,
territories and traditional resources are key to the perpetuation of all forms of diversityton Eart

PURPOSE
The Purpose of this Code of Ethics is to facilitate establishing ethical and equitable relationships:

0] to optimise the positive outcomes and reduce as much as possible the adverse effects of research (in all its forms, including applied
research and development work) and related activities of ethnobiologists that can disrupt or disenfranchise Indigenous peoples, traditional
societies and local communities from their customary and chosen lifestyles; and

(i) to provide a set of principles @practices to govern the conduct of all Members of the ISE who are involved in or proposing to be
involved in research in all its forms, especially that concerning collation and use of traditional knowledge or collections of flora, fauna, or
any other elment of biocultural heritage found on community lands or territories.

136 Biocultural heritage is the cultural heritage (both the tangible and intangible including customary law, folklore, spiritual values,

knowledge, innovations and practices) and biological heritagergity of genes, varieties, species and ecosystem provisioning, regulating,

and cultural services) of Indigenous peoples, traditional societies and local communities, which often are inextricably linked through the
interaction between peoples and natover time and shaped by their seeimological and economic context. This heritage includes the
landscape as the spatial dimension in which the evolution of Indigenous biocultural heritage takes place. This heritage is passed on from
generation to generati, developed, owned and administered collectively by stakeholder communities according to customary law.
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The ISE recognises, supports and prioritises the efforts of Indigenous peoples, traditional societies and local communities to undertake and
own their research, collections, imagesprdings, databases and publications. This Code of Ethics is intended to enfranchise Indigenous
peoples, traditional societies and local communities conducting research within their own society, for their own use.

This Code of Ethics also serves to guitienebiologists and other researchers, business leaders, policy makers, governments, non

government organisations, academic institutions, funding agencies and others seeking meaningful partnerships with Indigenous peoples,
traditional societies and localmonunities and thus to avoid the perpetuation of past injustices to these peoples. The ISE recognises that, for
such partnerships to succeed, all relevant research activities (i.e., planning, implementation, analysis, reporting, and application of results)
must be collaborative. Consideration must be given to the needs of all humanity, and to the maintenance of robust scientific standards, whilst
recognizing and respecting the cultural integrity of Indigenous peoples, traditional societies and local éesnmunit

A commitment to meaningful collaboration and reciprocal responsibility by all parties is needed to achieve the purpose of this Code of Ethics
and the objectives of the ISE.

This Code of Ethics recognizes and honors traditional and customary latesats, and methodologies extant within the communities
where collaborative research is proposed. It should enable but netde/euch communitievel processes and decisipraking structures.

It should facilitate the development of commurignteredmutually-negotiated research agreements that serve to strengthen community
goals.

PRINCIPLES

The Principles of this Code embrace, support, and embody the concept and implementation of traditional resdtfras egfuslated in
established principleand practices of international instruments and declarations including, but not limited to, those documents referred to in
Annex 2 of the ISE Constitution. The Principles also facilitate compliance with the standards set by national and internatidnabliay a

and customary practice. The following Principles are the fundamental assumptions that form this Code of Ethics.

1. Principle of Prior Rights and Responsibilities

This principle recognises that Indigenous peoples, traditional societies, amblooaunities have prior, proprietary rights over, interests in
and cultural responsibilities for all air, land, and waterways, and the natural resources within them that these peoples have traditionally
inhabited or used, together with all knowledge, liettual property and traditional resource rights associated with such resources and their
use.

2. Principle of Sdf-Determination

This principle recognises that Indigenous peoples, traditional societies and local communities have a rigletéonsetition (or local
determination for traditional and local communities) and that researchers and associated organisations will acknowledge and respect such
rights in their dealings with these peoples and their communities.

3. Principle of Inalienability

This principle recognises the inalienable rights of Indigenous peoples, traditional societies and local

communities in relation to their traditional territories and the natural resources (including biological and genetic resources) within them and
associatedraditional knowledge. These rights are collective by nature but can include individual rights. It shall be for Indigenous peoples,
traditional societies and local communities to determine for themselves the nature, scope and alienability of theé respexte rights

regimes.

4. Principle of Traditional Guardianship

This principle recognises the holistic interconnectedness of humanity with the ecosystems of our Sacred Earth and the obligation and
responsibility of Indigenous peoples, traditionatisties and local communities to preserve and maintain their role as traditional guardians

of these ecosystems through the maintenance of their cultures, identities, languages, mythologies, spiritual beliefs and customary laws and
practices, according the right of selfdetermination.

5. Principle of Active Participation

This principle recognises the crucial importance of Indigenous peoples, traditional societies and local communities to actively participate in

all phases of research and related attivifrom inception to completion, as well as in application of research results. Active participation
includes collaboration on research design to address local heeds and priorities, and prior review of results before publication or dissemination
to ensue accuracy of information and adherence to the standards represented by this Code of Ethics.

6. Principle of Full Disclosure

This principle recognises that Indigenous peoples, traditional societies and local communities are entitled to be fullyabdatrties

nature, scope and ultimate purpose of the proposed research (including objective, methodology, data collection, and the dissemination and
application of results). This information is to be given in forms that are understood and useful deadbaatl in a manner that takes into
consideration the body of knowledge, cultural preferences and modes of transmission of these peoples and communities.

7. Principle of Educated Prior Informed Consent

187 Traditional resources rights is defined by Posey and Dutfield (1996:3) as follows: “The term ‘traditional’ refers to the cherished

practices, belils, customs, knowledge and cultural heritage of indigenous and local communities who live in close association with the
Earth; ‘resource’ is used in its broadest sense to mean all knowledge and technology, esthetic and spiritual qualities, tangitgélkend int
sources that together, are deemed by local communities to be necessary to ensure healthy and fulfilling lifestyles for present and future
generations; and ‘rights’ refers to the basic inalienable guarantee to all human beings and the coliGesvim evttich they choose to
participate of the necessities to achieve and maintain the dignity arbleivegl of themselves, their predecessors, and their descendants.”
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Educated prior informed consent must be estaldisieéore any research is undertaken, at individual and collective levels, as determined by
community governance structures. Prior informed consent is recognised as an ongoing process that is based on relationship and maintained
throughout all phases of ezrch. This principle recognises that prior informed consent requires an educative process that employs bilingual
and intercultural education methods and tools, as appropriate, to ensure understanding by all parties involved. Establishing prior informed
consent also presumes that all directly affected communities will be provided complete information in an understandable form regarding the
purpose and nature of the proposed programme, project, study or activities, the probable results and implicadiogsalingasonably

foreseeable benefits and risks of harm (be they tangible or intangible) to the affected communities. Indigenous peoples, traditional societies
and local communities have the right to make decisions on any programme, project, sttighties éhat directly affect them. In cases

where the intentions of proposed research or related activities are not consistent with the interests of these peoples, societies or communities,
they have a right to say no.

8. Principle of Confidentiality

This principle recognises that Indigenous peoples, traditional societies and local communities, at their sole discretion, have the right to

exclude from publication and/or to have kept confidential any information concerning their culture, identity datrgdéipns,

mythologies, spiritual beliefs or genomics. Parties to the research have a responsibility to be aware of and comply with local systems for
management of knowledge and local innovation, especially as related to sacred and secret knovilezlgeoriey such confidentiality shall

be guaranteed by researchers and other potential users. Indigenous peoples, traditional societies and local communities also have the rights to
privacy and anonymity, at their discretion.

9. Principle of Respect

This principle recognises the necessity for researchers to respect the integrity, morality and spirituality of the culture, traditions and
relationships of Indigenous peoples, traditional societies, and local communities with their worlds.

10. Principle of Active Protection

This principles recognises the importance of researchers taking active measures to protect and to enhance the relationships of Indigenous
peoples, traditional societies and local communities with their environment and thereby promeatiatireamce of cultural and biological
diversity.

11. Principle of Precaution

This principle acknowledges the complexity of interactions between cultural and biological communities, and thus the inherent uncertainty of
effects due to ethnobiological anther research. The precautionary principle advocates taking proactive, anticipatory action to identify and

to prevent biological or cultural harms resulting from research activities or outcomes, even-#rcheffect relationships have not yet been
scientifically proven. The prediction and assessment of such biological and cultural harms must include local criteria and indicators, thus
must fully involve indigenous peoples, traditional societies, and local communities. This also includes a respanaikild the

imposition of external or foreign conceptions and standards.

12. Principle of Reciprocity, Mutual Benefit and Equitable Sharing

This principle recognises that Indigenous peoples, traditional societies, and local communities are eftittedricand benefit from
tangible and intangible processes, results and outcomes that accrue directly or indirectly and over the shorter and longer term for
ethnobiological research and related activities that involve their knowledge and resourcesb&metittand equitable sharing will occur in
ways that are culturally appropriate and consistent with the wishes of the community involved.

13. Principle of Supporting Indigenous Research

This principle recognizes and supports the efforts of Indigepeagles, traditional societies, and local communities in undertaking their
own research based on their own epistemologies and methodologies, in creating their own krshal@tigenechanisms, and in utilising
their own collections and databases in acawdavith their selflefined needs. Capacibuilding, training exchanges and technology
transfer for communities and local institutions to enable these activities should be included in research, developrmmianagement
activities to the greatest ertepossible.

14. Principle of The Dynamic Interactive Cycle

This principle recognises that research and related activities should not be initiated unless there is reasonable assurance that all stages can be
completed from (a) preparation and evaluatior(p) full implementation, to (c) evaluation, dissemination and return of results to the

communities in comprehensible and locally appropriate forms, to (d) training and education as an integral part of the project, including

practical application of re#ts. Thus, all projects must be seen as cycles of continuous ag@imgncommunication and interaction.

15. Principle of Remedial Action

This principle recognises that every effort will be made to avoid any adverse consequences to Indigenousgutitimies stcieties, and

local communities from research and related activities and outcomes. Not withstanding the application of standards set out by this Code of
Ethics, should any such adverse consequence occur, discussion will be had with the péesbp@ommunity concerned to decide on what
remedial action may be necessary to redress or mitigate adverse consequences. Any such remedial action may include restitution, where
appropriate and agreed.

16. Principle of Acknowledgement and Due Credit
This principle recognises that Indigenous peoples, traditional societies and local communities must be acknowledged in accordance with

their preference and given due credit in all agreed publications and other forms of dissemination for their tangiaiegéote in
contributions to research activities.-@othorship should be considered when appropriate. Acknowledgement and due credit to Indigenous
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peoples, traditional societies and local communities extend equally to secondary or downstream uses &indsappticesearchers will
act in good faith to ensure the connections to original sources of knowledge and resources are maintained in the public record.

17. Principle of Diligence

This principle recognises that researchers are expected to have agwmdtérstanding of the local context prior to entering into research
relationships with a community. This understanding includes knowledge of and willingness to comply with local governance systems,
cultural laws and protocols, social customs and etigurtsearchers are expected to conduct research in the local language to the degree
possible, which may involve language fluency or employment of interpreters.

PRACTICAL GUIDELINES
The following guidelines are intended as a practical application of #veging Principles.

Recognising that this Code of Ethics is a living document that needs to adapt over time to meet changing understandings and circumstances,
if guidelines have not yet been articulated for a given situation, the Principles should bs teeteference point for developing

appropriate practices. Similarly, it is recognized that Indigenous, traditional or local peoples conducting research within their own
communities, for their own uses, may need to comply with their own cultural potowbpractices. In the event of inconsistency between

such local requirements and these guidelines, all parties involved will commit to work collaboratively to develop appropriate practices.

The Practical Guidelines apply to any and all research, tiolis; databases, publications, images, audio or video recordings, or other
products of research and related activities undertaken.

1. Prior to undertaking any research activities, a good understanding of the local community institution(s) withatetleodiyt and

their interest in the research to be undertaken, as well as knowledge of cultural protocols of the community shall be developed. A thorough
effort shall be made in good faith to enhance such understandings through ongoing communicatiore gradtaxipation throughout the

duration of the research process.

2. Educated prior informed consent must be established prior to undertaking any research activities. Such consent is ideally represented
in writing and/or tape recording, uses languaug farmat that are clearly understood by all parties to the research, and is developed with the
persons or deliberating bodies identified as the most representative authorities from each potentially affected community.

3. As a component of educated prinformed consent, there will be full disclosure to potentially affected communities and
mechanisms to ensure mutual understanding of the following, based on the reasonably foreseeable effects:

@) The full range of potential benefits (tangible and igthle) to the communities, researchers and any other parties involved;
(b) The extent of reasonably foreseeable harms (tangible and intangible) to such communities;
(c) All relevant affiliations of the individual(s) or organization(s) seeking to undettakactivities, including where

appropriate the contact information of institutional research ethics boards and copies of ethics board approvals for research;

(d) All sponsors of the individual(s) or organization(s) involved in the undertaking oftikizies;

(e) Any intent to commercialise outcomes of the activities, or foreseeable commercial potential that may be of interest to the
parties involved in the project, and/or to third parties who may access project outcomes directly (e.g., by cestsatihgrs or
communities) or indirectly (e.g., through the published literature).

4. Prior to undertaking research activities, the following must be ensured by research proponents:

(@) Full communication and consultation has been undertaken wightialy affected communities to develop the terms of
the research in a way that complies with the Principles.

(b) Approval is granted in the manner defined by the local governance system of each affected community.

(c) Permissions and approvals haverbgmnted from government as well as other local and national authorities, as required
by local, national or international law and policy.

5. All persons and organizations undertaking research activities shall do so throughout in good faith, actimdan@ewith, and

with due respect for, the cultural norms and dignity of all potentially affected communities, and with a commitment that collecting specimens
and information, whether of a zoological, botanical, mineral or cultural nature, and cordptbngr publishing information thereon, means

doing so only in the holistic context, respectful of norms and belief systems of the relevant communities. This includes supporting or creating
provenance mechanisms to ensure collections are clearly trate#i®é origins for purposes of due credit and acknowledgement,

establishing “prior art” in the event of future ownership claims, and facilitatingansent process to develop new mutuatiyeed terms

for further use or applications of collectionsderivatives of collections.

Researchers are encouraged to register collected information in local databases and registries where they exist, and explore mechanisms such
as community certificates of origin linked to databases. Researchers are encousagedrtoand build capacity for communiigsed data

management systems to the extent possible. Any intellectual property ownership claim or application related to the knowledge or associated
resources from the collaboration research should not work ag@nsultural integrity or livelihood of communities involved.

6. Mutually-agreed terms and conditions of the research shall be set out in an agreement that uses language and format clearly
understandable to all parties. The agreement will addressiaeceao the following standards:

() Will be represented in writing and/or tape recording if permitted by the community, using local language whenever
possible. If writing or tapeecording are culturally prohibited, the parties shall work in collalmorad find an acceptable alternative form of
documenting the terms of the agreement.

(b) Will be made with each potentially affected community after full disclosure, consultation, and establishment of educated
prior informed consent regarding mutual biérend equitable sharing, compensation, remedial action and any other issues arising between
parties to the research.

(c) Will address the elements outlined in (6b) above as related to all foreseeable uses and property ownership issues of the
research aiwomes, including derivative forms they may take such as biological and other samples, photos, films, videotapes, audiotapes,
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public broadcasts, translations, communications through the electronic media, including the internet. This includes cledrcagriegrsen
and conditions related to who holds, maintains, uses, controls, owns, and has rights to the research processes, data, and outcomes (direct and
indirect).

(d) Will specify attribution, credit, authorship, -@uthorship, and due acknowledgententall contributors to the research
processes and outcomes, recognizing and valuing academic as well as cultural and local expertises;

(e) Will specify how and in what forms the resulting information and outcomes shall be shared with each affectedtgpmm
and ensure that access and forms are appropriate and acceptable to that community. Community data and information management systems,
such as local registries and databases, shall be supported to the greatest extent possible.

® Will represent wht understandings have been reached regarding what is potentially sacred, secret or confidential and how
such will be treated and communicated, if at all, within and beyond the direct parties to the research.

7. Objectives, conditions and mutuathgreederms should be totally revealed and agreed to by all parties prior to the initiation of
research activities. It is recognised that collaborative research, by design, may be iterative, emergent and require modifications or
adaptations. When such is theseathese changes shall be brought to the attention of and agreed to by all parties to the research.

8. All members of the ISE or affiliated organizations of ISE shall respect and comply with moratoriums by communities and countries
on collection of infomation or materials that they would otherwise intend to include in their research, unless such moratorium is lifted to
allow the research.

9. All educational uses of research materials shall be consistent with a good faith respect for the cultityabfrabaffected
communities, and, as much as practical, developed in collaboration with such communities for mutual use.

10. All existing project materials in the possession, custody or control of an ISE member or affiliated organization shtdidie &

manner consistent with this Code of Ethics. All affected communities shall be notified, to the extent possible, of the existence of such
materials, and their right to equitable sharing, compensation, remedial action, ownership, repatrititereatitements, as appropriate.

Prior informed consent shall not be presumed for uses of biocultural information in the “public domain” and diligence shall be used to ensure
that provenance or original source(s) of the knowledge and associated reaceimmelided and traceable, to the degree possible, in further
publications, uses and other means of dissemination.

11. If during the cycle of a project it is determined that the practices of any parties to the research are harmful to components of an
ecosystem, it shall be incumbent upon the parties to first bring such practices and the impacts thereof to the notice of the offenders and
attempt to establish a mutually agreed conflict resolution process, prior to informing the local community andioregd\aithorities of

such practices and impacts.

12. ISE members shall in good faith endeavour to consider and ensure that project proposals, planning, and budgets are appropriate to
collaborative interdisciplinary and cressltural research that conigg with the ISE Code of Ethics. This may require prior consideration of
elements such as: extended timeframes to enable permissions, development of-agresdlyerms and ongoing communication;

additional budget categories; research ethics and intedlgaroperty ownership considerations that are in addition to or even inconsistent

with policies of sponsoring institutions; additional reporting requirements and sharing of outcomes; and mechanisms and forms of
communication with parties to the reseaacthivities, including the potential need for language fluency and translation. ISE members shall

also endeavour to raise awareness among funding bodies, academic institutions and others about the increased time and costs that may be
involved in adhering tthis Code of Ethics.
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