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                The Saint Lucian Experience.

The coming into being of the Micro and Small Scale Business Enterprises Act, No. 19 of 1998 reflects a tacit understanding by the authorities in Saint Lucia of the role and contribution to the economy made by Small and Micro Enterprises, particularly in terms of employment generation. Further evidence of this sectors importance, if evidence is required, will be found in the “Industrial Policy of St. Lucia” where under “Micro and Small Enterprise Development”, Chapter 2.3, it is declared that: “The micro and small enterprise sector is the backbone of the St. Lucian Industrial economy.” They have been in the forefront of trading across the productive sectors of our economy, whether imparting new skills to apprentices, investing in disadvantaged areas or creating employment.  To encourage their development, the Government of Saint Lucia has entrusted the Small Enterprise Development Unit (SEDU), currently housed in The Ministry of Commerce, Investment and Consumer Affairs, with administration duties related to the development of the Small Business sector in our country in accordance with policy, contained within the Industrial Policy document and guided by the Act.

Emphasis however to date has been on industrial endeavours and while the Micro and Small Scale Business Enterprises Act, creates, identifies and provides special considerations never before allowed to enable small business to compete in an increasingly competitive environment, it is particularly silent on matters related to services and therefore requires to be broadened to encompass this specific area of trade; one that now contributes substantially to GDP and can no longer be treated as an entrepreneurial sideline.

While Intellectual Property (I P) covers a very broad gamut of goods and services, it is however in the area of services, in our part of the world, that one finds the greatest need for protection in modern day commerce. Our legal persons can explain Copyrights, Patents and Trademarks to your understanding and can guide you as to applicability, enforceability and also how to effect transfers, use of escrow agreements and the complete paraphernalia necessary to protect you and your work. My role today is to draw your attention the importance of Intellectual Property as a tradable item in today’s world of commerce and how it can be used as a catalyst in development strategy to galvanize amateurs and sleeping professionals into a highly competitive crew of artists, artisans and industrialists.

To understand Intellectual Property, I invite you to think broad. Anything that is a product of the human mind; creativity, traditional and or ancestral knowledge, identifying marks, unique names and places, may be considered Intellectual Property. In this realm we will find Computer Software, Inventions, Songs, Poems, Books, Photographs, Ideas, Handicraft, Recipes, Medicines, traditional and non traditional, Dances, Beverages and Plant Derivatives. Every creator has the unalienable right to his work and therefore must find redress within the confines of domestic law when affected. To this end St. Lucia has enacted the 1995 Copyright Act (10/1995), the Patents Act - (16/2001 is still to become law), and the Trade Marks Act, (No 22/2001). These laws should in a normal world provide the necessary protection for all our businesses and interested citizenry, if only the world was still normal.

 Particularly of late, in commerce and trade, our boundaries are no longer 238 square miles. With the advent of the CSME, it is the whole Caribbean Basin. Through our membership in the World Intellectual Property Organization (WIPO) and the World Trade Organization (WTO),it is the Globe.

In the CSME trade in Intellectual Property will be protected by national laws and by legally binding precedents as interpreted by the Caribbean Court of Justice. In our dealings with the wider world however, the conduct of trade in Intellectual Property will be governed by procedures agreed from time to time by members of WIPO and by the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights, or TRIPS. This agreement does not make provisions for SMEs. It is non discriminatory in nature and embraces the principles of National Treatment and Most Favoured Nation Treatment (MFN). By way of definition, National Treatment is a principle which seeks to ensure that foreign products and suppliers are treated no worse in the domestic market than local products or their suppliers. MFN implies that a country affords each of the trading partners with which it has concluded relevant agreements the best treatment it gives to any of them in a given product.

Therefore TRIPS by its very nature will present novel problems for Small Enterprises, particularly with ownership, distribution and geographic rights, to an extent whereby like minded countries along with St. Lucia may well be advised to seek Special and Differential Treatment in order to protect their small fledgling enterprises from predators that are quite active in the marketplace. To begin, MFN Exceptions can be sought for the most vulnerable sub-sectors of Trade in Intellectual Property. They can quite readily be identified among small businesses by their indices of growth. Entrepreneurs engaged in the processing of indigenous herbs and medicines come to mind. They need more than ever to be protected from the greed of multinationals. Here measures beyond MFN exceptions are needed as year by year the exploitation grows; whether it is in the Amazon basin among the indigenous tribes or in the Caribbean among our own people. We need to solicit  formidable institutions such as UNCTAD to lend support by helping us to craft our petitions to the WTO for changes in the TRIPS that would exempt all Copyrights and patents related to indigenous material, to prevent them from being traded unscrupulously in the public domain, whether these materials are for medicines made from herbs, animal or other matter, beverages, food, music, writings, stories, oral or written, plant derivatives, elixirs, mixtures, creams, potions, artifacts, customs and practices. Further, these goods are to remain the property of our indigenous peoples to be held by them in perpetuity for their cultural and or intrinsic benefit. (These rules are required to prevent exploitation of indigenous peoples universally, from bio-piracy.)  They can lease their rights, collect royalties and enforce claims. Proceeds derived from these or other sources may be held by local Governments in trust. Indigenous people, however, must not, unreasonably deny access to biological resources, in the interest of scientific progress and for the greater good of mankind. Governments can negotiate were necessary, on behalf of their indigenous people as they may not have access to competent authorities to act on their behalf. All funds acquired through the leasehold of Indigenous assets can only be used by Governments in the interest and advancement of the beneficiaries.

Owing to the high costs associated with the implementation of the TRIPS agreement, Small States like St. Lucia must be allowed to form regional “Associations” to collectively administer it in order to derive benefits from economies of scale.

The OECS should begin by proposing additions to the Revised Treaty of Chaguaramus to specifically address issues related to their peculiar situations within the trade arena in intellectual property. Special dispensation can be sought within chapter seven which deals with Disadvantaged Countries, Regions and Sectors.

On the domestic front there is need to clearly enunciate a development strategy that would cover the specific needs of this sector emphasized against a background of Commerce and Trade. All over this island there are pockets of investment at various levels of ownership in intellectual property; Sole owners, partnerships, Cooperatives and even small Limited Liability Companies. However, it is sad to think that they are not remotely aware of the value of what they own and if one were to try to instruct them accordingly, it would soon grow into a community joke. If you were to tell the weaver in Choiseul crafting a unique style of basket from the “Arali” vine that her unique design had value, I am quite sure she would laugh at you. Tell any young writer that he can copyright his work by simply posting a finished copy to himself by registered mail and he will nod in disbelief.

There have been sporadic attempts by public sector institutions with assistance from civil society, in the recent past to empower some of the creative sectors of the society through the medium of seminars to educate stakeholders in new techniques, material usage, marketing, packaging, product development and pricing of which the handicraft sector have been one of the prime beneficiaries. This was done to encourage linkages with the Tourism Sector. However in the absence of standards there is very little effort on the part of craftsmen to produce pieces of commercial quality. This is further exacerbated by imports of generics from Haiti, Guyana, even the Far East, or from other countries where labour is not at a premium and products can be mass produced cheaply, displacing our local artisans who are unable to compete, if only on account of price. These imported items are also produced in some regions where there is no regard for ecology, human rights, fair wages and even the rule of law. These products find a ready buyer among low budget visitors to our shores even when they are clearly marked “made elsewhere” their market is non-discriminatory, as it is fueled by price. There is no incentive therefore to rise beyond the basic fare as the cost of production, locally, does not often match the purse of the buyer. Painters and writers have not fared well either. This society cannot support its art and the artist must earn his exile working at other jobs, some remote from their vocation as the priesthood is from strip tease.  In the absence of benefactors such as the Medici, the state assumes this role, which is done at great cost to the public purse. The annual Carnival Pageant, National Arts Exhibition and quadrennials, such as CARIFESTA remain the main menu for expression at the national level and our artist and artisans continue to perform and exhibit their talents in a false setting without the slightest inclination that acts of impropriety can be perpetuated on their intellectual property.

While one recognizes efforts on the part of Government to invest in Craft Centers like the Choiseul Craft Center and the Castries Craft Market and to provide training through Skills development projects, particularly targeted at the youth, these have not stimulated the necessary synergies to fuel a competitive and responsible sector. Observations by Anna Rattu in her 2001 paper; Sector Study and Strategic Plan for the Handicraft Sector in St. Lucia, is still relevant: “ While considerable resources are available from various public agencies, this support is fragmented and there is no comprehensive policy or strategy on the sector…”  The foregoing can also be true about all the other spheres of creative endeavour except homeopathic medicine made from local herbs and recipes which in recent years have grown by leaps and bounds. There are two local small businesses currently engaged in manufacture and are producing products of exportable quality. Also on Saturday mornings at the Central Castries Market one sees a proliferation of herbs - not seasonings - being offered for sale for their medicinal value, in addition to an array of compounds reputed to cure one ailment or the other. Several of these persons have joined with practitioners from other Caribbean Countries to form an association called the Caribbean Association of Researchers and Herbal Practitioners (CARAPA). This development must auger well for the protection of intellectual property rights with the establishment of a regional market in an economic sector where traditional knowledge spans several generations, going back to the great diasporas of the 17th and 18th centuries. 

In the field of  Information Technology a small band of entrepreneurs, with little or no access to development capital are forging away at creating  niche markets for their new enterprise. They have, in their own quiet world, been designing customized software applications, creating web sites and designs in particular, corporate logos for new enterprises. To date there are no copyrights or patents related to that work and serves to illustrate conversely how we in these parts can be transformed into victims of our own creativity. If ignorance of the rules is a serious shortcoming for us in the field of intellectual property, then it would have been relatively easy for us to educate ourselves and avoid the anguish of loss. But, when faced with other problems, such as, marketing, quality and competitiveness, it would appear that we are entering a new “ball park” that calls for the fullest understanding by all players, at every level.

It may seem easy to legislate in order to take care of the problems identified, however, legislation does not always produce the desired effect particularly among small businesses that can close or diversify on short notice particularly when the currents swerve against them. Further, the creative will does not often conform to conformity, or submit to a logical regimen of thought. Perhaps, this maybe why in the broad framework of a National Development Strategy, and despite having identified certain aspects of Intellectual Property as being beneficial to the Industrial Sector, details and responsibilities have remained moot.

A framework body of laws have been legislated which forms part of the enabling process.

There is a wealth of creative knowledge and creativity to be explored and protected. All that is required is for civil society to develop more than normal interest in their individual and collective skills and become motivated to seek information that would assist them in acquiring a competitive edge either through branding, geographic indications, trademarks, copyrights or patents or any other applicable vehicle.

It is for the public sector to continue to provide an enabling environment for Small Business to prosper and to educate and assist them in the promotion of their enterprises, even to the extent of providing the necessary expertise to guide them in the theory of Intellectual property protection. The degree to which this is practiced can influence the development of trade in transfers of technology to other countries, particularly in the area of IT where we are now developing some capacity.

Counterfeiting and piracy are the two commonest infringements of intellectual property rights. These are already addressed in our laws. However, bodies or organs for the timely identification of such infringements (except for the work of the Hewanorra Musical Society (HMS) in St. Lucia, who astutely police the nation to avoid copyright infringements) such bodies or organs are not in place. Further procedures to obtain redress in the event of any infringement are not well known among practitioners, except through the courts, nor are there any known mechanisms in place to obviate costly legal proceedings.

In the St. Lucia National Trade Capacity Building Strategy document (September 2003), prepared under the direction of the Ministry of External Affairs, International Trade and Civil Aviation, with technical support provided by the OAS –IDB – ECLAC Tripartite Committee it was reported that the Government of St. Lucia required help to assess its interests in the negotiations on intellectual property. However I hasten to add, that such help must not be of the usual generic kind that provides a short term panacea, which will surely fester into an economic pandemic whose reverberations will be felt well beyond our shores. But must consist of a special needs assessment programme which will be reflected in our negotiation proposals. One that seeks to balance our shortcomings with whatever little capacity we may have and to arrive in the end at an equitable proposal with ample breathing space within which to develop and trade. Definitely not a repetition

of the rough shod pill we were forced to swallow when we joined the WTO. 

Priorities listed in the Tripartite Committee’s paper, in the chapter relating to Trade Agreement Implementation gives some incite into our domestic needs in the area of Intellectual Property:

     1.    “ Assist the implementation of international agreements on intellectual property 

              rights by translating them into a workable legal scheme, including measures to 

              facilitate enforcement of IP legislation.”

2.   “ Assistance in the development of a public education campaign;” and

3.    “Institutional capacity building in the information technology area.”

Further recommendations emanating from the Tripartite Committee’s paper are as follows: 

a) “Owing to limited manpower resources and limited available assistance from the CRNM and WIPO the idea of establishing a regional or sub regional body to administer intellectual property laws might be explored.

b) The need for more focused and expansive initiatives in disseminating relevant information to the public is recognized in order to transform the mindset of stakeholders from reactive to proactive.

c) Government needs assistance in assessing how appropriate current equipment is to effectively keep abreast of and monitor statistics and or international developments as well as promote inter-institutional coordination with a limited resource base.”

There has been a fair amount of improvement with regards to c), as Government continues to make annual provisions in its budget to upgrade aging equipment. However manpower problems are still grave and affect any implementation plans, not only for IP but across the board in the Trade Negotiations arena.

In conclusion, we accept that given our limited resources we must move towards collective representation in the negotiating arenas around the world making allies with like minded countries, particularly the SIDS grouping at the UN and also with small Vulnerable Economies.

Given the considerable investment made by Government in the Micro and Small Business Sector through recognition and legislation, and substantially in revenue foregone, it is imperative for all stakeholders to consider quite seriously the business potential of their joint and or several endeavours. This cannot be done without careful Strategic Planning and in the same manner that we plan to safeguard against natural disasters by insuring our assets, so should our entrepreneurs be taught to expect and safeguard against man made infringements of their Intellectual Property rights…

McD.

