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CBA3AHHbIE C NMATEHTAMUW M'MIBKUE BO3MOXXHOCTU MHOIOCTOPOHHEW
HOPMATWBHO-TNMPABOBOW BEA3bl N X PEATTM3ALIMA B PAMKAX
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YACTb IV

nodzomosrnieHo Cekpemapuamom

1. B koHTekcTe obcyxaeHus pekomeHgaumm 14 MNMoeecTkn gHs B obnacTtu passutus KomuteT
No pas3BUTUIO N MHTeNnekTyanbHon cobctBeHHocTn (KPUC) Ha cBoewn TpuHaguaTon ceccum
nopyyun CekpeTtapmaTty NOArOTOBUTb AOKYMEHT, MOCBSALLEHHbIV ABYM CriefyowmmM HOBbIM
r’MOKNM BO3MOXHOCTAM B NaTEHTHOW obnacTtu:

a) rmbkas BO3MOXHOCTb B OTHOLLEHWUM NPUMEHEHMUS U HEMPUMEHEHNS YTONOBHbIX
CaHKumin ans 3awuTbl nateHTHblx npas (TPUMC, ctatba 61); 1

b)  mepbl B 06n1acTn 6e3onacHOCTU, KOTOPbIE MOMYT NPUBECTU K OFrPaHNYEHNIO
NaTeHTHbIX NpaB (Tak Ha3blBaeMoe «UCKIoYEeHMEe No coobpaxeHmsamM 6e30nacHOCTM»)
(TPUMC, ctatba 73).

2. HacToawmin JOKYMEHT ABNSAETCS OTBETOM Ha yKa3aHHbIN BbiLLIE 3anpoc.
3.  KPUC npednazaemcs npuHamb K

ceedeHuro codepkaHUe Hacmosaweao
OOKyMeHma U rpunioxXeHuu K Hemy.
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l. PE3IOME

4, Ha cBoen TpuHaguaton ceccum, kotopas coctosnacb 19-23 masa 2014 r., KPUC obeyaun
aokymeHT CDIP/10/11 «JanbHenwasa paboTa no rubKoCcTaM, CBA3aHHbIM C NaTeHTaMu, B
MHOIrOCTOPOHHEN MPaBOBOW CTPYKTYPE» U MPUHSAM PELLEHME O TOM, YTO ANdA obCcyXaeHus Ha
opHon u3 6yaywmx ceccun KPUC HeobxogmMmo noarotToBUTb AOKYMEHT, B OCHOBE KOTOPOro
AOITKHO NnexaTb 0006LeHne hakTUyeckux AaHHbIX 1 KOTOPLIA HEe AOMKEH coaepXaTb Kakux Obl
TO HM ObINIO0 peKoMeHZaLMI, Mo ABYM HOBbIM MMOKMM BO3MOXHOCTSIM B MATEHTHOM 06nacTu: no
BO3MOXXHOCTU MPUMEHEHNS NN HENPUMEHEHUS YTOMOBHbIX CaHKUMIA A5 3aLUTbl NaTEHTHbIX
npae (TPUMC, ctatesa 61) n no mepam B obnactn 6€3onacHOCTH, KOTOPbIE MOTYT NPUBECTU K
OrpaHMYEeHunIo NaTEHTHbIX NpaB (Tak Ha3blIBAEMOE «MUCKIOYEHME MO COOBparKeHNAM
6esonacHocTuy) (TPUMC, ctatba 73).

5. Mpn nogroToBKe HacCTOsILLEro 4OKYMEHTa UCMoMb3oBanach Ta e MeTogonorns, kotopas
npumeHsanace KPVC npu noarotoske npeablayLwmx AOKYMEHTOB, MOCBALEHHbIX TMOKUM
BO3MOXHOCTSIM B NaTeHTHoW cepe, a umeHHo aokymeHToB CDIP/5/4 Rev., CDIP/7/3 Rev. u
CDIP/13/10 Rev. B HacTosiLLeM OOKYMEHTE paccMaTpuBatoTCA HEKOTopble rmbkme
BO3MOXHOCTM B NAaTEHTHOM cdhepe 1 HanpaBrneHne KOHLENTYanbHOro pa3BuTUS KaxXaon U3 HUX.
HacTtoawmin ookyMmeHT BKtoYaeT B cebsi Ba NPUNOXEHUS, KOTopble cogepaT Tabnuubl,
CUCTEMATU3NPYHOLLNE Pa3fNYHble acnekTbl TMOKNX BO3MOXHOCTEN, N CBSI3AHHbIE C HUMM
NpaBoOBble HOPMbI, AENCTBYIOLLINE B HEKOTOPbIX FOPUCONKLMSIX.

6. HacToawmn JOKyMEHT COCTOUT U3 ABYX YacTe:

a) [lepBasi YacTb NOCBsILLEHA BO3MOXHOCTN MPUMEHSITb UINU HE NPUMEHSATL YrONOBHbIE
CaHKUUM NS 3aWmUThbl NaTeHTHbIX NpaB. [locne HebonbLoro BCTyNneHns NpeacTaBneHo
onvcaHve MexayHapoaHON HopMaTUBHO-NpaBoBoi Gasbl. [lanee B JOKYMEHTe
pacckasblBaeTCcs 0 TOM, AEVACTBYIOT fI HOPMATUBHbIE MOSOXKEHNSI O NMPUMEHEHWM
YrONIOBHbIX CaHKLMI Ha HaUMOHanbLHOM ypoBHe. Kpome Toro, B nepBoii YacTu
cMCTEMaTU3NPOBaHbl OCHOBHbIE XapaKTEPUCTUKN AENCTBYHOLLMX NPABOBbIX JOKYMEHTOB,
KOTOpble NpeaycMaTpuBatoT NOA0OHbIE YrONOBHbLIE CaHKLMN.

b) Bo BTOpOI YacTu npeacTaBrneHa UNnCcTpaumsa pasnnyHbiX Mep, peannsyembix Ha
HauMoHanbLHOM ypoBHe, B 0bnacTtn obecneyeHns 6e3onacHOCTM B pamkax Tak
Ha3bIBAEMOI0 «UCKITHOUYEHNS MO COOBpaxeHsaM 6e30MacHOCTMY.
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Il. ~ TMBKAS1 BO3MOXHOCTb B OTHOLLEHWM NPUMEHEHUA UNU HENPUMEHEHUA
YronoBHbIX CAHKUWN ONA 3AWUTLI NATEHTHBIX NMPAB

A. BBEOEHME

7.  CucTteMbl MHTENNeKTyanbHon cO6CTBEHHOCTU MO BCEMY MUPY NpeaycmaTpuBatoT
pasnunyHble Mepbl MPABOBOW 3aLUTbI M CAHKLMK, NPUMEHsIEMble B CIlyvae HapyLleHUsi npas.,
4yTO Heobxoaumo Ans obecnevyeHns IPPEKTUBHOCTU TaKUX CUCTEM. B LIENoM NX MOXHO
pasgenuTb Ha TpU rPynnbl: rPaXXaaHCKO-NpaBoBble CPEACTBA 3aLMUTbI, aOMUHUCTPATUBHO-
NpaBoOBble CPEACTBA 3aLLUMTLI M YrONOBHbIE CAHKLUMWN. YTONOBHbIE CAHKLMWN, KOTOPbLIM MOCBSILLEH
HaCTOSILLMIN OOKYMEHT, NPUMEHSIIOTCS B Clydae HapyLLEeHUs! YrorloBHOMO 3aKoHoAaTenbCcTBa, rae
onpefeneHHble AeiCTBUSA KBAanNnUMULMPYIOTCS Kak YrofloBHbIE NPECTYNneHus.

8.  CyuwlecTByeT AaBHAS Tpagmumsa oxpaHbl OnpeaenieHHbIX KaTeropu npas
WHTENNEKTyanbHON CO6CTBEHHOCTU C MOMOLLIbIO YTOMOBHBLIX CAHKLWIA: HAanpumep, B
CoeguHeHHbIx WWTaTtax Amepukn B 1987 r. B 3akoH 06 aBTopckom npaee 1790 r. Obinun
BKITHOMEHbI YTONOBHbIE CaHKLMW, KOTOPbIE NPUMEHSNMUCE TONbKO B OTHOLLEHUN OrPaHUYEHHOro
yncrna HapyLIEeHUIN, COBEPLUEHHbIX KHAMEPEHHO» N «C LieNbto nonyyeHunst npubbinn». Yto
KacaeTCsi NaTEHTHOM 06nacTy, TO B HEKOTOPbIX IOPUCAMKLMSAX' OTMeYaeTcs UHTepec K
YrONOBHLIM CaHKLIMAM, @ HEKOTOpble CTpaHbl? MX npumMeHsioT. OagHako uccneaosaTtenu® n
npeacTaBUTENM YaCTHOTO cekTopa’ yKasblBaloT Ha NPOBneMbl, KOTOPbIE MOTYT BO3HUKHYTh,
€CInn NaTeHTHble NpaBa OyayT 3almMLaTLCA C MOMOLLbIO YTONTOBHbIX CAHKLNA.

B. MBEXOYHAPOOHAA HOPMATUBHO-TNPABOBAA BEA3A
9. UTo KacaeTca MexayHapogHOM HOPpMaTMBHO-NPaBoOBOK 6as3bl, TO B COOTBETCTBUN CO

cratben 61 Cornawenua TPUMNC, «cTpaHbl-4neHbl npegycMaTpuBaloT YronoBHbIe npouenypbl
N HakasaHus, NPUMEHsIEMbIe, MO KpanHen Mepe, B cnydasax YMbILLAEHHOro HenpaBoMepHOro

OpHa 13 Hanbornee BaXHbIX XapakTepUCTUK MPOeKTa NpeanoxeHus, noarotosneHHoro Esponerickon
komuccuen no gupektnee EC 06 yronoBHbIX CaHKLMAX, Kacanacb BBEAEHWS YTONOBHbIX CAHKLMA Ha
HaUMOHANbLHOM YPOBHE 3a HapyLleHMe NaTeHTHbIX NpaB. CriegyeT OTMEeTUTb, YTO B XOA4E NEPBOro YTEHMUS
npepnaraemont aupektusbl (anpenb 2007 r.) MapnameHT BHEC UBMEHEHUS B 3TV NOMOXEHUSI.

Hanpumep, Takue ctpaHsbl, kak Amxup, AHrona, AHTurya u bapbyana, ApreHTuHa, ApmeHusi, baramckue
ocTpoBa, bapbanoc, benapychk, benus, Benbrusi, Bonrapusi, botceaHa, BEpasunus, bytaH, Kabo-Bepge,
Kambogxa, Konymbusi, Komopckue octpoBa, Kyba, Mekcuka, Poccuiickas ®enepauns, Tannang,
dununnuHbl, Xopsatus, Weenuapus, LWeeumnsa. Bonee nogpobHas uHpopmauus npeactaeneHa B
npunoXeHun | kK HACTOALLEMY JOKYMEHTY, B KOTOPOM COAEPXKATCH MOTOXEHNST HALMOHANBHOTO 1
pernoHanbHOro 3aKoHOA4aTENbLCTBA.

MpuHa MaHTa oTmevaeT, 4To, C OQHON CTOPOHbI, YCNIOBUEM NPUMEHEHMS 3aKoHa, NpeayCcMaTpuBatoLLEero
YroNOBHbIE CaHKLMW B Criy4ae HapyLLEHUS NaTEHTHbIX NpaB, NPEANoNoXUTeNnsHO byaeT Hanuune
CO3HaTENbHOro NPECTYMNHOrO YMbICNa Y HapyLUMTENs, a, C APYro CTOPOHbI, OHa obpallaeT BHMMaHWe Ha
TPYOHOCTU, CBSA3aHHbIE C YCTAHOBMEHWEM NOPOra AN TAKOr0 YMbILLIIEHHOTO HapyLUEHUS NPY NPUMEHEHNN
YroNnoBHbIX CaHKLWIA B NaTEHTHOW obnactu. B oTnvume oT gpyrux kaTeropumn MHTENNeKTyansHom
coBCTBEHHOCTH, ecnu nopor ByAeT CNULLIKOM BbICOKUM, TO KONMYECTBO HapyLUMTENEN, B OTHOLLEHUM KOTOPbIX
OyneT ocyLecTBNSATLCA YrONOBHOE NpecnefoBaHne, CHU3NTCS, @ 3HaYUT, NPeMMyLLEeCTBa YrONOBHOIO
npecnenoBannsi OyayT MeHee 3HauMTeNbHbIMU. A ecnv nopor GyAeT CrMLIKOM HU3KUM, TO BO3MOXHOCTb
NPUMEHEHUS YrONOBHbIX CAaHKLUMI OyaeT caoepXuBaTh TeX, KTo 6oUTCst cTaTb 0OBEKTOM UX NPUMEHEHUS MPU
cosfaHum nHHoBaumn. «The Puzzle of Criminal Sanctions for Intellectual Property Infringement», Harvard
Journal of Law & Technology, Vol. 24, Number 2, 2011, pages 495 to 498.

Tum PpeiiH, anpektop no sonpocam NC komnarnmmu Nokia, kommeHTupys anpektusy C, obpaTtnn BHMMaHWe
Ha TO, YTO MEHeIKepbl NPY NPUHSTUM peLleHnst 06 NCMNONb30BaHUM TOW UMW MHOW TEXHOMOMMU NAYT Ha PUCK,
CBS13aHHbIV C AENCTBUTENBbHOCTbLIO BblAAaHHOMO NateHTa. Ecnun ecTb BO3MOXHOCTL AS1s1 OCNapuBaHus naTeHTa,
TO OHW AeNaroT 3TO; OAHAKO CUTYaLMSA CUITbHO U3MEHUTCS, ECITN BO3HMKHET BEPOATHOCTb TOTO, YTO MEHEXEP
MO>XET MOHECTN YrONOBHYI OTBETCTBEHHOCTbL. LiuT. no: Paul Meller. «Prison over Patents? Proposed EU Law
Unites Foes», N.Y. Times, Dec.9, 2005. AHanorn4yHas Touka 3peHust bbina BoipaxkeHa EBponelickoin
accouumaumen nponssoguTenen nekapcTe-gxeHepukos (EGA) B 3aknoumMTenbHOM AOKYMEHTE O NMO3ULMKN B
OTHOLWEHMM MpeanoxeHns ¢ BHECEHHbLIMI NoMpaBKkamMu Mo NOBOAY ANPEKTUBLI 06 YronoBHbIX Mepax,
HanpaBneHHbIX Ha obecneveHne oxpaHbl MpaB UHTENEKTyanbHoW cobcTBeHHOCTH, EBponerickoro
MapnameHnTa n CoseTta (man 2006 r.).
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MCNONb30BaHMSA TOBApPHbIX 3HAKOB UMW HapYyLLUEHWUS aBTOPCKOro NpaBa, COBEPLUEHHbIX B
KomMepyeckmx maclTabax». YTo kacaeTcs aTOro nonoxeHus, To B OTyeTe rpynnbl 3KCNEPTOB
BcemupHon Toprosown opraHmsaumm (BTO) no geny «Kutan: mepbl, BMAIOWMWE HA OXpaHy n
obecneyeHne npaB MHTennekTyanbHon cobctBeHHocTu» (WT/DS362/R) («Kutan: npaa
WHTEeNneKTyanbHo COBCTBEHHOCTM»)® FOBOPUTCS, YTO Ucnonb3oBaHue crosa shall ykasbiBaeT
Ha TO, YTO cTaTbs 61 HanaraeT obsa3aTenbcTBa Ha YneHoB BTO. Tem He meHee B OTyeTe Takke
rOBOPUTCS, YTO B CTaTbE COAEPKNUTCHA «HE MEHEE YeTbIpex OrpaHNYeHNn, HanaraemMblx Ha
npeaycMOTPEHHOE B Her 06a3aTenbcTBOY. B yacTHOCTW, nmeeTcst B BUAY, YTO 0693aTenbCTBO
O BBEAEHUWN YroSfIOBHbIX CaHKLM MPUMEHSETCS K TOBAapHbIM 3HaKaM M aBTOPCKOMY Npasy, a He
KO BCEM NnpaBaM MHTENNeKTyanbHoM COBCTBEHHOCTN, OxXxBadeHHbIX Cornawennem no TPUMC;
OHO B B0nbLUEn CTENEHN OTHOCUTCSA K MPOU3BOACTBY NOAAENOK U MMPATCTBY, a HE K APYruMm
hopmam HapyLleHun; 06a3aTenbLCTBO NPUMEHSAETCS B TOM Criyyae, Korga peyb nget ob
YMbILUNIEHHOW nogAernke TOBapHbIX 3HAKOB M HapyLLUEHMX aBTOPCKOro Npaea v Korga Takue
AEVNCTBMSA OCYLLECTBNAOTCS «B KOMMepYeckunx macwtabax». Mo noBogy nepBoro m3 aTmx
orpaHnyeHunin ['pynna aKkcnepToB OAHO3HAYHO 3asBuna, YTO BBEAEHWE YrONOBHbIX CaHKLMIA
aBnaeTcs 06a3aTenbHbIM TOMBbKO B OTHOLLEHUW HapyLLeHW NpaB TOBAPHbIX 3HAKOB U
aBTOPCKOro npaea.

10. YetBepTOE nNpeanoxeHue cratbh 61 npegnonaraeT, YTO HA MHOFOCTOPOHHEM YPOBHE He
cyuiecTByeT o6s3aTenscTBa O BBEAEHMM YrONOBHbIX CaHKLMI 3a HapyLleHne npas
NHTEeNNeKTyanbHOM CO6CTBEHHOCTU, MOMMMO NpPaB TOBAPHbLIX 3HAKOB M aBTOPCKOro npaga.
lNepBas YacTb YeTBEPTOro NpeanoXeHust ctatbk 61, NO CyTN Aena, HOCUT paspeLLnTENbHbIN
xapakTep: « CTpaHbl-4reHbl MOryT NpeayCMOTPeTh YrofloBHbIE NpoLeaypbl U Haka3aHus ¢
Lenbio UX MPUMEHEHNS B APYIUX CnyYyaax HapyLleHUs NnpaB UHTENeKTyanbHON
COBCTBEHHOCTUY, B OTNU4YME OT 0653bIBalOLLErO XapakTepa NepBoro npeanoxennsa. B cBasu ¢
aTum B OTUeTe aKkcnepTHOM rpynnbl No geny «Kutan: npaBa MHTENNEKTyanbHON
cobCcTBEHHOCTUY roBopuTcs: «YeTBepToe npeanoxeHue ctatbn 61 gaeT cTpaHam-yneHam
BO3MOXHOCTb BBECTU YrOMOBHYIO OTBETCTBEHHOCTL 3a ApYyrne HapyLlleHus npasa
WHTEeNneKTyanbHOM CO6CTBEHHOCTU, B YACTHOCTU, €CINN OHW COBEPLLEHbBI YMbILLIIEHHO U B
KOMMepyeckux mactabax. HecmMoTpsi Ha NnoTeHunanbHy Cepbe3HOCTb NOAO0OHbIX
HapyLleHuin, ctatbd 61 He NpeaycmaTpuBaeT 0b6a3aTenbHOro BBEAEHUS YrONOBHOM
OTBETCTBEHHOCTM 3a X COBEpLUEHNEX®,

11. TTocKonbKy NaTeHTbl UCKITHOYEHbI N3 3TOTO NOSIOKEHMUS, 3TO 3HAYUT, YTO YneHbl BTO He
HEecyT MeXxayHapoaHbIX 0053aTeNbCTB NO BBEAEHMIO YIONOBHbIX CaHKLMIA 3a HapylleHme
naTeHTHbIX NpaB. B aToun cBA3K B cTaTtbe 61 ykasaHo, YTO «CTpaHbl-YSieHbl MOTyT
npegycMoTPEeTb YrofOBHbIE NPOLeaypbl M HaKasaHUA C LEnbo UX MPUMEHEHNS B APYTrnX
Cnyvyasax HapyLleHWs npaB UHTeNNeKTyarnbHON COBCTBEHHOCTH, B YACTHOCTU, €CIIN OHU
COBEPLLEHbI YMBILLMIEHHO N B KOMMEpPYeCKMX Maclitabax». BBeaeHue yronoBHbIX CaHKLMN
MOXET ObITb CEPLE3HbIM CAEPXUBAOLLMM haKTOPOM NPU BEAEHUN KOMMEPYECKOMN
AeATeNbHOCTU, OCHOBaHHOW Ha HapyweHun MNMAC; gencTeBnTensHO, Bbio OTMEYEHO, YTO «PUCK
NPUMEHEHUS YTONOBHbIX CaHKLMA HepeaKo MoXeT BbiTb AOCTAaTOYHO CUEH, YTOObl 3acTaBUTb
PupmMy 0TKasaTbCHA OT BeAEHUS AeATENbHOCTM, KOTOPYHO Briagernew, npaB MOXeT pacLeHUTb Kak
HapyLLeHue» ' .

12. YTt0 KacaeTcsa naTeHTHbIX NpaB, TO B OTHOLIEHUW BBEAEHUS YrONOBHbIX CaHKLNIA
npuMeHsieTcs APYron Noaxo4d, KOTOPbIN OTNiMYaeTcsa OT nogxo4a, MpUMEHSEMOro B OTHOLLEHNUN
aBTOPCKOro npaea 1 ToBapHbIX 3HaKoB. JTO 00yCrnoBreHo psigom dakTopoB. Hanpumep,
cuMTaeTCcd, YTO HapyLwmnTeNn Npas TOBAPHbIX 3HAKOB M aBTOPCKOro NpaBa «HaHOCAT 6onbLunii

° OT4eT rpynnbl 3KCNepToB no aeny «KuTai: mepsl, BUsAIOLLME HA OXpaHy U obecrnevyeHne npas

uHTennekTyansHon cobcteeHHocTn» (WT/DS362/R) (26 auBaps 2009 r.) («KvTai: npaBa MHTENNEKTyansHon
COBCTBEHHOCTUY).

6 WT/DS362/R, 26 aHBapsa 2009 r., nyHkT 7.518.

! «Resource Book on TRIPS and Development» UNCTAD-ICTSD Project on IPRs and Sustainable
Development, 2005, page 621.
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yLiep6 n/Mnmn B UX OTHOLLEHMUN HY>KHO NPUMEHNATb Bonee XXecTkne Mepbl Haka3aHWsi C Lienbto
npesoTBpaLLeHMsl HapyLLEHUA, YeM B OTHOLLEHUW HapyLUMTENen NaTeHTHbIX NpaB», U YTo, XOTS
npeacTaBUTENW NPOMBILLNIEHHOCTM NPU3bIBAIOT K YCUITEHMIO OXpPaHbl NPOYMX KaTeropui
MHTEeNneKTyanbHon cobCTBEHHOCTN (0COGEHHO aBTOPCKOrO Npasa), pasHble 0Tpacnuv UMeT
pa3fnyHbIE TOYKN 3PEHNSt OTHOCUTENLHO a1EKBATHOMO YPOBHS OXPaHbl MaTeHTOBY®,

13. Mo noBoay BBEAEHMS YrONMOBHbIX CaHKLMIA 3@ HapYyLLEHMEe NaTeHTHbIX NpaB Gbiro
OTMEYEHO, YTO «BBEAEHNE YrONIOBHON OTBETCTBEHHOCTU MOTIO Obl 3aCTaBUTb TEX, KTO
YMbILUIIEHHO HapyLUaeT NaTeHTHblE NpaBa, 0Tka3aTbCs OT TAKOW HE3aKOHHOWN AeATEeNbHOCTM
(vnu BoOGLLIE HE HAYMHATbL ee), TEM caMbiM COKpaTUB 06bEM yLep6a, HAHOCUMOro
BnagernbLam nateHToB»’. Bbino Takke 0TMEeYeHO, YTO YroNMoBHOE NpecneaoBaHVe B OTnYmMe
OT rpaXgaHCKoro Ccy4onpoM3BOACTBA OCYLLECTBSIETCS FOCYAapCTBEHHBIMU OpraHamu, YTo
MOXET NO3BONWTL BnajerbLamM NaTeHTOB COKOHOMUTL', Tak Kak rpaxaaHckoe cyaebHoe
pa3bupaTenbCTBO MO NOBOAY HAPYLLUEHUS MATEHTHbIX NpaB AeNCTBUTENbHO MOXET ObiTh
3aTpaTHEIM V1 13-3a 3TOMO NPaKTUECKN HEAOCTYNHBIM ANS HEKOTOPbIX BNAAENbLER NaTeHTHbIX
npas™.

14. CTOPOHHUKM rpaxkgaHCKO-NPaBOBOro pacCMOTPEHMSA e O HApYLLUEHMN NaTEHTHbIX NpaB
obpaLlaloT BHUMaHNe Ha 0OCOBEHHOCTN NaTeHTHbIX NPaB U, B YACTHOCTU, Ha UX 06beM U
AevcTeuTensHocTb. B aTon cessm Manata nateHTHbIX noBepeHHbIX (CIPA), KommeHTupys
NpoeKT AnpekTuBbl EBponenckoro cotosa 06 yronoBHbIX Mepax, HanpaBfeHHbIX Ha
obecneyeHne npae UHTENNEKTyarnbHOM COGCTBEHHOCTM, OTMETUNA, YTO B NaTEHTHON cdepe
YronoBHble CaHKUUN Heoba3aTenbHO ABMAITCA Haanexailen Mepon: «XoTsa Nno naTteHTam
NPOBOAMTCA MONHasi IKCnepTn3a, Npyu pacCMOTPEHUN UCKOB O HapyLleHUn npas (nocrne Bblgayu
naTeHTa) Hepeako BeayTcs cnopbl 06 o6beme NaTeHTHOM OXpaHbl, @ Takke O TOM, BXOAUT Nn B
Hee KOHKPETHbIV NPOAYKT UK NPOoLEecC; KpoMe TOro, MOXeT ocnapuBaTbC AENCTBUTENBHOCTb
naTeHTa; N BO MHOTUX Criy4asix 3TO NPOMCX0AUT C 06enX CTOPOH: KOHKYPEHT MOXET 3asBUTb,
YTO ero AeATeNbHOCTb HE BXOOUT B NPaBOMEPHbIN 06beM OXpaHbl NaTeHTa. Ecnn B OTHOLWEHUN
HapyLLeHUn NaTeHTHbIX NpaB 6yayT NPUMEHSTLCS YrONOBHbIE CaHKLUMMK, TO HEONpeaeneHHOCTb,
cBsi3aHHas ¢ 06bEMOM OXpaHbl U 4ENCTBUTENBbHOCTBIO NATEHTOB, MOXET CTaTb 3HAYUTENbHbLIM
caepXmBaroLLmMM hakTopoM AN KOHKYPEHTOB AaXe B OTHOLLEHUWN TOW AeATeNbHOCTH, KoTopas
MOXeT BXOAWTb B 06BbEM NaTeHTHOI oxpaHbi» 2. Kpome Toro, HekoTopble nccnenosartenu’
NoaYEpPKMBALOT, YTO CO34aHNE Ype3MepPHbIX CAEPKMBaAOLLNX DaKTOPOB B NAaTEHTHOW cepe
MOXeT Joporo 060MTUCH OBLLIECTBY, Tak Kak CTpax cTaTb OO bEKTOM YrOoMOBHbIX CAHKLMIN MOXeT
npenaTcTBOBaTb pa3paboTke HOBbIX TEXHOMOMMIA, B TOM YMCIE B TAKMX YyBCTBUTENbHbLIX ANS
o0LecTBEHHOCTM 06aCTSX, Kak 34paBoOOXpaHEHME.

Irina D. Manta, cm. cHocky 3 Bbille, cTp. 472.

Irina D. Manta, cm. cHocky 3 Bbile, cTp. 493.

Harold A. Borland. «The Affirmative Duty to Exercise Due Care in Willful Patent Infringement Cases: We Siill
Want It», Houston Business and Tax Law Journal, 2005, page 197.

B HepaBHeM oTyeTe AMepUKaHCKON accoumaLmm npaea uHTennektyansHon cobcteseHHocTn (AAMKC)
NPUBOAATCS Criefyolmne MeanaHHbIe NnokasaTeny pasmepa cynebHbix n3gepek npyu pacCMoTpPEHMU NCKOB O
HapyLUueHnn naTeHTHbIX NpaB B CoeauHerHbIx LTaTtax Amepuku. [ns nckos ¢ ocnapvBaemMon CymMMOn B
pa3vepe meHee 1 mnH gonn. CLUA megmaHHasa BenvunHa cyaebHbix nsgepxkek cocraenset 750 000 gonn.
CWA. Ecnum peyb nget o cymme ot 1 mnH gonn. CLA po 25 mnH gonn. CLWA, 1o obwme cynebHble naaepxku
mMoryT gocturatb 2,8 mnH gonn. CLWWA. [Ons uckos, ocnapvBaemMas CymMMa no KOTOpbIM NpeBbiluaeT 25 MiH
ponn. CLUA, obume cynebHble n3gepxkm No OKoHYaHun pa3bupatenbcTBa MOryT gocTuratb 5 MinH gonn.
CLA. WN3-3a BbicokMx cyaebHbIX n3gepxek MHorve manblie u cpegHune npeanpustus (MCI) He nogatoT Uckm
0 HapyLweHun nateHTHbIX npaB (AAMNUC, 2013 Report of the Economic Survey). Ho B pasHbIx lopucamkumnsax
pa3mep cyaebHbIX n3gepxkek MoxeT ObITb pasHbiM, a nccnegosaHne AAMNUC kacaeTcs TONbKO cUTyauumn B
CoeanHeHHbIx LLTatax AMepukn, KoTopasi TPUBOAMTCS B KAYeCcTBE NprMepa HanbonbLUMX pacxogoB Ha
3aLLMTY NATEHTHbIX Npas..

Chartered Institute of Patent Agents. «Preliminary Comments on the proposed Directive on criminal measures
aimed at ensuring the enforcement of intellectual property rights and the Council Framework Decision on
measures to strengthen the criminal law framework to combat intellectual property offences», page 4.

Irina D. Manta. «The Puzzle of Criminal Sanctions for Intellectual Property Infringement», Harvard Journal of
Law & Technology, Vol. 24, Number 2, 2011, page 499.
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15. [poTuB BBEOEHWUS YrONOBHOW OTBETCTBEHHOCTU 3a HapyLleHWe naTeHTHbIX NpaB
NPVBOOUIIUCH Pa3fUYHbIE apryMeHTbl MONMTUYECKoro Torka. Mo atomy Bonpocy NoveTHbIn
cyabs r-H Jlyn Xapmc, anennsumoHHbIn cyabs BepxosHoro cyaa FOAP, noaroToBmn JOKYMEHT,
KoTopbIr Obln NpeacTaBneH Ha YeTBepTomn ceccum KoHecynbTatueHoro kommteta BONC no
sawumTe npas'®. B aTOM fOKyMEHTE 6bIN0 OTMEYEHO CreayoLee: B LEeNOM Cyabl MO YroNoBHbLIM
Aenam He NMeIoT KBanudukaumm ansa pacCMOTPEHMSA NATEHTHBIX MCKOB; KaXXabl KOHKPETHbIN
NaTeHT MOXET OXBaTblBaTb MHOXECTBO «M3006pEeTEHUNY; NPpU3HaHNE NaTeHTa
HeOEeNCTBUTENbHbIM ABNSETCA TUNUYHOW CTpaTernen 3almtbl OT 0OBUHEHUI B HApPYyLLUEHUN
NaTeHTHbIX NpaB; NPOAYKT BNaaenbLa nateHTa MoXeT 6bITb NPOM3BEAEH HE B COOTBETCTBUM C
NaTeHTOM; NPOAYKT HAPYLUUTENS MOXET He SABNATbCS KONMen NpodykTa naTeHToobnagartens B
TOM BUAE, B KOTOPOM OH NpeacTaBneH Ha pbIHKE; COTPYAHUKN MPaBOOXPaHUTESNbHbBIX OPraHoB U
NOorpaHUYHbIX CNyx6 hakTnyeckn He MMET BO3MOXHOCTU YCTAHOBUTbL TOT YaKT, YTO TOT Unn
WHOW NPOAYKT HapyLLaeT NaTeHTHble NpaBa; BeAeHne NaTeHTHOro cnopa B cyae Tpebyer
BonbLuMX 3aTpaT; U 3HaYMTENbHas OONA NAaTEHTOB OT3bIBAETCHA B XOA4E PAacCMOTPEHUS
naTeHTHOro crnopa B cyae.

16. Ha HauMoHanLHOM YPOBHE B psie IOPUCAMKLIMIA™ CYLLLECTBYIOT NPUMEPLI MPUMEHEHMUS
YrOMOBHbBIX CaHKLMIA ANS 3alMUThl NaTeHTHLIX NpaB. Ha pernoHansHOM ypoBsHe, 3a
NCKMoveHneM BaHrniickoro cornatuenus, yupexaatoLlero AprKaHCKyo OpraHnM3aLmio
WHTENNeKTyanbHON COBCTBEHHOCTH, BOMbLUE HET AOCTYMHbLIX MPUMEPOB, Tak Kak obcyxaeHne
aToro Bonpoca B EBponeiickom cotose npuoctaHoBneHo™®. Kpome Toro, HET npuMepoB U Ha
MEX/yHapOAHOM YPOBHE, Tak Kak HeJaBHO NPUHSATLINA AOroBOp B 06nacTyi NpaBoNpUMEHEHNs
— ToproBoe cornaweHne o 6opbbe ¢ koHTpadakumnen (ACTA) — He npeaycmaTpuBaeT
NPUMEHEHMS YroNOBHbIX CaHKLMIA B CIyYae HapyLIEHWs NaTeHTHbIX NpaB.

4 WIPO/ACE/4/3, cTp. 15.

o CM. CHOCKY 2 BbILLE.

16 Mo cnoBam ofHOro U3 aBTOPOB, KOMMEHTMPOBaBLUUX AnpekTnBy EC 06 yronoBHbIX Mepax, HanpaBreHHbIX Ha
obecneyveHne nNpaB UHTENNEKTYanbHOW cO6CTBEHHOCTH (Tak HasbiBaeMas avpekTtuea IPRED2, koTopas umeet
BTOPOM HOMEP, NOTOMY YTO OHa AOIMKHA AONOMNHMTL NEPBYIO ANpeKTUBY 06 obecneveHnn npas, rae NaeT pedb
0 rpakgaHCKO-NPaBOBbIX CAHKUMSAX, NPUMEHSAeMbIX B crniyyae HapyweHus MUNC), «cpean Hambonee
nonynsapHeix nonpasok MNMapnameHTa 6bina nonpaeka, NpeanonaratLas UCKIMoYeHe NaTeHToB U3 cdepsbl
AeNCcTBMA 3ToN AMpekTMBbIx». Lisa Peets. «Criminal Sanctions Remain Complex», Copyright World Issue No.
173, page 14.

B nccneposaHun, npoBeaeHHOM Mo 3anpocy EBponeinckoi KoMMCCHMM rpynmnon KOHCYNbTaHTOB U3 pasHbIX
€BpPOMNenNCcKNX CTpaH, NOAYEePKNBAETCS, YTO 3aKOHbI Pa3HbIX rocyaapcT-yneHoB EC B 06nacTy yronoBHbIX
CaHKLMI 3a HapyLLEeHUsI NpaB MHTENNeKTyanbHoW cobCTBEHHOCTH pasnuyatotcs. B nccnegosaHum rosoputes,
4YTO Npobnembl, 06YCrNOBMEHHbIE TPaHCHALMOHANbHOW NPECTYMHOCTBIO, KCO3A4al0T HACTOATENBHYIO
noTpebHOCTb B rapMOHM3aL/MKM YroNoBHOIO 3akoHoAaTenbCTBa rocygapcTe-uneHoB EC». Yto kacaetca
naTeHToB, TO B MCCreaoBaHUM ObINO NOAYEPKHYTO, YTO TOMBKO B LLUECTM rocyAapcTBax-yneHax He
npeayCcMOTPEHbl YTOMOBHbIE CaHKLMKW, HO, HECMOTPS Ha 9TO 06CTOATENLCTBO, BBEAEHWE YTONIOBHON
OTBETCTBEHHOCTM 3a HapyLLUeHWe NaTeHTHbIX MpaB He paccMaTpUBaETCs Kak OAMH U3 BapuaHTOB AarbHEenLmnx
aencteun. «Study on a possible modified proposal on criminal measures aimed at ensuring the enforcement
of intellectual property rights», JLS/2009/A1/FWC/023.
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C. PEANNSAUMA B PAMKAX HALIMOHAITIbHOIO SAKOHOOATEJIbCTBA

17. XoTHa HeKoTopble CTPaHbl peLnnM He BBOOUTb YrONOBHbIE CaHKLUUN 3@ HapyLleHue
naTeHTHbIX Npae’®, BbInNn 1 Te, KTo NPUHAN Apyroe pelueHne. YTo kacaeTcs aTow rpynnbl
CTpaH, TO peanu3auuns yrofloBHbIX CaHKLMIA 3@ HapyLLUeHMe NaTeHTHbIX NpaB MOXeT HOCUTb
pa3nuuHbIii xapakTep. Hanpumep, cornmacHo ogHoMy nccnegosanuio'®, B EBpone, roe B aToM
obnactn HeT eanHon Hopmbl EBponenckoro cotosa, TonbKo B LLECTU rOCyaapCcTBax-yfieHax He
NpeayCMOTPEHbI YrONMOBHbIE CaHKLMM B Cryvae HapyLlleHUs naTeHTHbIX npas. B AnoHun
YronoBHble CaHKUUW 3a HapyLleHWe NaTeHTHbIX NpaB ObinNn BBeAEHbI, KOraa BCTYNUI B CUIy
3akoH o naTeHTax 1959 r. 3atem B 2006 r. OHM ObINN NEPECMOTPEHDI, N UX COEPXKUBALOLLEE
BO34encTBUE ObINo yCUNeHo, Tak kak bbin yBenMyeH MakCMarnbHbI CPOK NuweHnst ceoboabl (¢
NATU 40 OecsTr feT) 1 Obin yBenuyeH pasmep wrpada (¢ 5 mnH nen go 10 mnH ner). Kpome
TOro, yrofioBHasi OTBETCTBEHHOCTb 3a HapyLleHne naTeHTHbIX NpaB Obina BBeAeHa B psge
Pa3BMBAIOLLIMXCS CTPaH M3 pasHbIX PerMoHoB Mupa®. HecMoTps Ha HanuuMe BaxHbIX pasnnymi
MeXay NoroXeHnsiMn 3akoHodaTenbcTea (MMbo NnaTeHTHOro, NMMbo yrorioBHOMO), €CTb U 0bLume
3NeMeHTbl, KOTopble crnegyeT BblAenUTb.

a) [OesaHue

18. [esHue, nexallee B OCHOBE NMPECTYNNEHUs, NpeacTaBnseT cobol aecTeme, CBA3aHHOe
C MCMONb30BaHNeM n3obpeTeHns 6e3 paspelleHns BnagensLa nateHta?’. B
3aKoHoZaTenNbCTBE HEKOTOPbLIX rOCYAapCTB-YNIeHOB coaepXkuTcs ero 6onee nogpoGHoe

22
onucaHue™.

19. [pakTnyecku Bcerga npucCyTCTBYET yKasaHUe Ha NCUXONMOTrMYECKUA KOMMNOHEHT
npecTynneHns/npaBoHapyLUEHsI, CBS3aHHbIN C HAMEPEHNEM?®, Tak Kak YMbILLIEHHbIN XapakTep
HapyLLEHUS ABMSIETCA OCHOBOW AN NPUMEHEHNS YronoBHbIX caHKumiA. o cyTu aena, ecnu
[iefcTBue coBepLleHo 6e3 HamepeHWst HapyLWKTb NaTeHTHbIE NpaBea, TO B NPUHLMNE MOTyT
NPUMEHSITLCSI TONbKO rpaXkgaHCKO-NpaBoBble Mepbl 3alnThl. B 3ToM cBSA3n 3akoHoaaTenm

18 Hanpumep, Takune ctpaHsbl, kak ABctpanus, bonusus, Kanaga, Yunn, Kutan, Sctonus, pysus, MoHaypac,

Manawsus, Hoas 3enaHgusi, Cunranyp, KOxHas Adpuka, CoeguHeHHoe KoponescTtBo, CoeguHeHHbIe
WraTtbl AMepukun. Bonee nogpobHas nHdopmaums npeactaBneHa B NpunoxeHun | K HacTosLemy
OOKYMEHTY, B KOTOPOM COZEPXKAaTCS MONMOXEHNS HALMOHANBHOIO U PErMOHaNbLHOIO 3aKOHOA4ATENbCTBA.

Cwm. cHocky 17 Bblle.

B xope aToro nccnenoBaHust 66110 MpoaHanM3npoBaHO 3aKOHOAATENbLCTBO 159 cTpaH, u BbINo ycTaHOBMNEHO,
YTO YroNOBHbIE CAHKLMKN B NAaTEHTHOM obnacTn npegyCcMoTpeHbl B 3akoHoaaTenscTBe 99 cTpaH 13 yncna
pPacCMOTPEHHBIX.

B 3akoHe o naTteHTax ApreHTuHbl ncnonb3ytoTcs BelpaxeHus «defraudacion de los derechos del inventor»
(ocylecTBneHne MolLeHHMYECTBa B OTHOLLEHMN NpaB n3obpetatens) u «delito de falsificacion»
(npectynneHue, cBsizaHHoe ¢ co3gaHnem noanenku). A B § 1 ctaten 8 6enbrunckoro 3akoHa 0 HakaszaHWsAX 3a
KOHTpacdhakumio 1 NnpaTcTBO B cdhepe UHTENNEKTyanbHom cobcTBeHHOCTM oT 5 Masa 2007 r. roBopuTcs O
«HapyLLeHuu npaB naTeHToobnagaTensi co 3NoHaMePEHHbLIM UMW MOLLEHHUYECKUM YMbICTIOMY.

Hanpumep, B ctatbe 184 3akoHa o nateHTax bpasunun rosoputcs cnegytowlee: «lpecTtynnexHve B
OTHOLLEHMM NaTeHTa Ha U3obpeTeHne Unm NonesHy Moaesb CoBepLuaeTcs NobbIM NULIOM, KOTopoe: |.
3KCMOPTUPYET, NPOAaeT, NpeaoCTaBnseT Uy npeanaraeT ansg Npoaaxu, XpaHUT, CKPbIBAET UMK NOMy4vaeT ¢
LieNbI0 MCMOSb30BaHUS B 9KOHOMUYECKNX LIENSX NPOAYKT, NPOM3BEAEHHbIN B YCITOBUAX HAPYLUEHWS NpaB Ha
naTeHT Ha n3o6peTeHne Ny NONE3HYI0 MOAENb UM NOMYYEHHbIN NMPU MOMOLLM 3anaTeHTOBAHHOIO CPeacTBa
unu npouecca; unu Il. umnopTMpyeT NpoayKT, KOTOPbLIV ABNSETCH 0OBEKTOM NaTeHTa Ha M306peTeHne nnu
NonesHy MoZenb U KOTOPbIN MNOy4eH Npy NOMOLLIM NpoLiecca, 3anaTeHTOBaHHOIO B 3TOW CTpaHe, B
Lensix, ykasaHHbIX B NpeAblayLlem MyHKTe, Npy YCNoBMM, YTO STOT NPOAYKT He Obin BbiBEAEH HA
WHOCTPaHHBIN PbIHOK HANPsIMyto NnaTeHToo6nagaTenem unu ¢ ero cornacusy. AHanornyHasi CTpykTypa
onucaHus gesHus (T. e. NepeyvncrieHne psaga AeNCcTBUN, KOTOpble SIBNATCS HAPYLLEHWEM NAaTEHTHbLIX NpaB)
ucnonb3dyeTcsa B AHrone, Xopsatum, JkBagope, Ervnte, MBaTemane n Hukaparya.

Hanpumep, AHgoppa, AHturya n bapbypna, bap6agoc, benus, bytaH, BorceaHa, Kamboaxa, Konymbus,
Oanusa, QkeaTopmanbHas BuHes, PunnaHamsa, OpaHuus, Kenns, Mapokko, Hopeerus, CeHT-Knutc n Hesuc, u
O6benmnHeHHasn Pecnybnuka TaH3aHus. Bonee nogpob6Has nHdopmaums npeactasneHa B NpunoxexHun | k
HacTosILLEMY JOKYMEHTY, B KOTOPOM COAEPXKaTCS NONOXEHNS HAaLMOHAMNBHOIO 1 PErMOHANbHOro
3aKoHO4aTENbCTBA.
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Pa3HbIX CTPaH MUCMOSb3YIOT Pa3NUYHbIe BbIPAXEHUS: «INLIO, KOTOPOE 0CO3HaHHO CoBepLIaeT
aencreue/gencreyet (...)24»; «toboe nNnuo, KOTOPOE HE3aKOHHO U OCO3HAHHO COBEpLUAET
(...)*®»; «CO 3MOHaMEPEHHbIM M MOLLEHHNYECKUM YMbICIIOM»2%; «nto6oe nuuo, KoTopoe
HaMepeHHO UruU yMbIlWIeHHo coBepluaeT (...)»%’; «nboe Nuuo, KOTopoe 06MaHHbLIM ymem
ncnonb3ayert (...)»%%; «nuua, KoTopble 0CO3HaHHO CKPLIBAIOT (...)»*; «MpedHamepeHHoe
HapyLeHne»*’; «nnLo HamepeHHO HapyluaeT»>!; «oco3HaHHbIe HapyLueHus (...)»%%; «nuuo,
KOTOPOE OCO3HaHHO N HaMepeHHO cosepLiaeT (...)»*; «HamepeHHoe HapyLeHne»*,;
«YMbILWEHHO HapyLuaeT (...)».%

20. T[lpumevaTenbHO, YTO NAaTEHTHOE 3aKOHOA4ATENbCTBO HEKOTOPbLIX CTPaH nNpegycmaTpmuBaeT
Haka3aHue He TONbKO 3a YMbILLNIEHHOE AesHue, T. €. AeNCTBMEe, COBEPLUAEMOE CO3HATENMbHO
N/vnu ¢ uenblo NonyyYeHus pesynbTarta onpeaeneHHoro esHus (yMblWwneHHoe
npaBOHapYLLUEHME), HO U 3a JesiHUE, co8epPUIEHHOE 110 2pyboli HebpexXHocmu, YTO pacLumMpsieT
cchepy NPUMEHEHNS YTONMOBHbIX CAHKLMI, B TOM YACIIE U HA HEKOTOpPLIE BUAbI 4ENCTBUNA, NpU
COBEpLUEHNN KOTOPbIX HE BbINO CO3HATENLHOrO HaMepPEeHMs HapyLWIUTL NaTeHTHbIE NpaBa’’.
MoHsTMe desHUs, cosepUIEHHO20 MO epybol HEGPEXXHOCMU, BKITHOMEHO, HAaNpumep, B
naTeHTHoe 3akoHoaaTtenbcTBo Camoa u Lseuun, Torga kak B JaHnn, ecnv HapyLeHne obino
COBEPLLEHO 10 2pybol HebpexxHocmu, MOryT OGbITb MPUMEHEHbI TONbKO AEHEXHbIE CaHKLUK
(ogHaKo HaMepeHne COBEPLUMTL HapYLLEHNE ABMAETCS OTSAr4aroLWmMm 06CTOATENBCTBOM,
KOTOPOE NO3BONSAET NPUMEHUTL TaKyl0 CaHKLMIO, KakK nuweHne ceoboapl).

21. CnepyeTt OTMETUTb, YTO NCUXOSNOrMYECKMUI KOMMOHEHT M B YaCTHOCTU HaMepeHue
HapyLNTb NaTeHTHble NpaBa MMEET 3HaYeHne 1 B TeX CTpaHax, rae npeayCcMoTPeHbl TONbKO
rpaXKaaHCKo-NpaBoBbIe CaHKLUMK, a YroNoBHbIe CaHKUMKW OTCYTCTBYIOT. Hanpumep, B

2 AHTurya n bapbypna, bytaH, Kambogxa, MaHa, Jlnbepusa, Camoa, Cbeppa-JleoHe. CM. npunoxexue | k

HacToALLEMY OKYMEHTY.
BaxpeliH, ctaTbs 41 3akoHa o naTeHTax 1 nonesHbix mogensx Ne 1 2004 r. c yyeTom nocrnegHux nonpasok,
BHeCeHHbIX 3akoHom Ne 14 2006 r.

Benbrus, § 1 ctatbn 8 3akoHa 0 Haka3aHMAX 3a KOHTPaaKLUIO 1 NUPATCTBO B chepe MHTENNEKTyanbHON
coberBeHHocTn oT 5.05.2007 ¢ yueTtom nonpasok ot 25.02.2011.

Hanpumep: benus, ctatbs 63 (1) 3akoHa 0 nateHTax, rmaea 253, ot 21.06.2000 ¢ yyeTomM nocnegHux
nonpasok, BHeceHHbIx 3akoHom Ne 40 ot 2005 r.; botceaHa, pasgen 134 (6) 3akoHa 0 NPOMBILLNEHHON
cobectBeHHocTH (3akoH Ne 8 2010 r.); CeHTt-Knute u Hesuc, pasanen 62 (1) 3akoHa o nateHTax (pasgen 18.25)
ot 31.12.2002.

Konymbus, ctatesa 306 YronoBHOro kogekca ¢ y4eToM nocnegHux nonpasok ot 22.06.2006.

Hanpumep, cm.: Komopckune octpoBa, ctaTtbs 41 3akoHa o nateHTax ot 05.07.1844.

Hanpumep, cm.: [lemokpatuyeckas Pecnybnuka KoHro, ctatbs 88 3akoHa 0 NpOMBbILLNEHHON COBCTBEHHOCTU
Ne 82—001 ot 7 aHBaps 1982 r.; IxnbyTtn, ctatea 200 3akoHa 06 oxpaHe NpOMbILLNIEHHON COBCTBEHHOCTU

Ne 50/AN/09/6th L ot 21.06.2009; NHooHe3us, ctatbs 130 3akoHa o nateHTax Ne 14 ot 01.08.2001; Mapokko,
ctaTtbs 213 3akoHa 06 oxpaHe npomebilneHHon cobctBeHHocT Ne 97—-17 o1 15.02.2000 ¢ yyeTom nocneaHux
nonpaeokK, BHeceHHbIX 3akoHoM Ne 31-05; n HugepnaHgpl, ctatbs 79 3akoHa o naTeHTax oT 15.12.1994
(TekcT no cocTosiHMio Ha 03.06.2009).

Hanpumep, cm.: QkBaTopuanbHas 'BuHest, ctatbsa 534 YronoeHoro kogekca ot 03.04.1980; GuHnaHauns,
cTatbsi 57 3akoHa o nateHTax, 3akoH Ne 550 ot 15.12.1967 ¢ y4eTOM nocnegHUX NonpaBoK, BHECEHHbIX
3akoHom Ne 101/2013; NcnaHaus, ctatbs 57 3akoHa o nateHTax Ne 17/1991 ¢ yyeTom nocnegHux nonpasok,
BHeceHHbIx 3akoHom Ne 126/2011; Hopserus, pasgen 57 3akoHa o nateHTax Ne 9 ot 15.12.1967 ¢ yyeTom
nonpasok, BHeceHHbIx 3akoHom Ne 8 ot 01.07.2010; Cenwenbckne Octpoa, pasgen 119 3akoHa o
NpOMbILLINEHHOM cobcTBeHHOCTU, 3akoH Ne 7 ot 2014 r.; LBeruyapwus, ctatea 81 3akoHa 0 naTteHTax oT
25.06.1954, no coctosiHmio Ha 01.01.2012; n O6begmHeHHasa Pecnybnuka TaH3aHus, pa3gen 70 rnaebl 217
3akoHa (o peructpaumm) nateHToB 1995 r.

®paHuus, ctatbs L615-14 Kogekca 06 nHTennekTyansHON cobCTBEHHOCTM (MO COCTOSIHMIO Ha 1 SHBaps
2014r.).

WpaH (Mcnamckas Pecnybnuka), ctatbs 61 (1) 3akoHa o peructpaumm naTeHTOB, NPOMbILLIIEHHLIX 06pa3LIOoB 1
TOBapHbIX 3HakoB oT 29.10.2007.

Hanpumep, cm.: KeHus, ctatbs 109 3akoHa 0 npombiwneHHon cobcTtBeHHOCTH oT 27.02.2001; KOxHbIn CyaaH,
pasaen 50 3akoHa o nateHTax Ne 58 1971 r.; u CynaH, pasgen 50 3akoHa o nateHTax Ne 58 1971 r.

Mcnanus, ctatbsa 534 YronoBHoOro kogekca.

Hanpumep, cm.: [laHus, ctatbs 57 CBogHoro 3akoHa o nateHTax, 3akoH Ne 108 ot 24.01.2012; PyaHaa,
cTatbsl 261 3akoHa 06 oxpaHe nHTennekTyanbHown cobctBeHHocT Ne 31/2009 o1 26.10.2009; n LBewus,
ctaTba 57 3akoHa o nateHTax (1967:837) ¢ yuetom nocneaHux nonpasok ot 01.07.2011.
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CoeavnHeHHbIx WtaTtax AMEpuKkn ymbILNIEHHOE HapyLleHWe NaTeHTHbIX NpaB KapaeTcs
NpUCy>XgeHnem Tak HasblBaeMon LTpadoHOM KoMneHcaumu, Torga kak B benosrum
HeJ0OpPOCOBECTHOCTb HApPYLUUTENS BNUSAET Ha BbIOOP rpaXkaaHCKO-NMPaBoBbIX CPEeaCTB
3awmTbi®’; HakoHel, B CoeanHeHHoM KoponeBcTBe B TOM cny4ae, ecnv HapyLueHue 6bIno
COBEpPLUEHO HEHAaMEpPEHHO, 00BbEM YObLITKOB, MNOAMEXALLNX KOMIEHCALUNN, cHUxaeTcs®.

22. B cooTBeTCTBMM C 3aKOHOA4ATENbCTBOM onpeaeneHHbIX CT[’)aH39 HapyLleHune rnpas B
KOMMeEpPYECKNX MacluTabax aBnseTtcs npecrtynneHmem, Torga Kak B Apyrux ctpaHax aToT (*)aKT
paccMaTpmBaeTCAd Kak oTAar4arouiee 006CTOATENBCTBO.

b)  CaHkuum

23. CaHkuun, NnpyuMeHsaemble B Criydyae HapyLleHUsl NaTeHTHbIX NpaB, — 3TO, Kak NpaBusio,
AEHEeXHble CaHKUMKM (LUTpadd) nnun caHkumu, npegycMaTtpusatowime orpaHmyeHe cesobopl nuua
(TropeMHoe 3akmnioveHne). Takue CaHKLIMM MOryT UCMONb30BaTLCS COBMECTHO; oMM MoryT
ObITb B3aMMOMCKoYatoLWwmmm (T. €. B 3TOM criyvae npumeHsaeTcst nnbo oauH Bua, nmbo
apyroin)*'; unu nepsbIii BUA CaHKUMIA, NpeaycMaTpyBaoLLmiA ynnaTy wrpada, MoxeT
NCnonb30BaTbCA B KAYECTBE OCHOBHOIO, a BTOPOM (NnweHne ceoboabl) — MPUMEHATLCS
TONMBLKO MPU HaNWUYMK OTArYaOLWMX 06CTOATENLCTB™.

87 Cwm. ctatbio 52 3akoHa o nateHTax benbruu, rge B Cny4ae yCTaHOBNEeHuA dakTa He}J,OGpOCOBECTHOCTVI

npegycmatpuBatoTcs 6onee XecTkme rpaxaaHCcKo-NpaBoBble CPEACTBA 3alLUThl:

«[...] § 4. bes ywepba ans nonoxeHuii §6 notepnesLlas CTOpoHa MMeET NPaBo Ha BO3MELLEHME BCErO
ywep0ba, KOTOpbI OHa MOHecrna B pesynbTate KoHTpadakumn. § 5. Ecnu o6bem yuepba HEBO3MOXHO
onpeaennTb HAKaKMM MHbIM 06pa3oMm, Cyabsi MOXET Ha pa3yMHOWM M cnpaBeiMBO OCHOBE YCTaHOBUTb
(PUKCUPOBAHHYO CYyMMY BO3MeLLEeHUs YObITKOB. Cyabst MOXET B Nopsifke BO3MELLEHUS YObITKOB MOCTAaHOBUTb
nepefaTb CTOPOHE UCTLA KOHTpadaKTHbIE TOBapbl, @ TakkKe, B COOTBETCTBYIOLLMX CMy4vasx, MaTepuarnbl 1
WHCTPYMEHTbI, KOTOPblE B OCHOBHOM UCMOSb30BaNMCh MpU CO34aHMN UM U3rOTOBMEHUN 3TUX TOBAPOB U
KOTOpble HaXOASTCS B pacnopsbkeHnn oTeBeTymka. Ecnu cTonmocTb 3TUX TOBapoB, MaTepuanos 1
WHCTPYMEHTOB NpeBbILLaeT akTuieckuin obbem yuepba, cyabst ycTaHaBnmMBaeT CyMMY, KOTOPYHO JOIDKEH
BO3BpaTUTb nctel,. B cnyyae HegobpocoBeCTHOro NoBeAEHUS CYAibst MOXET NPUHATL PELLUEHME O NMOSTHON Unn
YacTMYHOW nepegaye B Nopsiake BO3MELLEHUS YObITKOB NpUOLINM, NONy4YeHHON BCNEACTBME TaKOro
noBefeHns, a Takke O NPeaoCTaBNEHNM COOTBETCTBYIOLLMX YYETHbIX AOKYMEHTOB. [pn onpeaenexHun obbema
NpuobINK, NoANexallen nepegade, Bbl4ETY NOANEXAT TOMbKO U3OEPXKKU, HENOCPEACTBEHHO CBA3aHHbIE C
paccMaTpvBaeMon KOHTpadakTHOM AeATeNbHOCTLIO. § 6. B crniyyae HeqoGpocoBeCTHOrO NoBeAeHNs Cyabs
MOXET MPUHATb PeLUeHne O KOHUCKaLMM B NOMb3y UCTLA KOHTPaakTHbIX TOBApOB, a Takke, B
COOTBETCTBYIOLLMX Cry4Yasx, MaTepuarnoB 1 MHCTPYMEHTOB, KOTOpPble B OCHOBHOM MUCNOMNb30Banuch npu
CO3[aH1N UM U3rOTOBMNEHUUN 3TUX TOBAPOB U KOTOPblEe HAXOAATCA B pacrnopsikeHun oTeeTymka. Ecnn atu
TOBapbl, Matepuanbl U MHCTPYMEHThI Bonee He HaxXoAsiTCA B pacnopsiKeHN OTBETYMKA, CYLAbsi MOXET
NMOCTaHOBUTb BbINMaTUTL CYMMY, KOTOpas paBHa LieHe, Nony4YeHHON 3a 3TU nepejasBaemMble ToBapbl,
maTtepwuarbl U MIHCTPYMeHTbI. HazHayeHHasi Takum o6pa3om KoHdUCKaumsi BXOOUT — B paamepe CTOMMOCTH
KOH(PMCKOBAHHOIO — B COCTaB BO3MeELLeHNS yObITKOB». (BblEeNeHO COCTaBUTEnem).

Bonee nogpobHas nHpopmaumsa o He06XoOUMOCTU HaNMYNsl HaMepeHUs coagepXxuTcsa B pabote Harold A.
Borland. «The Affirmative Duty to Exercise Due Care in Willful Patent Infringement Cases: We Still Want It»,
Houston Business and Tax Law Journal, 2005, page 197.

Hukaparya, ctatbsa 132 (a) 3akoHa Ne 354 ot 21.11.2000, 3akoH 0 naTeHTax, None3HbIX Mogensax un
NPOMBbILLMEHHBLIX 06pasuax ¢ y4eToM NnocrneaHnx nonpaBok, BHECEHHbIX 3akoHoM Ne 634 o1 13.09.2007; un
Cenwensckue OcTpoBa, pa3gen 118 (1) 3akoHa o npoMbILLNeHHOM cobcTBEHHOCTH, 3akoH Ne 7 2014 .
Hanpumep, cm.: AHrona, ctatbsi 68 3akoHa 0 NpombliwneHHo cobectBeHHoCcT Ne 3/92 oT 28.02.1992;
ApreHTuHa, ctatbsa 75 3akoHa 0 naTeHTax 1 nonesHbix Mogensx; n dpaHuus, ctatbs L615-14 Kogekca 06
WHTENNeKTyanbHom CO6CTBEHHOCTM.

Hanpumep, aToT BapuaHT ncnonb3ytoT AHTurya n bapbyaa, Apmenuns, Bpasunus, Kyb6a, Yeluckas
Pecnybnuka, PymbiHua. Cwm. npunoxeHue | K HacTosILLLEMY JOKYMEHTY.

Hanpumep, B ErvnTe o6bI4HOM CaHKLMEN SIBNSIETCA AEHEXHbIN WTpad, HO B ClyYyae COBEPLUEHUS
NPecTynieHns NOBTOPHO HAPYLUUTENIO FPO3UT NLLIEHNE CBOOOAbI CPOKOM A0 ABYX neT. CMm. npunoxeHue | k
HacTosILLEMY OOKYMEHTY.
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24. B pa3sHbIx cTpaHax 06bem CcaHKUuin CUNBbHO pasnuyaeTcsa. YTo kacaeTcs wTpados, TO UX
pa3Mep MOXeT BapbUpOBaTHLCA OT CPpaBHUTENLHO HeBombLLOoi cyMMbl B 100 eBpo™ oo

100 000 eBpo 1 gaxe Ao 300 000 espo**. ELue oanH cnocob pacyeta pasmep CaHKLmiA
npeanonaraeT y4eT MUMHUMAIbHOIrO eXXeMeCsIHHOro YPOBHSI 3aKOHHOMO Aoxoaa
npeanonaraemoro Hapywmtena®. Yrto kacaetcs nueHnsi cBo60/bl, TO BO3MOXHbIE CPOKM
MOTYT BbITh OYEHb Pa3HbIM; HANPUMEp, Kak OT LIecTV MecsaLeB A0 Tpex net™®, Tak n ot 5 net
0o 12 net”’. Cpeam Opyrix BO3MOXHbIX CaHKLMI — ny6nukaumus cyaebHoro peluerns®,
YHUYTOXEHME TOBApPOB, HapyLlaloLWmMX NaTeHTHbIE NpaBa’, OT3bIB TOBAPOB, HapyLlatoLmX
naTeHTHbIE NpaBa, C KOMMEPHECKOro PbIHKA U MPUHYAUTENbHbLIN Tpya™.

c) Orarvawwme obcToaTen-CcTBa

25. K obcTosaTenscTBaMm, KOTOpble MOryT YBeNMUMTb 06beM CaHKLMI, OTHOCATCS crieayoLme:
HapyLLEeHNe COBEPLLEHO Yepes3 OHMaHOBYIO CeThb B3aMMOAENCTBMUSA C OBLLECTBOM; HapyLUEHMe
KacaeTcsl NPOAYKTOB, ONACHbIX AN 340POBbS, NPeACTaBNSIOLLMX Yrpo3y 6e30MacHOCTM noaeil
NIN KMBOTHBIX™ ", HapyLLIEHNE COBEPLLEHO MOBTOPHO%; HApYLUEHWNE COBEPLUEHO B
KOMMepyeckunx MaclwTabax’®; unu HapyLleHne J4ano MaTepuarnbHyo BbIroay (HapyLIMTENo) unu
HaHecno yLepb (Bnagensuy npas)®; unu HapyLUTenb MeeT 0cobblii cTaTyc .

a3 Benbrus, § 1 ctatbn 8 3akoHa 0 Haka3aHWAX 3a KOHTPadaKLMIO 1 MMPATCTBO B chepe MHTENNEKTYanbHON

cobectBeHHocTM oT 5.05.2007 ¢ yueTtom nonpasok ot 25.02.2011.

®paHuus, ctatbs L615-14 Kogekca 06 nHTennekTyansHON cO6CTBEHHOCTM (MO COCTOSHMIO Ha 1 aHBapSA
2014r.).

OTOT MeTo pacyeTa pasmMepa LWTpada NnpuMeHsieTcst, Hanpumep, B Konym6un n Poccuiickon ®epepauun.
Cwm. npunoxeHue | K HacTosALLEeMY JOKYMEHTY.

Hanpumep, B AHTurya n bapbyae, a Takke Bo ®paHumm makcumarnbHbI CPOK COCTaBMSET TpU roaa; B
ApreHTnHe, Mapgarackape, PunvnnmHax n Ypyrsae Cpok COCTaBnseT OT LWeCTN MecsAUeB A0 Tpex neT; B
ApmeHum u LLBeunn MmakcumanbHbI CPOK COCTaBnseT ABa roaa; Ha Kybe n B PymbiHUM cpok cocTaBnsieT oT
LecTM MecsueB Ao AByX NneT; B LLsenuyapum n CeasnneHae MakcumarnbHbI CPOK COCTaBnAeT oauH rogd. Cwm.
npunoxexue | kK HACTOALLEMY JOKYMEHTY.

B Benuse cpok coctaBnsieT oT NATK A0 ABeHaauaTu neT. CMm. npunoxeHue | K HacTosLEeMy JOKYMEHTY.
lepmanus, pasgen 142 3akoHa o naTeHTax ¢ yyeTtom nonpasok ot 31.07.2009.

TakoW BUA CaHKLUiA NpefyCMOTpeH, Hanpumep, Bo ®paHummn n MiHgoHesun. CM. npunoxeHue | kK HacTosLwemy
LOKYMEHTY.

Poccuiickast ®epnepaums, ctatbst 147 YronosHoro kogekca No. 63-P3 o1 13.06.1996 ¢ yyeToMm nocnegHux
nonpaeok ot 01.03.2012.

Hanpumep, Bo ®paHuum, ecnv HapyLLeHne Obifio COBEPLLEHO YepEe3 OHITANHOBYIO CETb B3aUMOLENCTBMS C
00LEeCTBOM UIN eCNU HapyLLeHMe Kacanoch NPOAYKTOB, ONACHbIX AN 340POBbS, NPEACTaBMAOLWMX Yrpo3y
©e30MacHOCTL NI0OEN NN XKMBOTHBIX, TO 0OBEM CaHKLUMIA yBENUYMBAETCSA 00 5 NeT nuwieHnss ceoboapl
(BmecTo 3 net) n go 500 000 eBpo (BMecTo 300 000 eBpo). CMm. npunoxeHue | K HaCToALWEMY JOKYMEHTY.
Hanpumep, Bo ®paHuumm B Tako cuTyaumm o6beM caHkumii yasamsaetcsi. CM. npunoxeHue | kK HacToswemy
LOKYMEHTY.

Hanpumep, B FepMaHnmn B 3TOM cryyae Cpok nuileHus cBoboabl MOXeT ObITb yBenuYyeH Ao natu net. Cwm.
npunoXxeHue | K HACTOALLEMY JOKYMEHTY.

Hanpumep, B Cepbun, «[e]cnn npaBoHapyLleHne, 0 KOTOPOM UAET peydb B MyHKTE 1, NO3BONSAET NONy4nUTb
MaTepuarnbHyo BbIFrOA4Y UM HaHOCUT yepb Ha cymmy Gonee 04HOro MUNMOHA ANHAPOB, TO HAPYLUUTENb
MOXeET ObITb NPUFOBOPEH K NULLEHMIO CBOOOALI HA CPOK OT OAHOrO A0 BOCbMM neT». CM. npunoxeHue | k
HacTosILLEMY [JOKYMEHTY.

Hanpumep, ecnu HapyLleHne GbINo COBEPLUEHO OPraHN30BaHHOW NPECTYMHOW rpynmnoi UnvM ecnu HapyLmnTens
Obln COTPYAHMKOM BMnagenbLa unu nuueHsmaTta naTeHTa.
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1. MEPbI B OBJIACTU BE3OIMNACHOCTW, KOTOPbLIE MOI'YT NPUBECTU K
OrPAHUYEHMIO NATEHTHbLIX NPAB (TAK HA3bIBAEMOE «MCKINIOYEHUE NO
COOBPAXEHUAM BE3OIMNACHOCTW»)

A. BBEOEHUE

26. B ocHoBe MexgyHapO4HOro npaea NexnT KoHLEenums HauMoHanbHOro CyBepeHnTeTa;
CUMTAETCH, YTO Kax/aoe rocyAapcTBO SBNAETCA PaBHLIM APYroMy B CBOEM CyBepeHuTeTe™ un
obnagaert BbICLUEN BMACTbIO B Npeaenax cBoemn Tepputopun. B kakom-To cMbicne aTa
KOHLIenuma ykasblBaeT Ha He3aBUCUMOCTb roCyJapCTBa B OCYLLECTBIEHUN UM CBOUX DYHKLUIA U
MCKMIOYeHUn Apyrnx rocyaapcts®’. Tem He MeHee, rnobanusaums u yrnybnexme
9KOHOMMWYECKOM MHTErpaLmm ctanm OCHOBOW ANs pacLuMpeHns perynnpoBaHns Ha
MeXyHapOAHOM YpOBHEe™,

27. YBsi3ka BOMPOCOB MEXAYHAPO4HOW TOProBNn U HauMoHanbHon 6e3o0nacHOCTM BNepBble
Oblna coenada B 1947 r., korga 6bin1o paspaboTtaHo 'eHepanbHOe cornalleHne no Tapudgam u
Toproene (FATT)*. B gByctopoHHMX®, perroHanbHbIx™ 1 MexayHapoaHbIx cornalueHnax®
TaKkKe 4acTo BCTPEYaTCA NOMOXEHMSA O NAaTEHTHbIX BOMpOcax, MMeLmMe OTHOLLEHNE K
npobriemam HaunoHanbHon 6e30nacHOCTU.

B. MBEXOYHAPOOHAA HOPMATUBHO-NPABOBAA BA3A

28. Ocoboe BHUMaHNE B MHOrOCTOPOHHMX COrMnalleHnsix 0 naTeHTax yaenserca
HeoBbXoaNMMOCTN COXPaHATbL 4OCTAaTOYHYK CcBOGOAY AOroBapMBaloLLMXCA rocyaapcTs No
MNPUHATUIO MEP, KOTOPbIE CYNTAIOTCH HaAeXalmmmn 4nsa oxpaHbl MHTEPECOB HaLMOHAaNbHOW
6esonacHocTn. ogobHbIe NONOXEHNUSI NPUCYTCTBYIOT B TakUX 4OrOBOpax, agMUHUCTPATUBHbIE
dyHKUMM KOTOpbIX BbiNonHAaeT BOUC, kak [loroBop o naTeHTHOM koonepauun (PCT),
ByganeLuTckuin 4OroBop 0 MeXAyHapOOHOM NPU3HAHUN AENOHUPOBaHUSA MUKPOOPraHN3MOB 4115
uenen nateHTHon npouenypbl (byaanewTckmii goroesop), [loroBop o nateHTHom npaee (PLT), a
Takke B CornaweHunn no TPUMC.

29. Yto kacaetca PCT, 1o B cTatbe 27(8) roBOpUTCS, YTO HUYTO B HACTOSILLEM JOrOBOPE He
AOIMKHO MOHMMATLCS Kak orpaHnymBatoLLee npaea Nboro 4oroBapmBatoLLLErOCs rocyaapcTea
NPYHUMaTb «Mepbl, KOTOPblE OHO COMTET HEObXoaUMbIM Anst o6ecnevYeHns HauMoHanbHOM
6esonacHocTn»; kpome Toro, B lNpasune 22.1 (a) MHcTpykumm k PCT npusHaeTcs, 4To, ncxoas
13 NpegnucaHunm, Kacarowmxca coobpaxeHnin HaumoHansHon 6e3onacHocTy, MNonyyatowemy
BEAOMCTBY MOXeET ObITb 3anpeLLeHa nepegaya permctTpaumoHHOro ak3emnnsapa
mMexayHapogHon 3assku B MexayHapogHoe 6iopo. CnepgosatensHo, cornacHo PCT,

56 Royal C. Gardner. «Respecting Sovereignty», Fordham Environmental Law Review, Vol. 8, No. 1, Art. 7

(2011), page 133.
> Cwm. Islan of Palmas (U.S. v. Neth), Hague Ct. Rep. 2d (Scott) 83, 92.
%8 Cwm., Hanpumep, David Held «The Changing Structure of International Law: Sovereignty Transformed?»; B
paborte: Held, David and McGrew, Anthony, (eds.) The Global Transformations Reader: an Introduction to the
Globalization Debate. Polity Press, 2003, Cambridge, UK, page 163.
Cratbs XXI TATT u ctatbsa XIV bis NeHepanbHoro cornaweHus no Toproene ycnyramu (FTATC).
B aton cessu cm. CornaweHue mexay npasutenbctBoM CoeanHeHHbIx LUTatoB AMepukn 1 npaBuTeNsCTBOM
Typumu 06 obneryeHnn obmMeHa NaTeHTHbIMK NpaBamMu U TEXHUYECKON nHdopMaummn Ansi uenen obopoHsl,
nognucaHHoe B AHkape 18 masa 1956 r., unu CornaweHue mexay npasutensctBoM CoeanHeHHbIX LLTtaToB
AMepVKKN 1 NpaBUTENBCTBOM ANoHMM 06 obnerdyeHnn obmeHa naTeHTHbIMY NpaBamMn U TEXHNUYECKON
MHcbopMaumen ans uenen ob6opoHbl, nognmcaHHoe B Tokmo 22 mapTta 1956 r.
CornalleHve o B3aMMHOM COXPaHEHUN MEXrOCyAapCTBEHHbLIX TaH B 061acTy NpaBoBOM OXpaHbI
n3obpeTteHun, nognmucaHHoe ApmeHuen, AsepbargxaHom, benapyceto, 'pysueit, KazaxctaHom,
KbiprbisactaHom, Pecnybnukon MongoBa, Poccuiickon ®enepauvein, TagXKnMkMCcTaHoOM, YKpanHom m
Y36ekncraHom.
B atoin cBsisau cm. CornaweHne HATO o6 o6ecnevyeHnn 6e3o0nacHOCTU N306peTEHUIN, OTHOCSLLMXCS K
o6opoHe (BapuaHT 1974 r.).
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[OroBapuUBaOLLMECS rocyaapcTBa 061aaatoT LMPOKUMU BO3MOXHOCTSIMU MO BKIOYEHMIO B
CBOW HaLMOHAIbHbIE 3aKOHbI O MaTEHTaX NOMNOXEHUN, HanpaBNeHHbIX Ha OXpaHy
HaLMOHaNbHOI 6e30MacHOCTM; HanpUMep, NONOXKEHMUI, KOTOPbIE NO3BONSIOT NATEHTHOMY
BEJOMCTBY, BbICTynatoLieMy B ponu [onyyatoLero BEAOMCTBa B OTHOLLEHWUW MeX/yHapOAHOA
3asiBKM, He [onyckaTb NepeaaYy permcTpaLyoHHOro SK3eMMNsSpa 40 NOMyYeHUs paspeLLeHust
KOMMETEHTHOro HaLMOHamNbHOro opraHa™.

30. Yro KacaeTcsa apyrnx 4OroBOpPOB, aAMUHUCTPATMBHBbIE (PYHKLMM KOTOPBIX BbINOSTHAET
BOWNC, 1o cuTyauuio MOXXHO oxapaKTepusoBaTh credylwmm obpasom: ¢ OAHOW CTOPOHLI, B
ctatbe 5 byaanewTckoro Jorosopa npeaycMOTpeHbl OrpaHNYeHnst Ha 9KCNOPT C TEppPUTOPUN
A0roBapmBaloLLLErOCs rocyaapcTBa U UMMNOPT Ha ero TEPPUTOPUIO MUKPOOPraHM3MOB,
npeAHasHavYeHHbIX N8 XPaHEHUS UM HAXOASALWMXCS Ha XpaHEHUU B COOTBETCTBUN C
A0roBOPOM, MO COOBPaKEeHNAM HauMOoHarbHOM 6e30MacHOCTU 1 Npu onpeaeneHHbIX
obcTosTenscTBax®™; a ¢ Apyroit cTopoHbl, PLT coaepxuT Tak HasbiBaeMoe «UCKIYEHVE Mo
coobpakeHuam 6e3zonacHocTuy (cTaTba 4), KOTOPOE CHOPMYSTIMPOBAHO JOCTATOYHO LLUNPOKO:
«Hwnuto B HacToswem [orosope n NHCTpyKUUn K HEMY HE orpaHmdmnBaeT csoboay
AOroBapuBaloLLENCA CTpaHbl NpeanpuHUMaTh Nobble AeNCTBUS, KOTOPbIE OHA COMTET
HeobXxoaNMbIMK NS COXPaHEHWSI OCHOBHbLIX MHTEPECOB 6e30MacHOCTUY.

31. HakoHeu, B ctaTtbe 73 Cornawenusa no TPUMNC npegycmoTpeHo obuiee ucknoveHne ans
BOMPOCOB, KOTOPbIE CYMUTAOTCS BaXKHbIMW UCXOAS U3 MHTEPECOB HaLMOHarbHOM
6esonacHocTn®. OTa cTaThs NpedycMaTpMBaeT TPU OCHOBAHMUS AN UCKIIOYEHUIA MO
coobpakeHnsamM 6e30nacHOCTU, @ UMEHHO: OrpaHuUYeHne Ha packpbiTue nHdopmauumn, ecim OHO
NPOTUBOPEYUT OCHOBHLIM MHTEPECAM HaLMOHanbHON 6e30NacHOCTU; MPUHATE MEpP, KOTOpbIe
cumTarTca HeobXxoaAMMbIMU A1 OXPaHbl OCHOBHbLIX MHTEPECOB B 0Onactu 6e30nacHoOCTH;
NPUHATNE MeP ANs1 UCNONHEHNA 06a3aTenbCTB rocyaapCTB-4NEeHOB, NPEAYCMOTPEHHbIX B
YctaBe OOH, B Lenax nogaepxaHnsa MexayHapoaHoro mvpa u 6esonacHocTu.

32. Y10 KacaeTcs NOHATMSA «OCHOBHbIX MHTEPECOB 6€30MacHOCTU», TO HEKOTOPbIE aBTOpbI
CUMTAIOT, YTO OHU [OIDKHBLI ONPeaenAaTLCS Kax/abiM rocyaapcTBoM-uneHom BTO %, Takum
obpasom, NnpegnonaraeTcsi, YTO 3TOT BOMPOC He JOIMKEH perynupoBaTtbcs [JoroBOPEHHOCTbIO
BTO o paspewweHun cnopos (DSU), T. e. 3TOT MeXaHN3M He NOAXOAUT ANs onpeaeneHns Toro,
AENCTBUTENBHO NN MPUYNHA, NO KOTOPOW roCyAapCTBO-UIEH NPUHAIO Mepbl B obnactu
6e3onacHOCTM B COOTBETCTBUMN CO CTaTbel 73, COOTBETCTBYET «OCHOBHbIM MHTEpecam

63 Mockonbky B PCT HET NONOXeHWI, MO3BONSIOWMX OTIIOXKNTL NPOBEAEHNE NpoLeayp Ha MexayHapoaHON

¢ase 13-3a NpMHATUS Mep No obecneyeHno HauMoHanbLHoOM 6e30nNacHOCTU, MexXayHapoaHas 3asiBka
cyMTaeTCs OTO3BaHHOM, €CNN PEerMcTpPaLMoHHbIN 3K3eMNisp He nepeaaH B MexxayHapogHoe 6topo Ao
nucteyeHusi npumeHmmoro cpoka (cm. PCT, ctatesa 12(3) u Mpasuno 22.3).

WckntovatoLwmin xapaktep 3T0ro NonoXeHns nogyepkuBaeTcst crneayoLlent opMynmMpoBKOW: «TOMbKO ecnu
nonoxeHme HeobxoANMO Mo COOOPaKEHUSIM HaLMOHaNbHON 6e30MacHOCTUY.

«Ctatbsi 73. VicknioyeHus no coobpaxkeHnsam besonacHocT. Huyto B HacTosiwem CornalleHnn He J4OSMKHO
ObITb UCTOMKOBAHO Kak:

(a) TpeboBaHume k NGOV CTpaHe-4YNeHy NPeaocTaBnATb Nbylo MHPOPMALMIO, pacKpbITUE KOTOPOW OHa
paccmaTtpmBaeT Kak NpoTnBopeYalllee OCHOBHBIM UHTepecam ee GesonacHocTu; unu (b) npensaTcTBue cTpaHe-
yneHy npegnpuHMMaTh Nnobble AeNCTBUS, KOTOPbIE OHA CYMTaeT HeOOXOANMbIMU ANS 3aLUTbl OCHOBHBIX
UHTepecoB cBoel 6e3onacHocTy; (i) B OTHOLLEHUW pacLLEenmsALWLMXCS MaTepuanos U MaTepvarnos, u3
KOTOPbIX OHW NOny4eHsbl; (i) B OTHOLLEHUM TOProBnu opyxuem, boenprvnacamv n BOEHHON TEXHUKOW, a Takke
nopo6HoN ToproBNy ApyrMMy ToBapammn U Matepvanamu, KoTopas OCyLLEeCTBAAETCA NPSMO UM KOCBEHHO
ANs uenen cHabxeHUsi BOOPYXeHHbIX cun; (iii) ecnv oHn npeanpyvHYMaloTCst B BOEHHOE BpeMSs Uin B ApYrux
ype3sBblyalriHbix 06CTOATENBCTBAX B MEXAYHAPOAHBIX OTHOLIEHUSIX; Unu (C) NpensaTcTBue CTpaHe-yneHy
npeanpuHMMaTh niobble 4eNCTBUS AN UCNOMHEHMs cBomx 0b6sa3aTenscTB no Ycrasy OpraHv3saumm
O6beamnHeHHbIX Haumi B Lensix nogaepXaHns MexayHapoaHoro Mmpa v MexxayHapoaHow 6e3onacHocTu».
«Resource Book on TRIPS and Development» UNCTAD-ICTSD Project on IPRs and Sustainable
Development, 2005, page 804. Cm. Takke Kiyoun Sohn and Taek Dong Yeo, «Does the International Trade
Help to Enhance National Security?», 4ocTynHO no agpecy
https://faculty.washington.edu/karyiu/confer/sea05/papers/sohn_yeo.pdf.
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BesonacHocTuy». B uenom BTO, kak pavee n FTATT 1947 r.°’, He paccmatpusaeTcs kak (hopym
Ans pelueHnst noaobHbIX Bonpocos®,

C. PEAIM3AUNA B PAMKAX HALIMOHAJIbHOIO 3AKOHOOATEJIbCTBA

33. B cootBeTcTBMM cO cTaTben 73 Cornawenunsi no TPUNMC rocygapcrBa-yneHbl UMeT
BO3MOXHOCTb BblbOpa: BKNtoYaTb B HALMOHaNbHOE 3aKOHOAATENbCTBO Tak Ha3blBaeMble
«UCKITIOYEHNS NO coobpaxeHusam 6esonacHoOCTU» UNn HeT. YTo KacaeTca HenocpeaCTBEHHO
NMaTeHTHOro 3aKoHOAaTeNbCTBA, TO TakMe Mepbl UMEIOT pasHble acnekTbl: C OOHON CTOPOHbI, 3TO
Mepbl B ob6niactn 6e30nacHOCTU, CBA3aHHbIE C MAaTEHTHBIM AENONPOM3BOACTBOM, a C ApYyrom
CTOPOHbI — MEPbI, CBA3AHHbIE C UCKITOYEHNEM U3 NATEHTOCNOCOBHOCTU, N Apyrne Mepbl,
Kacarowmecsi n13obpeteHni B coepe aTOMHOW SHEPruu.

a) Mepbl B 06nacty 6€30nacHOCTU, CBA3aHHbLIE C NATEHTHbLIM AENONPON3BOACTBOM

34. B psige cTpaH HauMoHanbHoe 3akoHo4aTeNbCTBO NpegycMaTprBaeT BO3MOXHOCTb
«3aceKpeumBaHUa» NaTeHTHoM 3asBkn®. B LienomM 310 3HaunT, YTo He NyBnMKyeTca Hu
naTeHTHas 3asiBKa, HN OKOHYaTebHbIA NaTEHTHbIA JOKYMEHT.

35. B HeKoTOpbIX CTpaHax NaTeHTHOE 3aKoHOAAaTEeNbCTBO AAET NAaTEHTHOMY BELOMCTBY
BO3MOXXHOCTb XPaHUTb CEKPETHYH MHpOpMaLIMIO, CBA3AHHYO C BONPOCaMUN HaLMOHarnbHOM
6e30nacHOCTU’’; HO eCTb M Takue CTPaHbI, Fae NaTeHTHOe BeJOMCTBO 0653aHO NepeaaBaTh
NaTeHTHYIO 3asBKy B YMONTHOMOYEHHbIN OpraH, rae NnpoBoauTCS NpoBepKa Ha NpeaMeT TOoro,
nmeeT N n3obpeTeHne OTHOLLEHME K BONPOCaM HaumMoHanbHoM 060poHbl M 6e3onacHocTn. B
pa3HbIX CTpaHax aHanM3oM «CEKpeTHOro» xapakrepa n3obpeTeHns 3aHMMaoTCsl pasnuyHble
opraHbl; Hanpumep, B Erunte’! Takum opraHom MoxeT 6biTb MUHUCTEPCTBO OBOPOHBI,
MWHUCTEPCTBO BOEHHOIO NPOM3BOACTBA, MUHUCTEPCTBO BHYTPEHHUX A€ UM MUHUCTEPCTBO
3[paBOOXpaHEHUS, YTO onpeaenseTca NpeaMeToOM KOHKPEeTHOro n3obpeteHms. B cnyyae
An6anuun, Hugepnangos n Hoeow 3enanHgnm opraHoM, KOTOPLIN MOXET 00bSABUTb N300peTeHne
«rocygapCTBEHHON TalNHONY, ABNAETCAS MUHMCTEPCTBO 060poHbl. B CoeanHeHHOM
KoponeBcTBe peLueHne 0 ToM, MOXeT nv nybnukauns 3assBku nmbo nyonvkaums unm
pasrnawleHne cooTBETCTBYHOLLEN MHopMaumy NpeacTaBnATb Yrpo3y HauuoHarnbHON
6esonacHocTn unu 6esonacHocTu obLecTBa NPUHNMAETCS HA YPOBHE MUHNCTpPA.

o7 Tonbko 4 gena gownu Jo atana ocuumansHOW Npoueaypbl yperynmpoBaHus cnopos, cM. «Resource Book on

TRIPS and Development» UNCTAD-ICTSD Project on IPRs and Sustainable Development, 2005, page 806.
C momeHTa co3faHua BTO HM oHa rpynna akcnepToB HE NOAroTOBMMA AOKNa O BONpOcax HaumMoHansHOM
6e3onacHocTK.

OpfHako TEPMUHONOINSA MOXET pasnuyaTbCs: HanpuMep, B 3aKOHOAATENBCTBE O NMPOMbILLINIEHHON
cobcTBeHHOCTM ObiBLLEN torocnaBckon Pecnybnukn MakeaoHusi u BbeTHama ucnonb3yrTcst NOHATUS
«KOH(UAEHUManbLHoe n3obpeTeHne» N «KoHUAEHLMANbHbIA NaTeHT».

Banyarty. B pasgene 15 3akoHa o nateHTax Ne 2 2003 r. roBopuTcs, 4TO «[e]cnn PernctpaTtop coyTeT, 4To
3asBkKa (...) coaepXxut nHdopMaumio, KoTopas MoOXeT HaHecTu yuepb: a) obopoHe Banyaty; unu b)
©6e3onacHocTn obLecTBa; To Pernctpatop MOXET OrpaHnynTbL UK 3anpeTuTb NyOnMkaumo Takon
WHopMaLmmny.

Ernnet. B cTtatbe 17 3akoHa Ne 82 2002 r. roBoputcs, YTO «NaTeHTHOE BEAOMCTBO NpeaocTaBnseT
MUWHUCTEPCTBY 0GOPOHY, MUHUCTEPCTBY BOEHHOIO NPON3BOACTBA, MUHUCTEPCTBY BHYTPEHHWUX AEN Unu
MUWHWUCTEPCTBY 3[1paBOOXPAHEHNS B Cry4ae HEOOXOAMMOCTH KONUK 3asiBOK HA MNATEHTLI, CBSAA3aHHbIE C
BONpocamu 060pOHbI, BOEHHOIO NPOM3BOACTBA UMM 06LLEeCTBEHHOW 6€30NacHOCTH, UMW HA NATEHTbI,
MMELLIME BOEHHYIO 3HAYMMOCTb, 3HAYMMOCTb C TOYKM 3PEHNS MHTEPECOB 6e30MacHOCTU Nnn
3[paBOOXPAHEHMS; BMECTE C NMPUIOXKEHUAMU K TAKUM 3asiBKaM B TeYEHWEe OecaTy AHEN nocne Aathbl
OKOHYaHMS IKCMEPTU3bI» U YTO «KOMMNETEHTHOE MUHUCTEPCTBO, B 3aBMCMMOCTU OT CUTYyaLMu, nocrne
00BbABNEHNST O MPUHATUM 3asiBKM MOXET HaNOXMWTb 3anpeT Ha BblAayy NaTteHTa, ecrv, No MHEHUIO
MUWHUCTEPCTBA, 3asiBKa MMEET OTHOLLEHWE K BONMpocaM 060pOHbI, BOEHHOIO NPOM3BOACTBA UMK
o6LiecTBeHHON 6e30NacHOCTU UNN NMEET BOEHHYH 3HAYUMOCTb, 3HAYNMMOCTb C TOYKM 3PEHUS MHTEPECOB
6e30nacHOCTY UNW 34PaBOOXPAHEHNSY.
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36. [lockonbKy rocygapctea-yreHbl UMET BO3MOXHOCTb CAMOCTOSITENbHO ONpeaensTb, B
4YeM 3akIoYaTCsA UX «OCHOBHbIE MHTEpeCkl 6e30MacHOCTU» U Kakue Mepbl CrneayeT NPUHATD
ANSA 3alMTbl 3TUX MHTEPECOB, 3aKOHbI M NPaKTUKa OTnnyatTcs 6onbWnM pasHoobpasvem.
MOo>XHO BbIOENUTb HECKOMNbKO 0BLLMX YepT: onpeaeneHne n3obpeTeHnin, KoTopble A0MKHbI ObITb
3acekpeyeHbl; TpeboBaHne OTNOXUTL/OTMEHUTL NYONMKALIMIO COOTBETCTBYHOLLEN NAaTEHTHON
3asiBKW; KOMMEeHcauusi UICMoNnb30BaHUS rocyaapcTBOM/NepeycTynkn n3obpeTeHnst; n
OrpaHMYEeHUst Ha NaTeHTOBAHME CEKPETHOro M306PEeTEHUS B APYIUX CTpaHaXx.

i) OnpederneHue uzobpemeHut, Komopble G0mKHbI ObiMb 3aCeKpeYeHbI

37. Tvn nsobpeTeHunin’, KoTopble JOMKHbI BbiTh 3aCEeKPEUEHbI, MOXET PasnnyaThca B pasHbIx
CTpaHax. B HEKOTOpPbIX CTpaHax CEKPETHLIMWN N306PETEHNAMMU ABNSAOTCA Te M30OpeTeHus,
KOTOPbIE CBA3aHbI C BOMPOCAMM HaLIMOHAMbHON 060POHBI"®, BAMSAIIOT Ha MHTEPECHI
rocy4apCTBEHHOM 060POHbI’* N CBA3aHbI C LiensaMn o60opoHbl’>. Hanpumep, nateHTHoe
3akoHogaTenbCcTBO Nonbln cogepxuT ocoboe onpeaeneHne n3obpeTeHni, CBA3aHHbIX C
HaLMoHarnbHoi 060pOHOII 1 6e30MacHOCTLI0 rocyAapcTBa’®, Toraa kak B 3akoHoAaTeNbLCTBe
OPYrUX CTPaH roBopuTcs 06 n3obpeTeHusix, CBA3aHHbIX C 6e30nacHOCTbIo obLiecTa’’,
pacKpbITe KOTOPbIX MOXET HEraTUBHO CKa3aTbCs Ha HaLMOHanbHo 6esonacHocT’®, nnu
N300peTEeHNsX, BNMAIOLNX KaK Ha HauMoHanbHyt0 060poHY, Tak 1 Ha 6e3onacHoCTb obLlecTBa
(Hanpumep, Nokcembypr, YepHoropusa un KeHus), nnm ob n3obpeTteHnsx, BAUSIOLWMX Ha
NHTepechkl unu 6esonacHocTb Hauun (Manansus).

38. TouyHO Takke B 3aKoHOAATENbLCTBE HEKOTOPLIX CTPaH BbIAENSATCA M300peTeHus,
CBsi3aHHble C BOOPYXEHUSIMM; Harnpumep, B 3akoHax baHrnagew n Kanagpl rosoputcst 06
n306peTeHNsIX, CBA3AHHbIX C YCOBEPLLUEHCTBOBAHMEM BOEBbLIX CPEACTB UM BOEHHOIO
CHapsikeHusi. AHanormyHblM obpasom B 3akoHe 0 naTteHTax [aHun rosopuTcs 06
«13006peTeHnsX, CBA3aHHbIX C BOEHHbIMM MaTepuanamm 1 npolieccamm, HeobxoanmbiMun Ans
NPOM3BOACTBA BOEHHbLIX MaTepUanoBy.

2 Kpome Toro, B Poccumn CyLeCTByeT pasrpaHny4eHne Mmexay ceKpeTHbIMU M306p6TeHVIF|MVI, Ha KOTopble

nopaeTcsi naTeHTHas 3asBKa, M CEKPETHbIMU U306peTEHNAMN, B OTHOLLEHNM KOTOPbIX NoAaeTcs 3asiBka Ha
nonesHyo MoAenb U NPOMBILLIEHHbIN obpa3seL: Mo cyTu Aena, POCCUIACKOe NaTeHTHOE 3aKOHOAaTENbCTBO
AaeT BO3MOXHOCTb 3aperMcTpupoBaTh B OTHOLLEHUM CEKPETHOrO M306peTEHNsI TONBbKO NATEHT, HO He
nonesHyo MoAernb Unu NpoMbILLneHHbIM obpasel. OpHako B ctatbe 1390 (5) rmasbl 72 ['paxgaHCKoro
kogekca P® npegycmoTpeHo, 4To «[B] cnyvae, ecnv npy paccMoTpeHun B doegepanbHOM OpraHe
VCNONHUTENBbHON BNACTX NO MHTENNEKTYanbHOW COOCTBEHHOCTU 3asiBKM Ha MONIE3HY MOAENb YCTAHOBIEHO,
4YTO coepallnecsi B HEW CBEAEHNS COCTaBNAIT roCyJapCTBEHHYIO TalHy, [JOKYMEHTbI 3as1BKU
3acekpeYnBaloTCs B MOPSiAKE, yCTAHOBEHHOM 3aKOHOAATENBLCTBOM O rocyapCTBEHHON TanHe. MNpu 3Tom
3asBUTENO0 COOBLLAETCA O BO3MOXXHOCTM OT3biBa 3a8BKM Ha NOMe3Hyo MOAEenNb Unu npeobpasoBaHus ee B
3asiBKy Ha CekpeTHoe n3obpeTeHne».

B aty rpynny BxogaT, Hanpumep, bpasunua n Kntan.

Hanpuwmep, cm.: JlaTtBus, pasgen 11 3akoHa o nateHTax ot 15.02.2007.

Hanpwumep, cm.: NHans, pasgen 35 3akoHa o nateHTax 1970 r. ¢ y4eTOM nocrnegHux nonpaBok, BHECEHHbIX
3akoHom Ne 15 ot 2005 1.

CrtaTbs 56 3akoHa o npombiuneHHon cobeTBeHHocTn oT 30.06.2000 ¢ y4eTOoM nocnegHnx nonpasok,
BHeCeHHbIX 3akoHoM oT 29 utoHs 2007 r.: «1. N3obpeTeHne, cosgaHHoe rpaxaaHuHoM MonbLin, MoxeT
CcuYUTaThCS CEKPETHBLIM N30OpEeTEHNEM, ECIIN OHO KacaeTcs HaLMOoHanbHOW 060pOoHbI nnm 6esonacHoCTu
rocygapctsa. 2. B yactHocTW, nepeyncneHHoe siBnseTcs M306peTeHnsiMn, CBsA3aHHbIMU C BONpocamu
HaLMoHanbHoOW 060POHBI: HOBbIE KAaTEFOPUM BOOPYXXEHWIA UMM BOEHHOTO 060pYyA0BaHNA U METOAbLI BEAEHUSI
60s. 3. B 4acTHOCTUK, NEpPeYnCrIEHHOE SBNSAETCS U300pEeTEHNAMM, CBSI3AHHLIMU C BOnpocamu 6e3onacHoCTr
rocyfapcrea: TEXHUYECKNE CPeACTBA, UCMONb3yEMbIE TPaXAaHCKUMK CIy>k6amm, KOTOpbIe YNONHOMOYEHbI
OCYLLECTBNATb AENCTBUSA U pa3BeblBaTerNbHbIE ONepauun, a Takke HOBblE KaTeropun obopynoBaHMs u
MaTepuarnoB 1 MeToAbl X UCMONb30BaHWS yKa3aHHbIMMK CriyXbamuy.

Hanpumep, B ToM uncne bpyHen-dapyccanam, CuHranyp, CoeamHeHHoe KoponeBcTBo.

Hanpumep, cm.: CoeguHeHHble LLUTaThl AMepukn, pasgen 181 3akoHa o nateHTax CLUA, 35 U.S.C.
(KoHconuanpoBaHHOe naTeHTHOe 3aKoHO4AaTeNbCTBO, MO COCTOSAHUIO Ha Man 2014 r.).
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39. B HekoTopbIX cTpaHax 6binn paspaboTaHbl 6onee NoapobHbIE HOPMATMBHBIE NMOSNOXEHNS,
KacarLlmecsl CEKpeTHbIX M300peTeHuIi: HanpumMmep, B ctaTtbe 24 3akoHa o nateHTax bonrapum
MOSICHAETCS, YTO «CEeKpeTHble N306peTeHnss — 3TO N30BpeTeHns), KoTopble cogepxar
CEKPEeTHYI0 MHGOPMaLMIo, NMPEeACTaBMALLYI0 COO0ON rocy4apCTBEHHYIO TalHy B MOHMMaHUK
ctatbn 25 3akoHa 06 oxpaHe cekpeTHOon Hpopmaummy. MonoxeHus aTon ctaTbm
npeaycmaTpumBaloT, YTO «rocyaapCTBEHHOMW TalHOW siIBAAETCS Takas MHpopmMauus
(nepeumncneHHasd B MNepeydHe 1), HECAHKUMOHNPOBAHHLIN JOCTYN K KOTOPOM MOXeT CTaTb
yrpo3own nnun HaHectu ywepb nHrepecam Pecnybnukn Bonrapus B o6nactu HaunmoHanbHOwM
6e3onacHOCTW, 0BOPOHbI, BHELLUHEN MOMUTUKN UMK OXPaHbl KOHCTUTYLIMOHHOIO nopsiaka.
Moatomy lMepedeHb 1 cogepXUT ANUHHBIA U NOAPOOHbIN CMIMCOK TOrO, YTO MOXET CHUTATLCA
ceKpeTHbIM n3obpeTeHnem’®. B ocHOBe 3akoHOAATENbCTBA APYrUX CTpaH NexuT 6onee
LUMPOKMIA Noaxon: Hanpumep, B 3akOHE O NPOMbILLIIEHHON COBCTBEHHOCTU [JeMOKpaTMyeckon
Pecny6nukun KoHro roBoputcs, UTo «n306peTeHnst n OTKpbITUS (...), NpeacTasnsatowme ocodbiin
NHTEpPEeC C TOYKM 3PEHNsI HAaUWOHAarbHbIX MUHTEPECOB, MOTyT ObITb 3acekpedeHbl. OHU MoryT
KacaTbcs ntobon cepbl, 0CO6EHHO cdepbl HaLNOHaNbHOM 060POHbI 1 GE30MaCHOCTMY.

ii) TpebosaHue omnoxxume/ommeHUms nybnukayuo coomeememeyrouwux nameHmHbIX
3as680kK

40. B HekoTopbIx topucankumax®, ecnu naTeHTHoe BEAOMCTBO CYMTAET, YTO M30BpeTeHNe
CBs13aHO ¢ 060POHON 1 BOMpOCaMM HaLMOHarbHOW 6e30MacHOCTUN, TO KOMMNETEHTHbIV OpraH
AOIMKEH OLIEHUTb, MOXET N NyGnmkauusa NnaTeHTHOM 3as8BKN co3aaTb Yrpo3y UHTepecam
rocyfapcTtBa, TakuM Kak MHTepechl HaunoHanbHom 060poHbI. B HeKoTopbIX cryvasx
ny6nukauus 3anpetleHa anpropu®’. B paccMOTPeHHbIX cMCTeMax 3aKoHOo4aTeNnbCTBa
npegycMOTPEHbI pa3fnnUYHbie CPOKU, B TEYEHNE KOTOPLIX M300peTeHnEe AOIMKHO ObiTb
3aceKkpeyeHo; Hanpumep, 3akoHogatenbcTBo CoeanHeHHbIX LLUTaToB AMepukn
npegycmMaTpuBaeT, YTO «M300peTeHNEe He OOIMKHO ObiTb 3acekpeyveHo 1 nybnukauus 3asBku
U1 Bblgada naTteHTa NpUoCTaHOBIEHLI B TEYEHME CPOKa, MpeBbIlLatowero oanH rog. Kommccap
no naTteHTam npoasieBaeT CPOK OENCTBUS NpuKasa nocre ero OKOH4YaHUs UM No OKOHYaHUK
noboro cpoka NpoafeHnst Ha AONOMNHUTENbHBINA CPOK B OAMH rof, yBeAOMNss rnasy
AenapTtameHTa unv pykoBOOMTENS areHTCTBa, N0 MHULMAaTMBE KOTOPOro Obin u3gaH npukas, o
TOM, YTO Bblfa TOYHO YCTaHOBMNEHA HEOOXOANMOCTL NPOSOITKEHNS MPUHATUSA TakNX Mep, Tak
KaK 3TOro Mo-npexHeMy TpebytoT HaLMOHaNbHbLIE UHTEepPechI»®,

i)  ObecreyeHue KoMneHcayuu 3aseumerito, nodaswemy nameHmHyr 3asieKy, 8 C853U C
nepeycmyrikol 8 rosnb3y 2ocydapcmea

41. B HeKoTOpbIX CTpaHax, ecnv n3obpeTeHne OTHOCUTCS K KaTeropum CEKPETHbIX, TO OHO
[OIDKHO BbITh NepeycTynneHo B Nonb3ay rocyaapctea®. B 3akoHe o natenTax Hopserumn
npeaycMOTpPeHO, 4To «Kopornb MOXeT npy He0O6X0AMMOCTN — B Criydae Be4eHUS BONHbI Unn
BO3HWKHOBEHUS Yrpo3bl BOWHbI M CBSA3AHHOIO C HEM Kpu3nuca — MOCTaHOBMUTb, YTO MPaBo Ha
n3obpeteHne nepexoauT K MNpaBUTENbLCTBY NN MHOW CTOPOHE, ykasaHHoW Koponemy.

& [NepeyeHb 1 Kk cTaTbe 25 coaepXnUT ANUHHBLIA CNNCOK «KaTteropui nHdopmaLmm, KoTopas 3acekpedeHa kak

rocyaapcTteeHHast TaiHay (bonee 64 nyHKTOB crpynnupoBaHbl B Tpu kaTeropuu: |. IHdopmauwms, cBasaHHas ¢
06opoHoli cTpaHsl; Il. Hdopmaums, cBsizaHHas ¢ BHELLHEN NOMUTUKOM CTpaHbl U ee BHYTPEHHEN
6e3onacHocTbio 1 . MHdopMauums, cBa3aHHas ¢ 93KOHOMMYECKON 6e30MacHOCTbIO CTpaHbl).

Hanpumep, B Takux ctpaHax, kak ABctpanus, benbrus, bpasunus, Kyba n CoeanHeHHble LTtatel AMepuku.
Hanpwumep, cm.: BanyaTy, pasgen 15 3akoHa o nateHtax Ne 2 2003 r.

Pasgen 181 3akoHa o nateHTtax CLUA, 35 U.S.C. (KoHconuanpoBaHHOEe NaTEHTHOE 3aKOHOAATENbLCTBO, MO
COCTOSIHMIO Ha man 2014 T.).

Hanpumep, cm.: KOxHasa Adpuka, pasgen 78 3akoHa o naTeHTax, 3akoH Ne 57 1978 r. ¢ nocnegHumm
nonpaskamu, BHeCEHHbIMK 3akoHoM Ne 20 2005 r.
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42. B cnyyae nepeycTtynku n3aobpeteHnsa 1 npasB Ha HEro rocyaapcTBy, 3asaBUTENIO,
noAdaBLUeMy 3asiBKy Ha MaTeHT, BbiNaynBaeTcs KoMmneHcaums. B 3akoHogaTenbcTee
HeKOTOpbIX CTpaH 6onee NogpobHO packpbiBaeTCA KOHUENUNUs KOMNEHcaUnn 1 ykasbiBaeTcs Ha
TO, YTO OHa AOMKHa BbITb pasymHoii®, cnpaseanuBo® MM onpegenaTLCA Ha OCHOBE
PbIHOYHO CTOMMOCTY M3obpeTenns®®. B HuaepnaHaax B 3akoHO4aTeNbLCTBE NPEayCMOTPEHO,
YTO rocyaapcTBO AOMKHO obecrneydnBaTb KOMNEHcaUMo NobbIX N3AepXKeK, KOTopble NOHeC
3aaBuUTENb, NOAABLUMI 3a8BKY Ha NONyYeHne naTeHTa Ha cekpeTHoe n3obpeTteHune, ns-3a
peanusaumm NonoXeHn 3aKkoHOAAaTENbCTBA O CEKPETHBLIX M306peTeHmax. AHaNormyHbIM
obpas3om B 3akoHe 0 nateHTax CoeAnHeHHbIX LLUTatoB AMEpUKN NCNonb3yeTcs NOHATME
«koMneHcaumm yuwepba, HaHeCeHHOro npukasom o6 obecneveHnn cekpeTHoOCTN u/mnm
ncnonb3oBaHem nsobpetenus MpasutensctBom»®’, Toraa Kak B ApyrMx ctpaHax
MCMONb3YeTCs NOHATME «BO3MELLEHNSI» .

43. B HeEKOTOpbIX OPUCONKLMAX UCMONBb30BAHNE CEKPETHOIO N306PETEHMS OFPaHNYEHO B TOM
CMbICIe, YTO BnajerneLw nateHTa, Npexae Yem UCrnonb3oBaTb Uiv NepeycTynuTb M3obpeTeHne,
[OMKEH coOBLLMTL 06 3TOM OpraHaM BRacTh 1 NOMy4YnTb COOTBETCTBYIOLLEE paspelueHne®.
Tak, B 3akoHe o0 nateHTax bonrapuv roBoputcsi, YTo «NNLIO, MMetoLLEee NPaBo Ha
MCMONb30BaHUE M pacrnopsikeHne NaTeEHTOM Ha CeKpeTHoe M306peTeHre, onpenensieTcs
pelueHnem CoBeTa MUHMCTPOBY ™.

iv)  OepaHudyeHuUs Ha MameHmMo8aHuUe CeKpemHo20 u3obpemeHus 3a epaHuyel

44. TlockonbKy B OTHOLLEHUM CEKPETHBIX N306pEeTEHMI NPUMEHAIOTCS pas3nuyHble NpoLeaypbl,
00ycnoBfeHHbIE MHTEPECAMWN HaLMOHaIbHON 060OPOHbI 1 6e3onacHOCTM, rocygapcTBO
KOHTPONUPYET AEATENbHOCTbL CBOMX rpaXkdaH U pe3ngeHToB B chepe NaTeHTOBAHUS HE TOSNbKO
Ha CBOeWn TeppuTopun, HO 1 3a ee npegenamn. VIMEHHO NO3TOMY B HEKOTOPLIX HOPUCONKLMNAX
pe3ngeHTaMm 3anpeLeHo nogaeaTh 3asiBKy Ha NaTeHT B APYron CTpaHe, He Nory4vmB SIBHOMO Uin
nogpasymMeBaeMoro corfacus co CTOpoHbl opraHoB Bnactu. OObIMHO KOMNETEHTHOMY OpraHy
AaeTcsa onpeaeneHHbii CPoK ANs PacCMOTPEHMS NAaTEHTHOWN 3asiBKKU, U MNOCIE 3TOro 3asiBUTENb
nonyyaeT paspelleHne Ha nogady 3asBku 3a rpaHuuen. CornacHo 3akoHoOaTenbCTBY
HEKOTOpPbIX rOCy4apCTB-YrIeHOB HecobniogeHNe 3TOro npasuna SABNAETCS NpaBoOHapyLUEeHUEM U
Bne4veT 3a cobon NpUMeHeHME YronoBHbIX /UM O-NPaBOBbIX cankumin®. B CTpaHax, rae
BblOAKOTCA NATEHTbI HA CeKpeTHbIe n30bpeTeHns, Bnaaenew npasa He MOXeT nogaTb

NaTEeHTHYIO 3asBKy 3a rpaHuLein® unmn o6s3aH NoMyunTh COOTBETCTRYIOLIEE paspelueHne™.

84 Cwm. ctaTbio 41 3akoHa o nateHTax Ne 950 ot 31.12.1961 Pecnybnukun Kopesi ¢ nocnegHvMmu nonpaskamu,

BHeCeHHbIMKN 3akoHom Ne 11690 2013 r.

Hanpumep, cm.: CaypoBckasi ApaBusi, cTaTtbs 49 (2) NONOXEHU 0 NpUMeHeHn 3akoHa o naTeHTax,
TOMNONOMUAX MHTErpanbHbIX MMKPOCXEM, COpTax PacTEHU 1 NPOMbILLNEHHbIX oBpasuax oT 26.12.2004.
CraTbs 59(2) 3akoHa 0 npombiLLneHHoln cobectBeHHocTH Monbwm ot 30.06.2000 ¢ yyeToM nocnegHux
NonpaBoK, BHECEHHbIX 3aKOHOM OT 29 utoHsa 2007 T.

3akoH o nateHTax CLUA, 35 U.S.C. 183 (KoHconnampoBaHHOE NaTeHTHOE 3aKOHOA4ATENLCTBO, MO COCTOSHUIO
Ha man 2014 r.).

Hanpumep, bpasvnnusa, Utanus n ®parHumna. Bo PpaHunm pasmep «BosmelleHusa» onpegenserca Cyaom
O0nbLWON UHCTaHUuKN. CM. NpunoxeHue | kK HacToALEeMY JOKYMEHTY.

Hanpumep, cM.: Bpasunus, ctatea 75 3akoHa 0 npombiluneHHon cobecteeHHocTn No. 9.279 ot 14.05.1996 ¢
yyeToM nocrneaHux nonpasok, BHeceHHbIX 3akoHoM No. 10.196 ot 14.02.2001

Cwm. ctaTbio 24 (8) 3akoHa o permcTpauum naTeHToB M nonesHbix mogenen Ne 27/2 bonrapumn 1993 r. ¢
yyeToM nocneaHux nonpasok ot 20.07.2007.

Hanpumep, B ToM uncne B CuHranype, CoeanHeHHom Koponesctse, CoeauHeHHbIx LLTatax AMepuku.
Hanpumep, cm.: Bpasunus, ctatea 75 3akoHa o npombiwneHHon cobectBeHHocTn No. 9.279 ot 14.05.1996 ¢
Y4E€TOM MOCNEeAHMX NoNpaBoK, BHeCeHHbIX 3akoHOM No. 10.196 ot 14.02.2001; Bonrapus, ctatesa 25 3akoHa
0 perncTpauumn naTeHToB 1 nonesHbix mogenen Ne 27/2 ot 1993 r. ¢ y4eTOM NocneaHux NonpaBok OT
20.07.2007; Kyba, ctatbst 88 3akoHopaTenbHbI AekpeT 06 n3o6peTeHnsx, MPOMbILLNIEHHbBIX 0bpasuax 1
mogensax Ne 290 ot 20 Hosbps 2011 T.

Hanpumep, cm.: AnbaHusi, ctatbs 31 3akoHa 0 npomblwneHHon cobectBeHHoCcT Ne 9977 ot 07.07.2008;
[anus, pasgen 70 CeoagHoro 3akoHa o nateHTax Ne 108 ot 24.01.2012; nugus, pasgen 39 3akoHa 0 nateHTax
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b) Mepbl, CBA3aHHbIE C UCKTHOYEHUEM M3 NAaTEHTOCNOCOOHOCTHN, a TaKkke ApYrne Mepbl,
Kacarwowmecs nsobpeteHur B chepe aToMHOW 3HEPrnu

45. B HEKOTOpbIX CTpaHax HEBO3MOXHO MONYYMTb NATEHT Ha U306peTeHNe, KOTOPOE AOMKHO
BbITb 3acekpeyeHo™. Hanpumep, 3akoH o nateHTax Hoeol 3enanaum npegycmaTpuBaeT, YTo
ecnuv nsobpeTeHune, No MHeHUo Komnccapa, BXOAUT B OOHY U3 KaTEropuin, KOTOpbIE B
COOTBETCTBMU C YBEAOMITEHNEM MUHUCTPA 0BOPOHLI, HanpaBneHHbIM Komuccapy, umetot
OTHOLLIEHME K BonpocaM 06OpOoHbI, TO NaTeHT BblaaBaThest He AomkeH™. B Poccuiickon
denepaummn cekpeTHble M306peTeHMst MOryT ObiTb 3aLUMLLEHBI NaTEHTAMU, HO HE MONE3HbIMU
mMoaenamu®™®. HakoHeLl, HY>XHO OTMETUTb, YTO MaTeHTHOe 3aKkoHoaaTenbCcTBo Magarackapa
npegycmaTtpuBaeT, YTO onpeaeneHHble KaTeropmum n3obpeTeHnii, CBsA3aHHbIE C KINoYEBbIMU
MHTepecamu, BKIoYas MHTEpeChl HaLunoHarbHOM 060POHbI, HE MOryT ObiTh 3anaTeHTOBaHbI.

46. Yto KacaeTcsa MHHOBaALWIA B chepe aTOMHOWN SHEPrnn, TO B HEKOTOPbIX CTpaHax, TakmMxX Kak
WHamsa v Wpw-TaHka, 6binm NpuHATLI cneunanbHble 3aKkOHbl, B COOTBETCTBUM C KOTOPbIMU
n3o6peTeHNst B 06nacTy aTOMHO 3Heprun®’ ABNAIOTCSH HenaTeHTOCNnocoBHLIMKU. B YacTHoCTH,
B pasgene 20(i) 3akoHa 06 aToMHoM 3Heprumn MHamnmn 1962 r. roBoputcs, 4to «[njocne
BCTYNJeHMs1 B CUNy aToro 3akoHa He GyayT BblaaBaTbCA NaTeHTbl HA 306peTeHns, koTopble,
MO MHeHMIo LieHTpanbHOro npaBmMTenbLCTBa, MOryT ObiTb NOMNE3HbI NN CBA3aHbI C
NPOM3BOACTBOM, KOHTPOMEM, UCMOMb30BaHMEM UITM NPUMEHEHMEM aTOMHOWN SHEpPrnen nunm
npoBegeHnem pasBeaouHbix paboT, Aobblyen, n3BnevyeHnem, Npom3BoACTBOM, (hM3nN4eCKom 1
Xnmmnyeckon o6paboTkon, N3rotoBneHnemM, oboralleHmeM, ynakoBKOn B KOHTEMHEPbI UK
ncnonb3oBaHMeM MbOoro COOTBETCTBYHOLLErO BELLECTBA UM PAgVN0aKTMBHOIO BELLECTBA, Unn
¢ obecneyeHnem 6e30nacHOCTK onepaunin B cpepe S0epHON aHeEPrmM». TOYHO Takke B
3akoHe 00 nHTennekTtyansHon co6cTBeHHOCTH Lpn-JlaHkm npegycmMoTpeHo, 4To n3obpeTeHme,
KOTOpPOE KacaeTcsl UCNOoNb30BaHWs crneunanbHoOro S4epHoOro Matepuana unvm aToMHON aHeprum
B aTOMHOM OPYXWW, HE MOXeET BbITb 3anaTeHToBaHO ™.

47. B pasgene 151 3akoHa o perynupoBaHum B sgepHon obnactu CoegunHeHHbix LLTaTos
AMepuVKN NpeaycMOTPEHO, YTOo «a. B ganbHenwem He 6yayT BblgaBaTbCA NaTeHThI Ha
N306peTeHnsa UNn OTKPbITUS, KOTOPbIE KacaloTCs UCKMIOYMTENBHO MCMOMb30BaHUA
cneumanbHOro saepHoOro Marepuana unm atToMHOM 3HEPTUN B aTOMHOM Opyxxumn» n «b. B
AanbHenweM BbijaBaeMble NaTeHTbl He JOIMKHbI NPeAoCTaBnNATh NpaBa Ha n3obpeTteHne nnm
OTKPbITUE B YaCTN NPUMEHEHNSA Takoro n3obpeTeHns Unu oTKPbITUS AN UCNOSNb30BaHNS
cneumanbHOro saepHoOro Marepuana unm atToMHOM 3HEPrMN B aTOMHOM Opyxuny». Kpome Toro,
B 3TOM MOJIOXKEHNN 3aKOHA TakkKe roBOPUTCS, UTO «[Nn]toboe nNnuo, KOTOpoe Ha AaHHbIA MOMEHT
co3gano unu cosgact B byaywem noboe n3obpeteHne nnu oTkpbITUE, KOTOPOE MOXET ObITh
NCNonb30BaHO NpY NPOM3BOLACTBE UMW NPUMEHEHUN CrieLUmMansHOro S4epHoro matepuana unm
aToOMHOWM 3Hepruun, nogaet B Komncecumio oTyeT, cogepXallmin NofiHoe ero onMcaHue, ecnm takoe
n3obpeTeHne nnm OTKPbITUE HE ONMUCaHO B 3asiBKE HA NaTeHT, MOAaHHOW Ha UMSA 3aMecTUTenNs

1970 r. c yyeTOM nocnegHnx nonpasokK, BHeceHHbIX 3akoHom Ne 15 ot 2005 r.; KeHuns, ctaTesa 28 3akoHa o
NpOoMbILINeHHOM cobecTBeHHOCTM OT 27.02.2001; n MakncTaHn, pasgen 26 MNMoctaHoBneHns o nateHTax Ne LXI
2000 .

Mananaus, Mapokko, Hosas 3enangusa v NonbLa.

Pasgen 132 3akoHa o nateHTax Ne 68 Hosow 3enangmmn 2013 r.

Cwm. ctatbio 1349(3) rnaBbl 72 paxgaHckoro kogekca Poccuickon degepaunn.

B HekoTOpbIX 3akOHax B 3TON obnacT MAET peyb 0 SAepHON 3Heprun. Pasnuune o6ycrnoBneHo Tem, 4Tto
aToOMHasi SHEPrust OTHOCUTCS K aTOMy B LLeSIOM, TOrAa Kak saepHas 3HeEprns OTHOCUTCS K SApYy aToma. «AToM
— 9TO MenbYyaWLlasa pasnuumMmMas Yactuua Matepun. Y Hero ectb 84po, KOTOpoe COCTOUT U3 OAHOIO NN
HECKONbKMX MPOTOHOB, @ TakKe OOHOIr0 UM HECKOSbKUX 3NIEKTPOHOB, ABWXKYLLMXCS NO CBOMM opbutam.
CnoBo «siAepHbIN» B NOHATUM «saepHas 6oMba» o6o3HavaeT "cBA3aHHbIA UM UMEIOLLMIA OTHOLLIEHNE K
aTomHbIM sigpam unu aapy"». Cm. http://dictionary.reference.com/help/fag/language/d39.html.

Paszgen 62 (3) (e) 3akoHa 06 nHTENnekTyanbHon cobcteeHHocTn Ne 36 ot 2003 r.
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MUHUCTPa TOProBnu NO BOMPOCaM MHTENNEKTyanbHOM COOCTBEHHOCTU 1 anpekTopa BegomcTea
no nateHTam u ToBapHbiM 3Hakam CLUA (...)».

48. AHanornyHoe norioXeHue CoaepKMTCHa B NaTeHTHOM 3akoHoaaTenbcTBe KaHaabl, rae
npeaycMOTpeHo, YTo «[n]iobas 3asBKa Ha NnonyyeHe naTeHTa Ha nsobpeTeHne, kKoTopas, no
MHeHuto Komunccapa, cesizaHa ¢ NpoM3BoACTBOM, MPUMEHEHUEM UNN UCMONb30BaHNEM SAEPHON
aHeprum (...) nepepaetca Kommccapom B Komucemio no saepHon 6esonacHoctn Kanagbi» ™.

[danee cnenytoT NPUNOXEHNS Ha aHTNUIACKOM A3blKe]

9 Pasgen 22 3akoHa o nateHTax (R.S.C., 1985, c. P-4) ¢ yuetom nocneaHux nonpasok ot 21.09.2006.



