/)
A

=
WIPO

BCEMWPHAR OPrAHWN3ALIMA
NWHTENNEKTYANBHOW
COBCTBEHHOCTMK

CDIP/13/INF/6

OPUIrMHAN: AHINIUACKUA
BATA: 14 ANPENA 2014 T.

KomuTteT no pasButuio U MHTEeNneKkTyanbHon co6crBeHHocTn (KPUC)

TpuHapuaTtaa ceccus
XeHeBa, 19 - 23 masa 2014 .

PE3IOME CPABHUTEJIbHOIO AHAJIM3A HALIMOHAJIbHbBIX NMOAX0A0B B
BOMPOCAX AOBPOBOJIbHOIO OTKA3A OT ABTOPCKUX MNMPAB

rnodzomossieHo 0-pom AHOpecom [yadamycom, cmapuwium rpernodasameriem rpasa 8 obnacmu
uHMennekmyanbHoli co6cmeeHHocmu, YHusepcumem Caccekca, CoeduHeHHoe Koponeecmeo®

1. Ha cBoen gesaTton ceccumn, coctosiBliencs B mae 2012 r., KommuteT no pasButuio n
uHTennektyansHon cobcteeHHocTn (KPUC) ob6cyann AokyMeHT, o3arnaBneHHbIn « CLueHapum u
BO3MOXHbl€ BapuaHTbl AEACTBUN OTHOCUTENBHO pekomMeHgauun 1(c), 1(f) n 2(a) o63opHoro
uccrnegoBaHus Mo aBTOPCKOMY MpaBy U CMEXHbIM NpaBam U 06LLEeCTBEHHOMY AOCTOAHMIO»
(CDIP/9/INF/2). YT0 KacaeTcsa pekomeHaaumn 1(c), To npeanaraemsii Kpyr BegeHUs
CpaBHUTEMNbHOIO MCCMefoBaHNs No BONpocy 06 oTkase OT aBTOPCKMX NpaB Hameyanocb
npeactaBuTb Ha cneayowlen ceccum Komutera.

2. KomuteT 06cyann ykasaHHbIn Kpyr BeaeHus (CDIP/10/14) Ha cBoel gecaTon ceccun,
cocrosBLlencs B Hosiope 2012 r., n npocun CekpeTapmaT NpUCTYNUT K UCCNEAOBAHNIO, MPUHSIB BO
BH/MaHMe KOMMEeHTapun rocyaapCTB-4reHoB.

3. COOTBETCTBEHHO, B MPUITOXEHNN K HACTOSALLEMY JOKYMEHTY COAEPXKUTCA pe3tome
CpaBHUTENbHOrO aHanmn3a HauMoHarbHbIX NOAX0A0B B BONpocax 4oOpoBObHOIo oTkasa oT
aBTOPCKUX NpaB, NOAroToBreHHOe A-poM AHapecom N'yagamycoM, CTapLuMM npenogaBaTtenemM
npaea B 00nacTu MHTENMeKTyanbHOM cobCcTBEHHOCTH, YHMBEpcnTeT Caccekca, CoeanHeHHoe
KoponegscTBo.

4, KPUC npednazaemcs npuHsimeo
K ceedeHUr UHGhopMmauuto,
colep:xawyrocs 8 NMpUIoXKeHUU K
Hacmosiuiemy doKyMeHmy.

[MpunoxeHwue cnegyeT]

! MHeHus, Bbipa)keHHble B HACTOSALLEM UCCIe4OBaHUN, ABNSIOTCA MHEHUAMW aBTOpPa U OTHIOAb He

o6sa3aTenbHO oTpaxatT MHeHus CekpeTtapuata BOUC wnu nioboro ua rocygapcta-yneHoB OpraHvsauum.
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HacTtosawwii oT4eT ABnseTcs pedynbTaTtoM Tekyen paboTtbl Komuteta no passuTuio u
WHTennekTyansHon cobcteeHHOCTU (KPNC), B YaCTHOCTM BbITEKAOLLEN N3 OTHETA, B KOTOPOM
aHanM3upylTCcsa pas3nnyHble acnekTbl aBTOPCKOro npasa M obLeCTBEHHOIO JOCTOSIHUSI U KOTOPbI
6b1n HanucaH npodgeccopom report CesepuH Oioconee (CDIP/4/3/REV./STUDY/INF/1). C yyeTom
BOMPOCOB, MNOOHATLIX B TOM 0T4eTe, BceMupHas opraHmsaumsi UHTeNnekTyanbHOoM COOCTBEHHOCTH
(BOWC) 3akasana HacTosLLee nccneaoBaHme, YTobbl YTOYHUTL NPaBOBbIE BOMPOCHI, CBA3AHHLIE C
OTKa30M OT aBTOPCKOro npaea.

B oTyeTe B NepByto oYepenb paccMaTpMBaeTCsl BOMPOC O TOM, Kak OrnpaBAblBaeTCsl aBTOPCKOe
npaBo, MOCKOSIbKY 3TO MOXET UMETb HEKOTOPOE OTHOLLEHME K TOMY, OydeT N Ta Unn nHas ctpaHa
Nno3BONATbL aBTOPY AenaTb 40OPOBONbHOE 3asBNeHWe, BeayLuee K NpekpalleHnto 4ecTBus ero/ee
npae. ABTOPCKOE MPaBO MOXHO ONUCLIBaTb CaMbIM pa3HOOOpa3sHbIM 06pa3oM: kak eCTECTBEHHOE
npaBo, Kak BO3HarpaxxaeHne aBTopaM, kak CTUMYI K TBOPYECTBY, Kak MMYLLLECTBEHHOE NpPaBo, Kak
maTepuarnbHas Harpaga v kak 4acTb o6LLEeCTBEHHOro MHTepeca. PaccmaTpuBatoTcs ABa
060CHOBaHMSA: MoparnbHoe 1 yTunutapHoe. MopanbHoe 060CHOBaHWE OOBACHSIET CyLLEeCTBOBaHME
WHTENNeKTyanbHOoM COOCTBEHHOCTM Kak eCTECTBEHHbIN pe3ynbTaT npaBa aBTopa Ha BCe, YTO OH UNn
OHa npou3BoanT. MopanbHbIi 3NeMeHT aBTOPCKOro npaea yCcTynun MecTto 3KOHOMUYECKOMY
3M1EMEHTY, OHAKO CyLLIeCTBOBaHME MOparibHbIX, HEMMYLLECTBEHHbIX NPaB, KOTOPbIE SBNSAOTCA
0CODOEHHO BaXKHbIMK B IOPUCOMNKLMSAX C TPaAULMEN rpaXaaHCKoro npaea, No-npexHemy coBepLleHHO
YeTKO NpPeacTaBnseT 3fIeMeHTbLl aBTOPCKOro npaBa Kak FIMYHOCTHOro npaea.

C Opyrov CTOpPOHBI, yTUnuTapHoe 060CHOBaHWE aBTOPCKOMO NpaBa MOXHO 0ObIYHO
XapakTepm3oBaTb kak 060CHOBaHME, COrflacHO KOTOPOMY Takasd OxXpaHa CyLeCTBYET C YyTUNUTapHOW
LieNbto NOOoLLpeHNst TBOPYECTBA NOCPEACTBOM HarpaXkaeHUs aBTOPOB 1 n3obpeTtartenen cpeactsamm
BOCCTaHOBIEHUA X UHBECTULUMIA. B crniydasx, korga npesanupyet Takas domnocodus,
MMYyLLECTBEHHbIE NpaBa byayT, Kak NpaBuno, 6onee BakHbIMU.

3arTem B HacTosiLEM OTYeTe paccMmaTpmBaeTcsl BonNpoc 06 o6LeCcTBEHHOM QOCTOSIHUM KaK C
HeraTMBHOM, TaK U C NO3UTUBHOWN TOYEK 3pEHNsT, @ UMEHHO: MOXHO NN paccmaTpuBaTh
o6LlecTBeHHOe AOCTOsIHNE Kak OTCYTCTBME aBTOPCKOro npaBa WUim e ero cnegyet paccmaTpuBaTtbh
KaK He4yTo, Yero He TONbKO crieayeT A0BUBATHLCS M YTO HE TONBKO CrieayeT OXpaHsTh, HO U Kak
MeCTO, B KOTOpOe BraenbLibl aBTOPCKOro npaBa MOryT 4OOPOBObLHO NOMeLLaTb CBOM paboThl,
€CJI1 OHW TOro XOTAT.

OTa AUXOTOMUS COCTABMSIET CyTh BOMpoca 06 oTkase OT aBTOpCKoro npasa.? Ecnu paccmaTtpuBaTh
aBTOPCKOE MpaBo NPOCTO Kak NpaBo, KOTOPbIM MOXHO pacnopsikaTbCs Tak, kKak aBTop Unu Bnaaenew
CUYUTAET HYXKHbIM, TO TOrAa 6bIno 6bl IOFMYHO OXMAAaTh, YTO BnagerbLbl npas MoryT
pacnops»kaTbCsi CBOEW COOCTBEHHOCTLIO NOOBLIM 0OPa3oM, KOTOPbIA OHW CHUTAKOT YMECTHbLIM,
BKIMIOYAsA BO3MOXHOCTb OHOCTOPOHHErO 0TKa3a OT 3Tol cobcTBeHHOCTU. pobnema 3akntovyaeTcs
B TOM, YTO 3aKOH He SIBNsSieTC OAHO00Opa3HbIM B 3TOM OTHOLIEHUN. Bo MHOMMX topncamkumsx aTo
AenaTb He paspeLUeHo, XOTS B HEKOTOPLIX APYrMX HOPUCAUKUNSX CYLLECTBYIOT NONOXEHNS,
[003BONAOLLME 3TO; STOT BONPOC AeTanbHO paccMaTpuMBaeTCsa BO BTOPOM pa3fene oTyeTa.

MprynHa Takoro OTCYTCTBMSA SICHOCTM BbiTEKaeT BonblUel YacTblo U3 CaMOro XapakTtepa aBTOPCKOro
npaea 1 obLEeCTBEHHOrO AOCTOSIHNSA, O YEM LUMa pedb B NpeablayLumx nyHkTax. Ecnv 6bl aBTopckoe
npaBo ObIf10 MMYLLECTBEHHbLIM MPaBOM, CXOXUM B B0nbLUe cTeneHn ¢ TpaanuLMOHHON
COOCTBEHHOCTLIO, TO B 3TOM Clly4ae BriagesbLbl MOrnuv 6bl apeHaoBaThb 3TM Npasa, NpoAaBaTth UX
UNn gaxke oTkasbiBaTbCsA OT HUX. Ecnu xe, ¢ Apyro CTopoHbI, aBTopckoe npaBo Obino 6bl 6onbLue

% BakHo caenaTb HebomblUoe NoBOYHOE 3aMeyaHNe B OTHOLLIEHUM TEPMUHOMOTUM, UCTOMNb3YEMOil B HACTOSILLIEM
otuete. Cnosa “relinquishment” (otka3) u “renouncement” (0Tka3) MOryT UMeTb HEKOTOPYIO HEraTUBHYIO
KOHHOTaUMI0, 0COBEHHO AM1s1 TeX, KTO 3anHTepecoBaH B paclumpeHun cdepbl 06LLEeCTBEHHOrO AOCTosHuSA. B
HEKOTOpPbIX Kpyrax, NoaTomy, oTAatoT npeanoyteHne TepMuHy “dedication” (nepeaaya B aap, B obLiee nonb3oBaHue),
Kak, Hanpumep, Bo (hpase «nepefava nponsseaeHns B obLLEeCTBEHHOE JOCTOoAHMEY. B oTyeTe npeanpuHnmaeTtcs
nonbiTKa NpeoaoneTb 3T0 NyTEM B3aNMO3aMEHAEMOrO UCMOMb30BaHNSA KaXaoro n3 3TMx TepMM1HOB.
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NoXoXe Ha HeoTbeMIieMoe npaBo JIMYHOCTU, TO B 3TOM Cliydae OTKa3 OT Hero Obln1 Obl HEBO3MOXEH,
TakK Xe KaK Helb3A OTKa3aTbCA OT MNnpaB YesioBekKa.

HevMyLlecTBeHHbIe NpaBa paccMaTpMBalOTCS Kak caMblii GOrbLION KaMeHb NPETKHOBEHWS Ans
nto6oro poda nepefayun NpomsseaeHnin B o6LLECTBEHHOE JOCTOSHUE. XOTsi €CTb HECKONbKO
IOPUCAMKLIVIA, Te OT HEUMYLLIECTBEHHbIX MPaB MOXHO 0TKa3aTbCsl, B GONbLUMHCTBE CTpaH
HEVMMYLLECTBEHHbIE NpaBa ABMATCA HEOTbeMIIEMbIMMU.

MmeHHO 3gecb BCTynaeT B AENCTBME NPMPOLa aBTOPCKOro npaea. B HEKOTOPbIX KOPUCONKLNAX
aBTOPCKOE MpaBo MMEET MOHUCTUYECKYIO MPUPOAY, TO ECTb Y UMYLLECTBEHHbIE, U
HeuUMyLLIeCTBEHHbIE NpaBa CYMTAKOTCA LENOCTHOW N HEAENUMOWN YacTbio aBTOPCKOro npasa. B
OPYIrvX IOpUCOMKLMAX aBTOPCKOE NpaBo SABNAETCA AyanMCTUYECKMM, N HEUMYLLLECTBEHHbIE U
MMYLLIECTBEHHbIE NPaBa paccMaTpuBatoTca oTaenbHO. [MoaTomy aBTOpcKoe NpaBo B
MOHUCTUYECKMX IOPUCOMKLNAX MOXKET NULLIb NTMLEH3NPOBATLCS, U 0TKa3 B fntobon opme
HeBO3MOXeH. OaHako 6OMNbLUMHCTBO IOPUCONKLMI ABMAKOTCA AyanmncTUYECKUMKN NO CBOEMY
XapakTtepy, N0O3BOisAs paccMaTpmBaTb HEMMYLLECTBEHHbIE MpaBa HE3AaBMCUMO OT 3fEMEHTA,
CBSI3aHHOIO C MMYLLIECTBOM, W, CriegoBaTesibHO, NO3BONSAS MOOro poaa YacTMYHOE MIn NOSIHOe
OTYYXAEHME 3TUX NpaB, BKMOYas NOMHy0 nepegadvy. B pamkax gyanmcTuyeckmx CUCTEM
[0BPOBOSbHbLIA OTKa3 BO3MOXEH, €CIIN OH pa3peLLeH 3aKOHOM.

3aTem B oTYETE paccmaTpmBaeTcs BOoNpoc 0 6e30T3bIBHOCTU. HekoTopbix 6ecnokouT To, YTo
nepeaaya B o6LLECTBEHHOE JOCTOSIHME SIBMNSIETCA OKOHYaTENBHOM N 6€30T3bIBHOM, U 3TO TaK UMK
MHa4e OOIMKHO paccMmaTpuBaThbCs Kak NpensaTCTBMe Ans paspeLleHnst oTkasa OT aBTOPCKOro npasa.
B otyeTe genaeTcs BbIBO4 O TOM, YTO, B KOHEYHOM UTOrE, 3TO, NOXKArYW, U HE SIBMSIETCS Takom
npobnemoi, NOCKosbKy 6OMNbLUIMHCTBO AOKa3aTeNbCTB, MOMYYEHHbIX U3 MPaKTMKK, YKasbiBaloT Ha To,
4YTO aBTOPbI, MPUHUMAIOLLME TaKMe PeLUEHUs], ABMSIIOTCA XOPOLLIO MHAPOPMUPOBAHHBIMW, Tak YTO
BOMPOC O TOM, YTOObI B AanbHeNLLEM U3MEHUTb NPUHATOE PELLEHNE, BOSHUKAET PEAKO.

B cnenytolliemM pasgene otyeTa paccMaTpuBaloTCa AEBATb PUCANKLNIA, Aabbl yOOCTOBEPUTHLCA B
TOM, NO3BOJISIET NN UX 3aKOHOAATENLCTBO B 06MacT aBTOPCKOro npasa nepeaady B o6LLIeCTBEHHOe
AoCTosIHME. W3 0eBATU pacCMOTPEHHbIX CTPaH YeTbipe 04HO3Ha4YHO paspeLlaoT oTkas oT
aBTOPCKOro NpaBa, a B OCTanbHbIX NATM CTpaHax 3TOT BOMPOC He peLlaeTcs HanpsaMyo 1 No3ToMy
OCTaeTcs OTKPbITbIM AN TonkoBaHusA. C Apyroi CTOPOHbI, B GOMbLUMHCTBE CTpaH OTKa3aTbCs OT
HEMMYLLEECTBEHHbIX MPaB Herb3sl, YTO NOATBEPXKAAET AyannCTUYECKYHO TEOPUIO aBTOPCKOro npasa.

Tabnuua
CtpaHa Paspewaert MoXHo nu oTKasaTbCH OT
[OOpPOBONbLHbLIN OTKa3? HeMMyLLeCTBEeHHbIX NpaB?

Bbpasunus HesicHo Het

Yunn Ha Het

Kutan HescHo Het

Konymbus [a Het

Ervner HescHo Het

dpaHuus HesacHo Het

NHgus Ha HesicHo

Kenusa Ha Het

Pecny6nnka Kopes HescHo Het

3aknounTenbHbIA pasgern oTyeTa kacaeTcsl MPakTUYECKMX BONPOCOB OTKa3a OT aBTOPCKOro npaea.
C y4eTOM HesICHOW IopUANYECKOW CUTYyaLMM BOKPYT OTKa3a aBTOPbl, 3aMHTEPECOBaHHbIE B
peanunsauum B TOWM UN1 NHON hopMe nepeaayn B 06LLEeCTBEHHOE AOCTOSHNE, BO3MOXHO,
npeanoyTyT 060NTU 3Ty HeonpeaeneHHOCTb U u3bpaTb BapnaHT NULEH3MPOBaHMWS, KOTOPbLIN BNeYeT
3a cobow nocneacTBust, CXOXMe C TeMU, KOTOPblE BO3HUKIN Bbl, €Cnin Bbl UICTEK CPOK OXPaHbl
aBTOPCKOro npasa Ha npousBefeHne. 3TOro MOXHO AOCTUYb NOCPEACTBOM NCMOMb30BaHUSA CUCTEM
OTKpbITOro NuLeH3npoBaHus. [1Be cucteMbl NULEH3MPOBaHMSA paccmaTpuBatoTcs bonee aeTansHo,
a nmeHHo Creative Commons Zero (CCO) n Open Data Commons Public Domain Dedication and
License. O6Ge OHM BbINONHAOT ABOWHYO (OyHKUMIO. Bo-nepBbix, oHM 06e Hanpsmyto nepegatoT
npousseeHve B 0bLecTBEHHOE A0CTOSAHNE. Bo-BTOpbIX, OHWM coepKaT 3anacHble Knay3ynbl Ha
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TOT Cry4Yai, ecnm oTkas OT aBTOPCKOro NnpaBa HEBO3MOXEH. JTU Knay3yrbl NpeaoCcTaBnsoT
NULEH3NIO Ha Npou3BeaeHne, KoTopas UMeeT Takoe e AelCTBMe, Kak ecriv bbl nponsseneHne
OblIno nepenaHo B 06LLIECTBEHHOE [JOCTOSHME.

OT4eT 3akaH4YMBaETCH NepedncrneHmemM HeCcKobKUX NPUMEPOB OTKasa OT aBTOPCKOro npaea,
KOTOpbI€, Kak MpaBuIio, NOCTYNatT OT NyONMYHbIX YYPEXAEHWI, NepeaaroLnX gaHHbIE U YacTb
npounsseaeHnin B 06LeCTBEHHOE JOCTOSIHNE, BONbLUEN YaCcTbio Yepe3 NOCPEeACTBO NOSIOXKEHMUS O
nepegade B 00WECTBEHHOE AOCTOsIHNE, coaepxalleecs B CCO.

B oTuyeTe genaetcs BbIBOA O TOM, YTO, XOTS NPaBOBLIE BONPOCHI, OKpYKatoLlme nepegadvy B
o6LLlecTBEHHOE AOCTOsIHME, OCTaTCSl TYMaHHbIMU, NIMLLEH3NOHHLIE PeLLeHwsl, Takmue Kak Creative
Commons (CC), Np1MBOAAT K CUTyaLun, B KOTOPble TakMe BONPOChbl CTAHOBATCA MeHee BaXKHbIMMU.
Kak pesynbTat, NpoM3BeAeHMsIMN MOXHO CBOOOOHO OOMeEHMBATLCA C APYITMMMK, YTO, MO CyTK Aena,
CXOXe C TEM, YTO NPOU3OLLINO Obl, ecnv Obl aBTOP yCMeLHO nepeaan npovsseaeHne B
obLecTBeHHOe A0CTosAAHME.

[KoHeL, npunoxeHus n JOKYMeHTa]
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