
 
 

 

 

E 

SCP/24/6    
ORIGINAL:  ENGLISH 

DATE: DECEMBER 21, 2016 

 
 
 
 
 
Standing Committee on the Law of Patents 
 
 
Twenty-Fourth Session 
Geneva, June 27 to 30, 2016 
 
 
REPORT 
 
adopted by the Standing Committee 
 
 
 
INTRODUCTION 

 
1. The Standing Committee on the Law of Patents (“the Committee” or “the SCP”) held its 
twenty-fourth session in Geneva from June 27 to 30, 2016. 
 
2. The following States members of WIPO and/or the Paris Union were represented:  
Afghanistan, Algeria, Angola, Argentina, Australia, Azerbaijan, Bahamas, Brazil, Cameroon, 
Canada, Chile, China, Colombia, Costa Rica, Cuba, Cyprus, Democratic Republic of the 
Congo, Dominican Republic, Egypt, El Salvador, Estonia, Finland, France, Germany, Ghana, 
Greece, Guatemala, Hungary, India, Indonesia, Iran (Islamic Republic of), Ireland, Italy, 
Japan,  Kuwait, Latvia, Lebanon, Mali, Mexico, Morocco, Myanmar, Netherlands, Nicaragua, 
Nigeria, Norway, Oman, Pakistan, Panama, Paraguay, Philippines, Poland, Portugal,  
Republic of Korea, Republic of Moldova, Romania, Russian Federation, Senegal, Singapore, 
Slovakia, South Africa, Spain, Sri Lanka, Sweden, Switzerland, Thailand, The former 
Yugoslav Republic of Macedonia, Turkey, Uganda, Ukraine, United Kingdom, United States 
of America, Uruguay, Viet Nam (73).   
 
3. Representatives of the following intergovernmental organizations took part in the 
meeting in an observer capacity:  African Intellectual Property Organization (OAPI), African 
Union (AU), Eurasian Patent Organization (EAPO), European Union (EU), Patent Office of 
the Cooperation Council for the Arab States of the Gulf (GCC Patent Office), South Centre 
(SC), United Nations (UN), World Trade Organization (WTO) (8).   
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4. Representatives of the following non-governmental organizations took part in the 
meeting in an observer capacity:  Asian Patent Attorneys Association (APAA), Association of 
Spanish Attorneys before International Industrial and Intellectual Property Organizations 
(AGESORPI), Cámara Industrial de Laboratorios Farmaceuticos Argentinos (CILFA), 
CropLife International (CROPLIFE), European Law Students’ Association (ELSA 
International), Innovation Insights, Institute of Professional Representatives Before the 
European Patent Office (EPI), International Association for the Protection of Intellectual 
Property (AIPPI), International Center for Trade and Sustainable Development (ICTSD), 
International Chamber of Commerce (ICC), International Federation of Intellectual Property 
Attorneys (FICPI), International Federation of Pharmaceutical Manufacturers Associations 
(IFPMA), Japan Intellectual Property Association (JIPA), Japan Patent Attorneys Association 
(JPAA), Knowledge Ecology International. Inc. (KEI), Latin American Association of 
Pharmaceutical Industries (ALIFAR), Medicines Patent Pool Foundation (MPP), Médecins 
Sans Frontières (MSF), Open Knowledge Foundation (OKF), and Third World Network 
Berhad (TWN) (20).  
 
5. A list of participants is contained in the Annex to this report. 
 
6. The following documents prepared by the Secretariat had been submitted to the SCP 
prior to the session:  “Draft Report” (SCP/23/6 Prov.2);  “Draft Agenda” (SCP/24/1 Prov.);  
“Report on The International Patent System: Certain Aspects of National/Regional Patent 
Laws” (SCP/24/2);  Proposal by the Delegation of Spain (SCP/24/3);  and “Proposal by the 
African Group for a WIPO Work Program on Patents and Health” (SCP/24/4). 
 
7. In addition, the following documents prepared by the Secretariat were also considered 
by the Committee:  “Proposal from Brazil” (SCP/14/7);  “Proposal submitted by the 
Delegation of South Africa on behalf of the African Group and the Development Agenda 
Group” (SCP/16/7);  “Corrigendum: Proposal submitted by the Delegation of South Africa on 
behalf of the African Group and the Development Agenda Group” (SCP/16/7 Corr.); 
“Proposal by the Delegation of Denmark” (SCP/17/7);  “Revised Proposal from the 
Delegations of Canada and the United Kingdom” (SCP/17/8);  “Proposal by the Delegation of 
the United States of America” (SCP/17/10);  “Patents and Health: Proposal by the Delegation 
of the United States of America” (SCP/17/11);  “Questionnaire on Quality of Patents: 
Proposal by the Delegations of Canada and the United Kingdom” (SCP/18/9);  “Proposal by 
the Delegation of the United States of America regarding efficiencies of the patent system” 
(SCP/19/4);  “Proposal by the Delegation of Brazil regarding exceptions and limitations to 
patent rights” (SCP/19/6);  “Proposal by the Delegations of the Republic of Korea, the  
United Kingdom and the United States of America regarding Work Sharing between Offices 
in order to Improve Efficiencies of the Patent System” (SCP/20/11 Rev.);  “Proposal by the 
Group of Latin American and Caribbean Countries (GRULAC)” (SCP/22/5);  and “Proposal 
by the Delegation of the United States of America on the Study of Worksharing” (SCP/23/4).   
 
8. The Secretariat noted the interventions made and recorded them on tape.  This report 
summarizes the discussions reflecting all the observations made. 
 
 
GENERAL DISCUSSION  
 
AGENDA ITEM 1:  OPENING OF THE SESSION  
 
9. The twenty-fourth session of the Standing Committee on the Law of Patents (SCP) was 
opened by the Director General, Mr. Francis Gurry, who welcomed the participants.  The 
session was chaired by Ms. Bucura Ionescu (Romania).  Mr. Marco Aleman (WIPO) acted as 
Secretary. 
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AGENDA ITEM 2:  ADOPTION OF THE AGENDA  
 
10. The SCP adopted the draft agenda (document (SCP/24/1 Prov.) with inclusion of a new 
document SCP/24/3 under agenda items 6. 
 
 
AGENDA ITEM 3:  ADOPTION OF THE DRAFT REPORT OF THE TWENTY-THIRD 
SESSION  
 
11. The Committee adopted the draft report of its twenty-third session (document  
SCP/23/6 Prov.2) as proposed.  
 
GENERAL DECLARATIONS 
 
12. The Delegation of Greece, speaking on behalf of Group B, stated that Group B strongly 
believed that the SCP, a multilateral forum in the field of patents, had a responsibility to 
provide a venue for technical discussion on substantive patent law issues, in a manner 
responding to the evolving real world.  The Delegation also expressed its Group’s readiness 
to engage constructively in the discussion on what the Committee should do in the future.  
The Delegation noted, nevertheless, that during the previous sessions, the SCP had spent a 
disproportionate amount of time on deliberations on the future work program.  Further, the 
Delegation noted that during the previous session, its Group had supported the delicate 
balance reached in the Chair’s proposal and expressed its disappointment that the 
Committee had not reached an agreement at that session.  Further, the Delegation reiterated 
its Group’s strong support for the SCP to engage in discussions which would address the 
needs of the real world.  The Delegation stated that, for example, with respect to the agenda 
item “quality of patents, including opposition systems”, Group B expected that the Committee 
could build future work focusing on international work sharing and substantive patentability 
requirements, such as inventive step.  The Delegation stated that, at the previous session of 
the SCP, the great interest of Member States in the subject had been demonstrated across 
regional boundaries when national experts from various countries and regions had shared 
their experiences on the evaluation of inventive step requirement.  In addition, the Delegation 
stated that a proposal from the United States of America on work sharing had also received a 
wide support from the Member States.  In the view of the Delegation, the Committee should 
build on the importance many Member States placed on that subject and intensify its work on 
those technical topics in order to ensure and increase the quality of issued patents 
worldwide.  Further, the Delegation noted that the importance of protecting the 
communication between patent advisors and their clients had been extensively discussed in 
the Committee.  It recalled that users of the patent system had stressed the need to address 
the subject at an international level.  Group B, therefore, believed that the Committee should 
take a step forward towards a regulative solution at the international level, for example, in the 
form of a soft law.  The Delegation expected that the Committee would be able to agree on 
some concrete and substantive works for the future, which could substantively contribute to 
that perspective.  The Delegation further stated that Group B supported the work of the SCP 
and attached great importance to its mandate.  The Delegation expressed its hope that all 
delegations had come prepared to engage in the existing five agenda items.  In that regard, 
the Delegation noted that the GRULAC proposal on the revision of the Model Law, included 
under agenda item 10, was not part of the five subjects forming the body of the agenda and 
that its continued discussion would create a significant imbalance which could not be 
accepted by its delegation.  In conclusion, the Delegation stated that it was ready to engage 
in discussions on the five agenda items from the perspective of future work and assured that 
Group B would be engaged in the work of the Committee with a constructive spirit and in a 
forward looking way.  
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13. The Delegation of India, speaking on behalf of the Asia and Pacific Group, expressed 
its confidence in the leadership of the Chair and its hope that she would be able to guide the 
twenty-fourth session of the SCP in the desired direction.  The Delegation also expressed its 
appreciation for the hard work of the Secretariat in preparing the meeting, including the 
organization of informal consultations for the Regional Coordinators.  The Delegation further 
noted that the work of the SCP was critical in creating a balance between the rights of patent 
owners and the larger public interest, particularly in the area of public health, technology 
transfer and patent-related flexibilities.  Noting that those flexibilities were critical for policy 
makers in drafting and amending domestic patent laws in accordance with national 
development priorities and socio-economic realities, the Delegation stated that the TRIPS 
flexibilities took into consideration those differences and played an important role in 
achieving the requisite balance.  In particular, the Delegation stated, the flexibilities allowed 
governments, especially in countries with limited resources, a necessary policy space to 
meet their health needs and at the same time to foster innovation.  Members of the Asia and 
Pacific Group were ready to participate and contribute towards a productive discussion on 
that important developmental issue.  Further, the Delegation expressed its hope that 
exchange of Member States’ experiences and case studies on the effectiveness of 
exceptions and limitations would provide guidance to improve and further enhance the 
efficiency of the current patent system in a manner sensitive to the diverse needs of the 
Member States.  The Delegation requested the Secretariat to continue updating the 
document SCP/23/3 by inviting submissions from research institutions, civil society 
organizations and domestic industries in developing countries so that they could share their 
practical experiences on effective use of the exceptions and limitations to patent rights under 
their relevant national legislations.  In relation to the issue of International Nonproprietary 
Names (INN), the Delegation requested the Secretariat to revise the study contained in 
document SCP/21/9 by addressing the question about feasibility of disclosure of INN in 
patent applications, specifically where the INN was known to the applicant.  The Delegation 
further supported the idea that SCP should have discussions on the opposition systems, 
which was an important issue for its Group.  Particularly, the Delegation stated that the 
Committee could consider devising a work program on opposition systems that could 
comprise a survey questionnaire on different kinds of opposition mechanisms available in a 
country, the procedures and modalities for their use, constraints in using the opposition 
system effectively and how such opposition systems could be strengthened and their 
constraints removed.  Further, the Asia and Pacific Group was of the view that the SCP 
should arrive at a common understanding on the meaning of the term “quality of patents”.  In 
particular, the Delegation questioned whether the term meant efficiency of patent offices in 
disposing patent applications, or whether it meant the quality of patents granted, i.e., how to 
ensure that patent offices did not grant patents of questionable validity.  In addition, the 
Delegation requested the Secretariat to provide regular information to the Member States 
about the outcome of patent applications in different jurisdictions as well as outcomes of 
opposition procedures.  Finally, the Delegation expressed its support for the proposal of 
GRULAC on the Revision of the 1979 WIPO Model Law for Developing Countries on 
Inventions, and stated that such revision should emphasize legislative and policy options for 
the Member States.  The Delegation emphasized that that agenda item was, by no means, at 
a lower level of priority, even when it was placed under “other items” and therefore it should 
be given equal importance as the other substantive agenda items. 
 
14. The Delegation of Nigeria, speaking on behalf of the African Group, noting that the 
work of the SCP was critical for development and balanced use of the international patent 
system, stated that it was looking forward to an agreement on the future work of the SCP and 
a more ambitious work program thereafter.  The Delegation expressed its readiness to work 
with all interested parties to ensure that such a result would be achieved during the  
twenty-fourth session.  The African Group reiterated its commitment to work towards an 
international patent system which would be balanced and progressive and which would take 
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into account the different levels of development of WIPO Member States and the priorities 
attached to different issues in the field.  The Delegation expressed its belief that a more 
accessible and balanced patent system was crucial in facilitating the knowledge 
dissemination and in fostering innovation for the broader human and societal development.  
The Delegation noted that the five issues under consideration had already been debated at 
several SCP sessions without satisfactory results.  In that regard, the Delegation expressed 
its hope that every Member State and stakeholder reflected deeply and came to that session 
with a readiness to advance on the important issues for the diverse WIPO membership.  The 
Delegation stated that its Group’s priority was on the subject of patents and health, and it 
was looking forward to sharing its views on that subject.  In its view, the seminar, on the 
relationship between patent systems and, inter alia, challenges related to availability of 
medicines in developing countries and least developed countries (LDCs), held during the 
twenty-third session of the SCP provided useful resources with regard to the barriers to the 
affordable and safe medicines, and technology transfers in the field.  The Delegation further 
noted that it was also interested in the subjects of exceptions and limitations to patent rights 
and transfer of technology, and expressed its hope that the SCP would significantly advance 
the work in those fields before the end of the session.  The African Group equally looked 
forward to constructive discussions on the issue of quality of patents, including the opposition 
systems and confidentiality of communications between clients and their patent advisors.  In 
conclusion, the Delegation reiterated its support to the GRULAC proposal to review 
1979 WIPO Model Law for Developing Countries on Inventions and expressed its hope that 
the SCP could define a clear path forward on that agenda item. 
 
15. The Delegation of Pakistan aligned itself with the statements made by the Delegation 
of India, on behalf of the Asia and Pacific Group and the Delegation of Nigeria on behalf of 
the African Group.  The Delegation noted that the SCP was an important Committee, 
especially with regard to issues having implications for many sectors such as public health, 
technology transfer and patent-related flexibilities.  The Delegation stated that it was 
unfortunate that the Committee could not agree on its future work program at the previous 
session.  The Delegation highlighted that deliberations at the SCP were inclusive and 
cognizant of the differences in the socio-economic and technological development of the 
Member States as well as the TRIPS flexibilities while respecting the needs of all Member 
States.  The Delegation noted the case studies and experiences on the effectiveness of the 
exceptions and limitations in addressing the development issues contained in document 
SCP/23/3 and requested the Secretariat to update the study by inviting submissions from a 
broader audience, including civil society organizations, research institutions and local 
industries developing countries about their practical experience on the matter.  The 
Delegation stated that new diseases and epidemics caused global health threats challenging 
developed and developing countries.  The Delegation continued that the basic human right to 
health was denied to increasingly large population globally because they could not afford the 
treatment.  It noted that the revised WHO Model List of Essential Medicines included 
medicines for treating Hepatitis C, cancer and others, most of which were unaffordable to a 
large population.  The Delegation supported the proposal of the African Group and the 
Development Agenda Group (DAG) contained in document SCP16/7 and SCP/16/7 Corr.  
The Delegation stated that there was a need to analyze specific challenges to the availability 
of medicines arising from the patent system in developing countries and LDCs, the impact of 
patent systems on the facilitation of innovation on medicines for the treatment of diseases 
predominantly prevalent in those countries and whether the patent system had facilitated 
transfer of technology and local manufacturing of medicines in developing countries and 
LDCs.  The Delegation supported the GRULAC proposal regarding the revision of the 
1979 WIPO Model Law for Developing Countries on Inventions, contained in document 
SCP/22/5, and stated that such revision was in line with the Development Agenda 
recommendations for WIPO's technical and legislative assistance and that it would be 
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important to ensure that developing countries were able to fully utilize available flexibilities in 
an updated manner.   
 
16. The Delegation of the Bahamas, speaking on behalf of the Group of Latin American 
and Caribbean States (GRULAC), stated that GRULAC viewed the work of the Committee as 
very important to its region, and there were items on the agenda on which they wished to 
place particular emphasis.  Specifically, the Delegation stated that, as regards agenda item 
5, which related to exceptions and limitations to patent rights, GRULAC requested the 
Secretariat to prepare an analysis of those exceptions and limitations that had proven 
effective to address development concerns.  Further, based on such analysis, it proposed the 
development of a non-exhaustive manual on the topic, as a reference for WIPO Member 
States.  With regard to agenda item 7, on patents and health, the Delegation was interested 
in the discussions that would take place within that agenda item, as the members of its 
Group consisted of developing countries and LDCs, which faced challenges related to the 
availability of medicines, the promotion of innovation and fostering of the necessary 
technology transfer to facilitate access to generic and patented medicines.  GRULAC was 
also very interested in the discussions that would take place on transfer of technology, under 
agenda item 9.  Further, with regard to agenda item 10, GRULAC reiterated its proposal that 
there was need for a complete revision of the 1979 WIPO Model Law for Developing 
Countries on Inventions.  In that regard, noting the support given to that proposal at the 
previous session, the Delegation expressed its wishes to continue the discussion on such 
revision.  The Delegation stated that a revised document should take into account 
international legal framework, such as the WTO Agreements, and the WIPO Development 
Agenda recommendations.  The Delegation expressed its hope that there would be a 
productive discussion on that matter at the appropriate time, and urged other delegations to 
review the current version of the Model Law to appreciate how outdated it had become, and 
therefore, no longer served its intended purpose.  Finally, the Delegation encouraged all 
delegations to work towards agreeing on a future work program, so that the important work of 
the Committee could continue for the benefit of all WIPO Member States. 
 
17. The Delegation of the Netherlands, speaking on behalf of the European Union and its 
Member States, stated that the program of the twenty-fourth session reflected the balance of 
different regional priorities and should provide opportunities to all to make much needed 
progress.  The Delegation stated that it came to that session with a constructive spirit and 
with concrete proposals.  The Delegation noted that at the previous sessions, the members 
of the Committee had spent a disproportionate amount of time on deliberations on the future 
work program and expressed its hope that at the current session, consensus would be found.  
In that regard, the Delegation noted the importance of retaining a delicate balance in the 
current work program.  Specifically, regarding the agenda for that week, the Delegation noted 
that inclusion of discussions on the 1979 WIPO Model Law for Developing Countries on 
Inventions would take the SCP members further away from a balanced work program.  The 
Delegation highlighted the areas of interest for its Group, in particular, on the topic of quality 
of patents.  The Delegation reminded the Committee that several proposals on work sharing, 
assessment of inventive step and improving the quality of search and examination had been 
made by the Delegations of Canada and the United Kingdom, Denmark, Spain and the 
United States of America and had been endorsed by all other Member States of the 
European Union.  The Delegation remained convinced that the work in that area would be 
beneficial to all WIPO Member States as it would enhance international cooperation and 
improve the knowledge of patentability requirements thus ensuring a more efficient, effective, 
and higher quality patent system to all.  Secondly, in relation to the topic of confidentiality of 
communications between clients and their patent advisors, the Delegation stated that the 
time was ripe to consider a concrete mechanism to address the recognition of foreign 
advisors' privilege.  The Delegation was convinced that a compilation of court cases with 
respect to cross-border aspects of client-advisor privilege would be of benefit to all users of 
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the patent system.  Further, the Delegation expressed its commitment to discussing key 
aspects of substantive patent law, with the aim of international patent law harmonization.  
The Delegation noted, however, that if the SCP would make no progress on the future work 
program during that session, they would need to reconsider the frequency and duration of 
meetings of the Committee.  Finally, the Delegation wished to highlight the significance of the 
work undertaken by the European Union under its enhanced cooperation procedure on the 
European Patent with unitary effect and the creation of the Unified Patent Court.  
  
18. The Delegation of China stated that it attached great importance to the work of the 
SCP which provided platform for discussing the patent-related issues and expressed its hope 
that all Member States would make joint efforts to allow the patent system to play a more 
important role with regard to incentivizing innovation and promoting social, economic and 
technological development.  The Delegation stated that it would engage in discussions in 
constructive manner, especially it looked forward to the discussions on the topics of 
exceptions and limitations to patents, patent and health and technology transfer, which were 
very important for balancing the interests of patent holders with the public interest, for making 
effective use of the flexibility of the patent system, and for better realizing the social value of 
the patent system.  The Delegation was of the view that information sharing and experience 
exchange among Member States would bring better understanding of the key issues.  Noting 
further that countries had different national conditions, priorities and interests, the Delegation 
stated that flexibilities were required and that the SCP should work together to take into 
account the interests of all parties to promote the progress of the Committee.  The 
Delegation looked forward to constructive and fruitful discussion at the twenty-fourth session. 
 
19. The Delegation of Latvia, speaking on behalf of the Central European and the Baltic 
States (CEBS Group) expressed its confidence in the guidance of the Chair and expressed 
its thanks to the vice-chair for her engagement in the work of the Committee, and to the 
Secretariat for preparing the session.  Noting that at the previous session, the SCP had failed 
to agree on the future work program, the Delegation welcomed the possibility to have an 
in-depth discussion on different proposals made during previous sessions under the five 
longstanding agenda items.  The Delegation further expressed its disapproval for the 
tremendous amount of efforts and time dedicated for the discussion of the future work 
program during the previous sessions of the SCP.  In the view of the Delegation, the five 
agenda items accommodated the interests of all Member States in a delicate balance.  As 
the interest of each individual Member State lay in at least one of those five topics, the CEBS 
Group would encourage the Member States to bear that in mind when engaging in 
discussions on the future work.  The Delegation stated further that the areas of interest of its 
Group were in the work on the quality of patents and on confidentiality of communications 
between clients and their patent advisors.  The Delegation expressed its belief that it was 
crucial to continue the work on improving quality of patents and in that regard, it supported 
the proposal to launch a questionnaire and the proposal by the Delegation of Spain.  In the 
area of confidentiality of communications between clients and their patent advisors, the 
Delegation supported the work on a soft law approach.  Further, with regard to the proposal 
to review the 1979 WIPO Model Law for Developing Countries on Inventions, the Delegation 
stated that that might disturb the achieved balance in the agenda.  Moreover, in the view of 
the Delegation, such revision would not necessarily reflect the various needs of countries 
that were supposed to benefit from it.  Finally, the CEBS Group believed that the SCP should 
focus its efforts on a substantive discussion based on different proposals put forward during 
the previous sessions or on any new proposals and to achieve an agreement on the future 
work of the Committee.  Nevertheless, the Delegation disapproved the excessive amount of 
time being spent on the discussions on the future work.  In conclusion, the Delegation 
expressed the readiness of the CEBS Group to engage in those discussions in a constructive 
manner. 
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20. The Delegation of Oman associated itself with the statement made by the Delegation of 
India on behalf of the Asia and Pacific Group.  The Delegation considered the Committee's 
work being extremely important in order to find a balance between the public interest and the 
interest of the right holders with regards to health, transfer of technology and patent 
flexibilities.  The Delegation stated that it was important to find such a balance taking into 
consideration the differences in economic and social development and respecting the 
interests of all Member States.  The Delegation also stated that such approach would enable 
countries with limited resources to guarantee the health needs of their people while 
encouraging innovation.  The Delegation expressed its hope that discussions at the  
twenty-fourth session would achieve the goal of improving the patent quality while taking into 
account the interest of all Member States.  Further, the Delegation associated itself with the 
statement made by the Delegation of India on behalf of the Asia and Pacific Group, as regard 
to the disclosure of INN in patent applications.  With regard to the agenda item on quality of 
patents, including opposition systems, the Delegation reiterated the importance of finding a 
definition of the term “quality of patents”.  In its view, the absence of such definition made it 
impossible to define and fully understand the various proposals on the table.  Regarding the 
topic of opposition systems, the Delegation stated that there was a need to examine all the 
existing systems to ensure that they were to the benefit of all as regards to health issues and 
the availability of medicines at an affordable price, and that factor was extremely important 
for developing countries.  In conclusion, the Delegation expressed its support for the 
GRULAC proposal on the revision of the 1979 WIPO Model Law for Developing Countries on 
Inventions.  
 
21. The Delegation of Iran (Islamic Republic of) expressed its hope that the Chair would be 
able to guide the twenty-fourth session in the desired direction and to lead the meeting to a 
successful outcome.  It also expressed its thanks to the Secretariat for its hard work in 
preparing for this session.  Further, the Delegation associated itself with the statement made 
by the Delegation of India on behalf of the Asia and Pacific Group.  The Delegation attached 
great importance to the work of the SCP for substantive discussions and advancing  
norm-setting.  The Delegation believed that the deliberations on exceptions and limitations, 
technology transfer and patents and health would help the Committee to better understand 
the challenges encountered by developing countries in their economic and social 
development and explore the ways to better adapt the patent system to meet the needs of 
the national development.  The Delegation stated that, in that context, international 
harmonization of patent laws without giving account to the differences in the levels of social, 
economic and technological development would not benefit the Member States.  The 
Delegation considered that the international patent norms under a single one-size-fits-all 
would be unworkable and inappropriate.  In its opinion, strengthening the fundamental 
balance between private interests of right holders and public interest was necessary, 
especially in the patent system.  Accordingly, the Delegation believed that the activities of the 
SCP should facilitate the dissemination and transfer of technology and ensure that the patent 
system contributed to the promotion of progress and innovation.  The Delegation considered 
that the Committee should set out a balanced work which would provide the opportunity for 
fruitful exchange of views on a wide range of topics related to patents.  The Delegation 
looked forward to having substantial discussions on proposals that had been tabled by the 
developing countries on exceptions and limitations, patents and health and the revision of the 
1979 WIPO Model Law for Developing Countries on Inventions.  The Delegation expressed 
its hope that the Committee would make significant progress in advancing discussions on 
issues of particular relevance to both developed and developing countries. 
 
22. The Delegation of Senegal associated itself with the statement made by the Delegation 
of Nigeria on behalf of the African Group.  The Delegation stated that the agenda was very 
promising, and it hoped that the members of the SCP would have fruitful exchanges of 
national experiences with regard to patents, particularly on the subjects of patents and health 
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and exceptions and limitations.  Noting that, to achieve that, the delegations should show a 
constructive approach to the work, the Delegation expressed its readiness to cooperate.  
Finally, the Delegation supported the proposal by GRULAC on the revision of the 1979 WIPO 
Model Law for Developing Countries on Inventions. 
23. The Delegation of South Africa supported the statement made by the Delegation of 
Nigeria on behalf of the African Group.  The Delegation stated that the work of the 
Committee was very important, as it related to the critical aspect of the patent system and its 
effectiveness in addressing critical public policy issues, such as health.  The Delegation 
looked forward to a concrete, balanced work plan that could provide a structure and guide 
the SCP discussions to make a meaningful contribution to the broader work undertaken by 
WIPO.   The Delegation stated that South Africa confirmed its commitment to the 
longstanding issues in the Committee.  The Delegation placed importance on the issue of 
patents and health and wished to see some of the work in the African Group proposal 
operationalized within the Committee to get a better understanding of the challenges and 
constraints faced by developing countries in making full use of public health-related patent 
flexibilities.  The Delegation stated that if public health was a major concern for all countries, 
an appropriate balance between private and public interests needed to be struck when 
human lives were a factor.  The Delegation also looked forward to working on the issue of 
exceptions and limitations, more specifically on how effective they had been in addressing 
public policy issues.  The Delegation expressed its support to the statement made by the 
Delegation of India on behalf of Asia and Pacific Group, which was to revise document 
SCP/23/3 and invite submissions from research institutions, civil society organizations in 
order to provide more practical examples.  Further, the Delegation stated that maintaining 
patent quality was critical and attention should be paid to the patentability criteria as patent 
quality could not be improved by simply adopting other patent offices’ practices.  In the view 
of the Delegation, the capacity constraints in developing countries required further attention.  
Finally, the Delegation wished to reaffirm its support for the GRULAC proposal on the 1979 
WIPO Model Law for Developing Countries on Inventions and looked forward to constructive 
discussions on issues that had a direct bearing on how the patent system could be effectively 
utilized to foster innovation and provide creative solutions to developmental challenges. 
 
24. The Delegation of Paraguay thanked WIPO for organizing a joint seminar on patents 
and innovation in April 2016, in Paraguay.  The Delegation stated that the seminar was 
organized on the basis of the work of the Committee and dealt with issues, such as patents 
and health, exceptions and limitations, transfer of technology and quality of patents.  The 
Delegation wished to highlight, once again, the importance of the discussions in the SCP and 
expressed its hope that that session would make it possible to continue to make progress on 
each of the items on the agenda as well as on the basis of new proposals that would 
strengthen the role of the Committee as the only multilateral forum on patents. 
 
25. The Delegation of India aligned itself with its statement made on behalf of the Asia and 
Pacific Group.  The Delegation reiterated that patent systems had been created in the 
interest of national economy and that, consequently, patent offices had to act as a steward of 
the public interest so as to protect the public against issuance of frivolous patents that added 
unnecessary costs and confer unwarranted market distortions.  The Delegation reaffirmed 
that harmonizing patent laws across countries with asymmetric distribution of IP assets 
served the interests of rent seekers rather than that of the public in developing countries and 
LDCs.  The Delegation expressed its belief that the policy flexibility is a sine qua non if 
enlightened societies were to ensure that intended beneficiaries, the public in each country, 
would not be worse off as a result of such protection.  The Delegation stated that India 
attached great importance to the work of the SCP and reaffirmed its views expressed at the 
previous sessions of the SCP, particularly on the topic of exceptions and limitations to patent 
rights, quality of patents, including opposition systems, patents and health, confidentiality of 
communications between clients and their patent advisors and transfer of technology.  In 
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particular, on the issue of exceptions and limitations to patent rights, the Delegation recalled 
the mandate of Synthesis Report of the Secretary General of the United Nations, The Road 
to Dignity by 2030:  On the Post-2015 Agenda.  The Delegation stated that, accordingly, the 
mandate of its delegation was to ensure that the global intellectual property regimes and the 
application of the TRIPS flexibilities had been fully consistent with and contributed to the 
goals of sustainable development.  Therefore, it reiterated that the information on exceptions 
and limitations and flexibilities of the patent system to be properly analyzed to distil out the 
contribution of exceptions and limitations and flexibilities of patent system to the  
socio-economic development.  On the issue of quality of patents, including opposition 
systems, the Delegation expressed its belief that work sharing had nothing to do with the 
quality of patents and quality of examination needed to be improved substantially in 
conformity with the national policy objective of a country so that high social cost of granting 
patents to insignificant improvement was avoided, which would only create barriers for 
dissemination of knowledge and transfer of technology.  Instead, the Delegation stated, 
experience sharing might improve the quality of patents and also would improve the skill and 
technical expertise of patent offices.  On the issue of patents and health, the position of the 
Delegation was that in order to meet the public health requirements with respect to patented 
drugs and to provide them on affordable prices in developing countries, there was a need to 
study the TRIPS flexibilities, effective utilization of compulsory licensing provisions under the 
patent laws and the consequential impacts of grant of compulsory licenses on the availability 
and prices of patented drugs.  The Delegation reaffirmed its view on document SCP/21/9 
concerning feasibility study on the disclosure of INN in patent applications and/or patents and 
on the proposed study on overbroad Markush claims under the agenda items “patents and 
health” and “quality of patents”.  On the issue of client-attorney privilege, the Delegation 
reiterated its view that the issue was of substantive nature and could be governed by national 
laws, and expressed its concern over the manner in which the matter had been progressing 
towards a soft law approach for the harmonization.  On the issue of transfer of technology, 
the Delegation recalled the objectives of the TRIPS Agreement and its mandate as far as 
transfer of technology and dissemination of knowledge were concerned.  The Delegation 
stated that in order to create balance of rights and obligations, the protection and 
enforcement of patent rights vis-à-vis technological content of patent specifications should be 
conducive to the socio-economic development.  On the proposal by GRULAC, the 
Delegation reiterated that any revision of 1979 WIPO Model Law for Developing Countries on 
Inventions should be fully and adequately development-oriented and should provide the 
legislative and policy options for developing countries to fully utilize TRIPS flexibilities. 
 
26. The Delegation of the Russian Federation thanked the Chair and expressed its hope 
that under her leadership, the SCP would be able to succeed in reaching a work program for 
its next session.  The Delegation stated that the SCP should be focused on resolving new 
practical issues relating to substantive patent law.  Specifically, the Delegation noted that 
discussions should be on practical matters relating to innovative developments.  The 
Delegation stressed that issues which were particularly important for its delegation were 
exceptions and limitations to patent rights, quality of patents, including opposition systems 
and patents and health.  Further noting that the Secretarial had collected voluminous 
information relating to different aspects of patent law, the Delegation proposed a further work 
forward by compiling such information and provision of specific recommendations on specific 
topics.  
 
27. The Delegation of Uruguay thanked the Secretariat for its support in organizing a 
seminar on the role of patents in development and innovation in Uruguay which was held in 
April, 2015.  The Delegation stated that the seminar provided a good opportunity to discuss 
the importance of the patent system in the development of its country.  In relation to the work 
of the SCP, the Delegation expressed its hope that delegations would be able to reach an 
agreement on future work. 
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28. The Delegation of the Republic of Korea emphasized the importance of the SCP as the 
only multilateral forum in the field of patents.  The Delegation stated that the Committee 
should play a greater role by providing substantive and technical discussions to improve the 
patent system.  The Delegation encouraged Member States to show more flexibility and 
cooperative spirit to cover the interests of all Member States in producing a future work 
program acceptable to all.  The Delegation expressed its strong belief that enhancing quality 
of patents should be a core topic of the SCP.  The Delegation stated that high quality of 
patents was essential to avoid unnecessary socio-economic costs and to achieve innovation 
and economic development of countries.  Therefore, the Delegation reiterated that the 
Committee should study and exchange views on the issue of work-sharing since that was 
one of the most effective solutions to obtain tangible output in enhancing the quality of 
patents.  In addition, the Delegation expressed its hope for progress in discussions to be 
achieved in other issues, such as confidentiality of communications between clients and their 
patent advisors, patents and health and transfer of technology.  
 
29. The Representative of OAPI expressed its hope that some progress would be made at 
the twenty-fourth session of the SCP.  Noting the importance of the patent system in the 
development of countries, the Delegation expressed its commitment to participate actively in 
the work of the SCP. 
 
30. The Representative of TWN stated that the work program of the SCP and the activities 
of the Secretariat in the area of patents should be driven by realities and evidence rather 
than the blind promotion of patent protection as a magic way to fix development and 
innovation problems.  He stated that the work program of the SCP should also reflect the 
reality and effort towards reforming the patent regime to fit its original purpose rather than a 
mechanism for rent seeking.  The Representative believed that the first step, in that regard, 
was to eliminate the negative externalities of patents on the public and development policies.  
The Representative continued that it was important to discuss the limitations of patents in 
inspiring innovation rather than pursuing a patent maximalist agenda.  He further stated that 
some studies had found that the main problem of patents was that they inhibited innovation 
rather than promoted it.  The Representative continued that the current patent system was 
distorted by pursuing the interests of a few multi-national corporations.  He also stated that 
according to The Economist magazine, the pharmaceutical companies had conducted 
30 times more clinical trials for recurrent cancer drugs than for preventive drugs.  He further 
stated that another publication showed that the firms were taking the expenditure away from 
more curable localized cancers and focusing on incurable metastatic recurring cancers 
instead.  The Representative stated that the patent system encouraged pharmaceuticals to 
pump out drugs aimed at those that had almost no chance of surviving the cancer anyway.  
He continued that such patent distortion cost the economy of the United States of America 
around 89 billion a year in lost lives.  He stated that the one-size-fits-all patent system did not 
cater specific innovation even in the pharmaceutical industry, and that evidence showed that 
patents failed to attract R&D investment, not only in neglected diseases but also in 
communicable diseases, such as Ebola virus.  The Representative stressed the importance 
of examining the implications of patents on the transfer and dissemination of technologies 
relevant to the achievement of the UN 2030 Sustainable Development Goals.  He regretted 
that, since 2008, there had been no substantive progress in the SCP on a development-
oriented work program based on empirical evidence.  In his view, although issues identified 
by the SCP in 2008 had offered that possibility, a systematic objection from some developed 
countries against making any progress in those areas had been observed.  The 
Representative looked forward to a constructive engagement based on the WIPO 
Development Agenda recommendations during the twenty-fourth session of the SCP. 
 
31. The Representative of KEI wished to reiterate its support for the inclusion of the 
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GRULAC proposal on the revision of the 1979 WIPO Model Law for Developing Countries on 
Inventions to the work program of the Committee as he had expressed in the previous 
session of the Committee.  
 
32. The Representative of Innovation Insights noted the importance of bringing innovators 
from a range of countries to discuss their practical experiences with the patent system at the 
SCP.  She further stated that Innovation Insights was dedicated to sharing the perspectives 
of innovators, across sectors and jurisdictions, with policymakers and other stakeholders.  
She continued that their experience showed that, across fields of technology, patents were 
useful tool that could be used differently depending on the context and business model.  She 
stated that patents were especially important in the context of collaboration, or open 
innovation.  Further, the Representative informed the SCP about recent patent-related 
discussions that Innovation Insights had hosted in Geneva.  In particular, she stated that on 
the margins of the CDIP, Innovation Insights had organized a discussion featuring 
technology transfer officials from research institutes in South Africa, Turkey and Switzerland 
where the speakers had shared their experiences in setting up frameworks for technology 
transfer, including IP management.  The speaker from the government of South Africa had 
underscored the important role that IP management played in ensuring that publicly funded 
research outcomes were transformed into products and services that improved people’s lives 
on the ground.  The other speakers, the Representative stated, had identified their common 
objective in using patents: which was ensuring that research could be turned into offerings 
that improved lives.  Further, she stated that in June 2016, Innovation Insights had co-hosted 
a discussion featuring the experiences of Colombian research institutes, companies, and 
universities in setting up technology transfer and IP management systems.  The speakers at 
that event, the Representative stated, had presented a network in Antioquia called 
SECOPIND, which had been formed to enable 15 organizations to enhance their use of IP 
tools, by sharing costs.  The speakers had explained how patent management was 
enhancing their organizations’ ability to collaborate with others and ensure they benefited 
from their research.  She noted that a speaker from the Colombian government body 
“Colciencias” had explained how the activities presented fit into broader Colombian plans for 
economic development, and investment in science technology and innovation.  Before 
concluding her statement, the Representative wished to reiterate their support for bringing 
the voices of more and more types of innovators, from more countries, to share insights and 
their experiences with the Committee.  That, she said, could enrich the work of the 
Committee by helping to connect the SCP discussions with the real economy.  As an 
initiative, Innovation Insights would try to present a diversity of views about IP management 
and technology transfer to Geneva discussions. 
 
 
AGENDA ITEM 4:  REPORT ON THE INTERNATIONAL PATENT SYSTEM: CERTAIN 
ASPECTS OF NATIONAL/REGIONAL PATENT LAWS 
 
33. Discussions were based on document SCP/24/2.  
 
34. The Secretariat noted that since the twenty-third session of the SCP, no information 
concerning certain aspects of national/regional patent laws had been received from Member 
States.  The Secretariat invited Member States and regional patent offices to share 
information on any recent development of national/regional patent laws under that agenda 
item.  
 
35. The Delegation of India wished to inform the SCP on the latest developments in the 
Indian Patent Act.  The Delegation stated that it was continuous efforts of India making 
amendments in the patent procedures periodically to meet the international obligation and 
promote indigenous inventions.  In particular, the Delegation stated that the following  
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amendments had been introduced to the Patent Rules:  (i) to facilitate the “Indian Startup”, 
the Government had considered several incentives including reduced official fees, filing and 
prosecution assistance by empaneled patent and trademark agents and expedited 
examination of patent applications;  (ii) reduction in the time period for filing a response to 
examination reports had been reduced from twelve months to six months and the deadline 
could be extended by three months, if an appropriate request along with prescribed fee was 
submitted prior to the six-month period;  (iii) hearings was proposed to be conducted through 
video-conferencing or audio-visual communication devices with limited timelines for 
adjournments and written submission;  (iv) the possibility to amend the claims before national 
phase entry had been introduced;  (v) the possibility to get refund of up to 90% of 
examination fees had been introduced, if the applicant withdrew the application before the 
issuance of the first examination report;  (vi) expedited examination became possible for a 
PCT applicant by selecting Indian Patent Office as International Searching Authority (ISA) or 
as International Preliminary Examining Authorities (IPEA).  A possibility of converting a 
regular request for examination into request for expedited examination on satisfying the 
above requirement had been introduced;  (vii) in the pre-grant opposition, the opponents and 
the applicants shall submit a copy of their representations and replies to each other;  (viii) the 
Power of Attorney (PoA) shall be submitted within 3 months from the date of application or 
date of filing of relevant document;  (ix) the reference to a deposit of biological material in the 
specification shall be made within 3 months from the date of filing of the application or on or 
before the date of making a request for early publication, whichever was earlier;  and (x)  
obligation for patent agents to communicate electronically with the Patent Office. 
 
36. The Representative of OAPI stated that some amendments to the Bangui Agreement 
Relating to the Creation of an African Intellectual Property Organization, Constituting a 
Revision of the Agreement Relating to the Creation of an African and Malagasy Office of 
Industrial Property (Bangui (Central African Republic), March 2, 1977) had been introduced, 
and said that it would submit it in writing in response to the formal request by the Secretariat.  
The Delegation stated that modifications were related, for instance, to examination as to 
substance, the procedures and the role of the supreme appeal tribunal, and the opposition 
procedures. 
 
 
AGENDA ITEM 5:  EXCEPTIONS AND LIMITATIONS TO PATENT RIGHTS 
 
37. Discussions were based on documents SCP/14/7 and SCP/19/6. 
 
38. The Delegation of Brazil fully associated itself with the statement made by the 
Delegation of the Bahamas on behalf of GRULAC.  The Delegation stated that, as had been 
illustrated by the Secretariat, the topic of exceptions and limitations to patent rights had a 
long history in the SCP.  The Delegation stated that the discussions held since the 
14th session of the SCP had allowed the Committee to explore how the exceptions and 
limitations were implemented by the Member States at the national level.  That, the 
Delegation stated, related to the first phase of the proposal, contained in document 
SCP/14/7, which should be followed by the analysis of those exceptions and limitations that 
had proven effective to address the development concerns.  The Delegation reminded the 
SCP that the third phase of that document proposed the elaboration of an exceptions and 
limitations manual, in a non-exhaustive manner, to serve as a reference to WIPO Members.  
The Delegation further stated that after all the work that had been carried out by the 
Committee, it was time for the Secretariat to prepare an analysis of the exceptions and 
limitations that had proven to be effective to address the development concerns.  The 
Delegation noted that such studies would take into account not only the document discussed 
at the previous sessions of the SCP, but also other rich materials produced at the sessions 
before.  That would include the responses by 72 Member States to the questionnaire on 
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exceptions and limitations to patent rights, debates held in previous sessions of the SCP and 
Experts' Study on Exclusions from Patentable Subject Matter and Exceptions and Limitations 
to the Rights circulated at the 15th session of the SCP.  The Delegation continued that other 
inputs could be found from elsewhere such as the discussions held in UNCTAD and the 
WHO.  Furthermore, the Delegation stated that inviting submissions from all stakeholders, 
such as scholars, research institutions, civil society organizations and local industries with 
practical experiences on that matter, would bring the points of view of the actual users of the 
exceptions and limitations.  Additionally, the Delegation stated that a compilation of court 
cases with the exceptions and limitations could be an interesting exercise that it wished to 
bring for consideration of Member States.  The Delegation continued that, on the basis of 
that analysis and the study, the development of a non-exhaustive manual on the topic should 
be followed.  Noting that exceptions and limitations to patent rights were relevant to an 
adequate and balanced system and that Member States had developed different approaches 
to their implementation, the Delegation expressed its belief that a flexible policy space was 
necessary to allow Member States to develop and adapt the sets of exceptions and 
limitations more adequate for their realities, independent of whether it was a developed 
country or a developing country.  The Delegation noted that existence of the exceptions and 
limitations was not sufficient to evaluate the benefits or obstacles faced by Member States in 
their implementation.  The Delegation explained that that was the reason underpinning the 
second phase of its proposal, aiming at investigating which exceptions and limitations were 
more effective in addressing the development concerns.  Emphasizing that those concerns 
were not only restricted to the developing countries, and that every Member State had a 
crucial interest in advancing its technological, economic and social development for the 
benefit of its population, the Delegation stated that it was a matter of interest to all members 
of the SCP to agree on the continuation of work on that matter. 
 
39. The Delegation of the Bahamas, speaking on behalf of GRULAC, as well as in its 
national capacity, expressed support to the proposal made by the Delegation of Brazil. 
 
40. The Delegation of Iran (Islamic Republic of) expressed its support to the statement 
made by the Delegation of Brazil on the topic of exceptions and limitations to patent rights.  
The Delegation stated that it attached great importance to the flexibilities in the IP system 
which recognized the need to adapt national legislations on patents to countries’ economic 
and social situations.  The Delegation further stated that the mandate given to the Secretariat 
in preparing the studies on exceptions and limitations had been limited to input received from 
Member States and they had to be prepared without evaluating the effectiveness of those 
exceptions and limitations.  The Delegation continued that, accordingly, there was no wider 
assessment of whether any of the exceptions and limitations was being used for the purpose 
of meeting public policy goals and society needs such as, development needs, public health 
goals or competition, as found in the proposal by the Delegation of Brazil, contained in 
document SCP/19/6.  The Delegation stated that, in fact, the studies provided very limited 
focus on implementation challenges and practical constraints faced by countries in using 
those exceptions.  Therefore, the Delegation stated that the findings made in those studies 
did not necessarily adequately reflect many countries’ particularities and differences in the 
level of development.  In that context, in the view of the Delegation, it would be important for 
the SCP to consider undertaking the work as stated under phase two of the proposal by the 
Delegation of Brazil and to undertake an analysis of how various exceptions and limitations 
were utilized by different countries in addressing various public policy objectives.  In 
conclusion, the Delegation stated that the Secretariat should invite submissions from civil 
society organizations, research institutions, and local industries in developing countries to 
submit information on their practical experiences on effective use of the exceptions and 
limitations to patent rights under their relevant national legislations.  
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41. The Delegation of Pakistan noted that exceptions and limitations to patent rights were 
essential for providing the requisite flexible policy space to all countries and, therefore, it 
expressed its strong support to the proposal by the Delegation of Brazil.  
 
42. The Delegation of the Netherlands, speaking on behalf of the European Union and its 
Member States, noted that, for that agenda item, there had not been any new contributions 
from Member States, beside the documents from previous sessions, namely documents 
SCP/14/7 and SCP/19/9.  The Delegation referred to document SCP/23/3 on Member States 
experiences and case studies on the effectiveness of exceptions and limitations, discussed 
at the previous session of the SCP, and stated that the European Union and its Member 
States considered that that document would serve as a useful reference.  The Delegation 
continued that, in order to have a meaningful outcome on exceptions and limitations, it was 
essential that the Committee could learn from practical experiences on the effectiveness and 
challenges of exceptions and limitations in addressing development issues and stimulating 
innovation.  Therefore, the Delegation could consider, as part of the future work program, a 
sharing session among Member States on case studies with respect to exceptions and 
limitations to patent rights, as had been proposed at the previous session.  Further, as 
regards exceptions and limitations in general, the Delegation highlighted that exceptions and 
limitations to patent rights maintained an appropriate balance between the interests of rights 
holders and the general public.  Taking that balance into account, it was important to address 
both sides at the same time;  on the one hand, exclusions from patentability or exceptions 
and limitations to patent rights, and on the other, the corresponding legal standards used to 
determine whether an invention was patentable, such as novelty, inventive step, and 
industrial applicability. 
 
43. The Delegation of China thanked the Delegation of Brazil for its statement.  The 
Delegation stated that the Secretariat had summarized countries’ legal provisions on 
exceptions and limitations, prepared the detailed analysis of implementation of various 
exceptions and limitations in Member States, and shared Member States’ experiences and 
case studies on the effectiveness of exceptions and limitations.  The Delegation stated that 
all that information was important for the countries’ reference and learning and that it had laid 
a solid foundation for detailed discussions on exceptions and limitations.  The Delegation 
believed that exceptions and limitations to patent rights constituted a very important support 
for a good functioning of a patent system as they provided a balance between interests of the 
public and the right holders.  The Delegation welcomed effective and fruitful discussions on 
that issue and encouraged Member States to continue sharing the information on exceptions 
and limitations, since that would be a valuable reference for Member States to improve their 
patent laws.  Further, the Delegation suggested that the Secretariat continued to collect and 
compile, update the information submitted by countries and to make further analysis of 
exceptions and limitations so that the SCP could identify how countries were using them in 
their jurisdictions, the public policy goals of those exceptions and limitations as well as the 
obstacles that they had encountered in applying those exceptions and limitations. 
 
44. The Delegation of India reaffirmed its support for the work proposed in document 
SCP/19/6 on exceptions and limitations to patent rights.  The Delegation stated that the 
proposed study might focus upon the use of some exceptions such as, compulsory licensing, 
parallel imports, government uses and the Bolar exception, which were extremely important 
from the perspective of accessibility and affordability of medicines and also in other areas of 
socio-economic importance, namely the environment and technology transfer to developing 
countries.  In that regard, the Delegation recalled the mandate given in the Synthesis Report 
of the Secretary General of the United Nations, The Road to Dignity by 2030: On the Post-
2015 Agenda, that: “We must facilitate access to the benefits of technology for all, including 
the poorest, while ensuring that intellectual property regime creates the right incentives for 
the technological innovation needed for sustainable development.  The urgency is 
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particularly great in the case of low-carbon technologies as part of our efforts to mitigate 
human-induced climate change”.  The Delegation stated that, therefore, its mandate was to 
ensure that the global IP regimes and the application of the TRIPS flexibilities were fully 
consistent with, and contributed to, the goals of sustainable development.  The Delegation 
noted that, in order to protect the public interest, Articles 7 and 8 of the TRIPS Agreement 
allowed the WTO members to enact the exceptions and limitations in their legislation.  The 
Delegation considered that, like any rights, patent rights could not be absolute and that they 
also carried the accompanying obligations that had to benefit public at large, and that those 
rights and obligations would balance each other.  Having said that, the Delegation 
appreciated the thorough work by the Secretariat in collecting the information on exceptions 
and limitations to patents rights, but at the same time, it wished to reaffirm that it was time 
that such information to be properly analyzed to understand the contribution of those 
exceptions and limitations to the development.  In that regard, the Delegation suggested that 
since scientific and research institutes could be a good place to use research exceptions and 
civil societies involved in public policy could be good sources of information regarding the 
use of exceptions, the Secretariat should take into account the experience of those 
institutions in compiling such information. 
 
45. The Delegation of Latvia, speaking on behalf of the CEBS Group, stated that its 
exceptions and limitations to patent rights represented a balance between the rights of patent 
owners and those of the public at large.  The Delegation considered that, therefore, the 
question of the exceptions and limitations should be discussed at the same time as the 
patentability criteria used in determining whether the invention was patentable or not.  In 
particular, the Delegation noted that discussions on novelty, inventive step and industrial 
applicability were necessary for a holistic approach.  The Delegation saw the merits in 
sharing national experiences and case studies on implementation of exceptions and 
limitations to patent rights, and stated that the CEBS Group would be willing to consider it as 
the part of the future work. 
 
46. The Delegation of South Africa, speaking on behalf of the African Group, observed 
that, as it had been indicated in the statement by the Delegation of Brazil, exceptions and 
limitations had a long history in the Committee and much work had been done.  The 
Delegation was of the view that rich quantitative data had been already produced, it was 
important that the SCP proceeded to qualitative analysis.  Specifically, the Delegation 
questioned how effective those exceptions and limitations had been; whether they achieved 
intended purpose; what the benefits of exceptions and limitations were; and whether they 
could be imitated by other countries facing the similar challenges.  The Delegation suggested 
that the study should be extended to certain societies and research organizations.  The 
Delegation noted importance of taking the steps forward and ensuring that the ultimate goal 
of promoting socio-economic development in the broader context of the 2030 Agenda for 
Sustainable Development would be achieved.  
 
47. The Delegation of the United States of America thanked the Secretariat for preparing 
the non-paper on proposals, studies, seminars and other activities and issues which had 
taken place between the sixteenth and twenty-third sessions of the SCP on the issue of 
exceptions and limitations to patent rights and noted a large amount of work which had 
already been carried out by the SCP on that topic, such as studies and seminars.  The 
Delegation stated that, thus, a very large body of information could be used by Member 
States without further elaboration by the Secretariat.  Noting that the proposals by the 
Delegation of Brazil, regarding exceptions and limitations to patent rights, raised several 
complex questions that had not been clarified, the Delegation stated that such clarification 
was necessary before the Committee could consider any additional action, in particular with 
respect to the phase two of the proposals.  Specifically, the Delegation stated that some of 
those clarifications related to how the effectiveness of exceptions and limitations to address 
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development concerns would be defined; how the effectiveness of the exceptions and 
limitations would be measured and what the indicators of such effectiveness were.  The 
Delegation further stated that, assuming that there was a universally acceptable 
methodology to measure the effect of implementing or not implementing certain law 
provisions on the country's level of development, the Delegation was of the view that such 
socio-economic analysis fell outside of the scope of the competence of the Committee and of 
WIPO in general.  Accordingly, the Delegation stated that it was outside of the Secretariat's 
competency to draw conclusions on the effectiveness of the exceptions and limitations in 
reaching public policy objectives and society needs as a whole.  The Delegation continued 
that an attempt to carry out such analysis would likely entail an enormous amount of work 
since every Member State had different public policy objectives and societal needs and 
different strategies in meeting those objectives.  The Delegation stated that one-size-fits-all 
approach was contrary to the spirit of the Development Agenda.  The Delegation continued 
that each Member State was sovereign and should make its own policy decisions which may 
include the adoption of the intellectual property provisions which were designed to attract 
foreign direct investment.  Noting that providing reliable incentives for the innovation through 
the patent system was the best method to achieve the development and public policy 
objectives, the Delegation stated that there was ample evidence to show that the patent 
system was a key component in industrial development.  Finally, the Delegation was of the 
view that WIPO should not be placed in the position of making qualitative judgments or 
criticizing other international agreements, some of which might be administered by WIPO, on 
the grounds that they could be viewed in some situations as constraints or obstacles in the 
implementation of flexibilities.  The Delegation concluded that, for the above reasons, it did 
not support the analysis to be carried out by the Secretariat on exceptions and limitations to 
patent rights as had been proposed by the Delegation of Brazil. 
 
48. The Delegation of Brazil thanked for the interventions made during the plenary which 
underscored the relevance of the work done by the Committee on the subject, as well as the 
importance of a firm understanding of exceptions and limitations in order to adequately 
balance the patent system.  The Delegation further elaborated on the two points made by it 
in its first intervention.  The first concerned the invitation for all stakeholders to make 
submissions.  The Delegation reiterated its belief that it was important to learn from practical 
experiences and that the patent system responded to the evolving real world.  The 
Delegation also believed that open invitations from all stakeholders would generate concrete 
information on obstacles and opportunities faced by the actual users of those exceptions and 
limitations, and it could bring first-hand accounts on benefits from the use of the exceptions 
and limitations.  The second point made by the Delegation related to a compilation of court 
cases that involved the use of patent exceptions and limitations.  The Delegation explained 
that there was very rich experience from members of every region and level of development 
and that the court cases had a direct impact on the understanding and practice of uses of the 
patent system.  The Delegation specified that they included decisions related, for instance, to 
the Bolar exception or compulsory licensing.  The Delegation made a suggestion that such 
compilation could include matters related to the application of the research exemption, also 
acknowledging that some questions could arise on the use of that exception, for example 
whether it included the exportation of a patented invention to be tested in another country or 
whether a patented invention could be imported without the authorization of the right holder 
for research purposes.  The Delegation further noted that decisions on other issues could 
also shed light on the understanding of the judicial authorities on evolving subjects regarding 
the patent system.  The Delegation believed that the approval of such proposals would bring 
additional useful information for members of the SCP.   
 
49. The Representative of TWN stressed the importance of exceptions and limitations to 
patent laws for safeguarding the public interest, and noted that developing countries had 
been asked to use flexibilities to safeguard the public interest from the hardship of common 
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minimum intellectual property standards since the conclusion of the TRIPS Agreement.  
When it came to the patent protection, the Representative stressed that the political 
consensus of using the TRIPS flexibilities to address public health concerns was clearly 
reflected in the Doha Declaration on the TRIPS Agreement and Public Health, and that since 
the adoption of the Doha Declaration, many UN declarations and resolutions have referred to 
the Doha Declaration, most recently, the Sustainable Development Goals, in particular the 
means of implementation of goal three, to ensure access to affordable health products.  The 
Representative emphasized that many Member States, especially the developing countries, 
nevertheless, were facing difficulties in using the flexibilities in an international patent regime.  
The Representative remarked that there were legal, institutional and policy constraints in the 
effective implementation of flexibilities and that, apart from those constraints, developing 
countries were facing bilateral pressure from developed countries against the use of 
flexibilities.  The Representative stated that the bilateral pressure was manifested in the form 
of political pressure and aggressive trade and investment obligations through free trade 
agreements and investment agreements.  In the view of the Representative the statements 
from the officials of Switzerland and United States of America against Colombia's plan of 
using a compulsory license to facilitate affordable access to Imatinib, a crucial life-saving 
medicine for leukemia patients, clearly showed how the developed countries were pressuring 
developing countries against the use of flexibilities.  The Representative stated that such 
political pressure went against the UN Declaration on the Inadmissibility of Intervention and 
Interference in the Internal Affairs of States, and quoted Article I (b), which recognized:  “the 
sovereign and inalienable right of a State freely to determine its own political, economic, 
cultural and social system, to develop its international relations and to exercise permanent 
sovereignty over its natural resources, in accordance with the will of its people, without 
outside intervention, interference, subversion, coercion or threat in any form whatsoever.”  
The Representative continued by stating that bilateral trade pressure was used as a tool to 
threaten trade sanctions, such as the Special 301 Report on the Intellectual Property Rights.  
The Representative stated that such bilateral pressure constituted a violation of the 
international obligations and the various human rights treaties.  The Representative further 
emphasized that the international human rights obligations also obligated Member States to 
refrain from actions which would prevent the enjoyment of human rights in a third country.  
Against that background, the Representative called upon Member States to engage in a 
constructive discussion on exceptions and limitations.  In the view of the Representative, the 
first step towards such discussion was to entrust the Secretariat to carry out a qualitative 
analysis of the exceptions and limitations. 
 
50. The Delegation of the Russian Federation noted a number of issues dealing with 
exceptions and limitations to patent rights, namely that the national legislation of the majority 
of Member States had implemented the TRIPS provisions on exceptions and limitations.  The 
Delegation reminded of its earlier statement that the legislation of the Russian Federation 
also foresaw a number of limitations and exceptions from patent monopoly.  At the twentieth 
session of the SCP, the Delegation had brought in some examples with regard to the 
legislation of the Russian Federation and also some practical approaches, which could be 
found in the documents from the twentieth session.  As to the issue of innovation, in view of 
the Delegation, the main task of Member States in using exceptions and limitations was the 
balance of rights between the right holder and the society as a whole.  The Delegation 
therefore concluded that while the flexibilities were already foreseen in the TRIPS 
Agreement, the balance of interests needed to be found depending on the area of technology 
and the access of society to new technologies, and not only in the pharmaceutical and 
medical areas but in other significant areas as well.  With regard to the work of the 
Committee on exceptions and limitations, the Delegation stated that the Committee had 
already some rich information available with regard to the legislation of Member States and 
also their experience and their practice in use of exceptions and limitations.  The Delegation 
reiterated its proposal, that the Secretariat establish a consolidated list of exceptions and 
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limitations.  The Delegation suggested that such kind of a list could be a manual and actually 
have, for instance, case law examples and the problems that different Member States had 
encountered when trying to implement those exceptions and limitations.  The Delegation 
expressed the desire to continue the consideration of the practical aspects of the 
implementation of limitations and exceptions at a national level and called on members to 
share their experience particularly with regard to compulsory licensing.  The Delegation 
suggested that one of the practical aspects could be the issuance of the obstacles that 
Member States came up with and also members of the civil society in trying to actually use 
compulsory licensing and other uses without the agreement of the rights holder.  The 
Delegation emphasized that in order to overcome such problems, it would be useful to have 
such information.  The Delegation confirmed that it was in favor of continuing the discussion 
on the topic and keeping the topic on the agenda of the SCP.  
 
51. The Delegation of South Africa on behalf of the Africa Group took note of the various 
options put forward by the Delegation of Brazil, such as broadening the audience to have a 
more comprehensive view of the exceptions and limitations, as well as collecting existing 
court cases.  The Delegation believed that such options would be useful when the 
Committee would consider Future Work.  
 
52. The Representative of KEI, in relation to limitations and exceptions, recalled the 
proposal by the Delegation of Brazil (document SCP/14/7), which had called attention to the 
lack of policy coherence in a world where in certain international fora, countries endorsed the 
use of compulsory licensing to promote access to medicines for all, while in other fora, they 
criticized developing countries for actually considering or issuing such compulsory licenses.  
The Representative then quoted paragraph 15 of the submission of the Delegation of Brazil, 
which stated:  "During the post WTO period, after a long period of negotiations, the 
government of Brazil decided in May 2007 to sanction the compulsory licensing of an 
antiretroviral drug in order to address urgent public health problems.  Our country then 
suffered an intense campaign to discredit us, led by some international actors, as if it were 
ignoring the rules agreed by all WTO Members, with which we fully complied".  The 
Representative continued by stating that in November 2015, the United Nations Secretary 
General Ban Ki-moon convened the High Level Panel on Access to Medicines with the 
objective of reviewing and assessing “proposals and recommend solutions for remedying the 
policy incoherence between the justifiable rights of inventors, international human rights law, 
trade rules and public health in the context of health technologies.”  The Representative 
emphasized that if the compulsory licensing of medicines was truly supported, it should not 
be subject to bilateral and unilateral trade pressure.  The Representative further stressed that 
the Committee should address what role, if any, WIPO could play in addressing such lack of 
policy coherence.  In the opinion of the Representative, in developing modules on state 
practice for limitations and exceptions, the International Bureau should examine how certain 
countries, such as the United States of America, implemented limitations and exceptions to 
remedies associated with the exclusive rights of patents, with a focus on the flexibilities found 
in Articles 44.1 and 44.2 of the TRIPS, including cases where non-voluntary authorizations to 
use patents replaced injunctions to enforce exclusive rights (see for example, the U.S. 
Supreme Court decision eBay v MercExchange, or 28 USC 1498).  The Representative drew 
the Committee’s attention to the United States Affordable Care Act, which had created a 
limitation on remedies for infringement of patents when a company selling a biologic drug 
failed to provide timely disclosure of patents to potential suppliers of biosimilar products.  The 
Representative finally concluded that KEI supported Brazil’s call for the Secretariat to create 
a compilation of court cases related to exceptions and limitations to patent rights.  
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AGENDA ITEM 6:  QUALITY OF PATENTS, INCLUDING OPPOSITION SYSTEMS   
 
53. Discussions were based on document SCP/24/3.   
 
54. The Secretariat presented a summary of the work done by the SCP on the agenda item 
since the twentieth session of the SCP.  The Secretariat made a presentation on the new 
WIPO web page regarding work sharing and collaborative activities as well as on the WIPO 
CASE system.   
 
55. The Delegation of Mexico made a presentation on CADOPAT, a support system for 
patent applications management, created in 2007 with the aim of:  (i) fostering innovation 
protection in Latin America;  (ii) strengthening cooperation between the offices in Central 
America and the Caribbean;  and (iii) providing a service by the Mexican Intellectual Property 
Organization for offices that required support with examination on the substance or the form 
of patent applications. 
 
56. The Delegation of Japan congratulated the Chair and expressed appreciation of the 
informative presentations that had been made by the Secretariat about work sharing, 
including the PPH and WIPO CASE.  Noting some concerns on work sharing that had been 
expressed in the previous session of the SCP, the Delegation stated that business activities 
had been becoming more and more globalized and the number of patent applications filed by 
non-residents had been increasing.  In the view of the Delegation, such increase indicated 
that the number of patent applications filed in multiple offices was also on the rise.  The 
Delegation, therefore, observed that the increase in global patent applications created more 
duplication of work, and thus there was growing demand for work sharing.  The Delegation 
explained that, in response to heavy workloads, one idea might be to hire more people to 
deal with them.  However, hiring more examiners would place more demand on human 
resource management and costs, and therefore, in its view, the possibility of such increase 
would be limited.  As a result, the Delegation continued, another solution was work sharing, 
which had been growing in importance and becoming an effective means.  The Delegation 
noted that the PPH, as one of the examples of work sharing, was a program that made use 
of other offices' examination results and therefore reduced the workload for conducting prior 
art searches and speeded up the examination process.  The Delegation further noted the 
dossier sharing system as the other example of work sharing, which enabled IP offices to 
access other offices’ examination results.  The Delegation stated that neither of the initiatives 
impacted the independence of examinations at the offices.  If necessary, the Delegation 
proposed to provide explanations in a more detailed manner during the ongoing session or 
bilaterally.  The Delegation also expressed its appreciation to the Delegation of Mexico for 
sharing its interesting work sharing program.   
 
57. The Delegation of the United States of America thanked the Secretariat and the 
Delegation of Mexico for the presentations on WIPO CASE and the CADOPAT system.  The 
Delegation noted that WIPO CASE was similar to the Global Dossier system that the IP5 
Offices had been working on.  The Delegation explained that the IP5 Offices included the 
United States Patent and Trademark Office (USPTO), the European Patent Office (EPO), the 
Japan Patent Office (JPO), the Korean Intellectual Property Office (KIPO) and the State 
Intellectual Property Office of the People's Republic of China (SIPO) which together had 
formed a cooperative initiative to work together.  The Delegation further noted that the Global 
Dossier was one of those tools that the Offices were trying to build.  The Delegation stated 
that, in addition to the IP5 Offices, a Global Dossier task force had been formed, and 
comprised various legal and business groups from the IP5 countries, also in partnership with 
WIPO.  The Delegation specified that those groups were working together to establish the 
Global Dossier and that in many ways, it was similar to WIPO CASE.  The Delegation further 
explained the U.S. patent application information retrieval system – the PAIR system.  
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Through the PAIR system, if one was aware of a U.S. reference of a U.S. application, one 
could see the entire dossier for that application once it had been published, namely, what 
references had been cited against it and the actions that the examiners had issued against it.  
The Delegation compared the Global Dossier in many ways to the public PAIR on steroids.  
The Delegation explained that through the Global Dossier system, one could go into the U.S. 
application and then see every related application, filed by that time in the IP5 Offices, and 
access every dossier for each of those applications.  Recalling the words of the Chair, the 
Delegation observed that patent examination had changed dramatically, because previously 
the examiner had to flip through paper patents one at a time.  The Delegation explained that 
now, if an examiner was looking at an application, while knowing a related application filed in 
one of the IP5 Offices, and needing certain pieces of art to complete his examination, that 
examiner could go into the Global Dossier system, see every reference cited against every 
related application in that patent family, and then find what was missing.  The Delegation 
concluded that it was a bold, brave, and wonderful new world for examiners.  The Delegation 
named some of the services that the Global Dossier system offered, for example, a patent 
family list:  one could click on the application that one was initially aware of and see every 
related application.  In addition, the Delegation continued that there was a quick view system 
that allowed to see the documents cited in each of the dossier of other related applications, 
the dossier view that allowed to see the entire dossier, and the classification and citation 
view, that would allow one to see each citation of every reference and then access those 
references through the Global Dossier system.  The Delegation provided some statistics, 
stating that the Global Dossier system was being accessed by the public at a rate of 
25,000 accesses per day; and by examiners at various offices worldwide at a rate of 
3,000 accesses per day.  The Delegation reassured that such numbers were continually 
growing as more and more members of the public and examiners worldwide were becoming 
aware of the system.  The Delegation mentioned, in the future, it hoped to offer an enhanced 
Office action indicator in the system and an ability to filter the desired documents within the 
system.  The Delegation revealed that members from the IT Section had been in Geneva the 
previous week and talked with the Secretariat about a connection with the WIPO CASE, 
which would expand the Global Dossier beyond the IP5 Offices to every providing office 
under the WIPO CASE.  The Delegation stated that one of the things that it was most excited 
about was the document exchange pilot which would allow the various IP5 Offices to 
exchange documents, references, cited papers, filed papers amongst one another.  In the 
view of the Delegation, that would be a first step towards cross filing, where an applicant 
could file in a first office and then indicate that he/she wanted to cross file in numerous other 
IP5 Offices, and they could all be taken care of through the Global Dossier system.  The 
Delegation was also looking for stakeholder input and promised to give out a couple of 
website addresses.  It suggested providing the Secretariat with the specific addresses so that 
people would not have to furiously write them down.  The Delegation reiterated that it was 
looking for stakeholder input;  therefore if someone wanted to make suggestions on how the 
system could be bettered, he/she could go to: http://www.uspto/globaldossier.ideascale.com 
or email the USPTO's Global Dossier team at:  globalDossier@USPTO.gov.  The Delegation 
clarified that one could access the Global Dossier system through portals at four of the five 
IP5 Offices. So, at that time, everyone except for Japan had a public portal, which in the 
understanding of the Delegation, would be active either later in that summer or certainly 
before the end of the year.  As a concluding remark, the Delegation proposed to provide a 
live demonstration and a more in-depth presentation on the Global Dossier system at a 
future session, how it worked and how it could be used by the examiners worldwide to 
improve their examination processes. 
 
58. The Delegation of Argentina was pleased to see the Chair chairing the meeting and 
stated that it trusted that the Chair would guide the meeting in a way that would be 
productive.  The Delegation believed that, in terms of improvement of the quality of patent 
applications and patent examinations, the issue was of high interest for all Member States, 
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irrespective of their level of development, because it would result in benefits not just for the 
users but also for society as a whole.  Furthermore, the Delegation emphasized that to 
ensure that the patent system worked properly and that it promoted innovation, knowledge 
and wellbeing of populations in access to health, it was fundamental to have a system that 
granted patents of high quality.  For that reason, the Delegation agreed with the proposal by 
Denmark with regard to the fact that the objective should not be to harmonize the national 
patent system, because there was nothing that prevented collaboration between offices in 
order to create a better patent system with high quality patents and reduce operating costs 
for states.  The Delegation further noted that it was obvious that sharing of search results on 
the same invention would be beneficial for the examiner at a later stage irrespective of which 
office was issuing the patent.  The Delegation concluded that carrying out the work on work 
sharing did not impede the independence of Member States in determining patentability 
criteria.   
 
59. The Delegation of the Netherlands, speaking on behalf of the European Union and its 
Member States, thanked the Delegation of Mexico for its useful presentation.  The 
Delegation believed that work sharing and international cooperation could be powerful tools 
that contributed to making the work of patent offices more efficient and effective, and could 
be instrumental in helping offices to grant high quality patents.  In the view of the Delegation, 
it was clear that many offices around the world, both large and small, were taking advantage 
of work sharing in order to avoid duplication of work, reduce backlogs, and improve the 
overall efficiency of the search and examination process.  The Delegation suggested that the 
Secretariat could assist Member States in benefiting from existing tools and practices by, for 
instance, providing a dedicated page on the WIPO website where Member States could 
collect information on existing work sharing programs and educate themselves.  The 
Delegation added that conferences in the margins of SCP sessions on that topic would also 
be beneficial.  Furthermore, the Delegation believed that a study on how work sharing could 
amplify the efficiency of patent offices worldwide would be useful.  In the view of the 
Delegation, as all patent professionals knew, the inventive step was the most difficult 
patentability requirement to assess and its proper evaluation was a key to guaranteeing a 
high quality patent system.  The Delegation, therefore, expressed the wish to see further 
studies of the assessment of the inventive step within the Committee.  The Delegation 
recalled that several constructive proposals had been made by the Delegations to that effect.  
The Delegation reiterated support for the proposals made by the Delegation of the United 
States of America (documents SCP/19/4 and SCP/23/4), the proposal made by the Republic 
of Korea, the United Kingdom and United States of America (document SCP/20/11), the 
Spanish proposal of studies on inventive step (document SCP 19/5 Rev.) – and earlier 
proposals made on improving the efficiency of patent offices by Denmark, Canada, the 
United Kingdom and United States of America (documents SCP/17/7, 8, 10, and SCP/18/9).  
The Delegation noted that key elements of those contributions were well reflected in the 
proposal for a work program which was elaborated on during the previous session of the 
SCP.  The Delegation confirmed that it fully subscribed to those elements under “quality of 
patents” in the work program and was ready to commence its work to the benefit of all 
Member States. 
 
60. The Delegation of the Republic of Korea expressed its belief that the advancing of the 
work on quality of patents was an important issue to ensure that the patent system operated 
properly.  The Delegation emphasized that further work in that area was beneficial to all 
WIPO Member States.  The Delegation further specified that among the many sub-topics 
related to the patent quality, work sharing was particularly important, since it could be one of 
the most effective solutions to enhance the quality of patents.  The Delegation emphasized 
the fact that large offices, as well as small offices, had difficulties during the examination 
process.  By way of an example, the Delegation stated that searching prior art all over the 
world was not easy even for the large patent offices, particularly when the prior art was 
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written in foreign languages.  Since a small number of examiners handled a large number of 
technical fields in small IP offices, it caused more serious difficulties.  In the view of the 
Delegation, various work sharing programs had been launched, mainly focusing on sharing 
information of prior art search results.  The Delegation expressed the belief that, due to the 
successful programs, thanks to which examiners in different offices could cooperate with 
each other, duplicated work had remarkably decreased.  In its opinion, the SCP was an ideal 
forum to share the successful experiences so that Member States could choose the most 
appropriate ones for them and collect new ideas to improve existing programs.  The 
Delegation further emphasized that work sharing would give advantages to all Member 
States, regardless of the economic situation or the capacity of national IP offices.  The 
Delegation recalled that during the previous sessions, some Member States had raised their 
concern that work sharing might weaken the examination process and the capability of IP 
offices in developing countries.  Nevertheless, in view of the Delegation, developing 
countries with small offices could benefit from work sharing by utilizing resources from other 
countries.  Further, the Delegation recognized that CADOPAT which had been introduced by 
the Delegation of Mexico was a good example of such benefit, and expressed its 
gratefulness to the Delegation of Mexico for their excellent presentation.  The Delegation 
also believed that work sharing could be a very useful way for developing countries to 
strengthen their capacity through cooperation with more experienced countries.  The 
Delegation also noted that work sharing was only for helping the decision making of each 
country according to its own law.  In that context, the Delegation supported the proposal by 
the Republic of Korea, the United States of America and the United Kingdom to organize 
annual conferences (document SCP/20/11 Rev.) and the proposal by the United States of 
America to conduct a study on work sharing (document SCP/23/4).  Finally, the Delegation 
briefly shared its experience in the Global Dossier, and noted that in August 2013, KIPO had 
implemented the One-Portal Dossier (OPD), for examiners, which had been one of the most 
significant achievements of the Global Dossier project and it had been opened to the public 
since March 2015.  The Delegation further explained that KIPO examiners had accessed to 
the documents from other IP5 Offices approximately 183,000 times via the OPD in 2015, and 
the Korean documents had been accessed by examiners of the other four IP5 Offices about 
496,000 times.  The Delegation also affirmed that the OPD had been widely used by 
applicants and the public:  in particular, in 2015, Korean users had accessed to the 
documents of other IP5 Offices around 133,000 times.  The Delegation specified that 
according to an internal survey in 2015, KIPO examiners had confirmed that the OPD had 
substantially enhanced the deficiency of patent examination, in particular they had given 
91 points out of 100 in the satisfaction survey of the service.  According to the Delegation, in 
order to further improve the OPD, KIPO kept focusing on enhancing machine translation 
quality in minimizing the maintenance time and improving user interface.  In concluding, the 
Delegation invited other Member States to share more information, experiences and new 
ideas on various supporting tools for work sharing in order to reduce workload and enhance 
efficiency of patent examination.  
 
61. The Delegation of India reiterated the view that the patent quality was not finally 
determined by instrumental efficiencies, but by appropriate application of formal and 
substantive issues of respective States commensurate to their laws.  In the opinion of the 
Delegation, the problem with the deterioration of quality was not mainly due to inadequate 
infrastructure, but to the lowering standards of patentability and examination practices.  The 
Delegation, thus, drew the conclusion that to advance the discussion on quality of patents, 
the Committee needed, first, to advance a common understanding on what was meant by 
“quality of patents”, since the terminology might have many different meanings.  In the view 
of the Delegation, the concept of work sharing had nothing to do with the patent quality; and 
the quality of search and examination needed to improve substantially in conformity with the 
policy objective of a country so that no huge social cost of granting patents to insignificant 
improvement, which only created barriers for dissemination of knowledge and transfer of 
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technology, were created.  The Delegation restated that mere arithmetical application of 
standards applied in one country could not be a solution in another, and automatic validation 
of patents granted in other jurisdictions would not enable India to grant patents in conformity 
with the standards described in the statute.  The Delegation explained that India resisted any 
attempt of harmonization of patent laws in the name of work sharing under the pretext of 
quality of patents, and expressed concerns for the norm setting in future.  The Delegation 
reiterated its proposal for further studies on different thresholds in national patent legislations 
for “sufficiency of disclosure” as a problem linked to the patent quality leading to patent 
backlogs requiring further work by the examiners.  The Delegation specified that the study 
might further be enhanced to probe the role of “sufficiency of disclosure” in the context of 
transfer of technology, since the transfer of technology vis-a-vis the sufficiency of disclosure 
was also linked to the patent quality.  With respect to document SCP/23/4, the Delegation 
drew the attention to the fact that the Delegation of the United States of America reiterated in 
the twenty-third session that the reuse of search and examination results under the PPH was 
carried out, while respecting the national sovereignty of participating offices, since the search 
and examination of the application continued to be performed by each office, according to its 
national law and no deference was given to patentability determinations that were reached 
by the other offices.  The Delegation further recalled that the Delegation of the United States 
of America had expressed the opinion that because of those safeguards, the concerns that 
the PPH called for the automatic acceptance of patentability decisions reached by another 
office were unwarranted.  The Delegation also remembered that a nearly similar opinion had 
been expressed by other delegates, such as the Delegation of the United Kingdom.  The 
Delegation further added that, although the India Patent Office utilized the report of foreign 
patent offices, their examiners were duty bound to do the searches and examinations by 
themselves.  In the end, the Delegation stated that, as long as the work of the SCP remained 
within studies and as long as there was no attempt of any harmonization, there was no threat 
to the patent system.  Therefore, the Delegation was of the opinion that the work sharing 
should be bilateral, or trilateral, or so on, but any proposed study should not be construed as 
a tool for harmonization of patent laws or for norm setting in future.  Nevertheless, the 
Delegation stated that on several occasions in the past, it was observed that certain forms of 
the PPH were recommended by different offices, in which a third office remained obligated to 
validate the grant, if the first two offices gave a favorable report.  Therefore, the Delegation 
stated that it had its apprehensions on the proposed study.  With regard to the U.S. proposal 
on a study analyzing the benefits and possible impediments of making national collections of 
prior art available to all patent offices through an IT portal, the Delegation referred to the 
concerns by the Representative of TWN on the traditional knowledge related databases, and 
stated that opening of the databases, such as the Indian TKDL used by the India Patent 
Office, to the public would cause rampant bio-piracy, although India already shared its TKDL 
database with the leading patent offices for the search and examination.  The Delegation 
hoped that there would be a separate round of discussions and interventions regarding the 
proposal by Spain on the inventive step.  
 
62. The Delegation of Ireland noted that discussions had been held from the perspective of 
a number of very large patent offices, which were indeed extremely large from the view of the 
Delegation, since in Ireland the staff constituted three patent examiners, who were expected 
to examine patents across the entire technical spectrum.  The Delegation expressed its 
satisfaction to the Secretariat’s presentation on the work sharing web page, because it had 
also looked at some of those modalities which were available to offices, and particularly to 
small offices.  The Delegation explained that in 1992, Ireland ratified the European Patent 
Convention so that the vast majority of applicants would obtain patents by that route. 
Nevertheless, Ireland received a small number of national applications each year:  at that 
moment, the number ran between 150 and 200 patent applications.  The Delegation 
explained that although one would expect three examiners to be able to handle that number 
of applications, it was a problem because of the range of subject matter concerned.  The 
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Delegation described what had been done since 1992:  first of all, an applicant could ask the 
Ireland Patent Office to commission a search report on their behalf – Ireland had a 
cooperation program with the United Kingdom Intellectual Property Office (UKIPO) that did 
the searches on their behalf.  As an alternative, the Delegation explained that, instead of 
requesting a search report conducted by the Ireland Patent Office, applicants could submit a 
search report from either the UKIPO, the German Patent and Trade Mark Office (GPMA), the 
EPO, or from WIPO; or instead of supplying a search report, the applicant could submit a 
granted patent from the UKIPO, the GPMA, or the EPO.  The Delegation explained that was 
the way how the workload was managed with such a limited number of patent examiners.  
The Delegation noted that the point it was trying to make was that there were different 
modalities and different work sharing.  The Delegation observed that while it was great to 
hear that the large offices were cooperating so closely, offices such as Ireland had very, very 
limited options open.  In its view, the only way that Ireland could guarantee the quality of the 
patents was to be clever in the way the limited resources were used.   
 
63. The Delegation of Latvia, speaking on behalf of the CEBS Group, expressed its view 
that the issue of quality of patents was at the core of the patent system, and that high quality 
patents enabled the intellectual property system to fulfill its function.  In its opinion work 
sharing was one of the instruments allowing the patent offices to deliver high quality patents, 
and at the same time helped them to avoid duplication of work.  The Delegation believed that 
the work would benefit all patent offices, and therefore, the Delegation supported the 
proposal to launch a questionnaire on the quality of patents, as had been outlined by the 
Delegations of Denmark, Canada, United Kingdom and United States of America.  The 
Delegation further supported the proposal made by the Delegation of Spain.  It believed that 
better understanding of the assessment of the inventive step would increase the quality of 
patents.   
 
64. The Delegation of Australia stated that, like many other patent offices, it had limited 
resources, while in line with global trends, the demand for patents in Australia had been 
growing.  The Delegation viewed work sharing as an efficient way of managing the existing 
workloads, because it allowed examiners to use work products of another office as a head 
start in examination.  The Delegation noted that it also helped to learn from the experiences 
of other offices in conducting searches, and allowed the examiners to focus their efforts on 
complex cases first filed in Australia.  The Delegation further explained that work sharing did 
not mean that one office simply accepted the work of another office − each office needed to 
take into account its own laws and domestic requirements.  The Delegation further specified 
that at the intellectual property office of Australia, the examiners were required to validate the 
work of other offices prior to their use, and assess where further examination work might be 
required to satisfy the Australian law.  The Delegation also explained that work sharing 
simply meant that a second office could look at the work of another office in order to assist it 
to conduct more efficient searches and examinations.  In the view of the Delegation, work 
sharing produced better quality patents, because examiners from across the world might 
uncover relevant prior art in foreign languages or in a special technical field, which might be 
difficult to find.  The Delegation observed that the two key elements that were required to 
support effective work sharing were access to search and examination information, such as 
WIPO CASE, and trust in that information.  In its opinion, having trust in the work of another 
office was also a key element underpinning effective work sharing.  It believed that making 
available details of how examiners searched prior art, such as sharing an examiner’s search 
strategy, would lead to an increase in trust in a search conducted by another office.  The 
Delegation further stated that it would also help offices to learn from the experiences of other 
offices in conducting searches.  The Delegation considered that trust could be established 
through bilateral or multilateral benchmarking or auditing exercises, such as the auditing 
activities of the Vancouver Group, where the Canadian Intellectual Property Office (CIPO), 
UKIPO and IP Australia used a common framework and agreed Quality Standards to audit a 
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small number of each other’s recently granted patents every six months and discussed the 
findings of those audits.  In the Delegation’s view, that had helped to recognize differences in 
laws and practices, which could be considered in determining the areas in which future work 
might be required.  In that regard, the Delegation welcomed studies that would look at the 
benefits and possible impediments to making national collections available.  It was also the 
view of the Delegation that it was important that offices had access to as much of the 
relevant prior art as practical.   
 
65. The Delegation of Iran (Islamic Republic of) recalled that many delegations, including 
Iran, had reiterated in previous sessions that a precise definition of the concept of "patent 
quality" was highly necessary for further discussions in the SCP on the issue.  In its view, the 
lack of common understanding on the meaning of the concept made it difficult to fully 
comprehend the proposals on the topic.  As regards the work sharing, the Delegation 
expressed its strong belief that, first of all, work sharing was not in the agenda of many 
countries, and in fact, it was a bilateral issue and cooperation between few patent offices.  
The Delegation noted that secondly, work sharing and the PPH would make the national 
offices of developing countries exclusively rely on search and examination reports of the 
offices of developed countries in the future.  In addition, the Delegation stated that taking into 
account the diversity of the legal frameworks and the resources of patent offices in 
developed and developing countries, the PPH could undermine the autonomy of national 
offices to conduct a comprehensive search and examination to ascertain that a patent 
application meet the substantive requirements of the applicable national law.  The Delegation 
continued that it was wondering how work sharing was workable between the national offices 
without having a precise definition of the concept of “patent quality”.  The Delegation then 
stated that work sharing in general and the PPH in particular would lead national laws to 
harmonization in practice.  In the view of the Delegation the major difficulty in addressing the 
issue of quality of patents was that there was no agreed understanding among SCP 
members of what was meant by “quality of patents”.  The Delegation further pointed out that 
patent quality could not be improved by simply adopting the practice of other offices or by 
collaborating with other offices through work sharing arrangements.  The Delegation stressed 
that work sharing was a matter of procedure which fell outside the mandate of the SCP as a 
substantive Committee.  The Delegation concluded that it did not support any proposal on 
further discussion about that issue in the SCP, but expressed support for further discussions 
on opposition systems and preparing a compilation of models on opposition and 
administrative revocation systems.  The Delegation was also in favor of developing a work 
program in the SCP to enhance examination resources of patent offices through technical 
infrastructure development, improvement of patent office administrative processes, and 
address how patent offices could cooperate and collaborate in conducting search and 
examination work in order to improve patent granting processes.  Finally, the Delegation 
thanked the Delegation of Spain for the new proposal on additional studies on the 
assessment of inventive step.  The Delegation believed that such a proposal could be a good 
basis for further discussions on the issue, and stated that it could go along with that proposal.   
 
66. The Delegation of the United States of America stated that while it had not been able to 
study the improved web page yet, based on the presentation by the Secretariat and on a 
cursory preview of the website, the Delegation believed that those improvements were very 
useful and would be welcomed by all the users of the patent system.  The Delegation also 
believed that the improved web page would provide up-to-date comprehensive information 
on work sharing collaborative programs that were relevant and useful. The Delegation stated 
that many of such programs were constantly evolving and expanding;  thus the need to 
provide up-to-date information was real, and the information pertaining thereto needed to be 
updated on a regular basis.  The Delegation believed that every Member State had an 
interest in improving the efficiency of the patent system in granting high quality patents as 
defined by their national objectives and economic considerations.  Referring to a second 
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aspect of their proposal developed in document SCP/20/11, the Delegation stated that there 
was a need to conduct regular conferences on work sharing and collaboration between 
offices.  In its view they would be designed to share national and regional experiences and 
best practices and to find ways to improve the usefulness of those programs to IP offices, to 
users of the IP system and to the general public.  The Delegation also took the opportunity to 
briefly address some of the other proposals on work sharing which had been presented in 
previous sessions and had been also mentioned at least in some of the statements made by 
other Member States, for example by the Delegation of the Netherlands on behalf of the 
European Union and its Member States.  The Delegation further specified that one of the 
proposals could be found in document SCP/19/4, which had been presented a couple of 
years ago.  The conclusion of the Delegation in that document was that, in view of the 
demonstrated improvements obtained by work sharing programs, it proposed that Member 
States collaborate in several activities, some of which had been already partially 
accomplished.  The Delegation further elaborated that the proposals in that document were, 
first, to carry out an inventory of work sharing programs that were or had been taking place 
between offices bilaterally, multilaterally and regionally and evaluate their benefits for the IP 
offices, for users of the IP system and for the general public.  The Delegation thanked the 
SCP for having conducted at least part of that work, as far as compiling an inventory of work 
sharing programs and making them available in an SCP document.  The Delegation further 
stated the second point, which was to explore ways to further refine and increase the 
usefulness of the work sharing programs, such as by determining best practices that could 
be adopted by participating offices on a voluntary basis.  The third aspect of the Delegation’s 
proposal was to explore the tools that could facilitate effective work sharing programs 
between participating offices.  The Delegation recalled the presentations on WIPO CASE, for 
example, and the Global Dossier, which were indeed tools that could be used to facilitate 
work sharing.  The Delegation, however, stressed that there were other possible tools and 
other improvements that could be brought about and it would be interesting to explore them.  
Furthermore, the Delegation explained that in document SCP/19/4, it proposed to conduct 
workshops on how work sharing programs could be effectively implemented by patent 
offices.  Although the Secretariat had already carried out an inventory of work sharing 
programs, the Delegation was interested in following up with the remaining elements of the 
proposal that had not yet been completed.  The Delegation noted that during the twenty-first 
session of the SCP, the Delegation had had the opportunity to share its experiences in 
international work sharing and collaboration, on which the positive comments from a variety 
of offices had been received.  In the twenty-third session of the SCP, the Delegation had 
introduced the proposal, contained in document SCP/23/4.  Since the relevance of the topic 
continued to grow with increased cooperation among offices, in the view of the Delegation, 
work sharing had the potential to significantly improve the efficiency of patent offices and the 
quality of granted patents.  The Delegation explained that on a basic level, work sharing was 
a tool for the patent offices to limit the amount of repeated work that they carried out by 
reusing, to the extent possible, the work that was previously generated in related patent 
applications by other offices.  The Delegation further explained that after the first office 
carried out the search and examination of a patent application, those results could be used 
by other offices to facilitate their own later search and examination of a related application.  
Focusing on its proposal to study the effect of work sharing on quality and efficiency and to 
amplify the capabilities of patent offices, the Delegation pointed out that it was increasingly 
apparent that work sharing and international cooperation could be powerful tools that 
contributed to make the work of patent offices more efficient and potentially more effective, 
and could be instrumental in amplifying the abilities of offices to efficiently grant high quality 
patents.  The Delegation praised the presentation made by the Delegation of Mexico on 
CADOPAT, which had been addressing some of such work sharing elements.  The 
Delegation observed that the benefit of work sharing could be especially significant if offices 
involved had different capabilities and strengths, for example, offices which operated in 
different languages or had special expertise in different technical fields could help each other 
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conduct a better search and examination.  The Delegation also noted that the same could be 
true for small offices, as stated by the Delegation of Ireland.  The Delegation further stressed 
that in many cases, searching the prior art relevant to certain patent applications might be 
simpler and more efficient for some offices than for others, because access to national 
collections of prior art or search tools available to patent examiners were different, and the 
availability of examiners having special technical expertise or language skills might not be 
uniform across all offices.  Therefore, the Delegation was of the opinion that since some 
offices may be able to evaluate certain applications in an easier and efficient manner than 
other offices, those other offices might be able to amplify their capabilities by taking 
advantage of the work which had previously been carried out in the earlier searches and 
examinations.  The Delegation emphasized that even large offices like the USPTO could 
have difficulties in finding prior art that was in a foreign language and/or which was located in 
national collections of other offices.  In the view of the Delegation, developing every 
capability in every office might be difficult or impossible and might be prohibitively costly.  
Therefore, the Delegation reiterated the proposal that it had made in the previous session of 
the SCP:  first, in order to better understand the potential of work sharing on the operation of 
patent offices, it requested the Secretariat to conduct a study of whether, under what 
circumstances and how the implementation of work sharing and international cooperation 
programs between patent offices could assist the collaborating offices in conducting more 
efficient searches and examination and in granting high quality patents by leveraging the 
work carried out in other offices.  The Delegation suggested that for such study, the 
Secretariat collect information from Member States on their experiences with work sharing 
programs and also collect information on how work sharing had been applied between 
offices and how it had impacted the search and examination of patent applications in those 
offices.  As a matter of example, the Delegation suggested that the focus be on how limited 
capabilities of an office could be amplified through the use of work sharing.  The Delegation 
further explained that the study would also address the tools that had been used by offices to 
share information, for example, WIPO CASE, the Global Dossier or other electronic dossier 
systems.  Once that study was completed, the Delegation also requested that the Secretariat 
present the study and organize a practical demonstration of those tools during a future 
session of the SCP.  On the second aspect of the proposal addressing the sharing of 
examiner’s search strategies, the Delegation explained that when performing automated 
searches of prior art, examiners prepared a set of search queries to discover the most 
relevant prior art and the search terms and related logic used were generally preserved in an 
application file.  In its opinion, it could be beneficial for national offices to have access to the 
search logic used by other offices that had already carried out the examination of related 
applications on a voluntary basis.  The Delegation proposed that the SCP conduct a study on 
the views of Member States concerning sharing search strategies which could involve, for 
example, a survey of the Member States.  Finally, the Delegation referred to the third aspect 
of its proposal regarding prior art collection availability.  The Delegation highlighted the fact 
that access to as much of the relevant prior art as practical was fundamental to carrying out a 
high quality search.  The Delegation explained that some prior art was only found in certain 
national collections, which were not available to other offices.  The proposal of the 
Delegation was that the Secretariat study the benefits and possible impediments to making 
national collections of prior art available to all offices, for example, through an IT portal. 
 
67. The Delegation of South Africa, speaking on behalf of the African Group, reiterated the 
African Group's belief that disclosure was the bedrock of the patent system, and that a lack 
of transparency compromised patent quality, stifled knowledge creation and its 
dissemination.  With regard to work sharing, the Delegation acknowledged that work sharing 
could ease the burden of patent examiners and avoid duplication of work, but it did not 
necessarily translate into high quality patents.  The Delegation did not believe that patent 
quality could simply be improved by adopting the practices of other offices, and that it could 
serve the developmental interests of countries, as each country had its own particular socio-
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economic considerations.  The Delegation further stated that it was, thus, important that 
patent offices retained their discretion to determine patentability criteria in line with national 
legislation and developmental concerns and that they were fully capacitated to do so.  The 
Delegation took note that the Committee did not have a common understanding on the term 
“quality of patents”. 
 
68. The Delegation of China expressed its belief that since improvement of patent quality 
was beneficial for the effective functioning of the patent system, it would have positive 
significance having work sharing under the agenda item.  The Delegation stated that Member 
States could learn from each other's experiences regarding work sharing.  In the view of the 
Delegation, first, the Committee needed to identify the definition and scope of the study, 
which was important and necessary for an in-depth and effective discussion in the future.  
The Delegation further suggested that under the agenda item, Member States focus on the 
Office's capacity building, exchanging prior art the information databases, search and 
examination tools and the utilization of IT facilities, as well as information on technical 
assistance provided for developing countries on how to enhance the training and exchange 
of examiners.  The Delegation concluded that those issues were the essential infrastructure 
for raising the quality of patents. 
 
69. The Representative of TWN took the opportunity to remind Member States that one 
size did not fit all.  In his view, that was applicable in the case of not only exceptions and 
limitations on patent rights, but also on patent protection, especially on patent examination.  
The Representative pointed out that since Member States had used flexibilities related to the 
scope of patentability as per the public policy objectives, the scope of patent protection was 
different from one Member State to another.  The Representative was of the opinion that the 
work sharing indirectly interfered with that diversity, leading to substantial harmonization of 
patent laws.  Noting that many Member States, especially developing countries did not have 
enough examiners, the Representative considered that work sharing arrangements in a way 
were the burden:  first, to look at the examination reports from other offices, and second, to 
evaluate the patent application as per their national law.  The Representative noted that the 
proponents of work sharing were yet to offer a satisfactory explanation on that problem.  The 
Representative suggested that the SCP address the root causes of pending patents 
applications instead of treating the symptoms through work sharing.  In his view, the root 
causes of pending patent applications were the large number of patents emanating from 
certain Member States due to the lowering of the patentability criteria, especially in 
developed countries, and as a result, there was an incentive to file patent applications on 
trivial or frivolous inventions.  Therefore, the Representative considered that the first step to 
address the issue of pending patent applications was to set a high threshold level for the 
patentability criteria to create disincentives in the system against filing patent applications for 
non-genuine inventions.  The Representative observed that instead, the work sharing 
proposal was forcing countries to grant patents by eliminating the existing flexibilities with 
regard to the scope of patentability.  The Representative further stressed that that was an 
attempt to bring back the harmonization agenda through back doors.  Without prejudice to 
his position on work sharing, the Representative also stated that since the PPH was a 
bilateral or plurilateral initiative outside the multilaterally system, while WIPO SCP was a 
multilateral forum, it should not legitimize such initiatives.  The Representative viewed that as 
legitimizing norm setting activities without the participation of most of the WIPO Member 
States.  Against that background, the Representative called upon Member States to focus 
the discussion on high threshold level of patentability criteria, instead of work sharing, 
because there was no merit to conduct a study on work sharing without discussing the 
concerns related to work sharing. 
 
70. The Delegation of Romania thanked the Delegation of Spain for its proposal to conduct 
a study on the most difficult and complex tasks in patent practice, i.e. inventive step.  The 
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Delegation supported the proposal, as it found it extremely useful for the offices’ work.  In 
that regard, the Delegation expressed its willingness to participate in sharing sessions by 
giving practical case examples.  The Delegation shared the view that an effective system for 
the protection and enforcement of intellectual property rights represented an essential 
element for the growth of economies that were based on the generation and exploitation of 
new scientific and technological knowledge.  The Delegation emphasized that in the most 
straightforward way, the concept of patent quality could be defined along two major 
dimensions:  the techno-economic quality created by the patent‘s underlying invention;  and 
the legal quality created by the patent as an enforceable and reliable property right.  In that 
context, the Delegation explained that the Romanian Patent Office performed, under two 
memorandums, two types of searches for the patent offices of Slovenia and the Former 
Yugoslav Republic of Macedonia, and also for third parties from those countries (both patent 
applicants and patent attorneys).  The Delegation noted that under the first type of search, 
Special Search;  OSIM prepared a search report containing the most relevant documents 
and a detailed written opinion regarding the patentability requirements in English, usually, 
using the Google Translate tool to translate the claims and abstracts into English.  The 
Delegation further explained that the second type of search was the Standard Search where 
a search report was prepared without a written opinion. 
 
71. The Delegation of the United Kingdom thanked the Secretariat for improving the web 
page on work sharing and collaborative activities and for the informative presentation on 
WIPO CASE.  The Delegation also thanked the Delegation of Mexico for its presentation and 
expressed its appreciation to those Delegations who had taken the floor to share their 
experiences on work sharing.  The Delegation stated that the experiences shared and the 
growing global membership of WIPO CASE demonstrated that work sharing could benefit 
offices of all sizes and from all regions.  The Delegation expressed its support to further work 
in that area, such as the holding of annual conferences as proposed in document 
SCP/20/11Rev., and the studies proposed in document SCP/23/4.  On the topic of quality, 
the Delegation expressed its agreement in the launching of a questionnaire as proposed in 
document SCP/18/9, which among other things, could help the Committee in reaching a 
common definition on quality. 
 
72. The Delegation of the United States of America stated that improving the quality of 
issued patents had been one of the top priorities of USPTO leadership and that topic was 
also of great interest to many patent offices.  The Delegation remarked that over the previous 
sessions of the SCP, many countries including Canada, Denmark, the Republic of Korea, the 
United Kingdom and the United States of America, had submitted proposals for work on 
patent quality, for example, in documents SCP/17/7, 8 and 10, SCP/19/4, SCP/20/11 Rev. 
and SCP/23/4.  The Delegation encouraged the continued discussion by Member States on 
that important topic and maintained its view that granting high quality patents was 
fundamental to having a well-functioning patent system that promoted innovation, economic 
growth, employment and the general welfare.  The Delegation recalled that during the  
17th session of the SCP, it had provided a detailed explanation of quality management 
measures being implemented by the USPTO, and stated that the details could be found in 
document SCP/17/10.  In view of recent developments in the United States of America, the 
Delegation gave an update on recent efforts at improving patent quality in the USPTO.  The 
Delegation also encouraged the delegations of other Member States to reflect upon that topic 
and share their views on updating and improving their own quality management systems.  
The Delegation viewed high quality patents as instruments that facilitated certainty and clarity 
of rights, which in turn, helped to fuel innovation and reduce needless litigation.  The 
Delegation explained that after the implementation of the America Invents Act, which was a 
sweeping patent reform legislation, the USPTO was able to better leverage its resources 
towards longer-term and more ambitious improvements to patent quality.  The Delegation 
pointed out that, in January 2015, the USPTO had established the new senior level position 
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of deputy commissioner for patent quality, responsible for ensuring that the USPTO’s patent 
examination processes and products maintained a high level of quality.  The Delegation 
further pointed out that soon after, in February 2015, the USPTO had launched the 
Enhanced Patent Quality Initiative (EPQI).  The Delegation explained that such initiative 
involved a comprehensive review and reformulation of the internal USPTO processes meant 
to enhance the quality of issued patents.  The Delegation explained that several outreach 
programs had been carried out to gather the views and suggestions of stakeholders, which 
included a Patent Quality Summit held on March 25 and 26, 2015, a Patent Public Advisory 
Committee (PPAC) and Patent Examiner Joint Discussion held on May 4, 2016, and various 
other patent quality forums and other quality-related events.  The Delegation remarked that 
many of the materials presented in those events were available online on the USPTO 
website.  The Delegation explained that the EPQI focused on three pillars for enhancing 
patent quality and identified specific programs related to each pillar to increase patent 
quality.  The Delegation specified that the three pillars were:  Pillar No. 1 − excellence in work 
product, which was designed to provide the best work products and services at every stage 
of the patent process;  Pillar No. 2 − excellence in measuring patent quality, designed to 
provide excellence in measuring patent quality ensuring appropriate quality metrics target 
examination issues requiring attention;  and Pillar No. 3 − excellence in customer service, 
which was designed to improve the customer experience with emphasis on excellent 
customer service.  The Delegation stated that those pillars served as guideposts for the 
USPTO as it undertook the necessary steps to ensure that examiners had the tools, 
resources and training required to perform their jobs optimally and to provide a superior work 
product.  The Delegation pointed out that within the framework established by those three 
pillars, the USPTO had implemented eleven programs addressing different facets of patent 
quality.  The Delegation explained that they had formulated those programs after conducting 
public consultations and outreach programs and receiving input from a diverse group of 
stakeholders throughout the country, ranging from large multi-nationals to independent 
inventors.  The Delegation noted that trade groups, public interest groups, and bar 
associations had provided diverse views that had been integrated into the programs.  The 
Delegation stated that those eleven EPQI programs could be categorized according to their 
designated pillar, for instance, to improve the quality of its work product (Pillar No. 1), the 
USPTO had instituted the following programs:  (i) an Automated Pre-Examination Search 
Pilot to provide to the examiner relevant prior art through an automated pre-examination 
search, for review before the examiner began examination and conducted a manual search 
of the application;  (ii) Scientific and Technical Information Center Awareness Campaign to 
highlight the USPTO’s Scientific and Technical Information Center (STIC) search tools and 
resources;  (iii) the clarity of record training − improving clarity and reasoning in office actions 
training which was meant to educate examiners on the latest legal developments and 
effective ways to convey their positions and reasons to applicants;  (iv) Post Grant Outcomes 
Pilot to identify prior art raised in post grant proceedings that was relevant to related cases 
undergoing prosecution and to simplify access to such prior art for examiners in the related 
cases;  and (v) topic submission for case studies, which was meant to use stakeholder 
suggestions to identify new topics for case studies.  In that regard, the Delegation stated that 
six case studies had been already identified under that program.  In addition, the Delegation 
referred to Pillar No. 2 (measuring patent quality) and explained that it had been instituting 
the following programs:  (i) clarity and correctness data capture (using the Master Review 
Form), which was to develop and implement a new agency-wide consistent and transparent 
process and form to capture minable data on the correctness and clarity of examiners’ work 
products;  (ii) quality metrics to develop and implement new measures for understanding, 
evaluating, and reporting the correctness and clarity of examiners’ work product.  In this 
regard, the Delegation explained that the USPTO had developed the Quality Composite 
Metric in 2011 with the aim of identifying and correcting potential quality concerns that might 
arise during examination.  Presently, the USPTO was receiving public input on how to fine-
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tune the metrics in order to better measure the accuracy of examiner determinations and 
obtain data more representative of the effectiveness of examiner training.  The USPTO 
intended to implement the new patent quality metrics in fiscal year 2017;  and (iii) 
reevaluation of After Final Consideration Pilot 2.0, Pre-appeal, and Quick Path Information 
Disclosure Statement which was to evaluate improvements to existing after-final programs, to 
achieve compact prosecution and reduce the number of issues being appealed.  Finally, the 
Delegation stated that with respect to Pillar No.3 (excellence in customer service), the 
following programs had aimed to improve the customer experience as a way of further 
increasing patent quality:  (i) review of existing pre-appeal processes to better streamline 
examination;  (ii) design patent publication quality, which was meant to improve the quality of 
images in published design patents;  and (iii) interview specialist program, which was meant 
to provide a point of contact to facilitate applicant-examiner interviews and assisting 
examiners and applicants with interview logistics.  The Delegation underlined that the 
USPTO’s continued efforts at improving patent quality reflect the importance that the patent 
system played in a knowledge-based economy.  The Delegation emphasized that in 
developing mechanisms to improve patent quality, the USPTO sought to take into account 
and understand the views of all stakeholders, and to explain to the public, in a transparent 
manner, the changes to be implemented in the quality management system.  The Delegation 
expressed its interest in hearing the experiences and insight of other offices that had updated 
or refined over time their quality management systems.  The Delegation invited interested 
offices to reflect on that issue and to share their views with the rest of the SCP membership. 
 
73. The Delegation of Canada expressed its agreement with the statement made by the 
Delegation of the United Kingdom, and supported the proposal to revisit the questionnaire on 
patent quality in document SCP/18/9.  The Delegation thanked the Delegation of the United 
Kingdom for its continued collaboration on that very important agenda item.  The Delegation 
thanked the many delegations who had expressed their support for furthering work on that 
item or had contributed to the discussion.  The Delegation stated that, together with the 
Delegation of the United Kingdom, they had proposed to the SCP a work program on the 
quality of patents that focused on technical infrastructure development, information 
exchange, and process improvement.  The Delegation encouraged Member States to 
propose specific work projects that fell within the scope of those three elements.  The 
Delegation stressed that their proposal was inclusive, covering a broad range of interest of 
Member States at different levels of development, and that it was consistent with the 
mandate and expertise of the SCP.  The Delegation pointed out that the proposed work was 
aimed at providing benefits for patent offices and users of the patent system.  The Delegation 
also pointed out that, taking into account the request of certain Member States, the revised 
proposal offered a very broad definition of quality that was not overly prescriptive and that 
encouraged a variety of aspects of a quality patent system, including legal, social and 
economic requirements.  Noting that not all Member States had the same vision of what 
constituted patent quality, the Delegation, however, believed that there was commonality that 
enabled to commence and further develop the work in that area.  The Delegation stated that 
the proposal responded directly to several recommendations of the Development Agenda, 
including but not limited to recommendations 10 and 11 contained in the cluster on technical 
assistance and capacity building.  The Delegation reiterated that Canada and the United 
Kingdom had proposed moving forward on that agenda item by way of developing a 
questionnaire to facilitate the sharing of information between Member States and patent 
experts from national and regional intellectual property offices.  The Delegation emphasized 
that the intention of the questionnaire was not to lead to a benchmarking exercise, but rather 
to advance knowledge and best practices.  The Delegation recognized that quality of patents 
encompassed many different components, and it could have different meanings for different 
patent offices in different countries or for different stakeholders.  The Delegation, therefore, 
supported the view that to prescribe a harmonized one-size-fits-all definition was not in the 
best interest of the Committee and Member States, and recommended that as part of the 
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proposed information gathering exercise, Member States would be asked to provide a 
definition of quality that was utilized in respective national or regional patent offices.  The 
Delegation noted that some Member States had expressed that they had not been 
comfortable with the notion of quality and had been concerned that it might result in a ranking 
of the practices of patent offices based on some arbitrary quality ideal.  The Delegation 
underlined that it was neither its goal nor intention.  The Delegation believed that patent 
quality was an individual standard that reflected the objectives of the Member States’ 
domestic patent policy.  The Delegation stated that the objective of its proposal was to learn 
from other Member States and to obtain valuable information that would help them improve 
its own practices.   
 
74. The Delegation of Australia thanked the Delegation of Canada for the information it 
provided on ways to gather information for improving office experiences and improving 
quality.  The Delegation further thanked the Delegation from the United States of America for 
its statement on the progress of the Enhanced Patent Quality Initiative at the USPTO.   
The Delegation expressed its full support for the efforts to improve the quality of patents 
granted, which were an ongoing process.  The Delegation stated that as an Office, it was 
always trying to do better by finding ways to improve its processes, products and ultimately 
the desirable outcomes for the users of the patent system in Australia, as an example, the 
Delegation drew the attention of the SCP to the Pre-Exam Processing Trial that IP Australia 
had been conducting during the first half of 2016.  The Delegation explained that under that 
Trial, two months prior to examination commence, the applicant was given a notice to inform 
IP Australia of any known grounds of invalidity from other patent office’s searches and 
examinations.  The Delegation further explained that such notice was prepared by 
administrative staff and the applicant was encouraged to respond to those grounds either 
through a new submission or amendments prior to the commencement of examination.  The 
Delegation underlined that the intention of such Pre-Examination Processing Trial was to 
help and encourage applicants to fix known issues before examination commences.  In its 
view, that would work to raise the quality of the first report.  The Delegation observed that as 
a result, it had also seen increased efficiencies in examination, and that it allowed its 
examiners to spend more time on tasks that added value for the users.  The Delegation 
further stated that aside from such initiative, IP Australia was also continuing its efforts in 
other areas for the improvement of its quality system.  The Delegation explained that, broadly 
speaking, IP Australia’s quality system could be represented by three levels:  (i) the Quality 
Management System which was governed by the ISO 9001:2008 Standard;  (ii) the process 
layer which was defined by its various practices and procedures and was also subject to a 
continuous improvement program through internal audits and monthly updates;  and (iii) the 
Quality Review System that was governed by the Product Quality Standards and was the 
subject of quality assessments.  The Delegation stated that the quality assessments of its 
work products were undertaken through independent quality reviews. It specified that that 
was carried out by Quality Reviewers, all ex-examiners at IP Australia who had received a 
high level of training and remained able to exercise a delegated authority.  The Delegation 
stated that IP Australia had begun conducting an internal review from February 2016, which 
was focused on how the Quality Review System within IP Australia was currently operating.   
The Delegation explained that such review sought to include recommendations and 
improvements from staff and external stakeholders that could be made in line with the 
Project’s guiding objectives of maintaining high quality user outcomes.  In its view, that 
reinforced IP Australia’s commitment to continuous improvement and building a strong 
reputation for delivering high quality services to the users.  The Delegation expressed its full 
support for further discussions and investigations to improve quality.  The Delegation 
considered that it would be useful for Member States if the Secretariat would prepare a 
questionnaire or conduct a survey on Member States’ experiences in seeking to improve the 
quality of patents within their offices. 
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75. The Delegation of Japan expressed its appreciation for the informative statements 
made by the Delegation of the United States of America.  The Delegation stated that they 
had learned a lot from many offices about quality management systems.  The Delegation 
expressed its support for the questionnaire and survey mentioned by the Delegations of 
Canada and Australia.  The Delegation considered that, in order to enhance quality of patent 
rights, it was meaningful to share the experiences on quality management systems.  The 
Delegation pointed out that the quality management system of the JPO had been improved 
on a regular basis, taking into account opinions of stakeholders.  As the means of sharing the 
information, the Delegation believed that a questionnaire and a survey were convenient tools 
to collect comprehensive information. 
 
76. The Delegation of Spain thanked the Secretariat for the presentations on WIPO CASE 
and on the work sharing web page.  The Delegation also thanked the Delegation of Mexico 
for the complete presentation of its CADOPAT program.  The Delegation drew the attention 
to the fact that the new web page on work sharing was only published in English.  The 
Delegation asked whether there would be a translation in the future.  With respect to its new 
proposal on additional studies on the assessment of inventive step, the Delegation recalled 
that the first proposal on the topic of quality of patents, including opposition systems had 
been presented by the Delegations of Canada and the United Kingdom (document 
SCP/16/5).  The Delegation stated that its proposal contained in document SCP/19/5 had 
been a sub-item under the heading of “improving the knowledge of the inventive step 
requirement” in document SCP/16/5.  Following the approval of that proposal, the Secretariat 
prepared a study (document SCP/22/3), which had focused on the definition of the person 
skilled in the art, methods used for the assessment of the inventive step and the concept of 
evidence.  The Delegation recalled that during the 23rd session of the Committee, 
delegations from various states (Colombia, Spain, the United Kingdom and the United States 
of America) had made presentations on the assessment of inventive step in their respective 
patent offices, and other states such as Japan, Morocco, Romania and the Russian 
Federation had made statements on the assessment of inventive step in their countries.  
Noting that the Russian Federation had suggested the idea to add examples to document 
SCP/22/3, in the Delegation’s opinion, it would be highly useful for Member States if the 
Secretariat or some other recognized experts could carry out studies or a series of studies on 
the most difficult aspect on the assessment of inventive step.  The Delegation considered 
that as happened in previous occasions, the information provided by Member States would 
be taken into account, and that the studies would tackle the definitions and the way it was 
addressed in different regions and/or the relevant patent offices, including examples and 
case law if possible.  The Delegation noted that harmonization was totally ruled out, but what 
they were willing to achieve was collecting more information on how the assessment of the 
inventive step requirement took place in various regions, although every state was sovereign 
in deciding on substantive requirements and on its own definition of inventive step.  The 
Delegation stated that in order for the patent system to achieve its social goal, which was to 
promote scientific and technological innovation, patents had to be granted only for deserving 
inventions, meaning inventions that complied with patentability requirements and the 
sufficiency of the disclosure requirement to enable a person skilled in the art to carry out the 
invention.  The Delegation further stated that the better the knowledge of those substantive 
requirements and the various methods of assessment, the greater the probability that patents 
would be granted only to inventions that really deserved it.  The Delegation drew the 
attention to the fact that for the above mentioned reasons, the studies regarding the 
assessment of patentability requirements, especially in connection with inventive step, were 
of the interest of all Member States, regardless of their level of development.  For illustrative 
purposes, the Delegation highlighted some of the aspects that could be included in the 
studies:  (i) general knowledge of the person skilled in the art: Definition and its combination 
with the state of the art;  (ii) the combination of documents:  juxtaposition and synergic 
effects;  (iii) secondary indicia;  (iv) danger of hindsight analysis;  (v) selection inventions;   
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(vi) problem invention;  (vii) the assessment of inventive step in the chemical sector;  and 
(viii) the assessment of inventive step in other technological sectors presenting particular 
difficulties.  The Delegation suggested that once the studies were completed, experts could 
exchange views and provide presentations at the Committee on some of those issues with 
examples that illustrated their examination practices.  The Delegation recalled that the 
proposal was already included in the future work proposal that had been discussed at the 
previous session of the Committee.  The Delegation stated that those studies and exchanges 
of experience on the assessment of inventive step would be of interest to all Member States, 
regardless of their level of development.  The Delegation reiterated that the correct 
evaluation of that requirement would lead to patents granted for inventions that really 
deserved said protection, thus, benefiting the society.  The Delegation requested the 
Committee’s support for its proposal.  In addition, the Delegation gave some additional 
arguments for its proposal taking into account some comments that had been made by other 
Delegations as follows:  (i) since a lot of work had already been done on that subject, in its 
opinion, it would be a pity to leave it unfinished;  (ii) the topic was clearly within the mandate 
of the Committee because it was a matter of substantive patent law;  (iii) one of the 
arguments against the proposal had been traditionally the interference with national 
sovereignty.  The Delegation considered that there was no such danger and that each patent 
office could draw up guidelines for examination including aspects that related to the 
examination of inventive step.  (iv) some states would argue that no consensus had been 
reached on the quality of patents.  The Delegation however believed that it was clear that a 
patent granted after examining its inventive step would be of high quality and more beneficial 
to society, than a patent granted without a corresponding assessment of the inventive step;  
and (v) in regard with frivolous patents, the problem would be solved with a correct 
assessment of inventive step.  The Delegation finally expressed its hope that the Committee 
would support the proposal on performing additional studies for the assessment of the 
inventive step requirement. 
 
77. The Delegation of Japan expressed its support to the proposal made by the Delegation 
of Spain.  The Delegation believed that in order to grant a patent in a balanced manner, 
discussion on inventive step was useful for all Member States.  
 
78. The Delegation of Portugal thanked the Secretariat for preparing the meeting and for 
the documents and presentations.  The Delegation expressed its support for all proposals 
that would increase the quality system of each national office.  The Delegation further 
expressed its support for the latest proposal of the Delegation of Spain contained in 
document SCP/24/3.  In its opinion, those kind of studies were very important, as they 
allowed the sharing of information among Member States, and provided a strong knowledge 
and understanding of the inventive step requirement, which in the Delegation’s opinion was a 
question of interest for everyone. 
 
79. The Delegation of Mexico expressed its full support for all the arguments listed by the 
Delegation of Spain, in particular the assessment of inventive step as a very important 
requirement for the granting of valid patents.  The Delegation considered that it did not 
interfere with the sovereignty of patent offices.  Furthermore, the Delegation agreed to the 
proposed topics to be studied on the assessment of inventive step.  The Delegation stated 
that it was prepared to participate in exchange of views in future sessions where experts 
from various groups could make presentations using specific examples of the assessment of 
inventive step in their respective offices.   
 
80. The Delegation of the Republic of Korea expressed its appreciation to the Delegation of 
the United States of America and Australia for introducing the quality management system of 
their IP offices.  The Delegation further expressed its interest in hearing the various efforts to 
enhance the quality.  The Delegation noted that there were some good ideas which might be 



SCP/24/6 
page 36 

 
 

applicable to improve the quality management system of KIPO.  The Delegation believed that 
it would be beneficial to share information on the quality management system of Member 
States.  The Delegation, therefore, expressed its support to conduct a survey and its wish to 
contribute to such activities.  In addition, the Delegation thanked the Delegation of Spain for 
its interesting proposal.  The Delegation stated that the assessment of patentability was an 
important issue since it potentially affected the quality of patents.  The Delegation supported 
the proposal of the Delegation of Spain to conduct a study on the assessment of inventive 
step.  
 
81. The Delegation of Argentina expressed its commitment in participating in a constructive 
and active way in the discussion to push forward the proposals presented by the Delegations 
of Denmark, the United Kingdom and Canada, as well as the proposal of Spain on inventive 
step.  In its view, as patent quality had to be improved, and without such improvement, it 
would imply that the patent law had to be changed.  In connection with the proposal of the 
United States of America and the Republic of Korea, the Delegation pointed out that Prosur, 
which was a union among various South American patent offices, signed a memorandum of 
understanding on May 6, 2016, to launch a pilot program for an accelerated patent 
examination program between the industrial property offices that were members of Prosur.  
The Delegation, therefore, expressed its support for the mentioned proposals and its 
commitment to actively participate in the discussion.  
 
82. The Delegation of Turkey expressed its confidence in the Committee in reaching an 
agreement on its future work, reflecting desired results for the international patent system.  
The Delegation believed that the appropriate balance of interest between right holders and 
the public was necessary in order for the patent system to play an important role.  The 
Delegation therefore stated that quality of patents was one of the important aspects of the 
patent system in order to maintain the economic and social objectives.  The Delegation 
further stated that in order to be patentable, an invention must have the requirement of 
“inventive step” or must be non-obvious, so that patent protection should not be given to 
minor improvements which were simply obvious in relation to the existing prior art.  The 
Delegation considered that inventive step played a very critical role separating the truly 
innovative inventions from the unpatentable minor improvements.  The Delegation stated that 
the determination of inventive step was a kind of a tool or a process for the assessment of 
the quality of inventions.  The Delegation therefore believed that inventive step was one of 
the most indispensable issues for the quality of patents.  The Delegation pointed out that as 
a member of the European Patent Convention (EPC), the problem-and-solution approach of 
the EPO was predominantly accepted in Turkey in order to assess inventive step in an 
objective and predictable manner.  The Delegation explained that the problem-and-solution 
approach had been applied by specialized IP courts throughout Turkey in many decisions, 
which had been approved by the Supreme Court.  The Delegation thanked the Delegation of 
Spain for its informative presentation on the inventive step and for the preparation of a 
proposal in document SCP/24/3.  The Delegation believed that it would be very useful to 
continue to study in greater depth the concept of inventive step.  
 
83. The Delegation of India with respect to the proposal in document SCP/24/3 reiterated 
its stand that such study must not be construed as a tool for harmonization of concept of 
inventive step.  The Delegation stated that the study should take into account the principles 
and objectives of the TRIPS Agreement, as well as the obligations of the Doha Declaration 
on the TRIPS and Public Health, and also the flexibilities in the TRIPS Agreement regarding 
the essential limitations of patentability as per the policy objectives of Members.  The 
Delegation further stated that as long as that mandate of the TRIPS Agreement was 
maintained, it did not have any issues against the proposed study in document SCP/24/4.  
The Delegation expected the study to have the meaningful outcome as proposed and 
particularly, in the field of assessment of inventive step in the chemical sector (Markush 
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claims, enantiomers, etc.).  In addition, the Delegation pointed out that in the area of 
chemicals and pharmaceuticals, the study should also look at the inventive step assessment 
in the context of polymorphs, salts, ethers, esters and isomers.  The Delegation drew the 
attention of the Committee to take note of the proposal submitted by the Delegation of  
South Africa on behalf of African Group and DAG (SCP/16/7) and recalled one of its 
component, i.e., that the Committee would conduct a cost-benefit analysis of admissibility of 
Markush claims.  The Delegation emphasized that Markush claims deserved special 
attention in the proposed study, as millions and millions of compounds were claimed and 
buried under the coverage of a single formula covering, even compounds, which were to be 
discovered in future.  The Delegation further recalled that the study SCP/22/3, presented by 
the Secretariat in the 22nd session, had covered jurisprudence of different jurisdictions 
regarding various qualities of a skilled person.  The Delegation noted that in almost all the 
cases, the skilled persons had ordinary or average skills in the art.  The Delegation further 
noted that, however, in the past, on certain occasions and in certain areas of emerging 
technology, the courts conferred attributes of inventive ingenuity upon the skilled person.  
The Delegation pointed out that for instance, on the question whether the skilled addressee 
of inventive step should have inventive ability or not, Lord J Mustil, in Genentech Inc v 
Wellcome Foundation’s TPA case, [Genentech’s Patent [1989] RPC 147] had held that the 
hypothetical skilled man must be credited with a substantial degree of ability or ingenuity to 
solve the problems.  The Delegation also pointed out that J. John Middleton, in his paper, 
“The Skilled Addressee”, [Intellectual Property Society of Australia & New Zealand,  
9 September 2012] had asked the question “Must the skilled addressee always be  
non-inventive?” and had explained that, based on the opinions in Genentech case and 
dissenting judgment in Alphapharm case [Aktiebolaget Hässle v Alphapharm Pty Limited 
(2002) HCA 59, 12 December 2002, S287/2001, HIGH COURT OF AUSTRALIA], the skilled 
addressee needed not always be non-inventive and determination of obviousness was not 
bound to be determined with reference to persons who were not particularly imaginative or 
inventive.  The Delegation stated that although, as a tradition, the skilled person was 
presumed to be non-inventive, those case laws showed a different thinking (ingenuity in 
certain areas of technology) that the skilled person might have different attribute and might 
be considered as inventive or imaginative.  The Delegation therefore proposed that the study 
might also include those elements, which might be useful in the context of the policy 
objectives.  The Delegation further stated that in the same paper, J Middleton had raised 
another question, “whether the skilled person for inventive step and sufficiency must be the 
same entity?” and had explained that In Schlumberger Holdings Ltd v Electromagnetic 
Geoservices AS [2010] RPC 33, the UK Court had held that they needed not to be the same 
for both inventive step and sufficiency purposes.  Hence, the Delegation stated that the study 
might further include the component of whether the persons skilled in the art were always 
same in different legal issues like inventive steps and sufficiency of disclosure.  The 
Delegation emphasized that as those were important issues from the policy objectives, it 
looked forward to the meaningful study incorporating all those elements. 
 
84. The Delegation of Brazil reiterated that patents of high quality were essential for the 
attainment of the goals of the patent system.  The Delegation further stated that exploration 
of measures taken by the office for ensuring the overall quality of the examination procedure 
was a matter of great interest to Brazil.  The Delegation underlined the effort of Brazil in 
hiring 70 new patent examiners with further 30 new examiners planned to be hired until the 
end of 2016.  The Delegation explained that the medium term objective of Brazil's IP Office, 
INPI, was to completely eliminate all paperwork through the use of the e-patents, electronic 
patent system for processing of patents.  The Delegation thanked the Delegation of Spain for 
the preparation of the proposal, and noted that taking into account the short time of 
circulation, it would make preliminary observations which might be complimented at a later 
stage.  The Delegation stated that the discussion of the requirement of inventive step should 
be handled with great care, since the subject was directly related to the calibration of the 
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patent system.  The Delegation further stated that it was the most important substantive 
criteria for examination of patent applications, and one that preserved the observability of 
Member States to calibrate their patent system.  The Delegation stated that the Spanish 
proposal appeared to advance on aspects primarily related to substantive examination of 
inventions, including those in the chemical field with a high level of complexity that posed a 
number of questions.  The Delegation requested more information for reasoning of the 
proposal in addition to what had already been presented and discussed during the  
22nd session of the SCP.  The Delegation expressed its interest in having a more 
comprehensive explanation of the topics listed in paragraph 8 of document SCP/24/3, and 
their relation to the criteria of inventive step.  The Delegation expressed its view that a more 
precise and well defined objective of the proposal would be beneficial to the work of the 
Committee on the matter.  The Delegation further expressed its readiness to discuss the 
details of the study with the Delegation of Spain and all other proponents.  Pointing out that 
the TRIPS Agreement did not define inventive step or the person skilled in the art, among all 
the matters related to substantive criteria, the Delegation stated that the reasoning behind 
negotiators was to provide sufficient flexibility for Members to define those requirements, 
depending for instance on the technical development or the policy objectives of each country.  
The Delegation remarked that as stated earlier by the Delegation of the United States of 
America and Canada, one-size-fits-all was contrary to the spirit of the Development Agenda 
recommendations and not in the best interest of the members of the Committee.  In its 
opinion, the discussions in WIPO confirmed that vision and that harmonized multilateral 
criteria for substantive patent examination were inadequate for efficient implementation of the 
patent law.  The Delegation explained that different countries had different national high level 
goals, which were affected by many factors including national industry policies and the 
capacity of Member States to absorb technology.  The Delegation expressed its opinion that 
a common definition of substantive patentability criteria would reduce policy space and thus 
would affect the capacity of Member States.  The Delegation concluded that the protection of 
IP should be in a manner supportive of socio-economic development, economic growth, 
public health, food safety and education, and that it should be looked at within the framework 
of each country.  The Delegation stated, that the SCP should maintain such view when 
considering the matter.  
 
85. The Delegation of Australia thanked the Delegation of Spain for the proposal on 
conducting additional studies on assessment of inventive step.  The Delegation considered 
that such information would be highly useful, and accordingly supported the proposal.  
 
86. The Delegation of Switzerland thanked the Secretariat for preparing the Committee and 
the session.  The Delegation expressed its support for the work on technical topics and 
proposals, as they were within the WIPO mandate.  The Delegation thanked the Delegations 
of Mexico and the United States of America for their presentations on the work sharing 
initiatives.  The Delegation also thanked all the delegates who had shared their work on 
quality management systems.  The Delegation expressed its support to the quality 
management proposal made by the Delegation of the United States of America.  The 
Delegation believed that it made sense to have more information on how other offices were 
dealing with those important questions.  The Delegation also thanked the Delegation of 
Spain for its proposal, and considered it a very interesting and important proposal on 
inventive step, which was the core of the patent system and the patentability criteria.  The 
Delegation, therefore, supported the proposal of Spain as it stood, and expressed its wish to 
have further discussions and exchanges on the assessment of inventive step.  In order to 
assist the delegations in the room, the Delegation was of the view that it would be also useful 
to have a common understanding on the definition of patent quality.  The Delegation, 
therefore, considered that the questionnaire proposed by the Delegations of the 
United Kingdom, Denmark and Canada would be helpful to reach such common 
understanding.  



SCP/24/6 
page 39 

 
 

 
87. The Delegation of France thanked the Secretariat for preparing and making available 
the documents.  The Delegation expressed its support for the proposal presented by the 
Delegation of Spain on inventive step, and expressed its commitment to participate in that 
study. 
 
88. The Delegation of Romania thanked the Delegation of Spain for its proposal to conduct 
a study on the most difficult and complex tasks in patent practice.  The Delegation expressed 
its support for the proposal, which would be extremely useful for the office's work.  The 
Delegation stated that it was prepared to participate in sharing sessions with practical 
examples.   
 
89. The Representative of Innovation Insight stated that quality of patents was a critical 
topic for all IP offices, IP holders, and anyone who would face the patents of others in the 
marketplace.  The Representative further stated that poor quality patents created uncertainty, 
setting back efforts to invest in developing new solutions.  The Representative remarked that 
innovators did not want poor quality patents.  The Representative expressed its support for 
further work on inventive step and on quality management systems.  In her opinion, those 
were precisely the types of technical exchanges the SCP was meant to host, so that offices 
could learn from each other and improve their own practices.  The Representative concluded 
that to that end, it was interesting to hear about the different initiatives on the ground to 
improve quality, such as CADOPAT. 
 
90. The Representative of ICC noted that the ICC membership included not only holders of 
intellectual property rights but also third parties affected by others' intellectual property rights.  
He remarked that such aspect was taken into account in ICC's positions and papers, also in 
the field of patents.  The Representative expressed its support to a patent system that should 
ensure that society as a whole benefited from it.  In regard to the topic of inventive step, the 
Representative pointed out that ICC had prepared a paper on “Inventive step criterion for 
patenting”, copies of which were made available outside of the room, as well as on the ICC 
website.  He explained that the study discussed among other things definitions of inventive 
step or non-obviousness, the principles for assessment of inventive step and provided a 
couple of case studies.  The Representative drew the attention of the Committee to two 
aspects of the paper:  (i) the principles of evaluation of inventive step should not depend on 
the subject matter involved and the same basic rules should be applied irrespective of the 
field of the invention;  and (ii) neither the legal requirements for inventive step nor any other 
basic criteria made any distinction between different levels of invention, for example, 
between "incremental" and "radical" or "breakthrough" inventions.  The Representative 
emphasized that any claim should be judged against the same basic principles of inventive 
step assessment. 
 
91. The Representative of AIPPI noted that AIPPI was the world's leading International 
non-governmental Organization dedicated to the development and improvement of legal 
rights for protection of intellectual property.  The Representative further explained that AIPPI 
had been created more than 100 years ago and that it had over 9,000 members in more than 
100 countries around the world at present.  The Representative remarked that the members 
of AIPPI came both from developing and developed countries and represented a broad 
spectrum of professionals interested in the field of intellectual property, including lawyers, 
patent attorneys, patent agents, trademark agents, judges, scientists, engineers, academics 
as well as corporations.  The Representative pointed out that the substantive work of AIPPI 
was focused on the study of issues of topical concern in the IP world and adoption of 
resolutions by AIPPI by consensus.  The Representative stated that to date, AIPPI had 
passed over 700 resolutions, many of them related to patents and directly relevant to the 
agenda of the Committee.  The Representative further stated that resolutions in AIPPI were 
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developed based on extensive studies conducted at the national and regional levels by AIPPI 
members that were experts in the field in question.  She underlined that the depth of the 
studies as well as the great diversity among the members and the countries represented in 
AIPPI enabled it to prepare resolutions with appropriate balance on the views of various 
stakeholders, including those in the developed as well as developing countries.  The 
Representative pointed out that the reports of the national and regional studies as well as the 
final resolutions were available for public access at the AIPPI website at:  www.aippi.org.  As 
to the substantive question on the agenda, the Representative expressed its support for the 
views presented by various delegations that the quality of patents was as an essential factor 
in the functioning of the intellectual property system.  The Representative noted that AIPPI 
had considered that topic and had studied its various aspects relating to assessment of 
inventive step over the years.  The Representative stated that among the most recent work 
by AIPPI in that area, there were studies on the criteria of non-obviousness, the use of the 
concept of the person skilled in the art in the context of inventive step requirement, as well as 
the inventive step requirement in relation to selection inventions.  The Representative further 
stated that in the interest of time, she refrained from paraphrasing the above mentioned 
resolutions and instead, encouraged the members to explore the AIPPI resolutions and 
reports of the underlying studies.  Finally, the Representative thanked the Committee, its 
members and the Secretariat on the continued efforts on the development of the regimes 
around the protection of intellectual property rights, and remarked that AIPPI stood ready and 
available to support the Committee in moving forward with its work.  
 
92. The Delegation of Singapore thanked the Delegation of the United States of America 
for sharing information on initiatives within the office, and expressed the interest of its Office 
in ensuring that unmeritorious patents should not be allowed into the system.  The 
Delegation believed that the validity of patents was the key aspect of patent quality.  The 
Delegation noted that as part of its quality management framework, quality should be 
governed by the consistency of decisions issued by examiners as well as the timeliness of 
office actions.  The Delegation, therefore, supported the proposal made by the Delegation of 
the United States of America, requesting the Secretariat to issue a survey or questionnaire to 
patent offices so that Member States could learn from each other’s practices.  The 
Delegation also expressed its support to the proposal made by the Delegation of Spain for 
conducting a study on the requirement of inventive step.  In that regard, the Delegation 
agreed that such a study should not be a step towards the harmonization of patent laws, but 
a means to sharing Member States’ practices within the Committee.   
 
93. The Representative of APAA explained that APPA, a non-governmental organization 
dedicated to enhancing the intellectual property system, comprised patent professionals in 
18 local recognized groups in Asia and the ASEAN region.  The Representative stated that a 
study related to inventive step or non-obviousness determination, was conducted in 2012 
and 2013.  In that regard, the Representative explained that in the first year, it had provided a 
hypothetical case with two claims and had collected answers from APAA members on their 
assessment of the inventive step or non-obviousness regarding those claims.  The 
Representative remarked that the answers had shown substantial differences in the 
outcomes and reasoning behind the various responses from the different jurisdictions.  The 
Representative further explained that in the second year, in order to understand more about 
the differences among jurisdictions, it had distributed a questionnaire, including general 
questions on statistics of the inventive step or non-obviousness determinations and the 
specific questions on the practical evaluation of the inventive step or non-obviousness such 
as the level of a person skilled in art, combination of prior arts, teaching away, secondary 
indicia and hindsight approach.  The Representative underlined that APAA had been able to 
improve understanding of different practices in evaluating inventive step in member countries 
and to expand the knowledge of the requirement of inventive step among its LDC members.  
APAA agreed that determination of inventive step was one of the most important factors to 
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enhance quality of patents, and therefore the Representative strongly supported the 
independent study on the concept of inventive step as proposed by the Delegation of Spain 
in order to improve the understanding of the different practices on inventive step assessment 
in different jurisdictions. 
 
94. The Representative of TWN stated that it was very important to have a high level of 
patentability criteria which could reduce the burden of processing patent applications in many 
patent offices.  The Representative further stated that at the same time, it was important that 
those studies should not lead to harmonization of patentability criteria.  He remarked that a 
study should be factual, and at the same time it was important that the concept of inventive 
step did not exist in a vacuum, i.e. it should be informed by the socio-economic and 
development factors of various jurisdictions.  The Representative stated that since there 
were different tests which were applied to assess the inventive steps and which were 
applicable to different technologies, it was important that the inventive step studies should 
focus on various technologies rather than to have a macro view on inventive step.  In that 
regard, the Representative welcomed the proposal made by the Delegation of Spain, but 
added that a study on inventive step related to chemical inventions should cover polymorphs, 
metabolites, particle sizes, isomers and mixer of isomers and the last derivatives.  The 
Representative concluded that the idea should be to perform a study very specific to some of 
those claims, so that Members are informed of what kind of practices existed, and that 
various patent offices could then pick and choose as per their development needs.   
 
95. The Representative of JPAA stated that the discussion on inventive step was very 
useful and beneficial for the SCP.  The Representative further stated that inventive step was 
the most important and complicated requirement of patentability.  The Representative 
therefore, concluded that JPAA fully supported the proposal made by the Delegation of 
Spain. 
 
 
AGENDA ITEM 7:  PATENTS AND HEALTH  
 
96. Discussions were based on documents SCP/16/7, SCP/16/7 Corr. and SCP/17/11.  
 
97. The Secretariat listed the past activities performed on the issue of patent and health.  
 
98. The Delegation of Greece, speaking on behalf of Group B, reiterated that both 
innovation and access were equally important in the relationship between patents and health, 
while patents were more strongly linked with innovation.  The Delegation stated that in the 
whole picture of research and development in the field of pharmaceuticals, obviously, the 
incentive from patent protection was critical for research and development (R&D), but patent 
incentives were not the only factor to consider.  The Delegation remarked that for example, a 
small market was disincentive for marketing products and R&D for pharmaceutical 
compounds having a very small market might require additional incentives.  The Delegation 
believed that it was important to focus not only on a specific part but to keep in mind the 
whole context.  In that regard, the Delegation stated that the whole context had to be kept in 
mind also for the future work of the Committee.  The Delegation further stated that in the 
discussion of facilitating access to generic and patented medicines, Group B was interested 
in better understanding why unpatented medicines did not reach the intended patients.  The 
Delegation considered that the availability of safe and effective medicines was a 
multi-facetted problem which impinged on many areas of law, national policy, physical 
infrastructure, social education and economic factors, to name only a few.  The Delegation 
recalled that according to what was noted in the publication of the WHO, WTO, WIPO under 
the trilateral cooperation, “Public Health, Intellectual Property and Trade: Promoting Access 
to Medical Technologies and Innovation”, the lack of access to medical technologies was 
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rarely due to a single isolated factor.  The Delegation, therefore stated that Group B 
welcomed the seminar that has been held during the previous session under the agenda 
item on patents and health, during which the speakers had mentioned that patents had not 
been the only barrier.  The Delegation stated that while the SCP would not be expected to 
take action on non-patent issues which were not within its mandate, it would benefit from an 
understanding of where its action fit within the broader range of factors influencing access to 
medicines.  The Delegation explained that, as stated in the last session, work sharing could 
make more sense in that technical field because of more divergence of prior art and other 
information which perspective offices could access.  The Delegation considered that a study 
by the Secretariat focusing on the differences of information available to the offices and how 
to overcome those differences in the field of medical technology through work sharing, was 
also a possible way forward under the agenda item, taking into account the expertise which 
the Committee should have.  The Delegation further expressed its belief that the current 
international framework gave countries the policies space to impose new patentability criteria 
or require information beyond the current disclosure requirement that one of ordinary skill in 
the art could make and use the invention.  The Delegation pointed out that as shown in 
document SCP/21/9, an INN was often only assigned years after a patent application was 
filed and sometimes granted, and thus in many instances, could not form part of the original 
disclosure of innovative drug applications.  The Delegation stated that Group B welcomed 
the newly launched PATENTSCOPE project to improve the searchability of international 
published patent applications through nonproprietary names, and believed that investment in 
those technologies was the most efficient way forward.  The Delegation finally stated that in 
that specific field, exploiting the expertise of the Committee could compliment the general 
discussion at the CDIP, avoiding duplication of work with other Committees. 
 
99. The Delegation of the Netherlands, speaking on behalf of the European Union and its 
Member States, stated that the topic of patents and health was of great importance and 
interest to its group.  Although it recognized and supported the numerous public health 
challenges faced by developing and least developed countries, such as those related to 
HIV/AIDS and malaria, the Delegation remarked that IPR flexibilities and widespread use of 
compulsory licensing were not the single solution for such problem.  The Delegation 
considered that the lack of patent protection could, in fact, be one of the factors that 
prevented medicines reaching the neediest patients in developing countries.  The Delegation 
pointed out that new drugs were more likely to be launched in a country where patent 
protection was strong.  The Delegation also considered that many other factors besides 
patents directly affected the availability of medicines, as described in the trilateral study by 
the WTO, WHO and WIPO on access to medicines, published in 2012, "lack of access to 
medical technologies is rarely due entirely to a single determinant."  In its view, there were 
many factors that affected access but were not related to intellectual property, such as lack 
of access to quality health care, poor infrastructure, lack of distribution in supply claims, lack 
of quality control, possible abuse in setting of prices, and the financial sustainability of 
national health systems.  The Delegation expressed its hope that the outcome of the UN 
High Level Panel on Access to Medicine would contribute to clarify the barriers affecting 
access to essential medicines.  The Delegation emphasized that any further work in the area 
of patents and health should reflect a balanced approach, taking into account the various 
interfaces and factors of relevance to patents and health, and drawing, for instance, 
inspiration from a proposal by the Delegation of the United States of America (document 
SCP/17/11). 
 
100. The Delegation of Latvia, speaking on behalf of the CEBS group, recalled the 
importance given to the question by the members of its Group.  The Delegation believed that 
the issue was a very complex one, and there was a need for a holistic approach in order to 
resolve the issues of access to medicines.  The Delegation considered duplication with the 
work of the other international organizations on that topic should be avoided.  The Delegation 
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expressed its belief that the proposal elaborated by the Delegation of the United States of 
America (document SCP/17/11) would be a way forward under the agenda item on patents 
and health.  
 
101. The Delegation of Brazil stated that providing access to essential and lifesaving 
medicines at affordable prices was the goal of all countries and the necessary step for the 
achievement of the United Nations’ Sustainable Development Goals.  The Delegation 
pointed out that illustrative of that position was its Target 3.8, urging members to take 
measures that assured “access to affordable medicines and vaccines".  The Delegation 
further noted that Target 3.8 requested the countries to provide access to affordable 
essential medicine and vaccines and to “use to the full provisions in the TRIPS Agreement 
regarding flexibilities to protect public health, and in particular provide access to medicines 
for all”.  The Delegation considered that WIPO, as a specialized agency of the  
United Nations, had much to contribute to that debate and should not evade itself from it.  
Furthermore, the Delegation stated that the discussion held in other Geneva fora, had 
pointed the fact that current mechanisms for pharmaceutical research were not aligning to 
the needs of many countries, particularly in developing countries that faced challenges, such 
as neglecting diseases.  In its view, solid, creative and sound actions from policymakers 
were required in order to ensure the provision of adequate health care to the population.  The 
Delegation stressed that almost 15 years after the Doha Declaration on the TRIPS 
Agreement and Public Health, it was for the SCP to further explore the issue in order to 
overcome the obstacles Members still faced.  The Delegation considered that the 
relationship between the patent system and health brought a clear picture of inherent  
trade-off in intellectual property, namely, governments offered the incentive for innovation, 
while controlling eventual negative effects on competition and ensuring adequate balance 
between the rights granted and access to the products.  In its opinion, it was a central issue 
to be discussed by Members considering the wide and complex issues that the governments 
had to guarantee its effectiveness.  The Delegation considered that it was a matter of interest 
for countries from every region and every level of development.  The Delegation stated that 
the subject could be better framed through the approval of the African Group and the DAG 
proposal as stated in document SCP/16/7, which, in its view contained a balanced work 
program that would enable exploration of such a complex subject.  The Delegation recalled 
that as mentioned by Group B and the European Union and its Member States, patents were 
one of many barriers to access to medicines.  The Delegation reiterated that it urged the 
adoption of the aforementioned proposal in order to expedite the work in that matter. 
 
102. The Delegation of Pakistan stated that patents and health was a topic of great 
importance to all countries.  The Delegation further stated that the Sustainable Development 
Goals had recognized and affirmed the importance of public health, enjoyment of which was 
a recognized basic human right.  The Delegation pointed out that the UN Secretary-General's 
High Level Panel on Access to Medicines sought policy coherence and was an important 
step in the right direction.  In its view the right to health was denied to large populations both 
in developed and developing countries, because of lack of affordable medicines.  The 
Delegation considered that the SCP was the appropriate forum for sharing experiences on 
the use of health-related patent flexibilities and the challenges to their use.  The Delegation 
stated that there was a need to analyze specific challenges to availability of medicines 
arising from the patent system in developing countries and LDCs.  The Delegation 
questioned the impact, if any, of the patent systems as a facilitator of innovation on 
medicines for diseases spread predominately in developing countries, and whether the 
patent system had facilitated transfer of technology and local manufacturing of medicines in 
developing countries and LDCs.  The Delegation looked forward to the revised African Group 
proposal and a work program that addressed that important issue.   
 
103. The Delegation of Iran (Islamic Republic of) stated that the issue of patents and health 
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and having access to essential medicines with affordable price was an important issue for all 
Member States, in particular for developing countries.  The Delegation further stated that 
there was a significant international focus on the role of patents in public health, specifically a 
persistent lack of access to health technologies, which included the lack of access to 
medicines in developing and least developed countries.  The Delegation drew the attention of 
the Committee to the fact that the Resolution on Political Declaration on HIV and AIDS had 
been adopted by the UN General Assembly in June 2016.  The Delegation remarked that the 
subject was also under discussion by the Human Rights Council, and two resolutions on 
promoting the right of everyone to enjoyment of highest attainable standard of physical and 
mental health, through enhancing capacity building in public health and access to medicines 
in the context of the right of everyone to the enjoyment of the highest attainable standard of 
physical and mental health had been tabled for adoption.  The Delegation, therefore, 
considered that the need to prioritize public health interest in pharmaceutical and health 
policies existed for all.  In its opinion, the aim of the inclusion of that item in the work of the 
Committee was to recognize the practical ways to respond to the challenges caused as a 
result of the patent system in the field of health.  The Delegation stated that the full use of 
flexibilities accorded under international agreements and ineffectiveness of such use, among 
other issues, should be addressed in the SCP.  Therefore, the Delegation expressed its 
belief that any work program on health and patents should be balanced and based on a 
long-term approach.  The Delegation considered that the work program of the SCP should 
provide the possibility of analyzing the potential impediments and obstacles created by the 
system in accessing medicines, such as the legal and structural impediments and capacity 
constraints that developing countries and LDCs had been facing in making full use of 
flexibilities and how those constraints could be removed.  The Delegation expressed its 
support to the joint proposal of the African Group and the DAG contained in document 
SCP/16/7.  The Delegation remarked that the proposal covered a work program which would 
seek to enhance the capacities of Member States, in particular in developing countries and 
LDCs, to adapt their patent regimes to make full use of flexibilities enabled in the 
international patent system in order to promote public policy priorities related to public health 
and to take full advantage of the international patent system to promote their policies on 
public health.   
 
104. The Delegation of China noted the importance of the patent system and stated that 
while the patent system served to encourage innovation, it should also protect public 
interests.  The Delegation remarked that it was necessary to craft a pragmatic and specific 
SCP work program so that discussions on patents and health could move forward.  The 
Delegation considered that all parties and all stakeholders needed to understand better what 
was meant particularly with a reference to flexibility in relation to patents and health, and 
what kind of flexibilities could be afforded by the relevant treaties.  The Delegation stated 
that, such approach would allow countries to improve their legislation and practices for public 
health and would also appropriately protect public interests when with respect to public 
health and access to medicines.   
 
105. The Delegation of India stated that the public health was of paramount importance to 
developing countries and least developing countries.  The Delegation expressed its concern 
about the issues relating to public health, and stated that any scientific and technological 
developments should reach all the mankind, irrespective of geographical boundaries.  The 
Delegation further stated that at the same time, innovators also should be benefitted from the 
effective patent protection.  The Delegation considered that necessary efforts should be 
taken for the availability and affordability of medicines to the neediest, but the patent system 
should not be a barrier for reaching medicines.  The Delegation remarked that the system 
should strike a balance between the interest of innovators and public health interest.  In its 
opinion, it was one of the foremost responsibilities of the patent system to ensure the 
accessibility of medicines to the public at affordable prices.  The Delegation pointed out that, 
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even though many other factors affected the availability and affordability of medicines, patent 
protection was also directly affecting the developing countries and LDCs.  The Delegation 
stated that it fully supported the proposal submitted by the Delegation of South Africa on 
behalf of the African Group and the DAG on patents and health to work out the balance 
between patent rights and caring for the public health by way of restricting patentee’s rights 
so that their pharmaceutical products would be sold at an affordable price.  The Delegation 
reiterated its stand on the inclusion of INN in a patent specification, which in its view, would 
facilitate grant of quality patents.  The Delegation considered that while the term of patents 
according to the TRIPS Agreement was 20 years, in reality, by filing second level 
applications, the life of pharmaceutical ingredients in almost all cases was more than that 
term mandated in the TRIPS Agreement by filing second level applications.  The Delegation, 
therefore, emphasized the importance of disclosing INN in patent applications.  Noting that 
INN was a chemical name given by the WHO for a single, well-defined substance, but not for 
mixtures of substances, herbal substances or for homoeopathic products, the Delegation 
stated that during substantial examination, an examiner could easily access the details such 
as IUPAC name, structural formula, molecular formula, Chemical Abstract Service (CAS) 
number, therapeutic use and pharmacological action of the molecule, if INN was known.  The 
Delegation pointed out that, as a result, granting a patent for the molecule with trivial 
modifications could be minimized to some extent.  Therefore, the Delegation emphasized 
that the Secretariat should conduct a feasibility study for inclusion of INN in a patent 
specification, if the INN was known.  In addition, the Delegation considered that the Markush 
type of claim was generally found in pharmaceutical and biotechnology-related inventions.  In 
that regard, the Delegation stated that a group of several compounds was taking shelter 
under a single Markush claim, which would be later filed as a separate application so that the 
term of the patent was legitimately extended.  In its view, even though the molecules were 
disclosed in the first application, it was still difficult for the examiners in the well-established 
patent offices to distinguish the molecules from Markush structure.  As a result, the 
Delegation continued, the molecules disclosed in the Markush claim enjoyed the monopoly 
beyond the period specified in the TRIPS Agreement.  The Delegation added that having a 
good number of examiners who were familiar with the respective IPC and with all necessary 
infrastructure would not eliminate the problem of conducting a search and examination of 
patent applications with broad or speculative Markush claims.  Recalling the objective of the 
TRIPS Agreement in Article 8 and the Doha Declaration on the TRIPS Agreement and Public 
Health and their calls for empowering states to take appropriate measures to protect public 
health and nutrition, the Delegation of India reiterated its request for a study on cost and 
benefit of patenting overbroad Markush formulae.  The Delegation considered that the study 
could be broadly divided into two areas:  (i) issues of the patent law, for example, inventive 
step;  and (ii) the relationship of overbroad Markush formulae with the sufficiency of 
disclosure. The Delegation noted that such study would fall under the scope of not only the 
quality of patents but also other areas which the Committee was presently pursuing, namely, 
patents and health and transfer of technology vis-a-vis sufficiency of disclosure. 
 
106. The Delegation of South Africa, speaking on behalf of the African Group, stated that 
the subject of patents and health was indeed a priority area for both the African Group and 
South Africa.  The Delegation further stated that the right to health was a fundamental part of 
the human rights and was relevant to Member States, developed and developing alike.  The 
Delegation pointed out that the recent pandemic outbreaks of Ebola and Zika virus had 
showed that the disease did not respect geographical boundaries, did not distinguish 
between rich and poor and between developed and developing countries.  The Delegation 
remarked that the global community had taken note of that, and had reaffirmed the 
importance of health when it had recognized access to public health as Goal 3 of the  
2030 Agenda for Sustainable Development, which was particularly important because it 
recognized that there were unmet health needs present, both in developed and developing 
countries and significant health inequalities between and within regions themselves.  The 
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Delegation, therefore, considered that all the UN organizations had the responsibility of 
working together to help the achievement of Goal 3.  The Delegation stated that, since 
access to safe and affordable medicine remained a fundamental challenge for developing 
countries and LDCs, the Committee could play an instrumental role in the access to 
medicines and patents and health.  The Delegation stated that as it did not deny the complex 
challenges the countries faced in providing health care, Members States should limit 
themselves to the impact of IPRs, which could limit or impact the availability of medicine.   
In its view, patents constituted an incentive to the pharmaceutical industry to undertake 
research, to find new cures for existing diseases, but the issue of patent protection in the 
health industry was becoming increasingly divisive, as health concerns escalated.  The 
Delegation stated that in a recent submission to the UN High Level Panel, the WHO had 
noted that there were needs for more transparency about the patent status of essential 
medicines.  In that regard, the Delegation endeavored to address the conflict between IPR 
and the right to public health, especially when market incentives did not always match public 
health priorities.  In its opinion, governments had a constitutional and a social obligation to 
ensure access to medicines and the right to health care, and they should be encouraged to 
take proactive steps to ensure that IPRs did not prejudice or hinder the protection of public 
health.  The Delegation remarked that developing countries should be capacitated to take 
maximum advantage of the flexibilities contained within the TRIPS Agreement and ensure 
that the TRIPS flexibility related to access and promotion of medicines was incorporated into 
their national laws.  The Delegation concluded that the importance of public health was 
growing, and WIPO needed to take the lead and provide guidance on how to limit the 
negative impact of the IPR system on health and ultimately on sustainable development.  
The Delegation explained that the African Group had updated its proposal on patents and 
health and would make a formal presentation to the Committee at the later stage.   
 
107. The Delegation of Nigeria, speaking on behalf of the African Group, recalled that at the 
fifteenth session of the SCP, the African Group had made a request for the Committee to 
take up a program of work in the area of patents and health, and at the sixteenth session, 
there had been a joint proposal by the African Group and the DAG, which had been included 
in documents SCP/16/17 and 7 Corr.  The Delegation explained that the idea of that proposal 
had been to assist patent regimes in developing countries and LDCs and to make full use of 
flexibility in the patent system in order to address public health priorities.  The African Group 
was of the view that fundamental public policy priority related to the promotion and protection 
of public health was the affordable access to healthcare and medicines internationally.  The 
Delegation stated that the African Group had submitted a proposal the previous day, which 
updated the proposal made in 2011 as contained in document SCP/16/17.  The Delegation 
stated that, for the African Group, the subject of patents and health was a priority and the call 
for a current policy on public health needs had been made at different international fora.  The 
Delegation noted that the relationship between patents and public health was an issue of 
global concern among divergent countries, particularly in relation to the needs of developing 
and least developed countries.  The Delegation recalled that while all types of technologies 
had been patentable since the conclusion of the TRIPS Agreement, prior to that Agreement, 
many countries had not offered patents for pharmaceutical products, which had been largely 
developed in the second half of the last century.  The Delegation observed that the 
consequences and the problems had been quickly seen with respect to the HIV virus, almost 
immediately after the adoption of the TRIPS Agreement in 1994.  The Delegation further 
recalled the threats that many developing countries had faced when they had tried to take 
necessary steps to respond to the public concerns, which had led to the modification of the 
TRIPS Agreement that had established a system for production and distribution of drugs in 
the global South.  Also the Doha Declaration, the Delegation continued, allowed the 
enactment of limitations to patent rights for public health, as recognized by the flexibilities 
and use of compulsory licenses.  In light of that history and the ongoing circumstances 
including the cost of medicines in developing and least developed countries, the Delegation 
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believed that the SCP, WIPO and its Member States could not afford to be silent on that very 
important issue.  The Delegation explained that, in that regard, the African Group had made 
an updated proposal based on the three elements that had been contained in the previous 
proposal made by the African Group and the DAG.  The three areas were:  (i) the elaboration 
of studies to be commissioned by the WIPO Secretariat, following consultations with Member 
States at SCP, from renown independent experts;  (ii) information exchange among Member 
States and from leading experts in the field;  and (iii) provision of technical assistance to 
Member States, and particularly developing countries and LDCs, in relevant areas, and 
building upon work undertaken in the first two elements of the work program.  The Delegation 
stated that, while it did not wish to go into too much details of the context provided in the 
updated proposal, it would point out the ongoing work of the WHO and the WHO's 
Consultative Expert Working Group on Research and Development:  Financing and 
Coordination (CEWG).  The Delegation referred to the threat of Anti-Microbial Resistance 
(AMR), and noted that its updated proposal contained that issue in the first element of the 
studies.  The Delegation specified that the first study put forward was an examination of 
regulatory and other incentives that could spur motivation without promoting overuse of 
antibiotics, including non-patent incentives to drive drug committees to invest in AMR 
research, including consideration of a “pay or play” levy on the pharmaceutical sector which 
would require companies to either pay the levy or invest in R&D that was deemed useful for 
AMR.  The Delegation continued that the WHO and other international and government 
initiatives had joined their efforts to tackle that new area of AMR and to mitigate the threat 
that it posed to public health for patients all over the world, particularly in developing and 
least developed countries that were more vulnerable to accessing medicines, vulnerable to 
costs, funding, to innovate for themselves and vulnerable to receiving technology transfer to 
meet their health needs.  The Delegation recalled the studies, reports and recommendations 
contained in the WHO CEWG the Global Action Plan on Anti-Microbial Resistance (GAP) as 
well as a recent review issued by the UK government led by Mr.O'Neal identifying that the 
AMR had been causing millions of deaths and despite efforts and investment in research 
funding, if new initiatives and policies were not developed, that would overtake the cost of 
debt by 2050.  The Delegation was of the view that the Committee could share ideas on 
different initiatives and models in order to mitigate such concern and to respond to the needs 
of patients all over the world.  The Delegation explained that it looked at the ideas such as 
tax credits and models that incentivized research and funding to provide more significant 
social support for diseases.  The Delegation further noted that it also thought about the idea 
of research funding by costs of medicines, since investment in R&D was capital intensive in a 
scenario where a pharmaceutical company was aiming to recoup costs as well as profit 
margins through the high costs of medicines.  The African Group considered that the 
Committee could discuss and look into those areas related to access to medicines for 
developing and least developed countries.  The Delegation further explained that another 
study proposed was an assessment on possible adjustments to the patent system to 
encourage innovation in healthcare technologies related to reducing AMR, including 
improved diagnostics to better pinpoint infection and antibiotic treatment in humans, and to 
reduce antibiotic use in agriculture.  The Delegation continued that such an exercise could 
include an assessment of the de-linkage principle related to research funding and drug price.  
The Delegation noted that one of the underlying causes of AMR was overuse of antibiotics 
and there had been worldwide calls to reduce its use for plants and animals.  The Delegation 
stated that the fact that antibiotics were cheaper made it more accessible for patients who 
might not necessarily need them in developing and least developed countries.  It also 
observed that there were reports that made a reference to the excessive use of antibiotics in 
the developed world, and that while it solved certain health concerns, it also had negative 
impacts on human beings.  In addition, the Delegation stated that the African Group further 
made a proposal to study the relationship between patent systems and challenges related to 
the availability of medicines in developing and least-developed countries, including fostering 
of the requisite technology transfer to facilitate access to the affordable medicines in 
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developing and least developed countries.  Furthermore, the Delegation explained that the 
African Group proposed that the SCP commission a study on the law and practices with 
regard to compulsory license and government use licenses in WIPO Member States, which 
would provide detailed information, for example, the Member States that had issued or that 
had attempted to issue compulsory and government use licenses, the details of the license 
used, the challenges faced and the impact on the public health.  In its view, those studies 
would provide a good basis for continuing discussions in that field.  The Delegation proposed 
that those studies lead to information exchanges and then to a follow-up technical assistance 
work program.  The Delegation further stated that one of the points in the updated African 
Group proposal included “an analysis of the interface of competition law and patent rights in 
the context of pharmaceuticals in different countries, including a compilation of statutory and 
case law on anti-competition grounds for compulsory license on pharmaceuticals.  
Experiences from countries where the intersection of competition law and patent law had 
been used to facilitate access to medicines should be documented.”  The Delegation further 
explained that the competition law prohibited the abuse of patent rights and regulated related 
issues, such as the overpricing of drugs, the manipulation and monopolization of the market 
by patent owners for their benefit without taking into consideration the social and health 
impact on the users or beneficiaries.  In the view of the African Group, the competition law 
policed the use of patent rights.  The Delegation recalled the South African experience when 
South Africa had faced outrage from developed countries when it had taken necessary steps 
to mitigate its exploding public health concerns.  The Delegation further noted that the 
African Group's proposal included a study and evaluation of the law and practices of WIPO 
Member States with regard to voluntary licenses and the feasibility of a globally accessible 
license database for compulsory and voluntary licenses.  In its view, those two proposals 
would promote transparency and disclosure in the system, and would facilitate access to 
data of companies that had issued licenses in order to get a sense of what licenses had been 
concluded, what were available and what would be the best model to use, especially for 
LDCs and developing countries.  The Delegation moved on to the explanation of the second 
element of its proposal, which was on information exchange.  The first proposal in the 
second element was to appoint a balanced Working Group or Task Force to study and 
synthesize the reports and recommendations from the United Nations High Level Panel on 
Access to Medicines and commitments in the WHO Global Action Plan on AMR in relation to 
the patent system and to consider how the SCP could contribute to advancing the innovation 
and health-related Sustainable Development Goals (SDGs), specifically goal three.  The 
second proposal was a half-day information exchange session during SCP/26, where the 
invitation would be sent to the UN Special Rapporteur on the Right to Health to present the 
report of the Human Rights Council on IPRs and Access to Medicines.  The African Group 
requested that the WHO be also invited in order to present the CEWG and GAP report as 
well as co-Chairs of the UN High Level Panel to share their views on the High Level Panel’s 
objectives and findings.  In addition, the African Group proposed that the SCP organize a 
technical workshop on state practice involving the compulsory and voluntary licensing of 
medical technologies, including the application of Articles 30, 31 and 44 of the TRIPS 
Agreement, and further proposed periodic information exchange on the margins of the SCP, 
involving leading experts, on identified development-oriented issues related to patents and 
health.  Moreover, the African Group proposed that WIPO develop, in consultation with 
Member States and the support of the WHO, an International Patent Register for essential 
medicines to facilitate the determination of the patent status of a medicine internationally, 
including those for communicable and non-communicable diseases.  The Delegation noted 
that since there was no efficient way to determine the patent status of medicines, including 
those on the WHO Model List of Essential Medicines, such lack of transparency in the patent 
status of essential medicines and other medicines negatively affected efforts of governments 
and procurement agencies to negotiate terms and conditions of access to medicines.  In the 
opinion of the Delegation, that was one area that would facilitate the transparency, 
dissemination of information and knowledge and having access to knowledge on what was 
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available, where it was available, what it costed under what terms etc.  The Delegation 
considered that it allowed the information seekers to make the best choice in their given 
circumstances, for instance, if a Health Minister wanted to buy drugs or sell drugs, it could 
provide useful information for his/her engagements.  Finally, on elements related to 
information exchange, the African Group proposed development of an international license 
registry for licensed medicines to facilitate access to medicines internationally, which would 
provide abundance of information and transparency in the international patent system.  In its 
view, it would be helpful to have a registry of licenses so that people knew about what drugs 
were licensed.  The third element of the proposal put forward by the African Group was on 
technical assistance, which should have a synergy with the previous two elements, and 
would be flowing from the outcome of those two elements.  In the third element, the first 
proposal of the African Group was to hold a series of workshops on negotiating and drafting 
license agreements for generic manufacturers, taking due cognizance of flexibilities in the 
international patent system.  The second proposal was to have a development-oriented 
guide for the issuance of compulsory licenses on medical patents, based on successful case 
studies.  Thirdly, periodic workshops to facilitate more rigorous interpretation and application 
of patentability criteria by patent examiners with regard to patent applications covering health 
technologies in developing countries and LDCs, was proposed.  Finally, the fourth proposal 
was to develop a technical assistance module that would explicitly demonstrate the 
differences between compulsory licenses that were granted under Part II of the TRIPS 
Agreement concerning patent rights and those granted under Part III of the Agreement 
concerning the remedies for infringement of those rights.  The Delegation noted that a 
module would explain both approaches, and focus on the flexibilities afforded to both 
systems, noting that under the structure of the TRIPS Agreement, Article 44 compulsory 
licenses were not subject to restrictions that existed for Articles 30 and 31 of the Agreement.  
The Delegation took note that its proposal had been communicated to Member States the 
day before, and there might have been not enough time to read through and make informed 
decisions or positions.  The Delegation, however, welcomed Member States to reflect well on 
the proposal that had been put forward.  As a backdrop, the Delegation highlighted the global 
health concerns and the rise of epidemics and pandemics, such as the Ebola that had 
ravaged West Africa, and more recently the Zika virus causing a level of mayhem in the 
Americas and Caribbean and the increasing threat of AMR on global health.  In examining 
the African Group proposal, the Delegation also urged other Member States to consider the 
SDGs, which was a commitment by all countries in the world under the UN system to provide 
access to health, medicines and medical technologies, especially in developing and least 
developed countries. 
 
108. The Delegation of the Russian Federation thanked the Delegation of Nigeria on behalf 
of the African Group for the presentation of its proposal, and stated that it would express its 
views on the proposal in the subsequent session.  Noting the high level of interest in the topic 
of patents and health expressed by many delegations which had made many interesting 
proposals, the Delegation stated that the problem of access to health and medicines was a 
burning issue for many Member States, which was of vital importance of each Member State.  
The Delegation pointed out that the problem was multifaceted, because patent protection 
was closely linked to exceptions, such as compulsory licenses, and related to substantive 
issues of public law.  The Delegation stressed the importance of the studies prepared by the 
Secretariat, namely, documents SCP/21/4 and SCP/21/9.  The Delegation was of the view 
that the Committee should continue studying and exchanging views and experiences on 
those issues.  The Delegation considered that a questionnaire on the feasibility of disclosure 
of INN might assist discussing the issues in more details and preparing recommendations for 
Member States.  The Delegation further noted that patent search and examination in the field 
of pharmaceuticals were very complex and time consuming, both during the substantive 
examination stage and the opposition stage, with respect to the assessment of patentability, 
for example, inventive step, sufficiency of disclosure, industrial applicability etc.  The 
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Delegation therefore was of the opinion that studies on the assessment of patentability of 
inventions in the area of pharmaceuticals, particularly those characterized by Markush claims 
and selection inventions be continued.  The Delegation expressed its interest in exchanging 
experiences of patent offices and sharing examination practices in that area, so that in the 
future, the Committee could prepare recommendations.  In its view, it would be wise to 
prepare a compilation of recommendations based on the experiences of Member States in 
compulsory licensing, providing actual examples and jurisprudence as well as obstacles met 
by Member States in applying such exceptions and limitations. 
 
109. The Delegation of Brazil thanked the Delegation of Nigeria on behalf of the African 
Group for their efforts in developing the new proposal.  The Delegation observed that the 
topic patents and health was a very important one, therefore it had continuously been 
debated in the SCP and elsewhere in Geneva.  As the subject was linked to exceptions and 
limitations, quality of patents and transfer of technology, the Delegation was of the view that 
the African Group proposal deserved the consideration of Member States.  Noting that the 
new proposal contained many elements of the previous proposal found in document 
SCP/16/7, the Delegation expressed its belief that the proposed studies would shed light on 
the subject in the work carried out by the SCP, and would bring important elements of 
discussion, taking into account the recent developments in the area, such as the landmark 
decision of the United Nations on the SDGs and the debates being held in conjunction with 
the UN Secretary General’s High Level Panel on Access to Medicines.  The Delegation 
observed that the patent system was about stimulating innovation, and that the society 
depended on the continuous development of new medicines, as pointed out in the debates 
held in conjunction with AMR, where experts had alluded to the fact that microbes were 
developing a resistance to drugs and there was a lack of a new substance in the pipeline of 
research and innovation.  That was also a concern that had been encountered by states in 
recent outbreaks of the Ebola and the Zika virus.  The Delegation was of the view that the 
patent system needed to be an adequate instrument that ensured research and development 
of medicines and access to such medicines for raising living standards, which was a basic 
human right.  The Delegation further observed that a solid grasp of the public space allowed 
by the patent system was vital in order to enable members to understand and adapt the 
national system according to their needs.  In that light, the Delegation urged members to 
continue to work in the area of patents and health, and to develop new studies, taking into 
account the initiative of the African Group and other points raised by other delegations in the 
Committee. 
 
110. The Delegation of South Africa expressed its support for the statement made by the 
Delegation of Nigeria on behalf of the African Group.  The Delegation stated that the right to 
health was a fundamental part of human rights, which were relevant to all Member States, 
developed and developing countries alike.  In that regard, the Delegation was of the view that 
all countries had a shared responsibility to lessen the impact of the health burden and 
improve the quality of life and livelihood of people.  The Delegation stated that the African 
Group proposal on patents and health was very useful, as it provided a meaningful insight 
onto how the Member States of WIPO could assist in that critical task.  The Delegation 
explained that the proposal provided a comprehensive overview of developments in the 
health field leading up to the recent establishment of the UN High Level Panel on Access to 
Medicines, and highlighted the critical need for the global community to address challenges 
in the wake of the devastating impact of the Ebola and Zika virus.  The Delegation reiterated 
that, since public health was a shared concern, all Member States had the responsibility to 
address those challenges and to ensure that IPRs did not prejudice or hinder the protection 
of public health.  The Delegation stated that, since developing countries suffered the bulk of 
the disease burden, they should be able to take advantage of the TRIPS flexibilities to 
address the health concerns.  In its opinion, the proposal contained a wealth of suggestions 
which WIPO was most competent to address, for example, commissioning a study to 
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examine the challenges and opportunities faced by developing countries in using licenses for 
healthcare technologies:  this could include the interface between competition law and patent 
rights in the context of pharmaceuticals in different countries.  The Delegation considered 
that it would provide South Africa the opportunity to share its experiences, since South Africa 
viewed competition law as a useful tool to improve innovation, reduce prices, increase 
access and protect consumer welfare.  The Delegation noted that, in addition, obtaining 
relevant and up-to-date information from experts in the field and the provision of targeted 
technical assistance based on the outcome of the aforementioned activities would be also 
envisaged in the proposal.  The Delegation invited Member States to examine the proposal 
with the attention that it deserved so that the Committee could operationalize the elements in 
the proposal, taking into account the human right factor of the topic. 
 
111. The Delegation of Algeria aligned itself with the statement made by the Delegation of 
Nigeria on behalf of the African Group.  The Delegation considered that the subject of 
patents and health within the SCP was critical for the development and balanced use of the 
international patent system.  The Delegation, therefore, supported the updated proposal by 
the African Group and substantive discussions on patents and public health within the SCP 
in order to assist countries to make full use of the patent flexibilities in compliance with the 
international obligations and to adapt their patent laws in accordance with their public health 
needs.  In its view, it was an important principle that international commitments should not 
hinder the use of the flexibilities and safeguards provided in the international patent system. 
 
112. The Delegation of India, speaking in its national capacity, expressed its support for the 
updated proposal by the African Group, composed of three interlinked items, namely studies, 
information exchange and technical assistance.  The Delegation observed that the proposal 
appeared to be a balanced one that addressed the concerns of developing countries and 
public policy priorities related to public health.  In its opinion, the proposal would enhance the 
capacity of developing countries and LDCs to adapt patent regimes and make use of 
flexibilities related to public health.  The Delegation expressed its wish that other delegates 
would also support the proposal wholeheartedly so that the Committee would have a 
consensus on the issue. 
 
113. The Delegation of the United States of America thanked the Delegation of Nigeria on 
behalf of the African Group for its updated proposal.  The Delegation, however, clarified that 
since it had not been able to study the proposal, its statement was not directed to that 
proposal.  With respect to the earlier proposal submitted by the Delegation of South Africa on 
behalf of the African Group and the DAG, the Delegation reiterated its strong support for the 
Doha Declaration on the TRIPS Agreement and Public Health as a firm declaration, and 
stated that it respected Member States’ rights to protect public health, in particular to 
promote access to medicines for all.  In support of the vital role of the patent system in 
promoting development and creation of new and innovating life-saving medicines, the 
Delegation was of the view that a robust patent system did not prevent countries from taking 
measures to protect public health.  The Delegation, however, considered that the premise of 
the proposal in document SCP/16/7, which implied that simply making full use of patent 
flexibilities available under the international agreements would significantly improve the 
access to medicines in developing countries and LDCs, was not correct.  The Delegation 
expressed its disagreement with such a view, which overly simplified complex issues on 
patent rights, as if the flexibility were the only obstacle to drug availability.  In its opinion, the 
issue was multifaceted, and the proposal left out manufacturers, which were fundamental in 
addressing the problem of access, from the picture.  The Delegation stated that the patent 
protection system provided the incentives to pharmaceutical industries around the world to 
develop treatments and new medicines, to make them available in developing countries and 
to carry out transfer of technology that would ultimately benefit all countries.  In its view, 
without patent protection, there would be fewer new medicines, including generic medicines, 
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treatments and diagnostic tools.  A WIPO/WHO/WTO joint study “Promoting Access to 
Medical Technologies and Innovation” (Trilateral Study), published in 2012, supported the 
view that many factors beside the patent system contributed to the availability, or lack of 
availability, of medicines.  The Delegation considered that an important conclusion of that 
study was that the mere existence of IP rights on a product was neither a barrier to, nor the 
absence of IP rights guarantee of, access to that product.  Regarding the first element of the 
proposal in document SCP16/7, the Delegation noted that, since much work on that element 
had already been carried out, additional studies would duplicate the work that had already 
been done in the Committee and by the WHO and WTO.  For example, document SCP/18/5 
listed work done by WIPO, the WHO and the WTO related to patents and health, including 
studies, reports, comments, articles, technical assistance, conferences etc. and provided 
links to the various relevant documents.  The Delegation pointed out that compulsory 
licenses and exhaustion of rights had been extensively and thoroughly studied at WIPO and 
other UN organizations.  Furthermore, the SCP had had a thorough discussion on 
compulsory licenses, including country-specific experiences and practices.  The Delegation 
considered that further addressing those issues would likely be duplicative.  Regarding a 
study on Markush claims, the Delegation expressed its concern about the cost and benefit 
analysis of the admissibility of those claims.  In its opinion, such an analysis would require 
the Secretariat to determine and agree to the definitions of what are the benefits and what 
are the costs in that context.  The Delegation further noted that, even assuming that such 
determination was possible, it would be difficult to consider the interest of all parties while 
balancing the two.  Therefore, at that point, the Delegation could not support the proposed 
cost/benefit analysis proposed in document SCP/16/7. 
 
114. The Delegation of Nigeria, speaking in its national capacity, aligned itself with the 
statement made by its Delegation on behalf of the African Group and the updated proposal 
on patents and health by the African Group.  The Delegation noted that the proposal 
contained practical and actionable steps, which would enable the SCP to contribute to 
enumerating the barriers posed by the patent system to enhancing public health.  The 
Delegation expressed its commitment to working with Member States and all relevant 
stakeholders in order to advance the work of WIPO in the vital field of patents and health. 
 
115. The Delegation of Japan expressed its support for the statement made by the 
Delegation of the United States of America.  Noting that the Delegation needed more time to 
consider the new proposal, it made a general statement under the agenda item, patents and 
health.  The Delegation expressed its hope that many new medicines would be further 
developed, as there were many diseases all over the world for which no effective treatment 
existed.  It noted that since developing new medicines required a large amount of time and 
resources, certain incentives to develop new medicines through a patent system were 
necessary.  In its view, ignoring the contributions of the patent system in terms of how it 
enhanced public health would prevent medicines from being developed in the future.  The 
Delegation stated that the existing patent system was not a barrier to access to medicines 
but was a well-balanced one, and that any work should not shift that balance with greater 
flexibilities. 
 
116. The Representative of KEI stated that since the African Group and the DAG had tabled 
their proposal on patents and health in May 2011, much had happened:  the Ebola and Zika 
had made a resurgence, and governments and health systems all over the world were 
struggling to cope with the high cost of medicines for cancer, hepatitis C, HIV and rare 
diseases, as well as the challenge of growing antimicrobial resistance.  For example, on 
October 1, 2015, the Coalition for Affordable T-DM1, a group of cancer patients, doctors, and 
access to medicines advocates, had sent a letter to the Secretary of State for Health of the 
United Kingdom requesting the government to authorize the manufacture or importation of 
generic versions of the expensive breast cancer treatment T-DM1.  The Representative 
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explained that T-DM1 was used to treat late-stage breast cancer patients who were tested 
positive for a protein that caused an aggressive form of breast cancer.  The Representative 
noted that Roche held the patents on T-DM1, and charged extraordinarily high prices:  a year 
of treatment for the average patient cost £102,405, roughly 3.9 times the UK’s income per 
capita in 2014.  The Representative further noted that, on August 8, 2014, the National 
Institute for Health and Care Excellence (NICE) had decided that T-DM1 should not be made 
available on the National Health Service (NHS), citing its extraordinarily high cost.  The 
Representative explained that while NHS patients in England continued to get access to  
T-DM1 through the Cancer Drug Fund (CDF), it did not extend to patients living in Northern 
Ireland, Scotland and Wales, demonstrating the disparity in access to high-cost medicines 
that existed even within one nation.  Turning to Colombia, the Representative noted that in 
November 2014, civil society groups in Colombia had petitioned the Colombian government 
to issue a compulsory license on the expensive anti-leukemia medicine, Imatinib.  While the 
process for issuing a compulsory license was specified in the Colombian law, and the right 
was preserved through numerous well-known international trade agreements, including the 
TRIPS Agreement, the Doha Declaration on the TRIPS Agreement and Public Health, and 
the US-Colombia Free Trade Agreement, the Representative stated that there had been 
well-documented pressure on the Colombian government not to use the TRIPS flexibilities by 
the Swiss government, the pharmaceutical industry, the United States Trade Representative 
(USTR), the United States Senate Finance Committee and the United States Chamber of 
Commerce.  The Representative noted that the Minister of Health recently had taken the 
commendable step of issuing a public interest declaration, which was a prerequisite under 
the Colombian law before issuance of a compulsory license.  In terms of the Committee’s 
work program on patents and health, the Representative urged the SCP to commission a 
framework study by leading independent experts to examine the implications of international 
trade agreements on access to medicines, including norms on the evergreening of patents, 
mandatory patent extension, sui generis exclusivity, damages and the investor state dispute 
system (ISDS).  In his opinion, the study should examine the impact of patent monopolies on 
the prices of, inter alia, hepatitis C medicines and cancer medicines, and should also 
examine limitations and exceptions to remedies for infringement contained in Part III of the 
TRIPS Agreement, which was the area that was facing new challenges from the new norms 
on remedies for infringement included in the Trans-Pacific Partnership (TPP).  The 
Representative considered that if the patent system was going to survive and thrive, it would 
have to be seen as an instrument to benefit society, and not as a weapon of mass 
destruction.  In his view, reforms that moderated the abuses of the patent system would 
protect the patent system’s legitimacy and its role in promoting social welfare. 
 
117. The Representative of TWN expressed his concern about the access to patented 
medicines in developing and developed countries, since lack of access to patented 
medicines resulted in the delay of treatments to millions of people in developed and 
developing countries.  The Representative noted that the report of the 2015 Social Forum of 
the Human Rights Council documented that there were two billion women, men and children 
who did not have access to even essential medicines.  A recent study published by a WHO 
staff had reviewed prices, costs and affordability of new medicines for hepatitis C in 
30 countries and had analyzed the prices of a drug Sofosbuvir obtained from 26 developed 
countries and Brazil, India, Egypt and Mongolia.  The Representative noted that according to 
the prices available in 21 countries, the total cost of treating all patients with hepatitis C 
would be equal to at least a tenth of the current annual cost for all medicines in all of the 
countries studied, and that the total cost of treating all infected patients would be more than 
the cost of all other medicines put together.  According to the study, the Representative 
continued, patients in Poland had paid the highest price and those in India had paid the 
lowest price.  According to a health advocate, to pay the current price of the hepatitis C 
medicine, if an average Polish citizen saved every penny of income every day, the savings 
could fully discount the treatment that would begin in 2021.  In the opinion of the 
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Representative, such situation called for an urgent action from Member States and the 
Secretariat.  The Representative considered that since the lack of access to patented 
medicines was due to the cost of the highest prices of medicines emanating from the patent 
monopoly, non-action to curb that by Member States violated the international human rights 
obligations, such as right to health and right to science.  In its view, as a UN specialized 
agency, WIPO could not run away from its responsibility:  WIPO had an obligation to assist 
Member States in providing effective means to implement the SDGs.  The Representative 
noted that the Goal Three meant the TRIPS flexibilities, and that the first step was the 
recognition of the problem − the Secretariat needed to recognize that there were negative 
issues related to medicines.  The Representative was of the view that access to medicine 
should not be predicated upon the pharmaceutical companies, private initiatives or patent 
pools, but that actions ought to be taken by governments to ensure access to medicines, 
which was part of the international obligation.  The Representative reiterated that it was time 
for WIPO to take up elements suggested in the SCP/16/7 and 7 Corr., which included an 
independent experts study in consultation with SCP members on challenges and constraints 
faced by developing countries and LDCs in making full use of the public health related patent 
flexibilities in the post-grant stage.  The Representative noted that the updated proposal also 
contained the same proposal along with a few more proposals to address the issues 
regarding patents on medicines.  The Representative encouraged all Member States to 
approve the remaining elements of the proposed work program in light of the latest proposal. 
 
118. The Representative of JIPA noted that its statement was made in conjunction with the 
Japan Pharmaceutical Manufacturers Association (JPMA) comprising 72 research-oriented 
pharmaceutical companies.  The Representative was of the view that while the discussion on 
INN continued in the SCP, before discussing the feasibility of disclosure of INN in a patent 
specification, the Committee needed to discuss why laborious and costly disclosure of INN in 
the specification was useful for public health.  The Representative was not convinced why 
the disclosure of INN, instead of chemical names or CAS Registry Numbers, in the 
specification, was useful for public health.  As to the suggestion that INN be disclosed in the 
specification if it was known to the applicant at the time of filing, the Representative noted 
that it needed to be carefully examined whether imposing such an obligation on the 
applicants of pharmaceutical patent applications alone violated Article 27.1 of the TRIPS 
Agreement or not.  In his view, since INN was information which was not necessary for the 
description of the invention and the determination of the patentability of the invention, a new 
obligation to disclose INN in the specification should not be imposed on the applicants and 
applicants should be allowed to disclose chemical names, chemical structures, CAS Registry 
Numbers or INN in the specification at their discretion.  Regarding the patent system and 
access to medicine, the Representative stated that it was important for the SCP to agree that 
provision of excellent medicines to many patients in the world was a mission of the 
governments and companies in both developed and developing countries.  The 
Representative considered that, based on that agreement, the Committee should discuss the 
methods and means for accomplishing the mission after a long and careful analysis of 
causes of existing problems and the like.  In his opinion, as reported in “Medicines in 
Development”, PhRMA, 2015, the role of IP as an incentive for innovation and long-term 
access was well versed.  The Representative pointed out that pharmaceutical industry’s R&D 
had contributed to nearly every important medicine over the past century, including 
antibiotics, vaccines, HIV and HCV treatments, cancer and cardiovascular medicines, and 
that the industry had developed over 550 medicines in the last 15 years for the world’s 
emerging health needs, including oncology, cardiovascular disease, and diabetes.  In his 
opinion, the industry continued to be instrumental in exploratory research, as well as in 
translating research into patient-ready treatments, with more than 7000 medicines in 
development across all therapeutic fields.  The Representative stated that launching a new 
medicine into a country had significant costs for originator companies − to be successfully 
distributed to patients in a new country, companies must first bear the cost of conducting 
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additional clinical trials to meet local requirements, obtaining local regulatory approval, 
setting up local distribution and marketing networks, educating healthcare providers about 
the benefits of the new product, and undertaking post-marketing research and surveillance.  
He pointed out that IP rights could provide a company financing the launch of a new 
medicine in a market with the opportunity to recoup those costs before a generic competitor 
could free-ride on them.  The Representative noted that as reported in Patents, Price 
Controls and Access to New Drugs: How Policy Affects Global Market Entry (2005), a 
number of studies confirmed the importance of IP in accelerating the global diffusion of new 
medicines.  According to the Representative, that study covering a large number of 
developed and developing countries had found that stronger patent protection increased the 
speed of new drug launches in those countries.  The Representative further noted that, 
Patents and the Global Diffusion of New Drugs (2014), which had reviewed drug launch data 
comprising over 600 drugs in almost 80 countries from 1983-2002, had shown that robust 
patent protection accelerated new product launches in higher and lower income countries 
alike.  In that study, strong patent protection was defined as providing for product patents (as 
opposed to only providing for only process patents) and the duration of patent terms.  The 
Representative, therefore, was convinced that the patent system was a vehicle for 
commercialization of new technologies, and that fair patent protection of pharmaceutical 
technology would allow pharmaceutical companies to continuously carry out R&D activity of 
new drugs for patients in developing countries.  The Representative further noted that 
pharmaceutical companies in the world had been seriously working on the issue of access to 
medicines in the LDCs.  According to the Access to Medicine Index 2014 report, some 
pharmaceutical companies committed not to file or enforce patents in LDCs, or if they filed 
patent applications in LDCs, they applied licensing and/or pricing strategies.  The 
Representative explained that, for example, since a Japanese pharmaceutical company, 
Eisai had been committed to improving the affordability of its products, it had introduced the 
Strategies for Affordable Pricing for selected products in countries outside of those defined 
as high-income countries as well as the Tiered Pricing Model that involved establishing 
multiple price burden levels from full payment by the patient to free of charge in order to 
enable patients who needed the medicines to receive treatment regardless of their income 
level.  The Representative further noted that Astellas Pharma’s basic position was not to file 
or enforce patents in selected countries with significant economic challenges, considering the 
importance of improving access to health.  The Representative thus concluded that 
Japanese pharmaceutical companies, which strongly requested the operation of a proper 
patent system for protecting pharmaceutical technology in developed and developing 
countries, were currently working on the issues of access to medicines.  The Representative 
expressed his belief that the price of the medicines which were affordable to the patients was 
greatly affected by the country-specific drug price system and the medical insurance system 
of each country and the subscription rate thereof.  He, therefore, hoped that the medical 
insurance system would be improved in developing countries.  The Representative also 
noted that according to the UN and the WHO, global health and medical issues included 
research and development, human resource development, training support, education for 
prevention and emergency support.  The Representative then introduced efforts made by the 
Japanese pharmaceutical companies to provide new drugs for patients in developing 
countries:  six Japanese pharmaceutical companies, Astellas, Chugai, Daiichi Sankyo, Eisai, 
Shonogi and Takeda, participated in the Global Healthcare Innovative Technology Fund 
(GHIT), established by the Japanese pharmaceutical companies, the Japanese government 
and Bill & Melinda Gates Foundation in order to promote development of pharmaceuticals via 
global cooperation;  Takeda officially joined the WIPO Re:Search consortium on 
September 25, 2015;  Bill & Melinda Gates Foundation had awarded a $38 million grant to 
Takeda to support polio eradication in over 70 developing countries in May 2016. Takeda 
would use those funds to develop and manufacture a Sabin-strain Inactivated Poliovirus 
Vaccine (sIPV), and make at least 50 million doses per year available to Gavi-supported 
countries at an affordable price;  Astellas Pharma, which established a consortium together 
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with other pharmaceutical companies, academia, and global non-profit organizations, 
engaged in the development of a pediatric formulation of praziquantel for the treatment of 
schistosomiasis, one of the most prevalent parasitic diseases worldwide.  Astellas also 
conducted collaborative research with the National Institute of Advanced Industrial Science 
and Technology (AIST) to discover Anti-protozoan parasite drugs for the treatment of 
Chagas disease, one of the neglected tropical diseases;  Daiichi Sankyo’s subsidiary 
Kitasato Daiichi Sankyo Vaccine and the Japan International Cooperation Agency (JICA) had 
begun technical cooperation to produce the first measles-rubella combined vaccine (MR 
vaccine) in Vietnam in May 2013.  From the above, the Representative was of the opinion 
that in order to improve access to medicines in developing countries, it was necessary to 
promote research and development of medicines centering on patent systems, and to 
strengthen medical insurance systems and human resource development.  The 
Representative stated that Japanese pharmaceutical companies were honestly working on 
those issues, and were convinced that the patent system promoted public health in both 
developed and developing countries. 
 
119. The Delegation of the Netherlands, speaking on behalf of the European Union and its 
Member States, took note of the proposal on patents and health made by the African Group.  
The Delegation noted that it had not been in a position to analyze the proposal in detail and 
proposed to come back to it during the next SCP session as part of a balanced agenda.  As 
a general remark, the Delegation stated that it would continue to consider those proposals 
that fell within the WIPO mandate and within the agreed scope of the Committee in a 
constructive spirit. 
 
120. The Delegation of Greece, speaking on behalf of Group B, stated that while it took note 
of the updated African Group proposal, Group B had not had time to thoroughly consider the 
proposal.  The Delegation therefore reserved its right to make an intervention at a later 
stage. 
 
121. The Representative of MPP, referring to the statements of some delegations regarding 
the need of transparency and more information about patent status, stated that since 2011, 
MPP had been working with patent offices and other stakeholders to enhance the 
transparency of the patent status of HIV medicines in developing countries.  The 
Representative noted that the database had been launched in April 2011 with contributions 
from over 40 regional and national patent offices including data from the PATENTSCOPE 
and the WIPO Patent Register portal.  The Representative explained that it included 
information on 24 HIV medicines in 88 countries and had become a reference tool for patent 
status information on HIV medicines for public health organizations, pharmaceutical 
manufacturers, policymakers and civil society organizations.  According to the 
Representative, MPP was in the process of revamping its patent database to extend its 
scope, and would launch the new expanded database at a side event during the next WIPO 
General Assembly.  The new database, the Representative continued, would include patent 
status information of medicines for hepatitis C and tuberculosis in addition to HIV, more 
detailed patent data from over 90 developing countries, licensing data per country based 
agreements with the MPP or between patent holders and generic manufacturers, increased 
reliability of the data through automatic updates, possibility to download search results and 
improved capabilities. 
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AGENDA ITEM 8:  CONFIDENTIALITY OF COMMUNICATIONS BETWEEN CLIENTS AND 
THEIR PATENT ADVISORS 
 
122. The Delegation of Greece, speaking on behalf of Group B, observed that the 
importance of protecting communication between patent advisors and their clients had been 
extensively discussed at the SCP.  The Delegation noted that users had expressed the need 
of addressing that issue at the international level.  In its view, Committee should take a step 
forward towards a solution at the international level, such as a soft law on the patent advisor 
client privilege.  The Delegation was of the opinion that a sharing session among the 
Member States concerning the confidentiality applied to different types of patent 
professionals and to national and foreign patent advisors, such as the one which had taken 
place during the previous session of the SCP, could contribute to the discussion.  The 
Delegation stated that since the different opinions around that issue had been known, the 
Delegation suggested looking at actual problems and/or difficulties in a more objective and 
precise manner.  To reach that purpose, the Delegation was of the opinion that two studies 
could be considered by the Committee.  The first one was a study based on a 
questionnaire/survey to Member States, including elements such as (i) obstacles to expand 
the types of professionals covered by client-attorney privilege;  (ii) differences in the 
treatment between national and foreign patent advisors including the client-attorney privilege; 
and (iii) obstacles, if any, to the elimination of such differences.  The Delegation specified 
that the second study should deal with court decisions on that subject matter in Member 
States.  The Delegation considered that a collection of court cases and their analysis could 
give more visibility to the issues on that subject matter, and how those could be addressed.  
The Delegation believed that a cross-border solution to that issue was critically important for 
practitioners and their clients.  The Delegation expressed its wish that the Committee could 
respond to the voices of business community and contribute to the enabling business 
environment essential for innovation. 
 
123. The Delegation of Latvia, speaking on behalf of the CEBS Group, attached great 
importance to the continuation of work under agenda item 8.  The Delegation believed that 
that issue was relevant to the work of the Committee, as it had a cross-border dimension.  
The Delegation was of the opinion that working on a non-legally binding instrument would be 
beneficial for all Member States.  In more concrete terms, the Delegation reiterated its 
proposal made during the previous session of the SCP, and requested the Secretariat to 
conduct a study that would describe and assess various types of soft law approaches that 
could be effectively applied in that area. 
 
124. The Delegation of the Netherlands, speaking on behalf of the European Union and its 
Member States, believed that the time was ripe to consider a concrete mechanism to adjust 
the recognition of foreign patent advisor privilege.  The Delegation suggested considering a 
soft law approach aiming at conferring in WIPO Member States the same protection to 
communication between clients and their foreign patent advisors as the one applicable under 
the national law between a client and a national patent advisor.  The Delegation specified 
that such an approach should be taken without prejudice to the existing national legislation.  
The Delegation was of the opinion that the convergence of existing diverse systems in the 
area of confidentiality of communications between clients and patent advisors among WIPO 
Member States would be beneficial for the users of the patent system, irrespective of the 
level of development of each Member State. 
 
125. The Delegation of Iran (Islamic Republic of) was of the opinion that the confidentiality of 
communication between clients and their patent advisors was falling outside the scope of the 
patent law.  The Delegation specified that the topic had not been treated similarly by the 
domestic law of Member States.  The Delegation considered that it was a matter falling within 
the purview of private law and the regulation of professional services, and hence outside of 
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the mandate of WIPO and the SCP.  The Delegation stated that it did not support any 
suggestion concerning norm-setting, such as soft law, and any substantive work on that 
topic. 
 
126. The Delegation of the United States of America provided an update to the Member 
States on that topic.  The Delegation stated that since it had last reported in the 23rd session 
of the SCP, attorney-client privilege in the United States of America had been clarified as 
applying to patent agents or non-attorney practitioners in its country.  The Delegation 
explained that such a solution had resolved at least some of the inconsistencies in its 
system.  The Delegation informed the Committee about some of the major activities that the 
USPTO had conducted over the last two years.  For example, the USPTO had hosted a 
roundtable discussion in February 2015, with panelists representing a broad cross-section of 
IP interests.  The Delegation noted that it had reported the results to Group B + and also 
published a report on the USPTO website summarizing the feedback received from their 
stakeholders.  The Delegation noted that the USPTO had also drafted a model legislative 
language that could address the US domestic situation with an accompanying description of 
the policy issues involved.  The Delegation stated that it had shared that language with its 
stakeholders to determine where consensus existed in the US.  The Delegation specified that 
it had also solicited public comments on promulgating a privilege rule in its administrative IP 
court, the USPTO's Patent Trial and Appeals Board, (PTAB) that would grant privilege to 
communications with foreign patent practitioners in the PTAB proceedings, and had held 
public meetings regarding a notice of proposed rulemaking issued by the USPTO.  The 
Delegation stated that it planned to work with Group B + on that matter and to provide policy 
guidance to stakeholders and to the US Congress as needed on the topic of possible federal 
legislation in the area.  The Delegation noted that progress on a more comprehensive 
solution was dependent on the actions of groups outside of the USPTO's control.  The 
Delegation therefore stated that while it continued to work with relevant parties, the USPTO 
was limited in what it could accomplish without additional support from those groups, for 
example, further progress in that area could require action by stakeholders and Congress.  
The Delegation highlighted that once it developed a potential domestic solution to 
attorney-client privilege issues, it would be ready to explore possible international 
approaches.  The Delegation stated that it would keep the international community apprised 
of domestic changes in that area of law. 
 
127. The Delegation of Japan supported the statement made by the Delegation of Greece 
on behalf of Group B, requesting the two studies.  The Delegation believed that the issue of 
client-attorney privilege was not limited to domestic issues.  The Delegation therefore 
considered that it was necessary to discuss the issue in terms of cross-border cases as well.  
The Delegation specified that communication between patent attorneys and their clients 
included information that their clients absolutely felt a need to be treated as strictly 
confidential, for example, legal opinions on the validity of the patent rights, the scope of the 
rights, and the existence or not of any infringements of patent rights.  The Delegation was of 
the opinion that it was important to keep such information as confidential as possible, even 
for cross-border cases.  The Delegation noted that the patent attorney-client privilege should 
also involve cross-border communications.  The Delegation observed that due to the 
increased globalized economic activities, clients needed to communicate with their IP 
advisors before launching business activities in several countries.  Therefore, the Delegation 
continued that there was need to conduct searches to check for the so-called “patent 
clearance” and that cross-border activities could be conducted smoothly only when 
confidential communication was protected from being disclosed, not only in home countries 
but also overseas. 
 
128. The Delegation of Canada stated that as of June 24, 2016, Canada's law amending 
privilege had been in force.  The Delegation specified that Canada recognized 
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communications between patent advisors and their clients as privileged confidential 
communication.  The Delegation stressed that the new patent law also recognized 
communications between the client and patent advisors from another country as privileged, 
provided the law of the other country also recognized those communications as privileged. 
 
129. The Delegation of India reiterated its stand on the issue of client-attorney privilege as it 
had taken in the previous SCP meetings.  The Delegation also recalled that neither the Paris 
Convention nor the TRIPS Agreement provided any provision concerning privilege.  The 
Delegation believed that since such issue was of a substantive nature and could be 
governed by the applicable national laws, it should be discontinued from the work of the 
SCP.  Moreover, the Delegation was of the opinion that there was nothing left to discuss on 
that issue in the SCP.  The Delegation stated there was no provision on the client-attorney 
privilege in the Indian Patents Act.  The Delegation explained that, in India, patent agents did 
not need to be lawyers or advocates and persons who had a degree in science or 
engineering could also practice before the patent office as patent agents after qualifying 
patent agent examination.  The Delegation pointed out that the Indian Evidence Act only 
provided protection for lawyers or advocates from discovery proceedings, and patent agents, 
being persons of scientific or technical background, did not fall under such protection.  The 
Delegation expressed its view that such privilege might be detrimental to the patent system, 
since such disclosure might be helpful for the final determination of substantive issues of 
patent laws in court proceedings.  Hence, from the Indian perspective, it was not compatible 
in the SCP to have any attempts for cross-border harmonization of the issue.  The 
Delegation reminded the Committee that they had opposed and continued to oppose.  
Referring to the sharing sessions and discussions on the issue in the previous SCP 
sessions, the Delegation expressed its concern over the manner in which the issue was 
progressing towards a soft law approach in order to harmonize the issue in the SCP. 
 
130. The Delegation of China noted that the confidentiality of communications between 
clients and their patent advisors had a certain value in ensuring the quality of legal services 
and protecting public interests.  The Delegation, on the other hand, recognized that countries 
had different legal systems.  The Delegation observed that such agenda item was closely 
linked to the fundamental litigation mechanisms chosen by different countries.  The 
Delegation specified that in many countries' legal systems, especially when it came to patent 
law, there were no specific provisions for such mechanism.  Therefore, the Delegation 
believed that it was necessary to respect the various legal traditions of different countries and 
to continue to discuss whether the countries should freely and independently use that 
mechanism. 
 
131. The Representative of TWN noted that one of the most important justifications for 
patent monopoly was the disclosure of the invention.  The Representative observed that 
almost all patent laws requested the full disclosure of the invention and the  
non-full-disclosure of the invention constituted a ground for refusal or revocation of a patent.  
The Representative pointed out that in many WIPO Member States, non-disclosure, partial 
disclosure, or wrong disclosure constituted a ground for pre- and post-grant opposition.  The 
Representative was of the opinion that the extension of the plain attorney privilege to patent 
advisors went against the fundamentals of patent law.  The Representative further believed 
that, considering the emerging public policy concerns about patent law, it was important to 
maintain absolute transparency around the patent grant procedure and patent litigation.  
Since a patent specification was a public document, the Representative believed that any 
related records used for the preparation of the patent specification should also be available 
to the public scrutiny.  The Representative was of the opinion that such transparency would 
help authorities and courts verify the validity of the claims in the specification.  The 
Representative further noted that since the 16th session of the Committee, the demanders of 
the patent attorney-client privilege had failed to provide a convincing answer to the concerns 
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and doubts on the implication of such a privilege on the patent system.  In the light of those 
concerns, the Delegation requested to suspend that agenda item and to move forward to 
issues that were considered more relevant.  
 
132. The Delegation of Switzerland noted that in a world with increasing international trade 
and related IP issues, patents mattered.  The Delegation was of the opinion that the question 
of professional secrecy and the importance of protecting communication between patent 
advisors and their clients in cross-border situations had been extensively discussed in the 
Committee.  The Delegation observed that the topic of confidentiality of communications 
between patent advisors and their clients was a long-standing one.  The Delegation pointed 
out that the Committee had discussed national practices regarding the cross-border aspects, 
had conducted a study on confidentiality question and a compilation of law, practices and 
other information, and had held a seminar on the practical experiences of practitioners.  The 
Delegation further noted that the users of the patent system from various regions had 
stressed the need to approach that topic at the international level in order to address the 
problems practitioners were facing in cross-border activities and to find solutions to improve 
the situation in cross-border court proceedings.  Noting the statement made by the 
Representative of TWN about disclosure, the Delegation stressed that the disclosure of an 
invention in a patent application needed to be distinguished from the disclosure of 
confidential information between patent advisors and their clients within a discovery 
procedure.  The Delegation observed that national patent laws required that an applicant 
describe his or her invention in a clear and complete manner so that a person skilled in the 
art would be able to carry out the claimed invention.  In consequence, the Delegation noted 
that the applicant was obliged to disclose all information necessary to fulfill the enabling 
requirement.  The Delegation clarified that such condition was not compromised by 
professional secrecy, and that the disclosure requirement continued to apply, even if what 
had been discussed between the patent advisor and the client during the preparation of the 
patent application could be kept confidential.  The Delegation further observed that the 
Secretariat's study on sufficiency of disclosure (document SCP/22/4) revealed that patent 
laws of Member States varied on the details of the enablement requirement, but that was 
unrelated to the confidentiality of communication between patent advisors and their clients.  
The Delegation believed that the SCP should take a step forward in the form of a non-binding 
instrument on the patent advisor-client privilege.  The Delegation reiterated its proposal 
made during the 21st session of the Committee on the work of non-binding soft law as a 
solution to the cross-border aspects of the patent advisor-client privilege.  The Delegation 
considered that such non-binding framework could serve as a template for national laws.  
The Delegation was of the opinion that such solution would allow individual Member States 
to adapt their national legislation according to their domestic legal backgrounds and needs.  
The Delegation suggested that such instrument included definitions of key terms, such as 
patent advisors, or further minimum standards of the patent advisors privilege.  As a concrete 
step forward, the Delegation encouraged all Member States to enter into discussions on the 
content of a non-binding framework which could also serve to address the concerns 
expressed by some of them.  The Delegation invited Member States to provide possible 
topics that could be included in a non-binding framework.  The Delegation invited the 
Secretariat to compile such contributions and to present them during the following SCP 
sessions for future Member States’ discussion. 
 
133. The Delegation of Indonesia was of the view that some elements of the issues related 
to confidentiality of communications between clients and patent attorneys should be further 
discussed.  The Delegation endorsed the statements made by the Delegations of Iran and 
India.  Taking note of the statement made by the Representative of TWN regarding 
confidentiality and the disclosure requirement, and of the following explanation by the 
Delegation of Switzerland, the Delegation was of the opinion that there were still many other 
elements of the disclosure requirement, including the disclosure of source and origin of 
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genetic resources, which had still to be discussed and which had not been clearly defined 
and solved within the Committee.  The Delegation further specified that a solution about that 
topic still had to be found in the Indonesian national law.  The Delegation pointed out that 
there were so many elements to be discussed at the national level because of the 
interrelationship between such IP subject-matter with other public policies, such as the one 
on public health and customer protection.  The Delegation considered that efficiency and 
transparency were very important in many areas of discussion in WIPO and were key issues 
to be solved.  The Delegation expressed its wish to have more studies and samples 
regarding that issue.  The Delegation thanked the Delegate of Canada for the explanation on 
the Canadian national law.  The Delegation, despite its wish to further engage in that topic, 
regretted not being able to agree on the soft law proposal.  The Delegation reiterated that the 
Committee needed to further study that issue. 
 
134. The Representative of JPAA believed that the situation around the confidentiality of 
communication between patent attorneys and their clients had improved in the framework of 
the SCP.  The Representative strongly hoped that the issue would be approached from the 
point of view of the users (clients), not of the representatives (patent advisors).  The 
Representative fully supported the statement made by the Delegation of Japan on that issue.  
In his opinion, a soft law approach would be an appropriate one. 
 
135. The Representative of APAA explained that APAA comprised professionals from 
18 countries such as Australia, India, Indonesia, Japan, the Republic of Korea, Myanmar, 
New Zealand, Philippines, Singapore, Thailand and Vietnam, including both developed and 
developing countries, and was dedicated to promoting and enhancing intellectual property 
protection.  The Representative stated that during its Council Meeting in 2008, APAA had 
adopted unanimously a resolution on patent attorney-client privilege, supporting and urging 
international consensus on setting minimum standards or other remedies against the forced 
disclosure of confidential communication between codified IP professionals and their clients.  
The Representative observed that IP had become internationalized and therefore the number 
of cross-border IP disputes had increased.  In such scenario, APAA strongly supported the 
proposal of studying the feasibility of setting minimum international standards for mutual 
recognition of client-patent advisor privilege.  The Representative considered that those 
measures were necessary to protect clients from exposure to a high risk of forced disclosure 
that could potentially undermine clients' ability to obtain suitable legal advice on IP related 
matters.  In her opinion, that could be achieved only through protecting full and frank 
communications between clients and their patent advisors. 
 
136. The Representative of FICPI stated that FICPI was an international association of free 
practicing intellectual property attorneys and had members all over the world.  Noting that a 
lot of focus had been put on the issue of disclosure, the Representative considered there 
was not a unanimous understanding about the meaning of such concept.  The 
Representative also pointed out that, in his view, there was a problem of discrimination 
among users of the patent system, since users in some countries might enjoy the  
client-patent attorney privilege, while in other jurisdictions that would not be possible.  The 
Representative, therefore, observed that the discussion on confidentiality of communication 
between patent attorneys and their clients was also about discrimination, or avoiding 
discrimination, between users in different countries and in cross-border situations. 
 
137. The Representative of TWN noted that one of the reasons given to support the 
confidentiality of communication between patent attorneys and their clients was the need to 
allow a frank interaction between the clients and their advisors in relation to patent protection 
and enforcement.  The Representative considered that, on the other hand, it might be 
possible that the client could use the loopholes in the patent law and compromise the 
disclosure requirement.  The Representative requested some concrete examples on how the 



SCP/24/6 
page 62 

 
 

absence of such patent attorney-client privilege could affect the frank discussion between IP 
advisors and their clients. 
 
138. The Delegation of Guatemala thanked the Secretariat and the Chair for their work 
carried out in the framework of the Committee.  The Delegation noted that, in Guatemala, the 
law regulated the patent attorney-client privilege considered the matter as an ethical issue, 
since keeping professional secret constituted the duty and right for both a client and an 
attorney.  The Delegation explained that such duty had to last even beyond the service and 
had to include all the issues related to the topic. 
 
139. The Delegation of Switzerland, in responding to the question raised by the 
Representative of TWN, stated that patent attorneys and advisors needed to know all 
relevant facts to provide their clients appropriate legal advice, which would encourage the 
clients to form an informed decision and to conform his behavior to the law.  The Delegation 
considered that the privilege promoted broader public interest in the observance of law and 
administration of justice.  In its opinion, a patent attorney or counsel played an important role 
through the entire patent process, and that a counsel, an attorney and a client must work 
together in an open and trustful environment to prepare and file an accurate application in 
order to comply with the requirements for patent grant, and also to avoid malfeasance and 
prosecution that might result in penalties to both parties.   
 
140. The Representative of JPAA, in response of the question raised by the Representative 
of TWN, provided information on the examples on the necessity for discussing the 
cross-border aspect of confidentiality of communication between clients and patent advisors.  
He explained that if a Japanese company did its  business in a foreign country and when a 
patent dispute occurred in the foreign country, it was quite common that the company would 
ask advice from a Japanese patent attorney whether it infringed the patent under dispute in 
the foreign country or not.  In another case, before filing a patent application in a foreign 
country, a Japanese company might seek advice from a Japanese patent attorney on the 
patentability of the claimed invention in the foreign country.  The Representative noted that, 
in those cases, if the communication between the Japanese patent attorney and the 
Japanese company were not protected in the foreign country based on the so-called  
client-attorney privilege, it would be necessary for the Japanese company to submit and 
disclose every related document in the discovery procedure when a law suit, for example, a 
patent infringement law suit, occurred.  He explained that, as a result, the interest of the 
Japanese company would not be protected in the foreign country.  The Representative 
supposed that those kinds of situation would occur in every country, and concluded that it 
was necessary to have the discussion in the SCP on the confidentiality of communication 
between clients and patent advisors to be protected in foreign countries, which was the cross 
border aspect of the client-patent advisor privilege issues. 
 
141. The Representative of AIPPI noted that AIPPI had studied the question of  
attorney-client privilege in detail in the past, and those studies disclosed the many challenges 
that arose from the lack and limitations of the current attorney-client privilege frameworks in 
various countries and the impact of the challenges on the quality of the patent work.  The 
results of those studies had been presented to and discussed also in the Committee during 
the previous sessions.  Without repeating in detail the results of the AIPPI studies, the 
Representative stated that, in summary, AIPPI continued to support the view that the 
protections and obligations of the attorney-client privilege should apply with the same force 
and effect to confidential communications between patent (as well as trademark) attorneys, 
whether or not qualified as attorneys at law, and their clients regardless of whether the 
substance of the communication might involve legal or technical subject matter.  The 
Representative noted that, in terms of patents, that view was founded among others on the 
understanding that communications between attorneys and clients regarding technical 
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matters were as deserving of protection as were communications involving purely legal 
matters, due to the fact that technical and legal matters were closely inter-related in patent 
matters.  Noting that due to the multifaceted nature of patent law, and IP law in more general, 
people frequently relied on patent and other IP advisors for advice in their IP matters, the 
Representative considered that at the core of that guidance was the information shared 
between the client and their advisors.  The Representative pointed out that as in any other 
fields, in patent advisory, incomplete information led to incomplete advice and, consequently, 
to a lack of quality in patent work.  Therefore, the Representative was of the view that 
sharing technical as well as legal information fully, freely, and frankly between clients and 
their advisors was essential in guaranteeing the high quality of patent work, which applied to 
patentees and other parties alike.  The Representative noted that such free information 
sharing would, however, only take place if confidentiality of communications between patent 
advisors and their clients was ensured and, consequently, if the clients could be certain that 
communication which was intended to be confidential would stay confidential and would not 
be subject to measures in court or other proceedings where the content of the 
communication would have to be disclosed to third parties.  As highlighted by a number of 
delegations, the Representative stated that, in the global context, the practical challenges 
relating to the uncertainties and limitations of attorney-client privilege between patent 
advisors and their clients arose in particular in cross-border litigations and, for example, in 
relation to certain types of discovery and disclosure proceedings available in some 
jurisdictions around the world.  The Representative explained that, in practice, in such 
scenarios, absent appropriate privilege rules, information that the client shared in confidence 
with their patent advisors could be disclosed to third parties.  Thus, in the opinion of the 
Representative, given the current differences in approach to privilege around the world, 
ensuring that attorney-client privilege was appropriately applied to confidential 
communications between patent attorneys and their clients as well as to attorneys at laws 
and their clients alike would also contribute to the certainty, predictability, and quality of the 
patent framework equally for all stakeholders involved.  Finally, the Representative stated 
that, with the permission of the Chair, AIPPI would provide specific references to previous 
work and submissions by AIPPI on the topic through the Secretariat to be transmitted to the 
delegations and could provide further concrete updates and studies on the topic during the 
forthcoming sessions of the Committee.  
 
142. The Representative of FICPI supported the statement made by the Representative of 
JPAA and the initiative of AIPPI.  
 
143. The Delegation of Japan expressed its appreciation for the concrete examples, and 
noted that it had also made a presentation that had included similar examples during the 
23rd session of the SCP.  The Delegation considered that the Secretariat should research the 
issue further in order to share and elaborate on the current and possible future issues, in 
order for the Committee to have a better understanding of the topic. 
 
144. The Representative of TWM noted that, as he understood, discovery of documents 
took place at patent offices and in courts, and the confidentiality of information was most 
important in the cases of making inquiries on patentability and infringement.  The 
Representative however considered that no patent office had a discovery process to which 
confidential information to determine the patentability was relevant.  In the case of 
infringement, the Representative said that cases, where discovery led to an extra 
determination of infringement based on the private communication between a patent advisor 
and his client, were the kind of examples he sought.  The Representative stated that if there 
were such concrete examples and empirical evidence, they would be helpful for moving the 
debate further on the agenda item.  
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AGENDA ITEM 9:  TRANSFER OF TECHNOLOGY 
 
145. The Delegation of India stated that the promotion of transfer of technology was one of 
the most important steps towards attaining the objectives of its recently announced national 
IP policy.  The Delegation recalled that, according to the objective of the TRIPS Agreement, 
the protection and enforcement of intellectual property rights should contribute to the transfer 
and dissemination of technology in a manner conducive to social and economic welfare and 
to a balance of rights and obligations.  The Delegation also recalled the principle of the 
TRIPS Agreement that appropriate measures were needed to prevent abuse of international 
intellectual property rights by right holders or the resort to practices which adversely affected 
the international transfer of technology.  The Delegation further made reference to 
paragraphs 48 and 49 of document SCP/14/4, and reaffirmed that the knowledge contained 
in patent specifications served as an extremely important tool for the transfer of technology.  
The Delegation believed that the sufficiency of disclosure was at the heart of the matter of 
patent law and provided the quid pro quo of the patent system.  Regarding the transfer of 
technology and sufficiency of disclosure, the Delegation noted that document SCP/22/4 had 
revealed that, under ideal conditions, patent specifications should divulge the technology in 
an enabling manner.  The Delegation referred to Article 29 of the TRIPS Agreement, which 
stipulated that an applicant for a patent should disclose the invention in a manner sufficiently 
clear and complete for the invention to be carried out by a person skilled in the art.  However, 
the Delegation was of the opinion that in many instances, especially in the healthcare sector, 
a product could not be produced due to insufficient disclosure in patent specifications.  The 
Delegation therefore wondered to what extent the patent system could contribute to transfer 
of technology as a stand-alone system without the aid of accompanying trade secrets.  The 
Delegation believed that if the technology transfer without the accompanying trade secrets 
was not possible, the basic purpose of the patent system was forfeited, and such inability of 
transforming inventions into commercial reality posed a serious threat and challenge to the 
very purpose of the patent system.  Having that in mind, the Delegation reiterated its 
proposal that the role of the patent system in the context of transfer of technology should be 
carefully studied in the background of sufficiency of disclosure.  In its opinion, the SCP was 
required continuing the study on document SCP/22/4 concerning sufficiency of disclosure 
under the agenda item of transfer of technology.  The Delegation also proposed that a 
sharing session on the sufficiency of disclosure be considered under the agenda item of 
quality of patents, because the Delegation considered that the logic of having a sharing 
session on inventive step during the previous session of the SCP should also apply to the 
sufficiency of disclosure. 
 
146. The Delegation of South Africa, speaking on behalf of the African Group, supported the 
statement made by the Delegation of India.  The Delegation reiterated that, although the 
SCP had agreed to undertake a discussion on technology transfer, particularly as it related to 
sufficiency of disclosure based on document SCP/22/4, such document did not succinctly 
describe how the sufficiency of disclosure could facilitate transfer of technology.  The 
Delegation stated that sufficiency of disclosure was an important flexibility provided by the 
TRIPS Agreement and had the potential to play a key role in national, regional, and 
international innovation systems.  The Delegation believed that disclosure was the bedrock 
of the patent system, and therefore discussions should continue at WIPO on how it was 
applied by different countries and whether there were any problems in it.  The Delegation 
considered it also important that the protected inventions were sufficiently described to 
enable the transfer of technology in view of IP for development.  The Delegation was of the 
opinion that such discussions could lead to initiatives that would encourage full disclosure of 
inventions built on the existing base of knowledge, while still maintaining the system's 
integrity, ensure knowledge dissemination and avoid duplicative R&D efforts with human and 
financial implications, thereby allowing quality patents, which build on the existing base of 
knowledge.  The Delegation noted that the study contained in document SCP/22/4 had 
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revealed that, in general, the relevant provisions in most of the laws were largely similar, and 
reflected Article 29.1 of the TRIPS Agreement according to which members should require 
an applicant for a patent should disclose the invention in a manner sufficiently clear and 
complete for the invention to be carried out by a person skilled in the art.  Bearing in mind the 
vast number of issues that led to the sufficiency of disclosure, the Delegation suggested 
some activities that could assist the Committee to move forward on that topic.  Firstly, the 
Delegation requested a study to be prepared by the Secretariat on which components of the 
sufficiency of disclosure could limit the transfer of technology in developing countries.  The 
Delegation suggested that the focus be, for instance, on dependent technologies.  Secondly, 
the Delegation proposed that the Secretariat explore patent-related policies and initiatives 
necessary to promote the transfer and dissemination of technology to the benefit of all, in 
particular, developing countries and least developed countries.  To conclude, the Delegation 
requested that advice on how to implement rights and obligations contained in international 
treaties, and on the use of the TRIPS flexibilities in relation to sufficiency of disclosure, be 
provided to developing countries.   
 
147. The Delegation of the Netherlands, speaking on behalf of the European Union and its 
Member States, noted that during the 23rd session of the SCP, the Committee had discussed 
document SCP/22/4, which contained a study on sufficiency of disclosure.  The Delegation 
supported the statement contained in the study, that it was through the disclosure 
requirement that the patent system facilitated the dissemination of information and access to 
technological knowledge contained in patent applications, which resulted in the expansion of 
public stocks of technology knowledge and increase in the overall social benefits, for 
example, technology transfer and avoiding duplicative R&D.  The Delegation observed that 
during the 17th session of the Committee on Development and Intellectual Property (CDIP) 
which had taken place from April 11 to 15, 2016, Member States had discussed the 
“Evaluation Report on the Project on Intellectual Property and Technology Transfer: 
Common Challenges - Building Solutions”.  The Delegation also took note of document 
CDIP/17/9 entitled Mapping of Activities Related to Technology Transfer.  The Delegation 
considered that such mapping document was highly useful, as it allowed for a deeper 
understanding of how WIPO activities were relevant to promoting technology transfer.  The 
Delegation was of the opinion that the CDIP had produced an excellent overview of work that 
WIPO had performed in that area.  The Delegation believed that the SCP should avoid 
duplicating the efforts of the CDIP in that respect.  As a way forward, the Delegation was 
committed to consider proposals to deepen the Committee’s understanding of the impact of 
patent disclosure on transfer of technology, and as a concrete step, the Delegation 
suggested, as it had also done in the 17th session of the CDIP, updating the existing WIPO 
web page on technology transfer. 
 
148. The Delegation of China attached great importance to the agenda item on technology 
transfer.  The Delegation was of the view that discussions under agenda item played an 
important and positive role in recognizing and understanding the opportunities and 
challenges facing technology transfer, promoting effective free flow of technology and 
promoting innovation in all countries.  The Delegation hoped that the SCP could further study 
the relationship between the patent system and technology transfer with a focus on the 
difficulties faced by developing countries and possible solutions.  The Delegation was of the 
opinion that Member States should share experiences in promoting technology transfer and 
patents, and study appropriate rules enabling technology transfer.  In its view sufficient 
disclosure of inventions in patent applications contributed to the dissemination of patented 
technology, thus avoiding duplication of research and enhancing overall social benefits.  The 
Delegation therefore proposed that the SCP further assess and verify the role of patent 
information disclosure in promoting technology transfer. 
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149. The Delegation of Brazil noted that discussions on providing adequate encouragement 
to transfer of technology had a long history in the multilateral fora.  The Delegation was of the 
opinion that bringing challenges and opportunities to the transfer of technology to light was 
beneficial to Member States, especially developing countries.  The Delegation considered 
that it was a necessary step in order to tackle multilateral issues.  The Delegation observed 
that, because of its importance, that subject matter was in the agenda of the United Nations 
Framework Convention on Climate Change (UNFCC) and in the Development Agenda’s 
Recommendations 22, 23, 25, 28, 29, 31 and 45.  The Delegation further pointed out that 
technology transfer was also found in the TRIPS Agreement, especially in Article 8, 
constituting the basic principle of the Agreement.  The Delegation mentioned that recently, 
the United Nations Sustainable Development Goals touched upon a number of subjects that 
demanded the attention of Member States in order to ensure the technology transfer.  
Therefore, the Delegation was of the view that continued work on the subject in the SCP 
would bring benefits to all Member States.  The Delegation considered that the Committee 
could further elaborate the topic of disclosure on the basis of document SCP/22/4.  The 
Delegation believed that the full disclosure of inventions, including the most relevant prior art, 
was one of the most relevant factors for the transfer of technology and constituted the basic 
tenant of the patent system, since it allowed the correct examination of patent applications by 
the patent offices and ensured dissemination of the precise content of the invention to third 
parties.  The Delegation stressed the importance of the full disclosure, because it avoided 
the granting of frivolous patents which had a negative effect on innovation and facilitated the 
transfer of technology by the adequate description of the invention.  The Delegation 
suggested that the SCP consider working on the subject on the basis of the proposals made 
during the plenary session. 
 
150. The Delegation of Latvia, speaking on behalf of the CEBS Group, believed that transfer 
of technology was an important factor in fostering development.  In that regard, the 
Delegation observed that the CDIP had completed a Project on Intellectual Property and 
Technology Transfer:  Common Challenges - Building Solutions.  The Delegation further 
noted that the CDIP had also finalized a mapping exercise demonstrating the role of WIPO in 
that area.  The Delegation pointed out that any activities under that agenda item should take 
into consideration the work carried out by the CDIP in order to avoid any duplication.  On the 
question of the impact of the patent disclosure on the transfer of technology, the Delegation 
supported discussions in sharing sessions and the elaboration of case studies. 
 
151. The Delegation of the United States of America noted that WIPO was actively involved 
in a wide range of technology transfer-related activities within the framework of WIPO's 
CDIP, which benefitted least developed, and developing countries as well as countries with 
economies in transition.  The Delegation observed that, as emphasized by the European 
Union and its Member States and the CEBS group, document CDIP/17/9 contained 
information on existing technology transfer-related services and activities undertaken by 
WIPO during the 2014/2015 biennium.  The Delegation mentioned that during the 
17th session of the CDIP, the Chair had suggested that interested Member States should 
submit proposals to the Secretariat for consideration at the 18th session of the CDIP, 
regarding both general and concrete issues relating to a way forward for addressing next 
steps and the role of WIPO in technology transfer.  The Delegation pointed out that such 
work would be built on the Project on Intellectual Property and Technology Transfer: 
Common Challenges - Building Solution, which was an important element of WIPO's 
technology transfer strategy.  Since such work was still ongoing in the CDIP, the Delegation 
believed that any further work on technology transfer in the SCP should await the results of 
that Project to avoid duplication of work and to benefit from the deliberations of the Member 
States within the CDIP.  The Delegation also added that the disclosure provided by the 
applicant was a fundamental part of the public's and patent holder’s bargain struck by the 
patent system, which required a full enabling disclosure of the claimed technology in 
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exchange for the patentee receiving the exclusive rights conferred by a patent.  The 
Delegation believed that disclosure allowed the public to learn about the most recent 
technical developments and to freely use the technical teachings after the expiration of the 
patent.  The Delegation stressed that if an invention was not sufficiently disclosed, the patent 
might not be able to derive the benefits derived by the patent system.  From the patent 
examination point of view, the Delegation explained that if an invention was not sufficiently 
disclosed, under the US law, a patent would not be granted.  Noting that the disclosure 
requirement had been recently studied in the SCP resulting in document SCP/22/4, the 
Delegation agreed with the statement contained in paragraph 14 of that study, according to 
which it was neither necessary nor desirable that the description provided the details of well-
known ancillary features, instead the description must only describe any feature essential for 
carrying out the claimed invention in such sufficient detail so that the skilled person would be 
able to put the invention into practice without undue burden or experimentation and without 
needing inventive skill.  The Delegation also agreed with the content of paragraph 23 of that 
document which stated that the audience of the description was the person of ordinary skill in 
the art.  The Delegation considered that it allowed for a simplified description to be provided 
by the applicant, since it could be assumed that the reader would be an informed reader, 
having the background knowledge which made it unnecessary to describe every basic detail 
of the invention.  The Delegation opposed additional studies on the disclosure requirement, 
and supported the proposal made by the Delegation of the Netherlands on behalf of the 
European Union and its Member States, to update the WIPO technology transfer web page. 
 
152. The Delegation of India recalled the statement made by the Delegation of Nigeria on 
behalf of the African Group during the previous session of the SCP, expressing the view that 
the work of the CDIP should be independent of the work of the SCP, since the CDIP's 
activities on technology transfer covered different areas.  The Delegation of India further 
recalled that the Delegation of Nigeria had expressed its interest in continuing the discussion 
on that agenda item as a part of the future work in the Committee.  The Delegation 
reaffirmed its support to the statement of the Delegation of Nigeria on behalf of the African 
Group during the previous SCP session. 
 
153. The Representative of TWN reminded Member States that one of the core-mandates of 
WIPO was to facilitate technology transfer.  The Representative observed that the 
“Declaration on Patents Protection: Regulatory Sovereignty under TRIPS” drafted by 
40 international patent scholars under the auspices of the Max Plank Institute for Innovation 
and Competition in Munich, Germany, had highlighted the historically unprecedented number 
of patent filings and grants and had noted that, besides creating backlogs at patent offices, 
such phenomenon had led to legal interdependencies, patent thickets, market-entry barriers, 
royalty stalking and increased litigation:  all which generated impediments to research and 
commercial applications.  The Representative commented that such result was confirmed by 
another academic study entitled “Do Patent Licensing Demands Mean Innovation?” by Robin 
Feldman and Mark A. Lemley.  The Representative quoted a part of the study according to 
which very few patent license demands actually led to new innovation, while most demands 
simply involved payment for the freedom to keep doing what the licensee was already doing.  
The Representative mentioned that that study found such result was true not only in case of 
non-practicing entities (NPE) licenses but even in case of licenses from product-producing 
companies and universities.  The Representative believed that the results of those studies 
casted significant doubt on one common justification for the patent system.  The 
Representative therefore concluded that it was important to understand the implications of 
patents on technology transfer, since he believed that the mere presence of patents 
increased the bargaining power of the technology holder, and put the technology buyer not 
on an equal footing.  The Representative also believed that a large number of the patents 
created barriers to technology transfer.  The Representative encouraged WIPO and its 
Member States to start a work program on technology transfer and patents with a focus on 
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the issue of patents as a barrier to technology transfer.  The Representative was of the 
opinion that the CDIP work on technology transfer did not discuss the topic of patent barriers 
to technology transfer.  The Representative further considered that the High Level Forum on 
Technology Transfer failed to take note of those concerns and even recommended 
accession to WIPO's treaties such as the Patent Cooperation Treaty (PCT) as a way to 
promote technology transfer.  The Representative was of the view that such 
recommendations had been adopted because the experts, being mainly executives from 
private firms, had supported in a partisan manner technology licensing and had never had 
any kind of exposure on development and technology transfer issues.  The Representative 
further noted that the WIPO initiative on technology transfer was a technology-match-making 
platform and was not addressing the issue of patents as a barrier to technology transfer.  The 
Representative recommended that the SCP discuss the issue, being the only forum in WIPO 
where the issue of technology transfer was discussed in a focused manner.   
 
154. The Representative of Innovation Insight stated that the technology diffusion and the 
commercialization of new solutions were to a large extent related to handover:  handover 
from research institutes to private sector partners who could take the technology forward; 
handover from SMEs to larger companies or vice versa; or other forms of handover of 
research or technology among partners.  The Representative believed that patent tools were 
used to underpin those forms of engagement, through which research and early stage 
technology could be refined and transformed into actual offerings that could touch people's 
lives.  The Representative stated that the SCP could help to shed light on how IPRs were 
used to facilitate technology transfer and deployment of technology to the business of 
developing countries.  The Representative encouraged initiatives aimed at talking about 
concrete cases providing specific information about how technology handover and diffusion 
occurred by using patent tools.  The Representative stated that Innovation Insight was 
agnostic about the forum where that would be discussed:  in particular, the Representative 
noted that both the SCP and the CDIP were valid fora and considered such choice should be 
left to Member States. 
 
155. The Delegation of Greece, speaking on behalf of Group B, reiterated the importance it 
attached to WIPO's work in facilitating transfer of technology.  The Delegation observed that 
transfer of technology was a very complex subject matter consisting of various different 
aspects, and that during the previous CDIP session, the Committee had discussed a 
comprehensive mapping document on the WIPO activities related to transfer of technology 
conducted in the 2014 to 2015 biennium, which was part of the Project on Intellectual 
Property and Technology Transfer:  Common Challenges – Building Solutions.  The 
Delegation noted that according to the CDIP document, WIPO had been actively involved in 
a wide range of technology transfer-related activities to benefit developing countries, LDCs 
and countries with economies in transition.  Therefore, in its view, the CDIP was the 
appropriate forum to discuss the general aspects of technology transfer.  Until that Project 
was completed at the CDIP, the Delegation was of the opinion that the SCP should place on 
hold its discussions on transfer of technology.  The Delegation stated that the Secretariat 
should review and update the existing WIPO technology transfer web page by incorporating 
links to additional materials, documents and activities contained in the CDIP document, 
Mapping of Activities related to Technology Transfer, for example, the links to the WIPO 
Green, guides on licensing and IP asset development and management and various studies 
commissioned by WIPO. 
 
156. The Delegation of Iran (Islamic Republic of) stated that transfer of technology was a 
significant subject in the agenda of the SCP.  It considered that the SCP should play an 
important role in understanding the opportunities and challenges faced by technology 
transfer, enhancing free and efficient flow of technologies and promoting science and 
technology innovation by holding discussions and sharing information.  Supporting the 
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statement made by the Delegation of India as well as the statement made by the Delegation 
of Nigeria on behalf of the African Group during the previous session, the Delegation also 
considered that the work in the CIDP was independent of the work in the SCP, since their 
activities on technology transfer covered different areas.  The Delegation stated that the work 
on transfer of technology should be continued in the SCP, and suggested that the Committee 
prepare a study on inter-relationship between patent systems and transfer of technology.  In 
its view, that could contribute to identifying possible difficulties faced by developing countries 
on the promotion of technology transfer.  In addition, the Delegation noted that the 
requirement of sufficiency of disclosure had a potential to play a key role in national 
innovation systems and it was a crucial component of transfer of technology and proper 
functioning of the patent systems.   
 
157. The Delegation of Indonesia, noting the statements of some delegations regarding the 
competency of the SCP on the issues of transfer of technology, stated that the issue of fora 
should be discussed on the basis of the substance of discussion under each forum.  In its 
view, while the CDIP discussed transfer of technology, the issues of patents and transfer of 
technology should be discussed in the SCP, and there was no conflict of authority to discuss 
transfer of technology in the SCP.  The Delegation considered that issues relating to transfer 
of technology should be mainstreamed and discussed in all relevant bodies, including the 
CDIP and SCP.  The Delegation further stated its support to the statements made by the 
Delegations of Iran, India, Nigeria on behalf of the African Group and South Africa regarding 
sufficiency of disclosure.  The Delegation stressed the importance of discussions on the 
sufficiency of disclosure, and noted that there were very important elements in the 
discussions.  In its view, those discussions in the Committee on transfer of technology in 
relation to the sufficient disclosure could lead to the enhancement of transparency in a patent 
system, which would support dissemination of technology, innovation and R&D.  The 
Delegation further observed that health and climate change issues, for instance, were global 
issues that the delegates had been facing, and expressed its hope that WIPO could also 
contribute to those discussions.  In conclusion, the Delegation stated that while it 
acknowledged the different positions and a huge gap between the positions of the 
delegations, concrete discussions especially about sufficiency of disclosure, health and 
climate change in relation to the transfer of patented technology should be carried out in the 
SCP. 
 
158. The Delegation of Nigeria, speaking on behalf of the African Group, reiterated its 
position, and stated that the discussions in the SCP on transfer of technology were different 
from those in the CDIP, which were general discussions on transfer of technology.  In its 
opinion, the agenda item on transfer of technology should be kept, and the Committee 
should engage in concrete work towards facilitating transfer of technology via the patent 
system so that it would serve a technological teaching purpose through sufficiency of 
disclosure. 
 
 
AGENDA ITEM 10:  OTHER ISSUES: PROPOSAL OF THE GROUP OF COUNTRIES OF 
LATIN AMERICA AND THE CARIBBEAN (GRULAC) ON THE REVISION OF THE 1979 
WIPO MODEL LAW FOR DEVELOPING COUNTRIES ON INVENTIONS  
 
159. Discussions were based on document SCP/22/5. 
 
160. The Delegation of the Bahamas, speaking on behalf of GRULAC, expressed its wish to 
address the Committee on its proposal on the revision of the 1979 WIPO Model Law on 
Inventions for Developing Countries.  The Delegation stated that it was a very important topic 
for GRULAC, as well as for other developing and least developed countries Member States 
of WIPO.  Noting that the Bahamas, a country in the process of acceding to the WTO, was in 
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the process of updating and upgrading its IP legislation, the Delegation was of the opinion 
that an update of the Model Law under discussion would be very beneficial for the Bahamas’ 
relevant agencies that should ensure that the Bahamas would be completely compliant with 
the international requirements related to IP law.  The Delegation recalled that the starting 
point of the development of the Model Law had been in 1965, when the United International 
Bureau for the Protection of Intellectual Property (BIRPI), the predecessor of WIPO, had 
published a Model Law for Developing Countries on Inventions.  The Delegation pointed out 
that in 1974, that Model Law had been revised and resulted in the publishing of the current 
Model Law in 1979.  The Delegation reminded that during the 22nd session of the Committee, 
with the intention of providing the Secretariat with a useful tool for capacity building activities, 
GRULAC had proposed the commencement of discussion on the revision of the 1979 Model 
Law for Developing Countries on Inventions, with its main objective as the development of 
the patent regimes of those countries in order to promote innovation, creativity, competition 
and foreign investment.  The Delegation noted that its proposal, as articulated in document 
SCP/22/5, took into consideration the following elements:  the availability of funds and the 
budget of the Program to carry out progress in the revision of the Model Law for the 
developing countries and least developed countries;  the consideration of the relevance of 
the main factors related to patent law in a comprehensive and holistic manner;  the need to 
respond to the increasing demand for Member States for legislative and policy assistance in 
line with the Development Agenda recommendations 13 and 14;  the opportunity to update a 
document from the 1970s to reflect changes that had occurred after that period in the patent 
law area, in particular, the entry into force of the TRIPS Agreement in 1995 and its 
implementation in national legislation;  the usefulness of a revised document that would be 
the basis for consideration for Member States when updating or reviewing their patent 
legislation.  The Delegation observed that in previous sessions of the Committee, GRULAC 
proposal had received support from many regional groups and various delegations and that 
such support had been reiterated during the current session of the SCP.  The Delegation 
stressed that there were many Member States that viewed the WIPO Model Law as being 
outdated and in need of revision.  However, the Delegation highlighted that the exercise was 
not intended to lead to harmonization.  The Delegation suggested that the Secretariat 
prepare a proposal for WIPO Member States’ consideration on the terms of reference and 
modalities that such a revision could follow.  The Delegation pointed out that Member States 
would be able to intervene and participate in that process as usual, and that the final product 
would not constitute a binding document.  The Delegation suggested that the parameters of 
the Committee's discussion on that topic be:  the usefulness of the Model Law for the work of 
the Secretariat;  the situation of the Model Law in relation to the international patent system;  
information exchanged with regard to what Member States would expect in the Model Law 
from a UN agency such as WIPO.  The Delegation hoped that Member States would agree 
to engage in constructive discussions on such an important issue for the developing and 
least developed countries. 
 
161. The Delegation of Iran (Islamic Republic of) believed that it was time to revise the 
WIPO Model Law for Developing Countries on Inventions of 1979.  The Delegation was of 
the opinion that revision should be development-oriented and in line with the Development 
Agenda recommendations.  The Delegation further observed that the Model Law should 
provide legislative and policy options for developing countries to utilize the flexibilities 
contained in the TRIPS Agreement.  The Delegation supported the proposal submitted by 
GRULAC on the revision of the 1979 WIPO Model Law for Developing Countries on 
Inventions. 
 
162. The Delegation of Paraguay supported the statements made by the Delegation of the 
Bahamas on behalf of GRULAC with regard to GRULAC proposal contained in document 
SCP/22/5, on the revision of the WIPO Model Law for developing countries on inventions of 
1979.  The Delegation was of the opinion, that updating that Model Law, which was 40 years 
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old, was a valid and necessary task, in particular, if the SCP treated current topics from the 
real world perspective.  In its view, that exercise was even more important in the area of 
patents, where major progress had been seen since 1979, like the entry into force of the 
TRIPS Agreement, the implementation of the Development Agenda, and the increasing 
number of patent applications at the international level.  The Delegation reiterated that such 
updating was not a piece of work the intention of which was to harmonize the laws of 
Member States.  The Delegation considered that an updated Model Law would reflect 
progresses made since 1979 and provide guidance and illustrate the available flexibilities so 
that those members who would amend their respective legislation might find that reference 
document useful and beneficial.  With regard to the argument that such proposal might affect 
the balance of the work of the SCP, the Delegation noted that since in the previous sessions, 
the Committee had completed discussions on agenda items in an increasingly rapid and 
efficient manner, the proposal from GRULAC or any other proposal on that matter would not 
have implications in terms of use of available time.  On the contrary, the Delegation was of 
the view that the Model Law would contribute in a positive manner to the quality of patents, 
promote transfer technology and provide the necessary flexibility so that those Member 
States who wished to use it could take decisions in line with their respective realities.  The 
Delegation requested that the Secretariat brief the Committee about the use that the Model 
Law of 1979 had had.  The Delegation further expressed its wish to know whether an 
updated Model Law might be used as a reference tool by the Secretariat when carrying out 
activities of technical assistance and legislative support. 
 
163. The Delegation of Indonesia thanked GRULAC for its proposal on the revision of 
1979 WIPO Model Law and supported it.  The Delegation further expressed its wish to have 
more guidance on how to promote research and development and innovation.  The 
Delegation was of the view that the SCP should have focused not only on patent protection, 
but also on ways to promote research and development and inventions.  The Delegation 
endorsed the statements made by the Delegations of Iran and Paraguay regarding the 
TRIPS flexibilities.  The Delegation believed that for substantive harmonization law the work 
of the Committee should take into account different levels of development, within or among 
the developing countries. 
 
164. The Delegation of Brazil aligned itself with the statement made by the Delegation of the 
Bahamas on behalf of GRULAC.  The Delegation deemed important to continue the 
discussion on the revision of the WIPO Model Law for Developing Countries on Inventions.  
The Delegation believed that an adequate Model Law should take into account the current 
multilateral legal framework, offering legislative and policy options for Member States while 
taking into account their different stages of development.  The Delegation considered the 
revision relevant, considering the extension of the transition period for least developed 
countries as agreed by the TRIPS Council in its decision of November 2015.  The Delegation 
was of the opinion that an updated Model Law would provide valuable input for those 
countries in the process of considering the available options for implementing their 
international obligations.  The Delegation was of the view that future WTO and WIPO 
members could also benefit from the revised Model Law in adapting their national laws to the 
multilateral requirements.  The Delegation finally observed that a revised Model Law would 
become a more relevant document in the framework of technical and legislative assistance 
activities undertaken by WIPO. 
 
165. The Delegation of India reaffirmed its support to the proposal made by GRULAC in 
document SCP/22/5.  The Delegation also reiterated that the revisions of the 1979 WIPO 
Model Law should fully and adequately reflect the recent developments, as well as the 
TRIPS flexibilities in respect of the legislative and policy options for the developing countries.  
However, the Delegation believed that the proposal should not be construed to mean any 
harmonization of patent laws. 
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166. The Delegation of the Netherlands, speaking on behalf of the European Union and its 
Member States, noted that at the 22nd session of the SCP, the proposal by GRULAC to 
revise the 1979 WIPO Model Law for Developing Countries on Inventions included in 
SCP/22/5 was introduced. Although the background information was interesting, the 
Delegation considered that it was still unclear as to the reason and background why that 
revision was sought, and believed that more appropriate means were already available.  In 
that regard, the Delegation stressed the importance of tailor-made and demand-driven 
technical assistance by the WIPO Secretariat that was being provided along the lines of the 
Development Agenda recommendations, including technical assistance on legal matters 
concerning the area of patents.  The Delegation specified that technical assistance took into 
account specific country needs and situations, in a way that was much more wide ranging 
than a simple application of the Model Law.  The Delegation stated that it had not yet heard 
any convincing arguments about the need to revise the Model Law in order to further 
consider the proposal.  The Delegation believed that, if taken forward, a revision would lead 
to substantive harmonization of patent laws.  The Delegation observed that, in such a case, 
the Committee could use the opportunity and start with harmonization of other aspects of 
patent law, which could be beneficial to all.  The Delegation further emphasized that WIPO 
should not touch upon interpretation of the provisions of the TRIPS Agreement. 
 
167. The Delegation of China supported the proposal on the revision of the 1979 WIPO 
Model Law for Developing Countries on Inventions, since it would provide policy and 
legislative assistance to developing countries.  The Delegation considered that such revision 
belonged to the terms of reference and mandate of the SCP, and it would be a good trial to 
promote the work of the Committee.  The Delegation proposed that the Secretariat fully listen 
to the needs of developing countries for the Model Law in order to collect relevant 
information and draft a report to be used as a basis of future discussion. 
 
168. The Delegation of South Africa reiterated its support for the GRULAC proposal on 
updating the 1979 WIPO Model Law for Developing Countries on Inventions.  In its opinion, it 
was important that such a revision took into account developments relating to the IPR system 
since 1979, such as the reflection of the TRIPS flexibilities, which were critical for countries 
seeking to preserve their policy space and address developmental objectives.  The 
Delegation believed that it would serve as a useful tool for Member States when updating or 
reviewing their patent legislation or drafting IP policies.  The Delegation recalled that 
South Africa was currently engaged in a similar process.  The Delegation did not agree with 
the assumption that such exercise amounted to harmonization.  The Delegation further 
stated that any legislative assistance rendered by WIPO should have been development-
orientated and demand-driven, and should take into account the special needs of developing 
countries. 
 
169. The Delegation of India, speaking on behalf of the Asia and Pacific Group, supported 
the proposal of GRULAC on the revision of 1979 WIPO Model Law for Developing Countries 
on Inventions, contained in document SCP/22/5.  The Delegation believed that the revision of 
such Model Law should emphasize legislative and policy options for Member States.  In its 
view, that agenda item was by no mean of lesser priority.  Therefore, the Delegation 
considered that the revision should be given as equal importance as the substantive agenda 
items of the Committee. 
 
170. The Representative of TWN noted that the proposed revision of the WIPO Model Law 
for Developing Countries on Inventions would make it a reference guide to many Member 
States in the process of revising their patent law or planning such process.  The 
Representative considered that it was important to implement that proposal, since such 
Model Law dated 1979, when the TRIPS Agreement had not yet been signed.  The 
Representative further observed that the Secretariat was carrying out technical and 
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legislative assistance in various member countries.  The Representative stressed that during 
that process, WIPO had advised many Member States on how to put in line their patent law 
with the TRIPS Agreement.  The Representative stated that he had come across with some 
recommendations which were not illustrating the optimal use of flexibilities:  for instance, the 
Representative stated that in a certain number of proposals from the Secretariat, not all 
grounds of compulsory licenses were indicated.  The Representative considered it important 
that the Secretariat's technical assistance be transparent, accountable and consistent.  The 
Delegation believed that the revision of that Model Law would serve that purpose.  The 
Delegation was also of the opinion that the Secretariat could save millions of francs by simply 
revising the Model Law, since Member States could refer to such document as a guide and 
they would not need to request the assistance of the Secretariat each time when they wanted 
to comply with the TRIPS Agreement and use its flexibilities. 
 
171. The Representative of KEI welcomed the GRULAC proposal, which sought to reflect 
changes that had occurred in the patent law area after the adoption of the Model Law, 
particularly the entry into the force of the TRIPS Agreement in 1995.  The Representative 
noted that, for the preparation of the initial Model Law WIPO, after consultation with 
interested governments, had appointed experts who acted in their personal capacity to serve 
on the Working Group that had drafted the 1979 Model Law.  The Representative specified 
that such experts had come from governments, intergovernmental organizations, and 
nongovernmental organizations.  The Representative asked the Committee if the same 
process could be followed in the case of revision of that Model Law.  
 
172. The Delegation of Greece, speaking on behalf of Group B, took note of the fact that the 
GRULAC proposal on the revision of the Model Law had been discussed under agenda 
item 10, which referred to other issues.  At the same time, the Delegation noted that the topic 
was not part of the five subjects forming the substantive body of the agenda, and Group B 
could not accept a significant imbalance in the SCP discussions created by its continued 
discussion.  The Delegation stressed the importance of the legislative assistance provided by 
the Secretariat to developing countries in the field of patents for the purpose of establishing 
or improving patent systems in those countries.  It considered that WIPO's assistance was 
very important in order to have a patent system function as a driving force in innovation.  In 
its opinion, WIPO had proven to deliver useful and effective technical assistance on 
legislative drafting on a bilateral basis, and WIPO's website contained an impressive 
collection of laws that could be used as a model.  As a result, the Delegation questioned 
whether an update to the Model Law was necessary.  Noting the confirmation by the 
Secretariat, that a Model Law was a normative exercise, the Delegation pointed out that the 
Committee had agreed that the work of the SCP would not be normative.  In that context, the 
Delegation stated that while Group B was prepared to revert to the normative mandate of the 
SCP and to continue that normative work, other groups did not share that interest.  In its 
opinion, if the Committee could agree to resume normative work, the nature of the work 
should not be prejudiced - while a model law could be one outcome, a substantive patent law 
treaty could be another outcome.  The Delegation reiterated that the patent law 
harmonization was clearly in line with the mandate of the SCP, and stated that Group B 
would find the discussion useful and worthy of further consideration only if the resumption of 
normative work addressed the harmonization of all elements of patent law, including 
harmonization of substantive aspects, such as examination of the applications and rights 
conferred by patents, without prejudging the resulting instrument so as to potentially result in 
a new substantive patent law treaty.   
 
173. The Delegation of Latvia, speaking on behalf of the CEBS Group, thanked GRULAC for 
its proposal to review the Model Law.  The Delegation was of the opinion that that proposal 
might shift the balance of the work program of the SCP, as the five agenda items 
represented a delicate balance of interests of Member States, and adding a new item would 
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need an in-depth discussion on the ways to regain the equilibrium.  In its view, one piece of 
text could not reflect the various needs of countries that were supposed to benefit from it.  
Furthermore, the Delegation noted that it was not under the impression that the Committee 
had decided to take the path towards harmonization of the substantive patent law.  For those 
reasons, the CEBS Group was not convinced of the need to engage in the discussion on the 
Model Law revision.   
 
174. The Delegation of the Bahamas, speaking on behalf of GRULAC, reiterated that its 
proposal for the revision of the Model Law was viewed by GRULAC and by various 
delegations in other regions as an important exercise, since the Model Law was outdated 
and in need of revision.  The Delegation highlighted that that exercise was not intended to 
lead to harmonization, and reiterated that its proposal was that the Secretariat should 
prepare a proposal for consideration by WIPO Member States on terms of reference and 
modalities that such a revision could follow.  It explained that Member States would be able 
to intervene and participate in that process, as was the usual practice in WIPO.  Since the 
final product would not be a binding document, the Delegation expressed its belief that its 
proposal did not create an imbalance in the normative work of the Committee and that it 
should remain on the agenda. 
 
175. The Delegation of the United States of America supported the statements made by the 
Delegations of Greece on behalf of Group B and the Netherlands on behalf of the European 
Union and its Member States.  While it had listened closely to the statements of support for 
the GRULAC proposal, the Delegation stated that it was not convinced that the undertaking 
of the revision of the Model Law was necessary.  In its view, the proposal contained in 
document SCP/22/5 did not provide detailed reasons and data, explaining why a revision 
was necessary nor why the current WIPO technical assistance mechanisms were insufficient.  
While recognizing that the Model Law included a number of patent law elements, the 
Delegation was of the opinion that there was very little need for a model patent law, since 
most of the developing and least developed countries already had patent laws.  As those 
patent laws were available on the WIPO website, the Delegation noted that they would serve 
as a valuable resource for those jurisdictions considering new or revised patent laws.  In 
addition, the Delegation observed that the modern approach for assistance by WIPO was to 
provide legislative or technical assistance to Member States that requested it.  The 
delegation pointed out that such a flexible approach was enshrined in the Development 
Agenda recommendations, which had been unanimously approved by all Member States and 
which were being mainstreamed in WIPO's substantive technical assistance activities.  The 
Delegation noted that Recommendation 1 provided that WIPO technical assistance should 
be inter alia, development-oriented, demand-driven and transparent, taking into account the 
priorities and special needs of developing countries, especially LDCs, as well as the different 
levels of development of the Member States.  As it had been noted previously by the 
Delegation and had been re-emphasized by the Delegation of Brazil with respect to the 
proposal from Spain on inventive step, the Delegation highlighted that a one-size-fits-all was 
contrary to the spirit of the Development Agenda and not in the best interest of the members 
of the Committee.  The Delegation further stated that the Delegation of Brazil had gone on to 
point out that the discussions in WIPO should confirm such a vision that harmonized 
multilateral criteria for substantive patent examination were inadequate for efficient 
implementation of patent law.  The Delegation was of the opinion that the individualized 
approach provided by WIPO working directly with requesting Member States was important 
and effective.  It expressed its belief that the technical assistance provided by WIPO should 
continue to be demand-driven, country-need specific and should take into account the 
different levels of development from the individual Member States.  The Delegation 
emphasized that the Committee saw no evidence that WIPO had been unable to meet the 
current demand for Member States with its existing technical assistance programs.  Finally, 
in spite of the assertions from the regional coordinator of GRULAC, the Delegation was of 
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the view that a revision of the Model Law would necessitate substantive patent law 
harmonization as confirmed by the Secretariat during the 22nd session of the SCP.  The 
Delegation observed that such discussion would necessarily have to include harmonization 
of all aspects of substantive patent law and of patent procedures, and noted that a number of 
delegations who had supported the proposal also had stated that they opposed any work that 
would lead to harmonization.  The Delegation therefore stated that it failed to understand 
how the two positions could be reconciled.  Noting that the current understanding under 
which the SCP had been operating was that its work should not lead to substantive patent 
law harmonization, the Delegation stated that in order to continue to discuss a possible 
revision of a Model Law, that understanding must be changed to allow for work in the SCP 
towards substantive patent law harmonization.  The Delegation further observed that any 
work on harmonization could neither be limited to only certain patent law topics to the 
exclusion of others nor should it be limited by prejudging the nature of the results.  In view of 
those concerns, the Delegation did not support work at WIPO or further discussions in the 
SCP on developing new Model Laws or on revising the existing Model Patent Law.  The 
Delegation expressed its belief that resources would be better used if specific needs and 
circumstances of the individual Member States were addressed. 
 
176. The Delegation of Brazil expressed its appreciation to the Delegation of the United 
States of America for referring to the Development Agenda recommendations which were 
useful in conducting the work on the matter.  The Delegation stated that it was positive to see 
the development of the use of the Development Agenda by all delegations from all regions.  
The Delegation reiterated its vision and stated that it did not understand that the revision of 
the Model Law would amount to harmonization.  In its opinion, it would rather provide 
important elements for consideration by the Member States that were interested in the 
matter.  The Delegation considered that, since the current Model Law was from 1979, it was 
outdated and in need of revision. 
 
 
AGENDA ITEM 11:  FUTURE WORK 
 
177. The Delegation of the Bahamas, speaking on behalf of GRULAC, stated that its Group 
would like to see a well-balanced agenda that would deal with all of the issues, and that the 
interest of all delegations should be taken into account.  The Delegation noted that the 
Committee should agree upon future work, because it wanted to avoid a reduction in the 
number of days or meetings of the Committee to which its region attached great importance.  
The Delegation reiterated its proposal that future work contain analysis by the Secretariat of 
those exceptions and limitations that had proven effective to address development concerns, 
and as a second step, based on such analysis, development of a non-exhaustive manual on 
that topic for Member States of WIPO.  In relation to exceptions and limitations, the 
Delegation invited other stakeholders to send comments on their experience and how those 
limitations and exceptions were used in their jurisdictions.  The Delegation also stated that it 
would appreciate a collection or compilation of case law by the Secretariat on limitations and 
exceptions in various jurisdictions.  Further, thanking the African Group for their updated 
patents and health proposal, the Delegation expressed its hope that it would be able to 
discuss that proposal at the next session as well as on matters relating to transfer of 
technology.  With regard to the 1979 WIPO Model Law, the Delegation took note that there 
was certain support within the Committee that the outdated WIPO Model Law should be 
revised and should be brought up to standard.  The Delegation reiterated the importance of 
the revision of the Model Law for GRULAC, especially for small island developing states.  
The Delegation clarified that there was no intention for harmonization.  The Delegation 
therefore stated that GRULAC sought at least having a follow-up and continuation of 
discussion on that issue in the next session, and exploring ways to move forward.  Although 
GRULAC did not understand why there were other delegations that had other views in 
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relation to the 1979 WIPO Model Law, the Delegation stated that the Committee should 
continue the discussion under the relevant agenda item.  The Delegation noted that 
GRULAC was ready to constructively engage in finding a future work program related to a 
revision of the Model Law.   
 
178. The Delegation of Latvia, speaking on behalf of the CEBS Group, noted that during the 
previous SCP sessions, tremendous amount of efforts and time had been dedicated to 
discuss the future work program of the Committee.  In its view, the five agenda items 
accommodated the interests of all Member States in a delicate balance.  As the interest of 
each individual Member State lay within those items, the CEBS Group encouraged other 
Groups to bear that in mind when engaging in discussions on the future work.  The areas of 
interest of the CEBS Group lay in the quality of patents and on confidentiality of 
communications between clients and their patent advisors.  The Delegation expressed its 
belief that it was crucial to continue the work on improving the quality of patents, and in that 
regard, the Delegation supported the proposals to launch a questionnaire and to study the 
inventive step contained in document SCP/24/3.  In the area of confidentiality of 
communications between clients and their patent advisors, the CEBS Group supported work 
on a soft law approach. 
 
179. The Delegation of Nigeria, speaking on behalf of the African Group, stated that it also 
supported the balanced work program.  Noting its updated proposal on patents and health, 
the Delegation expressed its wish to have ambitious future work in the area of patents and 
health, which was a priority for the African Group.  While the Delegation took note that many 
Member States might not have read the proposal very well, the Delegation emphasized that, 
in the area of patents and health, the African Group proposed preparation of a study by 
independent experts in consultation with the Secretariat of the WHO and WTO, examining 
the constraints to full use of patent flexibilities and impact on access to affordable medicines 
for public health purposes in developing countries and LDCs as one of the elements under 
the study.  For information exchange, the African Group expressed its wish to hold a half-day 
information exchange that would include an invitation to the Special Rapporteur on Right to 
Health to present his report to the Human Rights Council, and the information exchange 
among the members of the SCP relating to the use of health-related flexibilities for promoting 
public health objectives or the challenges thereof with a view to explore issues to be 
examined in a future study.  On transfer of technology, the African Group reiterated the three 
proposals that had been put forward earlier:  one was on a detailed study by independent 
experts on the relationship between patent systems and the transfer of technology, the 
second one was on an updated study by the Secretariat regarding the components of 
sufficiency of disclosure that could limit the transfer of technology to developing countries, 
and the third proposal was a presentation by the Secretariat on patent-related policies and 
initiatives to promote the transfer and dissemination of technology for the benefit of 
developing and least developed countries, including the implementation of rights and 
obligations and understanding the use of flexibilities contained in the TRIPS Agreement.  On 
limitations and exceptions, the African Group supported the proposal that was put forward by 
the Delegation of Brazil that had two elements:  (i) invitation of submission by stakeholders 
other than Member States about their practical experiences, including obstacles and 
opportunities faced in using limitations and exceptions to patent rights; and (ii) compilation of 
court cases that involved use of limitations and exceptions to patent rights. 
 
180. The Delegation of Ukraine, speaking on behalf of the Central Asian, Caucasus and 
Eastern European Countries (CACEEC), expressed its appreciation to the Chair and the 
Secretariat for their efforts made in seeking to move forward with the work of the Committee.  
The Delegation reiterated that the countries of the CACEEC Group stood ready to work on 
the five topics that were before the SCP for consideration:  patent quality, limitations and 
exceptions to patent rights, patents and health, confidentiality of communications between 
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patent advisors and their clients and transfer of technology.  Noting an important interlinkage 
between all of those issues, the Delegation stressed the importance of working on all of them 
in order to assure balanced patent system and to achieve the goals of sustainable 
development of the system.  As regards limitations and exceptions to patent rights, the 
Delegation observed that the Secretariat had already prepared voluminous documentation, 
and the Committee already had had fruitful discussions on that topic.  In its view, it was time 
to move forward to a new stage to look at practice that was applicable through various 
national mechanisms.  The Delegation expressed its particular interest in the issue of 
compulsory licensing, and suggested that the Committee continue studying that matter, in 
particular looking at difficulties that might arise and barriers that might have been 
encountered by stakeholders and governments in trying to apply such a system.  In addition, 
the Delegation stated that it would be very important for all Member States to have a 
compilation document setting out all of the limitations and exceptions to patent rights that 
existed throughout the world so that Member States could have a full picture of the situation.  
Concerning quality of patents, the Delegation was of the view that the Committee should look 
at the experience of different patent offices which had sought to improve the quality of their 
patents as well as the assessment of inventive step as suggested by the Delegation of 
Spain.  On the topic of patents and health, the Delegation invited the Secretariat to undertake 
a study of practice in that area, in particular looking at Markush applications and the way they 
could be used.  In its opinion, it was also important to look at the IP infrastructure.  As 
regards the confidentiality between clients and their patent advisors, the Delegation 
considered that it was important to focus on the cross-border aspect, and to identify 
challenges that might be posed to the patent system in that area.  On transfer of technology, 
the Delegation emphasized that the Committee should give more attention to the sufficiency 
of disclosure. 
 
181. The Delegation of Greece, speaking on behalf of Group B, reiterated its position that 
future work had to be undertaken only under the five agreed agenda items of the Committee.  
On the issue of quality of patents, the Delegation reiterated the proposals made by members 
of its Group (documents SCP/18/9, SCP/19/4, SCP/20/11 Rev., SCP/23/4 and SCP/24/3).  In 
addition, the Delegation stated that it also supported the proposal made by the Delegation of 
Australia on how various offices could update their quality management systems.  
Furthermore, the Delegation supported a sharing session on work sharing and more detailed 
discussions on the Global Dossier.  On the issue of patents and health, Group B supported 
proposals in document SCP/17/11.  With regard to the confidentiality of communications, the 
Delegation reiterated the two studies as a possible approach: (i) a study, based on a 
questionnaire to Member States, addressing obstacles to expand the types of professionals 
covered by attorney-client privilege and differences of the treatment between foreign and 
local attorneys, and the elimination of any such differences; (ii) a study regarding court 
decisions on the subject in Member States.  Regarding transfer of technology, the Delegation 
proposed that the Secretariat review and update the existing WIPO web page by 
incorporating links to additional materials, documents and activities contained in the CDIP 
mapping document, for example, WIPO Green, WIPO Research as well as the guides 
relating to commercialization, evaluation and licenses.  Lastly, the Delegation invited the 
Secretariat to make a presentation on PATENTSCOPE.   
 
182. The Delegation of the Netherlands, speaking on behalf of the European Union and its 
Member States, was of the opinion that during previous SCP sessions, the Committee had 
spent a disproportionate amount of time on the deliberations of the future work program.  
With regard to the discussions on the future work of the Committee, the Delegation stressed 
the importance of retaining the delicate balance in the current work program.  In its view, that 
balance was captured through the agreed scope of the five agenda items which reflected 
different priorities.  The Delegation reiterated that inclusion of discussions on the 1979 Model 
Law took the Committee further away from such a balance.  The Delegation was convinced 
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that a number of proposals on the table could be beneficial to all WIPO members, as they 
would enhance international cooperation and improve the knowledge on patentability 
requirements, thus assuring a more efficient, effective and higher patent quality system to all.  
In its opinion, that was the case for quality of patents where several constructive proposals 
had been made, such as assessment of inventive step and improvement of search and 
examination.  The Delegation reiterated its support for the proposals of the Delegation of the 
United States of America on the study of work sharing, the proposal made by the Republic of 
Korea, the United Kingdom, and the United States of America during SCP 20, the Spanish 
proposal regarding studies on inventive step during SCP 19, and earlier proposals made on 
improving the efficiency of patent offices by Denmark and other Member States.  On 
attorney-client privilege, the Delegation noted that the compilation of court cases with respect 
to client-advisor privilege would be useful to all users of the patent system.  On limitations 
and exceptions, the Delegation considered that a sharing session between Member States 
on case studies would be useful.  The Delegation stated that future work on patents and 
health should reflect a balanced approach and could, for instance, draw inspiration from a 
proposal made by the Delegation of the United States of America (document SCP/17/11).  
On confidentiality of communications between clients and their patent advisors, the 
Delegation was of the view that time was ripe to consider a concrete mechanism to address 
the recognition of foreign patent advisor privilege through a soft law approach.  Finally, on 
transfer of technology, the Delegation remained committed to consider proposals to deepen 
its understanding of the impact of patent disclosure on transfer of technology and supported 
the update of the existing WIPO web page on technology transfer. 
 
183. The Delegation of India, speaking in its national capacity, stated that while it 
understood the challenge of maintaining the delicate balance, it would ideally like to have the 
following proposals to be part of the future work.  One, a sharing session on experience of 
experts from the different regions on sufficiency of disclosure assessment in examination, 
opposition and revocation procedures should be considered under the quality of patents, in a 
similar manner as the sharing session on inventive step in the previous SCP session.  The 
Delegation stated that since those two studies had been agreed in the 20th session and 
presented in the 22nd session under the quality of patents, the same logic for having a 
sharing session on inventive step in the previous SCP session should apply to the sufficiency 
of disclosure.  Two, the Delegation wanted to continue studying the feasibility of disclosure of 
INN in patent applications if the applicants knew the INN, as it had concerns on certain 
elements in the study.  Three, the Delegation wanted a study on Markush claim formula, 
which should focus on the cost and benefits of patenting Markush formula claims and the 
huge impediments created by them towards access to the WHO essential medicines in 
developing countries and least developed countries, adversely affecting the access to the 
public healthcare system.  In elaborating on that particular topic, the Delegation noted that 
the study on cost and benefit of patenting inventions in the Markush claim format could 
broadly be divided into, for example, the two issues:  one was the question of inventive step, 
sufficiency of disclosure and industrial applicability, and the other was the scope of such 
claims in the context of generic/specific disclosure and the contribution of such claims to the 
development of essential medicines.  Four, the Delegation wanted to have a study to 
correlate the relationship between enabling disclosure and the transfer of technology, which 
should include the question as to what extent the patent system was a stand-alone system 
that could contribute to transfer of technology without the accompanying trade secrets. The 
Delegation added that the role of patent systems in the context of transfer of technology 
should be carefully studied in connection with the sufficiency of disclosure.  Five, the 
Delegation supported the proposal by the Delegation of Brazil, contained in documents 
SCP/14/7 and SCP/19/6, and suggested that the Secretariat continue developing working 
documents on the potential flexibilities and exceptions and limitations to patent rights which 
would be useful for developing consensus.  The Delegation further stated that it supported 
the three elements in the revised proposal by the African Group on patents and health in 
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document SCP/24/4.  Moreover, the Delegation supported the proposal by GRULAC on the 
revision of the Model Law, reiterating however that the proposal should not be construed to 
mean any harmonization of patent laws.  Finally, the Delegation stated that it would like to 
discontinue the issue of client-attorney privilege, since that issue was of a substantive nature 
and could be applied by national law.   
 
184. The Delegation of Pakistan stated that it attached great importance to the work of the 
SCP, and expressed its hope to see a balanced work program.  The Delegation stressed that 
limitations and exceptions to patent rights and patents and health were its priorities.  It 
therefore supported the proposal by the African Group regarding a study on constraints to 
affordability of medicines and an information exchange session.  The Delegation also 
supported the GRULAC proposal regarding exceptions and limitations and revision of the 
Model Law. 
 
185. The Delegation of Brazil aligned itself with the statement made by the Delegation of the 
Bahamas on behalf of GRULAC.  It stressed the importance of expediting the work as 
described by the Delegation of the Bahamas.  The Delegation explained that the proposed 
work was divided into two elements:  (i) to invite inputs from stakeholders about the 
obstacles and opportunities encountered by them for the implementation of exceptions and 
limitations to patent rights;  and (ii) to ask the Secretariat to compile a list of court decisions 
in relations to exceptions and limitations.  In its view, those would provide Member States 
with analyses of exceptions and limitations that had proven to be effective to address 
development concerns.  The Delegation noted that, on the basis of those analyses, expert 
studies and discussions, the Committee would be able to develop a non-exhaustive manual 
on that topic, which would serve as reference to the Member States of WIPO.  Further, the 
Delegation expressed its support for the statement made by the Delegation of Nigeria on 
behalf of the African Group regarding future work on patents and health, including the studies 
by the Secretariat and a half-day information exchange.  While the Delegation observed the 
differing views on the subject of patents, it expressed its belief that the differences were 
positive, since they showed various contributions from Member States, addressing the 
complex matter in its entirety.  The Delegation shared the view that the patent system should 
respond to the needs of the evolving world not only for right holders but also for universities, 
research institutions and other stakeholders.  Accordingly, the Delegation was of the opinion 
that governments should act accordingly to address the demands and challenges.  In its 
opinion, harmonized patentability criteria would not be beneficial to Member States, and the 
SCP should refrain from advancing work to that direction.  The Delegation looked forward to 
having all Member States showing flexibility in the future work discussions.   
 
186. The Delegation of Iran (Islamic Republic of) stated that work program should be 
balanced, and expressed its hope that the voices of all sides be respected and each position 
be considered.  Noting that patents and health was its priority, the Delegation supported the 
proposal made by the Delegation of Nigeria on behalf of the African Group, inter alia, a study 
by independent experts in consultation with the Secretariat, WHO and WTO to examine the 
constraints to and full use of patent flexibilities and impact on access to affordable medicines 
for public health purposes etc. having information exchange with the participation of the 
WHO and Co-chairs of the UN High Level Panel on Access to Medicines, and to exchange 
national experience regarding use of flexibilities on public health.  On limitations and 
exceptions to patent rights, the Delegation supported the proposal made by the Delegation of 
Brazil on that item.  As regards quality of patents, the Delegation seconded the India's 
proposal which was made on that item.   On transfer of technology, the Delegation proposed 
that the Secretariat continue analyzing the relationship between sufficient disclosure and 
technology transfer, and prepare a study on the relationship between the patent system and 
international technology transfer to identify possible difficulties faced by developing countries 
on the promotion of technology transfer.  Concerning item 10, the proposal of GRULAC, the 
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Delegation strongly supported that proposal, and expressed its hope that the Committee 
could reach consensus to have the revision of the Model Law. 
 
187. The Delegation of China stated that it would actively participate in a future work 
discussion, in particular with respect to limitations and exceptions to patent rights, patents 
and health, and transfer of technology as well as the revision of the Model Law.  As for the 
quality of patents and confidentiality of communications between clients and their patent 
advisors, the Delegation stressed that it would continue to participate in the discussions on 
those topics.  The Delegation hoped the healthy development of the SCP. 
 
188. The Delegation of Mexico stated that among the five topics on the SCP agenda, it was 
interested considerably in the work carried out on quality of patents.  In particular, the 
Delegation supported the proposal made by the Delegation of Spain for additional studies to 
be carried out on the assessment of inventive step.  The Delegation clarified that it did not 
mean that the Delegation opposed to the development of the other topics, and expressed its 
readiness to deal with a balanced agenda, showing its constructive attitude.  As regards the 
limitations and exceptions to patent rights, the Delegation considered that, in general, the 
Committee should have exchange of experiences, which would enable Member States to 
understand more in depth the technical aspects involved in the topic. 
 
189. The Delegation of the Republic of Korea supported a balanced approach, reflecting the 
different interests of Member States.  The Delegation emphasized that it was flexible and 
open to discussions on various issues in the SCP that was the only international forum in the 
field of patents.  In that context, the Delegation supported further discussion on the five 
standing topics.  In addition, the Delegation stated that it would like to further discuss the 
necessity of the revision and nature of the Model Law under the category of “other issues”.  
Among the five topics, The Delegation noted that the key interest of the Republic of Korea 
was further work on quality of patents.  Particularly, the Delegation expressed its belief that 
annual conferences and a study on work sharing would be beneficial for all Member States.  
The Delegation therefore strongly supported the proposals on work sharing contained in 
documents SCP/18/9, SCP/20/11 Rev. and SCP/23/4.  Furthermore, the Delegation 
supported the proposal by Spain in document SCP/24/3 as well as conducting a survey on 
quality management systems of Member States by the Secretariat. 
 
190. After some consultations conducted by the Chair, the Committee decided its future 
work as follows: 
 
• The non-exhaustive list of issues will remain open for further elaboration and 

discussion at the next session of the SCP.  
• Without prejudice to the mandate of the SCP, the Committee agreed that its work for 

the next session be confined to fact-finding and not lead to harmonization at this stage, 
and would be carried out as follows:  

 
(a) Exceptions and Limitations to Patent Rights 

 
 (i) The Secretariat will prepare a document, compiling information to be submitted 

by members and observes of the SCP, regarding their practical experiences on the 
effectiveness of, and challenges associated to, exceptions and limitations, in particular 
in addressing development issues. 
 
(ii) A sharing session among Member States on case studies, including court cases, 
on those exceptions and limitations that have proven effective to address development 
issues and/or economic strengthening. 
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(b) Quality of Patents, including Opposition Systems 
 
(i) The Secretariat will circulate a draft Questionnaire prior to SCP/25 for comments 
from Member States and regional patent offices, which will contain the following 
elements: 

- how each Member State understands “quality of patents”;  and  
- implementation of cooperation and collaboration between patent offices in 
search and examination of patent applications, including experiences, their 
impacts, exchanging search strategies, tools to share information and capacity 
building needs in the area of such cooperation and collaboration.   
 

(ii) Based on the responses to the Questionnaire, a compilation of information by the 
Secretariat will be submitted to SCP/26. 
 
(iii) Based on input received from Member States and regional patent offices, the 
Secretariat will update the information contained in document SCP/18/4 (Opposition 
Systems and other Administrative Revocation and Invalidation Mechanisms), and 
publish the information on the SCP electronic forum website in more accessible and 
user-friendly format. 

 
(iv) Continuation of a sharing session on examples and cases relating to assessment 
of inventive step, including, but not limited to, the topics suggested in document 
SCP/24/3, paragraph 8.  
 

(c) Patents and Health 
 
(i) A sharing session among Member States on national experiences relating to use 
of health-related patent flexibilities for promoting public health objectives or the 
challenges thereof  with a view to explore the issues to be examined in a study to be 
submitted to SCP/26.   
 
(ii) The study to be submitted to SCP/26 will be prepared by the Secretariat, 
consulting with independent experts, the WHO and the WTO, and will examine the 
constraints faced by developing countries and LDCs in making full use of patent 
flexibilities and their impacts on the access to affordable especially essential medicines 
for public health purposes in developing countries and least developed countries 
(LDCs). 
 
(iii) Further discussion on the feasibility study on the disclosure of International 
Nonproprietary Names (INN) in patent applications and patents (document SCP/21/9), 
specifically where the INN is known to applicants at the time of filing.  Members and 
regional patent offices are invited to make presentations in order to clarify the issues 
and their concerns.  The Secretariat is invited to make a presentation on the 
PATENTSCOPE Chemsearch which facilitates patent search using the INN. 
 

(d) Confidentiality of Communications between Clients and Their Patent Advisors 
 
Based on the information received from members and observers of the SCP, the 
Secretariat will prepare a compilation of court cases with respect to aspects of  
client-patent advisor privilege including limitations or difficulties encountered. 
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(e) Transfer of Technology 
 
(i) A sharing session on the relationship between patent systems and transfer of 
technology as well as examples and cases presented by experts from different regions 
with a view to deepening the understanding of the impact of sufficiency of disclosure on 
transfer of technology. 
 
(ii) The Secretariat will update the WIPO web page on transfer of technology.  

 
 
AGENDA ITEM 12:  SUMMARY BY THE CHAIR 
 
191. The Chair introduced the Summary by the Chair (document SCP/24/5). 
 
192. The Summary by the Chair was noted by the Committee. 
 
193. The SCP further noted that the official record of the session would be contained in the 
report of the session. The report would reflect all the interventions made during the meeting, 
and would be adopted in accordance with the procedure agreed by the SCP at its fourth 
session (see document SCP/4/6, paragraph 11), which provided for the members of the SCP 
to comment on the draft report made available on the SCP Electronic Forum. The Committee 
would then be invited to adopt the draft report, including the comments received, at its 
following session. 
 
 
AGENDA ITEM 13:  CLOSING OF THE SESSION 
 
194. The Delegation of India, speaking on behalf of the Asia and Pacific Group, expressed 
its delight that all the regional groups had been able to build consensus and agree on the 
future work.  The Delegation stated that the future work that had emerged after a series of 
negotiations looked balanced and contained the issues which were very important for most of 
the members of the Committee.  Recalling the long evening during the previous session 
where the Committee had not been able to reach a consensus, the Delegation noted that the 
effort made at that time had had a compounding effect on the positive outcome of SCP/24.  
The Delegation further expressed its special gratitude to the Chair for guiding the Committee 
through the process of negotiations and creating positive vibrations in the informal regional 
group meetings.  The Delegation also expressed appreciation to be put on record for various 
sincere hard work by the Secretariat and the interpreters, and above all congratulated all the 
delegates.  The Delegation concluded by stating that the spirit of multilateralism had 
prevailed and created a positive spirit.  The Delegation was hopeful that this would have a 
spillover effect in the forthcoming meetings of other sessions of other Committees. 
 
195. The Delegation of the Bahamas, speaking on behalf of GRULAC, thanked the Chair, 
the Secretariat, the interpreters, the regional group coordinators and all the delegates for the 
excellent result.  The Delegation expressed its appreciation to all, since it was its last day as 
a GRULAC coordinator, which had been an enriching, challenging and rewarding 
experience.   
 
196. The Delegation of Latvia, speaking on behalf of CEBS thanked the Chair for skillful 
guidance through the work of the Committee, and expressed its appreciation to all regional 
groups for their openness and flexibility, which had led the Committee to find an agreement 
on the future work. 
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197. The Delegation of Nigeria, speaking on behalf of the African Group, thanked the Chair 
and the Secretariat, all Member States and all stakeholders who played a role in ensuring 
that the Committee adopted a future work program for the SCP.  The Delegation expressed 
its belief that that was a splendid result for the Committee, and leadership of the Chair in that 
discussion had been instrumental.  While welcoming the work program that had been 
adopted, the Delegation also encouraged that the next work program of the Committee 
should be more ambitious in promoting disclosure and transparency in the patent system, 
promoting technology transfer, concretely tackling the question of patents and health as it 
was critical to human life and development, and designing a path forward for the question on 
exceptions and limitations in a way that Member States would be able to use the benefits of 
those systems and flexibilities. 
 
198. The Delegation of Greece, speaking on behalf of Group B stated that the Committee 
had a good outcome, while it had spent a disproportionate amount of time on future work 
deliberations.  In its view there was a delicate balance in the future work program.  
 
199. The Delegation of the Netherlands, speaking on behalf of the European Union and its 
Member States thanked the Chair for her guidance and efforts in identifying a compromised 
solution in order to achieve consensus on future work, as well as the Secretariat for the 
support that it had provided during the week, as well as the interpreters for their hard work.  
The Delegation of the European Union and its Member States welcomed the agreement on 
future work and expressed the opinion that it represented a reflection of regional interest and 
the spirit of compromise that should be the hallmark of the Committee’s work.  The 
Delegation noted that, in that spirit, it was looking forward to the following sessions of the 
Committee.  The Delegate also informed the Committee that that was the last meeting where 
the Delegation was representing the Presidency of the Council of the European Union and 
that it would be an honor and pleasure to hand over the baton to the Delegation of the  
Slovak Republic. 
 
200. The Delegation of China thanked the Chair and the Secretariat, and acknowledged that 
thanks to her guidance and help, the Committee had been able to strengthen mutual 
understanding and managed to achieve very good results during the session. 
 
201. The Delegation of Iran (Islamic Republic of) thanked the Chair and the Secretariat for 
the hard work and efforts, as well as all delegations for their flexibilities and constructive spirit 
during the meeting.  The Delegation expressed its satisfaction to the future work, which was 
balanced and a good basis for upcoming session of the SCP.  
 
202. The Delegation of Brazil thanked the Chair for hard work and firm leadership that led 
the Committee to reach agreement on the work program on the SCP. The Delegation also 
thanked the Secretariat and interpreters.  The Delegation observed that it was a very 
balanced work program, and that all delegations had shown a lot of flexibility in agreeing to it. 
The Delegation was looking forward to continuing work on exceptions and limitations with 
respect to which Brazil had suggested two items for further discussion.  
 
203. The Delegation of Indonesia thanked the Chair for her leadership and guidance in the 
meeting, especially during the informal meeting.  The Delegation acknowledged that 
although it was a very difficult session, the Committee could find a balance and flexibility 
from many delegations. The Delegation also thanked the Secretariat, as well as the 
interpreters.  The Delegation welcomed the future work and expressed its belief that there 
were many issues the Committee should work hand in hand together, through which the 
Committee could find many solutions to many pending issues.  The Delegation further 
highlighted the importance of the exceptions and limitations, the disclosure and transparency 
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to increase the quality of patents, patents and health especially in the implementation of the 
SDGs and the transfer of technology.  
 
204. The Delegation of India understood the challenges of maintaining a delicate balance, 
addressing all the concerns of member countries and arriving at a balance for the work of the 
next session SCP.  The Delegation expressed its appreciation for the spirit of flexibility 
demonstrated by all the regional coordinators and Member States towards arriving at a 
concrete work for the next session. 
 
205. The Deputy Director General, speaking on behalf of the Director General and all of the 
members of the Secretariat, expressed his genuine delight by the success of the meeting, 
and stated that the Secretariat would carry out the program of work that the Committee had 
laid out for the Secretariat.  The Deputy Director General on behalf of the Director General 
and the Secretariat expressed their sincere appreciation to the Chair, who had led the 
Committee through three sessions.  
 
206. The Delegation of Mexico thanked the Chair for her efforts, work and leadership, which 
had let to the agreement on the future work. It also thanked the Secretariat for their work.  
The Delegation stated that the agenda of the SCP addressed cross-cutting issues in the 
patent system in general, and expressed its interest in participating in the subsequent 
session by presenting concrete examples and cases related to the inventive step and on the 
topic of patents and health related to the INN.  
 
207. The Delegation of Pakistan thanked everybody for a productive outcome, and 
expressed its belief that that was a success of multilateralism.  The Delegation hoped to see 
such constructive experience continue. 
 
208. The Chair reiterated that it was the spirit of multilateralism that had prevailed and that 
the Committee had shown much flexibility and maturity.  The Chair hoped that the 
subsequent SCP session would be fruitful, and encouraged the delegations to come with 
input in sharing sessions and to show the country’s experiences and case law.  The Chair 
closed the session.  

 
209. The Committee unanimously 
adopted this report at its twenty-fifth 
session on December 12, 2016.  
 
 
[Annex follows] 
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URUGUAY 
 
Sandra VARELA COLLAZO (Sra.), Encargada, Área de Patentes y Tecnología, Dirección 
Nacional de la Propiedad Industrial (DNPI), Ministerio de Industria, Energía y Minería 
(MIEM), Montevideo 
 
Juan BARBOZA J, Consejero, Misión Permanente ante la Organización Mundial del 
Comercio (OMC), Ginebra 
 
 
II. ORGANISATIONS INTERGOUVERNEMENTALES / INTERGOVERNMENTAL 

ORGANIZATIONS  
 
 
CENTRE SUD (CS)/SOUTH CENTRE (SC)  
 
Viviana MUNOZ TELLEZ (Ms.), Coordinator, Innovation and Intellectual Property 
Programme, Geneva 
 
Nirmalya SYAM (Ms.), Program Officer, Innovation and Intellectual Property Programme, 
Geneva 
 
Neha JUNEJA (Ms.), Intern, Innovation and Intellectual Property Programme, Geneva 
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CropLife International/CropLife International (CROPLIFE)  
 
Tatjana SACHSE (Ms.), Legal Adviser, Geneva 
 
 
OFFICE DES BREVETS DU CONSEIL DE COOPÉRATION DES ÉTATS ARABES DU 
GOLFE (CCG)/PATENT OFFICE OF THE COOPERATION COUNCIL FOR THE ARAB 
STATES OF THE GULF (GCC PATENT OFFICE)  
 
Fahad ALQAHTANI, Legal Researcher, Legal Department, Riyadh 
 
Abdullah Khalfan AL GHAFRI, Legal Researcher, Legal Department, Riyadh 
 
 
ORGANISATION AFRICAINE DE LA PROPRIÉTÉ INTELLECTUELLE (OAPI)/AFRICAN 
INTELLECTUAL PROPERTY ORGANIZATION (OAPI)  
 
Hamidou KONE, chef, Service des brevets et autres créations à caractère technique, 
Département de la protection de la propriété industrielle (DPI), Yaoundé 
 
 
ORGANISATION DES NATIONS UNIES (ONU)/UNITED NATIONS (UN)  
 
Christoph SPENNEMANN, Legal Officer and Officer-in-Charge, Intellectual Property Unit, 
Division on Investment and Enterprise, Geneva 
 
 
ORGANISATION EURASIENNE DES BREVETS (OEAB)/EURASIAN PATENT 
ORGANIZATION (EAPO)  
 
Aurelia CEBAN (Ms.), Head, Department of Appeals and Quality Control, Moscow 
 
 
ORGANISATION MONDIALE DU COMMERCE (OMC)/WORLD TRADE ORGANIZATION 
(WTO)  
 
Jayashree WATAL (Ms.), Counsellor, Intellectual Property Division, Geneva 
 
Xiaoping WU (Ms.), Counsellor, Intellectual Property Division, Geneva 
 
 
UNION EUROPÉENNE (UE)/EUROPEAN UNION (EU)  
 
Margreet GROENENBOOM (Ms.), Policy Officer, Industrial Property Office, Brussels 
 
Oliver HALL ALLEN, First Counsellor, Delegation of the EU to the UNOG, Geneva 
 
Barna POSTA, Intern, Delegation of the EU to the UNOG, Geneva 
 
Andrea TANG (Ms.), Intern, Delegation of the EU to the UNOG, Geneva 
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UNION AFRICAINE (UA)/AFRICAN UNION (AU)  
 
Georges Rémi NAMEKONG, Senior Economist, Geneva 
 
 
III. ORGANISATIONS NON GOUVERNEMENTALES/NON-GOVERNMENTAL 

ORGANIZATIONS  
 
 
Association asiatique d'experts juridiques en brevets (APAA)/Asian Patent Attorneys 
Association (APAA)  
Catherine Eunkyeong LEE (Ms.), Co-Chair, Patent Committee, Patent Attorney, Seoul 
Tetsuhiro HORIE, Patent Committee Member, Tokyo 
 
 
Asociación de Agentes Españoles Autorizados ante Organizaciones Internacionales de 
Propiedad Industrial e Intelectual (AGESORPI)/Association of Spanish Attorneys before 
International Industrial and Intellectual Property Organizations (AGESORPI)  
Santiago JORDÁ PETERSEN, Representante, Barcelona 
 
 
Association européenne des étudiants en droit (ELSA International)/European Law Students' 
Association (ELSA International)  
Stefanie VONBANK (Ms.), Head of Delegation, Brussels 
Karolina BOGUSZ (Ms.), Brussels 
Raffaella GAUDIERI, Brussels 
Tadej PETEJAN, Brussels 
 
 
Association latino-américaine des industries pharmaceutiques (ALIFAR)/Latin American 
Association of Pharmaceutical Industries (ALIFAR)  
Luis Mariano GENOVESI, Asesor, Buenos Aires 
 
 
Association internationale pour la protection de la propriété intellectuelle (AIPPI)/International 
Association for the Protection of Intellectual Property (AIPPI)  
Johanna FLYTHSTRÖM (Ms.), Observer, Zurich 
 
 
Cámara Industrial de Laboratorios Farmacéuticos Argentinos (CILFA)  
Alfredo CHIARADIA, Director General, Buenos Aires 
 
 
Centre international pour le commerce et le développement durable (ICTSD)/International 
Center for Trade and Sustainable Development (ICTSD)  
Pedro ROFFE, Senior Associate, Innovation, Programme on Innovation, Technology and 
Intellectual Property, Geneva 
David CHAPMAN, Junior Associate, Programme on Innovation, Technology and Intellectual 
Property  
 
 
Chambre de commerce internationale (CCI)/International Chamber of Commerce (ICC)  
Ivan HJERTMAN, European Patent Attorney, Commission on Intellectual Property, 
Stockholm 
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Fédération internationale des conseils en propriété intellectuelle (FICPI)/International 
Federation of Intellectual Property Attorneys (FICPI)  
Werner ROSHARDT, Representative, CET (Study and Work Commission), Winterthur 
 
 
Fédération internationale de l'industrie du médicament (FIIM)/International Federation of 
Pharmaceutical Manufacturers Associations (IFPMA)  
Axel BRAUN, Representative, Roche, Basel 
Jon SANTAMAURO, Representative, AbbVie, Washington D.C. 
Guilherme CINTRA, Senior Manager, IP and Trade, Geneva 
Claus GAWEL, Advisor, Geneva 
 
 
Innovation Insights  
Jennifer BRANT (Ms.), Director, Geneva 
Ania JEDRUSIK (Ms.), Policy Advisor, Geneva 
 
 
Institut des mandataires agréés près l'Office européen des brevets (EPI)/Institute of 
Professional Representatives Before the European Patent Office (EPI)  
Francis LEYDER, Board Member, Secretary, Harmonization Committee, Munich 
 
 
Japan Intellectual Property Association (JIPA)  
Masashi SHIMBO, Chairman, Medicinal and Biotechnology Committee, Tokyo 
Kenichi MORITA, Vice Chairman, Medicinal and Biotechnology Committee, Ibaraki 
 
 
Japan Patent Attorneys Association (JPAA)  
Satory DENO (Ms.), Member, International Activities Center, Tokyo 
Takaaki KIMURA, Member, International Activities Center, Tokyo 
 
 
Knowledge Ecology International, Inc. (KEI)  
James LOVE, Executive Director, Washington D.C. 
Andrew GOLDMAN, Counsel, Policy and Legal Affairs, Washington D.C. 
Thiru BALASUBRAMANIAM, Geneva Representative, Geneva 
Sophia SIMON (Ms.), Intern, Geneva 
 
 
Médecins Sans Frontières (MSF)  
Katy ATHERSUCH (Ms.), Medical Innovation & Access Policy Adviser, Geneva 
 
 
Medicines Patent Pool Foundation (MPP)  
Pascale BOULET (Ms.), Patent Information Manager, Geneva 
Esteban BURRONE, Head of Policy, Geneva 
Erika DUENAS (Ms.), Advocacy Officer, Geneva 
 
 
Open Knowledge Foundation (OKF)  
Jennifer MOLLOY (Ms.), Coordinator, Open Science Working Group, Cambridge 
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Third World Network Berhad (TWN)  
Mirza ALAS PORTILLO (Ms.), Researcher, Heredia 
Sangeeta SHASHIKANT (Ms.), Legal Advisor, Geneva 
Gopakumar KAPPOORI, Legal Advisor, Geneva 
Alexandre GAJARDO, Researcher, Geneva 
 
 
IV. BUREAU/OFFICERS 
 
 
Président/Chair:  Bucura IONESCU (Mme/Ms.) (Roumanie/Romania) 
 
Vice-président/Vice-Chair:  Nahanny CANAL REYES (Mme/Ms.) (Mexique/Mexico) 
 
Secrétaire/Secretary:  Marco ALEMAN (OMPI/WIPO) 
 
 
V. BUREAU INTERNATIONAL DE L’ORGANISATION MONDIALE DE LA PROPRIÉTÉ 

INTELLECTUELLE (OMPI)/INTERNATIONAL BUREAU OF THE WORLD 
INTELLECTUAL PROPERTY ORGANIZATION (WIPO) 

 
 
Francis GURRY, directeur général/Director General 
 
John SANDAGE, vice-directeur général, Secteur des brevets et de la technologie/ 
Deputy Director General, Patents and Technology Sector 
 
Marco ALEMAN, directeur par intérim, Division du droit des brevets/Acting Director,  
Patent Law Division 
 
Tomoko MIYAMOTO (Mme/Ms.), cheffe, Section du droit des brevets /Head, Patent Law 
Section 
 
Aida DOLOTBAEVA (Mlle/Ms.), juriste, Section du droit des brevets/Legal Officer,  
Patent Law Section 
 
Daria NOVOZHILKINA (Mlle/Ms.), stagiaire, Section du droit des brevets/Intern, Patent Law 
Section 
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