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OXPAHA TPALOMUWMOHHBLIX BbIPAXXEHW KYNbTYPbI: YTOYHEHHbLIN
BAPUAHT NPEOBAPUTEJIBHOIO AHAJIM3A MNMPOBENOB

LokymeHnm nodzomoeneH Cekpemapuamom

1. Ha cBoewn gBeHaguaton ceccum, coctosaBluencs B XXeHese 2529 depans 2008 r.,
MexnpaButenbcTBeHHbIN komuteT BONC no nHTEennekTyanbHon cobCTBEHHOCTH,
reHeTM4YeCcKMM pecypcam, TPaauUNoHHbIM 3HaHUsaM 1 onbkiopy (MKIP) pewwn, yTo
CekpeTtapuar, ¢ yyeTom npealuectaytoLen pabotel MKITP, nogrotosut B kadecTtse paboyero
AOKymeHTa TpuHaguaton ceccun MKITP gokymeHT, koTopbin 6ygeT:

(@) xapakTepmsoBaTb 0053aTENLCTBA, NOSIOXKEHUSI U BO3MOXHOCTH, YXKe
CyLLECTBYIOLIME HA MEXAYHapOOHOM YPOBHE A1 OXpaHbl TPaAULMOHHBIX
BbipaykeHn KynbTypbl (TBK);

(b)  xapakTtepusoBaTb Npobernbl, CyLecTByOWNEe Ha MEXAYHAapOAHOM YPOBHE, Mo
BO3MOXXHOCTM UINMOCTPUPYS UX KOHKPETHBIMU NpuMepamu;

(c) copepxaTb coobpaxeHusi, BaxHble ANns onpegeneHns LuenecoobpasHocTu
yCTpaHeHus aTux npobenos;

(d) onucbiBaTb BO3MOXHbIE MEPbl YCTPaHEHUS NOLIX BbIABEHHbIX Npobenos,
KOTOpbIE CYLLECTBYIOT UM MOryT ObiTb pa3paboTaHbl Ha MeXayHapoaHOM,
pernoHanbHOM U HauMoHaNbLHOM YPOBHE, BKITHOYasi Mepbl MPaBoBOro U MHOIo
xapakTepa;

(e) conpoBOXaaTbCA NPUNOXEHMEM B BUAE Tabnuubl, OTpaXKaroLLEN MOMEHTHI,
YyNOMSIHYTbIE Bbilwe B nognyHkTax (a)—(d).

2. I'Iepe,u, CereTapmaTOM Oblna nocTaBneHa 3agaya «sICHO U3MNOoXUTb pa6oqme
onpeaeneHna nnn apyrme ncxoaHble npennocblsikn CBOEro aHanmaa».

3. MepBbIN NpeaBapuTenbHbIA aHann3 npobenoe B ob6nactu oxparbl TBK 6bin
nogrotosneH CekpetapmuatoM B 3TOT nepuoa 1 pacrnpoctpaHeH cpeam uneHos MKIP gng
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HanpaBneHusa No HeMy COOTBETCTBYIOLLMX 3aMedaHnii. C y4eToM MonyyYeHHbIX 3amedaHunin’
OblN NOArOTOBMEH CReayLWNn NpegBapuTeNbHbIA BapuaHT aHanv3a npobenos, KOTOPbIN
6b1n pacnpoctpaHeH kak gokymeHT WIPO/GRTKF/IC/13/4(b) Rev. ans TpuHaguaTon ceccum
MKIP, coctosiBlierica 13 —17 oktsiopsi 2008 r.

4. To e camoe pelleHne 6bINno NPUHATO B 3TO Bpemd aeHaguaton ceccmern MKIP no
BOMPOCY O TPAAUUMOHHBIX 3HaHUsIX (T3) — Taknm obpasom, k TpuHaguaton ceccum MKITP
ObINI0 NOArOTOBMEHO ABa NpeABapuUTENbHbIX BapuaHTa aHanuaa npobenos, KoTopble
copgepxanucbk B gokymeHtax WIPO/GRTKF/IC/13/4(b) Rev. (TBK) n WIPO/GRTKF/IC/13/5(b)
Rev. (T3).

5. K atomy momeHTy MKI'P yxxe npoBen o6CToATENbHbIN aHanM3 BO3MOXHbIX MPaBOBbIX U
agMVHUCTPaTUBHBLIX Mep oxpaHbl TBK. 3TOT aHanu3 Bknio4an KOMNEKCHOe U3yyYeHne
CYLLECTBYIOLNX HALUNOHAMbHbIX U PpErMoHasnbHbIX NPaBOBbIX MEXaHN3MOB, NPOBeAEHME
rpynnoBbIX NPe3eHTaLnin, NOCBALLEHHbIX OMbITY perynmpoBaHusa gaHHon cdepbl,
HaKOMSIEHHOMY B pa3HbIX CTpaHax, BbiBreHne obLMxX arieMeHToB cnuctem oxpanbl TBK,
CUTYaLMOHHbIE UCCNeaoBaHus, MOCTOsIHHbIE 06CneaoBaHNa MexayHapoaHon 6asbl
NPaBOBbIX N aAMUHUCTPATMBHbIX HOPM, a TaKKe BbISIBNIEHUE KMNOYEBbLIX MPUHLMMOB U Lenen
oxpaHbl TBK, nonyumBLunx nogaepxky B xoae npeablaywmnx ceccun Komuteta. o npocbbe
KomuteTta ata npoBeaeHHas paHee paboTa no onpeaeneHuo UCXOAHbIX NPeAnoChINoK
aHanusa 6bina pestomupoBaHa B gokymeHTe WIPO/GRTKF/IC/13/4(a), koTopbI AOMNOMHUI
npegBapuTenbHbIA BapMaHT aHanusa npobenos, npeAcTaBneHHbI B AOKYMEHTE
WIPO/GRTKF/IC/13/4(b) Rev.

6. TpuHaguatas ceccust MKI'P, coctosBlasica B oktabpe 2008 r., He npoBoauna
noapobHoro o6eyxaeHus gokymeHta WIPO/GRTKF/IC/13/4 (b) Rev.2, n B pelueHusx ceccum
TONbKO FOBOPUTCS, YTO OH BbIN «MPUHAT K cBeaeHunio» . MKIP He npuHMMana pelleHus o
paccMOTPEeHUN JOKYMEHTa Ha ByayLmMX Cceccusx.

7. B 2017 r. N'eHepanbHasa Accambnes BOVC obpaTtunack k CekpeTapmaty ¢ npocbbon
«YTOYHUTb NpoBeaeHHbI B 2008 r. aHanm3 NnpobenoB CyLeCTBYHOLLINX PEXUMOB OXpaHbl T3
n TBK».

8. B cOOTBETCTBMM C 9TUM peLLEHMEM B MPUNoXeHnn | K JOKYMEHTY
WIPO/GRTKF/IC/37/7 6bin npeactaBneH YTOYHEHHbIN BapuaHT NpeaBapuUTenbHOro aHanmsa
npobenos B obnactun oxpaHbl TBK, BbinonHeHHoro B 2008 r. CTpykTypa, hopmart u
coAepaHue npeablgyLiero aHannsa B OCHOBHOM Obiniv ocTaBneHbl 6€3 naMeHeHun, Kpome
Tex criyyaes, korga Heobxoanmo Obino OTpasnTb NPUHATUE HOBbIX MEXAYHaPOLHbIX
WHCTPYMEHTOB UM U3MEHEHWIA HOPMATUBHOIO PErynupoBaHnsa Unu nonuTukKA. Takum
obpasom, faHHas Bepcusi npeactaBnana cobom To «yTOMHEHME» aHanm3a, 0 KOTOPOM Lna
peyb B npocbbe MKIP. B 4acTtHOCTW, M3MeHeHust Bbinn BHECEHbI B NyHKTHI 1, 2, 6-8, 10, 13,
14,17, 19-21, 24, 35, 38, 41-43, 45-47, 48, 50, 51-53, 57, 58, 61-64, 71-73, 78, 79, 85, 86,
88, 91, 96, 100, 101, 104, 106-108, 110, 1 113. B npunoxeHun |l npusognnack yTo4HeHHas
Tabnuua, oTpaxatroLas BONpocCsl, ynoMsHyTble Bbille B nognyHkTax (a)—(d). JT1oT xe
OOKyMeHT 6bin BHOBb BbinyweH anga 38-i, 39-n u 40-n ceccun MKIP, a Takke BbinyckaeTcs
ANs HACTOSLLEN CeCCUM.

9. YTOYHEHHBIN BapuvaHT npeaBapuTeribHoro aHanmsa I'Ip06eJ'IOB N YTOYHEHHaA Ta6nv|ua
coaepxaTca B NPUIoOXeHNn K HactodemMy OOKYMEHTY.

' 3ameyvaHus1, nonyyeHHble B 3TO BpeMsi, BCe elle nmetotcs Ha Be6eaiite BOUC no crnepyowemy agpecy:
https://lwww.wipo.int/tk/en/igc/gap-analyses.html.

2 DokymeHT WIPO/GRTKF/IC/13/11.

3 NokymeHT WIPO/GRTKF/IC/13/DECISIONS.
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10. Komumemy nipednazaemcs
paccMompems YmoYHeHHbIU
sapuaHm npedsapumersibHO20
aHasu3sa rpobesiog U ymo4yHeHHYHo
mabsuyy, codepxauwuecsi 8
npunoxeHusix | u ll.

[MpunoxeHusa cnenytoT]
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l. CCbITKN N OPYTUE MATEPWUATbI, MCMNOJIb3OBAHHBIE MPW NOAITOTOBKE
HACTOALWENO AHAIIN3A

1. 3HaunTenbHas YacTb MHoOpMaLmK, cogepKallenca B HacTosiLLeM AOKYMEHTe, B3ATa
13 6onee paHHux AokymeHToB MKIP' n gpyrux nyGnukaumin u matepuanos,
noAroTOBNEHHbIX paHee B pamkax geatensHocT MKIP2. Oco6oe BHMMaHWe cnegyeT
obpatutb Ha gokyMmeHT WIPO/GRTKF/IC/6/3. Bce aTn OKyMEHTLI U MaTepuarbl UMEHTCS
Ha BebcarTe BOWC no agpecy: https://www.wipo.int/tk/en/folklore/. Wicnonb3oBanock Takke
cofepxaHve psga Apyrvx nyenukauuii, JOKYMeHTOB U cTaTtei®.

II.  PABOYME ONPEOENEHNA N OPYTUE NPEAMOCBLIUTKN HACTOALLEIO AHAJITN3A

TpaduUUOHHbIE 8bIPAXEHUS KYIbMYpPb!

2. Hukakoro yctosBLuerocs nnm obwenpuHATOro MexayHapoaHoro onpeaeneHus
TEPMUHOB «TPAAVULMNOHHBIE BbIPAXKEHNS KYNbTYPbI» UMK «BbIpaXXeHUA orbKnopa»

(B HacTosAWEeM gokyMeHTe oba 3Tn TepMmnHa ByayT NCMONb30BaTLCA B3aMMO3aMeHSEMbIM
obpas3om u cokpalateca 4o « TBK») He cylwecTByeT, 0O4HAKO MHOXECTBO onpeneneHni aTnx
TEPMUHOB NMEETCS B HALIMOHAITbHOM M PErMOHANbHOM 3aKOHOOATENLCTBE, a TAKKE B
MeXZayHapoaHbIX Jorosopax®.

3. B TeueHne onuTenbHOro BpeMeHM OgHOM N3 OCHOBHbLIX TPYAHOCTEN, CBA3AHHbIX C
obecneveHneM oxpaHbl TBK, octaBanock onpegeneHne npeameta oxpaHbl. OT cnocoba
onpegenerHnsa TBK 3aBucaT kak 06beM, Tak U METOAbI X OXPaHbl NP MOMOLLIN
nHcTpymeHToB NC. XoTAa BbipaboTka KOHKPETHOrO NpeanaraemMoro BapmaHTa onpegeneHms
TBK He siBnsieTcs Lenblo AaHHOro NpeaBapuUTENbHOro aHanmaa, onpeaeneHHoe NoHMMaHne
ero 3HayeHusi 6bINo coBepLUIEHHO HEOBXO0AMMO NPW Ero BbIMOSTHEHWUN.

4.  COOTBETCTBEHHO, B HACTOSILLLEM JOKYMEHTE He CTaBUTCS LieNb NpeanoxuTb eamHoe
onpeaeneHve nnu gaxe NpeanoXuTb cHUTaTb Takoe onpeaerieHne Ha MexzayHapoaHOM

' Cm. pokymenTtel WIPO/GRTKF/IC/3/10, WIPO/GRTKF/IC/5/3, WIPO/GRTKF/IC/5/INF/3, WIPO/GRTKF/IC/6/3 n
6/3 Add., WIPO/GRTKF/IC/7/3, WIPO/GRTKF/IC/9/INF/4, WIPO/GRTKF/IC/11/4(a), (a) Add. n (a) Add. 2,
WIPO/GRTKF/IC/11/4(b) n WIPO/GRTKEF/IC/12/4(a), (b) u (c).

2 BOUC, «CBOAHbIN aHanM3 MexaH3MOB MPaBOBOi OXpaHbl TPAAVLIMOHHBIX BEIPAXKEHWI KyNbTYpbl/BbipaXKeHui
donbknopay, 2004 r.; Janke, “Minding Culture: Case Studies on Intellectual Property and Traditional Cultural
Expressions” (AHke, «C MbICNbIO 0 KyNbType: CUTYaUMOHHbIE UCCreaoBaHMs B 00nacT MHTENNEKTyanbHON
COBCTBEHHOCTM M TPaAMLIMOHHbIX BbIpaXeHuin KynbTypbl»), BOUC, 2003 r.; Kutty, “National Experiences with the
Protection of Expressions of Folklore/Traditional Cultural Expressions — India, Indonesia, the Philippines” (KaTTn,
«HaunoHanbHbI ONbIT OXPaHbl BbipaXeHW gornbknopa/TpagnLMOHHbIX BbIPEXEHWUI KynbTypbl: HANS,
WHpoHesusa, dununnuHel»), BOUNC, 2004 .

3 McDonald, |., Protecting Indigenous Intellectual Property (Australian Copyright Council, Sydney, 1997, 1998) (/.
Makgoranbga, «OxpaHa HTennekTyanbHo cOBCTBEHHOCTH KOPEHHbIX Hapoaos» (CoBeT Mo aBTOPCKOMY MpaBy
AscTtpanuu, CugHen, 1997 r., 1998 r.)); Palethorpe and Verhulst, “Report on the International Protection of
Expressions of Folklore Under Intellectual Property Law” (MainTtopn n BepxynbcT, «[oknag o MexayHapoaHon
oxpaHe BbIpaXKeHuin hornbKnopa cpeacTsamu npasa UHTENNEKTyanbLHON COBCTBEHHOCTU» (MCCcneaoBaHue,
BbINOMHEHHOE No nopy4veHunto Esponenckon Komuccun, oktabps 2000 r.)); “Protecting Traditional Cultural
Expressions: Policy Issues and Considerations from a Copyright Perspective” («OxpaHa TpaanLMOoHHbIX
BbIPaXeHWIN KyNbTypbl: BONPOCH! 1 MOMEHTbI NOMAUTUKN C TOYKW 3PEHNS aBTOPCKOrO nNpaBay) — ANCKYCCUOHHbIN
mMaTepuarn, NoAroToBreHHbIM opraHm3aument «Canadian Heritage», 2004 r.; Lucas-Schloetter, A., ‘Folklore’ in von
Lewinski, S. (Ed.), Indigenous Heritage and Intellectual Property (A. Ilykac-lLUnéttep, MoHaTne "donbknopa" B
moHorpadum C. poH JleBuHckM 1 ap.), «Hacneane KOpeHHbIX HAPOAOB U MHTENNEKTyanbHas COOCTBEHHOCTbY,
2004 r. — cnpaBoYHbIN MaTepuan npeacenatens Komuteta no Bonpocam oxpaHbl TBK, noarotoBrneHHbIN K 34-1
ceccumn MKTP (cm. https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=373916).

4 NokymeHTbl WIPO/GRTKF/IC/3/9 u WIPO/GRTKF/IC/9/INF/4. Cwm. Takke 6a3y HOpMaTUBHLIX MaTepuaros no
appecy: https://www.wipo.int/tk/en/databases/tklaws/.


http://www.wipo.int/tk/en/folklore/
https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=373916
http://www.wipo.int/tk/en/databases/tklaws/
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ypoBHE HeobXoaMMbIM, NOCKONbKY ydacTHMkM MKIP npuaepxunsarotcsa pasnnyHbiX MHEHUI
no 3TOMy BOMpocy. Tem He MeHee, UCKIMIoYUTENbHO AN Lenen JaHHOro aHanunsa nonesHo
AaTtb obuiee 0603Ha4YeHne Toro, YT0 MMEHHO NOHMMAaETCA No4 TEPMUHOM «TPaLMLMOHHbIE
BbIPaXXEHWNS KyNbTypbI».

Xapakmepucmuku TBK

5.  Xapaktepuctukmn TBK nogpobHo obcyxaanuce B 6onee paHHUX JOKYMEHTax u
maTtepuanax?.

6. [ns uenen HacTosLLEro aHanuaa cregyeTt HanoMHUTL ABa MOMeHTa. Bo-nepsbix, TBK
MOryT NpeAcTaBnsaTb COOON camble pasHble MaTepuanbl: OT U3gaBHa CyLLECTBYOLLNX
mMaTtepunanoB, CO34aHHbIX «HEM3BECTHbIMM aBTOpamMmM» B AarEKOM NPOLUSIOM A0 CaMblX
nocrneaHnxX U COBPEMEHHbIX BblpaXXeHU TPaanLNOHHBIX KyIbTyp, BKOYasa BeCb
NPOMEXYTOYHBIN PSS X MOCTEMNEHHbIX N 3BOSTOLMOHHBIX NepepaboTok, MMUTauni,
BO3pOXaeHu n BoccosgaHnin. TBK, aBnasch YacTblo XKMBOro Hacrneaus, NOCTOAHHO
BOCCO3atoTcAa obLwmMHaMM 1 rpynnamMum Kak goopma nx oTBeTa Ha BHELLHME YCMOBUSA N NX
B3aMMOLENCTBUS C NMPUPOOON U UX NCTOPUEN U JAIOT UM OLLYyLLIEHNE CaMOBbITHOCTU K
npeemMcTBEHHOCTU. B CBA3M C 3TMM MOXHO NMPOBOAMTL pasnuune Mexay n3gaBHa
cywecteytowmmm TBK 1 nx coBpeMeHHbIMU BepcuamMm 1 nepepaboTkamu.

7.  Bo-BTOpbIX, XOTS TPAAULIMOHHOE TBOPYECTBO — 3TO AMHAMUYHOE B3anMoaeNCTBME
MeXAy KONMeKTUBHbIM U MHAMBUAYaNbHbIM TBOPYECTBOM, OnpeaensitoLas 0CO6GeHHOCTb
«TPaOULMOHHBIX» NPOM3BEAEHUA COCTOUT B TOM, YTO OHU ABMSAKOTCH BblpaKEHUEM KUBOW
TpaaMuuM 1 AesTenbHOCTM coobLLIEeCTBaA NoAeN, KOTOPoe BCe elle SABMNSETCA ee HOCUTENnemM
1 npakTukyeT ee. [laxe Korga npovsBeaeHue co3gaeTcs OTAeNbHbIM NIMLOM Ha OCHOBE
Tpaauumii U B pamkax oObIYHOIO YKNa[a ero XU3Hu, Takoe NPou3BeaeHne He
«MPUHAONEXUT» TakoMy OTAENbHOMY NULY, a HaxoauTcs B cdhepe OTBETCTBEHHOCTU U
NOEHTUYHOCTU OBLLIMHBI U coxpaHseTcs eto. VIMeHHOo aTo AenaeT Takoe npovsBeaeHne
«TPagULMOHHBIMY.

8. PestomMupys, B LLEeNOM MOXHO cka3aTb, 4To TBK:
(@) aBnALTCA NPOOYKTOM TBOPYECKOW UHTENIEKTYarlbHOM AEATENbHOCTH,

(b) nepenaBanucb U3 NOKONEHWUS B NMOKOMEHMEe B YCTHON chopmMe Unu nytem
noapaxaHus,

(c) oTpaxatoT KynbTypPHYIO U couManbHy0 NOEHTUYHOCTb OBLLMHBI,
(d)  cocToAT N3 XapaKTEepHbIX 3fIEMEHTOB Hacneansi OoLWMHbI,

(e) 4acTo co3gaHbl HEM3BECTHLIMM aBTOpaMm U/MNn aBTopamm, KOTOPbIX HENb3st
TOYHO YCTaHOBUTb, W/UM cammuMn obLLMHaMW,

(f) 4acTo co3aBarnucb NPeXae BCEro B AyXOBHbIX U PENTUIMO3HbIX Liensix,

(g) 4acTo cosgalTcs U BOCNPOU3BOASATCS C UCMONb30BaHNEM MECTHbIX NPUPOAHbIX
pecypcos, U

()  NOCTOSIHHO BMOOU3MEHAITCS, pa3BMBaOTCA U BOCCO34at0TCA B pamMmKkax OOLLMHbI.

5 WIPO/GRTKF/IC/6/3; CopHbln aHanus BOUC.
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9. TepmuH «obLMHAY» NCNonb3yeTcsl B 4aHHOW NpeaBapuUTeNbHOM BEPCUMM aHanmsa B
COOTBETCTBUU C NPAKTUKOW, NPUMEHSIBLLUENCH B JOKYMEHTaX, KOTOpble COCTaBMANUChH B
pamkax gearenbHocTn MKI'P, n o3HayaeT B 06LleM CMbICIEe KOPEHHbIE HAPOAbI, @ TaKKe
TPagVLUMOHHbIE, MECTHbIE U MHbIE KYNbTYpHble coobliecTBa. Vcnonb3oBaHne aTux
TEPMWHOB He NpeanonaraeT Hanuuns koHceHcyca vneHos MKIP B oTHoLEeHUN
6eHedumumapos oxpaHbl TBK n/vnv npaBoOMepHOCTM UM NPaBUITbHOCTU 3TUX NN NHbIX
TepMUHOB. Kcnonb3oBaHUe aTUX TEPMUHOB 115 LieNnein HacTosILLEero aHannsa He BNUAeT Ha
NCnomnb30BaHne OpPyrmx TEPMUHOB B HALMOHASNbHBIX MW PErMOHarbHbIX 3aKOHax U
npouenypax u He orpaHUYMBaET ero.

®opmbl TBK

10. TBK moryT B npmHUMne BKNOYaTb LUMPOKUIA CMEKTP MaTepuarbHbIX, HeMaTepuanbHbIX
1 CMeLUaHHbIX ()OPM TBOPYECKOrO BblpaxkeHus®.

11. TlNpepnaraeTtcd, 0gHaKo, MakCUManbHO KOHKPETU3MPOBATbL HACTOALLMIN aHanun3 u
paccMmaTtpuBaTth B €ro pamkax onpegeneHHble KoHKpeTHble TBK, B OTHOLWEHUN KOTOPbIX
CYyLLeCTBYET, Kak npeacTaBnseTcs, Hanbonee cepbe3HbIN PUCK UX HENPABOMEPHOO
ncnomnb3oBaHug ¢ npumeHeHmem metogos IC. B 6onee paHHuX maTepuanax 6binm
BbISIBNIEHbI U PACCMOTPEHbI PaKTUYECKNE NPUMEPbLI MPUCBOEHNS N HE3AaKOHHOTO NPUCBOEHUS
TBK’. Cpeav aTmx npyMepoB YNOMUHAMNMUChL UCMONb30BaHWe TPpaauLMOHHOW MY3bIKU 1
neceH, Npon3segeHnn n3o6pasnTENbHONO NCKYCCTBA (MPeXae BCEro XXUBoMnmcK),
TPaOULMOHHBIX My3blKanbHbIX MIHCTPYMEHTOB, U34enui pemecen (BKoyas BOMSOLWEHHbIE B
HMX o6pasubl 1 «CcTUNUY), ncnonHeHns TBK, ncnonesosaHne cakpanbHbix TBK n TBK,
COXpaHseMbIX B TanHe, 3anuncen n opm gokymeHTmpoBaHusa TBK, a Takke crnos, HassaHui
1 CUMBOJIOB KOPEHHbIX HAPOAOB.

12. W3 aTux npumepoB criegyeT, 4To oxpaHa TBK MoxeT o3HayaTb oxpaHy (i) pesynbTaToB
TBOPYECTBA U XapaKTepHbIX BbIpaXeHUN KynbTypbl caMmux no cebe; w/vnu (ii) penytaumm unu
CaMOBbITHOCTH, KOTOPbIE C HUMK accouunpyroTes; u/munu (iii) cnocobos nx NponsBoacTea
(Hanpumep, cnocoboB NPOM3BOACTBA U3OENUA pemecna, My3blKarbHbIX UHCTPYMEHTOB UNn
TKaHen).

13. TpeTbs kaTeropus, kacarLlasaca cnocodos nponseoacTea Takux TBK, kak
peMECIEHHbIE U3LENUs, My3blKanbHbl€ MHCTPYMEHTbI U TEKCTUIbHbBIE U3OENUSs, cKopee
OTHOCUTCS K KaTeropuu, HasblBaeMon B pamkax aearenbHocTn Komuteta «TpaguumoHHbIMY
3HaHusMn» (T3). Bonpoc o T3 paccmaTtprBaeTcsa BHYTPEHHE COrfacoBaHHbIM 06pa3om,
OONOSHAKWUM AaHHbIM aHanus, B gokymeHTe WIPO/GRTKF/IC/37/6. [MNpumedaHne
CekpeTapuaTa: OH Takke npeactaBnsieT cobomn, kak ykasaHo Bbille, YTOYHEHHYH BEPCUIO
aHanmsa npobenos B oxpaHe T3 BbinoniHeHHoro B 2008 r.].

14. Wcxoas U3 BblLLEN3OXKEHHOMO, B pamMKax HacTosLLEero aHanusa npeanonaraeTcs
COCPEeAOTOMUTb BHUMAHUE Ha KOHKPETHbIX MpUMepax, OTHOCSLLMXCS K NEPBLIM ABYM U3
yKa3aHHbIX KaTeropui, a UMeHHo:

(@) nuTepaTypHbIM U XyOOXECTBEHHbLIM NMPOU3BEAEHUSAME, TakMM Kak My3blkarnbHble
npousBeneHust 1 NponsseneHus N3o6pasmTenbHOro UCKYCCTBa;

6 CM. «Cnucok v KpaTKoe TEXHUYECKOE NOSICHEHWE Pa3nUYHbIX (hOpM, B KOTOPHIX BCTPEYAOTCS TPaAULMOHHbIE
3HaHus» B aokymeHTe WIPO/GRTKF/IC/17/INF/9.

7" WIPO/GRTKF/IC/5/3; BOWUC, «CBOAHbIN aHanus...».

8 CtaTbsa 2 BepHcKol KOHBEHLUM 06 OXpaHe NMTepPaTypHbLIX U XyA0XKECTBEHHbIX MPOU3BEAEHUI [NacuT:
«TepMUH "nuTepaTypHble U XyOOXECTBEHHbIE NPOU3BEAEHMS" OXBaTbIBAET BCE NPOM3BeaEHUs B 06nacTu
nuTepaTypbl, HAYKu U UCKYCCTBA, KakuM Obl CMOCOBOM 1 B kakow Obl popmMe OHM HU BbiNW BbIPaXeHbl, KaK-To:
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(b)  wncnonHeHusm TBK;

() obpa3suam, BONMOLLEHHbIM B U30enuax peMecen 1 Apyrux nponsseaeHumsx
NPUKNagHOro UCKYCCTBa;

(d)  TBK, coxpaHsiembiM B TalliHe; ©

(e) Ha3BaHNAM, CrnoBamMm 1M CMMBOJ1IaM KOpPEeHHbIX HapoaoB U TpaauUMOHHbIM
Ha3BaHMAM, CrnoBamM U CMMBOJaM.

15. CwMmbICn Takom KOHKpeTusaumm — caenatb JaHHbIA aHanu3 MakCumanbHO KOHKPETHbBIM U
TOYHbIM. OTO HE O3Ha4aeT, o4HaKo, oTcyTcTBUSA Apyrux doopm TBK n anemeHToB
HemaTepuarnbHOro KyrnbTypHOrO Hacreaus, Kotopble Takke SBNATCA LLEHHbIMU U
YS3BUMbIMWN.

3HayeHue mepmMuHa «oxpaHay

Obuwue xapakmepucmuku oxpaHbl UHMesnekmyarnbHolU cobcmeeHHocmu

16. Cuctembl IC pasnuyatoTca no cBOEMy xapakTepy 1 Lensm perynnpoBaHns, KOTopble
OHW npecneayT. Tak, Hanpumep, aBTOPCKOE NPaBo — 3TO NPaBO aBTOPA KOHTPOINMPOBATL
NCNonb3oBaHWe pe3ynbTaToB CBOEro UHTENNEKTYanbHOro Tpyaa. ABTOPCKOE NpaBo He
obecneynBaeT, OAHaKO, MOMHOrO KOHTPOSSA, MOCKOSbKY OHO NPUMEHSIETCSA C Pa3NIUYHbIMU
OrpaHNYEHNSIMN N UCKITIOYEHNSIMU, NPU3BaHHbIX 0becneuntb GanaHc Mexay 3agadven
OXpaHbl TBOPYECKOWN AEATENbHOCTU N 3a4ayen pacnpocTpaHeHns Hgpopmaumn. C gpyron
CTOPOHbI, OXpaHa TOBapHbIX 3HAKOB M reorpaddU4ecknx ykasaHum HanpaeeHa Ha OxXpaHy
npecTuxka v penyTauum TOProBLEB U UX NPOAYKLUMU, a TAaKKe Ha NpeaoTBpaLleHme
HEeCaHKLMOHNPOBAHHOIO MCMOSb30BaHUA Takux 0603Ha4YeHnin, CnocobHOro BBECTU
noTpebutenen B 3abnyxgeHue.

17. OxpaHa NC moxeT BkntovaTb B cebsi oxpaHy npas cobCcTBEHHOCTU. B Tex cny4asix,
Koraa npaBa COOGCTBEHHOCTM CYLLECTBYIOT — Hanpumep, B Crlydae MMyLLLECTBEHHbIX NpaB

B KOHTEKCTE aBTOPCKOro npaesa — npaBoobnagarenu MoryT ocyLecTBnATL 3TU NpaBa camu,
AaBaTb paspeLLeHne Ha X UCMONb30BaHNE APYTVMU NULAMM (T.€. MPaBO MOXET
NLEH3MPOBATLCSA), U/UNK 3anpeLlaTtb X UCNoNb3oBaHWe APYrMMU NULLAMMN.

18. OxpaHa VC He 0bs13aTenbHO nogpasyMmeBaeT NpeaocTaBeHne npae coOCTBEHHOCTH.
Tak, Hanpumep, NMNYHbIE HEMMYLLECTBEHHbIE NpaBa, NPeayCMOTPEHHbLIE aBTOPCKUM NPaBoM,
obecneyvnBaloT KOHTPOSb Hag CNOCOOOM MCMONb30BaHWUS NPOU3BEAEHUS, @ HE HaJ CaMOMN
BO3MOXHOCTbIO €0 UCMONb30BaHUSA, NPUYEM B HEKOTOPbLIX CIy4asx Aaxe Nnocrne ncredeHns
CpoOKa AEeNCTBMSA MMYLLECTBEHHbIX NpaB. AHanorndyHbIM 0b6pas3om, NPUHyaANTENbHbIE
(HepobpOoBOMbHbIE) NMLEH3UN B KOHTEKCTE aBTOPCKOro npasa No3BoNsoT perynupoBaTh
cnocob ncnonb3oBaHUsi NPOM3BEAEHUST U CBSI3aHbI C YNaToON «CrnpaBeaiuBoro

KHUIK, BpoLutopbl U Apyre NUCbMEHHbIE NPOU3BELAEHMS; NeKUMn, obpalleHns, nponosean u agpyrue nogobHoro
poda npousBeaeHust; ApaMmaTuieckme U MysblkanbHo-apamMaTuieckme NponsBeaeHns; xopeorpaduyeckme
npov3BeAeHns U NAHTOMUMBbI; My3blKarnbHble COMMHEHUSI C TEKCTOM Unn 6e3 TekcTa; kuHemaTorpaduyeckue
npousBeAeHus, K KOTOPbIM NPUPABHMBAKOTCS NPOU3BEAEHNS, BbIPAXKEHHbIE CMOCOBOM, aHaNOrMYHbIM
KMHeMaTorpadum; pucyHku, NPOU3BEAEHMUS XUBOMUCU, aPXMTEKTYPbI, CKYNbATYPbI, rpadukn 1 nutorpacuu;
hoTorpachmyeckme Npon3BeaeHns, K KOTOPbIM NPUPABHUBAIOTCS NPOU3BEAEHNS, BblPAXKEHHbIE CNOCOBOM,
aHarnorMyHbIM cpotorpadum; Npon3BeaeH st NPUKNaLHOro UCKYCCTBA; UINMCTpaLmm, reorpaduyeckue kapTbi,
MnnaHbl, 3CKM13bl U NNacTUYECKME NPOM3BEAEHMS, OTHOCALLMECS K reorpacmu, Tonorpadum, apxutektType unm
Haykam».
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BO3HarpaxgeHusa» unm «060CHOBaHHOro aBTOPCKOro roHopapa» (CM., Hanpumep, cTaTbu
11bis(2) n 13.1 BepHcKoMN KOHBEHLMM).

®opwmbi oxpaHbl UC, Hauboriee 8axkHble ¢ MOYKU 3peHusi oxpaHbl TBK

19. [Mockonbky MmHormne TBK npeacraBnsioT cobon nutepatypHble U XyO0XKeCTBEHHbIe
Npou3BeAEHNS UM UCMONHEHNS, AN UX OXPaHbl 0OCOH6EHHO BaXKHbl MEXaHN3Mbl OXPaHbl
aBTOPCKOro Npasa U cMexHbIx npas®. TpaauunoHHble 06pasubl B NpUHLUMNE MOryT
OXPaHATLCS Kak NPOMbILLIeHHble 0bpa3ubl. [na oxpaHbl Ha3BaHWM, 0003HaYEHUN K
CMMBOMOB Hanbonee BaxHbI cuctembl IC, obecneunBaroLLme oxpaHy 3HaKoB 1 yKa3aHui, a
Takke 3aKkoHbl 0 bopbbe ¢ He[oOPOCOBECTHON KOHKYPEHLMEN.

MexxOyHapodHble KOH8eHUuUU U 002080phbI 10 8oripocam UC, 8axkHbIe C MOYKU 3pEHUs
oxpaHbl TBK

20. KoHBeHUUM 1 OOroBopbl B 00NacT aBTOPCKOro npaBa M CMEXHbIX Npas,
agMUHUCTpaTUBHbIE (PyHKLMKN KOTOPbIX BbinonHAeT BOUNC, obpasytoT MexayHapoaHyto
cUcTeMy NPUHLMMOB 1 HOPM, KOTOpPbIE roCcyapcTBa, paTudULMpoBaBLLME 3TN UHCTPYMEHTHI,
peanuayoT Yepes CBOM HauMoHarnbHble 3aKoHbl. MexayHapoaHble KOHBEHLIUMN U JOroBOpPbI
npegycMaTpuBaroT rmbkme HopMbl MO psAy BOMNPOCOB, U HALMOHaNbHOE 3aKOHOAATENbCTBO
MOXET B 3HaUYNTENbHOM CTENEHN OTNNYATBLCHA OT OAHOW HOPUCAMKLMA K APYTON, MO3TOMY Ha
npakTuke oxpaHa VC aBnsaeTtcs, npexae Bcero v rnaBHbIM 06pa3om, BOMPOCOM
HaLUMOHanNbHOro 3aKkoHoAaTenbCTBa. BaXXHO OTMETUTb, YTO MEXAYHAPOAHbIE A0rOBOpPbI
HanpaBneHbl Takke Ha 3alinTy NpaB B MHOCTPAHHbIX KOPUCAMKLMAX HA OCHOBE
HaLMOHaNbHOro pexmMma 1 NpUHLMNOB B3aUMHOCTU.

21. B pamkax HacTosiLlero aHanuaa ynoMmmHatoTcs crieqytolmne oCHOBHbIE
MeXAyHapoaHble KOHBEHUMN 1 Jorosopbl B obnactun UC:

(a) MexayHapogHasi KOHBEHLIMS NO OXpaHe npas UCNOSTHUTENEN, NPOon3BoaNTENEN
doHorpamMm U BellaTesnbHbIX opraHmsaumni 1961 r. («Pumckas koHBeHUuS
1961 r.»);

(b) Mapukckas KOHBEHLMSI MO OXpaHe MPOMbILLIIEHHON cO6CTBEHHOCTU 1967 T.
(«Mapwxckasa kKoHBeHUMSA 1967 1.»);

(c) BepHckas KOHBEHLUMSI NO OXpaHe NMTepaTypHbIX U XyO0XKECTBEHHbIX
npoussenenn 1971 r. («bepHckasa koHBeHunst 1971 r.»);

(d) KoHBeHUus1 06 oxpaHe nHTepecoB npoussogutenen goHorpamm 1971 r.
(«KoHBeHuuma no doHorpammam 1971 r.»);

(e) Cornawenne TPUMC 1994 r.;
) Horosop BOUC 06 aBTopckom npase 1996 r. («OAIM 1996 r.»);

(9) Horosop BONC no ncnonHeHuam n goHorpammam 1996 r. («OND 1996 r.»); n

9 OCHOBHbIE NMPUHLMMBI OXpaHbl aBTOPCKOro NpaBa U CMeXHbIX NpaB U Ux npumeHeHne k TBK paccmoTpeHb! B
6onee paHHMx gokymeHTax. Cm. gokymeHT WIPO/GRTKF/IC/6/3.
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(h) MeknHCcKMIA gorosop No ayanoBmayarnbHbIM ncnonHeHnam 2012 r. («[eknHckun
norosop 2012 r.») (KoTopblIii Noka He BCTynun B cuny) .

«OxpaHa» 8 omsuyue om «CbepexeHus», «CoOXPaHeHUs» Uu «codelicmeus pa3eumuro»

22. B cooTtBeTCTBUM C 0BCYXAEHUSIMU, COCTOSIBLULMMUCH paHee B paMkax KomuteTa,
TEPMUH «OXpaHa», ynotpebnsembiv B peeHun KomuteTta, NpUHATOM Ha ero 12-i ceccum
B ¢peBpane 2008 r., NOHMMAaETCA Kak OXpaHa B TOM CMbICIE, B KOTOPOM 3TOT TEPMUH
ncnonesyetcs B cucteme MIC (MMeHyemasn nHoraa «npaBoOBOWM OXPaHOW»), T.€. Kak oxpaHa
pe3ynbTaToB YENI0BEYECKOro MHTENNEKTyanbHoro Tpyaa u MHHOBauUun ot
HEeCaHKLUMOHUPOBaAHHOIO MUCMOSb30BaHUS.

23. «OxpaHa» VIC B 9TOM CMbICME OTNMYaEeTCAa OT «COEpexeHnsa», «COXpaHeHUa» u
«COOENCTBUS Pa3BUTUIO» KYNbTYPHOIO Hacneauns, KoTopble, Kak NpaBuio, CBA3aHbl C
BbISIBIIEHWEM, JOKYMEHTUPOBAHMEM, Nepeaayven 1 BO3BpaLLEHNEM K XU3HN MaTepUanbHOro
N HemaTepuanbHOro KyfbTypHOro Hacrneaus ons obecnevyeHnsa ero COXpaHHOCTU Unu
XnsHecnocobHocTn. XoTsa camun no cebe MHCTPYMEHTbI 1 MporpamMMbl, HanpaBneHHbIE Ha
coxpaHeHue u cogenctane passutuio TBK, BaxkHbl 1 4ononHsT oxpaHy TBK, ocHoBHOe
BHUMaHMEe B paMKax HacTosLLero aHanmsa, B COOTBETCTBMM C pelueHnem KomuteTta,
npuHATbIM B dbespane 2008 r., cocpegoToyeHo Ha npaBoBor oxpaHe TBK. 3akoHbl n
nporpamMmmel, He oTHocsLmMecs kK obnactu NIC n kacatoLmecs CoXpaHeHns XnBoro Hacneams
W COOENCTBUA €ro pasBuUTUIO, MOTYT UrpaTb MNOME3HYI0 POIib, ONOSHSAS 3aKOHbI,
perynupytowmne Bonpockl oxpaHbl MC. MHorue uenn, ceazaHHble ¢ TBK, 0 KOTOpbIX
3a8BNA0T O6LWMHBI, MOTYT BbITb JOCTUIHYTHI HE NPV MOMOLLX Mep TOro Tuna, KoTopble
npumeHsitoTes B cucteme NC, a npu NoMoLLKM Mep U NporpamMm, HarnpasneHHbIX Ha
cbepexeHune, coxpaHeHVe U CO4EeNCTBNE Pa3BUTUIO KyNbTypHOro Hacneams. Kpome Toro,
ANa NpefoTBpaLleHns HexenaTenbHOro ncnonb3osaHns ceonx TBK obLmHbI nCNoNb3yoT
Opyrve HCTPYMEHTbI, Hanpumep, cpeacTea, co3gaBaemMble B paMkax ux TpaguumMoHHOro
npaea. OTMevanoch Takke, YTO COXPaHEHUIO N Pa3BUTUIO KYNbTYpP KOPEHHbLIX HAPOA0B
MOXeT cnocobcTBOBaTb HaAnexallee NCNonb3oBaHMe TPaAULMOHHBLIX Ha3BaHWUI, COB U
CUMBOJI0B, a Takxke apyrnx TBK.

Llenu, cesizaHHbIe ¢ oxpaHol TBK

24. B 6onee paHHMX OOKYMEHTaXx yKasblBancsa uenbii pag uenen, onpegeneHHbix
rocygapcteamm v oblmHamm B cesau ¢ TBK''. OgHu 13 HUX UMeloT oBLLuin xapakTep,
apyrne 6onee HenocpeacTBeHHO cBsA3aHbl ¢ VIC n oxpaHon TBK. Kpome Toro, B kayectse
WCTOYHUKA, OTpaXkatoLLLero YasiHus KOpeHHbIX HapoA4oB, ynomuHanack deknapauus OOH o
npaBax KOPEHHbIX HAPOJOB.

25. [ns Hagnexalien KOHKpeTu3aunm HacTosILLEero aHanuaa, a Takke ¢ ydetom bonee
paHHuXx obcyxaeHun n pewenns MKIP, npuHaToro B dpespane 2008 r., npeanaraetcs
cuYnTaTb HEMOCPEACTBEHHBIM NPEeAMETOM HACTOSLLIEro aHanns3a Lenu, KOHKPETHO CBS3aHHbIe
¢ oxpaHon TBK npu nomowum mexaHmamos VC.

26. CnepgyeT HanoOMHWUTb, 4YTo yyacTHUKkM MKIP, npyHumas BoO BHUMaHWe BO3MOXHOCTb
NpUHATUA Mep BHe cdpepbl cucteMbl VIC, ykasbiBanu pasnmnyHble 3KOHOMUYECKME U
BHE3KOHOMMYeECKUe Lenu oxpaHbl TBK, ocHoBaHHOM Ha npuMmeHeHnn mexaHmusmos VC, B
YaCTHOCTMU:

0 CnenyeT oTMeTUTb, 4To MappakeLckuii orosop 06 o6nerdeHnn 4OCTyna CrenbiX U L, ¢ HapyLLEeHUAMM
3PEHUS UNN NHBIMW OrpaHUYEHHbIMU CMNOCOBHOCTSAMU BOCMPUHMMATL NeYaTHY MHOPMaLMIO K Ony6rnMKOBaHHbLIM
nponssegeHusam 2013 r. He ynoMmMHaeTCsl B JaHHOM KOHTEKCTE, MOTOMY YTO OH HE MMeET NOoCNneaAcTBMIN, UMEIOLLNX
3Ha4YeHue C TOYKM 3peHnst oxpaHsl TBK.

" NokymeHT WIPO/GRTKF/IC/6/3.
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OXpaHy MHTEeNNeKTyanbHbIX NpaB 4SS COAENCTBUS 9KOHOMUYECKOMY PasBUTHUIO:
HeKoTopble OBLMHbI CTPEMATCS 3asBnATb MHTENNEKTyarnbHble NpaBa Ha ceon TBK
M OCYLLIECTBNATb Takue npaea, No3BOossoLLMe UM UCTIONb30BaTh NX KOMMEPYECKUM
06pa3om B MHTepecax CBOEro 9KOHOMUYECKOrO pa3BUTUS;

OXpaHy MHTeNNeKTyanbHbIX NpaB AN NPeaoTBPaLLEHNst HeXXenaTernbHOro
ncnonb3oeaHus TBK apyrummn nuuamm: HEKOTOpble OBLLMHBLI MOTYT CTPEMUTLCS
OCYLLIeCTBMATb UHTENMNeKTyanbHble NpaBa Ha ceou TBK ans npenoTtepalleHus ux
MCMONb30BaHMS M KOMMEpPLManm3aunum 4pyruMmm nuuamm, BKrovas
Mcnonb3oBaHWe, OCKOPONSAIOLLES UMW YHUKAIOLLLEE KyNbTypy, a Takke
ncrnonb3oBaHWe, HEBEPHO NpeAcTaBnsoLLee UX KynbTypy; W

OXpaHy OT OCYLLECTBNEHNS MHTENNEKTYyarnbHbIX NpaB APYrMX nuu: OBLWUHbI Takke
CTpemATCa NpegoTBpaLlaTh nonyvyeHne nnu coxpaHexHme npas NC Ha cesom TBK, a
TaKkKe Ha NpousBefeHus, co3aaBaeMble Ha UX OCHOBE UMK NyTem nx nepepaboTky,
Apyrumu nuuamu. IJTO npeanonaraeT UCNofb3oBaHWe 3alUUTHLIX MEXaHU3MOB,
GNOKMPYIOLLNX OCYLLECTBINEHNE MHTENNEKTYarnbHbIX NpaB TPETbUX NNL, UK
ynpexgaroLwmx nonyyeHne npas, KOTOPbIE CYNTAOTCS NPOTUBOPEYaLLUMM
MHTepecaMm OGLLUHBI UNK GbINK Nony4YeHbl 6e3 cornacus o6LWKWHbLI («3aWwmnTHas
oxpaHay).

KoHkpemHsbie xenameribHbie ¢hopmbl oxpaHbl TBK

27. Cnocobbl ncnonb3oBaHus pasnuyHbix gopm TBK B Mvpe BecbMa pasHOObpasHbl.
B 6onee paHHux gokymeHTax KomuteTta npMBogunucb NnpumMepbl BUAOB NPUCBOEHNS
BbIpaXX€HWiA KynbTypbl, HA KOTOPbIE YKa3bIBatT KOPEHHbIE OGLLMHBI "2,

28. W3 aTux peanbHbIX MPMMEPOB CrieayeT, YTO Takme OOLMHbI U ApYyrne CTOPOHbI
3aUHTEPECOBAHbI:

(a)

(b)

(c)

(d)

(e)

(f)

B oxpaHe TBK oT HecaHKLMOHMPOBAHHOIO UCMOMb30BaHNS, BKITOYas
BOCMNpou3BeaeHne, nepepaboTKy, pacnpoCTpaHeHne, UCMOMHEHUE N NHbIE
nogoOHbIe AENCTBUS,, B OCOOEHHOCTN KOMMEPYECKOrO UCMONb30BaHNS;

B NpenoTBpalleHnn ucnonb3osaHmsa TBK, sBnsioLLerocs ockopouTenbHbIM,
YHU3UTENbHbLIM U/UNN HENPUEMIEMbIM B KYIIbTYPHOM M JYXOBHOM OTHOLLEHUN

B NpenoTBpaLLeHnM NPUCBOEHMS penyTaummn nnm camobbiTHoro xapaktepa TBK,
CO3JatoLLEero foXHoe BnevaTrieHne, YTo NPOAYKT SBNSIETCSA NOANMHHbLIM
TPaAMUMOHHBIM U3aenvem, 3a cHeT UCMoNb30BaHMsA BBOASALWMNX B 3abnyxaeHue
UNU NOXHBIX NPU3HAKOB MNOASIMHHOCTU UMK NMPOUCXOXKAEHUS UM KOMUPOBaHNS
«CTUNSA» TPAOULMOHHBIX U3OENNIA;

B NpegoTBpaleHmm cutyaumn, korga TBK ncnonesyotca 6e3 ykasaHus
WUCTOYHMKA;

B MPUMEHEHUN 3aLLMTHOM oxpaHbl TBK (TO eCTb NPOTUBOAENCTBUS NONYYEHUIO
apyrumm nuuamm npas NC Ha TBK unu nx agantauuun); m

B NpegoTBpaLleHNM HECaHKLMOHMPOBAHHOIO PaCKPbITUSA KOH(PMAEHLMaNbHbIX
TBK nnun TBK, coxpaHsaembIx B TanHe

2 NokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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29. [ns yTOYHEHUs COOTBETCTBYHOLLMX BApMAHTOB AEWCTBUI U NPUAAHMS HACTOsILLEMY
aHanu3y 6onee NpakTUYeCKON 1 NPUKNaLHON HaNPaBNeHHOCTU NpeanaraeTcs
COCPEeAOTOUUTb Er0 HA STUX LLUECTU OCHOBHbIX (hOpPMax OXpaHbl, BbISIBIIEHHbIX U
PacCMOTPEHHbIX B Goree paHHMX JOKYMEHTaXx.

30. B cBfAsu c 3awuTHON oxpaHor TBK npeanaraetca cocpefoTounTb BHUMaHWE Ha
npegnoxeHunsix 06 oxpaHe ot (i) HeCaHKUNMOHNPOBAHHOIO NCMNOSb30BaHWUS aBTOPCKUX NPaB U
npas Ha obpasLbl B CBSA3M C NpOM3BEe4EHUSIMU, NOMyYeHHbIMU Ha ocHoBe TBK, Bkntovas
nsgenuna pemécen, u (ii) HeCaHKLMOHMPOBAHHON perncTpaLmm MECTHbIX U TPaAULUMOHHbBIX
Ha3BaHW, CITIOB U CUMBOJSIOB B BUAE TOBaPHbIX 3HAKOB.

3HayeHUe mepmuHa «rnpobersbi»

31. PeweHne MKI'P, npuHATOE Ha ero ABeHaauaTon ceccun, npegycMaTpmMBaeT aHanma
«npobenos» B «0bs3aTenbCTBax, HOPMaTUBHbIX NONOXEHUAX U BO3MOXHOCTSIX, YXKe
CYLLECTBYIOLUMX HA MEXOYyHapO4HOM ypOoBHe B obnacTtu oxpaHbl TBK/BO».

32. TloHsTne «npobeny», ncnonbsyemoe B peweHnn MKIMP, nogpasymesaeTt Hann4dne
Heya0BNeTBOPEHHOW SKOHOMUYECKON, KyNbTYPHOW UMK couunanbHOM NoTpebHOCTH.
BbisiBNeHWe Taknx 3KOHOMUYECKMX, KyNbTYPHbIX UK coumanbHbiX NoTpebHocTen n
onpegeneHve Toro, ABNSATCA NN OHU «HEYAOBNETBOPEHHbIMUY — 3TO NpeanpusTne
HeonpepgeneHHoro obbema, nockonbky B pamkax MKIMP noka oTcyTcTByeT 4OrOBOPEHHOCTb
no aTum BonpocamM. OnpegeneHne HeyaOBNETBOPEHHON NOTPEBHOCTH Kak «npobenay, n
npexge Bcero onpeaeneHve Heob6xoaMMOCTHM 3anonHeHUs 3Toro npobena — aTo BONpoc,
KOTOpPbIN AOMKEH peLlaTbCca rocyaapcTBaMum-yneHamu.

33. Tem He MeHee, NpUHUMas NparMaTUYHbIN NOAXOA, B paMKax BbIMOMHEHUS peLleHns
MKI'P BO3MOXHO BbISIBUTL Npobenbl, KacaroLwmecs:

(a) dhopm oxpaHbl, xenaTenbHbIX 4118 rOCY4apcTB U OBLWMH (KOTOPbIE YNOMSAHYTbI
BbllWe); n/vnu

(b)  KOHKpPEeTHbIX OCO3HAHHbIX TEXHUYECKMX HE4OCTaTKOB cyLlecTByowen cuctemsl IC
B CBA3K ¢ oxpaHon TBK. 31u Bonpockl nogpobHo paccmaTpmBanucb B Matepuanax
OMpOCOB 1 ApYrMX AOKYMEHTaX U MmaTepmanax, KoTopble roTOBUNCL B paMKax
aesarenbHocTn MKITP 3,

34. JKenaTenbHble hopmbl OXpaHbl BbinNKn onpegeneHsl Boilwe. B kayecTBe KOHKPETHbIX
TEXHNYECKMX orpaHuveHunin cuctem VC, Hambonee BaXKHbIX C TOUKM 3peHust oxpaHbl TBK,
yKasblBanucb cnegyowme MOMeHThbI:

(@)  TpebosaHue «opuzuHarbHOCMU»: aBTOPCKUM NPaBOM OXPAHSAKTCS TOSbKO
«OpUrMHanbHbIe» NPOU3BEAEHNS, MHOTUE XXe TPaAULMOHHBLIE NUTEPATYPHbIE U
Xy[0XXeCTBEHHbIE NPOU3BEAEHNS He ABMSITCH «OPUrMHANbHBIMUY B 3TOM
cMbicnie. Takxke ykasblBanocb, YTO TPaaMLMOHHbIE 06pasLbl He SBMSOTCS
«HOBbIMW» UMW «OPUrMHANbHbLIMUY» B KOHTEKCTE OXpaHbl MPOMbILLNEHHbIX
obpasuoB. C gpyron CTopoHbl, nepepaboTaHHble TBK MoryT nonyvatb OXpaHy Kak
«OpUrMHarnbHbIe» 0OBbEKTbI aBTOPCKOro NpaBa Unmn kak ob6pasLibl, B CBA3W C YeM
npeabsBnsaoTCcs TpeboBaHMS NPUMEHEHUS «3aLLMTHON OXpaHbI» (CM. HUXeE);

13 Cm., Hanpumep, nokymeHTbl WIPO/GRTKF/IC/1/5, WIPO/GRTKF/IC/3/11, WIPO/GRTKF/IC/5/3 n
WIPO/GRTKEF/IC/6/3.



(b)

(c)

(e)

(f)

WIPO/GRTKF/IC/44/7
MpunoxeHue I, ctp. 11

«CobcmeeHHOCMb»: MPUMEHEHNE NHCTPYMEHTOB OXpaHbl aBTOPCKMX NpaBs U
NPOMbILLIIEHHbIX 06pa3yoB YacTo TpebyeT ykaszaHUsA N3BECTHOIO KOHKPETHOro
aBTOpa Mnv aBTOPOB AN onpefeneHns npasoobnagarenen 1 TOYHOro peLLeHns
BOMpOCa O TOM, KTO MOXeT ObITb 6eHedpmumapom npas. OagHako onpenenuTb
aBTopoB TBK 1, cooTBeTCTBEHHO, NpaBoobnagartenen n 6eHeduumapoB npas Ha
TBK, 3aTpygHuUTEernbHO, ecrnin He HEBO3MOXHO, nockonbky TBK cosgaHbl 1
COXpaHATCA 06LMHAMM M/UIM X aBTOPbI MPOCTO HEU3BECTHbI /UK HE MOTYT
ObITb ycTaHoBMEHbl. CaMO NOHATUE «COBCTBEHHOCTUY» B TOM CMbICIIE, B KAKOM
OHo ynoTtpebnseTtca B cucteme VIC, Tarke MoxeT BbITb HENOHATHBIM 51 MHOMMX
KOPEHHbIX HAPOAOB (CM. HWXe NMof 3arofioBKOM «MOHATUMHBIN pa3pbiBy);

Qukcayus: TpeboBaHme ukcauumn, NpegycMoTpeHHOE 3akoHo4aTeNbCTBOM 00
aBTOPCKOM MpaBe MHOIMX CTPaH, UCKMOYaeT BO3MOXHOCTb 00ecneYveHmnsi oXpaHbi
HemaTepuanbHbIX W YCTHbIX BbIPAXXEHUI KyIbTypbl, TAKMX KaK CKa3ku, TaHUbl Ux
necHu, 40 NX BOMNOLLEHNA nu 6e3 nx BONMOLLEHMS B KaKOW-TO hopme unum Ha
KakoM-TO HocuTene. [axe HekoTopble «3ahUKCUPOBaAHHbLIE» BbIPAXEHUS, Takne
KaK pacKkpacka nuua, packpacka Tena Unm ckynbnTypbl U3 necka, MOryT He
oTBeYvaTb aToMy TpeboBaHuio mkcaumn. C apyron CTOPOHLI, NpaBa Ha 3anucu
TBK 1 nx oopmMbl X AOKYMEHTUPOBAHUA NpUHaZnexar nuuy, BbINONHUBLLEMY
Takne OencTeusa omMkcauumn, B YaCTHOCTU, UCCreaoBaTenisiM 9TUYECKON MY3bIKU
unu conbknopa u Apyrum uccrnegosartensam, a He cammm Hocutenam TBK;

CpOK oxpaHbl. yTBEPXOAETCS, YTO OrPaHNYEHHbIN CPOK OXpPaHbl, MPUMEHSIEMbIV
Nnpwn oXpaHe aBTOPCKMX N CMEXHbIX MPaB 1M NPOMbILSIEHHbIX 00pas3LoB, He
noaxoant anst TBK. Bo-nepBbix, OH He oTBe4aeT noTpebHocTn obecneyeHus
oxpaHbl TBK Ha NOCTOAHHOW OCHOBE UMK NO KpanHen Mmepe B Te4YeHNE CpoKa
XWU3HK 06LWKNHBI. Kpome Toro, orpaHMYeHHOCTb CpOKa OXpaHbl NpeanonaraeT
onpeaeneHHOCTb BpeMEHW CO3aHus U NepBoro obHapoaoBaHus
npounssefeHnd, kKoTopoe B crydae TBK 4acTo HEN3BECTHO;

®opmarbHble mpebosaHus: eCcn NPy Nony4YeHnn oxpaHbl aBTOPCKMX U CMEXHbIX
npaB popmarnbHble TpeboBaHUS OTCYTCTBYIOT, TO MPU NOSy4EHUN OXpPaHbl
NPOMbILLNEHHbIX 06Pa3LOB 1 TOBAPHbLIX 3HAKOB NPeAyCMOTPeHbl onpeaeneHHble
TpeboBaHWsA B OTHOLLEHUM perMcTpauum npas U NPOANEHNs ee cpoka.
YKa3sblBanocb, YTo Takue TpebGoBaHWs 3aTPYAHSIIOT UCNONb30BaHNe 3TUX CUCTEM
NC KopeHHbIMM U TPaANLMOHHBIMWU OBLLMHaMU;

UcknroveHus u ogpaHu4eHuUss: MTOMMMO 0BCyXaeHns Bonpoca 06 orpaHn4YeHHOCTH
cpokoB, obecneyvmBaembix 6onbIMHCTBOM bopMm VIC, yTBEpXKaAnoch, YTo apyrue
NCKINIOYEHUSA N OrpaHnYeHuns, obbl4HO NPeayCMOTPEHHbIE 3aKOHOA4aTeNbLCTBOM MO
Bonpocam NC, He nogxoaaTt ana TBK. Hanpumep, Tunn4Hoe ncknioveHne ns
aBTOPCKOro npasa, Aonyckaroliee BOCNPOM3BEAEHMNE CKYNbNTYPbl UK U3genus
XyOOXeCTBEHHbIX pemMeceri, NOCTOAHHO SKCMOHUPYEMOro B nNy6rnyHom mecTe,

B Buae otorpacuii, pUCcyHKOB U NHbIX N306paKeHNNn, MOXET BbI3blBaTb
03ab04YeHHOCTb NpeacTaBmTENEN KOPEHHbIX HAPOAOB U HapyLLaTb UX
TpaguUMOHHbIEe NpaBa. AHanormyHbiM 06pasomM, HauMoHarnbHbIE 3aKOHbI 00
aBTOPCKOM MpaBe 4YacTo paspeLuaroT NybriMyHbiM apxmBam, Gubnmorekam u
ApyrMm NogobHbIM yupexaeHnam genatb penpoaykumMm NponsseneHnin n
OTKpbIBaTb 4OCTYN K HAM And ny6nukn. HekoTopble U3 TakuX UCKITOYEHUI 1
orpaHnyYeHnn KPUTUKOBANMCh NPeaCcTaBUTENSIMU KOPEHHbIX U TPAANLMOHHbBIX
OOLWNH; apyrne npeacTtaBUTeNy NogyYepKMBani, YTo Npu NPUMEHEHM NObIX
WCKINIOYEHUIN N OFpaHUYEHNI creayeT yunTbiBaTb OOLWECTBEHHbIE NHTEPECHI; U
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(9) BawumHas oxpaHa: KOpeHHbIE HAPOAHOCTU N OBLLMHBI 03a004YEHbI TEM DaKTOM,
YTO HE CBSA3aHHbIE C HUMW KOMMaHUWN N YaCTHbIE NMua UMUTUPYIOT WU KONMUPYIOT
nx TBK unun ncnonb3syoT Nx kKak ICTOYHUK BOOXHOBEHMS, obecneynBas oxpaHy
WHTEenneKTyarnbHbIX NpaB Ha CBOW NPOU3BOAHbIE NpoussBeaeHus, obpasubl, 3HaKku
unu gpyrue npovssegeHus. Hanpumep, obLmMHbI Bbipaxanu 03abo4eHHOCTb No
NnoBOAY MCMNOMb30BaHUA HE CBA3AHHLIMW C HUMM NML @M1 CoB, Ha3BaHUN,
06pa3uyoB, CUMBOSOB U APYTUX OTANYMTENbHBIX 0003HAYEHUIN B KOMMEPYECKMX
Liensix U ux pernctpaumm B Ka4ecTBe TOBapHbIX 3HAKOB. Kpome Toro, Hu
3aKoHO4aTenbCTBO 06 aBTOPCKOM NpaBse, HU 3aKOHOAATENbCTBO O MPOMbILLIIEHHbIX
obpasuax He npegycmMaTpmMBaeT OXpaHbl KCTUMA» NUTEPaTYPHbIX U
XyO0XXeCTBEHHbIX MPON3BEAEHUI UMK, COOTBETCTBEHHO, 0OpPa3LoB.

Mpo6erbi, Komopbie HernocpedcMeeHHO He PacCMampuUearomcs 8 paMKax HacmosiLeao
aHanusa

35. [loHsmulHbil pa3speis: NpeanaraemMbiii akLEHT Ha Takux npegnofnaraemMbiX KOHKPETHbIX
N TEXHMYECKUX HeJocTaTKax cylecTByowmnx cuctem VC He JOMKHO NPUBECTU K TOMY, YTO
OyayT ynywieHbl u3 Buay 6onee rnybokme NOHATUNHBIE pa3nuumMa Mexay Lensamm un
OpPVEHTMPaMN KOPEHHbIX HAPOAOB U LIENSIMU U OPUEHTMPaMK cyLlecTBytoLen cuctemsl VC.
Bonee Toro, ycmaTtpusaeTcs onpeneneHHas CBs3b MeXay TakKMmMu NOHATUAHBIMA
pasnnunamMm n TeXxHM4ecknmm HegoctaTkamu. lNpeacraBuTenn KOPEeHHbIX HApPOaoB,
yyactByowwme B pabote KomuteTta n gpyrux GopymoB, CHO Bbipaxkanu CBOM COMHEHUS MO
noBody CnocoBHOCTM TpaanumnoHHon cuctembl C oTBevaTb ux doyHOaMeHTanbHbIM
Hyxgam. OTmevanocb, Hanpumep, YTO CaMoO NOHSATME «COBCTBEHHOCTMY», UCNONb3yEMOE B
obuwenpuHaTon cucteme MNIC, He COBMECTMMO C MOHATUAMM OTBETCTBEHHOCTU U 3a00ThI O
coxpaHeHun TBK, KoTopble nexaT B OCHOBE TPaaMUMOHHOMO npasa U CUCTEM, OCHOBaHHbIX
Ha obOblvasix. Ecnu cuctema aBTOpPCKOro npaBa gaeT UCKMIYUTENbHbIE NpaBa YaCcTHOM
COBCTBEHHOCTM OTAENbHLIM NLIAM, aBTOPbI, NpUHaAnNexalme K KOpeHHbIM Hapoaam,
OOIDKHbI cobntogatb AMHaMUYHbLIE M CIIOXKHbIE NpaBuia N HOPMbl OTBETCTBEHHOCTH,
sABnsoLwmMecs oOLLMHHBIMK MO CaMOK CBOEN NPUPOLE M CKOpee HanoMMHaloLWme npasa
[I0BEPUTENBHOrO UCMOMNb30BaHUA UMW pacrnopsikeHns 4,

36. B pamkax HacTosiwero aHanu3a at1 6onee pyHaamMeHTanbHbIe Pa3nuyns He MOryT
Aaxke OblTb pacCMOTPEHbI B NOSTHOM 06beMe, He FOBOPS yKe 0 TOM, YTOObI Nnpeanaratb
Kakoe-To pelueHusa anga nx npeogorieHusa. Cuctema aBTOPCKOro npaea, no CyLlecTBy,
npu3BaHa obecneynBaTb MakcMmanbHO cbanaHCUpOBaHHOE U crpaBeaInBoe KOMMepYecKoe
Mcnonb3oBaHWe NPon3BeaeHn TBOPYECKOro Tpyaa, B TO BpeMs Kak MHorne TBK
co3gaBanucb Npexae Bcero B AYXOBHbIX U PEMNUIMO3HbIX LieNsiX U He Bbinn npeaHasHayeHbl
ANA MakcUMarnbHO LUMPOKOro ny6rnmnyHoro pacnpoctpaHeHms. Kak yxe ykasbliBanoch B xoge
obcyxaeHust aTnx BonpocoB B KomuteTe'®, noTpebHOCTM KopeHHbIX O6GLLMH, KacatoLmecs
npuHagnexawmx um TBK, koTopble He MoryT 6bITb YAOBNETBOPEHLI B pamkax cuctemsl NC,
Mornu 6bl, BO3MOXHO, ObITb yO0BNETBOPEHbI NyTeM co3gaHusa cuctemsl IC sui generis n/nnn
NCMNOMb30BaHMSA MEXaHM3MOB, He OTHOCALLMXCS K cucteme VIC, Hanpumep, 3akOHOB O
3anpeTe KOLLYHCTBEHHbIX eNCTBUIA, 0BecnedeHmmn KynbTYPHbIX U UHbIX MpaB YeroBeka,
3alnTe YenoBeyeckoro AOCTOMHCTBA, COXPaHEHUM KyIbTYPHOro Hacrneams, 3aKOHOB O
KneeeTe, NpaB Ha Ny6nnyHoe Ncnonb3oBaHWe U HOPM, rapaHTUPYHOLLIMX HENPUKOCHOBEH-
HOCTb YaCTHOM XU3HW. B 3TON CBSI3N B KAYECTBE NCTOYHMKA, OTPaKAKOLLEro YasitHUS
KOpEeHHbIX HapoaoB, ynomuHanace Jeknapauus OOH o npaBax KOpeHHbIX HapoaoB.

4 Cm. nokymeHT WIPO/GRTKF/IC/3/11, cTp. 3; cm. McDonald, cTp. 45.
15 NokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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37. Pa3spbig Ha npakmu4yeckoMm yposHe: Bo-BTopbix, paboTa no cbopy dakTuieckmnx
maTtepuanos, nposeaeHHass BOVNC B camom Havarne aToi nporpaMmbl, B 1998 1 1999 rr. ",
nokasana, 4to Hanboree CyLeCTBEHHbIMW NPENATCTBMAMMN 4115 9PDEKTUBHOIO
NCcnonb3oBaHnsi MHCTPYMeHTOB NC KOpeHHbIMM U MECTHLIMU OBLLMHaMN MOTyT BbITb
NpenaTCTBMS TEKYLLEro n NpakTMYeCcKoro xapakrepa, Takme Kak orpaHU4eHHbIe BO3MOXHOCTH
nony4YeHns Hagnexalumx pUANYECKNX KOHCYNbTaLMN U HEAOCTAaTOMHOCTb (PUHAHCOBBIX
cpeacTB Ans npuobpeTeHna n 3awmTtbl Nnpas. B uccnepoBaHuax AHke, BbINOMHEHHbIX MO
3akady BOUC, atu npaktnyeckme TpygHOCTM OTMEYEHbI, Hanpumep, B rnase
«Mcnonb3oBaHne ToBapHbIX 3HAKOB 47151 OXPaHbl TPAAULMOHHbLIX BbIPaXXEHUIN KyNbTYpbl».
[nsa npeogoneHus aTux NpenaTcTBMIA Npeanaranncb camble pa3finyHble peLleHns, BKoYvas
MCMonb3oBaHNe MexaHW3MOB anbTepHaTMBHOIO yperynuposaHusa crnopos (AYC)'". Takue
npakTnyeckue NpenaTcTBMSA He SABNAOTCA NPpegMeTOM HacTOSLWEero aHanumsa.

38. TBK, Haxodsuwuecsi 8 0buwem enadeHuu: B-TpeTbux, BaXHOW 1N MOCTOSHHO BHOBb
BO3HUMKatoLen npobnemon oxpaHel TBK aBnseTca onpeneneHvne BnagenbLUeB BbipaXKeHWn
KynbTypbl, HAXOOALMXCA B COBMECTHOM BlageHNN HECKOSbKMX OOLLMH, NPOXMBAOLLMX Ha
OAHOW U TOW e HaUVOHaIbHON TEPPUTOPUN NI HA Pa3ITUYHBIX TEPPUTOPUAX. BO3MOXHbIE
BapuaHTbl peLleHns 3Toln Npobnembl MOryT BKOYaTb CXeMbl COBMECTHOrO BriageHus
npaeBamu 1 nNpegocTaBneHne obLmMHamM paspeLleHns BrnageTb NpaBaMmn Ha O4HU U Te XXe Unu
cxogHble TBK pasgensHo. [Npu aToM nogvepkMBanoch, YTO B ONpeaensioLLyto porb B
PELLEHNN 3TUX BOMPOCOB AOSMKHbI UrpaTh TpaguUMOHHOE NpaBo 1 npoueaypbl. Ewe ogHnm
BO3MOXHbIM peLueHneM 3Tor npobnembl morna 6bl 6bITb Nepeaaya Npae rocy4apcTBy UIn
odmumansHomy opraHy. CyLiecTByloLME perMoHasnbHble OpraHm3aunm n MexaHu3Mbl Takke
MOrfn Bbl UrpaTh BaXKHYIO POSb B peLLEHUN NpobnemM «pernoHanbHOro osbKnopa.

39. [lpobernbi, ummaHeHmMHble Ons cucmem MIC: HakoHew, npunaratTcsa yCunums K Tomy,
4yTOObI BbIABUTL Kak (i) npobensbl, cneunduyHble anga TBK, Tak u (i) npobenbl B MexaHu3max,
KoTopble MOrnu Bbl ucnonb3oBaTbca Ans oxpadbl TBK, koTopble He cneundunyHbl anga TBK,
a UMMaHeHTHbI Ans cuctembl IC (Hanpumep, orpaHUYeHnst U UCKINKOYEHUSA N3 aBTOPCKOro
npaea). Cuctema VIC He obecneunBaeT abCOMOTHOIO KOHTPONS Hag OXpaHAEMbIMU
ob6bekTamu, NpuyemM B CUCTEMaX OXpPaHbl aBTOPCKMX Y CMEXHbIX NpaB 0COHBEHHO LUMPOKO
NPUMEHSIIOTCA UCKINIOYEHUS N orpaHuydeHmnst. CylecTByoLme rpaHuLbl TPUMEHUMOCTH
cuctem NC, Bkntovasi peleHns 06 o6bemMe 0xpaHbl, HacTO OTPAXKaKT BaXKHbIE NMPUHLMNDI
0o6LeCcTBEHHON NOMUTUKN, B YAaCTHOCTU, NPUHLUN CBOBOAbI BbICKa3blBaHWUA U 0OLLECTBEHHOMO
AoCToAHMA. Takue NpuHUUMbI NONIMTUKM PAaCCMOTPEHbI HXe B pasaene «Bonpocol
perynupoBaHusiy. Hanpumep, kak oTMeyan oauH N3 KOMMEHTaTOpPOB, UCMNOMb30BaHME
APYrnX KynbTyp Kak MCTOYHUKa BOOXHOBEHMS — 3TO YacTb TBOPYECKOro npoecca, a
NCcnonb3oBaHne «CTuns» kakoro-to TBK He 06a3aTenbHO AOMKHO CYUTATbCA HE3AKOHHbIM
NpUCBOEHNEM, OCOBEHHO €Cnn NOpK 3TOM yKasbiBaeTcs UCTOYHUK TBK.

40. B pamkax HacToslLLero npegBapuTenbHOro aHanmsa atn 6onee obwime npobensol
NMOHSATUINHOIO M NPAKTUYECKOro XapakTepa fanee He paccMaTpuBaloTcs. TeM He MeHee, OHU
BeCbMa CYLLECTBEHHbI U BaxHbl. OHU yxXe 06cyaanuch B pamkax KomuteTta paHee u,
BO3MOXHO, OyayT obcyxgaTbcs n B Oyayiem.

lNpobernbi 8 KOHMEKCME MHO20YPOBHEBO20 M0OX00a K orpedesieHUo obbema oxpaHhbl

41. Ha ceoen geaguatb cegbmomn ceccun MKIP BHec Ha obcyxaeHne npeasioxxeHme o
MHOrOypoOBHEBOM MOAX0AE K onpeaeneHnto oobema oxpaHbl, KOTOPLIN NpegnonaraeT, Y4To

16 BOMC, OtueT 0 pesynbTatax Muccum no c6opy AaHHbIX; gokymeHTbl WIPO/GRTKF/IC/3/10 n
WIPO/GRTKF/IC/5/3.

7 BOUC, OtueT 0 pesynbTatax Muccum no c6opy AaHHbIx; gokymeHTbl WIPO/GRTKF/IC/3/10 n
WIPO/GRTKEF/IC/5/3; WIPO/GRTKF/IC/2/10 n WIPO/GRTKF/IC/3/15.
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npasoobnagaTenu MMeT pasnuyHble BUAbl UM YPOBHU MpaB Uin MOryT BOCMOSb30BaTbCA
pasnnyHbLIMX Mepamu, B 3aBUCUMOCTU OT XapakTepa 1 ocobeHHocTen obbekTa OXpaHbl,
YPOBHS KOHTPONS, KOTOpPbIM pacnonaratoT 6eHeduumapbl, U CTENEHN pacnpPoOCTPaHEHHOCTU
o6bekTa oxpaHbl. MHOroypoBHEBbLIN NoAxo 03HavYaeT AnddepeHUMPOBaHHYO OXpaHy
pa3nuyHbix TBK B LUMPOKOM MHTEpBane oT TpagULMOHHbLIX BbIpaXeHWU, JOCTYNHbIX LLMPOKOW
ny6nuvke, 4O BbIpaXXEHWIN, XPaHALLMXCA B TalHe, CakpanbHbIX BbIPXXEHUN NN BblpaXXeHUN,
He M3BECTHbIX 3a npegenamm obLWMHbBI U KOHTpoNUpyembix 6eHedrumapamm. 3TOT NOAX0A
npegnonaraet, Hanpumep, 4To Ansa oaHux sungos TBK (Hanpumep, TBK, coxpaHsiembix B
TariHe, 1 cakpanbHbix TBK) MOryT npUMeEHATLCA 9KCKMO3MBHbIE UMYLLLECTBEHHbIE NMpaBa, B TO
BpeMms kak anga apyrux suagos TBK, koTopble nyGrMyHO pacnpoCcTpaHeHbl UK LMPOKO
N3BECTHbI, HO BCE K€ CBA3aHbl C KOHKPETHBIMWN KOPEHHLIMW HAapO4aMM U MECTHbIMU
obwmHamn, bonee nogxoaswen MoxeT ObiTb MOAEND NMNYHBLIX HEVMYLLECTBEHHbIX NPaB.

42. CnepyeTt OTMETUTb, YTO B KOHTEKCTE MHOrOYPOBHEBOIO NoAxoAa K onpeaeneHuto
obbema oxpaHbl Npobenbl, KOTopble MOTYT BbIThb BbISBIEHbBI HA MEXAYHAPOAHOM YPOBHE,
OyayT, No-BMAMMOMY, pas3nnyaTbCH B 3aBMCMMOCTU OT YPOBHS UX OXpaHbl, OnpeaensemMoro ¢
y4yeTOM, Hanpumep, Takux MOMEHTOB, Kak xapaktep u ocobeHHocTn TBK, ypoBeHb KOHTpOIs,
coxpaHsiemMbln 6eHeduumapamm, 1 CTeneHb PacnpoCTPaHEHHOCTU BbIPaXKEHWUIA.

Pe3rome

43. PesynbTaTbl U3NOXEHHOro aHanmnsa o606LeHbl B CTPYKTYPUPOBAHHOM BUAE

B NPUBOANMON HWXe Tabnuue. 3TOT CUCTEMaTU3MPOBAaHHBIN Noaxon 6bin NPUHAT B
nHTepecax bonee ACHOro NpeacTaBreHns pesynbTaToB aHann3a n 03HAKOMIIEHNS C HUMMW,
HO Ha MpakTuKe BONpOChl peKo yaaeTcs NPeAcTaBnTb B CTOSMb HArnMagHOM CTPYKTYpUpPOBaH-
HOM Buge. MoXxHO Takxke paccmaTpuBaTb BOMPOC O TOM, HACKOMNbKO aKTUBHO OBLLMHbI
NCNOMb3YKT UMW B COCTOSTHUM UCMONb30BaTb KOHKPETHBIE BO3MOXHOCTU, KOTOPbIE MOTYT
obecneynBaTbcsa coBpeMeHHbIMU cuctemamm VIC. Kpome Toro, TBK yacTo TecHo cBa3aHbl C
TeMu unu nHeimmn popmamu T3 (cM. gokymeHT WIPO/GRTKF/IC/37/6). Takum obpasom,
AaHHbIV NOAXOA, C YH4EeTOM TOrO, Kak BELLUM NPOUCXOASAT UM MOryT NPOUCXOAUTb Ha
npakTuke, BbIMAANT HECKOIbKO UCKYCCTBEHHBbIM, TEM HE MeHee, npeanornaraeTcs, YTo Takou
METOAMYHBIN U CTPYKTYPUPOBAHHbIN MOAX04 MOXET NOMOYb 0BCY>XAEHWNIO 3TON
npobnemaTtnkm B MKIP.
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O61bekT TBK: XKenaembin BUg, Mpeanonaraemsblie
OXpaHbl: HeAOCTaTKU:

(i) nutepaTypHble u (i) oxpana TBK ot (i) TpeboBaHue
XyO0XEeCTBEHHbIE HeCaHKLNOHNPOBaH- OpUrMHanbHOCTH
npou3BedeHuns, HOro UCMNONb30BaHUSA (i) BnageHue
Hanpumep, (i) npepoTBpaLleHne (iii) dukcauna
npoun3BeneHus ucnonb3oBaHue TBK, (iv) cpok
TPaanLNOHHON ABngoLerocs (vi) Hanuuune
MY3bIKM U ockopbUuTenbHbIM, popmarbHbIX
n3obpasmTenbHoro YHU3UTENbHBIM U/Unu TpeboBaHui
NCKyCCTBa HenpuemMrembIM B (vii) ncknoyeHms u

(ii) ncnonHeHms TBK KyNbTYPHOM 1 OrpaHnyeHus;

(iii) obpasupl AYXOBHOM OTHOLWIEHUN | (vii) 3awmTHas oxpaHa

(iv) TBK, coxpaHsiemble B ((iii) npegoTBpaLleHune
TanHe NOXHbIX UMW BBOOALLMX

(V) HasBaHus, cnosa u
CVMMBOJ1bl KOPEHHbIX
Hapoaos,
TpaauLMOHHbIE
HasBaHus, cnosa u
CMMBOIbI

B 3abnyxgeHve
yTBEPXOEHUN O
NOAMNVHHOCTU U
NPOUCXOXAEHUN

(iv) Heyka3aHne NCTOYHMKA
npv UCNonb30BaHWUM
TBK

(V) 3awuTHasa oxpaHa TBK

(vi) oxpaHa oT
HeCcaHKLMOHUPOBaH-
HOro packpbITUA
KOHmAeHUnanbHbIX
TBK nnu TBK,
COXpaHAEMbIX B TalHe

. AHAJINS

A. Obs13amenibcmea, HopMamueHbIe MoJI0XKEeHUSI U 803MOXXKHOCMU obecrnieyeHus: oxpaHbl
TBK/B®, yxe cywecmsyrouwue Ha MexOyHapoOHOM YPO8HEe

JlumepamypHsbie u xXyQoxecmeeHHbIe Mpou3eedeHust

44. JluTepaTypHble N Xy4OXECTBEHHbIE NPOU3BEAEHWNS, KaK NPaBUIO, OXPaHAOTCA
3akoHoAaTenbLCTBOM 06 aBTOPCKOM npase, KOTOpoe Ha MeXOyHapOA4HOM YPOBHE NONy4uro
dopmy bepHckon koHBeHumn 1971 r., Cornawenua TPUIC 1994 r. u JAIT 1996 .
CoOTBETCTBEHHO, NMPUMEHUTESBHO K MpadulUOHHbIM NNTEPATYPHbIM U XYAOXKECTBEHHbIM
Npon3BeAEHNSIM pedb MAET UMEHHO 06 3TUX MeXAyHapoLHbIX JOrOBOpaXx.

45. B pamkax 3Tux gorosopoB oxpaHa TBK, nmerowmnx popmy nmrepaTypHbIX 1
XyOO0XeCTBEHHbIX Npoun3BeaeHnin, obecneunBaeTcs cneayowmnmm obasatenscTeamu,
HOPMAaTMBHLIMWN MOMOXEHNAMU U BO3MOXHOCTAMM:

(@) TpaaunuuoHHble NUTepaTypHbIE N XyAOXECTBEHHbIE NPOM3BEeaeHNS,
npu3HaBaeMble [OCTAaTO4YHO KOPUrMHAmNbHBIMU» U UMEKOLLNE N3BECTHOrO aBTopa
U1 aBTOPOB, MOTYT OXPaHATLCS aBTOPCKMM npaBoM. [loHATue
«OPUrMHAaNBLHOCTU» He onpeaeneHo B COOTBETCTBYHOLLMX MEXAYHaPOAHbIX
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AoroBopax U, Kak npaBuno, He onpeaenseTcs U B HaUMOHarbHOM
3akoHoaaternbcTBe. [lJaHHbI BONPOC YacTo OCTaBMSAT HA YCMOTPEHUe CyaoB,
paccMaTpuBaloLLMX KOHKPETHbIE Aena, HO B LIefIOM MOXHO CcKka3aTb, YTO
npovsBedeHne ABNAETCS KOPUTrMHANbHbIMY, €CNK NpU ero co3aaHnm Obinu
3aTpayeHbl onpeaeneHHble MHTENNEeKTyarnbHble YCUNUSA 1 OHO He ABMnseTCcs
NPOCTOW KONWel Npon3BeaeHUs, co3aaHHoro apyrum nuuom'®. B uenom ans
cobntoaeHns TpeboBaHUS OPUrMHaNbBHOCTU, NPeAYCMOTPEHHOIO
3aKkoHoAaTenbLCTBOM 06 aBTOPCKOM npase, TpebyeTcsi CpaBHUTENbHO HEBBICOKUI
ypOBEHb TBOpPYECKOro ycunusi, noatomy TBK, npeacraenstoLwmne cobomn
opuUrnHanbHble NPON3BEeAEeHNA KOHKPETHON OBLLMHbI, B TOM CMbICIE, YTO OHU He
ABNATCA KONUSAMW NPOU3BEAEHUIN APYroro nuua unv nuu, MoryT npu3HasaTbCs
AO0CTaTO4HO «OopuUrMHanbHbiMuy. CyaebHas npakTuka pasnyyHbIX KPUCANKLMA,
Hanpumep, AscTpanuun'®, Kutaa® n gpyrmux ctpaH?', nogreepxaaet, 4To
COBPEMEHHbIE BbIPaXXEHWUSI TPAOMUMNOHHBIX KyNbTyp, HE SBNSAOLWMECs
nepepaboTkamu 1 BEpCUAMN, BOOXHOBIIEHHBIMU YXXe CyLLEeCTBYIOLLMMU
TPagULMOHHBIMU NUTEPATYPHBIMU U Xy40XKECTBEHHLIMU NPOU3BEAEHUAMN UMK
OCHOBaHHbIE Ha Taknx NPOM3BEAEHMUSIX, MOTYT OXPaHATBLCS Kak OOBHEKTbI
aBTOpCKOro npaea. PaccmaTtpuBaeMbln BUA OXpaHbl NPUMEHSIETCA B OTHOLLIEHUN
COBPEMEHHbIX NMUTEPaTYPHbIX N XyO0XKECTBEHHbLIX NPON3BEAEHUI, coaepKaLlLnx
HOBbIE 3NIEMEHTbI Y UMEIOLLNX XKMBOrO aBTopa (aBTOPOB), KOTOPbIA MOXET ObiTb
ycTaHoBneH??. Hwxe paccmaTpusaeTcs «npoben» B oxpaHe nutepaTypHbIX 1
XyOOXeCTBEHHbIX NPon3BeeHNn, NepegaBaeMblX U3 NOKONEHUS B NokoneHve 6e3
CYLLLECTBEHHbIX UBMEHEHWI.

(b) TlMpomsBeneHus, KOTopbIE eLLe He «OonybnMKoBaHbl» U NpUHagnexaT
«HEn3BECTHbIM aBTOpaMy», NPEeANONOXUTENBHO ABMASIOWMUMCS rpaxgaHamm
CTpaH-y4yacTHUL, BepHcKoro coro3a, OXpaHsTCs Kak 0O0bekTbl aBTOPCKOro npasa
Ha OCHOBaHWUW NonoXxeHun ctatbn 15.4 BepHckon koHBeHUMM 1971 1. OTa cTaTba
Obina BkntoyeHa B bepHckyto kKoHBeHUMO B 1967 T. cneuunansHo ans
obecneyveHuns oxpaHbl TBK, aBTOp KOTOpPbIX HEM3BecTeH. B nogobHbIx crydasix
HauMoHanbHOe 3aKOHOAATENbCTBO AOMKHO ONpeaennTb «KKOMMNETEHTHbINA OpraHy,
npeacTaBnsoWmin aBTopa, U gpyrme ctpaHbl MHPOPMUPYHOTCS 06 yupexaeHum
TaKoro opraHa nyTemMm HanpaBfeHus COOTBETCTBYIOLLErO MMCbMEHHOro 3a8BeHUs
"eHepanbHOMy aupektopy BOUC. lNoka Takoe 3asBneHve caenana TonbKo ogHa
cTpaHa — MHams, XoTa HEKOTopble ApYrne CTPaHbl NPUHSMN 3aKOHbI 06 OXpaHe
npoun3BedeHnn Ha oCHOBaHUK cTaTbk 15.4. BbickasbiBanoCb MHEHUE O TOM, YTO
Ha3HayeHve yNnoMsHyTOro KOMNeTEHTHOro opraHa, ysegomnenne BOUC o ero
Ha3Ha4YeHUn N Nocneayollee ysegoMeHne o Hem Apyrnx rocygapcTB-YeHoB —
3TO OENCTBMUSA, KOTOPbIE COBEPLLAIOTCA B paMKax NpakTU4eCcKoro npuMeHeHns
NOSNIOXEHWUIA CTaTbW, HO He ABMATCSA OXpaHoW camu no ce6e?. Opyrumu
croBamu, oxpaHa HeonybGnMKOBaHHbIX NPOU3BEAEHWI HEU3BECTHbLIX aBTOPOB yXKe
npeaycMoTpeHa MONOXKEHUAMN KOHBEHLNW; Ha3Ha4YeHWe KOMNeTEHTHOro opraHa
¥ nocnegyrouime AencTBns NpoCTo NprU3BaHbl COAENCTBOBATL PaKTUHECKOMY
NPYMEHEHMNIO OXpaHbl M obecnevnTb ee topugmndeckyto cuny. CornacHo

18 Cm. Palethorpe and Verhulst, ctp 28; cm. Takke Ricketson, S. and Ginsburg, J., International Copyright and
Neighbouring Rights: The Berne Convention and Beyond (C. PuketcoH u [Ix. MH3bypr «MexayHapoaHble
HOpMbI B 06/1aCT aBTOPCKUX U CMEXHbIX NpaB: bepHckas koHBeHUMs u ganeey) (Heto-Nopk, 2005 r.), cTtp. 511 -
514.

9 M, Payunka, Marika and Others v. Indofurn Pty Ltd 30 IPR 209; Bulun Bulun v R & T Textiles Pty Ltd (198) 41
IPR 513.

20 PewieHue MeknHckoro BepxoeHoro HapogHoro cyaa no geny Ne 246, 17 gekabpsa 2003 r.

21 Cwm. Bbile, Lucas-Schloetter, nena, uMtupyemsle B cHocke 238, a Takke Ha cTp. 301 - 304.

22 lokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.

23 CneayeT HaMoMHWUTb, YTO aBTOPCKOE MPaBo AENCTBYET aBTOMATUYECKN U HE 3aBUCUT OT BbINOSTHEHNS KaKMX-
nunbo cdopmanbHbIX TpeboBaHUN.
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ctatbe 7.3 bepHCKOM KOHBEHLNN, CPOK OXpaHbl Npon3BedeHns nctekaet vyepes 50
neT nocne Toro, Kak OHO «BbINO NPaBoOMEpPHO caenaHo AOCTYMNHbIM ANs
Bceobuiero ceeaeHnsi». C Apyrov CTOPOHbI, MPeayCMOTPEHHbIV KOHBEHLMeN 50-
NETHWI CPOK ABNAETCA MUHUMArbHbLIM, U FOCYAapcTBa-yYneHbl MOryT
npegycMaTpuBaTtb B CBOMX HALUMOHarbHbIX 3akoHax boree AnvTenbHble CPOKU
(ctatba 7.6). Taknum 06pa3oM, TEOPETUYECKN CTpaHa MOXET NpeayCcMOoTpeTb Ha
OCHOBaHMWM MNONOXEHUN cTaTbn 15.4. CTONETHUIN UMK AaXe TbICAYENEeTHNN CPOK
oxpaHbl nponsseaeHmn. OgHako B MeXAyHapoOHbIX CUTyaLMsiX, €Cru
HaUMOHarbHbIM 3aKOHOAATENbCTBOM He NMpeayCMOTPEHO MHOE, MPUMEHSAETCH
nonoXeHue ctatbn 7.8 KOHBEHLMUN O «CPaBHEHWM CPOKOB». OTO O3Ha4aeT, 4To (i)
CPOK OXpaHbl YCTaHaBNUBAETCH B COOTBETCTBUM CO CPOKOM, AEWCTBYIOLLUM B TOM
CTpaHe, B KOTOPOM UCNpaLLMBaeTCs oxXpaHa, Ho (ii) ecrnn Cpok oxpaHbl B 3TON
CTpaHe ASIMHHEE CPOKa OXpaHbl B CTPaHe NPOUCXOXAEHUS OXPaHAEMOro
npousBefeHns, NpumeHsaeTcs 6onee KOPOTKMA CPOK. Ha npakTuke 3To 03Ha4vaeT,
YTO CPOK, NPEBbLILLAILLNA MUHUMATBbHbIA, MOXET NPUMEHATLCA TONbKO B TOM
cny4ae, ecnv obe cTpaHbl NpegycMoTpeny B CBOEM 3aKOHOOATENbCTBE TaKoOM
fbonee onuTenbHbIN CPOK, M YTO B NPOTMBHOM Criyyae npumMmeHsieTcs 6onee
KopoTkui cpok. CtaTtbs 20 KOHBEHUUW O0MYyCcKaeT 3akniovyeHne ctpaHamu
cneumanbHbIX CornalleHuin, npegycMmaTpusaoLLmx 6onee WMpokme npasa
aBTOPOB MO CPABHEHMIO C KOHBEHLMEN UNWN COAepXKaLLNX UHbIE NMOMNOXEHUS, He
npoTnBopeyvalune koHseHumn. Ctatbs 7.3 npegycMaTpmBaeT, YTO CTPaHbl He
0653aHbl OXpaHATb aHOHUMHbIE NPOU3BEAEHNS, B OTHOLLEHUN KOTOPbIX €CTb BCE
OCHOBaHuWs npegnonaraTb, YTO CO BpEeMeHU cMepTu aBTopa npowrno 50 ner.

Konnekuun, nogdopku n 6a3sbl AaHHbIX, COAepXallne Kak TpaauLMOHHbIE, Tak K
coBpeMeHHble TBK, MOryT oxpaHsiTbCsl Kak 06 bEKTbI aBTOPCKOro npasa camu Mo
cebe. TPUIC un OAIT cogepxaT YeTKkne NonoXeHnsa o Tom, YTo nogbopkun
MaTepmanoB, He SIBNSAIOLWMXCA 06 bekTamMmn aBTOPCKOro npaesa, MOryT OXpaHATLCA
Kak noabopkn matepuanoB 1 6a3bl AaHHbIX. Kpome Toro, B HEKOTOPbIX
HPUCONKLUMNSAX CyLLLecTBYET oxpaHa 6a3 AaHHbIX sui generis. NogpobHee cm.
Takke HMXe B pasgene «PeecTpbl n 6a3bl JaHHbIXY.

46. [MpuMEHUTENBHO KO BCEM NPOU3BEAEHUSAM, OXPAHSEMbIM KaK 0OBbEKTbI aBTOPCKOrO
npaea (NyHkTbl (a) — (C), Bbiwe):

(@)

(c)

obnagartenu aBTOpCKUX npasB 06nagatT UMYLLECTBEHHBIMU NpaBaMu,
NO3BONAOLLMMY UM pa3peLlaTb UK 3anpeLLaTb onpeaeneHHble 4enNcTBuS,
CBsI3aHHble C aBTOPCKO-NPaBOBON OXpaHOW, BKIHOYasA BOCNPOUN3BEAEHME,
nepepaboTKy, NybnnyHoe NcnonHeHne, pacnpocTpaHeHne Npom3BeaeHU N nx
coobLleHne onsa BceobLLero ceseaeHus.

OHu Takke NoNb3yTCHA NUYHBIMU HEMMYLLLECTBEHHBIMM NPaBaMu Ha NPU3HaHue
aBTOPCTBA, COXPaHEeHne LeroCTHOCTU (MpaBo NpeabaBnATh BO3paKeHUs NpoTuB
NCKaXkeHns npounssedeHns) n nyénukauuio (Npaeo pelwaTb, KOrga, rae n B Kakowm
dopme nNpomsBeaeHne MOXeT NyGnmMkoBaTbCA UnNn packpbiBatbesd). MHorve
KOMMEHTaTOpPbl CHUTAIOT NNYHbIE HEMMYLLLECTBEHHbIE NpaBa 0COHBEHHO
nonesHoiMn Ang uenen oxpaxsl TBK.

Cpok 0eicTB/S MMYLLECTBEHHbIX NMPaB COCTaBNseT He MeHee 50 neT ¢ MoMeHTa
CMepTKn aBTopa MNu, B criy4ae coaBTOPCTBA, NOCMNEAHEro N3 OCTaBLUErocs B
XXMBbIX aBTOPOB. TOYHbI CPOK OXpaHbl 3aBUCUT OT 0COBEHHOCTEW
HaLMoHarnbHOro 3akoHopatensctea. C Apyrov CTOPOHbI, NNYHbIE
HEeMMyLLLeCTBEHHbIE NpaBa MOTYT MMETb HEOTPaHWYEHHbI CPOK AENCTBUS, OOHAKO
3TO TaKkke 3aBUCUT OT 0COBEHHOCTEN HaLMOHaNbHOro 3aKkoHoAaTernbCTBa.
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«Pukcaums» He aBnsieTcs 06s13aTenbHON NPeanoChIfKON OXpaHbl B COOTBETCTBUM
C MeXayHapoaHbIM 3aKoHOAAaTeNbLCTBOM 06 aBTOPCKOM npaBse (No3ToMy
«He3aUKCUPOBaHHbIE» KapTUHbI U Apyrne nponsseneHns n3obpasnTenbHoro
NCKYCCTBa, B YaCTHOCTW pacKkpacka Tena uinm CKynbnTypbl U3 Necka, B NpuHumMne
noanexart oxpaHe Ha OCHOBaHUN MexXayHapoaHbIX HopMm). [NpenaTcTeume,
CBSI3aHHOE C «UKCaUMeny, akTyanbHO TOMbKO B CTpaHax (MpenmyLecTBEHHO C
Tpaguuunen obuiero npaea), yCTaHOBMBLUMX TpeboBaHWe dhukcalmm B KayecTse
TpeboBaHus HauMoHanbHOro 3akoHoaaTenbctea. Kpome Ttoro, 60nbLLMHCTBO
TBK, ansa KoTopbIx CyLLecTByeT NoTeHunanbHbIA pUCK HECaHKLMOHNUPOBAHHOIO
NCnonb30oBaHUA (Takue Kak npomsBeneHns n3obpasnTesibHOro CKyccTea nnu
nsgenus pemecen), UMetoT pukcnpoBaHHyto popmy. NCknoveHnem MoxeT
cunTaTbCs, Noxanymn, «xkmsoe» ncnonHexHve TBK (nogpobHee cm. pasagen
«WcnonHeHne TBK»).

Bo3amoykHa aBTOpcko-NpaBoBasi oxpaHa Npou3BeaeHUn, Co3aaHHbIX HECKONbKUMU
aBTopamu, Npu YCroBUW, YTO aBTOPbLI MOTYT ObITb YCTAaHOBMNEHbI UK
obnagaTenem aBTOPCKMX NpaB Ha NPOU3BEAEHWE SBNSETCS pUaNYECKOE NULO.

ABTOpCKO-NpaBoBas oxpaHa npegoctasnseTca 6e3 Heo6X0AMMOCTH BbINOMHEHUS
Kakux-nnbo popmanbHOCTEN.

MpuHyguTensHoe obecnevyeHne oxpaHbl HA MeX4yHapogHOM YPOBHE
obecneunBaeTcs nonoxeHnamm bepHckon koHBeHUnn 1971 r. n CornaiueHms
TPUMNC 1994 r. Takum obpasom, TBK, oxpaHsiemble B CTpaHe-y4YacTHULE 3TUX
AO0roBOPOB Kak 06BbEKTbI aBTOPCKOro NpaBa, OXpaHATCA B ApYrMx CTpaHax-
yyacTHMULAX B COOTBETCTBUM C MPUHLNMOM «HALNOHAITbHOIO pexumMan.

47. CnepyeTt OTMETUTb, YTO BO MHOIMX topucaukumsx 3anvcu TBK — Hanpumep,
MYy3blKanbHbIX MPOM3BEAEHUI — OXPaHAOTCH Ha OCHOBaHMMN 3aKOHOOATENbCTBA O «CMEXHbIX
npasax». NpMMeHUTENbHO K TaKUM NPOU3BEAEHUSAM:

(a)

OxpaHa 3anucen TpagmumoHHom my3biki (1 apyrux TBK, Hanpumep, nereHg nnm
NoroBopok) obecneunBaeTcs NonoXxeHnssMmM Pumckon koHseHumn 1961 r.,
Cornawenua TPUAMNC 1994 r. n N 1996 r., npegycmaTpuBaloLLUMm OXpaHy
«CMexHbIX NnpaBy. OxpaHa 3Byko3anucu obecnedmBaeT KOCBeHHY0 oxpaHy TBK,
a Takke CoOenCTBYET MX COXpaHeHuo 1 pacnpoctpaHenuto. TBK, koTopble
Koraa-To nepegasanuch TOSbKO B pamMKax yCTHOW Tpaauumu U No3ToMy He
noanexaT OXxpaHe B COOTBETCTBUM C HALMOHaNbHbIMY 3aKkoHaMu, TpebyoLwmmm
nx pukcaummn B Ka4ecTBe OAHON U3 NPEONOCHINTIOK aBTOPCKO-NPaBOBOM OXpaHbl,
MOryT Nnony4yaTb KOCBEHHYIO oxpaHy brarogaps nx dukcauumn B oopme
3Byko3anucen. ObnagaTeny CMeXHbIX NPaB Ha 3ByKO3anucu — 3T0 pakTU4eCcKku
cosgarenu 3ByKo3anucen, 1 OHU UMEKOT UCKIIOYUTESbHbIE NpaBa Ha NX
BOCMNpOM3BeAeHWEe, pacnpocTpaHeHme, nepegadyy BO BpeMeHHOe Mnosib3oBaHune u
npeafocTaBrieHne B pacrnopshkeHue Apyrux nuu. B cooTBeTcTBMM CO cTatben 12
Pumckoi koHBeHumn u ctatben 15 Al 1996 r., oHM TakKe MOryT UMeTb
ANCKPELIMOHHOE NPpaBo Ha NosyYeHe Bo3HarpaXKaeHus, ecnm 3sykosanmcu
ny6rmKyTCA Ha KOMMEpPYECKOM OCHOBE AN Lenewn BellaHns unu JoBeaeHus 4o
BceobLero ceegeHnst. YacTtb Takoro cnpaBensiMBoro Bo3HarpaXKaeHus AormkHa
nepegasaTbCs UCMOMHUTENAM, YbW UCMOMNHEHMS 3anucbliBanuck (nogpobHee cMm.
Hwxe B pasgene «/cnonHeHna TBK). Kak cnegyet ns CornacoBaHHOro
3aaBneHus, kacawowerocsa craten 15 QNP 1996 r., nponssoguTenu 3Bykosanucen
TBK, He ny6nuKyemblix Ha KOMMEpPYECKOM OCHOBE, MOTyT Nony4YaTb Takoe npaBo
(kak n ncnonHutenu TBK, BONNOLLEHHbIX B 3anucK — nogpobHee CM. HUXKe) Ha
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OCHOBaHWM HaLMOHamNbHbIX UMNNIEMEHTUPYIOLMX HOPM. YKasaHHoe
CornacoBaHHOe 3asBfieHne BbINIO NPUHATO UMEHHO C y4eToM Toro, UTo TBK
4YacTo ucnonb3yTcs 6e3 paspeLleHuns B LIMPOKUX MacluTabax nocpeacTsom
BeLLaHMA Uy UHbIX OPM NYBIIMYHOTO pacnpoCTpaHEHUs, OCYLLECTBIIAEMOro Ha
OCHOBE HEKOMMEPYECKMX 3annucen (Hanpumep, 3anucen, caenaHHbIX
aTHorpadpamn).

UcnonHeHus TBK

48. XOTAa cunTanock, 4YTO yxe nonoxeHns Pumckon koHBeHuun 1961 r. obecneumnsatot
oxpaHy gaxe ucnonHutenam TBK, nobble COMHEHNS MO 3TOMY NOBOAY CHATHI MOSTOXKEHNAMMN
Horosopa BONC no ncnonHeHuam n goHorpammam 1996 r. n MNekunHckoro gorosopa 2012 .
(ewe He BCTYNMBLLErO B CUNY), KOTOPbIE CErofHsa onpeaeneHHbiM obpasom
npeaycMaTpuBaloT OXpaHy nNpaB UCMOSTHUTENEN «BbIpaXXeHMn onbKiopay.

49. OxpaHa, npegycmoTpeHHas QNP 1996 r., BKNOYaET NMNYHbIE HEUMYLLIECTBEHHbIE
npasa, pasnnyHble UCKITYNTENbHbIE MMYLLLECTBEHHbIE NpaBa U QUCKPELIMOHHOE NpaBo Ha
cnpaBeanuBoe BO3HarpaxaeHue B cnyyae, korga ucnonHeHve 3adomMkcMpoBaHo B Buae
3ByKO3anuncu, pacnpocTpaHAeMon B KOMMEPYECKMX LIeNsaX, Kak ykasbiBanocCh BhILLE.

K ucnonnutensm takke npumeHsietca CornacoBaHHoOe 3a8BreHne B OTHOLWEHUN cTaTbn 15
ON® 1996 r. MNMpaBa ncnonHUTENEn orpaHnYeHbl BO BpEMEHU: CPOK UX OENCTBUS cOCTaBnsaeT
He meHee 50 neT ¢ MOMeHTa nepBoKr omKcaumm UCNOSTHEHUS B 3ByKo3anucn. Ecnu
NCNONHEHME He 3aPMKCMPOBAHO (B YACTHOCTU, B Criydae «KUBOTrO» UCMOSNHEHWS), Takon CPOK
He NPMMEHMM, TakK Kak OXpaHa MOXeT NpeaoCTaBAsATbLCA TOMNbKO B OTHOLLEHUN
OHOBPEMEHHbIX AeicTBMIn?,

50. Tocne BcTynneHus B cuny lNekMHckoro gorosopa oH byaet obecneunBaTb OXpaHy
npas UCNONHUTENEN, UCMOSTHEHNS KOTOPbIX BbINN 3amKCcMpoBaHbl B ayANOBU3yarbHbIX
cpeAcTBax nepegayu, Hanpumep, B BUAe UNbMOB UK TENEBU3MOHHbBIX MPOrpamMM, a Takke
npaB My3blIKaHTOB Ha UX UCNOJSTHEHUS, HENOCPEACTBEHHO 3anvCaHHble Nnm
3adMKcMpoBaHHble cpeacTBamMu ayanoBsusyansHom 3anvcn. Kak n JUD 1996 r., MNeknHcknin
porosop 2012 r. 6yget obecnevmBaTtb OXpaHy NpaB Ha ayanoBu3yasnbHbI€ UCMONHEHUS
«NUTEpPaTypPHbIX U XYAOXKECTBEHHbIX MPOM3BEAEHMI UMK BbipaXXeHU bonbknopax». Takas
oxpaHa bygeT BKMoYaTh JIMYHbIE HEUMYLLIECTBEHHbIE NMPaBa U pag UMYLLECTBEHHbIX Npas.,
BKItOYasi MMyLLECTBEHHbIE NMpaBa Ha MX He3aMKCMPOBAHHbIE UCMOSTHEHWS, NpaBa Ha
BOCNpou3BegeHne, pacnpocTpaHeHne 1 nepegadvy BO BpeMEHHOE Nnorb30BaHue, NpaBo
npeaocTaBnaTb AOCTYN K PUKCUPOBAHHBIM UCMOSTHEHNSAM W MPaBO BellaHus 1 Ny6nn4Hom
nepenaun?. lMpaBa UCMOMHUTENEN Ha UCMONHEHMS, 3a(PUKCUPOBaHHbIE ayanoBU3yarnbHbIMM
cpeacTBamMu, orpaHuyeHbl BO BpEMEHU: CPOK UX AeNCTBUSA cocTaBnsaeT He meHee 50 neT ¢
MOMeHTa dpmKcaLMm UCnonHeHna?s,

51. MoxHo ckasaTb, 4TO ucnonHeHms TBK nonb3ytoTcsa 3Ha4YMTENbHBIMWU BO3MOXHOCTAMM
OXpaHbl UK, NO KparHen mepe, OXPaHAKTCA NOMNOXEHUAMUN MEXAYHAapPOLHbIX JOroOBOPOB 00
OXpaHe CMEeXHbIX NpaB He Xyxe Apyrux BuaoB ucrnonHeHun. Crtaton 5- 10 OND 1996 r.
npegycMaTpuBaloT pag NIMYHbIX HEMMYLLECTBEHHbIX NPaB, a Takke MMYLLLECTBEHHbIX NpaB
ncnonHuTenen NPUMEHUTENBHO K 3BYKOBOW COCTaBNAOLWEN UX ncnonHeHnn. Ctatbn 5 - 11
MekunHckoro gorosopa 2012 r. npegycmaTpmBaeT psag IMYHbIX HEMMYLLLECTBEHHbIX NpaB, a
TaKke UMYyLLECTBEHHbIE NpaBa UCMONHUTENEN, MPOU3BEAEHMS KOTOPbIX 3aPMKCUPOBaHbI B
ayanosusyarnbHon popme. PeanbHbI 06beM 3TOW OXpaHbl HA HALMOHANbHOM YPOBHE

24 Cratbu 51 6 NP 1996 .
25 Cratbk 5 — 11 lMekunHckoro gorosopa 2012 r.
26 CtatbsA14 MNekuHckoro gorosopa 2012 r.
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3aBuUCUT OT o6bema n popmbl paTUUKaLUM 1 MMNIIEMEHTALUN 3TUX SOrOBOPOB
KOHKpPEeTHbIMM CTpaHamu. CriegyeT oTMETUTb, YTO NeknHckun goroeop 2012 r. noka He
BCTYNWN B cuny?’, 1 4To He Bce rocyaapcTea patuduumposany OND 1996 r.2

Obpasuypbi

52. 3HauuTenbHas YacTb NPeACTaBNEHHONO BbILLE aHanM3a cuTyaummn B OTHOLLEHNM
nMUTEepaTypHbIX U XyO0XEeCTBEHHbIX NPOU3BEAEHUI NMPUMEHMMA M K 0bpa3uam.
TpaavumoHHble 06pasLibl, KOTOpbIE SABNSIOTCA pesynibTaTaMu COBPEMEHHOW NnepepaboTku
Gornee paHHMX TPAOULIMOHHBIX 06Pa3LIOB, MOTYT OXPaHSATLCS Kak NPOMbILLNIEHHbIE 06pas3Lbl 1
perncTpmpoBaTbCsl B Ka4eCTBE TakoBbIX, U B psiie AOKYMEHTOB NPUBOAUMIMUCH
COOTBETCTBYOLLME NpUMepbl U3 NpakTukm Kntas n KasaxctaHa?®. C gpyroi CTOpPOHbI,
ncxofHble obpasLibl, UMEILLNE OABHIOK UCTOPUIO, @ TaKKE UX KOMWKU, OXpaHe He noanexar.
OnbIT 0XxpaHbl TPaAWUUMOHHbIX 06pasLOB, C APYroi CTOPOHLI, 6oree orpaHUYeH.

53. B koHTekcTe obcyxaeHusa npoekTa [loroBopa 0 3aKkOHax no NpoMbILIeHHbIM 0bpa3uam
PS4 rocygapcTB-YeHOB BHEC MpeaioXKeHne o ToM, YTobbl NpegycMoTpeTb BO3MOXHOCTb
00643aTenbHOro PackpbITUA NPOUCXOXAEHUA uUnn nctovHmka TBK, T3 nnun
BGronorn4yecknx/reHeTUYECKNX PECYPCOB, NCNONBb30BAHHbIX NPW CO34aHMM NPOMbILLITEHHOrO
o6pasiia Unu BoLeLIMX B €ro COCTaB, B Ka4eCTBE OAHOro U3 PEeKBU3UTOB 3asaBKn .

TBK, coxpaHsiembie 8 maliHe

54. [enctseHHon chopmor oxpaHbl TBK, coxpaHseMbix B TariHe, aBnseTcs
npegoTBpaLLeHne nx packpblTua, HO cyaebHasi npakTuka nokasblBaeT, YTO COrnacHo obwemy
npa.y, NO KpanHewn Mepe, B HEKOTOPbIX OPUCOANKUMAX MHpOpMaLMS, NnepeaaHHas nuuy Ha
KOHbMAEHUMaNbHON OCHOBE, 3alyuuLeHa 3TUM )akToM OT e€ AalibHENLLEro packpbIThs.

B paccmoTtpeHHom aBcTpanunckum cygom gerne «Foster npotus Mountford» (1976 r., 29 FLR
233) aBcTpanuickas KopeHHasa obLumHa cymena obutbcs 3anpeTta Ha nydnukauuio
n30bpaxxeHnn n CBeAEHMIN O CBSALLIEHHbIX MecTax, npeameTax n gpyrux TBK, nmetoLmx
ocoboe penurnosHoe n KyrnbTypHOe 3Ha4YeHne anga obLwmHbl, KOTopble bbiny nepenaHbl
nccnenoBaTento-aHTPononory Ha KoHduaeHumansHo ocHose®'. CooTBeTCTBYOLLME
COOBpaeHNsa NONUTUKM paccMaTpmBalOTCA HUXKe B pasaene «Bonpockl perynnpoBaHns».

55. [laHHas popma oxpaHbl, OCHOBaHHOW Ha HopMax obLlero npaesa, MMeeT napannenu B
KOHKPETHbIX NONOXEHUSX MeXayHapoaHbIX 4OroBopoB no Bonpocam VIC, oTpaxaroLmx
TpeboBaHMA 3akoHOA4ATENbCTBA O NpeaoTBpaLLEeHNN HeAOOPOCOBECTHOWM KOHKYPEHLMN
(ctaTtbst 10bis MNapwkckon KoHBeHUMN 1967 T. n ctaTbs 39 CornaweHua TPUMNC), Bkntovasn
OXpaHy npaB Ha CoOXpaHeHMe KoHpuaeHumanbHoCcTM nHdopmauun. «3noynotpebneqHme
[OBeEpUeEM», MMeBLLEE MECTO, Hanpumep, B aene «Foster npotne Mountfordy, cumTtaeTcs
Pa3sHOBWUAHOCTbLIO AENCTBUI, «NPOTUBOPEYaLLIMX YECTHON KOMMEPYECKON NpakTuke» 32, kak
OoHM onpegeneHbl B ctatbe 39 Cornawernsa TPUMC 1994 r.

27 TleKUHCKMIA JOrOBOP BCTYNUT B CUMY Yepes TpU MecsiLia nocne AenoHUPOBaHUS paTUgUKALMOHHBLIX rPamMoT Unu
akToB 0 npucoeamHeHun 30 CTOpoHaMu, UMEIOLLMMUK NPaBo Ha ero noanucaHne. o cocTosHuo Ha 25 noHsa
2018 r. HacumTbIBanock 20 Takux rocyaapcTs.

28 Mo cocTosiHMIo Ha 25 nioHa 2018 r. HacunTbIBanock 96 Takux rocyaapcTs.

29 NokymeHT WIPO/GRTKF/IC/5/3 n BOUC, «CBofHbIN aHanms...».

30 NokymeHT SCT/35/2.

31 BOUC, CoaHbI aHanua.

32 B koHTekcTe cTatbk 39 Cornawenust TPUMC «BbipaxeHue "cnoco6, NpoTMBopeYyaLlini YeCTHON KOMMepPYeCcKomn
npakTuke" nogpasymeBaeT Kak MUHUMYM Takme AeNCTBUS, Kak HapyLLeHne yCrnoBui 4OroBopa, HapyLlueHue
[OBEpVs UNN NOOLLPEHVE K HapyLLUEHWIO JOBepUst, BKItoYas npuobpeTeHune 3akpbITo HopMaumm TpeTbuMmm
nvamu, KoTopble 3HanM UNN He BbIACHUW B CUIly rpybon HebpexHOCTH, 4To NnpuobpeTeHne Takon nHopmauum
npeanonarano Takue gencrteusay (Mpumeyarme 10 k Cornawenunto TPUMC).
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56. OxpaHa koHdugeHumansHon nHdopmauumn He TpebyeT HM cobnogeHns
hopManbHOCTEN, HX HANUYNSA OOTOBOPHbLIX OTHOLLEHWI MeXOy OBLLUMHON N CTOPOHON,
nony4atowen nHpopmaumnio. OgHaKo KOpPEHHbIE 1 Apyrne OBLLMHBbI MOTYT UCMbITbIBATb
npakTu4eckne TpygHOCTN NPy OTCTanBaHMM CBOUX NpaB, CBA3aHHbIE, B YaCTHOCTM,

C OrpaHN4YeHHbIMM BO3MOXHOCTAMM NOMYyYEHUS FOPUANYECKNX YCIYT N (DMHAHCUPOBAaHUS.
(CM. NyHKT «Pa3pblB Ha MPaKTU4YECKOM YPOBHEY ).

57. Kpome TOro, B nocriegHee BpeMsi y4eHbIMU-aTHOrpadamm 1 gpyrumm aBtopamm
pa3paboTaHbl KOOEKCbl ATUHECKOro NOBEAEHMSI U MPOTOKOSbI, KOTOPbLIE MOTYT
crnocobcTBOBaTL NPefoTBpaLLEeHNo KynbTypHOro yulepba, nogobHoro yuiepby, KoTopbin
cTtan npegmMmeTom mncka B gene Mountford (nogpobHee cM. NyHKT «[1pOTOKOMbI, KOAEKCHI
noBefEeHNs, TUNOBbIE KOHTPaKTbl U APYrne NpakTu4eckne MHCTPYMEHThI» Hke). BOUC
co3gana 6a3y JaHHbIX Taknx KOOEKCOB M MPOTOKOMOB C (DYHKUMEN Noucka, koTopast
pa3mMeLleHa no agpecy: https://www.wipo.int/tk/en/databases/creative_heritage/.

HaseaHusi, crioea u cuM80rIbl KOPEHHbIX Hapodo8 U mpadulUOHHbIe Ha3eaHusl, crosa u
CUMEO/TbI

58. [aHHbIN BONpPOC MMeET ABa acnekra, a UMEHHO:

(@)  BawummHyto oxpaHy: KopeHHble 06LWmHbI 03ab04YeHbl TEM, YTO HE CBSA3aHHbIE C
HUMW KOMMaHUN 1 YaCTHbIE ML UCMOMb3YI0T UX CroBa, Ha3BaHus, obpasubl,
CVMMBOJ1bl U MHbIE OTNINYMTENbHbBIE 0O03HAYEHMS B KOMMEPYECKOW
AEeATENbHOCTM U PETUCTPUPYIOT UX KaK TOBAPHbIE 3HAKM W/UNN AOMEHHbIE
nMmeHa; n

(b)  MosumuegHyro oxpaHy: MO3UTUBHYIO OXpaHy OOLMHAMM MECTHbLIX U
TPagVUUMOHHBIX HAa3BaHWIN, CIIOB U CUMBOJSIOB B Ka4eCTBE TOBAPHbIX 3HAKOB,
CEPTUPUKALMNOHHBIX 1 KOSNIEKTUBHbBIX 3HAKOB M reorpacuyecKkmnx yKkasaHui.

59. UYro KacaeTtcs 3aWwMTHOW oXpaHbl, cTaTbs 6 quinquies MNMapuxCcKon KOHBEHLMK
npegycMaTtpuBaeT oTkas B perucTpauumn unm aHHynmpoBaHue perucTpauumn 3HakoB, ecnu
OHU «MPOTUBOPEYaT Mopanu unu NyernmyHomy Nopsiaky U, B OCOBEHHOCTU, eCn OHU MOTYT
BBECTM B 3abnyxaeHne obLeCcTBEHHOCTbY. Takne HOpMbl NpeayCMOTPEHbl HaUWOHaNbHbIM
3aKoHO4aTENbCTBOM O TOBAPHbIX 3HAKax O0MbLUMHCTBA CTPaH.

60. B gaHHOM KOHTEKCTe Takke NPUMEHUMbI U NONe3Hbl HOPMbl OBLLEro 3aKoHOA4aTeNbCTBA
0 6opbbe ¢ HeJOBPOCOBECTHONM KOHKYPEHLMEN, BKIOYas OXpaHy OT «KOMMEPLIMW MO YyXKUM
NMEHEMY.

61. YTO KacaeTcsi NO3UTUBHOW OXpPaHbl, TO OBLLMHA, KOTOpas XenaeT 3aperncTpupoBaTtb
TOBapHbIE 3HAKWN, ABMAIOWNECHA «OTIIMYUTENBHBIMUY, MOXET BOCNONb30BaTLCA
MeXAyHapoa4HbIMM NpUHUMNamMm u npoueaypamu. Cpok oxpaHbl TOBapHbIX 3HAKOB B
NpUHUMNE He orpaHnyeH. Heckonbko KOPeHHbIX OOLLUH perncTpmpoBany Takke
KOMNNEKTMBHbIE UK cepTUMKaLNOHHBbIE 3HaKKN (CM. NoapobHee HMXe) 1 reorpaduyeckme
ykazaHusi3,

33 OBLMM CnpaBOYHUKOM MO BOMPOCAM MCMONb30BaHWS CYLLECTBYIOLLMX MHCTPYMeHTOB VIC Ans oxpaHbl 1
pacnpoctpaHeHust T3 u TBK moxeT cnyxuTb nybnukauumsa BOUC «OxpaHa n nogaepika pogHOW KynbTypbl.
MpakTnyeckoe pyKoBOACTBO NO BONPOCaM MHTENNEKTyarnbHoW COBCTBEHHOCTU ANS KOPEHHbLIX HAPOAO0B U
MECTHbIX 06LWMHY (2017 T.)
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B. [Npobenbi, cyuwecmesyrowue Ha Mexx0yHapoOHOM YPOBHE, 10 803MOXXHOCMU

npousiitocmpupo8aHHsble rnpumepamu

JlumepamypHbie u Xxy0oxecmeeHHbIe Npou3eedeHuUs

62. MoXxHO ykasaTb Hanuuve criegyoLimx npodenos:

(a)

(b)

TpebosaHue «opuauHaribHocmuy: TBK, KoTopble SBNSKTCS BCEro fNuLlb
nMuTaumMen nnn BoCnpousBedeHnemM TpagnumnoHHo cyuiecteosasLlimx TBK, Bpsg
Ny MOryT oTBeYaTb TPebBOBaHNIO KOPUrMHANBHOCTUY» U MONYYUTb OXpPaHy B
KayecTBe 00blYHbIX OOBHLEKTOB aBTOPCKOro nNpaea. JTO O3HAYaeT, YTO UX aBTOpbI
BPSA4 NN MOTYT NOMyYnTb UMYLLIECTBEHHbIE NpaBa (criegyet OTMEeTUTb, YTO
NNYHbIE HEMMYLLLECTBEHHbIE NpaBa MOryT TakkKe KacaTbCsl NPOU3BEaEHWUN,
BXOASLLMX B «ODOLLECTBEHHOE AOCTOSIHMEY, BKINOYas, BO3MOXHO, TPaAULMOHHbIE
TBK). Kpome Toro, B oTHoweHun TBK, KoTopble OXpaHSATCA Kak OBblYHbIe
006BbEeKTbl aBTOPCKOro npaea, 3aKOHOAATENbCTBO HE AernaeT pasnuyinn B
3aBWCUMOCTU OT TOrO, KTO ABNAETCS UX aBTOpOM, T.e. TpeboBaHuto
OpPUrMHaNBHOCTN MOXET COOTBETCTBOBATb a)Ke aBTOP COBPEMEHHOMO
BblpaXXeHnst PorbKnopa, He ABMAIOLWMMCS YEHOM OOLMHBI, B KOTOPOW
BO3HMKNA COOTBETCTBYIOLLAs Tpaauumnsa. 3TO MOXET Bbi3biBaTb 03ab604EHHOCTb
npeacTaBuTeNen KOPEHHbIX U TPAOULMOHHbBIX OOLLMH, KOTOPbIE MOryT
HacTamBaTb Ha HENPU3HAHWN aBTOPCKMX NPaB Ha NPOM3BeaEHNs, BO3HUKLLME B
06LWKHe, NONYyYeHHbIX NMLaMN, He NPUHaanNexalMm K COOTBETCTBYHOLLEN
0BLWuHe nnu, No KparHen mepe, orpaHNYEHNN BO3MOXHOCTM MX NOSTyYeHUs (CM.
NYHKT «3aunTHas oxpaHa» Huxe).

OxpaHa «cmunsx»: OgHa u3 Hambornee 4acTo NpeabsBASEMbIX NPETEH3UN
KacaeTcsa MMUTaLMM UNN HE3AaKOHHOIO MPUCBOEHUST KCTUNS» TPaAULMOHHOMO
npousBeneHnsi. 3akoHoaaTenbcTBO 06 aBTOPCKOM npaBe 1 obpasuax gonyckaet
UMUTaLMIO HEOPUTUHAMBHbBIX 3NIEMEHTOB UK OBLWMX MAEN U KOHLEeNUUn
npov3BedeHNs], U Takas NpakTUKa LUMPOKO pacrnpoCTpaHeHa, MOCKOSbKY OAHU
noan BOOXHOBNAIOTCA B CBOEM TBOPYECTBE NPOMU3BEAESHUAMN APYTUX. Takum
obpa3som, Jaxe ecnu HOBOE BblpaXKeHWe KynbTypbl, OCHOBAHHOE Ha Tpaauumu,
nony4mno 6bl aBTOPCKO-NPaBOBYO OXpPaHy, cama no cebe Takas oxpaHa He
ncknoyana 6l NPUCBOEHNS TPaAMLMOHHOMO KCTUMNS» OXPaHAEMOro
npovsBeaeHnsi. OnNeMeHTbl CTUMSA noanexart OXpaHe B TOW CTENEHU, B KaKon
CTUIb HeceT B cebe opurnHanbHoe BbipaxeHue. Kpome Toro, nonesHyo ponb
Mornu 6kl UrpaTb 3aKOHOAATENLCTBO 0 Bopbbe ¢ HeaobpPOCOBECTHOM
KOHKYpPEeHUMEN, a Takke NpuU3HaHue «KOMMEPLNN NOA YY>KUM UMEHEM»
npaBoOHapyLUEHNEM B pamKax 00LLEero npaea (CM. HKe). OTO MOXET NPUHUMATb
hopmy nNpusHaHMs 06 bEKTOM OXpaHbl CTUMS Kak TAaKOBOro Unu 3anpeTa Ha
CO3[aHune NOXHbIX KOHHOTAUWIA UK BneYaTneHnsi, OCHOBAHHOMO Ha
NCNONb30BaHUW CTUMS UK XapakTepHoro o6pasHoro psiaa UM CUMBOSIUKNA.
dakTnyeckn NnpeamMeToM NPUCBOEHNS YaCcTO SABNSETCA penyTauus,
accouuupyowagaca ¢ TBK, BonnoLwieHHada B X XapakTepHOM «CTUME» UK
npeacTaBneHHas NMun.

CobcmeeHHocmb: [pUMEHNUTENBHO K UCKOHHBLIM M TPpaaMLUMOHHBbIM TBK
HeKoTopble HauMOHanbHble CUCTEMbI NpaBa MOryT He npegycMmaTpmBaTth
aBTOPCKO-MNPaBOBOWN OXpaHbl NPOM3BELEHUIN, HE UMEIOLLMX KOHKPETHOro aBTopa
NN aBTOPOB, MOMUMO CaMON OBLLMHbI UM MHOTO COOOLLEeCTBa,

34 TpeboBaHue drkcaLmu He paccMaTpuBaeTcs B JaHHOM pa3sfere kak «npoGern», NOCKOIbKy OHO He SBMsSeTcs
Tpe6GoBaHNeM COrmacHoO MeXayHapOAHbIM MOJIOKEHWSIM MO BONpPOCam aBTOPCKOTo Npaea.
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ncnpawumsarowero oxpaHy. [dpyrumu crioBamu, Npou3BeaeHus, co3gaBaBLumecs
COBMECTHO Ha MPOTSXKEHUN ANUTENbHOrO BpEMEHN HEM3BECTHbIMU aBTopamMu
MOryT He NoAnexaTb OXpaHe cpeacTBammn aBTopckoro npaea. OpHa
BO3MOXHOCTb, TEM HE MeHee, CYyLLeCTBYeT, N 3TO OXpaHa, NpeayCcMoTpeHHas
cTaTbeit 15.4 BepHCKOW KOHBEHLMK, O KOTOPOW YNOMMHANOCh BbllLe®S,

K HepocTaTkam TOro Buaa oxpaHbl, KOTOPbIN NPeayCMOTPEH 3TOWN CTaTbewn,
OTHOCUTCSH TO, YTO OHa ABMSETCA OUCKPELMOHHOW U He npegycmaTprsaeTcs
3aKoHOAaTeNnbLCTBOM 6OMbLUMHCTBA CTPaH, YTO CPOK OXPaHbl TakNUX
npovsBedeHn orpaHnyeH cpokomM B 50 neT ¢ Toro MOMeHTa, Kak NpousBeaeHne
«6bINO NPaBOMEPHO cAenaHo AOCTYNHbIM Ans BCeobLero CBeAeHns», 1 4To ata
HOpMa He COAEPXUT HUKAKOro onpeaerieHHoro yrnoMmMHaHusa ponu obLwuH, 1 B
HeW roBOPUTCSH TOSTbKO O KKOMMETEHTHOM OpraHe», MOfTHOMOYHOM OCYLLECTBNATb
npaea oT nMmeHu aBTopa. OB6bem oxpaHbl, NPegyCMOTPEHHON AAHHOW CTaTbeWN,
TaKkKe orpaHuUyeH B cury NonoXeHUn ctatbk 7.3 bepHckon KOHBEHLUN,

B KOTOPOW rOBOPUTCS, YTO CTPaHbl He 0683aHbl OXPaHATb aHOHUMHbIE
Npov3BeAEHNs], B OTHOLLEHMM KOTOPbIX €CTb BECKME OCHOBaHWS npegnonarathb,
4YTO CO BpeMeHU CMepTu ux aBTopa yxe npowuno 50 ner.

(d) Cpok oxpaHbr: Cpok EeNCTBUS aBTOPCKOro npaBa COCTaBMsEeT, Kak npasuno, 50
neT (B HEKOTOPbIX topucankumsax — 70 net) no cmepTtn aBtopa. B BepHckon
KoHBeHumn 1971 r. ykasaHo, 4to 50 net — 370 MUHMManbHbIA CPOK OXpaHbl, 1 YTO
CTpaHbl Bnpase npegycmaTpusaTtb 6onee onvrenbHble CPOkU. Tem He MeHee,
NonoXeHne 0 KOHEYHOCTU CpOKa OXpaHbl CYMTaAETCH OObIYHO yHOAMEHTaNbHbIM
NonoXeHneM BCen CUCTEMbl aBTOPCKOro npasa. CaM CMbICI 9TON CUCTEMBI
COCTOUT B TOM, YTO OXpaHa NpefocTaBnseTcs Ha onpeaeneHHbl CPoK, N YTO B
KOHEYHOM cYyeTe Npou3BedeHNst NepexoadaTt B obLLeCTBEHHOe A0CTOosiHuE. TeM
He MeHee, HauMoHanbHoe 3aKOHOA4ATENbCTBO MHOMMX CTPaH NPU3HAeT NNYHbIe
HEMMyLLLECTBEHHbIE NpaBa 6€CCPOYHbIMU N yCTaHABNMBAET pa3Hble CPOKU
OencTBus Ans UMYLLEeCTBEHHbIX NPaB.

(e) MUcknroyerus u oeparHuydeHusi: HekoTopble KOpEeHHbIE OBLMHbI KPUTUKYIOT N/nnu
CTaBAT Noj, COMHEHUe aneMeHT cucteMbl VIC, HasbiBaeMbI «OOLLECTBEHHbIM
AOCTOSIHMEM» 6, 3asBNAS, YTO OHU He NPU3HAIOT 3TO NoHATHe. Kpome Toro,
HEKOTOPbIE KOHKPETHbIE UCKIIOYEHMS N OrPaHUYEHUS], XapakTepHble A1
3aKkoHodaTenbCcTBa B 061acTv aBTOPCKOro npaBa, KPUTUKYHOTCA Kak
Henogxoaswme ansa TBK, B YaCTHOCTU UCKITIOMEHUS, KOTOpbIE AOMycKaloT
BOCNpoun3BeaeHne Ha hoTorpadmsax, pucyHkax u gpyrumm cnocobamm 6e3
paspeLleHns obLLMHbBI CKyNbNTYP UK U3OENUA XYAOXECTBEHHbIX pemecen,
MOCTOSIHHO 9KCMOHUPYEMbIX B Ny6nnYHbIX MecTax®’. HauuoHarnbHble 3aKOHbI B
obnacTn aBTOPCKOro npaea Takke 4acTo A0MyCcKalT KonMpoBaHve
npousseaeHuni NyennyHbIMmn apxmeamm n 6MbnmoTekaMmm 1 OTKpbITUE UX AN
ny6nunkn. KopeHHble 0OLLMHbI BblpaXanu 03ab04YeHHOCTb MO NOBOAY TaKMX
NCKINIOYEHUIN N orpaHuyeHnin. OrpaHMYeHHOCTb CaMOro cpoka OXpaHbl
aBTOPCKMX M CMEXHbIX NPaB y)Xe paccmaTpuBanach Bbille Kak OTAeNbHas
npobnema.

35 K uncny Apyrmx BO3MOXHOCTE, KOTOPbIE YacTO PacCMaTPUBAKOTCS Kak BapuaHTbl pelleHns npobnemsi
COBCTBEHHOCTM, OTHOCUTCSI OXpaHa CpeAcTBamMy aBTOPCKOro NpaBa aHOHUMHbIX U COBMECTHBIX /UMK
KONNEKTUBHbIX Npon3BefeHuin. OfHako, NOCKOMNbKY 3T BapuaHTbl 0GbIYHO NPU3HAKTCS HeAOCTaTOYHLIMU, OHU
ocTaBneHbl 6e3 aanbHenwero paccMmotperus. Cwm. gokymeHTol WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
36 Cm. «Banucka 0 3HaYyeHn TepMmHa «0BLLECTBEHHOE JOCTOSHUE» B CUCTEME MHTESEKTyarnbHOMN
COGCTBEHHOCTM CO CrieLmanbHOM CCbINKOM Ha OXpaHy TPagULMOHHBIX 3HaHWUI U TPaaUUMOHHbIX BblpaXXeHuit
KynbTypbl/BblpaxeHun donbknopa», aokymeHT WIPO/GRTKF/IC/17/INF/8.

37 Cm. Bbiwe, McDonald |., cTp. 44.
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(f)  Bawummnas oxpaHa: Bonpoc 30ecbk COCTOUT B TOM, OJDKHO SN pErynMpoBaTbCs
NCNonb30BaHMe NPON3BOAHbIX MPOM3BEAEHWI, CO30aHHbIX aBTOPaMu, He
CBSA3aHHbLIMU C TPAAULMNAMN N KYNbTYPHBIM MaTepuanoM, KOTOPbIA OHM
aganTUpYT UK U3 KOTOPbIX YepnatT BAOXHOBEHME, U eCnn Aa, TO KakuMm
obpas3om. ITOT BOMPOC OTHOCUTCA U K TpaauunoHHbIM obpasuam. Kak yacto
OTMeYanoch B XOfle yXKe COCTOABLUMXCS 06cyXaeHnin®, nponsseaeHus,
NPOu3BOAHbIE OT MaTepManoB, HAXOASLNXCA B 0OLLECTBEHHOM AOCTOAHMMN,
MOTYT OXpPaHsITbCS1 aBTOPCKMM NPaBOM, MOCKOMbKY HOBasi BEPCUSA, apaHXMpPOBKa,
nepepaboTka unv nogbopka MaTtepuanos, HAXOASALWMNXCS B 06LLECTBEHHOM
AOCTOSIHUM, UNKN Jaxe UX «nepeynakoskay» B oopme LngpoBOro ycuneHus,
pacuBeYMBaHUA 1 T. 4. MOXET AaTb OTYETIIMBO HOBOE BbIPaXXEHNE, KOTOpoe
OyaeT 4OCTaTOYHO «OpUrMHanbHbIMY. TpeboBaHMIO OPUTMHANBHOCTU MOXET
COOTBETCTBOBATb Aa)Ke aBTOP, HE MPOUCXOAALLNA N3 0OLUHbI, B KOTOpOW BepeT
Ha4yano cooTBETCTBYHOLLASA Tpaamums. B 3TOM KOHTeKCcTe OOLMHbI MOryT
[00MBaTbLCA KaKoOro-TO BapuaHTa 3alMTHOM OXpaHbl, HE NMO3BOMAIOLLEN aBTOpaM,
He npuHagnexawum K COOTBETCTBYHOLLEN OOLLMHE, MOoNy4YaTb aBTOPCKNE NpaBa
Ha Npou3BeAEHMSs, NPOM3BOAHBbIE OT KYNbTYPHbIX TPAaAULNA AaHHON OBLLMHDI,
UNK No KpanHen Mepe orpaHnyYnBatoLLen Nx BO3MOXHOCTM B 3TOM OTHOLLEHWUN.

(9) [lpaeo cobcmeeHHocmu Ha 3anucu U O0KyMeHmauyur: YTo kacaeTcs 3anmcen un
mMaTepuanoB, JOKyMeHTupyowmx TBK, Bknovas NCNONHEHUs TPaanLMOHHbIX
npov3BedeHn, HeJOCTaTOK CUCTEMbI OXPaHbl COCTOUT B TOM, YTO NpaBa,

O KOTOPbIX FOBOPUSIOCH BbILLE, NPUHAANEeXaTt co3aaTento 3anncu, KoTopbii He
00s13aTeNbHO ABNAETCS YIeHOM COOTBETCTBYIOLLEN OBLUNHBI. OTO MOXET BbITh
nccrnegoBaTerb 3THAYECKON MY3bIKM, PONbKIIopa UM MHOW KOSNEKUMOHED.
MpencraBuTenn KOPEHHbIX HAPOOOB Y MECTHBIX OOLLUH YacTo yTBEPXOatoT, YTO
NX NpaBa N UHTEPECHI, KOTOPbIE MOrMM Obl OXPaAHATLCSA NPY NOMOLLM CUCTEMBI
NC, Bkntoyasi npaBa U UHTEPECHI, MOHMMAEMbIE€ B KOHTEKCTE MX TPaL4ULMOHHOIO
1 obLLMHHOrO NpaBa, He Bcerga y4uTbiBaloTCs B JOCTAaTOMHOW CTENEHU Npuy
nepBoHavarnbHOW 3annucn n JoKymeHTnposaHum nx TBK nccneposatensmu
donbkopa u Apyrummn nuuamm, NPOBOAALLMMM NONOBbIE UCCNE0BaHUS, UNn
KOrQa OHW 3aTeM 3KCMOHUPYHTCA U OTKpbIBAKOTCA Ana nybrmMyHoro gocrtyna
My3esiMK1, apXuBaMu 1 ApyrMMn opraHusaumsMmm-obnagatensamm Konmnekumn.
BwmecTe ¢ TeM, geatenbHOCTb nccnegoBaTenen oonbKiopa, KonnekumoHepoB 1
YYeHbIX, MPOBOAALLMX MONeBbIe UCCNeaOBaHMS, My3€eB, apX1MBOB U T. 4.
Yypes3Bbl4aNHO BaXkHa ANA COXpaHeHWsi, cohepexeHns, nogaepXaHnsa 1 nepegayn
OyayLMM NOKONEHUAM HeMaTepuarbHbIX U MaTepuanbHbiX (OPM KyNbTYPHOIo
Hacrnegus. KynbTypHble yYpexaeHust Takke UrpatoT OYEeHb BaXKHYHO
obpasoBaTenbHy pornb. JTOT BOMPOC NPAKTUYECKM UIMIOCTPUPYET TO
NpoTMBOpEYUne, KOTOPOE, Kak FOBOPUIIOCH BbILLEe, MOXET BO3HUKaTb Mexay
Lenblo «COXPaHEHMUNA» U LIENb0 «OXpaHbl», MOCKOMbKY CaM MpoLecc COXpaHeHUs
Hacrnegusa MoxeT Bbli3blBaTb 03ab604EHHOCTb NO NoBoAY CnabocTn ero oxpaHbl U
HeHamepeHHO co3gaBaTb cuTyauuu, korga TBK, Bxogsiume B cocTtas
«06LLECTBEHHOrO AOCTOAHNSA», UCMOMb3YIOTCA B HEXeNnaTenbHbIX hopmax.
MpodheccroHanbHble opraHu3aunm n 06beauHeHUs, Takme Kak MexayHapoaHbliv
coBeT my3eeB (ICOM), a Takke yupexaeHust KynbTypbl paspaboTtanu
onpeaeneHHble hopMbl paboTbl U pa3paboTanu LeHHbIe KOAEKChI, NPOTOKOMbI U
TMNOBbIE KOHTPAKTbI, MO3BONAOLLME peLlaTb 3TUYECKME BONPOCHI 1 BOMPOCHI
WHTeNnnekTyanbHbIX NpaB. MHorne n3 aTnx JOKYMeHTOB umetoTcs B 6ase
OaHHbix BOUC ¢ hyHKUMen noncka, pasmeLL,eHHon no agpecy:

38 CM., B yacTHocTu, gokymeHTel WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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https://www.wipo.int/tk/en/databases/creative_heritage/ (cMm. nyHKT «[1poToKOnbI,
KOAEeKCbl NOBEAEHMS, TUMNOBbLIE KOHTPAKTLI U Apyrne npakTuyeckme
WHCTPYMEHTbI» Hke)%.

63. [lpumepsl:

(a) npousBeneHWs XMBOMUCK, CO34AaHHbIE BbIXOALLAMU U3 KOPEHHbIX HApOa0B,
BKINOYas Npou3BeAeHUss HackarnbHOW XMBOMUCK, KONMPOBAWUCh NMUAMK, He
npuHagnexalwmMm K 3TMM Hapoaam, Ha KoBpax, HabUBHbIX TKaHaX, dyToonkax,
nnaTbsX U OPYroi ogexae, a Takke Ha No3[ApaBUTENbHbIX OTKPbITKAX, U 3aTem
pacnpoCTpaHsANMCh U Npeanaranvck K npoaaxe. Konum npovsseneHuit
TPaAMLMOHHOIO MCKYCCTBA TaKKe pacnpoCTpaHANNCh Yepes MHTEPHET B BUAeE
KOMMbIOTEPHbIX «060eB». TaTyMPOBKN KOPEHHBIX HAPOAOB Takke
BOCMPOWU3BOAMINNCE U UCMOMb30BaNnCh BHE TPAAULIMOHHOIO KOHTEKCTa;

(b)  TpaguuunoHHas My3bika Gbina CaMNIMPOBaHAa U HanoXeHa NP NOMOoLLM
LUMPOBbLIX TEXHOMNOrMM Ha PUTMbl TaHLUEBarbHOW My3bIKN «TEXHO-XayC», Ha
OCHOBE Yero ObiST BbiNyLLEeH NonynspHbIn anbbom B kaHpe world music,
MOMy4MBLUMIA aBTOPCKO-MPaBOBYO OXPaHy;

(c) npowusBeaeHUss XyooXKeCTBEHHbLIX NPOMbICINIOB U pemMecen (Takue Kak nneTeHble
KOP3WHbI, HEBObLUME KapTUHbI U pe3Hble Urypkm) B obLiem ctune
TPaANLMOHHOIO NCKYCCTBA KONMPOBAr1Cb, MMUTUPOBANNChL U NPON3BOANINCH B
MaccoBbIX MacluTabax 4ns Npoaaxu Ha pblHKaxX CyBEHUPHOW NpoayKuun B BUAE
n306paXkeHnn Ha TakMx NpegMeTax, He CBSA3aHHbIX C 0OMXOA0M TPaANLMOHHBLIX
O6LLUMH, KaK yTOONKM, KYXOHHbIE NOMOTEHLA, CEPBUPOBOYHbIE KOBPUKM,
urpanbHble KapTbl, OTKPbITKMA, NOACTABKM NOA HAMUTKW U Kynepbl, KaneHgapu un
KOBPWUKM ANS KOMNbIOTEPHbBIX «MbILLENY;

(d) B CKynbNTYpHOM NpoOun3BeaeHUN UCMNONb3YeTCsl TPAAULMOHHBIN CaKpanbHbI
cumBorn. CKynbnTop 3asiBNSET CBOM aBTOPCKME NpaBa Ha NpousseneHune,
OoQHaKo nNpeacTaBUTENN OOLMHbBI YTBEPXKAAKT, YTO OH MCMNOSb30Ban 3ToT
cumBos 6e3 nx cornacus;

(e) aTHorpadudeckue sanuncu, cogepxallme KoHduaeHUnanbHbIM MaTepuan,
ONUCLIBAKOLLNIA pUTYyan nocBsLeHns, 6biny pacnpocTpaHeHbl yYpexaeHemM
KynbTypbl B 06pa3oBaTenbHbIX M KOMMEpPYECKUX Lensax. B cootBeTctBum ¢
3aKoHoaaTenbCTBOM Mo Bonpocam MNC obLunHa He sBnsieTcs
npasoobnagaTenem n He UMeeT HUKaKUX NPaBOBbIX OCHOBaHUN ANs
BO3paXXeHUH.

UcnonHeHuss TBK

64. Kak ykasblBanoch Bbille, MEXAYHapo4HOe 3aKkoHOA4ATENbCTBO 06 OXpaHe CMEXHbIX
npas, a UMeHHo, ON® 1996 r. u MeknHcknin gorosop 2012 r. npegycMmaTpmBaloT cepbesHble
BO3MOXHOCTUM OXpaHbl ncnonHeHun TBK, ogHako MOXHO ykasaTb cnegyowime HegoCTaTKu
3TOoN OOPMbl OXpPaHbI:

39 lononHuTenbHas MH(OopMaumsa No Bonpocam AoKyMeHTMpoBaHus TBK Takke MMeeTcs B criefytoLmx
nybnukaumsax: Torsen and Anderson, “Intellectual Property and the Safeguarding of Traditional Cultures, Legal
Issues and Practical Options for Museums, Libraries and Archives” (TopceH n AHgepcoH, «MHTennekTyansHas
COBCTBEHHOCTb M COXpaHeHWe TPaaWLMOHHbIX KyNbTyp: NpaBoBble BONPOCH! U NpakTUYecKkMe pekoMeHgaumm ans
my3eeB, 6ubnuotek n apxmsos»), BOUC, 2010 r.; un nybnukauma BOUC «[JokymeHTUpoBaHne TpagnumnMOHHbIX
3HaHu — MeToauyeckoe nocodbuey 2017 r.
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(@) 6eHedmunapom oxpaHbl aBnsieTcs McnonHutTenb (ucnonHutenn) TBK, a He
COOTBETCTBYOWAA 0bLMHA, YTO OCOBEHHO BaXKHO B TEX Cry4asx, Koraa
NCNONHUTENb HEe ABMSETCHA YneHoM obwmHbl. Korga ncnonHutens unm
NCNONHUTENN ABNSAOTCA BbIXOALAMMN U3 OOLLMHbI, MOCNEAHSs, Kak NpaBuno,
nmeeT 6onblle BO3MOXHOCTEN NOMYYnTb NPsiMble BbIroAbl OT TaKoW OXpaHbl.

(b) nockonbky MekuHcknin gorosop 2012 r. noka He BCTYNun B CUny, B HacTosLee
BpeMsi oxpaHa npas obecneymsaetcsa NP 1996 r. n pacnpocTpaHsaeTcs TOMNbKo
Ha HeKOTopble 3BYKOBbIE UCMOSMHEHNS. JTO KacaeTcsl BCEX UCMOSTHEHWN, a He
TONbKO ncnonHenun TBK;

(c) onaTtb-Takn, nockonbKy MNekmHckun gorosop 2012 r. noka He BCTyNWn B CUry,
oXpaHa rnpas UCMOMNHUTENEN orpaHUYeHa ayamMoBu3yarnbHOM COCTaBNAOLLEN
(onsTb-Taku, 370 KacaeTca He Tonbko TBK). B cootBeTcTBMM CO cTaThen 19
Pumckon koHBeHUMM 1961 r., nocne Toro, Kak UCNONHUTENb Aan cornacue Ha
BKITOYEHME CBOEro UCMOMHEHUS B BU3yarnbHYIO U ayANOBU3yarbHY0 3anuchb,
npasa, NpeayCMOTPEHHbIEe CTaTbeln 7 3TON KOHBEHUMW, «B AanbHENLWeM He
NPUMEHSIOTCA». JTO 03HAYaeT, YTo, 3a UCKITIDYEeHEM npaBa Ha ukcaumio,
npasa UCNoNTHUTENEN B ayanoBuayarnbHoOn cpepe orpaHnyeHsbl;

(d) Cpok oencreus npaB UCNOSTHUTENEN OrpaHuyeH u coctaBndeT He MeHee 50 ner,
€CInun NcnosHeHne 3anKCMpoBaHo B B1ae 3Byko3anucu, nnu 20 net B
COOTBETCTBMM C PUMCKOI KOHBEHUMEN. DTOT CPOK HE MPUMEHUM K
He3anucaHHbIM UCNOSTHEHMAM, NO3TOMY BOMPOC O CPOKE OXpaHbl cam no cebe He
MOXET cUMTaThCH «Mpobernomy.

65. [Mpyvmepsbl: NPON3BOANNUCE BUOEO3AMNUCK KUBBLIX» UCMONHEHUIN NEeCeH U TaHLUEB
npeacraBuMTenen KOpeHHbIX HapoOaoB, KOTOPbIE 3aTeM KONMMPOBanuck, Belinyckanucb Ha DVD
M pasmeLianuce B IHTepHeTe.

Obpasupbi

66. Kaku B crniyyae nuTepaTypHbIX U Xy4OXECTBEHHbIX NPOM3BEAEHNI, NO-HACTOALLEMY
NCKOHHbIEe 06pasLbl HE OXPaHAKTCS, MOCKOMbKY OHU HE ABMSOTCA KHOBLIMUY UM
«opuUrnHanbHbIMU». Kpome Toro, Cpok oxpaHbl 06pa3uoB KOpode Cpoka OXpaHbl 0O bEKTOB
aBTopckoro npaea. [1ns obecneyeHus oxpaHbl 06pa3L 0B HEOOXOAUMO BbINOTHEHNE
onpegeneHHbiX opmarnbHbIX TpeboBaHUN.

67. TMpumepbl: 06pasLbl, BOMMOLWEHHbIE B TKAHAX PYYHON paboThbl, KOBpax, MneTeHbIX
n3penuax u ogexae, KonMpoBanuchb U UCMONb30BaNMCh B KOMMEPYECKMX Lensix nuuamm, He
npuHagnexalwiMmMmm K KOpeHHbIM Hapogam.

TBK, coxpaHsiemble 8 maliHe

68. XoTts, kak oTMeyanocs Bbiwe, ctatbs 39 Cornawenns TPUMNC n ctatba 10bis
[Mapwxckon KOHBEHLIMM MOTYT B HEKOTOPbIX Cnyyasx obecneynTb 4OcTaTouHyo oxpaHy TBK,
COXpaHsieMblX B TarHe, 3TN HOpPMBbI, NoXarnyn, B OCHOBHOM NPUMEHUMbI K MPOMBbILLIEHHOW K
Kommepuyeckor nHgopmaumn. OpgHako He Bce TBK, coxpaHsemble B TaHe, NPpeacTaBnsaioT
cobon nHpopmaLmio, MMEIOLLYHO KOMMepYecKyto LeHHocTb. Packpeitue TBK, kak BuaHo n3
MaTepuanoB ynoMuHasLLerocs Beiwe gena Mountford, 4yacTto cBa3aHoO ¢ NpUYMHEHUEM
CKopee KynbTYpPHOro 1 AyXOBHOIO, YEM MMYLLLECTBEHHOrO yulepba. Takum obpasom, 3To
MOXHO CYMTaTb NPOGENOM CUCTEMbI OXPaHbl HE NOASIEXALLEN PACKPLITUIO U
KOH(bmaeHUnansHon nHpopmaLmu.
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69. Kpowme Toro, He o4yeBMaHoO, 4YTO BCe TBK, coxpaHsemMble B TaliHe, cunmTanmchb Obl
«KOH(bnaeHuuanbHbIMU» B 4AaHHOM KOHTeKcTe. MHorue TBK n3BecTHbI B Npeaenax oOLWmHbI,
KoTopasi MOXET BKMNOYaTb MHOXXECTBO NIOAEN, MPOXMBAOLWMX HA OBLLUMPHLIX TEPPUTOPUSX U
B noceneHuax 6onee 4em ogHOro TuNa — Hanpumep, U B CEMNbCKOM MECTHOCTU, U B ropofax.
Opyrumun crioBamu, BOMpoc O TOM, B KaKMUX Kpyrax gonyctumo packpbitue TBK, coxpaHaembix
B TanHe, 6e3 HapyLeHnst X KOH(PMAEHLMANbHOro Xapakrtepa, MoXeT bbITb He Bcerga
0YeBUAHBIM.

70. TMpumep: kOHpMAeHUManNbHasa MHOPMaLNS, packpbiTas aHTpononory, beina
onybnukoBaHa nocnegHum (cm. gerno Mountford Bbiwe). B HekoTopbIx cnydasx Mysewu,
apxuBbl 1 Apyrve nogobHble yupexaeHnss packpbiBanu KOHMUAeHUNanbHy MHpopMaumo
HeHaMepeHHO.

HaseaHusi, crioga u cumeorisi KOPEHHbIX Hapoaoe u mpaOUHUOHHbIe Ha3eaHus, crioea u
CUmeorlbl

71. YTo KacaeTcs 3alLUMTHOM OXpaHbl, TO, Kak y>e YNOMUHaNoCh Bbille, MeXayHapoaHoe
3aKOHOAATENbCTBO O TOBAPHbIX 3HaKax npeagycMaTpuBaeT BO3MOXHOCTb OTKasa B
perucTpaumm Unn aHHynNMpoBaHMs permcTpaLmm 3HakoB, KOTOpble «NPOTUBOpeYaT Mopanm
nnun nyenmyHomy nopsaky U, B 0COGEHHOCTM, ECNIYM OHU MOTYT BBECTU B 3abnyxaeHue
0OLLEeCTBEHHOCTbY.

72. XoTda Takasi 0XxpaHa B LiefloM NpeacTaBriseTcd 4OCTaTOuYHON, «Npobeny» B 4JaHHOM
crniyvyae MOXeT ObITb CBSA3aH C TEM, YTO «NPOTUBOPEYME MOpanu» U «NpOTUBOpEeYne
ny6rmM4YHOMy nopsaky» — 9To obLuMe NOHATUSA, NPUMEHSieMble B COOTBETCTBUU C
HaLUMOHarnbHbIM 3aKOHOAATENBLCTBOM, NpaBunamm u cyaebHom NpakTuKon, KoTopble
yCTaHaBnMBaloT COOTBETCTBYOLLME HOPMbI OOLLECTBEHHOM MOpanu Unun Toro, Y4To
npusHaeTcsa BBeAeHNEM OOLLIECTBEHHOCTN B 3abnyXaeHne B KOHKPETHON CcTpaHe. 3OTun
HOPMblI, KaK U CaMO MOHATME «OBLLECTBEHHOCTUY, BBEAEHNE KOTOPOW B 3abnyxaeHne unu
ockopbeHne BKyca KOTOPOW OLEHMBAIOTCS MPU PAacCCMOTPEHUUN 3as8BOK Ha perncTpaumio
TOBapPHbIX 3HAKOB, MOMYT CUNbHO pasnuyaTbCs B 3aKOHOAATENbCTBE pPasHbIX CTPaH.
MHTepnpeTaums aTux NOHATUN TpebyeT COOCTBEHHbBIX LEHHOCTHLIX CY>KAEHUN OT
COTPYAHMKOB BEQOMCTB perucrpaLmm ToBapHbIX 3HaKoB U paboTHUKOB CcyaebHON cucTeMsl,
MHOMMe 13 KOTOpPbIX MOryT ObITb cnabo 3HakoMbl ¢ Npobrnemamm KopeHHbIX o6LnH 1 TBK.
Kpome Toro, 3akoHoOaTenbCTBO O TOBAPHbIX 3HAKaxX He 3anpeLlaeT Takoro UCrnonb30BaHnA
MECTHbIX U TPAANLMOHHbIX Ha3BaHWIA, CNOB Y CUMBOJIOB, KOTOPOE «MPOTUBOPEYUT Mopanmy,
«MPOTUBOPEYUNT NYBNNYHOMY NOPSAKY» UK «CNOCOOHO BBECTU B 3abnyxaeHune
06LLEeCTBEHHOCTbY», €CMN NOMNb30BaTeNb HE HAMEPEH PErMCTPUPOBATb TOBAPHbIN 3HAK; OHO
TaKke He 3anpeLlaeT UCMOoMb30BaHMS NN PErncTpaLmn MECTHbIX U TPAAULMOHHbIX
Ha3BaHWI, CIOB Y CUMBOJIOB, KOTOPbIE HE CYMTAIOTCH «NPOTUBOPEYaLLUMU Mopanuny,
«npoTMBOpEeYaLLMMn NyennyHoMy nopsaky» Unm «CnocobHbIMM BBECTU OOLLECTBEHHOCTL B
3abnyxgeHne» (XoTsl B X perncTpauum MoxeT 6biTb 0TKa3aHo Mo ApYrMM OCHOBAHUSIM).

73. Y10 KacaeTcsi NO3UTUBHOW OXPaHbl, TO, XOTS OBLLMHBI, XXenarLwue 3apermcTpmpoBaTb
OTNNYMTESNbHbBIE TOBapHbIE 3HAKW, MOTYT BOCNOSb30BaTbCSi COOTBETCTBYHOLLUMM
MeXAYyHapo4HbIMU NPUHLMNAMKN K NpoLeanypaMu, CUcTeMa OXpaHbl TOBApHbIX 3HAKOB He
obecneymBaeT X MNOMHON OXpaHbl, NOCKOSbKY PErmcTpaumst BCeX MECTHbIX U TPaAULIMOHHbBIX
Ha3BaHWU, CNOB Y CUMBOJIOB, aCCOLMUPYHOLLIMXCA C KOHKPETHOW 0BLwmnHON, Obina Gbl
HenomMepHo gopornm aenom. Kpome Toro, 3aKOHOAAaTENbCTBO O TOBAPHbIX 3HAKaX MOXET
TpeboBaTb, YTOObI 3HaKWN, YTOObI OHN CYUTANUCh O4ENCTBUTENBHBIMWU, NCNOMNBL30BaNnCh B
KOMMEPYECKON AEATENbHOCTU, a 3TO MOXET BbITb NPobrIeMaTUYHLIM MPUMEHNTENBHO

K cakpanbHbiM TBK 1 TBK, coxpaHsembiM B TanHe.
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74. B cuny aTOro HEKOTOPLIE CTPaHbI U PeroHanbHble OpraHM3aLmMn NPUHANK
cneumarnbHble Mepbl Anst oxpaHbl TBK oT ncnonb3oBaHusi B ka4ecTBe TOBAPHbLIX 3HAKOB.
CM. nyHKT «BapuaHTbl 4EACTBUIN, KOTOPbIE CYLLECTBYIOT UM MOTYT GbiTb paspaboTaHbl ANns
yCTpaHeHus1 NtobblX BbISBNIEHHbLIX NPO6EnoB, BKIOYas NpaBoBble Y MHbIE Mepbl,
NPUMEHSIEMbIE Ha MEXOyHapOAHOM, PErMoHanbHOM UM HALMOHANBHOM YPOBHE» HIXKE.

75. Tlpumep: KOMMEpPYECKOE UCMOSb30BaHME MECTHbBIX U TPaAULUMOHHBIX Ha3BaHWN, COB U
CUMBOJIOB IOpPUAMYECKUMU NNLLAMMW, HE OTHOCSLLMMUCS K KOPEHHOM HapO4HOCTH, B
KOpnopaTMBHbIX NIOroTUNax n nsobpaxeHusx, UCNonb3yemMbiX Ha COPTUBHOM MHBEHTapE,

B MMpEe MOAbl, B CNOPTE, B Urpax v UrpyLlKax, Ha aBTOMOBUNAX, OPYXUN 1 anKorofibHON
NPOaYKLMMW.

C. CoobpaxeHusi, cyulecmeeHHbIe 0118 onpedesieHuss HeobxooumMocmu ycmpaHeHUs
npobenos

76. TMpuHATUE peLueHni O LenecoobpasHOCT yCTpaHeHMs NOObIX U3 BbISABMEHHbIX BbilLe
npobenoB ABnNsieTca npeporaTnBon yyactHnkos Komuteta. B aTom pasgene mnanaratorca
HEeKOTopble COOBpaXKeHNs1 U PaKTOPbI, KOTOPbIE MOrY Bbl YYUTLIBATLCA UMW MPU MPUHATUN
TaknX peLleHnn.

Ha kakom yposHe criedyem ycmpaHsimb ripobesibi: Ha Mex0yHapoOHOM, pe2UOHaIbHOM,
HayuoHanbHOM u/unu MecmHom?

77. OpaHO 13 coobpaxeHn MOXeT KacaTbCsl YPOBHS, HA KOTOPOM BO3MOXHO U
HeobXxoANMO yCTpaHuTb Npoben. YcTpaHeHue HeKOoTopbIX NpobenoB MoXeT TpeboBaTb
NPUHATUA Mep Ha MEXAYHAPOAHOM YPOBHE — Hanpumep, NyTeM 3akio4eHns Kakoro-To
mexayHapogHoro gorosopa®’, apyrvue npo6enbl MoryT ObiTb YCTpaHEHbl Ha PErMoHanbHOM,
HaUMOHarNbHOM W/ MECTHOM YPOBHSAX. Becb CnekTp BO3MOXHOCTEN C TOYKU 3peHnst
BMAOB MEXAYHapPOAHbIX aKTOB, KOTOpble Mornu 6bl NPUHATL rocyaapcTea, He
paccmaTpuBaeTCcs B HACTOSALLEM JOKYMEHTE; OH PacCCMOTPEH B NOMHOM ob6beme B
pokymeHte WIPO/GRTKF/IC/12/6.

HopmamueHbie mepbl, npakmuyeckue Mepbl, 0byyeHue

78. Tpobenbl MOryT YCTPaHATLCS NyTEM NPUHATUS Mep HOPMOTBOPYECKOrO XapakTepa
(Hanpumep, YTBEPXKOEHUS HOBbIX UM COBEPLLEHCTBOBAHNS CYLLIECTBYHOLLIMX NPABOBbIX
CTaH4APTOB Ha MeXAyHapOA4HOM, PErMoHaNbHOM UM HaLMOHaNbHOM YPOBHE), pa3paboTku
NPaKTUYECKUX UHCTPYMEHTOB (Hanpumep, pacnpocTpaHeHUs! TUMOBbIX I0rOBOPOB O
KOMMeHcaUMn/COBMECTHOM NOSMb30BaHUM BbIro4amu, NPOTOKONOB NPOBEAEHMS Hay4YHbIX
nccneaoBaHuiA UNy opraHM3aLmMmn NporpaMm fMLEH3NPOBaHKS) U/Mnu peanvsaummn Mep B
obnactu HapaluMBaHUsi noTeHumana (HanpyumMmep, NPM3BaHHbIX NOBLICUTL YMEHUE OOLLMHbI
BECTV NeperoBopbl ¢ TPeTbUMK CTOPOHaMM Ha Gornee paBHbIX OCHOBaHUAX).

baza HopMamueHo-Npasogo2o U adMUHUCMPamueHo20 peayuposaHusi

79. OpHUM 13 coobpaxeHuin MOXeT BbITb aKkTUBHOCTb 06CYXaeHMsS BONPOCOoB oxpaHbl TBK
B ApPYrux popymax unm creneHb, B koTopon TBK yxxe oxpaHsaoTca npaBoBbIMU
WHCTPYMEHTaMM, co3aaHHbIMK B ApYrnx obnacrtax perynupoBanus. Tak, Hanpuvep,
npobnembl oxpaHbl TBK aBnatoTca Temon AByx koHBeHuun KOHECKO: KoHBeHumn 06 oxpaHe
HemMaTepuanbHoro KynbTypHoro Hacnegms 2003 r. u KoHBeHUun 06 oxpaHe 1 NooLwpeHnmn

40 CnekTp Mep, koTopble Mornu Gbl GbITb NPeayCMOTPeHbl MexayHapoAHbIM JOrOBOPOM, paccMaTpuBaeTcs
B AokymeHte WIPO/GRTKF/IC/12/6.
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pa3Hoobpa3uns hopm KynbTypHOro camoBblipaxeHus 2005 1., koTopble paccMaTpuBanumch B
bonee paHHMx gokymeHTax. Bonpockl oxpaHbl TBK Takke paccmaTtpuBaloTcsi B paMKkax
HEKOTOPbIX (POPYMOB, B KOTOPbIX OBCY>K4aKTCA BONPOCHI NpaB YenoBeKa N KOPEHHbIX
Hapogos, a B [leknapauum OOH o npaBax kopeHHbIX HapoaoB*! cogepXxuTcsa TeKcT,
kacatowmncs oxparbl TBK. MoxeT 6bITb Takke ynomsiHyta KoHeBeHunsa Ne 169
MexayHapoaHou opraHnsaumm Tpyaa «O KOpeHHbIX Hapoaax n Hapodax, BegyLmnx
nnemMeHHon o6pas Xn3Hu B He3aBUCUMbIX CTpaHaxy. OgHUM u3 bakTopoB Moro 6bl ObiTb
onpegerneHne onTMMarnbHbIX CNOCOO0B NPUMEHEHNST 3TUX Pa3NMYHbIX NPOLECCOB
perynvpoBaHunsi Takum obpasom, 4ToObl OHM NOAAEPKUBANU 1 AONOMNHANN APYr Apyra.

80. Camylo HenocpeaCTBEHHYH POSib B 3TOM CBA3M UrpaeT 1 BCS cucteMa Mep
perynnpoBaHus, paspabotaHHas BOVC. Tak, ogaunH ns anemenToB NoBecTtkun gHa BONC B
obnactu pa3sutua opmynupyeTcsa crneayowmm obpasom: «PekomeHgosaTe MKITP
YCKOPUTb MPOLECC OXpaHbl FTEHETUYECKMX PECYPCOB, TPAOULMOHHBIX 3HAHUA 1 PONbKIoPA,
6e3 npeaBocxmLLeHns Noboro OKoOHYaTeNbLHOro pesynbTaTa, BKoYas BO3MOXHYIO
pa3paboTKy MexayHapo4HOro 4oroBopa Unn OroBopoB».

Bonpochbi peaynupogaHusi

81. YyacTHukn KomuteTta mornm 6bl Takke pacCMOTPETL BOMPOC 06 MCXOOHLIX MPUYNHAX
BO3HWKHOBEHUS BbISIBIIEHHbIX NPOOENOoB, a Takke 0 TOM, Kak HeOBXOANUMOCTb MX YCTPaHEHMS
OOJDKHA BMUATL Ha BCHO CUCTEMY Mep agMUHUCTPATUBHOIO perynmpoBaHus.

82. Bo3mOXxHoe npuHaTne Mmep no oxpaHe TBK cBA3aHO ¢ uenbiM psaoM CrOXHbIX
KYNbTYPHbIX, 3KOHOMUYECKNX U CoLMarnbHbIX BOMPOCOB, a Takke C BONpocamu
perynupoBaHus Toproenn. [1o HEKOTOPOM CTEeNeHW BONPOCHI PerynimpoBaHns pacCMOTpPEHbI
B Gonee paHHMX OOKYMEHTax*?,

83. C Touku 3peHunsa nonutnkm B obnactn VIC oxpaHa unm otcytctaue oxpaHbl TBK moxeT
OLEHNBATbLCA C TOYKMN 3pEHUSA NOCNEACTBUIA TaKoW OXpaHbl B NiiaHe CTUMYNMPOBAHUS 1
OXpaHbl TBOPYECTBA N MHHOBALMI KaK ABMXYLLMX CUM YCTONYMBOrO 3KOHOMUYECKOIo
pa3BuUTUS, BKITOYAsS pa3BUTME MECTHbLIX U CENbCKNX 0OLWKNH. [Mpu3sbiBbl K 6ECCPOYHON OXpaHe
TBK unu k oxpaHe «ctunay» uenecoobpasHo, HanpMmMmep, OLeHUBaThb C y4eToM 6a30BbIX
NPVHLMNOB NOMIMTUKM, NEXaLnx B OCHOBE cooTBeTCcTByoWMxX cuctem NC. Kpome Toro,
06s3aTenbHbIM YCOBUEM (hOPMUPOBaHUS HaAeXalumx NPUHLMNOB perynmpoBaHus,

B paMKax KOTOpbIX crieayeT paccMmaTpmuBaTb Bonpockl oxpaHbl npas MC n TBK, aensaeTcs
Bornee ACHOe NOHMMaHWe Ponun, KOHTYPOB U rPaHML, Tak Ha3biBaeMoro «obLLeCTBEHHOro
[0CTOSAHUA Y 1 BNUaHUA oxpaHbl TBK Ha aTy cdepy*3. KnioueBoit npobnemon
perynupoBaHus siBnsieTca koopanHaums nobbix HOBbIX BUOOB oxpaHbl TBK ¢
CYLLLECTBYHOLLEN CUCTEMON OXPaHbl MHTENNEKTYarnbHbIX NPaB U APYrMMy1 CUCTEMAMW.

84. OpHako oxpaHa TBK 3atparuBaet 1 gpyrne BaxHbole obnacty nonmtuku. Tak,
yyacTHukmM Komuteta mornm 661 paccMoTpeTb oxpaHy TBK B cneaylowmx KOHTEKCTax:
cbepexeHune n coxpaHeHne KynbTypHOro Hacrneaus; csoboaa BblipaXeHus; yBaKeHue npas,
WHTEPECOB U NPUTA3AHMIA KOPEHHbIX U APYrMX TPAAULMNOHHBLIX OOLLUH; Mpu3HaHue
TpPaguLMOHHOro nNpasa, NPOTOKOMNOB M NPAKTUKW; AOCTYN K 3HAHWUSIM M 06beM
«0OLLECTBEHHOrO AOCTOSHMAY, PeLUEeHNe NPOONeM, BO3HUKAIOLLMX B YCITOBUSAX KYNbTYPHOIO
pa3Hoobpa3sunsi; cogencTBmne KynbTypHOMY pa3Hoobpa3nto, BKMYas IMHIBUCTUYECKOE
pa3Hoobpaswue, a Takke pacLuMpeHue JoCTyna K pa3HoO6pasHbIM BbIpaXEHUAM KyNbTypbl.

41 MNpepacrasneHa Ha paccMoTpeHne KomuteTa B dpopme aokymeHta WIPO/GRTKF/IC/12/INF/6.
42 Cm. pokymeHTbl WIPO/GRTKF/IC/5/3, WIPO/GRTKF/IC/6/3 n WIPO/GRTKF/IC/7/3.
43 Cm. pokymeHT BOMC WIPO/GRTKF/IC/5/3, nn. 22 — 33, 1 nocrneayoLme JOKYMEHTbI.
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OKoHoMuYecKue, KyrnbmypHble U coyuarnbHbie yenu
85. BblpaboTka OTBETOB Ha 3TW BONPOCHI B KOHTEKCTE NOMUTUKM Bbl3biBaeT
Heo6Xx04MMOCTb ACHOrO MOHUMAaHKSA PACCMOTPEHHbIX BbiLLe OBLLMX SKOHOMUYECKUX,
KyNbTYPHbIX U coLMarbHbIX Lienewn, KoTopbiM Npu3BaHa criyxuntb oxpaHa TBK. B 6onee
paHHMX OOKYMEHTax onpeaeneH psg 3afay, KoTopble npeanonaraeTcs pewntb brnarogaps
oxpaHe TBK, Bkntoyas:

(@) npusHaHue ueHHocTn TBK;

(b) copenctBme yBaxeHuo TBK;

(c) ymoBneTBOpeHWE HacyLHbIX NOTPeBHOCTEN OOLNH;

(d) npepoTBpaweHne HenpasomepHoro npuceoeHus TBK, a Takke ockopbUTENbHbIX,
YHU3UTENbHbBIX N HECAHKLUNOHUPOBaHHbLIX popM ncronb3osaHusa TBK;

(e) pacwmpeHne npas 1 BO3MOXHOCTEN OBLLNH;
(f) noppepxka TPagUUMOHHBLIX NOAXOAOB U COTPYAHUYECTBA Mexay o0LnHamu;

(g) copencTBME COXPaHEHUIO TPAAULMOHHBIX KyNbTyp;
(h) noowpeHne MHHOBALMOHHOW 1 TBOPYECKOW AeATENBbHOCTU OGLLVH;

(i) copemncTBME UHTENNEKTYanbLHON N TBOPYECKOWN cBOGOAE 1 Pas3BUTUIO
nccrnegoBaHui U KynbTypHOro obmeHa Ha cripaBeIMBbIX YCIOBUSX;

(i) comemncTBUE KyNbTYpHOMY pa3Hoobpasuio;

(k) copencTBME pasBUTUIO OOLLMH M NPABOMEPHON KOMMEPYECKOW AEATENbHOCTY;
() npepoTtBpaleHue nosieneHus npas NC, He UMeLOLLMX 3aKOHHbLIX OCHOBAHWIA;
(m) noBblWEHME ONPeaEeNeHHOCTH, NPO3PaYHOCTN U B3aMMHOIO LOBEPUS;

(n) KoHTponb 3a criocobamu ucrnonb3osaHus TBK 3a npegenamu TpaguLMOHHOIO U
MPUBbLIYHOIO KOHTEKCTa MX CYLLECTBOBaHUS;

(0) copencTBME CnpaBeanMBOMY pacnpeaeneHunio Beirod oT ucnonb3osanus TBK npu
CBOOOAHOM BONENIBSABEHUN Y OCO3HAHHOM COrfIaCun CTOPOH;

(p) nNpu3HaHWe npae, yXke NPUoBpPETEHHbIX TPETLMMM CTOPOHAMMU, COAENCTBME
NpaBoOBOI ONpeaeneHHOCTM U (hOPMUPOBaHNIO Pa3HOOBPAa3HOro M AOCTYMNHOrO
06LLEeCTBEHHOIO AOCTOSIHUS;

(q) npuHATME Mep NO NpeaoTBpaLLEHMIO OLLMBOYHOrO NpeaocTaBneHns npas
WHTennekTyanbHon cobcTBeHHoCTM Ha TBK.

KoHKkpemHble mexHuYeckue u npasoabie 80rpockl

86. YuactHukn Komuteta mornu 6bl Takke oLueHnTb paboTy No ycTpaHeHuto npobenos B
KOHTEKCTE C TOYKWN 3PEHUSA KOHKPETHBIX TEXHUYECKUX U NPaBOBbIX BONPOCOB, KOTOpble 6binu
BbISIBNIEHbI paHee Kak TpebyloLine pacCMOTpeHUst B CBS3M ¢ npobnemon cooTHowweHns NC n
TBK. K Taknm Bonpocam OTHOCATCA criegytoLime:



WIPO/GRTKF/IC/44/7
MpunoxeHue |, ctp. 31

(@) KakoBbl xxenaemble Lenu oxpaHbl npae VIC npumeHntensHo k TBK?
(b) Kakvne nmeHHo TBK cnegyeT oxpaHsiTb?

(c) Kro pomkeH 6bITb 6eHedunumapom Nobon Takon oxpaHbl Uy obnagaTtb npaBamm
Ha oxpaHocnocobHble TBK?

(d) Kakve Buabl 4encTenin B OTHOLLEHUN oxpaHocnocobHbiX TBK cnegyet cuntath
HeNnpueMrnemMbIMA UMY HE3AaKOHHBLIMU?

(e) CnepnyeT nu npegycmaTpmBaTth Kakne-nmbo UCKNHYEHNS NN OrpaHNYEeHNs N3
pexumMma oxpaHbl oxpaHocrnocobHbix TBK?

(f)  Kakumm pormkeH 6bITb CPOK OXpaHbI?

(g) Cnepnyet nu NnpegycMmaTtpuBaTb Kakne-to popmarnbHble TpeboBaHMS (Takme kak
npoBeAeHNe 3KCNepTM3bl U perucTpaums)?
(h) Kak gomkHO ocyLecTBNATLCA ynpaBreHne npasammn?

(i) Kakve caHkuumn unu wTpadHble Mepbl criegyeT NPUMEHATb 3a AeNCTBUS,
cumTarLmecs HenpmemnemMbiMmn NN He3akoHHbIMN?

(i) DomkHbl I BHOBb NpM3HaHHbIE NpaBa Ha TBK nveTb obpaTHyto cuny?

(k) Kak gomkHbl pelaTtbCsa BONPOChI OTHOLIEHWUA C MHOCTPaHHbLIMU
npasoobnagarensmu/6eHedunymapamn?

Tekyuwue sornpocekl: ynpasneHue rnpagamu u cobirodeHue mpebogaHuli

87. OxpaHa gomkHa ObiTb MPaKTUYECKN OCYLLIECTBUMON N obecneymBaTbCA NPaBoBbIMU
CaHKUMSIMKN, OCODEHHO C TOYKU 3pPEeHUS TPaAULIMOHHBIX OOLLMH, HE cOo3aBast Ype3MepHOM
aAMWHUCTPATMBHOWN Harpy3kn HK Ans npaBoobnagarenen, HU Anst Ny, u opraHnsauun,
OCYLLIECTBIIAIOLWMX yNpaBreHne npasamn. MHorne koMmeHTaTopbl MPU3HAKOT, YTO OXpaHa
TBK gomkHa obecneumBaTbCa OKasaHMEM Haanexalien TEXHUYECKON NOMOLLM, 0ByYeHnem
1 noaaepkkon B AokymeHTmpoBaHum TBK, ecnu oHa Heobxogmma obLmnHam.

D. BapuaHmsbi Oelicmeuli, Komopbie cywecmeayrom unu mo2ym bbimb paspabomatsi 01s
ycmpaHeHUs J1obbix 8bi8IeHHbIX Mpobesios, 8KIYas Npasoeblie U UHbIe Mephbl,
MpUMEHSIeMble Ha MeXOYHapOOHOM, pe2uoHaIbHOM UlU HaUUOHa/l1bHOM YPO8HE

88. OpgHou 13 Takmx mep Morno 6bl ObITb NPUHATUE OTAENBHOMO CneunanbHOro 3aKoHa,
o6ecneumBatoLero oxpaHy TBK 1 nossonsitowero yctpaHutb Npobenbl B CNOXUBLLEMCS
3akoHogatenbcTBe no Bonpocam NC. Psg cTpaH u pernoHasnbHbIX OpraHnsaumm NpuHSanm
Takue 3akoHbl. OgHKM CTpaHbl NpegycMaTpmBatoT 0cobbi pexxum oxpaHbl TBK B pamkax
CBOEro 3aKkoHopaTenbcTBa 06 aBTOPCKOM Nnpase, Apyr1e npeaycmMaTpuBatoT OXpaHy
o6bekToB TBK, cxoaHyto ¢ oxpaHown npas C, npu nomoLm Apyrnx HOpM 3akoHoAaTenbCcTBa,
HanpMMep, 3aKOHOB O COXPaHEHMM KyNbTYPHOro Hacneamst U HOpM, perynmpyoLLmx
KOMMepYeckyto NpakTuky. C TekCcTamu TakMx 3aKOHOB MOXHO O3HaKOMUTbLCS Ha BebcawnTe
BOWC*, n MHOrMe 13 HUX aHanU3npoBanucb U CONOCTaBMANUCHL B Gonee paHHMX
AokyMeHTax KomuTeTa*®. Takue 3akoHbl 1 Mepbl NMO3BONAIOT YCTPAHATh BbISIBIEHHbIE

44 https://www.wipo.int/tk/en/databases/tklaws.
45 Cm. pokymeHnTbl WIPO/GRTKF/IC5/INF 3 n WIPO/GRTKF/IC/5/3, a Takke BOWC, «CBOAHbIN aHanus...».
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npo6enkl 6ornee KOMMNEKCHbIM 06pa3oM 1 co3faTb LENOCTHbBI MEXaHMU3M OXPaHbl,
OPUEHTUPOBAHHbIN MMeHHOo Ha TBK. OHun moryT, Hanpumep, cogepxaTtb NONOXeHUs 0
npaBax o6LWH, OXpaHa KOTopbIx obecneymBaeTcs 6eccpoyHo. Bonpoc o NpuHATUM Takoro
3aKoHa ABNAETCS ANS KOHKPETHbIX rOCy4apCTB-4IEHOB NOMNTUYECKMM BONPOCOM U
BOMPOCOM MOJSIUTUKM, KOTOPbIA peLlaeTcsa C y4eTOM COOOpaXeHUN NOMUTUKA N PasfnyHbIX
NPaKTUYECKUX N TEXHUYECKUX MOMEHTOB, NOAOOHbIX N3NOXEHHbLIM BbILLE.

89. OcHoBHasa TeMa HacTosLero pasgena — KOHKpeTHbIe JOpPaboTKN U YCOBEpPLLEHCTBOBA-
HUSA COOTBETCTBYHOLLMX OENCTBYIOLLMX 3aKOHOB No Bornpocam NC, a Takke mepbl No
YCTPaHEHUIO KOHKPETHBIX BbISIBNIEHHbIX NPOo6enoB, He MMELoLLME NPaBOBOro Xxapakrepa.
Takune gopaboTkn U YCOBEPLLEHCTBOBaAHUA nMenu 6bl aapecHbIn XxapakTtep (sui generis), To
€CTb Y4MTbIBanNu O6bl KOHKPETHLIE 3anpockl HocuTenen TBK n KOHKpeTHble 0COBEHHOCTH
camux TBK. PasnuyHbie BO3MOXHble Mepbl HE 00513aTENbHO ABNSAIOTCS
B3aMMOWCKNI0YaoLWMUMMU.

JlumepamypHsbie U XyQ0XecmeeHHbIe MpPou38edeHust

[NpusHaHue npag u uHmepecos obuUH

90. Cyabl NPOAEMOHCTPUPOBAM rOTOBHOCTb Y4MTbIBATb B CBOMX PELLEHNSX MHTEPECHI
O6LUWH, CBSI3aHHbIE C NPOM3BEAEHUSIMU, OXPAHAEMbIMU aBTOPCKMM nNpaBoM. Paccmatpusas
aeno «Bulun Bulun npotuB R & T Textiles (Pty) Ltd» (1998 r., 41 IPR 513)*, aBcTpanuiickui
CYA PEeLUusT, YTO ECNN XyO0XKHMK, NPOUCXOASILLNA N3 KOPEHHOW OBLLMHbI, NoNny4YaeT ee
paspeLLeHne Ha Co3faHne XyOOXKEeCTBEHHbIX NPOM3BEAEHNI B COOTBETCTBUM C
TpeboBaHMAMU TPAOULIMOHHOIO NpaBa U MECTHbIX 0Obl4aeB, OH MOXET MMETb hUayLIMaPHYIO
(ocHOBaHHy0 Ha goBepun) 0693aHHOCTb AENCTBOBATL TakuM 06pa3om, YTOObI
COOeNCcTBOBaTb COXPAHEHUIO LIENOCTHOCTYM KyNbTypbl CBOEW 06WMHLI. Takasi unayumnapHas
OTBETCTBEHHOCTb MOXXET BO3HMKaTb HA OCHOBE OTHOLLEHWUI XyA0XHMKa U OBLUHBI, KOTOpble
ABMNSOTCSA OTHOLUEHUSIMM B3aMMHOro AoBepusi. TpaauumoHHOE NpaBo sIBNSIETCSA YacTblo
pearnbHON «MaTpuLbl», onpeaenstowen 3T oTHoWweHUs. B cuny aTtux dovayunapHbIxX
OTHOLLUEHMWI MPU HapyLLEHUN XyO0XHUKOM ero 06a3atenbCTB oOLWmMHa Npexae BCero umena
npaBo BO30YAWUTb NPOTUB HEro UCK, Tpebys NPUHYAUTENbHOIO UCMONTHEHMS ero
dmayumapHbix 0683aTENLCTB.

HeumywecmeeHHbIe npasa obwuH

91. HewumyliecTBeHHble NpaBa (NpaBo Ha yka3aHue aBTOPCTBa M NPaBo BO3paxaTb NPOTUB
NCKaXKeHMs1 Npon3BeneHns) Mornm Okl pewatb MHOrMe 3agayvm oxparbl TBK 1 B npuHumne
ABnsTCA 6eccpoyHbiMM (CM. Bbiwe). OgHako, Kak U MMYLLLECTBEHHbIE NpaBa,
npegycMOTpeHHbIE B CUCTEME aBTOPCKOro npasa, OHW NPUBSA3aHbl K yCTaHaBNMBaeMOMY
aBTOpPY Mnn aBTopam. HeumyuiecTBeHHble Npasa o6wmH Mmornm Obl cTaTb NPeaMETOM
AanbHenwero aHanusa. B 2003 r. npegbiayLlee aBcTpanMnckoe npaBnTenbCTBO
pacnpoCcTpaHuno Ans uenemn obcyxaeHns NpoekT 3akoHa «O HEUMYLLLECTBEHHbIX NpaBax
KOpeHHbIX 06wmH» (ICMR), HanpaBNeHHOro Ha OXpaHy KynbTYPHbIX NHTEPECOB KOPEHHbIX
06wuH*’. ICMR paccmatpuBarncs kak BO3MOXHbIA UHCTPYMEHT, NMPM MOMOLLIM KOTOPOro
KOpeHHble HapoAbl Mornu 6bl NPEnATCTBOBaTbL MCKaXKEHWUIO MPON3BEAEHMIN, OCHOBAHHbIX Ha
nx Tpagunumsx, obbldasix 1 noBepbsax. HekoTopble acnekTbl NpeaioKeHHOro 3aKOHOMPOoeKTa
NoABEPrIINCb KPUTUKE CO CTOPOHbI KOPEHHbIX HapoaoB U APYrnxX 3auHTepeCcoBaHHbIX CTOPOH.
B nTore 3aKOHOMPOEKT TakK U He BbIST NPUHSAT.

46 Cm. ny6nukaumio Janke, “Minding Culture: Case Studies on Intellectual Property and Traditional Cultural
Expressions” (AHke, «C MbICIbIO O KyNbType: CUTYauMOHHbIE UCCNefoBaHMs B 06nacTn MHTENNeKTyarnsHom
COBCTBEHHOCTU 1 TPAAULMOHHbBIX BbipaXXeHWI KynbTypbl»), NOArOTOBNEHHYO No 3aka3y BOUC.

47 BeicTynnenuve generauuv Asctpanuu (gqokymeHt WIPO/GRTKF/IC/5/15, n. 131).
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92. CnepfyeT HaMnOMHUTb, YTO, COrfaCHO MHOMMM HauUMOHasbHbIM 3aKOHaM, OXpaHa Ha
OCHOBE JNINYHbIX HEUMYLLLECTBEHHbIX NPaB MOXET ABMATLCA U 3a4acTyto SBnsieTcs
B6eccpoyHon. DaKTUYECKN NNYHBbIE HEMMYLLIECTBEHHbIE NPaBa NPOAOSKAOT AENCTBOBAThL B
OTHOLLIEHUWN NPOM3BEAEHWI, YXKe NnepeLleanx B 00LWecTBEHHOE OCTOSIHNE, KOTOPbIE MOTK
Obl BKNtOYaTh 1 TpaamumoHHbie TBK.

[NosicHeHUe 8 omHoweHUU obbema npumeHeHusi cmambu 15.4 bepHcKol KOHeeHUyuU

93. [Ho cux nop ctaTtbs 15.4 BepHCKOM KOHBEHLUN MMESa O4YEHb OrpaHNYEHHOoe
NpakTU4eckKoe NPUMEHeHMEe, NO3TOMY, BO3MOXHO, CTOUT UCCIEeA0BaTb NPUYMHbI TaKom
cutyauuun. B xoge obeyxaeHnin, NpoxoansLLMX B pamkax KomuteTta, BbiCKa3biBanoch
MHEHME O TOM, YTO OAHOW N3 BO3MOXHbIX Mep Mor bbl cTaTb NepecMoTp cTatbh 15.4
BepHckoit KOHBEHLUM 1 U3yYeHME BapnaHTOB ee YCOBEPLUEHCTBOBaHNA.

94. OpaHMM 13 Taknx BapuaHTOB MOTIIO Obl ObITb YTOYHEHME TEKCTa CTaTbl B TOM CMbICIE,
yTO (i) OXpaHa, NpeayCMOTPEHHAsA 3TOWN CTaTben, PpacnpoCTPaHAETCS Takke Ha
«onybnnKoBaHHbIE» NpounsBeaeHus, (i) CPoK oxXpaHbl, MPUMEHSEMbIN K MPOM3BELEHNSIM B
COOTBETCTBUU CO cTaTben 15.4, ABnseTca MMHUManbHbIM, U rocyapcTsa Bnpase NPUMEHSTb
Gonee onMTEnNbHBIN CPOK, MPU YCIOBMKU, YTO OH ByaeT orpaHuyeHHbIM, U (iii)) ynommHaembiM B
HEen «KOMNETEHTHbIM OpraHoM» Mor Obl ObITb OpraH, co3gaBaeMbli HA OCHOBaHUK
HaLMOHaNbHOro 3akoHoA4aTeNnbCTBa OBLLNHON, UM KAKOW-TO MHOW OpraH, B KOTOPOM OBLLUHBI
NMEIT 3HaYUTENbHbIE MO3NLNN.

95. HeotbemnembiM 3nemMeHToM obLlero banaHca, obecrne4ynBaemMoro CUCTeEMoMn
aBTOPCKOro npaea, 0ObI4HO CUYMTAETCS TO, YTO OXpaHa He sABNsieTCA 6eCCPOYHON N NOITOMY
Npou3BedeHNsi B KOHEYHOM cYeTe NepexoasT B obuecTBeHHoe gocTtosiHne. OgHako u3
3TOro npaBuna CyLLEeCTBYIOT onpeaeneHHble NCKMoYeHUs. JIMYHble HENMMYLLLECTBEHHbIE
npaea NpM3HaKTCA 3aKOHOA4ATENbCTBOM MHOMMX CTpaH 6eccpoyHbiMu. CornacHo 3akoHam
CoepunHeHHoro KoponeecTtBa 06 aBTOPCKOM NpaBe nNpaBa Ha NoslyYeHne aBTOPCKOro
BO3HarpaxaeHusi 3a UCnonb3oBaHne 3HaMeHUTon kKHUrn «Mutep MNaH» aBnatoTcs
©eccpoYHbIMK, U 3TU CPeacTBa HanpaBnaATCS Ha OnaroTBopuUTenbHbIe Lenui. HekoTopble
rocygapcTtBa-uneHbl EBponerickoro Cotosa yctaHoBuM 6onee AnntenbHble CPOKU OXPaHbl,
Npu3BaHHbIe Y4eCTb NOCNeACTBUSA ABYX MUPOBLIX BOMH C TOYKWN 3pEHUS BO3MOXXHOCTU
aBTOPOB MOMy4YaTb OTYUCIEHNSI OT UCNONb30BaHMSA CBOUX NPOM3BEAEHUN, @ Takke ocobble
HOPMbI, NpedycMaTpuBaloLLMe oxpaHy paHee HeonybrnMKoBaHHbIX MPOM3BeaeHNn®,

96. He ycTaHOBNEHO HMKAKNX CPOKOB B TUMOBLIX MOSIOXEHUSIX 3aKoHa [NaHaMbl 1
TuxookeaHCKOW pernoHanbHoOM CTPYKTYpbl. BHOcunucek npeanoxeHns o6 yctaHOBNEHWM
«OTKPbITOro» Cpoka OXpaHbl 1 06 yCTaHOBMEHMN CpoKa oxpaHbl TBK npogomkuTensHOCTbIO,
Hanpumep, 150 neTt®. Takxke BbiCKa3blBanoch NpeanoxeHve 06 yBsA3biBaHUN
MaKkCcMMaribHOro cpoka UX oXpaHbl CO CPOKOM XM3HM OOLLMHBI. OTO 03Ha4vano 6bl cMeLeHne
aKueHTa B CTOPOHY TekyLero ucnonb3oBaHua TBK, kak 3T0 uMeeT MecTo B cnyyae
TOBapHbIX 3HAKOB, N B 3TOM cny4ae oxpaHa TBK npekpawianack 661 nocne Toro, Kak
obuwmHa, ¢ koTtopor accoummpytotca TBK, nepectaeT ncnonb3oBaTb UX UNK nepectaeT
CyLLIEeCTBOBATb KaK onpeneneHHas ob6LHOCTLY .

Pexxum domaine public payant (nnamHoe obwecmeeHHoe docmosiHUe)

48 BoicTynnenus generauuin Ntanum n Bpasunum Ha 12-i1 ceccumn MKITP,

4% NupekTtnBa EC 93/98/EEC, nyHKT npeambynbl 6 1 cTates 4.

50 Cm. pokymeHT WIPO/GRTKF/IC/5/15, n. 37.

51 Scafidi, S., ‘Intellectual Property and Cultural Products,’ 81 B.U.L. Rev. 793.
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97. Psapg ctpaH BBEN CUCTEMY, NPU KOTOPOK 3a MCMNOSb30BaHNE NPOU3BEAEHNIA,
Haxo4sALWmxcs B 06LLEeCTBEHHOM AOCTOSAHUW, YNnaynBaeTcs BO3HarpaxaeHne, cymma
KOTOPOro 4YacTo NepeyncnaeTcs B HaunoHanbHbIV KynbTypHbIA OOHA Unn nHoe nogobHoe
yypexaeHue. OTOT NOAXOA npegycmatpuBaeT nnaTy 3a ucnons3osaHune TBK (B Ton mepe, B
KakOM OHM CYUTAIOTCH 3ANIEMEHTOM «OOLLECTBEHHOIO 4OCTOSAHUS» ), HO HE NPEenATCTBYEeT
ncrnonb3oBanuto TBK nvuamm, He oTHocsALWMMUCS K 00WwmHe. Takum obpa3om, B OCHOBE
OAHHON CXeMbI NEXUT MPUHLNAI, KOTOPLIN MOXHO OnpefennTb Tak: «Nonb3yncs cemndac,
nnaTtu nosgHee». HekoTopble aBTOPbI KPUTUKYOT TaKOM NOAX04 KaK yCTaHOBIEHME
BGeccpoyHOro aBTOpPCKOro npasa, kKotopoe byaeT nsbiMaTb NPOM3BEAEHUS U3 TBOPYECKOIO
obopoTta. [pyras cucrema, B LEefIOM CX0Xasi C ONUCaHHON, Takke nony4una Ha3BaHve
«pexnma KOMneHcaTOPHON OTBETCTBEHHOCTUY.

[Tpou3sedeHus, agmop KOmMopbIX HeU38eCMeH

98. [lponsBeneHusi, aBTOP KOTOPbIX HEN3BECTEH («NPON3BELEHUSA-CUPOTLI») — 3TO OOBEKTDI
aBTOPCKOro nNpaBa, aBTOpP KOTOPbIX HEM3BECTEH UMM HE MOXET ObITb ycTaHoBneH. TBK B
Lernom cynTalTCa NPon3BeaeHUAMMU, HUKOrAa HE UMEBLUUMU aBTopa B TOM CMbICHE, B KAKOM
3TOT TEPMUH ynoTpebnseTca B cucteme aBTOPCKOro npaea, U NO3TOMY Kak TakoBble He
MOTYT cYnTaTbCs «cupoTamm». Kpome Toro, KopeHHble OBLMHbI MoK Bbl HeraTMBHO
OTHECTUCb K YTBEPXKAEHMAM O TOM, 4YTO X TBK aBnstoTca «cupotamm» TOMbKO NOTOMY, YTO
OHM ObINn co3gaHbl COBMECTHO 1 UMEIOT KOSNEKTUBHbIN XapakTep. TeM He MeHee,
npumeHnTenbHo K TBK, KoTopble YacTo He coaepXKaT HU O4HOrO KOHKPETHOro
3ahUKCUPOBAHHOrO BbIpaXXeHUS, NpUHaanexallero KOHKPeTHOMY onpeaenMmomy aBTopy,
MOXHO yTBepXaaTb, 4To Takue TBK HanomuHaloT npoussefeHus, aBTop KOTOPbIX
HEN3BECTEH, U YTO MO3TOMY 3aKOHbI UIM CyLLECTBYHOLLME NPELTIOXEHNS, KacatoLmnecs
npov3BeaeHN HEeYCTaHOBNEHHOIO aBTOPCTBA, MOryT NOACKa3aTb MAEN UMW BapuaHTbI
nencTeun, nogxoaswmne ans oxpaxo! TBK.

99. HekoTopble CTpaHbl yXKe paccMaTpuBalOT BapaHTbl COOTBETCTBYIOLLMX 3aKOHOB UK
yXKe MPUHANN Takne 3akoHbl. Tak, B KaHage npuHAT 3aKoH, npegycMmaTpyBatoLLmii CUCTEMY
NPUHYANTENBHbIX NIMLUEH3MI, B paMKax KOTOPOW A0NYCKaeTCs UCNofnb3oBaHue
ony6nMKOBaHHbIX NMPOM3BEAEHWI, BbINYCKAaEMbIX HALMOHANbHbIM areHTCTBOM MO aBTOPCKOMY
npaBy, OT MUMeHW obnanaTeneii Npae, KOTOPbIX HE yAanock ycTaHoBUTL®2. B 2012 .
Esponeiicknit Coto3 NpuHAN [JMPeKTUBY 0 NPoM3BEAEHMSAX, aBTOP KOTOPbIX HEM3BECTEH®,
NO3BONAOLLYIO YCTaHOBUTL A yneHoB EC o6wue npasuna oundpoBbIBaHUS U
OHIanHoBOW NyGrvKauum Npon3BeaeHIn HeyCcTaHOBNEHHOro aBTopcTea. B CoeanHeHHbIX
Ltatax Amepukn BegomctBo aBTOopckoro npaea CLUA npoaHannanpoBano BOMpoc o
npou3BedeHNsIX, aBTOP KOTOPbIX HEU3BECTEH, N ONybnMKoBarno pesynbTaTtbl 3TOro aHanvsa B
nioHe 2015 r. ¢ pekomeHaaUmnein NpUMeHeHNss MOAEeN «orpaHNYeHHON OTBETCTBEHHOCTU» %4,

lNpaso Ha doso om nepenpodaxxu

100. lNpaBo Ha gonto oT nepenpogaxu (le droit de suite) npegycmatpuBaeTcsa bepHckon
KOHBeHUwMeN (cTaTbsa 14ter) B KayecTBe OAHOINO U3 ANCKPELIMOHHbIX NPaB 1 NPU3HaeTCH B
HEKOTOpbIX (HO HE BO BCEX) HOPUCAMNKLMNAX. DTO HEOTYYXOAaeMOe NpaBo No3BonseT
XYOOXHUMKY (MNN ero HacnegHukam) nonyyaTtb AOMK NPOAAKHOW LieHbl Npon3BeaeHns
NCKyCCTBa MNpwv ero nepenpogaxe npogeccmoHanbHbIMU Y4aCTHUKaMM Xy40XKECTBEHHOMO
pblHKa (aYKUMOHHBbIMW KOMNAHUSIMU, ranepesammn unm apyrumm areHtamum no npopaxe

52 Cratbs 77 3akoHa 06 aBTopckom npase Kanaabl, (http://laws-lois.justice.gc.ca/eng/acts/c-42/page-32.html#h-
88)

53 [InpekTMBa O HEKOTOPLIX AOMYCTUMbIX POPMaXx UCMONb30BaHUS NPOU3BEAEHMIA, aBTOP KOTOPLIX HEU3BECTEH,
2012 r. (http://ec.europa.eu/internal_market/copyright/orphan_works/index_en.htm#maincontentSec1).

54 https://www.copyright.gov/orphan/
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npovssedeHni nckycctea). CmbICn 3TUX NpaB COCTOUT B TOM, YTOBbI AaTb Xy4OXHMKaM
BO3MOXHOCTb MOfy4aTb AEHEXHbIN JoX0 OT poCTa LieH Ha ux npoussedeHns. Esponenckuin
Coto3 BbinycTn upektuBy no BONpOCYy O NpaBe Ha AOMo OT Nepenpogaxu Ans
rapmMoHM3aLuy noaxo[a CBOMX rocyaapcTB-4neHoB K 3ToMy Bonpocy B 2001 r.%° CornacHo
3TON OMpeKTuBe, Kaxxgoe rocygapcteo-yneH EC 06513aHO NpuHATL 3aKOH, AatoLwmii
AEeATensM UCKYCCTB NpaBOo Ha Nofy4yeHne UCHNCNAEMOro Mo CKONb3SLLEN LKare nNpoueHTa
OT NpubbInu, N3BNEKaeMon oT Nepenpoaaxn Nx NPonN3BeAeHUI, OrPaHUYEHHOIo
onpegeneHHbIM MakCMMyMOM, B TEYEHME UX XU3HU Nitoc ceMmbaecaT net. paBo Ha gonto
OT Nepenpoaaxn NpeaycMoTPEHO U B HEKOTOPLIX cTpaHax JlaTuHckon Amepukn n Apukn.
OTO NpaBO MOXET TakkKe MCMNOMb30BaTbCA Kak MEXaHN3M COBMECTHOrO Nofib30BaHUs
Bbirogamu, No3BosisioLmMin obecnedmnBaTb OTYUCIIEHNE YAaCTU CPEaCTB OT ayKLMOHHOM
NpoAaxv NPon3BeLeHNN NCKYCCTBa KOPEHHbIX HApOA40B XYAOXHMKaM, NpUHagnexawmum aTum
Hapogam, B TOM Mepe, B KaKOW OHU CUMTAIOTCA «aBTopammuy, a ux TBK, kak 3TO 4acTo MoXeT
ObITb, NPU3HaKTCA 0GbeKTamy aBTOPCKoro npasa®.

Hcnionb3ogaHue omu4dumeribHbIX 3HaKos U npuHyunos bopbbsi ¢ HedobpocosecmHou
KOHKYpeHUuuel 01 npomugodelicmaus HerpagsoMepHOMY MPUCBOEHUI0 pernymayuu,
accouuupyrowetics ¢ TBK («cmuns» TBK)

101. BO3MOXHble HOPMbI B J@HHOW 061acTy BKOYaloT:

(@) 3akoHbl 0 6opbbe ¢ HedobpocosecmHOU KOHKYpeHUuel U rnpusHaHue
KoMMepyuu rnod Yyxxum UMeHeM rpagoHapyuieHuUeM rno obwemy rnpasy:
OBBbekTOM HenpaBOMEPHOro NPUCBOEHMS YacTO OKa3biBaeTCs penyTauus,
accoummpytowasica ¢ TBK, Bonnouatowasdacsa unm sbipaxaroLlasacs B Nx
caMOoObITHbIM «CTUNEe». B aToN cBA3M OxpaHa Bkoyana 6bl NpoTMBOAENCTBUE
NOXHbIM 32aBEPEHNSM B «NMOASIMHHOCTN», B CBA3W N1LA C OOLMHOM unu ee
cornacum Ha ero encTeus. B aTOM KOHTEKCTe BaXHY ponb MOryT Urpatb
3aKoHoAaTenbLCcTBO 0 bopbbe ¢ HeaoBbpPOCOBECTHOM KOHKYPEHUMEN U NPU3HaHUe
KOMMEpPLNW NOA YY>KMM MMEHEM NMpaBoHapyLleHeM no obwemy npasy. OHu
MOTyT NPUHMMAaTb (POPMy OXpaHbl CTUIS Kak TakoBOro, NpU3HaBaemMoro
CaMOCTOSITENbHBLIM OOBEKTOM OXpaHbl, NN NPeaoTBpaLLeHUs
AE30PMEHTUPYIOLLMX 3aBEPEHMI, OCHOBAHHbIX HA UCMOMb30BaHWUM CTUNS,
XapakTepHbIX 06pa3oB UM cMMBONUKN. Becb 3TOT nogxond NPUMEHUM U K
oxpaHe TpaauLMOHHbIX 06pa3LoB.

(b) CepmucpukayuoHHble 3HaKu: CepTUPUKALMOHHBIE U/UNN KONMEKTUBHbIE
TOBapHbIE 3HAKN UNN «MapKX NOASIMHHOCTUNY 3aperncTpmpoBaHbl KOPEHHbLIMU
obLmnHamm psiga cTpaH, Takmx kak ABctpanus, Hosas 3enangus, KaHaaa,
CoepauHeHHble LWTaTbl AMepukn (Anscka), Anoxus,®” MaHama n duokme.

(c) 3akoHbI 0 npasdusoli pekname u 3aKOHbI O MapKuposke moeapos: 3akoH CLUA
«O6 nckycctee 1 pemecnax nHgenues» 1990 r. (IACA) npegycmatpusaeT
OXpaHy NpaB PeMeCNEeHHNKOB U3 YMCra KOPEHHbIX amepuKaHLeB nyTem
noatesepxaeHnss CoBeTom No pasBUTMIO UCKYCCTBA U peMecern UHaenLes

55 [InpeKkTMBa 0 NpaBe aBTOPOB OPUrMHaNbHbLIX MPOM3BEAEeHUI UCKyCCTBa Ha 40N OT ux nepenpoaaxu, 2001 r.
56 B oTHOLIEHUM NpaBa Ha Oonio oT nepenpoaaxu cm. Farchy, J. and Graddy, K, The Economic Implications of
the Artist's Resale Right (. ®apun u K. 'pagamn, AkoHOMMYECKMe NOcNeacTBMS NPMMEHEHMS NpaBa Xy40XHUKOB
Ha JOMo A0X04a OT Nepenpoaaxu nx nponsseneHnin), ookymeHt BOUC SCCR/35/7.

57 Cucrema ceptudmkaumm npumeHseTcs B pamkax nHuumatuesl One Village One Product (OVOP) B 1. Outa
(Anonusa). C Tex nop nHuumaTtnebl OVOP Takke Havyanu ocylecTBnATbes B Taunanae, MHaooHesun, Jlaoce u
Kambopxe.

58 Cm. BOMC, «CBoaHbIi aHanus...»
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NOANIMHHOCTW N34enui MHAENCKNX pemecesn. [aHHbIN 3aKOH, OTHOCALLMCS K
KaTeropum 3akOHOB O NPaBANBON pekname, 3anpeLlaeTt Nnpodaxy nusgenun,
0003Ha4YaeMbIX Kak U3genust « MHAENCKOro Npon3BOACTBaY, ECIM Takue n3nenus
He BbINK Npou3BeaeHbl MHAENLAaMU, Kak OHU onpeaeneHbl B TeKkcTe 3akoHa™.

(d) Tleoepagpuyeckue ykazaHusi: HekoTopble ydacTHukn KomuTteTa nogyepkmsanm
noTeHumManbHble BO3MOXHOCTM UCMOMb30BaHNS B 3TUX LieNnaxX reorpagonyeckmx
ykasaHuin. HekoTopble TBK, B yacTHOCTH, nsgenus pemecern, cosgaBaemble Ha
OCHOBE MECTHbIX MPUPOAHbLIX PECYPCOB, MOTYT KBannMuumMpoBaTbCs Kak
«TOBapbI», MOryLLME OXPaAHATLCSA reorpaduyeckmumm ykasaHmsamu. Kpome Toro,
HekoTopble TBK, Takme kak MecTHble 1 TpagULMOHHbIE HA3BaHWUS, CNoBa U
apyrne o6o3HaveHus1, MoryT ObITb reorpadnyeckumMmn ykazaHmsamMmm camm no cebe.
MopTtyranus, Mekcuka n Poccuinckaa ®enepaunsa npeacrasunu
COOTBETCTBYIOLME NPUMEPLI PEMNCTPaLMM reorpaddu4eckmx ykasaHui ans
oxpaHbl TBK 1 cBsA3aHHbIX ¢ HUMmu T30,

(e) 3akoHbl 0 6opbbe ¢ HedobpocosecmHOU KOHKYpeHyuel unu o Hadnexauw,eu
Kommepyeckol rnpakmuke: ObLine NnpyHUMNbI 3aKoHogaTenbLcTBa o 6opbbe ¢
HeJo6pOCOBECTHON KOHKYPEHUMEN, B TOM BUAE, Kak OHM BOMMOLWEHbI B CTaTbe
10bis MNapwxcKkon KOHBEHUUKN U oTpaxeHbl B CornatueHmnn TPUNMC, 6binn
Npu3HaHbl NonesHbiMu Npu obcyxaeHnn B pamkax Komuteta. Kpome Toro,
OTMe4arnocb, YTO Ha OCHOBaHMN KOHKPETHOrO 3aKOHa O Haanexallen
KOMMepYeCKoKn npakTuke cyd 3anpeTun aBCTpanunckon KomnaHum npogorkaTb
Ha3blBaTb NpOAaBaeMble €10 CyBEHMPbI PYYHON pacKpackn uUnm pyydHon paboTsl,
CO3[aHHble Ha OCHOBE TPagULMOHHbLIX MOTMBOB «NPOMN3BEAEHUSMMN
aBCTPaInUNCKMX abOPUreHOB» UK «ayTEHTUYHBIMUY NPOU3BEAEHUSIMU, ECNN Y
Hee He ObINo 4OCTAaTOYHbIX OCHOBaHUIM NonaraTb, YTO KOHKPETHbIN CyBEHMP Obin
pacnucaH Unm N3roToBreH NULOM, Npeakn KoToporo obinm abopureHamu. Mck
NpOTMB 3TON KOMMNaHuK 6bin BO3OYXXAEH B CBSI3M C TEM, UTO OHa Ha3blBana
HEKOTOPbIE M3 CBOMX CYBEHMPOB PYYHOW packpacku B CTUIE TpaguuNoHHOro
NCKyccTBa abopUreHOB «ayTEHTUYHBIMUY», KTAPAHTUPOBAHHO ayTEHTUYHBLIMUY
n/vnn «Npon3BeAeHMSIMN UCKYCCTBA aBCTPanuMnckux abopureHoB», u cyq
rnocuuTarn, YTo Takme 3asBNeHUs MOrNn BBOAUTL B 3abnyxaeHue nokynaTtenen,
NMOCKOMbKY BONbLUMHCTBO Xy4O0XKHUKOB, MPOM3BOAMBLUNX 3TU CYBEHUPbI, HE
ABNANUCbL aGopureHammn camm 1 He npoucxoaunum ot aéopureHos®”.

[Mpou3800HbIe Mpou3sedeHUs U 3alyumHasl oxpaHa aumepamypHbIX U XyO0XeCm8eHHbIX
rpoussedeHud

102. [aHHbln acnekT 3aTtparuBaeT psg pyHaaMeHTanbHbIX BONPOCOB MOMUTUKK, NOAPOBHO
obcyxaaBLUnXca B 6onee paHHUX 4OKyMeHTax®?,

103. HekoTopble npaBoBble BONPOCHI M BOMNPOCHI KySNbTYPHOM NOSIMTUKK, BaXKHblE A1
oxpaHbl TBK, MoryT pewwartbcs B 3aBUCUMOCTU OT peLLEHMSI BOMpPOCca O TOM, crieqyeT nu
npegycmatpueaTb B oTHoweHun TBK npaBo Ha nepepaboTky, a Takke 0 BapuaHTax
npuemMnembIX UCKMOYEHUI 1 orpaHmyeHnin. MNMpaeo Ha nepepaboTKy — 3TO NpaBO CO3aaHUsA
Ha ocHoBe TBK npounsBoHbIX NponsBeaeHnin, KOTopble MOTyT NnoasiexaTtb OoTAeNbHON
aBTOPCKO-MPaBOBOWN OXpaHe B KA4eCTBE OpUrMHarnbHbIX Npon3BedeHunii. paBo Ha
nepepaboTKy No3BonsAno 6bl 06LWMHE N1 MHOMY NpaBoobNaaaTento 3anpewaTb Unu

59 NokymeHT WIPO/GRTKF/IC/3/10, n. 122 (i).

60 NokymeHT WIPO/GRTKF/IC/5/3.

61 Mogpo6Hee cm. gokymeHT WIPO/GRTKF/IC/5/3.

62 Cm., B yacTHocTu, gokymeHTel WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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paspellaTb co3gaHue Takoro Npou3BOAHOIo Npou3BedeHus, NMbo, B KayecTse
anbTepHaTUBbI, NONy4aTb CrpasBenfiMBOe BO3HArpaXKaeHne 3a ero ucnosnb3oBaHne, ecnm
npounsBedeHne ABngeTca NpomusBoaHbIM OT npuHaganexawux um TBK. B oTcyTcTBME Takoro
npaea Ha nepepaboTKy O6LLMHA HE MOXET KOHTPONMPOBAaTb Takoe UCMOMb30BaHME CBOUX
KyNnbTYpPHbIX Matepmnanos 1 Tpaguumin B pamkax cuctemMbl, NogobHOM cucteme, OCHOBaHHOM
Ha LC. Bonpoc o npegoctaBneHumn npaesa Ha nepepaboTky TECHO CBA3aH C BONPOCOM O
TOYHOM CMbICIIE TEPMUHA «TPAOMLMOHHOE BbIpaXXEHWE KyNbTypbl».

104. CnepyeT OTMETUTb, YTO OTPULLAHNE BO3MOXHOCTU NMPUobpeTeHns aBTOPCKUX Npas
aBTOPaMu TakMX NPOU3BOAHbIX MPOU3BEAEHUN, HE ABNALWNMNCA YNeHamMn OBLLMHbI, MOXeT
orpaHvyYuBaThb TBOPYECTBO U yCUNMBATb HEPABEHCTBO MeXAy aBTopamMu, NPOUCXOSALLNMN 1
He npoucxogammm n3 oowmHbl. OQHOM N3 BO3MOXHbBIX Mep B 3TOM CBA3M 6bIno 6ol
yCTaHoBreHne 0653aHHOCTM aBTOPOB, HEe BXOAALMX B OBLLMHY, yKa3biBaTb OBLLMHY,
TpaauumMm KOTOPOM UCMOMb30Banucb B Ka4eCTBE UCTOYHMKA BOOXHOBEHWS, NepeyvncnaTb en
YacTb [OX04a OT UCNONb30BaHUS aBTOPCKMX Npas u/unu cobnogats B TOM UM MHOW bopme
HeuMMyLLeCTBEHHble NpaBa, NpuHaanexalne HocuTenam Tpaamuun, nexalumx B OCHOBe
co3faBaeMbiX Npon3BeneHun.

[Mpomokoribl, KOOEKChl M08e0eHUSs, MUNo8ble KOHMpaKkmal U dpyaue npakmuyeckKue
UHCMPYMEeHMbI

105. Takue npakTU4ecKkMe MHCTPYMEHTbI, Kak MPOTOKOSbI, KOAEKCHI NOBEAEHNS Y TUMOBbIE
KOHTpaKTbl MOFYT UrpaTb NOMe3Hyo NPaKTUYECKYHO porib B yCTpaHeHMUM NpobenoB B oxpaHe
TBK. Tak, psig KOpeHHbIX 06LLMH pa3paboTanu co6CTBEHHbIE MPOTOKOSbI U NULEH3NOHHbIE
[IOroBOpbI, OCHOBaHHbIE Ha NpuHuunax NC, ans yogosneTBopeHns npockb nuu, He BXOOSALLMX
B OGLUMHY, O NpedocTaBNeHUN 4ocTyna K NnpuHagnexawmm um TBK 1 ux ncnonb3oBaHum;
pAn yYpexXaeHui KynbTypbl U NpodeccnoHanbHbIX accoumaunii Takke paspaboTanm
3TUYECKME KOOEKChI, KOOEKChI, MO3BONSIOLLME peLlaTb BONPOCh! perynnpoBaHums
WHTENNeKTyanbHbIX NpaB, U TUNOBbIE KOHTPaKTbl. Takue NpakTUu4eckne NMHCTPYMEHTbI MOryT
UrpaTb 04YeHb BaXKHYH POrib, AOMOJHSAS MeXaHW3Mbl OXpPaHbl, OCHOBAHHOW Ha NNCAHOM U
obLem npaee u/unm pasbsacHsIS pas3nuyHble acnekTbl Tako OXpaHbl B COOTBETCTBUM C
NOTPeGHOCTAMM U LiensiMy OBLWUH, B TOM YKCHe NyTEM YaCTUYHOrO NPU3HaHUS UX
TPaAMUMOHHBIX 3aKOHOB. OpfHako, YToObl ObiTh peanbHO 3dEKTUBHBIMU, Takne
npakTU4eckne MHCTPYMEHTbI LOSMKHbI CONPOBOXAATLCS 0O6y4eHMEM, HanpaBnNeHHbIM Ha
NOBbILLEHME CMOCOBHOCTM OBLLMH BECTU NEPEroBOPbI, COCTABNATL U 3aKMoYaTb NPOTOKOMbI U
KOHTpaKTbl U 0GecneumBaTb UX UCMONHEHME.

106. 3TOM NOTPEeBHOCTN B KOHTEKCTE ynpasneHus npasamu VIC npu 3anucuy,
AOKYMeHTMpoBaHuu 1 oundpossiBaHumn TBK otBevaeT npoekt BOUC «TBopyeckoe
Hacneame»%. 3ToT oGpasoBaTenbHbIii NPOEKT NpeaycMaTpuBaeT npoBeaeHe obyyeHus,
npegocTaBreHne MHopmaumm n KoHCcynbTauun no sonpocam NC kak obLuHam, Tak 1
My3€esiM, apXxvMBam 1 apyrum yupexgeHuam kynetypbl. B 2010 r. BOUC noarotosuna
CNPaBOYHUK ANA My3eeB 1 ApYruX yYpexxaeHun, o3arnaBneHHbln «MHTennekTyanbHas
COBCTBEHHOCTb W 3aluMTa TPAQULMOHHBIX KyNbTyp: OPUANYECKUE BOMPOCHI U NPaKTUYeckme
pekoMeHaauuM aAns My3ees, GUGNMoOTEK M apxmMBoB» 4. MMpoekT Takke nNpegycMmaTpuBaeT
oby4yeHune npeacrasutenen obwuH B 06nactn JOKYMEHTUPOBAHUA Y apXMBUPOBaHWUS
KyNbTYpPHbIX MaTepuarnos, a Takke yrnpasneHnsi COOTBETCTBYIOLUMMN UHTENNEKTYanbHbIMK
npasamu. [MUNOTHBIN BapuaHT AaHHOW y4ebHOon nporpaMmmMel ANA O6LUMHBLI HAPOAHOCTU
Macawu, pacnosioXXeHHon B noceneHun Jlankmnms B Kenmm, 6bin peannsoBaH B CeHTsI0pe

63 hitps://www.wipo.int/tk/en/resources/training.htm|
64 hitps://www.wipo.int/edocs/pubdocs/en/tk/1023/wipo_pub_1023.pdf
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2008 r.%5 B 2011 r. npoBoAMmnock Takoe e obydyeHve npeacrasuTeneit obLIMH MapyH v
pactadapu Ha Amarike, Npu KOTOPOM y4nTbIBancs onbiT 0by4eHns npeacrasutenen
o6wuHbl macan. ObyyeHune nposogunocs BOUC B cotpygHuyectse ¢ AMEpPUKaHCKUM
LleHTpom dhonbknopHbix nccrnegosaruii (AFC) B Bubnuoteke Konrpecca CLUA BawmHrtoHe
n B LleHTpe nsyderns gokymentaumm (CDS) YHumeepcuteTa [btoka B CeBepHon KaponuHe.
B xoge npoekTa 6bina co3gaHa nybnuyHas 6a3a gaHHbIX MPOTOKOMOB, KOAEKCOB NOBEAEHNS
N TUMNOBbIX KOHTPAKTOB C (PyHKLMEN Noncka, onybrnmMkoBaHHasa no agpecy
https://www.wipo.int/tk/en/databases/creative_heritage/, koTopasa ncnonbayetcs obLimHamu,
My3esiMU U OPYrMMUK yYpexaeHnsiMm, npocdeccrnoHanbHbIMn 06 beguHEHNSIMN 1 APYTUMIN
nvuamn. K yucny apyrux pecypcoB OTHOCATCS pe3yribTaTbl ONPOCOB My3€€B N apXMBOB,
KacaloLLMXCs UX onbiTa ynpasneHus npasamm NCO.

Peecmpsbl u 6a3bl 0aHHbIX

107. PeecTpbl, onucu, 6a3bl gaHHbIX 1 nepevHn TBK mMoryT urpaTb onpeaeneHHyro ponb B
obecneyeHnn nx npaBoBomn oxpaHbl. OgHako pernctpaums n oumdposbiBaHue TBK, xoTs oHO
MOXeT UrpaTb BaXKHYO POfb B MpOrpaMMax COXpaHeHUs 1 nonynsapusaunm KynbTypHOro
Hacrnegus, MoryT HEHaMepeHHO NOPOXAaTb PUCKN HECAHKLMOHUPOBAHHOTO U
HenpaBoMepHOro ncnons3osaHna TBK. B cBA3n ¢ aTm B Xo4e perucrpaunm,
oundpoBbIBaHNSA U pacnpocTpaHeHna TBK pekomeHayeTca yunTbiBaTb BONPOCHI
cTpaTernyeckoro ynpasneHusi npasamv NC (cMm. nHdopmauuio o npoekte «KynbTypHoe
Hacrnegue» Bbille).

108. Peectpbl, onucu, 6a3bl 4aHHbBIX M NEPEYHN MOTYT, B YaCTHOCTKU, obecneynBaThb:

(i) coxpaHeHue TBK; (ii) ux ncnonb3oBaHune Kak pecypca Afs TBopyecTBa U
npeanpvHUMaTENbCKOM AeATenbHOCTK; (iii) BbisBNEeHWE OBLWMH, KOTOpPble MOTYT UMETb
npaBo Ha y4acTue B pacnpeneneHun Bbirog ot ucnons3osaHusa TBK u npaBa Ha HuX;

(iv) cpegcTea, no3sonstoLmne npuobpeTaTb UNN perucTpupoBaTth NO3MTUBHBLIE NpaBa Ha TBK;
n (v) oxpaHy TBK B dhopme cneunannsavpoBaHHON oxpaHbl 6a3 gaHHbIX. PeecTpbl MoryT
MMETb HEMCYEPNbIBAIOLLMIA XapakTep, TO eCTb He 00s13aTenbHO oTpaxaTb Bce TBK, ans
KOTOpbIX UcnpawumBaeTca oxpaHa. Kakon-To BapuaHT gokymeHTupoBaHusa TBK Takke moxeT
urpaTb pofb KOHUAEHLMANBHOW UM coXpaHsaeMon B TarHe 3anucu TBK,
npeAHasHa4YeHHON TOMNbKO AN COOTBETCTBYOLLEN OOLUUHBI.

KonnekmusHoe yrpasneHue

109. B cBs3M € TpygHOCTSAMN, BO3HUKaKOLWMMK B cdhepe ynpaBneHnda npaBsaMmu LLEHHbIM
NPaKTUY4ECKUM NHCTPYMEHTOM ynpaBrneHus npasamu Ha TBK B npuHuune moryT 6biTb
CYLLIECTBYIOLLIME OpraHM3aLum KonnektTuesHoro ynpasneHus (OKY). YuactHukn Komuteta® u
camu OKY®® 3aaBunu o cBoel 3aMHTEpecoBaHHOCTU B AanbHeNWweM U3y4yeHun 3Tom
BO3MOXXHOCTU; MeXay TEM Apyrue rpynnbl BolpaxatoT 03ab04eHHOCTb MO NoBoAY
BO3MOXHOI0O CO3aHUSA aAMUHUCTPATMBHbBIX OPraHoB, KOTOPbIE MOTYT NPENATCTBOBATb
HopMmanbHOMY ncnonb3oBaHuio TBK aBTopamu, XygoxKHUKaMuN 1 n3gatensamu.

UcnonHeHuss TBK

110. NcnonHenns TBK yxe cerogHa nmeroT oxpaHy Ha Tex Xe OCHOBaHUAX, YTO U Apyrue
ucnonHexus. Tak, ctaten 5 - 10 QNP 1996 r. u ctatbmn 5 - 11 NekmHckoro gorosopa 2012 r.

65 Cm. cratbio Wendland, “Managing Rights in Digitized Indigenous Music”, WIPO Magazine, October 2016
(https://www.wipo.int/wipo_magazine/en/2016/05/article_0003.html).

86 hitps://www.wipo.int/tk/en/resources/surveys.html

67 Hanpumep, Mpynna naTMHoamepuKaHCKMX rocyaapcTs 1 rocynapcTts Kapubekoro 6acceitHa (MPYJAK)
(WIPO/GRTKF/IC/1/5, npunoxenue Il, cTp. 5).

68 Hanpumep, MexayHapoaHas deaepaums opraHmsauuii no sawmrte npas Ha BocrnpousseneHns (IFRRO).
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(eLLe He BCTYNMBLLErO B CUIY) NpeaycMaTpuBatoT pPsif HEMMYLLLECTBEHHbIX NPaB, a Takke
MMYLLECTBEHHbIX NPaB UcnonHuTenen. Becbma HenocpeaCTBEHHYO NOME3HYH U
NpaKkTUYECKYH PONib B A@HHOW 06nacTy MOryT Takke Urpatb Takue npakTuyeckme
WNHCTPYMEHTbI, KaK NPOTOKOSbI, KOAEKChI NOBEAEHUS! U TUNOBbIE KOHTPAKTbI.

O6bpasupbl

111. CM. nyHKT «JIuTepaTypHble U XyAOXEeCTBEHHbIE NPON3BEEHUSA», B YaCTHOCTH,
noAanyHKTbl «cnonb3oBaHne OTAMYUTENBHBIX 3HAKOB U NPUHLMMNOB 60pbbbI C
Hego6pPOCOBECTHOM KOHKYPEHLMEN ANA NPOTUBOAENCTBUSA HENPABOMEPHOMY MPUCBOEHNIO
penyTtaumu, accounmpyroencsa ¢ TBK ("ctuna" TBK)» n «NponssogHsie nponsseaeHns n
3alMTHasa oxpaHa nuTepaTypHbIX U XyOOXeCTBEHHbIX NponsseaeHnny. Kpome Toro, BecbMa
HENOCPEACTBEHHYHO NOME3HYIO U NPaKTUYECKYIO pPorb B yCTpaHeHun npobenos B oxpaHe TBK
Takke MOryT urpatb Takme npakTn4eckne MHCTPYMEHTbI, Kak MPOTOKONbI, KOAEKCHI
noBeAEeHUs N TUNOBbIE KOHTPAKTbI.

TBK, coxpaHsiemble 8 malHe

112. BO3MOXHbIMU Mepamu YCTPaHEHUS! PACCMOTPEHHBIX Bbille NpoGenoB MoryT GbiTb
cnepytowme:

(@) JluweHue npasa eo3pakeHusi Ha 0OCHo8aHUU daHHO20 obewaHus: MpuHUMN
NULWLEHNS npaBa BO3paXeHMs Ha OCHOBaHWM AaHHOro obeLaHnsa o3HavaeT, YTo
OHa 13 CTOPOH He MOXeET OTKa3aTbCs OT obeLaHns, AaHHOro OPYron CTOPOHE,
ecnu nocneaHss 060cHOoBaHHbIM 06pa3oM nonaranacb Ha Takoe obellaHve 1 B
CBS131 C 3TMM COBepLUMia AeNCTBUS, HaHeclwne en ywepb. Hanpumep, obwmHa,
KOTopas nonaranacb Ha yCTHoe 06a3aTenbCTBO UCCrefoBaTens He packpblBaTb
nobyto KoHUAEHUNanbHy MHopMaumio, kotopas 6yaeTt cooblieHa emy nnm
en, MOXeT UCNOoNb30BaTb ATOT NPUHLMMN, YTOObLI NOMeLaTb TakoMy
nccnegoBaTento packpbITb MHpopMaumo. 3TO MOrfo 6bl CAYXUTb eLle OAHUM
OCHOBaHMEM Mnpu paccMmoTpeHun gen, nogobHeix geny Mountford. MNpumeHeHne
3TOro nNpuHUMna Morno Gbl Takke cnocobCcTBOBaTb OXpaHe MHopmaumu,
KOTOpas MOXeT HE UMEeTb KOMMEpPYECKOW LIEHHOCTH.

(b) Tpomokorbl, KOHMpPakmabl, hopMbI 8bipaxeHusi coanacusi: CM. Bbile. ITU
NpakTU4eckne NHCTPYMEHTbI Takke Mornm 6bl GbITb BECbMA MNONE3HbIMW MPU
perynuposaHun goctyna Kk TBK, coxpaHsiembiM B TanHe.

(c) Peecmpsbi u 6a3sbi daHHbIX: CM. Bbiwe. KoHduaeHumanbHble peectpbl 1 6a3bl
AaHHbIX Morfn 6bl 6bITb None3HbIMK aAnsa oxpaHsl TBK u, B codeTaHun ¢
NpaBUbHO COCTaBIIEHHBIM TUMOBLIMU KOHTPaKTamMmun 1 (opMamu BblpaxXeHus
cornacwusi, Mornu 66l UICNoNb3oBaTbCA ANa KOHTponsa goctyna K TBK n nx
NCNONb30BaHWS Ha YCMOBUSAX, yCTaHaBNMBaeMbIX OBLLMHaMMW.

Ha3sgaHusi, crioea U cumMeosibl KOPEHHbIX Hapodoe u mpaaUL{UOHHbIe HaieaHus, crioea u
cumeoribl

113. B KOHTeKCTe 3alLMTHOWM OXpaHbl HEKOTOPbLIE perMoHaribHble opraHnsaunm n
rocygapctBa yxxe NpeanpuHAnn onpeaerneHHble waru ans npegoTepalleHns
HeCaHKLMOHMPOBAHHON perncTpawmm 3HakoB KOPEeHHbIX HAPOA0B B KAa4eCTBE TOBAPHbIX
3HakoB. Takue Mepbl NPUHMMAOTCA Ha HaLUMOHaNbLHOM YPOBHE M Ha YPOBHE
pervoHarnbHbIX OpraHnsaumi, 1 oH1 mornn 6bl NpuMeHaTbes wupe. OHM nogpobHee
paccMmaTtpuBatoTcs B 6onee paHHUX gokymeHTax. lNpumepamum Takmx mep MoryT CryXuTb
cnegywowme:
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(a) cTatba 136(g) Pewennsa Ne 486 Komuccun AHgckoro coobliecTtsa
npegycMaTpuBaeT, YTO «0603HAYeHMs1, MCMOSb30BaHNE KOTOPbIX B TOProBne
MOXET OKa3aTb HeonpaBOaHHO CePbe3HOe HeraTMBHOE BMMsIHME Ha NPaBo
TpPeTbeln CTOPOHbI, He MOTYT ObITb 3apPerMcTpMpoBaHbl, 0COBEHHO eCrnn OHK
COCTOSIT U3 Ha3BaHWU KOPEHHbIX, adppo-aMePUKAHCKMX UITN MECTHBLIX OBLLMH,
HavMeHOBaHWI, CrioB, OyKB, CMMBOJIOB UM 3HAKOB, UCMOSb3YEMbIX Ans
0603Ha4YeHNss X NPOAYKTOB UMK YCIyr UnM cnocoboB 1x NpPoM3BOACTBA, UK
NpeAcTaBnsoT cOOON BblipaKeHUst X KyTNbTypbl UM NPaKTUKN, 33 UCKITOYEHNEM
TEX criyyaes, korga 3asiBka nogaeTcs camon O6LLIMHON nnn ¢ ee onpeaeneHHoro
cornacusi»;

(b) BepomctBo CLUA no nateHTam u ToBapHbIM 3Hakam (BIMT3 CLWA) cosgano
o6LwnpHyto 6a3y AaHHbIX, cogepKallyo oduLmanbHble 3HaKN BCEX KOPEHHbIX
aMepUKaHCKUX NieMeH, NpuaHaBaeMblx dpedepanbHbiMu opraHamy CLUA®S. BMNT3
CLUA moxeT oTka3aTb B permctpaumm npegnonaraemoro 3Haka, co3gatooLlero
NOXHOEe BrneYvyaTrieHne O ero CBSI3N C KOPEHHbIM MIieMeHeM UIn NoBEPbAMU TaKoro
nnemexHn’®; n

(c) cornacHo 3akoHy O ToBapHbIX 3Hakax HoBoi 3enaHauu, TOBapHbI 3HaK (UK ero
3MEeMEHT) He NOAMEXUT PerncTpaLum, ecrnv NpU3HaeTcs BEPOATHLIM, YTO ero
1CNomMb3oBaHNe Unu perucTpaLms MoryT okasaTbCsl OCKOPOUTENbHLIMY AN
3HaAYMTENbHOMN YacTy TON UM MHOWN OBLLUMHBI, BKMOYas OGLLMHY Maopw,
KopeHHoro Hapoaa Hosow 3enaHgun’.

[MpunoxeHnue Il cnegyeT]

69 Cm. «[Joknag 06 ouumanbHbIX 3HaKkax KOPeHHbIX aMepuKaHCKux nnemeH», 30 ceHTsbps 1999 r.
70 Tam xe, cTp. 24-26.
71 TekcT 3akoHa nmeeTcs no agpecy: http://www.legislation.govt.nz/act/public/2002/0049/54.0/DLM164240.html.
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OO6beKT, AnA KOTOporo
XenaTtesibHa oxpaHa

A. CyuwecTtByrowme ¢popMbl
OXpaHbl

B. MpobGenbl

D. Bo3MOXHble Mepbl

NutepaTypHble U XyO0XEeCTBEHHbIE
npovsseneHust

ABTOpCKO-NpaBoBasi oxpaHa
COBPEMEHHbIX BblpaXKeHWN
TPaAMLMOHHBIX KyNnbTyp

Cratbsa 15.4 bepHckon
KOHBEHLNN: aBTOPCKO-
npaBoBasi oxpaHa
HeonybMKOBaHHbIX
NPOn3BEAEHNI HEN3BECTHbIX
aBTOPOB

Konnekunn, nogbopkn n
0asbl gaHHbIX TBK

3anucu n hopmbl
AOKyMeHTMpoBaHua TBK

HoBble TBK, cosgaBaemblie
Ha OCHOBE TPagULMOHHbIX,
yallie Bcero He
COOTBETCTBYIOT KPUTEPUIO
«OPUTMHANBHOCTUY

3akoHogaTenbcTBO 00
aBTOPCKOM npase
obecne4vnBaeT oxpaHy
npounsBefeHun, BbIPaXKEHHbIX
B KOHKpETHOW bopMe, HO He
naen, nexasLUnX B UX
OCHOBE, YTO MOXEeT
OCIMOXHSATb 3a4a4y oXpaHbl
«CTUNAY

OTcyTcTBME ONpeaeneHHomn
¢opMbl OXpaHbl NpaB 0OLWMH

OrpaHnyeHHOoCTb cpoka
OXpaHbl

CywecTtBoBaHMne
«00LLEeCcTBEHHOro
AOCTOSHMSA» U OPYrnX BUOOB
VCKMNIOYEHUI N OrpaHNYeHni

MponsBoaHble
npounsBeaeHus, nepepaboTtka
W 3almTHasa oxpaHa

Mpaea Ha 3anucu 1 hopMmbl
[LOKYMEHTMPOBaHMS

Mpu3HaHWe npaB O6LWH

JINYHbIe HEUMYLLLEECTBEHHbIE
npaea o6LLMH

YTOo4YyHeHue TekcTa cTaTbu
15.4 bepHCKON KOHBEHLIMN

[NMnaTHoe obLecTBeHHoe
poctosiHme (domaine public
payante)

lMpounsseneHus, aBTopbl
KOTOPbIX HEN3BECTHbI

lMpaBo Ha gonto oT
nepenpogaxm

Mcnonb3oBaHne NpUHLKUMNOB
©opbbbI C
HeJoOpPOCOBECTHOM
KOHKYpeHuuen ons
npoTMBOAENCTBUA
HEe3aKOHHOMY MPUCBOEHUIO
penyTtauumu,
accouuupytouenca ¢ TBK
(«cTuna)

MpounsBoaHble
Npou3BeAeHus 1 3alnTHas
OoXpaHa nuTepaTypHbIX U
XYLOOXECTBEHHbIX
npousBeaeHnmn
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MpoToKonbl, KogeKcehbl
rnoBefeHusi, TUNoBble
KOHTPaKTbl U Apyrue
NpaKkTU4eCKNEe MHCTPYMEHTbI

OTaenbHbIN cneumanbHbIN
(sui generis) 3akoH

PeecTpbl 1 6a3sbl 4aHHbIX

KonnektuBHoe ynpasneHve

NcnonHennsa TBK

OxpaHa, npegocTtaBnsieMasi
B cooTBeTcTBUM ¢ QNP
1996 r.

OxpaHa, koTopasi bygeTt
npegocTaBnATbCs B
COOTBETCTBMU C [NeKnHCKNM
porosopom 2012 r.
(moroBop noka He BCTynun
B cuny)

OrpaHNYeHHBIN CPOK OXpaHbl
3anucaHHbIX UCMONHEHWI

MpoToKOsbl, KOAEKCHI
noesegeHns, TUNoBbIE
KOHTpaKTbl U gpyrue
NPaKTU4EeCKNE MHCTPYMEHTDI

OTaenbHbIN cneumanbHbIn
3aKOH

O6pasupl

OxpaHa coBpeMEHHbIX
00pasLoB npu NoMoLLmM
CUCTEMbI OXpaHbl
NPOMBbILLNEHHbIX 0Opa3LoB

Konnekuun, nogbopkun n
6a3bl 4aHHbIX TPAAULMOHHbIX
obpasuos

TpaguumoHHble obpasubl He
noasniexar oxpaHe

Cpok oxpaHbl 06pasLoB
orpaHuyeH

HeobxoammocTtb
BbINOSIHEHMSA hOpPMarnbHbIX
TpeboBaHui

Mcnonb3oBaHme NpUHLMNOB
©0opbLOLI C
HenobpocoBeCTHON
KOHKYpeHLuen ons
NpPOTMBOAENCTBUSA
HE3aKOHHOMY NMPUCBOEHUIO
penyTauumm, accoumpyemon
¢ TBK («ctuna» TBK)

MpoToKOsbl, KOAEKCHI
noBeaeHuns1, TUMoBbIE
KOHTpaKTbl U gpyrne
NPaKTUYECKNE MHCTPYMEHTDI

OTpenbHbIV crieymanbHbli
3aKoH
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PeecTpbl 1 6a3sbl 4aHHbIX

TBK, coxpaHsieMble B TallHe

MNonoxeHus CornatlueHns
TPUMC n Mapwxckon
KOHBEHLMK, KacatoLmecs
OXpaHbl OT
HeJobpocoBEeCTHOM
KOHKYPEHLUN N OXpaHbl
HepacKkpbITON MHopMaLuu

OxpaHa KoHtmaeHunansHom
MHdOpMaLnN Ha OCHOBaHUMN
HOpM oOLLero npaea

MonoxeHus o 6opbbe ¢
HegobpocoBeCTHON
KOHKYpEeHUNen B OCHOBHOM
NPUMEHMMbI K
NMPOMbILLNIEHHOM U
KOMMEpPYECKON MHGopMmaLmn

OTcyTcTBME onpeaeneHun
«He nognexatiemn
PaCKpbLITUIO» U
«KOHbMAEHUMaANbHON»
MHdopMaLnn

JlvweHne npaBa BO3paxKeHUs
Ha OCHOBaHUM JaHHOro
obellaHus

MpoToKOsbl, KOAEKCHI
noBeaeHuns1, TUMoBbIE
KOHTpaKTbl U gpyrne
NPaKTU4ECKNE MHCTPYMEHTDI

OTpnenbHbIN crieymanbHbl
3aKOH

PeecTpbl 1 6a3bl AaHHbIX

MecTHble K TpaaununOHHbIE
Ha3BaHu4A, crnoBa N CUMBOIJIbI

3alunTHasa oxpaHa:
nonoxeHusi 06 oxpaHe ot
HegobpocoBecTHON
KOHKYpeHUUn + oxpaHa oT
perncTpaumm 3HaKos,
NpoTUBOPEYaLLMX Moparnu 1
o6LecTBEHHOMY MOPSAKY U
BBOASALLMX B 3abnyxaeHne

Mo3nTnuBHas oxpaHa:
nucnonb3oBaHne
3aKkoHo4aTenbCcTBa O
TOBapHbIX 3HaKax

CopepxaHve noHATUN
«NpoTMBOpEYaLLnin Mopanu»
N «NpOoTUBOpPEYaLL i
nyGrMYHOMY NOPSIAKY»

B OCHOBHOM ornpeaensieTcs

C TOYKM 3peHus obuiecTBa

B LLenom 1 He obsi3aTenbHO
noAxoauT Ans uenen oxpatbl
TBK

CneuuarnbHble HOPpMbI B
HaLWOoHarnbHbIX 3aKOHaXx O
TOBapHbIX 3Hakax (Hoeas
3enaHaus, AHAcCKoe
CoobuecTtso, CLUA)

MpoTOoKOsbIl, KOAEKCHI
noBeaeHuns1, TUMoBbIE
KOHTpaKTbl U gpyrne
NPaKkTU4EeCKNE MHCTPYMEHTDI

OTaenbHbIV crieymanbHbl
3aKOH

PeecTpbl 1 6a3bl AaHHbIX




C. CoobGpaxeHnss " MOMeHTbI, KOTOPble HE0OOXOANMMO YYUTbLIBATb:

e YpoBEHb, HA KOTOPOM MOXHO UK cnegyeT YCTpaHATb Npoben (MexXayHapoaHbIN, perMoHanbHbIN, HauMOHaNbHbIN
W/UnnM MEeCTHbIN)

e BbiGop cpencts ycTpaHeHust npobenos (3akoHoaaTernbHble Mepbl, pa3paboTka NPaKTUYECKNX MHCTPYMEHTOB,
obyueHue)

e AKTMBHOCTb OBCYyXAeHNsa BONPOCcoB OxpaHbl TBK B apyrux MexayHapoaHbIX (oopymMax unu cteneHb, B kotopon TBK
y)KE OXPaHsTCA NPaBOBbIMU UHCTPYMEHTaMM, CO34aHHbIMM B APpYrnX obnacTax perynmpoBaHus

e [locneacTeus ¢ TOUKM 3pPEeHNA coaepXXaHna Mmep perynmnpoBaHusA
o  JKOHOMUYECKME, coumanbHble U KyNnbTypHbIE LiEeNnn
° KOHerTHbIe TEXHNUYECKMNE N NpaBOBble BOMPOCHI

e TekyLime BONpOCHI: ynpaBneHe npaBamm n cobniofeHne ycTaHoOBMEeHHbIX HOPM

[KoHeL npunoxeHna Il n nokymeHTa)

WIPO/GRTKF/IC/44/7
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