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KOHcy.anaTVIBHbIﬁ KOMUTET No 3aliuTe npas

TpuHaguaTtas ceccun
XeHeBa, 3-5 ceHTAOpPA 2018 r.

BOMPOCHI HA CTbIKE 3AWNTbLI NMPAB NC U SAKOHOOATEJILCTBA O
KOHKYPEHLIMA

Loknadbi no0zomoeneHbl bpasunuet u lNepy

1. Ha geeHaguaton ceccum KK3I1, coctosBliencs 4—6 ceHTsaopsa 2017 r., KomuteT npuHan
pelleHne pacCMOTPETb Ha CBOEN TPMHAALATON Ceccun, B YacTHoCcTU, TeMy «OBMeH
WHopMaLmen 0 HauMOHaNbLHOM OnbiTe B 0611aCT! MHCTUTYLMOHANbHbBIX MEXaHU3MOB
OCYLLECTBIEHMS NONIUTMKN U CO34aHNA pexXnmMoB 3awmTtbl npas VIC, Bkntoyaa MexaHusmbl 45s
cbanaHCcnMpoBaHHOroO, KOMMIEKCHOIO N 3OEKTUBHOIO YperynmpoBaH1s CnopoB No BOnpocam
NC». B pamkax aToM TeMbl B HACTOALLEM JOKYMEHTE NpeAcTaBneHbl Aoknagbl ABYX
rocyaapctB-4neHoB, bpasunuu u lNepy, OTHOCUTENBHO agMUHUCTPATUBHBLIX NOAXOA0B,
npMMeHsieMbIX Npu nepecedeHn npobnematukun 3awmTbl npas MIC n 3akoHogaTensCcTBa O
KOHKYpPEeHLNN.

2. B aByx goknagax coaepXutcs onucaHue npakTnyeckon AesaTeribHOCTU NMPOMUbHbIX
HaLMOHarbHbIX KOMNETEHTHbIX OpPraHoB, AOMUHUCTPATUBHOIO COBETA MO 3KOHOMMUYECKOM
3awwmTte bpasunun (CADE) n HaumoHanbHOro MHCTUTYTa Mo 3almnTe KOHKYPEHLMN U OXpaHe
nHTennektyaneHon cobcteeHHocTu MNepy (INDECOPI), B yactu cornacoBaHus uenemn
3akoHogatenbcTBa B obnactu MIC n npaBun KOHKypeHuun. Ha npumepax u3 npeueaeHTHOro
npasa B AOKIagax paccMaTpyBaloTCA OrpaHNYeHuns], CyLLeCcTBYOLLME B 3aKOHO4ATENbCTBE O
Heo6pOoCOBECTHON KOHKYPEHLMM B OTHOLLEHUN ocyllecTBrneHus npas UC, a Takke crnyyau
NMPYMEHEHUA HOPM 3aKOHOAATENbCTBA O KOHKYPEHLUN B CUTYaUuun, Koraa B pesyrnbrarte
3noynotpebnexHun B cucteme NC KOHKYPEHTbI NULLIAKTCA BO3MOXHOCTU BbIUTU Ha PbIHOK UMK
BbITECHAKOTCA C Hero. B goknage Bpasunuu paccmatpuBaeTcsi B3anMOCBSA3b MexXay
3akoHogaTtenbCcTBoM o Bonpocam NC 1 3akoHoAaTeNbCTBOM O KOHKYPEHLIMKN U Ha npumepe
Tpex Kn4yeBblx Aen aHanuaupyetcs nogxod CADE, koTopbin npu3BaH obecnevmBatb 6anaHc
MHTEepecoB 3TUX ABYX NPaBoOBbIX 06nacTen: OAHO U3 [ien KacaeTcs 3aluuThl NpaB Ha
NPOMbILLNEHHbIE 06pasLbl B MPOMbILLIIEHHOCTU MO NPOU3BOACTBY AeTanen asToMobunen;
BTOpOe npeacTaBnsieT cobon criydar UKTUBHOrO pasbupaTtenbCcTBa Ha pbiHKE MeANLUHCKNX
npenapaToB; B TPETbEM Cryyae aHanusupyetcs BnuaHue npas VIC Ha KOHKYpeHUMIO B Criyyae
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CNUSIHUS OBYX KPYMHbLIX KOMMNAHWIA Ha pbiHKE CEMSAH U NecTuungoB. B gononHeHne k aHanmsy
pacCMOTPEHNs1 COOTBETCTBYHOLLErO Aena HaunoHarnbHbIM cygoM B goknage lMepy
nogyepkmBaeTcs TOT gakT, YTO Ha opraHu3aumoHHoM yposHe MHOEKOI asnsaeTca eguHbiM
aAMUHUCTPATMBHbLIM OPraHoOM, HadeNeHHbIM NOSTHOMOYMAMU Kak B obriactu 3awmtel npas MC,
TaK 1 B BOMNpocax HegobpoCoOBECTHON KOHKYPEHLMMN.

3.  [oknagpl npeacTaBneHbl B crieqylowem nopsake:

Baanmocesasb Mexay npasamMu I/lHTeJ'IJ'IeKTyaJ'IbHOVI COBCTBEHHOCTM M @HTUMOHOMOMbHbLIM
3aKoHOOaTes1IbCTBOM B 5p83I/IJ'IVII/I ............................................................................................... 3

3akoHogaTtenbcTBo [epy B 06nacty nHTennekTyanbHoOm coO6CTBEHHOCTU N HEAOBPOCOBECTHOM
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B3AVMOCBA3b MEXAY NMPABAMU MHTENNEKTYANIbHOM COBCTBEHHOCTU U
AHTMMOHOMNOJIbHLIM 3AKOHOOATEJIbCTBOM B BPA3UITNIA

LokymeHm nodzomosurna 2-xa lNayna Azegedy, komuccap, AOMUHUCMpPamueHbIt cogem o
3KOHOMUYecKol 3awume, bpasunua, bpasunus

AHHOTALUA

AHTUMOHOMNOMBHOE 3aKOHOAATENBLCTBO M 3aKOHOAATENBCTBO B 06MACTN MHTENNEKTYyanbLHON
COBCTBEHHOCTY NpeanonaratoT peLleHne Takmx obLmx 3agaY, kKak CTUMynupoBaHue
SKOHOMMWYECKOro pasBuUTUSA, COOAENCTBME NHHOBALMAM U MOOLLPEHNE KOHKYPEHLMKX, U NOTOMY
MexXay HAMU He AO0MKHO BbiTb NpoTuBopeynin. OgHako B3aMMOCBSA3b MeXAY 3TUMMU OBYMS
obnacTtsaMu npaBa OTHIOAb He NPOCTa, N ANns JOCTUXEHUSA 0bLWKX Lenen TpebyeTcs yCTaHOoBUTb
TLaTenbHO BbIBEPEHHbIV BanaHc. B anoxy HOBOW 3KOHOMUKM, KOrAa B KOHKYPEHLUN MeXay
yYaCTHUKaMU pbiHKa 1 onpeaeneHuy rpaHnL, 3Toro pbiHKa KNioYeBYHO posb UrpaloT MHHOBALUW,
3HaHWA N MHTeNneKTyanbHas cobCTBEHHOCTb, HEOBXOAMMOCTbL YCTaHOBNEHUSA BanaHca Mexay
npasamu VIC n npaBunammn KOHKypeHuumn Bce bornee oyeBmaHa. AOMUHUCTPATUBHbLIA COBET MO
3koHomu4yeckom 3awmTte (CADE), aHTUMOHOMNOMBHLIM opraH bpasunuu, oTBeTCTBEHHbIN 3a
npoBeAeHne paccrnefoBaHuii U pa3bupaTensCTB B OTHOLLEHMU ClydYaeB npeanonaraemoro
3noynotpebneHns npaeamu NIC, paspaboTan paMoO4Hyt0 OCHOBY Of1s1 aHanmM3a B3aMMOCBS3N
mexay npasamu NC 1 3akoHoAaTENbCTBOM O 3aLUTE KOHKYPEHLMW.

l. MHTENNEKTYAJIbHAA COBCTBEHHOCTb, KOHKYPEHLIUA U
AHTUMOHONOJIbHOE PEIYJINPOBAHUE

1. 3akoHogaTenbCcTBO B 06nactu nHtennektyansHon cobcteeHHocTu (UC) n
aHTMMOHOMOSBbHOE 3aKOHOOATENLCTBO NpecrneayoT obLme uenun: CTMMynupoBaTb
9KOHOMMYECKOEe pa3BuTME, COOEeNCTBOBAaTb MHHOBALMOHHOW AEATENbHOCTM U NOOLWPATh
KOHKypeHumto. OgHaKo Ans JOCTMKEHUSA 3TUX Lenen B ABYX cpepax UCMOomnb3yTCsa pasHble
METOAbl, YTO Ha NepBbIN B3rNA4 MOXET NOKasaTbCs HENOMMYHbBIM.

2. AHTMMOHONONBLHOE 3aKOHOAATENbCTBO CTUMYNUPYET SKOHOMUYECKOE pa3BuTHe, NOOLLPSS
KOHKYPEHLMIO 1 NpegoTBpaLlas nosiBreHne He3akoHHbIX MOHOMNONUIM 1 3noynoTpebneHne
rOCNOACTBYIOLLMM MOSIOXKEHNEM HA PbIHKE U OrpaHUYNTENBHON NPaKTUKOK, B TO Bpems kak C
CTUMYNUpyeT NHHOBALMOHHYIO AEATENbHOCTb, YCTaHaBNMBas UCKINIOYMTENbHbIE NpaBa,
KOTOpble Npu3BaHbI NpefoTBpaLlaTh HECAaHKLMOHMPOBAHHOE UCNONb30BaHNE OXpaHAEMbIX
HemaTepuarbHbIX MPOAYKTOB TPETbMMU CTOPOHAMU U MOTOMY MOTYT paccMaTpmBaTbCS Kak
OorpaHNyYeHne KOHKYpeHLMN.

3. B npownom aTu ABe oGnactv npaBa YacTo BOCNPUHMMAINCh Kak HECOBMECTUMbIE.
OpHako Co BpeEMEHEM XapakTep MoneMukn M3MEHWUNCS, U Tenepb 3aKoHbI B obnacTu
MHTEeNneKTyanbHo CO6CTBEHHOCTN M @HTUMOHOMOSbHbIE 3aKOHbLI CYMTaKTCS
B3aMMOJOMOSHALWMNMU, AaXKe HECMOTPS Ha TO, YTO MeXay 3TMMKU AByMS o6nactamm
NOCTOSAHHO BO3HUKAIOT HECTHIKOBKMU.

4. Kak nokasblBaeT AUHAMUYECKNIA aHaNn3 PblHKa, NMpaBa NC He BpeOAT KOHKYPEHUNN.
HaI'IpOTl/IB, NCKINo4YnTesbHble Nnpaea, npegocrtaeiidemMble B COOTBETCTBUM C 3aKOHaAMM 06

B HacTosiLLeM JOKYMeHTe M3NoXeHbl B3rMsAbl aBTopa, U OHW Heobs3aTenbHO CoBMaaaloT C MHEHUSIMU
CekpeTapuata nnm rocyaapcts — uneHos BOUC.
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NHTEeNNeKTyanbHOM COBCTBEHHOCTUN, CTUMYIMPYIOT KOHKYPEHLUMIO MeXay Npeanpusitusmm n
CMOCOOCTBYOT NPUTOKY MHBECTULINIA B HAy4YHO-UCCNEeA0oBaTENbCKYO U ONbITHO-KOHCTPYKTOPCKYHO
pestenbHocTb (HWOKP). CnegoBaTenbHo, YTOObI 406UTLCA 06LLEN Lienun, 3aknoYvatoLencs B
obecneyeHmnn 3KOHOMMNYECKOrO pocTa 1 6GrarococTosiHUA noTpebutenen, Heo6xoaNMOo
yCTaHOBUTb BanaHc Mexay 3akoHogaTenbcTBoM B obnactn IC n aHTMMOHONOMNbHbLIM
3aKoHOaTEeNbCTBOM.

5.  OTOT Te3nc ocobeHHO crnpaBeanvBe Ans HOBON 3KOHOMUKM — MO KOTOPOW B JaHHOM
cry4yae MOHMMAaTCS PbIHKU, COBEPLUMBLLME NEPexXos 0T SKOHOMUYECKON MOAENN, OCHOBaHHOM
Ha NPOM3BOACTBE, K MOZENM LPPOBOI SKOHOMVKI, OCHOBAHHOM Ha 3HAHWAX', — B KOTOPON
KIMIOYEBYHO POrib B KOHKYPEHLIMM MEXAY Y4acTHMKaMM pbiHKa U OnpeaeneHun rpaHuL, 3Toro
pbIHKa UrparT MHHOBaUWK, 3HaHus n UC. Mpasa NC 1 aHTUMOHONOSbHLIE HOPMbI AOSKHbI
COCYLLEeCTBOBATb B FAPMOHUW, U UX CReayeT cuMTaTb B paBHOW CTENEHN BaXKHbIMU, XOTS B
KaKMX-TO KOHKPETHbIX CIy4Yasix 04HO MOXET npeBanupoBaTtb Hag ApYruMm. OTO, O4HAKO, He
O3HayaeT, YTo 3TK ABe obnacTy npasa HuKoraa He OyayT BCTynaTb B KOHMKT. BBuay Toro
4yTO UncpoBasi, OCHOBaHHas Ha 3HAHMSIX 3KOHOMUKA B Bpa3nnuu TonbKo HaunHaeT
hopMMpoBaTbCS, BCE Yalle BO3HMKAKOT BONPOCLI OTHOCUTENBHO TOro, kakum obpasom byaet
obecrneunBaTbcs GanaHc 1 B KakoW CTeNneHn aHTUMOHOMOSbHbIN opraH ByaeT yuuTbiBaTh
acnekTtbl IC 1 HaobopoT.

6. Kak 6yget npounnocTpupoBaHO HMKE, Ha PbiHKaX, OCHOBaHHbIX Ha 3HaHUSIX, (Hanpumep,
Ha PbIHKE CENbCKOX03AAWCTBEHHON NPOAYKLMM) U PbIHKAX, OCHOBAHHbIX HA MHHOBaLWMAX,
(Hanpumep, Ha pbiHKE aBTOMOGUIbHbLIX 3an4yacTen) y4acTUnmcb cryyaum anoynotpebnenus NC.
B aTux ycnoeusix He06XoAMMO UMETL B BUAY, YTO HEAOCTATOYHOE NPUMEHeHVe
AHTMMOHOMOJbHbIX 3aKOHOB B Cryyasx npeanosiaraemoro 3noynotpebneHust npasamm NC
MOXET OrpaHU4YMBaTL KOHKYPEHLIMIO, a8 Ype3MepHOoe NMBo YepecUyp CTporoe NpMeHeHue
AHTMMOHOMOJbHbIX 3aKOHOB MOXET HEeraTMBHO CKa3blBaTbCS HA MHHOBALIMOHHOWN AeATENbHOCTMU.
Takum 06pa3oM, Npu pacCMOTPEHUMN TakMX AeN aHTUMOHOMOSbHbIE OpraHbl A4OSMKHbI YYUTbIBATb
BO3MO>XHbl€ HEeraT1BHbIE NOCNeACTBUS.

7. 3apavy yctaHoBneHus banaHca mexay 3akoHogatensctsom B obnactn C n
AHTUMOHOMOSbHBLIM 3aKOHOOATENbCTBOM HESb3s Ha3BaTb NPOCTON. TeM He MeHee pacTtyLiee
NMOHMMaHME CNOXHOCTM COOTBETCTBYIOLLNX Aen 1 paboTbl, Tpebylowenca onga nx ageksaTHoOro
pacCMOTpeHUs1, CBUAETENbCTBYET O NPOrpecce B 3ToM HanpaeneHuu. Llenb HacToswero
AOKYMeHTa COCTOMUT B TOM, Y4TObbl NoKa3aTb, kak asontounoHmpyeT nogxoq CADE k pelueHuto
BOMPOCOB aHTUMOHOMOJILHOIO 3akoHoAaTeNbCTBa B KOHTEKCTe npae MC.

. WHTENNEKTYAJIbHAA COBCTBEHHOCTb B BPA3UJIbCKOM
AHTUMOHONOJIbHOM 3AKOHOOATEJIbCTBE

8. CADE sBnsieTcs 6pasunbCKkMM aHTUMOHOMOSbHBIM BEAOMCTBOM, OTBETCTBEHHbLIM 3a
BOMPOCbI KOHKYPEHLMN B COOTBETCTBMM C 3akoHoM 12.529/2011 (aHTUMOHOMNOSbHbIN 3aKOH).
CADE 6bi1 co3gaH B 1994 r. kak pegepanbHbli aAMUHUCTPATUBHBIN OpraH UCMOSTHUTENBHON
BnacTu. B cdpepy ero komneteHuumn BXOAAT Criydanm O4HOCTOPOHHEro 3noynotpebnexHus
rocnoACTBYOLLNM NOJIOXEHWEM Ha PbIHKE, CIIUAHUA 1 NPaKTUKa CrOBOPOB N OrpaHNYEeHUN.
CornacHo 3akoHy komneteHumss CADE pacnpocTpaHsaeTcs Ha BCe akTbl, COBEPLUEHHbIE B
Bbpasunuu 1 3a ee npegenamu, ecnv OHN NMEKT HeNOCPeACTBEHHbIE UMK NOTEHUManNbHbIE
nocnencteus ans bpasunum (Hanpymep, opraHn3aumsa KapTenbHOro CroBopa 3a rpaHuLen,
MMEIOLLLEro Liernblo U HENOCPeACTBEHHO YCTaHaBMMBAKOLWEro KOHTPOb Haj ueHaMu Ha
6pa3nnbCckoM pbiHKe). Ero peleHns HOCAT aAMUHUCTPaTUBHBIN XapakTep U MOryT ObITb
oGxxanoBaHbl B cyaebHoM nopsiake.

! MoppobHee cm. Richard Posner, “Antitrust in the New Economy” [Puyapg MosHep, «AHTUMOHOMOMbHOE

perynmpoBaHue B 3noXy HOBOW S3KOHOMMKM»], Antitrust Law Journal, v. 68, 2001, p. 925-944, p. 926.
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9. [MonoxeHns aHTMMOHOMONBLHOMO 3aKoHa, kacarwmecsa VIC, rnacaT, 4yto anoynotpebneHue
npaBamu VIC siBNsieTcs HapyLLleHMeM aHTUMOHOMOSbHbLIX HOpM (cTaTbs 36, 83, XIV u XIX).
Kpome Toro, cornacHo 3akoHy npu paccMoTpeHuu gen o cnnaHum CADE MoXeT Takke
NpvHMMaTL peleHns o6 oba3aTenbHOM nuueH3MpoBaHum npas VIC B uensax cMsaryeHus
HeraTMBHbIX MOCNEeACTBMIA NnaHnpyemon caenku (ctaTtbs 60, 82, V). Takum ob6pasom, BONpOChI
npaB IC moryT ctaTb 06 bEKTOM BHUMATENBHOIO N3YYEHNSA B KOHTEKCTE PAaCCMOTPEHNS 3asiBOK
Ha cnusaHue, a Takke Npy NPoBEAEHWM paccrieAoBaHNN B OTHOLLEHUN FOPU3OHTasnbHbIX
cornaweHui (Hanpumep, paccnegoBaHns B OTHOLLEHUW KapTenemn) Unmn noTeHunanbsHoro
3rnoynoTpebnenns rocnogcTBYHOLLMM NOMOXEHWEM Ha PbIHKE.

10. CADE B cBoer NpakTuke 04HO3HAYHO NPU3HAET, YTO CyLLECTBYET BEPOATHOCTb
3noynotpebneHusa npasamu IC 1 cOOTBETCTBYIOLNMU NULIEH3UAMU B HApyLLEHWe NpaBun
KOHKYPEHLWW, U yXXe NOATBEPAUN, YTO Takme criyd4anm OTHOCSTCS K cpepe ero KoMneTeHuun.
OpHako aTa KOMNeTeHUMs orpaHnyYeHa 1, B YaCTHOCTW, He AaeT opraHy NOSTHOMOYUNIA
aHHynuposaTb nuueHsuto VIC, BbiAaHHYI0 Ha 3aKOHHbBIX OCHOBaHWSX HaumoHanbHbIM
MHCTUTYTOM MpoMbiLinieHHon cobcTBeHHocTH (INPI).

.  KNOYEBbLIE PASBUPATEJIbCTBA B CBA3U C HAPYLUEHUEM
AHTUMOHONOJIbHOIO 3AKOHOOATEJIbCTBA, B KOTOPbIX
PACCMATPUBAJIUCb NPABA UC, B BPA3UITUN

11. C 1994 r. paccrnegoBaHusi B OTHOLWEHUN cBA3aHHbIX ¢ IC HapyLlleHnin aHTUMOHOMOMNBHOIO
3aKoHOo4aTenbCTBa Kacanucb B OCHOBHOM 3noynotpebnenuns npasamm VC, pUKTUBHBLIX
pa3bupaTenbCTB M cornalueHnii o6 yeasbiBaHun?®. Mpasa VIC Taioke Gbiny rMaBHbIM 06bLEKTOM
PacCMOTPEHVS B pAAe Aen O CIINAHNAX .

12. B nopsigke unnioctpauum CBA3M MeXAy aHTUMOHOMOSbHbIM 3aKOHOA4ATENBCTBOM U
3akoHoaaTtenbcTBOM B o6nacti VIC Huke NpMBOaUTCSA KpaTKoe ONUCaHne Tpex KIYeBbIX Aer.
B nene Associagdo Nacional dos Fabricantes de Autopecgas (ANFAPE) v Volkswagen do Brasil
Industria de Veiculos Ltda., Fiat Automdveis S.A. and Ford Motor Company Brasil Ltda. (aeno
ANFAPE)* cnop B oTHoLlueHun npas VIC BO3HUK Mexay NpeacTaBUTENsMI Ha PbiHKEe
aBTOMOBUNBHbLIX 3anyacTen, B YaCTHOCTU, OcrnapuBanachb 3aKOHHOCTb UCMOMNb30BaHMSA NpaB Ha
NPOMbILLNEHHbIE 06pasLbl TPEMS KPYNHENLLNMM COOPOYHBIMM aBTOMOBUBHBIMMN
npegnpuatnammn B bpasunuun. PaccmoTtpes 310 geno, CADE 4eTko 3asiBur 06 orpaHM4eHHOCTH
CBOEWN KOMMETEeHUUN, HO NP1 3TOM OTMETUI, YTO onpeAeneHHble BUabl UCNOfb30BaHMSA Npas
MC moryT okasblBaTb HErATUBHOE BIIMSIHME HA YPOBEHb KOHKYPEHLIMN Ha PbiHKE, U NPOBEn
noApoOHbIN aHanm3 CBA3WN MeXay aHTUMOHOMONbHBIM 3akoHoaaTenscteoMm n NC. B gene
Associagao Brasileira das Industrias de Medicamentos Genéricos (Pro-Genéricos) v Eli Lilly do
Brasil e Eli Lilly and Company (aeno Eli Lilly)® paccmaTtpusanock cessaHHoe ¢ VIC dukTuBHOE
pa3bupaTensCTBO, CTOPOHAMMN KOTOPOro ABNANUCH NpeacTaBUTeny pbiHKka MeanLMHCKNX
npenapartoB. MexayHapoaHas apMaueBTuyeckaa komnaHua Eli Lilly HezakoHHO ycTaHoBMNa
MoHononumto, obpallasice B cyg ¢ Heob6oCcHoBaHHbIMK anobammu n npuberas K
HeJoBOpPOCOBECTHBIM U HEYECTHBIM MeToAam 3awwmnThl npae. B atom gene CADE npuwen K
3aKMNOYEHUIO O TOM, YTO MMENO MeCTO 3noynoTpebneHne npasamu VIC, n Ha komnaHuto Bbin
HanoxeH wTpad.

13. CADE yctaHOoBUN KpUTEpUKN Ana onpegeneHns OUKTUBHbIX pa3bupaTtenscTs u
NOAYEPKHYI, YTO NPaKTUKa (OUKTMBHbBIX pa3bmpaTenbCTB MOXET OKa3aTbcsa ewe bonee
naryGHOM And KOHKYPEeHUMN B Crnyyasx, korga Takme pasbupaTenbcTsa cBasaHbl ¢ npasamu VC.

CM. nepeyeHb Aen B NPUINOXEHUN K HAaCTOSALLEMY JOKYMEHTY.

CM. nepeyeHb Aen B NPUINOXEHUN K HACTOALLEMY LOKYMEHTY.

AgmuHncTpaTuBHbIN npouecc 08012.002673/2007-51, pelueHne BbiHeceHo 14 despang 2018 r.
AgmuHncTpaTuBHbLIV Npouecc 08012.0011508/2007-91, pelueHue BbiHeceHo 18 noHa 2015 r.

oM W N
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B nene Bayer Aktiengesellschaft and Monsanto Company (geno Bayer-Monsanto) ® npaea UC
CTanu OCHOBHbIM 06 BEKTOM BHUMAHWS MPU PAaCCMOTPEHNN 3as8BKM Ha cnusiine. CTopoHamm
ABNANUCH ABE KPYMNHble KOMMaHUKN Ha pbiHKe ceMsiH 1 nectuumnaos. CADE ogobpun cnusHue ¢
HEKOTOPbIMW OrPaHUYEHNSIMU, NMOAYEPKHYB NPY 3TOM HEOOXOAMMOCTb NPUHATUA MEp, KOTOpbIE
No3BONMM 6bl CMArYMTB NOCNEACTBUSA KOHLEHTpauun npas VIC, npyHagnexawmx asTum AByM
KOMMaHusaM, KoTopas gana 6bl UM cepbe3HOe NPENMYLLIECTBO Ha PbIHKE.

A. [OENO ANFAPE

14. HepasHo CADE 3aBepLunn MHOrosieTHee paccrneoBaHne B OTHOLLEHUM UCMNOSb30BaHUS
npaB Ha NPOMbILUMIEHHbIE 0Opa3Lbl AIEMEHTOB Ky30Ba aBTOMOOUIIA N3roTOBUTENSIMU
opurnHaneHoro o6opyaoBaHusa (MOO) Ha BTOPUYHOM PbIHKE.

15. Pasbupartenbctso no geny ANFAPE 6bino Bo3byxaeHo HaumoHanbHoW accounaumen
He3aBMCMMbIX Npou3BoanTenen 3anacHblx Yacten ang astomobunen (ANFAPE) npotns NOO
Volkswagen, Fiat and Ford. VcTey yTBepxaan, 4To OTBETUYUKM 3110ynoTpetnsinm CBOUM
rOCrNoACTBYOLWMM nonoxeHnem n npasamu VIC Ha pbiHKe 3anacHbIX YacTen Ans aBToMobunen,
MCNonb3ysi NpaBa Ha CBOM NPOMbILLIIEHHbIE 06pa3sLbl HAa BTOPUYHOM PbIHKE, U TEM CaMbiM
daKkTU4eCKn MOHOMONM3NPOBAanNu aToT pbiHOK. HekoTopklie MOO obpaTtunuck ¢ xanobon B ¢y,
Tpebys NpuHATL Mepbl No 3awmuTe nx npas IC n 3anpetutb He3aBMCMMbIM MPOU3BOANTENAM
npogaBaTb aBTOMOOUIbHbBIE 3an4acTy 6e3 Nony4yeHnst NMUEH3MN Ha COOTBETCTBYHOLLME
npombiwneHHble obpasubl. ANFAPE yTBepxaana, Yto 371 xanobbl 6binm nogaHsl ans toro,
4YTO6bl NOMELaTb HE3aBMCUMbIM NPOM3BOANTENSIM CBOBOAHO KOHKYPUPOBaTb HAa BTOPUYHOM
PbIHKE, N YTO AENCTBME NpaB Ha NPOMbILLSIEHHbIE 0Opa3Lbl pacnpOCTPaHAETCH TOMbKO Ha
NepPBUYHbIN PbIHOK.

16. CADE noctaHoBun, 4To 6pasunbckuii 3akoH 06 NC (3akoH 9.279/1996) He orpaHuymBaeT
AEVNCTBME NpaB Ha NPOMbILLSIEHHbIE 06pa3Lbl NEPBUYHBLIM PbIHKOM. Y4YMTbIBas, YTO
permctpaumm 6binm NonyyYeHbl 3aKOHHO U YTO CPeacTBa, UCMOMNb30BaBLUMECS NS 3alUMTbl NpaB
UNC, 6binn uenecoobpasHbimn, NpuHnmaemsle MOO mepbl HeNnb3s Oblo OTHECTU K KaTeropum
dUKTUBHBIX pasbupaTenscTs. Mo aTon npuynHe dakTta 3noynotpedbneHna npasamm NC
yCTaHOBIEHO He 6bIno 1 Aeno 660 3aKpbITO.

17. CADE B uenom oTMeTwWs, YTO camo no cebe CyLeCcTBOBaHNE NpaB Ha NPOMbILLIIEHHbIE
obpasubl B TOM BMAE, B KOTOPOM OHU 3aKpensieHbl B AeNCTBYHOLLEM 3aKOHO4ATENbCTBE, MOXET
MMeTb HeraTMBHbIE NOCNEACTBUA AN KOHKYPEHLMM HA BTOPMYHOM pbiHKe. OgHako CADE
npu3Harnm, YTo ero KOMMNeTeHUNsI pacnpoCTpPaHAETCs TONbKO Ha Te Aena, B KOTOPbIX Obin
BblSiBNEeH gakT 3rnoynoTpebnenns npasamu NC. B oTcyTcTBME Takoro 3noynotpebnexHus nioboe
HeraTMBHOE BO34ENCTBME HA KOHKYPEHLMIO, CTaBLlee CneacTBMEM NPUMEHEHNS 3aKOHa, MOXeET
ObITb NPUNMCAHO TONBKO CaMOMY 3aKOHy. B Takmx cnydasix BeJOMCTBO HE MMEET NOSTHOMOYMM
NPUHNMATL MEPbI, MOCKONbKY €ro peLleHnsi He MOryT UMEeTb NPENMYLLECTBEHHOW CUMbl Hag
AENCTBYOLWMM 3akoHogaTenbcTBoM B obnactm NC.

18. 3710 geno gemMoHcTpupyeT B3BelwweHHOCTb noaxoaa CADE K pelleHunto npobnem,
BO3HUKaoLWmx npun nepecedyeHnm cep IC n aHTMMOHONONBLHOrO 3akoHoA4aTeNbLCTBA.
MpyHMMasa BO BHUMaAHWE CrOXHOCTb 3TOM B3aMMOCBSA3M M OCO3HaBasi orpaHN4YeHHOCTb CBOEN
KoMneTeHuuu, BedoMcTBO Ha npumepe aerna ANFAPE npoaemMoHCTpupoBaro, YTO OHO He
cynTaeT aHTUMOHOMOMbHbIE HOPMbI BaxkHee npas MC 1 4To ero noaxoa 3aknoyaeTcs B
paccMOTpeHnn Bonpoca O 3aKOHHOCTY 3awwnTbl Nnpas VIC 1 noTeHuManbHbIX NOCNeACTBUIA Takon
3alnTbl AN4 pbIHKa.

MocTtaHoBneHue o koHueHTpauum 08700.001097/2017-49, npuHsto 7 despansa 2018 r.
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B. AENO ELI LILLY

19. B pgene Eli Lilly Bpasunbckas accounauus nponssoanTenen reHepuyecknx MeanLNHCKMX
npenapaToB nogana xanoby Ha komnanuio Eli Lilly and Company n ee 6pasunbckui dpunuan
Eli Lilly of Brazil, yrBepxxaasi, 4TO OTBETYMKM UCMOSb3YIOT MPaKTUKY (OUKTUBHBIX
pa3bupaTtensbCTB, HE3aKOHHO UCMONb3ys CBOW NaTEHTHbIE MpaBa Ha PbIHKE MEeAULIMHCKMX
npenapaTos. McTey yTBepxaan, 4To OTBETYMKM CO34at0T UCKYCCTBEHHbIE Hapbepbl AN
KOHKYpEeHLWW, NoaaBas UCKM NPOTUB roCyAapCTBEHHbIX yYpexaeHun, Takmx kak INPI, 4Tobbl
HEe3aKOHHO NOMNY4YMTb UCKINIOYUTENbHBIE MPaBa Ha MeAMUUHCKME npenapaTbl, NpegHa3HavYeHHble
ANs levYeHns paka.

20. CADE BbisiBun B gevictausix Eli Lilly npusnakm anoynotpebnexus npasamu VC. Mo
MHeHuto CADE, nogaHHble OTBETYMKAMM XKanobbl yAOBNETBOPSIOT BCEM TPEM YCINOBUAM,
Heo6XxoauMbIM Anst yCTaHOBNEeHus hakta PUKTUBHOrO pasbupartenscrea B COOTBETCTBUN C
ycTosiBLIencs cyaebHom npakTukoin: (1) HembicnMMble TpeboBaHus, (2) npeacTaBneHme
HegOCTOBEPHOM MHGopMaumn 1 (3) HeuenecoobpasHOCTb UCNONbL3yEMbIX cpeacTB. BegomcTBo
NOAYEPKHYNO BaXXHOCTb TLUATENbHOIO aHanusa B enax o (UKTUBHbLIX pa3bupartenscreax,
cBA3aHHbIX ¢ npaBamu NC, BBUOY BbICOKOW BEPOATHOCTW TOrO, YTO Takue [ierna oKaxyT BecbMa
HeraTVBHOE BMNUSIHNE HA KOHKYPEHLMIO.

21. CADE u3yymn CnoXxHyt B3aMOCBA3b MeXy aHTUMOHOMOSbHLIM 3aKOHO4AaTEeNLCTBOM U
3aKkoHoaaTenbcTBOM B obnactu MC, oTMeTuMB, YTO AaxKe Hannyue naTteHToB, 3aKOHHO
BblJaHHbIX YMNOSIHOMOYEHHbBIM rOCy4apCTBEHHBbIM OpraHoM, HE UCKOYaeT BEPOSATHOCTH
3noynotpebneHns aTnmmn npasammu VIC B ICNONHUTENBHOM NPON3BOACTBE.

22. B pene Eli Lilly naTeHTHasa 3asaBka oTBETYMKOB Obina oTknoHeHa INPI. B cBsa3n ¢ atnm

Eli Lilly nogana Heckonbko nckos npotue INPI, B pe3ynbTaTe 4ero paccCMoTpeHne NHCTUTYTOM
naTeHTHOW 3asBkK ObINo NprMocTaHoBMNEeHO. [oka Npouecc paccMoTpeHns Obin NPUOCTAHOBIEH,
Eli Lilly HanpaBuna 3anpoc 06 nameHeHUn obbekTa NaTeHTHOM perucTpaumm, B YaCTHOCTU O
BKITOYEHMM (hapMaLEeBTUYECKOro NpoayKTa B OMNOMHEHME K NepBOHaYanbHO NogaHHOM 3asBKe
0 perncTpaumm Npon3BoACTBEHHOrO npolecca. YuntbiBas, 4To no peweHunto cyaa INPI 6bin
OTCTpaHEH OT aHanusa 3Toro 3anpoca, Eli Lilly nogana otaenbHbIN UCK, OCHOBAHHbLIN Ha
BBOASLLEN B 3abnyxaeHne nHgopmauum, ¢ npocbbom npegocTaBuTb N UCKITYUTESNBbHbIE
npasa Ha npogaxy (UMNIM) atoro hapmaueBTU4ECKOro NpoAyKTa B COOTBETCTBUM C
CornalueHnem o TOpProBbIX acnekTax npae MHTENNeKTyanbHon cobcTBeHHocTH (CornalleHne
TPUNC). B pesynbtate cyaebHbin 3anpet no3sonun Eli Lilly gobutbca ceoen uenu: en 6binu
npepocTtasrneHsbl BpeMeHHble UTMT Ha BoceMb MecALueB.

23. CADE npwusHan oTBETYMKOB BMHOBHbIMU B nogade (OUKTUBHbBIX UCKOB HA OCHOBaHWN
cnegytowero: (i) nckm, noganHelie Eli Lilly, 66111 oveBnaHO HeuenecoobpasHbiMy B TOM
CMbICINe, YTO OHM BblfiM OCHOBaHbI HA HEAOCTOBEPHOW MHAPOPMALUKN 1 HE MOTMK BbITb
yOOBNEeTBOPEHbI B NpuHLUMNe, nockonbKy INPI He npoBoaun aHanva naTeHTocnocobHOCTH
(hapmaueBTMYECKOro NPOAYKTa, B OTHOLIEHMM KOTOPOro bbina nogaHa 3asiBka; (i) OTBETUMKM He
BKMIOYMNW B NpefcTaBneHHble cydam OOKYMEHTbI BCIO OTHOCALLYIOCH K Aeny MHopMaLuuto, B
YaCTHOCTU MHPOPMaLNIO O NPUOCTAHOBIIEHMM NPOLEecCa PAaCCMOTPEHUS NAaTEHTHOW 3asiBKN U
3anpoce 06 nsmeHeHun obbekTa naTeHToBaHus; U (i) cpeacTaa, KOTopble Oblnv NCNONBb30BaHbI
Aans 3awuTbl npaB NC, 6binn couTeHbl HellenecoobpasHbiMU, Tak Kak odHa U Ta e xanoba
Oblfla nogaHa B HECKOMbKO pasHbIX cy,c|,OB7. UTtobbl n3bexaTtb npakTM4eCcKnx nocrneacTesnm

! MoppobHee cm. Institute of Research on Applied Economics (IPEA) (2011), Study on the Anti-competitive

Enforcement of Intellectual Property Rights — Sham Litigation,
[UHcTuTyT neceneposaHuii npuknagHon skoHomuku (IPEA) (2011 r.), «MccnegoBaHve no aHTUKOHKYPEHTHOW 3aLumTe
npaB MHTeNneKTyanbHon cobCTBEHHOCTU: (PUKTUBHOE pa3bupaTenbCTBO»], MOXHO O3HAaKOMUTBLCS NO agpecy:

[Footnote continued on next page]
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OTKasa B Bblgaye nateHTta v nony4ntb UMM, oTBETYMKM Noganm HECKOMbKO CyaAeOHbIX UCKOB U
YCTaHOBUIIN HE3AKOHHYIO MOHOMOSMIO, YTO OKa3aro HeraTMBHOE BIUSIHNE HA KOHKYPEHLIMIO.

24. Q370 pelueHune, B oTnunumne ot pelleHuns no geny ANFAPE, aensetca npumepom criyyas,
korga CADE B gene, kacatowemcs 3noynotpebnerna npasamu VC, npumeHmn
aHTMMOHoOMOoMbHbIE Npasuna. fencteus oteeTunkos B aene Eli Lilly ogHo3HauyHO npeacTasnanu
cobon 3noynoTpebneHne npaBamu, a yCTaHOBIEHHAs! B pe3yfnbTaTe MOHOMOMMSA HaHecna
Ccepbe3HbIN yepd KOHKYPEHLMMN.

C. [EJIO BAYER-MONSANTO

25. [pwu paccmoTpeHun 3asBKkU Ha cnnaHne mexay komnaHuamm Bayer Aktiengesellschaft n
Monsanto Company CADE noTpe6oBanoch n3y4mTb BONpPOChI, CBA3aHHbIE ¢ NnpaBamu VC,
MOCKOSIbKY OHW Kacanucb Npoaaxu ToBapoOB M MaTepuanbHbiX akTMBOB. B fjaHHOM gene pedb
LA O PbIHKE CEMSIH U PbIHKE XMMUYECKUX NpenapaToB 418 3allnTbl CENTbCKOXO3ANCTBEHHbIX
pacTeHun.

26. Ha atux peiHkax CADE BbIIBU BEPTUKANbHYO MPOM3BOACTBEHHYIO LLIENOYKY, COCTOSILLYHO
N3 Tpex aTanoBs: paspaboTka BMOTEXHONOMNY; BbiIBEAEHNE COPTOB CEMSH N UX penpoayKuuns,
KOMMepyeckoe Npon3BoACTBO U Npodaxa CeMSsH.

27. CADE nog4vepkHyn BaxHocTb npaB NC Ha nepBOM aTane, NOCKOSbKy CBOMCTBA MOTYT
ObITb 3anaTeHToBaHbl. C nrpaeT BaXHyo porib Takke U Ha BTOPOM aTane, NOCKOSbKY
ceneKkunoHepbl BOCNPON3BOAAT MMEIOLLMECS copTa U BbIBOAAT HOBbIE, OPUEHTUPYACH Ha

~ 8
cBoUCTBa".

28. Cas3b Mexay aTumm atanamm obecneunBaeTcd 3a cyeT nuueHanpoBaHud npas NC. Kak
Bayer, Tak 1 Monsanto akTMBHO y4yacTBOBanu BO BCEX TpeX aTanax npon3BoACTBEHHON
LIeNOYKK, YTO NOCMNYXKUO NOBOAOM AN CEPbE3HbIX ONACEHMIN OTHOCUTENbBHO NOCNEACTBUIN ANS
KOHKYPEHLMN, B YaCTHOCTM OTHOCUTENBHO YCIOXHEHNSA NPENATCTBMI A8 BbIXOA4a Ha PbIHOK
HOBbIX Y4aCTHUKOB M KOHLEHTPaLMKM pbiHKa Bcneactene obbeanmHeHns npas NC, koTopbiMu
BnagetoT Bayer u Monsanto.

29. CADE opobpun cnusaHmue npu ycrnosun, 4To 6yayT NPUHATLI Mepbl NO NpeaynpexaeHuto
HeraTMBHOrO BIIUSIHMS HA KOHKYPEHLNIO, KOTOPOE MOXET OKa3daTb KoHLeHTpaums npas UC,
npyvHagnexawmux ctopoHam. B yacTHOCTM, KOMNaHUM JOMKHbI BGbinn B3ATb Ha ceba
06a3aTenbCTBO MO MLEH3NPOBAHUIO UCNONb3YEMbIX UMW CBOMNCTB U COPTOB pacTEHUA, YTOObI
npegoTBpaTUTb NOTEHUMANbHOE BO3AENCTBUE CMNSIHUS Ha KOHKYPEHLMIO, Bbl3BaBLUEE
obecnokoeHHocTb CADE.

30. TlonHomouma CADE npegnuceiBaTb 0b6a3aTensHoe nuueHsvposaHue npas UNC,
npegycMoTpeHHble ctatben 60, 82, V 3akoHa 12.529/2011, aensAtoTcs ewle 0gHMM CNocobom
peLLEeHNs1 BONPOCOB, BO3HMKAOLWMX Npy nepeceveHnmn cpep MC 1 aHTMMOHOMOMBLHOIO
3akoHopatenbcTBa. OCyLWecTBNSAA KOHTPONb 3a cnusiHuem komnaxuui, CADE moxeT
BMeELLIATbCH 3apaHee 1 NpeaoTBPaTUTb KOHLEHTPALUMIO SKOHOMMUYECKOTO BIUSHUS, BbI3BaHHYHO
KOHLUeHTpaumen npaB UC, a Takke noTeHUmanbHoe 3roynotpebneHne rocnoacTByOWMM
NMONOXEHMEM CO CTOPOHbLI Bnagensues npas MC.

[Footnote continued from previous page]

http://www.wipo.int/export/sites/www/meetings/en/2011/wipo_ip_ge_11/docs/study.pdf. UccnegoBaHue 6bino
npeactasneHo Ha cegbmont ceccum KK3IM B 2011 .
8 B Bpasunuu peructpauuns u oxpaHa COpToB pacTeHun perynupyetcst 3akoHoMm 9.456/1997.
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V. 3AKIIOYEHUE

31. Bsaumocssisb Mexgy aHTMMOHOMOMbHLIM perynupoBaHuem u npasamm NC crnoxHa, un
KOMMETEHTHbIM OpraHam NpeAcTouT pelmnTb ewe Hemano npobnem. 3To ocobeHHO
cnpaBeanuBo B 3NoXy HOBOM 3KOHOMMUKM, KOrda B KOHKYPEHUMU MeXay y4aCTHUKaMU pbiHKa
KrnoyeByto porb urpatT MHHoBaumm n UC. Mo mepe nosiBneHns HOBbIX KOHKYPEHTHbIX
cTpaTernn Yncrno pasbupatenbCcTB, CBA3aHHbLIX C HAPYLLEeHNEM NpaBun KOHKYPEHLUUN 1 npaBamm
NC, 6yaeTt pacTu.

32. CADE HenpemeHHO OydeT ¢ aTuM cTankmBaTtbCs. W ¢ KakabiM HOBbIM pa3bnpaTtenbCTBOM
OH OyaeT pasBmBaTh U COBEPLUEHCTBOBATL CBOW NOAXO K PELUEHMIO BOMPOCOB, BO3HUKAKOLMNX
npu nepeceveHnn cep aHTUMOHOMNOSBLHOMO perynuposanus u npas MC.

33. [paBonpumeHuTensHaga npaktuka nossonuna CADE cdhopmmnpoBaTbh paMOYHYH OCHOBY
AN peweHna ceasaHHbIX ¢ npaBsamu VIC BONPOCOB B KOHTEKCTE aHTMMOHOMOMNBHOIO
perynupoBaHus 1 BbipaboTaTb pyKOBOASALMNE NPUHLMMNbI B OTHOLLEHUW OrpaHNYeHHOro
NPUMEHEHNSA aHTMMOHOMOSBHOMO 3aKoHoAAaTeNbCTBA B pa3bupartenbcTBax, CBA3aHHbIX C
npasamu VIC. [lena, onnucaHHble B HACTOSALLLEM JOKYMEHTE, XapaKTepusyroT Noaxod, KoTopblii
CADE 6ygeTt npumeHsaTb 1 B ganbHenweM. NprHMMasi BO BHUMaHUE CBOU MOSTHOMOYNS,
00513aHHOCTN 1 OrpaHNYeHHOCTb KomneTeHuun, CADE npu3HaeT CroXHOCTb B3aMMOCBA3N
MeXay aHTMMOHOMOMBbHBLIM PerynupoBaHneM 1 3akoHogaTenscTBoM B ccoepe NC n ctpemntca
cnocobcTBOBaTH MHHOBALMSAM, KOHKYPEHLIMW, NOBLILLEHMIO 6r1arococTosHNs noTpedbuTtenen n
9KOHOMWYECKOMY Pa3BUTUIO.

[MpunoxeHne cnenyeT]
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NMEPEYEHb OEN, CBA3AHHbLIX C BONMPOCAMWU UHTENNEKTYANIbHON
COBCTBEHHOCTW, B MPABOBOM MPAKTUKE CADE

KOHTPOINb 3A KOHLEHTPALMEN

1.

2.

10.

11.

12.

13.

14.

15.

16.

Case n° 08700.007412/2017-41 — Singenta Crop Protection AG and Nidera BV

Case n®08012.011178/2005-71 — Axalto Holding N.V and Gemplus
International S.A.

Case n° 08700.001097/2017-49 — Bayer Aktiengesellschaft and Monsanto
Company

Case n°® 08012.004423/2009-18 — Sadia S.A. and Perdigédo S.A.

Case n° 08012.003997/2003.83 — Monsanto do Brasil Ltda., Fundacdo Mato
Grosso and Enisoja S.A.

Case n° 08012.003296/2007-78 — Monsanto do Brasil Ltda. and Brasmax
Genética Ltda

Case n° 08012.003302/2007-97 — Companhia de Bebidas das Américas (AmBev)
and José de Souza Cintra Cintra

Case n° 08012.010538/2009-41 — Becton, Dickinson and Company and 3M
Company

Case n° 08700.005937/2016-61 — The Dow Chemical Company and E.l Du Pont
de Nemours and Company

Case n°. 08012.001852/2001-86 — Dow Agrosciences LLC and Rohm and Haas
Company

Case n° 08700.004957/2013-72 — Monsanto do Brasil Ltda. and Bayer S.A.

Case n° 08012.008656/2006-47 — Monsanto do Brasil Ltda and Cooperativa
Central de Pesquisa Agricola

Case n°® 08012.000311/2007-26 — Syngenta Seeds Ltda. and Monsanto do Brasil
Ltda

Case n° 08012.00233/2007-60 — Datasul S.A., Meya Computer Services Brazil
Ltda. and Meya Argentina S.A.

Case n°-08700.002763/2014-13 — Dainippon Sumitomo Pharma Company Ltda,
Dalichi Sankyo Company Ltda. and Daiichi Sankyo Brasil Farmacéutica Ltda

Case n° 08700.006336/2013-23 — Monsanto do Brasil Ltda. and Empresa
Brasileira de Pesquisa Agropecuaria
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17. Case n°08012.002870/2012-38 — Syngenta Protecao de Cultivos Ltda. and
Monsanto do Brasil Ltda

18. Case n° 08012.014701/2007-83 — Datasul S.A and Bonagura Processamento de
Dados S.A.

19. Case n°08700.005547/2013-49 — Syngenta Crop Protection AG and E.| DuPont
de Nemours and Company

20. Case n°08012.008943/2008-19 — Global Cosmetics Brasil Ltd., NY Looks Ltd.,
Mr. Alexandre de Andrade Romeroad and Hypermarcas S.A.

21. Case n°08700.009543/2013-30 — Microsoft Corporation and Nokia Corporation

22. Case n°08700.008655/2014-54 — WF Leblon Participacdes Ltda. and Simarida
Comercial de Modas Ltda

23. Case n°08700.007955/2014-16 — Brasil Plural Gestao de recursos and Brasil
Plural Corretora de Cambio, Titulos e Valores Mobiliarios S.A.

KOHTPOJ1b 3A JEMCTBUAMW

1. Casen°®08012.011508/2007-91 — Associacao Brasileira das Industrias de
Medicamentos Genéricos (Pré-Genéricos) X Eli Lilly do Brasil e Eli Lilly and
Company — Sham Litigation and Forum Shopping

2. Case n°08012.006377/2010-25 — Associacao Brasileira das Industrias de
Medicamentos Genéricos (Pro-Genéricos) X Lundbeck Brasil Ltda e Lundbeck
A/S — Sham Litigation (under analysis)

3. Case n®08012.005335/2002-67 — Editora Nova Atenas Ltda e Ponto da Arte
Editora Ltda X Ediouro Publicacbes S.A. — Abuse of a Dominant Position and
Sham Litigation (under analysis)

4. Case n°®08012.002673/2007-51 — Associacdo Nacional dos Fabricantes de
Autopecas (ANFAPE) x Volkswagen do Brasil Industria de Veiculos Ltda., Fiat
Automoveis S.A. e Ford Motor Company Brasil Ltda. — Abuse of Industrial Design
Rights

5. Case n°08012.005009/2010-60 — Hbuster Sao Paulo Industria e Comércio Ltda. X
PST Eletrbnica S.A — Abuse of a Dominant Position (under analysis)

6. Case n®08012.007147/2009-40 — EMS and Germed Farmacéutica Ltda. X
Genzyme do Brasil Ltda. and Genzime Corporation. — Sham Litigation (under
analysis)

7. Case n®08012.000778/2011-52 — CADE X Box 3 Video e Publicidade Ltda. —

Sham Litigation and Abuse of a Dominant Position



10.

11.

12.

13.

14.
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Case n° 08012.001315/2007-21 — Gradiente Eletrénica S.A X Cemaz Industria
Eletronica da Amazonia S.A. — Abuse of Industrial Design Rights

Case n°® 08012.005181/2006-37 - Videolar S.A. X KONINKLJKE Philips
Eletronics N.V — Abuse of a Dominant Position

Case n° 08012.002034/2005-24 — CADE X Microsoft Informéatica LTDA. — Abuse
of a Dominant Position

Case n° 08012.004570/2000-50 — Sociedade Brasileira de Instrucéo (SBI) X
Microsoft Informatica Ltda

Case n° 08012.005727/2006-50 — Alcoa Aluminio S.A X Ministério Publico Federal
do Estado de Minas Gerais — Sham Litigation and Abuse of Economic Power

Case n°® 08012.001693/2001-91 — Associacéao Brasileira das Industrias de
Medicamentos Genéricos (Pro-Genéricos) X AstraZeneca AB e AstraZeneca do
Brasil Ltda. — Ring Fiercing and Sham Litigation

Case n° 08012.011615/2008-08 Cristalia Produtos Quimicos e Farmacéuticos
Ltda. X Abbvie Farmacéutica Ltdae Abbott Laboratories Inc. — Sham Litigation and
Abuse of Patent Rights (under analysis)



WIPO/ACE/13/5
cTp. 13

3AKOHOOATEJILCTBO MNEPY B OBJIACTU MI:ITEJ'IJ'IEKTYAJ'IbHOI?I
COBCTBEHHOCTN N HEAOBEPOCOBECTHOW KOHKYPEHLINA

LokymeHm rnodzomosurn 2-H Pat Ayaycmo MernoHu apcua, Oupekmop, YnpasneHue rno
omnuYumesbHbIM 3Hakam, HauuoHarnbHbIl UHCmumym o 3auume KOHKypeHUUU U OXpaHe
uHmennekmyarnbHol cobcmeeHHocmu (INDECOPI), fluma, lNepy

AHHOTALUA

B HacTosiwem foKkyMeHTe paccMaTpuBatoTCst NOSIHOMOYMA HaumoHanbLHOro MHCTUTYTa no
3almMTe KOHKYPEHUMUM 1 OXpaHe nHTennektyansHon cobcteeHHocTn (INDECOPI), kacatowmecs
PacCMOTPEHNS 1 yperynmpoBaHusi onpedeneHHbIX BUA0B Aer, CBA3aHHbIX C MPOMbILLSIEHHON
COBCTBEHHOCTbIO (TOBapHbLIMM 3HaKaMmn) 1 HegobpPOCOBECTHON KOHKypeHumen. B nopsake
unstoctpaumm oneita INDECOPI no paspelleHmio CnopoB, BO3HMKAKOLWLMX BCIiecTBue
HernpaBOMEPHOro UCNOMNb30BaHNS CUCTEMbI MHTENNEKTYarnbHON COBCTBEHHOCTH, C LieNbio He
NO3BONINTb KOHKYPEHTaM BbIATU HA PbIHOK UK HE AaTb UM yaepXaTbCa Ha HEM, NMPUBOANTCS
noapobHoe onncaHne KoHkpeTHoro gena — Lab. Nutrition Corp. S.A.C. vs. José Abraham
Villacorta Olano et al. NpaBoBasi cuctema lNepy npegycmaTpuBaeT MeXaHM3Mbl NS
yperynmpoBaHusi Taknx Aen n HasHa4deHns COOTBETCTBYIOLLMX HaKa3aHU B pamKax
3aKoHo4aTenbCcTBa 0 HeAOBPOCOBECTHOM KOHKYPEHLMN 1 TOBAPHbIX 3HaKax.
AOMWUHUCTPATUBHLIE MOSIHOMOYMS B 3TOK cpepe BoanoxeHbl Ha INDECOPI, B YacTHOCTU Ha
€ro onepaTUBHbIN OpraH 1 opraH No paspeLUueHnto cnopoB: KoMuccuto no KOHTPOIo 3a
HeJ0BpPOCOBECTHOM KOHKYpPEHUMEN N YNpaBneHue no oTnimyuTenbHbIM 3Hakam (YO3).

PaccmoTpeB BbileynomsaHyToe aeno, Kommccus no KOHTPOo 3a HegobpoCoOBECTHOM
KOHKYPEHLIMen NocTaHoBMNa, YTo pernctpaumns no Co6CTBEHHOMY YCMOTPEHMUIO OTANYMUTENBHbIX
3HaKOB, NOEHTUMPULMNPYIOLLMX TOBapPkIl, KOTOPbIE MPOM3BOAATCS 3a pybexxoMm, C Lenbio cTaTb
€[MHCTBEHHbIM AUCTPMOLIOTOPOM 3TUX TOBAPOB HA BHYTPEHHEM PbIHKE, ABISETCA aKTOM,
npoTMBOpeYaLLMM npuHumnnam gobpocosecTHoro BegeHns 6usHeca. Ha aTom ocHoBaHMK
Komunceuns HasHaumna wrpad n nepegana B INDECOPI matepuanel gena YO3, ¢ TeM 4Tobbl
OHO MPUVHASIO B paMKax CBOEN KOMMEeTEeHUUN Haanexaiime Mepbl B OTHOLLEHUN TOBaPHbIX
3HaKOB, CTaBLUMX NpeamMeToMm pas3bupaTtenbcrea.

YOS3, B cBOIO ovepenb, noctaHoBuno: (i) 4To Npu Nnogade 3asdBreHnin Ha perncTpauuo
3asgBUTENb AencTBoBan HefobpoCOBECTHO, CrieqoBaTeNbHO perncTpaumus psaga KOHKpeTHbIX
TOBapHbIX 3HAKOB ABMSETCA HEAENCTBUTENbHOW; U (ii) YTO KOHKPETHbIE AENCTBUSA HapyLLatoT
npasa NPOMbILLUNIEHHON COBCTBEHHOCTU 1 NOTOMY ABMASKOTCS HENPUEMEMbIMMU.

l. INDECOPI 3AHUMAETCA PACCMOTPEHUEM U YPEIYJINPOBAHWUEM [EJI,
CBA3AHHbIX C MPOMBILUNIEHHOU COBCTBEHHOCTbBIO U
HEQOBPOCOBECTHOU KOHKYPEHUUEU

1. HaunoHanbHbI MHCTUTYT NO 3alunTe KOHKYPEHUNN N OXpaHe NPOMbILLNEHHON
cobctBeHHocTU (INDECOPI) aBnseTcsa cneumannaMpoBaHHbIM TEXHUYECKUM BEOOMCTBOM,
MMELLMM CTaTyC IPUANYECKOro nuua B COOTBETCTBUU C BHYTPEHHUM NYOGMMYHBIM MPaBoOM U

MHeHus, BblpaxeHHble B HACTOSALWEM AOKYMEHTE, NPUHAAexaT aBTopy U MOryT He coBnagaTb C MHEHUSMM
CekpeTapuaTta nnm rocyaapcts — uneHos BOUC.
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obnagarowmmM PyHKUMOHANBbHOW, TEXHNUYECKOWN, 3KOHOMMUYECKON, BIOaXETHOM 1
aaMUHNCTPATUBHOWN aBTOHOMMUEN.

2. INDECOPI ocyLiecTBNseT CBOK AeATENbHOCTb B paMKax o6LeHauMoHanbHoro
aAMUHUCTPATMBHOIO MaHaarta, NpeaoCTaBIEHHOro eMy 3akOHOM 06 opraHmM3aunmn n PyHKLUUSX
INDECOPI, yTBep>xaeHHbIM B kadecTBe 3akoHoaaTernbHoro ykasa Ne 1033, n nonpaskow K
HeMyl. OTOT 3aKOH Takke HagenseT onepaTtMBHbIMK NofTHOMo4YMsiMu oprarbl INDECOPI no
paspeLLEeHnIO CNOPOB, a MUMEHHO KOMMCCHIO MO KOHTPOSO 32 He4OOPOCOBECTHON KOHKYPEHLMEN
n KoMmuccumio no otTnmunTenbHbIM 3HaKaMm.

3. B 3agaun INDECOPI BxoguT cogenctame pasBuTuMio pbiHKka U oxpaHa npas
notpebutenen. Kpome toro, oH cnocob6ctByeT oopMUpOBaHUIO B 3KOHOMMKE epy KynbTypbl
A06pOCOBECTHON N YECTHOWM KOHKYPEHLIMM MYyTEM OXpaHbl BCeX (hOpM MHTENNEKTyansHon
cobectBeHHOCTH (MIC), B YAaCTHOCTU OTNIMYUTESbHBIX 3HAKOB, aBTOPCKOrO NpaBa U NaTeHTOB.

4. OnepatueHble opraHbl INDECOPI 3aHMMaloTCs pacCMOTPEHMEM U yperynnpoBaHuem
BOMNPOCOB B CrieayoLwmx obnacTax:

BropokpaTuueckue 6apbepbl

KoHkypeHuus m OxpaHa npas
norpeburenei
Hepo6pocoBectHas
KOHKYpeHLusa U UHTennextyanbHas
pexsaMa CO6CTBEHHOCTb

AemnuHr, cybcuanm m

HeTapudHble TOproebie CB0o60aHas KOHKYpeHUus
orpaHuueHus

5. Komucensi no KOHTponio 3a He4oBpOCOBECTHOM KOHKYPEHLMEN ABMASIETCA OPraHoM,
OTBETCTBEHHbIM 3a ocyLlecTBreHne 3akoHoaaTenbHoro ykasa Ne 1044 (3akoHa o npeceyeHum
HeJ0BpPOCOBECTHOWM KOHKYPEHLMN), YCTaHaBNMBAIOLLLErO 3anpeT Ha akTbl He406POCOBECTHOM
KOHKYPEHLMW 1 HapyLleHWe npaBui KOMMEPYECKOM peknamsl 1 npegycmaTpuBaioLLero
COOTBETCTBYHOLLUNE MEPbI HaKa3aHus.

6. B aToii cBSI3M NATOE 3aKMYMTENbHOE AOMONHUTENBHOE NOSIOXKEHME YKa3a COOoEpPKUT
OroBOpPKY, COrMacHO KOTOPOW pacCMOTPEHME aKTOB HEOOPOCOBECTHOWN KOHKYPEHLIMH,
CBSAI3aHHbIX CO CMELLEHNEeM W HEeHaAexalm UCrnonb3oBaHMEM penyTaummn Apyroro nuua B
KOHTEKCTe nornyyeHus npas MIC, ocyLlecTBMNAeTCa B paMKax COOTBETCTBYIOLLLEN KOMMNETEHLUN B

HocTyneH Ha nopTtane WIPOLex no agpecy: http://www.wipo.int/wipolex/ru/details.jsp?id=6507.
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obnactn UC, npn ycnosum 4To anoba 6bina nogaHa npasoobnagatenem unm nnuom,
[OIDKHBIM 06pa30M Ha TO YNOMHOMOYEHHBIM?.

7.  YnpaeneHwue no otnnumtenbHbIM 3Hakam (YOS3) siBnsieTcst opraHoM, KOTOPOMY NMOpPYyYeHO
obecneunBaTb paboTy CUCTEMbI NPaB Ha TOBapPHbIE 3HAKWM TOBAPOB U YCNyr, TOProBble
HaVMMEHOBaHWS, peKnamHble JTO3YHMN U HAMMEHOBAHWSI MECT NPOUCXOXKAEHUS.

8.  Bxogsiwas B ero coctaB Komuccus no oTnnunTenbHbIM 3HakaM, BbICTynasi B kKa4ecTBe
aaMWHUCTPATUBHOIO OpraHa NnepBoW MHCTaHLMKM, B YMCIE NPOYero 3aHMMaeTcs
pacCMOTPEHNEM W YperyrnMpoBaHMEM CrOPOB, CBA3AHHbLIX C MpaBamMy Ha OTNMYUTENbHbIE
3HaKkW, B YaCTHOCTU C NpoLeaypamMu Bo3paxeHusi, TpeboBaHusiMM 06 aHHYNMpPOBaHWM
perncTpaumm unv npusHaHUn ee HeJeNCTBUTENBHOW, a Takke NPUTA3aHNAMW Ha BnageHne
npaBamu. Kpome Toro, B ee NofIHOMOYUSI BXOAUT NpoBeAeHVe pa3bnpaTenscTB B CBSA3U C
HapyLUEeHMsSIMM NpaB NPOMbILLIEHHON COBGCTBEHHOCTM U HeJOOPOCOBECTHOM KOHKYpPEHLMEN B
crnyyasx, UMelLmnX OTHOLLEHME K OTMYMTENbHbLIM 3HaKaM.

9. Y30 pykoBoacTteyeTcsa PewweHnem Anackoro coobuiectsa Ne 486 «O6 yctaHOBNEHMM
o6Lero pexxMMma B OTHOLLEHWUM NPOMbILLITEHHOWN COBCTBEHHOCTU»®, PeleHnem AHACKOMO
coobuiectsa Ne 689 (BHOCUT nameHeHusi B PeweHne Ne 486)4, a Tarke 3akoHoaaTesNbHbIM
ykasom Ne 1075° u NPUMEHNUMbIMU NornpaBkamMn K HEMY N ero NonoXXeHUsaMU.

10. CnepyeT OTMETUTb, YTO B COOTBETCTBUM C 3akoHoAaTeNbHbIM yka3om Ne 1044 (3akoH o
npecevyeHnn HegobpPOCOBECTHOM KOHKYpeHUMN) B cTaTbe 98 3akoHogaTenbHoro ykasa Ne 1075
npeaycMaTpuBaeTCst, YTO anobbl B OTHOLLIEHUN aKTOB HEA0OPOCOBECTHOM KOHKYPEHLINN,
CBSI3aHHbIX CO CMELLEHNEM UNN HEHaANEXAaLMM UCNONb30BaHNEM penyTaLumm ApYyroro nuua m
KaCaroLLMXCsl KaKUX-NTMOO 3NIEMEHTOB 3aperMcTpUpPOBaHHON NPOMBbILLIIEHHOW COBCTBEHHOCTH
NN N3BECTHbIX OTINYUTENBbHbLIX 3HAKOB UM TOProBbiX HAMMEHOBAHMWI — Kak
3aperncTpmpoBaHHbIX, Tak U HE3aPErMCTPMPOBAHHBIX — OTHOCSTCS K UCKIMIOYNTENBHOM
KOMMNETEHUUN HALUMOHANBbHOIO OpraHa, ynosIHOMOYEHHOrO Npu HeoBXOANMMOCTHM peLlaTb
BOMPOCHI MPOMbILLIIEHHON COOCTBEHHOCTU, NPU YCNOBUK, YTO 3TM anobbl Obinv NogaHbl
BnagenbLamMmu npas, CTaBLUMX NPpegMeToM criopa.

11. T[lpm BbinonHeHun ceoux dyHkUMN INDECOPI MOXET BbIHOCUTL pEKOMEeHZaumMmn odero
Xapaktepa, OCyLeCTBAATb HAA430pP M KOHTPOIb 32 9KOHOMUYECKON AeATENbHOCTLIO, HAa3HavaTb
wrpadbl, NnpeanucbiBaTb NpeaynpeauTenbHblie Mepbl, Mepbl NO UCMIPaBIIEHUIO NONOXEHUS U
WHble Mepbl, paspeLuaTtb Cropbl U BbINOMHATb NHblE NPeAyCMOTPEHHbIE 3aKOHOM NOSTHOMOYMS.

2 MAToe 3aKkmnoUnTENbHOE OOMOMHATENBHOE MOSIOKEeHMe 3akoHa rnacuT (3akoHoaaTernbHblin akT Ne 1044):

«AKTbl HeJOOPOCOBECTHOWM KOHKYPEHLUN, CBA3AHHbIE C MOCNEACTBUSIMU AN NPaB UHTENNEKTYyanbHON
COBCTBEHHOCTU. AOMUHUCTPATUBHbIE MOJTHOMOYMS MO NMPUMEHEHMIO HACTOsILEro 3aKkoHa B YacTu, KacaroLencst
onpeneneHust akTos HeOHBPOCOBECTHON KOHKYPEHLNK, KOTOPbIE MPUHUMAIOT (DOPMY CMELLEHNS UK
HeHaZnexallero MCnonb3oBaHUs penyTaumy Apyroro nuua u cBsidaHbl C NOCrneacTBUSMM AN Npas
WHTENNEKTyanbHON COOCTBEHHOCTH, U Ha3Ha4YeHNs1 HakasaHWsl 3a TakvMe akTbl, BO3MaraTCs Ha COOTBETCTBYIOLLYIO
KOMMCCMIO MO MHTEMNMEeKTyanbHoW cO6CTBEHHOCTM B COOTBETCTBMU 3aKOHOAATENBCTBOM B 3TOM 0bnactu 1 npu
YCIroBuK, 4TO xanoby nogaeT npaBoobnagaTtens unu nboe nmuo, JOMKHEIM 06pa3oM Ha TO YMONTHOMOYEHHoe». C
3aKOHOM MOXXHO 03HakOMUTbCS Ha nopTane WIPOLex no agpecy: http://www.wipo.int/wipolex/ru/details.jsp?id=6612.
HocTyneH Ha nopTane WIPOLex no agpecy: http://www.wipo.int/wipolex/ru/details.jsp?id=9451.

HocTyneH Ha nopTane WIPOLex no agpecy: http://www.wipo.int/wipolex/ru/details.jsp?id=9458.
MocTtaHoBneHne «O6 yTBEpXAEHUM JoONONHUTENBHBLIX NONoXeHu k Pewwenunto Komncenn AHackoro
coobuecTtBa Ne 486 «O6 o6LLeM NpaBOBOM peXXMMe OXpaHbl MPOMbILLIIEHHOW COGCTBEHHOCTMY AOCTYMHO MO aapecy:
http://www.wipo.int/wipolex/ru/details.jsp?id=6541.
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Il.  HEMPABOMEPHOE Or'PAHU4EHWE KOHKYPEHLIMX NOCPEACTBOM CUCTEMBbI
NMPOMbILWIEHHON COBCTBEHHOCTU U NMPABOBbLIX CPEACTB OXPAHbI -
AHAJIN3 KOHKPETHOI'O AENA

12. Hwxe npmuBoanTtcs onncaHue gena Ne 138-2008/CCD 06 akTe HeqoOpOCOBECTHOMN
KOHKypeHUun, npeactaBnstowemMm coborn HapyLleHne obLero nonoxeHns (McTew,: KOMnaHus
Lab. Nutrition Corp. S.A.C.; otBeTumk: Xoce Abpaam Bunbskopta OnaHo v gp.).

A. OBCTOATENBLCTBA OENA

13. B 2000-x rr. B [Nepy npogaBanucb BUTaMUHbI 1 N1LLEBbIE 0OaBKN No4 TOBAaPHbLIMMA
3HaKkamu, NpMHaanexawmnmMmm aMmepukaHCKMM KOMMNaHusM, He UMeBLUMM B [lepy TOproebix
npeacTaBuTENEN NN KCKMIO3MBHbBIX ANCTPNOLIOTOPOB. B Nepy aTn ToBapHbIe 3HaKK
3aperncTpmpoBaHbl He Gbinu.

14. Takum nonoxeHnem Aen BOCMonb30Barncs r-H BunbsikopTta, NpyMeHVBLINIA
KOMMEPYECKYI0 CTpaTeruio, HanpasreHHy Ha co3aaHue 6apbepoB, NPEnATCTBYIOLNX BbIXOOy
KOHKYPEHTOB Ha PbIHOK BUTAMWHOB 1 NULLEBLIX f0OABOK, U UX BbITECHEHWE C 3TOro pbiHKa. Ero
cTpatervs npegnonarana: (i) MHOrokpaTHYo nogady 3asiBOK Ha perMcTpaumio 3BECTHbIX
TOBapHbIX 3HAKOB, NCMOSb30BaBLUNXCS 3a pybexom, 6e3 paspelueHus ux Bnagensues; u (i) no
Nony4yeHnn perncTpaumm, MHULMMpoBaHne pasbrnpaTenbCTB NPOTUB BCEX NOCTABLLMKOB,
MMMNOPTUPOBAaBLUMX M NPOAaBaBLUNX TOBaPbI Nog 3TUMMU TOBAPHLIMU 3HAKaMMU.
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ToBapHble 3HaKK, KOTOpble 3apernctpupoBan r-H Xoce Abpaam BunoskopTta OnaHpo
Marcas inscritas por el sefior José Abraham Villacorta Olano

CepnTtudumkar Hassanue
P0O0112148 Amino Tech
P0O0107184 Arginine Ornitine
P0O0107182 Carnitech
P0O0107108 Cell Mass*
P0O0111415 Creatine
P0O0107296 Dyma Lean
P0O0107183 Egg Pro Ultra
P0O0109181 Endorush
P0O0107180 Hard Fast
P0O0107181 Hydrobum
P00108565 ISO 100
P0O0107109 Lean Dessert Protein
P0O0106650 Massive Whey Gainer
P00107326 Mega Milk
P0O0108837 Myo Pro Whey
P0O0128977 No-Xplode*
P0O0108772 Phosphagen
P0O0107178 Power Tech
P0O0117780 Redline
P0O0106638 Ripped Fast*
PO0107179 Serious Mass*
P0O0106651 Uttra Whey Pro
P00116388 Uni Liver
P0O0107188 X Pand
P0O0151075 Mega Mass
P00109180 Excite
P00121938 MRP - 52
P0O0114962 Thermodynam
P0O0107092 Tone'n Tighten

- Carbo Plus**

NcTouHuk: MoctaHoBneHme Ne 183-2010/CCD-INDECOPII

15. Korga Ha r-Ha Bunbsakopty 6biria nogaHa xanoba, OH B Ka4eCTBe rnaBHOro aprymeHTa B
CBOIO 3aLLMTy NpuBEn A0BOA O TOM, YTO perncTpaums ToBapHbIX 3HAKOB NpeacTasnsaeT cobown
3aKOHHOE OCYLLeCTBINEHME ero npaea, NOCKOSbKY NpaBo B 06nacTy ToBapHbIX 3HAKOB
NOAYMHAETCS NPUHLMNY TEPPUTOPUAITbHOCTH.

B. AHAJIN3 OOKASATEJLCTB

16. B xoge pasbupartenbctsa 6bino BbISIBEHO, YTO, Nepes TeM Kak 3aperncTpmpoBaTtb
AaHHble TOBapHbIe 3HaKK, r-H BunbsikopTa noaaepxmean KOMMepYeckme CBA3M C
Gasupytowlenca B CoeanHeHHbix LUTatax AMepukn komnaHmen Dymatize. Ha aTom ocHoOBaHuM
ObIN0 caenaHo 3akmnyeHne, YTo r-Hy BunbskopTte Gb110 N3BECTHO O TOM, YTO HEKOTOPbIE
TOBapHbIE 3HaKK, 3apercTpupoBaHHble B [Nepy No ero 3anpocy, UCMNonb30Banvcb U ABASNUCH
obbekToM oxpaHbl B CoegmHeHHbIx LTaTtax Amepukn. B despane 2005 r. komnaHusa Dymatize
1 r-H Bunbsikopta nognucanu NUMUEH3MOHHbIM 40roBop 06 MCMONb30BaHUN TOBAPHOro 3HaKa
KOMMaHUK, KOTOPbIV CTan pakTMYeCKNM OoKa3aTeNbCTBOM CyLLIECTBOBAHMA MEXAY HAMU
TOProBblX OTHOLLEHUI, NpegycMaTpMBaBLLMX NOCTABKM KOMMAHWEN ee NPOAYKLMM

r-Hy BunbsikopTe, HO He noapasyMeBaBLUMX ee pa3peLLeHns Ha perncTpaumio ToBapHbIX 3HaKOB
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aTon npogykumn. Kpome Toro, yuntbiBasi, YTo r-H BunbakopTa 3aHMMancst UMNopTom,
MapKeTUHIOM M pacnpoCTpaHeHNEM BUTAaMMHOB M NULLEBBLIX J006aBok ¢ 1991 r., OH 3Han unm ¢
BonbLuon Jonen BepoATHOCTU A0MMKEH Obin 3HaTb, YTO 3apErMcTpMpoOBaHHbLIE UM TOBapHbIE
3HaKW Ncnonb3oBanuck 3a pybexom. bonee Toro, 66N caenaH BbIBOA, YTO
3aperncTpMpoBaHHble TOBapHbIE 3HAKN ObIN BbIMbBILLNIEHHBIMW U HUKOTAA HE UCMONb30Banmch
r-HoM BunbakopTon, KOTOPbIN 3aperncTpmpoBan Ux C Lenbio CNekynsumMm n co3gaHus
NpenaTCTBMI; BCE 3TO NIErno B OCHOBY BbiBOAA O 3M10ynoTpebreHnn 3akoHOM.

C. PEWEHME NO AENY

17. Komuccums No KOHTPOIO 3a He4o0OPOCOBECTHOWN KOHKYPEHLMEeN NoCTaHoBUMa, YTO
perncrpaumsi o CO6CTBEHHOMY YCMOTPEHMUIO OTNINYUTENBbHBLIX 3HAKOB, MOEHTUMULIMPYIOLLNX
TOBapbl, KOTOPbIE NPOM3BOASTCS 3a PYOEKOM, C LieNblo CTaTb UX €ANHCTBEHHbLIM
AVNCTPUGBLIOTOPOM Ha HaLMOHANbHOM PbIHKE U YCTPaHWUTb KOHKYPEHLIMIO, SIBIIIETCS aKTOM,
NpoTMBOPEYaLLUM NpUHLUMNaM 406pOCOBECTHOrO BeaeHus busHeca.

18. Komuccus no KOHTponto 3a HegobpocoBecTHOM KOHKypeHumen (MoctaHoBneHne Ne 183-
2010/CCD-INDECOPI) otmeTuna, 4To HOpMbI B 0611acTv HegobpPOCOBECTHOM KOHKYPEHLUN
ABIIAIOTCS «PEe3EepPBHbIM NPABOBLIM MHCTUTYTOM», C MOMOLLbIO KOTOPOro B pa3bupartenbCeTBe,
CBS3aHHOM C NpaBamMu NPOMbILLUSIEHHON COBCTBEHHOCTHU, NULO, YbM NpaBa He 6binu
3aperncTpmpoBaHbl, MOXeT 06paTuUTbLCs C xanobon Ha HegobpPOCOBECTHYHO KOHKYPEHLMIO CO
CTOPOHbI KOHKYPEHTa, Aaxe eCriv TOT NoSb3yeTcs STUMU OTIIMYUTENbHBbIMY 3HaKamu
HenpaBOMepPHO.

19. Komucecust MoXeT ycTaHaBnmBaTb pakTbl HEA0GPOCOBECTHON KOHKYPEHLINM,
BO3HMKaIOLLEeN BCNEACTBME HENMPABOMEPHOIO NCMOSb30BaHUSI CUCTEMbI MPOMbILLNIEHHON
COBCTBEHHOCTM, — KaK 3TO ObINo B Criy4ae, pacCMOTPEHHOM BbiLLE.

20. Komwucecusa oTMeTuna, Y4To Npu NPOBEAEHNM aHann3a pernctpaumm ToBapHoro 3Haka 6e3
yyeTa 06LLEero KOHTEKCTa opraH Nno ToBapHbIM 3Hakam He Mor Obl 3HaTb, YTO AEeNCTBUS BO BCel
MX COBOKYMHOCTM MOTYT NpeacTaBnaTb OO0 akT HeA0GPOCOBECTHON KOHKYPEHLIMMN.

21. CornacHo crnoxusLueincs npeLeaeHTHon npakTuke Komuceuu, 3noynotpebneHnem npasa
CUYMTAETCH ero UCMOoNb30BaHNE B UHbIX LIENSAX, KPOME 9KOHOMUYECKMX U COLManbHbIX, A
KOTOPbIX OHO NpeAHa3Ha4vyeHo, B yLiepb 3aKOHHbIM NpaBaM U MHTepecam TpeTer CTOPOHbI. B
cryyYae TOBapHbIX 3HAKOB OCHOBHas! LieNlb NpeAoCTaBeHnsl NpaBa Ha TOBapPHbIN 3HAK COCTOUT B
TOM, 4TOObI 06ecneyYnTb BO3MOXHOCTb AEHTU(MKALUM TOBAPOB M YCIYT Ha PbIHKE.

D. NPEUEAEHTHAA NMPAKTUKA B OBJIACTV TOBAPHbLIX 3HAKOB

22. 70 KacaeTcs HEAENCTBUTENBHOCTU PErmMCTpaL i, paCCMOTPEHHbLIX OPraHoM Mo
TOBapHbLIM 3HaKkaMm B xode pasbupaTenbcTsa no geny o HegobpOCOBECTHOM KOHKYPEHLMA, TO
Komwuceuns no otnuumTenbHbIM 3Hakam 1 MNanata uHTennekTyanbHON CO6CTBEHHOCTH
(anennauMoHHbIM agMUHUCTPATUBHbLIN OpraH, 3aHMMalLWUncs paspeLleHemM Crnopos)
NOCTaHOBWUNW NPU3HaTb HEAENCTBUTENbHOW perMcTpaumnio Takmx ToBapHbIX 3HakoB, kak RIPPED
FAST (oocbe Ne 254374-2005), CELL MASS (gocbe Ne 254375-2005), SERIOUS MASS
(mocbe Ne 355657-2008) 1 NO-EXPLODE (gocbe Ne 350220-2008).

23. HauuoHanbHbIN KOMMNETEHTHbIVA OpraH Nno TOBapHbIM 3HaKaM, PYKOBOACTBYSICb
YCTaHOBMNEHHbIMW CPaBHUTENBHO-MPABOBLIMU KPUTEPUSIMI, 3asIBUIT, YTO UCMONb30BaHME NULOM
CUCTEMbI perncTpaummn Ans nonyvyeHms oopMasnbHOro npaea Ha ToOBapHbI 3HaK B LIeNsX
HaMepeHHOro NPUYMHEHUsI Bpeda KOHKYPEeHTY npeacTaBnsieT cobov He4obpOoCOBECTHbIN aKT.
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1. BblBOAbI

24. WHorga cuctemy npoMbILLIIEHHOM COBCTBEHHOCTU MCMOMb3YOT HEHaANEXaLwmm obpa3om
C Uesnbio He NO3BOMNNTb KOHKYpPEeHTaM BbINTU Ha PbIHOK UMW yaepXaTbCs Ha HeM. B aTux
Crny4asix 3KOHOMUYECKMI CYyOBEKT NCNONb3YET Takne KOMMepYeckMe cTpaTernm, Kotopble
cosgatoT 6apbepbl 4N BbIX0A4a KOHKYPEHTOB Ha PbIHOK Y BCAYECKM CMOCOBCTBYIOT UX
BbITECHEHWIO C 3TOrO pblHKa. CyOBHEKT MHOMOKpaTHO NOAAET 3as8BKN Ha perncTpaumio
N3BECTHbIX TOBAPHbIX 3HAKOB, MCMOSb3yeMbIX 3a pybexom, 6e3 paspelueHnsa nx Bnagensua; u
KaK TONbKO CyObeKT nosnyyaeT permctpauunio, OH MHUUUUpyeT pasbupaTenscTBa NpoTMB BCEX
MOCTaBLUMKOB, UMMOPTUPYHOLLMX U NPOAAOLWUX NPOAYKUMIO NO4 3TUMKN TOBAPHBIMU 3HAKaMW.

25.  AgmuHucTpaTuBHas cuctema Mepy 6opeTcs ¢ Takon NPaKTUKOM C MOMOLLbIO MEXaHNU3MOB
McnpaBneHUs NonoXeHusi, npedycmaTpuBatoLLmMX, B YaCTHOCTU, BO3MOXHOCTb pacCMOTPEHMS!
*anob B cBSA3M C NpeanonaraeMbiMy akTaMy He4OOPOCOBECTHON KOHKYPEHLIMM, OTKa3a B
npuemMe 3asiBOK O perncTpauum, Kotopble Gbinv noaaHbl HeA0GPOCOBECTHO UM MOTYT NPUBECTU
K HeL0OPOCOBECTHON KOHKYPEHLIMM, a Takke NPU3HaHNA perncTpaumm HeelcTBUTENbHON Ha
OCHOBaHUM BblBOAA O HEA06POCOBECTHOCTW.

26. PaccmoTpeHueM n paspeleHmeM cnopos, cBsdaHHbIX ¢ IC 1 HegobpocoBeCcTHOM
KOHKypeHLUMnen, 3aHnMaeTcs BeAoMCTBO TexHnveckoro npodounsa INDECOPI.

[KoHew aokymeHTa]



