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AHHOTALUA

B HacTosweM goknage npencrasnieH KpaTkuin 063op metoaoB 60pb0Obl ¢ HapyLLIeHUsaMN NpaB
Ha TOBapHblE 3HaKN B MHTEPHETE, NpuyemM ocoboe BHMUMaHWE yaeneHo BO3MOXHbIM MepaM B
OTHOLLEHUN NPOAAXKM KOHTPadaKTHbIX TOBApOB Yepes3 MHTepHET. B Hem obcyxaatoTcs
BO3MOXHblE rpaKgaHCKO-NpaBoOBLIE, YTONOBHO-NPAaBOBLIE U a4MUHNCTPATUBHO-NPABOBbLIE
cpeacTBa 3aWmThl, NOAYEPKNBAIOTCA MX HEAQOCTATKN B KOHTEKCTE CETEBOW cpeabl U
npeanarakTcsa pasfnnyHble BapuaHTbl NPMBEYEHNS K OTBETCTBEHHOCTM NOCPEAHNKOB, a Takke
A06pPOBONbHBIE MEPbI N CBA3aHHAs C 3TMM HEOOXOAMMOCTbL pa3paboTkn n BHEAPEHUS
€anHoobpasHbIX PyKOBOAALLMX NPUHLMMNOB.

HacTtoswmin aHanms npoBeaeH npu oMHaHCOBOW noaaepkke Kopenckoro BeOMCTBa MHTENNEKTYannbHOM
coberBeHHocTM (KBUC). TMonHbIM TEKCT MccneaoBaHust, 03arnaBneHHoro « AHanmM3 MetoaoB 60pbbbl ¢
HapyLUEeHNSIMU MpaB Ha TOBApHbIE 3HAKN B UHTEPHETE» (HA aHIMMINCKOM A3bIke) MOMELLEH NO agpecy
http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=381836.

" B HacTosiLem AoKyMeHTe N3NoXeHO MHEHUE aBTopa, KOTOPOe MOXET He coBnaaaTb C MHEHUAMM
CekpeTapuaTta unm rocygapcts-yneHoB BOUC. AsTop xoTen 6kl Bbipa3uTtb 6rnarogapHocTe MeTke MNMoToYHUK,
KaHauMaaTy B AokTopa ounocodckux Hayk u3 JIoHOOHCKOro yHuBepcuteTa koponesbl Mapun 1 nektopy,
npurnaweHHoMy Koponesckum konnemxem JIoHOOHa, 3a ee Ype3BblHaiHO BaXkHbIN BKNag B paboTy Hag 3TuM
AOKMazoM.
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L. BBEAEHUE

1.  Ha cerogHsilwHWiA aeHb 13 BCeX BUOOB TOProBnv KOHTpadakTHbIMK ToBapamun Hanbonee
ObICTPLIMK TEMNAMKU pacTeT TOProens Yepe3 nHTepHeT. CTpagdaloT He TONbKO BeayLume
MUpOBble GpeHabl, HO U Manble n cpeaHue npeanpusaTusa (MCI1) Bo Bcex cekTopax 3KOHOMUKM
BO MHOMMX CTpaHax mupa.

2. MpakTnyecku B Kaxkgom rocygapcree-uneHe BOVIC cylwecTByIOT rpaXaaHCcKo-npaBoBble
cpeqacTBa 3alWmThl BNagenbLes TOProBbix 3Hakos'. B GONbLUMHCTBE C criyyaes aTu cpeacTea
0OKa3sblBaOTCH HeJOCTaTOYHO 3PPEKTUBHBIMM NO criegyowmmM npudmHam: (1) nMYHOCTb
HapyLIMTENs YacTo HEM3BECTHA BNagenbLy TOBapHOro 3Haka; (2) ata npobrnema aHOHMMHOCTH
ycyrybnsietcs T.H. hbeHOMeHOM «ybel KpoTay — CUTyaumsiMun, Korga HapyLimMTernb YCTaHOBMEH
N ero Be6-canT 3aKpbIT, HO MOYTM MIHOBEHHO NOSABMSETCA HOBas CTpaHuLa ¢ 00bABNEHMEM O
npogaxe, Ho yxe ¢ gpyrmm URL; (3) npocTto 13-3a o6bema 1 CKOpOCTU OHMaNH-Npoaax
KOHTpadhakTHbIX TOBApOB AENCTBOBATb NPUXOAUTCA OYEeHb ObICTPO: MHCpOpMaLUmMs O Npoaaxe
pa3mellaeTcsa Ha Beb-cariTe BCEro Ha HECKOMNbKO AHEN, a TO U YyacoB; 3aTa npobnema tempus
fugit cyLlecTBEHHO 3aTpygHAET CBOEBPEMEHHOE OOHApPYXXEHNE N OTCNEXNBAHME pa3MeLLLaeMbIX
B MHTEPHETE 0OBbABNEHUI O Npoaaxe KOHTpadakTHbIX TOBApOB; (4) rpakaaHCKo-npaBoBble
CpeACTBa 3alUMTbl OMOMHSTCA YrofIOBHO-NPABOBLIMU M agMUHUCTPATUBHO-MPABOBbLIMU
cpeacTBaMu, O4HaKO ANng TOro YTobbl BNacT Npubernun K ux NpuMeHeHuto, Korim4ecTBo
HapyLLeHUn aBTOPCKNX NpaB 1 06beM Npogaxun KOHTpadakTHbIX TOBApOB OOIMKHbI ObITb
AOBOJSbHO 3Ha4MTENbHbIMK; (5) HE Bceraa 04eBMAHO, Kakne MUHUMAaIbHbIE KOHTaKTbl UK
CBA3N HEOOX0AMMO OTCNeanTb, YTOObLI ONPeaennTb PUCONKLMIO HA TEPPUTOPUN CTPaHbI, B
KOTOPOW COBEPLLEHO HapylweHue; (6) HapylwmTenu, kak npaBunno, UCnonb3ytoT 6onee ogHoro
BeO-calTa B pa3HbIX CTpaHax, YTo NOAHMMAaET BONPOCHI NpMBEAEHNSI B UCNONHEHME cyaebHbIX
pELLUEeHN, MPUHUMAEMbIX CYAaMMN MHOCTPaHHbIX topucankumii; (7) B HacTosiLLee BpeMs He
CyLLIeCTBYET MEXAYHAPOAHOro MexaHn3ama gobpoBonbHOro apbuTpaxHoro pasbuparenscrea
no Aenam o KOHTpadakumMm B UHTEPHETE.

3. B HacTosilee BpeMsi eAMHCTBEHHBIMM BapyaHTaMun — B TEX rOCy4apCTBax-yreHax, rae
OHM BOODLLE CyLLECTBYIOT, — SBNSATCA 4OOPOBONbHbIE MEpbl U HEKOTopble hopMbl NePBUYHOM
OTBETCTBEHHOCTW, OTBETCTBEHHOCTU COY4aCTHMKa UM NocpeaHmKka NPUMEHUTENBHO K
MHTepHeT-NpoBaraepam. dDPEKTUBHBIMY NPUHMMAEMbIE MepPbl MOTYT CTaTb TOMbKO TOrAa,
koraa 6yayT paspaboTaHbl M YCTAHOBMEHbI Haanexalume TeXHUYeCcKne u topuamndeckme
cTaHgapTbl. B HacToslem aoknaae 3T BONPOChl paccMaTpUBaoTC B MEXAYHAPOOAHOM
KOHTEKCTE.

Il. MPAXXOAHCKO-NMPABOBbIE CPEACTBA 3AWUTbI OT HAPYLLEHUA B
MHTEPHETE

4.  [paxpaHcKo-npaBOBbIMW CpeaCcTBaAMM 3aUTbI, KOTOPbIE BNadenbLlbl TOBAapHbIX 3HAKOB
MOTyT NPUMEHSATL B OTHOLWEHUN HapywunTenen npas NC, aenatoTca 3anpeTutenbHble cyaebHble
pelleHuns, Bo3MmeLleHue yulepba 1 noctaHoBNeHUs cyaa 06 YHUHTOXEHUN TOBapOB.,
Hapywatowux npasa C. Bonpoc B TOM, NpegyCMOTPEHbI NN Takne Mepbl 3aKoHO4aTeNbCTBOM
TOW UIN UHOW CTPaHbl, a Takke B TOM, HACKOSbKO OHU 3(PEKTMBHBI, y4UTbIBAA XapakTep

! CornalleHreM 0 TOProBbiX acnekTax npaB UHTeNNekTyansHon cobctBeHHocTn (Cornawennem TPUMC)

BcemwnpHol Toprosow opraHusaumm (BTO) ycTaHOBNEHbl MUHUMarbHbIE, rpaXKa4aHCKne, aAMUHUCTPaTUBHbIE U
YrornioBHble cTaHaapThl 3awmnTbl MIC, 0AHaKo NOCKOMbKY 3TO CorfalueHne Gbino 3akioveHo eLle A0 NosBeHns
WHTEpHeTa, ero NosioXeHUsi He y4YuUTbIBany OHManH-Toprosnto. [ns perynmposaHust BONPOCOB, KacatoLmxcs
KoHkpeTHO WC, rocyaapcTsa UCMONb3YIOT NOMOXEHUSA PErMOHANbHbLIX UK ABYCTOPOHHUX 4OrOBOPOB, B TOM YKCHE O
sawute UIC B nHTepHeTe (cMm. ctaTblo 20.11 pasgena 20 (UC) BcecTopoHHErO 9KOHOMUYECKOrO U TOProBOro
cornaweHus mexay EC n Kanagon (CETA), nyHkT 30 ctaTtbu 18.10, pasgena 18 CornalueHusi o ceo6ogHom
Toproene mexay Pecnybnukor Kopesi u CLUA 1 nucbmo-noaTeepxaeHne o6 orpaHnyeHusix, yCTaHOBMNEHHbIX s
npoBangepoB nHTepHeT-ycnyr, ot 30 uioHs 2007 r.).
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WNHTEPHET-PLIHKOB N @HOHMMHOCTb HapyLwimnTenen. Kpome Toro, BEpOSITHOCTb MOBTOPHOIO
COBEpPLUEHUS HAPYLLEHUS (MyTEM pas3MeLLEHUS HOBbIX OOBSABMEHNI UNN NCMONBb30BaHUSA APYrnx
URL) BbICOKa, @ HapyLUMTESb MPM 3TOM HE HECeT NPakTUYeCcKn HMKaknx 3atpat. Moatomy
npaBoobnagarTenu Ucnonb3yT NOCPELHUKOB, Kak B paMKax nporpamm o6pOoBObHOro
npaBoONpPMMEHEHNS, Tak U B nopsake cyaebHoro pasbuparenncrea, NbiTascb obecneunTs 6onee
3(bheKTNBHYIO 3aLLMTY CBOMX NPaB Ha TOBApPHbIE 3HAKW.

A.  OTBETCTBEHHOCTb NOCPEOHMKOB

5.  OHnaiH-nocpeaH1KM MOryT HECTU OTBETCTBEHHOCTb 3a NPSIMOE HapyLLeHWe npas Ha
TOBapHbIEe 3HaKW, ECIM OHU Y4aCTBYIOT B NPOAaXe KOHTpadhaKTHbIX TOBApOB B MHTEPHETE.

XOoTsi B NpMHUMMNE 3Ta OTBETCTBEHHOCTb NPEAYCMOTPEHa B HEKOTOPbIX KOPUCONKLUSIX TONBKO B
Tex cryyasx, Korja NocpeaHNKN NCMOMb3YIoT TOBAPHbIE 3HAKW B MHTEPHET-pekname?, B
GonbLUNHCTBE CryYyaeB 3TV NOCPEaHMKM NULLb OKa3bIBalOT YCyri, NO3BOMSOLIME HAPYLLMTENHO
npaB npoAaBaTtb KOHTpadaKkTHble ToBapbl B UHTEPHETE. [103TOMY B GONbLUMHCTBE HOPUCONKLNIA
3aKOHOM NpeaycMoTpeHa cybcuamapHasi, KOCBeHHast N AenUKTHas OTBETCTBEHHOCTb OHMalH-
NOCPEeAHUKOB, KOTOPbIE He NMPUHMMaOT HEOOXOAMMbIE Mepbl, 3aHMMAasiCb CBOMM BGU3HECOM U
OKa3sblBasi CBOU YCNyrn B UHTEPHETE.

a) YcTaHoBneHHble HOpMbl NoBeAeHUs

6. B HEKoTOpbIX OPUCANKUMSIX OENCTBYIOT NOMNOXEHNSA, OCBOOOXAAoLLME NPOBangepoB OT
OTBETCTBEHHOCTW, €CNN OHM BeayT cebsa HENTPanbHO UM NAacCUBHO, HE Y4acTBYIOT B
pa3paboTKke KOHTEHTA M €CIM UM HE U3BECTHO O TOM, YTO KOHKPETHbIN KOHTEHT HapyLwlaeT
npasa NC. [Ons Toro 4tobbl n3bexxaTb OTBETCTBEHHOCTU, MHTEPHET-NOCPEAHNKN 00A3YI0TCS
cobntogaTtb onpeaeneHHble «kHOPMbI NoBeaeHusa». loka He cylecTByeT Kaknx-nmbo 4eTko
ChOpMYNMPOBaHHbIX UM YHUPULMPOBAHHbIX ONpeaeneHnin Takux HOPM, KOTOpble JOSMKHbI
cobntogatb nocpeaHunkn. OgHaKo eCTb OOAUH MPUHLUMM, KOTOPbIM PYKOBOACTBYHOTCHA BO BCEX
IOPUCONKUNSX: NOCPEeHUK HE HECET OTBETCTBEHHOCTM 3a COy4YacTue B HapyLLEHUWN, ECITU eMy
He OblNo M3BECTHO 0 hakTe HapyLeHus. CTONb XXe HeACHO, B YEM [OSDKHbI 3aKIoYaTbCs
NPEBEHTUBHbIE MepbI, KOTOPbIE AOMKHbI ObITb NPEANPUHATEI NOCPEOHNKOM, NOCHE TOro Kak
npasoobnagaTtens coobLWwun eMy 0 KOHKPETHOM HapyLUEeHWUN.

7. B Kutae Hopmbl, ocBobOXaatoWme OT OTBETCTBEHHOCTU, cogepxaTcs B [NonoxeHun o
perynpoBaHun MHTepHeTa®, 1 CTaH4APTOM KKOCBEHHOI» OTBETCTBEHHOCTM NMOCPeaHVKa
SBNAETCA «pa3yMHas OCTOPOXHOCTLY?. Hauunas ¢ 2011 r. cyabl NpUaepX1BalOTCA MHEHUS,
YTO CTaHAapT pas3yMHON OCTOPOXKHOCTU, OCBOOOXKAAOLLMIA MpoBaraepa OT KOCBEHHOM
OTBETCTBEHHOCTW, HE OrpaHMYnBaEeTCs cobnogeHmemM npouenypbl «yBeAOMIEHNS U 3aKPbITUSI».
MpoBanigepbl ycnyr 06s3aHbl NpyHMMaTh 6onee cTporme Mepbl € LieNbio NpekpaLleHms
HEe3aKOHHbIX AENCTBUN, TaKNe Kak «NyOnnyHoe OCy>XaeHne He3aKOHHbIX AENCTBUIA OHNAWH-
NpoAaBua; MOHWKEHUE «PernTUHra AoBepusa» K npoaasuy (K MHdopmMaummn, pa3meLLaemMon Ha
Beb-caviTe); BBeJeHMe OrpaHMyYeHnn Ha nonb3oBaHne Beb-canTom (nyTem BBeAeHUS 3anpeTa
Ha npogaxy onpefeneHHbIX TOBapOB) U, B KAYECTBE KpaHen Mepbl, MOMHbIN 3anpeT Ha
NCNonb30oBaHNe NHTEPHET-NaTOPMbl OHMAaNH-NPoAaBLOMY». Takoe namMeHeHue nogxoaa
KUTaANCKNX CyA0B COMPOBOXAaArnocb HOBbIMW MepamMu nonuTtukn. Linpkynsapom MuHuctepcTtea
Toproenu 6bin ycTaHOBMEH psg TpeboBaHMI K OHNanH-NOCpeaAHNKaM N MHTEPHET-NpoLaBLam,
KoTopbIX 0653anu «aenatb 6onee 4OCTYNHOM MHpOPMaLMIO O NpoAasLax, NnaTeXHbIX
PEKBU3NTAX, NOrMCTUKE, MOCNENPOLAAAKHOM 0BCNYXNMBaHUK, ypPErynMpoBaHUn Cnopos,
KOMMeHcaumMm 1 MOHUTOPUHIE NPOLIECCOBY», U 3T Mepbl Obinu 3akpenneHsl B 2014 1. B

2 B CLUA Takast oTBETCTBEHHOCTb NpefycMOTpeHa ctaTbel 43(a) 3akoHa JIaHxeMa; 1 OCHOBbIBaeTCH Ha

?eu.leval no aeny Tuddann npotme eBay (Tiffany v eBay 600 F.3d 93 (2nd Cir. 2010) 113-114).
Cratba 23 MNonoxeHust 0 perynmpoBaHun MHTEpHeTa B Kutae.

4 Crtatbs 36 [JenuktHoro 3akoHogatenbcteBa Kutanckon HapogHon Pecnybnuku.
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NOCTaHOBNEHUN 06 aAMUHUCTPATUBHbLIX Mepax "ocyaapCTBEHHOM aAMUHUCTPALIMK MO
MPOMBILLNEHHOCTY N TOPrOBME B OTHOLLEHUN OHMNaH-TOProBMN®.

8. B N'epmaHum 0TBETCTBEHHOCTbL OHTANH-MNOCPEAHUKOB NpegycMoTpeHa HopMamu
topucnpygeHumnn, CyLLecTBOBaBLUMMU eLLe 40 NOSBIIEHNA MHTEePHeTa 1 npeaycMaTtpusaoLwmmMmm
AENUKTHYO OTBETCTBEHHOCTL B criegytowmnx cnydasax: (1) obBuHsaembIn He HeceT
OTBETCTBEHHOCTM 3a NepPBUYHOE NN BTOPUYHOE HapyLleHue npas VC; (2) gomkHa B
AOCTaTOYHOW CTENEHN NPOCNeXmnBaTbCa NPUYMHHO-CNEACTBEHHAsA CBA3b MeXAy AeCTBUAMU
UK ynyweHmamm o6smnHseMoro n HapylieHnem npae VIC (koTopoe MoxeT ObiTb
npogonxarowmnmcs), 4to byaeTt o3HayaTtb coyvacTtue; u (3) o6BMHAEMBIN AomkeH obnagaTb
cpeacTBamu (hakTmyeckummn unu IpuandeckumMm) Ansa ycTpaHeHus NpuyYnHbl NPOUCXoasLLero
HapyLweHusa. ToyHee roBops, B KOHTEKCTE MHTEpHeTa AOKTpuHa «Storerhaftung» 6bina
cchopMynmnpoBaHa B NpoLiecce paccMoTpeHns aen o6 «MHTepHeT-ayKumoHax». B atom
KOHTEKCTe ObIfo peLeHo, YTO NpoBangepbl NNatopm Ha MHTEPHET-PbIHKE HE HECYT
OTBETCTBEHHOCTW 33 HapyLUeHWe NpaB Ha TOBapHbIE€ 3HaKW, eCrnn OHU 3aBe4OMO He 3Hanu o
(pakTe HapyweHus. Ecnu nocpeaHuky Obinio M3BECTHO O HApPYLLUEHUN, OH MOXET ObITb
NpuBrieYeH K OTBETCTBEHHOCTM KaK «COYYaCTHUK», U CYA MOXET NPUHATbL Mepbl NPaBOBOW
3alWnTLl B BUAE cyaebHOro 3anpeTa 1 pacnopsaauTbea O NPUHSATUM MPEBEHTUBHBLIX Mep®.

9. B Pecny6nuke Kopesi 4encTByowmii Ha «OTKPLITOM PbIHKE» onepaTop HeceT
OTBETCTBEHHOCTbL B KQYECTBE COY4YaCTHMKA, ECNK eMy ObINo 3aBe4OMO M3BECTHO O KOHKPETHOM
HapyLUEeHUN N Y HEero Obiria BO3MOXHOCTb MPUHSATL NPEBEHTMBHbIE Mepbl. XOTs obLlee
06a3aTenbcTBO HAabnNaaTh 3a OHNaMH-KOHTEHTOM HE NPEAYCMOTPEHO, Kak TONbKO
NOCpPEeAHNKOM NONy4YeHO YyBe4OMIEHME O HapyLLUEHUN, OH 06s3aH NpegoTBpaTUTL NosSIBIEHNe
HOBbIX OBBbABMEHMIA O NpoAaXe Tex e HapyLllawLwmx npasa VC Toeapos’. K coxanenuto, go
CUX NOP HET YETKMX PYKOBOAALLMX yKa3aHNN OTHOCUTENbHO TOro, Kakoro poga NpeBeHTUBHbIE
Mepbl SOMKHbI MPUHUMATBCA.

10. B CoeavHeHHbIx LWUTaTax ogHUM 13 Hanbonee M3BECTHbIX PeLIEeHMI O Coy4YacTun B
HapyLLeHUn NpaB Ha TOBapHble 3HakM ObIno pelleHne no geny «Tuddanu npotus eBay», rae
ANS yCTaHOBMeHUs hakta HapyLweHust Obin NPUMEHEH KPUTEPUI «3Han UM UMen OCHOBaHUS
3HaTb» («TecT MHByaa»). lMpu ncnonb3oBaHUM 3TOr0 MeTOA4a OTBETCTBEHHOCTb NPOBanaepoB
ycnyr MmoxeT ObITb yCTaHOBMEHa ABYMS cnocobamu: nepeoe, npoBangep ycnyr
«npegHaMmepeHHO CKMOHMN ApYyroe Nnuo K HapyLEeHMIO NpaB Ha TOBaPHbIA 3HaK» 1 BTOPOe,
nposanep ycnyr «npoforkaeT okasblBaTb CBOU [ycryru] nvuy, HapyLlaloLwemMy npasa Ha
TOBapHbIe 3HaKW, MPUTOM YTO NpoBanAep 3HaAET UMM UMEET OCHOBAHNA 3HaTb O hakTe
HapyLLeHns»®.

° Cwm. M Ferrante, “E-commerce platforms: liability for trade mark infringement reflections on Chinese courts’

practice and remedies against the sale of counterfeits on the internet” (2015) 10(4) JIPPL 255, 258-259 (E-Land
International Fashion (Shanghai) Co., Ltd. v Du Guofa and Zhejiang Taobao Internet Co., Ltd, Case No. 40, First
Intermediate People’s Court of Shanghai, April 25, 2011); ccbinkm Ha C Jianmin “Case Comment: Yinian (Shanghai)
Garments Trading Co., LTD. v Zhejiang Taobao Network Co., LTD. and Du Guof” (2011-12) 4 Tsinghua China L
Rev 283, 287); nepeBoa Ha aHrmUNCKMIA 93bik Lipkynapa o ganbHenwmx Mmepax no 6opbbe ¢ HapyLleHnsiMu npas
WHTENNEeKTyanbHON COOCTBEHHOCTH, NPOM3BOACTBOM M NPOAAXeN KOHTpadaKTHbIX TOBAapOB 1 TOBApOB HU3KOTO
KavecTBa Yyepes MHTepHeT 1 MNMocTaHoBneHnst 06 aAMUHNCTPATUBHBIX MEPax B OTHOLLIEHNW NPOMBILLIIEHHOCTU U
Toprosnm (TocypapcTBeHHON agMUHUCTPALMA MO NMPOMBILLNEHHOCTU 1 Toproene, 2014)).

Cwm. A Kur, “Secondary Liability for Trademark Infringement on the Internet: The Situation in Germany and
Throughout the EU” (2013-2014) 37 Colum JL & Arts 525, 532-535).
! Cwm. Adidas, Supreme Court Decision 2010Ma817, December 4, 2012.
8 Cwm. Tiffany v eBay 600 F.3d 93 (2nd Cir. 2010) 104-106; Inwood Laboratories, Inc. v. Ives Laboratories, Inc.,
456 U.S. 844 (1982).
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11. B Esponewickom cotose (EC) nonoxkeHus o6 ocBoOOXOEHUN OT OTBETCTBEHHOCTHU
pacnpocTpaHsTCA Ha nobble HapyweHnsa npae NC, npeagycmoTpeHHble [npekTnson 06
3NEKTPOHHOI KoMMepLn®,

b) 3anpeTutenibHble obecnevYuTenbHble MEPbLI U ApYrMe NpeBeHTUBHbIE MEepbI

12. B HeKoTOpbIX PUCAMKUMSAX TPYOAHO YCTaHOBUTL (aKT HapyLUEHUsI NPaB Ha TOBAPHbIN
3HaK OHNarH-NocpeaHMKOM, 0OCOGEHHO B Cryvae Npoaaxu KOHTpadhaKkTHbIX TOBapoB Yepes
MHTEPHET, MOCKONbKY NOCPEAHUKN HE «MCMOMb3YIT TOBAPHbIMA 3HaK» HU AN «COBEpLUEHUS
orepauumn», H1 «B Ka4eCcTBe TOBAPHOro 3Haka». TeM He MeHee, B HEKOTOPbIX OPUCAMKLMSX
Tenepb NPeayCcMOTPEHO NPUHATME 0GecnevnTenbHbIX Mep (3anpeTuTernbHbIX Mep) B
OTHOLLEHWW NpoBaraepa UHTEPHET-YCNYT, KOTOPbIA XOTS1 U HEBMHOBEH B HapyLLEHWUW NpaB Ha
TOBapHbIN 3HaK, 06s13aH NOMOYb BragenbLy NpaB Ha TOBApHbIN 3HAaK OCTAHOBUTb
coBepLUaeMoe HapyLleHne Unm NpegoTepaTUTb AanbHelnlwme Hapywenus. Hanbonee BaxHble
cobbITVSI B 3TOM OTHOLLEHWM Npon3oLny HeaasHo B CoeguHenHom Koponesctae™.

13. B CoeanHeHHoM KoponeBCcTBE HET KOHKPETHbIX MOMOXEHUN, NOA0OOHbLIX MONOXEHNAM
cratbu 97(A) 3akoHa 06 aBTOpcKOM npaee, obpasuax n nateHTax (CDPA),
npegycMaTpuBaloLmnx n3gaHne pacrnopskeHni o 6rI0KMpoBaHUN B Cryvasx HapyLleHus npas
Ha TOBapHble 3Hakn. TeM He MeHee, cyabl MOryT usgaBsaTb Npukasbl 0 6110KMpoBaHWM B
CNnyyvyasax Npogaxu ToBapoB € NOAAENbHbIMU TOBAPHLIMU 3HAKaMn B MHTEPHETE, B paMKax
LLMPOKMX MOSNTHOMOYMNI, NPeayCMOTPEHHbIX cTaTben 37 3akoHa o Bbiclumnx cygax 1981 r.

14. o peny Cartier', cyn ycTaHOBW yCNOBWSI, NPW KOTOPLIX OH MO CBOEMY YCMOTPEHMIO
MOXeT n3aaTh 3anpeTuTenbHOe pacnopsikeHne o 6rokmposaHumn Beb-caiita nposaiiaepa
WHTEPHET-YCMYr Ha TOM OCHOBAHWK, YTO OKa3blBaeMble YCIyri UCMOMb3YITCA AN COBEPLUEHNS
[eiCTBUIM, HapyLLAOLWMX NpaBa Ha TOBapPHbIE 3HaKV; CAOPMYMMPOBan NPUHLMMLI, B
COOTBETCTBUM C KOTOPbIM M3[AKTCA PACcNoOPSKeHUs 0 BrOKMPOBaHUM BEB-CaNTOB; W YTOYHWI
Te 06CTOATENbCTBA, KOTOPbIE A0MKHLI MPUHUMATLCS BO BHUMAaHWE Npy aHanmse
copaamepHocTy Mep. Cyz NOCTaHOBUI, YTO €CNU pacrnopshkeHne 0 BrOoKMPOBaHNN COPa3MEPHO
HapYLLEHWI0, 3aTpaTbl, CBSI3aHHbIE C €ro NCMOSHEHVEM, BO3MaraloTca Ha npoeaingepa
WHTEpHET-ycryr'?, a He Ha npaBoobnagaTens. OTO crieayeT U3 NPaBurn, YCTAHOBIEHHbIX B
OvipekTuBe 06 HdopMaLroHHoM cooblyectse™ u B [iupekTtuse 06 obecneyenumn npas™, n
OCHOBAaHWEM [N BO3MOXEHUSA 3aTpaT Ha NpoBaiaepa UHTEPHET-YCYT CAYXUT TO, YTO
npoBangep cUMTaeTCs «CTOPOHOW, n3beraren HaMMeHbLUNX U3aepxek». B HeKoTopbIX
Cryyasix 371 3aTpaThbl MOryT BbITb BO3MOXEHbI HA NpaBoobnaaaTens, HO B JAHHOM Criyyae
9TOr0 He MPOU3OLLIO.

o HOupektnea EBponenickoro napnameHta n Coseta EC 2000/31/EC o1 8 utoHsa 2000 r. 0 HEKOTOpPbIX MPaBOBbIX

acnekTax UHMOPMaLMOHHBIX YCITYr HA BHYTPEHHEM PbIHKE, B YHaCTHOCTW, 06 aneKTpoHHOW Kommepummn (dupekTrBa 06
9MNEeKTPOHHOW KOMMepUumn), ctaTtbn 12-15.

10 CM. «CypebHble npukasbl 0 6rokmpoBaHnn Be6-CaiToB: OMNbIT COEAUHEHHOTO KOPOMEBCTBA» B
WIPO/ACE/12/10 Rev.

Cwm. Cartier International AG & Ors v British Sky Broadcasting Ltd & Ors — OTKkrnoHeHvne Bcex anennsaumn un
yTBepxaeHue pelweHus [x. ApHonbaa no geny [2014] EWHC 3354 (Ch); [2015] Bus LR 298; [2015] 1 All ER 949;
[2015] 1 All ER (Comm) 641; peweHus k. ApHonbaa no geny [2014] EWHC 3915 (Ch); [2015] 1 All ER 1027,
EOlS] 1 All ER (Comm) 718; wn pewweHusa k. ApHonbaa no geny [2014] EWHC 3794 (Ch).CA in Cartier [80].

BonblwmnHcTBO YneHoB AnennsunoHHoro cyfa no geny Cartier [145], [150] (Kitchin LI and Jackson LJ),
cornacunuck ¢ pewwennem k. ApHonbga. Jlopa-cyabs Bpurre Beickazan ocoboe MHeHWe, 3asBMB, YTO 3aTparhl,
CBSi3aHHbIE C VCMONHEHEM peLueHns o 6roKMpoBKe, Bceraa AOMKHbI Bo3naratbCa Ha npasoobnagarens,
obpaTuBLUErocs ¢ XogaTancTBOM O MPUHATUM STOrO PeLLEeHus.

13 Oupektnea EBponerickoro napnameHta n Coseta EC Ne 2001/29/EC ot 22 masa 2001 r. o rapmMoHuM3auum
OTAeNbHbIX aCMeKTOB aBTOPCKOro NpaBa U CMeXHbIX Npas B MHopMaumoHHOM obLwecTBe (dupekTua 06
WH(OPMaLMOHHOM coobLLecTBe).

1 Oupektuea EBponelickoro napnameHnta n Coseta EC Ne 2004/48/EC ot 29.04.2004 r. 06 o6ecneveHn npas
Ha MHTENNeKTyanbHyto coOb6CTBEHHOCTL ([MpekTBa 06 o6ecneyeHnm npas).



WIPO/ACE/12/9 Rev. 2
CcTp. 6

C) JoBpoBOMbHLIE MEPbLI: COTPYAHUYECTBO C UHTEPHET-NOCPEOHNKAMM

15. B ycnoeusix npogomxatoLerocs yBenmyeHns oobemMa npoaaxk KoHTpadakTHbIX TOBapOB
yepes UHTepHeT NpaBoobnagaTenu npunaralT YCUnus K ToMy, YToObl MHTEPHET-NOCPEAHNKM
COTPyAHMYanu ¢ HUMK JOBPOBOSILHO, YEro UM B KakoW-TO Mepe yaaeTcst OOUTLCS, XOTS 3TO He
NO3BOMSIET NONMHOCTbIO OCTAHOBUTL NPOAAXKY KOHTpadakTHbIX TOBAPOB YEPEe3 UHTEPHET.

16. Bo-nepBbix, MHTEPHET-NOCPEOHUKN (Hanpumep, Alibaba, Auction, eBay, Gmarket,
Interpark, Rakuten nnn 11th Street) paspaboTtanu co6CTBEHHbIE NpaBuia «yBeAOMIIEHNS U
3aKpbITUA», YTO NO3BONSET NpaBoobnagaTenam yBeaomMnaTh O HapyweHun ux npae UC, a
NOCPeAHVKY — yAansiTb HapyLwatowmi npasa VIC KOHTEHT unu ob6bsaBNeHNst 0 Npoaaxe
KOHTpadaKTHbIX TOBApPOB. JTa OTpacneBasi NpakT1ka Npo4oIKaeT COBEPLUEHCTBOBATLCS,
4Yemy CrnocoOCTBYHOT agMUHUCTPaTUBHbIE opraHbl [daHuu, PpaHunn, Hugepnangos n EC,
BHeApAIoLLMe «NPaKTUKy J0BPOBONBLHOMO COTpyAHMYecTBa» ™. MpegnaraoTcs Take apyrue
npouenypbl, Takue Kak «yBeaoMIIEHNE N MPUOCTAHOBKa» UNN «yBEOOMIIEHNE U
oTcnexuBaHme»™®. UTo xe kacaeTcst KOHKPETHO MEp MO YBEAOMIEHMIO 1 OTCIIEXUBAHMIO, OHU
npu3BaHbl 06ecnevnTb packpbiTe MHOPMaLMM O NOTEHUMANbHbIX HAPYLUIMTENSAX (Hanpuvep,
00 nonb3oBaTenax AOMEHHbIX UMEH, UCMONb3yeMbIX AN NPoAaXKn KOHTpadaKTHLIX TOBapoB),
YTO QOMKHO NOMOYb NpaBoobriagaTtensam 3alWnTUTb CBOM NpaBa. Takue Mepbl yxxe
npuHnmatotcs B Knutae, a B CoegmHeHHoM KoponescTee 00bABNEHO 06 NX NPUMEHEHMMN B
nopsiake aKkcnepuMeHTa.

17. Bo-BTOpbIX, paspaboTaHbl KOAEKChI PEKNAMHOM NPAKTUKK, NPU3BaHHbIE
BOCMNPEeNATCTBOBaTL Pa3MeLLeHNI0 HE3aKOHHOMO KOHTEHTA B UHTEPHETE MyTEM OrpaHUYeHns
pa3mepa NOCTYNMEHNn OT peknambl, NofyYyaemMbIx OT NpaBoobnagarenemn OHManH-
nnatopmMamMm, NO3BOMAIOLLMMN pa3MeLLaTb HE3aKOHHbIA KOHTEHT UNu NnpoaasaTh
KOHTpadaKTHbIE TOBApbI (YTO HA3bLIBAIOT TaKKe «HeHaanexallen peknamoin»)'’. U B-TpeTbux,
HeKoTopble A06POBOSbHLIE MEPBI U NPAKTUKA MPUMEHSIIOTCA B OTHOLLEHUN TeX, KTO
obpabaTbiBaeT nnaTexu, nonyyaembie UHTEpHeT-ToprosLamn’®,

18. OpHa 13 rnaeHbIX Lienen npuMeHeHns A06pPOBOSbHBLIX MEpP, KOOAEKCOB OTPacreBom
NPaKTUKN U OPYrMX HOPM «MSATKOro npaBay 3aKn4yaeTcs B TOM, YTOObI NOBLICUTb

3 heKkTMBHOCTL 3awwmThbl Npae NC B MHTEpHETE, HO TEM HE MeHee, BaXKHO, YTOObI Takne Mepbl
ObInn cbanaHcMpoBaHbl C APYrMMM OCHOBOMOaraLLMMmM NpasaMm, TakuMm Kak ceoboaa
CaMOBbIpaXeHusi U 3aLmuTa nHopmaumn.

5 Bo ®paHumu gencteyet CornaweHue mexay snagensuamu npas NC 1 nnatopmamm aneKTpoHHON

Toproenu o 6opbbe ¢ npoaaxer KOHTpadakTHbIX TOBAPOB Yepes MHTEepHET; B HuaepnaHgax ycTaHOBIEHb! MOPSAOK
yBEOOMIEHUS U 3aKpbITUSA BEO-CalTOB U KOAEKC MOBEeAEHMS NPOBaiAepoB NHTEPHET-YCNyr, NpegoCTaBsoLmMX
TENEeKOMMYHMKaLMOHHbIE YCIyrn obLuero nonb3oBaHns; B [JaHun AeACTBYET KOOEKC NOBEAEHWS NpoBanaepoB
WHTEpHeT-yCnyr B oTHowweHun 6noknposaHusa DNS no peleHuto cyaa B cnyyae HapylieHus npas C. Cwm. goknag
BepomcTtBa nHTENNEKTYanbHoln cobctBeHHocTU EC 0 npakTuke 4obpoBonbHOro coTpyaHuyecTsa B 6opbbe ¢
HapyLUEeHUsIMU NMpaB Ha TOBapHble 3HaKKW, HA NPOMbILLNEHHbIE 06pa3Libl, aBTOPCKOro U cMexHbIx npae (EUIPO Study
2016), 14, 19-23. CraTtbs 16 upekTnBbl 06 3NeKTPOHHOWM KOMMepLMK 1 ctaTbsl 17 dupekTuBbl 06 06ecneveHnm
npas.
i Cwm. F Mostert and M Schwimmer, “Notice and Trackdown” (June 2011) IP Magazine 19.
1 ABcTpus: Kogekc noBeaeHns B peknamHon otpacnum (2014); CoegnHeHHoe KoponeBCTBO: NPUHLWNbI
Haanexallen npakTMku pasmelleHus undposor peknambl (EUIPO Study 2016, 14, 19-23). Cm. gokymeHT BOUC
WIPO/ACE/10/21 06 UHuumnaTtmee Bropo nHtepaktusHon peknamsl (BUP) Monbwn. B EC aHanormyHas npaktvka
BHeapsieTcsa B ABcTpuu, Januun, ®dparHummn, Utanuu, Huaepnavaax, MNonbwe, Cnosakun n CoeaMHeHHOM
KoponescTse.

18 CoBmecTHas nHuuuatuea CLUA 1 MexayHapogHon koanvuum no 6opbbe ¢ koHTpadakumen B OTHOLLEHUN
nnaTexHbIX CUCTEM 1 MOPTanoB, Bnocrneactsum HassaHHas RogueBlock (EUIPO Study 2016, 14, 23-24). Cm. “The
Canadian Anti-Fraud Centre’s Project Chargeback: Leading the Charge(Back) Against Fakes!” in WIPO/ACE/11/8.
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B. HOPUCOMKUMA N MCMNONHEHWE PELLEHWM CYOA

19. B cBfA3n C rpaxxgaHCcKo-NpaBoBbIMW CpeACcTBaMU 3alLMThl OT HapywwmTenen npas NC B
WMHTEepPHeTe BO3HMKAIOT eLle ABa BONpPOCca, KOTOpble B HAcTosLLee BpeMs He 06CyxaaroTcs
AO0CTaTOYHO NOAPOGHO, HO MMEKDT LOBOSIBHO BaXXHOE 3Ha4YeHne anga 3awuTbl npas NC B
nHTepHeTe. Bo-nepBbix, BONPOC lopucamkumnn. B HacTosilee BpeMs HEMOHATHO, HACKObKO
SABHOW JOMKHa ObITb B3aMMOCBSA3b MeXAy HapyLleHneM 1 onpeaeneHHon pucankumen, 4Tobbl
Ccy[ paccMmaTtpuBan ero B kadecTse OTHOCSLLLErocs K COOTBETCTBYHOLLEN opucankumn. B genax
0 KOHTpadakumm B MHTEPHETE MHOrAa He Tak Nlerko NpocrenTb Takyt «B3aMMOCBA3b» C
topucauKumen, B KOTopon npaBoobnagarens cTapaeTca obecneyunTb 3amTy CBOUX NpaB
(Hanpumep, HaxoanTca Ny Be6-canT, Ha KOTOPOM pa3MeLLeHa peknama, B JaHHON
topucankumm?). Bo-BTOpbIX, BONPOCHI UCNOMHEHNS CyAeOHbIX peLleHniA He PerynupyrTcs Tak,
4YTOBbl 3TO COOTBETCTBOBASO rNobanbHOMY XapakTepy CpeAcTB COBEPLUEHUS HAPYLLUEHWNNA.
MpaBoobnagaTtento, B Nofnb3y KOTOPOro BbIHECEHO PELLEHNE B KAKOW-TO O4HOM HOPUCOMKLNN,
MOXeT ObITb HEMPOCTO AOOUTLCS 3aLUUTLI CBOMX NPaB B MHOCTPAHHOW KOPUCAMKLNN, N ANS
3TOro eMy nHorga Heobxoanmo NPorTK Yepes npoueaypbl NPU3HAHUSA Y UCMOMHUTENBHOIO
NpOM3BOACTBA, YTO TpebyeT OONONHUTENBHOIO BPEMEHN U 3aTpar.

1. YrONOBHbIE NMPOLEAYPbI

20. TlpoTmBogencTBys Npofaxe KOHTpadaKTHbIX TOBApOB Yepe3 MHTEPHET,
npasoobnagaTtenu ctaparTcs obecneumTb 3auTy CBOMX NpaB Takke Npuv NOMOLLN HOPM
YronoBHOro npaea. [1paBooxpaHuTenbHble OpraHbl BO36YXX4atoT YrorioBHOE Aer0 B OTHOLUEHUMU
HapyLwmnTens, ¢ Tem 4Tobbl OCTaHOBUTL 3T HE3AKOHHbIE Onepaumm, 0cO6eHHO korga oobem
npoaax KoHTpadakTHbIX TOBApOB AOCTUraeT onpeaesnieHHon NOporoBon BenmymHbl. B
HEKOTOPbIX KOPUCAMKLMAX B COCTABE NMPaABOOXPaHUTENbHbLIX OPraHOB eCTb
cneumanuaMpoBaHHble NogpasgeneHns, 3aHumaromecs 6opbbon ¢ koHTpadakumen, 0cobeHHO
B KOMMepYeckux macwtabax. Hanpumep, B CoeguHeHHoM KoponescTse
npaBoOXpaHUTENbHbIE OpraHbl 4ENCTBYIOT B COOTBETCTBMM C npuHaTon B 2011 r. CtpaTervnen
6opbbbI ¢ NpecTynHocThIO B chepe NC. [dena o koHTpadakumm paccnegytotca Otaenom
0opbOLI C NpecTynneHnamMmn B chepe MHTeNMNeKTyanbHoM COBCTBEHHOCTM B COCTaBe
nonuuenckoro ynpasneHus JloHaoHa. B Kutae coTpygHM4ecTBO C NpaBOOXpPaHUTESTbHLIMA
opraHamu BO3MOXHO, HO BEPOATHOCTb TOr0, YTO OHO MPUHECET Xernaemble pesynbTaThl, Bbille
Torga, Kkoraa Bnagenel, npae VIC coTpyaHmMyaeT co cneactenem, NpefoctaBnsas nHdopmaumto
N NPOSABNAS UHTEPEC K TOMY, Kak MAET paccrnenoBanHue. [punaraotcs yeunus K Tomy, 4Tobbl
NOBbICUTb 3(PEKTMBHOCTb YrONOBHOIO NPaBONPUMEHEHWS, O YEM CBMAETENLCTBYET cyaebHas
WHTEepnpeTaumsi HOPM YrofloBHO-MNpoLieccyanbHOro npaea Anst 6opbObl C MHTEPHET-
NPecTynHOCTbIo, NpuHATas B 2014 r. BepxoBHOM HapodHOW NpokypaTtypor u MuHucTepcTsomM
obwecTtBeHHOM 6e3onacHocTn. B Pecnybnuke Kopesi B coctaBe Kopelrickoro BegomcTea
WHTENNeKTyanbHOM COBCTBEHHOCTM CO3AaH CneumnanbHbIi CReACTBEHHbIV OTAEeN ANS
paccnefoBaHUs HapyLUeHWin NpaB Ha TOBapPHbIe 3HAKM C LieNblo NoBbiLeHNsT 3ahPEKTUBHOCTH
6opbbbl ¢ KoHTpadakLmein™.

21. [MpobnemMbl HE3aKOHHOW TOProBIN CTOAT OCOBEHHO OCTPO, KOraa peyb MaeT o
drapmaueBTUYECKON NPOAYKLNN, MOCKOMNbKY PUCKY NoABepraeTcs XXM3Hb Yenoseka. Ha
rno6anbHOM 1 MEXayHapOAHOM YPOBHSIX Takue opraHusaumm, kak Miitepnon n Esponon®
BbICTYNaKT C KOHKPETHBIMW UHULMATUBAMM U OpraHuaytoT paboume rpynnbl Ans 6opbbbl ¢
He3aKOHHOW TOProBrien KOHTpadakTHLIMU TOBapamMu.

19 Cwm. “Institutional Arrangements Put in Place in the Republic of Korea to Address the Proliferation of

Counterfeit Goods Online” in WIPO/ACE/12/10 Rev.
20 Cwm. “Institutional Arrangements to Address Online Intellectual Property Infringements — Europol’'s Experience”
in WIPO/ACE/12/10 Rev.
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Iv. AOMWUHUCTPATUBHBLIE/TAMOXEHHbIE NMPOLUELNYPbI

22. B pononHeHue K NpMMEHEHNI0 HOPM rPaXka4aHCKOro 1 yrofoBHOMO npasa BO MHOIMMX
IOPUCONKUNSX NPegyCMOTPeHbl adMUHUCTPATUBHO-NPaBOBbIE N TAMOXEHHbIE CPeACcTBa
3aLnThl, KOTOPbLIMK MOTYT BOCMOMb30BaTbLCA NpaBoobnagareny, NpoTMBOAENCTBYA
HapyLleHnam ceoux npas UNC.

23. B Kutae agMuHUCTpaTMBHbIE BEAOMCTBA, 3aHUMaOLLMECH MPOMBbILLIIEHHOCTBIO U
TOProBren, OTBeYaloT 3a Haa30p 3a TOProeren ToBapamMn B UHTEPHETE U aAMUHUCTPUPOBaHME
3Toro npouecca. [MpuHagnexawue TpeTbMM CTOPOHAaM OHMNanH-nnaTgopmbl 06g3aHbl He
TONbKO HabnaaTth 3a cBouMM Beb-cariTaMu Ansi CBOEBPEMEHHOIO BbISBIIEHUSA HAPYLLEHWIA
npaB UC, Ho Takke coobLiaTb BNacTsIM O NOTEHUManNbHbIX HAPYLLEHUSAX 1 NOMOraTb UM B
«NpoBeAEeHNM paccnegoBaHMn U Haka3aHUM BUHOBHbIX B COBEPLUEHWUM HE3AKOHHbIX AENCTBUN B
WHTEpHeTe», NpegoCTaBNAs perncTpaumoHHyo unu nobyto apyryo nHpopmMaumio o
HapywuTtene®'. Ecnu ycTaHoBMNeH gakT HapyLLeHus aToro obs3atensHoro TpebosaHus,
aAMUHUCTPaTMBHbIE OpraHbl YNOMHOMOYEHbI HE TOMNBbKO HavYaTb paccrneaoBaHme, HO Takke
HanoXnTb apecT Ha 06BEKTLI N MPON3BOACTBEHHbIE aKTVBbI HAPYLUUTENS, 3aKpbiTb
NPOM3BOACTBEHHbIE MOMELLEHNS Unn NoTpeboBaTh 3aKpbiTUSA BeG-canTa, HapyLualLwero npasa
nC.

24. Ewe ogHvM cpeacTBOM NPaBOBOW 3aLUUTLI, KOTOPOE PErynsapHO UCMOorb3yeTcs
HeKoTOopbIMY NpaBoobnagaTensiMu, ABnsieTcs npoueaypa KoHPUCKaLmMm 4JOMEHHOTO UMEHU
(ocobeHHo Wwupoko npumeHsemast 8 EC n CLLA)?. Takast KoHMCKaLmMsa 4acTo MCNonb3yeTcs B
NHOPMALIMOHHO-Pa3bACHUTENbHBIX LENsaxX Ans noBblLEeHNs 0CBe4OMIIEHHOCTH NoTpebuTenen
o npectynneHusix B cdpepe NC. Takoro poga Mepbl OkasbiBatoTCA 0COBEHHO NOME3HbIMU B TEX
cny4asx, korga ToBapHble 3HaKuW, NpaBa Ha KOTopble ObINN HapyLLEeHbl, He NOSBNAITCA B CaMOM
Ha3BaHUKM goMeHa. Ecnu ke ToBapHbI 3HAK ABNAETCH YacTbio Ha3BaHWA AoMeHa, bonee
MPOCTbLIM CMOCOBOM 3aLMTUTL NPaBa Ha TOBaPHbIA 3HAK ABMSETCH npoueaypa yperynmpoBaHus
CropoB, npegycmoTpeHHas EguHon nonnuTukon yperynmpoBaHusi crnopos B 0611acTty JOMEHHbIX
nven (EMYC)*.

25. W HakoHel, BnagenbLpbl NpaB Ha TOBapPHbIE 3HAKU TaKKe COTPYAHUYAOT C TaMOXEHHbBIMN
opraHamu, NpOTUBOAENCTBYSA TOProBre KoHTpadakTHbiMK ToBapamu. B EC npaBoobnagartenb
MOXeT He A0NYyCTUTb NPOAaXy KOHTpadakTHOro ToBapa Aaxe ecnv Takon ToBap peanuayeTcs
yepes MHTepHeT-NNaTdopMy, PacronoXeHHyo 3a npeaenamn EC*,

V.  3AKIIOYEHUE

26. [MpaBonpumeHUTENbHBIE MEepbl MO 3aliuTe NpaB Ha TOBapHble 3HaKN B MHTEpHeTe BCce
elle HeoCTaTOYHO ahdpekTMBHbI. B Lenom psae ropucamkuuin npasoobnagareny mMoryTt
BOCMOMb30BaTbCA rPaXKaaHCKO-NMPaBOBbIMU, aAMUHUCTPATUBHO-NPABOBLIMW N YTONOBHO-
npaBoOBbIMY CPeaCcTBaMU 3aLLUMUTbl, HO C OrpaHuyeHHon addekTUBHOCTLIO. HapylueHus npas Ha
TOBapHbIE 3HAKN ABASIOTCA TPAHCIPaHUYHbIMK NO CBOEMY XapakTepy. CnegoBaTernbHO,
NMPUMEHEHNE CyLLEeCTBYIOLLNX MEXaHN3MOB MeXAyHapOAHOro COTPYAHMYECTBA, TakmUX Kak
COTPYOHMYECTBO B pamMKax cornallueHnin 0 B3aMMHOM I0puanyeckon nomMoLLun unm

2 Cratba 34 MNonoxeHus 06 agMUHUCTPaTUBHBIX Mepax B OTHOLLEHWUM OHNanH-Topronu (FocynapcTBeHHas

agMUHMCTPALMA NO NPOMBILLNIEHHOCTU 1 Toproere, 2014); ecnn TpeboBaHue He BbINOMHEHO, HanaraeTCst 4EHEXHbIN
wTpad (ctaTtbsa 50).
2 B CLUA 3a a10 oTBeyaeT Biopo no KOHTponto 3a cobniogeHneM MMMUrPaLMoOHHOTO U TaMOXEHHOTO
3akoHogaTenbcTtBa (ICE), a B EC — EBponon. CMm. “The Role of the National Intellectual Property Rights Coordination
Center in Enforcing Intellectual Property in the United States Of America”) in WIPO/ACE/11/8 n Europol’'s Experience
in WIPO/ACE/12/10 Rev.
23 http://www.wipo.int/amc/en/domains/gtld/.

Cwm. pelueHne Blomqvist v Rolex SA and another ot 6 dbeBpans 2014 r., C-98/13, EU:C:2014:55.
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MeXayHapoaHble opaepa Ha apecT unu nonyyYeHne fokasaTernbCTB, 3aHMMaeT JOBOSIbHO MHOIO
BPEMEHMW, N OHN OKa3bIBAOTCH HEAOCTATOYHO 3P DPEKTUBHBIMU ANs 6opbObl ¢ GONbLLNM
KONNYECTBOM GbICTPO M aHOHMMHO COBEpLUAEMbIX HAPYLUEHWUIA B MHTEPHETE.

27. Ha paHHom aTane Gonee npeanoYTUTENbHLIMU BapuaHTamn SBNSOTCA Haanexatlas
OTBETCTBEHHOCTb MOCPEAHMKOB U J0OPOBObHbIE Mepbl. NOMUMO 3TOro, BCEMUPHOE UHTEPHET-
NPOCTPAHCTBO HyXXAaeTcsi B TAKOM NOAXOAeE K 3aluTe Npae Ha TOBapHbIE 3HAKWU, KOTOPbIV
oTpaxkan Obl TPaHCrpaHMYHbIN XapakTep HapyLIEHWI NpaB Ha TOBAPHbIE 3HAKN B UHTEPHETE.

O peKkTUBHBIMU NPUHMMAEMbIe MePbI CTaHYT TONbKO Toraa, korga 6yayT paspaboTaHbl U
BHEZpPEHbl COOTBETCTBYIOLLME TEXHUYECKUE U IOpUONYECKNE CTaHOAPTDI.

[KoHev, gokymeHTa]



