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The Standing Committee on Copyright and Related Rights (hereinafter referred to as the
“Standing Committee, “or the SCCR”) held its twenty-second session in Geneva from
June 15 to 24, 2011.

The following Member States of the World Intellectual Property Organization (WIPO)
and/or members of the Bern Union for the Protection of Literary and Artistic Works were
represented in the meeting: Algeria, Angola, Argentina, Australia, Austria, Barbados,
Belgium, Bosnia and Herzegovina, Botswana, Brazil, Bulgaria, Burkina Faso, Cameroon,
Canada, Chile, China, Colombia, Congo, Costa Rica, Céte d’lvoire, Czech Republic,
Cyprus, Democratic Republic of Korea, Denmark, Dominican Republic, Ecuador, El
Salvador, Finland, France, Gabon, Germany, Ghana, Greece, Guinea, Holy See, Hungary
India, Indonesia, Iran (Islamic Republic of), Iraq, Ireland, Israel, ltaly, Japan, Jordan,
Kenya, Kuwait, Kyrgyzstan, Lithuania, Malawi, Malaysia, Mexico, Monaco, Morocco,
Myanmar, Nepal, New Zealand, Nigeria, Norway, Oman, Pakistan, Paraguay, Peru,
Philippines, Poland, Portugal, Republic of Korea, Republic of Moldova, Russian
Federation, Senegal, Serbia, Singapore, Slovenia, South Africa, Spain, Sudan, Sweden,
Switzerland, Syrian Arab Republic, Thailand, Trinidad and Tobago, Tunisia, Turkey, United
Kingdom, United States of America, Uruguay, Venezuela (Bolivarian Republic of), Zambia,
Zimbabwe (89).

The European Union (EU) participated in the meeting in a member capacity.

The following intergovernmental organizations took part in the meeting in an observer
capacity: African Regional Intellectual Property Organization (ARIPO), African Union (AU),
Arab States Broadcasting Union (ASBU), International Labour Organization (ILO), South
Centre World Trade Organization (WTO) (5).

Actors, Interpreting Artists Committee (CSAI), Agence pour la protection des programmes
(APP), American Council of the Blind (ACB), Asia-Pacific Broadcasting Union (ABU),
Asociacion Nacional de Interpretes (ANDI), Associagdo Brasileira de Emissoras de Radio
e Televisdo (ABERT), Association IQSensato (IQSensato), Association of Commercial
Television in Europe (ACT), Association of European Perfomers’ Organizations
(AEPO-ARTIS), Beneficent Technology, Inc. (Benetech), British Copyright Council (BCC),
Central and Eastern European Copyright Alliance (CEECA), Centre for Internet and
Society (CIS), Centre for Performers’ Rights Administration (CPRA), Comité national pour
la promotion sociale des aveugles et amblyopes (CNPSAA), Computer and
Communication Industry Association (CCIA), Copyright Research Information Center
(CRIC), Daisy Consortium, Electronic Frontier Foundation (EFF), Electronic Information for
Libraries (elFL.net), European Broadcasting Union (EBU), European Federation of Joint
Management Societies of Producers for Private Audiovisual Copying (EUROCOPYA),
European Law Students’ Association (ELSA International), European Visual Artist (EVA),
Fundagéo Getdlio Vargas (FGV), German Association for the Protection of Industrial
Property and Copyright Law (GRUR), Ibero-Latin-American Federation of Performers
(FILAIE), Inclusive Planet Foundation, Intellectual Property Owners Association (IPO),
International Association for the Protection of Intellectual Property (AIPPI), International
Bar Association (IBA), International Center for Trade and Sustainable Development
(ICTSD), International Chamber of Commerce (ICC), International Confederation of Music
Publishers (ICMP), International Federation of Actors (FIA), International Federation of
Associations of Film Distributors (FIAD), International Federation of Film Producers
Associations (FIAPF), International Federation of Library Associations and Institutions
(IFLA), International Federation of Musicians (FIM), International Federation of
Reproduction Rights Organizations (IFRRO), International Federation of the Phonographic
Industry (IFPI), International Group of Scientific, Technical and Medical Publishers (STM),
International Publishers Association (IPA), International Video Federation (IVF), Internet
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Society, Library Copyright Alliance (LCA), Motion Pictures Association (MPA), National
Association of Commercial Broadcasters in Japan (NAB-Japan), National Federation of the
Blind (NFB), Nigeria Association of the Blind, North American Broadcasters Association
(NABA), Organizacédo Nacional de Cegos do Brazil (ONCB), Organizacién de
Asociaciones y Empresas de Telecomunicaciones para America Latina (TEPAL), Royal
National Institute, of Blind People (RNIB), Sociedade Portuguesa de Autores
(SPAUTORES), South African National Council for the Blind, Sports Rights Owners
Coalition (SROC), Third World Network (TWN), Transatlantic Consumer Dialogue (TACD),
Union Africaine de Radiodiffusion (UAR-URTNA), Unién Latinoamericana de Ciegos
(ULAC), Union Network International - Media and Entertainment International (UNI-MEI),
Vision Australia, World Blind Union (WBU) (64).

OPENING OF THE SESSION

The Director General welcomed all the delegations and opened the twenty-second session
of the SCCR. The Committee was going to deal with four substantial issues. From

June 15 to 17, 2011 the item of exceptions and limitations relating to print disabilities was
scheduled. On the issue of limitations and exceptions for persons with print disabilities, he
thanked the four proponents of the draft instruments for the discussions carried out over
the previous months, with the objective of finding an agreement on a consolidated text. He
expressed his hope to see progress in that exceptionally important area. The question of
other limitations and exceptions, notably for libraries, archives and educational institutions
was scheduled for discussion during the incoming week. Regarding the protection of
broadcasting organizations, an array of documents were to be studied and discussed,
including the proposals of the Delegations of South Africa, Canada, Japan, the paper of
the Secretariat concerning results and outcomes of the regional seminars conducted on
the issue, the paper prepared by Ms. Alexandra Grazioli, Chair of the informal consultation
on broadcasting, and the conclusions of a meeting held in Johannesburg the week before
on the issue. Regarding audiovisual performances there were a number of documents to
guide the discussions including proposals from the Delegations of United States of
America, Brazil, Mexico and India, as well as an analytical document on the results and
outcomes of the regional seminars and the recommendations of the Chair of the
open-ended consultations. The Director General expressed his deep appreciation and
gratitude to the long-serving outgoing Chair, Mr. Jukka Liedes, who had been one of the
institutions in the international copyright community.

ELECTION OF A CHAIR AND TWO VICE-CHAIRS

10.

The Director General opened the floor for proposals for a Chair and Vice Chairs for the
current session of the Committee.

The Delegation of Pakistan, on behalf of the Asian Group, informed that prior to the
session the coordinators had met to discuss the chairmanship for 2012-2013. As a result
of the consultations, it proposed the candidate of Mexico for chairing the SCCR sessions
in 2011 and the candidate of Zambia for chairing the SCCR session in 2012.

The Director General asked the Delegation of Pakistan if it had any proposals for the Vice-
Chairs.

The Delegation of Pakistan responded that its understanding was that China was proposed
as one of the Vice-Chairs.
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The Director General understood, as outcome of various meetings among the regional

coordinators, that an agreement was reached that Mr. Manuel Guerra Zamarro (Mexico)
would be elected Chair for 2011 and Ambassador Darlington Mwape for 2012. The Vice
chairs were going to be Mr. Xu Chao of China and Ms. Alexandra Grazioli of Switzerland.

The Delegation of France, on behalf of Group B, expressed satisfaction for the
nominations for chairmanship and vice-chairmanship. It recalled that consultations were
under way on the modalities of appointments of Chairs and hoped a generalized
mechanism could be found in the future.

The Delegation of South Africa, on behalf of the African Group, supported the statement
made by the Delegation of Pakistan reflecting the agreement reached in previous
negotiations. Nominations were agreed upon for 2011; for 2012 the Chair would be the
candidate of Zambia, while the selection of the Vice-Chairs had not been finalized.

The Director General suggested the interventions were recorded in the report and invited
Mr. Manuel Guerra to preside over the meeting.

The Chair expressed his profound gratitude to all the Member States for entrusting to him
the chairmanship of the Committee debating highly important issues. He was familiar with
the concerns of the regional Groups and fully aware of the potential pitfalls. He was fully
committed to ensure a transparent and impartial chairmanship, being fully respectful of the
positions of each and every one of the distinguished delegates. A positive outcome
required the utmost cooperation of all the delegations. He also called upon the Secretariat
to ensure that it provided full support to interpret the will and positions of each of the
delegations and appropriate responses to any technical concerns. Finally he expressed
sincere gratitude to the outgoing Chairman, Mr. Jukka Liedes for the work he had
undertaken since the first session of the SCCR.

ADOPTION OF THE AGENDA OF THE TWENTY-SECOND SESSION

16.

17.

18.

The Chair proposed to adopt of the Agenda in document SCCR/22/1 Prov.

The Delegation of India, on behalf of the Development Agenda Group (DAG), proposed the
addition of a specific agenda item in order to ensure that the SCCR complied with the 2010
WIPO General Assembly decision with regard to the adoption of the coordination
mechanism for implementation of the WIPO Development Agenda in all relevant WIPO
bodies. It was evident that the work of the SCCR was relevant to the Development
Agenda and its recommendations. It was important for the SCCR to consider how it was
mainstreaming the Development Agenda in its work and to report to the upcoming WIPO
General Assembly. Regarding the modalities of the reporting, it was proposed to simply
follow the practice adopted already by other bodies in order to ensure that the discussion
did not detract time from other substantive discussions on the agenda and also to ensure
that things were kept simple and straightforward. Delegations should be allowed to
present their views under that agenda item, and those views might be forwarded to the
General Assembly for its consideration. It therefore proposed the inclusion of a new
agenda item 10 after the current agenda item 9 on the protection of audiovisual
performances. The proposed new agenda item 10 would read as follows: “Contribution of
the SCCR to the implementation of the respective Development Agenda
recommendations.”

The Chair opened the floor for comments on the proposal made by the Delegation of India
concerning the inclusion of an additional agenda item number 10 referred as "the
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contribution of the SCCR to the implementation of the respective Development Agenda
recommendations."

The Delegation of France, speaking on behalf of Group B, indicated that the Group was in
a position to adopt the agenda in general, as contained in document SCCR/22/1 Prov.
Regarding the proposal made by the Delegation of India for the addition of a new item 10,
it needed to consult within Group B. Furthermore, it proposed reversing the order of the
items in such a way as to cover item 9 on audiovisual performances, followed by item 8 on
broadcasting organizations and, finally, item 7 on limitations and exceptions.

The Delegation of Pakistan, on behalf of the Asian Group, supported the proposal by the
Delegation of India and believed that, in compliance with the WIPO General Assembly’s
mandate, the SCCR should report to the General Assembly on its work on the
implementation of the Development Agenda. In relation to the proposal put forward by the
Delegation of France there was a need to discuss the issue within the regional Group.

The Delegation of Brazil supported the proposal made by the Delegation of India, on behalf
of the Development Agenda Group (DAG), to have a specific agenda item on the reporting
on the implementation of the Development Agenda recommendations. Regarding the
proposal made by the Delegation of France, its understanding was that during the
consultations on audiovisuals performances some delegations had expressed the interest
in having the issue as the first agenda item, but there was no agreement to put limitations
and exceptions as the last item.

The Delegation of Slovenia, on behalf of the Group of Central European and Baltic States,
believed that the new addition proposed by the Delegation of India should be discussed
further informally since an agreement on that modification had not been reached. The
agenda could be adopted at a later stage.

The Delegation of South Africa, on behalf of the African Group, endorsed the addition of a
new agenda item as proposed by the Delegation of India. On the proposal made by the
Delegation of France some discussion within the regional Group was needed.

The Chair proposed to adopt in general terms the agenda and to include the proposed item
10 tabled by the Delegation of India.

The Delegation of Venezuela (Bolivarian Republic of) hoped the mandate of the General
Assembly was respected and expressed support to the Indian proposal on behalf of
Development Agenda Group. It hoped the Legal Counsel of WIPO could advice on the
issue of the agenda.

The Chair recognized the need to consult the Legal Counsel of WIPO on that point, but
proposed that the Committee accepted the agenda in general terms with inclusion of the
proposal of the Delegation of India, on behalf of the Development Agenda Group, and fix
the order of the agenda items order at a later stage.

The Delegation of India suggested solving the issue during the plenary session of the
afternoon that day, before the Committee moved forward with its work.

The Delegation of France, on behalf of Group B, supported the proposal of Slovenia.
The Delegation of Slovenia, on behalf of the Group of Central European and Baltic States,

proposed that the Committee provisionally adopt the original agenda and any modifications
should be discussed in a later stage.
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The Delegation of Iran (Islamic Republic of) endorsed the position of the Development
Agenda Group and of the Asian Group. In its view the inclusion of the new agenda item
was based on the 2010 General Assembly mandate.

The Delegation of Australia supported to seek the advice of the Legal Counsel on the
possibility of suspending the discussions on the approval of the agenda and move forward
with other items.

The Delegation of Angola proposed to have a short break in order to allow some
consultation on the matter.

The Chair believed it was important to move forward and suggested the agenda be
adopted in a general way. He asked the Legal Counsel to take the floor.

The Legal Counsel of WIPO said it was perfectly possible for the Committee to continue
with substantive agenda items and to adopt the agenda at a later stage.

The Delegation of Nigeria endorsed the proposal to proceed with substantive issues.

The Delegation of Mexico echoed the previous proposals to continue with the work on a
provisional basis.

The Delegation of the United States of America proposed to approve the agenda until item
7 and to leave the approval of the full agenda for a later stage.

The Delegation of Venezuela (Bolivarian Republic of) stated that the Committee could not
start the negotiations without adopting the agenda, and therefore supported the proposal
form the United States of America.

The Delegation of South Africa, on behalf of the African Group, said that the Group could
not accept to adopt only items from 1 to 6, but it was open to proceed with substantial
issues and come back on the agenda at a later stage.

The Chair confirmed that the adoption of the agenda was deferred to a later stage and
opened item 4, referring to document SCCR/22/13 on the accreditation of new non-
governmental organizations.

ACCREDITATION OF NEW NON GOVERNMENTAL ORGANIZATIONS

41.

The Committee approved the accreditation of the Indian Broadcasting Foundation as an ad
hoc observer to the SCCR.

ADOPTION OF THE REPORT OF THE TWENTY-FISRT SESSION OF THE STANDING
COMMITTEE ON COPYRIGHT AND RELATED RIGHTS

42.

43.

The Chair proposed that if at the moment there were no substantive remarks on the draft
report of the 21st session, document SCCR/21/12 Prov., technical corrections and
amendment proposals to the draft report could be considered by the Secretariat until
June 24, 2011.

The Committee approved the report of the 21st session.
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General Statements

44.

45.

46.

47.

48.

49.

The Chair asked the African Group whether it was in the position to present document
SCCR/22/12, which included a proposal from the African Group on exceptions and
limitations for persons with print disabilities.

The Delegation of South Africa clarified that the proposal was a revision of the draft
proposal that was submitted in the 21st session of the SCCR. It did not mean to putin
question anything it was agreed upon the previous year. The original proposal took
inspiration from the draft treaty submitted by Brazil, Ecuador and Paraguay and supported
by Mexico, with the addition of some revisions.

The Delegation of Venezuela (Bolivarian Republic of) raised some doubts regarding the
way of proceeding and proposed to start with general statements.

The Delegation of France, on behalf of Group B, supported the request to make general
statements first.

The Chair explained that the question to the African Group was simply to find out a little bit
more about the proposal that had been recently submitted. He opened the floor for
opening statements.

The Delegation of Pakistan, speaking on behalf of the Asian Group, recalled that the
Committee had a lot of work and hoped that it would reach positive results on the important
topics for developed and developing countries. With regard to broadcasting organizations,
it took note of document SCCR/22/9 regarding results of 2010 broadcasting seminars. It
welcomed the informal meeting on the protection of broadcasting organizations held in
2011 and it understood that the consultation meeting involving technical experts was
mandated to clarify outstanding technical issues, relevant for the protection of the
broadcasting organizations, by following the signal based approach, mandated by the
WIPO General Assembly in 2007. The Asian Group reiterated its support to develop a
treaty to protect broadcasting and cablecasting organizations in the traditional sense. With
regard to the protection of audiovisual performances, the Asian Group urged the
Committee to continue its work on the proposed treaty. Taking into account document
SCCR/22/10 and the work carried out during the informal consultations on the protection of
audiovisual performances held in Geneva on April 13 and 14, 2011, the SCCR should
examine new proposals and made recommendation in the current session. It took note
with interest the new proposals by the Delegations of Brazil, India, Mexico and United
States of America, as well as the efforts made by the Delegations of India, Mexico and the
United States of America to come up with a joint proposal in relation to Article 12. It looked
forward to a positive outcome in that respect. It was important that norm-setting activities
in WIPO were not limited to intellectual property rights, but reflected a broader social and
development context. With a view to provide for greater balance it was important to have a
framework for safeguarding the public framework. Furthermore, it expressed appreciation
for the work of the SCCR on exceptions and limitations that were crucial to maintain a
balance. The Group was ready to proceed with the work on the basis of the treaty
proposal put forward by the Delegations of Brazil, Ecuador, Paraguay and Mexico, as well
as all the other proposals which had been put forward during the previous sessions. It
looked forward to participating constructively in the discussions with the hope that progress
could be achieved on establishing the normative framework on exceptions and limitations.
It also looked forward to the conclusion of negotiations on limitations and exceptions for
persons with reading disabilities and the convening of a diplomatic conference for the
adoption of legal instruments on the issue. At the same time it hoped that the Committee
would also discussed the issues of limitations and exceptions encompassing other areas of
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public policies. In that context the Asian Group supported the future work of the
Committee with a sequential approach on all the issues.

The Delegation of Venezuela, speaking on behalf of GRULAC, reiterated its willingness to
cooperate in the work to be undertaken. It reaffirmed its commitment to ensure
substantive progress enabling the Committee to reach consensus on various issues, while
striking the balance for the benefit of all stakeholders. GRULAC was willing to make
progress towards the adoption of a treaty to improve access to visually impaired persons
and other persons with print disabilities and considered the substantive progress made on
limitations and exceptions highly important. The adoption of that treaty would enable
access to knowledge for vulnerable sectors of the population. The proposal was closely
connected to the principles and objectives of the United Nations Convention on the Rights
of Persons with Disabilities since it promoted full and equal enjoyment of fundamental
human rights and freedoms for all persons with disabilities. Moreover GRULAC stressed
the importance of protecting copyright and related rights as basic tools to enable the
driving forward of social and economic development for all countries. It wished to extend
special thanks to the Delegations of Brazil, Ecuador, Paraguay and Mexico for their efforts
to achieve consensus among Member States with a view to achieving a treaty.

The Delegation of South Africa, on behalf of the African Group commended the efforts
made by the Secretariat in organizing open-ended and informal consultations on the
protection of audiovisual performances and broadcasting organizations from

April 13 to 15, 2011. Those consultations had further reinforced the importance of those
issues. In that regard, the African Group remained supportive to work towards the
finalization of the treaty on audiovisual performances and on finding a way forward on the
negotiation for the protection of broadcasting organizations. The Group also expressed its
gratitude to the Delegations of European Union, the United States of America and Brazil
for hosting meetings in preparation of the session of the SCCR. The African Group had
participated constructively and continued to engage positively in informal consultations with
proponents of the other three proposals on exceptions and limitations for persons with print
disabilities. It hoped that the same spirit of cooperation prevailed in future sessions when
the issue of limitations and exceptions for educational, teaching and research institutions
and for persons with other disabilities would be discussed. To that end, the African Group
had submitted a document entitled draft WIPO Treaty on Exceptions and Limitations for
Persons with Disabilities, Educational and Research Institutions, Libraries and Archives
included in document SCCR/22/12 for the consideration of the Committee. The document
was a revision of the draft treaty submitted by the African Group during the 20th session of
SCCR (document SCCR/22/11). The draft did not suggest remerging from the work
adopted by the Committee at its previous session but rather clarified the position of the
African Group. Finally the African Group looked forward to a constructive engagement and
to reach agreement on a way forward on all three substantive agenda items of the agenda.

The Delegation of France, speaking on behalf of Group B, thanked the Secretariat for
organizing consultations on the protection of both audiovisual performances and
broadcasting organizations. Several members of the Group had also been actively
involved in the informal consultations on limitations for persons print disabilities trying to
identify common ground and promote convergence among the different proposals. The
current session of the SCCR was of the utmost importance in view of the subsequent
General Assembly in September 2011. Group B was deeply committed to improve the
access of print and other reading disabled persons to copyrighted works as reflected in the
regional and national legislation of its Member States. It looked forward to achieving an
effective and expeditious solution both to facilitate cross-border circulation of adaptive
format, as well as the extension of that type of legislation to as many countries as possible.
It also emphasized the important role played by the Stakeholders' Platform the efforts of
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which should continue in parallel with the SCCR efforts to establish norms. On the
protection of audiovisual performances, the SCCR should maximize its current efforts in
order to agree on the text of a treaty. Such a treaty would greatly contribute to cultural and
economic development as well as promote cultural diversity. Group B continued to believe
that the Committee should move towards a treaty providing a properly calibrated protection
for broadcasting organizations.

The Delegation of Slovenia, on behalf of the Group of Central European and Baltic States,
recognized the importance of the protection of audiovisual performances and thanked the
WIPO Secretariat for the preparatory work done. It hoped that the agreement to
reconvene the diplomatic conference would be reached at the current session of the
SCCR. The previous session of the SCCR proposed that an agreement on the timetable
of future work on the protection of broadcasting organizations should be reached.
Therefore, it was the collective responsibility of the Committee to fulfill those commitments
and strive toward that goal. In the latest SCCR sessions a strong emphasis had been
placed on improvement on the access to protected works by persons with a print disability.
It thanked the Secretariat for the comparative list of proposals relating to copyright
exceptions and limitations for persons with print disabilities. The Group believed that the
joint recommendation submitted by the EU provided the most efficient and practical
solution which would tackle obstacles in an expedited way. It also supported informal
discussions taking place among the four proponents and hoped those discussions would
be successful.

The Delegation of China hoped that during the current session the Committee achieved
substantive results. The Delegation was very much interested in all the items to be
discussed and had a flexible approach towards all constructive proposals.

The Delegation of Iran (Islamic Republic of) supported the statements made by the
Delegation of Pakistan, on behalf of the Asian Group, and by the Delegation of India, on
behalf of the Development Agenda Group. The previous session of SCCR had worked in
a positive atmosphere and had reached a great outcome. It believed that there was an
urgent need to protect broadcasting organizations and prevent signal piracy. It supported
the establishment of a new treaty to protect the signals of broadcasting organizations as
mandated by the General Assembly in 2007. In that regard it welcomed the drafting of a
treaty on the protection of broadcasting organizations presented by the Chair of the
informal consultations. The document had recognized important elements and specific
scope and objective of the treaty as mandated by the General Assembly in 2007 which had
provided a ground for the start of negotiations and discussions with the hope of solving the
outstanding issues. In that process the legitimate concerns of the developing countries,
namely the possible implication for access to information and content, especially those in
public domain, should be taken into account by the inclusion of robust exceptions and
limitations. The Delegation was not willing to accept the protection of webcasting
organizations and the protection should not be extended to the organizations other than
broadcasting, which used web as a service provider for their activities such as universities
or research centers. With regard to the protection of audiovisual performances, it was
committed to engage constructively on developing international protection for audiovisual
performances taken in due account the new developments occurred since the 2000
diplomatic conference. With regard to the limitation and exceptions it was glad to see a
concrete work plan as well as a specific timetable and devoting of three extra days to
develop normative framework on limitations and exceptions was important. It was time for
the Committee to start the negotiations on a treaty for limitations and exceptions for
copyright materials in all areas. To solve the challenge of visually impaired persons all
Member States were to find an effective solution to the problems. Therefore the SCCR
benefiting from three extra days devoted to the issue with a view to recommend to the
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General Assembly to consider holding a diplomatic conference in 2012. It believed that
only a binding framework would ensure sustainable access to the copyrighted works.

The Delegation of the European Union and its 27 Member States hoped that the SCCR
would be able to agree to a constructive way forward on all the issues on the agenda in a
balanced manner. During the informal consultations, participants had been able to
examine the proposals from the Delegations of India, Mexico and the United States of
America on the article dealing with transfer of rights. It hoped that differences could be
narrowed and that the SCCR could have reconvened a diplomatic conference to finally
achieve international protection for audiovisual performances. During the informal
consultations, the presentations made by the Delegations from Canada, Iran, Japan and
South Africa, as well as organizations such as the International Olympic Committee
confirmed the need to protect broadcasting organizations against piracy. It looked forward
to discussing the document prepared by the Chair which hopefully would result in the
possibility of making concrete progress on the issue of broadcasting organizations. The
subject of limitations and exceptions for persons with print or reading disabilities was also
important and had been given much consideration by participants of the Standing
Committee. It had been working with other proponents in that area to find common
positions and looked forward to presenting the results of the work. It also informed the
SCCR that on the May 24, an IPR communication entitled a Single Market for Intellectual
Property Rights, which proposed an overall strategic vision in the area had been adopted
by the European Commission.

The Delegation of Brazil, intervening on behalf of the co-sponsors of the proposal of the
treaty on copyright exceptions and limitations to the benefit of visually impaired persons,
recalled that at the previous session of the Committee Member States had agreed to a
work program for the subsequent three sessions. According to the work plan, the
Committee would undertake text-based work with the objective of reaching an agreement
on appropriate exceptions and limitations for visually impaired persons in the first session;
and libraries and archives and educational and research institutions and other disabilities
in the following two sessions. Such work program also requested the SCCR to submit a
recommendation to the General Assembly on all the topics of the agenda in accordance
with the specific timetable. Member States were presented with the opportunity to
recommend to the General Assembly the convening of a diplomatic conference to approve
the treaty on exceptions and limitations for the benefit of visually impaired. There were
currently 161 million people worldwide who were blind or visually impaired, and further 134
million had uncorrected visual impairment. Ninety percent lived in the developing world. In
spite of that, even in the wealthiest markets less than 5 percent of published books were
available in accessible formats. There was a book famine depriving people of access to
education, culture and entertainment. The treaty would provide visually impaired persons
with the opportunity to develop and utilize their creative, artistic and intellectual potential
and also for the enrichment of society and their benefit and help Member States to
implement Article 30 of the United Nations on the Convention on the Rights of Persons
with Disabilities. The SCCR should take all appropriate steps in accordance with
international law to ensure that laws protecting intellectual rights did not constitute an
unreasonable barrier. The draft treaty addressed two fundamental elements; first it
required that all countries had in the national law exceptions and limitations to the benefit
of visually impaired, promoting access to education, culture and entertainment; and,
second, it required that such exceptions and limitations provide for the cross border
sharing of works in accessible formats. The treaty provisions should be flexible enough to
allow countries to implement them according to their own legal systems and practice but
they should also be specific enough to provide legal certainty to those involved in the
reproduction, distribution and making available accessible format. The four groups of
countries that had presented proposals on limitations and exceptions for the visually
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impaired had been working together to try to converge in to a single text, which could be
the basis for the negotiations.

The Delegation of India, on behalf of the Development Agenda Group (DAG), was
optimistic that progress would be made on all the important issues that reflected the
shared interests of both developed and developing countries. The issue of exceptions and
limitations was particularly important for the Group since it was an important tool to bring in
the necessary balance between the interests of rights-holders and the larger public
interest. It supported the text-based negotiation with the objective of reaching agreement
on appropriate exceptions and limitations for visually impaired persons. The main focus of
the current session was the issue of a treaty for facilitating access to protected books and
written material for the visually impaired. In that context the Group welcomed the treaty
proposal put forward by the Delegations of Brazil, Ecuador, Paraguay and Mexico, as well
as other proposals. The progress made by the proponents of the various proposals as well
as the European Union, the United States of America and the African Group, was
encouraging and informal consultations on the subject were appreciated. It was vital that a
treaty ensured that all countries had in their law exceptions and limitations to facilitate
access to reading material for the visually impaired while also providing for the cross-
border sharing of works in accessible formats. It believed that the current session
represented a historic opportunity to all WIPO Member States to contribute tangibly to
persons worldwide by recommending to the next General Assembly to convene a
diplomatic conference. The members of the Group stood ready to work in a spirit of
goodwill to achieve positive outcomes. It looked forward to the inclusion of the proposed
new agenda item 10 that would enable the Committee to discuss how it was contributing to
the mainstreaming of the WIPO Development Agenda and allowed to report to the WIPO
General Assembly as mandated in 2010. That was particularly relevant given the ongoing
discussions in the Committee, especially on limitations and exceptions. It looked forward
to a rapid adoption of the agenda with the inclusion of item 10.

The Delegation of India, speaking in its national capacity, appreciated the sincere efforts of
the Secretariat to organize three additional working days exclusively dedicated to discuss
limitations and exceptions for visually impaired persons, especially to discuss the four
proposals to reach a compromise on the matter. It reported that the European Parliament
had passed a resolution supporting the adoption of the WIPO treaty for copyright
exceptions for visually impaired and other print disabled persons. The Delegation believed
that there was an urgent need to move towards to facilitate access to copyrighted material
in all accessible formats to persons with disabilities. and reiterated its support to the
proposals of the Delegations of Brazil, Ecuador, Paraguay, Mexico and the United States
of America for improved access to blind, visually impaired and other reading disabled
persons. It expressed its appreciation for the informal consultations on the protection of
broadcasting organizations held in Geneva in April 2011. The non-paper with elements for
a draft treaty on protection of broadcasting organizations (document SCCR/22/11)
submitted for the current session SCCR had brought back all the objectionable ingredients
of webcasting and signal casting which was against the mandate of the General Assembly
of 2007. . It expected the discussions could lead towards fruitful solutions on the transfer
of rights and the protection of audiovisual performances as agreed in the open-ended
consultations held in April 2011. The Delegation of India was in touch with the Delegations
of the United States of America and Mexico to develop a proposal on that matter.

The Delegation of Argentina supported the proposal made by the Delegations of Brazil,
Paraguay, Ecuador and Mexico with regard to a future binding instrument on exceptions
and limitations for visually impaired persons and other persons with reading disabilities
included in the document SCCR/18/5. The proposal would improve access to information
for a sector of the society which was facing major obstacles to enjoy full use of cultural and
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scientific works. It was important to strike an appropriate balance to ensure the respect of
human rights, an issue also closely linked to the general principles of the WIPO
Development Agenda. The UN Convention on the Rights of Persons with Disabilities
provided that States should take all appropriate measures in accordance with international
law to ensure that intellectual property legislation did not constitute a barrier or a form of
discrimination for access for disabled persons to cultural materials. It announced that
Argentina had decided to co-sponsor the proposal of the Delegations of Brazil, Ecuador,
Paraguay and Mexico.

The Delegation of Uruguay expressed support to reach agreement with a view to ensuring
that the proposal for a treaty for the benefit of the visually impaired be transformed into a
binding international instrument. Uruguay together with the Delegations of Brazil, Chile
and Nicaragua had co-sponsored in the 16th session of the SCCR a proposal concerning
limitations and exceptions. Uruguay had hosted important meetings in May 2009 and in
May 2011, where delegates from the intellectual property offices in Latin America,
organizations representing the blind, and individual and collective rights-holders
organizations had participated. In order to ensure the legitimacy of the international
copyright system, a treaty should be in accordance with the UN Convention on the Rights
of Persons with Disabilities. The Berne Convention, as well as the WIPO Treaties of 1996
also included the possibility of exceptions to copyright and related rights. The international
framework was lacking in various areas as it did not expressly take into account the needs
of the reading impaired and those exceptions were established nationally and were limited
in scope.

The Chair opened the afternoon session and reminded that at 4.30 p.m. a High-Level
Dialogue on Copyright organized by the Director General of WIPO was going to take place.

The Delegation of Nigeria pointed out that the Committee was at a critical stage, and there
was a clear need to move forward on the various key issues on the agenda. It hoped the
regional Groups and national Delegations were willing to show flexibility to reach positive
results. One of the key issues was the treaties for the protection of audiovisual
performances and for the protection of broadcasting organizations. The reports of all the
regional consultations held in 2010 and the outcome of open-ended consultations showed
that the Committee was moving towards a consensus. It hoped that the outstanding issue
of transfer of rights under the treaty for the protection of audiovisual performances would
be resolved at the ongoing session, and a recommendation would be made to the General
Assembly to take a decision on the convening of a Diplomatic Conference at the earliest
possible time. Regarding the protection of broadcasting organizations, the Delegation
stressed that a treaty on the matter would be beneficial to all countries, and could help
investment in the sector in addition to competitiveness and access to information and
knowledge. The Delegation of Nigeria continued to support the position of the African
Group on the subject. On the issue of limitations and exceptions, it supported the treaty
approach and in particular the African Group position on holistic approach as contained in
document SCCR/22/12. Similarly it was important to adopt measures to address social,
economic, cultural and technological issues affecting developing countries. Nigeria had an
estimated population of 5.5 million that were either blind or have other forms of visual
impairments.

The Delegation of the Russian Federation thanked the Secretariat for having provided the
translation into Russian of all the documents. It supported the position of the majority of
the Delegations that there was a need to move forward promptly toward concrete results.
It thanked for all the preparatory work reflected in the documents on broadcasting,
audiovisual performance, and limitations and exceptions. All Member States knew that it
was necessary to find a good international mechanism that made it possible both in terms



65.

66.

67.

SCCR/22/18
page 13

of national legislations and the international context to make decisions serving the interests
both of the general public and the rightholders. It supported the idea to start working on
concrete documents, including draft treaties, to allow the SCCR to issue definitive
recommendations to the General Assembly to convene a Diplomatic Conference. There
was also a need to make progress with regard to the audiovisual performances issue.

The Delegation of the United States of America addressing the issue of the audiovisual
treaty endorsed the interventions of the Delegation of Nigeria. It was committed to reach
an agreement, in particular on the outstanding issue of Article 12. lts work had started with
the Delegations of India and Mexico to find a consensus proposal in the incoming days. It
believed that the 19 Articles served as a basis for moving forward and it looked forward to
working with the Delegation of Brazil on some of the concerns and questions they had
raised. Concerning the draft treaty on the protection of broadcasting organizations, the
United States of America had been pleased to attend the informal consultations organized
by the Secretariat. It was also pleased to see the new suggestions put forward by South
Africa. The problem of signal piracy must be addressed, but it shared the concerns of
other delegations that protection of broadcasting organizations must be properly calibrated
and should not harm the public domain. On the topic of limitations and exceptions,
copyright exceptions for persons with print disabilities were a priority. The Africa Group,
the European Union, the Delegations of Brazil, Mexico, Ecuador, Paraguay and the United
States of America had been holding informal meetings in an effort to reach consensus on
both the substance of new international copyright legal norms for persons with print
disabilities, and the procedure to achieve those norms. Four large meetings had been
held, hosted by Brazil, the United States of America, the European Union and Mexico. The
meetings had not been easy but the efforts had been sincere, genuine and in good faith.
As stated by other delegations, a large number, perhaps most of the Member States of the
SCCR had ratified the UN Convention on the Rights of Persons with Disabilities. The
United States of America was in the process of ratifying that Convention. Article 30 thereof
obliged Member States to take appropriate measures to ensure copyright law did not
constitute an unreasonable or discriminatory barrier to access to cultural materials for
persons with disabilities. Although it was already a binding treaty obligation, there were
dozens of Member States both Party to the Convention and Members of the Committee
that apparently did not yet comply with that binding obligation. It hoped that the SCCR
succeeded in establishing new international legal norms on both copyright exceptions and
on cross-border exchange of special format copies. As a final thought, it suggested that it
was not enough to have an international norm in place; there was a need for a program, a
structure to give countries an incentive to bring their law into compliance with those norms.

The Delegation of Paraguay said that copyright was to be in balance with other legitimate
rights of other members of society and, in particular, access not only to facilitate education
and access to culture, but also to enable creation of art and knowledge. Most of the
countries had not regulated the exceptions and limitations for the blind and other people
with disabilities and that session was an opportunity to reach consensus to move forward
towards a treaty that would protect the needs of persons with disabilities, including the
cross-border transfer of works in accessible formats. Adopting an international treaty was
the only normative manner of ensuring that Member States would be able to have an
interchange of different formats, and to be able to distribute and disseminate information.
There was a need to identify specific dates for a diplomatic conference in order to deal with
that crucial issue without delay.

The Delegation of South Africa, speaking in its national capacity, aligned itself with the
statement made by the African Group. It reiterated its position regarding the importance of
a balanced approach between the intellectual property rightholders and public interests. It
was therefore pleased with the progress made on the limitations and exceptions on
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copyright and related rights. It remained committed to fulfill the parameters of the work
program adopted at the 21st session of the SCCR. With respect to the protection of
audiovisual performances, it hoped to see finalization of the outstanding article on transfer
of rights with a view to recommending to the General Assembly the reconvening of the
Diplomatic Conference to adopt a Treaty. South Africa had made a proposal on the
protection of broadcasting organizations the main feature of which was a technology-
neutral approach. That meant that the protection should not be tied to any specific
platform. Hence, it suggested reviewing the decision of the 2007 General Assembly which
mainly included broadcasting in the traditional sense.

The Delegation of Ecuador expressed the desire to apply the norms of intellectual property
as a tool for economic, social and cultural development for the society, in full respect of the
norms regarding human rights. It was very important that the SCCR talked about initiatives
to obtain better conditions for artists, but also on the issue of limitations and exceptions.
The Delegation wanted to discuss the promotion of other rights like education or non-
discrimination and believed that the work on limitations and exceptions was very positive.
International norms should be inclusive and complementary. It thanked the submission of
the draft treaty produced together with the Delegations of Brazil, Paraguay and Mexico to
defend people with print impairments. It also pointed out that Ecuador had organized the
first regional day in the Andes on access to reading to people with disabilities, together
with the Latin-American Union of the Blind in June 2011. The meeting had facilitated the
submission of a proposal for national initiative to solve the issue.

The Delegation of Guatemala, speaking on behalf of GRULAC, appreciated the informal
consultations organized by the Secretariat. It was supportive of such informal approach
that was beneficial to address concerns of all Member States. The Delegation was open to
discuss initiatives that could help to find a solution for ensuring international protection of
audiovisual performances while striking a balance on the issues of authorization and
remuneration. With reference to limitations and exceptions, it stressed the need for
immediate action of the Committee, in particular in adopting a comprehensive solution for
persons who had hindrances in accessing normal formats. The legitimate aspirations of
persons with visual impairments should be met.

The Delegation of Malawi supported the statement made by the Delegation of South Africa
on behalf of the African Group. Malawi looked forward to the conclusion of the discussions
of the important issues, namely, limitations and exceptions, protection of broadcasting
organizations, and protection of audiovisual performances. The proposed treaty on the
protection of persons with disabilities was very important and Malawi would take
advantage of the treaty to include the provisions into its national legislation under review at
that moment. It aligned itself with the proposal made by the African Group to consider a
holistic approach for limitations and exceptions. The Delegation also considered important
the discussions on the other two proposed treaties on the protection of broadcasting
organizations and on the protection of the audiovisual performances with a view to their
speedy conclusion.

The Delegation of Senegal recalled that in 1996, close to end of the Diplomatic
Conference, Member States had discussed the protection of audiovisual performances.
Much advancement had taken place after 1996 and at that time the Committee was again
close to agree on a treaty. The Delegation was supportive of a quick conclusion of the
process. Protecting the signals and creating a safe framework were real concerns for the
Delegation. Concerning limitations and exceptions, everyone should be sensitive to such
problems. The copyright system had always been based on a fair balance between the
public interests and the interests of the rightholders. It supported the statement of the
African Group.
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The Delegation of Nepal observed that the Committee was since more than a decade
discussing and exchanging views in relation to the protection for both broadcasting
organizations and audiovisual performances. Several proposals and counterproposals had
been put forward, papers and studies had been published and seminars had been
organized to understand the issues in greater details. The Delegation hoped the
Committee to take some positive step forward during the session. The Delegation
believed that the vibrant growth of technology had placed tremendous pressure on the
broadcasting organizations and their signals. Rampant signal piracy was certainly an
issue that had to be addressed. The Rome Convention of 1961 could not solve all the
problems raised by rapid technological developments in the area of broadcasting. The
nature of the broadcast and the signals could never be addressed within domestic confines
as it was an issue that could only be addressed by global undertaking. The new treaty
should not affect public interest, access to information and consumer interest. Regarding
the protection of audiovisual performances, the Delegation was supportive and believed
that the central issue of the transfer of rights had to be spelled out in clear language, in
such a way that the final solution could work out for both the audiovisual performers and
the producers of movies. On the subject of copyright limitations and exceptions, the issue
of visually impaired persons and other persons with print disabilities was ready to be
concluded.

The Delegation of Colombia expressed its support to the statement of GRULAC. The
adoption of a treaty on limitations and exceptions for the visually impaired was extremely
important. In Colombia lived more than 1.134.085 visually impaired. The right of access to
culture, education and information must be guaranteed to them in line with the Convention
on the Rights of Persons with Disabilities. In relation to audiovisual performances, it
agreed with the proposal of the new article 12 presented by the Delegation of Mexico, as
that text was in line with the relevant national legislation. It hoped that a solution was
found soon in order to achieve a treaty. Similarly the Delegation was ready to further
discuss on the issue of broadcasting organizations.

Statements of Inter-Governmental and Non-Governmental Organizations

74.

75.

The representative of the African Intellectual Property Organization (ARIPO) informed that
the mandate of ARIPO was expanded to include copyright and related rights, and a
copyright officer had been hired to implement that mandate. Therefore it was going to be
able to participate actively in the activities of the Committee. ARIPO was also very
interested in the outcomes of the discussions on limitations and exceptions, protection of
broadcasting organizations and audiovisual performances. A special thank was expressed
to WIPO for organizing a meeting for heads of corporate offices of ARIPO Member States,
held in May 2011, which had provided an opportunity to consider issues related to the
mandate of copyright and related rights in the organization. The meeting was useful for
the development of a clear strategy for the implementation of that important mandate.
ARIPO had conducted a survey on the status of copyright and related rights protection in
its Member States and was planning to play a pivotal role in the development of new
strategies in the field. It also associated itself with the statement made by the Delegation
of South Africa on behalf of the African Group, and particularly a holistic approach to
limitations and exceptions.

The representative of European Visual Artists (EVA) shared the objective of facilitating
access to intellectual property for persons with disabilities in a quick way. It was in the
interest of all to do it in a way that did not conflict with interest of copyright holders. That
required careful framing of exceptions and limitations to exclusive rights in national
legislations. It further required collaborative efforts and dynamic solutions and innovative
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solutions reflecting quickly advancing technology. There were already numerous
examples of best practices in the publishing industry. Licensing solutions had proven more
flexible and sustainable than purely legislative solutions. EVA accepted exceptions in
favor of people with print disabilities as long as they were appropriately and narrowly
framed to address the specific purpose that they were intended to serve. In addition,
exceptions needed to be complemented by licensing solutions, particularly in respect of
enabling cross-border file transfers. Any legal instrument should be therefore created
within the existing framework or legal treaties, and in line with the principles of the three-
step test in Article 9(2) of the Berne Convention.

The representative of the Ibero-Latin-American Federation of Performers (FILAIE),
reminded the Committee about the urgent need to adopt an international treaty that would
adequately protect audiovisual performers and artists against all forms of piracy and hoped
that a consensus could be reached on Article 12.

The representative of the World Blind Union (WBU) thanked the Committee for arriving at a
convergence document on the proposals from the Delegations of Brazil, Ecuador,
Paraguay, Mexico, Argentina, the African Group, the United States of America and the
European Union, and expressed the hope that the Committee could make a
recommendation to the WIPO General Assembly for a diplomatic conference in the
foreseeable future. Any delay in a legally binding instrument would mean that many
millions of persons would continue to face exclusion from access to information, culture,
opportunities for study and work, and participation in their communities.

The representative of DAISY Consortium supported an agreement to address the needs of
people with print disabilities through a binding instrument. That would ensure access to
copyrighted works across borders in a sustainable and cost effective way. It envisioned a
world where people with print disabilities had equal access to information and knowledge
without delay or extra cost, including disaster situation eras. He decried the perception
held by some Member States that licensing or advisory frameworks would adequately
solve the needs of people with print disabilities, stating that licensing arrangements did not
cover many vital publications and might also result in unacceptable delivery delays and
generate additional costs as well. He urged the Delegations to rapidly reach an agreement
on a binding legal framework needed to meet the obligations under the United Nations
Convention on the Rights of Persons with Disabilities.

The representative of the Knowledge Ecology International, Inc. (KEI), endorsed the
discussion of the Committee on copyright limitations and exceptions as those would
ensure greater access to knowledge. He particularly noted the proposal by the Africa
Group on copyright limitations and exceptions and expressed its disappointment on the
proposal for a soft law or recommendation instead of a substantive treaty for people with
print disabilities. That could result in a delay of a three or more-year period to discuss and
evaluate whether or not there should be a work toward treaty for people with print
disabilities.

The representative of the National Federation of the Blind (NFB) called on the SCCR to
look at a potential treaty for the millions of visually impaired and blind people around the
world as a fundamental human rights issue. The right to have access to information was
the most important right blind people needed to break away from abject poverty, to
participate in the world economy and to become true first class citizenship the
representative noted. If a treaty was good enough for broadcasters, for performing artists;
then a binding international norm on limitations and exceptions providing not only access
to materials for visually impaired but also the liberty to share the materials across borders
was certainly also good enough.
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The representative of the European Blind Union (EBU) endorsed earlier statements calling
for a treaty on access for print disabled people. The EBU rejected the proposal of the
European Union on a soft law approach to address the issue of access for print disabled
people and implored Group B to follow the directive of the European Parliament to work
actively and positively in the framework of the SCCR for a binding legal norm based on the
treaty proposal drafted by WBU.

The representative of the International Federation of Film Producers Association (FIAPF)
reiterated the support of FIAPF for a multilateral process to resolve the issue of access to
books by blind and visually impaired people. This was clearly a public interest matter
which cut across the global community of nations and should be addressed in a manner
that best guaranteed tangible improvements in access to knowledge and access to culture
by people with print disability. He indicated that depending on whatever international legal
approach was adopted any future discussions should focus on the equilibrium between
copyright and exclusive rights on the one hand, and access by visually impaired people on
the other hand. Any introduction of exceptions into national laws should rather be
envisaged strictly within the parameters of the three steps test of the Berne Convention.

The representative of the International Video Federation (IVF) pledged his support for a
pragmatic solution to increase the availability of books in specialized formats for print
disabled persons in the developing world. He appreciated the dedication of the Committee
to agree on a common text for an international instrument aimed at improving access to
reading materials by print disabled persons.

The representative of the South African National Council for the Blind (SANCB) endorsed
the statements made by other NGOs and members of the World Blind Union earlier in the
session. SANCB believed time was now for the SCCR to conclude an agreement on an
international instrument. On behalf of visually impaired in Africa and other developing
countries, he urged Member States to conclude negotiations on a possible international
instrument to provide access to blind and partially sighted persons without delay. He
indicated that everyday the Committee delayed in taking a decision, it negatively impacted
on the lives of blind and visually impaired people.

The representative of Centre for Internet and Society (CIS) expressed gratitude to Member
States for their efforts to find a solution for limitations and exceptions for the visually
impaired. The representative reminded the Committee that up-to-date there were over 147
signatories and 100 advocates to the UN Convention on the Rights of Persons with
Disabilities (CRPD).

The representative of the International Publishers Association (IPA) expressed his support
for a legal instrument for persons with print disability which built on the existing
international framework. He indicated that any legal instrument so adopted should give
publishers the privilege to directly make works available in any accessible format whether
commercially or otherwise, nationally and internationally to persons with disability. The
formats could be based on cross-border file transfers or on licensing arrangements and
must be given priority over national copyright exceptions.

The representative of Beneficent Technology, Inc. (Benetech) was a strong supporter of
the WBU's advocacy for a global treaty to help people with print disabilities. Citing the
‘Bookshare Library Project’ for the severely print disabled people as an example, he said
that the project had over the last one year grown from serving 100,000 people to 140,000
people and its collection from 70,000 books to nearly 110,000 books in the United States
and could therefore be replicated globally to remedy the global book famine given the right
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legal backing. Benetech attributed the rapid increase in collection to the extensive
voluntary support from publisher-partners in the United States of America, Canada, the
European Union and India. Those publishers had given permission for the books to be
distributed globally for the benefit of people with disability. All qualifying visually disabled
in Australia, Denmark and Qatar now had free access to Bookshare international library
with also hundreds of titles in Hindi, Tamil and Spanish. The Government of Qatar was
also partnering to develop an Arabic language service.

The representative Library Copyright Alliance (LCA) expressed her appreciation to the
SCCR for its continuous focus on limitations and exceptions for persons with print
disabilities and hoped the consensus building would continue in future sessions.
Regarding educational institutions, libraries and archives, she reiterated her support on the
ongoing work of the United States of America, the European Union, Mexico, Ecuador,
Paraguay, Brazil, the African Group and other Member States which had held a series of
consultations to create a joint recommendation which included exceptions for people with
reading disabilities. The positive progress made must lead towards a diplomatic
conference for the adoption of an international treaty soon.

The representative of the International Federation of Library Associations (IFLA) was
encouraged by the level of support of Member States for a possible treaty on limitations
and exceptions for the visually impaired, libraries and archives and for education. The
recognition of many Member States on the importance of exceptions was a positive sign.
He noted that research and innovation depended on access to collections and materials
which went beyond what was currently been offered by vendors. Only libraries and
archives could provide such content and hence needed the exceptions and limitations to
offer such services.

The representative of the Inclusive Planet Foundation (INCP) reiterated his support for a
treaty to provide exceptions for persons with visual impairment and other reading disabled
persons; stating that the licensing system incorporated by publishers had not been a
helpful cater for the needs of persons with print disabilities. The representative bemoaned
the difficulties in securing licenses. He said that the only practical solution was exceptions
through a treaty that would empower persons with disabilities. The Trusted Intermediary
system or any system which required prior approval of publishers for license for conversion
of a protected work was too cumbersome.

The representative of the British Copyright Council (BCC) referring to the United Kingdom
Act 2002, which among other exceptions included a provision for visually impaired people,
said that existing laws and treaties had not produced the desired results due to the very
fast-moving technology era. Many files were already offered following the publishers
associations guidelines and other model licenses. He praised the work done by the WIPO
TIGAR project using the networks of trusted intermediaries. He expressed the hope the
Committee would soon agreed on a consensus text urging the delegations to take into
account the experience of Member States which already had exceptions for the visually
impaired. To BCC the voluntary route with flexible and tailored made licenses could keep
pace with modern technology and the changing needs of visually impaired people.

The representative of the International Group of Scientific, Technical and Medical
Publishers (STM) applauded the Delegations for the high level of support for the various
issues on the agenda of the SCCR. The essential challenge before the SCCR was to
create an environment that would solve the practical problem of widening access for the
blind and visually impaired without creating disproportionate harm to rightholders of
copyright protected works. Though licensing was often mischaracterized as a hindrance
the actual fact was that it was the most efficient way of widening access to works. The
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representative urged the SCCR to continue working to find a solution either based on a
non-binding agreement or on an appropriate international instrument which could give
effect to the previous four elements. Any framework agreed upon should be based on
conditions which premised on sustainable solutions that create a fair balanced between
national copyright laws system and efficient and swift trusted mechanism for international
file transfer also based on the rightholder involvement and support.

The representative of Transatlantic Consumer Dialogue (TACD) was disappointed over the
difficulties the SCCR had in making progress on the treaty for the visually impaired,
something that he termed as “practicing filibusterism.” TACD expressed surprised at the
position of some Delegations of Group B to obstruct any progress to agree upon a
common text. That position taken by those Delegations was at variance with the decision
of the European Parliament as majority of its members had been in favor of a binding legal
treaty for the visually impaired. He questioned why the United States of America and the
European Union had suggested a tortuous second-class treatment for persons in the
developing countries while the respective national laws were far more flexible and far more
generous. It was evident that voluntary arrangements for visually impaired had not worked
and would not work so the only reason to push such alternative by those Member Stares
was to gain time. The representative hoped the Committee would attach the same
importance to the treaty as Member States were arguing for the broadcasting and
audiovisual treaties.

The representative of the Latin American Union of the Blind (ULAC) informed the SCCR
that ULAC had engaged in discussions with other organizations for the blind and
Governments in the region on the subject of availability of reading materials in accessible
format for the visually impaired. ULAC supported a binding instrument which would ensure
that States were obliged to include in their national legislation minimal basis of exceptions.
He urged the SCCR to agree on a treaty which gave all the flexibilities without restricting
States to any kind of a particular organization or required previous authorization of any
sort, as most countries either did not have organizations that met the model of trusted
intermediaries or fell outside the proposed criteria.

ADOPTION OF THE AGENDA OF THE TWENTY-SECOND SESSION (continuation)

95.

96.

The Chair informed that the Committee would consider Item 3 of the agenda, which was
the adoption of the agenda of the twenty-second session of the Committee. The Chair
indicated that the discussions would include the proposals made by the Delegation of India
regarding the contribution of the Committee to implement the Development Agenda as
item 10. The Chair stated that the discussions would also include the request of the
Delegation of France to change the agenda concerning Item 7 on limitations and
exceptions.

The Delegation of France, speaking on behalf of Group B, stated that Group B wished to
inverse the order of the agenda to begin with item 9 on audiovisual performances followed
by item 8, on the protection of broadcasting organizations and, lastly, item 7 on limitations
and exceptions. The Delegation indicated that the proposal from Group B was a
compromise gesture recalling that there was no general agreement on how to implement
the coordination mechanism for the Development Agenda contribution. If that proposal
was accepted, the request by the Delegation of India could be accepted to include new
item 10. The Delegation pointed out that such inclusion should not be seen as setting a
precedent to establish permanently Item 10 in the agenda.
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The Delegation of Slovenia, speaking on behalf of the Group of Central European and
Baltic States, stated that the Committee referred to the decision of the General Assembly
in 2010 contained in document WIPO/GA/39/7, Annex 2, to evaluate the mainstreaming of
the Development Agenda recommendations in relevant WIPO bodies without the need to
spend extensive time for elaborations. The Committee was only being called to fulfill an
obligation arising under that document, but that obligation in no way should undermine the
substantive work of any specific Committee. Against that background, it agreed to include
agenda item 10.

The Delegation of India, speaking on behalf of the Development Agenda Group (DAG),
thanked all the Regional Groups for their flexibility. In relation to the General Assembly
decision, it did not provide for a specific agenda item on the issue but simply indicated that
the relevant Committees were mandated to report to the General Assembly on how the
Committees were mainstreaming the Development Agenda in the respective areas. Also,
the Delegation objected the proposal to include the Development Agenda under other
matters. That would not be acceptable to DAG as that might relegate the Development
Agenda to a second class treatment. Finally, Members of other Committees had reached
an agreement on the matter, namely the Standing Committee on Trademarks Industrial
Designs and Gls (SCT), the Standing Committee on the Law of Patents (SCP) and finally,
very recently, in the Patent Cooperation Treaty Working Group. In all those three bodies, a
separate agenda item titled exactly as the DAG had proposed in the session of the SCCR.

The Delegation of France, speaking on behalf of Group B, thanked the Delegations of
Slovenia and India for their flexibility. Having heard the point of view of Slovenia, the
Delegation acknowledged that the recommendation of India on behalf of DAG to include
Item 10 in the agenda would not detract the Committee from the substance of the
discussion. Describing the recommendations as constructive elements, the Delegation
repeated the proposal by Group B was on the basis of earlier consultations held with other
regional coordinators. The idea therefore was to reverse the order of items 7, 8 and 9 so
that the new work program would be preceded with item 9 on audiovisual performances, to
be followed item 8 on the protection of broadcasting organizations and lastly Item 7 on
limitations and exceptions. The Delegation also stated it had indicated Group B's possible
flexibility on India's suggestion to include a new item 10 on the Development Agenda.

The Delegation of Slovenia, speaking on behalf of the Group of Central European and
Baltic States, made clear that the inclusion of the extra agenda item would not hinder the
substantive work of the Committee and agreed with the proposed agenda.

The Delegation of India thanked the Delegations of France and Slovenia for the flexibility
demonstrated. Item 10 would be titled “Contribution of the SCCR to the implementation of

the respective Development Agenda recommendations.”

The Committee adopted the agenda of the meeting as document SCCR/22/1.

LIMITATIONS AND EXCEPTIONS: PERSONS WITH PRINT AND OTHER READING
DISABILITIES

103.

104.

The Chair invited the Secretariat to discuss item 6 of the agenda regarding limitations and
exceptions for persons with print and other reading disabilities.

The Delegation of Mexico reported back on the informal consultations among the various
proponents with a view to having a legal instrument for the visually impaired.
Disagreement still existed on some minor points. It asked for a short break to allow the
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delegations engaged in those informal consultations to submit a document when proper
substantive progress could be ensured on a solid basis.

The Delegation of Kenya asked whether the plenary would be suspended. The African
Group was of the view that the plenary should continue so that the discussions in relation
to the informal paper were not dealt with on the fringes of the SCCR.

The Delegation of the United States of America supported the views of the Delegation of
Mexico. Enough work had been accomplished and it would be worth it to continue
discussions at informal level.

The Delegation of the European Union stated that it would be reasonable to seek for a
small additional time break of possibly one hour to have a useful basis for discussion.

The Delegation of Slovenia supported the proposal of the Delegation of Mexico.

The Delegation of Paraguay considered the Delegation of Mexico’s request to be
appropriate.

The Delegation of Venezuela (Bolivarian Republic of) proposed to ask whether any
delegation opposed the Mexican proposal in order not to use up the requested hour in a
pointless debate.

The Delegation of Brazil said that a group of countries had been informally meeting since
February 2011 in order to undertake text-based discussions on the visually impaired
exceptions and limitations. Discussions had evolved in a very positive atmosphere with a
firm intent towards reaching a positive outcome at the current SCCR session.

The Delegation of the United States of America was pleased for having worked with the
Delegations of Argentina, Brazil, Mexico, Ecuador, Paraguay, the European Union and the
African Group in a series of informal meetings. Those Delegations were releasing
informally for everyone in the SCCR a non-paper that was the result a long and arduous
meeting process. It was Friday, June 17, 2011 and Delegations needed time to review that
text during the next days of the session.

The Delegation of the European Union stated that it had made a commitment to find a
solution to the problem of making available copyright works to visually impaired persons
and persons with print disabilities. The non-paper presented with other delegations started
with a preamble and continue with some substantive articles. Article A defined certain key
concepts, such as accessible copy and authorized entity. An authorized entity needed to
have the trust of both persons with print disabilities and the rightholders. The Delegation
recognized that it was important to have market solutions available to make available
accessible format copies. The concept of reasonable prices for developed countries as
well as for developing countries could be useful in that respect. Article B basically dealt
with the scope of the text and defined the beneficiary persons, namely persons who were
blind, who had a visual impairment, a perceptual or a reading disability, such as dyslexia.
Persons who were unable through physical disability to hold or manipulate a book, to move
or to focus the eyes to the extent that would be normally acceptable for reading could also
be beneficiaries of the instrument.

The Delegation of the United States of America described Article C as a careful
compromise from the proposals that had been tabled before the SCCR. Article C(1), was
largely drawn from the European Union's proposal and made the general statement that
Member States or Contracting Parties should or shall establish in their national copyright
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laws an exception or limitation for the benefit of persons with print disabilities. The
structure of Article C(2) provided two specific mechanisms that a national legislation could
follow. Those mechanisms were inspired by the World Blind Union Treaty but at the same
time recognized the important role of authorized entities in providing accessible format
copies to persons with print disabilities. Article C(2) also included a provision that allowed
a visually impaired person to engage in self-help and to make her own accessible format
copies. Article C(3) provided another option in case a national legislator did not want to
use the formulas presented in Article C(2), namely an exception for persons with print
disabilities in any other form as long as it followed the 3-step test under the Berne
Convention. Article C(4) established a possibility for a Member State or a Contracting
Party to choose to limit the operation of its exception for published works that were not
otherwise obtainable within a reasonable time and at a reasonable price. That Article was
absolutely in no way intended to be a prescription but just a possibility. Finally, Article C(5)
provided that national laws could determine whether the exception or limitation should be
subject to remuneration. The latter was a result of a careful crafting among the proponent
countries in consultation with the African Group to find a language that expressed an idea
in a simple, straightforward and non-prejudicial manner.

The Delegation of Mexico referred to Article D and the cross-border exchange of
accessible format copies. It enshrined the possibility that when a copy was made on the
basis of exceptions and limitations in one country, that copy might be exported or imported
under an authorized entity auspices with other authorized entities ensuring that the copies
met a genuine need for such material. That provision covered the essential concerns
raised by the delegations of the European Union and the United States of America. Article
E covered a very important issue that had been flagged during the informal negotiations as
to permit the operation of an authorized entity on the beneficiary person's behalf to
facilitate the production of accessible materials when the beneficiary person was not in a
position to do so.

The Delegation of Brazil clarified that the proponents were continuing fruitful conversations
on the path how to achieve an international instrument. Brazil favored a treaty.

The Delegation of the European Union stressed that the European Union and its 27
Member States were interested in results in the real world. A joint recommendation could
bring effective and speedy solutions. It looked forward to continuing very fruitful
conversations with all Delegations in that respect.

The Delegation of Argentina said that the basic agreement that had been achieved
represented a significant step forward to facilitate access to works for the visually impaired.
Argentina attached a great deal of importance to the design of a binding international
instrument on limitations and exceptions for the visually impaired and other persons with
reading disabilities. The Delegation had decided to co-sponsor the proposal made by
Brazil, Ecuador, Paraguay, Mexico, the European Union and the United States.

The Delegation of the United States of America thanked all the proponents for the
excellent dialogue and exchange of ideas. What so often happened at WIPO was that
countries stated and restated their position with no actual negotiation. Negotiation was
when countries came together and listened very carefully to what was possible for the
other partner to achieve compromise and convergence and ultimately consensus. For the
United States the goal was the same announced in December 2009, the formation of
international legal norms for copyright exceptions for persons with print disabilities in order
to produce, as the Delegation from the European Union had said, actual results on the
ground for persons with print disabilities. It was no secret that the United States had
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advocated the possibility of a two-step process in which the first step would be a joint
recommendation on the path to a possible second step of binding international standards.

The Delegation of Paraguay stressed that the non-paper garnered the consensus of all the
proponents with a view to designing an international instrument. It endorsed the
statements made by the Argentinean and Brazilian Delegations to achieve an international
treaty.

The Delegation of Ecuador believed that non-paper was an excellent basis to move
forward with a treaty that addressed a lacuna in the current IP system regarding limitations
and exceptions.

The Delegation of Mexico referred to the honest and open dialogue followed by all
proponents to prepare the non-paper. Although the Delegation favored a treaty solution, it
was also prepared to consider solutions which enabled the Committee to move forward
with certainty and with a pragmatic approach.

The Delegation of Venezuela (Bolivarian Republic of) was pleased with the agreement
reached by the various delegations that had worked on the non-paper. He reminded the
Committee about the call made by the singer Stevie Wonder during the WIPO Assemblies
of 2010 to finalize an agreement on exceptions for the visually impaired.

The Chair informed that the non-paper was available in other language versions. He
invited the delegations to raise any questions or doubts on the document so that its content
became clear for everyone.

The Delegation of India expressed its appreciation for the sincere efforts of the various
delegations that had brought out a common non-paper on exceptions for the visually
impaired. As to the definition of “authorized entity,” it asked whether the condition of
having a “primary mission” excluded some organizations such as any university or
educational institute which did not have a special office especially meant for making works
available to the persons with print disabilities.

The Delegation of the United States of America explained that definition of “authorized
entity” had changed and it was not required that the authorized entity had legal personality.
The concept of a primary mission was not meant to be something so restrictive that it must
be stated in the bylaws of an entity. The Delegation expressed its openness to find
wording that might overcome that issue.

The Delegation of India proposed to replace the word “primary missions” by “activities.”

The Delegation of the United States of America proposed to meet informally to discuss the
changes put forward by various delegations.

The Chair said that the original idea of opening up the floor for questions was to
understand the document before moving to anything else.

The Delegation of South Africa clarified that there had been different levels of participation
in the informal consultations. The African Group had participated as observer most of the
time, and as a result it could not actually provide inputs to the non-paper. It asked what
status the non-paper had and where the Committee was going with it. The African Group
was looking forward to having an instrument, a binding instrument for exceptions and
limitations for persons with print disabilities and the visually impaired.
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The Chair reminded the Committee that it was the moment to clear up any doubts
surrounding the document and not proceed to any other aspect until the Committee took
cognizance it. It asked whether any of the co-sponsors of the document could respond as
to the nature or status of the document as requested by the Delegation of South Africa.

The Delegation of Mexico clarified that there were different points of view among the
proponents and they did not want to prejudge the path to be taken. It was very important
to know the opinion of Member States on the non-paper first.

The Delegation of the United States of America concurred with what the Delegation of
Mexico had said to get on the substance of the non-paper and then finding a way forward
under the Chair’s guidance.

The Delegation of China thanked the proponents for their non-paper which was a big step
forward in the Committee’s discussion. The Chinese Delegation was open, flexible and
willing to actively participate in discussions on the issue of exceptions and limitations for
print and other reading disabilities.

The Delegation of Chile said that the non-paper was a positive step forward. Discussions
on it had to be inclusive and developed in a participatory context. It asked why some
provisions had alternative texts that stated "Member States/Contracting Parties
should/shall.”

The Delegation of the United States of America answered that the alternative text was
intended to reflect the difference between a joint recommendation, which was the type of
instrument proposed by the Delegation of the European Union, and a treaty, the type of
instrument proposed by the Delegations of Mexico, Brazil, Ecuador, Paraguay and
Argentina. The language choice should be consistent throughout the text but it recognized
that there were some mistakes or typographical errors in that respect. It pointed out that
Article D(1), in the fourth line, read “person with print disability,” when throughout the rest it
read “beneficiary person.”

The Delegation of South Africa said that the African Group felt uncomfortable to work
within the context of a paper with no certain status, and therefore the Group would be
unable to contribute substantially to the discussions. It wanted to have the assurance from
the proponents that the Group’s concerns would be taken on board. It reminded the
Committee that that day was Friday, and the next week the Committee would commence
with another work program.

The Delegation of Brazil, on the same line as the intervention by the Delegation of the
United States of America, pointed out that in Article F, second paragraph, the third line, it
read: "Member States/Contracted Parties should," and it should read "Member
States/Contracted Parties should/shall.”

The Delegation of Venezuela (Bolivarian Republic of) did not understand why the African
Group asked about the nature of the instrument when nobody knew if that would be a
treaty or something else. That was why the Committee should move forward with the
discussions. The document should be seen as a draft basic proposal.

The Delegation of South Africa wanted the have a working document in order to contribute
substantially. The Group had been on listen mode and had not been able to contribute in
previous informal consultations as experts were not present. The African Group was not
blocking the negotiation. It stressed that it favored the treaty option.
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The Delegation of Nigeria lent support to the Delegation of South Africa. The paper should
turn into a working document.

The Delegation of Zambia supported the statement made the Delegation of South Africa
on behalf of the African Group. It stressed that it was fully committed to the process and
asked for clarity as to how to proceed with the document.

The Delegation of Senegal supported the statement made by the Delegation of South
Africa. As the non-paper was not an official document, it was impossible to include all the
comments of the African Group. The African Group was fully committed to contribute to
the process and to reach a satisfactory result.

The Delegation of the United States of America proposed a meeting with the regional
coordinators plus the proponents of the four proposals so as to explore a process or a
method of establishing a process forward.

The Delegation of India sought clarity on the process. It also reiterated that it favored a
legally binding treaty.

The Delegation of Barbados proposed that, in light of the views expressed by the African
Group and in the interest of moving forward, the Chair ascertained whether the Committee
was willing to adopt the non-paper as a formal working document. The Delegation could
then support the position of the United States of America’s Delegation.

The Delegation of the European Union was keen to hear comments and questions on the
non-paper. All proponents had tried to bring substance to the room and therefore it could
be useful to work on substance. The Delegation stood ready to provide further responses
both here in the room as well as in informal or other consultations.

The Delegation of Mexico, on behalf of the Delegations of Argentina, Brazil and the United
States of America, introduced the consensus document which intended to provide a basis
for the discussions in the Standing Committee on limitations and exceptions to facilitate the
access to persons with visual impairment and other reading disabilities to protected works.
It invited delegations to examine the document carefully and to keep with the work
schedule. The overall aim was to provide an instrument in favor of a significant group of
persons in developed and developing countries with disabilities that allowed them to fully
enjoy a number of human rights, namely regarding information, culture and access to
education.

The Delegation of Ecuador stated that it had received instructions from capital to associate
itself with the working document.

The Delegation of Australia announced that it would also co-sponsor the working
document.

The Delegation of Paraguay said it would co-sponsor the document.

The Delegation of Colombia said that it was studying carefully the document and would
indicate at a later stage whether or not it stood ready to cosponsor it.

The Delegation of the European Union, being a party to the four-party talks, stood ready
for any further discussion on the basis of the document. It would announce at a later stage
whether it would sponsor the document.
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The Delegation of Chile requested to be added to the list of countries sponsoring the
document.

The Delegation of Pakistan, on behalf of the Asian Group, asked whether the document
would circulate as formal SCCR document.

The Chair clarified that the document code would be SCCR/22/15.

The Delegation of Canada expressed its gratitude for hard work of the proponents over the
past few months to produce the non-paper. It thought it was a solid basis for providing a
recommendation to the General Assembly.

The Delegation of Pakistan asked some questions on the substance of the document. As
for Article A, the definition of “authorized entity” referred to “primary missions.” It was its
opinion that that would only limit the scope of the document. It proposed to replace the
word “primary missions” by “activities.” In paragraph 3 of the same definition, the
Delegation was not sure with regard to what “trust” referred to and whether certain legal
procedures were necessary to gain that trust. As to Article B(b), the Delegation proposed
not to single out “dyslexia,” and instead make the scope of beneficiaries more broad by
mentioning other disabilities.

The Chair proposed to study the document article by article in order to make rapid
progress.

The Delegation of Russian Federation wished to associate itself with the document. The
acceptance of such a document was a very important step forward in the Committee's
work. The document could be recommended to the General Assembly in its present form,
bearing in mind the comments made by the Delegation of Pakistan had said, as well as
other delegations’ comments.

The Delegation of Uruguay believed the document should become a binding treaty.

The Delegation of New Zealand thanked the proponents for their work to achieve a
sensible and balanced solution. It asked the same question on Article A regarding
“authorized entity” as the Delegation of Pakistan. In the third paragraph, it agreed that the
concept of trust was subjective in nature and therefore might not be well suited as a
normative requirement, unless there was a refined mechanism or criteria. The current
draft might lead to an unnecessary uncertainty. It quoted the Director General Francis
Gurry’s speech in Australia earlier that year regarding the principle of comprehensiveness
and coherence to provide adequate response through a combination of law, infrastructure,
cultural change, institutional collaboration and better business models. That was why the
work of the Stakeholders’ Platform was also relevant in parallel with the development of
new legal norms.

The Delegation of the European Union asked a question about the procedure envisaged
by the Chair and suggested that the Committee took stock of the various points and
allowed the co-drafters to discuss them internally to come back to the Plenary three days
after. That was to say on Wednesday June 22, 2011.

The Chair said discussions would continue in an organized way in order to understand
what the document represented. There were still many delegations that wanted to provide
their comments.
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The Delegation of Senegal pointed out that the Committee would run the risk of spending
the whole day discussing the proposed document. If it was agreed to go through the
document article by article, then it wished to seek clarification on the definition of “work” in
Article A.

The Delegation of Japan expressed its appreciation for the efforts made by Argentina,
Brazil, Ecuador, the European Union and its Member States, Mexico, Paraguay and the
United States of America to prepare the concrete proposal. The improvement of access to
knowledge for persons with print disabilities was very important and when discussing the
provision on concrete limitations and exceptions in that respect, the Committee should
bear in mind three points: First, any instrument should allow for certain flexibility in
domestic implementation. Second, any instrument should not go beyond the scope of the
three-step test. And third, any instrument should ensure to balance the protection of
copyright with the promotion of the use of the work in consideration of the values and
character of copyright because the purpose of copyright protection was to develop the
culture.

The Delegation of Sudan said that with regard to Article A on the definition of “accessible
copies,” that should include all kinds of formats, including Braille or other types of printing.

The Delegation of Brazil said that it would be a better idea for the co-sponsors to get all the
questions and observations and then they would meet to discuss them.

The Delegation of Senegal pointed out that the French version of Article A referred to the
equivalent of an “agreed entity” instead of “authorized entity.” It also expressed its concern
about the “policies and procedures” mentioned in such definition. It would rather prefer
replacing them by “rules and procedures.” Finally, the definition also referred to a
nationwide network of organizations, the concept of which did not seem to be very clear.
As to the definition of “reasonable price for developed countries,” it urged the Committee
not to open the door to limitations and exceptions to allow people to make money out of
the rightholders. The definition of “reasonable price for developing countries” lacked some
coherence and consistency, particularly on how to reconcile the non-profit aspect with the
marketing aspect. Finally, the very last paragraph read that copyright included “copyright
and any relevant rights related to copyright.” Those terms were different and should not be
confused.

The Delegation of South Africa gave few comments on the document. On the preamble,
paragraph 2, it proposed to delete the word “obstacles” and replace it with “challenges.” It
also proposed to strike out the word “prejudicial. In Paragraph 5, it proposed to replace the
words “persons who are blind or who have limited vision” by “visually impaired persons or
persons with print disabilities.” In Paragraph 7, it proposed to replace the word “desire” by
the “need.” It also proposed to add a new paragraph that read: “Desiring to harmonize
and enhance national laws on such limitations and exceptions through an international
framework consistent with the Berne Convention in order to facilitate access to knowledge
in copyrighted works by persons with disabilities.” In Article A, as pointed out by the
Delegation of Senegal, it proposed the following definition. “work means a literally an
artistic work protected by copyright, including any literary and artistic work in which
copyright subsists. As to the definition on “authorized entity,” it concurred with the remark
made by the Delegation of Pakistan on behalf of the Asian Group to substitute “primary
missions” by “activities” in order not to limit the scope of the organizations or agencies that
were involved. In the second paragraph, it proposed to replace the words “procedures and
policies or rules” by “rules and procedures” as it believed some organizations did not
necessary have policies. As for Article B, the Delegation was in agreement with the Asian
Group and proposed to generalize the language and not mention one specific disability. It
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proposed the deletion of dyslexia and the insertion of “disability or any other print
disability.” The Delegation proposed an entire new article that read:

“Nature and Scope of Obligations”

1. Contracting parties shall adopt appropriate measures to implement the provisions
of the Treaty.

2. Contracting Parties shall apply the Treaty transparently, taking into account the

priorities and special needs of developing countries as well as the different levels
of development of the Contracting Parties.

3. Contracting parties shall ensure the implementation of this Treaty allows for timely
and effective exercise of actions covered, including expeditious procedures that
are fair and equitable.]

As to Atrticle F, it proposed a new title, namely “circumvention of technology measures.”
The wording of that Article should be as follows:

“‘Member States/Contracting Parties shall/should ensure that beneficiaries of the
exception provided by Article 4 have the means to enjoy the exceptions where
technological protection measures have been applied to a work including when
necessary the right to circumvent the technological protection measures so as to
render the work accessible.

The right to circumvent technological protection measures shall be applied in such
a manner as to provide safeguards against its abuse.”

The Delegation of Ecuador pointed out that the translation in Spanish in Article A related to
“reasonable price in developing countries” appeared twice.

The Delegation of Morocco supported the statements made by the Delegations of Senegal
and Pakistan. As to Article A, the French translation of “authorized entity” was wrong as it
read “agreed entity” It also proposed to refer to non-profit entities or organizations that
were designated by government agencies being responsible for certain things. The rest of
the paragraphs were not a definition of “authorized entity” but rather a description of what
an authorized entity should do. It suggested those three subparagraphs came after Article
B as a kind of Article Bbis. It asked whether the reference to the bona fide nature was an
assumption that the beneficiary acted in bad faith and then it had to be proven that he
actually acted in good faith.

The Delegation of Japan asked for a detailed explanation of Article D as it was unclear
what Member States should do under that Article.

The Delegation of Senegal asked whether Article G tried to regulate the implementation of
contracts in the context of a multilateral instrument. According to the legal hierarchy, if
somebody entered into a contract the provisions of which infringed the law, then the
contract became null and void.

The Delegation of Japan sought clarification regarding Article E and Article F.

The Delegation of Switzerland stated that the document was a good basis for the
Committee’s work. The translation into French of the definition of “work” seemed not to be
identical to the English version. If copyright subsisted in a work it did not mean that it had
fallen into the public domain. Also, the definition of work should make reference to the
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Berne Convention and reference should be made to “protected work” instead of “work.”
Finally, it sought clarification regarding Article F.

The Delegation of Venezuela (Bolivarian Republic of) supported the approach of the
Delegation of European Union to collect all comments and questions and allow the
proponents and the regional coordinators to meet informally to solve the difference face to
face. It would be complicated to achieve any progress in the Plenary.

The Delegation of Russian Federation proposed a variation of Article A regarding the
definition of “work,” namely that “work means any literary musical work within the meaning
of the Berne Convention, whether published or otherwise made publicly available in any
media, and protected by copyright.”

The Delegation of Morocco, as pointed out by the Senegalese Delegation, did not
understand the purpose of Article G and proposed another wording for the beginning of the
provision: “Without affecting the provisions of this instrument, nothing would prevent the
Member States/Contracting Parties...”

The Delegation of Algeria proposed the amendment for Article D, fourth line, and replace
“persons with print disabilities” by “beneficiary persons.” Article G should be deleted.

The Delegation of Brazil concurred with the suggestion made by the Delegation of
Venezuela (Bolivarian Republic of) to take questions and gather with the interested
countries to answer them.

The Delegation of the United States of America, in view of the thoughtful questions,
comments and suggestions made by Member States, proposed to establish a mechanism
for the sponsors of the consensus document to be able to spend some time together.

The Chair asked how much time would be needed.
The Delegation of the United States of America answered that at least several hours.

The Delegation of Venezuela (Bolivarian Republic of) asked the Chair to consider an
actual meeting between the proponents and the African Group and to come on
Wednesday June 22 to the Plenary.

The Delegation of Brazil considered that it was important to receive the input from the
NGOs in the rooms regarding the document.

The Delegation of South Africa agreed with the proposal made by the Delegation of Brazil.
As to the Delegation of Venezuela’s proposal, it clarified that the African Group had
actually met with the proponents but its views had not been taken on board. The African
Group stood ready to consult constructively prior to Wednesday to finish the working
document.

The Delegation of Mexico supported the idea to carry on the dialogue in a smaller group
with the proponents and any interested delegations, bearing in mind the views of the
NGOs.

The Delegation of Pakistan supported the proposals made by the Delegations of Mexico
and Brazil. It was also very pertinent to listen to the NGOs. There were two types of
interventions. The first type was requests for clarification. The second type of
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interventions included textual suggestions and it would be very unfair for the proponents to
ask them to comment on those textual questions right then.

The Delegation of Switzerland stated that it would be interesting to get the viewpoint of
NGOs and observers present in the room. It understood that the sponsors might find
themselves involved in a lot of work to reply to questions as rapidly as possible but the
whole process of exchanging views should be as open and transparent as possible as
well.

The Delegation of Nigeria recalled that the process was not driven by anything outside the
governmental process. Anything brought to the plenary meant to be part of an open
dialogue.

The Chair clarified that the first step would be that the proponent examined the questions.
The next step would be presented in two options. The first was that once the proponents
knew the answers, they could come back to the Plenary and present them. The second
option would to provide those answers in a small group.

The Delegation of the United States of America agreed with the second option as to the
next steps. Like Brazil, the United States of America Delegation wanted to hear in plenary
any comments, questions and concerns from the NGO communities so that the co-
sponsors could meet to discuss them and also possibly answered them. The Delegation
felt a special obligation to meet with the African Group distinctly to review their concerns
because of their participation since February in the informal process. The proposal would
be to meet in the afternoon of Monday June 20, 2011 and return to the Plenary on
Wednesday, June 22 to continue discussing that issue.

The Delegation of South Africa said that the African Group had a regional coordination
meeting early that afternoon of Monday, June 20, 2011, but the proponents could consider
having consultations after 6 pm.

The Delegation of France reminded the Committee that there was a work program that
included some room for flexibility. If the audiovisual performances item was discussed
later on Monday, June 20, it might be better to come back to a more in-depth discussion on
Wednesday, June 22 in the morning.

The Delegation of the United States of America proposed that, on Monday, June 20
afternoon some preliminary answers were given to the questions that had been raised.
The proponents could meet with the African Group to bring additional concrete results on
Wednesday, June 22.

The Delegation of Venezuela (Bolivarian Republic of) said that the experts of the African
Group were present and they could meet with the proponents and reach an agreement.
Meanwhile, delegations could carry on as normal.

The Delegation of the European Union said that, in order not to lose time in the plenary,
the proponents should continue with the discussions at an informal level with the African
Group and come back to the plenary on Wednesday, June 22.

The Delegation of South Africa was ready to meet and come back to the plenary after 3 pm
on Monday, June 20. It advocated for a transparent process as requested by the
Delegation of Switzerland. It reiterated its request to hear the views of the NGOs before
lunchtime.
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The Chair proposed that the proponents came back on Wednesday, June 22 with all the
issues cleared up.

The Delegation of the United States of America said that an evening meeting with the
African Group would be appropriate. It concurred with the suggestion made by the
Delegation of the European Union and by France, on behalf of Group B.

The Delegation of Ecuador stated that it was very important to hear the civil society and
recommended to listen to the NGOs.

Statements of Non-Governmental Organizations

203.

204.

205.

The representative of the World Blind Union (WBU) thanked the proponents of the original
four proposals for their excellent work in converging the texts into a single document.
Broadly speaking WBU was content that the new text fairly represented what had been put
forward two years before in the original draft. WBU made itself available to those co-
sponsors with whom it had an on-going very healthy relationship. Finally, he recalled that
WBU’s position was to negotiate a treaty document as the full solution to the shortage of
books for visually impaired and print disabled people.

The representative of the International Publishers Association (IPA) congratulated the
delegations for their efforts and hard work in achieving the non-paper. It was clear that
they had focused very much on bridging the gaps in the areas where there were
differences. From a publisher perspective, the first most important yardstick for the
document was practicality and clarity. After all, IPA wanted access for all. The three-step
test was a clear priority for rightholders, particularly for works that were made commercially
available. A second aspect was the flexibility on the ground, such as national exceptions
and international mechanisms that worked well. Thirdly, there was a need to clearly
differentiate and be absolutely clear on what was actually regulated. That applied in
particular to the distinction between national exceptions and the exporting exception. In
the international exchange, a particular issue arouse in relation to the scope of the
document and the works to which it was applicable if the instrument became an annex to
an existing treaty, particularly in relation to works that were not domestic. Some edits in
the wording of that provisions could make the exception acceptable for the international
publishing community.

The representative of Knowledge Ecology International (KEI) concurred with the earlier
comments made by the Delegation of Pakistan, on behalf of the Asian Group, with
reference to the definition of “authorized entity.” First, he asked what meant the trust of
copyright owners when it was not necessary to require the prior permission of said
rightholders. That definition would create an unrealistically high expectation on the
administrative burdens on those distributing the works, particularly the teachers, health
workers, parents, employers, first responders and others who could be involved in the
distribution of accessible works. He questioned the content of Article D(3) regarding the
three-step test condition. There were several exceptions in the Berne Convention that
were not subject to that test. Equally, there were some exceptions in the TRIPS
Agreement such as the control of anti-competitive practices in Article 40 and the limitations
on remedies in Article 44 that were not subject to the test. It proposed that some text was
added in Article D(3) that read “without prejudice to the other exceptions to the exclusive
rights of authors that are otherwise permitted by the Berne Convention or the TRIPS
Agreement ...” Finally, he noted that the preamble made referenced the importance and
flexibility of the three-step test for limitations and exceptions established in the Berne
Convention and other international instruments but it did not acknowledge other important
flexibilities.
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The representative of the International Group of Scientific, Technical and Medical
Publishers (STM) noted that the preeminence of allowing market-driven solutions was not
entirely clear in the document. If a single file in fact was accessible to the end user, it
should be made clear that such a solution was not affected by the recommendation. On
the question of international file transfer, STM would prefer the cascade approach of not
going either/or license or exception but rather a license where one is easily obtainable. He
advocated for the harmonized solution brought by the guidelines of the WIPO
Stakeholders’ Platform. One way to either obtain or maintain trust would be to abide by
guidelines set from time to time at international level.

The representative of the Chamber of Commerce and Industry of the Russian Federation
(CCI RF) pointed out that Article G caused some concerns in relation to the relationship
between contractual law at the national and international levels. In that regard, delegations
should bear in mind the provisions of the Vienna Convention. She also asked about the
wealth ethics of the document for the economy as a whole and the kind of incentives given
to the private sector to comply with the international regulations under discussion.

The representative of the International Confederation of Music Publishers (ICMP) believed
that the compatibility with existing international norms should be more clearly addressed in
the document. It was not clear what was meant by Article C(3) regarding other limitations
and the full compatibility with the three-step test. Article C(4) allowed Member States to
apply the exceptions even to works which were otherwise available at a reasonable price
and time in special formats when the purpose of any such instrument was to provide
incentives so that accessible formats were indeed made available. Article C(4) and D(4)
should provide that Member States shall or should limit exceptions and limitations to
published works which in the applicable special format cannot be otherwise obtained within
a reasonable time and a reasonable price. That would be consistent with Article F. As to
Article C, she said that it rightly stressed the non-profit nature of the activity of authorized
entities for the benefit of visually impaired, but the footnote then stated that co-operation
and partnerships with other organizations including for-profit organizations shall be
permitted. She asked what such partnership would do as it was important to avoid
business models being developed at the back of exceptions or limitations. She agreed
with IPA’s views in relation to Article D and the need to recognize and include a role for
rightholders. Finally, she said that it was not clear the reference made in the definitions to
the Rome Convention and the WPPT.

The representative of the Centre for Internet and Society (CIS) supported strongly the
treaty approach. He raised some concerns about the definition of work, the scope of
beneficiaries and the system of trust as referred to in the definition of authorized entities.
The latter would not work in developing Countries. The bona fide nature should be
assumed and not proved. He expressed concerns about the way Article D on cross-border
exchange actually interacted with Article E since there were provisions in Article D itself
which referred to import. The role of authorized entities must not be viewed in abstract
terms.

The representative of the Library Copyright Alliance (LCA) appreciated the positive
progress made to develop a recommendation so that people with reading disabilities could
enjoy equal access to copyrighted materials. As non-profit organizations acting as
authorized entities, libraries could provide formatted copies for patrons with print
disabilities as part of their primary mission. By maintaining policies and procedures for
ensuring compliance with the definition of beneficiary persons, libraries could be
recognized as authorized entities and would not need to seek permission from rightholders
in order to create accessible copies of works already available to other patrons.
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Implementation of policies and procedures to fulfill that requirement should not place an
unnecessary burden on libraries with limited resources.

The representative of the International Federation of Reproduction Rights Organizations
(IFFRO) was surprised that there was no reference to the joint work done by the
rightholders and the users. In respect of the draft text, she proposed the following
modifications: First, works to be made available under an exception in national legislation
should apply only to works that were not made accessible by publishers or authors or their
legitimate representatives. Second, the cross-border exchange of files should only be
made with the express authorization or under a license with the publisher, author or their
legitimate representative. Third, the text should clearly link the instrument to the Berne
Convention and in particular to its Article 9(2) and the three-step test, which needed to be
maintained as the general basis for the establishment of an exception in national
legislation. Finally, the cross-border transfer of files, in addition to being made subject to
some form of approval mechanism by rightholders or their legitimate representatives, must
be limited to works lawfully published in the country where the entity performing the
transfer was based; further re-exportation of files could not be allowed since it would
conflict with the normal exploitation of the works and unreasonably prejudices the
legitimate interest of the rightholders.

The representative of the Organization of Blind Persons of Brazil (ONCB) believed that all
efforts were made to protect the fundamental right of access to culture. That right was
already guaranteed in international instruments such as the UN Convention on the Rights
of Persons with Disabilities. He said that delegations from Africa should understand that
the proposal would contribute greatly to the development of blind people in all countries
especially in the developing countries, including those in the African continent.

The representative of the International Federation of Library Associations and Institutions
(IFLA), speaking also on behalf of the Electronic Information for Libraries (elFL), pointed
out that the definition in Article A on authorized entities actually matched with the work of
libraries. As libraries were one of the key distributors of material serving print disabled
persons in developing countries, he supported the suggestions of several Member States
that “activities” was preferable to “primary missions” in Paragraph 1 of the definition of
authorized entities. Paragraph 3 of the definition of authorized entities seemed
superfluous as the entities referred in Paragraph 1 must be assumed to be trusted. He
proposed to delete the word “prior” in paragraph 3 as it implied that some kind of post
action licensing approval or certification might be required. As for Article C(5), he asked
about the intent and effect of the provision. In principle, he did not agree that remuneration
should be permitted for activities developed under that provision.

The representative of the International Video Federation (IVF) stressed the importance of
ensuring the compatibility of the instrument with the existing international legal framework.
He was of the view that the right to circumvent technological protection measures as
proposed by the African Group would not meet that test.

The representative of the Electronic Frontier Foundation (EFF) joined the comments raised
by KEI, CIS and IFLA in relation to the definition of “authorized entities.” She supported
the suggestion of some Member States to replace the words “primary missions” by
“activities,” as well as the comments made about the applicability of the three-step test and
the full range of flexibilities available under existing international law. She asked for
clarification in relation to Article F on technological protection measures and suggested
that the national experiences of the impact of technological protection laws and nationally
exceptions for visually impaired persons be taken into account.
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The representative of the American Council of the Blind (ACB) hoped that the Committee
would put in place a document that would enable a process to be set in motion to facilitate
the access to works for people around the world who were blind, visually impaired or had
other print or reading disabilities.

PROTECTION OF AUDIOVISUAL PERFORMANCES

217.

218.

219.
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222.

The Chair opened the floor on Agenda Item 7 on the protection of audiovisual
performances.

The Delegation of Nigeria reported on the open-ended consultations on the protection of
audiovisual performances held in Geneva on April 13 and 14, 2011. The consultations
were chaired Mr. Ositadinma Anaedu from Nigeria. Summaries of the results of Regional
Seminars held in the Asia Pacific, African and Latin-American regions during 2010 were
presented. Presentations of the new proposals made by the Delegations of Brazil, India,
Mexico and United States of America were given. Questions on the new proposals were
asked by Member States and Non-Governmental Organizations. Answers and
clarifications were similarly provided. During those consultations, the Delegations of India,
Mexico, and the United States of America agreed to work towards developing a joint
proposal with respect to Article 12 on transfer of rights for consideration by SCCR/22. That
approach was welcomed by many delegations. The Delegation of Brazil also expressed its
readiness to work on those comments and to work with interested delegations to find a
common way forward. Participants underlined the importance of moving forward
expeditiously towards conclusion of the negotiations to conclude a treaty on the protection
of audiovisual performances. To that end, they recommended the SCCR/22 session to
narrow the outstanding differences in order to enable the 2011 General Assembly to
decide upon the convening of a Diplomatic Conference at the earliest possible opportunity.

The Delegation of Mexico informed the Committee that on the basis of the report which
had been submitted by the Delegation of Nigeria, and the most recent agreements reached
within the Committee, the Delegations of the United States of America, India and Mexico
consulted over Article 12 on transfer of rights and made a lot of progress.

The Delegation of India confirmed the progress made by the Delegations of the United
States of America, India and Mexico in bringing and drafting a framework for Article 12.

The Delegation of France, speaking on behalf of Group B, underlined the importance to
make decisive progress towards a treaty on the protection of audiovisual performances.
Group B was very much attached to achieving an effective international protection of
audiovisual performers, along the lines of that granted to musicians in the framework of the
WIPO Performances and Phonograms Treaty. As expressed by many other delegations
during the consultations in April 2011, Group B believed that the 19 agreed Articles should
not be reopened and it looked forward to just examining a joint proposal on Article 12.
Group B hoped that significant progress could be made at that meeting in order to consider
recommending the reconvening of a Diplomatic Conference on the protection of
audiovisual performances.

The Delegation of Kenya, speaking on behalf of the African Group, thanked the Secretariat
for convening the informal consultations on the protection of audiovisual performances.
These consultations presented an opportunity for Member States to provide their inputs on
the outstanding issues on the draft treaty for the protection of audiovisual performances.
The African Group attached great importance to the treaty and reiterated its position about
the issue of reopening the other 19 Articles. The African Group would prefer that the
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SCCR/ 22 focus on the outstanding issue in relation to the transfer of rights. It was
important to take cognizance of the different legal systems and practices existing in the
Member States. The Group thanked the Delegations of the United States of America,
India and Mexico for their continued efforts to try to get a consensus on Article 12 and
looked forward the convening of a Diplomatic Conference.

The Delegation of Argentina stated it was most important to have an international
instrument in the area of audiovisual performances to bring the protection of artists and
performers up to date. The association of artists and performers of Argentina was a strong
association well-recognized throughout Latin America and in other countries.

The Delegation the European Union found the presentations on the article relating to the
transfer of rights made by the Delegations of India, Mexico and United States of America
very useful and looked forward to discussing the merged proposal. The European Union
believed that the international protection of audiovisual performances was an issue which
could be considered largely overdue. The European Union stood committed to work
consistently towards achieving a consensus to enable the 2011 General Assembly to
decide on the convening of the Diplomatic Conference at the earliest possible opportunity.

The Delegation of Japan welcomed the three proposals put forward on the Committee, and
appreciated the informal open-ended consultations held in April. The Delegation indicated
that the tentative agreement on the 19 Articles at the Diplomatic Conference should be
maintained and hoped that a timetable would be considered.

The Delegation of the Russian Federation stated that it supported the view that a treaty
should be adopted as rapidly as possible. There was no need to reconsider the 19 Articles
upon which an agreement had already been reached. The Committee should work on the
outstanding issues to move to a Diplomatic Conference.

The Delegation of Brazil indicated that its country was not demander for a treaty on
protection of audiovisual performances but it was interested in progressing in the
negotiations. It would be important that all Member States and, in particular, demanders
be committed to finding the necessary flexibility to take into account differences in national
legislations. The Delegation was ready to show that flexibility. It considered that changes
to the 10-year-old draft text of the treaty were necessary in light of the rapid technological
evolution, the experience of the implementation and enforcement of the WIPO
Performances and Phonogram Treaty and the way intellectual property had been dealt
with at WIPO after the adoption of the Development Agenda. The Delegation was
convinced that changes could prevent the new treaty from being born old and not
gathering universal support.

The Delegation of Barbados supported the treaty on the protection of audiovisual
performances and looked forward to see an agreement being reached on Article 12 to
enable the convening of a Diplomatic Conference.

The Delegation of Colombia indicated that the Committee should focus on the issue
unresolved at the Diplomatic Conference in 2000. The Delegation might support the
proposal submitted by Mexico and waited for the consensual document prepared with the
Delegations of India and the United States of America.

The Delegation of Senegal expressed support for all the work done in seeking to enhance
the legal protection for artists and performers in the audiovisual sector which was overdue.
Before the Diplomatic Conference held in 1996, there was a general wish to improve the
legal situation of artists and performers in all spheres. Fifteen years have gone by since
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then. The international community has repeatedly sought to find the answers for an
appropriate protection for audiovisual performers. There was an agreement on 19 Articles
and they should not be reopened. .The Delegation stressed the need to focus the efforts of
the Committee on the issue of the transfer of rights.

The Delegation of Australia continued to support the conclusion of a treaty for the
protection of audiovisual performers. That work should be finalized without opening any of
the 19 agreed Articles. If the issue regarding the transfer of rights was settled, the
Committee should move towards finalizing the draft treaty without reopening any of the
other issues. The Delegation welcomed the positive progress made during the
consultations conducted in April and looked forward to considering any further proposal
submitted by the Delegations of India, Mexico, and United States of America.

The Delegation of the United States of America appreciated the comments of the
delegations that recognized the importance of maintaining the integrity of the 19 Articles
and of reaching an appropriate conclusion on Article 12 relating to the transfer or
consolidation of rights. The Delegation stated that the Delegations of India, Mexico, and
United States of America were working diligently to try to reach a convergence text on
Article 12.

The Delegation of Switzerland was in favor of a treaty for the protection of audiovisual and
performers and hoped that an agreement on the provision relating to the transfer of rights
could be reached during that session of the Committee. The 19 Articles should not be
reopened.

The Delegation of Nigeria expressed support for the position of the African Group and
looked forward to the outcome of the joint effort of the Delegations of India, Mexico, and
the United States of America. It hoped an agreement could be reached during that session
enabling the committee to make the recommendation to the General Assembly to move to
a Diplomatic Conference rapidly.

The Delegation of China stated that its country has a legislation protecting performers and
supported the conclusion of a treaty on the protection of audiovisual performances. The
Delegation of China wished to contribute to enhance the protection of audiovisual
performers and hoped that substantial results would be obtained during that session.

The Delegation of Iran (Islamic Republic of) thanked the Delegations of India, Mexico and
United States of America for their proposals on Article 12 of the draft treaty and hoped that
an agreement on that article could be reached during that session. The Delegation
proposed for consideration the following wording of Article 12: “Once a performer has
consented to incorporate his or her performance in an audiovisual fixation, the exclusive
rights of authorization provided for in Article 6 to 11 of this treaty shall be considered to
have been transferred to the producer of audiovisual work, unless the performer and
producer agreed otherwise by way of contracts and equitable remuneration and other
similar arrangements.”

The Chair thanked the Delegations of India, Mexico and United States of America for their
efforts, and invited the three Delegations to hold informal consultations followed by
discussions with organizations of performers and producers.

The Delegation of Mexico indicated that the Delegations of Mexico, India and the United
States of America had drafted a proposal for Article 12 and intended to show that proposal
to representatives of the cinematographic industry and to consult with a number of
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organizations from the film industry. The Delegation hoped the delegates would welcome
that move.

Statements of Non-Governmental Organizations

239.
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The representative of the International Federation of Actors (FIA) pointed out that
audiovisual performers have been lacking protection at the international level for much
more than 15 years. It was about time that audiovisual performers were fully recognized
as right-holders. He was committed to consider meaningful provisions in the treaty relating
to the consolidation of rights and remained convinced that changes to any of the 19
Articles provisionally approved at the end of the Diplomatic Conference in 2000 were not
necessary. He thanked for their interest and their commitment all the delegations that
have expressed support for a swift conclusion of the negotiations and encouraged the
Committee to reach tangible progress. He remained at the full disposal of the Delegations
of India, Mexico and the United States of America to provide as much expertise as
possible to help to produce something meaningful.

The representative of Actors, Interpreting Artists Committee (CSAI) thanked the
Delegations of India, Mexico and United States of America for their very hard work in
search of a consensual solution to the remaining unsolved issue from the year 2000. The
atmosphere was very positive, and the work was moving forward in a satisfactory way.

The representative of the International Federation of Musicians (FIM) indicated that FIM
represented professional musicians and their organizations in more than 70 countries. In
1996, the WIPO Performances and Phonograms Treaty updated the rights of performers to
take into account new technological developments. There has been some delay in the
protection of audiovisual performances. That has caused unjustifiable harm to performers.
In the year 2000, 19 Articles were adopted. There was now a broad consensus on those
Articles within the Committee. This could be a very fine basis to proceed rapidly to the
adoption of a fair and equitable treaty, which all artists and performers were calling for.
There was an opportunity to correct an outrageous disparity in the kind of protection that
has being offered to audiovisual performers and audio performers to ensure that all
performers were appropriately protected, and that no rights were transferred without some
kind of equitable step in order to compensate artists for the transfer of their rights. The
document SCCR/22/2 recognized as legitimate the introduction into national legislation of a
presumption of transfer of rights that would not be compensated for by appropriate
remuneration paid to the performer. That was not acceptable. He believed a reasonable
solution to the problem could be found by removing any reference to the transfer of rights.
That was not absolutely necessary. He informed the delegations he stood at their disposal
to give a more detailed explanation of his comments.

The representative of the International Video Federation (IVF) endorsed the statement
made by the representative of the International Federation of Actors (FIA) and noted that
other film producers associations would make a similar statement.

The representative of the Copyright Research Information Center (CRIC) stated that after
the adoption of the WIPO Copyright Treaty and the WIPO Performances and Phonograms
Treaty, discussions took place on the protection of audiovisual performances. In the
Diplomatic Conference in 2000, an agreement was reached on 19 Articles. He hoped that
an agreement on Article 12 could be reached very soon. A concrete schedule for
convening a Diplomatic Conference should be established.

The representative of the Ibero-Latin American Federation of Performers (FILAIE),
speaking also on behalf of musical and audiovisual performers of Latin America, stated
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that the 19 Articles should not be reopened, since a consensus on those Articles has been
reached. However, Article 12 on the transfer of rights remained to be drafted. It was very
important that the Delegations of India, Mexico and United States of America continue to
work on it to establish a clear compensation for audiovisual performers.

The representative of the Association of European Perfomers’ Organizations (AEPO-
ARTIS) congratulated the Delegations of India, Mexico and United States of America which
have worked on the very delicate issues of contractual relations between artists and
producers. He expressed surprise at the use of terms such as the transfer or consolidation
of rights since in the vast majority of countries, when there was a transfer of rights; it was
without compensation or remuneration. Therefore, the transfer of rights certainly did not
consolidate the rights of performers. He would be delighted to participate in the drafting of
a new language regarding the transfer of rights and the contractual relations between
performers and producers. One of the challenges which must be met by the new treaty,
was to find a compensation for performers.

PROTECTION OF BROADCASTING ORGANIZATIONS

246.

247.

248.

The Chair opened discussions in relation to Agenda item 8 on the protection of
broadcasting organizations.

The Delegation of Switzerland recalled the informal consultations on broadcasting
organizations that had taken place in April 2011 with the participation of a number of
technical experts. That meeting aimed at looking at those different technical questions for
the updating of the protection provided to the broadcasting organizations in a traditional
sense, following the signal-based approach. The Delegation noted that technical issues
for updating the protection of broadcasting organizations had been presented by two
different expert groups and Member States, and aimed at specifying the objectives, the
scope and the object of protection for the draft treaty. During the consultations, new
proposals from the Delegations of South Africa, Canada and Japan were also presented
by their respective delegations. Questions arising from those new proposals were put
forward by Member States and non-governmental organizations present at the informal
consultation meeting. The Delegation stated that the presentations and the exchange of
views demonstrated how broadcasting had changed over the past years and how
technology had become sophisticated and its use was constantly changing. The
Delegation stressed that the technology had shown that signal sharing was something of
interest for all platforms and it was no longer for just traditional platforms such as satellite,
cable and terrestrial broadcasting. The Delegation further noted that during the informal
consultation, the Delegation was mandated to establish a non-paper, document
SCCR/22/11, on the basis of the presentations made and exchange of views, which the
Delegation intended to present at that session of the Standing Committee. The document
had a number of elements that needed to be taken into account for a draft treaty.

The Delegation of Mexico stated that the participants had taken note that document
SCCR/15/2 prepared in 2006 was not a practical document, as its format was not useful,
and it became even more complicated when efforts were made to add new proposals to
that document. The Delegation suggested a simple and user friendly document for the
Standing Committee. In preparing the non-paper, the Delegation took into account
document SCCR/15/2, observations that were made by technical experts who participated
in the informal consultations and the mandate given by the General Assemblies of WIPO
on the objectives, scope and the object of protection of the treaty for the broadcasting
organizations, while maintaining a neutral standpoint from a technical point of view.
document SCCR/22/11 covered the main elements that were discussed during the informal
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consultations. However, the Delegation noted that the document did not include elements
from the proposals made by the Delegation of Canada, which did provide an important
contribution to broadcasters and their protection. The Delegation then requested the
Delegation of Canada to provide more information in that area so as to incorporate it into
the new document.

The Delegation of Canada explained that, as for the retransmission of free over the air
signals, the most important element of the submission related to free over the air signals
also known as unencrypted wireless signals by cable and satellite retransmitters. That
issue was already part of the 2007 Delegation’s proposal, which had elaborated on the
June 2003 submission on the existence of a right of remuneration. Where a country had
established a broadcasting regime that allowed the retransmission of unencrypted over the
air signals through a remuneration regime, that should be provided on the condition that it
allowed all content owners. The most important conditions were that the retransmitter did
not retransmit the signal to another country including back to the country of origin of the
signal. Owners of all content transmitted in broadcast should be entitled to protection in
most cases. That would be an exclusive right and the ability to partially opt out of that right
would be conditional on providing remuneration for all content. Canada was opting out of
the provision on the retransmission right in the draft text that pertained to retransmissions
within the country of the retransmitter. It noted that the proposal for opting out was not
included as a formal option in the draft consolidated treaty and in the Chair's non-paper.
The Delegation recalled requesting that it appeared in the future consolidated treaty text or
in any report on outstanding issues. The Delegation also recalled its reiteration in its 2007
proposal relating to limitations and exceptions. The proposal relating to Article 17 would
provide that parties to the treaty would be allowed to retain limitations and exceptions
specifically allowed under the TRIPS Agreement. In other words, countries would be
allowed to use the exceptions provided for under their own legislation but would be allowed
to meet the three-step test. For other uses that would apply to broadcast and not content.
As for the term of protection, the Delegation recognized there might be significant
variations in the term of protection for broadcasts provided by different countries. The
Delegation recommended a rule of the shorter term, also sometimes referred to as a rule
of comparison of terms similar to that found in the Berne Convention. The Delegation did
not believe a country which provided a relatively long term of protection should be required
to give that long term to signals from a country which provided a shorter term. That would
not affect the term of protection for any content protected by copyright which was being
transmitted by the signal. That was consistent with the proposal the Delegation made in
June 2007.

The Delegation of France, speaking on behalf of Group B, thanked the Secretariat for
organizing the informal consultations last April. The Delegation looked forward to using it
as a guide for the discussions, and believed that many of the important ideas put forward
in that document warranted further consideration by the SCCR. Group B reiterated its
conviction that the Standing Committee should move rapidly towards a treaty for the
protection of broadcasting organizations, and was willing to remain committed to working
with all Member States to find a solution enabling them to overcome the prevailing
obstacles so as to ensure an adequate protection of broadcasters at the international level.

The Delegation of Switzerland gave an overview of document SCCR/22/11. It clarified that
the main part of the document was to define certain elements to protect broadcasters
against all types of piracy, as broadcasters in the traditional sense of the word were
encountering problems with piracy. The objective of a draft treaty on the protection of
broadcasting organizations was to ensure that broadcasting organizations could enjoy
appropriate, efficient and effective legal protection against the unauthorized use of their
broadcast signals. In an era of convergence, where the activity of broadcasting was no
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longer confined to traditional platforms, the draft treaty should be based on a number of
principles. A signal-based approach and a technologically mutual approach were needed
in order to ensure adequate protection for broadcasting organizations on all platforms
where the activity of broadcasting was carried out. It could also be possible to draw a
distinction between platform of origin, on the one hand, and the platform of exploitation on
the other hand. It was important that the new draft treaty on the protection of broadcasting
organizations be seen as a complementary instrument to the Rome Convention. The
object of protection, following a signal-based approach, was the protection of the broadcast
itself. The Chair’s informal paper was providing a list of main definitions that could be
included in such a treaty without prejudice to the introduction of other definitions at a later
stage. There were two alternatives for such definitions: One option was completely
neutral from a technological point of view, and the other option was a more traditional
approach which could take into account the technological developments. The definition of
broadcasting organization was also included in that document. The signal-based approach
required a definition of signal to be included in the treaty, and other definitions might be
also included, such as the question of transmission or electronic communication means,
which were directly linked to signal definition. As for the specific scope of the draft treaty,
broadcasting organizations would be granted protection under copyright or related rights.
The protection afforded by the draft treaty should apply both in relation to the visual and
sound elements of programs. The rights should cover the authorization of the use of the
broadcast subject to exceptions and limitations and public interest safeguards, which was
a very important element highlighted during the consultations. The protection granted
under the draft treaty could extend only in the transmission of programs by the
broadcasting organizations and to pre-broadcast transmissions and not to work on other
protected subject matter carried by other transmissions, nor to any material in the public
domain. The object of protection, as foreseen under the provisions of the draft treaty,
should not include mere retransmissions. The simultaneous and unchanged transmission
of programs over computer networks by a broadcasting organizations should be regarded
as if it were broadcasting and should be afforded the same protection under the draft
treaty. Under the provisions of the draft treaty broadcasting organizations should enjoy the
exclusive right to authorize a number of elements, such as communication of their
programs to the public by any means, including making available to the public their
programs in such a way that members of the public may access them from a place and at
a time individually chosen by them. Public performance of programs for commercial
advantage should also be covered, as well as the use of a pre-broadcast transmission
intended for broadcasters. There was also a need to develop further the exceptions and
limitations clearly, as well as to look at the protection of encryption and rights management
information and the minimum term of protection.

The Delegation of South Africa, on behalf of the African Group, stated that there were no
objections or consensus regarding the scope and of the objective of the treaty relating to
the protection of broadcasting organizations. The observations seemed to suggest that
there was an emerging consensus regarding the scope, object and objective of that treaty,
and that Member States were ready to engage in text-based negotiations regarding that
treaty. It marked a significant shift on that matter since 2007, and it commended the
Secretariat for dealing with those initiatives, particularly the numerous information
sessions, regional seminars, as well as the socioeconomic impact studies presented in the
Committee in the previous sessions. The Delegation further expressed that those
initiatives had unquestionably generated a better understanding of the complex issues
pertaining to broadcasting signal piracy amongst Member States. Signal piracy was a way
of living and at the moment there were no adequate legal instruments to deal with it. The
treaty had to be flexible in providing flexible limitations and exceptions to ensure that the
public value and principles relating to access to information and content of interests were
upheld. The treaty had to be technologically neutral with converging requirements of
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broadcasting and sufficiently broad to allow competition with existing treaties. Rights in the
draft treaty were not necessarily new or additional to existing ones allocated by
broadcasters, but had to address transnational or cross-border issues as contained in the
Delegation’s proposal. The primary objective of the new treaty was to provide a stable
framework for the broadcasting organizations against illegal or unauthorized use of
broadcast signals. For that purpose the Delegation proposed providing for the definition of
broadcasting organizations which was a critical issue to define who was eligible for
protection. The scope of the treaty had to be as mandated by the WIPO General
Assembly, which meant that the treaty should protect broadcasting organizations against
the illegal use of the broadcast signal in order to ensure that the treaty did not in any way
compromise the right to freedom of expression or prevent use of content which was in the
public domain and ensure that public interest rules were upheld. The object of protection
was to be the broadcast. It was important to ensure that the definition was technologically
neutral. A number of further definitions were proposed such as broadcasting, electronic
communications and signal. It proposed the inclusion of mechanisms relating to
enforcement and compliance as they related to broadcasting regulators as well as dispute
resolution. Broadcasting was first and foremost in the public interest; hence it was highly
regulated compared to any other ICT sector. The issue of public interest could not be
solved by that treaty alone, as it was fundamentally a matter of national policy and
legislation. Signal piracy occurred at two levels, namely, consumer and industry. In
addressing the public interest, the Delegation pointed out that the minimum limitations and
exceptions regime had to be consistent with Article 15 of the Rome Convention.
Preliminary studies had shown that should the treaty be in the public interest, it would
facilitate better access to information and further enhance the participation of least-
developed countries and developing countries. Traditional broadcasting platforms were
not ubiquitously available in those countries. The exclusion of some platforms from that
treaty discouraged innovative methods for providing broadcasting services to the rural
communities. The technological neutrality approach was important to ensure that the
treaty was futuristic and comprehensive. With regard to definition, the Delegation pointed
out that the definition of broadcasting in the Rome Convention was inconsistent and
therefore there was a need for a technological definition that was consistent with a
converging environment. The definitions provided by the International
Telecommunications Union (ITU) also had to be looked at as definitions needed to be
aligned and appropriate to copyright environment for the relevant work of that Committee.
The report on the broadcast signal piracy seminar hosted by the Government of South
Africa in Johannesburg contained in document SCCR/22/14 had made recommendations
as a step to accelerate the wake on the draft for the protection of broadcasting
organizations. The first recommendation was that the 2007 WIPO General Assembly
mandate relating to SCCR on broadcasting had to be revised taking into account advances
in technologies. Given the emerging consensus on the scope, object and specific
objectives of the treaty, a diplomatic conference for the adoption of the treaty had to be
proposed for the next 2012 or 2013 biennium to the next General Assembly and the South
Africa's proposal should form the basis of that treaty. In order to expedite the work of the
SCCR, a work plan had to be developed to include dedicated sessions of the SCCR to
discuss issues and to develop a basic proposal along with the diplomatic conference. It
fully supported the proposals to get the elements of the draft treaty in order to drive the
process forward.

The Delegation of the European Union was keen to see an improvement in the
international protection of broadcasting organizations. It looked forward to discussing the
non-paper presented by the Chair of the informal consultations. The Delegation expressed
its readiness for a discussion in order to adopt the timetable on the future work program as
it was concluded on the previous session of the SCCR in November 2010.
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The Delegation of China thanked the Delegations of Mexico, India and Nigeria for their
reports on the result and outcome of the regional seminars on the protection of
broadcasting organizations in 2010, and the delegations of South Africa, Canada and
Japan for their submissions on the draft treaty. The Delegation viewed the documents
useful in making progress of the discussion of the subject and expressed regret for not
being able to adopt the draft treaty earlier, as it had to reaffirm its position. It supported
having further discussion on objective, scope and object of protection, as well as the need
to address economic consequences of signal piracy.

The Delegation of New Zealand agreed with the outlined objective that any treaty should
be based on a technology-neutral approach, a concept that New Zealand fully embraced
when updating its Copyright Act in 2008. In relation to the broadcasters treaty, the
Delegation encouraged the Committee to further explore what the concept of technological
neutrality could mean. Intellectual property rights were an essential tool to promote
innovation and creativity in society. However, if the policy settings were not right, copyright
could stifle innovation by preventing competition and blocking access to content and
producing an amount of follow-on activity. Any copyright framework should allow for the
provision of specific incentives to create and innovate, while recognizing the importance of
accessibility for follow-on creators to build upon as well as services to copyright
encouraging access to knowledge and society furthering cultural objectives in order to
optimize innovation countries needs to find the right balance between these objectives
depending on domestic circumstances that balance might differ from country to country.
The recently published independent report by Professor Hargreaves in the United Kingdom
found that copyright was falling behind what was needed to create economic incentives for
innovation and that was likely to be the case for many countries. To create the necessary
incentives, copyright and other IP standards needed to be based on economic evidence.
The economic analysis showed the optimum grade of protection differed among countries
and could differ across time as countries moved through different stages of economic
development. It highlighted the importance of incorporating evidence-based policy making
in the development of any new norms, be it at the domestic or the international level. In
the context of the SCCR principles such as the principle of evidence-based policy making
along with other equally important principles such as taking a technology neutral approach,
comprehensiveness, coherence and simplicity should guide the Committee when
considering the scope of new copyright standards and the scope of new exceptions and
limitations.

The Delegation of the United States of America mentioned that it had been actively
involved in the deliberations before that Committee to update the provisions on
broadcasting under the 1961 Rome Convention particularly in regard to the protection of
broadcast signals from piracy.

The Delegation of Senegal thanked the Delegation of South Africa and all delegations that
had put forward proposals on that very important issue. It stressed that it was generally
known that broadcasters were among the largest users that have a protected repertoire of
works in relation to copyright and related rights. Signal piracy was certainly a problem
which had been Kkilling the activity of broadcasters and damaging the interests of rights
holders. Broadcasting was a very significant way of accessing information. Broadcasters
had invested a great deal in producing their signals without getting a return on that
investment. If there were to be a high quality and diversified content, it was important to
ensure that a broadcasting organization which had been legally authorized to do so be
given all of the legal protection that it needed to allow it to continue to pursue broadcasting.
Technology had evolved and many broadcasters that broadcasted via the Internet needed
protection to ensure that their investment could be secured and to obtain the legitimate
compensation to which they were entitled to.
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The Delegation of Japan believed that studies and regional seminars had brought
significant progress and had played a significant role in further understanding the needs of
broadcasting organizations. Discussions in the Committee had to be based on document
SCCR/15/2 in order to promote discussions.

The Delegation of Nigeria stressed that the importance of achieving a treaty for the
broadcasting organizations had been emphasized several times. For developing
countries, broadcasting was the backbone of information, knowledge and dissemination of
cultural information. Signal piracy was injurious to broadcasting investment and a threat to
national security in most cases. Several steps had been taken by WIPO to conduct
studies and organize regional seminars in collaboration with national governments. The
outcomes of those studies and seminars had pointed to a convergence of thoughts and an
agreement to move towards a treaty. A number of proposals had been put on the table
and the Delegation commended the efforts and energy put into those proposals and
thanked the delegations of Canada, Japan and South Africa. The outcome of the regional
seminar for African countries and the non-paper developed after the informal consultations
in April, along with two submissions from Canada and Japan formed a very strong basis for
further discussions and to the adoption of the treaty for the protection of broadcasting
organizations.

The Delegation of Iran (Islamic Republic of) felt that document SCCR/22/11 could
constitute a good basis to move towards achieving a broadcaster’s treaty, along with the
three proposals presented by the Delegations from South Africa, Canada and Japan. The
Delegation also said that the mandate given by the WIPO General Assembly 2007 on the
objectives, specific scope and object of protection were already well considered and
deliberated in the regional seminars and the WIPO information consultation meetings. The
Delegation was of the opinion that the mandate of the General Assembly of 2007 covered
the updating of the protection of the broadcasting organizations. It further mentioned that
subject matter, rationale, justifications and reasons behind the protection of the
broadcasting organization were similar to those in the Rome Convention of 1961. The
Delegation stressed not to postpone the treaty for the broadcasters and there was also no
necessity to seek any revision of the mandate of the General Assembly. The issue of the
beneficiary of the webcasting organizations could be considered separately at a later
stage.

The Delegation of India noted that the proposal for a treaty on the protection of
broadcasting organizations had been under debate for more than ten years, and signal
piracy was growing fast. India proposed a treaty for broadcasting organizations through
signal-based approach, in the traditional sense. As mandated by the WIPO General
Assembly in 2007, in order to contain the growth of signal piracy, India offered to play a co-
operative, constructive and flexible role in reaching that goal. However, the scope of
protection of signal-based approach should not go beyond the signal-based approach itself
and should follow the Brussels Satellites Convention model. The non-paper elements for a
draft treaty on the protection of broadcasting organizations, document SCCR/22/11, was
nothing new but brought back all of the objectionable ingredients of the webcasting and
simulcasting issues which were against the mandate of the General Assembly 2007. It
supported the intervention made by the Delegation of Iran (Islamic Republic of) that there
was no need to revisit the decision given by the General Assembly in 2007. It also
emphasized the need for an article-by-article discussion over the non-paper that in order to
get more clarification and comments from all Members.

The Delegation of Kenya saw the need to take into account the new technologies which
offered new platforms for the dissemination of broadcast signals. The main concerns were
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the issues of signal piracy and the need to protect broadcasting organizations against that.
That was evident in the numerous examples that were given. As a follow-up to the
regional meeting held for the African Group in Nigeria, the Government of South Africa had
hosted a two-day consultative meeting to discuss matters as a follow-up. The consolidated
position that had been indicated after the Abuja meeting and presented to the SCCR
highlighted the main issues to be addressed which basically included the scope and
objective of the protection. The Delegation of Kenya acknowledged the work of the SCCR
in the previous sessions and the numerous contributions that had been made by the
Member States in building a common understanding of the international protection of
broadcasting organizations. It further stressed that, in line with the mandate of the SCCR
as set out in the General Assembly, the protection should deal with the traditional
broadcasting organizations which was in line with the draft treaty as modified by the South
African proposal. It was important that the SCCR now focused its energy in working on the
substantive issues that related to the specific objective and the specific scope of the
instrument, taking into account the ever-changing technologies and to adopt a
technology-neutral approach. The Delegation thanked the Chair of the informal sessions
for the presentation of the non-paper which would provide a good basis for the discussion
as well as the delegations from South Africa, Japan and Canada for their submissions.

The Delegation of Cameroon noted that radio broadcasts were very widely used, even in
very remote parts of the country to disseminate information to people. But signal piracy
was a very serious problem which in the long term, could compromise the very existence
of the broadcasting organizations. It supported the interventions by the delegations of
Senegal and Nigeria, and expressed its support for the South African proposal to adopt a
treaty on the protection of broadcasting organizations. There was support for the
establishment of a mechanism that would allow for striking the right balance between
signal protections on the one hand and access to information of general interest on the
other.

The Delegation of Malawi noted that the proposal by the Delegation of South Africa looked
at the general and broad principles contained in the proposed treaty and contained the
technology neutrality and the signal-based approach as mandated by the 2007 General
Assembly, as well as the exceptions and limitations which were an issue of public interest.
The proposed treaty which would provide a stable framework for the protection of
broadcasting organizations and combat cross-border signal piracy.

Statements of Inter-Governmental and Non-Governmental Organizations

265.

The representative of the Electronic Frontier Foundation (EFF) noted that protection of
signals did not require the creation of intellectual property rights. Granting broadcasters
and cablecasters intellectual property rights that applied independently of copyright in the
programs being broadcast, together with legally enforced technological protection
measures, raised concerns for access to public domain works and would add complexity to
copyright clearance regimes for creators of podcasts and documentary films. She further
stressed that it would interfere with consumers’ ability to make in-home recordings
permitted under international copyright law. Granting broadcasters and cablecasters
exclusive rights to authorize retransmissions of broadcasts over the Internet would also
harm competition and innovation by allowing broadcasters and cablecasters to control the
types of devices that could receive transmissions and create new liability risks for Internet
intermediaries for retransmission over the Internet. She appreciated the recent efforts to
clarify the nature of the problem, including the most recent study by Professor Pickard, the
paper on elements of the treaty by the Delegation of Switzerland and the new proposal
from South Africa. However, EFF believed that they only highlighted the need for clearer
thinking about an approach that was truly signal-based and did not create overlapping
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rights in the works being transmitted. While EFF welcomed the statement in Paragraph 13
of the non-paper that protection should extend only to transmissions and not to the
copyright protected works being transmitted or works in the public domain, she noted that
that was inconsistent with other elements of the non-paper that required protection of the
content being transmitted. For instance, Paragraph 10 provided that protection would be
provided under copyright or related rights and Paragraph 11 would require standing
protection to broadcasters of the visual and sound elements of the programs in which
copyright owners already earned the copyright. A preferable model for addressing those
issues was the narrower signal-based approach in the Brussels Satellite Convention and
supported evidence-based policy making and norm setting. She recalled the 2004 open
letter to WIPO from 20 webcasters and the 2007 open letter from over 1500 podcasters
from around the world expressing concerns about a rights-based treaty.

The representative of the Centre for Internet Society (CIS) associated himself with the
comments made by EFF and believed that the protection that might be afforded to
broadcasters under existing international treaties, including Article 14 of the TRIPS
Agreement were sufficient to safeguard the interests of broadcasters. While a technology
neutral approach was useful, CIS believed that it did not mean that the differences
between the different technologies should not be recognized. The capital costs and
investments of traditional broadcasters was the primary reason for seeking signal-based
protection for them. He said that any departure from a signal-based approach would
require the consent of the General Assembly which had specifically requested for such an
approach. Additionally, CIS also believed that Paragraph 16 of the WIPO Development
Agenda which related to the preservation of the public domain would be endangered by a
right given over webcast and retransmissions over the Internet. CIS supported the
Delegations of South Africa and India and their strong pronunciation of public interests
while looking at such a treaty. It further supported the Delegation of Canada for strongly
emphasizing not to cover certain kinds of transmissions.

The representative of the Arab States Broadcasting Union (ASBU) expressed his wish to
rapidly conclude the negotiations on the new instrument which had lasted more than ten
years. ASBU was looking at the updating of the Rome Convention in light of economic,
technological and social developments which the whole audiovisual sector had undergone
over the past decade. As to the notion of what a broadcaster was, ASBU recalled how
important the mission of the public broadcaster was in providing information, education and
entertainment. A treaty would put an end to the illicit or unauthorized use of signals which
was prejudicial to that role.

The representative of the National Association of Commercial Broadcasters in Japan
(NAB-Japan) mentioned that following the recent earthquake in Japan, the Japanese were
isolated from the outside world without telephone or Internet. The only means of getting
information was first through radio, powered by electric battery, followed by television
broadcasts once the electrical supply was recovered. That episode proved that
broadcasting was by far the most fundamental and critical communication tool to get
necessary information in people’s lives, especially in moments of disaster. On the other
hand, the damage caused by piracy mounted daily during the past decade and it had come
to a point where the damage was threatening the existence of the broadcasters who were
playing a vital role in society. A clear objective was to fight against piracy, the object of
protection was the broadcast signal. He asked to move on to a Diplomatic Conference as
early as possible.

The representative of the Copyright Research Information Center (CRIC) said that through
broadcasting, people could get not only critical information but also various entertainment
programs. Broadcasting had become indispensable in the lives and culture of people.
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Piracy on broadcasting had done huge damage to broadcasting organizations, especially
unauthorized use of broadcast signals. That issue had already been discussed for more
than 12 years. During that period social circumstances had drastically changed and
various new platforms for distribution of content had emerged. An international treaty was
meant to be the minimum standard and not needed to be the maximum. Based on that
principle, he said the Member States would be able to make a compromise at the
Diplomatic Conference on the concrete provisions of the treaty.

The representative of the European Broadcasting Union (EBU) said the non-paper of the
Chair was a good start and included only the absolute minimum. The objective was to
provide the necessary rights to the broadcasters. The rights must include Internet use, as
otherwise no broadcasting organization would support the continuation of that exercise.
The non-paper did not include protection for webcasting organizations. The non-paper
was had taken a new approach as it also incorporated the Rome Convention provisions.
He said that the South African proposal made a crucial new step towards that new
approach. It covered the essence of a draft on which they could construct the other
elements in order to arrive at a full-blown treaty text. The representative felt that the steps
proposed by the Delegation of South Africa and the timetable proposed by the Delegations
of European Union and Japan would pave the way for the process.

The representative of the Electronic Information for Libraries (elFL.net), on behalf of the
International Federation of Library Associations and Institutions (IFLA), indicated that she
believed that piracy on broadcast signals was already adequately dealt with under existing
laws and treaties, and there was no reason to introduce a new international instrument.
She did not see any change in the prospects for agreement on the objectives, specific
scope and object of protection. At the same time, the Committee had examined the issue
of limitations and exceptions which was an important part of the copyright system.

The representative of the Knowledge Ecology International, Inc. (KEI) opposed the work at
WIPO on a new treaty for the protection of broadcasting organizations. To the extent that
creative works were distributed through broadcasting networks, they were nearly always
protected by copyright. Where the broadcast involved material in the public domain, it
would be a mistake to give the broadcaster an intellectual property right merely for
transmitting information. The advocates of a broadcasting treaty had not shown there was
a problem in the area of piracy that could not be addressed by existing laws on copyright
or theft of service. The largest concern was that the broadcasting treaty would be
extended beyond the beneficiaries of the 1961 Rome Convention to services such as cable
television, satellite television and radio for which users had to pay, and most importantly to
services provided over the Internet. The treaty would provide up to 50 years of exclusive
rights in content for which the broadcaster did not create and did not own the copyright.
Among the advocates for the intellectual property-based broadcasting treaty were a
number of giant media companies that packaged and aggregated copyright content into
cable television channels and over pay services such as cable television or satellite
television and radio. Document SCCR/22/11 was an effort to mitigate some of the
concerns of the critics of the broadcasting treaty but it failed to clarify important issues.
The non-paper also proposed to extend the treaty to simultaneous and unchanged
transmission of its programs over computer networks by broadcasting organizations. That
was the wrong paradigm for the Internet and unnecessary for any platform where copyright
and theft of service laws provided balance as regards to user rights and adequate
remedies against unauthorized uses.

The representative of the North American Broadcasters Association (NABA) said that the
proposal of the Delegation of South Africa was a very useful illustration that a
comprehensive, modern technologically neutral treaty could be achieved in clear and fairly
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simple terms. The representative thanked WIPO for convening the informal consultation
meeting in April which led to the production of document SCCR/22/11 as a non-paper by
the Chair. That non-paper set out a very useful roadmap for a treaty that met the needs of
broadcasting organizations in the current technological environment which had rendered
the protection of the Rome Convention wholly inadequate. She agreed with the statement
of the delegate of South Africa that text-based negotiations represented the best means to
make progress on this long-standing matter of that Committee. She reiterated that there
had been much debate about the term signal-based approach, as found in the 2007
mandate of the WIPO General Assembly but there had been no clear understanding of that
term. She agreed with the interpretation contained in document SCCR/22/11 which
viewed the term as distinguishing a broadcast signal from the underlying content and not a
directive which excluded the granting of exclusive rights. Rights-based protection was the
model that WIPO treaties had successfully utilized.

The representative of International Federation of Associations of Film Distributors (FIAD)
said the information provided during the consultations in April demonstrated the
importance of the financial contribution of broadcasters and in other sectors as well, such
as sports. The distributors that FIAD represented felt it was so important to have
protection for broadcasters in order to preserve the economic model. There was a need to
protect programs and works when they were communicated to the public by broadcasters.
That protection was independent of the rights held by the distributors.

The representative from the African Union of Broadcasters (AUB) thanked the Delegations
of Canada, Japan and South Africa for their valuable contributions to the discussions.
Those contributions had helped to move forward towards a definitive conclusion. African
countries, especially those within the African Union and the developing countries in
general, needed protection since they were frequently powerless against challenges that
they faced. She viewed digitization as a danger and commended the Delegation of
Senegal for having spoken for African broadcasters in particular. The representative also
called for moving swiftly towards a Diplomatic Conference since the real problem had been
solved and there were some minor bits of fine tuning that had to be done, which could be
accomplished at the Diplomatic Conference.

The representative from the International Chamber of Commerce (ICC) mentioned that
since 1997, there had been a number of documents and proposals for the draft treaty,
such as those from South Africa and Canada. There had also been a number of studies
carried out and of seminars organized in individual countries such as South Africa, Mexico,
as well as informal consultations organized by WIPO. He pointed out that there had been
many reasons and justifications to provide updated and improved protection the
broadcasting organizations. The representative reiterated that a treaty was needed in that
regard.

The representative of the Asia-Pacific Broadcasting Union (ABU) noted that a period of 14
years had passed since the very first WIPO World Symposium on Broadcasting held in
Manila. That was followed by the completion of 21 sessions of the WIPO SCCR and 23
regional information meetings and roundtable discussions organized by WIPO in different
regions of the world on the subject of broadcasting. Those meetings had provided
government and experts with the opportunity to better understand the urgent needs for
enhanced protection of the broadcasting organizations in the wake of rampant and
increasing problems on signal piracy. She expressed regret that no consensus had ever
been reached on a text for a Diplomatic Conference. While the 1996 WCT and WPPT had
updated two of the beneficiaries of the Rome Convention, namely, the rights of authors as
well as performers and producers of phonograms, the broadcasting organizations which
were the third beneficiary of the Rome Convention still did not receive sufficient protection.
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The broadcasting organizations had repeatedly presented actual cases of signal piracy
from different parts of the world. Inadequate protection would enable others to freely profit
from the broadcasters that had made huge technical investment in their signals. ABU
maintained the position that the new treaty would not in any way harm the consumers
position, affect the public domain content and stifle technology innovation, and the treaty
would not in any way block fixations of transmissions and retransmissions over home or
personal networks, since those issues were properly addressed by the proposed
exceptions and limitations in the treaty.

The representative of the Third World Network (TWN) supported the statement made by
KEI and EFF on a broadcasting treaty. The representative appealed to the Member States
to adhere to the mandate given by the General Assembly in 2007. Any norm setting
activities should be based on evidence, but TWN had still not seen any concrete evidence
to establish the need for a new treaty. He also drew attention to the Development Agenda
recommendations which clearly stated that any kind of norm-setting activities should take
into consideration the differences in the development levels of member countries as well
as to consider the public domain within WIPO normative processes. Any other approach
would further compromise the availability of public domain information. The broad norm
setting should also take into consideration the latter human rights framework.

he Delegation of South Africa sought clarification from the Delegation of Iran. One issue
was the statement by the Delegation of Iran (Islamic Republic of) that the mandate of the
General Assembly of 2007 did not need to be revised.

The Delegation of Iran (Islamic Republic of) clarified that a signal approach as mentioned
in the mandate of the General Assembly in 2007 was not in contradiction with the
protection of broadcasting organizations in the new platforms. What was to be clarified
was the use of the word “traditional” for the broadcasting organization seemed incorrect.
‘Traditional’ and ‘non-traditional’ were both correct for the platforms themselves. There
was only one kind of broadcasting organization. It stressed that what was a traditional
versus a non-traditional broadcasting organization was not definable. However, it was
possible to make a distinction between broadcasting organizations, cablecasting
organizations and webcasting organizations. In accordance with the mandate of the
General Assembly in 2007, the Standing Committee was for more than a decade working
to protect broadcasting organizations in new platforms, and not to protect the non-
broadcasting organizations. The beneficiary of the protection and the scope as given by
the decision of the General Assembly was still a broadcasting organization. The
Delegation also pointed out that the term signal itself had different meanings, as found to
be different in the telecommunications, electronic and telephonic areas. The meaning of
signal in the sphere of intellectual property was broadcast as in the Rome Convention, and
the subject matter of protection in the Rome Convention was broadcast. A broadcasting
organization transmitting its broadcast at the same time via the Internet or via new
platforms do not converted itself into a webcasting organization.

The Delegation of India, while supporting the expert opinion of the differences between
traditional platform and new platform by the Delegation of Iran, reiterated that there was no
need to revisit and revise the mandate given by the General Assembly in 2007. That
mandate given to the SCCR was the signal-based approach in a traditional sense.
Traditional platforms meant, as explained by the Delegation of Iran, the broadcasting
organizations and the cablecasting organizations, and not broadcasting over Internet or
webcasting, simulcasting over Internet, podcasting or any other method of broadcasting.
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PROTECTION OF AUDIOVISUAL PERFORMANCES (continuation)
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The Delegation of India announced that, as decided in the informal consultations on
protection of audiovisual performances held in April 2011, the Delegations of India, Mexico
and the United States of America had several discussions on the drafting the Article 12 on
transfer of rights. They also consulted the organizations of producers and individual
performers. The delegations have reached a consensus which as been submitted to the
Chair and to the Secretariat.

The Delegation of the United States of America informed the Committee that concerning
paragraph 1, the Delegations of India, Mexico, and the United States of America spent a
great deal of time looking at different options and after careful consultations with the
performers and the organizations representing film producers, the three Delegations came
up with the following proposal: "The contracting parties may provide in its national law
that once a performer has consented to the fixation of his or her performance in an
audiovisual fixation, the exclusive rights of authorization provided for in Articles 7 to 11 of
this Treaty shall be owned or exercised by the producer of such audiovisual fixation,
subject to any contract to the contrary between the performer and the producer of the
audiovisual fixation." The Delegation pointed out that the reference to Articles 6 to 11 has
been modified to read a reference to Articles 7 to 11. The Delegations of India, Mexico
and United States of America concluded that a reference to Article 6 was inappropriate
since Article 6 related to the right of fixation that was given to the performer and that right
would be exhausted in the circumstance where the performer had consented to the
fixation. In consultation with the actor’s organizations and the producers, the three
Delegations decided that it was better to refer to Articles 7 to 11 of the treaty.

The Delegation of Mexico indicated that the second paragraph of the proposal on Article
12 was interesting because according to national legislation formalities might be set up so
the performers could give consent in writing or through a dully authorized representative.
The third paragraph contained a guarantee established in favor of performers.
Independent of the transfer of the exclusive rights that was described in the first paragraph
under national legislation or through any individual collective or other type of agreements,
the performer or the artist could receive royalty or equitable remuneration for use of their
performance. It pointed out that the three Delegations have decided to be flexible so that
the Committee could come to an agreement on the protection of audiovisual performances.

The Delegation of the Russian Federation said it was extremely grateful to the Delegations
of India, Mexico and the United States of America. That text was a very good proposal. It
supported the wording and endorsed it. Such a wording satisfied the interests of the
lawyers, the producers, the authors and the performers.

The Delegation of South Africa, speaking on behalf of the African Group, thanked the
Delegations of India, Mexico and the United States of America for having drafted the
proposal. It indicated that the Group would present its views on the proposal after having
met.

The Delegation of Guatemala welcomed the proposal and thanked the Delegations of
India, Mexico and the United States of America. That text would provide the Committee
with the balance needed to give flexibility and to respect the legal traditions of the different
Member States. It was a positive step forward to move constructively toward a treaty.

The Delegation of Australia welcomed the hard work and the flexibility of the Delegations
of India, Mexico and the United States of America. The wording of the proposal correctly
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balanced the rights of performers. Each country would be able to establish its own
mechanism or rules to address that proposed obligation. The Delegation supported the
wording of the consensus proposal.

The Delegation of Barbados thanked the Delegations of India, Mexico and the United
States of America for their combined proposal and supported the wording of the proposal.

The Delegation of Brazil thanked the Delegations of India, Mexico and the United States of
America for their proposal on Article 12 which contained three different options. It
requested clarification on Article 4 relating to national treatment of the basic proposal of the
Treaty.

The Delegation of Nigeria noted that the Committee had come a long way in dealing with
the matter of Article 12 on transfer of rights. The Delegation believed that it could support
the wording of the text proposed.

The Delegation of Senegal thanked the authors of the proposal as well as all of the
interested stakeholders who had contributed to the process. That was an extremely
important text which reflected all the concerns mentioned during the discussions. The very
necessary balance between the interests of the producers and the artists had been struck.

Statements of Non-Governmental Organizations
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The representative of the Association of European Performers’ Organizations (AEPO-
ARTIS) thanked the Delegations of India, Mexico and the United States of America on
behalf of its members for the work they have carried out, especially for having included
artists and interested stakeholders in negotiating the international instrument. He believed
that the wording of the proposal was acceptable and did serve the interests of the artists.

The representative of the International Federation of Actors (FIA) indicated that he a
professional actor from Australia speaking as the President of the Actors Equity Section
and on behalf of all performers represented under the International Federation of Actors
banner. In 1961 audiovisual performances were denied Intellectual Property rights. The
Committee had an opportunity there to make a very good and fruitful history. The
provision cosigned by the Delegations of India and Mexico and United States of America
was fully backed by all producers in the room. It was an unprecedented outcome. He
urged the Committee to reach an agreement on the outstanding issues left open at the end
of the 2000 diplomatic conference and to seize that unique opportunity to put an end to the
discrimination that audiovisual performers have enjoyed too long and move towards a
Diplomatic Conference. He warmly thanked the Delegations of India, Mexico and the
United States of America as well as all the trade organizations who helped to shape this
compromise.

The representative of the Asociacion Nacional de Interpretes (ANDI), on behalf of all of the
Mexican artists and performers he represented, asked the Committee to make every
possible effort in order to fill the void at an international level. It was necessary for
producers and artists to work together so that the wisest solution could be found. If one
sector wanted to ensure its own protection by affecting the protection of others, then the
process would once again fail. In that Committee there were enough talent, enough
negotiating creativity to ensure that the most wisest and balanced solution could be find.
He urged all delegations to make their best efforts in order to move forward to the
diplomatic conference.
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The representative of the Ibero-Latin American Federation of Performers (FILAIE) thanked
the Delegations of India, Mexico and the United States of America for their proposal. He
believed it was important to move forward and was pleased to see the third paragraph
concerning the right to remuneration for all performers.

The representative of the International Federation of Film Producers Associations (FIAPF)
expressed the thanks of the International Federation of Film Producers Associations to the
cosponsors of the proposal which demonstrated the spirit of compromise. Indeed the
proposal represented the balance that organizations representing performers were looking
for a number of years. It represented the consolidation of the rights that was needed. The
proposed article 12 respected the different legal traditions existing in different countries. It
was a good compromise to help the Committee move forward, enabling to resolve the
issue of fairness in equitable remuneration and ensuring that performers exercised the
rights that they deserved.

The representative of the Centre for Internet and Society (CIS) asked whether the
concerns raised by the Delegation of Brazil in document SCCR/22/3 had been addressed
and incorporated in the Consensus text.

The representative of the International Federation of Musicians (FIM) thanked the
Delegations of India, Mexico and the United States of America for being able to come up
with that fine document that represented the goals of all musical performers in this world.
He indicated that its organization has been consulted and supported the proposal.

The Delegation of Ecuador asked if the equitable remuneration that was referred to in the
third paragraph of Article 12 should be paid by the producer to the performer or by the user
to the performer.

The representative of the International Video Federation (IVF) thanked the Delegations of
India, Mexico and the United States of America for their very hard work. The International
Video Federation and other groups of producers supported the protection at the
international level of audiovisual performers and the issue to be solved was the protection
of national mechanisms, the way countries operated in their film sectors. He believed that
the agreement had come very close to achieving something that would protect national
systems.

PROTECTION OF AUDIOVISUAL PERFORMANCES (continuation)
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The Delegation of Morocco thanked the delegations who have drafted the compromised
text which seemed to be acceptable to most of those who have spoken. It noted that in the
proposal the words “Provided there is no contract stating the contrary” were unnecessary.
The second paragraph mentioned “a Party.” That might be a party to the instrument or a
party to the contract. The second sentence should state that such consent should be in
writing.

The Chair pointed out that the majority of the delegations have said they were in favor of
the joint proposal made by the Delegations of India, Mexico and the United States of
America. Three countries had some hesitation or recommendation. The Chair asked the
delegations whether the Committee could recommend to the General Assembly that it
convene a Diplomatic Conference on the protection of audiovisual performances.

The Delegation of the United States of America referred to the question raised by the
representative of the Centre for Internet and Society (CIS). The consensus proposal put
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forward by India, Mexico and the United States of America did not address some of the
concerns and suggestions that had been raised by the Delegation of Brazil in a prior
meeting of the Committee. Together perhaps with the Delegations of India and Mexico,
the Delegation of the United States of America wished to have the opportunity to meet with
the Delegation of Brazil to discuss some of the issues and concerns raised in prior
meetings. After some further discussions on those points the Delegation might be in a
better position to answer the question of the Chair.

The Delegation of Brazil indicated that the intervention of the Delegation of the United
States of America preempted some of the observations it was going to make. The
provision for Article 12 addressed its specific concerns relating to that article. Other points
needed to be discussed in the context of those negotiations. The Committee should have
a constructive dialogue regarding some of the essential points the Delegation has put
forward during the consultations in April.

The Delegation of South Africa reaffirmed the need to consult with the African Group
before being in a position to answer the question of the Chair.

The Delegation of the European Union thanked the Delegations of India, Mexico and the
United States of America for their effort and for the very constructive proposal. The
European Union and its Member States would need to consult on that issue and on the
question of reconvening a diplomatic conference.

The Delegation of Mexico indicated that a meeting between the Delegations of India,
Mexico, the United States of America and Brazil would be very productive to clear up all
those doubts.

LIMITATIONS AND EXCEPTIONS
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The Chair opened discussions in relation to item 9 of the agenda on limitations and
exceptions. He recalled that an agreement on the agenda was needed. The morning
session could be devoted to make progress on other items on the agenda, namely items 9
and 10, while informal consultations could take place on the side.

The Delegation of Mexico supported the suggestions of the Chair and informed the
Committee that the Development Agenda Group wanted to make a statement on item 10.

The Delegation of Brazil, regarding item 10, informed that the representative of the
Development Agenda Group was not present at that moment and wanted to confirm the
opportunity to make the statement of the Group later.

The Delegation of South Africa stated that Item 10 did not concern only the Development
Agenda Group.

The Delegation of Brazil welcomed the fact the Committee had a text on the table, which
was co-sponsored by the Delegations of Australia, Brazil, Cuba, Mexico, Paraguay and the
United States of America and supported by the European Union. Brazil had decided to
table draft treaty on exceptions and limitations for persons with print disabilities guided by
two assumptions. The first was that such international treaty must have been a useful
instrument for persons with print disabilities and for that reason the proposal reflected the
text originally elaborated by the World Blind Union. The second was that the international
copyright regime was a mature system with more than 120 years of implementation, and it
was feasible to craft precise and effective exceptions and limitation without depriving the



314.

315.

316.

317.

318.

319.

320.

SCCR/22/18
page 53

rights of authors. Those two assumptions remained the guiding principles underlying
Brazil's position. The question on whether it should be a treaty or not should not have
could be addressed at a later time. Emerging consensus was gathered on the protection
of audiovisual performances and if a consensus prevailed a Diplomatic Conference should
be reconvened to adopt a treaty. If the Committee succeeded in forging consensus around
the texts on exceptions and limitations for persons with print disabilities, a Diplomatic
Conference to adopt a treaty could convened.

The Delegation of South Africa, on behalf of the African Group, clarified that it had been
discussing the issue of exceptions and limitations for persons with visual impairment and
for persons with printed disabilities with a view of coming up with an instrument. After the
presentation of the basic document a related negotiation must begin.

The Delegation of Norway thanked the submission of the consensus document on an
international instrument on limitations and exceptions for persons with print disabilities,
document SCCR/22/15, and informed that Norway wanted to join the group of Member
States already sponsoring the document. The Delegation of Norway had been committed
to a precise and focused work on limitations and exceptions for persons with print
disabilities, and believed the document represented an important step forward in finding a
solution to the pressing issue of access to works for the visually impaired.

The Chair clarified that item 9 referred to other limitations and exceptions different from the
ones applying to persons with visual disabilities.

The Delegation of the United States of America wanted to explain to all Member States
that the sponsors of the consensus document were going to meet to complete the
formulation of their thinking in response to the many thoughtful comments and suggestions
that had been offered by the African Group. The proponents of the consensus document
had spent many hours meeting with the Africa Group informally, listening very carefully to
the comments and suggestions, concerns and recommendations of the Africa Group.
Because there were many countries that were sponsors of the consensus document, a
certain amount of time to coordinate was required.

The Delegation of South Africa, on behalf of the African Group, believed that exceptions
and limitations were one issue. Agenda item 6 was justified by the extra days that were
given dedicated solely to exceptions and limitations for the visually impaired. Agenda item
9 was encompassing the visually impaired issue as well. With regard to the intervention
made by the Delegation of the United States of America, it was concerned about the
procedure. It was not agreeable to have a group of countries to decide which comments
were going to be considered. It proposed to consult the Legal Counsel in that regard. The
issue of ownership was very important; if the Committee was going to have a document, it
must be endorsed by the whole membership not by a group of sponsors.

The Delegation of Brazil understood that item 9 was focused on limitations and exceptions
for the visually impaired. There was going to be another opportunity to listen to further
comments on the proposals. For instance, the African Group had tabled also a revised
version of the previous one. So its understanding was that the current session would
cover limitations exceptions and for the visually impaired; and the following session was
going to focus on libraries and archives. That position was reflected in the timetable for
discussions that was agreed in the previous meeting.

The Delegation of Mexico in view of the comments made by other delegations suggested
concentrating the debate on exceptions and limitations. Pending items should be resolved.
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It also underlined the importance of having informal consultations to address the
comments made by the African Group.

The Delegation of the United States of America concurred with the comments of the
Delegation of Brazil regarding what was included in agenda item 9. It also added that the
sponsors of the consensus document were continuing to work in good faith and diligently
to respond to the thoughtful suggestions from the Africa Group.

The Chair commented that the agenda included two different items on limitations and
exceptions. One item referred specifically to limitations and exceptions for persons with
reading and print disabilities and the other item referred to limitations and exceptions.

The Delegation of Brazil understood that at the current session there were three additional
days dedicated exclusively to the issue of the visually impaired; and after those days the
regular agenda of the normal sessions was going to be used. In conclusion in its view,
item 9 was still focused on exceptions and limitations for visually impaired. That was
reflected in the conclusion of the previous session of the SCCR. Nevertheless item 9
might well include discussion on other limitations and exceptions. The Committee could
benefit from the presentation of the revised proposal on exceptions and limitations from the
Africa Group.

The Delegation of Pakistan, on behalf of the Asian Group, said that its understanding in
reading the conclusions of SCCR/21 session was exactly the same as of the Delegation of
Brazil. There were three additional working days dedicated to exceptions and limitations
for persons with print and other reading disabilities and item 9 was on limitations and
exceptions inserted in the regular agenda item of the SCCR. The regular agenda item on
limitations and exceptions was still focused on limitations and exceptions for persons with
print and other reading disabilities. In any case, any other delegations willing to mention
other kinds of limitations and exceptions could do it. The Delegation was still waiting for
the comments of the co-sponsors on the comments made by the Member States in the
plenary.

The Delegation of the United States of America, in addressing the comment of the
Delegation of Pakistan, affirmed it was correct that a number of Member States offered a
set of comments to the sponsors of the consensus document. It reiterated that they were
working on that. It was a difficult and lengthy process to prepare complete responses.

The Delegation of South Africa, on behalf of the African Group, underlined that the
Delegation of Pakistan said that it would be difficult to make progress if the Committee was
not given the opportunity to discuss the comments made. It wanted to discuss the whole
document because it was a formal working document of WIPO that should not have been
limited to a certain number of countries. It asked if it was possible to consult with the Legal
Counsel. The Delegation also responded to the United States of America that informal or
bilateral consultations could not replace a formal procedure. There was a need to have
clarity on the procedure. The text could not be finalized in an informal setting.

The Delegation of the United States of America admitted there was confusion. The
Delegation of South Africa asked to start discussing the document in a formal setup. The
Delegation thought that such discussion had already started. The Committee had already
listened very carefully to concerns from Member States including from the African Group.
As acknowledged by the delegate of South Africa, the Committee had substantive informal
discussions following the initiation of formal discussions. That reflected the normal
practice. It said the sponsors would be able to present the document reflecting the
comments in the afternoon that day. It believed, as the Delegation of Brazil, that the whole



328.

329.

330.

331.

332.

333.

334.

SCCR/22/18
page 55

purpose of setting the current agenda was to dedicate three days to the issue of print
disabilities, and ensure there was other time for the other exceptions and limitations which
were quite important to the Africa Group.

The Delegation of South Africa, on behalf of the African Group, repeated that in its view the
document was not discussed by the Committee. Presenting the document, receiving
comments and going back to discuss among sponsors was different from discussing the
document in the plenary. It posed the question of procedure to the Chair, not to the United
States of America. Its impression was that since the African Group made substantial
comments, those comments were going to be reflected on the document and, after that, all
the comments were going to be discussed. The purpose of the informal consultations was
not to finalize the text. Those concerns were not only of the African Group, but they were
of the membership of the SCCR.

The Delegation of Zimbabwe stated that according to its knowledge there were initially four
proposals on the issue of visually impaired persons. As a result of some informal
consultations a document co-sponsored by certain delegations was presented. With
regard to the issue of process, it appeared that the consensus document was an incubator
where not everyone was allowed to attend or participate. In informal consultations that had
been undertaken before the SCCR, the participation of the African Group was very
minimum because of the limited sources and expertise. The Group had made few
suggestions not to change but to enrich the text but nothing of what the Group had said
was reflected in document SCCR/22/15. The Delegation suggested having those
comments discussed in the plenary.

The Assistant Director General of WIPO reminded that the Committee had had five days of
excellent discussion on the agenda with very good spirit of collaboration and progress. He
wished to find a compromise in order to keep moving forward. Process was important and
the only process that made sense was the process that could deliver results. The
Delegation of United States of America had made the point that formal and informal
processes had been used in the past. The African Group and the Delegation of Pakistan
had made the same observation. A combination of formal and informal process had
always helped to move forward on issues. The proponents had presented a document,
and questions and comments had been made. It was not unreasonable for Member States
to expect some responses to those questions and comments and it was not unreasonable
for the proponents to want to discuss those questions and comments amongst them before
responding to the plenary. Because of the sensitivity and the difficulty of the subject, he
suggested breaking the meeting and giving the proponents some time to have their
discussions. In addition, he suggested to stick to what it had been agreed in the SCCR/21
session. Agenda item 9 was limitations and exceptions.

The Delegation of the United States of America appreciated and supported the thoughtful
suggestions of the Secretariat. It pointed out that some meetings were already scheduled
to resolve other issues, both on limitations and exceptions and on the audiovisual treaty.

The Delegation of Brazil proposed to merge the two ideas of the United States of America
and the Secretariat. As pointed out in the general statement, it would be a good idea to
listen to further observations and suggestions to the consensus document. A presentation
of the African proposal was also possible.

The Delegation of India agreed with the Delegation of Brazil to avoid any waste of time.

The Chair asked if the Committee wanted to discuss the issues of other limitations and
exceptions and if the African Group was willing to introduce its proposal. Finally he wanted
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to know if there were delegations willing to raise further comments on the consensus
instrument.

The Delegation of South Africa, on behalf of the African Group, answered positively to all
questions raised. It wanted to give priority and continuity to the print disability issue, but it
was not discarding other exceptions and limitations. It also wanted to present the proposal
of the African Group.

The Delegation of Kenya, on behalf of the African Group, presented the document
SCCR/22/12. That was a draft treaty on exceptions and limitations for persons with
disabilities, educational and research institutions, libraries and archives.. It was aware of
the various issues that must have been dealt with in most of the countries of the region,
especially in relation to access to teaching and reading materials. In fact, most of the
countries had very limited exceptions and limitations and most of them seemed to be
based on the UK Copyright Act of 1912. The proposal combined the three different issues.
The part on definitions was contained on page 3 of the document which dealt with many
challenging topics such accessible format, archives, database, disability, exclusive rights,
libraries. The definitions were drafted in relation to international instruments like the Berne
Convention, WCT, the Rome Convention, WPPT and the TRIPS agreement. It looked at
beneficiaries in relation to the three parties which were mainly the persons with disabilities,
educational and research institutions as well as libraries and archives. Article 4 regulated
the scope of obligations in line with other international treaties. In relation to the
exceptions and limitations to exclusive rights there were general exceptions and a number
of specific ones that dealt with the personal use for the persons with print disabilities.
Article 7 referred to the application to profit entities, it was in relation to ensuring that the
works were accessible to the parties who were disadvantaged, and also regulated the
criteria for determining what a reasonable availability was. In terms of remuneration, it did
not believe it was necessary in relation to exceptions and limitations but in that particular
case it tried to identify some circumstances whereby someone might use the provisions for
commercial exploitation for those particular works. In terms of libraries and archives, the
text addressed a number of issues, especially in relation to the purchase of works and the
supply of works. The shrinking or rather the disappearance of the borders was particularly
important. The issue of cross-border uses of the works especially in relation to libraries
and archives received more prominence especially with relation to the digital copies. The
proposal covered also the issues of private use, as well as issues relating to the
preservation of materials especially by archives and libraries. Specific provisions related to
educational and research institutions were also included. Furthermore there were the
common provisions applicable across the three areas. It included a provision for the
circumvention of technological protection measures to allow the effective applicability of
the exceptions and limitations in the digital environment. Other general issues were
related to contracts to ensure that people did not make contracts that would be contrary to
the provisions of the instrument. In relation to importation and exportation of works, it
included a provision to allow the use of those particular works across the borders.

The Delegation of the United States of America wondered about the process to be followed
in term of considering that revised document. Because some Member States had raised
some questions previously about the prior version of the treaty submitted by the African
Group, it would have been very helpful if they could just walked through to see where the
various comments and questions had been taken into account. After that, it hoped the
Committee could actually have a follow-up question and answer round on that particular
proposed instrument as was done about each of the other three proposed instruments.
The Delegation wished to start by getting explanation of where all of the changes were
inserted.
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The Delegation of Brazil thanked the African Group for presenting the revised version of
their proposal. The document had changed in many points. The following session of the
SCCR would focus on the issue of libraries and it wanted to have a meaningful discussion
to reach a result on that issue. It was important to start discussing even in informal
meetings.

The Delegation of India appreciated the document presented by Africa. As per the Vienna
Convention of the Law of Treaties of 1969, Section 2, Article 19 to 22 referred to the
reservations to all international treaties. It wondered why the document of the African
Group did not contain those reservations.

The Delegation of the United States of America wondered if it could have some clarification
on what the procedure was going to be. It was interested in hearing some discussions on
where the prior comments and changes had been incorporated in the document.

The Delegation of South Africa, on behalf of the African Group, appreciated the suggestion
from the Delegation of Brazil to consider having informal consultations to expedite the work
of the Committee in relation to the instrument for exceptions and limitations for libraries
and archives. In response to the Delegations of United States and India, it had managed
to retrieve all of the questions that were posed at the previous session. The proposed draft
treaty took into consideration some of the comments and questions which were posed.

The Delegation of Kenya, speaking on behalf of the African Group, addressed the
questions raised by the Delegation of United States of America. It had been asked about
the definitions of copyright as to why the language of the Berne Convention or the WCT
was not used. The solution proposed was something already established in other treaties.
In relation to Article 5 dealing with exceptions and limitations, referring to the trusted
intermediaries or authorized entities, it noted that Article 5 did not deal with the concept of
trusted intermediaries because it was very difficult to address such a complex concept.
Not very often they were organizations, individuals or groups which were dealing
specifically for the people who were working on the issues of the visually impaired. The
Group basically tried to modify Article 5 to capture the concept without any practical
appreciation. In terms of educational and research institutions, the fact that there were
limitations on the ability of educational and research institutions to make copies of works
acquired legally without the authorization of the rightholders depended from the
circumstance that the work was commercially available or not. Looking at educational and
research institutions, those were public interest issues. In terms of libraries and archives,
the issue of making diligent search to prior works to make offered copies was included in a
separate article that was dealing with the offered works. On Article 13, some questions
were raised regarding the requirement that the work be lawfully acquired before the
circumvention of technical protection measures, the response was included under Article
18 that basically addressed areas whereby in the digital environment the work would have
enjoyed the same exceptions and limitations. Article 18 dealt with the issue of
circumvention of technical protection measures ensuring that the beneficiaries had means
to enjoy the exceptions where technical protection measures had been applied to a work,
including when necessary, the right to circumvent the technical protection measures as to
make the work accessible. All issues must be looked at in the context of an instrument
dealing with exceptions and limitations in terms of the relationship with other contracts,
Article 19 was seeking to avoid having people making contracts deliberately negating the
provisions of the treaty. The Delegation of the European Union had raised some
questions. One question was whether the provisions of the treaty providing for minimum
elements of flexibility to be included in the national copyright legislation systems were
exceptions and or compulsory licenses. The Group wanted to establish minimum
acceptable exceptions and limitations within the contracting parties, so it would not have
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gone over and above in terms of exceptions and limitations. It was asked whether a
Contracting Parties would be obliged to introduce such flexibilities in national legislation,
and it was because that was considered a minimum standard that Member States had to
implement them. Regarding the optional relation of exceptions and the three-step test in
the Berne Convention, the Group was trying to look at what an acceptable minimum
standard would have been. Regarding the nature and scope of obligations, contracting
parties were to agree to undertake appropriate measures both practical and legal
measures. Administrative measures were potentially needed. In regard to the relationship
with other treaties the text reaffirmed that nothing in the treaty should negate from the
obligations arising from other treaties such as the Berne Convention, the WPPT and the
WCT. Atrticle 4 provided for the possibility of commercial rental for profit entities if any of
the three enumerated conditions were met.

The Delegation of Ecuador stressed the importance of dealing with the visually impaired
persons issue. As recognized in the work plan adopted by the Chairman of the
Committee, exceptions for libraries and archives should be discussed with great attention
in the following session. The Delegation hoped that progress was going to be made in the
informal consultations on the proposals by the African Group with to reach a consensus.

The Delegation of the Russian Federation raised a question to the African Group on how it
saw that proposal within the context of the document referring to people with disabilities.
The risk was to be discussing for an additional decade. It was necessary to clarify the
relations between the African proposal and the proposals on the visually impaired persons.

The Delegation of South Africa, on behalf of the African Group, said there were processes
and the one in relation to the print disabilities moved faster. It could see points of
convergence between the African Group proposal and the proposal that had been put
forward by the various sponsors of the consensus document. The consensus document
had many points of convergence. The only areas whereby the Group was seeking further
clarification in relation to the consensus document referred to the authorized entity and the
issue of remuneration. It further emphasized that its proposal was used as a point of
reference for the discussions with the sponsors of the consensus document.

The Delegation of Uruguay stressed the importance of the issues before the Committee. It
believed it was urgent to find a solution to the problems of visually impaired persons.
Exceptions and limitations both for libraries and archives and other purposes were also
important and the Committee had agreed to discuss them in details in following sessions.
It supported what the Delegation of Brazil had said about continuing to discuss libraries
and education between the meetings but it was important to concentrate on persons with
visual disabilities at the current meeting.

The Delegation of Sudan thanked the African Group for having prepared the document.
The document did not deal with all exceptions and limitations. The question was how the
Committee could deal with all the exceptions and limitations to respond to the needs of the
impaired and disabled persons.

The Delegation of South Africa, on behalf of the African Group, in order to facilitate the
discussion requested the Secretariat to prepare a composite text with all of the comments
made by Member States on the consensus document.

The Delegation of the United States of America recognized that libraries and archives were
central to the knowledge system. Libraries and archives advanced knowledge by providing
access to works that comprised the knowledge, cultural heritage and collective memories
of the nations. They were central to the knowledge economy of the 21st Century
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supporting research learning, innovation and creative activity. They facilitated access to
diverse collections and to information and services to the general public, including
disadvantaged communities and vulnerable members of the society. Throughout the
world, national copyright laws had recognized the special role of libraries and archives in
achieving the systems goals of encouraging creativity, innovation and learning. As it
learned from the comprehensive study carried out by Professor Kenneth Crews prepared
on behalf of the Committee, 128 of the 149 countries surveyed had at least one statutory
library exception that specifically permitted libraries to make copies of copyrighted works
under certain circumstances. Those exceptions and limitations supported private
research, study preservation, replacement of materials and access to materials including
document supply and interlibrary lending in the United States of America. The primary
library exception in Section 108 of the Copyright Act permitted libraries to make copies for
preservation and replacement to permit researchers and other users. Other exceptions
and limitations in the Copyright Act supported library services such as the American
doctrine of fair use. While limitations and exceptions must be tailored to address the
needs of an individual country, it did believe there were some general objectives and
principles on which Member States could agree. It noted with interest the statement on
principles of copyright exceptions and limitations for libraries and archives prepared by the
Electronic Information for Libraries, the International Federation of Library Association and
Institutions and the Library Copyright Alliance which was distributed at the SCCR/18. In
looking at objectives and principles on which Member States could have agreed, the
Committee might consider to recognize the importance of limitations and exceptions for
libraries and archives and encourage all Member States to adopt them. It could recognize
that limitations and exceptions could and should enable libraries and archives to carry out
the public service role of preserving works. In that regard exceptions could allow libraries
and archives to make copies of published and unpublished works for preservation and
protection under certain circumstances; similarly, they might let libraries and archives to
preserve materials in media and formats at the risk of deterioration damage or loss which
might include the migration of content from obsolete storage formats. Exceptions could
establish the framework enabling libraries and archives to supply copies of certain
materials to researchers and other users directly or through intermediary libraries. In
addition copyright laws might recognize limitations on the liability of libraries and archives
and their employees acting in good faith or believing or having reasonable grounds to
believe that they have acted in accordance with the copyright law. Adequate safeguards
should be put in place to ensure accountability with those provisions. The Delegation
looked forward to exploring in greater depth the role of library and archive exceptions in
meeting the goals of the copyright system.

The Delegation of South Africa, on behalf of the African Group, indicated that it did not
have any records of the comments and questions raised by the delegations.

The Delegation of the United States of America said that the Committee had a record of
the comments made. A written record of those comments had been provided to all
delegates. It had very carefully studied the written transcript of those comments.

The Delegation of South Africa, on behalf of the African Group, reminded that the Group
proposed that the non-paper be presented as a working document. It wondered what the
overall objective of that consensus document was. If the overall objective was to have an
instrument for the visually impaired, the document should be discussed and the whole
membership should have the ownership of that document.

The Delegation of Pakistan, on behalf of the Asian Group, requested for the sake of
transparency that the transcript of the comments made on the document presented by the
co-sponsors be circulated to all Member States.
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The Delegation of Brazil stated that, on the basis of the observations and questions made
by Member States in the plenary on Monday, June 20, the co-sponsors of the consensus
instrument had made some changes in their text. It asked the Secretariat to substitute the
new version of the proposal.

The Delegation of Norway announced that it would to join the group of Member States
already sponsoring the document.

The Delegation of the European Union was in a position to confirm that it would also
sponsor the consensus document. This was under the understanding that that was part of
a total package, in which the Committee needed to reach an agreement. The other
important part of the package was to have an agreement in the form of an instrument and
the process should lead to a real implementation and practical application on the ground of
the principles established in the consensus document. It recalled that the EU and its
Member States had advocated a joint recommendation as a means to producing speedy
and effective results on the ground. However, the Delegation did not exclude a two-step
approach to that matter, which would be a first step allowing to review the effective results
of a joint recommendation before considering the call for Diplomatic Conference as a
possible second step.

The Delegation of Venezuela (Bolivarian Republic of) asked whether NGOs had something
else to say.

The Delegation of the United States of America clarified that the Russian Federation had
stated that it would also join as a co-sponsor of the consensus document. The
co-sponsors also wished to continue with the discussions initiated on Monday, June 20.

The Delegation of Nigeria asked whether the Committee wanted to change the negotiation
pattern in WIPO. Some delegations could not discuss a proposal and agree with it, and
superimpose it on everybody else. It did not agree with the idea of sponsorship of the
consensus document and negotiation in isolation.

The Delegation of the United States of America said that the co-sponsors of the document
proposed a process forward that would address the concerns raised by the distinguished
Delegation of South Africa on behalf of the Africa Group, and Nigeria. There were five
proposals on the table. One proposal came from Brazil, Ecuador and Paraguay, joined by
Mexico and Argentina. A second proposal was from the United States of America. A third
proposal came from the European Union. A fourth proposal came from the African Group.
Finally, the fifth proposal came from Argentina, Australia, Brazil, Chile, Ecuador, Mexico,
Norway, Paraguay, the European Union, the Russian Federation and the United States of
America. The United States' understanding was that the Africa Group and other Member
States had asked the sponsors of the document to thoroughly consider the comments that
had been made in the plenary session, to prepare answers, and to take where possible
those comments and suggestions on board. The co-sponsors had been doing that in good
faith and diligent work.

The Delegation of Venezuela (Bolivarian Republic of) supported the Chair’s approach and
sought clarification on the position of the Nigerian Delegation.

The Delegation of South Africa clarified that the Group just wanted to discuss the
document posted on a screen.
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The Delegation of Nigeria noted that the co-sponsors were meeting by themselves,
agreeing by themselves, discussing proposals by others by themselves, and then
presenting a consensus document for endorsement for everybody. That was an
isolationist method of building momentum of intimidation. In that case, the Committee
could not talk about a consensus document because the due process of negotiation had
not taken place. Many did not like the word "bracket," but that was really the method of
negotiation.

The Delegation of the United States of America wished to present responses to the
comments made in the plenary.

The Delegation of Brazil thought that there was some misunderstanding regarding the way
to proceed with the work. The co-sponsors just wanted to respond to the questions and
observations made to the document on Monday in the plenary. It did not preclude the
possibility that some open-ended consultations could start after then.

The Delegation of the United States of America concurred with the clarification by the
Delegation of Brazil. The group of con-sponsors just wanted to honor the request to
answer the questions raised and comments made the Monday before. Many of the
suggestions concerning the preamble from members of the Committee were more than
acceptable to members of the sponsoring group. In Article A, in the definition of “work,” the
Africa Group had suggested a new definition and the Russian Federation had also
proposed some improvement in the wording. Switzerland had indicated that the definition
should be rewritten, and expressed a concern that the French translation was not suitable.
The co-sponsors of the document would propose the revised definition of work: “Work
means a protected work within the meaning of the Berne Convention, whether published or
otherwise made publicly available in any media.” The sponsors did not have any changes
in the definition of an “accessible format copy.” As to the definition of “authorized entity,”
the sponsors noted the concerns raised by the Asian group on the word "missions," but no
conclusion had been achieved yet on how to improve that. Note was taken about the
suggestion by India that "activities" might be a better word.

The Delegation of Nigeria requested to have the document showed on a screen.

The Chair clarified that the explanation referred to document SCCR/22/15. That document
had already been circulated to all delegations. Only amendments to that document were
now pending. The Delegation of the United States of America could continue while in ten
minutes the revised document would be available for everyone.

The Delegation of the United States of America also referred to the concerns about the
term “policies” used in the definition of authorized entities and that the African Group’s
opinion that that word was too strict and should be change by the word “rules.” That was
acceptable by the co-sponsors. As to the third and fourth paragraphs of the definition of
authorized entity, the co-sponsors noted the concerns expressed by several delegations,
including the Asian group, on the concept of trust. The sponsors believed that trust really
captured best and most moderately the concept to achieve. On the fourth paragraph, the
co-sponsors had tried to address the concerns of the African Group but had not had
enough time to achieve any final formulation. The end of paragraph of article A contained
a new definition of Member State. And finally, for consistency, and at the suggestion of
some delegations, the co-sponsors had added a reference to the WCT, into the final
paragraph of Article A.
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The Delegation of Ecuador stated that Article B had been revised taking into account the
comments by the Asian and African Groups regarding the deletion of dyslexia, and the
insertion of any other print disability.

The Delegation of Brazil noted that the African Group had proposed a clause on the nature
and scope of the instrument. The co-sponsors of the instrument had reached consensus
on the content of an instrument on exceptions and limitations for the benefit of persons
with print disabilities. There was no consensus yet on the nature of this instrument. The
language proposed by the African Group was typical of a treaty, and the co-sponsors
would not be prepared to incorporate that language. Article C(2) specified on which terms
exceptions and limitations might be implemented in national laws. There were two
possibilities. One was that authorized entities might exercise exceptions and limitations to
the rights of reproduction, distribution and making available. In other words, an authorized
entity might make an accessible format copy, distribute or make available to a beneficiary
person, subject to four conditions. Paragraph B, was the so called self-help provision. The
beneficiary person might exercise a limitation and exception to the right of reproduction,
not of distribution. In other words, a beneficiary person or somebody acting on her or his
behalf, might make an accessible format copy of a work for his or her personal use. But
this beneficiary person might not distribute that copy, which she or he had made for herself
or himself. Paragraph 3, 4 and 5 of Article C provided for flexibilities to accommodate
national existing national legislations.

The Delegation of the United States of America explained Article D on the cross-border
exchange of accessible format copies. It consisted of three parts and followed the
structure of Article C. As C(1) provided a general statement of the exception or limitation,
C(2) provided a specific mechanism, and C(3) allowed countries to do anything else that
was acceptable under the three-step test, article D had the same three-part structure. The
first part of Article D(2), paragraph a, enshrined a system in which an authorized entity in
country A was permitted to provide accessible format copies to authorized entities in other
Member States or Contracting Parties. Article D(2), paragraph b, provided an alternative
mechanism by which an authorized entity in country A could directly serve the needs of the
visually impaired in country B, as long as that authorized entity took steps to ensure that
the beneficiary persons in country B were properly entitled under country B's law to receive
accessible format copies. The end of Article D(2) contained a provision that Member
States or contracting parties might limit the distribution or making available to applicable
accessible format which could not be otherwise obtained at a reasonable price and a
reasonable time in the country of importation. On that Article the distinguished Delegation
of Algeria had noted that the original document said “persons with print disabilities” when it
should say “beneficiary persons.” The last sentence of paragraph D(2) read “special
format” and actually should read “accessible format.” Article D(3) provided a parallel to
Article C(3). Article D(3) provided that if a Member State did not wish to follow the system
provided for in article D(2), that Member State could provide any other exception or
limitation in its national copyright law to permit the cross-border exchange of special format
copies, which met the three-step test established in the Berne Convention.

The Delegation of the European Union stated that, broadly speaking, the aim of that Article
E was to correspond to article D, on cross-border exchange. The inescapable logic was
that to export copies from one Member State to another, the receiving Member State had
to be in a position to import those copies and that was what article E aimed to achieve. A
point of rather long and passionate discussions was concerning how beneficiary persons
under the instrument could be able to receive or import copies with the assistance from
friends, neighbors, family members and relatives. All co-sponsors certainly understood
that that was possible but it would not be advisable to engage on a discussion on the
meaning of family circle or private sphere.
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The Delegation of Mexico explained that Article F contained an obligation to ensure that
technological protection measures allowed persons with print disabilities having access
and effectively using accessible works.

The Delegation of Brazil explained that, as regards Article G, in some jurisdictions
contracts might override statutory exceptions and limitations, while in other jurisdictions, it
would not be possible. That provision reflected that reality. It left Contracting
Parties/Member States free from addressing the relationship of contract law and statutory
exceptions and limitations.

The Delegation Australia referred to Article H as a not prescriptive provision. It was an
important reminder to endeavor to ensure that the personal information of people with print
disabilities was treated no differently to others under relevant laws. To give one possible
example, if a person went to a library and borrowed books, information on personal details
or particular tastes in books remained confidential.

The Delegation of the United States of America requested that the Secretariat circulated
the amended version of document SCCR/22/15. It asked whether the Chair wished to
consult with regional coordinators in order to have a constructive process. It also asked
whether the Chair could generate a separate working paper following the request of the
Africa Group. While the co-sponsors respected that concern, they also wanted to ensure
the integrity of their proposal in the amended version of SCCR/22/15.

The Delegation of Nigeria noted that the co-sponsors were not providing comments or
responses to amendments and conclusions posed last Friday, June 17. The best way to
move forward was to have all the proposals on the table, in combination with what had
been proposed.

The Delegation of Canada supported the proposal of the United States of America to turn
the consensus document into a working document for the Committee.

The Delegation of Kenya felt disturbed by the way in which the issues were being
conducted. It was not sure whether the term consensus document would be the right title
for the document. This was a proposal on an international instrument on limitations and
exceptions for persons with print disabilities. Another remark was is the mere formal
presentation of the document despite the remarks made by the African and Asian Group.
Answers had not been satisfactory so far. Changes made were not substantive but simple
language-focused. For instance, the crux of the matter for the African Group, and probably
for other delegations, was what exactly the concept of authorized entity was and how it
fitted into the entire document. Another problematic provision was Article F on
technological protection measures about which apparently there was no room for
negotiation.

The Delegation of Zimbabwe was puzzled about the proposal of the United States of
America to generate another parallel document to SCCR/22/15. It asked whether the latter
would be also called a consensus document.

The Delegation of Senegal noted that there could be some problems to implement the
definition of authorized entities in Africa. In addition, as regards Article C(5), Africa was not
totally opposed to remuneration in the exceptions, particularly regarding commercial
entities, but there could be a problem if the country of origin requested a remuneration
when the recipient country did not provide for it. As to Article F, technological measures
should not in itself hinder access on the part of beneficiaries to a work in a format that was
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appropriate for them, given their level of impairment and their disability. The current text
was around 80% similar to the text proposed by the African Group in document
SCCR/22/12. It hoped to reconcile those viewpoints and to produce a truly consensus
document.

The Delegation of Venezuela (Bolivarian Republic of) thought it was a mistake to call the
document a consensus document, but it was called so because it covered the whole
history of the existing proposals. It seemed that nothing had happened between Monday
and Wednesday and delegations were going around in circles.

The Delegation of Angola supported the statements of the other African Delegations,
particularly regarding the concept of authorized entities and technological measures. The
Committee had to try to get the document to a position where it could be accepted by
consensus.

The Delegation of the United States of America noted that delegations were at a crucial
point in discussions and they had to be responsible. The sponsors of the proposal needed
some time to confer with the World Blind Union, and the representatives of other blind
organizations.

The Chair explained that the new amended document of the co-sponsors would be
document SCCR/22/15 Rev 1. He asked the Secretariat to compile all the comments
made so far while the Committee engaged in discussions on the other matters of the
agenda. There were only two working days left.

The Delegation of Malawi was in support of what the other African delegations had stated
and requested the Chair’s advice on the way forward.

The Delegation of Nigeria proposed, first, to remove the mention of consensus document;
second, to remove any idea of co-sponsors; and finally, to set up an informal process
where the coordinator of South Africa, as well as other coordinators participate and deal
with the text.

The Delegation of Colombia agreed with way forward proposed by the Chair. Also, it said
it would like being associated with the co-sponsorship of the consensus document
SCCR/22/15 Rev. 1.

The Delegation of the Russian Federation agreed that the Secretariat compiled all
comments in an official document and that delegations started discussing it article by
article. That was the way in which the Committee could produce something valuable.

The Delegation of Pakistan thought that despite the gloominess in the room delegations
had made quite some progress. If the co-sponsors were not ready to make document
SCCR/22/15 a negotiating document, it was their right. It proposed two steps. Step one
would be to call the document a proposal on an international instrument on limitations and
exceptions for persons with print disabilities. The second step would be not to lose the
work already done and collate all the comments made by African Group and other
countries. The following day, the revised document could be on a slide in the room and
negotiation could start.

The Delegation of South Africa proposed to get rid of any references to consensus
document or co-sponsorship. The title and the way forward proposed by the Delegation of
Pakistan was acceptable.
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The Delegation of Venezuela (Bolivarian Republic of) agreed with the procedure to move
forward.

The Delegation of India supported the statement of the Delegation of Pakistan.

The Delegation of the United States of America welcomed the proposal by the Delegation
of Pakistan and thanked the Delegation of Colombia for the support to the proposed text.

The Delegation of Nigeria agreed with the statement made by the Delegation of Pakistan.

The Delegation of the United States of America requested a 15-minute break so as to
allow all groups to coordinate.

The Delegation of Uruguay announced that it would co-sponsor document SCCR/22/15
Rev. 1.

The Chair said that the new document would be called proposal on exceptions and
limitations for persons with print disabilities.

The Delegation of the European Union asked whether the proposal would be a text from
the Chair.

The Delegation of Pakistan asked for the name of the new document, and whether it would
remain SCCR/22/15.

The Chair clarified that the latest version of the co-sponsors was SCCR/22/15 Rev 1. The
new document of the Chair would be document SCCR/22/16.

The Chair presented document SCCR/22/16 Prov.

The Delegation of Pakistan looked forward to having substantive discussions on the
document.

The Delegation of France sought clarification on the content SCCR/22/16 Prov. and all the
annotations, modifications and deletions.

The Chair said that the document tried to cover most of the comments made on Monday,
June 20. Naturally it included the comments by the African Group.

The Delegation of South Africa requested to put the document on the screen.

The Chair said that the first step was to have printed document distributed to all
delegations. A second step was to understand it.

The Delegation of France requested to suspend the plenary session to discuss the content
of the document with members of Group B.

The Delegation of Nigeria requested to put the document on the board so as to facilitate
the discussions.

The Chair said that delegations had to understand the substance of the document.

The Delegation of Slovenia, on behalf of the Group of Central European and Baltic States,
thought it was useful to put the new text on the screen. At a certain point it would be
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probably necessary that the regional groups reconvene and prepare their positions in
relation to the document.

The Delegation of South Africa noted that document SCCR/22/16/Prov. contained mainly
inputs from the African Group. Other delegations should have the opportunity to provide
their inputs.

The Delegation of Venezuela (Bolivarian Republic of) could understand that putting the
document on the screen entailed the risk of having a very lengthy debate.

The Chair said that the main concern was to understand the document to see if it covered
all the ideas. The process had to be transparent, clear and inclusive.

The Delegation of Pakistan said that the document contained the views expressed by
Member States on the proposal. Unless there was a different view, the document could be
a formal document.

The Delegation of the European Union noted that many delegations had expressed their
frustrations as to not having the possibility to have an open discussion. It supported the
proposal of South Africa and Slovenia to have the opportunity to open the floor on the text
of the Chair and see if it had reflected the remarks and views of the African Group. The
text could be put on a screen and delegates could make further comments.

The Delegation of Brazil could go along with the suggestion made by the European Union.

The Delegation of Barbados supported the views expressed by the African Group and
Brazil.

The Delegation of Ecuador supported the African Group’s proposal seconded by the
European Union.

The Delegation of China thought that document SCCR/22/16 Prov. could be a basis for
future discussions.

The Delegation of the United States of America supported the proposal to have the text on
the board. At some point, after listening to all comments, the Committee could move to an
informal consultation with regional coordinators plus two, led by the Chair, to come up with
the formal document that would be the text that we would adopt from the Committee.

The Delegation of India supported the African Group and the EU intervention to discuss
immediately the document put on the screen.

The Delegation of the European Union proposed to allocate some time to coordinate at
regional level but also with the different proponents of proposals.

The Delegation of Venezuela (Bolivarian Republic of) proposed to first adopt the document
as a working document and then proceed with the debate.

The Chair invited to comment the text put on the screen.

The Delegation of Japan proposed that paragraph 3 of the preamble started as follows:
“Reaffirming the importance and flexibility...”
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The Delegation of India proposed that in last sentence of the definition of “'accessible
format copy" after the word “exclusively” the “visually impaired persons and persons with
print disabilities,” be replaced by beneficiary persons.

The Delegation of South Africa, on behalf of the African Group, asked to see the changes
made on the screen.

The Delegation of Switzerland, on the subject of authorized entity, reserve its position on
Paragraph 3, as the provision should not be used to the detriment of the beneficiary
persons of the instrument.

The Delegation of India, as regards the definition of authorized entity, in the second line,
the term “primary missions” should be replaced by “activities.”

The Delegation of the United States of America referred to the comment made by India.
That change was reflected down below in the comments on the proposed changes where it
said in the first paragraph: Replace primary missions by activities. It strongly objected to
start putting brackets in the text. If the Committee started down with that procedure, the
Committee would be further and further from tangible results. That was not fair to the
beneficiary persons for whom the exercise was undertaken, the blind, visually impaired

and print disabled persons.

The Delegation of Kenya, on behalf of the African Group, sought clarification regarding the
Chairman's document SCCR/22/16/Prov. Article A, paragraph 3, as stated by the
Delegation of Switzerland, was problematic and the Delegation asked to have a clear
explanation or delete it.

The Chair explained that the purpose of the exercise was to cover all the delegations’
concerns, compile all their opinions, and perhaps the next stage would be to try to clarify or
amend things in the future. If that process was not followed, the Committee would create a
Frankenstein document. Delegations should feel comfortable with the text but not
necessarily fully satisfied.

The Delegation of Japan requested some clarification about the “authorized entity” term. It
asked how beneficiaries got trust and whether authorized entities were authorized by each
Government.

The Delegation of Senegal, in relation to the term “authorized entity,” said that the
Committee had to bear in mind the fact that there were very different levels of development
in some countries regarding that particular point. It was important that the paragraph be
enlarged to include an indication as to who should authorize those entities. As to
exceptions and limitations, it proposed to consider a provision that stated clearly that it was
up to each party to define the practical ways, means and conditions under which an entity
could act legally and in accordance with that document. The reference to a nationwide
network of organizations also posed some problems, particularly regarding the
characteristics required. The clearer the text was, the more chance it had to get a
consensus of Member States.

The Delegation of Iran (Islamic Republic of) stated that the nature of the document should
be a binding treaty. “Member State” should be replaced by “Contracting Party.” It could
not accept the definition of “Member State” as it should include all WIPO Member States
and not a specific treaty party.

The Delegation of Syria concurred with the opinion expressed by the Delegation of India.
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The Delegation of South Africa, on behalf of the African Group, reserved its comments on
the definition of Member States.

The Delegation of the United States of America asked the Delegation of Iran (Islamic
Republic of) and Syria why the definition on Member States was problematic.

The Delegation of Venezuela (Bolivarian Republic of) proposed to collect the comments,
but not start the discussions.

The Delegation of Iran (Islamic Republic of) could not accept the definition because its
country would be excluded from the scope of the treaty.

The Delegation of the United States of America answered to the Delegation of Venezuela
(Bolivarian Republic of) that it was not its intention to drag the process. But where new
comments were raised and there was no understanding about what their basis was, a
relevant clarification could be provided.

The Delegation of Japan asked why a reference to the Berne Convention had not been
included in the last paragraphs of the definitions.

The Delegation of Syria thought that no country should be excluded from the scope of the
treaty.

The Delegation of India supported the statement made by Syria. Member States could
encompass WIPO Member States or the Berne Convention members.

The Delegation of Senegal proposed to differentiate copyright from related rights. It also
asked what the bona fide nature of persons with print disabilities meant in the context of
the definition of authorized entities.

The Delegation of Japan suggested that Paragraph 4 of Article C be moved under
Paragraph 2(b) to be consistent with Article D.

The Delegation of India referred to Article D(2), second line, and proposed to replace
“special format” by “accessible format.”

The Delegation of Switzerland understood that Article C(1) referred to a minimum
standard.

The Delegation of the United States of America agreed with the correction made by India
on accessible format.

The Delegation of the European Union noted that Article C(5) covered the possibility that

Member States provided remunerations for limitations and exceptions under their national
law. If there were countries that indeed provided that system, the Delegation asked why

some delegations wished to explicitly remove that provision.

The Delegation of Japan understood that Article D dealt about the exploitation by
authorized entities from country A to authorized entity in country B or to beneficiary
persons in country B. It asked, if country A did not have an authorized entity but another
system, whether accessible formatted works in Country A could be exported based on
country A's law. In other words, country A was not required to apply Article D.
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The Delegation of Switzerland considered that Article F, paragraph 2, represented a very
high standard, perhaps higher than that of the WCT and of the WPPT, which gave a
subsidiary recourse after having tried to find a solution with the rightholders. The goal of
this instrument was to facilitate access to the visually impaired and the blind, not to make it
more difficult. It proposed to add at the beginning of the provision the words “in the
absence of voluntary measures” or otherwise to add “at least”. That would enable
countries like Switzerland to maintain their standards which complied with the WCT and
WPPT. The Delegation did not want to create a precedent for other limitations and
exceptions to come.

The Delegation of the European Union noted that it had asked questions and had not yet a
feedback. As regards Article E, it questioned why it was necessary to add the words
“without the authorization of the copyright holder” as there was no added value.

The Delegation of India requested to use the same title in Article F as Articles 11 of WCT
and 18 of WPPT “Obligations concerning Technological Measures.”

The Delegation of Iran (Islamic Republic of) believed that the second paragraph of Article F
was adding more condition on the first paragraph. The first paragraph was enough.

The Delegation of India suggested an alternative formulation to Article G. It should read
that it should not be possible for the rightowners to be able to do away with the exceptions
and limitations provided in the treaty.

The Delegation of Iran (Islamic Republic of) concurred with the suggestion by the
Delegation of India regarding Article G.

The Chair asked whether the Committee was ready to adopt the document, as it covered
all the opinions expressed by the various delegations.

The Delegation of the United States of America suggested that Chairman prepared a
revised text, taking into account the various comments made.

The Chair proposed that document SCCR/22/16/Prov. be approved by the Committee as
the basis for negotiations in the future.

The Delegation of the European Union noted that a number of questions that had been put
forward had not been replied. It proposed to the document remained a document of the
Chair.

The Chair said that little by little the document could be changed so that everybody was
comfortable with it.

The Delegation of the United States of America said that for the moment this delegation
would be most comfortable with treating it as a Chairman's text.

The Chair agreed to present a revised document. The document would remained a
document by the Chair.

PROTECTION OF BROADCASTING ORGANIZATIONS (continuation)

467.

The Delegation of South Africa stated that it had taken the initiative of presenting a draft
work plan for discussions by the Member States. In May 2009, the Committee had
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adopted recommendations that studies be undertaken on the socioeconomic impact on
broadcasting piracy. Those studies had been presented at the previous session of the
Committee and had revealed that signal piracy was a serious problem for the broadcasting
industry worldwide. Significant resources had been used to discuss this issue in particular
through regional seminars and meetings. The Committee had to consider the next steps.
There was some evidence of piracy as had been demonstrated by the statement made by
the Delegation of New Zealand. The proposed draft work plan was taking into
consideration the fact that significant resources had been spent on broadcasting over the
previous years and it was aiming at promoting focused discussions that would be result
driven and would help expedite the work. It was proposed that the twenty-second session
of the SCCR established a Working Group on the protection of broadcasting organizations.
The objective would be to finalize negotiations on the draft treaty for the protection of
broadcasting organizations in line with the mandate of the 2007 WIPO General Assembly.
The Working Group would be open to all WIPO Member States. The following documents
would form the basis of the negotiations: the proposal from the delegation of South Africa,
document SCCR/22/5; the proposal by the Delegation of Canada, document SCCR/22/6;
the proposal by the Delegation of Japan, document SCCR/22/7; the elements of the draft
treaty on the protection of broadcasting organizations prepared by the Chair of the informal
consultations, document SCCR/22/11. The proposed duration of each Working Group
would be of five days.

The Delegation of India requested some clarification with respect to the South African text
proposal which was to be discussed and which was not a legal document which had been
adopted and discussed in the SCCR plenary.

The Delegation of South Africa recalled that an invitation had been extended to Member
States at the twenty-first session to submit proposals. By the end of the closing date which
had been fixed by March 1, 2011, only three proposals had been received from South
Africa, Japan and Canada, although that was an open process for any Member State to
submit proposals. Although the work plan had not been formally adopted it provided ideas
on how the process could be further advanced. Member States were invited to submit
their suggestions the draft to amend it.

The Delegation of India asked how the process could move forward on the basis of
informal papers or non-papers.

The Delegation of Senegal thanked all the delegations that had submitted a proposal. The
work plan constituted an interesting proposal but, since a lot of work had already been
achieved on the topic, the next step would be to draft a document in treaty language based
on the three recent proposals that had been submitted as well as the older proposals. The
working group would be an open-ended group where any delegation would be welcome to
contribute to its work which would essentially be the drafting of a text in treaty language.

The Delegation of the European Union stated that the South African proposal was
characterized by three elements namely target, timetable and text. The proposal had been
very specific on target and timetable but the nature of the text that had been proposed was
unclear. More time was requested to further discuss each of these issues and for clarifying
how the document could take into account all of the proposals that had been made in the
past and not just very specific proposals that had only been presented recently.

The Delegation of Pakistan, on behalf of the Asian Group, thanked the South African
delegation for submitting the proposal and stated that more time was needed for
delegations to consider the proposal and further discuss it. Further clarity was needed with
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regard to the status of the document presented by the Delegation of South Africa. It
questioned how the comments made in the Committee could be reflected in the document.
The Delegation of Nigeria stated that the momentum towards finalization of the
negotiations was growing and it was looking at the particular dates and steps which were
required to get to the required destination for the adoption of the treaty. The work plan was
a good step to provide guidance and a clear direction as to where the Committee was
headed.

The Delegation of Japan supported the proposal made by the Delegation of South Africa
and expressed certain flexibility on the content of the work plan.

The Delegation of Kenya supported the work plan subject to a couple of modifications. It
recalled that Member States had been invited to make proposals in addition to document
SCCR/15/2/ Rev. as that document had created some problems and the new proposals
were aimed at clarifying some particular issues in addition to that specific document. It
supported the statement of the Delegation of Japan.

The Delegation of Canada stated that the work plan constituted a useful approach to
developing a draft text that could be used. It focused its comments on the timetable issue
and recalled that many delegations had to travel great distance and incur great expense to
attend WIPO meetings. The proposal to have separate meetings in Geneva would imply
the expenditure of additional resources. It proposed that the working group meetings be
attached to or tied to the convening of SCCR meetings and be organized consecutively or
concurrently with an SCCR. As regards the funding of Member Sates, the delegation
could not provide any comment.

The Delegation of the European Union concurred with the statement made by the
Delegation of Canada and requested clarity on the text submitted.

The Delegation of the United States of America noted that the document submitted by the
Delegation of South Africa represented a tremendous effort and associated itself with the
concerns expressed by the Delegations of the European Union and Canada as to the
resource implications of additional meetings. That issue needed to be addressed. It also
supported the concerns expressed by the delegation of India which required proper
attention to be adequately resolved.

The Assistant Director General of WIPO drew the attention of the Delegation of India to the
decisions of SCCR/21 with respect to broadcasting organizations where in Paragraph 4 it
referred to proposals if possible in treaty language. So if any of the proposals submitted by
March 1 was not in treaty language it could be considered they would still be eligible for
consideration because the Members had asked for “if possible.” It also explained that the
WIPO Secretariat was in a challenging situation as it had to support work towards progress
within the budgetary constraints. It was however willing to facilitate progress in the
discussions.

The Chair stated that the proposals submitted by the Delegations of South Africa, Canada
and Japan were interesting and could be used as the basis for any other type of document
that could be drawn up in the future. That was however not to be considered as an
exhaustive list. It also recalled that informal consultations had been organized in

April 2011. 481. The Delegation of South Africa agreed with the statement made by the
Delegation of Canada to align the working group sessions with the SCCR meetings to cut
down delegations expenses.
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The Delegation of India brought to the attention of the Committee that the decision taken in
the 33rd and 34th session of the WIPO General Assembly was to approve the convening
of the diplomatic conference on the protection of rights of broadcasting organizations under
certain conditions. The objective was to negotiate and conclude a WIPO treaty on the
protection of broadcasting organizations, including cablecasting organizations. The scope
of the treaty was to be confined to the protection of broadcasting and cablecasting
organizations in the traditional sense. It was agreed that document SCCR/15/2 would
constitute the basic proposal with the understanding that all Member States could make
proposals at the diplomatic conference. A work plan to expedite the treaty was needed.

The Delegation of South Africa stated that the fate of document SCCR/15/2 was with the
Committee and that the most important issue was the adoption of a work plan. The list of
documents which had been proposed could be considered as non-exhaustive.

The Delegation of Zambia thanked the Delegation of South Africa for the draft work plan
and considered it a useful contribution to taking the discussions and broadcasting forward,
with the understanding that the list of submissions was non-exhaustive. It supported its
adoption to expedite the process.

The Assistant Director General of WIPO stated that the statement made by the Delegation
of India was correct and the conclusions of the 21st session of the SCCR referred to
SCCR 15/2 Rev. to form the basis of the preparation of a new draft treaty in addition to the
new proposals.

The Delegation of India thanked the WIPO Secretariat for its explanation and requested
whether document 15/2 Rev. existed or not and could be listed in the work plan.

The Chair reiterated the proposal made by the WIPO Secretariat to add an additional point
in the work plan referring specifically to document SCCR/15/2 Rev.

The Delegation of India referred to the statement made by the Delegation of Iran (Islamic
Republic of) stating that there was no need for the WIPO General Assembly to revise the
mandate given to this SCCR following the signal based approach in the traditional sense.
Its position differed as the proposals which were listed in the proposed work plan went
beyond the mandate given by the General Assembly.

The Delegation of the United States of America shared India's concerns as to the proper
mandate. It requested clarifications as to what was exactly intended by the document with
reference to the consultations or working group. It also requested why non-governmental
delegations had been excluded from the working group. It also expressed concerns to the
possibility of the working group having for mandate to finalize negotiations on the subject
matter.

The Delegation of India supported the comments made by the Delegation of the United
States of America.

The Delegation of South Africa clarified that the work plan was a draft which was not
presented as a final document but as a way to move forward the discussions and the
working group could be aligned to the SCCR session to avoid unnecessary trips to
delegations. However its main objective was to engage in text-base discussions in
accordance with the conclusions that the Committee had adopted at its 21st session. That
was the reason why it had not proposed non governmental organizations to be part of the
working group although it was for Member States to make the final decision. As regards
the mandate of the working group, it would be for the SCCR to monitor its progress
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and work.

The Delegation of Iran (Islamic Republic of) considered that the discussions had not
reached a treaty language stage to consider article by article. There was no need to
amend the decision of the WIPO General Assembly but rather a need to expedite or to
have a work plan to finalize the negotiating process which had begun at WIPO in 1997.

The Delegation of India expressed discomfort over the proposed work plan. The 2007
General Assembly mandate was about protection of the rights of broadcasting
organizations following a signal based approach in the traditional sense and the
discussions referred to different documents listed in the work plan which directly or
indirectly raised issues relating to either webcasting or simulcasting or retransmission over
computer networks. Those issues did not fall under the signal based approach in the
traditional sense. The protection of broadcasting organizations through signal-based
approach in the traditional sense was to prevent the unauthorized use of signals before
and during broadcasting. However, any piracy of content after broadcast of signal meant
for reception by public was violation of right of content owner rather than the broadcasting
organization. Unauthorized signal piracy included rebroadcasting over cable networks
without permission or license in aforementioned communication process. There were
several ways of doing signal piracy which included use of counterfeit decoders and piracy
of broadcast. All forms of piracy were done in the traditional sense. Webcasting or signal
casting including retransmission over computer networks could not be included in the
signal-based approach, even on the basis of a "technology neutral approach” or
convergence. India had been of the consistent view that discussions were not ripe to
cover webcasting and simulcasting issues. The three studies commissioned by the WIPO
Secretariat on the unauthorized use of signals had brought out the existing differences in
the use of the broadcasting technology in the developed world and developing world.
Eighty percent of broadcasting in developing countries was done from the traditional
platforms. The words like "any means” resulted in covering in the scope webcasting and
simulcasting which were still open questions which required further exploration and study.
In law there was the principle of “ubi jus ibi remedium”, i.e. “where there is right there is
remedy”; if broadcaster had no right of providing the content over other platforms of
exploitation it could not ask for remedy in case of piracy as the right was with the content
owner, because the right of broadcasting organization on the programme carrying signal
ended after its reception. Therefore any rights and obligations discussed under the signal
based approach in the traditional sense ought to be a differentiation between the
authorized rebroadcast by the cable casting organizations which were merely repackaging
the original broadcast and putting them through their networks in the traditional sense and
simulcasting or retransmission over computer networks which were obviously also the
scope of the signal based protection. Broadcasting organizations could not obtain
exclusive rights over the content which could be done only through contract. The live
program carrying signal was over once it reached the TV set reception. The subsequent
picture which was seen was content. As regards the protection of the investment made by
the broadcasting organization, it could not be extended to the content. As regards the
technicalities of retransmission of the signal in the computer network, there were a lot of
difference between broadcasting signal based approach in the traditional sense and then
the signal broadcasted in an unauthorized way by a pirate over the computer networks. In
the traditional sense, when a signal was generated and emitted from the traditional
platform of origin and was used without authorization over other platforms of exploitation,
this could not be considered as broadcasting because technically retransmission over a
computer network was not broadcasting at all. Even though the signal was taken by a
person in an unauthorized manner from the content owner for live streaming when it
through the computer networks the signal got broken into chunks and encapsulated into
UDP/TCP frames which were then encapsulated in IP packets for transport in Internet
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system. As radio frequency broadcast signal was not reaching the computer networks
retransmission over computer networks could not be considered as broadcasting and the
content owner had to fight any unauthorized live streaming or making available to the
public content as exclusive right owner. If a broadcaster owned the content as well by way
of assignment or contract an injunction in the court should have been filed as content
owner and not as broadcaster. Thus, giving an intellectual property right to broadcasters
to prohibit transmission over the Internet was untenable. Computer communication links
that did not support packets such as traditional point to point telecommunication links
simply transmitted the data as a series of bits. The focus of the protection had to be on
providing broadcasting organizations with the means to prevent or prohibit piracy of
content carrying signals and any announcement of rights beyond prevention of signal
piracy would be contrary to the purpose of the treaty. No exclusive rights of broadcasting
organizations could overlay the rights of content providers. The protection had to be
accorded to signal prior to and during the transmission and broadcasting organizations
required protection from the unauthorized use of signals rather than exclusive rights. The
issue was whether the signal-based approach could include fixation, post fixation rights
and the right of retransmissions. All these rights belonged to the copyright owners and not
the broadcasting organizations.

The Delegation of the United States asked clarification on the status of the work plan
submitted by the Delegation of South Africa.

The Delegation of Senegal recalled the statement made by an artist an old man coming to
the end of his days and who had said he did not want posthumous praise but rights when
he was alive. Content had to be protected beyond the issues of producers and
broadcasters. Broadcasters were the major users of the protected repertoire. The
mandate given by the WIPO General Assembly requested additional work bearing on the
issue taking into account three key points: the objective, the scope, and the coverage of
rights. One of the questions to be addressed was whether the SCCR was legally entitled
to set up a committee to work on this issue. Broadcasting organizations had new ways of
making their programs available and, whatever platform they used, the signal was the
cornerstone. Broadcasting organizations certainly were involved in television
broadcasting, but increasingly as well as that alongside that so-called traditional form of
broadcasting they were also using new technologies. It was looking forward to making
progress on the work plan.

The Delegation of South Africa explained the work plan constituted a proposal to the
Committee which could be the object of further amendments from delegations.
Broadcasting worked on the basis of signal and therefore the focus of its proposal was the
broadcast signal. Rather than referring to a specific technology it provided a definition of a
broadcasting organization. Broadcasting was throughout the world a licensable activity
subject to an official process. It also referred to the statement made by the WIPO Director
General at the 21st session of the SCCR asking why the Committee had to be engaged in
that exercise if Member states were not willing to move forward.

The Delegation of the United States requested explanation on the work plan status and
proposed that the Chair adopted it as his document.

PROTECTION OF AUDIOVISUAL PERFORMANCES (continuation)

498.

The Delegation of Nigeria reaffirmed that the 19 Articles agreed on should not be
reopened. The subject before the Committee was Article 12 for which a draft text has
been proposed by the Delegations of India, Mexico and United States of America.
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The Delegation of the United States of America supported the statement made by the
Delegation of Nigeria and noted that the proponents of the proposed Article 12 were very
appreciative of the positive reaction that came from so many Delegations. After the
holding of informal discussions possible minor changes might be introduced in Article 12 to
address some concerns that have been brought by different delegations. Those changes
might also address some of the concerns raised by Brazil in prior meetings of the
Committee.

The Delegation of Brazil stated that it had listened carefully the positions put forward by a
number of delegations regarding the importance of not reopening the 19 Articles already
agreed upon in 2000. The Delegation has presented proposals for amending some of the
19 Articles. A possible compromise would be to insert new language in the preamble and
to have agreed statements related to some articles.

The Delegation of Mexico thanked the Delegation of Brazil for its flexible position. It
believed that based on the consensus on Article 12, the necessary conditions to make
progress were met. The proposed Article 12 was agreed upon by the representative
organizations of performers present in the room.

The Delegation of South Africa reiterated the position of the African Group. The 19 Articles
should not be reopened and the Committee should finalize the wording of Article 12 on
transfer of rights. The Delegation welcomed the draft text proposed by the Delegations of
India, Mexico and the United States of America and suggested few amendments. The
Delegation sought clarification about the meaning of the phrase “audiovisual fixation
produced under its national law.”

The Delegation of the United States of America welcomed the thoughtful suggestions
made by the African Group.

The Delegation of India indicated that the changes suggested by the Delegation of South
Africa in paragraph 2 and paragraph 3 were typical drafting errors. There was no objection
to incorporate those changes.

The Delegation of Japan thanked the Delegations of India, Mexico and United States of
America for submitting the proposal and indicated the Delegation needed time to examine
the consistency of the proposed Article 12 with its legislation.

The Delegation of Mexico noted that it would be appropriate to carry out consultations to
consider the proposals made by the Delegation of South Africa.

The Chair invited the Delegations of India, Mexico and United States of America to meet
with the Delegations of Brazil, the European Union, Nigeria and the regional coordinators
to hold the informal consultations.

CONTRIBUTION OF THE SCCR TO THE IMPLEMENTATION OF THE RESPECTIVE
DEVELOPMENT AGENDA RECOMMENDATIONS

508.

The Delegation of South Africa, speaking on behalf of the African Group, said that the
implementation and mainstreaming of the Development Agenda recommendations in all
areas in WIPO was of great importance to the African Group. The Committee had made
significant strides in the past year in addressing the three main substantive agenda items,
namely exceptions and limitations, audiovisual performances and broadcasting
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organizations. The minimum standards for intellectual property use through exceptions
and limitations to copyright and related rights remained an important issue not only to the
African Group but to all developing countries and least-developed countries, as well as the
developed countries, which had advanced systems of exceptions and limitations upholding
the public interest, and especially contributing towards the achievement of the biennium
development goals and other international development goals. It was within that context
that the African Group attached great importance to the exceptions and limitations for
persons with disabilities, including the visually impaired. The African Group was therefore
encouraged by the work of the Committee. The WIPO regional seminars on the protection
of audiovisual performances and broadcasting organizations held in various countries in
2010 helped developing countries in understanding the socioeconomic impact of norm
setting at the international level in the areas of broadcasting and the movie industry. One
of the key recommendations of the Development Agenda was to ascertain the application
of norm-setting to developing countries. The Abuja seminar for African countries
demonstrated the benefits the African countries could derive from the protection of
audiovisual performances and broadcasting organizations. The Abuja seminar had also
reinforced the need for the Committee to expeditiously working towards concluding the
treaties for the protection of audiovisual performances and broadcasting organizations.
The Delegation hoped that the session would reach a consensus on a diplomatic
conference for adopting a treaty on the protection of audiovisual performances, a draft
treaty text for convening a diplomatic conference for exceptions and limitations for people
with printed disabilities, and a work plan for the protection of broadcasting organizations.
The Delegation called for that exercise to be guided by Cluster B of the Development
Agenda, particularly Recommendations 15 and 22.

The Delegation of the United States of America, speaking on behalf of Group B, pointed
out that during the previous Committee sessions, the agenda item on the Development
Agenda recommendation reporting was dealt with after all substantive items. Group B
understood that the procedures in the SCCR should not create a precedent.

The Delegation of the European Union wanted to hear views of the members on the
contributions the Committee had made in the implementation of the Development Agenda.
It added that the discussions on the contribution of WIPO bodies to the Development
Agenda recommendations should in principle take place after discussions and conclusion
of the other agenda items, since the objective of the discussion on the development
coordination mechanism was to take into account and to report on all of the work and, in
particular, on the results of the Committee.

The Delegation of India, speaking on behalf of the Development Agenda Group (DAG),
expressed its satisfaction for the conclusion and thanked all Member States for the spirit of
accommodation and flexibility. The Group believed the 45 recommendations of the WIPO
Development Agenda adopted by the WIPO General Assembly in 2007 were immediately
relevant to the ongoing work in that Committee, and therefore welcomed the opportunity to
speak about how the SCCR was integrating the Development Agenda into its work. The
DAG welcomed in particular the work plan agreed to at the 21st SCCR session that
integrated rule-setting in the areas of exceptions and limitations to copyright, with particular
reference to persons with print and other related disabilities, as well as libraries and
archives, education, teaching and research institutions. The Group recognized the value
of copyright in encouraging creativity and cultural development. It believed that with
exceptions and limitations in key areas would allow governments to strike the necessary
balance in their intellectual property systems to ensure that those rights did not adversely
affect access to knowledge and culture to disadvantaged segments of the population,
especially those in developing countries. Therefore, the Group welcomed the progress
being made on the persons with print disabilities treaty and looked forward to an early and
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positive conclusion of it to allow the vast population of visually impaired and print disabled
persons to access, enjoy and derive benefits from the wealth of printed literature around
the world. The Group also looked forward to similar progress being made with regard to
similar initiatives in the area of libraries, archives and education, as outlined in the SCCR
work program. The Group remained committed to those discussions and optimistic about
constructive engagement in that dialogue with all WIPO Member States. The Group was
also encouraged by the forward movement in that session on the two long-pending draft
treaties under discussion, namely on the protection of audiovisual performances and on
the protection of broadcasting organizations. The Group hoped that the agendas on the
substantial instruments would be resolved and progress towards their finalization while
moving in the same direction on the draft treaty for limitations and exceptions for visually
impaired persons. The Group reiterated the importance to ensure that all those norm-
setting proposals were treated on par, and there was no second class treatment to any
particular issue or community. The Group also hoped that the Development Agenda
recommendations, especially those pertaining to norm setting in Cluster B would fully take
into account when finalizing the instruments. The Group expressed satisfaction with the
progress made. To that end, the Group looked forward to an early and positive conclusion
of binding international legal instruments on all of the three ongoing norm-setting initiatives
in the SCCR.

The Delegation of Brazil expressed its views on the contribution of the implementation of
the Development Agenda and believed that should be a model adopted by all relevant
WIPO bodies. Since the approval at the last meeting of the work program on exceptions
and limitations to visually impaired persons, libraries, archives and persons with print
disabilities, the Committee had been on the right path to implement the Development
Agenda recommendations, which called for the need for balances in all WIPO normative
activities. The need for balance had already been acknowledged in the WIPO Copyright
Treaty, which stated “recognizing the need between the rights of authors and the larger
public interest, particularly education, research and access to information as referred to in
the Berne Convention.” The DAG thought it was important there was no second class
treatment on the issue of exceptions and limitations. The Delegation further stressed that
there was no reason why the Committee should be discussing a treaty for the benefit of
actors and even for the benefit of broadcasting organizations, and not for the benefit of the
blind. The Delegation pointed out the need to look further into that issue to find a sufficient
and adequate solution. It agreed with the statement made by the European Union that the
item should be the last substantive item in the agenda so as to assess what had been
decided upon.

The Delegation of Pakistan, speaking on behalf of the Asian Group, acknowledged the
inclusion of the new agenda item on implementation of the relevant recommendations and
the work of the SCCR. The Group believed that the 45 recommendations of the
Development Agenda adopted in 2007 were directly relevant to the work of the Committee.
The Group encouraged the work and discussions in the SCCR regarding norm-setting on
limitations and exceptions which were an essential part of the positive agenda in WIPO. In
particular, the Delegation welcomed the work program which was agreed during the 21st
session of the SCCR that looked for norm-setting in the areas with exceptions and
limitations to copyright. The Delegation highlighted that Cluster B should form the norm-
setting in the SCCR.

The Delegation of the Philippines, referring to the statements of the Delegation of Pakistan
and the Delegation of India, was encouraged by the progress made in the area of norm-
setting in the Committee. To make the recommendations of the Development Agenda
more meaningful, the Committee should also seriously look into the maintenance of robust
public domain and copyright regimes which would serve as equations of new knowledge,
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follow-on innovation and enable low cost access to information for developing countries,
particularly the least-developed countries. In the future, the Committee needed to revisit
norms and standards embodied in various treaties administered by WIPO, particularly
regarding works fallen into the public domain.

The Delegation of Barbados supported the statement of the Delegation of India as well as
the statement from the Delegation of Brazil. It reiterated that there should be no second
class treatment given to print disabled persons. While the SCCR was supporting the
protection of audiovisual performances and the protection of broadcasting organizations,
the Committee could surely support a treaty for the visually impaired and print disabled
persons.

PROTECTION OF BROADCASTING ORGANIZATIONS (continuation)

516.

517.

518.

519.

520.

The Chair indicated that the Chairman’s work plan included recommendations from a
number of delegations that expressed their views. They also included comments by the
Chair and the Assistant Director General of WIPO. The Chair called for reactions to that
document, which tried to follow the mandate given by the General Assembly. He clarified
that the list was not exhaustive and that the basic proposal contained in document
SCCR/15/2 had been added. Any other document could be included and the
recommendations would be submitted to the 23rd and 24th sessions of the SCCR.

The Delegation of Angola sought the Chair's explanation on Paragraph 2.1 of the Chair’s
version, where it called for focusing discussion on the protection of broadcasting
organizations, prior to SCCR/23 session with the aim of making a recommendation to the
2012 WIPO General Assembly on the draft treaty on the scheduling of the diplomatic
conference. The Delegation sought clarification as to whether there was going to be inter-
sessional working groups to allow all Member States to participate at expert level and to
make recommendations. In the IGC process it was quite clear what the Committee was
doing. The Delegation suggested to clean up what had already been decided upon and
see how exactly the Committee could move towards a Diplomatic Conference. The
Delegation felt that it was not up to the Committee to recommend a Diplomatic Conference
without having gone through that process.

The Delegation of South Africa indicated that the Delegation was working on a proposal
where it commented in Paragraph 2 that a working group should be established for that
purpose to address focused discussions. That group should be open to Member States
and also to the NGOs. The Delegation felt that paragraph was very important, especially
to address the issue raised by the Delegation of Angola. The Delegation said that the
other crucial issue was the one related to the timeline, particularly on the original proposal
for a Diplomatic Conference in 2012. The Delegation of South Africa further emphasized
the need to have good timelines, as they would add further impetus to the discussions.

The Delegation of Pakistan, speaking on behalf of the Asian Group, raised several
comments and queries with regard the document. The Delegation saw no reference of the
working group but for the sake of clarity it wanted to know how and where those focused
discussions would be held. The Delegation also stressed the need for transparency.

The Delegation of the United States of America concurred with the Delegation of South
Africa in that it was important that any focused discussion be open to NGOs. Building on
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the suggestion from the Delegation of Pakistan, the Delegation proposed adding that the
discussion was open to all WIPO Member States and inter-governmental and non-
governmental organizations accredited by the SCCR. It was unclear to the Delegation on
the number of days involved, as the Delegation understood that SCCR/23 session was by
agreement of that Committee an extended session, and sought clarification from the Chair
and the Secretariat.

The Delegation of the Russian Federation spoke in support of the work plan. Concurring
with what was said by the Delegations of the United States of America and Pakistan, the
Delegation sought clarification on the format of additional discussion on the matter, and
believed that NGOs should participate interactively.

The Delegation of South Africa pointed out the omission to a reference to the biennium and
to the adoption of the treaty through a diplomatic conference. The Delegation was not
clear on what would be the focused discussions and there was a need to pay attention to
the work program of the other issues of the SCCR/22 and SCCR/23 sessions. The
Delegation sought clarification as to whether there would be two or three additional days in
the next SCCR sessions. It agreed that the working group should also be open to NGOs,
and wanted a sentence to be inserted to that effect.

The Delegation of India supported the proposed changes made by the Delegation of
Pakistan. It proposed to add three days of discussion on the proposed treaty for
broadcasting organizations prior to the normal SCCR session in November 2011.

The Delegation of Nigeria stressed the need to be clear on what exactly the Committee
wanted to do and pointed out the clarity of the proposal of the Delegation of South Africa..

The Delegation of the European Union said that to advance in the area of protection of
broadcasting organizations, the timing of the work was important. That was particularly the
case for the documents prior to the SCCR/23 session. For a number of delegations, there
was concern expressed on the implication of long SCCR meetings.

The Delegation of Switzerland said that, while it endorsed the comments made by South
Africa, it was important to attain the objectives. The Delegation also saw the importance of
having some days clearly set aside to work on that issue, preferably prior to the next two
SCCR meetings. The NGOs could also attend and participate in the discussion.

The Delegation of the United States of America reiterated its concerns about the length of
those SCCR meetings, and concurred with the suggestion of the Delegation of the Russian
Federation that if there was to be an additional day, it should be only one day. The
Committee was already committed to eight days for the SCCR/23 in 2011. A better way to
handle it was to ensure a certain amount of time in the remaining days of the SCCR in
November 2011 to hold discussions on the Chairman's work plan. The Delegation was
against taking too many of those five remaining days for the issue of broadcasting
organizations.

The Delegation of South Africa said that the solution was in the South African documents
The Delegation proposed three days for the meeting for focused discussion, and
suggested deciding upon the nature of the platform. It also called for clarity on the
objective and the platform for that working group discussion. The Delegation suggested
allocating 11 days for the SCCR.

The Delegation of the United States of America indicated that it would not agree on a 11-
day SCCR session.
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The Delegation of Nigeria said there were comments that could not be dealt with in the
Committee since there were issues that were not resolved. Having the meetings back-to-
back could add to the cost and involve a longer time frame.

The Delegation of the European Union felt uncomfortable working in the SCCR for 11
days.

The Delegation of Brazil suggested going into informal consultations to try to solve some
issues. It agreed with the Delegation of the European Union on the need of time to discuss
the limitations for visually impaired persons at the next SCCR session.

The Assistant Director General of WIPO suggested having the next meeting along with the
SCCR rather than a separate one in order to minimize cost. He noted that the SCCR had
made considerable progress in informal consultation held in April 2011. That was not a
working group but an informal consultation meeting where NGOs were present. He
pointed out that the Chair's paper did not carry the same language as the South African
paper. He quoted that the first paragraph that said the Committee agreed to continued
discussion. The second paragraph was on the level of focused discussions, where there
were certain actions about objective. The second paragraph talked of the focused
discussions with the aim of making their recommendation to the 2012 General Assembly
on the draft treaty and the scheduling of a Diplomatic Conference. He opined that the
paragraph covered the essence of what was required. He suggested having increased
time for the subject of broadcasting and suggested three plus five days.

LIMITATIONS AND EXCEPTIONS: PERSONS WITH PRINT AND OTHER READING
DISABILITIES (continuation)

534.

535.

536.

537.

538.

The Chairman announced that document SCCR/22/16 Prov 1. was ready for comments.

The Delegation of the European Union sought clarification on the changes made in Article
C(5). It also sought further clarification on Article E which at the end read “without
authorization of the copyright holder.” Article C had previously a paragraph 4 which spoke
on the principle of commercial availability at a reasonable price and a reasonable time and
under national law exceptions. It noted that the Delegation of Japan had suggested
moving up that provision to Paragraph 3. That change would make the provision only
applying to Paragraph 2, as opposed to applying to the entirety of Article C. There was a
further consequence of changing what used to be paragraph 5 into paragraph 4 in Article
C. The Delegation asked the Delegation of Japan to clarify that matter as the Delegation
of the European Union preferred to have a self-standing paragraph.

The Delegation of Japan suggested moving that paragraph to be consistent with Article D.
However, if there was a preference for the original document, Japan was willing to accept
that but wished to leave a record.

The Delegation of the European Union maintained its view that the principle was an
important one, and paragraph C(4) enshrined a self-standing principle to be applied to
Article C in its entirety. But if the Delegation of Japan would like to swap with Article D, the
European Union could consider it.

The Delegation of India said that all its interventions had been reflected in the document,
except in Article G. The manner in which Article G was presented the previous day was
confusing, and the language of Article G should have been the reverse of what had been
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proposed in the document. It should not be possible for rightowners to do away with such
exceptions and limitations by virtue of private contracts. The Delegation then suggested
the reading to be as follows: “The Member States/contracting parties shall/should in their
national laws address relationship of contract law in a way that makes such exceptions and
limitations immune from private contract so that such exceptions and limitations may not
be taken away by the rightowners by entering in private contracts.”

The Delegation of the United States of America agreed with the text presented by the
Chair and proposed further consideration of the issues discussed.

The Delegation of South Africa suggested including the new paragraph that read “Desiring
to harmonize and enhance national laws on such limitations and exceptions through an
international framework consistent with the Berne Convention in order to facilitate access
to knowledge in copyrighted works by persons with disabilities.” It further suggested
replacing the word “desire” with “need” in the sixteenth paragraph of the same preamble.
The Delegation pointed out that its suggestions were reflected in the previous document,
but not in the new document..

PROTECTION OF AUDIOVISUAL PERFORMANCES (continuation)

541.

542.

543.

544.

545.

546.

The Delegation of the United States of America said that the informal consultations held
the previous day on Article 12 led to much progress but that progress had not been
finalized. The Delegation suggested holding informal consultations among the same
countries and regional coordinators to have a chance to advance further.

The Chair agreed to meet informally with the cosponsors of draft Article 12 and anyone
else who had a contribution towards that.

The Delegation the European Union indicated that it could agree with the revised proposal
of the Delegation of India, Mexico and the United States of America. The Delegation could
go along on these proposals for Article 12, and go towards a Diplomatic Conference with
the 19 Articles that were agreed already.

The Delegation of the United States of America stated that along with the Delegations of
India and Mexico, the Delegation was very pleased to describe the final proposal on Article
12 relating to the transfer of rights. Following the presentation of the first convergence text
prepared by the Delegations of India, Mexico and the United States of America, those
delegations received thoughtful suggestions and comments both in plenary and in informal
consultations from the African Group, the European Union, and Brazil. After having
carefully reviewed those comments, the text has been finalized. It asked the Delegation of
India to read the first sentence of the new Article 12 since the final convergence and final
compromise was from the Delegation of India.

The Delegation of India read the first paragraph of Article 12 :”A contracting party may
provide in its national law that once a performer has consented to fixation of his art
performance, in an audiovisual fixation, the exclusive rights of authorization provided for in
Article 7 to 11 of this Treaty shall be owned or exercised by or transferred to the producer
of such audiovisual fixation, subject to any contract to the contrary between the performer
and the producer of the audiovisual fixation, as determined by the national law.”

The Delegation of Mexico announced that the second and third paragraphs of Article 12,
were clarified to take into account the views expressed by the Delegation South Africa and
by the Delegation of Brazil.
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The Delegation of the United States of America added that the final text of the last
sentence also included some wordings suggested by the African Group.

The Chair thanked the delegations for their efforts in coming up with that Article 12 and
congratulated the different groups and delegations who gave their input.

The Delegation of Japan appreciated the efforts of the proponent for making that proposal.
The Delegation had concerns whether Japan would go along with that Article. It
interpreted Article 12 as expressly recognizing a range of possibilities for the consolidation
of economic rights with the producer but did not interpret it as forbidding other
arrangements permissible under the treaty.

The Delegation of the United States of America shared the views of the Delegation of
Japan concerning the interpretation of Article 12.

The Delegation of the European Union pointed out that the Delegation had agreed with the
drafting of Article 12 on the same understanding as the one expressed by the Delegation
of Japan.

The Chair asked the Committee if it might be able to suggest the General Assembly in
September to convene a Diplomatic Conference.

The Delegation of Venezuela (Bolivarian Republic of) indicated that it had just seen the
agreement the delegations had reached. That day was a national holiday for the
independence and therefore its government could not give its commitment now.

The Delegation of the United States of America pointed out that the agreement of that
Committee for the new convergence text on Article 12 was only an agreement that the
Committee should send the Article 12 forward to the General Assembly as part of a
package to reconvene the adjourned Diplomatic Conference of 2000. It was not a
commitment by the delegations to the Article in any sense beyond that.

The Delegation of the Russian Federation supported the proposal made by the Chair and
congratulated all the delegations who have worked very hard on that issue. It was a
unique opportunity to solve a problem that the Committee had since 1996. The Delegation
called upon all the delegations to support the proposal to take a decision to convene a
Diplomatic Conference.

The Delegation of China thanked the Delegations of India, Mexico and the United States of
America and all the delegations interested in the Treaty on the protection of audiovisual
performances for their hard work to reach a consensus document. It requested the Chair
to ask the delegations to agree to submit the draft Treaty to the Diplomatic Conference or
to submit it to the General Assembly.

The Delegation of the United States of America recalled that the 2000 Diplomatic
Conference was suspended with the hopes that the final question of transfer of rights could
be resolved. The Committee would be resolving that issue by reaching a decision on the
text of Article 12 as resubmitted. The Committee could be sending to the General
Assembly a recommendation that the General Assembly reconvene the suspended
Diplomatic Conference with instructions to start with Article 12 as the remaining Article, the
existing 19 Articles, and such further directions as the General Assembly would give the
Diplomatic Conference.
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The Delegation of South Africa, speaking on behalf of the African Group, endorsed the
proposal and thanked the Delegations of Brazil, India, Mexico and the United States of
America. It reiterated that the Committee should take the decision to recommend the
General Assembly to reconvene the Diplomatic Conference.

The Delegation of China thanked the Delegation of the United States of America for its
explanation and aligned itself on the position of the Delegation of the Russian Federation.
That question has been pending for many years and the Committee should not miss the
opportunity to solve that issue.

The Delegation of the United States of America welcomed the wonderful reception that that
idea had received from so many delegations. The Delegation of from South Africa,
speaking on behalf of the African Group, alluded to the path forward. It asked the Chair
whether he would want to present that path forward at that time, or whether he would
prefer to wait to discuss that during to the conclusions of the Committee. The Delegation
would suggest the replacement of the draft conclusions.

The Delegation of Senegal expressed support for the statement made on behalf of Africa
Group. Article 12 was really the essence of the Treaty. The Delegation thanked the
Delegations of India, Mexico and the United States of America for their constructive work.
The Committee should indeed now recommend to the General Assemblies to convene a
Diplomatic Conference.

The Delegation of Venezuela (Bolivarian Republic of) stated that the Delegation would not
oppose that proposal but it needed to consult with its capital. The Delegation indicated its
frustration concerning the fact that the protection of audiovisual performances had been
dealt with before the issue of visually impaired persons, which was not dealing with
economic rights but with human rights. That was a very bad signal sent by the
Organization, as a United Nations agency, and as part of the commitment of the United
Nations to the development goals.

The Delegation of Angola expressed support for the position of the African Group. The
Group had always supported the idea of retaining the 19 Articles agreed on in 2000. Since
there was an agreement on the proposed Article 12, the Committee should move towards
a Diplomatic Conference in order to conclude a Treaty rapidly.

The Delegation of Mexico thanked the Delegations of India and United States of America
for the constructive work done to reach an agreement on Article 12. The delegations held
consultations between the two sessions of the Committee to overcome divergences on that
issue and on the issue of visually impaired persons. The progress had really broken the
standstill which was undermining the work of the Committee on very important issues. The
Delegation agreed with the Delegation Venezuela. It was important to address
humanitarian human rights issues, in particular of countries in Latin-American region but it
was also important to manage to achieve a better dialogue which had enabled the
Committee to move forward with its work.

The Delegation of the United States of America appreciated the flexibility of the Delegation
of Venezuela (Bolivarian Republic of) who had indicated that it would not oppose the
Committee moving forward. The Delegation also wanted the Committee to succeed on the
issue of copyright exceptions for persons with print disabilities. It indicated that the
Delegation remained committed to the very important issue of copyright exceptions for
persons with print disabilities.
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The Delegation of Nigeria supported the statement made by the Delegation of South Africa
on behalf of the African Group and looked forward to the convening of a Diplomatic
Conference.

The Delegation of Kenya thanked the Delegations of India, Mexico and the United States
of America for their excellent work and their tireless efforts and looked forward to the
convening of the Diplomatic conference. It underlined the importance of having an
international instrument protecting the audiovisual performers.

The Delegation of Brazil appreciated the work which had been carried out by the
Delegations of Brazil, the United States of America, the European Union, the African
Group and Mexico to propose a the text of an international instrument for the people with
print disabilities. That issue remained a priority for the Delegation.

The Delegation of the United States of America indicated that the informal consultations
had produced a proposal and proposed a text for the conclusions of the Committee.

The Delegation of Brazil agreed with the statement made by the Delegation of the United
States of America.

The Delegation of India supported the statement read by the Delegation of the United
States of America, and made some suggestions regarding the timing for agreed
statements.

The Delegation of the United States of America pointed out that the intent was that
Member States would have a period of time before the Diplomatic Conference to work on
those agreed statements, to discuss and consult on them.

The Delegation of India proposed to replace the words “no earlier” with the words “no later”
to give sufficient time to the delegations to consider the proposals submitted.

The Delegation of the United States of America suggested providing that the proposals
shall be submitted no earlier than six months and no later than three months before the
opening of the Diplomatic Conference.

The Delegation of Nigeria underlined the importance clarify that a Member State should
not propose an agreed statement or a new proposal few days before the opening of the
Diplomatic Conference.

The Delegation of the United States of America proposed to include in the conclusions the
words “no earlier than six months and no later than one month before the opening of the
Diplomatic Conference.”

The Delegation of Ecuador indicated that the proposal did not adequately encompass the
need to solve the lack of exceptions for education, libraries and disabled persons in
particular in the digital area. The Delegation proposed that space be made to include new
language on exceptions or at least an agreed statement on that area.

The Delegation of Switzerland suggested submitting and discussing the proposed agreed
statements during a Standing Committee to avoid risking another suspension of the
Diplomatic Conference.

The Delegation of Turkey noted that Member States already committed themselves to
discuss and consult on the subject matter.
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OTHER MATTERS

580.

The Chair noted that there were no other matters to be discussed under item 11.

CLOSING OF THE SESSION

581. The Chair presented the set of draft conclusions and submitted them for the consideration
of the Committee.

582. The Chair thanked all for their efforts, noted that the Standing Committee unanimously had
adopted the conclusions set out below and closed the session.

CONCLUSIONS

Agenda

1.

The Committee agreed on changing the agenda order and including a new item related to

the contribution of the SCCR to the implementation of the respective Development Agenda
recommendations. Some delegations stated that the inclusion of the latter was temporary
only at this session of the Committee preceding the General Assembly and should not set

a precedent.

Limitations and Exceptions: Persons with print and other reading disabilities

2.

The Committee took note of two new documents, namely the comparative List of
Proposals Related to Copyright Limitations and Exceptions for the Visually Impaired
Persons and Other Persons with Print Disabilities, prepared by the Secretariat
(SCCR/22/8); and the Draft WIPO Treaty on Exceptions and Limitations for the Persons
with Disabilities, Educational and Research Institutions, Libraries and Archives; proposal
by the African Group (SCCR/22/12), which revised previous proposal put forward in
document SCCR/20/11.

The Committee thanked the proponents of all four substantive proposals for their sincere
efforts to hold meaningful discussions in informal consultations to explore points of
commonality and possible convergence among the four substantive proposals. Some
Members who participated in those informal consultations released a "non-paper" which
was later submitted as a “Consensus document on an international instrument on
limitations and exceptions for persons with print disabilities” from a group of Member
States (document SCCR/22/15). Members made comments and asked preliminary
questions. A number of Members endorsed this document and signaled their interest in
sponsoring it. On the basis of the above proposal and taking into account the various
suggestions made by some Members, a “Proposal on an international instrument on
limitations and exceptions for persons with print disabilities” was presented by a number of
Members (document SCCR/22/15 Rev. 1).

Following further discussion, the Committee asked the Chair to prepare a Chair’s text for
an international instrument on limitations and exceptions for persons with print disabilities
(document SCCR/22/16), which would constitute the basis for the future text-based work to
be undertaken by the Committee in its 23rd session.
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The Committee agreed to recommend to the WIPO General Assembly that Members of the
Committee continue discussions regarding the Chair's document SCCR/22/16 with the aim
to agree and finalize a proposal on an international instrument on limitations and
exceptions for persons with print disabilities in the 23rd session of the SCCR, in
accordance with the timetable adopted at the 21st session of the SCCR.

The Committee encouraged the stakeholders to continue the work of the Stakeholders’
Platform.

Limitations and Exceptions

7.

The Committee took note of the presentation made by the African Group of document
SCCR/22/12 titled Draft WIPO Treaty on Exceptions and Limitations for the persons with
disabilities, educational and research institutions, libraries and archives.

The Committee agreed that the item of limitations and exceptions will be maintained on the
agenda of the 23rd session of the SCCR.

Protection of Audiovisual Performances

10.

11.

12.

13.

The Committee thanked the Secretariat for organizing Open-ended Consultations on the
Protection of Audiovisual Performances in Geneva on April 13 and 14, 2011, with the
mandate to examine new proposals from Member States. It also thanked its Chair,

Mr. Ositadinma Anaedu from Nigeria. The report of this meeting was presented by the
Delegation of Nigeria.

The Committee agreed that the Member States should recommend to the General
Assembly that the General Assembly resume the suspended 2000 Diplomatic Conference
with the understanding that the Treaty text should be finalized as: (a) the 19 Articles
provisionally adopted, including the existing Agreed Statements; (b) the new Article 12
agreed to by consensus at session SCCR/22; and (c) three additional Agreed Statements
to be drafted in relation to Articles 1, 2, and 15 to address specific concerns raised by
Member States. The Delegation of the Bolivarian Republic of Venezuela agreed with the
conclusions but reserved the right to review its decision on this item during the 2011 WIPO
General Assembly.

These Agreed Statements are intended to reaffirm the Member States' commitments to the
principles, objectives, and competition policy of the TRIPS Agreement; to clarify the
relationship between the WPPT and this Treaty; to describe better those performers
protected under the Treaty; and to clarify the relationship between Articles 13 and 15.

The Committee further agreed that the preamble to the Treaty will include one additional
clause recognizing the importance of the Development Agenda.

Member States committed themselves to a period to discuss and consult on the text of
such Agreed Statements and additional clause in the preamble. It was further agreed that
such Agreed Statements and clause should be submitted no earlier than six months and
no later than one month before the reopening of the Diplomatic Conference.

Protection of Broadcasting Organizations

14.

The Committee thanked the Secretariat for organizing the informal consultations on the
protection of broadcasting organizations in Geneva on April 14 and 15, 2011, and thanked
its Chair Ms. Alexandra Grazioli from Switzerland, for presenting the report of this meeting.
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The Committee considered and commented on the “Elements for a Draft Treaty on the
Protection of Broadcasting Organizations” presented by the Chair of the Informal
consultations (document SCCR/22/11), which sets out possible elements for a draft treaty
and to advance discussions.

The Committee took note of the new draft treaty proposals presented by the Delegations of
South Africa, Canada and Japan (document SCCR/22/5, document SCCR/22/6 and
document SCCR/22/7, respectively).

The Committee also took note of the Conclusions of the Regional Broadcasting Signal
Piracy Seminar for African countries, organized by the Government of South Africa and
held in Johannesburg, South Africa, on June 6 and 7, 2011 (document SCCR/22/14).

The Committee reaffirmed its commitment to continue work, on a signal based approach,
consistent with the 2007 General Assembly mandate, towards developing an international
treaty to update the protection of broadcasting and cablecasting organizations in the
traditional sense.

The Committee approved the Chair’s work plan as set out in the annex of these
conclusions.

The protection of broadcasting organizations will be maintained on the agenda of the 23rd
session of the SCCR.

Contribution of the SCCR to the implementation of the respective Development Agenda
recommendations

20.

The Chair stated that all statements made in relation to Contribution of the SCCR to the
implementation of the respective Development Agenda recommendations would be
recorded in the report of the 22nd session of the SCCR and they would be transmitted to
the WIPO General Assembily in line with the decision taken by the 2010 WIPO General
Assembly related to the Development Agenda Coordination Mechanism.

Annex of the Conclusions:
Protection of Broadcasting Organizations — Chairman’s work plan

1.

To maintain the momentum regarding a draft treaty on the protection of broadcasting
organizations and cablecasting organizations in the traditional sense, the Committee
agreed to continue discussions on a signal-based approach consistent with the 2007
General Assembly mandate.

The following work plan is proposed:

2.1 Atwo-day informal consultation on the protection of broadcasting organizations and
cablecasting organizations will take place in connection with session SCCR/23. The
exact dates will be determined by the WIPO Secretariat. The outcome of the
consultation shall be reported to session SCCR/23. The modalities for further work
will be agreed during session SCCR/23.

2.2 The aim of this consultation will be to progress the work on a draft treaty with a view
to making a recommendation to the 2012 WIPO General Assembly on the possible
scheduling of a Diplomatic Conference.
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The discussions will be open to the participation of all Members and observers of the
SCCR.

The following documents shall form the basis of the discussions:

3.1

3.2

3.3

3.4

3.5

3.6

Revised Draft Basic Proposal for the WIPO Treaty on the Protection of Broadcasting
Organizations (document SCCR/15/2);

Proposal on the Draft Treaty for the Protection of Broadcasting Organizations:
Proposal by the Delegation of South Africa (document SCCR/ 22/5);

Proposal on the Draft Treaty for the Protection of Broadcasting Organizations:
Proposal by the Delegation of Canada (document SCCR/22/6);

Comments on the Draft Treaty for the Protection of Broadcasting Organizations:
Proposal by the Delegation of Japan (document SCCR/22/7);

Elements of the Draft Treaty on the Protection of Broadcasting Organizations
prepared by the Chair of the Informal Consultations on the Protection of
Broadcasting Organizations held In Geneva on April 14 and 15 April 2011
(document SCCR/22/11);

Any other document presented to the Committee.

Participants from developing countries should be financed in accordance with WIPO
practices.

[Annex follows]
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BARBADE/BARBADOS

Kevin Ardon HUNTE, Deputy Registrar (AG), Registrar of Corporate Affairs and Intellectual
Property, St. Michael

Corlita BABB-SCHAEFER (Mrs.), Counsellor, Permanent Mission, Geneva

BELGIQUE/BELGIUM
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Catherine SOUYRI-DESROSIER (Mme), régulation de I'audiovisuel extérieur, Ministere des
affaires étrangeres et européennes, Paris

Delphine LIDA (Mme), conseillere, affaires économiques et développement, Mission permanente,
Genéve
GABON

Lambert EDOU, directeur général, agence nationale de promotion artistique et culturelle,
Libreville

GHANA

Yaa ATTAFUAH (Ms.), Principal State Attorney, Copyright Administration, Ministry of Justice,
Accra

GRECE/GREECE

Stella KYRISKOU, Attaché, Permanent Mission, Geneva

GUATEMALA

Silvia Leticia GARCIA HERNANDEZ (Sra.), Responsable del Departamento de Derecho de
Autor, Ciudad de Guatemala

Lorena BOLANOS (Sra.), Consejera Legal, Misién Permanente, Ginebra

GUINEE/GUINEA

Aminata KOUROUMA-MIKALA (Mme), premier secrétaire, Affaires économiques et
commerciales, Mission permanente, Geneve

HONGRIE/HUNGARY

Veronika CSERBA (Ms.), Personal Secretary to the President, Hungarian Intellectual Property
Office, Budapest
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Péter MUNKACSI, Head Unit, Ministry of Public Administration and Justice, Department of
European Union Law, Budapest

Peter LABODY, Legal Expert, European Law Department, Ministry of Public Administration and
Justice, Budapest

Csaba BATICZ, Third Secretary, Permanent Mission, Geneva

INDE/INDIA

Achamkulangare GOPINATHAN, Ambassador, Permanent Representative, Permanent Mission,
Geneva

Arvind KUMAR, Joint Secretary, Ministry of Information and Broadcasting, New Delhi

Shri G. R. RAGHAVENDER, Registrar, Copyrights and Director, Ministry of Human Resource
Development, New Delhi,

N. S. GOPALAKRISHNAN, Chair on Intellectual Property Rights, Ministry of Human Resource
Development, Cochin University, Kerala

Raman MITTAL, Associate Professor, Faculty of Law, Delhi University, New Delhi
Nandini KOTTHAPALLY (Mrs.), Counsellor, Permanent Mission, Geneva

Shri Rajiv TAKRU, Additional Secretary, Ministry of Information and Broadcasting, New Delhi

INDONESIE/INDONESIA

Corrie NARYATI (Ms.), Director, Copyrights, Industrial Designs, Layout Design of IC and Trade
Secret, Banten

Agung DAMARSASONGKO, Head, Section of Legal affairs and Litigation, Directorate of
Copyrights, Industrial Designs, Layout Design of IC and Trade Secret, Tangerang

IRAN (REPUBLIQUE ISLAMIQUE D’)/IRAN (ISLAMIC REPUBLIC OF)

Seyed Ali MOUSAVI, Director General of Legal Department, Iran Broadcasting, Tehran

Abbas BAGHERPOUR, Director, Department for Tribunals and International Law, Ministry of
Foreign Affairs, Tehran

Seyed Akbar MASOUDPOUR, Legal Affairs, Ministry of Culture and Islamic Guidance, Tehran

Gholamreza RAFIEI, Attorney, Advisor, Intellectual Property Division, Iran Broadcasting, Ministry
of Culture, Tehran

Ahmed Ali MOHSENZADEH, Director, Legal Affairs, Ministry of Cultural and Islamic Guidance,
Tehran

Ali NASIMFAR, First Secretary, Permanent Mission, Geneva
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IRAQ

Alaa Abo ALHASSAN ESMAIL, General Director, Head of National Center for Protection of
Copyright and Related Rights, Bagdad

Ammar JAWAD AMMAR JABBAR, Manager, Permanent Mission, Geneva

Yassin DAHAM, Second Secretary, Permanent Mision, Geneva

IRLANDE/IRELAND

Gerard CORR, Ambassador, Permanent Mission, Geneva
Brian HIGGINS, Second Secretary, Permanent Mission, Geneva

Therese WALSH (Ms.), Permanent Mission, Geneva

ISRAEL/ISRAEL

Howard E. POLINER, Director Intellectual Property Law, Legislation and Legal Counsel, Ministry
of Justice, Jerusalem

Ron ADAM, Deputy Permanent Representative, Permanent Mission, Geneva

Xassin DAHAM, Second Secretary, Permanent Mission, Geneva

ITALIE/ITALY
Vittorio RAGONESI, Legal Adviser, Ministry of Foreign Affairs, Rome
Tiberio SCHAIDLIN, First Secretary, Permanent Mission, Geneva

Jacopo CIANI, Intern, Permanent Mission, Geneva

JAPON/JAPAN

Hirotoshi EMA, Official, Intellectual Property Affairs Division, Economic Affairs Bureau, Ministry of
Foreign Affairs, Tokyo

Toru SATO, Director, International Affairs Division, Agency for Cultural Affairs, Tokyo

Atsuko YOSHIDA (Ms.), Deputy Director, International Affairs Division, Commissioner’s
Secretariat, Agency for Cultural Affairs, Tokyo

Junichi WAKABAYASHI, Researcher, Promotion for Content Distribution Division, Information
and Communications Bureau, Ministry of Internal Affairs and Communications, Tokyo

Hiroshi KAMIYAMA, First Secretary, Permanent Mission, Geneva

JORDANIE/JORDAN

Majd HATTAR, Second Secretary, Permanent Mission, Geneva
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KENYA

Marisella OUMA (Ms.), Executive Director, Kenya Copyright Board, Office of the Attorney
General, State Law Office, Nairobi

KIRGHIZISTAN/ KYRGYZSTAN

Dzhypara SADYKOVA (Mrs.), Head, Section of Copyright, State Intellectual Property Service,
Bishkek

KOWEIT/KUWAIT

Hussain M. SAFAR, conseiller, Mission permanente, Genéve

LITUANIE/LITHUANIA

Nijolé J. MATULEVICIENE (Ms.), Ministry of Culture, Vilnius
MALAWI

Dora Susan MAKWINJA (Mrs.), Acting Copyright Administrator and Executive Director, Copyright
Society (COSOMA), Lilongwe

MALAYSIE/MALAYSIA

Ismail MOHAMAD BKRI, Counsellor, Permanent Mission, Geneva

MAROC/MOROCCO

Mohamed EL MHAMDI, conseiller, Mission permanente, Genéve

MEXIQUE/MEXICO

Juan José GOMEZ CAMACHO, Embajador, Representante Permanente, Mision Permanente,
Ginebra

Arturo HERNANDEZ BASAVE, Embajador, Secretaria de Relaciones Externares, Mexico D.F.

Manuel GUERRA ZAMARRO, Director General, Instituto Nacional del Derecho de Autor
(INDAUTOR), Secretaria de Educacion Publica (SEP), México D.F.

Marco Antonio MORALES MONTES, Director Juridico, Instituto Nacional del Derecho de Autor
(INDAUTOR), Secretaria de Educacion Publica (SEP), México D.F.

José Ramén LOPEZ DE LEON, Segundo Secretario, Misién Permanente, Ginebra

MONACO
Carole LANTERI (Mlle), représentant permanent adjoint, Mission permanente, Genéve

Gilles REALINI, troisieme secrétaire, Mission permanente, Genéve
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MYANMAR

Khin Thidar AYE, First Secretary, Permanent Mission, Geneva

NEPAL/NEPAL

Mod Raj DOTEL, Secretary, Ministry of Federal Affairs, Constituent Assembly, Parliamentary
Affairs and Culture, Kathmandu

NIGERIA/NIGERIA

Afam EZEKUDE, Director General, Nigerian Copyright Commission (NCC), Abuja

Olusegun Adeyemi ADEKUNLE, Director, Nigerian Copyright Commission (NCC), Abuja
Jacob Sunday FAGBEMI, Director, Nigerian Copyright Commission (NCC), Abuja

Alheri SAIDU (Ms.), Legal Adviser, National Broadcasting Commission (NBC), Abuja

Kaltumi GIWA, National Broadcasting Commission, Abuja

NORVEGE/NORWAY

Constance URSIN (Mrs.), Assistant Director General, Norwegian Ministry of Culture, Oslo
Espen ARNEBERG BJRSET, Senior Adviser, Norwegian Ministry of Culture, Oslo

Maren MAAL, Intern, Permanent Mission, Geneva

NOUVELLE-ZELANDE/NEW ZEALAND

Silke RADDE (Ms.), Manager, Intellectual Property Policy, Ministry of Economic Development,
Wellington
OMAN

Ali Hamed Saif AL MAMARI, Legal Auditor, Intellectual Property Department, Ministry of
Commerce and Industry, Muscat

Fatima AL-GHAZALI (Mrs.), Minister Permanent Mission, Geneva

PAKISTAN

Ashan NABEEL, Third Secretary, Permanent mission, Geneva

PARAGUAY
Carlos GONZALEZ RUFFINELLI, Director, Direccion Nacional de Derecho de Autor, Asuncidn

Raul MARTINEZ, Primer Secretario, Misién Permanente, Ginebra
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PEROU/PERU

Giancarlo LEON COLLAZOS, First Secretary, Permanent Mission, Geneva

PHILIPPINES

Lolibeth R. MEDRANO (Ms.), Assistant Director, Bureau of Patents and Legislative Liaison,
Intellectual Property Office of the Philippines (IPO-Philippines), Manila

Josephine M. REYNANTE (Ms.), First Secretary and Consul, Permanent Mission, Geneva

POLOGNE/POLAND

Jacek BARSKI, Head Specialist, Legal Department, Ministry of Culture and National Heritage of
the Republic of Poland, Warsaw

Agnieszka HORAK, Expert, Copyright Division, Ministry of Culture and National Heritage,
Warsaw

Barbara SZCZEPANSKA, Hogan Lovells LLP, Warsaw

Dariusz URBANSKI, Copyright Law, Enforcement of Intellectual Property Rights, European
Union, Warsaw

PORTUGAL

Nuno Manuel da Silva GONZALVES, Director, Copyright Division, Lisbon

Luis SERADAS TAVARES, Legal Counsellor, Permanent Mission, Geneva

REPUBLIQUE ARABE SYRIENNE/ SYRIAN ARAB REPUBLIC

Souheila ABBAS (Mrs.), First Secretary, Permanent Mission, Geneva

REPUBLIQUE DE COREE/REPUBLIC OF KOREA

KO Yu-Hyun, Deputy Director, Copyright Policy Division, Ministry of Culture, Sports and Tourism,
Seoul

NAM Sung-Hyun, Researcher, Research Associate, Law and Policy Research Division, Korea
Copyright Commission, Seoul

CHANG Hyun-Jin, Judge, Uijongbu District Court, Seoul

KIM Yong-Sun, Intellectual Property Attaché, Permanent Mission, Geneva

REPUBLIQUE DE MOLDOVA/REPUBLIC OF MOLDOVA

lon TIGANAS, Deputy Director General, State Agency on Intellectual Property of the
Republic of Moldova, Chisinau
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REPUBLIQUE DOMINICAINE/DOMINICAN REPUBLIC

Ysset ROMAN (Ms.), Ministro Conséjero, Mision Permanente, Ginebra

REPUBLIQUE POPULAIRE DEMOCRATIQUE DE COREE/DEMOCRATIC REPUBLIC
OF KOREA

KIM Tonghwan, Counsellor, Permanent Mission, Geneva

REPUBLIQUE TCHEQUE/CZECH REPUBLIC

Adéla FALADOVA (Mrs.), Deputy Director, Copyright Department, Ministry of Culture, Prague
Jan WALTER, Third Secretary, Permanent Mission, Geneva

ROYAUME-UNI/UNITED KINGDOM

Stephen ROWAN, Deputy Director Copyright and Intellectual Property Enforcement Directorate,
Intellectual Property Office, London

Robin STOUT, Head, Copyright Legal Framework, Intellectual Property Office, London

SAINT-SIEGE/HOLY SEE

Silvano M. TOMASI (Archbishop), Apostolic Nuncio, Permanent Observer, Permanent Mission,
Geneva

Carlo Maria MARENGHI, Member, Permanent Mission, Geneva

SENEGAL/SENEGAL

Ndeye Abibatou YOUM DIABE SIBY (Mme), directeur général, Bureau sénégalais du droit
d’auteur (BSDA), Dakar

Ndeye Fatou LO (Mme), conseillere, Mission Permanente, Genéve

SERBIE/SERBIA

Vladimir MARIC, Assistant Director, Copyright and Related Rights and International Cooperation,
Belgrade

Zorica GULAS (Ms.), Head, Copyright and Related Rights Department, Belgrade

SINGAPOUR/SINGAPORE

Kelvin SUM, Deputy Director, International Affairs Division, Intellectual Property Office of
Singapore, Singapore

Li Lin LIEW (Ms.), First Secretary, Permanent Mission, Geneva

SLOVENIE/SLOVENIA

Grega KUMER, Third Secretary, Permanent Mission, Geneva
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SOUDAN/SUDAN

Hala Gasim ALI BAKHIET, Secretary General, Federal Council for Literary and Artistic Works,
Khartoum

SUEDE/SWEDEN

Henry OLSSON, Special Government Advisor, Division for Intellectual Property and Transport
Law, Ministry of Justice, Stockholm

SUISSE/SWITZERLAND

Emmanuel MEYER, chef de la division du droit d’auteur et des droits voisins, Institut fédéral de la
propriété intellectuelle, Berne

Kelly YONA (Mme), conseillére juridique, Division du droit d’auteur et des droits voisins, Institut
fédéral de la propriété intellectuelle, Berne

Alexandra GRAZIOLI (Mme), conseillére juridique, Institut fédéral de la propriété intellectuelle,
Berne

Sandra TOMIC, juriste stagiaire, Institut fédéral de la propriété intellectuelle, Berne

THAILANDE/THAILAND

Sihasak PHUANGKETKEOW, Ambassador, Permanent Representative, Permanent Mission,
Geneva

Thosapone DANSUPUTRA, Director, Copyright Office, Department of Intellectual Property,
Ministry of Commerce, Nonthaburi

Sudkhet BORIBOONSRI, Legal Officer, Copyright Office, Department of Intellectual Property,
Ministry of Commerce, Nonthaburi

Tanyarat MUNGKALARUNGSI (Ms.), First Secretary, Permanent Mission, Geneva

TRINITE-ET-TOBAGO/TRINIDAD AND TOBAGO

Lauren Allison BOODHOO (Ms.), University of the West Indies, Port of Spain

TUNISIE/TUNISIA

Mohamed SELMI, chef du Service juridique et responsable de la gestion temporaire, Organisme
tunisien de protection du droit d’auteur et des droits connexes (OTPDA), Tunis

TURQUIE/TURKEY

Erkin YILMAZ, Expert, Directorate General of Copyright and Cinema, Ministry of Culture and
Tourism, Ankara

Berna KESMEN (Ms.), Officer, Directorate General of Copyright and Cinema, Ministry of Culture
and Tourism, Ankara
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URUGUAY

Alfredo SCAFATI, Presidente, Consejo de Derechos de Autor, Ministerio de Educacién y Cultura,
Montevideo

Lucia TRUCILLO (Sra.), Ministro, Representante Permanente, Misién Permanente, Ginebra

VENEZUELA (REPUBLIQUE BOLIVARIENNE DU)VENEZUELA (BOLIVARIAN REPUBLIC OF)

Oswaldo REQUES OLIVEROS, First Secretary, Permanent Mission, Geneva

ZAMBIE/ZAMBIA

Grace KASUNGAMI (Ms.), Assistant Registrar, Copyright Office, Ministry of Information, Lusaka

ZIMBABWE

Innocent MAWIRE, Principal Law Officer, Inter-Ministerial Committee on Intellectual Property,
Policy and Legal Research Division, Ministry of Justice and Legal Affairs, Harare

Garikai KASHITIKU, First Secretary, Permanent Mission, Geneva

II. AUTRES MEMBRES/NON-STATE MEMBERS

UNION EUROPEENNE (UE)/EUROPEAN UNION (EU)

Maria MARTIN PRAT (Mrs.), Head, Copyright Unit, Directorate-General for Internal Market and
Services, European Commission, Brussels

Tobias MCKENNEY, Copyright Unit, Directorate-General for Internal Market and Services,
European Commission, Brussels

Marco GIORELLO, Copyright Unit, Directorate-General for Internal Market and Services,
European Commission, Brussels

David WOOLF, Policy Officer, European Commission Directorate-General, Internal Market and
Services, Geneva

Luis FERRAO, Principal Administrator, European Commission

Tomas BAERT, Second Secretary, Permanent Mission, Geneva

Sur une décision du Comité permanent, la Communauté européenne a obtenu le statut de membre
sans droit de vote.

Based on a decision of the Standing Committee, the European Community was accorded member
status without a right to vote.
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1. ORGANISATIONS INTERGOUVERNEMENTALES/
INTERGOVERNMENTAL ORGANIZATIONS

ORGANISATION INTERNATIONALE DU TRAVAIL (OIT)/INTERNATIONAL LABOUR
ORGANIZATION (ILO)

John David MYERS, Industry Specialist, Sectoral Activities Department, Geneva

ORGANISATION MONDIALE DU COMMERCE (OMC)WORLD TRADE
ORGANIZATION (WTO)

Hannu WAGER, Counsellor, Intellectual Property Division, Geneva

ORGANISATION REGIONALE AFRICAINE DE LA PROPRIETE INTELLECTUELLE
(ARIPO)/AFRICAN REGIONAL INTELLECTUAL PROPERTY ORGANIZATION (ARIPO)

Keitseng Nkah MONYATSI (Mrs.), Copyright Officer, Harare

SOUTH CENTRE

Viviana Carolina MUNOZ TELLEZ (Ms.), Program Officer, Geneva
Nirmalya SYAM, Programme Officer, Geneva

UNION AFRICAINE/AFRICAN UNION

Georges-Remi NAMEKONG, Senior Economist, African Union Commission (AUC) Geneva
Representative

UNION DES RADIODIFFUSIONS DES ETATS ARABES (ASBU)YARAB STATES
BROADCASTING UNION (ASBU)

Lyes BELARIBI, Counsellor, Télévision Algérienne, Alger

IV. ORGANISATIONS NON GOUVERNEMENTALES/
NON-GOVERNMENTAL ORGANIZATIONS

Agence pour la protection des programmes (APP)
Didier ADDA, conseil en propriété industrielle, Paris

American Council of the Blind (ACB)
Melanie BRUNSEN (Ms.), ACB, United States of America

Asociacion Nacional de Interpretes (ANDI)
Mario CASILLAS, Presidente, México, D.F.
José Dolores GONZALEZ ORTIZ, Asesor, México, D.F.
Ismael LARUMBE GARRIDO, México, D.F.

Associacdo Brasileira de Emissoras de Radio e Televisdo (ABERT)
Isabella Girao (Mrs.) BUTRUCE SANTORO, Legal Manager, Brasilla
Jodo Carlos MULLER CHAVES, Legal Manager, Rio de Janeiro
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Association allemande pour la propriété industrielle et le droit d’auteur (GRUR)/German
Association for the Protection of Industrial Property and Copyright Law (GRUR)
Norbert FLECHSIG, Remshalden, Germany

Association des organisations européennes d’artistes interprétes (AEPO-ARTIS)/Association of
European Perfomers’ Organizations (AEPO-ARTIS)
Xavier BLANC, Brussels

Association des télévisions commerciales européennes (ACT)/Association of Commercial
Television in Europe (ACT)

Tom RIVERS (External Adviser, London)

Simona POPA (Ms.), European Union Affairs Adviser, Brussels

Association européenne des étudiants en droit (ELSA international)/European Law Students’
Association (ELSA International)
Serife GOCMEN, Head of Delegation, Geneva

Claus Roland GAWEL, Germany

Association international du barreau (IBA)/International Bar Association (IBA)
Inge HOCHREUTENER (Mrs.), Doctor, Python and Peter, Berne,

Association internationale pour la protection de la propriété intellectuelle (AIPPI)/International
Association for the Protection of Intellectual Property (AIPPI)

Jan NORDEMANN, Chairman, Zurich

Sanna WOLK, Member, Stockholm

Association IQSensato (IQSensato)
Sisule F. MUSUNGU, President, Geneva

Beneficent Technology, Inc. (Benetech)
James R. FRUCHTERMAN, President and CEOQO, Palo Alto, California

Central and Eastern European Copyright Alliance (CEECA)
Mihaly FICSOR, Chairman, Budapest

Centre d’administration des droits des artistes interprétes ou exécutants (CPR)/Centre for
Performers’ Rights Administration (CPRA)
Samuel Shu MASUYAMA, Secretary-General, Director, Tokyo

Centre for Internet and Society (CIS)
Nirmita NARASIMHAN (Ms.), Programme Manager, New Delhi
Pranesh PRAKASH, Programme Manager, New Delhi

Centre international pour le commerce et le développement durable (ICTSD)/

International Center for Trade and Sustainable Development (ICTSD)

Ahmed Abdel LATIF, Program Manager, IPRS, Geneva

Sean M. FLYNN, Associate Director, Program on Information Justice and Intellectual Property,
American University, Washington, D.C.

Michael William CARROLL, Expert Advisor, American University, Masachusetts

Daniella ALLAM (Mrs.), Programme Assistant, Geneva

Chambre de commerce internationale (CCl)/International Chamber of Commerce (ICC)
David FARES, Vice President, Government Relations, News Corporation, New York,
United States of America

Elena KOLOKOLOVA (Ms.), Representative, Russian Federation, Geneva

Comité national pour la promotion sociale des aveugles et amblyopes (CNPSAA)
Francis BOE, chargé de mission, Paris
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Comité “acteurs, interprétes” (CSAl)/Actors, Interpreting Artists Committee (CSAI)

Abel Martin VILLAREJO, General Secretary, Latin Artis, Madrid

José Maria MONTES RELAZON, Director, Asuntos Juridicos e Internacionales, Madrid
Isabelle FELDMAN, Director, Legal and International Affairs, Paris

Computer and Communication Industry Association (CCIA)
Nick ASHTON-HART, Representative, Geneva
Matthias LANGENEGGER, Deputy Representative, Geneva

Conseil britannigue du droit d’auteur (BCC)/British Copyright Council (BCC)
Andrew YEATES, Director, General Counsel, London

Hugh JONES, Treasurer, Copyright Counsel, London

Florian KOEMPEL, British Broadcasting Corporation, London

Copyright Research Information Center (CRIC)
Shinichi UEHARA, Visiting Professor, Graduate School of Kokushikan University, Tokyo

Daisy Consortium
Hiroshi KAWAMURA, President, Tokyo
Haruko KAWAMURA, Assistant to the President, Tokyo

Electronic Frontier Foundation (EFF)
Gwen HINZE (Ms.), International Director, San Francisco, United States of America

Electronic Information for Libraries (elFL.net)
Teresa HACKETT (Ms.) Programme Manager, Dublin
Iryna KUCHMA, Programme Manager, Roma

European Visual Artist (EVA)
Carola STREUL (Mrs.), General Secretary, Brussels

Fédération européenne des sociétés de gestion collective de producteurs pour la copie privée
audiovisuelle (EUROCOPYA)/European Federation of Joint Management Societies of Producers
for Private Audiovisual Copying (EUROCOPYA)

Nicole LA BOUVERIE (Ms.), Paris

Yvon THIEL, Paris

Fédération ibéro-latino-américaine des artistes interprétes ou exécutants (FILAIE)/
Ibero-Latin-American Federation of Performers (FILAIE)

Luis COBOS, Presidente, Madrid

Miguel PEREZ SOLIS, Asesor Juridico, Madrid

Paloma LOPEZ PELAEZ (Sra.), Asesor Juridico, Madrid

José Luis SEVILLANO, Asesor Juridico, Madrid

Carlos LOPEZ, Miembro del Comité Juridico, Madrid

Fédération internationale des acteurs (FIA)/International Federation of Actors (FIA)
Dominick LUQUER, General Secretary, Head of Delegation, Brussels

Christine PAYNE, General Secretary, Equity, London

Simon Burke, President, Australia Actors Equity, London

Simon WHIPP, Vice-President, Australia

Stephen WADDELL, National Executive Director, ACTRA National, Toronto

Brad KEENAN, Director, ACTRA Performers’ Rights Society and Sound Recording Division,
Toronto

Ferne DOWNEY (Ms.), Toronto

Terri BJORKLUND (Ms.), Toronto

Robert HADL, Unites States of America

John T. MCGUIRE, Senior Advisor, Screen Actors Guild, New York

Robert HADL, Consultant, Beverly Hills, California, United States of America

Bjern HIBERG-PETERSEN, Attorney, Copenhagen

Thomas CARPENTER, AFTRA, New York

Louise MCMULLAN (Ms.), Policy Development Officer, Equity, London
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Duncan CRABTREE-IRELAND, Deputy National Executive Director and General Counsel,
Screen Actors Guild, Los Angeles

Mikael WALDORFF, General Secretary, Danish Actors’ Association, Valby

Terrie M. BJORKLUND, National Associate General Counsel, Copyright and Intellectual
Property, Maryland

Ernst BREM, Zurich

Fédération internationale des associations de producteurs de films (FIAPF)/
International Federation of Film Producers Associations (FIAPF)
Bertrand MOULLIER, Expert, Head, Policy, Paris

Fédération internationale de la vidéo/International Video Federation (IVF)
Scott MARTIN, Legal Advisor, Brussels
Benoit MULLER, Legal Advisor, Brussels

Fédération internationale de I'industrie phonographigue (IFPI)/International Federation of the
Phonographic Industry (IFPI)
Shira PERLMUTTER (Ms.), Executive Vice-President, Global Legal Policy, London

Fédération internationale des associations de bibliothécaires et des bibliothéques
(FIAB)/International Federation of Library Associations and Institutions (IFLA)

Winston TABB, Sheridan Dean of University Libraries and Museums, Johns Hopkins University,
United States of America

Victoria OWEN (Ms.), Head Librarian, University of Toronto, Toronto

Stuart HAMILTON, Senior Policy Advisor, IFLA, Netherlands

Barbara STRATTON (Ms.), Secretary, Libraries and Archives Copyright Alliance, CILIP,

United Kingdom

Simonetta VEZZOSO (Mrs.), Faculty of Economics, Law Department, University of Trento, Trento

Fédération internationale des associations de distributeurs des films(FIAD)/International
Federation of Associations of Film Distributors (FIAD)
Antoine VIRENQUE, secrétaire général, Paris

Fédération internationale des musiciens (FIM)/International Federation of Musicians (FIM)
Benoit MACHUEL, secrétaire général, Paris

Morten MADSEN, conseiller juridique, Dansk Musiker Forbund, (DMF), Denmark

Bill SKOLNIK, vice-président, Fédération américaine des musiciens (AFM), Canada

Fédération internationale des organismes gérant les droits de reproduction (IFRRO)/
International Federation of Reproduction Rights Organizations (IFRRO)

Magdalena VINENT (Ms.), President, Brussels

Olav STOKKMO, Chief Executive Officer, Brussels

Ingrid DE RIBAUCOURT (Ms.), Senior Legal Counsel, Brussels

Fundacédo Getulio Vargas (FGV)

Joana VARON FERRAZ (Mrs.), Researcher and project manager, Rio de Janeiro
Pedro NICOLETTI MIZUKAMI, Researcher, Rio de Janeiro

Silvia SALINAS (Ms.), Expert, Rio de Janeiro

Groupement international des éditeurs scientifiques, technigues et médicaux (STM)/ International
Group of Scientific, Technical and Medical Publishers (STM)
Carlo SCOLLO LAVIZZARI, Legal Counsel, Basel

Inclusive Planet Foundation
Cherian Jacob RAHUL, Representative, Kochi, India

Intellectual Property Owners Association (IPO)
Hillel I. PARNESS, Robins, Kaplan Miller & Ciresi L.L.P., New York, United States of America

International Confederation of Music Publishers (ICMP)
Alessandra SILVESTRO (Ms.), Head, Brussels
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Internet Society
Christine RUNNEGAR (Ms.), Senior Manger, Public Policy, Geneva

Pranesh PRAKASH, Programme Manager, Bangalore

Nicolas SEIDLER, Manager, Global Partnerships, Strategic Global Engagement, Geneva
Knowledge Ecology International, Inc. (KEI)

James LOVE, Director, Washington, D.C., United States of America

Thiru BALASUBRJuly 13, 2011AMANIAM, Geneva Representative, Geneva

Krista L. COX (Ms.), Staff Attorney, Washington, D.C., United States of America

Fedro DE TOMASSI, Intern, Washington, D.C., United States of America

Library Copyright Alliance (LCA)
Lori DRISCOLL (Ms.), Director, Library Services, Florida, United States of America
Kyra DRISCOLL-EAGAN, Florida, United States of America

Motion Pictures Association (MPA)

Fritz E. ATTAWAY, Executive Vice President, Special Policy Advisor, Motion Pictures
Association of America, Washington, D.C.

Theodore SHAPIRO, Brussels

Christopher P. MARCICH, President and Managing Director, Brussels

Maren CHRISTENSEN, Executive Vice President and General Counsel, Universal, California

National Association of Commercial Broadcasters in Japan (NAB-Japan)

Seijiro YANAGIDA, Associate General Manager, Rights and Contracts Management,
Programming Division, Nippon Television Network Corporation, Tokyo

Hidetoshi KATO, Copyright and Contract Department, TV Tokyo Corporation, Tokyo

National Federation of the Blind (NFB)

Scott LABARRE, Legal Advisor, Baltimore, United States of America
Lisa BONDERSON (Ms.), NFB, United States of America

Fredric SCHROEDER, NFB, United States of America

Nigeria Association of the Blind
David UDOH OKON, National President, Lagos
Augustina OGECHI OKON (Mrs.), Lagos

North American Broadcasters Association (NABA)

Cristina Amado PINTO (Ms.), Intellectual Property Attorney, Videoserpel Ltd., Grupo Televisa,
Zug, Switzerland

Gerardo MUNOZ DE COTE, Legal Director, Intellectual Property, Mexico D.F.

Erica REDLER (Ms.), Legal Consultant, Toronto

Organizacéo Nacional de Cegos do Brazil (ONCB)
Moises BAUER LUIZ, President, Brasilia

Ricardo LEMOS SOARES, Brasilia

Melissa BAHIA, (Ms.), Counsellor, Brasilla

Organizacion de Asociaciones y Empresas de Telecomunicaciones para America Latina
(TEPAL)

Humberto GARCIA, Secretario, Junta Directiva, Panama

Priscilla VIGGIANO (Sra.), Gerente administrativo, Panama

Nicolas NOVOA, Legal Advisor, Buenos Aires

Royal National Institute of Blind People (RNIB)
Dan PESCOD, Europe, International and Accessibility Campaigns Manager, Royal Institute of
Blind Persons, UK, Vice Chairman, WBU Global Right to Read Campaign, London

Sociedade Portuguesa de Autores (SPAUTORES)
José Jorge LETRIA, President and Chief Executive Officer, Lisbon
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South African National Council for the Blind
Jace NAIR, National Executive Director, Pretoria

Sports Rights Owners Coalition (SROC)

Oliver Weingarten, Solicitor, Premier League, London
Jonathan Taylor, Partner, Bird & Bird, London

Marcis Krummins, Attorney at Law, Skudra & Udris, Riga

Third World Network (TWN)
Heba WANIS (Ms.), Research Assistant, Geneva
Gopakumar KAPPOORI, Geneva

Transatlantic Consumer Dialogue (TACD)
David HAMMERSTEIN, Brussels

Union Africaine de Radiodiffusion (UAR-URTNA)
Madjiguene-Mbengue MBAYA (Mme), department juridique, Dakar

Union de radiodiffusion Asie-Pacifique (ABU)/Asia-Pacific Broadcasting Union (ABU)
Maloli ESPINOSA (Ms.), Chairperson, ABU Copyright Committee, Kuala Lumpur

Yukari (Ms.), Senior Program Director, Copyright and Contracts, NHK-Japan, and
Secretary, ABU Copyright Committee, Kuala Lumpur

Anna WARD, Lawyer, Content and Rights, Special Broadcasting Service, Australia
David Jin-Hoon CHOI, Legal Counsel, Munhwa Broadcasting Corporation, Kuala Lumpur
Antonio SUPNET, Member

Union européenne de radio-télévision (UER)/European Broadcasting Union (EBU)
Heijo RUIJSENAARS, Head, Intellectual Property, Brussels
Peter GOETHALS, Legal Adviser, Brussels

Union internationale des éditeurs (UIE)/International Publishers Association (IPA)
Youngsuk CHI, President, Geneva

Jens BAMMEL, Secretary General, Geneva

Shiro KURIWAKI, Intern, Geneva

Alicia WISE (Ms.), Elsevier, Oxford

Unién Latinoamericana de Ciegos (ULAC)
Pablo LECUONA, Founder/Director, Tiflo Libros Argentina; WBU Latin American
Regional Representative to the WBU Global Right to Read Campaign, Buenos Aires

Union mondiale des aveugles (WBU)/World Blind Union (WBU)

Maryanne DIAMOND, General Manager, International and Stakeholder Relations, WBU
President

Christopher FRIEND, Special Projects Consultant, Sightsavers International, WBU Strategic
Objective Leader — Accessibility Chair WBU Global Right to Read Campaign; Programme
Development Advisor Sightsavers, Sussex, United Kingdom

Judy FRIEND (Mrs.), Special Projects Consultant, Sightsavers International WBU Global Right to
Read Campaign Team Support Member, Sussex

Union Network International - Media an d Entertainment International (UNI-MEI)
Hanna HARVIMA (Ms.), Policy Officer, UNI Global Union, Nyon, Switzerland

Vision Australia
Innes GRAEME, Disability Discrimination Commissioner, Sydney
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V. BUREAU/OFFICERS

Président/Chair: Manuel GUERRA ZAMARRO (Mexico)
Vice-présidents/Vice-Chairs: XU, Chao (China)
Alexandra GRAZIOLI (Switzerland)

Secrétaire/Secretary: Geidy LUNG (OMPI/WIPO)

VI. BUREAU INTERNATIONAL DE L’'ORGANISATION MONDIALE DE LA
PROPRIETE INTELLECTUELLE (OMPI)/
INTERNATIONAL BUREAU OF THE WORLD INTELLECTUAL
PROPERTY ORGANIZATION (WIPO)

Francis GURRY, directeur général/Director General

C. Trevor CLARKE, sous-directeur général, Secteur de la culture et des industries de la
création/Assistant Director General, Culture and Creative Industries Sector

Richard OWENS, directeur, Division du droit d’auteur, Secteur de la culture et des industries de
la création /Director, Copyright Law Division, Culture and Creative Industries Sector

Carole CROELLA (Mme/Ms.), conseillere, Division du droit d’auteur, Secteur de la culture et des
industries de la création /Counsellor, Copyright Law Division, Culture and Creative Industries
Sector

Valerie JOUVIN (Mme/Ms.), conseillére principale, Division du droit d’auteur, Secteur de la
culture et des industries de la création /Senior Counsellor, Copyright Law Division, Culture and
Creative Industries Sector

Geidy LUNG (Mme/Ms.), conseillere principale, Division du droit d’auteur, Secteur de la culture et
des industries de la création /Senior Counsellor, Copyright Law Division, Culture and Creative
Industries Sector

Paolo LANTERI, juriste adjoint, Division du droit d’auteur, Secteur de la culture et des industries

de la création /Assistant Legal Officer, Copyright Law Division, Culture and Creative Industries
Sector

[End of Annex and of document]



