AVP/IM/03/4F
ORIGINAL: English

WI PO DATE: October 30, 2003

WORLD INTELLECTUAL PROPERTY ORGANIZATION
GENEVA

AD HOC INFORMAL MEETING ON THE PROTECTION OF
AUDIOVISUAL PERFORMANCES

Geneva, November 6 and 7, 2003

INFORMATION ON JAPAN RELATING TO THE QUESTIONNAIRE TONATIONAL
EXPERTS CONTAINED IN THE APPENDIX TO THE STUDY ON TRANSFER OF THE
RIGHTS OF PERFORMERS TO PRODUCERS OF AUDIOVISUAL FIXATIONS
(DOCUMENT AVP/IM/03/4)

Prepared by Professor Masato Dogauchi, Professor of Law
University of Tokyo, Faculty of Law, Tokyo

and

Mr. Tatsuhiro Ueno, Professor of Law,* Graduate School of Law,
Saijo University, Tokyo

The views expressed in the Study are those of the authors and not necessarily those of the
Member States or the Secretariat of WIPO.



AVP/IM/03/4F

pagei
TABLE OF CONTENTS
Page
N I TSP 2
I.  Nature and Existence of Audiovisua Performers’ Rights..........ccccoevvviiveccecciesecce 2
A. Characterization of Audiovisua Performers RightS........cccoceviriinieneninncenenne 2
1.  Doesyour national law characterize the contribution of audiovisual

performers as coming within the SCope of: ........cccecevieve e 2
= T @0 ) o [0 o | OSSPSR 2

b.  Neghboring rights (explain what in your country “ neighboring
FIGNES” MBANS) .....eeieeiecee et e e teeaesreenneeneens 2
C. Rightsof personality........cccccoeiiiiiiniineeee e 2
d. Other (pleaseidentify and explain) .........ccccoeeevieiercienieereece e 2
B.  Scope of RIGNtS COVEIeU.........oiiiiiiiiiiieie ettt e 3
1. Doaudiovisual performers enjoy exclusive economic rights?.........c.cc..c..... 3
A FIXAUON..c..ciee e 3
[ TN &= o] oo (1o o] 1 [0S 3
(oY o 7210 =11 [o o BTSSR 5
d. Distribution of copies, including by rental ...........ccccccveievieeceveieenns 5
e.  Public performance; communication to the public...........ccccceveeerennne 6
f. Other (please desCribe) ........cccveeeeere e 8
2. What isthe duration of performers exclusive rights?.........cccceecvecereecinennne. 9
3. Doaudiovisual performersenjoy moral rightS?........ccccceevveveeienieeseesensnenn 9
a.  Attribution (“ Paternity” ) ....cceececeeeeee e 9
D, INEEGIITY oo s 10
(oS B 1AV U [ 7= o] S 10
d. Other (please describe) ... 10
4.  What isthe duration of performers’ moral rightS?.........ccooevveveeienienennn. 10



AVP/IM/03/4F

pageii
Page
5. Do audiovisual performers have remuneration rights? ..........cccceeevevveevenee. 11
a. Aretheseinlieu of or together with exclusive rights?
(L2 TS oY o] = ] o) SRR 12
b.  Describetherightsto remuneration that audiovisual performers
NV, e 12
6. Areaudiovisual performers rights subject to mandatory collective
MANAGEMENT? ...ttt e e e e s e e e s re e e sar e e s ssse e e neeesneeesneeas 13
A WHICh IIGNES?.... s 13
b.  Which collective management associations; how do they work?....... 13
1. INITIAL OWNERSHIP OF AUDIOVISUAL PERFORMERS RIGHTS...........cc....... 14
A, WhoiStheinitial OWNEI?.........coo i e 14
1. Inyour country, isthe performer vested with initial ownership?................ 14
2. Isthe performer’s employer/the audiovisual producer so vested?.............. 14
3. Isacollective SO VESIEA? ... 14
4.  Anyone else? Please eXplain. ........oiiiineniniieseee e 14
B.  WhNEL IS OWNEO? ...t 14
1. Isthe performer the owner of rightsin her performance? ............cccceuennen. 14
2. Issheaco-owner of rightsin the entire audiovisual work to which her
performance CONtrTDULEA?..........ccoieeieeeereee e 14
3. Other ownership? Please describe. ... 14
1. TRANSFER OF AUDIOVISUAL PERFORMERS' RIGHTS........cccv i, 15
A. Legal provisionsregarding CONLraCtS .........ccuevveeererieesieesesieeseeseseesreesseseesseenes 15
1.  Doesthe copyright/neighboring rights law, or other relevant legal norm
set out rulesregarding transfers of rightsS? ..o, 15
2. Pleaseindicateif theruleisarule of general contract law, or isarule
specified in the law of copyright and/or neighboring rights............cc........ 15
3. Must thetransfer bein WIiting?........ccooeviecievieseece e 16



AVP/IM/03/4F

pageiii
Page

4.  Must the terms of the transfer be set forth in detail, e.g., asto the scope

of each right and the remuneration provided? .........cccccoveverieneenenceneenen. 16
5. Must thewriting be signed by the performer? By the transferee?.............. 16
Transfer by Operation Of LW ........ccveveveeieeiesecse e 16
1. Aretherelegal dispositionstransferring either the performer’s exclusive

rights, or a share of the income earned from the exercise of her exclusive

rights, or fromthe receipt of remuneration rights?.........cccceevvievveceneenee. 16
P2 = (o 0] o =11 o) o 1SS 16
I = = T (U oo S 16
4.  Divorce; COMMUNILY PrOPEITY .oocueieereereeeeseeieeseeseeeseesseesieeeesreeseeeeesneenes 16
ST 1 011 = TSRS RROP 16
6.  Other (please explain).......ccccceieerieieseere e re e 16
[rrebuttable Presumptions of Transfer ..o 17
1.  Doesthe employment relationship between the audiovisual performer

and the producer giveriseto an irrebuttable transfer of the performer’s

L1015 PRR 17
2. What rights does the transfer COVEr ?........ooiriernineneee e 17
3. If fewer than all rights, please identify and explain which rights are

transferred and which are retained. ... 17
Rebuttable Presumptions Of Transfer .........ooeevveeniineneeee e 17
1.  Doesthe employment relationship between the audiovisual performer and

the producer giveriseto a rebuttable transfer of the performer’srights?.. 17
2. What rights does the transfer COVEr?........oovivrmiieiesieseere e 17
3. If fewer than all rights, please identify and explain which rights are

transferred and Which are@ retained. ............eeeeeeeeeeeee e eeeeeeeennes 17



AVP/IM/03/4F

page iv
Page
E.  CONraCt PraCliCe ......cccoiiiiiieiieieieese sttt 18
1. Ifthetransfer of audiovisual performers’ rightsis not effected by a legal
presumption, are there standard contractual provisions?.............ccceeeveeneen. 18
2. Do these provisions appear in collective bargaining contracts? ................ 18
3. Inindividually negotiated CONtractS? ..........cccooeererienieenennnnee e 18
4.  What rights do these provisions transfer? Please describe. ...........cc........ 18
F.  Limitations on the Scope or Effect of Transfer.........cccvoevivecvicieveece e 18
1.  Does copyright/neighboring rights law or general contract law limit the
scope or effect of transfers? Please indicate which law is the source of
tNE TIMITALION. ...t 18
2. Do these limitationS CONCEIN: .......cviiiririeriese et 18
a. Particular rights, e.g., moral rightS.......ccccccevvvevvnieneece e, 18
b.  Scope of the grant, e.g., future modes of exploitation........................ 18
C. Other (please desCribe) ......cccveevveeeiice e 18
3. Do audiovisual performersenjoy a legal right to terminate transfers of
L0 0157 PPRR 19
a. Isthistermination right transferabl€? ...........ccoovveiiniiienenieneene, 19

o TR VLY = TV o] KRR 19



AVP/IM/03/4F

page v
Page
I 1 USSP 20
I. Law Applicableto Determine Initial Ownership of Audiovisua Performers’ Rights..... 20
A.  What country’s (countries') copyright/neighboring rights law determines
whether the granting performer initially owned the rights transferred. ................ 20
1.  Thecountry of origin of the audiovisual WOrk?...........cccccccvvveevierierieesiennns 20
a. If so, how doesyour country’slaw determine what is the country of
origin of the audiovisual WOrk?............ccooeriininninieree e 20
b. Byreferenceto Berne Conv. Art. 5.47......cccoevveeeveeveecee e eee s 20
c.  Byreferenceto the country having the most significant relationship
to the work’ s creation or dissemination? ..........ccocevvevvereneneneneennenne 20
d. Other? Please desCribe........ccoiiiiiiieii e 20
2. Thecountry of residence of the performers? In the event of multiple
countries of residence, the country in which the majority of featured
PErfOrMErSTESIUES? ...t e 20
3.  Thecountry designated by (or localized to) the contract of transfer? ........ 20
4.  Each country in which the work isexploited? ..........cccvveieniineiencinee, 20
5. When a contract grants the right to communicate or make an audiovisual
work available via a transmission from one country to another (or others),
how is the substantive copyright or neighboring rights law underlying the
initial ownership of the rights determined?..........ccccveeeveevecce e, 21
a. with reference to the country from which the communication
(0] g0 172 LSRR 21
b.  or with reference to the country or countriesin which the
COMMUNICAtioN ISTECEIVEA? .......coieiieeeeee e 21
1. Law Applicableto Transfers of RightS.........cccoviiiiiiiiiiiee e 21
A. Transfersby operation Of [aW........ccccveceiiivecce s 21
1. Doesyour country’slaw or case law give local effect to a transfer by

operation of a foreign CouNntry’ S1aW? ........cccceeiiecieecie e 21



AVP/IM/03/4F

page vi
Page
A by exXpropriation .........cceeceeeieece e 21
D, DANKIUPLCY .o s 21
C.  divorce; CoOmMMUNILY PrOPEITY ...eecveeeereeieceesteeeesree e e sre e reeeas 21
(0 I | 1= = [0y SRR 21
€. other (please eXpPlain) .......cccceieeieeieeseere e 21
B. Transferseffected Dy CONtraCt ..........ccooeeieiiiiin e 23
3. When a contract grants the right to communicate or make an audiovisual
work available via a transmission from one country to another (or others);
is the substantive copyright or neighboring rights law underlying the grant
(01 1 01010107 o SRR 23
a.  withreference to the country from which the communication
(0 QT2 1= 23
b.  or with reference to the country or countriesin which the
COMMUNICALION ISTECAIVEA? ...t 23
2. What law governs issues going to the scope and extent of a transfer: ........ 23
a. The(single) law of the CONtract?.........ccccceveeveevenceere e 23
b.  The substantive copyright/neighboring rights laws of the countries
for which therightsare granted?..........ccccceoe e 23
3. What law governsissues going to the validity of the form of a transfer: .... 25
a. The(single) law of the CONtract?.........cccccevveveeienceere e 25
b.  The substantive copyright/neighboring rights laws of the countries
for which therightsare granted?..........cccccoeoeveevesie e, 25
C. TheRoleof Mandatory Rulesand Ordre PUbIiC .........cccccoveiiiniinienenieeeeee 25
1. Do mandatory rules (lois de police) automatically apply local law to
local exploitations made under a foreign contract?..........ccceceveeveeceereeennn. 25
2.  Describe the instances in which mandatory rules apply to transfers of
rights by audiovisual Performers. ........ccooeeereeneereneeree e 26
3. Dolocal courts, having initially identified the applicability of the law
of the foreign contract, nonetheless apply local law on grounds of public
POlICY/Ordre PUDIIC?......ceeeeee e s 26
4.  Describe theinstances in which the ordre public exception applies to

invalidate transfers of rights by audiovisual performers...........cccecvevverveenen. 26



AVP/IM/03/4F
page 2

PART |

Substantive Rules Governing the Existence, Ownership and Transfer of Audiovisual
Performers’ Rights

l. NATURE AND EXISTENCE OF AUDIOVISUAL PERFORMERS' RIGHTS

A. Characterization of Audiovisual Performers Rights

1. Doesyour national law characterize the contribution of audiovisual performers
as coming within the scope of:

a. Copyright
b.  Neighboring rights (explain what in your country “ neighboring rights”
means)

c.  Rightsof personality
d. Other (pleaseidentify and explain)

The Copyright Law of Japan characterizes the contribution of audiovisual performers as
coming within the scope of neighboring rights in principal.

Neighboring rights are also granted to phonogram producers, broadcasting
organizations and wire diffusion organizations (889), while copyright is granted to
authors (817).

The Copyright Law of Japan has provisions as regarding an “author” and the
“authorship of a cinematographic work” asfollows:

(Definitions)*

“Article 2. (1) In this Le, the following terms shall have the meaning hereby
assigned to them respectively:

(i) "author" means a person who creates a work;

(Authorship of a cinematographic work)

“Article 16. The authorship of acinematographic work shall be attributed to those
who, by taking charge of producing, directing, filming, art direction, etc., have
contributed to the creation of that work as awhole, excluding authors of novels,
scenarios, music or other works adapted or reproduced in that work; provided,
however, that the provision of the preceding Article is not applicable.”

! English text of the Copyright Law of Japan which is cited in this articleis trandated by Prof.
Y ukifusa OY AMA et a. See <http://www.cric.or.jp/cric_e/clj/clj.html>.
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It is pointed out that performers like actors can be authors of a cinematographic work, if

they are deemed to “have contributed to the creation of that work as awhole’ by virtue of
their own creativity.?

B.  Scope of Rights Covered

Under the Copyright Law of Japan, audiovisual performers enjoy their rights without
any formality (889(1), (5)). The exclusive economic rights (except mora rights of performers
aswell asthe right to secondary use fees and the right to remuneration) are called
"neighboring rights" (889(6)).

1. Do audiovisual performers enjoy exclusive economic rights?

a. Fixation
The Copyright Law of Japan has an article as follows:

Right of making sound or visual recordings

“Article 91. (1) Performers shall have the exclusive right to make sound or visual
recordings of their performances.

Audiovisual performers enjoy the right of making sound or visual recordings. However,
it is said that taking a photograph or sketching of a performance falls outside the scope of the
right, which only covers "visual recording” i.e., “the fixation of a sequence of images on some
material forms’ (§2(1)xiv).

b.  Reproduction
Under the Copyright Law of Japan, "sound recording” or “visual recording” means not
only the fixation of sounds or a sequence of images on some material forms but also “the

multiplication of such fixation” (82(2)(xiii), (xiv)).

“Article 2. (1) In this Law, the following terms shall have the meaning hereby assigned
to them respectively:

(xiii) "sound recording”" means the fixation of sounds on some material forms and
the multiplication of such fixation;

(xiv) "visual recording” means the fixation of a sequence of images on some
material forms and the multiplication of such fixation.”

2 See, The Copyright System Council, CHOSAKUKEN SEIDO SHINGIKAI TOSHIN
[Response to the Request of the Government] on 20 April, 1966, p.24.; Moriyuki KATO,
CHOSAKUKEN-HO CHIKUJO KOGI [Commentary of Copyright Law], 4™ Edition (2003),
p.150.

3 See, KATO, supra note [2] p.481.
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However, there are limitations on the right of making sound or visual recordings as
follows

Right of making sound or visual recordings

“Article 91.

(2) The provision of the preceding paragraph shall not apply to performances which
have been incorporated incinematographic works with the authorization of the owner of
the right mentioned in the same paragraph, except in the case where such performances
are to be incorporated in sound recordings (other than those intended for use exclusively
with images).”

Therefore, as a general rule, once performers authorize the incorporation of their
performance in cinematographic works, the right of making sound or visual recordings no
longer cover the reproduction of the performances which have been inorporated in
cinematographic works.

However, there is an exception that the right of making sound recordingsstill coversthe
reproduction of a soundtrack of the cinematographic works in to acommercial phonograms,
according to Article 91(2) of the Copyright Law of Japan, “except in the case where such
performances are to be incorporated in sound recordings (other than those intended for use
exclusively with images)”.

There are other limitations on the right of making sound or visual recordings as follows:
Fixation for broadcasting purposes

“Article 93.

(1) Broadcasting organizations which have obtained the authorization to broadcast
performances from the owner of the right of broadcasting mentioned in Article 92,
paragraph (1), may make sound or visual recordings of such performances for
broadcasting purposes, provided that the contract has no stipulation to the contrary or
that the sound or visual recordings are not intended for the purpose of usein
broadcasting programs different from those authorized.

(2) Thefollowing shall be considered to constitute the making of sound or visual
recordings mentioned in Article 91, paragraph (1):

(i) theuse and the offering of sound or visual recordings made in accordance
with the provision of the preceding paragraph for a purpose other than that
of broadcasting or for the purpose mentioned in the proviso to the same
paragraph;

(i) thefurther offering, by broadcasting organizations which have been offered
such recordings, of sound or visual recordings made in accordance with the
provision of the preceding paragraph, to other broadcasting organizations
for their broadcasting.”

This meansif performers are deemed to grant broadcasting organizations with
authorizations only to broadcast their performances, broadcasting organization may make
sound or visual recordings of their performances “for broadcasting purposes’ without a
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separate authorization for making such sound or visual recordings (893(1) and §93(2)(i)).
Afterward, in case, broadcasting organizations would like to use those sound or visual
recordings for purposes other than broadcasting (e.g. video gram, DVD), they need to obtain
from performers a separate authorization of “making sound or visual recordings.”

c.  Adaptation

The Copyright Law of Japan does not provide performers with any right of adaptation,
which could be covered by the right of making sound or visual recordings, in cases that the
adaptation of performancesfalk within a category covered by such right.

d.  Distribution of copies, including by rental
Audiovisual performers enjoy the right of transfer of ownership (895bis(1)).
Right of transfer of ownership

“Article 95bis.
(1) Performersshall have the exclusive right to offer their performances to the public
by transfer of ownership of sound or visual recordings of their performances.

(2) The provision of the preceding paragraph shall not apply to the following:

(i) performancesincorporated in visual recordings with the authorization of a
person who has the right mentioned in Article 91, paragraph (1);

(i) performances mentioned in Article 91, paragraph (2) and incorporated in
some materia forms other than recordings mentioned in that paragraph.

(3 Theprovision of paragraph (1) shall not apply in the case of transfer of ownership
of sound or visual recordings of performances (except those mentioned in items (i) and
(i1) of the preceding paragraph; the same shall apply hereinafter in this Article) which
falls within any of the following items:

(i)  sound or visual recordings of performances the ownership of which has been
transferred to the public by a person who has the right mentioned in
paragraph (1) or with the authorization of such person;

(i) sound or visual recordings of performances the ownership of which has been
transferred to a small number of specific persons by a person who has the
right mentioned in paragraph (1) or with the authorization of such person;

(iii) sound or visual recordings of performances the ownership of which has been
transferred, outside the jurisdiction of this Law, without prejudice to the
right equivalent to that mentioned in paragraph (1), or by a person who has
the right equivalent to that mentioned in that paragraph or with the
authorization of such person.
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Performers enjoy the right of transfer of ownership on which there are limitations as
follows

- Firstly, according to Article 95bisR), ther ight of transfer of ownership does not
cover the offering performances incorporated in visual recordings with the authorization of
the owner of the right of making sound or visual recordings (891(1)) and performances which
have been incorporated in cinematographic works with the authorization of the owner of the
right of making sound or visua recordings (891(2)).

- Secondly, Article 95bis(3) apply a*“first sale doctrine”.
Performers aso enjoy the right of rental.
Right of rental

“Article 95ter.
(1) Performersshall have the exclusive right to offer their performances to the public
by rental of commercia phonograms incorporating their performances.

(2) Theprovision of the preceding paragraph shall not apply to rental of commercial
phonograms going beyond a period as provided by Cabinet Order within the limits
of one to twelve months from the first sale of such phonograms (including
commercial phonograms containing the same phonograms as those incorporated
in such commercia phonograms; hereinafter referred to as "commercial
phonograms going beyond the period™).

However, there are certain limitations as follows;

- Firstly, the right of rental covers only the rental of “commercial phonograms”.
Therefore, the right of rental does not extend to the rental of cinematographic works
incorporating performers performances. Consequently the right of rental does not cover
audiovisual performances.

—  Seondly, the exclusiveright of rental does not cover rental of commercial
phonograms going beyond a period (12 months) from the first sale of such phonograms. After
that period, performers enjoy only the remuneration right of rental ofcommercia phonograms
incorporating their performances during remaining 49 years (895ter(3)).

e.  Public performance; communication to the public

Audiovisua performers enjoy the rights of broadcasting and wire diffusion (892(2)) and
the right of making transmittable (§92bis(1)).

Rights of broadcasting and wire diffusion
“Article 92.

(1) Performersshall have the exclusive rights to broadcast and to diffuse by wire their
performances.
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The provision of the preceding paragraph shall not apply in the following cases:

(i)
(i)

where the wire diffusion is made of performances already broadcast;

where the broadcasting takes place of, or the wire diffusion is made of the
following:

(@ performancesincorporated in sound or visua recordings with the
authorization of the owner of the right mentioned in paragraph (1) of
the preceding Article;

(b) performances mentioned in paragraph (2) of the preceding Article and
incorporated in recordings other than those mentioned in that

paragraph.”

Audiovisua performers enjoy the rights of broadcasting and wire diffusion on which
there are limitations as follows.

According to Article 92(2), the right of broadcasting and wire diffusion does not cover
performances incorporated in visual recordings with the authorization of the owner of the
right of making sound or visual recordings (891(1)) and performances which have been
incorporated in cinematographic works with the authorization of the owner of the right of
making sound or visual recordings (§891(2)).

There are further limitations as follows

Broadcasting of fixations, etc. made for broadcasting purposes

“Article 94.

(D)

(2)

Unless otherwise stipulated in the contract, the authorization to broadcast a
performance from the owner of the right mentioned in Article 92, paragraph (1)
shall also imply the following:

(i)

(i)

(iii)

broadcasting by the authorized broadcasting organization of the
performances incorporated in sound or visual recordings in accordance with
the provision of paragraph (1) of the preceding Article;

broadcasting, of the performances incorporated by the authorized
broadcasting organization in sound or visual recordings in accordance with
the provision of paragraph (1) of the preceding Article, by another
broadcasting organization which has been offered such recordings;

broadcasting (not falling within the preceding item), by another
broadcasting organization which has been offered by the authorized
broadcasting organization programs incorporating authorized performances,
of such performances.

When a broadcasting mentioned in any of the items of the preceding paragraph
has been made, the authorized broadcasting organization mentioned therein shall
pay areasonable amount of remuneration to the owner of the right mentioned in
Article 92, paragraph (1).”
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Right of making available

“Article 92bis.
(1) Performersshall have the exclusive right to make available their performances.

(2) The provision of the preceding paragraph shall not apply to the following:

(i) performancesincorporated in visual recordings with the authorization of the
owner of the right mentioned in Article 91, paragraph(1);

(i)  performances mentioned in Article 91, paragraph(2) and incorporated in
recordings other than those mentioned in that paragraph.

Audiovisual performers enjoy the right of making available on which there are
limitations as follows.

- Firstly, the right of making available does not cover transmission itself, but an
author’ s “right of transmission” does (823(1)). Thisis because "making available
" means “the putting in such a state that the interactive transmission can be made’
(82(2)(ix quinquies)) under the Copyright Law of Japan.

- Secondly, the right of making available does not cover the making available of
performances incorporated in visual recordings with the authorization of the
owner of the right of making sound or visual recordings (§91(1)) and
performances which have been incorporated in cinematographic works with the
authorization of the owner of the right of making sound or visual recordings

(891(2)). (92bisD)).

If performers are deemed to grant broadcasting organizations with authorizations only
to broadcast their performances, broadcasting organi zation may make sound or visual
recordings of their performances “for broadcasting purposes’ (893(1)) without a separate
authorization from the performers, but may not make their so fixed performances
transmissible. However this right does not apply to those performances being fixed on
cinematographic works.

f. Other (please describe)

Other than the protection under the Copyright Law, not afew court cases accept the
concept of “theright of publicity” of celebrities as an exclusive right, athough it is not
explicitly codified in any legislation.* At this moment, no judgment of the Supreme Court has
ever been heard.

4 E.g. Case of Tokyo District Court on 27 September, 1989, 1326 Hanrei-Jjiho p.137,
“Hikaru-Genji,” which accepts the concept of “the right of publicity” as an exclusive right for
thefirst time.
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What is the duration of performers’ exclusive rights?

The duration of the protection of exclusive rights of performers (neighboring rights)
starts on the date when the performance takes place (8101(1)(i)) and shall expire at the end of
aperiod of fifty yearsfrom the year following the date when the performance took
place (8101(2)(i)).

3.

Do audiovisual performers enjoy moral rights?

Under the Copyright Law of Japan, audiovisua performers enjoy moral rightsin
determining the indication of the performer's name (890bis(1)) and in preserving the integrity
(890ter(1)) which were provided by arecent amendment of the Copyright Law of Japan on
June 11, 2002.

a.  Attribution (“ paternity”)

Right of determining the indication of the performer's name

“Article 90bis.

(1)

(2)

3)

(4)

The performer shall have the right to determine whether his name, his stage name
or any other alternative to his name should be indicated or not, as the name of the
performer, when his performances are offered to or made available to the public.

In the absence of any declaration of the intention of the performer to the contrary,
aperson using his performances may indicate the name of the performer in the
same manner as that already adopted by the performer.

It shall be permissible to omit the name of the performer whereiit is found that
thereis no risk of damage to the interests of the performer in his claim to be
identified as the performer of his performancesin the light of the purpose and the
manner of exploiting his performances or whereit is found that such omissionis
compatible with fair practice.

The provision of paragraph (1) shall not apply in any of the following cases:

(i)  where the name of the performer isindicated in the same manner as that
already adopted by the performer when his performances are offered to or
made available to the public by the head of a government organization, by
an independent administrative organ, etc, or by an organ of alocal public
entity in accordance with the provisions of the Government Organizations
Information Disclosure Law, the Independent Administrative Organs, etc.
Information Disclosure Law or the Information Disclosure Regulations;

(i)  where the name of the performer isto be omitted when his performances are
offered to or made available to the public by the head of a government
organization, by an independent administrative organ, etc. or by an organ of
alocal public entity in accordance with the provisions of Article 6,
paragraph (2) of the Government Organizations Information Disclosure
Law, the provisions of Article 6, paragraph (2) of the Independent
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Administrative Organs, etc. Information Disclosure Law or the provisions of
the Information Disclosure Regulations equivalent to those of Article 6,
paragraph (2) of the former Law.”

b. Integrity
Right of preserving the integrity

“Article 90ter.

(1) The performer shall have the right to preserve the integrity of his performances
against any distortion, mutilation or other modification of them that would be
prejudicial to his honor or reputation.

(2) Theprovision of the preceding paragraph shall not apply to modifications deemed
unavoidable in the light of the nature of performances as well as the purpose and
manner of exploiting them or those deemed compatible with fair practice.

c. Diwulgation

The Copyright Law of Japan does not provide performers with any right of making the
performance public

In general, audiovisual performers enjoy their personal right under civil law. Therefore
iIf someone’s act is deemed to be prejudicial to the honor or reputation of a performer, it could
be considered that such act constituted an infringement of a performer’s personal right.

d. Other (please describe)

4.  What isthe duration of performers’ moral rights?

I5t is generally accepted that moral rights of performer expire at the same time of his
death.

However, even after the death of a performer his moral interests are still protected to a
certain extent (8101ter).

Protection of the moral interests after the performer's death

“Article 101ter.

Even after the death of the performer, no person who offers or makes available
performances to the public may commit an act which would be prejudicial to the moral
rights of the performer if he were aive; provided, however, that such act is permitted if
it is deemed not to be against the will of the performer in the light of the nature and
extent of the act as well as a changein socia situation and other conditions.”

> See, KATO, supra note [2] p.574.
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It is said that prohibition of such act as mentioned in Article 101ter endures for ever.®
Under Article 120, “any person who violates the provision of ... Article 101ter shall be
punishable by afine not exceeding three million yen”. But, as a matter of obtaining civil
remedies, under Article 116, only performers’ bereaved family ("bereaved family" means
surviving spouse, children, parents, grandchildren, grandparents, brothers or sisters of the
dead author or performer) may make a demand mentioned in Article 112 (Right of demanding
cessation) or a demand mentioned in Article 115 (Measures for recovery of honor, etc.).
Therefore, after the death of bereaved family, no one may make a demand of civil remedies.

(Measures to protect the moral interests after the author's or the performer's death)
“Article 116.

(1) After the death of the author or the performer, his bereaved family ("bereaved
family" means surviving spouse, children, parents, grandchildren, grandparents,
brothers or sisters of the dead author or performer; the same shall apply
hereinafter in this Article) may make a demand mentioned in Article 112 of a
person who violates or is likely to violate the provision of Article 60 or
Article 101ter with respect to the author or the performer concerned, or a demand
mentioned in the preceding Article of a person who has infringed moral rights of
authors or performers intentionally or negligently or who has violated the
provision of Article 60 or Article 101ter.

(2) Unless otherwise determined by the will of the author or the performer, a demand
by the bereaved family mentioned in the preceding paragraph may be made in the
order of the enumeration of the bereaved family in that paragraph.

(3) Theauthor or the performer may appoint by will a person who acts for the
bereaved family. In this case, the appointed person may not make a demand after
the expiration of a period of fifty years from the year following the date of the
author's or performer's death or, if any bereaved family still survive at the time of
such expiration, after the death of all the bereaved family.”

5. Do audiovisual performers have remuneration rights?

Audiovisua performers enjoy the right to claim compensation for private
recording (8102(1), §830(2)).

They aso enjoy remuneration right for the broadcasting of fixations, etc, made for
broadcasting purposes (894(2)).

Furthermore, performers enjoy remuneration right for rental of commercia phonograms
(895ter(3)) and the right to secondary use fees for broadcasting of commercia phonograms
(895(1)). However, the remuneration right and the right to secondary use fees do not cover
audiovisual performances, because the subject matter of these rightsis only “phonograms’.

6 See, KATO, supra note [2] p.575.



AVP/IM/03/4F
page 12

a. Aretheseinlieu of or together with exclusiverights? (Please explain)

The right to claim compensation for private recording (8102(1), 830(2)) is based on or
derived from limitation of the right of reproduction (8102(1), 830(1)). That is the reason why
the term “compensation” is used in Article 30(2).” Therefore, from this point of view, it can
be said that the right to claim compensation for private recording (8102(1), 830(2)) isin lieu
of exclusiverights.

On the other hand, the rights of broadcasting and wire diffusion (892(1)) is from the
beginning being restricted by some exceptions under Article 94(1). Therefore, from this point
of view, it can be said that remuneration right for the broadcasting of fixations, etc. made for
broadcasting purposes (894(2)) is not based on or derived from limitation of the rights of
broadcasting and wire diffusion (892(1)) and it is independent of or together with exclusive
rights.

b.  Describetherightsto remuneration that audiovisual performers have.
Reproduction for private use

“Article 30.

(2) Any person who, for the purpose of private use, makes sound or visual recording
on such adigital recording medium as specified by Cabinet Order by means of
such adigital recording machine as specified by Cabinet Order (excluding a
machines having special efficiency generally not for private use but for business
use, such as that for broadcasting, and machines having sound or visual recording
functionsincidental to the primary functions, such as telephones with sound
recording function) shall pay areasonable amount of compensation to the
copyright owners concerned.”

“Article 102(1) [Limitations on neighboring rightk provides “...the provision of
Article 30, paragraph (2)...shal apply mutatis mutandis to the exploitation of
performances...which are the subject matter of neighboring rights...". Article 30(2)
provides remuneration right for private digital recording.”

“Article 94.

(2) When abroadcasting mentioned in any of the items of the preceding paragraph
has been made, the authorized broadcasting organization mentioned therein shall
pay areasonable amount of remuneration to the owner of the right mentioned in
Article 92, paragraph (1).

Audiovisual performers enjoy remuneration right for broadcastingand rebroadcasting of
the fixations, etc. made for broadcasting purposes (894(2)). See above B-1-e.

See, KATO, supra note [2] p.234 (“...compensation means economic consideration or measure
of compensation for limitation of copyrights’). The term “compensation” isalso used in
Article 33(2), Article 34(2), Article 36(2) and Article 38(5)), also in Article 33bis(2) after the
date of January 1, 2004, under the Copyright Law of Japan.
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6. Areaudiovisual performers rights subject to mandatory collective management?

a.  Whichrights?
b.  Which collective management associations, how do they work?

Under the Copyright Law of Japan, among the rights of audiovisua performers, the
right to claim compensation for private recording is subject to mandatory collective
management. Article 104bis(1) provides that “[w]here thereis an association, whichis
established for the purpose of exercising the right to claim compensation...and which is
designated, with its consent, by the Commissioner of the Agency for Cultural Affairs asthe
only one association throughout the country..., the right to claim compensation for private
recording shall be exercised exclusively through the intermediary of the designated
association”.

There is an association designated by the Commissioner of the Agency for Cultural
Affairs, Society for the Administration of Remuneration for video Home Recording
(SARVH), which was established for the purpose of exercising the right to claim
compensation for digital video home recording.? SARVH is avoluntary non-profit-making
organization to collect and distribute compensation for digital video home recording for the
sake of copyright owners, performers and producers of phonograms. SARVH has “the
authority to deal, on behalf of the owners of the right and in its own name, with juridical and
non-juridical mattersin regard to the right to claim compensation for private recording”
(8104bis(2)).

Exercise of the right to claim compensation for private recording

“Article 104bis.

(1) Wherethereisan association, which is established for the purpose of exercising
the right to claim compensation as mentioned in Article 30, paragraph (2)
(including the case where its application mutatis mutandis is provided for under
the provision of Article 102, paragraph (1); the same shall apply hereinafter in this
Chapter) (hereinafter in this Chapter referred to as "compensation for private
recording”) on behalf of the owners of such right (hereinafter in this Chapter
referred to as "the owners of theright") and which is designated, with its consent,
by the Commissioner of the Agency for Cultural Affairs asthe only one
association throughout the country for each of the following two categories of
compensation for private recording (hereinafter in this Chapter referred to as "the
designated association™), the right to claim compensation for private recording
shall be exercised exclusively through the intermediary of the designated
associ ation:

(i) compensation for sound recording made for the purpose of private use
(excluding such sound recording as made exclusively with visual recording;
hereinafter in this Chapter referred to as "private sound recording");

(i) compensation for visual recording made for the purpose of private use
(including such visual recording as made exclusively with sound recording;
hereinafter in this Chapter referred to as "private visua recording").

8 http://www.sarvh.or.jp/.
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(2) Thedesignated association shall have the authority to deal, on behalf of the
owners of the right and in its own name, with juridical and non-juridical matters
in regard to the right to claim compensation for private recording.

1. INITIAL OWNERSHIP OF AUDIOVISUAL PERFORMERS RIGHTS

A. Whoistheinitia owner?

1. Inyour country, isthe performer vested with initial ownership?
2. Isthe performer’s employer/the audiovisual producer so vested?
3. Isacollective so vested?

4.  Anyoneelse? Please explain.

Under the Copyright Law of Japan, only performers are vested with initial ownership,
as Article 89(1) provides “[p]erformers shall enjoy the rights mentioned in Article...” and
Article 89(5) provides “[t]he enjoyment of the rights referred to in any of the preceding
paragraphs shall not be subject to any formality”.

B. Whatisowned?

1.  Isthe performer the owner of rightsin her performance?

2. Issheaco-owner of rightsin the entire audiovisual work to which her
performance contributed?

3. Other ownership? Please describe.

Under the Copyright Law of Japan, performers areinitial owner of all rightsin their
performances. The Copyright Law of Japan does not provide so-called “work for hire” asa
matter of performers’ rights, while thereis a provision of “authorship of awork made by an
employee in the course of hisduties’ (815) applied to authors.

However, as aforementioned, performers like actors can be authors of a

cinematographic work, if they are deemed to *have contributed to the creation of that work as
awhole” by virtue of their own creativity.’

See, supra note[2].
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1. TRANSFER OF AUDIOVISUAL PERFORMERS RIGHTS

A. Legal provisions regarding contracts

1.  Doesthe copyright/neighboring rightslaw, or other relevant legal norm set out
rules regarding transfers of rights?

2. Pleaseindicateif theruleisarule of general contract law, or isa rule specified
in the law of copyright and/or neighboring rights.

In Japan, “transfer” (“Joto” in Japanese) means an assignment and does not include any
license.

As amatter of arule of the Copyright Law of Japan, Article 103 [ Transfer, exercise, etc.
of neighboring rights] provides “[t]he provision of Article 61, paragraph (1) shall apply
mutatis mutandis to the transfer of neighboring rights...". And Article 61(1) [ Transfer of
copyright] provides “[c]opyright may be transferred in whole or in part.” Therefore
neighboring rights may be transferred in whole or in part by specifying what rights are to be
transferred or for what types of exploitation.

Article 103 applies only to “the transfer of neighboring rights”.* It is said that
remuneration right for rental of commercia phonograms (895ter(3)) and the right to
secondary use fees for broadcasting of commercial phonograms (895(1)) are by nature
transferable.** The point hereisthat if performers transfer all of their neighboring rights, it
does not mean that they have aso transferred their remuneration right for rental of
commercia phonograms (895ter(3)) and the right to secondary use fees for broadcasting of
commercia phonograms (§95(1)).*

On the other hand, remuneration right for the broadcasting of fixations, etc. made for
broadcasting purposes (894(2)) is derived from the rights of broadcasting and wire diffusion
(892(1)), as Article 94(2) provides “the authorized broadcasting organization...shal pay a
reasonable amount of remuneration to the owner of the right mentioned in Article 92,
paragraph (1)”, not “to the performers’ (see, §95(1), §95ter(3))."® Therefore, once performers
transfer the rights of broadcasting and wire diffusion (892(1)), in the absence of any contrary
contract, they are deemed to also transfer their remuneration right for the broadcasting of
fixations, etc. made for broadcasting purposes (§94(2)).%

10 Under the Copyright Law of Japan, exclusive economic rights of performers (except moral

rights of performers as well as the right to secondary use fees and the right to remuneration) are
called "neighboring rights' (889(6)).

1 See KATO, supra note [2] p.587.

2 See KATO, supra note [2] p.587.

3 See KATO, supra note [2] p.587.

¥ See KATO, supra note [2] p.587.
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3. Must the transfer bein writing?

The law does not mention.

4.  Must the terms of the transfer be set forth in detail, e.g., as to the scope of each
right and the remuneration provided?

The law does not mention.

5. Must thewriting be signed by the performer? By the transferee?
The law does not mention.
B. Transfer by Operation of Law
1. Aretherelegal dispositionstransferring either the performer’s exclusive rights,

or a share of the income earned from the exercise of her exclusive rights, or from the receipt
of remuneration rights?

2. Expropriation

3. Bankruptcy

4.  Divorce; community property

5. Intestacy

6.  Other (please explain)

Under the Japanese Law, there are no provisions particularly related to legal
dispositions of performances’ rightsto which genera rules shall apply.
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C. Irrebuttable Presumptions of Transfer

1.  Doesthe employment relationship between the audiovisual performer and the
producer giveriseto an irrebuttable transfer of the performer’s rights?

2. What rights does the transfer cover?

3. If fewer than all rights, please identify and explain which rights are transferred
and which are retained.

There are no provisions of presumption under the Copyright Law of Japan. Generaly
speaking, rights of audiovisual performers may be transferred by contract, not by law.™
D. Rebuttable Presumptions of Transfer

1.  Doesthe employment relationship between the audiovisual performer and the
producer give rise to a rebuttable transfer of the performer’srights?

2. What rights does the transfer cover?

3. If fewer than all rights, please identify and explain which rights are transferred
and which are retained.

There are no provisions of presumption under the Copyright Law of Japan. Generaly
speaking, rights of audiovisual performers may be transferred by contract, not by law.

1 However, as aforementioned, by virtue of Article 91(2), once performers authorize

incorporation of their performance in cinematographic works, the right of making sound or
visual recordings no longer cover the reproduction of the performances which have been
incorporated in cinematographic worksin principle. One may argue that such a provisionis

characterized with respect to a kind of an irrebuttable transfer; however, precisely speakingit is

not “transfer” but something like “abandonment”.



AVP/IM/03/4F
page 18

E. Contract Practice

1. Ifthetransfer of audiovisual performers’ rightsis not effected by a legal
presumption, are there standard contractual provisions?

2. Do these provisions appear in collective bargaining contracts?

3. Inindividually negotiated contracts?

4.  What rights do these provisions transfer? Please describe.

There are no standard contractual provisions which cover al the individual contracts.

F.  Limitations on the Scope or Effect of Transfer

1.  Does copyright/neighboring rights law or general contract law limit the scope or
effect of transfers? Please indicate which law is the source of the limitation.

2. Do these limitations concern:

a. Particular rights, e.g., moral rights
b.  Scope of the grant, e.g., future modes of exploitation
c.  Other (please describe)

Article 101bis prohibits any transfer of performers’ moral rights as follows.
(Inalienability of moral rights of performers)

“Article 101bis. Moral rights of the performer shall be exclusively personal to him and
inalienable.

Copyright Law of Japan does not limit the scope or effect of transfer as concerning
performers exclusive rights and remuneration rights.”

On the other hand, as a matter of transfer of copyright, Article 61(2) provides as
follows.

“Article 61

(2) Where acontract for the transfer of copyright makes no particular reference to the
rights mentioned in Articles 27 [Rights of translation, adaptation, etc.] and 28
[Right of the original author in the exploitation of a derivative work], these rights
shall be presumed to be reserved to the transferor.”

However, Article 103 does not mention that Article 61(2) shall apply mutatis mutandis
to the transfer of neighboring rights. It seems that such rule does not apply to neighboring
rights.
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In general, asfor the rule of general contract law, it can be said that the Civil Code of
Japan shall have an effect on limiting the scope or effect of transfer, particularly Article 90
[The public order and good morals] of the Civil Code of Japan.

The public order and good morals

“Article 90. A juristic act whose object is contrary to the public order or good moralsis
null and void.”

3. Do audiovisual performersenjoy a legal right to terminate transfers of rights?

a. Isthistermination right transferable?
b.  Waivable?

As aforementioned, under the Law of Japan, rights of audiovisual performers may be
transferred by contract. Therefore in other words that audiovisua performers enjoy alega
right to terminate transfers of rights.
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PART I

International Private Law Rules for Determining the Law Applicable to Transfer of
Audiovisual Performers’ Rights

l. LAW APPLICABLE TO DETERMINE INITIAL OWNERSHIP OF AUDIOVISUAL
PERFORMERS' RIGHTS

A. What country’s (countries’) copyright/neighboring rights law determines whether the
granting performer initially owned the rights transferred:

1.  Thecountry of origin of the audiovisual work?

a.  If so, how does your country’slaw determine what is the country of origin of
the audiovisual work?

b.  Byreferenceto Berne Conv. Art. 5.4?

c.  Byreference to the country having the most significant relationship to the
work’ s creation or dissemination?

d. Other? Please describe.

2. Thecountry of residence of the performers? In the event of multiple countries of
residence, the country in which the majority of featured performers resides?

3.  Thecountry designated by (or localized to) the contract of transfer?
4.  Each country in which the work is exploited?

Japan’ s answer is 4.

It is thought in Japan that among Berne Convention countries copyright/neighboring
rights are born and exist in each country at once when and after such rights are vested in one
of the countries party to Berne Convention. The rights in respective countries are different
from others. Respective rights are governed by the respective country’slaw. Accordingly,
the law of each country in which the work is exploited determines whether the granting
performer initially owned the rights transferred.

The second sentence of Article 5(2), Article 7(8), the second sentence of
Article 10bis(1), and Article 14bis(2)(a) are interpreted in Japan in general to provide that the
law of the country where protection is claimed is the governing law on the matters prescribed
there. Thelaw of the country where protection is claimed isin this context the law of the
country where the work is exploited and/or where the infringement is committed.
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5. When a contract grants the right to communicate or make an audiovisual work
available via a transmission from one country to another (or others), how is the substantive
copyright or neighboring rights law underlying the initial ownership of the rights
determined?

a. with reference to the country from which the communication originates?
b.  or with reference to the country or countriesin which the communication is
received?

With regard to item 5, Japan’s answer is b.

When a contract grants the right to communicate or make an audiovisua work available
viaatransmission from one country to another (or others), the law of the country or the laws
of the countries in which the communication is received should determine the initia
ownership of the rights of the work within its country or within their countries respectively.
This is because as stated above each country’ s law determines the rights within its territory,
and in the case of cross-border transmission the law of the receiving country should govern
theinitial ownership of the rights irrespective of the country from which such work is
transmitted.

1.  LAW APPLICABLE TO TRANSFERS OF RIGHTS

A. Transfers by operation of law

1.  Doesyour country’slaw or case law give local effect to a transfer by operation of
aforeign country’s law?

a. byexpropriation

b.  bankruptcy

c.  divorce; community property
d. intestacy

e.  other (please explain)

According to Japanese lawyer’ s view in general, an act of aforeign stateisto be
recognized in principleif, inter alia, such foreign country has jurisdiction over the person or
property affected by such act and the result of such actsis not against the due process and the
public order of Japan.

With regard to expropriation by aforeign country, Tokyo High Court Judgment on
11 September 1953 applied the act of state doctrine which was very similar to the American
one, to the question of the validity of the Iranian Government’ s expropriation of crude oil
situated in Iran'®. The plaintiff in this case was an English company, Anglo-Iranian Oil
Company, and the defendant was a Japanese oil refining company, Idemitsu Kosan Co. Ltd.
The defendant bought crude oil in Iran and brought it to Japan after the expropriation was
made by Iranian Government. The plaintiff attached the crude oil claiming that it belonged to

6 Kosai Minshu, Vol.6, No.11, p.702. The defendant won the case.
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the plaintiff. The court held that, with regard to such an expropriation within the territory of
Iran, “thereis no established principle under international law for a court of a state to hold
invalid the effect of the law legislated properly by aforeign state.” Accordingly, Japan would
give local effect to atransfer of copyright/neighboring rights. Answer of Japanese law asto

item“a’ isyes.

Although there has been no other case concerning the act of state doctrinein Japan, it is
considered to be possible for this doctrine to encompass other kinds of public activities of a
foreign state.

A foreign judgment is one of the examples of act of foreign state.

With respect to the rules on recognition and enforcement of foreign judgments, Japan
has a set of explicit provisions.*” Regarding recognition, Article 118 of the Civil Procedure
Code provides as follows:

“Article 118:
A final and conclusive judgment rendered by aforeign court shall haveits effect insofar
as it satisfies the following conditions:

I The jurisdiction of the foreign court is not denied either by the law or the
treaty;

ii.  The defeated defendant was served summons or an order necessary for the
commencement of the procedure other than by service by publication, or has
voluntarily appeared without being so served;

iii.  Thejudgment of the foreign court is not contrary to the public order or good
morals in its contents and proceedings upon which it was based; and

iv. Reciprocity is guaranteed.”

With regard to enforcement of foreign judgments, Article 24 of the Civil Execution
Code provides as follows:

“Article 24;

1. An action for execution order for a judgment rendered by a foreign court
shall be under the jurisdiction of the district court of the general venue for
the debtor or, in a case where there is no such general venue, it shal be
under the jurisdiction of the district court where subject matter of the claim
or any attachable property of the debtor is located.

2. An execution order shall be rendered without reviewing the merits of the
judgment.

3. An action in accordance with paragraph 1 shall be dismissed where the
finality and conclusiveness of the judgment rendered by the foreign court is
not proven, or where it does not fulfill the conditions set forth in the
subparagraphs of Article 118 of the Civil Procedure Code.

4.  Inthe execution order, it shall be declared that an execution is granted based
upon the judgment rendered by the foreign court.”

17

See, generally, M. Takeshita, “ The Recognition of Foreign Judgments by the Japanese Courts’,
39 Japanese Annual of International Law 55 (1996).
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Accordingly, if transfer of copyright/neighboring right is ordered by aforeign judgment,
Japan recognizes and enforces such judgment when it satisfies the requirements provided for
in Article 118 of the Civil Procedure Code and Article 24 of the Civil Execution Code. For
example, transfer of such right is ordered as a settlement of matrimonial property in adivorce
judgment, such transfer is to be recognized and enforced in Japan insofar as such judgment
satisfies the requirements. Therefore, Japanese answer to item “c” is yes.

Transfer of rights by operation of bankruptcy law and ordersis aso aresult of foreign
act of state. Although there has been no reported case in Japan as to transfer of
copyright/neighboring right by operation of bankruptcy law and order, it is thought thatsuch
effect would be recognized insofar as the bankruptcy court has jurisdiction and such effect is
not against Japanese public order. The answer under Japanese law asto “b” isyes.

Transfer of rights by operation of succession law in the case of intestacy is considered
in Japan not as aresult of the act of aforeign state but as aresult of application of applicable
law. Therefore, insofar as the transfer is the result of application of the national law of a
decedent which is designated by Japanese private international law, Article 26 of
Horei(Application of Law(General) Act,1898, Japan recognized such transfer. Accordingly,
the answer of Japanese law asto item “d” isyes.

B. Transfers effected by contract

3. When a contract grants the right to communicate or make an audiovisual work
available via a transmission from one country to another (or others); isthe substantive
copyright or neighboring rights law underlying the grant determined:

a.  with reference to the country from which the communication originates?
b.  or with reference to the country or countriesin which the communication is
received?

When a contract grants the right to communicate or make an audiovisua work available
viaatransmission from one country to another (or others), the law of the country or countries
in which the communication is received is to be applied to the substantivematters of
copyright or neighboring rights.

2. What law governs issues going to the scope and extent of a transfer:

a. The(single) law of the contract?
b.  The substantive copyright/neighboring rights laws of the countries for which
the rights are granted?

The law of the contract is applied to the contractual matters and the substantive
copyright/neighboring right law of the country in which the transfer takes effect is applied to
whether or not such right is transferable and what requirements are to be satisfied.
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Tokyo High Court Judgment on 30 May 2001 held as follows'®:

“The law applicable to transfer of copyright isto be determined separately, on the
one hand, as to the contractual matters which is the cause of the transfer, and on the
other hand, as to the quasi-in-rem matters gover ning the control of the proprietary
aspect of the copyright.”

“With regard to determining the law applicable to the validity and effect of the
contract of transfer, which is the cause of the transfer of copyright, Article 7*° of Horei,
which isthe general choice of law rule on the law applicable to contract, isapplied.
Under Article 7, firstly, the applicable law shall be determined by the will of the parties
under Article 7, and implicit choice of law by the partiesin consideration of the
contents, parties, object and so on of the contract shall be honored. In this case, under
the contract of the transfer of copyright the inheritance entity established under the law
of Missouri, the Appellant, was to transfer the copyright effective within Japan to the
Japanese, the Appellee. Although thereis no explicit designation of governing law in
the contract, it is appropriate to suppose that the parties agreed on Japanese law as the
governing law of the contract.”

“Next, the law applicable to the quasi-in-rem matters governing the control of the
proprietary aspect of the copyright is to be considered.”

“ The contents and effect of copyright is determined in accordance with the law of
the country which protects the copyright (hereinafter cited as*“ protecting country” ).
Snce the copyright has an exclusive effect to exploit the work against third parties, the
quasi-in-rem matters with regard to the alteration of the control over the copyright shall
be the law of the protecting country, just as the acquisition and lost of the in rem right
of the property shall be governed by the law of the place where the property is
Situated.”

“In this case, the Japanese law as the protecting country’s law shall govern the
quasi-in-rem effect of the transfer of the copyright at issue. Under Japanese law, the
transfer in terms of quasi-in-rem effect occurs immediately by the conclusion of the
contract in person. Accordingly, asthe result of the conclusion of the contract between
the partiesin this case, the copyright is transferred from the Appellant to the Appellee.”

In thisway, the law applicableo the contract itself is applied to the contractual matter

of the transfer and the law applicable to thequasi -in-rem matters of the copyright, that is the
law of the protecting country, is applied to the proprietary aspect of the copyright.

18
19

Hanrei Jiho, N0.1797, p.111, at 127-128.

Article 7(1) The formation and effect of ajuristic act shall be governed by the law chosen by the
parties.

(2) Whereit id uncertain what law was chosen by the parties, the law of the place where the act
was done shal govern.
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3. What law governs issues going to the validity of the form of a transfer:

a. The(single) law of the contract?
b.  The substantive copyright/neighboring rights laws of the countries for which
the rights are granted?

With regard to the contractual aspect of transfer, in accordance with Article 8% of
Horei, the validity of the form is admitted if it satisfies the requirements either of the law
applicable to the contract itself (Iex causae) or of the law of the place where the contract is
made (lex loci actus).

With regard to the quasi-in-rem aspect of the transfer, the law of the country where
protecting is claimed, in other words, the law of the country which provides the protection to
the copyright, shall be applied to the validity of the form in this respect.

C. TheRoleof Mandatory Rules and Ordre Public

1. Do mandatory rules (lois de police) automatically apply local law to local
exploitations made under a foreign contract?

Yes. In accordance with Japanese private internationa law, as stated above, the
governing law isthe law of the country where the exploitations are done. Accordingly, not
only the mandatory rules but also other normal rules apply to the local exploitations
irrespective of the law governing the contractual relations.

Incidentally, it is admitted in general anong Japanese private international lawyers that
mandatory rules (lois de police) shall apply irrespective of the governing law determined by
the ordinary choice of law rules. Thereisjust one case on this matter. In the case where an
American pilot of airplane working in Japan was dismissed under the Californialaw which
governed the labor contract, Tokyo District Court judgment on 26 April 1965°* held as
follows:

“ The effect of dismissal shall be determined in accordance with the labor law of
Japan where the Plaintiff was working. To this extend the application of Article 7% of
Horei shall be excluded. Thisis because the labor law governing labor contractsis
different from ordinary private law governing contractual relationsin general. ... The
labor law is unique to an individual country and each country is regulating the freedom
of contract in the way it considers appropriate. Therefore, when the labor isin fact
being provided in Japan under the contract asin this case, the freedom of choice of
governing law as provided for in Article 7 of Horei shall be limited by the labor law
that hasterritorial effect asthe public order.”

2 Article 8 (1) The formalities of ajuristic act shall be governed by the law applicable to the effects of

that act.
(2) Notwithstanding the preceding paragraph, formalities that satisfy the requirements of the law
of the place where the act was done shall be effective, unlessthe act is designated to establish or
dispose of aright in remor aright requiring registration.

2t Roudo Minji Saibanreishu, Vol.16, No.2, p.308; Hanrei Jiho, No.408, p.14.

2 Article 7 of Horel determines the law applicable to contractsin general. See, supra note 4.
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In this case, Article 7 of the Labor Association Act was applied and the dismissal was
held null and void because such dismissal was deemed to be wrongful pressure against the
labor association activities.

2.  Describe the instances in which mandatory rules apply to transfers of rights by
audiovisual performers.

As stated above, there is no case on the application of mandatory rules to transfers of
rights by audiovisual performers.

In consideration of the above cited Japanese case, it would be considered that if the
audiovisual performers perform in Japan under the contract governed by aforeign law,
Japanese court would apply certain provisions of the Japanese labor law irrespective the
governing law of the contract.

3. Dolocal courts, having initially identified the applicability of the law of the
foreign contract, nonetheless apply local law on grounds of public policy/ordre public?

Article 33 of Horei provides for public order exception as follows:

“Article 33
Where a case shall be governed by aforeign law but application of it would be contrary
to public policy, the foreign law shall not apply.”

4.  Describe theinstances in which the ordre public exception applies to invalidate
transfers of rights by audiovisual performers

There has been no case on this matter in Japan.

Where the copyright/neighboring right of an audiovisual performer istransferred in
accordance with foreign law according to which even the contract made under undue
influence or in other inappropriate situation is valid and effective, the result of application of
such governing law would be denied in accordance with Article 33 of Horei, and the transfer
isdenied in Japan.

[End of document]



