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INTRODUCTION!

In introducing this large and complex subject, it is essential to acknowledge that an
important aspect of the administration of performeights, and a key difference from that of
authors’ rights, lies in the importance not only of copyright legislation but also additionally in
different kinds of national labor law which set the conditions by which performers can bargain
collectively on tke basis of their rights. In a number of countries there is an intimate connection
between performers’ intellectual property rights and a range of different collective management
solutions permissible under and reinforced by, the terms of national lalv@md practice.

Unlike authors who have a more isolated creative existence, performers are necessarily
collaborators and have always strived to develop collective solutions to improve their conditions
of work. Collective organization by performers withpnofessional bodies (which may have
different legal character depending on the jurisdiction but may be called trade unions, guilds or
associations) is therefore a very well established practice in many countries. Some of these
professional entities arever 100 years old and all of them were established precisely in order
that performers might pool their individual bargaining power to improve their working
conditions. For this system to work it is essential that producers too are prepared to work
collecively to establish and enforce industry standards. In almost every case, the absence of
statutorily created intellectual property rights for many decades, led performers to bargain in this
way.

Bargaining between the two sides may take place in relati@huge range of
conditionsin the earliest days performer’s organizations would have focused on minimum
payment for work in the theatre and other kinds of live performance. Other important concerns
include such elements as the length of the working @gayment for rehearsals etc. With the
evolution of the film and television industries, additional kinds of negotiating goals became
necessary and performers’ intellectual property rights in their performances, and the ability of the
producer to make sendary uses of those performances would evolve to become part of the
currency of bargaining in a number of countries.

This collective approach is obviously the individual performer’s best hope of achieving an
equitable outcome, since alone he is oftgulaeeable, and will normally have little or no
bargaining power. Only a very small minority of performers will have enough “star” power to
negotiate successfully alone. The way performers’ unions opdnatestablishing minimum
rates while allowing theimembers to pursue individual arrangemergsinlike that of other
labor organizations. However, the approach also gives an important advantage to producers who
work together, by facilitating and giving certainty to negotiatiemghout the baseline contibns
contained in collective bargaining agreements they would have to start every deal with a large
number of performers on an individual basis from scratch. The creative tension between the two
has resulted in some very successful systems of rights geament although it is worth noting
that almost every major advance from the point of view of performgrgarticular the institution
of secondary payment systems of residuals and royaltteage often only been achieved via the
use or threat of strike acin by performers.

Any views expressed in this Study are those of the author and not views of WIPO.
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However, as will be evident even from this brief study, performers’ rights are managed by a
combination of methods. As performers in a number of countries have acquired more rights
through copyright legislation (in almost every case miasis have more developed rights in their
audio performances), so have the different systems of organization become intertwined.
Performers and producers alike have come to accept and operate “hybrid” systems of rights
management that depend upon both catractual practices and statutorily created intellectual
property rights for their operation. This is particularly true in the field of audiovisual
performances. The nature and scale of the audiovisual industry varies from country to country so
that no sngle system is identical to any other. Views as to their effectiveness and fairness will
differ even at national level (and are not cited in this study). However it is to be hoped that
readers will appreciate the reasons for the differences in nafaelice between countries.

Finally, the contracts, agreements and even collective administration organizations that will
be referred to in the course of this study all came into being through performers’ collective
efforts. The manner in which theseere achieved, the legal basis for such activity in many and
varied national labor laws, and the detailed interaction of those laws with legislation relating to
intellectual property should not be ignored, but lie somewhat beyond the remit of this present
study. They will therefore be referred to only briefly or tangentially where the context so
demands it but not analyzed in depth.

. AUDIOVISUAL PERFORMERS’ CONTRACTS AND REMUNERATION
IN THE UNITED KINGDOM (UK)

Summary of the system

The British systenof performers’ protection is based on a broad range of exclusive rights
which are, for the most part, managed through a strong tradition of union collective bargaining
agreements that define minimum terms within performers’ individual contracts. Perfrmer
rights in the UK have never, with only one exception, been subject to any kind of presumption of
transferperformers give their consent to rights to use andge of their performances through
individual contracts that are based on the conditions seinaheir union collective bargaining
agreements, and this is perhaps the key element necessary to understand the working of the
system.

A. STATUTORY RIGHTS

(@) Coverage of the Rights of Performers under National Law: The Copyright, Designs
and Patets Act, 1988

British performers derive legal recognition and protection of their intellectual property
rights from the Copyright, Designs and Patents Act 1988, Part Il, which is titled Rights in
Performances.
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The UK law and subsequent Statutory Instents amending the original Acare in turn
based on a framework of international treaties and laws including the Rome Convéiftion,
WIPO Performances and Phonograms Tréand a number of European Community Directives
including perhaps most importaptihe European Directive on Rental and Lending and Certain
Related Rightsand most recently the European Directive on the Harmonization of Copyright
and Certain Related Rights in the Information Socfefjhe European Directives provide a
harmonized statard of protection applying in all Member States of the Community.

(b) Beneficiaries of Protection

Under UK law, no differentiation is made between performers in audio or audiovisual,
except in the area of communication to the public of recorded pwadoces (as indicated in
(d) below). There is no definition of what a performer is but a “performance” and a “recording”
of a performance are defined as follows:

— A performance is described as meaning a dramatic performance (including dance and
mime), amusical performance, a reading or recitation of a literary work or a performance of a
variety act or similar presentation.

— Arecording in relation to a performance is a film or sound recording made directly
from the live performance, made from a broasicof, or cable program including the live
performance or made directly or indirectly, from another recording of the performance.

Under the Copyright, Designs and Patents Act, protection is given to “qualifying
individuals” (i.e., performers), and to germances taking place in “qualifying countries”
(section 181 of the Act). A “qualifying individual” is a national, subject or resident of a
“qualifying country” (see section 206). Apart from the UK, a “qualifying country” is (a) all other
EC states an(b) any country designated by an Order (SI) made under section 208. The effect of
the reference in s.206 to the other EC states is that all of the performers’ rights granted in the UK
automatically extend to them.

Section 208 is drafted in terms of gigrireciprocal”’ protection to such foreign countries as
are designated by Order. The current Order under s.208 dates fronf 138@se Orders have to
be updated from time to time, e.g., as new countries join treaties.) The Order divides those
countriesinto two kinds, as set out in Parts 1 and 2 respectively of the Schedule to the Order.

The Part | countries are all Rome Convention members and they receive all of the rights
accorded to performers by the Act. The reciprocity is therefore broadly ietegbas, for

2

The Duration of Copyrights and Rights in PerformanRegulations (1995) and Copyright and
Related Rights Regulations (1996).

International Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations (tReme Convention) (1961).

WPPT (1996).

Directive No. 92/10@EC (1992).

Directive No. 2001/29/EC (2001).

Statutory Instrument (1999), No. 1752.

N o o b
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example, this would accord rental rights to Rome Convention countries even though Rome itself
does not require these and they may not be provided in other countries.

The Part 2 countries are TRIPS members which do not belong to either RaheBC.
Here, the protection given is reciprocal, and limited to only the rights set out in paragraph 3 of the
Order, which equate to those that TRIPS Article 14 requites the rights in respect of fixation,
reproduction, and broadcasting and commation to the public of live performances.

Protection is also extended on the same basis to performances given in foreign countries
(which can be relevant in cases where the performer is not a national of the country concerned).

Reciprocity of term (durgon of protection) is applied in the UK (except to Economic
European Area (EEA) countries). Section 191 of the Act was amended to this effect by SI 1995
No. 3297, as this was required by the EC duration Directive (93/98). This means that the term
givenin the UK to nor-EEA performers is limited to that in their own country.

(c) The Requirement to Obtain a Performer’s Consent

The operation of the British system, and one that has an important bearing on the way that
performers organize the managemeinheir rights, is crucially hinged upon the requirement to
obtain the performer’s consent to the exploitation of his performances. In the UK, performers’
rights in recorded performances are property rights which, following the ABghmn legal
tradition may be freely assigned and are binding on every successor in title. (This may differ
somewhat from the European civil law traditionarbit d’auteur). The need to obtain the
consent of the intellectual property owner (in this case, the performeshsdered the lynchpin
of the British rights system.

In practice, and in the absence of any provisions to that effect, this means that there is no
presumption of transfer, or full or partial compulsory license with respect to the performers’
rights that &ist (with the limited exception of the Right of Rental which will be explained
separately).

(d) The Scope of the Rights

The exclusive rights conferred upon performers within the Act and subsequent secondary
regulations, are stated as being indep@nadéany copyright in, or moral rights relating to, the
work being performed or recorded. The rights apply to the whole, or any substantial part of a
performance and the rights themselves are structured as follows:

—  The consent of the performer is recpd in order (a) tanake a recording of the whole
or any substantial part of a qualifying performance directly from the live performance, or (b)
to broadcast live, or to include live in a cable program service, the whole or any substantial part
of a qualfying performance, or (c) tmake a recording of the whole or any substantial part of a
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gualifying performance directly from a broadcast of, or cable program including, the live
performance (other than for personal or domestic Bise);

—  The performer hase right to authorize or prohibit the making of a copy (either
directly or indirectly) of a recording of a performance, other than for private and domestic use
(the “reproduction right”)?

—  The performer has the right to authorize or prohibit the isSu®pies to the public
(the distribution right)*°

—  The performer has the right to authorize or prohibit the lending of copies to the public
(lending is defined as making a copy of a recording available for use, on terms that it will or may
be returned, therwise than for direct or indirect economic or commercial advantage, through an
establishment which is accessible to the public i.e., a librdry);

In addition two rights are formulated differently:

—  Performers have a right to equitable remuneratiorefgloitation of a sound
recording, where a commercially published sound recording of the whole or any substantial part
of a qualifying performance is either played in public, or is included in a broadcast or cable
program service, in which case the pemer is entitled to equitable remuneration from the
owner of the copyright in the sound recording. That right to equitable remuneration may not be
assigned by the performer except to a collecting society for the purpose of enabling it to enforce
the righton his behalf? (However, no rights are granted in relation to the showing in public,
broadcasting or other communication to the public of audiovisual recordings made with the
consent of the performer.)

And importantly for the purposes of this study whideals with rights of performers in
audiovisual productions, only one limited presumption of transfer was introduced, and this, for
one right only-the exclusive right of rental in the case where a film production agreement has
been concludeeh formulation which derives directly from the European Directive on Rental and
Lending and indeed wagquiredby that Directive’® (Otherwise there are no presumptions of
transfer of performers’ rights in UK law, and none are contemplated.)

—  The performer has theght to authorize or prohibit the rental of copies of the
performance (whether in the form of sound recordings or films) to the public. However, in the
case of films, where a film production agreement has been concluded, there is a presumption of
transer of the exclusive right to the producer of the film. It should however be noted that the
presumption of transfer is rebuttable by the performer (i.e., the performer may make an
agreement to the contrary). Furthermore, even if a performer has traddfesnental right
concerning a sound recording or a film to the producer of the sound recording or film, he retains

8 The Copyright, Designs and Patent Act (1988), S 182.
° C.D.P.A.S. 182 A.

1 C.D.P.A.S.182B.

1 C.D.P.A S.182C.

2 C.D.P.A.S182D.

3 Directive No. 92/100/EEC (192).
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the right to equitable remuneration for the rental and cannot assign that right to remuneration
except to a collecting society for the poge of enabling it to enforce the right on his behalf. A
performer may apply to the Copyright Tribunal to determine the amount payable but the
“remuneration shall not be considered inequitable merely because it was paid by way of a single
payment or at th time of the transfer of the rental right"”

(e) Duration of Performers’ Rights

The duration of rights in performances is as set out in the Duration of Copyright and Rights
in Performances Regulations 1995 which amended Section 191 of the CopyrgidnB and
Patents Act 1988 to provide that:

“The rights conferred expire at the end of the period of 50 years from the end of the
calendar year in which the performance takes place or, if during that period a recording of the
performance is released, §8ars from the end of the calendar year in which it is released.”

() Exceptions and Limitations

Similar exceptions and limitations to the exclusive rights held by copyright holders in the
Copyright, Designs and Patents Act also exist for perform&hese will not be dealt with in any
detail here but include such aspects as;

—  Fair dealing with regard to a performance or a recording for the purposes of criticism,
review or news reporting;

— Incidental inclusion of a performance or recording in arsbrecording, film,
broadcast or cable program;

—  Copying of a recording of a performance in the course of education;

—  Playing or showing of a sound recording, film, broadcast or cable program for
educational purposes;

— Recording for archival purposes;

—  Lending of copies of a recording of a performance by an educational establishment;

(@) New Rights

Finally, the 2001 European Directive on Harmonization of Copyright and Certain Related
Rights in the Information Socielyis due to be transposed intsifish law by Statutory
Instrument in 2003, bringing further changes to performers’ rights, in particular introducing the
exclusive right of making available, allowing performers (in audio and audiovisual) the right to
authorize or prohibit the making avalle of recordings to the public, by wire or wireless means,
in such a way that members of the public may access them from a place and time individually
chosen by them.

4 C.D.P.A.S191FL91H.
> Directive No. 2001/29/EC due to be transposed into British law in 2003.
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B. MANAGEMENT OF THE RIGHTS OF PERFORMER3N CONTRACTS AND
COLLECTIVE BARGAINING AGREEMENTS

(@) The Legal Status of Performers’ Collective Bargaining

Under the UK system whereby performers’ rights are transferable “property rights,” labor
law plays an important part in the management of those rights via contract and collective
barganing agreement. In the UK, performers will mainly be treated as—setiployed” for the
purposes of taxation. This means that they are in effect independent contractors who are free to
negotiate individual contracts with producers and, in those conjraeise dispositions for their
various rights. Since the Copyright, Designs and Patents Act determines that the individual
performer’s consent is required for a range of uses, it is incumbent upon the producer to negotiate
the performers’ consents to makeuse of his rights to the extent, and under the conditions
necessary, to exploit the performance.

(b) How British Performers and Producers Work Together to Manage Rights Through
Collective Bargaining

Key to the operation of the UK system which combinedividual performers’ rights with
union bargaining agreements is the right under British labor law for a performer to be a member
of a trade union which can then negotiate collectively with producers on behalf of all those
performers for whom it has a mdate. Put simply, by agreeing to join the union, the individual
performer gives that union the authority to establish a set of terms and conditions with producers
covering a range of minimum termmcluding the way in which the performers’ rights are ® b
dealt with. In the UK there is no obligation upon any individual to become a member of any
union (this is sometimes referred to as the “closed shop”) and no possibility for a union to require
any individual to join it. However the union depends up@mitembers to be disciplined about
not accepting “non union” work that would undercut collective agreements.

The terms and conditions negotiated by the union are contained within mutually agreed
collective bargaining agreements containing minimum ternengdloyment. These are binding
upon all members of the union. The performer must still make an individual contract of
employment with the producer, the contents of which in turn are based on the terms of the
collective bargaining agreement. All agreensargquire the use of a standard contract (or “form
of engagement” as it is sometimes described). The agreement prohibits any alteration to that
standard contract except by agreement with the union (sometimes special stipulations may be
made due to excenal requirements of a situatietine form of engagement cannot however
derogate from the terms of the standard contract.

It should be noted that no rights are transferred by the performer through any kind of
mandate to the union but only the authoribyrtegotiate and bargaithis is a critical difference
between the way that performers’ unions and collecting societies operate. Although the
performer’s contract will have its basis in the collective bargaining agreement, it is entirely
possible for the erformer to make a contract with the producer containing more favorable terms
(for example, higher levels of remuneration) than those within the agreement since those
agreements only establish a minimum standard. However in the collective agreemenigyf Eq
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the trade union of actors, the transfer of rights, including any future new rights and uses is
crucially tied to the existence of a collective agreement and a standard individual ceuniciet
these agreements future uses cannot be assigned.

The stength of the system from the point of view of the union depends on the discipline
and loyalty of its members and their collective desire to support that organization. A key rule of
any performers’ union is that its members must not accept an engagenesd han the union’s
minimum rates.

The producers in turn derive security from the collective agreement since it simplifies their
negotiation process and guarantees them the consents and rights they are obliged to obtain in
order to exploit their prduct.

(c) The Parties Involved in Collective Bargaining
The Producers’ Associations

The organization of producers, as much as that of the performers is, of course an essential
prerequisite for the management of performers’ rights through collectigalveng. Without the
good faith participation of the producer bodies in the process of performer rights management the
performers have a diminished ability to require their members to make standard contracts. The
way the process of employer organizatemerges will inevitably reflect the national situation
with its own peculiarities. In the UK the employers’ associations that exist have come about as
the industry- in particular Britain’s very significant television industryhave developed. For
this reason, as an example, there are three entirely separate, though similar television agreements,
covering firstly the BBC, secondly the Independent Television Companies (the UK’s commercial
television network) and thirdly, an increasingly large and aagineip of Independent producers,
producing for a large number of channels known as PAG& Producers’ Alliance for Cinema
and Television. PACT is also the bargaining party for feature film production.

The British Performers’ trade unions

There ar@wo, very wellestablished performers’ unions in the UBritish Actors’ Equity
Association (“Equity”) and the British Musicians’ Union. Between them they represent the vast
majority of professional performers working in the UK

Equity

Equity'® was formel in 1930 by actors working on the London stage and over the decades
has grown to include actors, singers, dancers, variety and circus artists, stunt performers and
walk—on and supporting artists (also known as “extras”) as well as a number gferorme
categories including choreographers, stage managers, theatre directors and designer and stunt and

6 Information about Equity may be found etvww.equity.org.uk>.
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theatre fight directors. The membership of the union is 35,000 and is open to anyone working
professionally within any of its various categories includingforeign performers working in the
UK. Equity describes its function as being to negotiate minimum terms and conditions of
employment throughout the entire world of entertainment and to ensure these take account of
social and economic changes. The unitiives to negotiate agreements to embrace the new and
emerging technologies which affect performers, and covers satellite, digital television, and new
media in addition to live performance.

The Musicians’ Union

The Musicians’ Uniof’ was established in893 and membership is open to anyone who is
following the profession of music in any of its branchesether performing, teaching or writing
music. The union negotiates fees with all the major employers of musicians in the UK, including
broadcasting compmees, film and video companies and the recording industry as well as setting
minimum rates for live performance. The Musicians’ Union has over 30,000 members.

(d) The Role of Agents in Negotiating Individual Contracts

In the UK the majority of profesional performers in audiovisual, and in particular actors
(less often musicians) will choose to use the services of an Agent for negotiating their individual
contracts. The role of the agent can therefore be an important one, translating the terens of th
collective agreement into an individual contract including its minimum terms and provisions. In
Britain many performers’ agents are themselves organized within a professional greiping
Personal Managers’ Associatiemhich works closely with Equity inleveloping and enforcing
the terms of the collective agreement.

(e) Beneficiaries of the Collective Agreements

Legally it is not necessary to be a member of the union to enjoy the benefits of working
under a collective agreement. However the vaafamty if not all professional performers are
indeed union members. Extra or “background” performers are covered in most of the film and
television agreements, or have their own agreements negotiated by the unions. They are not
however eligible for paymnts for secondary uses. Foreign performers are not restricted from
working under the unions’ agreements as long as they have the appropriate work permits and
authorizations. In many cases they become members of Equity through special Visiting Artists’
membership in which case they are given precisely the same help, advice and insurance as full
members.

7 Information about the Musicians’ Union, UK may be found atww.musiciansunion.org.uk>.
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() Payments for Various Uses and the Interaction Between Collective Agreements,
Individual Contracts and Performers’ Statutory Rights

The UK systenworks in a highly pragmatic way, linking the exclusive rights given to
performers by law, to a collectively bargained set of minimum terms and conditions, including
dispositions for those rights. The exclusive rights in the CDPA provide the basis forpers’
contracts in audiovisual works as issued by film and television producers.

When looking at any union agreement it is necessary to acknowledge that it is, by
definition, a product of a bargaining history between parties and not a “static” document
Agreements are subject to quite frequent revision and adjustment and are lengthy and often
complex documents which, unlike statutes, may be changed to take account of industrial,
technological and other changes. For the illustrative purpose of thsmsgtic study and the
sake of brevity, highly simplified versions of a number of collective agreements are described,
including only the basic framework and performer information (there may be a number of
categories of performer covered in different wagsyl omitting information not relevant to this
study.

In areas where no agreement exists with a producers’ organizatiamich no bargaining
counterpart may yet have formed, or be in a position to negotiate or in fact the industry in
guestion may notegt be very developedhe union may recommend rates and conditions to its
members and their agents, and these are included in this section where relevant. Alternatively the
union may choose to make calsg case single production deals with producers whespnt
themselves or to whom members draw the union’s attention.

(g) Examples of Collective Agreements in Audiovisual Production

There are a whole range of collective agreements covering audiovisual production in the
UK with varying structures and compsation systems. Some specific examples are quoted here
for the purposes of illustration rather than a comprehensive analysis of every agreement.

Agreements and standard terms (i.e., recommended rates) exist in the following areas. The
absence of an agement with a body of producers does not preclude the union from making
agreements on a cabg case basis using standard terms and guidelines and indeed this happens
frequently.
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COLLECTIVE AGREEMENTS/GUIDELINES EQUITY | M.U.
Cinema films X X
Low budgetfilm provisions X X
Television (BBC/ITV/PACT) X X
Commercials S.T. X
Production for the Internet X
Corporate/nofbroadcast video S.T. X
Music Video X

(h) Consent and Copyright Clauses

Some of the UK collective agreements contain standard ct;skuses which go on to
form part of the standard individual contracts signed by performers. These clauses acknowledge
the need for the performer to give individual consent to the producer for the use of his rights and
make a further link between themsent being given and the terms of an agreement with the
union concerned.

Two examples follow:

Equity/ITV agreemenrntCopyright consent clause

The Agreement requires that the artist consents to the use of his rights as follows:

“l agree to and give eary consent necessary under the Copyright, Designs and Patents
Act 1988 or any amendment to or replacement thereof for the use worldwide of my
performance but only as provided for in the Main Agreement and in any other agreement
current at the time of sualse between the Companies and Equity in relation to any means
of distribution now known or hereafter developed.”

This clause clearly restricts the use of the performers’ rights to a situation in which there is
an agreement between Equity and an ITV camy It also means that in practice this means that
if new rights or uses come into being, the producer must refer back to the union in order to
negotiate the necessary new consents.

The PACT/Equity Television Production Agreemembpyright consent aluse

The standard consent clause in this agreement reads:

“The Artist grants all consents under the Copyright Designs and Patents Act 1988 or
any statutory modification or renactment thereof for the time being in force which the
Producer may requiref the making and use of the production subject to the restrictions on
use of the production contained in the Agreements.
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Uses of the production shall be paid for in accordance with the fee arrangements as set
out in the Agreements.”

(i) Payment Structres and Systems in Audiovisual Collective Bargaining Agreements

Cinema Feature Films: Agreement between Equity and PACT

Equity only recently completed negotiations on an agreement for performers working in
cinema feature films with PACHthe ProducersAlliance for Cinema and Television (which
represents over 1000 independent producers). Final wording is still undergoing a process of
drafting so only the framework terms and conditions are currently available.

The Agreement includes a modified sépoovisions for low-budget films whicthave a
budget of less than £3 million, and “very low budget” films which have budgets of £1 million.
These terms give producers different payment options and recognise the very different conditions
inherent in prodaing low budget features from larger studio productions. As part of this
agreement Equity has agreed to distribute secondary payments to the actors concerned under the
terms of the agreement.

The use fees are calculated on the basis of a basic dagiywiich is a minimum
paymemtand are calculated as percentages of that rate. Other payments and fees which form part
of the collective agreement may or may not be included in this calculation.

In addition to payments, the agreement specifies a very waidge of other terms and
conditions such as the length of the working day, overtime pay, fees for additional days worked
etc, which will only be referred to if relevant.

The following table lists payment structures and use fees for actors in cinensaufider
the terms of this agreement

RATE BASIC £
Daily Rate £95
Weekly Rate £380
Minimum Variation Rate £1,040

Where the performer’s salary exceeds this amount per week, a contract which
varies certain standard terms and conditions of the Agreementriagssiole

Use fees

In addition to the daily fee, the producer must pay for a range of uses in crder
to be able to exploit the artist’'s performance. There are several different
options by which the producer can do thaptions which afford flexibity to

the producer in terms of how the respective rights are paid for. The fact that
the producer must pay for the performer’s consent to use the rights does not
vary-only the payment mechanism
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Payments for secondary uses

In addition to the basic payents for the work, the producers must then pay
the performer a percentage of the profit from the film according to a formula
currently being worked out, but similar in concept to the Screen Actors Guild
agreement in the USA. In essence the formula waliedmine that receipts

from the film from such aspects as sales to television and sales of video and
DVD are to be shared among the performers according to a points systern,
thereby ensuring that performers share both the-gsk the success the

film being made.

In respect of the Equity/PACT Cinema Films Agreement different options
will be available. For larger budget films, performers will receive a residual
paymenti.e., a subsequent and ongoing payment as the film proceeds
through, and profits throdgvarious markets-which is based on a percentage
of the performer’s original salary. Performers will then receive payments
based on the extent of their participation in the film. This is an important new
feature of the agreement and discussions are oggas to the precise nature

of the formula to be usedhow income and recoupment of investment from
the film are to be defined, etc.

Payments for secondary uses for low and very low budget films

Equity’s agreement recognizes the fact that producelmoand very low
budget films may not have the logistical ability to pay performers on an
ongoing basis once the film is released and therefore they camupchase

the rights they need to be able to guarantee finance for the filfrang.

The performethen receives additional payments that are percentages of the
basic salary (up to a maximum of 280%). These percentages recognize the
difference in value of various uses and markets around the world and are
included here in illustration of those values.

The pre-purchase percentages up to the 280% maximum are as follows, and
reflect the differing values placed upon the markets:

For Theatrical use (i.e., playing in cinemas)

USA/Canada 37.5%

Rest of World (including the UK) 37.5%

UK Television Rigld (excluding Theatric & Videogram)

UK Network Terrestrial television 20% UK Secondary television 5%
USA Rightgexcluding Theatric & Videogram) U.S. Major Network 25%
U.S. Other than a Major Network 10% U.S. Pay television 20%

Rest of the World Telesion Rightancluding pay, cable and satellite
(excluding world theatric, world videogram and all UK and USA rights)
Rest of World 10%

Videogramo0%
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Television Production and Broadcasting Agreements:

The performers’ unions have each negotiateddalseparate television production
agreements over many years and these have secured an enormous amount of employment for
audiovisual performers because of the size and output of the British television industry. The
reason that there are three agreemenisrgely historicatone is held with the BBC, the UK'’s
important public service broadcaster, another with ITV (Independent Television) which is both
commercial and quite heavily regionalized. The final and newest agreement is with PACT
(Producers’ Alliance for Cinema and Television) and was an important step forward in the 1980’s
when independent production (including that which is commissioned for the BBC and other
public service channels like Channel 4) grew enormously. The PACT agreement is aléryused
non-UK production companies and broadcasters.

Under the television agreements, British performers receive their fees and secondary
payments (residuals and royalties) from the broadcasters/producers and not through the union.
Each of the agreemendiffers slightly in structure and terms and the Equity/BBC agreement and
Musicians’ Union/PACT agreements are summarized here for the purposes of illustration.

Television production and broadcasting: Agreement between Equity and the BBC

The BBC agrement deals with artists by category under separate sections, for example,
variety acts, solo light entertainment singers, chorus singers, stunt performers, etc. For the
purpose of this study only one category is discussed, that of “artists exercismgtdrakills’

(i.e., actors). The BBC endeavours to ensure that only professional performers are cast in their
productions.

The weekly fee that is negotiated for each artist for each engagement takes into account factors
such as:

—  The nature and weight @he artist’s contribution

- The number of programs to be recorded

—  The length of the engagement

- The artist’s status and earning power in television and elsewhere
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The following table lists payment structures and use fees for actors in television under the
terms of this agreement:

FEE BASIS RATE

Minimum totalengagement fee £462
The engagement fee entitles the BBC to transmit or permit the transmiss on of
the artist’'s performance in the relevant program, whether live or recordec,
once only in both analogue dmligital forms on all platforms (terrestrial,

satellite and cable) on the relevant BBC channel, either simultaneously or at
different times in different BBC regions.

Thereafter there is a sliding scale of fees depending on the duration of th2£462—-£1201
progam and number of weeks.

For series, a different scale of minimum fees applies, depending on the length
of the program and the duration of the engagement.

A range of fees for other activities and eventualities, including overtime,
locationfees for additional work days, including voioeer, dubbing, post
synchronization, trailers etc) may also be added.

SECONDARY USE PAYMENTS

The Residual Basic Fee is the basis from which the repeat fee is calculatzad. It
is not less than 80% and not more than 100% of the total engagement fei2
(with some items excluded).

The Repeat Fee is then 80% of the agreed Residual Basic Fee for each
transmission. This gives the BBC the right to give two repeat transmissicns
of each artist’'s performance in itsqggrams within a period of three years

from the date of the original transmission. Special arrangements exist fo out
of-time repeats and a range of other circumstances.

THEATRIC RIGHTS

In return for a payment of 50% of the Residual Basic Fee paygine €irst
release against a 20% royalty of the BBC’s gross income received from
theatric distribution, a production may be shown theatrically a) outside thi
UK (including the U.S.) and within the UK (with some restrictions.)
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OVERSEAS SALES AND DISTREBON AND SALES TO THE U.K. SECONDARY
MARKET

The BBC deals with its sales and distribution through a separate company called BBC
Worldwide. An agreement (known as the Mtlliedia Royalty Agreement) exists betweer
Equity and the BBC for their productiothe terms of which cover:

“...exploitation in all media which shall be defined as covering any means of distribution
now known or hereafter developed including but not limited to cable television, satellite
broadcasting and terrestrial broadcasting wheth#re UK or overseas, but in respect of the
following forms of exploitation existing agreement shall continue to apply while in force
unless otherwise agreed; videograms, simultaneous retransmission in Europe.”

Equity performers, other than watkns aml supporting artists share a royalty of 17% of the
BBC'’s gross income accruing from the sale of the program, shared among the artists in
proportion to their aggregate fees for the program concerned. The distribution of royalty
payments and all other feesundertaken by the BBC.

In the case of certain eproductions exploitation rights may be purchased at the point of
original contracting according to a scale of percentages. Internet rights are not included in
these arrangements.

OTHER RIGHTS PAYMERS

The agreement does not prevent the artist from laying claim to equitable remuneration or
other forms of income to which he is legally entitled from domestic or foreign collecting
societies. Such income might include cable retransmission, blanketajes ketc. Equally the
artist is not entitled to any similar remuneration or income to which the BBC might receive
whether as a producer and/or broadcaster.

Television production and broadcasting: Agreement between the Musicians’ Union and PACT

It is important not to forget that many of the performers who contribute their performances
to different audiovisual productions are musicians. The following agreement illustrates the kinds
of minimum terms negotiated by the British musicians for when thembers work in film,
television programs and series.

Actual rates for different session fees which are very detailed in nature, have not been
included.
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FEE BASIS

Basic fee
This entitles the producer to incorporate the Musician’s performance intditihefitelevision prograrn
to which the engagement to use, or license others to use, the film or program in: the following ways:
*  Worldwide nonTheatrical and:
*  Where the basic recording fee has been paid, one of the following:
*  One network terrestrial transssion within the U.K(i.e., BBC, IV, Channel 4, Chan&g!
* UK, all other television
*  Worldwide theatrical exhibition
*  Worldwide television excluding the U.K.
*  Worldwide videogram

Secondary Uses: Repeat Fees, Further use fees and Royalty
The producer magcquire additional rights to use the performance according to different structures:

Repeat fees

Where the primary use is for UK television, fees are due to the musician for repeats on different
combinations of UK television channel, at peak tirtbgsefees are paid as a percentage of aggregiite
session fees.

There is a special provision for educational programming whereby the producer is entitled to nor)
theatric rights throughout the world and two UK Network television transmissions in consideration o

the musician’s session fee.

Producers may also purchase rights for worldwide theatrical exhibition, worldwide television and
videogramit has been agreed by the parties that the payment for video uses encompasses their present
assessment of equitable neneration in respect of the Rental and Lending Right.

Royalty payments

As an alternative to the fixed payments, the producer may use or permit the use of a recording o7 the
musician’s performance in the production in all or any media on payment of aypgalthe basis of

4% of gross receipts from program sales divided between the musicians in proportion to their original
session fees. Higher royalty percentages are due if the program is predominantly or exclusively based
on music or musicians ratherah actors. Royalty payments are paid by the producer.

Combined use fee

As an alternative to these structures the producer may opt at the time of engagement to pay the
musician a combined use fee, in consideration of which the producer shall be entitiedrporate the
musician’s performance into the film or program and shall acquire the rights to use or to license others
to use, the film or program in all media, throughout the world in perpetuity, and to release the music on
commercial audio recordings
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Commercials: Standard terms recommended by Equity for actors working in commercials

An agreement between Equity and the British advertisers and advertising producers’
organizations is currently in abeyance, however performers continue to workthederms of
the previous agreement.

Fees and use payments

A standard form of engagement is used which provides fmsac studio feeThe form
specifies the number of days for which the performer will be required.

After the first transmission of tfncommercial the Advertiser pays the performer a single
transmission fee, equivalent to 100% of the basic studio fee. Payment of this fee grants the
Advertiser the right to unrestricted access to and showing of the commercial on any or all
television chanels irrespective of signal delivery systein.(terrestrial, satellite, cable or any
other means.)

Use fees for subsequent uses of the commercial are calculated by reference to the number of
UK individuals reported to have viewed the commercial traission. This data is taken from an
official audience measurement service. This figure is accumulated to arrive at a total number of
viewing occasions and expressed as a percentage known as a TVR (Television Rating). The use
fees are then calculated byrfoula according to a sliding scale, depending on the size of the
audience for that commercial.

Payments for overseas use of the commercial must be negotiated with the performer
concerned and must be paid for at not less than the UK rates. Payments for use in Canada and the
USA must be paid for according to not less than the locally prevailing rate.

Internetonly production: Standard terms recommended by Equity for actors working in Internet
only production

Equity and the Personal Managers’ Associatiawe issued guidelines to performers
working on projects specifically for the Interreis yet, a very new area of production. The
recommendations use a tidimited formula and include artist’s fees, which allow producers to
show the work on the Intern&r up to six months on one UK website, as follows:

Daily Rate: £100 for working days of up to ten hours (including 1 hour meal break).
Weekly Rate: £500 for five working days.

If the producer wishes to extend the six months, or show the work on thaneone
website there are additional fees. There are also other payments for other uses.

In the present climate few of the Internet productions that have been made (whether by
broadcasters or independent producers) have any income stream attactiege Icircumstances
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the unions will tend to seek an additional fee and a restriction on the time the material is
available.

() Miscellaneous other Rightsilow Are They Treated?
Cable Retransmission

There is currently no right for cable retransmissfonaudiovisual performers in the UK.
The provisions of the European Directive on Cable and Satéltigenoved obstacles for cross
border transmission of cable services. Article 8 of that Directive provides that applicable
copyright and related rightsust be observed when programs are retransmitted from one EU
state to another. However, in the field of cable transmission, UK law only grants performers
rights in respect of commercially published sound recordings.

UK performers have developed a parsalution to this situation through a labour
agreement between the BBC and the two performers’ trade unions. Since 1984 the BBC has paid
the unions a percentage of the money received for simultaneous cable retransmission into Eire,
Belgium and the Netherlinds. This is a voluntary agreement and therefore not binding on other
broadcasters. BBC Worldwide also passes on part of the income it derives from Sky Television
for the directto-home delivery of BBC1 and 2 to Sky TV subscribers in Ireland.

Moral Rights

UK legislation contains no moral rights provision for performers. In the absence of, though
not as a substitute for, these rights, the performers’ trade unions have built in certain minimum
protections through collective bargaining agreements wtdte to elements of moral rights
legislation. Of these, one of the most important is the right to a credit and performers’
agreements do include such elements as follows;

The right to a credit as in the BBC/Equity agreement which states: “The &Bf@inues to
recognize the importance of credits for all Main Artists and will adhere to its existing practice etc
provide credits to Main Artists in normal circumstances.”

Rental Remuneration
The introduction of the rental right for performers initgsh law as a result of Directive

92/100/EEC in 1992 has so far not led to a change in practice with respect to revenue from the
rental of videos and DVDs.

8 Council Directive 93/83/EEC (1993).
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Private copying remuneration

There is no legislation in the UK providing remuneration fowpte copying, and none is
envisaged. However, while the recording of a performance for private or domestic use is
currently a permitted act, not requiring the consent of performers, it is proposed to remove this
exception and replace it by two much moirited exceptions, relating only to the home
recording of broadcasts for “timghifting” purposes and the taking of still photographs of
audiovisual broadcasts for private purposes. European Directive 2001/29/EC on Copyright and
Related Rights in the Infonation Society contains a recital which states that “Digital private
copying is likely to be more widespread and have a greater economic impact than analogue.”
However it is up to the governments of member states to decide if and how to implement private
copying exceptions within general limits set by the Directive in this area.

C. THE COLLECTIVE EXERASE AND MANAGEMENT OF AUDIOVISUAL
PERFORMERS’ RIGHTSN THE UK

It has to be reiterated that the information in this section applies only to collective
administration of performers’ rights in thestudiovisualperformances. Other rights in audio
performances are managed by other societies (in the UK two collecting societies called the
Performing Artists’ Media Association (PAMRA) and the Association oftgth Recording
Artists (AURA UK) manage the rights of performers in their audio recorded performances).

(@) Which Rights does BECS Represent?

Under UK legislation no rights of remuneration exist that would require collective
administration by a collémg society. However in 1998 Equity took the step of establishing a
collecting society called BEC(British Equity Collecting Society) in order to manage sums
paid to the union for the “collective” use of performances (deriving in some cases from labor
agreements) and to represent the rights of its members towards collecting societies in other
countries. This new mechanism is an interesting bridge between collective administration via
collective agreement, and the management of rights by a collectonetiss.

BECS obtains a direct mandate from its members, appointing the society as their exclusive
agent to collect performers remuneration on the terms set out in the Memorandum and Articles of
Associate of the Society.

The Memorandum and Articles deé performers’ remuneration as any income or
remuneration arising or payable to Performers:

(i) Inrespect of the rental of a sound recording or a film either by way of (a) the
exercise of the rental right or (b) the right to equitable remuneratiothéorental in the United
Kingdom under:

1% For information see
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— S191 and 182C of the 1988 Act or
— S191G of the 1988 Act or

(i) In other countries pursuant to:

any legislation in respect of the rental right and/or such equitable remuneration
and/or their implementatioof Articles 2 and 4 of the Rental Directive or

(i) From any blank tape levy or other levies on private copying media or devices or
(iv) Inrespect of the cable retransmission of programs incorporating performances or

(v) Which is of a similar ciective character which the Board of Management
resolve should fall to be collected by the society.

Unlike a number of societies BECS does not at the present time take an assignment of
rights from its members allowing performers to retain the individuwadollective right to bargain
for the transfer of certain rights, additionally performers can withdraw their mandate by giving
three months notice of their intention to do so.

In addition, BECS makes agreements with other societies. There are tvedyyzes of
agreements BECS reaches with other societies:

—  Where societies do not have the ability to identify performances individually BECS
will reach an agreement with a society for the entirety of the British repertoire and then distribute
the revene collected to all performers involved whether members or not, without penalizing
non{imembers or non British performers who appear in British fixations. Societies are expected
to make every effort to identify and pay those performers who are not memitbies society but
for whom a society holds revenue.

—  Where performers can identify performers individually BECS collects revenue that is
due to its mandated members.

BECS also facilitates in the identification of performers by exchanging data.

II.  AUDIOVISUAL PERFORMERS’ CONTRACTS AND REMUNERATION IN THE
UNITED STATES OF AMERICA (USA)

Summary of the system

The US system of performers’ protection is based on a strong tradition of collective
bargaining between producers and performers ratherdhaudiovisual performers’ statutorily
created rights. Over many decades as the audiovisual industry has developed, American
performers have negotiated minimum terms for the use andeef their performances which
have become enshrined in extensivdexdive bargaining agreements. The minimum terms in
those agreements form the basis for performers’ individual contracts with producers.
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A. STATUTORY RIGHTS

(&) Coverage of the Rights of Performers under the US Copyright Act

Copyright in the United Stas is enshrined in chapters 1 through 8 and 10 through 12 of
title 17 of theUnited States CodeThe framework is contained in The Copyright Act of 1976
and subsequent amendments. Transitional and supplementary provisions are also contained in
the Digital Millennium Copyright Act (DMCA) of December 1998.

The Act does not confer rights upon performers in audiovisual works and therefore only the
section of the Act cited below is relevant in this respect.

In the US tradition, intellectual property rightsstinitially in the author or authors of the
work. The authors of a joint work are @wners of copyright in the wor® In the case of
works-madefor-hire the employer or other person for whom the work was prepared is considered
the author, and, unleslse parties have expressly agreed otherwise in a written instrument signed
by them, owns all of the rights comprised in the copyright.

Audiovisual productions are among those classified as warkdefor-hire in the Act’s
definitions as follows;

“A “wo rk made for hire” is
(i) awork prepared by an employee within the scope of his or her employment; or

(i) awork specially ordered or commissioned for use as a contribution to a
collective work,as a part of a motion picture or other audiovisuabrkas a translation, as a
supplementary work, as a compilation, as an instructional text, as a test, as answer material for a
test, or as an atlas, if the parties expressly agree in a written instrument signed by them that the
work shall be consideredwaork made for hire. For the purpose of the foregoing sentence, a
“supplementary work” is a work prepared for publication as a secondary adjunct to a work by
another author for the purpose of introducing, concluding, illustrating, explaining, revising,
commenting upon, or assisting in the use of the other work, such as forewords, afterwords,
pictorial illustrations, maps, charts, tables, editorial notes, musical arrangements, answer material
for tests, bibliographies, appendixes, and indexes, and andatistnal text” is a literary,
pictorial, or graphic work prepared for publication and with the purpose of use in systematic
instructional activities” (emphasis added).

Under (i) above, the creator must be a regular employee as determined by standaids of |
and tax laws at the time the work was created, and merely attempting to superimpose upon an
independent contractor the category of employee for the purposes of this doctrine runs the risk of
invalidating the transfer of rights. Furthermore, the workst have been created “within the
scope” of the employment, meaning that it was part of the job duties of the creator to create the
work. Merely because an actual employee creates a work that is then acquired by the employer is
not sufficient.

2 Section 201 (a).
2L Section 201 (b).
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Under (i), a person who is not an employee but an independent contractor can still fall
within the work made for hire concept but only within the express examples above and then only
if the parties have executed a written agreement declaring a work for hirecoptior to the
creation of the work?

B. THE COLLECTIVE BARGAINING SYSTEM

(a) A Brief Background to the Development of Performers’ Protection Through
Collective Bargaining in the US

Performers in the United States first began to organize themselwesons at the very
beginning of the twentieth century in the theatre and live performance. In th&93@ds, with
the growth of Hollywood, the Screen Actors’ Guild was formed by some of the biggest stars in
the business, including James Cagney and$Barloff and in 1937, after a threatened strike, the
Guild forced the Studios to recognize the union as a bargaining agent, and soon afterwards the
first-ever SAG contract was signed.

An important legal development took place in 1935 which made it plesfbperformers,
and indeed other workers, to organize themselves. The National Labor Relations Act of 1935,
known popularly as the Wagner Act, was New Deal legislation designed to protect workers’
rights to unionization. It created the National Lalitelations Board (NLRB), which still
functions to enforce the National Labor Relations Act.

Further statutory developments affected the way unions operated in some aspects of their
activity. Most significant among these was the LabManagement RelatianAct of 1947
amending the National Labor Relations Act. This legislation, named for its instigators as the
Taft-Hartley amendments restricted the ability of the unions to confine jobs to their own
members.

Until the end of the 1940’s and Hollywood's<alled “Golden Age,” audiovisual
production was concentrated in a few major studios. Performers, and in particular actors enjoyed
secure, continuous loAgrm employment contracts with the studiasich is what is meant
when the “Studio System” is refesd to. However in the 1940’s technological change (the
advent of television) and antitrust legislation forced the studios to relinquish control over both
production and distribution, and the system was forced to become much more flexible, with
studios catracting with independent production companies to make films. As a result, producers
came to contract with the actors on a picture by picture basis, and the role of the unions and of
agents in negotiating individual contracts became much more important.

The impact of technology and of secondary uses on the collective bargaining system cannot
be underestimated. The advent of television allowed broadcasters to screen repeats of programs

22
23

Section 101 Definitions.

The TaftHartley Act (1947) passed by theSUCongress, officially known as the Labor

Management Relations Act. Sponsored by Senator Robert Alphonso Taft and Representative Fred
Allan Hartley, the act qualified or amended much of the National Labor Relations (Wagner) Act of
1935.
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and old movies as a way of generating extra revenue. This enaxlitangons like the American
Federation of Musicians and the Screen Actors Guild to seek residual (secondary) payments for
these additional uses to compensate performers for lost work, thereby creating an important role
for performers’ unions that continués this day.

This pattern continued in later decades with other technological developments like home
video and cable television, enabling the performers, using their collective strength even without
statutorily granted rights, to negotiate secondamynpents for these uses in order to mitigate the
financial effects of technological change. Technological change has been the major source of
conflict in labor relations throughout the decades, and all the major strikes of the talent unions
have been driveby the need for compensation and secondary payments for new uses. The
emphasis has however changed, with performers focusing less on the need for compensation for
lost work as on the right of performers to share in the new revenue streams being created.

Residuals also represent a form of profit sharing that enables the producers to defer
payments until costs have been recovered, thereby reducing their risk and allowing the
performers to benefit from the proliferation of media outlets for entertainment.

(b) The Collective Bargaining System and How it Relates to Individual Contracts

Today the audiovisual industry in the US remains heavily unionized, meaning that the
majority of production takes place under union collective agreements, and the vastyrtd]
professional performers are members of one or more of the performers’ unions or guilds.

Each union negotiates its own basic agreement with the producers’ association. This
agreement, which covers all workers under its jurisdiction, will typicediver such issues as
minimum rates of pay, periods of work, retirement and health benefits, grievance procedures etc.
Re-negotiations of the often very extensive contracts take place periodically and the agreements
are subject to constant and in someesjoint, monitoring by the unions and the producers with
respect to their implementation.

The key element of the system depends on the framework set by the collective agreements
for individual bargaining Union collective bargaining agreements are caitracts between
individual performers and producers. They provide minimums terms for the actual bargaining
over performers’ individual contracts. The basic agreements allow individuals who have more
marketing power than otherthe starsto negotiate aditional compensation above the minimum
through personal services contracts. These contracts are discussed in Section C.

(c) Beneficiaries of Protection under Collective Agreemerid® Performers Have to be
Union Members?

The American system wherelpgrformers are compensated via collective bargaining
agreements depends on two factors: the first of these is the ability of the unions to control the
number of performers working under their contracts entering the profession, and secondly that of
the digipline exercised by the performers themselves.
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Following the 1947 TafHartley Act it became more difficult for the unions to restrict
hiring to union members. The law dictates that a producer who is signatory to the union’s
collective bargaining agreememay hire a normember under a union contract for thirty days.
After that time the performer is required to tender the requisite initiation fee and dues to the
appropriate union in order to accept any additional union work. In practice producergean hi
non-union members without any significant difficulty, though naturally this is heavily
discouraged by the unions.

There are a number of routes into union membership although these differ from union to
union. A performer may join the Screen Actors Gluih one of three ways: either by obtaining
work as a principal for a SAG signatory producer, or by virtue of membership in an affiliated
union or by being hired for at least three days’ work as an extra under a union contract. A
performer may join SAG’sister union AFTRA on payment of an initiation fee.

Once a performer becomes a member of the Screen Actors Guild, he/she is bound by the
rules of the union. In terms of obligations, Rule One is the most important of these, stating as
follows:

“No SAG member shall work as an actor or make an agreement to work as an actor for any
producer who has not executed a basic minimum agreement with the Guild which is in full force
and effect.”

This means in effect that SAG members will not accept anyugion work-indeed there is
a system of fines and other measures for those who contravemlits a key element in
ensuring the signing of collective bargaining agreements by producers.

(d) Are “Extras” Considered to be Performers?

The Screen Actors Guild @AFTRA do have jurisdiction over “background actors” and
collective agreements covering their work. However it should be noted that under the Screen
Actors Guild basic codified agreement, background actors are not considered “performers.”

However, the Anerican Federation of Musicians’ agreements for theatrical features and
television films do provide for musicians providing what are known as “sideline” services, i.e.,
being seen on camera, for which they receive secondary payments. Sometimes thes@snusic
also provide recording services on the piece that they are seen to be performing on screen.

Definition of extras in the AFTRA Network Code:

“Walk ons and extras are those performers who do not speak any lines whatsoever as
individuals but who may & heard, singly or in concert, as part of a group or crowd.”

In no union collective bargaining agreement does an extra or background actor, categorized
as such under the terms of the agreement, receive secondary use payments.
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(e) Can Foreign PerformeBenefit from US Union Agreements?

The US Immigration and Naturalization Service (INS) sets the nggairements for foreign
performers who want to work in the United States. The INS allows performers who are not US
citizens or permanent residents to diah based on any visa, but they must then obtain a very
specific visa to actually work on a film, television, or electronic media project, whether the
producer is a union signatory or not, in the United States. Production companies, and sometimes
talentagents and managers, will often apply for these visas on behalf of the performer concerned.
Due to the INS criteria and cost of transportation, living expenses, and legal fees, these visas are
typically granted only to majerole principal players.

However once granted permission to work in the US, foreign performers are treated exactly
the same as national performers in terms of union requirements and benefits.

()  The Jurisdiction of US Union Agreements

Most of the performers’ collective agreemenmtghe US are currently restricted in scope
geographically (one exception being the AFM’s sound recording agreement). This means that
the terms of the agreements apply to performers’ contracts made in the US and to situations in
which a producer based the US hires a performer who may then be filmed on location in
another part of the world.

This is an area of concern to the performers’ unions in light of the increasing amount of
production that takes place in foreign countries by US companies apgfedim subsidiaries
established in those countries. In such a situation the terms of the collective agreement do not
legally have to be applied to the performer concerned and can potentially undermine observance
of the collective agreement. This issdikely to remain an important point in collective
bargaining for the future. In the mean time the unions are engaged in a major effort to enforce
the terms of their collective agreements by requiring discipline on the part of their members in
not accephg contracts other than those based on such agreements.

(g) The Parties Involved in Collective Bargaining
The film and television producers

The key producers’ association in audiovisual production is the Alliance of Motion Picture
and Television Praacer$* (AMPTP) which is a multiemployer bargaining association in film
and television.Since 1982, the Alliance of Motion Picture & Television Producers (AMPTP) has
been the primary trade association with respect to labor issues in the motion picture and
television industry. The AMPTP negotiates 80 industrige collective bargaining agreements
that cover actors, crafgsersons, directors, musicians, technicians and writersially all of the
people who work on theatrical motion pictures and televigimgrams. In these negotiations,
the AMPTP represents over 350 production companies and studios, including all the major

24 For more informéon see
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studios. Producers who sign a contract or letter of agreement with the union in their jurisdiction
are called signatories.

Commerals producers

Producers of commercials organize themselves for the purposes of collective bargaining as
a joint policy committee of advertisers and advertising agendies American Association of
Advertising AgencieS (AAAA) and the Association of Naonal Advertisers® (ANA),
representing over 300 companies which have over 8000 brands.

The performers’ organizations

There are several performers’ unions with specific and separate (i.ecamopeting)
agreementsand sometimes joint agreementa the audiovisual field. Most people who attempt
to pursue a performing career fuline are usually members of more than one union, depending
on the medium and venue.

Screen Actors’ Guild (SAG)

The Screen Actors’ Guifd (SAG) represents 98,000 performérsll categories working
in film, television, commercials (jointly with AFTRA), industrial/educational films, as well as
interactive media, lowbudget productions and audiovisual productions made for the internet.
SAG is currently in discussions with ARRA with regard to uniting and consolidating the two
unions.

American Federation of Television and Radio Artists (AFTRA)

AFTRAZ represents actors, other professional performers and presenters in four major
areas: 1) ; 2) ) ; and
4) and nonbroadcast, , educational media. AFTRA’s 70,000 members
include actors, announcers, news presenters, singers (including royalty artists and background
singers), dancers, sportstas, disc jockeys, talk show hosts and others.

25
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For more informatiorhttp://www.aaaa.org/
For more informatiorhttp://www.ana.net
For more informatiorhttp://www.sag.org
For more informatiorhttp://www.aftra.com
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American Federation of Musicians

The AFM?® represents 100,000 musicians in the US and also Canada, including those
whose performances are used in film, television and other audiovisual productionspaad t
who perform live music in every genre and every kind of venue. The AFM has audiovisual and
audio agreements in sound recordings, television (public, network, cable etc), motion pictures,
interactive media, videocassette etc.

(h) Talent Agents

Talent agents in the US play an important part in negotiating performers’ individual
contracts. Traditionally the unions have worked very closely with this group, including by a
system known as “franchisinga system of control by the union whereby agentsiareffect
authorized and aspects of their relationships with the client (e.g., the percentage of commission
agents may charge etc) are controlled directly by the union, in addition to any licensing that may
be required by law.

(i) Other Performers’ Uions

Theatre performers, as well as stage managers, are represented by Actors Equity
Association (AEA). Live music and variety performers find their representation in the American
Guild of Musical Artists (AGMA), and the American Guild of Variety ArtitaGVA). All
these unions, under the umbrella of the Associated Actors and Artistes of America (sometimes
referred to as the Four A’s), are all affiliated with the trade unions’ central organization in the
US, the AFL-CIO.

() Areas in which CollectivdBargaining Agreements and Standard Rates for Performers
in Audiovisual Exist

There are a whole range of very lengthy and detailed collective agreements covering
audiovisual production in the US, with varying structures and compensation systems. Some
speific and simplified examples are quoted in this paper for the purposes of illustrttiisrloes
not however represent a comprehensive analysis of every agreement.

COLLECTIVE AGREEMENTS SAG | AFTRA | AFM
Motion pictures (film-theatrical) and television (imeding X X
on cable)
Low budget (at range of different levels), experimental,, X X
student film
Television animation X X
Public television X X X

2 For more informéon http://www.afm.org
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X
X

Network & syndicated TV, daytime sitcoms, serials,
variety shows etc (including digitally produceidcuding
cable)

Commercials X
Non-broadcast, education & training films X
Interactive media (CD ROM & internet games and X
entertainment programs) or computer generated animation
Independent, experimental and ladget programming,
mateial for the Internet, or computer generated animation
(CGA).
Compilation and clips X
Music video X X X

X | XX

x| XXX

(k) Rights Conveyed by Performers to Producers

Collective agreements in the US are silent on any questions relating to statutory rights or
their transfeper se These aspects are left to the performer’s individual contract. The
agreements do, however, address in considerable detail the performers’ conditions of work, and
the range of minimum compensation mechanisms for primary and segaddoitation of the
performer’s audiovisual performance.

()  Performers’ Compensatieffayments for Secondary Usea the Residuals System

Perhaps the most important feature of the US system of performers’ compensation and
control over secondary aof performances, is represented by residuals, which are also referred
to as “reuse fees” or “supplemental contributions.” These payments may be calculated as a
percentage of either the minimum initial payment or the revenue of the producers or dsgibut
for a new market. Payments are ongoing, as long as the audiovisual production continues to be
sold to secondary markets.

It can be argued that the requirement for the producers to pay for secondary uses imposed
by the collective bargaining agreentencreates a situation whereby the performers have control
over their “rights” in a way that is analogous to that of other countries where performers may
negotiate compensation on the basis of the transfer of their statutoedyed exclusive rights.

Residual payments date back to the 1950’s when the American Federation of Musicians
became the first union to negotiate secondary use payments for theatrical films exhibited on
television. After a decade of acrimonious negotiation, the payment of résideeame accepted
practice throughout the industry in the 1960’s although further industrial strife took place in the
early 1970’s when the new markets of home video, cable anegppayiew television came into
being. As secondary markets have grown aaghew markets continue to evolve, the importance
of residual payments to actors’ total compensation has become increasingly significant.

For the majority of performers in audiovisual productions the system operates via the
collective bargaining agreemeanivhich oblige producers to send performers individual checks
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directly to the union or, in some cases, to remit funds directly to the performer. Under the SAG
contract the lump sum is divided between the performers concerned using a points system based
on the number of days worked on the particular production. A key feature of the residuals system
is that it aims not to disadvantage lower paid actors in relation to their “star” counterpadp

is built into the system so that in effect the highestgaerformers’ secondary use payments help

in part to subsidize those whose initial compensation and bargaining power is less.

The unions’ involvement in the administration of residual payments has given them
extensive responsibilities and experiencedissimilar to that of collective administration
organizations established by rigHtslders both in the US and in other parts of the world. They
manage a large amount of data, they disburse very large amounts of money to the precise
individuals who havevorked on each project, and, as importantly, they monitor and audit the
sums received from producers on many thousands of productions each year. It is also worth
noting that the unions do not make any deductions from the lump sum received for the mfocess
administratiorall the money goes to the performers.

As the entertainment industry has become more complex, with ownership of productions
passing from company to company, the unions have had to negotiate complex security
arrangements to ensure that oy residuals obligations continue to be met (including onerous
fines imposed on producers for late payments), and to track the accuracy of the sums received
from the producers by auditing and other procedures.

It is essential to note that as well as pagnts for uses, the US performers’ unions have
negotiated very significant payments by producers for pension and health insurance schemes that
are jointly administered by the unions and producers. This huge “social” element of the
collective bargaining stem isclearly of immense importance to thedividual performer but it
lies beyond the remit of this Study and is not included in this discussion.

(m) How Residuals are DistributedAn Example of Residuals Distribution Formula
(Screen Actors’ Guild Bsic Agreement)

The following formula demonstrates how residuals are distributed among performers under
one collective bargaining agreement.

Time units

Each performer is credited with units for the time worked on a production as follows:
Each day = 1/5 unit

Each week =1 unit

Maximum = 5 units per performer
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Salary units

The salary of each performer is converted to units as follows:

Day performer each multiple of daily scale compensation = 1/5 unit
All other Performers each multiple of weeklgcale compensation = 1 unit
Maximum = 10 units per performer

Computation

The aggregate of each performers’ time and salary units is applied against total cast units
and each performer is paid in the percentage their units represent.

(n) Assumptionand Security Agreementslow the Unions Protect Ongoing Payments
through Collective Bargaining

Since performers’ rights in the US are contractual in nature, it is important for the unions to
be able to protect performers’ payments in an ongoing way, é\tbe original producer of the
audiovisual work transfers or sells the exhibition or distribution rights in that production to
another entity.

Union agreements in the US deal with the very frequent eventuality of changes in
ownership of audiovisual pragttions, by requiring distributors to be bound by what are known
as “assumption agreements” acknowledging the ongoing requirement to meet the performers’
compensation payments on the terms dictated by the original collective bargaining agreement.
These sphisticated agreements include a range of obligations that must be transferred to the new
owner, including the union’s right to be furnished with statements of gross receipts, the
possibility of audits etc. In addition, the unions have negotiated thelplityso demand that the
original producer obtains a security interest in the production on behalf of the unions. This
security interest is needed in order to protect future ongoing payments in case of default. The
unions can choose to vary some ofgshe@equirements to take account of distributors or other
entities with which the union has a history of dealing with respect to residual payments.

(0) The Duration of Collective Bargaining Agreements

A collective bargaining agreement applies to allguotions made while that version of the
agreement is in effect. Therefore, if the agreement is later changed, it will not apply retroactively
to earlier productions, unless the parties so agree and specify to that effect in any revised
agreement.

(p) New Forms of Exploitation

The way that new forms of exploitation are dealt with will differ between collective
bargaining agreements. If there is no agreement as to whether a new use falls within an existing
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definition within the agreement, the issue &tain to form a topic for the next round of
bargaining between the parties.

(g) NonEconomic Rights

The US performers’ collective agreements contain negotiated provisions for a range of
“non-economic” rights that are of considerable value to perfoend@ihese are often related to
the personality and reputation of the performer, including those governing credits, and provisions
relating to nudity. Very extensive provisions protecting performers who are minors are
separately included. These are basiaimum provisions above which the individual performer
can negotiate individually.

Typical credit provisions include:

Extract from AFTRA network code for television programniing

“All persons classified as performers who speak more than five lines.|. relcaive cast
credit, individual and unit respectively...” although there are situations in which the unions
accept that despite best efforts, credits may not always be possible.”

Extract from SAG codified basic agreement

“Producer agrees that a cast ofcharacters on at least one card will be placed at the end of
each theatrical feature motion picture, naming the performer and the role portrayed. All credits
on this card shall be in the same size and style of type, with the arrangement, number and
selecion of performers listed to be at the sole discretion of the Producer. All such credits shall be
in a readily readable color, size and speed...”

() Examples of Collective Agreements in Audiovisual Production

Motion Pictures: Agreement between SAG dhd AMPTP

Any performer (with the exception of instrumental musicians) who works on motion picture
or television film that is shot on film will work under the Screen Actors Basic Agreement.
Television material that is shot on videotape or digital fafisler the jurisdiction of both SAG
and AFTRA and in certain cases is produced under a separate AFTRA agreement.

The performers covered by the agreement are performers (actors), singers and dancers (both
solo and in groups) stunt performers and backgrowtara (extras) in specific zones around
New York and Los Angeles.

The following table contains @erybrief summary of the SAG basic agreement to illustrate
some of the minimum compensation and secondary use payment requirements. Only rates for
performes (i.e., actors) are included and while some of the rates concerned apply to television as



AVP/IM/03/3A
page34

well as film and are listed for interest, a number of specific provisions relating to television have
been omitted.

A very wide range of other conditions and pagnts (including for make
up/hairdress/wardrobe fitting calls, overnight location, overtime, travel time are included in the
agreement but not listed here.

A condition of the agreement is that the performer should have his/her individual contract
availabk for signature no later than the first day of employment and cannot be required to sign a
contract when starting work on the set. Damages (as for late payments) are due for default of this
rule.

All the payment formulae below may be the subject of imdlinal bargaining and are
illustrative (some have been omitted).

BASIC MINIMUM RATES RATE

Minimum feefor Day performer $678

Minimum feefor Weekly performer $2,352

Theatrical exhibition of television pictures 100% of minimum for

US and Canada, 100%
for exhibition in a
foreign country.

Television exhibition and supplemental market use of theatrical = 3.6% of gross receipts

motion pictures paid to SAG for
distribution

For the distribution of feature films to free or pay television.

Theatrical moton pictures released to VHS/DVD 4.5% of gross receipts
of first $1million then

For theatrical motion pictures released in videocassette format | 5.4% of excess over
$1million paid to SAG
for distribution

Pay Television 6% of total worldwide
gross paid to SAG for
Performers’ initial compensatiomstles the producer to distribution

10 exhibitions or one year’s use on each pay TV system.
Thereatfter:
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Basic Cable

For release to basic cable of product initially made for free television a
range of pecentages are due to be paid to the union.

Television: AFTRA Network Television Code

The compensation rates and supplementary payments quoted below are for the performer
categorya number of other performer categories are covered by the agreemeeii@yr
performers, stunt performers, singers, dancers, specialty acts and groups and extras) but are not
included in this very abbreviated summary. Rates for broadcasters that are not networks, such as
the Fox Broadcasting Corporation (Fox Network) halg®aot been in included.

BASIC MINIMUM RATES RATE

Network Prime Time dramatic programs for the performer categoly

One day $655

Three days (1/2 or 1 hour show) $1,656
Weekly $2,272
Major role performer $3,521
Y hour program $5,633

1 hour program

Remote broadcasts

There can be no telecast pickups from any theatres, nightclubs, movie
locations, hotels, studios etc where performances may take place
without the consent of the individual performers involved.

Performers may be entitled to additiorehounts for such telecasts

per their individual contracts of employment.

Replay (repeats) of recorded programs 75% of the applicable
The producer has the right, within 60 days of the original broadcasprogram fee plus an

to show the recording in any area where the program has not beenextra percentage of
previously broadcast without additional payment to the performers.additional rehearsal and
Additional broadcasts in the same area are considered replays. | doubling fees.

For the first and second network replay performers are paid:

For subsequent replays performers are paid percentages of the basic
minimum program fee which decrease as the program is replayec
more times.
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Domestic replays in a foreign language 2% of distributor’'s
Producers may have the option of antlestic broadcast of a televisiangross receipts
program in another language for an additional payment

Excerpts

A range of provisions relating to program excerpts exist, some (for
programs where more than 75% of the program consfsgaerpts)
requiring the consent of, and negotiation with, performers.

International Television

Producers have the right to license, authorize or cause network
programs to be broadcast by stations in specified foreign areas subject
to authorization irwriting from . The provisions define the nature ol a
foreign broadcast and specifies a range offpescentages of the

basic minimum program fee.

Supplemental markets

The producers have the right (subject to any restrictions in their
individual employnent contracts) to distribute release programs made
under the agreement in Supplemental markets. These are defined as
by cassettes (defined as audiovisual devices for exhibition on a home
tv screen by sale or rental), pay television, basic cable andi‘Gght”

uses. It does not include distribution on closed circuits.

For these uses the producer will pay the performers on the program a
percentage of the Distributor’s gross receipts in perpetuity, starting at
2% for older programs rising as the amount ofeeue increases and
varying depending on the supplemental market concerned.
Distributor’s gross receipts are defined in detail in the agreement.
Separate provisions exist for programming made specifically for pay
(subscription) television and program ma#érmade specifically for
video disc/cassette markets.

Commercials: Screen Actors Guild Commercials Contract

The Screen Actors Guild contract defines commercials as “short advertising or commercial
messages made as motion pictures, 3 minutes orrldeagth and intended for showing over
television.” The definition in the current agreement also includes “short advertising messages
intended for showing on the Internet which would be treated as commercials if broadcast on
television and which are caplaof being used on television in the same form as on the Internet.”
Still photographs of the kind that appear in magazines or billboards are specifically excluded.

The agreement covers Principal Performers whose roles, compared with those of extra
perfamers are described.
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The “rights” and use fees in the commercials contract are based on a principle of
exclusivity. When a performer agrees to accept employment in a commercial, he/she would be
expected to agree not to accept employment advertising aetinae product or service.

However if the producers want a greater degree of exclusivéy that the performer should not
accept employment in commercials advertisiogrcompetitiveproducts-this must be
compensated. Itis for this reason that tise of commercials is timkmited in the agreement.

BASIC MINIMUM RATES RATE

Network Prime Time dramatic programs for the performer categoly

One day $655

Three days (1/2 or 1 hour show) $1,656
Weekly $2,272
Major role performer $3,521
Y hour program $5,633

1 hour program

Remote broadcasts

There can be no telecast pickups from any theatres, nightclubs, movie
locations, hotels, studios etc where performances may take place
without the consent of the individual performers involved.

Performers maye entitled to additional amounts for such telecast:

per their individual contracts of employment.

Replay (repeats) of recorded programs

The producer has the right, within 60 days of the original broadcas%5% of the applicable

to show the recording in any area where tihegszam has not been | program fee plus an

previously broadcast without additional payment to the performersextra percentage of
additional rehearsal and

Additional broadcasts in the same area are considered replays. @ doubling fees.

For the first and second network replay performers are paid:

For subsequent replays performers are paictentages of the basic
minimum program fee which decrease as the program is replayec
more times.

Domestic replays in a foreign language 2% of distributor’'s
Producers ray have the option of a domestic broadcast of a televisigross receipts
program in another language for an additional payment.
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International Television

Producers have the right to license, authorize or cause network
programs tde broadcast by stations in specified foreign areas subject
to authorization in writing from. The provisions define the nature of a
foreign broadcast and specifies a range offpescentages of the

basic minimum program fee.

Supplemental markets

The poducers have the right (subject to any restrictions in their
individual employment contracts) to distribute release programs made
under the agreement in Supplemental markets. These are defined as
by cassettes (defined as audiovisual devices for exhibaioa home

tv screen by sale or rental), pay television, basic cable andignt”

uses. It does not include distribution on closed circuits.

For these uses the producer will pay the performers on the program a
percentage of the Distributor’s gross rgatsiin perpetuity, starting at

2% for older programs rising as the amount of revenue increases and
varying depending on the supplemental market concerned.
Distributor’s gross receipts are defined in detail in the agreement.
Separate provisions exist forggramming made specifically for pay
(subscription) television and program material made specifically for
video disc/cassette markets.

Interactive multimedia: AFM Guideline Experimental Rates for Interactive Multimedia Projects

Collective bargainingn the area of interactive multimedia production is as yet very new,
although several unions have promulgated agreements for use on a case by case basis with
producers seeking to hire union (i.e., “professional” talent). As this industry grows the use of
such agreements is certain to develop. Two examples are included here to illustrate the
approaches taken by unions with respect to a new industry with new rights.
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FEE STRUCTURE

Basic Session Payment
Musicians to receive double scale (minimum rate) witradditional percentages for doub ing.
The AFM’s Motion picture/TV Film premium pay provisions apply throughout.

CD ROM AND DVD FOR EDUCATIONAL/PROMOTIONAL PURPOSES

. Producers may either pay an hourly session fee plus a “plateau payment” wherehy
upon thesale of 25,000 units an additional fee will be paid;

Or

* Aonetime payment in which case the initial session fee is higher.

In each case the option must be exercised prior to the session call, and the musician
informed.

Dedicated Console Platforms
Negotated on a casey case basis by the union.

Music for Websites, online services and providers, interactive cable stations, virtual reality
rides, etc.

Hourly session fees are specified, with use for one year only, after whickeréees based

on the orginal session fee will be proated.

Live performances on the Internet and other uses

These performances require advance notice to the AFM and the signing of a special
agreement. No distinction is made in rates between the use of audio/video, audiw only
video only.

Hourly session fees are specified with a limit of 6 months’ use after which additional
payments will apply.

Other rates exist when Internet exhibition is made in conjunction with other broadcast
performance.

The AFM also makes agreements tommercials on the Internet,-use of existing
recorded and filmed or taped performance and use of clips and music on enhanced CD’s and
CD-plus.

Interactive multimedia: Screen Actors Guild Interactive Media Agreement

FEE STRUCTURE AND RATES RATE

Definitions of key aspects of the agreement

Interactive: describes the attribute of products which enables the viewer to
manipulate, affect or alter the presentation of the creative content of such
product simultaneous with its use by the viewer.
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Interactive Media: any media on which Interactive product operates and
through which the user may interact with such product including but nct
limited to personal computers, games, machines, arcade games, CD
interactive machines and any and all analogous, amoit dissimilar
microprocessaebased units and the digitized, electronic or any other
formats now known or hereinafter invented which may be utilized in
connection therewith.

Remote Delivery:any system by or through which Interactive product may
be acessed for use from a location that is remote from the central
processing unit on which the product is principally used or stored, such as
an online service, a delivery service over cable television lines, telephone
lines, microwave signals, radio wavestesbie, wireless cable or any other
service or method now known or hereinafter invented for the delivery cf
transmission of such Interactive product.

Program: The final version of a fullyedited product for presentation to
the viewer or user. It doesonhrefer to the computer software code utilized
in the digitization process, any type of electronic technology, patents,
trademarks or any of the intellectual property rights of the producer.

Exclusions:these definitions specifically exclude the linda@nsmission

of interactive programs by traditional television or by radio. These are.
programs made by videotape or film photography through which
photographic images or other visual representations are used alone, on in
conjunction with audio effect@nd which are exhibited by television,

video cassette and similar devices or film projection in theaters.

Minimum scale rates

Day performers $556

Three day performers $1,408
5-day performers $1932
6-day performers $2126

Performers to be paid 100% of minimum rate for Remotev2ey and also
for Integration if acquired not later than 1 year after initial release of the:
program in interactive media.

Rights

For the initial compensation the performer may exploit the results of the
performer’s servicesiithe interactive programs, in all interactive media,
including the right to adapt the interactive program for any and all
platforms. The producer’s rights shall include remote delivery and
integration.

The producer also has the right to exploit the pemgrat trade events and
for customary industry promotional events.
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Reuse of material

The producer may not rese any part of the photography or soundtrack of
an interactive program without separately bargaining and coming to ar
agreement with the indiglual performer. The minimum fee is the
minimum for purposes of such bargaining. Producers that fail to bargain
separately with the performer are liable for damages equivalent to three
times the amount originally paid the performer for the number of days
worked as well as other applicable fees.

C. MANAGEMENT OF THE RIGHTS OF PERFORMERSHROUGH INDIVIDUAL
CONTRACTS

(@) Overview

The unions’ basic agreements allow individuals to negotiate additional compensation and
other elements through personal seeg contracts. The unions have no involvement in such
negotiations, these being left to the performer’s own lawyers and agents. Such contracts would
usually include a call for initial compensation higher than the required minimum, and other forms
of control and remuneration such as a percentage of net profits, gross receipts, merchandise sales
etc. Elements of creative control might include any number of additional specifications including
as to credits, publicity requirements, certainsat personnektc.

Under most collective bargaining agreements, the unions have the right to copies of all
employment contracts, for the purpose of monitoring implementation and compliance by
producers, as well as tracking residual and other obligations.

(b) How Rights are Dealt with in Individual Contracts

Whereas the unions’ collective agreements include a range of payments and negotiated
restrictions on the secondary uses made by producers of audiovisual product, it is in performers’
individual contracts that pwisions relating to statutory rights may be found. Under the terms of
the US Copyright Act, as has been discussed, performers’ contributions are generally considered
to be worksmadefor-hire. Work for hire, unlike transfers of rights that exist in the/s of a
number of countries has, however, to be activated or obtained by written agreement between the
parties, since most performers working in audiovisual productions will not be “employees” in the
strict sense. Therefore all performers’ individuahtracts will contain wording similar to the
following:

“All results and proceeds of Performer’s services, including, without limitation, all literary
and musical material, designs and inventions of Performer hereunder shall be deemed to be a
work made forhire for Producer within the meaning of the copyright laws of the US or any
similar or analogous law or statute of any other jurisdiction and accordingly, Producer shall be
the sole and exclusive owner for all purposes including, without limitation, imection with the
distribution, advertising and exploitation of the Picture or any part thereof.”
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A performance cannot be deemed a work for hire retroactively so producers must obtain the
performers’ services in this way prior to the completion of thedoiction. In addition producers
may often obtain a more widenging copyright assignment to protect themselves from other
claims.

Finally, producers will customarily require a widanging contractual waiver of other
rights although for leading performse these may be contractually negotiable. Rights and uses
that producers might require could include the following:

“Performer hereby waives the “moral rights” of authors (ideqit moral) as said term
is commonly understood throughout the world;

“Employer acknowledges and agrees that Producer shall be the sole and exclusive
owner of all rights in the role or character portrayed by Performer, including name, likeness
and distinctive characterizations thereof, and the right to merchandise and sxploitole
or character, and the right to use Performer’s name, photograph, voice (or simulation
thereof) and/or likeness in connection therewith; Performer shall have no right at any time
to portray, exploit, merchandise or make any use of such rolbanacter portrayed by
Performer,

“Producer shall have the right to use and permit others to use Performer’s name,
photograph, likeness, voice (or simulation thereof), and/or biography in connection with
advertising, publicizing and exploiting the Pictureany part thereof (except endorsements
without Performer’s prior consent, but soundtrack albums, commerciapse
novelizations, printed or souvenir programs and other publications relating to the Picture
and the exhibition of a “trailer” or promotia@h film for the Picture on a sponsored
television program shall not be deemed to constitute an endorsement);

“Producer shall have the right to include excerpts of the Picture atwadléed “behind
the scenes” shots in promotional films of thirty (30)mates or less without payment of
additional compensation.”
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D. PUBLISHED FIGURES

The development of SAG residuals between 11¥836

Total Residuals Number of Checks  Total Residuals Number of Checks

Payments Sent to Members Payments Sent to Members
TV Programs: Domestic Reins
In 1954 In 1995
$ 170,299 3,934 $ 78,084,565 335,180
TV Programs: Foreign Runs
In 1965 In 1995
$ 618,666 15,744 $ 24,035,670 133,146
Feature Films to Television
In 1963 In 1995
$5,448 226 $ 32,201,314 424,535
Feature Films to Supplemental Markets
In 1974 In 1995
$ 229,672 3,020 $ 90,569,824 659,929
TV Programs to Supplemental Markets
In 1973 In 1995
$ 2,565 45 $ 13,671,533 263,769

Residuals generated by Screen Actors Agreeme2i§2

The following figures represent the major residuals categories generating payments to
performers under selected SAG contracts in 2002

AGREEMENT $ RESIDUALS | Number of checks
sent to individual
performers

Feature motion pictures $235,900,000 2,000,000
Broadcast televisioseries $162,000,000 1,300,000
Television movies made for broadcast T\ $12,200,000 111,000
Series made for basic cable $13,500,000 204,000
Animated features $11,600,000 24,000
TOTALS $457,300,000 3.8 million
checks
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lll.  AUDIOVISUAL PERFORMERS’ CON'RACTS AND REMUNERATION IN MEXICO

Summary of the system

The Mexican system of remunerating and protecting performers for their audiovisual
performances is based on a combination of legally codified union collective bargaining
protections which provide fdnitial compensation and repeat fees, and statutargated
economic remuneration rights administered by a performers’ collecting society.

A. STATUTORY RIGHTS

(@) Coverage of the Rights of Authors and Performers under the Mexican Federal
Copyrigh Act®

Before looking at the specific rights granted in Mexican law to performers it is worth
assessing select aspects of the law, including some key definitions, the way that the rights of
authors and producers are structured relative to each othea, rmgje of provisions relating to
the contractual disposition of rights, since these subjects have a bearing on the treatment of
neighboring rightsholders.

(b) Definitions Relating to Bringing a Work to the Public

The Mexican Copyright Law, Article 1@esignates the following means by which a work
may be brought to the public.

(i) Disclosure the act of making a literary or artistic work accessible to the public
by any means for the first time, as a result of which it ceases to be unpublished;

(i) publication the act of reproducing the work in tangible form and making it
available to the public in the form of copies, or of storing it permanently or temporarily in an
electronic medium, in such a way that the public may read it or perceiyesight, touch or
hearing;

(i) communication to the public: the act by which the work becomes generally
accessible by any means or process of dissemination that does not consist of the distribution of
copies;

(iv) public performance: the presentatiof a work by any means to listeners or
viewers without such act being restricted to a private group or family circle; a performance is not
considered public where the work is performed within the confines of a school or public or
private welfare instittion, provided that there is no gainful intent;

% Ley Federal del Derecho de AutdEntry into force: March 24, 1997.
Source: Diario Oficial of December 24, 1996, pp. 366.
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(v) distribution to the public: the act of making the original or copies of the work
available to the public by sale or rental, or any other general form;

(vi) reproduction: the making of one or more @epof a work, phonogram or
videogram in any tangible form, including permanent or temporary storage in an electronic
medium, and also the making twbmensional of a thredimensional work or vice versa.”

(c) Authors’ Rights Relative to Ownership of Aliovisual Works by Producers

The authors of an audiovisual work are defined in Article 97 as follows, with subsequent
Articles 98100 describing the ownership of an audiovisual work and the presumption of transfer
of rights to the producer of the work thapplies to authors, albeit with limitations. This aspect
of the law provides a certain parallel with the rights of performers and other neighboring
rights-holders, and also defines and establishes the role of the producer as the economic owner
and coorehator of the audiovisual wora noteworthy feature of the Mexican law.

“The following are the authors of an audiovisual work:

—  the director or maker;

—  the authors of the plot, adaptation, screenplay or dialogue;
—  the authors of the musical compositions;

—  the photographer;

— the authors of cartoons and animated pictures.

“Unless otherwise agreed, the producer shall be considered the owner of the economic
rights in the whole work.

“Art. 98. The producer of the audiovisual work is the person, whether riggerson
or legal entity, who takes the initiative for the making of a work, coordinates it and assumes
responsibility for it, or who sponsors it.

“Art. 99. Unless otherwise agreed, the contract concluded between the author or the
owners of the economigghts, as the case may be, and the producer shall not imply
unlimited, exclusive assignment to the latter of the economic rights in the audiovisual work.

“Once the authors or owners of economic rights have undertaken to make their
contributions to the mang of the audiovisual work, they may not object to the
reproduction, distribution, public performance, cable distribution, broadcasting,
communication to the public or subtitling and dubbing of the texts of the said work.

“Without prejudice to the riglst of the authors, the producer may perform all such acts
as are necessary for the exploitation of the audiovisual work.

“Art. 100. The provisions contained in this Chapter shall apply as appropriate to
broadcast works.”
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(d) General Provisions: Contra@al Provisions Relating to Audiovisual Works

In addition to the abowenentioned provision, the Mexican law contains a range of quite
specific measures addressing the contractual transfer of rights between parties in the case of
audiovisual works, designed to give security to the producer (as the owner of the collaborative
work) and the authors and performers (as contributors). Perhaps the most important of these
provisions are the unwaivable right to a proportional share of the remuneration that ftows fr
the exploitation of the work (Article 31), and the protection of this right even following a transfer
in ownership of the production. Selected provisions are set forth here.

“Art. 30. The owner of the economic rights may freely, subject to the pravssof
this Law, transfer his economic rights or grant exclusive or-erdusive licenses for use.

“Any transfer of economic rights shall be for consideration and temporary. Inthe
absence of agreement on the amount of remuneration or the procedsettifog it, or on
the time limits for the payment thereof, the competent courts shall decide. Acts, agreements
and contracts by which economic rights are transferred and licenses granted shall invariably
be concluded in writing, failing which they shdlé null and void as of right.

“Art. 31. Any transfer of economic rights shall provide for the grant to the author or
to the owner of the economic rights, as the case may be, of a proportional share in the
proceeds from the exploitation concerned, oredatermined, fixed amount of
remuneration. That right shall be wenounceable.

“Art. 32. The acts, agreements and contracts by which economic rights are
transferred shall be entered in the Public Copyright Register in order to be binding on third
parties.

“Art. 33. In the absence of any express provision, any transfer of economic rights
shall be deemed to be for a term of five years. A term of more than 15 years may only be
agreed upon in exceptional cases where dictated by the nature of the wbeksmale of
the required investment.

“Art. 34. Future production may only be the subject of a contract in the case of a
specific work the characteristics of which have to be laid down in the said contract. The
global transfer of future works shall bellhand void, as shall any provisions whereby the
author undertakes not to create any other works.

“Art. 35. Any license affording exclusive rights shall be expressly granted as such
and shall give the licensee, where not otherwise agreed, the righplmitehe work to the
exclusion of any other person, and also the right to grantexanusive authorizations to
third parties.

“Art. 36. The license affording exclusive rights shall oblige the licensee to take
whatever action is necessary for the lised exploitation to be effective, depending on the
nature of the work and the customs and practices prevailing in the professional, industrial or
commercial activity concerned.
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“Art. 39. Authorization to broadcast a protected work by radio, televisicemngr
other similar medium shall not include the right to rebroadcast it or exploit it.

“Art. 40. The owners of authors’ economic rights and neighboring rights may claim
compensatory remuneration for any copying or reproduction done without their pemnissio
and not covered by any of the limitations provided for in Articles 148 and 151 of this Law.

“Art. 41. Economic rights may not be either attached or pledged, but the benefits and
products derived from the exercise thereof may be so used.”

(e) Specific Provisions Relating to Contracts for Different Kinds of Audiovisual Works

The law contains also contains chapters including contractual specifications for the
following kinds of works:

—  Publication of a literary work;
—  Publication of musical works;
—  Stage Performance;

—  Broadcasting;

— Audiovisual Production;

— Advertising.

These specifications impose rights and duties on both parties to a cettiegghts
holders on one hand, and the publisher/producer/subsequent owner of the rights on the other

“Audiovisual Production Contracts

“Art. 68. Under an audiovisual production contract, the authors or owners of the
economic rights, as the case may be, grant the producer exclusive ownership of the
economic rights of reproduction, distribution, comnication to the public and subtitling of
the audiovisual works, unless otherwise agreed. The foregoing shall not apply to musical
works.

“Art. 69. Where an author’s contribution is not completed for reasorfigroé
majeure the producer may use tharp already completed, subject to respect for the rights
of the said author in that part, including the right of anonymity, and without prejudice to
any indemnification that might be appropriate.

“Art. 70. The effects of the production contract shalldefs of right if the making of
the audiovisual work does not start within the period specified by the parties or for reasons
of force majeure.

“Art. 71. The audiovisual work shall be considered completed when the final version
has been achieved in acdance with the agreement between the director or maker on the
one hand and the producer on the other.
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“Art. 72. The provisions on publishing contracts for literary works shall apply to
audiovisual production contracts insofar as they are not at variaiticéhe provisions of
this Chapter.

“Advertising Contracts

“Art. 73. Advertising contracts are those whose purpose is the exploitation of literary
or artistic works for promotional or identification purposes in advertising or commercial
announcementsiany medium of communication.

“Art. 74. Advertising or commercial announcements may be disseminated for a
period not exceeding six months following the first communication. After that time limit
communication shall be for payment for each additionaiqaeof six months, even if it is
effected only for fractions of such a period, with a minimum payment of at least that
originally contracted for. After three years have elapsed following the first communication,
use shall require the permission of thetaars of the work used and the owners of the
neighboring rights therein.

“Art. 75. In the case of advertising in printed media, the contract shall specify the
physical medium or media in which the work is to be reproduced and, in the case of
pamphlets omedia other than periodical publications, the number of copies constituting the
print-run. There shall be an express agreement for every additional printrun.

“Art. 76. The provisions on publishing contracts for literary works or musical works
and thosen audiovisual production contracts shall apply to advertising contracts in so far
as they are not at variance with the provisions of this Chapter.”

“Broadcasting Contracts

“Art. 66. Under a broadcasting contract the author or owner of the econoghits i
as the case may be, authorizes a broadcasting organization to broadcast a work.
The provisions applicable to the broadcasts of such organizations shall apply as appropriate
to those effected by cable, optic fiber, electromagnetic waves, satelbieyavther
comparable medium that serves for the remote communication to the public of protected
works.

“Art. 67. The provisions on publishing contracts for literary works shall apply to
broadcasting contracts insofar as they are not at variance wifiréhesions of this
Chapter.”

() Performers’ Rights

The rights of performers and other neighboring rigintéders (book publishers, producers
of phonograms, producers of videograms and broadcasting organizations) are found under Title V
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of the Act. Potection is given irrespective of whether the performance is aural or audiovisual
and whether the fixation is limited to sounds or is audiovisual.

(g) Definition of a Performer

Under Article 116 of the law, a performer is defined as follows, with thec#ic exclusion
of extra performersalthough exactly what constitutes an extra is not defined and is presumably
left to be determined by custom and practice;

“Performer means the actor, narrator, speaker, singer, musician, dancer or any other person
who performs a literary or artistic work or an expression of folklore or who engages in a similar
activity, even though he may have no festing text to guide his performance. Extras and
understudies are not included in this definition.”

(h) Economic Rghts Given to Performers and their Transfer

Under Article 118 of the law, performers are given the following rights, although there is
also a transfer of rights that limits the actual exercise of those rights in practice by performers.
This provision wa introduced with the 1997 law and is strongly resisted by the Mexican
performers’ organizations;

“Performers have the right to object to:

—  the communication of their performances to the public;
—  the fixing of their performances in a physical medium;
—  thereproduction of such a fixation of their performances.”

However, the following broad presumption of transfer pertains to all fixations in which the
performance is used (both audio and audiovisual);

“The above rights shall be considered exhausted oncedtfermer has authorized the
incorporation of his performance in a visual, sound or audiovisual fixation.”

The law also specifies a modality for those cases in which performers participate in
audiovisual works as a group:

“Performers who collectively ptcipate in one and the same performance, like musical
groups, choirs, orchestras or ballet or theater companies, shall designate a representative from
among themselves for the exercise of the right of opposition referred to in the foregoing Article.
In the absence of such designation, it shall be presumed that the leader of the group or company
is acting as representative.”
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(i) Limitations on the Transfer of Performers’ Rights

In Articles 120 and 121 a requirement is placed upon the producer tdargvyeerformer
specific information as to the future exploitation of the audiovisual work. This information is
essential to the collective administration of the remuneration rights that flow from the law.
Article 121 places a limitation on the producelttiwrespect to separate use of the sounds and
images fixed in the audiovisual work, and also appears to make possible the contractual
limitation of the transfer of rights to the producer by the performer, leaving some room for
individual negotiation, presumably for the “star” performers who have most bargaining power.
At the very least, this provision makes it clear that each performer must have a written contract
with a producer.

“Art. 120. Performance contracts shall specify the times, periods, remtoresand
other terms and procedures associated with the fixing, reproduction and communication to
the public of the said performance.

“Art. 121. Unless otherwise agreed, the conclusion of a contract between a performer
and a producer of audiovisual works with a view to the production of an audiovisual work
shall include the right to fix and reproduce the performer’s performances and communicate
them to the public. The foregoing does not include the right to use the sounds and the
images fixed in the audiovisual work separately, unless agreed otherwise.”

() Registration of Performers’ Contracts

The law establishes a Public Copyright Register in order to “ensure the legal security of
authors, owners of neighboring rights, the holders of the econogtitsrconcerned and their
successors in title, and also to afford sufficient publicity to works, instruments and documents
through registration.” Performers’ contracts are among the documents that may be registered and
protected in this way.

(k) Non-Economic Rights Given to Performers
The Mexican law grants performers moral rights in their performantés. General
Provisions of the Law protect authors’ moral rights such that they are inalienable and
un4ransferable and it is to be assumed that pentrs’ moral rights are similarly protected.
Performers’ moral rights are expressed as follows:
“The performer has the right to have his name associated with his performances, and

also to object to any distortion or mutilation of his performance or atloeerse act in
relation to it that might damage his prestige or reputation.”
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() Duration of Performers’ Rights

The law gives protection to performers’ rights for a period of 50 years counted from:
—  the first fixation of the performance in a phonogram

—  the first performance of works not recorded on phonograms;

—  the first transmission by radio, television or other medium.

(m) Beneficiaries of Protection

The General Provisions of the law create the following beneficiaries of its protection.

“Art. 7. Foreign authors or owners of rights and their successors in title have the
same rights as nationals by virtue of this Law and international treaties on copyright and
neighboring rights signed and ratified by Mexico.

“Art. 8. Performers, publishers andoglucers of phonograms and videograms and
broadcasting organizations that have effected, respectively, the first fixing of their
performances, their publications, the first fixing of the sounds of their performances or the
images of their videograms or tikemmunication of their broadcasts outside the national
territory shall benefit from the protection accorded by this Law and the international treaties
on copyright and neighboring rights signed and ratified by Mexico.”

REGULATION OF THE FEDERAL AUTHORS'’ RIGHTS LAW

The 1998 Federal Copyright Law is further interpreted and defined by a set of Regulations

dating also from 1998' These regulations provide more detail as to the actual exercise of the
rights contained in the law, including how royaltiesngrated by the exploitation of works,
performances, etc. are defined and dealt with. Itis important however to differentiate between
the Law (established by the Legislature) and the Regulations (established by the Executive). The
Regulations cannot ca¢e rights and the Law will always take precedence.

(a) Definition of Royalties and the Entitlement of RigHblders to Secondary Use
Payments

In Chapter Il of the Regulations, the meaning of royalties within the Federal Law is

explained, as is the peent to authors and performers. The provisions make it clear that these
groups of rightholders are entitled to receive royalties for the secondary use of their works and
performances, according to the form of exploitation concerned.

31

Reglamento de la Ley Federal del Derecho de Autor.
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“Article 8.- For the effects of the Law and this Regulation, royalties are understood as
the economic remuneration generated by the use or exploitation of the works, performances
or executions, phonograms, videograms, books or broadcasts in any form or medium.

“Article 9- Payment of royalties to the author, to the holders of related rights and to
their assignees will be made independently to each one of those who have a right depending
on the form of exploitation involved.

“Article 10.- Royalties for public communicatioexhibition or performance of
literary and artistic works will be generated in favor of the authors and holders of related
rights, as well as of their assignees, when performed directly or indirectly for profit.”

(b) Performers’ Remuneration: Communicet to the Public of Audiovisual Works

Under Article 133 of the Federal Law, a compulsory license is created for the direct

communication to the public of phonogranm®wever the law stipulates that the user of the
phonograms must pay the righolders, itluding the performers. Article 12 of tliRegulations
underlines this provision but also seems to go further than the Law itself, by further defining the
notion of communication to the public in respect of this provision, specifying that each category
of right-holder must receive separate payment and extending the right to cinematographic and
audiovisual works. In practice, however, this extension (which does not appear in the Law itself
is not operational.

“Article 12: For purposes of article 133 ofeéiLaw>? direct communication to the
public of phonograms is considered:

—  Public performance made in such a way that a plurality of people can have
access to them, whether by analogue or digital reproduction, reception of transmission or
broadcast, or anytber manner;

—  Public communication by broadcasting, or

—  Transmission or retransmission by wire, cable, fiber optic or other analogous
procedure.

“The payment mentioned in article 133 of the Law must be made independently to
each one of the categories of Hefs of copyrights and related rights that have the
ownership of the rights on the exploitation form involved.

“The provisions of this article will apply where relevant, to cinematographic and
audiovisual works.”

32

Art. 133: Once the phonogram has been lawfulipilight into any commercial circuit, neither the
owner of the economic rights nor the performers nor the phonogram producers may object to its
direct communication to the public, provided that the persons using it for ynafiing purposes
make the corresmding payment to them.
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In addition, Chapter Il entitled Cinemagraphic and Audiovisual Work, Articles 34 and 35
establish the right of authors and performers to receive a share of royalties due from the
communication to the public of audiovisual works;

“Article 34: Audiovisual production contracts must establisé ginoportional share or
the fixed remuneration for the authors or title holders specified in article 97 of the Law,
which will rule for each act of exploitation of the audiovisual work. When the contract
does not consider any form of exploitation, suclplexation will be understood as reserved
in favor of the authors of the audiovisual work.”

What is established in this article applies where relevant, to the acting and performances
included in the audiovisual work.

“Article. 35.- The authors of the aliovisual work and the performing artists who
participate in it will receive a share in the royalties generated by its public execution.”

(c) New Amendments to the Federal Copyright Law

At the time of writing a number of draft amendments to the Faldeaw are under
consideration. These were approved by the Mexican Senate in 2002 and if approved by the
Congress, would have the effect of strengthening the current law in favor of authors and
performers by adding to, and amplifying existing provisiamghie law. Whether passed in the
current session of Congress or not, these amendments illustrate the kinds of changes to the
current Federal Law sought by authors and performers.

Amendments proposed included granting authors an unwaivable remunerghiprsuibject
to mandatory collective management, in all public communication and making available of
audiovisual works, and granting performers a similar unwaivable right to collect remunerations
for all exploitations of their performances (though not gegbfo mandatory collective
management). In the case in which a performer does not have a contract the collecting society
would receive the remuneration.

The amendments would also introduce both analog and digital private copying levies, with
a requiremat that collecting societies assign no less than 20% of the amount collected to cultural
activities in their area. They would further require payment to collecting societies for the
commercial use of public domain works, and would extend the term of mgyprotection to
100 years for authors and 75 years for performers.

C. PERFORMERS’' TRADE UNONS IN MEXICO
(@) How the Unions Operate
In the Mexican system of performers’ rights the performers’ trade unions have a significant

role in managing theantracts and agreements that determine pay and conditions for their
members, but deal with rights through a performers’ collecting society.
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There are two performers’ unions in MexieAsociacion Nacional de IntérpretéaNDA)
which represents actors workipgofessionally in all kinds of performanetheatre, radio,
variety, circus, cinema, television, dubbing, modeling etc., an&thdicato de Trabajadores de
la Musica de la Republica Mexican& TMRM). Of these two organizations, ANDA seems to
play the moe prominent role in terms of audiovisual production and has a very comprehensive
membership among Mexico’s actors and other audiovisual performers.

(b) Collective Agreements and Individual Contracts for Audiovisual Production

Performers in Mexico arbkired under individual service contracts each time they work in
audiovisual productions. The only exception to this system is that which exists for certain actors
who are regularly employed by the largest Mexican television company, Televisa. These star
performers have exclusive contracts of employment by which they are paid monthly whether they
are working on a production or not. This allows Televisa to retain their exclusive services for
telenovelagsoap operas) and prevents them from taking worloapsoperas or other programs
for competing national or foreign companies.

There is a strong tradition of collective bargaining and organization for performers in
Mexico and, as in certain other civil law countries, the agreements made by trade unions are
linked to the Federal Labor Law and indeed codified within that law, rather than being private
arrangements between parties as is seen in the A®akon legal tradition.

ANDA therefore negotiates separate, though similar, collective terms with evevistete
production company and also has an agreement with film producers who work within Mexican
territory. However these agreements are labor agreements and do not deal with issues relating to
intellectual property rights. The agreements establish mimmand are widely observed by
producers.

ANDA's negotiations with producers focus on performers’ working conditions, including
minimum fees, travel and per diems, overtime and also displacement fees for foreign workers
which are fees charged to producbkysthe unions for each nellexican employed on a foreign
film. Like other Mexican film unions, ANDA'’s agreements are applied even to foreign
producers working in Mexico and the union also has certain jurisdiction over work permits for
non-Mexican actors.Other benefits provided by the union include free medical treatment and a
retirement fund which emanates in part from the collective agreements.

(c) Contracts, Collective Agreements and Television Repeat Fees

The payment of repeat fees for performigrselevision is negotiated as part of the
performer’s individual contract or collective agreement with the television producer. The
producer pays a determined percentage of the artist’s original salary. The percentages range from
10-100% of the fee depwling on the bargaining power of the star at the time of entering into the
original contract. These fees are administered via the collecting s@&geigiacion Nacional de
Intérpretes(ANDI).
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D. COLLECTIVE ADMINISTRATION OF PERFORMERSRIGHTS

(@) ANDI-a Performers’ Collecting Society

In 1957 the members of the Mexican actors’ union ANDA set up a new organization known
as ANDI (Asociacion Nacional de Intérpretgsrising from the copyright law then in force that
had been enacted in 1956. Establishedn association to defend moral and patrimonial rights
and to pursue the rights of national and foreign performers arising from the commercial use of
their works in Mexico, ANDI immediately embarked upon the key tasks of sensitizing
performers to the imortance of their intellectual property rights and also started negotiations to
obtain payment for performers for the public performance of phonograms, against considerable
resistance from users.

In subsequent decades, ANDI has grown in strength andtaesiestablishing tariffs for
the use of performances in different media, as technology developed, lobbying politicians to gain
improvements in the legal situation of performers. The organization became completely separate
from ANDA in the 1970’s, althogh the two work closely together, and is a Aomofit body
established under the Federal Law. ANDI represents and manages the rights of its members in
the whole range of different media and uses.

(b) The Legal Basis for the Collective AdministrationRights in Mexico

Title IX of the Federal Law dictates rules for the establishment of collecting societies. The
general definition of what constitutes such a society is contained in Article 192:

“Art. 192. A collecting society is a legal entity withogtinful intent that is set up
under this Law with a view to protecting both national and foreign authors and owners of
neighboring rights, and also collecting and delivering to those persons the sums payable to
them by virtue of their copyright or neighling rights.

“The successors in title of authors and owners of neighboring rights, whether national
or foreign but residing in Mexico, may belong to collecting societies.

“The societies referred to in the foregoing paragraphs shall be set up with @oview
the provision of mutual assistance for their members, and shall base their action on
principles of collaboration, equality and equity, in addition to which they shall operate on
the principles laid down by this Law, which make them into pulntierestbodies.”

The law goes on to state that membership of a collecting society is voluntary and that
right-holders may choose to exercise their rights individually in person or through an agent,
although once having given a mandate to a society, this ceabesato option.

In the case of royalties collected on behalf of rigfolders from abroad, the law states that
the principle of reciprocity shall apply.
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(c) Aims and Responsibilities of Collecting Societies

The following selected articles state someltd key aims and responsibilities of collecting
societies under the law:

“Art. 202: Collecting societies shall pursue the following aims:

1.
2.

3.

o s

to exercise the economic rights of their members;

to keep at the disposal of users, on their premises, thetodgerthat they

manage;

to negotiate with users, according to the terms of the relevant mandate, licenses
for the use of the repertoires that they manage, and to conclude the appropriate
contracts.

to monitor the use of authorized repertoires;

to collect,on behalf of their members, the royalties payable for the copyright or
neighboring rights that belong to them, and to hand those royalties over after
deduction of the society’s administrative costs, provided that express terms of
reference exist;

to collect and distribute over royalties accruing to the owners of foreign
copyright or neighboring rights, either themselves or through collecting societies
that represent them, provided that an express mandate has been granted to the
Mexican collecting societyand after deduction of administrative costs;

to promote or carry out assistance services for the benefit of their members, and
to support promotional activities relating to their repertoires.

“Art. 203. Collecting societies shall be under the followinigligations:

1.
2.

3.

o g bk

to intervene in the protection of the moral rights of their members;

to agree to manage the economic rights or neighboring rights that are entrusted
to them in accordance with their objective or aims;

to have their articles of associationdastatutes entered in the Public Copyright
Register once they have been licensed to operate, and also the rules of collection
and distribution, the contracts concluded with users and the representation
contracts that they have with counterpart societies, and the instruments and
documents by which members of their governing and supervisory bodies,
directors and agents are appointed, all within 30 days following approval,
conclusion, election or appointment, as the case may be;

to give all members equal tremént;

to give all users equal treatment;

to negotiate the amount of the royalties payable by users of the repertoire that
they manage and, where no agreement is reached, to prapeseloption of a
general tariff to the Institute, and submit supportingdence.”

Finally, the Law requires that a collecting society publish the rules to which systems for the
distribution of amounts collected are subject; and that those rules shall be based on the principle
whereby the owners of the economic or neighborights represented are granted a share in the
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royalties collected that is strictly proportional to the current, actual and proven use of their works,
performances, phonograms or broadcasts.

(d) ANDI's Administrative Structures and Requirements

ANDI is run by a Board of Directors and a Committee of Scrutiny (Comité de Vigilancia)
that are both elected every 6 years by the more than 17,000 performers who are currently in the
organization’s membership.

The members of ANDI are defined as:

— Actors and actsses;

— Narrators;

—  Speakers;

—  Singers;

—  Models;

— Dancers;

— Any person who undertakes a similar activity and whose performance (voice, and/or
image) is fixed in any way that makes its repetition possible in any media.

Foreign performers are able to join ANDI dsect members.

ANDI charges an administration fee of 15% of the royalties collected to its Mexican
members, and 20% for foreign performers.

(e) How Performers Join ANDI

To become a member of ANDI, performers must sign a general mandate, confgroing u
the collecting society the right to represent and collect on the basis of his/her current and future
work, money due from the exercise of his/her patrimonial rights. This mandate is required under
the Federal Law. In order to join, performers musiguce a relevant ANDA union contract as
well as other documents, in order to prove that they have indeed worked on a production.

() The Social Role of ANDI

ANDI also has a very significant social role, established under the law, in assisting those of
its members who, for reasons or age or infirmity no longer have the ability to make their living in
the acting profession or who require other kinds of social assistance. The organization provides a
range of social benefits for its members through a fumdler the following headings:

—  Social security

—  Solidarity assistance

—  Assistance for total incapacity

- Extraordinary annual assistance
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—  Assistance for purchasing glasses
- Assistance for dental services

Funds available stem from the interest earned on indoome performers’ rights and a
range of different eligibility requirements pertain in order to obtain these benefits.

(g) Rights and Fees Negotiated and Collected by ANDI

ANDI deals with all those areas of the industry that make a communication futhies of
works in order to make a profit, principally Cinema, Radio and Television. Since 1997 and the
introduction of a presumption of transfer of rights for audiovisual performances ANDI has
predominantly collected remuneration due with respect tetimemercial use of phonograms.

The society is engaged in a vigorous legal and political lobbying campaign to change this
situation.

Television repeats

While ANDA, the union negotiates the basic collective agreements for performers with
television, ANDIdistributes the subsequent repeat fees paid by producers for repeats of
programspayments in these cases vary between 100% for each repeat to 10% depending on the
age of the production and the part of the world in which the program is being repeated.

Conmunication to the public of phonograms

In addition, since, ANDI has been able to negotiate tariffs for a range of users that use those
works in order to make a direct or indirect profit (as defined by the Federal Law), including;
Hotels, bars, hospitalsjghtclubs motels, planes, buses, airports, restaurants, jukeboxes, boats,
trains banks etc.

(h) Commercials

Article 74 of the Federal Law regulates contracts made for commercials and specifies that
artists will have the right to receive no less tithe same amount of payment as was contracted
for each six months of use. However after each three years the artist’'s authorization must be
sought if the commercial is still to be used. The advertising agencies are responsible for these
payments directlyo the performers, rather than the collecting society, since these payments are
based on the original contractual agreement.
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(i) Multimedia and Internet Use

At present there are no tariffs established for these uses, although the law makes this
possilte.

Figures

Table 1: Comparison of ANDI’s income (period 198994 with period 1992000)
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Table 2: Comparison of income from new areas (sound recordings); 2Q8%
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Table 3: Comparisoof distributions made, period 198994 with period 1992000
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