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A: THE WIPO COPYRIGHT TREATY
[. INTRODUCTION

1. The BerneConvention for the Protection of Literary and Artistic Works (hereinafter:
“the Berne Convention”), after its adoption in 1886, was revised quite regularly,
approximately every 20 years, until the “twin revisions” which took place in Stockholm in
1967 andn Paris in 1971 (“twin revision,” because the substantive provisions of the
Stockholm Act did not enter into force, but (with the exception of the protocol to that Act)
were incorporategpractically unchangedby the Paris Act, in which only the Appendix,
concerning nofvoluntary licenses applicable in developing countries, included new
substantive modifications.)

2. The revision conferences were convened, in general, in order to find responses to new
technological developments (such as soundming technology, photography, radio,
cinematography and television).

3. Inthe 1970s and 1980s, a number of important new technological developments took
place (reprography, videotechnology, compact cassette systems facilitating “homée’taping,
satellite broadcasting, cable television, the increase of the importance of computer programs,
computergenerated works and electronic databases, etc.).

4.  For a while, the international copyright community followed the strategy of “guided
dewelopment,” rather than trying to establish new international norms.

5. The recommendations, guiding principles and model provisions worked out by the
various WIPO bodies (at the beginning, frequently in cooperation with Unesco) offered
guidanceo governments on how to respond to the challenges of new technologies. Those
recommendations, guiding principles and model provisions were based, in general, on
interpretation of existing international norms, particularly the Berne Convention (for égamp
concerning computer programs, databases, “home taping,” satellite broadcasting, cable
television); but they also included some new standards (for example, concerning distribution
and rental of copies).

6. The guidance thus offered in theddguided development” period had an important
impact on national legislation, contributing to the development of copyright all over the
world.

7. Atthe end of the 1980s, however, it was recognized that mere guidance would not
suffice any longr; new binding international norms were indispensable.

Sam Ricketson used this expression in his book “The Berne Convention for the Protection of
Literary and Artistic Works: 1888986, Kluwer, London, 1986. He wrote the following:

“In essence, ‘guided develmgnt’ appears to be the present policy of WIPO, whose activities in
promoting study and discussion on problem areas have been of fundamental importance to
international copyright protection in recent years.”
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8.  The preparation of new norms began in two forums. At GATT, in the framework of the
Uruguay Round negotiations, and at WIPO, first, in one committee of experts and, later, in
two paralel committees of experts.

9. For awhile, the preparatory work in the WIPO committees was slowed down, since
governments concerned wanted to avoid undesirable interference with the complex
negotiations on the tradelated aspects of intellectyaroperty rights (TRIPS) then taking
place within the Uruguay Round.

10. After the adoption of the TRIPS Agreement, a new situation emerged. The TRIPS
Agreement included certain results of the period of “guided development,” but it did not
respnd to all challenges posed by the new technologies, and, whereas, if properly interpreted,
it has broad application to many of the issues raised by the spectacular growth of the use of
digital technology, particularly through the Internet, it did not sfiesily address some of

those issues.

11. The preparatory work of new copyright and neighboring rights norms in the WIPO
committees was, therefore, accelerated, leading to the relatively quick convocation of the
WIPO Diplomatic Conference on Gain Copyright and Neighboring Rights Questions which
took place in Geneva from December 2 to 20, 1996.

12. The Diplomatic Conference adopted two treaties: the WIPO Copyright Treaty
(hereinafter also referred to as “the WCT” or as “the Treatyiyl the WIPO Performances
and Phonograms Treaty (hereinafter referred to as “the WPPT").

II. LEGAL NATURE OF THE WCT AND ITS RELATIONSHIP
WITH OTHER INTERNATIONAL TREATIES

13. The first sentence of Article 1(1) of the WCT provides that “[t]fii®aty is a special
agreement within the meaning of Article 20 of the Berne Convention for the Protection of
Literary and Artistic Works, as regards Contracting Parties that are countries of the Union
established by that Convention.” Article 20 of therBe Convention contains the following
provision: “The Governments of the countries of the Union reserve the right to enter into
special agreements among themselves, in so far as such agreements grant to authors more
extensive rights than those grantedthg Convention, or contain other provisions not
contrary to this Convention.” Thus, the abegreoted provision of Article 1(1) of the WCT
has specific importance for the interpretation of the Treaty. It makes clear that no
interpretation of the WCT is aeptable which may result in any decrease of the level of
protection granted by the Berne Convention.

14. Article 1(4) of the Treaty establishes a further guarantee for fullest possible respect of
the Berne Convention, since it includes, by refere, all substantive provisions of the Berne
Convention, providing that “Contracting Parties shall comply with Articles 1 to 21 and the
Appendix of the Berne Convention.” Article 1(3) of the Treaty clarifies that, in this context,
the Berne Convention naes the 1971 Paris Act of that Convention. These provisions should
be considered in light of the provisions of Article 17 of the Treaty, discussed below, under
which not only countries party to the said 1971 Paris Act, and, in general, not only countries
party to any act of the Berne Convention, but also any member countries of WIPO,
irrespective of whether or not they are party to the Convention, and also certain
intergovernmental organizations, may adhere to the Treaty.
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15. Atrticle 1(2) of theTreaty contains a safeguard clause similar to the one included in
Article 2.2 of the TRIPS Agreement: “Nothing in this Treaty shall derogate from existing
obligations that Contracting Parties have to each other under the Berne Convention for the
Protectia of Literary and Artistic Works.” The scope of this safeguard clause differs from
the parallel provision in the TRIPS Agreement. The TRIPS safeguard clause also has
importance from the viewpoint of at least one article of the Berne Convention whicaigsnt
substantive provisiormiamely Article ®is on moral rightssince that article is not included

by reference in the TRIPS Agreement. Article 1(2) of the WCT only has relevance from the
viewpoint of Article22 to 38 of the Berne Convention containingnaithistrative provisions

and final clauses which are not included by reference (either in the WCT or the TRIPS
Agreement) and onlto the extent that those provisions provide obligations for Contracting
Parties.

16. The second sentence of Articl¢l) of the WCT deals with the question of the

relationship of th&VCT with treaties other than the Berne Convention. It states that “[t]his
Treaty shall not have any connection with treaties other than the Berne Convention, nor shall
it prejudice any ripts and obligations under any other treaties.” The TRIPS Agreement and
the Universal Copyright Conventions are examples of such “other” treaties.

17. It should also be pointed out that there is no specific relationship between the WCT and
the WHPT either, and the latter is also an “other “ treaty covered by the second sentence of
Article 1(1) of the WCT. There is also no such relationship between the WCT and the WPPT
equivalent to that between the Berne Convention and the Rome Convention. Aftidier

24(2) of the Rome Convention, only those countries may adhere to that Convention which are
party to the Berne Convention or the Universal Copyright Convention. While, in principle,
any member country of WIPO may accede to the WPPT, it is nohditon that they be

party to the WCT (or the Berne Convention or the Universal Copyright Convention). Itis
another matter that such a separate adherence is not desirable, and, hopefully, will not take
place.

[ll. SUBSTANTIVE PROVISIONS OF THE WCT

Provisions relating to the soalled “digital agenda”

18. During the posiTRIPS period of the preparatory work which led eventually to the WCT
and WPPT, it became clear that the most important and most urgent task of the WIPO
committees and the emtual diplomatic conference was to clarify existing norms and, where
necessary, create new norms to respond to the problems raised by digital technology, and
particularly by the Internet. The issues addressed in this context were referred to as the
“digital agenda.”

19. The provisions of the WCT relating to that “agenda” cover the following issues:
therights applicable for the storage and transmission of works in digital systems, the
limitations on and exceptions to rights in a digital enwineent, technological measures of
protection and rights management information. As discussed below, the right of distribution
may also be relevant in respect of transmissions in digital networks; its scope, however, is
much broader. Therefore, and, athee to its relationship with the right of rental, the right of
distribution is discussed separately below along with that right.
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20. Although the daft of the WCT contained certain provisions intended to clarify the
application of the right of reproduction to storage of works in digital form in an electronic
medium, in the end, those provisions were not included in the Treaty.Diglematic
Conferaice, however, adopted an Agreed Statement which reads as follows: “The
reproduction right, as set out in Article 9 of the Berne Convention, and the exceptions
permitted thereunder, fully apply in the digital environment, in particular to the use of works
in digital form. It is understood that the storage of a protected work in digital form in an
electronic medium constitutes a reproduction within the meaning of Article 9 of the Berne
Convention.”

21. AsearlyasinJune 1982, a WIPO/Unesco Cotteri of Governmental Experts
clarified that storage of works in an electronic medium is reproduction, and since then no
doubt has ever emerged concerning that principle. The second sentence of the Agreed
Statement simply confirms this. It is another mneathat the word “storage” may still be
interpreted in somewhat differing ways.

22. As far as the first sentence is concerned, it follows from it that Article 9(1) of the
Convention is fully applicable. This means that the concept of reproduatider Article

9(1) of the Convention, which extends to reproduction “in any manner or form” irrespective

of the duration of the reproduction, must not be restricted merely because a reproduction is in
digital form through storage in an electronic memanyg just because a reproduction is of a
temporary nature. Athe same time, it also follows from the same first sentence that

Article 9(2) of the Convention is also fully applicable, which offers an appropriate basis to
introduce any justified exceptiossich as the abowaentioned cases of transient and

incidental reproductions in national legislation, in harmony with the “tatep test” provided

for in that provision of the Convention.

23. During the preparatory work, an agreement emerged in the WIPO committees that the
transmission of works on the Internet and in similar networks should be the object of an
exclusive right of authorization of the author or othepgoght owner; with appropriate
exceptions, of course.

24. There was, however, no agreement concerning the right or rights which should actually
be applied, although the rights of communication to the public and distribution were identified
as he two major possibilities. MWas, however, also noted that the Berne Convention does not
offer full coverage for those rights; the former does not extend to certain categories of works,
while explicit recognition of the latter covers only one categogmely that of

cinematographic works.

25. Differences in the legal characterization of digital transmissions were partly due to the
fact that such transmissions are of a complex nature, and that the various experts considered
one aspect more ant than another. There was, however, a more fundamental reason,
namely that coverage of the abereentioned two rights differs to a great extent in national
laws. It was mainly for this reason that it became evident that it would be difficult to reach
consensus on a solution based on one right over the other.
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26. Therefore, a specific solution was worked out and proposed; namely, that the act of
digital transmission should be described in a neutral way, free from specific legal
characterizatin, that is, which of the two “traditional” rights mentioned above covers it; that
such a description should be technolegpecific and, at the same time, should convey the
interactive nature of digital transmissions; that, in respect of legal chatzatien of the
exclusive rightthat is, in respect of the actual choice of the right or rights to be applied
sufficient freedom should be left to national legislation; and, finally, that the gaps in the
Berne Convention in the coverage of the relevanttgglthe right of communication to the
public and the right of distributiershould be eliminated. This solution was referred to as the
“umbrella solution.”

27. The WCT applies this “umbrella solution” in a specific manner. Since the countries
which preferred the application of the right of communication to the public as a general option
seemed to be more numerous, the Treaty extends applicability of the right of communication
to the public to all categories of works, and clarifies that that regbd covers transmissions

in interactive systems described in a leghbracterizatiofiree manner. This is included in
Article 8 of the Treaty which reads as followsWithout prejudice to the provisions of

Articles 11(2)(ii), 1Dis(1)(i) and (ii), 1Xer(1)(ii), 14(1)(ii) and 14is(1) of the Berne

Convention, authors of literary and artistic works shall enjoy the exclusive right of

authorizing any communication to the public of their works, by wire or wireless means,
including the making available toépublic of their works in such a way that members of the
public may access these works from a place and at a time individually chosen by them.” As a
second step, however, when this provision was discussed in Main Committee | of the
Diplomatic Conferencat was statedand no Delegation opposed the statermtrat

Contracting Parties are free to implement the obligation to grant exclusive right to authorize
such “making available to the public” also through the application of a right other than the
right of communication to the public or through the combination of different rights. By the
“other” right, of course, first of all, the right of distribution was meant, but an “other” right
might also be a specific new right such as the right of making avaitalilee public as

provided for in Articles 10 and 14 of the WPPT.

28. An Agreed Statement was adopted concerning the ajowéed Article 8. It reads as
follows: “Itis understood that the mere provision of physical facilities for enabling ddimga

a communication does not in itself amount to communication within the meaning of this
Treaty or the Berne Convention. It is further understood that nothing in Article 8 precludes a
Contracting Party from applying Article bis(2).” On the basis of dcussions within Main
Committeel concerning this issue, it is clear that the Agreed Statement is intended to clarify
the issue of liability of service and access providers in digital networks like the Internet.

29. The Agreed Statement actuaitates something obvious, since it is evident that, if a
person engages in an act not covered by a right provided in the Convention (and in
corresponding national laws), such person has no direct liability for the act covered by such a
right. It is anotter matter, that, depending on the circumstances, he may still be liable on
another basis, such as contributory or vicarious liability. Liability issues are, however, very
complex; the knowledge of a large body of statutory and case law is needed iocesuthy

so that a given case may be judged. Therefore, international treaties on intellectual property
rights, understandably and rightly, do not cover such issues of liability. The WCT follows

this tradition.
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30. An Agreed Statement was adopted in this respect, which reads as folldvis: “
understood that the provisions of Article 10 [of the Treaty] permit Contracting Parties to carry
forward and appropriately extend into the digital Bamment limitations and exceptions in

their national laws which have been considered acceptable under the Berne Convention.
Similarly, these provisions should be understood to permit Contracting Parties to devise new
exceptions and limitations that arp@opriate in the digital network environment. lItis also
understood that Article 10(2) [of the Treaty] neither reduces nor extends the scope of
applicability of the limitations and exceptions permitted by the Berne Convention.”
Theprovisions of Articlel0 of the Treaty referred to in the agreed statement are discussed
below. It is obvious that extending limitations and exceptions into the digital environment, or
devising new exceptions and limitations for such environment, is subject to thestiepgest
included in that Article.

31. Itwas recognized, during the preparatory work, that it is not sufficient to provide for
appropriate rights in respect of digital uses afrks, particularly uses on the Internet. In such

an environment, no rights may be applied efficiently without the support of technological
measures of protection and rights management information necessary to license and monitor
uses. There was agreemémat the application of such measures and information should be
left to the interested rights owners, but also that appropriate legal provisions were needed to
protect the use of such measures and information. Such provisions are included in Article 11
and 12 of the Treaty.

32. Under Article 11 of the Treaty, Contracting Parties must provateuate legal

protection and effective legal remedies against the circumvention of effective technological
measures that are used by authors in connesgtitinthe exercise of their rights under this
Treaty or the Berne Convention and that restrict acts, in respect of their works, which are not
authorized by the authors concerned or permitted by law.”

33. Atrticle 12(1) of the Treaty obliges Contring Parties to “provide adequate and

effective legal remedies against any person knowingly performing any of the following acts
knowing, or with respect to civil remedies having reasonable grounds to know, that it will
induce, enable, facilitate or coradean infringement of any right covered by this Treaty or the
Berne Convention: (i) to remove or alter any electronic rights management information
without authority; (ii) to distribute, import for distribution, broadcast or communicate to the
public,without authority, works or copies of works knowing that electronic rights
management information has been removed or altered without authority.” Article 12(2)
defines “rights management information” as meaning “information which identifies the work,
theauthor of the work, the owner of any right in the work, or information about the terms and
conditions of use of the work, and any numbers or codes that represent such information,
when any of these items of information is attached to a copy of a worReas in

connection with the communication of a work to the public.”

34. An Agreed Statement was adopted by the Diplomatic Conference concerning Article 12
of the Treaty which consists of two parts. The first part reads as follows: “It isratute

that the reference to ‘infringement of any right covered by this Treaty or the Berne
Convention’ includes both exclusive rights and rights of remuneration.” The second part
reads as follows: “Itis further understood that Contracting Partieswtlrely on this Article
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to devise or implement rights management systems that would have the effect of imposing
formalities which are not permitted under the Berne Convention or this Treaty, prohibiting the
free movement of goods or impeding the enjoymaights under this Treaty.”

Other substantive provisions

35. The WCT settles the issues listed in the abaowentioned subtitle in a simple way: in
Article 3, it provides for thenmutatis mutandispplication of Article 3 to 6 of the Berne
Convention. (The refence to the Berne Convention also includes Articles 2 dmsldf the
Convention, but those provisions are not relevant in the present context; they are discussed
below.)

36. Inthemutatis mutandispplication of those provisions, a numbelsgues may emerge;
therefore, an Agreed Statement was also adopted by the Diplomatic Conference as guidance,
which reads as follows: “It is understood that, in applying Article 3 of this Treaty, the
expression ‘country of the Union’ will be read as ifvere a reference to a Contracting Party

to this Treaty in the application of those Berne Articles in respect of protection provided for in
this Treaty. Itis also understood that the expression ‘country outside the Union’ in those
Articles in the Berne @nvention will, in the same circumstances, be read as if it were a
reference to a country that is not a Contracting Party to this Treaty, and that ‘this Convention’
in Articles 2(8), dis(2), 3, 4 and 5 of the Berne Convention will be read as if it were a
reference to the Berne Convention and this Treaty. Finally, it is understood that a reference in
Articles 3 to 6 of the Berne Convention to a ‘national of one of the countries of the Union’

will, when these Articles are applied to this Treaty, mean, gard to an intergovernmental
organization that is a Contracting Party to this Treaty, a national of one of the countries that is
member of that organization.”

37. The abovediscussed Article 3 of the Treaty also prescribesrthgatis mutandis

application of Articles 2 andlds of the Berne Convention. There was some hesitation at the
Diplomatic Conference concerning whether a reference to those provisions is really needed,
considering that ArticleL(4) of the Treaty already obliges Contracting Parties to comply with
Articles 1 to 21 of the Berne Convention, that is, also with Articles 2 dvid & the

Convention. However, some delegations were of the view that Articlesl 2bisare similar

in their nature to Articles 3 to 6 of the Convention in the sense that, they regulate a certain
aspect of the scope of application of the Convention: the scope of the subject matter covered.

38. With these provisions of the €aty, there is no doubt that the same concept of literary
and artistic works, and to the same extent, is applicable under the Treaty as the concept and
extent of such works under the Berne Convention.

39. The Treaty, also includes, however, soa@ifications in this respect similar to those
which are included in the TRIPS Agreement.
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40. First, Article 2 of the Treaty clarifies that “[c]lopyright protection extends to expressions
and not to ideas, procedures, methods of operation dienadtical concepts as such.” This is
virtually the same as the clarification included in Article 9.2 of the TRIPS Agreement. Nor is
the principle reflected in Article 2 new in the context of the Berne Convention,-sasce
reflected in the records of thliplomatic conferences adopting and revising the Convention
countries party to the Convention have always understood the scope of protection under the
Convention in that way.

41. Second, Articles 4 and 5 of the Treaty contain clarifications conog the protection of
computer programs as literary works and compilations of data (databases). With some
changes in wording, those clarifications are similar to those included in Article 10 of the
TRIPS Agreement. This is underlined by two Agreed &ta¢nts adopted by the Conference
concerning the abovmentioned Articles. Those two Statements clarify that the scope of
protection for computer programs under Article 4 of the Treaty and for compilations of data
(databases) under Atrticle 5 of the Tredtyconsistent with Article 2 of the Berne Convention
and on par with the relevant provisions of the TRIPS Agreement.”

42. The only substantive difference between Article 4 and 5 of the WCT, on the one hand,
and Article 10 of the TRIPS Agreemermin the other, is that the provisions of the WCT use
more general language. Article 10.1 of the TRIPS Agreement provides for the protection of
computer programs “whether in source or object code,” while Article 4 of the WCT does the
same concerning comf®ar programs “whatever may be the mode or form of their
expression.” It is understood that the scope of protection is the same under the two
provisions, but the text of the WCT is less technolapecific. Similarly, Article 10.2 of the
TRIPS Agreementeaks about “compilations of data or other material, whether in machine
readable or other form,” while Article 5 of the WCT refers, in general, to “compilations of
data or other material, in any form.”

43. Atrticle 6(1) of the WCT provides an exclusive right to authorize the making available to
the public of originals and copies of works through sale or other transfer of ownership, that is,
an exclusive right of distribubin. Under the Berne Convention, it is only in respect of
cinematographic works that such a right is granted explicitly. According to certain views,
such a right, surviving at least until the first sale of copies, may be deduced as an
indispensable cordly to the right of reproduction, and, in some legal systems, the right of
distribution is in fact recognized on this basis. Other experts are, however, of a different view
and many national laws do not follow the solution based on the concept of implicit
recognition of the right of distribution. Article 6(1) of the WCT should be considered, as a
minimum, a useful clarification of the obligations under the Berne Convention (and also
under the TRIPS Agreement which includes by reference the relevantipros/isf the
Convention). However, it is more justified to consider Article 6(1) as containing a Berne

plus TRIPSpluselement.

44. Article 6(2) of the Treaty deals with the issue of the exhaustion of the right of
distribution. It does not obliggContracting States to choose national/regional exhaustion or
international exhaustietor to regulate at all the issue of exhaustiohthe right of

distribution after the first sale or other first transfer of ownership of the original or a copy of
the wak (with the authorization of the author).
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45. Article 7 of the Treaty provides an exclusive right of authorizing commercial rental to
the public in respect of the same categories of wenksnely, computer programs,
cinematographic works, and wa embodied in phonograms, as determined in the national
laws of Contracting Parties-as those covered by Articles 11 and 14.4 of the TRIPS
Agreement, and with the same exceptions (namely, in respect of computer programs which
are not themselves the essahtibjects of the rental; in respect of cinematographic works
unless commercial rental leads to widespread copying of such works materially impairing the
exclusive right of reproduction; and in the case where a Contracting Party, on April 15, 1994,
had and continues to have in force a system of equitable remuneration for rental of copies of
works included in phonograms, instead of an exclusive right (where that Contracting Party
may maintain that system provided that commercial rental does not give fise mmaterial
impairment of the exclusive right of authorization)).

46. An Agreed Statement was adopted by the Diplomatic Conference in respect of
Articles6 and 7 of the Treaty. It reads as follows: “As used in these Articles, the expressions
‘copies’ and ‘original and copies,’ being subject to the right of distribution and the right of
rental under the said Articles, refer exclusively to fixed copies that can be put into circulation
as tangible objects.” The question may emerge whetheAirised Statement conflicts with

the “umbrella solution” for transmissions in interactive digital networks, and, particularly,
whether or not it excludes application of the right of distribution to such transmissions. The
answer to this question is obvidysiegative. The Agreed Statement determines only the
minimum scope of application of the right of distribution; it does not create any obstacle for
Contracting States to exceed that minimum.

47. Article 9 of the WCT eliminates the unjustified discrimination against photographic
works concerning the duration of protection; it obliges Contracting Parties not to apply
Article 7(4) of the Berne Convention (which, as also for works of applied art, pbesca
shorter term25 yearsfor photographic works than the generalygar term).

48. Atrticle 10 of the Treaty contains two paragraphs. Paragraph(1l) determines the types of
limitations on, or exceptions to, the hts granted under the Treaty which may be applied,

while paragraph (2) provides criteria for the application of limitations of, or exceptions to, the
rights under the Berne Convention.

49. Both paragraphs use the thrstep test included in Artle 9(2) of the Berne Convention

to determine the limitations and exceptions allowed (hamely, exceptions or and limitations are
only allowed (i) in certain special cases; (ii) provided that they do not conflict with a normal
exploitation of the work: and further (iii) provided that they do not unreasonably prejudice

the legitimate interests of the authors). Under Article 9(2) of the Berne Convention, this test
is applicable only to the right of reproduction, while both paragraphs of Article 10 of the

Treay cover all rights provided for by the Treaty and the Berne Convention, respectively. In
that respect, the provisions of Article 10 are similar to Article 13 of the TRIPS Agreement
which applies the same test for all rights provided for by the TRIPS é&gsnt either directly

or through inclusion by reference of the substantive provisions of the Berne Convention.
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50. Article 13 of the WCT refers simply to Article 18 of the Berne Convention to determine
the works to whichhe Treaty applies at the moment of its entry into force for a given
Contracting State, and provides that the provisions of that Article must be applied also to the
Treaty.

51. Atrticle 14 of the Treaty contains two paragraphHParagraph (1) is amutatis mutandis
version of Article 36(1) of the Berne Convention. It provides that “Contracting Parties
undertake to adopt, in accordance with their legal systems, the measures necessary to ensure
the application of this Treaty.”

52. Paragraph (2) is mutatis mutandisersion of the first sentence of Article 41.1 of the
TRIPS Agreement. It reads as followsCd&ntracting Parties shall ensure that enforcement
procedures are available under their law so as to permitteféeaction against any act of
infringement of rights covered by this Treaty, including expeditious remedies to prevent
infringements and remedies which constitute a deterrent to further infringements.”

IV. ADMINISTRATIVE PROVISIONS AND FINAL CLAUSES

53. Atrticles 15 to 25 of the WCT contain the administrative provisions and final clauses of
the WCT which cover such issues as the Assembly of Contracting States, the International
Bureau, eligibility for becoming party to the Treaty, signaturé¢haf Treaty, entry into force

of the Treaty, effective date of becoming party to the Treaty, reservations (no reservations);
denunciation of the Treaty, languages of the Treaty and depository.

54. These provisions, in general, are the same asoitar to the provisions of other WIPO
treaties on the same issues. Only two specific features should be mentioned, namely the
possibility of intergovernmentarganizationdecoming party to the Treaty and the number
of instruments of ratification or @ession needed for entry into force of the Treaty.

55. Article 17 of the Treaty provides for eligibility for becoming party to the Treaty. Under
paragrapl{l), any member State of WIPO may become party to the Treaty. Paragraph (2)
provides that[tlhe Assembly may decide to admit any intergovernmental organization to
become party to this Treaty which declares that it is competent in respect of, and has its own
legislation binding on all its Member States on, matters covered by this Treatyatrititihs

been duly authorized, in accordance with its internal procedures, to become party to this
Treaty.” Paragraph (3) adds the following: “The European Community, having made the
declaration referred to in the preceding paragraph in the Diplomatideence that has

adopted this Treaty, may become party to this Treaty.”

56. The number of instruments of ratification or accession needed for the entry into force of
the treaties administered by WIPO has been traditionally fixed quite love isithe most

frequent number. The WCT, in its Article 20, fixes this number much higher, namely at 30
instruments of ratification or accession by States.
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V. CONCLUSIONS

57. As discussed above, the most important feature of the WCT is timeiutdes provisions
necessary for the adaptation of the international copyright norms to the challenges and
requirements of digital technology, particularly of global digital networks like the Internet.

58. The participation in, and the use difie Global Information Infrastructure based on such
technology and such networks is an obvious interest of all countries. The-AIQIg with
the WPPTestablishes the legal conditions for this.

59. For this reason, itis also in the clear intdresall countries to accede to the WCT (as
well as to the WPPT).

B: THE WIPO PERFORMANCES AND PHONOGRAMS TREATY
INTRODUCTION

60. The WIPO Diplomatic Conference on Certain Copyright and Neighboring Questions
(Geneva, December 2 to 20, 199@lpated two treaties: the WIPO Copyright Treaty
(hereinafter referred to as “the WCT”) and the WIPO Performances and Phonograms Treaty
(hereinafter referred to as “the WPPT,” and, in given contexts, as “the Treaty”). This
document deals with the latter.

61. The preparation of the abovaentioned two treaties took place in two Committees of
Experts. First, the Committee of Experts on a Possible Protocol to the Berne Convention was
established in 1991, which prepared what eventually became the VWG4 original terms of
reference of that Committee also included the rights of producers of phonograms. In 1992,
however, those rights were carved out of the terms of reference of that Committee, and a new
Committee, the Committee of Experts on a Pdssibstrument for the Rights of Performers

and Producers of Phonograms, was established. The said instrument was referred to during
the preparatory work, in general, as the “New Instrument,” and its terms of reference extended
to all aspects of the protetion of the rights of performers and producers of phonograms where
the clarification of existing international norms or the establishment of new norms seemed
desirable.

62. Inrespect of those rights, the existing international standards wdteletin the Rome
Convention adopted in 1961. At the time of its adoption, the Rome Convention was
recognized as a “pioneer convention,” since it had established norms concerning the said two
categories of rights and the rights of broadcasting organizafjointly referred to as

“neighboring rights”) which, in the great majority of countries, did not yet exist.

63. Inthe 1970s and 1980s, however, a great number of important new technological
developments took place (videotechnology, compassetie systems facilitating “home

taping,” satellite broadcasting, cable television, compretated uses, etc.). Those new
developments were discussed in the Intergovernmental Committee of the Rome Convention
and were also addressed in various WIPO ingst(of committees, working groups,
symposiums) where the smlled “neighboring rights” were discussed.

64. As aresult, guidance was offered to governments and legislators in the form of
recommendations, guiding principles and model provisions
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65. Atthe end of the 1980s, as also in the field of copyright, it was recognized that mere
guidance would no longer suffice; binding new norms were indispensable.

66. The preparation of new norms began in two forums. At WIPO, firsthe above
mentioned committees of experts and at GATT, in the framework of the Uruguay Round
negotiations.

67. For awhile, the preparatory work in the WIPO committees was slowed down, since the
governments concerned wanted to avoid any uinalele interference with complex

negotiations on the tradelated aspects of intellectual property rights (TRIPS) within the
Uruguay Round.

68. After the adoption of the TRIPS Agreement, a new situation emerged. The TRIPS
Agreement included ctin results of the meetings referred to above, but it did not respond to
all challenges posed by the new technologies, and, whereas, if properly interpreted, it has
broad application to many of the issues raised by the spectacular growth of the uséabf dig
technology, particularly through the Internet, it did not specifically address some of those
issues, and, thus, clarification and certain new norms were viewed as desirable.

69. The preparatory work of new copyright and neighboring rightsnsin the WIPO
committees was, therefore, accelerated, and that led to the relatively quick convocation of the
WIPO Diplomatic Conference on Certain Copyright and Neighboring Rights Questions which
took place in Geneva from December 2 to 20, 1996, anakvadopted the two new treaties.

LEGAL NATURE OF THE WPPT AND ITS RELATIONSHIP WITH OTHER
INTERNATIONAL TREATIES

70. Inthe early preparatory work of the WPFThe New Instrumentthe idea emerged

that it should have the same relationship vite Rome Convention as the WEThe Berne
Protocol-was supposed to have with the Berne Convention; that is, it should be a special
agreement under Articl2 of the Rome Convention (which determines the nature and
conditions of such agreemenisutatismutandis the same way as Articl20 of the Berne
Convention).

71. This idea, however, did not get sufficient support, and the relationship between the
WPPT and the Rome Convention has been regulated in a way similar to the relationship
betweenlie TRIPS Agreement and the Rome Convention. This means tiagg@neral,
application of the substantive provisions of the Rome Convention is not an obligation of the
Contracting Parties; (iipnly a few provisions of the Rome Convention are included b
reference (those relating to the criteria of eligibility for protection); and Airtjcle 1(2) of the
Treaty containsmutatis mutandigpractically the same provision as Article 2.2 of the TRIPS
Agreement, that is, that nothing in the Treaty derogéata®s obligations that Contracting
Parties have to each other under the Rome Convention.

72. Article 1(3) of the Treaty, in respect of the relation to the other treaties, includes a
provision similar to Article 1(2) of the WCT: “The Treaty shallnot have any connection
with, nor shall it prejudice any rights and obligations under, any other treaties.”
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73. The title of Article 1 of the WPPT is “Relation to Other Conventions,” but

paragrapl{2) of the Article deals with a broader questi namely, the relationship between
copyright, on the one hand, and the “neighboring rights” provided in the Treaty, on the other.
This provision reproduces the text of Article 1 of the Rome Convention word by word:
“Protection granted under this Treatiall leave intact and shall in no way affect the

protection of copyright in literary and artistic works. Consequently, no provision of this
Treaty may be interpreted as prejudicing such protection.” It is well known that, in spite of
the fact that, dung the 1961 Diplomatic Conference adopting the Rome Convention, such
attempts were resisted and this is clearly reflected in the records of the Conference, there have
always been experts who tried to interpret that provision by suggesting that not enly th
protection but also the exercise of copyright should be left completely intact by the protection
and exercise of neighboring rights; that is, if, for example, an author wishes to authorize the
use of the sound recording of a performance of his workheeihe performer nor the

producer of the recording should be able to prohibit that use on the basis of his neighboring
rights. The Diplomatic Conference rejected this interpretation when it adopted an Agreed
Statement which reads as follows: “It is wardtood that Articlel(2) clarifies the relationship
between rights in phonograms under this Treaty and copyright in works embodied in the
phonograms. In cases where authorization is needed from both the author of a work
embodied in the phonogram and afpemer or producer owning rights in the phonogram, the
need for the authorization of the author does not cease to exist because the authorization of
the performer or producer is also required, and vice versa.”

SUBSTANTIVE PROVISIONS OF THE WPPT

Provisons relating to the soalled “digital agenda”

74. During the posfTRIPS period of the preparatory work leading eventually to the WCT

and WPPT, it became clear that the most important and most urgent task of the WIPO
committees, and the eventufiplomatic conference, was to offer clarifications of existing

norms and, where necessary, create new norms to respond to problems raised by digital
technology, particularly by the Internet. The issues addressed in this context were referred to
as the “dgital agenda.”

75. The provisions of the WPPT relating to that “agenda” cover the following issues:
certain definitions, rights applicable to storage and transmission of performances and
phonograms in digital systems, limitations on and exoagtto rights in a digital

environment, technological measures of protection and rights management information. As
discussed below, the right of distribution may also be relevant in respect of transmissions in
digital networks; its scope, however, is olubroader. Therefore, and, also due to its
relationship with the right of rental, the right of distribution is discussed separately below
along with that right.

Definitions

76. The WPPT follows the structure of the Rome Convention, in theesthra it contains,

in Article 2, a series of definitions. The definitions cover more or less the same terms as those
which are defined in Articl& of the Rome Convention: “performers,” “phonogram,”

“producer of phonograms,” “publication,” “broadcastingnore, in the sense that the WPPT

also defines “fixation” and “communication to the public,” and less, in the sense that it does
not define “reproduction” and “rebroadcasting.”
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77. The impact of digital technology is present in the definifpan the basis of the

recognition that phonograms do not necessarily mean the fixation of sounds of a performance
or other sounds any more; now they may also include fixations of (digital) representations of
sounds that have never existed, but that Haeen directly generated by electronic means. The
reference to such possible fixations appears in the definitions of “phonogram,” “fixation,”
“producer of phonogram,” “broadcasting” and “communication to the public.” It should be
stressed, however, thattieference to “representations of sounds” does not expand the
relevant definitions as provided under existing treaties; it only reflects the desire to offer a
clarification in the face of present technology.

78. Although the draft of the WPPT contained certain provisions which were intended to
clarify the application of the right of reproduction to storage of works in digital form in an
electronicmedium, in the end, those provisions were not included in the text of the Treaty.
TheDiplomatic Conference, however, adopted an Agreed Statement which reads as follows:
“The reproduction right, as set out in Articles 7 and 11 [of the WPPT], and thepéros
permitted thereunder through Article 16 [of the WPPT], fully apply in the digital

environment, in particular to the use of performances and phonograms in digital form. Itis
understood that the storage of a protected performance or phonograntahfdign in an
electronic medium constitutes a reproduction within the meaning of these Articles.”

79. Asearly as in June 1982, a WIPO/Unesco Committee of Governmental Experts
clarified that storage of works and objects of neighboring rightmielectronic medium is
reproduction, and since then no doubt has ever emerged concerning that principle. The
second sentence of the agreed statement simply confirms this. It is another matter that the
word “storage” may still be interpreted in somewk#tering ways.

80. As far as the first sentence is concerned, it states the obvious, namely, that the
provisions of the Treaty on the rights of reproduction are fully applicable in a digital
environment. The concept of reproduction must notdstricted merely because a
reproduction is in digital form through storage in an electronic memory, or because a
reproduction is of a temporary nature. the same time, it also follows from the same first
sentence that Article 16 of the Treaty is afatly applicable, which offers an appropriate
basis to introduce any justified exceptions, such as in respect of certain transient and
incidental reproductions, in national legislation, in harmony with the “Hsteg test”
provided for in that provisionfathe Treaty (see below).

81. During the preparatory work, an agreement emerged in the WIPO committees that the
transmission of works and objects of neighboring rigirighe Internet and in similar

networks should be subject to an exclusive right of authorization of the owners of rights, with
appropriate exceptions, naturally.

82. There was, however, no agreement concerning the rights which might actually be
applied. The right of communication to the public and the right of distribution were the two
major options discussed.
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83. The differences in the legal characterization of the acts of digital transmissions were
partly due to the fact that suchahsmissions are of a complex nature, and that the various
experts considered one aspect more relevant than another. There was, however-ambther
more fundamentateason, namely that the coverage of the aboeationed two rights

differs to a great exdnt in national laws. It was mainly for the latter reason that it became
evident that it would be difficult to reach consensus on a solution which would be based on
the application of one right over the other.

84. Therefore, a specific solutionmas worked out and proposed; namely, that the act of
digital transmission should be described in a neutral way, free from specific legal
characterization; that such a description should be technepgpyific and, at the same time,
it should express thteractive nature of digital transmissions; and that, in respect of the
legal characterization of the exclusive rigtitat is, in respect of the actual choice of the right
or rights to be appliegsufficient freedom should be left to national legislatidrhis solution
was referred to as the “umbrella solution.”

85. As far as the WPPT is concerned, the relevant provisions are Articles 10 and 14, under
which performers and producers of phonograms, respectively, must enjoy “the exclusive right
of authorizing the making available to the public” of their performances fixed in phonograms
and of their phonograms, respectively, “by wire or wireless means, in such a way that
members of the public may access them from a place and at a time individuadigrcby

them.” Taking into account the freedom of Contracting Parties to chose differing legal
characterization of acts covered by certain rights provided for in the treaties, it is clear that,
also in this case, Contracting Parties may implement theaateprovisions not only by

applying such a specific right but also by applying some other rights such as the right of
distribution or the right of communication to the public (as long as their obligations to grant
an exclusive right of authorization comoéng the acts described are fully respected).

86. Inthe case of the WCT, the relevant provisions are included in Article 8 which reads as
follows: “Without prejudice to the provisions of Articles 11(1)(ii),di%1)(i) and (ii),

11ten(1)(ii), 14(21)(ii) and 14is(1) of the Berne Convention, authors of literary and artistic
works shall enjoy the exclusive right of authorizing any communication to the public of their
works, by wire or wireless means, including the making available to the publieofworks

in such a way that members of the public may access these works from a place and at a time
individually chosen by them.” When this provision was discussed in Main Committee | of the
Diplomatic Conference mentioned above, it was staé@d noDelegation opposed the
statementthat Contracting Parties were free to implement the obligation to grant exclusive
right to authorize such “making available to the public” also through the application of a right
other than the right of communication to theblic or through the combination of different

rights. By the “other” right, of course, first of all, the right of distribution was meant. (This
means that, in respect of digital transmissions, the “umbrella solution” was applied also in the
case of thaVCT.)

87. An Agreed Statement was adopted concerning the aaeéed Article 8 of the WCT.

It reads as follows: “It is understood that the mere provision of physical facilities for enabling
or making a communication does not in itself amoteontommunication within the meaning

of this Treaty or the Berne Convention. It is further understood that nothing in Article 8
precludes a Contracting Party from applying Articldbls(2).” On the basis of discussions in
Main Committee | on this issué, is clear that the Agreed Statement intends to clarify the
issue of the liability of service and access providers in digital networks like the Intdingt.
equally clear that, although this was not stated explicitly, the principle reflected in trez=égr
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Statement is also applicablautatis mutandisto the abovanentioned provisions of Article
10 and 14 of the WPPT concerning “making available to the public.”

88. The Agreed Statement actually states the obvious, since it has always ldemnt évat,

if a person engages in an act other than an act covered by a right provided for in the
Convention (and in corresponding national laws), such person has no direct liability for the
act covered by such aright. It is another matter, that, depgrah the circumstances, he may
still be liable on another basis, such as contributory or vicarious liability. Liability issues are,
however, very complex; the knowledge of a very large body of statutory and case law is
needed in each country so thagigen case may be judged. Therefore, international treaties
on intellectual property rights, understandably, do not cover such issues of liability. The
WCT and the WPPT follow this tradition.

89. Inthe case of the WCT, an Agreed Statement was adopted concerning limitations and
exceptions, which reads as followstt is understood that the provisions of Article 10 [of the
Treaty] permit Contracting Parties to carry forward and appropri@eignd into the digital
environment limitations and exceptions in their national laws which have been considered
acceptable under the Berne Convention. Similarly, these provisions should be understood to
permit Contracting Parties to devise new exceiand limitations that are appropriate in the
digital network environment. Itis also understood that Article 10(2) [of the Treaty] neither
reduces nor extends the scope of applicability of the limitations and exceptions permitted by
the Berne Conventioth.The Diplomatic Conference stated that this Agreed Statement is
applicablemutatis mutandislso to Article1l6 of the WPPT on limitations and exceptions.

That provision of the WPPT is discussed below. It is obvious that any limitations and
exceptionsexisting or new-in the digital environment are only applicable if they are
acceptable under the “threstep test” indicated in Article 16(2) of the Treaty (see below).

90. It was recognized, during the preparatory work, that it was not sufficient to provide
appropriate rights in respect of digital uses of works and objects of neighboring rights,
particularly uses on the Internet. In such an environment, no rights may becdheffi@ently

without the support of technological measures of protection and rights management
information necessary to license and monitor uses. There was agreement that the application
of such measures and information should be left to the interesgfiet$ owners, but also that
appropriate legal provisions were needed to protect the use of such measures and information.
Those provisions are included in Article 18 and 19 of the WPPT.

91. Under Atrticle 18 of the Treaty, Contracting Parties mu®vide “adequate legal
protection and effective legal remedies against the circumvention of effective technological
measures that are used by performers or producers of phonograms in connection with the
exercise of their rights under this Treaty andttiestrict acts, in respect of their performances
or phonograms, which are not authorized by the performers or the producers of phonograms
concerned or permitted by law.”



WIPO/IPTK/MCT/02/INF.9
pagel8

92. Atrticle 19(1) of the Treaty obliges Contracting Parties to providieguate and

effective legal remedies against any person knowingly performing any of the following acts
knowing, or with respect to civil remedies having reasonable grounds to know, that it will
induce, enable, facilitate or conceal an infringement of agiytrcovered by this Treaty: (ip
remove or alter any electronic rights management information without authoritytp (ii)
distribute, import for distribution, broadcast, communicate or make available to the public,
without authority, performances, cagi of fixed performances or phonograms knowing that
electronic rights management information has been removed or altered without authority.”
Article 19(2) defines “rights management information” as meaning “information which
identifies the performer, thegerformance of the performer, the producer of the phonogram,
the phonogram, the owner of any right in the performance or phonogram, or information
about the terms and conditions of use of the performance or phonogram, and any numbers or
codes that represesuch information, when any of these items of information is attached to a
copy of a fixed performance or a phonogram or appears in connection with the
communication or making available of a fixed performance or a phonogram to the public.”

93. An Agreed Statement was adopted by the Diplomatic Conference concerning Agicle

of the WCT, which contains provisions similar to those of Article 19 of WPPT. The first part
of the agreed statement reads as follows: “It is understood that the reféoeimfengement

of any right covered by this Treaty or the Berne Convention’ includes both exclusive rights
and rights of remuneration.” The second part of the agreed statement reads as follows: “Itis
further understood that Contracting Parties wit nely on this Article to devise or implement
rights management systems that would have the effect of imposing formalities which are not
permitted under the Berne Convention or this Treaty, prohibiting the free movement of goods
or impeding the enjoymermf rights under this Treaty.” The Diplomatic Conference stated

that the abovuoted twepart agreed statement was applicablgtatis mutandisalso to

Article 19 of the WPPT.

Other substantive provisions

94. Article 3 provides for the application of the criteria under the Rome Convention
(Articles4, 5, 17 and 18).

National treatment

95. Atrticle 4 provides for the same kind of national treatment as that prescribed by Article
3.1 of the TRIPS Agreement in nesct of “related” (neighboring) rights; that is, national
treatment only extends to the rights granted under the Treaty.

96. The coverage of the rights of performers is similar to that under the TRIPS Agrégm

it only extends to live aural performances and performances fixed in phonograms, except for
the right of broadcasting and communication to the public of live performances, which under
Article 6(i) extends to all kinds of live performances, not ordyatural ones (as under the

second sentence of Articliet.1 of the TRIPS Agreement).
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97. Itis a question for interpretation whether the right to authorize fixation of unfixed
performances under Article 6(ii) extends to all fixations or only ¥&fions on phonograms.

The text of the provision may suggest a broader coverage; if, however, the definition of
“fixation” under Article 2(c) is also taken into account, it seems that a harrower interpretation
is justified. According to the said defiiin, “fixation” only means “the embodiment of

sounds, or the representation thergiodbm which they can be perceived, reproduced or
communicated through a device” (emphasis added). Thus, Article 6(ii) seems to only extend
to fixation on phonograms (asdtiirst sentence of Article 14.1 of the TRIPS Agreement).

98. Article 5(1) provides as follows: “Independently of a performer’s economic rights, and
even after the transfer of those rights, the performer shall, asdsdpis live aural

performances or performances fixed in phonograms, have the right to claim to be identified as
the performer of his performances, except where omission is dictated by the manner of the use
of the performance, and to object to any distort mutilation or other modification of his
performances that would be prejudicial to his reputation.” This provision, in its main lines,
follows Atrticle 6bis of the Berne Convention (on the moral rights of authors) but it requires a
somewhat lower levedf protection: in respect of the right to be identified as performer, the
element of practicability is built in, and the scope of “the right to respect” is also narrower.
Article 5(2) and (3), on the duration of protection of, and the means of redvess f

safeguarding, the rights, aneutatis mutandisersions of Article ®is(2) and(3) of the Berne
Convention.

99. In addition to the “right of making available” discussed under the “digital agenda,”
above, and a ght of distribution, discussed below, the WPPT provides for practically the
same economic rights for performergyht of broadcasting and communication to the public
of unfixed performances (but in Article 6(ii) it is added: “except where the performiance
already a broadcast performance”), right of reproduction and right of rental (Articles 6, 7 and
9)-as the rights granted in the TRIPS Agreement (Article 14.1 arasAhe TRIPS

Agreement. However, although the scope of the rights is practically the,ghe nature of

the rights (other than the right of rental) is different from the nature of such rights under the
TRIPS Agreement, and under Articfeof the Rome Convention. While the Agreement and
the Convention provide for the “possibility of prevarg” the acts in question, the Treaty
grants exclusive rights to authorize those acts.

100. As far as the distribution right is concerned, Article 8(1) provides that performers have
an exclusive right of authorizing the making available to theliowd the original and copies

of their performances fixed in phonograms, through sale or other tansfer of ownership.
Article 8(2) deals with the issue of the exhaustion of this right. It does not oblige Contracting
States to choose national/regional auktion or international exhaustion, or to regulate at all

the issue of exhaustion (after the first sale or other first transfer of ownership of the original or
a copy concerned with the authorization of the owner of rights).
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101. In addition to the right of “making available” discussed above under the “digital
agenda” and a right of distribution, the WPPT provides the same rights for producers of
phonogramsright of reproduction and right of rental (Articles ahd 13}-as those granted
under the TRIPS Agreement (Article 14.2 and 4).

102. Article 12 containgnutatis mutandishe same provisions concerning a right of
distribution for producers of phonograms in respect of their phonograms as Atides
concerning such a right for performers in respect of their performances fixed in phonograms
(see above).

103. Article 15 provides practically the same kind of right to remwatien to performers and
producers of phonograms as Article 12 of the Rome Convention (except that, while the latter
leaves it to national legislation whether this right is granted to performers, to producers or to
both, the former provides that this rigimust be granted to both, in the form of a single
equitable remuneration) and with the same extent of possible reservations as under Article
16.1(a) of the Rome Convention.

104. A specific feature of Article 15 appears in paragraph (4) which presis follows:

“For the purposes of this Article, phonograms made available to the public by wire or wireless
means in such a way that members of the public may access them from a place and at a time
individually chosen by them shall be considered akéfythad been published for commercial
purposes.”

105. The Diplomatic Conference adopted the following Agreed Statement concerning

Article 15: “It is understood that Article 15 does not represent a complete resolution of the
level of rights of bradcasting and communication to the public that should be enjoyed by
performers and phonogram producers in the digital age. Delegations were unable to achieve
consensus on differing proposals for aspects of exclusivity to be provided in certain
circumstanes or for rights to be provided without the possibility of reservations, and have
therefore left the issue to future resolution.” This statement is a reference to the position that,
in the case of certain nean-demand services, exclusive rights areijied.

106. Under Article 16(1) of the WPPT, Contracting Parties mpyoVide for the same kinds
of limitations or exceptions with regard to the protection of performers and producers of
phonograms as they provide fam,their national legislation, in connection with the protection
of copyright in literary and artistic works.” This provision corresponds in substance to
Article 15.2. of the Rome Convention. It is, however, an important difference that the Rome
Conventon, in its Article 15.1., also provides for specific limitations independent of those
provided for in a given domestic law concerning copyright protection. Two of those specific
limitations (use of short excerpts for reporting current events and epheiiratans by
broadcasting organizations) are in harmorny with the corresponding provisions of the Berne
Convention; the third specific limitation, however, is not, since it provides for the possibility of
limitations in respect of private use without afoyther conditions, while, in the Berne
Convention, limitations for private use are also covered by the general provisions of B(f¢le
and, consequently, are subject to the “thstep test.”
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107. If a country adheres to both the WCT and WW®PT, which is desirable, on the basis of

the aboveguoted Article 16(1) of the WPPT, it is obliged to apply the “thetep test” also for

any limitations and exception to the rights provided for in the WPPT. Article 16(2) of the
WPPT, however, contairesprovision which prescribes this directly also (and, thus, that test is
applicable irrespective of whether or not a given country also adheres to the WCT); it reads as
follows: “Contracting Parties shall confine any limitations of or exceptions tdsigiovided

for in this Treaty to certain special cases which do not conflict with a normal exploitation of the
performance ophonogram and do not unreasonably prejudice the legitimate interests of the
performer or of the producer of the phonogram.”

108. The question of whether or not the rights to be granted under what was first referred to

as the “New Instrument” and what became then the WPPT, may be transferable was discussed
several times. Finally, no provision wascluded into the WPPT on this issue. This,

however, means that the Treagymilarly to the Berne Convention and the W&lbes not

contain any limitation on the transferability of economic rights. The transferability of

economic rights is confirmed aldxy the introductory phrase of Artick(1) on moral rights

of performers which reads as follows: “Independently of a performer’s economic rights and
even after the transfer of those rights.(émphasis added).

109. Under Article 17 of the WPPT, the “term of protection to be granted to performers shall
last, at least, until the end of a period of 50 years computed from the end of the year in which
the performance was fixed in a phonogram.” This term seems to differ fromrtne te

provided for in Article 14.5 of the TRIPS Agreement, which also refers to the year when the
performance took place as an alternative starting point for the calculation of the term. In
practice, however, there is no difference, since, in the case wfifaxed performance, the

term of protection only has a theoretical importance.

110. The term of protection of phonograms differs also in substance from the term provided
for in the TRIPS Agreement. Under Article 14.5 of the Agreement, the 50tgearis

always computed from the end of the year in which the fixation was made, while under
Article 17(2) of the WPPT, the term is calculated from the end of the year in which the
phonogram was published, and it is only in case of absence of publi¢htorn is calculated

as under the TRIPS Agreement. Since publication normally takes place after fixation, the
term under the Treaty, in general, is somewhat longer.

Formalities

111. Under Article 20 of the WPPT, the enjoyment and exercisegifts provided for in the
Treaty must not be subject to any formality.
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112. Article 22(1) of the WPPT, in general, provides for tin@tatis mutandispplication of
Article 18 of the Berne Convention. Article 22(2), howevaltpws for Contracting Parties to
limit the application of Article 5 on moral rights to performances which take place after the
Treaty enters into force for them.

113. Article 20 contains two paragraphs. Paragraph (1)msugatis mutandisersion of

Article 36(1) of the Berne Convention. It provides that “Contracting Parties undertake to
adopt, in accordance with their legal systems, the measures necessary to ensure the
application of this Treaty.” Paragraph (2) israutatis mutandissersion of the first sentence

of Article 41.1 of the TRIPS Agreement. It reads as followg€ohtracting Parties shall
ensure that enforcement procedures are available under their law so as to permit effective
action against any act of infrgement of rights covered by this Treaty, including expeditious
remedies to prevent infringements and remedies which constitute a deterrent to further
infringements.”

ADMINISTRATIVE PROVISIONS AND FINAL CLAUSES

114. Articles 24 to 33 of the WPPTontain administrative provisions and final clauses which
cover such issues as the Assembly of Contracting States, the International Bureau, eligibility
for becoming party to the Treaty, signature of the Treaty, entry into force of the Treaty,
effective date of becoming party to the Treaty, denunciation of the Treaty, languages of the
Treaty and depository.

115. These provisions, in general, are the same as, or similar to, the provisions of other
WIPO treaties on the same issues. Only two spet#atures should be mentioned, namely
the possibility of intergovernmentarganizationdecoming party to the Treaty and the
number of instruments of ratification or accession needed for entry into force of the Treaty.

116. Article 26 of the Traty provides for eligibility to become party to the Treaty. Under
paragrapl{l), any member State of WIPO may become party to the Treaty. Paragraph (2)
provides that “[tjheAssembly may decide to admit any intergovernmental organization to
become partyd this Treaty which declares that it is competent in respect of, and has its own
legislation binding on all its Member States on, matters covered by this Treaty and that it has
been duly authorized, in accordance with its internal procedures, to becotyégoiduis

Treaty.” Paragraph (3) adds the following: “The European Community, having made the
declaration referred to in the preceding paragraph in the Diplomatic Conference that has
adopted this Treaty, may become party to this Treaty.”

117. The number of instruments of ratification or accession needed for the entry into force of
the treaties administered by WIPO has been traditionally fixed quite low; five is the most
frequent number. The WPPT, in its Article 29, fixes this number much hjgtzenely at 30
instruments of ratification or accession by States.



WIPO/IPTK/MCT/02/INF.9
page23

CONCLUSIONS

118. As discussed above, the most important feature of the WPPT is that it includes
provisions necessary for the adaptation of international norms on the pratetperformers
and producers of phonograms to the situation created by the use of digital technology,
particularly of global digital networks like the Internet.

119. The participation in, and the use of, the Global Information Infrastructuredo@ssuch
technology and such networks is an obvious interest of all countries. The YA#RIID with
the WCT-establishes the legal conditions for this.

120. For this reason, itis also a clear interest of all countries to accede to the WPPTl(as we
as to the WCT).

[End of document]



