WIPO

BCEMWPHARA OPTrAHWM3ALUMA
MHTENNEKTYANBHOWK
COBCTBEHHOCTW

WIPO/ACE/15/11

OPUIrMHAN: AHITTUUCKUN
OATA: 26 ABF'YCTA 2022 rogiA

KoHcynbTaTUBHbLIN KOMUTET NO 3alluTe npaB

MaTHaguaTas ceccus
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BbIHECEHWE PELIEHW NO OENAM O HAPYLWEHWW MPAB UC

Loknadbi nodzomossnieHbl NHduel u MexdyHapodHoul accoyuauueli o mogapHbIM 3HaKkam
(INTA)

1. HadetbipHaguaTtomn ceccun KoHcynbTaTMBHOro komuteTa no 3awmute npas (KK3IT),
cocTosiBlienca 2—4 ceHTabpsa 2019 roga, KomnteT noctaHOBMI pacCMOTPETb Ha CBOEW
NSTHagUaToOW ceccum, NMOMMMO NPOYEro, BOMPOCHI, CBA3aHHbIE C «0OMeHOM nHdopmMaumnen o
HaLMOHaNbHOM OMnbITe B 0651aCTM UCNOSNb30BaHNS MHCTUTYLMOHAMNbHbLIX MEXaHU3MOB
OCYLLECTBIIEHUSA MOMUTUKN U YCTAHOBIIEHUSA PEXMMOB 3almTbl npasB VC, Bkntoyass MexaHu3Mbl
ans cbanaHcMpoBaHHOTO, KOMMITEKCHOro 1 3¢hdEKTMBHOIO yperynmpoBaHusi CopoB No
Bonpocam NCx». B pamkax aTon paboTbl B HACTOSALLEM JOKYMEHTE NpeacTaBneHbl Joknagbl,
NOAroTOBMNEHHbIE rocygapcTBom-ynieHoMm (MHamsa) n Habnogatenem KomuteTa
(MexxgyHapogHas accoumauus no ToBapHbiM 3Hakam (INTA)), B KOTOpbIX paccmaTpuBatoTca
oTAenbHble acneKTbl NpoLeaypbl BbIHECEHUSA peLleHniA No genam o HapyLweHun npas UC.

2. B poknagax MHamm n INTA paccmatpuBatoTca BpeMeHHble cyaebHble 3anpeTbl. B
OOKyMmeHTe NHaumn cogepxutcsa o63op npouecca nosiBieHns U passuTUS CUCTEMbI
AnHammnyeckux cyaebHblx 3anpeToB B 3ToW cTpaHe. B Hem Takke npoaHanusmpoBaHbl
cneumdguyeckne npobnemel, cBa3aHHbIe ¢ HapyweHnammn npas VIC B nHTepHeTe, U1
aKTyanbHOCTb AUHaMU4Yeckux cyaebHbix 3anpeToB Anst 6opb0Obl ¢ TakMMmm npobnemamm B psae
cny4vaeB. PasBuTue BceobbemnioLlen cuctemMsl AMHaMmnyecknx cyaebHblx 3anpetos B MHOuN
NPOUNOCTPUPOBAHO CBEXMMM NpUMepamMn npeLeneHToB 1 cyaebHom NpakTukn B
COOTBETCTBYHOLLEN obnacTu.

3. B noknage INTA nanoxeHbl pesynbtatbl 06cnegosaHms B obnactn npeaBapuTenbHOro
cynebHoro 3anpeTa, koTopoe 6bino npoBeaeHo KommMteToM No 3awmTe npas 3TON accoumauum
B 47 cTpaHax. bbIno ycTaHOBNEHO, YTO YCIOBMS NpeaBapuTenbHOro cygebHoro 3anpeTta
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MMEIOT CYLLECTBEHHbIE pa3fiMing B pasHbIX HaUMOHasbHbIX MPaBOBbIX CUCTEMAX, U 3TU
peaynbTaThl 3anoxunn pyHgameHT ona npuHatna B 2020 rogy pesontoumm CoeTa
aupextopoB INTA, ycTaHaBnuBaroLLen MUHUManbHble CTaHAapThbl, KOTOPbIE, MO MHEHWIO
Accoumauunm, A0SMKHbI CAYXXUTb OPUEHTUPOM AN JanbHEeNWen HopMaTUBHOM rapMOHM3aLmm
TpeboBaHuii 1 NpoLeayp BbiHECEHUSA cyaebHoro 3anpeta. B goknage takke npuBogaTcs
KOHKpPETHbIE NPUMeEpPbI pasHOOOpa3sHbIX HaUMOHarbHbIX CTaHOAPTOB 1 Ha3BaHblI 06nacTu, B
KOTOpbIX Heobxoanma AanbHenwas rapMoHM3aLms.

4, ,D,OKJ'Ia,EI,bI npencrasrieHbl B crieayrLwieM nopdanke:

OuHamnyeckne cynebHble 3anpeTbl n gpyrne obecnevntenbHble Mepbl B IHOUK ...................... 3

MNocnegHne meponpuaTna MexgyHapogHoW accoumaunmy no oxpaHe NHTENNeKTyansHon
cobCTBEHHOCTU B 06n1acTy KomneHcaumm 3a HapyweHme NpaB UIC ..., 9

HesatenbHocTb MexayHapogHon accouunauumn nNo ToBapHbIM 3HakamM B obnacTtu rapmoHmM3aumm
3aKoHO4aTENbCTBA, KacaloLerocsi BbIHECEHUSI BPEMEHHbIX CyAEeOHbIX 3aMPETOB..................... 16
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OVNHAMWYECKUE CYOEBHbIE 3AMNPETHLI N APYI'ME OBECIEYNTESIbHBIE MEPHI
B MHOMN

Loknad noGzomosuna e-xa lNpamuba M. CuHex, cyObs omdesieHus o eonpocam
uHmernnekmyasnbHoU cobcmeeHHocmu Bbicokoeo cyda [enu, Heto-Aenu, MHOus

AHHOTALUA

B HacTosiwem foknage pacckasblBaeTcs O NOSIBNIEHUN U Pa3BUTUN CUCTEMbI AVUHAMUYECKUX
cynebHbix 3anpeToB B HAMK. [Joknag Ha4yuMHaeTCs C onmMcaHus pasnuyHbiX BUOOB
obecneunTenbHbIX Mep, KOTOpble NPUHUMaNUCbL B IHAMM B NPOLLNIOM U MPUHUMAKOTCH A0 CUX
nop. [danee B Aoknaje pacckasbiBaeTCs O KOHKPETHbIX Npobriemax, CBA3aHHbIX C
HapyLeHnaMn npaB nHTennekTyanbHon cobctBeHHocTn (UC), ocobeHHO B arnoxy MHTepHeTa.
HakoHeu, nosiBrneHvne 1 passutue BCeobbeMIoLLEen CUCTEMbI AMHAMUYECKUX CyAEeOHbIX
3anpeTtoB B NHaun obcyxaaeTcs Ha npuMmepax npeueaeHToB 1 cyaebHOoM NpakTUKN B 3TON
obnactw.

. BBEAEHWUE

1. 3HayeHwue BbiHeceHWs cyaebHbIX 3anpeToB B Cyvasix HapyLleHus npas
nHTennektyaneHon cobcteeHHocTu (MNC) 6bino nogyepkHyTo B 2001 roay cyaven P.K. Jlaxotn
(koTOpLIN BNOCNeACTBUKN cTan npeacenatenem BepxoBHoro cyga MHOMKM), YbKn cnosa 4o cux
nop ocTarTCsa He3blGreMbIMu:

«Omka3s 8 ebiHeceHUU cydebHO20 3arpema, HECMOMPS Ha Hanu4ue ¢hakmos, Komophble
prima facie nodmeepx0eHbl HeornPo8epXUMbIMU JoKasamersibcmeamu U
rpuobweHHbIMU K 0erly OOKyMeHmamu, o cymu o3Hayaem omka3s 8 omrpasneHuu
nipasocydus, u makol yuepb, NpUYUHEHHbIU Uucmuy, He Moxem bbimb 803MEUEH»".

2. Wnpgua scerga Gbina 6naronpmaTHOM B nnaHe obecnevnTenbHbIX Mep IopUCanKLmMen ons
Bnagenbues NMNC. BpemeHHble cyaebHble 3anpeTbl perynmpyoTcs B NepByo ovepeab
I"paxkgaHcko-npoLeccyanbHbIM KOAEKCOM, KOTOPbIA NpeaycMaTpmBaeT pasnuyHble BUabl
cynebHbIX 3anpeTos:

- cynebHbIv 3anpeT B OTCYTCTBME APYro CTOPOHbI: COOTBETCTBYIOLLEE peLleHne
00bI4HO BBIHOCUTCA B AaTy NPUHATUA Aena K NPOn3BOACTBY, €CNn eCTb
[OCTaTO4YHble OCHOBAHWUA NonaraTth, YTO HanpaBneHne yBegoOMIEHNS Opyron
CTOpPOHE MOCTaBuUT NOA yrpo3y uck Bnagensua MNANGC;

- BPEMEHHbIN cyaebHbIN 3anpeT: Ha BPEMSI pACCMOTPEHUS UCKa; U

—  BeccpoyHbIii cyaeGHbIi 3anpeT: pelleHne BbIHOCUTCS Ha 3aKMioUYUTENBLHOM aTane
PacCMOTPEHUSA MCKa.

3.  CyuiecTByeT HECKONbKO NPU3HaHHbIX BMOOB CyAeOHbIX 3anpeToB 1 APYrnx cpeacTts
cynebHown 3awuThbl:

MHeHwus, BblpaXXeHHbIE B HACTOSALLEM AOKYMEHTE, MPUHAANEXAT aBTOPY M MOTYT He COBMNaaaTth C MHEHUSIMU
CekpeTapuata nnm rocyaapcts — uneHos BOUC.
1 (2001) SCC OnLine SC 1416.
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- 9TOT TMN cygebHoro 3anpeta B 06LMX YepTax HanoMuHaeT opaep Ha obbICK K
Ha3blBaeTCH Tak, MOTOMY YTO Aeno, MO KOTOPOMY OH Obif BblIHECEH, Ha3blBanochb
Anton Piller KG v. Manufacturing Process Ltd. O6bl4HO Takon 3anpeT BbIHOCUTCS,
Korga eCcTb BEPOSAITHOCTb TOr0, YTO OTBETHMK MOXET YHUYTOXUTb BaXKHble
Aokasartenbctea. Bo nsbexaHve Takoro cueHapus uctew, He yBeJOMNSAs
OTBETYMKA, MOXET 06paTUTLCA B CyA C XOA4aTancTBOM 06 OCMOTpe NOMeLLEeHNIA
OTBETYMKa C Lenbio obecneyeHns COXpaHHOCTU yKasaHHbIX [0Ka3aTenbCTB;

- cynebHbIv 3anpeT no geny Mareva: cooTBETCTBYIOLLEE peLleHne Obino BbIHECEHO
no neny Mareva Compania Naviera SA v. International Bulkcarriers?. O6bl4HO
TaKoW 3anpeT BbIHOCMTCS AN TOro, YToObl HE NO3BOMMTL OTBETHMKY PacnopsKaTbCs
aKTMBaMu UNu NepemMecTuUTb UX 3a Npeaenbl PUCANKLUN COOTBETCTBYIOLLENO CyAa,
B Criy4ae Yero nocTaHoBIEeHMe Cyaa B NOMb3y MCTLA NOTepsno Gbl BCAKUA CMbICH U
He Morno Obl ObITb UCNOMHEHO;

— COOTBETCTBYIOLLEe peLleHne 6bino BbiHeceHo no aeny Norwich Pharmacal Co. v.
Customs and Excise Commissioners®. Takoro poga cyae6Hbii 3anpeT 06bI4HO
BbIHOCUTCS B OTHOLLUEHUN TPETBbUX NNLL, KOTOPbIE MO HE3HAHWIO UK NO OLwnbke
cTanu ourypaHTamm paccmaTpmBaemMoro gena. JToT cyaebHbin 3anpeT Tpebyet
pacKpbITUA COOTBETCTBYIOLLMX JOKYMEHTOB U MHGOpMaLMK, HEOBXOAUMbIX A1
OKasaHusa NoMOLLM 3aABUTEN0 B BO30yXaeHun cygebHoro agena npotme Tex nu,
KOTOpble SBNSAOTCA rMaBHbIMU purypaHTammn gena; u

- NMOCTaHOBIEHME B OTHOLLEHUM HEYCTaHOBINEHHbIX oTBeTYMKOB (John Doe): Takune
cyaebHble 3anpeTbl BbIHOCATCS B OTCYTCTBME APYroil CTOPOHbI Mo TeM Aenam, B
KOTOPbIX TMYHOCTb OTBETUYMKA HE MOXET ObITb YCTaHOBMNeHa. CMbICI B TOM, YTOGbI
3aWNUTUTL BriaJenbLeB NpaB MHTeNNeKkTyarbHON COGCTBEHHOCTH B Criyyasx, koraa
HEBO3MOXHO OnpeaennTb, KTO SIBNSETCS OTBETYMKOM, YTO NMPOUCXOAUT 0COBEHHO
4acTo B cny4asix LnMpoBoro nupaTcrea.

. HOBBbIE NPOBJIEMbI, BOSHUKAIOLLUE B CBA3U C UCMNMOJIb3OBAHUEM
MHTEPHETA

4.  BblweHa3BaHHble BMAbI U KaTeropmm cyaebHbIX 3anpeToB K HACTOsILLEeMY BPEMEHN CTanm
HeoTbeMIIEMOM YacTblo npouecca cyaebHoro pasbupartensctea no genam o6 UC.

5.  OpHako nosiBNeHne UHTEPHETAa MNOMHOCTHH N3MEHUIO apOUTPaXKHYHO U
npaBonpUMeEHUTENbHY cucTemy B obnactn MIC. CHayvana cyabl CTONKHYNUCh ¢ npobremamu,
CBSI3aHHbIMU C AOMEHHbIMM UMEHaMM U HenpaBOMEPHbLIM UCMONb30BaAHMEM TOBaPHbIX 3HAKOB B
cocTaBe AOMEHHbIX UMeH. OHM ObINK NErko peLleHbl NyTeM BbiHECEHUS CyAeOHbIX 3anpeToB,
KOTOpble BbINN UCNOMHUMBIMKU B cyaebHOM nopsake 1 06s3aTenbHbIMU ANsi PErMCTPaTOPOB U
BnagernbLeB perncTpaumnin U OCHOBbIBANMNCh Ha NONOXeHUaX EAMHOM NonUTHKM paspeLleHus
CMOPOB O AOMEHHbIX MMeHax*. Takum obpasom, AN UHAUACKMX CyO0B Obio COBEPLUEHHO
06bI4YHbIM AeNoM Npu3HaBaTb NpaBa Ha TOBapHbIE 3HAKM U Ha OCHOBaHWUM 3TOTO BbIHOCUTL
cynebHble 3anpeTbl UNn GroKMpoBaTh Te LOMEHHbIE MMEHa, KOTopble HapyLlany npasa Ha
TOBapHbIE 3HaKMW.

6. Bwmecte c Tem c nosgBneHnem nnatopM coumnarnbHbIX CETEN, CANTOB 3NEKTPOHHOM
TOProBNW, MUCTUHIOBbLIX NNAT(OPM, OHNaNH-KaTanoros 1 Apyrux Beb-cantoB MmacuTabdbl
HapyLLeHnn npaB nHTennekTyansHon cobctBeHHocTn (UC) yBennumnuck, n xapakrep nux
n3meHuncsa no goopme 1 nNo cogepxaHuio. Cyaam nNpuLLNIOCh CTONKHYTLCA C CO34aBaeMbIMn
WHTEPHETOM Npobnemamu, OCIOXHUBLLMMU BblIHECEHNE 3(PPEKTUBHBIX MOCTAHOBNEHUIN N Aaxe

2 (1975) 2 Lloyd’s Rep 509.
(1973) UKHL 6.
4 https://www.icann.org/resources/pages/udrp-2012-02-25-ru.
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WCMOSTHEHNE YXKe BbIHECEHHbIX pelleHnin. MNMprmepamu Takux npobrnem ABNATCA Npogaxa
KOHTpaaKkTHLIX TOBApOB B MHTEPHETE, POSib NOCPEAHMNKOB, rinobanbHble cyaebHble 3anpeTbl 1
reobnokmpoBka. MHOXeCTBO He4ABHO MPUHSATLIX 3aKOHOB U HOPMAaTMBHbIX aKTOB TaKke
npegycMaTpuBaloT pasnnyHble cpeacTBa NPaBoBOM 3aLLMThl, KOTOPbIMU MOTYT
Bocnonb3oBaTbcA BrnagensLbl AC.

. AWHAMUWYECKWUE CYAEBHbIE 3ANPETbI B UHOUU

7. B atux ycnosusix B MHAMM nosBunack KOHUENUUs gMHaMn4eckmx 3anpeToB. [losaBunoch
MHOXeCTBO B€D-CanTOB, KOTOpPbIE€ B OCHOBHOM TPAHCIMPOBASiM KOHTEHT, HapyLUAtoLLniA
aBTopckme npasa. CHayana cyabl BbIHOCUITM pacnopsiXeHns 0 6NOKMPOBKE KOHTEHTA,
HapyLualoLero aBTopckMe npaea, Co CCbINIKON Ha kKoHKpeTHble URL-agpeca. OpHako co
BPEMEHEM CTasio 04eBUAHO, YTO XOTs onpeaeneHHble URL-agpeca 6nokmpytoTcs, TeEXHUYeckme
BO3MOXXHOCTW NO3BOMSANN NIErKO NepemMeLLaTb TOT Ke KOHTEHT Ha HoBbIn URL-agpec 3a
CYMTaHHbIE CEeKyHAbl. OTO NpUBENO K ToOMy, 4To Bnagensubl MC ctanu nckate 6onee
OEeNCTBEHHbIe U NPUHYOUTENbHbIE CPEACTBA MPaBOBON 3alLMThI, Takue Kak 6noknpoBka Lenbix
Beb-canToB. 3aTeM cya nposepsn Beb-canT, 4Tobbl onpeaenuTb, SBRASETCS N
npeobnagaroLwmn Ha HEM KOHTEHT NUPAaTCKMM UM HE3aKOHHbIM B APYrNX OTHOLLUEHUSX, U, eCriv
370 ObINO YCTaHOBNEHO, BLIHOCWUI NOCTaHOBNEHNE O GroKnpoBke BeG-canta. B TedyeHune
HECKONbKUX NeT npukasbl 0 6r1oKnMpoBke Be6-canToB 3EKTMBHO Npecekanu
npasoHapyLweHuns. OgHaKo HEKOTOpble CyAbl BbiCKa3bliBanu NpeaoCTepexXeHns Ha 3TOoT CYeT.

8. C panbHenwwnm pasBuTMEM TEXHOMOrMM, bnarogapsa KOTOPbIM MOXHO ObICTPO co3aaBaThb
HoBble URL-agpeca v nerko nepemellatb KOHTEHT, HapyLUaloLWMA aBTOPCKME Npaea,
HapyLIMTEenNn Havanu co3faBaTth 3epkarbHble Be6-caiThbl C TEM Xe cogepXXaHneMm, YTo un
3abnoKkMpoBaHHbIe calnTbl. B n3BecTHOM 1 co3aasluem npeueneHT peweHnn 2019 roga no
neny UTV Software Communications Ltd. npomus 1337X.to° Beicokuin cya [enu paccmoTpen
NCK O HapyLLEeHNN aBTOPCKMX MPaB U1 BbIHEC peLLEHNE O AMHaMMUYECKOM cynebHoM 3anpeTe,
4yTOObI 3aLLUMTUTL NpaBa UCTLA HA HECKOMBbKO KUHOM(MIBbMOB. BbICOKMI Cya NpUHAN BO
BHUMaHWe pelueHne Boicokoro cyga CuHranypa no geny Disney Enterprises Inc. npomus Ml
Limited® v pelunn pykoBoaCTBOBATLCA NPU3HAHHOW B pamKax 3Toro ena KoHuenuuen
OnHammnyeckux obecneumTensbHbix Mep. Cyn BOCNonb30Barcs NpucyLwmMMm eMy nofIHOMOYNAMMN
1 NO3BONWUN BrnagenbLly aBTOPCKUX NpaB AobuBaTbCA NPOANIEHUS yXKe BblIHECEHHOro cyaebHoro
3anperta, 3abrnokMpoBaB 3epkanbHble Be6-canTbl  Beb-canThl 4N nepeagpecaumm,
COAepXaBLUME aHANOMMYHbIV U TaKoW XKe KOHTEHT, Kak 1 OCHOBHOM BEB-CalT, HapyLUatoLLniA
aBTopckue npasa. Cyg NOCTaHOBWUI, YTO UCTLA HEMb3sl 00PEMEHATE HEOOXOAUMOCTbLIO
Nofy4YeHns OTAemNbHbIX CyAeOHbIX 3anNpeToB B OTHOLLEHUN HECKOSbKMX CBSI3AHHbLIX MexXay
coboit BeG-cantoB. O6GLLMIA perncTpaTop’ MOXeT NPOCTO MO 3asABNEHNI0, NOAaHHOMY UCTLIOM B
pamkax paccMaTpuBaeMoro Ucka, pacnpoCcTpaHuTb CyaebHbIv 3anpeT Takke Ha 3epKanbHbI
Beb-cant. Takum obpasom, guHaMNYeCKnii cyaebHbI 3anpeT He ABNSAETCA CTaTUYHBIM UK
OENCTBYIOLLMM TONMbKO B OTHOLLEHMM OCHOBHOrO Be6-carta, a AUHaMU4eCKn pacnpocTpaHseTcs
Ha Byayuine Beb-canThl.

9. B oTHOLWEHUN pacnopskeHn o BrnokupoBke BeO-CanToB M JUHAMUYECKMX CyaebHbIX
3anpeToB BbiCKa3blBaeTCA 06eCNOKOEHHOCTb MO NOBOAY TOr0, YTO NpUMeHseMble cyaebHble
3anpeTbl U NpefocTaBnsemMble cpeacTsa NpaBOBON 3aLUTbI HE AOMKHbI OblTb CIIMLLKOM
LUMPOKMMU, TO ECTb AOSMKEH COBMOAATECS MPUHLMM COPA3MEPHOCTU HOPUANYECKOM
OTBETCTBEHHOCTU. HekoTopble cyabl MHamm, Takme kak Bbicokuii cyn bombGes, noctaHoBunu,
YTO, XOTS, C O4HOWN CTOPOHbI, JOSMKHbI ObITb 3aLUMLLIEHbI MPpaBa UHTENMNEKTyannbHON

(2019) 78 PTC 375 (Del).
6 (2018) SGHC 206.
7 O6Lwme perncTpaTopbl — 3TO CyAeGHbIE YMHOBHUKM U3 OKPYXKHBIX CyA0B NMpu BbicokoMm cyae, koTopble
OTBEYaloT B OCHOBHOM 3a KOHTPOJb 3a CcOGIoAeHMeM npoLieccyarnbHbiX HOPM 1 npoueayp.
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COOCTBEHHOCTM UCTLA, MPaBO OTBETYMKA HA TOProBI0 U cBOGOAY BbipaXXeHUsI MHEHUI Takke
HeobOxoAuMO 3awmwaTb. TeM He MeHee, yunTbiBas TpeboBaHne copasMepHOCTH
OTBETCTBEHHOCTW, Oblnia yCTaHOBMNEHA rapaHTusi, B COOTBETCTBUM C KOTOPOW ANA NpoAfieHus
cpoka aencteusa cyaebHoro 3anpeta TpebyeTcsa BMeLlaTenbCTBO CEKpeTapsi, TO eCTb ObIno
3anpeLyeHo aBToMaTU4eCckn NpoanieBaTb 3TOT CPOK HA HEOrPaHUYEHHbI NepNoa BpeEMEHM.

10. YT0b6bl ONpepennTb, ABRSAETCA N TOT UMM MHOW BEG-CanT HapyLumnTenem, MOXHoO
yuuTbIBaTb pasnuyHblie hakTopbl, B TOM YMCne creyloume:

- COOEPXUT NN BEO-CaNT NPEeNMYLLECTBEHHO HE3AKOHHbIV UM HAPYLLALWWIA
aBTOPCKME MNpaBa KOHTEHT;

- CKpbITbI N AaHHbIE PETUCTPAHTA;
- OTKa3bIBAE€TCA NN CaWT BbINOMNHATb pacnopsbkeHnsi 06 yoaneHum KOHTEHTa;
- Oynet nn ngeHtudgpumkauma URL obpemeHnTenbHa Anga nerua;

- crnocobeTeyeT nn Beb-canT Kakum-nubo obpasom HapyLLeHUo aBTOPCKMX Npas,
npefocTaBnasa cBeAeHUs O ApYrmx HapyLllalLwnx npasa Beb-cantax, kKatanorax u
T.N.;

- OEMOHCTPUPYET N BED-CANT M onepaTop OHManH-NIatdopMbl
npeHebpexmTernbHoe OTHOLLIEHNE UMW HeyBaXKeHUe K aBTOPCKOMY MpaBy uin
HapyLLleHne 3aKOHOB. OTO MOXET CTaTb OYEBUAHBIM B pe3ynbTaTe OLEHKN
KOHTEHTa, AOCTYMHOro Ha yKa3aHHbIX Beb-cantax unu nnartgopmax;

- ObIN NN OAMH M TOT Xe calT 06 bEKTOM HEOQHOKPATHLIX CyAeOHbIX PACMOPSPKEHU B
CBSI3 C 06Hapy>XeHMEeM KOHTEHTa, HapyLUatoLLEero aBTopck1e npaea;

- cnocobGCeTBYET N Be6-canT NpOTMBOAENCTBUIO 06X00Y TEXHNUYECKNX CPEACTB
3alnThI;

- obbem Tpadmka nnm Yactota obpaLleHni K canTy; a TakkKe
- CEPbE3HOCTb HapyLLUEHUS.

11. Ha ocHOBaHuM BbIlEYKa3aHHbIX AKTOPOB Cyd MOXET BbIHECTU CyAeOHbIN 3anpeT ¢
uenblo 6nokMpoBkn Beb-canta nnu guHammnieckuii cygebHbin 3anper.

12.  OdvHamunyeckue cynebHble 3anpeTbl NONyYUnn LWMPOKoe NpusHaHue HadunHas ¢ 2019 roaa,
ocobeHHO B NepmoA nocne naHgeMnn, Koraa novTn Bce OMsHeChl NCNONb3YyOT OHMalH-
nnatgopmbl. ELle ogHMM apryMeHTOM B MOMb3y elle 6onee LWMpOKOoro Ncnonb3oBaHus
AnHammnyeckux cyaebHbix 3anpeToB cTanu HeagaBHue cyaebHble pa3brnpaTtenbCcTBa, KOoTopble
NPOAEMOHCTPUPOBANK, YTO B HEKOTOPbIX 0BCTOSATENBCTBAX HEOOXOAMMbI HOBLIE (HOPMbI
cynebHbIX 3anpeToB U gpyrme cpencrea cygebHon sawmtel. [pumepamu gen, no KOTopbiM
BbIHOCMIUCE cyaebHble 3anpeTbl, ABNATCA cneayoLlme:

- Oeno Snapdeal Private Limited v. Snapdeallucky-draws.org.in & Ors. CS (COMM)
Ne 264/2020, pelwueHune no kotopomy 6bino npuHsaTo 20 nona 2020 roga B
OTHOLLEeHUn Beb-canTa, Ha KOTOPOM MCMOrb30Baracb MOLLEHHMYecKas LeHoBas
cxema unu notepes. Cya Hanoxun cygebHbin 3anpeT Ha 50 MoLeHHMYeckmx Be6-
CanToB, UCMNOJb3YIOLWKMX N3BECTHBIM TOBAPHbLIN 3HAK Kak YacTb CBOEr0 JOMEHHOro
NMEHWN.

- BbInun BbiHECEHBI AMHaMUYeckme cyaebHble 3anpeTbl B OTHOLWEHUN Be6-canTos,
KOTOpble HapyLuanu npasa Ha TPaHCNAUMIO KPUKETHBIX MaT4yen, KOTopble HE3aKOHHO
TpaHcnMpoBanucb 54 3epkanbHbiMu/nepeagpecyowmnmm/6ykBeHHO-LMdPOBLIMN
BebG-cavitamu, no aeny Sony Pictures Network India Pvt. Ltd. v.
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www.b1.mylivecricket.biz and Others®. PelueHus 6binu BoiHeceHbl 24 HOAGPS
2020 ropa.

OO6LLEen3BECTHbIN 3HaK, UCMONb3yeMbIi MeAna-KoMMNaHnen, a Takke ero BapuaHTbl 1
NPOM3BOAHbIE Takke ObiNK 3aLLmLLEeHbl OT HEMPaBOMEPHOIO UCNOMNb30BaHUSA
HeunsBecTHbiMK URL-agpecamu, BeG-cantamn, 4JOMEHHLIMWM UMEHaMK 1 BEG-
nnatdopmamu B gene Living Media limited & Anr v. www.news-aajtak .co.in&
Others®, pelueHune no kKOTopomy 6o NPUHATO 6 ceHTabpsa 2021 roga. UcTuy B
AaHHOM cnyyae 6bIno paspelleHo npegoctaBntb Google cnmcok Bcex Takux
nnatopm, YTOObl MOXHO BbINIO OTKMIOYUTL AOCTYN K HUM.

[Ba pnena, Dabur India Limited v. Ashok Kumar and Others'n Gujarat Cooperative
Milk Marketing Federation Ltd & Anr v. Amul-Franchise.in & Others'': HensBecTHble
nvua 3aperncTpmpoBanu JOMEHHbIE MMeHa, YToObI NpegnaraTe paHLLn3bl U
BO3MOXXHOCTM AN onToBOro pacnpeaenexns. OHW NONy4YMnm KpynHble CyMMbI
OEeHer oT ya3BUMbIX noTpedbutenen. Moatomy Ans Toro, YTobbl HE AOMNYCTUTb
oB6MaH [OoBepPUMBBIX KITMEHTOB M BbINnaTy UMM AeHer 3Tum Beb-canTtaMm, KoTopble
MCcnonb3oBanu Ha3BaHWsi U3BECTHbIX KOMMaHuK (Takmx kak Dabur u Amul),
perncTpaumsi QOMEHHOIO MMEHM C yKa3aHHbIMW 3Hakamu Gbina 3anpeLeHa cyaoMm.
OpHako 3To peLleHne ObiNo OCNOPEHO U B HACTOsILLLEE BPEMS AeN0 OCTaeTcs B
npon3BoACTBeE.

B nene HT Media & Anr v. Hindustantimes.tech & Anr.'? npegmeTom 1cka 6bino
COKpbITUE CBEAEHMIN O PETUCTPAHTE NOA NPEASIOrom 3awuThbl
KoHGuaeHunanbHocTu. MpaBuTtenbCcTBY ObINO NPEANoXeHo NpeacTaBnTb
adhnaeBUT C U3NOXKEHNEM CBOEN NO3NLUW, @ TaKkKe yka3aTb, MOTyT Nnn
perncTpaTopsbl, npeanaratowme ceom ycnyrm B Hgmm, 6biTb 0653aHbI B paMKax
Kakon-nnbo npoueaypbl packpbiTe UMEHa BnagenbLeB HE3aKOHHO
3aperncTpmpoBaHHbIX LOMEHHBLIX UMEH, B KOTOPbIX UCMOSb30BaHbl U3BECTHbIE
TOBapHbIE 3HAKMK.

B nene Warner Brothers Entertainment v. http.otorrents.com & Others™" 6bin
BblHECEH 6eCCpOYHbIN CyaeBHbIN 3anpeT B OTHOLLEHUN MOLLEHHUYECKUX TOPPEHT-
CanToB, KOTOPbIE PACNPOCTPAHSNK, TPAHCNIMPOBANM 1 NepeaaBanil KOHTEHT,
npuHagnexawmn Warner Brothers.

B 10 BpeM4A KaK npmBeeHHbIe Bbille npeueneHTbl JEMOHCTPUPYOT pa3finiHbie

cLieHapuu, B KOTOPbIX CyA BbIHOCKIT AMHamMu4eckme cyaebHble 3anpeTbl, B He4aBHEM Aene
Snapdeal Private Limited v. GoDaddy.com LLC & Others’# cyn noctaHosun, 4To UCTeL, JOHKEH
noAaTtb UCK MPOTUB KaXA0ro U3 AOMEHHbIX UMEH, KOTOPbIE OH CYMTAET HapPYLUMBLLMMU
aBTOpPCKME NpaBa, JaXe ecriv 3TOT NpoLecc ABnsieTcs Ans Hero obpemeHuTenbHbiM. Cya He
BbIHEC BCEOOLLNN cyaebHbIn 3anpeT no gaHHOMY Aeny. TeM He MeHee, Cya yTBepXKO4aeT, YTo B
Takux criyyasx permcTpartopbl JOMEHHbIX UMEH CaMu SBNAOTCA HapyLUMTENsIMU, U NO3TOMY
pekoMeHAyeT TakMM permctpaTtopam MogynmpoBaTb CBOW anropuTMbl TakuM 06pa3om, YTOObI
He NpeaocTaBNATb NOTEHUMANbHO HapyLlaKLwme npasa JOMEHHbIE MMeHa.

CS (COMM) 519/2020.
CS(COMM) 395/2020.
CS(COMM) 135/2022.
CS (COMM) 350/2020.
CS(COMM) 352/2022.
CS (COMM) 367/2019.
CS(COMM) 176/2021.
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IV. 3AKINIOYEHUE

14. Bce, 4T0 6bIN0O 06CYXOEHO BbiLLE, NOKA3bIBAET, YTO MO Mepe pasBUTUS] TEXHOMOMNI
cpeacTBa NPaBoOBOM 3alUUTbI TaKKe AOIMKHbI adanTupoBaTbCs U ObiTb ANHAMUYHBIMA, YTOObI
obecneunBaTb achbdekTmBHyt0 3awmty NMUC. lMpn atom, ogHako, crieqyeT Takke Npu3HaBaTb
OCHOBHbIe CBOBOAbI 1 B KaXXA0OM KOHKPETHOM Cryvyae HeobxoaumMo NOMHUTL O KpUTepum
copasmepHocTu. 3awumas npaea IC, HeobxooMmMo Takke yunTbiBaTb COOBpaXKeHus,
CBSI3@aHHblE C MPaBOM Ha HEMPUKOCHOBEHHOCTb YaCTHOW XXN3HKU, CBOOOAOM crioBa, CBOGOAHOM
ToproBnen n T. 4. B To Bpemsa Kak pa3suBaroLLasica OHNanH-cpena cTaBuT nepep Brnagenbuamm
NC HoBble Npobnembl, CBA3aHHbIE C 3aLLMTON X NpaB, HEMb3s He y4nTbiBaTb TOT hakT, 4YTo
WHTEpPHET cnocobCTBYEeT MAcCOBOMY AOCTYNY K MHpOpMauun 1 3HaHnaM. Takum o6pasom,
MeHee cepbes3Hasi Npobrnema HenpaBOMEPHOro NUCMOSIb30BAHNS AOMMKHA ObiTb CBeAeHa K
MWHUMYMY, HO NpKn aTOM Bonee macwTabHoe NpeaHasHavYeHMe MHTEpPHeTa Takke He JOSMKHO
cTpagaTb Unu nogpepratbes yrpose.

[KoHeu ooknana]
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MNOCNEAHME MEPOTNPUATNA MEXOYHAPOOHOW ACCOLMALIMN MO OXPAHE
WHTEJINIEKTYAIIbHOM COBCTBEHHOCTW (AIPPI) B OBNNACTU KOMINEHCALINA
3A HAPYLWEHWE MNPAB NC

Lloknad nodzomosuna e-xa JluHda JlekoHm, nomMowHuUK 'eHepanbHO20 O0Knadyuka,
MexdyHapodHasi accoyuayus rno oxpaHe uHmesnnekmyarnbHol cobcmeeHHocmu (AIPPI),
Liropux, Lisetiyapus”

AHHOTALIUA

B HacTosiwem gokymeHTe 0606LLaTcsa OCHOBHbIE BONPOCHI, MOAHATHIE HALUNOHAMNbHBLIMK 1
pervoHanbHbiMK rpynnamm MexayHapo4HOM accoumalmm No OXpaHe MHTENNeKTyansHon
cobcrBeHHocTH (AIPPI) B xoae nccnegoBaHusa Ha Temy «BosmelyeHune yuwepba, npui4MHeHHoro
WHTennekTyanbHom cobcTBeHHocTH (MIC) B pesynbTaTe 4ENCTBUIA, HE CBSA3AHHbIX C Npodaen
ToBapoB», koTopoe AIPPI 3aBepumno B ceHTabpe 2019 roga (uccneposanune 2019 roga) u
nccnegoBaHns Ha Temy «J[JoctaTovHas 0CBEAOMIIEHHOCTb O BO3MeLLeHun yulepba,
NPUYNHEHHOTO B pe3yrnbTaTte HapyweHus npas VICx», koTopoe AIPPI 3aBepLumnno B oktabpe
2021 roga (nccneposanue 2021 roga). B xoge uccnegosanusa 2019 roga BHUMaHue ObIno
COCpPeAOTOYEHO Ha onpeaeneHn pasmepa AeHEXHOro Bo3meLleHus yuiepba, NnoOHeCEeHHOro B
pes3ynbTaTe HapyLLeHU, He CBA3aHHbIX C NPoAaXen TOBaApOB, HaNpMMep B pe3ynbTaTe BBO3a,
XPaHEeHUs N CKNaanpoBaHNsi TOBAPOB U NX NPeAnoXeHus Ana npogaxu. boinu obecyxaeHsl
NPVHLMNbI, NPUMEHUMbIE K ONpeaeneHunto pasmepa yulepba 1 ero BO3MeLLEHMIO, HECMOTPS Ha
OTCYTCTBME (pakTa NPOAaXM C HapyLLEHNEM aBTOPCKMX MpaB, KOTOPbIA MOr Obl CIYXUTb
KpuTepueM, a Takke npobnema «dgpaHkupoBaHus»'. Mccnegosanve 2021 roga 6bino
MOCBSALLEHO 3HAYEHUIO OCBEAOMITEHHOCTH, T. €. HaNn4Msa Heobxoaumon nHdopmMaLmm ons
onpegeneHnst pasmepa KoMneHcauumn 3a HapyLeHne 3aperncTpmpoBaHHbIX UK
He3apernctpupoBaHHbIx npas NC.

I NHO®OPMALIUA O MEMYHAPOHHOW ACCOUMALINK NO OXPAHE
MHTENNEKTYAJIbHOU COBCTBEHHOCTHU

1. MexayHapogHasa accoumaumns no oxpaHe UHTENNeKTyanbHOW COBCTBEHHOCTH,
obLenssecTHas nog cokpalleHHbIM HasBaHueM AIPPI, aenaeTca BegyLen mexagyHapoaHom
HenpaBWUTENbCTBEHHOM OpraHM3aunen, 3aHMMatoLLEeNCcsl BONpocammn pasBuTtus u
COBEPLLEHCTBOBAHUSA HOPMaTUBHO-NPABOBbLIX PEXMMOB OXPaHbl MHTENNEKTYanbHON
cobcTtBeHHocTH (UC).

2.  AIPPI — nonutmnyeckn HenTpanbHas HEKOMMEpYEeCcKasa opraHM3auns, oCHoBaHHas B
Lsenuapun n B HacTosLee BpeMst HacuuTheiBatowwasa 6onee 8 000 uneHoB, NpeacTaBnAOLLNX
6onee 130 ctpaH. Lenb AIPPI — coBeplueHcTBOBaHUe 1 nonynsapusauns oxpaHsl AC kak B
caMux CTpaHax, Tak n Ha MexayHapoaHOM ypoBHe. OHa CTPEMUTCA K JOCTUXKEHWUIO 3TOW Lienw,
npunaras ycunusa K passuTui, paclluMpeHmnto 1 COBEPLLUEHCTBOBAHUIO MEXAYHAPOAHbIX U
pervoHanbHbIX AOrOBOPOB M HaLMOHamNbHbIX 3akoHoaaTenscTB B obnactn NC. AIPPI

*

MHeHMs1, BblpaXeHHbIE B HACTOSILLIEM JOKYMEHTE, NpUHaanexaT aBTopy U MOryT He COBMagaTb C MHEHUSMUA
CekpeTapuata nnm rocyaapcts — uneHos BOUC.

L TepmuH «dpaHKMpoBaHMeE» 03HAYaET, YTO HE AOIMKHO ObITb HMKaKOM OOMOMHUTENBHOW OTBETCTBEHHOCTH 3a
HapyLLeHVe NpaB B OTHOLLEHWN onepaunii C KOHKPETHBIMM MPOAYKTaMu, MPU3HaHHBIMUW HapyLLalLWwuMmn npasa, nocrne
TOTO KaK B OTHOLUEHUW 3TUX TOBaApOB ObINIo NpUCYXAEeHO Bo3MeLLeHME YObITKOB, U TakMe TOBapbl CHUTAKOTCH
«ppaHKNpoBaHHBLIMWY.
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aHanuanpyeT AeNCTBYOLME B CTPaHaxX 3akoHbl U peKkOMeHAYET Mepbl, HanpaBreHHble Ha
obecrnevyeHne rapmoHM3aLmMmn 3TMxX 3aKOHOB B MeXAyHapoAHOM mMacluTabe, COTpyAHMYas Kak ¢
rocy4apCTBEHHbIMM, TaK U C HENPABUTENbCTBEHHBbIMW OpraHu3aumsmu. B Tex cny4vasx, korga
370 uenecoobpasHo, AIPPI obpaltaetcs B cynebHble U 3akoHogaTeNbHbIE OpraHbl C
XogaTancTBamm O NPUHATUN Mep MO YcuneHuto oxpanbl NC.

Il.  WUCCIIENOBAHUE HA TEMY «BO3MELLEHUE YLLEPBA, MPUYUHEHHOIO
WHTENJIEKTYAJIbHOU COBCTBEHHOCTU B PE3YJIbTATE OEUCTBUW, HE
CBA3AHHbIX C MPOOAXEWU TOBAPOB»

3. B oTBeT Ha BONPOCHWK Ha TeMy BO3MeLLEeHUS yulepba, NPUYMHAEMOro MHTENNEKTyansHON
COBCTBEHHOCTU B pe3yrnbTaTte AeNCTBUIN, He CBA3aHHbIX C MPOAaxei TOBapoB?,
NoaroToOBMNEHHbIN reHeparnbHbiM goknagynkom AIPPI, oT HaumMoHanbHbIX 1 perMoHanbHbIX
rpynn, Bxogawmx B AIPPI, 66110 nonyvyeHo 37 0T4eTOB, COAepXaLumnx NogpobHyto
WMHOpPMaLMIO O HAUMOHANbHbIX M perMoHanbHbIX 3aKOHOA4ATENbHbIX aKTax U pedynbTaTbl UX
aHanmsa. 3Tu oTyeTbl Oblnn n3ydeHbl reHepanbHbiM goknagynkom AIPPIl n o6beanHeHbl B
csofHbIi otyeT?. Ha BcemmpHom koHrpecce AIPPI, cocTosiBluemMcst B okTs6pe 2019 roga B
JloHpoHe, UcnonHuTenbHbin komuTeT AIPPI npuHAn pesontoumnto no JaHHOMY BOMpocCy,
obcyamB ero B cneumanbHoOM ViccnenoBaTtenbCKOM KOMUTETE U HA NNIEHApHOM 3acegaHum
Accouunauum B NofIHOM cocTaBe®.

4. B aToM yactu gokymeHTa 0606LWalTca HEKOTOPbIE OCHOBHbIE BOMPOCHI, BblAENEHHbIE
HauWoHanbHbIMK U permoHansHbiMu rpynnamu AIPPI B cBa3n ¢ onpefeneHnem pasmepa
BO3MeLleHns yuiepba, NOHECEHHOro B pe3yrnbTaTe HapyLUeHU, He CBSA3aHHbIX C Mpoaaxen
ToBapoB®. TakMMK HapyLLEHUSAMU, HE CBA3aHHBIMU C NPoAaXel, MoryT ObITb AeCTBUS,
HapyLualoLL e aBTopckue npasa®, Takue Kak rnoGanbHble NPeasioXKeHNs UK peknamHble
06bABNEHUs, pasMeLlaemble Ha Beb-canTe s NOCTaBkuM NPOAYKLUMK, HapyLLaloLen aBTopckue
npaBsa, B O4HON UNN HECKOMBbKNX IOPUCOUKUMSIX, HO HE ABMAIOLLMECA HENOCPEACTBEHHO
npoaaxen ToBapos. [lpyrne HapyLleHnsi, He CBA3aHHbIE C MPOAAXKEN, MOryT BKIOYaTb
Npoun3BOACTBO, UMMNOPT U CKknagmpoBaHue. B aTon xe yactn obcyxgaeTcs ppaHKMpoBaHue, To
€CTb CUTyauus, Korga B OTHOLLEHMN TOBAPOB, KOTOpble Bbinn NponsBeaeHsl, Obin BO3MeLLeH
ywep6, n HapywmTens Ny npuobpeTtaTtenb TOBapoB 6OnbLUE HE HECET OTBETCTBEHHOCTH 3a
AOMONHUTENbHBIN yuWwepb, NPUYMHEHHbIV B pe3ynbTaTe nocneayroLen npogaxm aTux ToBapos.
370 uccnegoBaHue He BKNtoYano Bonpocsl, kacarwwmecs FRAND (cnpaseanumeblix,
060CHOBaHHbIX M HEOUCKPUMMHALIMOHHBIX) POSNTU B KOHTEKCTe SEP (cTaHaapToo6pasyrowmx
naTeHTOB), NPeayCMOTPEHHOrO 3aKOHOM BO3MeLLeHMs yuepba, onpeaeneHuns pasvepa yuepba
Ha OCHOBe NpPWOLINK, NOMy4YEHHON B pe3ynbTaTe COBEPLUEHUSA HAPYLLEeHUs, U OPYrMX CPeacTB
NpaBOBOM 3aLUNTbI, NPV NOMOLLM KOTOPbIX HE3aKOHHAs NPMObINb, NONyYEeHHasi HapyLIUTENEM,
nepepaetcsa npasoobnagaTento.

https://aippi.soutron.net/Portal/DownloadimageFile.ashx?fieldValueld=3126.
https://aippi.soutron.net/Portal/DownloadimageFile.ashx?fieldValueld=3133.
https://aippi.soutron.net/Portal/DownloadimageFile.ashx?fieldValueld=2929.

PaHee HaumoHanbHbIe 1 pervoHaneHble rpynnel AIPPI npoBenu nccnegoBaHne 1 BNOCNeACTBUN NPUHANN
COOTBETCTBYHOLLYIO PE3OMIOLMI0 B OTHOLLEHUW ONpeAeneHns pa3vepa geHexHon komnercauun (CuaHen, 2017 rop),
B KOTOPbIX OCHOBHOE BHYMaHWe yAeneHo NocrneacTBMsAM NPOAaxu TOBApoB C HAPYLUEHNMEM aBTOPCKMX Mpas.

6 PaHee HaumoHanbHbIe 1 pervoHanbeHble rpynnel AIPPI nposenu nccnegosaHne 1 BNocneacTBUN NPUHANN
COOTBETCTBYIOLLYIO PE3OMIOLMI0 B OTHOLLEHUW ONpeAeneHns pa3vepa geHexHon komnerncauun (CuaHen, 2017 rop),
B KOTOPbIX OCHOBHOE BHUMaHWe yaeneHo nocrneacTBMsSM Npogaxu TOBapoB C HapyLUEHWEM aBTOPCKMX MpPas.

a » W N
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A.  BO3MELEHWE YIWWEPBA, NMPUHYNEHHOIO B PE3YIILTATE HAPYLLEHWWN, HE
CBA3AHHbIX C NMPOAAXEN TOBAPOB

5.  Bce rpynnbl pelumTenbHO NoAAepKMBAKOT NPUHLMI, B COOTBETCTBUM C KOTOPbLIM yLep6
[AOIMKEH noafexaTb BO3MELLEHUIO, CNN YCTAHOBIEHA NPUYNHHO-CNEACTBEHHAs CBSI3b MEXAY
HapyLLUeHWeM npas U ylep6om. Kpome Toro, rpynnbl NPULLAN K TBEPAOMY KOHCEHCYCY B
OTHOLLIEHMW TOTO, YTO YLLEPD, NOHECEHHbIV B pe3ynkTaTe COBEPLUEHUS KaXA0ro 13 pasnmnyHbIX
TUMNOB HapYLLUEHWI, He CBSA3aHHbIX C Npoaaken (Takmx kak NponsBoacTBO, MMMOPT,
cKrnagupoBaHue U T. 4.), AOMKEH ONpeaensTbCs Ha OCHOBE OAHMX U TeX e NpuHuMnoB. Mpynnbl
pa3oLLNCb BO MHEHMSIX MO BOMPOCY O TOM, Kak oLeHMBaTb yuiep6 6e3 Cnonb3oBaHnsa AaHHbIX
o npogaxax. B cnyyae HapylueHus npaB, He CBA3aHHbIX C NpoaaXkel ToBapoB, OCHOBHAs
TPYAHOCTb 3aKntoyaeTcs B onpeaeneHun pasmepa yuepba, To ecTb B TOM, kak 060CHOBaHHO
paccuuTaTtb pasmep posinTh, He MMes MHopMaLUK O NpoaaxkHoW LeHe. Cpeau rpynn
npeobnagaeTt MHeHue, YTo pa3mep yuiepba MOXET onpeaensiTbCs Ha OCHOBaHUK
rnomexuyuarnbHol 803MOXHoCcmU rpodaxu. OnpeaeneHHyo noaaepKky nNonyyYnno npeanoxexHve
yYMTbIBaTb Kak NoTeHLManbHble NPOAaXW, Tak U (hakTUYeCKne Npoaaku TOBapOB B ApYron
IOPUCAMKLNM, ECIN TAKOBbLIE MMEIOTCS, NPU ONpeaeneHun pasmepa yuiepba, npu ycnosum, 4Yto
NPOAEMOHCTPUPOBaHa AOCTATOMHO TeCHasi MPUYNMHHO-CIEACTBEHHAs CBSA3b MeXay
COBEPLUEHMEM HapyLLALWNX NpaBa AeCTBUI, He CBSA3AHHbLIX C NPOAaXel TOBapoB., B
npeaenax 4aHHOW PUCANKLNM, U YLLEPGOM, NMPUYMHEHHBIM B pesynbTaTe NpoAaXun TOBapoB.

6. HekoTopble U3 NpeanoXeHHbIX rpynnamMu crnocoGoB onpeaenexHus pasmepa yuiepba,
MOHECEHHOro B peaynbTare HapylleHVs NpaB Ha 3anaTeHTOBaHHbIE MPOLECCH,
npegycmaTpuBaloT yYeT crieqytoLmx akTopos:

—  LeHa NpoayKLun, U3roTOBNIEHHOW C UCMOMNb30BaHWEM TEXHOMOIMK, NpaBa Ha KOTOPYHo
6bINy HapyLeHbI;

— He nony4yeHHas Bnagensuem npae NC npunbbinb, KOTOPYK OH MOT Bbl MONY4YUTb,
ecrnv nNpeanornoXunTb, YTo Npasoobnagarernb NUCMOoNb3yeT CBOW NATEHT Ha NPOLIECC;

— He MNOony4YyeHHble POosNTU, pa3mep KOTOPbIX MOXET BbITb BornbLue, ecrnv y4nTbiBaThb
HapyLueHue, Npu ycnoBuu, 4YTo npasoobnagarenb cam He UCNOoMb3yeT CBOW NaTeHT;

— KOMMeHcauus 3a MoparbHbI Bped, NPUYNHEHHBIN NpaBoobnagaTtento;

— 0BOCHOBaHHbIN POANTH, B3UMaeMbln ¢ 060poTa, CBA3AHHOMO C UCMOb30BaHNEM
3anareHToBaHHOro MeToa, B 3aBUCUMOCTM OT YacTOTbl UCNOMNb30BaHUS;

— MacwTab npon3BoaCTBa;

— cebecToMMOoCTb NPOoAYKLUNY;

— CNnpOC Ha 3anaTteHTOBaHHbIN NPOAYKT;

—  BNUsIHWE NOTEHUMarnbHOro pacnpocTpaHeHns 3anaTeHTOBaHHOIO NPoAyKTa Ha cnpoc
Ha Hero;

—  KONMYeCTBO/CTOMMOCTb NPOU3BEAEHHbIX TOBApOB, a Takke NOCNeacTBUSA Ux
rnomeHyuanbHO20 pacnpoCcTpaHeHns;

— noteps npasoobnagarenem noTeHuManbHON A0Nn pbiHKa UKW yXyaLeHne ero
PbLIHOYHOM penyTauuu,;

—  CHWXeHWe JOCTYMNHOCTU Cbipbsi, UCMOMNb3yeMOro B KOHTpadakTHOM NPOn3BOACTBE;

— nmoboe CHMXeHNe LieH B pe3ynbTaTe UCNonb30oBaHWs 3anaTeHTOBaHHOro npoLlecca
HapyLimTenem, oT KOTOpPOro noctpagan npasoobnagarens;

— CYMMbl CPEACTB, BMOXEHHbIX B MPOEKTUPOBaHME N paspaboTKy TEXHONOMn, KoTopas
BriocriecTBuu 6bina 3anaTeHToBaHa;

— (pakTu4eckas pbIHOMHas CTOMMOCTb NaTeHTa, NpaBa Ha KOTOPbIA BbiNn HapyLUeHbl;

— (pmHaHcoBble ybbITKM NpaBoobnagaTens;

—  KOIMYeCcTBO KOHTpadakTHOW NPOAYKLMM, XpaHALLENCa Ha cknage unm
UMMOPTUPYEMON; a TaKxKe

— pacxofbl Ha BECb NpoLecc MMMNopTa, ynnaTy HanoroB 1 CKknagmpoBaHue.
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7. Tpynnbl AOCTUMMN CYLLECTBEHHOIO KOHCEHCYCa B OTHOLLEHMMN TOTO, YTO CyA AOIMKEH UMETb
BO3MOXHOCTb YMEHbLUWUTbL pa3mep NpUCYXAeHHOW komneHcauun yepba Ha nobbie CyMMbl,
KOTOpble, Kak AoKa3aHo, paHee Obinv NpuUcyXaeHbl B paMkax Apyrnx pa3bupatenscrs, ecnu
BKIIHOYEHME 3TUX CyMM PaBHOCWUIbHO ABOMHOMY Bo3MeLlleHuto yuiepba. pynnbl eanHornacHo
NPeAnoXuny Mepbl NPOTUB ABOVHOIO BO3MELLEHMS, HAanpMep pac4yeT 060CHOBaHHOIO pa3Mepa
POSINTN, OrPAHNYEHHOIO «ITMMUTOM» Ha YPOBHE «MOJTHOIO YAOBMNETBOPEHMS». TO eCTb
npasoobnagatens VIC gomkeH UMeTb BO3MOXHOCTb MOMNYyYUTb KOMMNEHCAUUI0 B NOpPsSaKe
BO3MeLLeHWs yuepba npy ycrnoBun, 4To obLuas cymMma Takoro BO3MELLEHWS HE NPeBbILLIAET
0o0LWy0 CyMMY MOHECEHHbIX YObITKOB.

8.  Tlpwu onpegeneHnn pasamepa Bo3MmeLLeHUs yuiepba cneqyeT NpMHMMaTh BO BHUMaHUe
WHTEpEeChl BCEX CTOPOH, B TOM Ymncrie, HanpuMmep, 40OPOCOBECTHbIX MOKyNaTenewn, KoTopble
npuobpeTatoT NpegMeT, HapyLuatoL il aBTOPCK1E npasa, N0 CTOMMOCTU U HE 3Has O TOM, YTO
MMeeT MeCTo haKT HapyLleHus. HecmMoTpsa Ha 3To, rpynnbl 4OCTUIMN BaXXKHOMO KOHCEHCYCca B
OTHOLLEHUM TOTO, YTO NpaBoobnagaTtenb, KOTOPOMY NPUYNUHEH AOMONHUTENBHBIN yLLepO
(Hanpumep, B BUAe cokpalieHns obbema ganbHenwmx npogax) B pesynsrate obpatlleHus
HapyLlaloLWMX aBTOPCKME NpaBa TOBaApOB, 3a KOTOPOe yxe Obina BbinnadeHa KomneHcaums,
AOIMKEH MMETb BO3MOXXHOCTb B3bICKaTb 3TOT AOMNOMHUTENbHbIN ywep6. OcTanbHble rpynnbl, No-
BMOMMOMY, BbiCKa3anucb B Norb3y 6a30BOro npaeuna, CornacHo KOTOpomy «paHkmpoBaHme»
HWKOr4a He AOIMKHO NPUMEHSATBLCA.

B. YLWEPBE B PE3YJIbTATE HECKOJIbK/X HAPYLLEHWI

9. ABHOE BGONbLLUMHCTBO rPynn Npeasaraet Bo3MeLaTb YyObITKM 3a Kagoe oTaenbHoe
AencTeue, HapyLlaLllee npaesa. Ecnu Bce OelCTBMS COBEPLUAOTCA OQHUM U TEM XKe JIMLIOM,
BMOfHE BEPOSATHO, YTO 3KOHOMUYECKNIA 3ddeKT NPON3BOACTBA M CKNaaMpoBaHNS Ha
npeLecTByoLWen cTagmm JONOMHAETCA 3KOHOMUYECKUM a(pdekToM npodaxun. B cBs3u ¢ aTnm
BO3HMKAET BOMPOC O TOM, CreayeT N npeaoTepawate ABOMHOE BO3MELLEHNE, rapaHTUPYs, YTO
ywiepb He ByaeT Bo3melleH ABa unun 6onee pas 3a Kaxabl NPOAYKT UW/UNu Kaxxaoe AencTeme,
HapyLlatoLne aBTopckme npaea. [Npyn 3TomM B COOTBETCTBUM C OOLLIMM NPUHLMNOM, U3FTOXEHHbLIM
B cTaTbe 45 CornallueHunsi 0 TOProBbiX acnekTax npaB MHTENMEKTyanbHOM COGCTBEHHOCTH,
yObITKN OOMKHBI BO3MELLATLCS «B CyMMe, OCTAaTOMHOM AN KoMneHcauum yuepba,
NMOHECEHHOrO NpaBoobnagarenem», u yuepd He orpaHnYnBaeTCa AEUCTBMEM UIM NPOAYKTOM.

C. SAKINMNIOYNTETbHLIE COOBPAXEHNA

10. XOTHa cuMTaeTcs, YTO BO3MELLEHMIO NOANEXUT yLiepO, NOHECEHHbIN B pesynbraTe nobbix
BMAOB HapyLLEHWI, TO, Kak onpeaensieTca pa3mep yuepba, CyLecTBEHHO pa3nuyaeTcs He
TOMbKO B AEMCTBYIOLLNX 3aKOHaX, HO 1 B COBPEMEHHbIX npeacTaBneHusax. Kpome Toro, Cymmbl
Takke pasnuuyaloTcsa: HEKOTOPble NpeaaratT OrpaHNYnTb pasmep BO3MELLEHMS «MOSTHbIM
YOOBNETBOPEHMEMY, @ APYrUe CHUTAIOT, YTO AOIMKHbI CYLLECTBOBATbL BO3MOXHOCTU AN
OONONHUTENbBHbIX CyAebHbIX pa3bupaTensCTB.

11. B xopge nuccnenoBaHns oKkasanoch, YTO NOALEPXKKOW MOMNb3YTCA ABa KOHCTPYKTUBHbBIX
MeToda OueHKM yulepba:

- Mpu oueHke ybbITKOB B CBA3M CO CNOCOBGOM MCNONb30BaHUA Cya AOMKEH yYMTbIBaTb
cnegyowme daktopsbl: (i) nonyyaeT Ny HapyLwmTeNb 9KOHOMUYECKYIO BbIrO4Y B
pesynbrate MCnonb3oBaHWs npolecca B yuwepb npasoobnagarento, (i) obopot
CpeacTB B CBA3M C MCNOMb30BaHMEM MpoLecca, 3aBUCALLNIA OT YacTOTbl
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ncnonb3oBaHus, (iii) ntobble LeHoBbIE NPEMMYLLECTBA, NofyYaemMble HapyLUnTenem
B pesynbraTe MCNonb30BaHUA NpoLecca, a Takke, BO3MOXHO, Apyrne hakTopbl.

- Mpu oueHke yBbITKOB B CBA3N C METOAOM NPOM3BOACTBA NPOAYKTa, Cya OOMKEH
yunTbiBaTh criegyowme aktopsbl: (i) BO3MOXHas Npoaaxa HapyLumtenem nodbix
NpoAyKTOB, NPOM3BEAEHHbIX C NCMONb30BaHNEM AaHHOro npouecca, (i) oxpaHsieTcs
N NPOAYKT, NPOU3BeAeHHbIN C UCMONb30BaHWEM AAHHOIMO npouecca, NateHToM,
npaBa Ha KOTOPbIN HapyLeHbl, (i) KOHKYpUpyeT Nn 3TOT NPOAYKT C NpoayKTamu,
npou3BeaeHHbIMKN 6e3 NCNonNb3oBaHMA 3anaTeHTOBaHHOroO npouecca, (iv) nboe
LieHOBOE NPenMyLLEeCcTBO, NoMny4yaemMoe HapyLunTenem B pesynsraTe UCMNonb30BaHUSA
npouecca, (v) noboe BpeMeHHOe NpenMyLLEecTBO, NnorydyaeMoe HapyLumTenem B
pesynbsTate Ucnonb3oBaHus npoecca (T. e. CTapToBOE NPENMYLLECTBO) W,
BO3MOXHO, Apyrmue akTopbl.

. WUCCNEOOBAHUE HA TEMY «1OCTATOYHAA OCBEOOMJIEHHOCTb O
BO3MELLEHWU YLLEPBA, NPUYUHEHHOI'O B PE3YJIbTATE HAPYLLUEHUA NPAB
MHTENNEKTYAJIbHOU COBCTBEHHOCTWU»

12. B oTBEeT Ha BOMPOCHUK Ha TEMY O AOCTAaTOYHOW OCBEAOMITIEHHOCTUN O BO3MELLEHUM
yliep6a, NpUYNHEHHOTO B peaynbTaTte HapylleHus npas MIC’, noaroToBneHHbIn reHepanbsHbIM
aoknagymkom AIPPI, oT HaumoHanbHbIX U pernoHanbHbix rpynn AIPPI 6bin nonyyeH 41 otyer,
coaepxawunin nogpobHy MHPOPMaLMIO O HAUNOHAMbHbBIX Y perMoHarnbHbIX 3aKoHoA4ATENbHbIX
aKkTax n pesyneraTbl UX aHanusa. OTu OTYETbl ObINN U3yYeHbl reHepanbHbIM JOKNag4YMKoM
AIPPI 1 o6beanHeHbl B cBoaHbIN oTt4eT®. Ha BcemmpHom koHrpecce AIPPI, cocTosBLieMcs B
okTs6pe 2021 roga, icnonHutenbHbii komuTeT AIPPI npuHan pesontoumio no 4aHHOMY
BONpocy, obcyame ero B cneumnansHoM ViccneqoBaTenbCKOM KOMUTETE U Ha MeHapHOM
3acegaHum Accoumauum B nonHom cocraee®.

13. B aToM yactn gokymeHTa o6006LaloTCs HEKOTOPbIE OCHOBHbIE BOMPOCHI, BblOENEHHbIE
HauMOHanbHbIMK 1 perMoHanbHbiMK rpynnamm AIPPI B cBasn ¢ goctatodHomn
OCBEAOMIIEHHOCTbIO, T.€. Hanmunem nHgopmaumm ob yuwepbe, NpUYMHEHHOM B pesynbsrate
HapyweHus npas NC. B HacTosLwweM nccrnegoBaHumn He obCyaanvcb BOMPOChI, KacaroLwmecs
YronoBHOroO Npaea, 3Ha4eHus Hannuusa nHopMauun Ans onpeaeneHns pasmepa Bo3meLLeHns
yuwiepba 0THOCUTENBHO NPUBLINK, HENPABOMEPHO MOJTYYEHHOW HApPYLUUTENEM, Y BO3MELLIEHUS
cyaebHbIX n3aepxex.

A. TMOPOroBbIN YPOBEHb 3HAHWN

14. [eicTByIOLLNE 3aKOHbI CYLLLECTBEHHO pPasnnyaloTca B TOM, YTO KacaeTcqd 3Ha4YeHnsa 3HaHU
— OOBEKTMBHbBIX U/UNK CyOBbEKTUBHBIX — AN1A Bo3MeLleHus yuepba B xoge cyaebHoro
pa3bupaTenbcTBa 0 HapyLleHun npaB. OGbeKTUBHbIE 3HAHMSA — 3TO 3HAHWUSA, AN obnagaHus
KOTOPbIMW Y NNLA UMENNCb A0CTaTOYHbIE OCHOBAHMWS, HANPMMep NaTeHT, onyOrnMKoOBaHHbIV B
topucaukumm Hapywmtens. Cy6beKkTMBHbIE 3HAHWUS — 9TO 3HaHUSA, KOTOPbIMU NULO aKTUYECKN
obnapaer.

15. £ABHOe GONbLIMHCTBO FPYMN COrMacHbl C TEeM, YTO 3HAHWS AOMKHbI KAKUM-TO 06pa3omM
MUMEeTb OTHOLLEHME K Bo3MeLLeHUto yulepba. OgHako rpynnbl pasoLwwsincb BO MHEHUSIX
OTHOCUTENBLHO TOTO, AOMKHBI N TpebyeMble 3HaHUS OblTb 0GbEKTUBHBIMU U/UNK
CYObEKTUBHbIMM, Y YTO JOIMKHO CYMTATLCH OOBLEKTUBHBIMU 3HAHUSIMU. Hanbonee 3HaYMbIM

https://aippi.soutron.net/Portal/DownloadimageFile.ashx?fieldValueld=4904.
8 https://aippi.soutron.net/Portal/DownloadimageFile.ashx?fieldValueld=5182.
® https://aippi.soutron.net/Portal/DownloadimageFile.ashx?fieldValueld=5207.
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dhakTopoMm A11s NOATBEPXKAEHNS OCBEAOMIIEHHOCTU SIBMSIOTCS 0O6CTOATENBCTBA HAPYLLEHWS.
HekoTophkle Bbickazanu MHEHWE, YTO eCnK HapyLUUTENb MMEET OnpeaeneHHbI NOPOroBbIi
YypPOBEHb 3HAHWUI, TO yLIEPO AOMKEH NoanexaTb BO3MeLLeHUo B Gonbluem pasmepe.

16. YcTaHOBUTb (haKT HaNM4YUs 3HAHUIN, OOBEKTMBHBIX UM CYOBEKTUBHbBIX, KOTOPbIMU
obnagaet HapywuTenb, MOXET BbiTb TPYAHO, OCOGEHHO B IOPUCOMKUNSX, A€ OTCYTCTBYIOT
HeobxoguMmble cpeacTBa ANs BbISIBNIEHWS TOrO, Kakon MHopmaunen obnagaeTt HapyLwmTensb.

B. BOSMEWEHWE YLWEPBA B BOJIEE KPYNMHOM PASMEPE

17. BONbLIMHCTBO rpynn CYMTAIOT, YTO YBENUYEHNE pa3mepa Bo3melleHus yuepba — 6yab To
B 3aBMCUMOCTM OT Hanuunsi 3HaHUN UM Ha OCHOBaHUK OpYrux KpUTepUeB — B KadecTse Gonee
3pdheKkTUBHOrO CpeacTea caepXMBaHMA NOTEHUManbHbIX HapywmnTenen npas NC He peluaet
npobnemy. [1o cux nop npeobnagano MHeHMe O uenecoobpasHOCTU UCNONb30BaHUSA cyaebHbIX
3anpeToB B kayecTBe ahhEKTUBHOIO caepusatowlero cpeacrtaa. MHeHWe 0 TOM, YTO MOXHO
ncnonb3oBaTb Bo3MeLleHue yulepba B 6ornee KpynHoM pasmepe B Ka4ecTBe COepXUBaKoLLEro
dhakTopa, Nony4mrio HeKOTOpPY NOAAEPXKKY CO CTOPOHLI rpyrn. Tem He MeHee, BbINo 0TMEYEHO,
4TO B3bICKaHue yuepba ¢ HapywmTenen, obnagarowmnx cybbeKTUBHBIM 3HaHUEM O HapyLLUEeHUN
npaea VC, MoxeT cnyxuTb 0akTopoM, YAEPKMBAKOLLMM OT COBEPLUEHUSI HAPYLLEHWUS, TONbKO B
TOM Crny4ae, ecnu cooTBeTCTBytoLMe cyaebHble pelleHns nybnukytotces. Jpyrue rpynnbi
npeanoxmnu 0basatb Tex, KTO 3aHUMaeTCs onpeaeneHHbIM1 BUuaaMm AesTenbHOCTU, Hanpumep
TOProBUEB, C 60MbLUE OCTOPOXHOCTLIO OTHOCUTLCA K NpaBam VIC 1 B criyyae HapyLleHus
B3bICKMBATb C HMX yLLepb B Gonbliem pasmepe.

18. HecmoTps Ha To, 4YTO OOMBLUMHCTBO FPyMn HE CYMTAIOT BO3MeLLeHMe yuiepba B bonee
KpynHoM pa3smepe Hambonee adhheKTMBHLIM CPEACTBOM CAEPXKMBAHMUSA, €CTb 00Llee
NOHMMaHne HeobXo04MMOCTM NPUMEHEHNS OTpULIATENBHbIX CTUMYIOB, KOTOpble OTOMNN Gbl
OXOTY HapyLlaTb npaBa, 0COBEHHO Yy TeX, KTO NpoBOAUT BM3Hec-aHanm3, Ytobbl onpeaennTsb,
MOXXHO I NONy4nTb NPUbLINb, KOTopas Npesbicuna Obl pasmep NObIX OXMaaeMbIX
KOMMNEHCaUMOHHbIX BbiNnat B criyqyae HapylwweHus npas UC. B To e BpeMsi MOXeT ObITb TPy4HO
NoATBEPAUTbL HANU4YMe 3HaHWi O (bakTe HapyLUEHUS, YTO MOXET YBENUYNTb
NPOJOIMKUTENBHOCTb CyaebHOoro pasbuparenscTBa, KOTOPoe M3-3a 3TOr0 CTAHOBUTCS eLle
Gonee Tpyo4OEMKUM, LOPOrOCTOALLMM U, BO3MOXHO, 6e3ycnelwHbiM Ans Bnagensua npas UC.

19. HekoTopble rpynnbl BbiCka3anu MHEHWE, YTO eCrliv KOMNAHUS UCMONb3YET YyXYto
TEXHONOruo, NpeacTasnseTcs bonee uenecoobpasHbiM Hagexalimm obpasom pacnpenensito
nony4yaemyto B pesynsrare 3Toro npubbifib, BMECTO TOrO YTOObLI NPUMEHSITL Ype3BblYaNHO
[AEeNCTBEHHOE UCKMIUYUTENbHOE NPaBo, NpedycMaTpuBaloLLee BO3MeLLEHNE YObITKOB B BUAE
HakasaHusl unu B 6onee KpynHom pasmepe.

C. OBA3AHHOCTb 3HATb

20. Psag rpynn coobwmnm, 4to Ansd BO3HMKHOBEHMSI OTBETCTBEHHOCTU 3a BO3MeLLeHMe yulepba
B Criyvae HapyLleHuWs npaB OOSMKEH NPUCYTCTBOBATb 3NEMEHT HEOPEXHOCTM UMK BUHbI, @ €CNK
3TOroO 3N1IeMEeHTa HeT, TO OTBETCTBEHHOCTb 3a HAapPYyLLUEHME MOXET BMECTO 3TOro NPUBECTU K
OTBETCTBEHHOCTM 3@ KOMMEHCALUMIO 3a HeEOCHOBaTeNbHoe oboralleHne. Takast HeOpPEXHOCTb
UIN BUHA MOXET ObITb YCTAHOBMNEHA, ecnv He Oblf NpoBeAeH NOUCK HA NATEHTHYI YMCTOTY. Tem
He MeHee, cyLlecTByeT 06€CNOKOEHHOCTb OTHOCUTENBHO TOrO, PacxXodbl Ha ynnaTy NOLWSUH 3a
npoBedeHMEe NoncKa Ha NaTeHTHYI0 YacTOTy W NOMyYeHne pesynsTaTtoB aHanuaa byayT
BO3pacTaTb, eCnv 3TO NpUAETCA AenaTtb B KaXK4oW U3 lopUcanKkuun. XoTa npeanoxeHue ob
NCNONb30BaHUN OAHOIO aHanM3a B O4HOMW PUCONKLNN MOXKET ObITb NPUMEHMMO B OPYrnX
IOPUCONKUMSX, B HACTOSLLEE BPEMS 9TO HEe NpeacTaBseTcsl BO3MOXHbIM, YYNTbIBast OFPOMHbIE
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pasnuuusa B 3aKOHaXx, AENCTBYHOLLUMX B pasHbIX lopucaukumsax. C opyron CTOPOHbI, CyLLecTByeT
onaceHue, 4TO caMo Hanm4yme dakTa NPOBEAEHUSA NOUCKA HA NATEHTHYIO YUCTOTY U aHanmaa
MOXET AaBaTb NOrHy ceoboay AencTBun ansa Hapywenus npas NC, 4Tobbl orpaHnynTb Unm
npenoTBpaTUTb BO3MeLLeHMeE yulepba B BonbLlem pa3mepe.

21. BebickasbiBalOTCs pasHble MHEHMSI B OTHOLLEHUUN TOFO, YTO CYMTAETCH OOBEKTUBHLIM
3HaHWeM, B TOM MO BOMPOCY O TOM, 6birio niv npaso MIC ony6GnukoBaHO B CaMOW KOPUCAMKLMM,
Ha oduMLManbHOM si3blKe KPUCAMKLMN UK HA NpeobnagatowemM A3blke NCNofb30BaHus,
HanpuMmep Ha aHrnUNCKOM.

D. 3AKJTKOYUTEJIbHbBIE SAMEYAHNA

22. O6Las Touka 3peHnst COCTOUT B TOM, YTO yLUepd AomKeH nognexarb BO3MELLEHMIO
Aaxe npu OTCYyTCTBUM OOBbEKTUBHBIX MU CYOBbEKTUBHbIX 3HaHMI. Mpu aTom, ecnu
NoATBEepPXAEHNE HanMunst OObEKTUBHBIX UITM CYOBLEKTUBHbBIX 3HaHUIN ByAEeT CNyXnTb
OCHOBaHueM 4518 Bo3MeLlLeHnsa yulepba, Heobxoanmo ByaeT onpeaennTb, Kakue cpeacTsa
OOJSDKHbI UCMOMNb30BaThCA AN OOHapY)XeHUs U/unu gokasaTtenbCTBa Takux 3HaHUN B pasnnYHbIX
IOPUCANKLNAX.

[KoHev, gokymeHTa]
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OEATENBbHOCTb MEXXOYHAPOOHOW ACCOLMALIMM NO TOBAPHbBIM 3HAKAM B
OBJIACTU TAPMOHUSALIMN 3AKOHOOATEJIBCTBA, KACAIOLWENOCAH
BbIHECEHVA BPEMEHHbLIX CYAEBHbIX 3AMNPETOB

HokymeHm nodzomosurnu 2-xa Atpuc oHmep, dupekmop omadena 3auumal U ycmol4ueocmu
6peHd0s MexdyHapodHoll accoyuayuu no mosapHsim 3Hakam (INTA), Hero-Uopk,
CoeduHeHHble LLImambi AMepuku,; e-xa Madus lNak, ropucm, PetoSevic, Jllokcembype,
Jlokcembype; 2-H Hukonac LLmumu, napmHep, Griinecker, MioHxeH, 'epmaHus; Nayna
Maccapennu, ropucm o eonpocam UC, Palomo Abogados, eamemana, [eamemana’

AHHOTALIUA

Ha ocHoBaHun pesynbTaToB obcriegoBaHme, kKoTopoe 6biio npoBegeHo KoMnteTom no 3awumrte
npae MexayHapoaHou accoumaumm no ToBapHbiM 3Hakam (INTA) B 47 cTpaHax u B xoae
KOTOPOro 6binn BbISIBMEHbI pa3nmyns B CTaHA4apTax B OTHOLLEHUN NpeaBapUTenbHOro
cynebHoro 3anpeta, B 2020 rogy CoseT gupektopoB INTA npuHan pesontoumio,
yCTaHaBMMBatoLLYy0 MUHUMarbHbIE CTaHAAPTbI, KOTOpble, N0 MHeHUIO INTA, Heobxoaumbl Ans
rapMoHM3aL MmN OCHOBHbIX TpeboBaHUn 1 npouenyp BbiHECEHUSA cyaebHoro 3anperTa,
AEVCTBYIOLLMX B pasHbIX CTpaHax M1pa, C Lenbto co3aaHnst 3deEKTUBHOrO pexxmma
npaBonpuMeHeHus. B nokymeHTe o606LwwalTcsa BaxkHenwmne pesynbTaTel 06cnegoBaHms,
Ha3BaHbl OCHOBHbIE 0651acT, B KOTOPbIX HEOOBX0AMMa rapMoHu3aunsa TpebosaHun u Npoueayp
N cylecTByeT NOTPEOHOCTbL B MHGOPMAaLMOHHO-pa3bACHUTENBHOW paboTe.

. BBEAOEHWUE

1. KomuteT no 3awmte npas MexayHapogHowm accoumnaumm no ToBapHbiM 3Hakam (INTA)
OTBEYaeT 3a paCCMOTPEHME BOMPOCOB, CBA3aHHbIX C 3aLLMTOM NpaB, pacnpocTpaHeHne
NMHopMaLmm 0 NepeaoBbIX METOAAX U rapMOHM3ALMIO TaKUX METOAOB BO BCEM MUpE.
MockonbKy cynebHbIn 3anpeT SBNseTca OAHUM U3 Hanbonee BaXKHbIX MHCTPYMEHTOB, KOTOPbIM
npasoobnagaTenu Nonb3yrTCa AN 3alMTbl CBOMX NPaB UHTENNeKTyanbHOM COBCTBEHHOCTH
(NC), Uenesas rpynna EC no npeaBapuTenbHbiM cyaebHbIM 3anpetam nposena
obcrnegoBaHue — cHavana B ctpaHax EBponewickoro cotosa (EC), a 3aTtem Takke B Apyrnx
IOPUCOMKUNSAX N0 BCEMY MUPY — ANSA U3YYeHUa CTaHAApTOB M NPaKTUKN cyaebHbIX 3anpeTos,
onpeaeneHnsi ypoBHsi rapMOHN3aLMK U BbISIBNIEHNSI HEQOCTATKOB, KOTOPbIE MOryT ObiTb
yCTpaHeHbl B pamkax nHuumatme INTA B 06nactv MHOpMaLMOHHO-Pa3bACHUTENBbHOW paboTbl.
310 06cnenoBaHne’ npoBoaunock B 47 cTpaHax, KoTopble Gbinu NpU3HaHbl BaXKHbIMW AN
obnapgateneini npae VIC, 1 Lenbto ero siBNsnoChb N3yvyeHmne OCHOBHbIX TpeboBaHui 1
CTaHOapToB, KOTOPbIE CUMTalOTCS Hanbonee akTyanbHbIMK A51s o6ecneyveHns 3 PEKTUBHOCTH
Mep 3aLMTbl, B YACTHOCTM B OTHOLUEHWUM CNEeAYIOLNX acneKTOB:

- YCNOBUSA BblIHECEHWS NpeaBapuTernbHbIX CyaebHbIX 3anpeToB B OTCYTCTBUE APYron
CTOPOHBbI;

- BO3MOXXHOCTb M BEPOSITHOCTb BbIHECEHUSI CyAebHbIX 3anpeToB B OTCYTCTBUE ApYroW
CTOPOHbI Ha MpPaKTUKE;

B HacTosilLeM fOKyMeHTe oTpaXkeHa Touka 3peHusi aBTopa, KOTopasi MOXEeT He CoBnagaTb C MHEHUAMMN
CekpeTapnata BONC nnu rocygapcte — uneHoB OpraHusauum.
1 https://www.inta.org/wp-content/uploads/public-files/advocacy/testimony-submissions/Preliminary-Injunctions-
Report-2020.pdf.
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- KOMMeTEHLUS CYa0B;
- TpeboBaHNsA AoKa3aTeNbHOCTH;

- CBOEBPEMEHHOCTb U CPOKMU;

- BO3MOXXHOCTb TpeboBaTb HanoXXeHNs apecTa Ha ToBapbl;

- ocobble TpebGoBaHMsA OTBETUMKA B OTHOLLEHWUM CryLLaHWA Aena;

- BO3MOXHOCTb MPUMEHEHWNSI HaKa3aHWUn unu WTpadoB B criyyae CoBepLUEHUS
HapyLLEHWS 1 BO3MELLEHUSI U3IEPXKEK U YObITKOB; a Takke

- obecneunTenbHble NnaTexu.

Il. PE3YJIbTATbl OBCJIENOBAHUA

2.  Cpok noda4u xodamaticmea 0 8bIHeCeHuU rpedsapumeribHo20 cydebHoeo 3anpema. B
HEKOTOPbIX CTpaHax CPOKWN yCTaHaBMNMBAKOTCA 3aKOHOM, a ApYrux — onpegensanTcs HopMamm
cynebHown npaktukn. EcTb Takke cTpaHsbl, (Hanpumep, ApreHTuHa, bpasunusa, Kutan, Hopserus
n Poccunckasa ®egepaums), rae He cyLecTByeT CTpPornx TpeboBaHnii B OTHOLLEHNUN
YCTaHOBIEHUS TaKMX CPOKOB.

3.  Pasnuyus 8 mpebosaHusix K 8biIHeCceHUto cy0ebHo2o 3arpema. Bo MHOrMx npaBoBbIX
cucTeMax OencTBYOT aHanormyHble TpeboBaHns B OTHOLLEHWM LOKa3aTeNbCTB, HEOOXOANMbIX
A5 BblHECEHUS NpeaBapuTenbHOro cyaebHoro 3anpeTta, 04HaKo B HEKOTOPbIX CTpaHax
(Hanpumep, B Mekcuke 1 Typumm) ycTaHoBMNEHbI 6onee BbICOKME MUHUMarbHbIE TpeboBaHNS,
BKNtovasi TpedboBaHMe 0 TOM, YTOOLI UCTeL, AoKasar, YTO MMeNn MeCcTo (hakT HapylieHus. B
KuTtae, Hanpumep, UCTeL, JOIMKEH A0Ka3aTb, UTO CUTyaLmst 4OCTAaTOYHO Onn3ka k dakTu4eckomy
HapyLLeHWo, YToObl 40OUTLCA BbIHECEHUSA NpeaBapUTENbHOro cyaebHoro 3anpeta. B
Poccunckon ®enepaumm npegsaputenbHble cyaebHble 3anpeTbl BbIHOCATCS TONbKO Toraa,
Korga BbICOKa BEPOSITHOCTb TOro, YTO UCTEL, BbIMIpaeT Aeno Mno cywecTBy; a B Pecnybnuke
Kopesi gokasaTenbCTBO TOMNbKO MU BO3MOXHOCTM HapyLLUEHUST MOXeT ObITb HEAOCTAaTOYHbLIM B
KayecTBe OCHOBaHWs Arsi Xo4aTancTBa O BbIHECEHWUM NpeaBapuTenbHOro cyaebHoro 3anpeTta.

4.  ObecneqyumenbHbil nnamex. B HekoTopbIx cTpaHax gencTeyeT TpeboBaHue, B
COOTBETCTBMM C KOTOPbIM 3aABUTENb 00513aH BHECTU 06ecneunTenbHbIN NNaTex unm 3anor,
xoTa Llenesasi rpynna He cMorna cornacoBaTb MNO3ULMIO MO 3TOMY BONPOCY.

5. TpebosaHue o nposedeHUU ycmHo20 pa3bupamesnbcmea. B 6onblUMHCTBE CTpaH
TpebyeTcs, YTOObl OTBETUMK UMES BO3MOXXHOCTb MPMHMMATb y4acTue B YCTHOM CAyLUAHUKN Ha
KakoM-nnbo atane cygebHoro pasdbuparensctea. OgHaKo B HEKOTOPbLIX CTpaHax yCTHOe
cnylwaHue sIBNgeTcs npaBuiioM, OT KOTOPOro AOMNyCKatTCs OTKITOHEHMSI BO MHOTMX
obcToaTenbcTBax. Hanpumep, B benbrun, Ha Kunpe u B NopTyranum TpebyeTcs, 4TobbI
OTBETYMK ObiN 3acnyLlaH Ha Kakom-TO aTane cyaebHoro pa3bupaTtensCcTea; B TO BPEMS KakK B
Xopsatuu, danun, Gunnangmm, dpadumn, Npeunn, Manete, Hugepnangax n cnanmm
aonyckaeTcsl npoBeaeHne pasbrpartenbctea 6e3 y4acTusi OTBETUYMKA AaXe HA HaYanbHOM
CTagum B TEX Crnyyasx, Korga ecTb Aoka3aTenbCTBa HEOOXOANMMOCTN pacCMOTPEHUS Aena B
YCKOPEHHOM nopsaake, HeadEeKTUBHOCTU obecneunTeNbHbIX MEP UM HEBO3MECTUMOIO
ywepba, npuumHeHHoro uctuy. OgHako B HEKOTOPbIX IOPUCANKUMSX, Hanpumep B MIHOOHE3nn n
OCTOHWWY, peLleHre O TOM, 3acnyLuMBaTb OTBETUYUKA UITM HET, MPUHUMAETCS UCKIMIOYMTENBHO NO
YCMOTPEHMNIO CyAa, a B HEKOTOPbIX CTpaHax YCTHOE criyllaHue BoobLe He TpebyeTcs,
Hanpumep, B Jlntee, lMNMonblie, CrioBakun n bonrapuum.

6. [Iposepka delicmeumenbHocmu rpas. B nonoBuHe eBponenckmx CTpaH (BkNo4vas
AscTputo, Kunp, BeHrputo, ManbTy n lNMopTyranuio) cyabl nnu TpubyHansl Hagnexawien
cyaebHom NHCTaHLMM NpoBoaAT NOAPOGHYO NPOBEPKY NpaB UCTLA Ha NpeaMeT MX
OENCTBUTENbHOCTU, YTO MOXET CNOCcO6CTBOBATL MPaBOBOM 3aLLULLEHHOCTU, HO BMECTE C TEM
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MOXET Bbl3BaTb 3HAUNTENbHbIE 3a4epXkn B npouecce. Mo mHeHuto INTA, npoueaypsbl
BbIHECEHUS NpeaBapuTenbHOro cyaebHoro 3anpeTta no CBOEMy XapakTepy AOMKHbI ObITb
ObICTPbIMKN N HEOOPEMEHEHHbIMM YriybneHHbIM aHannM3om cyLecTBa gena unmn BolIHECEHNEM
cynebHoro pelleH1s o 4eNCTBUTENbHOCTM NpaB Ha TOBAPHbIN 3HaK, MOCKOSbKY NpeBpaLleHne
npoLeccyanbHOro 4eNcTBNs No BbIHECEHUIO NpeABapUTENbHOro cyaebHoro 3anpeTta B Lenoe
«MWHU-pa3bupaTensCTBO» NULLIAET TAKOW CcyaebHbI 3anpeT cMbicna.

7.  CeoespemeHHOCMb rnodaqyu xodamaulicme U 8bIHeCeHUs1 peweHul. B HeKoTopbIX cTpaHax
yCTaHoBMEeHbl bonee-MeHee XecTKMe CPOKU Kak Anst Nogadyn XoaaTaucTs O BbIHECEHUU
npegsapuTenbHoro cyaebHoro 3anpeta, Tak v Ans NPUHATUA CyaoM pelwleHuns. B apyrux
CTpaHax XXeCTKne BpeMeHHble paMKn He yCcTaHaBnmBatoTcs; B ABCTpanumn n bpasunum cpok
nogayv xogaTancTea O BbIHECEHUN NpeaBapuTensHoro cyaebHoro 3anpeta He
orpaHu4MBaeTcs, B TO BpeMsi Kak B Kutae n AnoHum Takoe xogatancreo AOMKHO 6biTb nogaHo
B TEYEHMe Tpex NneT nocne Toro, Kak cTano M3BEeCTHO O HapyweHun. B MoHkoHre u Jlateum y
ncTUa ecTb TPM MecsLa Ha To, 4TOObI NogaTh X0A4aTancTBO O BbIHECEHUW NPeABapUTENBHOMO
cypaebHoro 3anpeTa; aHanormyHble Cpok/ B 3TOM OTHOLLEHUW YCTaHOBMEHbI B APYrnX CTpaHax,
BKrtoyasi BeHrputo n Ucnanuto (gBa mecsaua). B 1o xxe Bpems B KaHage n Hurepum nctel
OOMKeH nogaTb X04aTanucTBO Cpasy Xe, Kak TOMbKO eMy CTano U3BeCTHO O HapyLUEHUW.

8. lpedenbHo dornycmumbie cpoku. CpoKn, B TEHEHNE KOTOPLIX CyAbl MOTYT BBIHOCUTb
cynebHbI 3anpeT, Takke CyLEeCTBEHHO pasnmyatoTca B pasHblx cTpaHax. B AscTtpuun, Benbrum,
Kutae, XopeaTtuun, ®paHumm n NepmaHnm Cpok, B Te4EeHUe KOTOPOro Cya AOSMKEH BbIHECTU
pelleHne o NnpeaBapuTenbHOM cyaebHOM 3anpeTe, He orpaHudeH. B Bbpasunuu n KaHage
pa3bmpaTenbCTBO MOXET 3aHATb OT HECKOSbKUX OHEN A0 HECKONbKMX MecsiueB. B BeHrpum n
Hurepun pelueHuns BelIHOCATCA B TedeHne 14—15 gHel ¢ MOMeHTa nonyyeHnd 3asasneHus. B
[TOHKOHre 1 psige eBponencknx CTpaH, Taknx kak bonrapus, 'peuns, Jlutea n PymbliHKUS,
cyneOHbIn 3anpeT QOMKeEH ObITb BbIHECEH B TEYEHME HECKOSbKUX AHEWN NOCMe nogayn
3aaBneHus (ot 1 0o 3 gHen).

9. [Npasa omeemuyuka. B HEKOTOpPbIX HPUCANKLUNAX OTBETUMKY NPeaoCcTaBnaeTcs
BO3MOXXHOCTb BO3pakaTb NPOTUB NpeaBapuTeNbHOro cyaebHoro 3anpeTa 40 ero BbIHECEHMS,
€CNnn TOMNbKO CyA He BbIHEC NpeABapUTEnbHbIN CyaebHbI 3anpeT B OTCYTCTBUE APYromn
CTOPOHbI, B TO BPEMS KaK B APYrnX IOPUCONKLMNSAX Takasd BO3MOXHOCTb BOobLLe He
npegycmotpeHa. OpgHako B Knutae n Pecnybnuke Kopes cyaebHble 3anpeTbl HUKorga He
BbIHOCATCA 6€3 npeaBapuTENbHOro yBe4OMEHMS NpeanoniaraemMoro npaBoHapyLUNTens.
Kpome Toro, B HEKOTOPbIX KOPUCAMKLMAX Y OTBETUYMKA HET BO3MOXXHOCTU NoTpeboBaTb NpoBeCTU
YCTHOE CnyLuaHue unm ocnoputb NpeaBapuTenbHbI cyaebHbIn 3anpeT 4o TexX nop, noka B xoae
OCHOBHOro cyaebHoro pasbupatenbctBa He ByaeT NPUHATO OKOHYaTenbHOe U obs3aTernbHoe
peLueHue.

10. KomnemeHmHbie cydbl. O6GcneaoBaHue nokasarno, YTo Cropbl O HAPYLLUEHWUW NpaB Ha
TOBapHbIe 3HaKM B HEKOTOPbIX CTpaHaxX paccMaTpuBalOTCs cygamm obLLen pUCamKLMN UK
KOMMepYeCcKUMM cyfamm, KoTopble He Bcerga obnagarT Heobxoaumon KomneTeHunen B
Bonpocax C, B To BpeMsi kak B ApYyrMx CTpaHax co3AaHbl cneLmanM3npoBaHHbIe Cyabl Unn
noapasgenenusi, saHnmatowmecs UC.

11. [lepsoHayarbHbIl UcK. B 60NbLUMHCTBE CTpaH NepBOHAYanbHbIA UCK AOSMKEH
nodaBaTbCA B ONpeAeneHHbIn CPOK Nocrne BbIHECEHUS NpeaBapuTenbHOro cygebHoro 3anpeTa.
EcTb ncknoyeHus, koraa Takoe TpeboBaHve He yCTaHaBnmMBaeTcs (Hanpumep, AnoHus,
"epmanusa un Pecnybnuvka Kopes).
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MWHUMAIbHbLIE CTAHOAPTbI, MPU3BAHHBIE OBECIMEYUTb TAPMOHU3ALIMIO
AOENCTBYIOLWKUX B PA3HbIX CTPAHAX OCHOBHbIX TPEBOBAHUU U NMPOLIEAYP
BbIHECEHUA CYOAEBHOI'O 3AMNPETA

Pasnuuns B npoueaypax, AeNCTBYOLWMX B pasHbIX CTpaHax Mupa, okasbiBaloT

CyLLECTBEHHOE BNUSAHNE Ha OENCTBEHHOCTb M 3 EKTUBHOCTL CyaebHOro 3anpeTa, a Takke Ha
obLee goBepue K MexaHu3Mam oxpaHbl npas VIC B Ton unu nHon topucaukumm. Ha ocHoBe
pe3ynbtaToB 0bcnegosaHusa EC paspabotan n npeacrasun Cosety anpektopos INTA
pe3onoumio?, NpeaycMaTpMBaloLLyt YCTaHOBIEHNE MUHUMATIbHBIX CTaHAAPTOB, NPU3BaHHbIX
obecneunTb rapMOHM3aLMI0 OCHOBHbIX TpeboBaHWI 1 NpoLeayp BbIHECEHUS cyaebHOoro
3anpeTta, AeNCTBYIOLMNX B pasHbIX CTpaHax Mupa.

13.

OcHoBHbIMK NMyHKTamMK aton npuHaTon B 2020 rogy pesontounn ABAa0TCA criegyrowme:

Mpon3BoacTBO NO NpeaBapuTenbHOMY cyaebHOMY 3anpeTy SOSMKHO ObiTh
YCKOPEHHbIM, A4118 Yero HeobxoanMo yCTaHOBUTb KOPOTKME NpoLeccyarnbHble CPOKH,
B TOM Yncre Ans BblHeceHus TpebyemMoro UcTLUoM CyaebHOoro peleHnst unm
NOCTaHOBNEHUS.

B cooTtBeTcTBUM cO cTaThen 50(2) CornawieHnsa no TOProBbIM acnektam npas
nHTennekTyanbHon cobctBeHHocTn (Cornawenne TPUMC) B COOTBETCTBYHOLMNX
cnyyasx npeaBapuTenbHbI CyaebHbIn 3anpeT MOXeT BbIHOCUTLCHA B OTCYTCTBUE
OpYyron CTOPOHbI.

3asiBuTenb, NoaaBLLMA XO4aTalNCTBO O BbIHECEHUW NpeaBapuTenbHoro cyaebHoro
3anpeTa, A0MMKEH UMETb BO3MOXHOCTb NOATBEPANTL 3asiBNEHHbIE NpaBa Ha
TOBapPHbIV 3HaK U NPeAcTaBMTb OOKYMEHTarbHbIE foKa3aTenbcTBa TOro, YTo npu
OTCYTCTBMM OKa3aTenbCTB B NOSb3Y NPOTUBHOIO, OH, CKopee Bcero, AobbeTcs
BbIHECEHMS PELLEHUS MO CYLLECTBY McKa B ero nonb3y. [Mpu ycnosuu, 4To
3asBuTeNb NpeaocTaBun Tpebyemble JoKasaTenbCTBa 3TUM NMyHKTaM, OOIKEH
Npe3toMNpoBaTLCS HEBOCTOMHUMbIN yLLEepO.

3a UCKITIOYEHUEM CINyYaeB, Koraa perncrpauus SBnseTcs o4eBuMaHoO
HEe06OCHOBaHHOW UM MOLLEHHWUYECKON, CyA He JOIMKEH ObiTb 06pemMeHeH
NOBTOPHOW NPOBEPKON OENCTBUTENBHOCTM 3a8BfIEHHOrO rNpaBa Ha TOBapPHbLIN 3HaK.
OpaHako 3To He OOIMKHO NPEnsTCTBOBaTb PACCMOTPEHMIO CYA0M JObIX
BO3pakeHu 1 noATBepXxaaroLmx JoKa3aTenbCTB OTBETUYMKA MPU OLEHKe
BEPOATHOCTW TOr0, YTO 3aABUTENb A0ObETCA BbIHECEHNSI PELLUEHMS MO CyLLECTBY
Jena B ero nosnb3y.

B cooTtBeTcTBUM co cTaThen 50(4) Cornawenunsa TPUMC oTBETYMK JOIMKEH ObITh
He3ameanuTenNbHO YBEAOMIIEH O BbIHECEHWUM NpeaBapuTenbHOro cyaebHoro
3anpeTa B ero OTCyTCTBME N eMy JOSDKHA ObITb NpeaocTaBrieHa BO3MOXHOCTb
ocnoputb cyaebHbIn 3anpeT u xogaTancTBoBaTb O NPOBEAEHUN YCTHOTO CyLUAHUS
U PacCMOTPEHUN Ero KOHTPAPryMEHTOB MHbIM 06pa3oMm.

BcTpeyHbln UCK OTBETUYMKA, OCNapMBatOLLNMN JENCTBUTENBHOCTL 3asiBIIEHHbIX NpaB
Ha TOBapHbIV 3HaK, NOANIEXNT PAaCCMOTPEHMIO B paMKax OCHOBHOIO UCKa WIn
OTAEenNbHOro ncka o6 aHHynMpoBaHUM 3TUX NPaB UNN NPU3HAHUN KX
HeOencTBUTENbHBIMU.

CynebHbI 3anpeT JormkeH npegycMaTpyBaTh ynnaTy OTBETYMKOM LWTpada 3a
HEUCTONMHEHWE YKa3aHHbIX PELLEHUIA cyaa.

2

https://www.inta.org/wp-content/uploads/public-files/advocacy/board-

resolutions/PrelimInjunctionsResolutionOct26Clean_Final.pdf.
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IV. NPO3PAYHOCTb B OTHOWEHWN CTAHOAPTOB, HE OrPAHNYUBAIOLLIUXCA
TPEBOBAHUAMU TPUTC

A.  COINALLEHWE MO TOPIrOBbIM ACMEKTAM MPAB UHTENNEKTYAIIbHON
COBCTBEHHOCTU

14. B crtatbe 50 Cornawenunsa TPUTMC ycTtaHoBneHbl cnegytowme TpeboBaHus B OTHOLLEHWM
BPEMEHHbIX Mep:

- GesoTnaratenbHbli xapaktep cyaebHoro npounssoactaa (50.1);
- BblHECEHWNE peLleHns B OTCYTCTBME OTBETYMNKA Be3 ero yBegomneHus (50.2);

- TpebyeTcs Aoka3aTenbCTBO, NOATBEPXAAKOLWEe HanMyme npasa, Ho He NpoBepka
aencTeuTenbHOCTM aToro npasa (50.3);

- yBe4OMIeHE OTBETYMNKA M ero npaBo obxanosaTb peweHuve (50.4);
- TpeboBaHWe 0 nogaye nepBoHaYyaribHOro ncka B yCTaHOBIEHHbIV cpok (50.6);
- npaBo OTBETYMKA Ha nonyyeHne komneHcauum (50.7).

15. Cnepyet oTMETUTb, YTO NyHKTHI 3, 4, 6 1 7 pesontouun INTA He orpaHn4mMBaoTCs 3TUMN
OCHOBHbIMU TpeboBaHusmn Cornawenms TPUMIC.

V. BbIBOAbl B OTHOWEHWUN OCHOBHbIX OBJIACTEN, B KOTOPbIX OTCYTCTBYET
FAPMOHU3AUNUA /| TPEBYETCA MHPOPMALIMOHHO-PA3BACHUTEIIbHAA
PABOTA

16. Hwxe ykasaHbl Hanbonee cyLleCTBEeHHbIe HeJOCTaTKMW, BbISIBNIEHHbIE B HEKOTOPbIX
cTpaHax, kotopble INTA cTpeMnTca yCTpaHUTb B pamkax cBoen MHOPMaLMOHHO-
Pa3bACHUTENBHON AEeATENBbHOCTU, YTOObI 06ecneunTb 3PHEKTUBHOCTL CyaAebHOM 3alnThl NpaB
MC B BUOE BbIHECEHUSA BPEMEHHOIO cyaebHoro 3anpera:

- CTpaHbl, B KOTOPbIX HEBOCMOMNHMMbIN yLLEp6 He NPe3toMUPYeTCs HU NPU Kaknx
obcToaTenbCTBAaXx.

- CTpaHbl, B KOTOPbIX AENCTBUTENBHOCTb 3asABIIEHHbIX NPaB MOXET noasiexarb
BCECTOPOHHEN MPOBEpKe CyA0M, BbIHOCSLLMM pelleHne o cyaebHoM 3anperTe.

— CTpaHbI, B KOTOPbLIX pa3peLlleHo nogasaTtb 1 paccMaTpmBaTb BCTpPEYHbIE NCKN O
He4EeNCTBUTENbHOCTM npaB B Xo4e BpeMEHHOIo pa36V|paTeanTBa.

- CTpaHsbl, B KOTOpbIX cyaebHble opraHbl yCTaHaBNMBalT A8 Bnagensues 6peHaoB
HernomMmepHble TpeboBaHMA B OTHOLEHUN ob6bema/Tuna npegbaBnseMbiX
AOKa3aTenbCTB 4119 BblIHECEHUA NpeaBapuTenbHOro cyaebHoro 3anpeta. B
HEKOTOpbIX CRy4asx Ans BbIHECEHUS NpeaBapuTenbHOro cyaebHoro 3anpeta
TpebyeTcs gaxe gokasatb akT NpUYMHEHUs yuepba Ha 3TON caMon paHHeEN
cTaguun paccMOTPEHUs ucka.

- CTtpaHbl, B KOTOPbIX cyaebHoe pa3bmpaTtenbCTBO ANS BbIHECEHUS
npeaBapuTenbHOro cygebHoro 3anpeta 3aHMMAET CIMLWKOM MHOFO BPEMEHMW.
CynebHbIM/agMUHUCTPATMBHBIM OpraHam Heo6XxoaUMO NPUHATL NPaKTUYECKne
Mepbl 4N COKPaLLEHMS 3TOr0 CPoKa.

[KoHev, gokymeHTa]
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