We have been requested to elaborate an approach to two categories, the Traditional Knowledge (TK) and the Geographical Indications (GI), so that we can explain the kinds of links between them and specify if the GI may play some role in the area of the TK.  

Under the circumstances there is not doubt that this work can only have an exploratory nature, thus, the approach that I will make will have that same nature. 

On the other hand, it is necessary to make this approach from the perspective of our legal system.  

However, we think it would be appropriate to previously address some matters that have had certain relevance in the recent past, not only in connection with the denominations of origin but also with the Traditional Knowledge, hoping this information will be useful for other countries and administrations.  

1. Traditional Knowledge in Peru.  

Not being TK the main topic of this Symposium, this part of the presentation is limited to briefly address specific issues on this matter.  

As it has already been explained in diverse fora, Peru has an internal norm that regulates TK. It is not an integral regulation of TK but a regulation of the TK linked to the biological diversity. This norm was promulgated in August 2002 and it is Law No.27811.   

This Law defined it’s objectives being the most important, among others: (i) to protect the TK of the indigenous towns linked to the biological resources; (ii) to guarantee that the use of such TK by any third parties will only be made with  previous informed consent of the indigenous towns; (iii) to promote the fair and equal distribution of the benefits that the use of such TK by third parties might generate; and, (iv) to achieve that such TK are considered as background in the patentability tests in the inventions developed starting from such KT.  

To achieve those objectives the Law created diverse mechanisms that all together constitute the protection system.   

The first provision, naturally, consisted in declaring that the TK linked to the biological resources were effectively and legally protected by the national norm, which entailed that the violation of the rights granted by the law would be restrained by the Peruvian authorities.  

A second provision expressly established that the access to the TK was only possible with the previous and informed consent of the indigenous towns, thus the access to such resources without such authorization was understood as an infringement of the norm. Another provision established that if the purpose of the access to the TK was of commercial nature, the execution of a license contract containing the conditions guaranteeing an equal distribution of the benefits was mandatory.  The absence of such a contract prevented the access to the resources and if this access was given without the contract, it was considered an infringement to the law.

Additionally, the law created the TK Registers: one public, to register those TK that already were of public domain and another confidential, to register those TK that were not of public domain and therefore not available to any third parties.   

With the registration of public nature it is hoped to have a source of information to be used for the patentability tests. The confidential registration has only protection purposes.  

Finally, the Law regulates an administrative procedure for the infringements so that Indecopi is allowed to take precautionary measures and to impose fines to the offenders.  

That set of regulations, very tightly summarized herein, constituted the basis of the TK protection system linked to the biological resources.  

Our intention now is to inform you on the effects to date as a result of this normative. 

Today, in Peru, we have an already implemented TK Public Registry with 219 registrations in the database and with almost 5000 additional registrations in incorporation process.  

In the year 2006, two confidential registrations have been granted at the Confidential Registry and 25 applications have been filed and are currently being processed. This recent increase of applications is the product of a great campaign to increase awareness and spreading carried out by INDECOPI from the date the law was issued together with the indigenous towns and the native communities and it is beginning to show results.  

No actions have been filed for infringements to the law and no license contracts have been registered. 

These results must be seen in right perspective:  it is still too early to weigh up the effects that a law of such characteristics may generate.  A more accurate and precise view will be reached with time.

 2. APPELLATIONS OF ORIGIN IN PERU  

In Peru, the regulated GIs are the Appellations of origin (AO), so my presentation will exclusively refer to them.  

Until the first half of the year 2005, Peru had one single AO, "Pisco" that distinguishes the emblematic spirituos drink of our country. In September that year, the second AO, "Maiz Gigante Blanco Cusco", a corn with very special characteristics that comes from Cusco, was recognized and granted protection.  In July 2006 the AO Chulucanas which distinguishes the ceramics of the city of Chulucanas, was recognized.  And this year two AO more are in process, the "Chirimoya Cumbe" that distinguishes the fruit of the area of Cumbe, very close to our capital city, and "Pallares of Ica" that distinguishes this exceptional pallar (the pallar is similar to the beans) from Southern Peru. If recognition is granted to these two last applications, Peru would have five AO by the end of the year.

This recent evolution of the AO is the result of an important spreading work   carried out by several Peruvian authorities in the last years, among which INDECOPI certainly is.  

In the course, however, the demand of diverse economic sectors to get recognition of an AO on their products and the impossibility of granting these recognitions due to the failure to meet one or more of the requirements of an AO have revealed to the Administration that the definition of AO in our legislation (Andean Decision 486 governing in Bolivia, Colombia, Ecuador and Peru), has a level of exigency that has resulted restrictive.  

The main factor for this level of exigency is the fact that our regulation demands that the characteristics of the product shall essentially correspond to the geographic environment, to which the regulation jointly includes the natural and human factors, demanding this way that all the factors determining the essential characteristics of the product are necessarily present in the area of the AO.  Thus, in case any factor determining any essential characteristic of the product is not produced in the area of the AO zone, the recognition of the AO is not possible.

Although this approach, on one hand, endorses the geographical origin of the products today recognized as AO in Peru and, on the other hand, credits such AO due to the strictness of the analysis for the recognition of an AO in Peru, it has also limited the access of other products to this distinctive sign which, in a more flexible legislation, would have obtained recognition.  I will explain myself.  

The definition of GI that appears in TRIPS (Article 22.1), only makes reference to the geographical area, without looking in detail what is to be understood as geographical area, leaving in fact a wide margin of flexibility for its definition that is not contemplated in our norm.

So, if we incorporate in our legislation a wide definition of the GI such as the one that ADPIC textually offers, we would achieve three objectives:  (i) the gap existing in our norm for the GI definition would be filled (ii) this definition would have a gender to species relationship in connection with our definition of AO, giving consistency to the chapter that regulates the GI in the Decision 486 and (iii) it would allow to grant protection to products that cannot be AO.   

After all, what a country like ours requires is a larger variety of legal definitions, which while maintaining the AO as they are now may add other IG that will make possible the recognitions of those products that can not be an AO today.   

In spite of this current limitation, our definition of AO, on the other hand, does have a margin of flexibility. This is that it admits that the geographical indication identifying the product be a name that without belonging to a country, region or a certain place, however, refers likewise to a certain geographical area. But, in our country, nevertheless the recognition of any name of origin sustained in this express flexibility has not been requested until now: all the AO, both the already granted and those in process, make direct reference to a geographical place.  

Another outstanding aspect to talk about in our experience on  AO, is that of its role as a tool of economic and social development, in the context of a country that claims the inclusion of the majorities.  

Undoubtedly, the spreading of PI in Peru has been increasing in time and an important part of the spreading message is the idea that PI brings tools for the economic development with it.   

In this context, the AO are seen as tools to improve welfare and to raise standard of living by diverse social and economic sectors, especially those linked to agricultural products -which are also the economic sectors with smaller purchasing power. They expect that substantial effect from the AO.

But such effects should be understood and expected in an appropriate way. For this purpose certain risks which are characteristic of developing countries should be borne in mind.  

The first of such risks comes after the recognition and the granting of protection of an AO.  

According to our legislation, following the recognition of an AO comes the delivery of the authorizations for use to the producers that fulfill the standards of quality that were evaluated in the AO file.  

And it may happen that producers not fulfilling such standards do not have access to this authorizations for use even when before the recognition of the AO they freely used this denomination to freely commercialize their products, being deprived of such use for not meeting such standards right as from the declaration of the AO.

Thus, the recognition of an AO, has the risk of originating an exclusion problem in social sectors, which, in contrary, are claiming their social inclusion.

The State then should administer the authorizations for use with fairness, maintaining a balance with the quality expected in the AO and also should find the means that may allow the producers to reach the levels of quality that the AO demands in an appropriate period, so that they may use that distinctive sign again and receive its benefits.  

The second risk is in the administration of the expectations.   

The expected economic benefits, as consequence of the recognition of an AO, will not necessarily appear in the short term, which is usually the most frequent expectation among those producers of low resources. However, this doesn't depend exclusively on the recognition of an AO and not because an AO has been recognized, the commercial future of the product should exclusively fall on this distinctive sign.

Even when we are dealing with a quality product, its expansion and the conquest of new markets is and will continue to be a consequence of the private managerial effort: only the aggressive producers with commercial vision will get the product to reach the level of success that will bring the expected benefits, not only in the internal but also in the international market; and the term in which those benefits will appear will depend on the correct managerial decisions taken. The use of an AO to distinguish a product won't replace this essential task that is only responsibility of   the private producers.   

As a third outstanding aspect, we would like to talk about the Peruvian experience regarding our adherence to the Lisbon Agreement for the recognition and protection of AO.  

To summarize, Peru achieved the recognition of its first AO, Pisco, in 24 countries, through the Lisbon Agreement, in approximately one year and three months following its international registration in WIPO. The achievement of this objective through bilateral negotiations is undoubtedly not possible in such a short time; therefore, this shows the potential effectiveness of the Agreement.   

It is expected to obtain the same quantity of recognitions in the subsequent months for the AO "Maíz Gigante Blanco Cusco” and "Chulucanas", through this same Areement. This will surely happen with all our AO to come.   

Our decision of adhering to the Arrangement of Lisbon, then, has proven to be correct and encourages us to sustain that the Lisbon Agreement provides appropriate mechanisms to achieve an appropriate exchange in the number of mutual recognitions among the member countries.   

The time that the administrations have to decide on the protection, as well as the power to not guarantee such protection and the transitional mechanisms granted to the countries members of the Agreement, are mechanisms that, if administered in a reasonable manner, may balance any apparent disbalance in the quantitative exchange of mutual recognitions.  

We believe then that while the discussion on an international registration of the GI is still pending of decision and definition, the Lisbon Agreement can be seen as an intermediate station between the current situation and the moment in which the destination of the international registration is finally defined. Thus, the Lisbon Agreement is presented as a real alternative for those who have interests represented in AO and want to protect them.   

Moreover, not even only those who have AO but also those who have IG – as understood in TRIPS wide sense -, might adhere to the Agreement if the appropriate adjustments for such purpose are made. There is no reason for not exploring these alternatives.  

Now, after this brief review of the recent outstanding facts, we will proceed with the requested exploration.

3. TRADITIONAL KNOWLEDGE AND GEOGRAPHICAL INDICATIONS.  

In first place, we would like to specify that the analysis of these categories will be made, to the extent possible, using the Peruvian legal system, because of the multiplicity of definitions in the world that makes impracticable an approach to incorporate all of them. This entails, then, to refer to the AO as a variation of the IG, since the AO are the ones specifically regulated under the Peruvian Legislation.  

On the other hand, although TK can be linked to many subjects, depending on the scope wanted to be attributed to the term, in this presentation and only for illustration purposes, we will address some general issues arbitrarily chosen.

As show in graphic 1, which reflects the arbitrary nature of the selection, TK may have several scopes depending on how it is understood. The scope to be used in this presentation is: traditional knowledge linked to the manufacturing of products that in turn can include an enormous diversity of products, such as crafts, agricultural products, etc. that, hereinafter and only for purposes of this presentation, I will call know-how.

On the other hand, if we also think graphically over geographical indications and their elements, we could tentatively represent them in this way:

The union of the two graphics would result in this shape:

As it can be seen from the overlapping of both graphics, the know-how to manufacture products, at first glance, is a common area between AO and TK, since that know-how is an element analyzed for the recognition and protection of the AO and as shown in the graphic, that same know-how could be TK.  

Starting from this coincidence, it seems to be exploring not only if the Appellations of origin can play a role with respect to TK but also to know the nature of such role.  

But, although the existence of a common area between TK and AO has been evidenced, it is necessary to determine the nature of such intersection.  

For example, within Intellectual Property (IP), intersections are given on a same object.  Thus, a specific three-dimensional shape (object) can be protected, at the same time, as a work of art (within the scope of the copyright, at least under Peruvian legislation), industrial design and trademark (three-dimensional trademark). This is an intersection of different legal systems on a same object.  

Another kind of IP intersection on a same object can occur with respect to different rights on the same object: an IP right under license entails the ownership title and certain rights for the licensee.

Is the intersection between TK and AO that we have just described one of object, system or ownership?  

Naturally, responding to this question means getting closer to this intersection between IG and TK and thus explore its nature and possible consequences.   

In fact, the AO and TK intersection in the area of a know-how linked to the manufacturing of products is not necessarily absolute: not in every case in which a know-how for the manufacturing of products exists we will be dealing with TK, if we base on the fact of sustaining that TK is not only know-how but a know-how attributable to an specific subject:  an indigenous town or a native community.   

From that perspective, it may happen that know how involved in an AO may not be clearly attributed to a community that may be considered an indigenous community or an indigenous town.  
On the other hand, it seems natural to anticipate that TK will exist on a certain product that may not have the other elements that are required to achieve the product be distinguished with an AO.    

As it can be seen, then, the coincidence between TK and AO concerning the know-how in the manufacturing of products, is not always a coincidence and in all cases, it even may not be as frequent as it could seem on the first impression. The graphic 4 illustrates this situation
Having analyzed the above-mentioned, we can conclude that the true intersection between AO and TK is more reduced than as the first impression may suggest and there will only be intersection where the know-how that is used to manufacture a product constitutes, at the same time, a TK so recognized.

But, on the other hand, still when this intersection of areas between TK and AO doesn't seem to be a specially intensive coincidence or at least it cannot be asserted with enough evidence that it is so, there is still another aspect to consider which is related to the "object" of the regulation and the “titles”.  

The role that plays the know-how on the manufacturing of a product distinguished by an Appellation of origin is that of being an element among several other elements that should be combined in order to recognize an AO and grant protection to it. This know-how is not object of the protection granted, since it is the AO itself that is protected as a distinctive sign.   

On the other hand, from the regulation of TK, that same know-how will be the object of the protection. Thus, the national or international regulation that could be given may identify this TK and protect it from certain perspective and define the scopes of such protection.  

In Peru we have made, not exactly this, but something very similar.  

Going back to the Peruvian regulation on TK, from the large range of scopes subject of protection under the TK category, we have taken the TKs linked to the biological resources to protect them under the system   previously described. We have not opted to regulate and protect the TK linked to the preparation or manufacturing of a special kind of products, which is the topic presented here, but we have made two very similar things:  


1)
we have identified a particular type of TK: the one linked to  biological resources; and,   


2)
we have defined their scopes  and the means for their protection.  

With all said here until now, I seek to specify that in the TK and AO intersection area, the know-how on the manufacturing of the product, is an element of the AO category, while in the logic of the TK category, this same know-how is the object of the protection.  

Thus, when we look at this know-how that is "object" from one perspective (TK) and only an "element" from another (AO), we can notice that we are in front of a different intersection from the intersections pointed out at the beginning of this part.  

The intersection between TK and AO presented here is not an intersection of legal systems on one same object, since in fact, there are two objects in the TK and AO intersection: the AO itself, on one side, and the Know-how that would qualify as TK, on the other side.  

It is not either an intersection of different ownerships on a same object, since as it has been already said; there is not one same object in this intersection but two.  

And since we are dealing with two objects, there are two ownerships whose characteristics should be object of careful attention.

The exercise of rights over an AO has a natural logic of private and individual exercise of rights since, pursuant to our applicable legislation that exercise demands to have an individualized authorization for use. This way, each holder of an authorization for use of an AO has full authority to decide on the object of his right (the AO) as a business, of course always within the limits established in the AO.  

The ownership of a TK, on the other hand, due to its collective nature will demand a structure of declaration of will of the collective entity, coherent with this collective nature, for the exercise of its powers on the object (the TK), that undoubtedly is opposed to the individual nature coming from the authorization for use of an AO.   

Moreover, even if both ownerships are judged from a collective perspective, they could not form a homogeneous intersection subject to allow a harmonious coexistence. I will explain myself.  

If we assume the group of single titleholders of authorisations for use as the group of an AO, this group will not necessarily be the indigenous people or the native community to be granted with the TK ownership involved in the AO.

Moreover, the group of holders of the authorisations for use under our applicable legislation has a legal structure already established which are the Regulatory Councils that are administered with the logic of any non-profit subject of private right, as the civil associations, foundations, etc.  

To imagine then that a Regulatory Council makes decisions on the AO in one sense while the indigenous town holder of the TK linked the AO has different expectations on the use of the TK, is a perfectly inferred scenario, starting from the logic of the different ownerships.

Until here the AO and TK intersection has only been analysed at a level of categories and just from the perspective of the objects subject to regulation and the ownerships. But a more pragmatic and no legal approach is also possible.

The perspective I suggest is simple and it supposes to evaluate two scenarios: (i) where an AO already exists, does the achievement of additional protection to the know-how adds value -and if so, of what nature- under a TK system? Or, on the other hand, if already existing a protection of the know-how in the elaboration of a product, provided all other elements required for an AO are met, does the achievement of an AO for products, adds value and –if so, of what nature?

In both two scenarios, it is necessary to bear in mind all what have been already set out about the ownerships: if the collective entity of an AO is different to the collective entity of the TK, it is simple to anticipate an unlikely coexistence of those ownerships that can lead to the immobilism and even to a conflict.

Therefore, the fact that a protection may be added to the other and as a result may add value to the previous protection level will only happen whenever there is a coincidence of ownerships.  

Starting from that premise, it seems reasonable to assume that in the case of a TK linked to the manufacturing of a product, the native community or the indigenous town may guide their actions in a managerial way, not only to fulfil the requirements that an AO demands but to obtain it and exploit it.  The process shall take special care of the ownership coincidence:  the same subject of the TK right shall be the subject of the distinctive sign. In that scenario, I positively believe that value would be added.  

In the case of an already granted AO, if no ownerships coincidence longer exists, it is most probable that the assignment of an ownership on the TK involved in the AO not coinciding with the ownerships of the AO, may only generate problems and perhaps conflict.  

Our effective AO, undoubtedly contain a know-how in the manufacturing of the products that, depending on the legal options, may be considered a TK, but this situation is yet not regulated. And the issue regarding the coincidence of ownerships would be evaluated at the proper time. Today, the holders of the granted AO don't see the protection of the TK involved as a necessity or an added value and they will surely have reasons worthy of consideration.

I find appropriate a final consideration.  It should not be forgotten that the logic of the use of the distinctive signs, suggests a market in competition and it places the manager in that market, supplied with differentiating signs - in this case the AO – as one of the several tools that he needs to compete with probabilities of success. Thus, when an AO is protected, what is made is only that: to provide the holder with a tool to compete better.

The protection of a TK, has a different logic that notwithstanding the absence of specific limits, in no way pursues as prime purpose to provide the indigenous towns or the native communities with a tool in order that they may compete in the market and, here it is, in my opinion, the root from which any analysis that seeks to link TK with AO or other distinctive signs should start from.

Thank you   
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