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BAPUAHT NPEOBAPUTENBHOIO AHAJTM3A MNMPOBEOB

HokymeHm nodzomoeneH Cekpemapuamom

1. Ha cBoei gBeHaguatom ceccum, coctosBLuencs B XeHeBe 25 — 29 depans 2008 r.,
MexnpasutenbcTBeHHbIN kommuTeT BOUC no nHTennektyanbHom cobCTBEHHOCTH,
reHeTU4EeCKNM pecypcam, TPaaULMNOHHBIM 3HaHUAM u donbknopy (MKIP) pewwwn, 4yto
CekpeTtapuart, ¢ yyeTom npealectsytowlen pabotel MKIP, nogrotoBuT B kKavectse paboyero
AOKymeHTa TpuHaguaton ceccun MKITP gokymeHT, KoTopbin 6ygert:

(a) xapakTepusoBaTb 06s3aTenbCTBA, NONOXEHUS Y BO3SMOXHOCTU, YXe
CyLLeCTBYIOLLNE HA MeXOyHapO4HOM YPOBHE A OXpaHbl TPaaULMOHHBbIX
BblpaxkeHu KynbTypbl (TBK);

(b)  xapakTtepusoBaTtb Npobernbl, CyLLEeCcTBYOLINE HA MEXAYHAPOAHOM YPOBHE, Mo
BO3MOXHOCTUN UNIMIOCTPUPYSA UX KOHKPETHBIMU NpUMepamu;

(c) copepxaTb coobpakeHus, BaXxHble AN onpeaeneHns uenecoobpasHoctu
yCTpaHeHus aTnx npobesnos;

(d) onucbiBaTb BO3MOXHbIE Mepbl yCTpaHeHUs NiobbiX BbIABAEHHbIX Npo6enos,
KOTOpblE CyLLIECTBYIOT MU MOryT BbITb paspaboTaHbl Ha MEXAYHapOAHOM,
permoHanbLHOM MU HauMoHanbHOM YPOBHE, BKIOYas Mepbl NPaBOBOro U MHOTO
Xapakrepa;

(e) conpoBoOXaaTbCA NPUOXKEHWEM B BUAE Tabnuubl, OTpaxatoLen MOMEHTHI,
YyNOMSHYTbIE Bbile B NOANYyHKTax (a) - (d).

2. Mepep CekpeTapuatom Gbina noctaeneHa 3agada «siCHO U3NOXUTb paboune
onpeaeneHns Unu apyrme UcxoaHble NPeanochIsiki CBOEro aHanmsa.

3. [lepBbit npegsapuTenbHbii aHanna npobdenos B o6nactu oxpaHbl TBK 6bin
noarotosneH CekpetapuaTom B 3TOT NepMoa 1 pacnpoctpaHeH cpean uneHoB MKIP gns
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HanpasneHns Mo HeMy COOTBETCTBYIOLMX 3amedaHuii. C y4eToM noryyYeHHbIX 3amedaHuint
ObIN NOArOTOBNEH CneayLWwnin NpeaBapuTenbHbI BapuaHT aHanuaa npobenos, KOTopbIv
ObIn pacnpocTpaHeH kak gokymeHT WIPO/GRTKF/IC/13/4(b) Rev. ansa TpuHaguaTton ceccum
MKTP, coctosiBwencs 13 -17 oktsibpsi 2008 r.

4, To e camoe pelleHne 6bino NPUHATO B 3TO Bpems aeHaguaton ceccmen MKITP no
BOMPOCY O TpaaMUMOHHbIX 3HaHusIX (T3) — Takum obpasom, K TpuHaguaTon ceccum MKITP
Ob1N0 NOArOTOBNEHO ABA NpeABapuUTENbHbIX BapuaHTa aHanu3a npobenos, KoTopble
copgepxanuck B gokymeHtax WIPO/GRTKF/IC/13/4(b) Rev. (TBK) u
WIPO/GRTKF/IC/13/5(b) Rev. (T3).

5. K atomy momeHTy MKI'P yxe npoBen o6CToATENbHbIA aHann3 BO3MOXHbIX NPaBOBbIX U
aAMVHUCTPaTUBHbIX Mep oxpaHbl TBK. OTOT aHanu3 BknoYan KOMMIEKCHOe n3yyeHne
CYLLIECTBYIOLNX HAUNOHANbHbIX U pErMoHasbHbIX NPaBOBbIX MEXaHNU3MOB, NPOBEAEHME
rPynnoBbIX Npe3eHTaunin, NOCBALLEHHbIX OMbITY perynupoBaHnsa AaHHON cdepsbl,
HaKOMNMIEHHOMY B pa3HbIX CTpPaHax, BbigBreHne obLLMX aNeMeHTOB cnucTem oxpaHbl TBK,
CUTYaUMOHHbIE UCCregoBaHWs, NOCTOsIHHbIE 0BCcnegoBaHusa MexayHapoaHon 6asbl
NpaBOBbIX U1 aAMUHUCTPATMBHbLIX HOPM, @ TakKe BbISBIEHNE KNOYEBbIX NPUHLMMNOB U Lenen
oxpaHbl TBK, nonyunBLunx noaaepXky B xoge npeablaywmx ceccui Komuteta. Mo npocbbe
KomuTeTa ata npoBegeHHas paHee paboTa no onpeaeneHno MCXOAHbIX NPeanochInok
aHanusa 6bina pestommpoBaHa B gokymeHTe WIPO/GRTKF/IC/13/4(a), KoTopbI AOMONHWA
npeABapuUTENbHbIN BapuaHT aHanuaa npobenos, NpeAcTaBneHHbl B JOKYMEHTE
WIPO/GRTKF/IC/13/4(b) Rev.

6. TpuHaguatas ceccust MKIP, coctosBluasica B oktabpe 2008 r., He npoBoauna
noapo6Horo obeyxaeHusa aokymeHta WIPO/GRTKF/IC/13/4 (b) Rev.2, n B pelleHusix ceccum
TONbKO FOBOPUTCS, YTO OH GbIN «NPUHAT K cBeaeHuto»®. MKIP He npyvHMMana pelueHusi o
pacCMOTPEHUN JOKYMEHTA Ha ByayLInX CECCUSIX.

7. B 2017 r. l'eHepanbHas Accambnes BOUVC obpaTtunack k CekpeTapmaty ¢ npocbbon
«YTOYHUTb NpoBeAeHHbIV B 2008 r. aHann3 npobenoB CyLecTBYOLWNX PEXNMOB OXpaHbl T3
n TBK».

8. B cooTBeTCTBUM C 3TUM pelleHneM B MNpunoxeHun | K JOKyMeEHTY
WIPO/GRTKF/IC/37/7 6bin npeactaBneH yTOYHEHHLIN BapuaHT NpedBapuTenbHOro aHanmsa
npobenos B obnactu oxpaHsbl TBK, BbinonHeHHoro B 2008 r. CTpykTypa, hopmart u
coAepXaHue npeablgyLiero aHanmsa B OCHOBHOM Obiniv ocTaBneHbl 6€3 n3MeHeHun, Kpome
Tex cry4vaeB, korga Heobxoaumo 6bifno 0TpasnTb NPUHATUE HOBbLIX MEXAYHAPOLHbIX
WHCTPYMEHTOB NN U3MEHEHMWIA HOPMATUBHOIO PEryNMPOBaHNA NN NOSIUTUKN. Takum
o6pasom, JaHHas Bepcus npeacrasnsana cobon 10 «yTOYHEHME» aHann3a, 0 KOTOPOM Luna
peyb B npocbbe MKIP. B yacTtHOCTM, n3ameHeHus Gbinu BHECEHbI B NYHKThI 1, 2, 6-8, 10, 13,
14, 17, 19-21, 24, 35, 38, 41-43, 45-47, 48, 50, 51-53, 57, 58, 61-64, 71-73, 78, 79, 85, 86,
88, 91, 96, 100, 101, 104, 106-108, 110, n 113. B lNMpunoxeHuu Il npusogunack yTouHEHHas
Tabnuua, oTpaxaroLas Bonpochkl, yNOMsSHYTble Bbille B NOAMyHKTax (a) - (d). 37oT xe
AOKyMeHT Obin BHOBb BhinyLeH anga 38-1 ceccum MKIP, a Takke BbinyckaeTca A4ns
HacTOsILLLEen ceccun.

1 3ameuaHus, nonyyeHHble B 3TO BpeMs, Bce eLle umetoTcst Ha Bebeante BOUC no cnepytollemy agpecy:
https://www.wipo.int/tk/en/igc/gap-analyses.html.

2 NlokymeHT WIPO/GRTKF/IC/13/11.

3 NokymeHT WIPO/GRTKF/IC/13/DECISIONS.


http://www.wipo.int/tk/en/igc/gap-analyses.html
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9. YTOYHEHHbIN BapuvaHT npeaBapuTeribHOro aHanmaa I'Ip06eJ'IOB N YTOYHEHHaA Ta6n|/1ua
coaepxatca B NMNPUITOXEHNN K HAacTodeMy OOKYMEHTY.

10. Komumemy npednasaemcs
paccmMompems YmOYHEHHbIU
gapuaHm ripedsapumesibHO20
aHasu3a rnpobesioe u ymo4HeHHYHo
mabnuuy, codepxawiuecs 8
lNpunoxerusix | u ll.

[MpunoxeHusn cnenytoT]
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l. CCbITKN N OPYTUE MATEPWUATLI, MCMNOJIb3OBAHHBIE MNMPW NOAITOTOBKE
HACTOALEIO AHAJIN3A

1.  3HauuTenbHas 4YacTb UH(pOpMaUMK, coaepX)aLlencsa B HaCToSALWLEM AOKYMEHTE, B3dTa
13 6onee paHHUx gokymeHToB MKIMP* n gpyrux nybnvkauuii n matepumanos,
NoAroTOBIEHHbIX paHee B pamkax aestenbHocT MKIP®. Ocoboe BHUMaHWe cneayeT
obpatntb Ha gokyMmeHT WIPO/GRTKF/IC/6/3. Bce aTn JOKyMeHTbI U MaTtepuanbl UMETCs
Ha Bebcarte BOWC no agpecy: https://www.wipo.int/tk/en/folklore/. Vicnonb3oBanocb Takke
cofepxaHve psiaa apyrvx nyonukauuii, JOKYMEHTOB v cTaTei®.,

II.  PABOYME ONPEOENEHNA N OPYTUE NPEAMOCBLIUTKN HACTOALEIO AHAITN3A

TpaduyUoHHbIE 8bipaxeHUs Kyibmypbl

2. Hukakoro ycTosiBLLIErocsi Unn oBLLENPUHSATOrO MEXAYHAPOAHOro onpeaeneHns
TEPMUHOB «TPAAULMOHHbIE BbIPAXEHMS KyNbTYpPbl» UIN «BbIPaXXeHMS PONbKIopa»

(B HacTosALWEM AOKyMeHTe 0ba 3Tu TepMmmnHa ByayT UCNonNb3oBaTbCs B3anMo3aMeHsieMbIM
obpa3om 1 cokpalaTbes A0 «TBK») He cyLlecTByeT, 04Hako MHOXECTBO ONpeaeneHnin aTux
TEPMMHOB MMEETCS B HAaLUMOHANbHOM U pernoHanbHOM 3aKOHOAaTeNbCTBE, a Takke B
MeXayHapoaHbIX gorosopax’.

3. B TeveHue anurtenbHOro BpeMeHU O4HOM U3 OCHOBHbIX TPYOHOCTEN, CBA3AHHbIX C
obecneyveHnem oxpaHbl TBK, octaBanock onpegeneHve npegmeta oxpaHbl. OT cnocoba
onpegenerHnsa TBK 3aBUCAT kak 06beM, Tak U METOAbI X OXPaHbl NPY MOMOLLIN
nHcTpymeHToB MC. XoTsa BbipaboTka KOHKPETHOMO npeasiaraeMoro BapmMaHTa onpeaeneHms
TBK He siBnsieTcs Lenbio 4aHHOro NpeaBapuTensHOro aHanmsa, onpeaeneHHoe noHMmaHue
ero 3HayeHusi 6bINo coBepLUIEHHO HEOBXOAMMO NPU Ero BbIMOITHEHUN.

4, CoOTBETCTBEHHO, B HACTOSILLEM OOKYyMEeHTE He CTaBUTCA Lelb NpeanoxXmtbe eanHoe
onpeaeneHne unn gaxe npennoXntb CHUTATb Takoe onpenerneHne Ha mexgyHapoaHom

4 Cm. pokymeHTbl WIPO/GRTKF/IC/3/10, WIPO/GRTKF/IC/5/3, WIPO/GRTKF/IC/5/INF/3, WIPO/GRTKF/IC/6/3
n 6/3 Add., WIPO/GRTKF/IC/7/3, WIPO/GRTKF/IC/9/INF/4, WIPO/GRTKF/IC/11/4(a), (a) Add. n (a) Add. 2,
WIPO/GRTKF/IC/11/4(b) n WIPO/GRTKF/IC/12/4(a), (b) n (c).

5 BOUC, «CBoaHblii aHanns MexaHW3MOB NpaBoBOI OXpaHbl TPAAULMOHHBIX BbIPAXKEHUI KyNbTYpbl/BblpaXkeHui
donbknopay, 2004 r.; Janke, “Minding Culture: Case Studies on Intellectual Property and Traditional Cultural
Expressions” (AHke, «C MbICIbO 0 KyNbType: CUTYaUMOHHbIE UCCreaoBaHus B 06nacT MHTENNEKTyanbHON
COBCTBEHHOCTY M TPaAMLIMOHHBIX BbIPaXXEHUI KynbTypbl»), BOUC, 2003 r.; Kutty, “National Experiences with the
Protection of Expressions of Folklore/Traditional Cultural Expressions — India, Indonesia, the Philippines” (KaTtu,
«HaunoHanbeHbIN ONbIT OXpaHbl BbIpaXXeHU (HONbKIOpa/TpaguLMOHHBIX BbipaXXeHWU KynbTypbl: NHaus,
WHpoHesus, dununnuHel»), BOUC, 2004 .

6 McDonald, I., Protecting Indigenous Intellectual Property (Australian Copyright Council, Sydney, 1997, 1998) (V.
MaknoHanbg, «OxpaHa MHTeNNeKTyanbHoM COOCTBEHHOCTM KOPEHHbIX HapoaoB» (COBET NO aBTOPCKOMY MpaBy
Asctpanuu, CugHen, 1997 r., 1998 r.)); Palethorpe and Verhulst, “Report on the International Protection of
Expressions of Folklore Under Intellectual Property Law” (MavinTopn n BepxynbcT, «[doknag o mexayHapoaHon
OXpaHe BbIpaXXeHu hornbknopa cpeacTtBaMum npaea MHTENNEKTyanbHOW COOCTBEHHOCTU» (MCCeAoBaHME,
BbIMONTHEHHOE MO nopy4yeHuto EBponeiickoin Komuccum, oktabpb 2000 r.)); “Protecting Traditional Cultural
Expressions: Policy Issues and Considerations from a Copyright Perspective” («OxpaHa TpaanLMOHHBbIX
BbIP@XXEHWIN KyNbTYpbl: BONPOCHI U MOMEHTbI MOMUTUKN C TOYKM 3PEHNS aBTOPCKOro npasa») — AUCKYCCUOHHbIN
MaTepuarn, NoAroToBrneHHbIM opraHm3aunen «Canadian Heritage», 2004 r.; Lucas-Schloetter, A., ‘Folklore’ in von
Lewinski, S. (Ed.), Indigenous Heritage and Intellectual Property (A. Nykac-LLUnéttep, MoHaTre "cdonbknopa” B
moHorpadum C. poH JleBuHCkM 1 ap.), «Hacneane KOpeHHbIX HAPOAOB 1 MHTENNEKTyanbHas COGCTBEHHOCTLY,
2004 r. — cnpaBoYHbI MaTepuan npeacenatens Komurteta no Bonpocam oxpaHbl TBK, noarotoBneHHbIn k 34-i
ceccum MKIP (cm. https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=373916).

7 OokymeHTbl WIPO/GRTKF/IC/3/9 n WIPO/GRTKF/IC/9/INF/4. CMm. Takke 6a3y HOpMaTUBHbIX Matepuanos no
agpecy: https://lwww.wipo.int/tk/en/databases/tklaws/.


http://www.wipo.int/tk/en/folklore/
https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=373916
http://www.wipo.int/tk/en/databases/tklaws/
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ypoBHE HeobXoaMMbIM, NOCKONbKY ydacTHMkM MKIP npuaepxunBarotcsa pasnnyHbiX MHEHWI
no 3TOMy BOMpOCy. TeM He MeHee, UCKMIYUTENBbHO AN1S uenen JaHHOro aHannsa nosie3Ho
AaTtb obuiee 0603Ha4YeHNe Toro, YT0 MMEHHO NMOHMMAaETCA No4 TEPMUHOM «TPALMULMOHHbIE
BblpaXXeHNs KynbTypbl».

Xapakmepucmuku TBK

5.  Xapaktepuctukmn TBK nogpo6Ho obcyxganuck B 6onee paHHUX AOKYMEHTaxX 1
maTtepuanaxs.

6. [lna uenen HacTosLLEro aHanusa cnegyeT HaNnOMHUTL ABa MOMeHTa. Bo-nepsbix, TBK
MOryT NpeAcTaBnaTb cOOONM camble pasHble MaTepuanbl: OT N34aBHA CYLLECTBYOLLNX
mMaTepuanoB, CO34aHHbIX «HEM3BECTHbIMM aBTOpaMmM» B AaneKoM NMpoLUrioM A0 caMblX
NocrneaHnX U COBPEMEHHbIX BbIpaXXeHUA TPaaULNOHHBIX KyrbTyp, BKIHOYasa BeCb
NPOMEXYTOYHbIN PO UX MOCTENEHHbLIX 1 SBOJTIOLMOHHBLIX NepepaboTok, MMUTauni,
BO3pOXaeHu n BoccodgaHnin. TBK, aBnasicb 4acTblo XKMBOro Hacrneausi, NOCTOSAHHO
BOCCO3atloTcs oOLWMHaMKM 1 rpynnamMm kak goopma ux oTBETa Ha BHELLHMWE YCIOBUS N NX
B3aNMMOLENCTBUS C NPUPOOON U UX NCTOPUEN U OAIOT MM OLLYLLIEHNE CaMOBbITHOCTU K
npeeMCcTBEHHOCTN. B CBA3M C 3TMM MOXHO NMPOBOAMTL pasnMyune Mexagy n3gaBHa
cywecteytowmnmm TBK 1 nx coBpeMeHHbIMM BepcramMm 1 nepepaboTkamu.

7. Bo-BTOpbIX, XOTS TPAAULIMOHHOE TBOPYECTBO — 3TO AMHAMUYHOE B3aMMOOENCTBUE
MeXAy KONMEeKTUBHbIM U MHOMBUAYaNbHLIM TBOPYECTBOM, ONpeaensioLas 0COGeHHOCTb
«TPaAAULIMOHHBIX» NPOU3BEAEHUA COCTOUT B TOM, YTO OHU ABMAKOTCA BblpaKEHUEM KNBOW
TpaguumMm n OesaTenbHOCTM CoobLLIEeCTBA MoAen, KOTOpoe BCe ellle SABMAETCS ee HOCUTENEM
N NpakTukyeT ee. [laxe Korga npousBeaeHve co3naeTcs OTAeNbHbIM NMLOM Ha OCHOBE
Tpaguuuii n B paMkax obbIYHOrO yKnaaa ero Xu3Hu, Takoe Npov3BeaeHne He
«MPUHAANEXUT» TaKOMY OTAENbHOMY NULY, a HaxoauTcs B chepe OTBETCTBEHHOCTU U
NMOEHTUYHOCTU OOLLMHBI M coXpaHsieTcs eto. VIMeHHO aTo AenaeT Takoe npov3BeaeHue
«TPaAULMOHHBLIMY .

8. Pestomupy4, B LenoOM MOXHO ckasaTb, 4To TBK:

(@) sBNALTCA NPOAYKTOM TBOPYECKOW MHTENMNEKTyanbHOW AeATeNbHOCTH,

(b) nepepaBanucb M3 NOKONEHUS B MOKOJIEHME B YCTHOW hopMe unm nytem
noapaxaHus,

(c)  oTpaxaloT KynbTYPHYIO 1 couManbHy NOEHTUYHOCTb OBLLMHBI,

(d)  cocToAT N3 xapakTepHbIX ANIeMEHTOB Hacreans o6LKHBbI,

(e) yacTo co3gaHbl HEM3BECTHLIMW aBTOpamMu U/MNnM aBTopamu, KOTOPbIX HEMNb3S
TOYHO YCTaHOBUTb, W/KUNIM cammMmn obLLMHaMW,

() 4acTo co3gaBanucb Npexae BCero B AyXOBHbIX U PENUIMO3HbIX Lensix,

(g) yacTo co3galoTCH M BOCNPOU3BOAATCA C UCMONb30BaHNEM MECTHbIX MPUPOAHbIX
pecypcos, n

(h)  NOCTOAHHO BUOOWU3MEHSIOTCS, Pa3BMBAKOTCH M BOCCO34a0TCA B paMKax OBLUMHbI.

9. TepMuH «0BLWMHA» MCMONb3yeTCHA B AaHHON NpeaBapuTenibHON BEPCUMM aHanns3a B
COOTBETCTBMM C MPAKTMKON, NPUMEHSABLLENCH B AOKYMEHTaX, KOTOPble COCTaBMASANNCH B
pamkax gearenbHocTn MKI'P, 1 o3HayaeT B 06LeM CMbICIe KOPEHHbIE HAPOAbI, @ TaKkKe
TPagVLMOHHbIE, MECTHbIE U MHbIE KYNbTypHble coobliecTBa. Vcnonb3oBaHue aTux
TEPMWHOB He NpeanonaraeT Hanuuns koHceHcyca vneHos MKIP B oTHoLeHUN
B6eHedurumapos oxpaHbl TBK n/vnv npaBoMepHOCTM UM NPaBUITbHOCTU 3TUX NN UHBIX
TepMUHOB. Mcnonb3oBaHWe aTUX TEPMUHOB ANS Lienen HacTosLWero aHanusa He BNusieT Ha

8 WIPO/GRTKF/IC/6/3; CsopHblin aHan1s BOUC.
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Mcrnonb3oBaHUe APYrnX TEPMUHOB B HaUMOHarbHbIX UMW permoHarnbHbIX 3aKoHax U
npoLeaypax 1 He orpaHUYMBaeT €ero.

®opmbl TBK

10. TBK moryT B npuHUMne BKMYaTb LUMPOKUIA CNEKTP MaTepuarnbHbIX, HemaTepuanbHbIX
1 CMeLUaHHbIX ()OPM TBOPYECKOrO BbipaxeHms®.

11. TllpegnaraeTcs, 0AHAKO, MakCUMaribHO KOHKPETU3NPOBaTb HAaCTOSALLMIA aHanus3 un
paccMmaTtpuBaTth B €ro pamkax onpegeneHHble KoHkpeTHble TBK, B OTHOLWEHUN KOTopbIX
CYyLLeCTBYET, Kak npeacTtaBnseTcs, Hanbonee cepbe3Hbl PUCK NX HEMPABOMEPHOIO
ncnornb30BaHus ¢ npumeHeHnem metonoB VIC. B 6onee paHHuX maTepuanax obinm
BbISIBNIEHbI U PACCMOTPEHbI PaKTUYECKNE NPUMEPDLI MPUCBOEHMSI U HE3AaKOHHOTO NPUCBOEHUS
TBK., Cpeau aTvx NpyMepoB yNOMUHANMUChb UCMONb30BaHNE TPaAULMOHHOW MY3bIKU 1
neceH, Npon3BeaeHUNn N306pasnTENbLHOINO NCKYCCTBA (MPeXae BCEro XXMBOMUCK),
TPaAAULMOHHBIX My3blKanbHbIX MIHCTPYMEHTOB, U3AEeNU peMmecen (BKnoyas BOMNSOLWEHHbIE B
HMX obpasubl 1 «CcTUNUY), ncnonHennst TBK, ncnonbsosaHne cakpanbHbix TBK n TBK,
COXpaHseMbIX B TalHe, 3anucen n popm aokymeHTuposaHmna TBK, a Takke cnos, Ha3BaHuWi
1 CUMBOJIOB KOPEHHbIX HAPOAOB.

12. W3 aTmnx npumepoBs crneayeT, 4to oxpaHa TBK MoxeT o3HauyaTb oxpaHy (i) pe3ynbTaToB
TBOPYECTBA U XapaKTePHbIX BblpaXeHUN KyrnbTypbl camux no cede; wn/vnum (ii) penytaumm nnm
CaMOBbITHOCTW, KOTOPbIE C HUMK accouunpytoTes; u/munu (i) cnocobos Mx Npom3BoacTBa
(Hanpumep, cnocoboB NPOM3BOACTBA M3OENUIA pemecna, My3blKanbHbIX UHCTPYMEHTOB UNn
TKaHEeWN).

13. TpeTbsa kaTeropus, kacatowiasica cnocoboB npomnssoacTea Taknx TBK, kak
peMeCreHHble U3LeNnus, My3blkanbHble MHCTPYMEHTbI U TEKCTUIbHbBIE U3OENUS, cKopee
OTHOCUTCS K KaTeropuu, HasblBaemMol B pamkax gesitenbHocTn KomuTteTa «TpaguumMoOHHbIMA
3HaHuaMn» (T3). Bonpoc o T3 paccmatpmBaeTcst BHYTPEHHE COrfacoBaHHbIM 06pa3om,
OOMNOSHAKLWNM AaHHbIA aHanus, B AgokymeHTe WIPO/GRTKF/IC/37/6. [MpumedaHne
CekpeTapuarta: OH Takke npeacTaBnsieT cobom, kak yKka3aHo Bbllle, YTOUHEHHYHO BEPCUIO
aHanusa npobenos B oxpaHe T3 BbinonHeHHoro B 2008 r.].

14. Vcxoas v3 BbILLEU3NOXEHHOrO, B paMKax HaCTOsILLIEro aHanunsa npeanonaraeTcs
COCPEAOTOMUTb BHUMAHUE HA KOHKPETHbIX MpUMepax, OTHOCSLLMXCS K NEPBbIM ABYM U3
yKa3aHHbIX KaTeropuii, a UMeHHO:

(@) nuTepaTypHbIM U XyOOXECTBEHHbIM NMPOU3BeAeHUsAM!, TakMM Kak My3blKarnbHble
NPOM3BEAEHMS U NPOU3BeaAEHUs N306PasnTENBHOMO NCKYCCTBA;

9 CM. «CnuCOK 1 KpaTKoe TEXHUYECKOE MOSICHEHUE Pa3nUYHbIX (DOPM, B KOTOPLIX BCTPEYAOTCS TPaAULIMOHHbIE
3HaHus» B gokyMmeHTe WIPO/GRTKF/IC/17/INF/9.

10 WIPO/GRTKF/IC/5/3; BOWC, «CBoAHbIN aHanms...».

11 CtaTbsi 2 BepHCKOM KOHBEHLMM 06 OXpaHe NMUTEpaTYPHbIX U XYOOXKECTBEHHbIX MPOU3BEAEHUIA MACKUT:
«TepMuyH "nuTepaTypHble N XyAOXXeCTBEHHbIE MPON3BeAeHMA" OXBaTbiBaeT BCe Npov3BeaeHns B obnactu
nuTepaTypbl, HAyKM 1 UCKyCCTBa, kKakum Bbl cnocobom 1 B Kakol bl opMe OHW HW ObINy BbIpaXXeHb, Kak-To:
KHUM, GpoLUtopbl U Apyrne NMCbMEHHbIE NPOU3BEAEHMS; NeKLMKn, 0bpalleHusi, NponoBeaun 1 Apyrue nogobHoro
poaa nNpounsBefeHns; apamaTuyeckme 1 MysblikarnbHHO-ApamaTuyeckme nNponsBeaeHus; xopeorpapunyeckme
npov3BeaeHns N NaHTOMUMbI; My3blKaribHble COYMHEHNS C TEKCTOM Unu 6e3 TekcTa; KuHeMmaTtorpaduyeckme
npou3BeaeHuns], K KOTOpPbIM NPYPaBHMBAIOTCS NPOM3BEAEHMS, BbipaXKeHHble CNOCOBOM, aHanormyHbIM
KMHemaTorpadum; pUCYHKN, NPON3BEOEHUS XXUBOMUCU, apXUTEKTYPbI, CKYINbNTYpPbI, rpadukv n nutorpaduu;
doTorpadmyeckme NnponsseaeHns, K KOTOpbiM MPYPaBHMBAKOTCS NPOU3BEAEHWS, BbIpaXeHHbIe CMocobomMm,
aHanornyHbImM poTorpadum; NPonsBeAeHNUs NPUKNaLHOro NCKYCCTBa; UIIOCTPaLMK, reorpaduydeckme KapThl,
MNnaHbl, 3CKN3bl 1 MacTUYeckne NpousBedeHns, OTHOCALLIMECH K reorpadum, Tonorpadumn, apxutekType unm
Haykam».
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(b)  wncnonHeHmsim TBK

(c) obpasuam, BOMMAOLEHHLIM B U3OENUAX peMecen 1 ApYrnx Npon3BegeHusx
NPVKIIagHOro NCKYCCTBa;

(d) TBK, coxpaHseMbIM B TalHe; U

(e) HasBaHusAM, CrioBaM U CMMBOJSIaM KOPEHHbIX HAPOAOB U TPaANLMOHHBIM
Ha3BaHWSAM, CNoBaM M CUMBOSAM.

15. CwMmbICn Takon KOHKpeTu3auun — caenaTb AaHHbIN aHanm3 MakCcMMarnbHO KOHKPETHbIM U
TOYHbIM. OTO He 03Ha4yaeT, ogHaKo, oTcyTcTBUusA apyrux opm TBK n anemeHToB
HemMaTtepuanbHOro KynbTYPHOro Hacneausi, Kotopble Takke sSBMSAITCH LEeHHbIMU U
YS3BUMbIMW.

3HayeHUe mepmuHa «oxpaHa

Obuwue xapakmepucmuku oxpaHbl UHMesiekmyarnsHolU cobcmeeHHOCMU

16. Cuctembl IC pasnuyaloTcs No CBOEMY XapakTepy v Lienam perynupoBaHusi, KOTopble
OHW NpecneaytoT. Tak, Hanpumep, aBTOPCKOE NpaBo — 3TO NPaBO aBTOpa KOHTPONMPOBaTb
NCNonNb30BaHME pe3ynbTaToB CBOEro MHTENNEKTyanbHOro Tpyaa. ABTOpPCKOe npaBo He
obecneynBaeT, O4HaKO, MOMHOrO KOHTPONSA, MOCKOSbKY OHO NPUMEHSIETCA C Pa3NIUYHbLIMM
OrpaHNYEHNSIMA U UCKITIOYEHMAMM, NPU3BaHHbIX obecneunTb BanaHc mexay 3agaden
OXpaHbl TBOPYECKOWN OeATENBHOCTM U 3adaden pacnpocTtpaHeHmst nHdopmaunn. C gpyron
CTOPOHbI, OXpaHa TOBapHbIX 3HAKOB 1 reorpamnyeckmx ykasaHuin HanpasrneHa Ha oxpaHy
npecTka u penytaunm TOProBLEB M UX NPOAYKLUK, a TakkKe Ha npegoTBpalleHme
HEeCaHKLMOHUPOBAHHOIO MCMOSb30BaHUA Takux 0603Ha4YeHnin, CnocobHOro BBECTU
notpebutenen B 3abnyxgeHue.

17. OxpaHa MIC moxeT BKkNto4aTb B cebsi oxpaHy npaB cobCcTBEHHOCTU. B Tex cny4vasx,
Korga npaBa COGCTBEHHOCTM CYLLECTBYHOT — Hanp1MMep, B CryYyae MMYLLECTBEHHbIX NpaB

B KOHTEKCTE aBTOPCKOro npaBa — nNpaBoobnagareny MoryT OCyLeCTBASATb 3TN NpaBa camu,
AaBaTb pa3peLleHne Ha UX NCNoMb3oBaHMe ApYrumMu nuuamm (T.e. NnpaBo MOXET
NULEH3MPOoBaTLCA), W/KUNn 3anpeLlatb X UCMNONb30BaHWE APYTUMW NULLAMM.

18. OxpaHa NC He obgasaTenbHO nogpasymeBaeT npegoctaBneHme npas coO6CTBEHHOCTH.
Tak, Hanpumep, NMYHbIE HENMYLLECTBEHHLIE NpaBa, NPeayCMOTPEHHbIE aBTOPCKMM NpaBoM,
obecne4vnBaloT KOHTPOSb Hag4 CNOCOOOM MCNONb30BaHNS NPOU3BEAEHNSA, a8 HE Had CaMOMN
BO3MOXXHOCTbLIO €r0 MCMOSb30BaHUSA, MPUYEM B HEKOTOPbIX CIly4Yasx Aa)ke Nocne NCTeYeHns
cpoKa AeNCTBMA UMYLLECTBEHHbIX NpaB. AHanorn4HbIM obpasom, NpUHyAUTESbHbIE
(HeooBpOoBOMbHbIE) NMLEH3UM B KOHTEKCTE aBTOPCKOro npasa No3BONAOT perynnpoBaTb
cnocob Mcnonb3oBaHUS NPOU3BEAEHMS N CBSI3aHbl C yNiaTon «CnpaBearniBoro
BO3HarpaxgeHusa» unnm «0b0CHOBaHHOrO aBTOPCKOro roHopapay (CM., Hanpumep, ctaTby
11bis(2) n 13.1 BepHcKon KOHBEHLMN).

@®opwmbi oxpaHbl UC, Hauboriee 8axHble ¢ MOYKU 3peHusi oxpaHbl TBK

19. Tockonbky MmHorve TBK npeactaBnstoT cobom nutepaTypHble U XYAOXKEeCTBEHHbIE
NpOoV3BEAEHNST UM UCMIONHEHNS], AN UX OXPaHbl 0COBEHHO BaXKHbI MEXaHM3Mbl OXPaHbl
aBTOPCKOro npaBa 1 CMeXHbIX nNpaB?. TpaguumoHHble obpasLbl B NpUHLMNE MOTyT
OXPaHATLCA Kak NPOMbILWEeHHbIe obpasubl. [ns oxpaHbl Ha3BaHWIA, 0603HAYEHN K
CMMBOSIOB Hanbornee BaxHbl cuctembl C, obecneumBatome oxpaHy 3HaKOB 1 Yka3aHui, a
Takke 3aKkoHbl 0 bopbbe ¢ He[oOpPOCOBECTHOM KOHKYPEHLMEN.

12 OcHoBHbIE MPYHLMILI OXpaHbl aBTOPCKOTO NpaBa M CMEXHbIX NMpaB 1 X NpuMeHeHue k TBK paccMoTpeHb! B
6onee paHHUX gokymeHTax. Cm. gokymeHT WIPO/GRTKF/IC/6/3.
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MexxdyHapoOHbIe KOH8eHUUU U 002080phbI 10 8ornpocam VIC, saxKHbie C MOYKU 3PEHUS
oxpaHbl TBK

20. KoHBeHUuKn n goroeopbl B 06/1acT aBTOPCKOro npaBa U CMEXHbIX Mpas,
agMUHUCTpaTUBHbIE (PyHKUMKN KOTOPbIX BbiNonHaeT BOUC, o6pasyoT MexayHapoaHyto
cucTemMy NPUHLMMNOB U HOPM, KOTOpPbIE rocygapcTea, paTuduumMpoBasLLmMe 3TU UHCTPYMEHTHI,
peanusyoT Yepes3 CBOM HauMoHarbHble 3akoHbl. MexayHapoaHble KOHBEHLUN 1 40roBOpbI
npegycMaTtpuBaroT rmbkme HopMbl MO psay BOMPOCOB, U HALMOHaNbHOe 3aKOHOAATENbCTBO
MOXET B 3HaUYUTENbHOWN CTENEHN OTNUYATBLCHA OT OAHOW HOPUCANKLMA K APYrOn, NOSTOMY Ha
npaktuke oxpaHa VIC aBnseTcs, npexae BCero 1 rnaBHbIM 06pa3om, BONPOCOM
HaUMOHarnbHOro 3akoHoAdaTenbCTBa. BaXHO OTMETUTb, YTO MEXAYyHapOAHble A0rOBOpPbI
HanpaBneHbl TakKe Ha 3aLmnTy NpaB B UHOCTPaHHbLIX KOPUCOUKUUAX HA OCHOBE
HaUMOHAaNbHOMo pexuMma 1 NPUHLUMNOB B3aUMHOCTU.

21. B paMKax HacTosAwero aHanni3a ynoMmHarTCAa crnegyrowme OCHOBHbIE
MeXxXayHapoaHble KOHBEHUNN 1 OOroBOpPbI B obnactun UC:

(@ MexayHapogHast KOHBEHLMSA NO OXpaHe npaB UCNOMHUTENEN, NPon3BoaNTENEN
doHOrpamMm U BellaTenbHbIX opraHmsaumi 1961 r. («Pumckas koHBeHUuA
1961 r.»);

(b) Mapwkckas KOHBEHLMS MO OXpaHe NPOMbILIIEHHON cO6CTBEHHOCTN 1967 T.
(«Mapwxckasa koHBeHUUA 1967 1.»);

(c) BepHckasn KOHBEHLMSA NO OXpaHe NMTepaTypHbIX U XyA0XKECTBEHHbIX
npoussegeHun 1971 r. («bepHckas koHBeHUna 1971 r.»);

(d) KoHBeHUus 06 oxpaHe nHTepecoB npoussogutenen ooHorpamm 1971 r.
(«KoHBeHuust no poHorpammam 1971 r.»);

(e) Cornawenne TPUMC 1994 r.;

) Horoeop BONC 06 aBTopckom npaee 1996 r. («QAI 1996 r.»);

(9) Horosop BONC no ncnonHeHuam n goHorpammam 1996 r. («QND 1996 r.»); n

(h) MeknHckniA foroBop no ayamoBusyanbHbIM ucnonHennsam 2012 r. («lekuHckuin
porosop 2012 r.») (KOTOpbI Noka He BCTYNun B cuny)*e.

«OxpaHa» 8 omsuyue om «CbepexeHUs», «CoXpaHeHUs» Uu «codelicmeus pa3sumuro»

22. B cooTBeETCTBMM C 0O6CYXOEHNSAMU, COCTOSIBLULMMUCA paHee B paMkax KomuteTa,
TEPMUH «OXpaHay, ynotpebnaemsbin B pewieHun Komuteta, NpUHATOM Ha ero 12-1 ceccum
B peBpane 2008 r., NOHMMAETCA Kak OXpaHa B TOM CMbICIe, B KOTOPOM 3TOT TEPMUH
ncnonb3yetcs B cucteme MIC (MmeHyemas nHoraa «npaBOBOWM OXPaHOM»), T.€. Kak oxpaHa
pe3ynbTaToB YeNoBEeYeCKOro MHTeNNeKTyansHoro Tpyaa u MHHoBauun ot
HEeCaHKLMOHUPOBAHHOIO UCMOMb30BaHUS.

23. «OxpaHa» VC B 3TOM CMbICNE OTNMYaeTCH OT «COepexeHnsi», KCOXpaHEeHUsI» 1
«COOENCTBUS Pa3BUTUIO» KyNbTYPHOrO Hacneaus, KotTopble, Kak NpaBurio, CBA3aHbl C
BbISIBIIEHUEM, JOKYMEHTUPOBaHUEM, Nepefayen 1 Bo3BpaLLeHNEM K XU3HN MaTepuanbHOro
N HemaTepuanbHOro KynbTypHOro Hacrneausa gns obecnevyeHns ero COXpaHHOCTU Unu
XM3HEecnocobHocTU. XoTa camu o cebe MHCTPYMEHTbI U NPorpaMmbl, HanpasfeHHbIe Ha
coxpaHeHue u cogenctane passutuio TBK, BaxkHbl U gononHAT oxpaHy TBK, ocHoBHoe
BHMMaHVe B paMKax HacCTOSILLLEero aHanusa, B COOTBETCTBUM C pelueHnem KomuteTa,

13 CnenyeT oTMeTUTb, YTo MappakeLuckuii foroBop 06 06rerdyeHnn 4oCcTyna crenbiX U UL, ¢ HapyLeHUs MU
3PEHUS UM MHBIMU OrPaHNYEHHBIMU CMNOCOBHOCTAMY BOCTIPUHUMATL MeYaTHY MHAPOPMAaLMIO K ONMYyBNMKOBaHHbLIM
npoussedeHnsam 2013 r. He ynoMuHaeTCcs B JAHHOM KOHTEKCTE, MOTOMY YTO OH HE MMeeT NOCMeACTBUIA, UMEROLLNX
3Ha4eHme ¢ TOUKM 3peHuns oxpaHbl TBK.
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npuHATbHIM B doesparne 2008 r., cocpenoToyeHo Ha npaBoBor oxpaHe TBK. 3akoHbl u
nporpamMmebl, He oTHocsLwmecs k obnactu VIC n kacatolmnecs CoOXpaHeHUs XXNMBOro Hacneams
W COOENCTBUSA €ro pasBuUTUIO, MOTYT UrpaTb MNOMNE3HYI0 POrib, LOMOMHSAS 3aKOHbI,
perynupytowue sonpocskl oxpaHsl UC. MHorue uenun, ceasaHHble ¢ TBK, 0 KOTOpbIX
3asBMA0T 00OLWMHbI, MOTYT BbITb AOCTUTHYTHI HE MPY MOMOLLX MEpP TOro TMna, KoTopble
npumeHstoTes B cucteme NC, a npn NOMoLLKM Mep U NporpamMm, HamnpasneHHbIX Ha
cbepexeHune, coxpaHeHVe U COAeNCTBUE Pa3BUTUIO KyNbTypHOro Hacneams. Kpome Toro,
O5s1 NpeoTBpaLLEeHNs HexXenaTenbHOro ncnonb3oBaHns ceonx TBK o6LWwuHbI ncnonbayoT
OpYrMe MHCTPYMEHTLI, HanpuMep, CpeacTea, co3gaBaeMble B paMKax Ux TpaguuMoOHHOro
npaea. OTMeYanoch Takke, YTO COXpPaHEHUIO 1 Pa3BUTUIO KYNbTYp KOPEHHbLIX HAPOA0B
MOXeT cnocobCcTBOBaTL Haaexallee NCnonb3oBaHne TpagMUMOHHBIX Ha3BaHWI, CNOB U
CUMBOJIOB, a Takke apyrmx TBK.

Llenu, cesizaHHble ¢ oxpaHol TBK

24. B 6onee paHHMX OOKYMEHTaXx yKkasblBancs uenbin psg uenen, onpegeneHHbix
rocyaapcrteamu 1 oblmHamm B cBsian ¢ TBK. OgHu 13 HUX MMetoT obLLmiA XxapaKkTep,
apyrve 6onee HenocpeacTBeHHO cBsa3aHbl ¢ C n oxpaHon TBK. Kpome Toro, B kadecTtse
NCTOYHMKA, OTPaXKaloLLEro YasitHust KOpeHHbIX HapodoB, ynoMmmHanack Oeknapauus OOH o
npaBax KOPEHHbIX HAapoaOB.

25. [ns Hagnexallen KOHKpeTusaumm HacTosILLEero aHanusa, a Takke ¢ yyetom bonee
paHHuX obcyxaeHun n pewenns MKIP, npuHaToro B dpepane 2008 r., npeanaraetca
CcUMTaTb HENOCPEACTBEHHLIM NPEAMETOM HACTOALLEro aHanmsa Lenu, KOHKPETHO CBA3aHHbIe
¢ oxpaHon TBK npu nomouwin mexaHnamos VC.

26. CnepyeT HaNOMHUTb, 4TO y4acTHUkn MKI'P, npuH1umas Bo BHMMaHWe BO3MOXHOCTb
NPUHATMA Mep BHe cdepbl cuctembl VIC, ykasbiBany pasnuyHble 3KOHOMUYECKME U
BHE3KOHOMMYECKME Lenu oxpaHbl TBK, ocHoBaHHOM Ha NpuMeHeHnn mexaHnamos VIC, B
YaCTHOCTU:

() oxpaHy MHTEennekTyanbHbIX NpaB Ans COAeNCTBUS 9KOHOMUYECKOMY Pa3BUTUIO:
HeKoTopble OOLUHBI CTPEMATCS 3asBNATb UHTENNEKTyarnbHble npaea Ha ceou TBK
M OCYLLIECTBNATb Takue npaea, No3BorsoLLIMe UM UCMONb30BaTh NX KOMMEPYECKUM
0b6pa3om B MHTepecax CBOEro 3KOHOMUYECKOTO pasBUTUS;

(b)  oxpaHy MHTenneKTyanbHbIX NpaB AN NPeaoTBPaLLEHNs HeXenaTernbHOro
ncnonb3oBaHus TBK gpyrummn nuuamm: HeKOTopble OBLLMHBI MOTYT CTPEMUTHLCS
OCYLLIeCTBMATb MHTENNEeKTyarnbHble NpaBa Ha ceou TBK ans npegoTtepalleHmst nx
MCMONb30BaHUS U KOMMepLManusauum apyrumm nuuamm, BKoYas
Mcnonb3oBaHUe, ockopbnsatoLLEee UMK YHUXKAKOLLEE KynbTypy, a Takke
MCrnonb3oBaHNe, HEBEPHO NpeacTaBnsoLLee UX KyrnbTypy; U

(c)  oxpaHy OT OCyLLeCTBNEHUSI MHTENNEKTyanbHbIX NpaB APYrvX fNnL: OOLWUHbI Takke
CTpeMsATCA NpeaoTBpallaTtb nonyvyeHne nnmn coxpaHexue npas NC Ha ceon TBK, a
TaKkKe Ha Npou3BeaeHusl, co3gaBaeMble Ha X OCHOBE UK NyTem nx nepepaboTky,
ApyrMMmn nuuamu. 3To npeanonaraeT UCNoNb3oBaHME 3alUTHLIX MEXaHWU3MOB,
GrIOKMPYIOLLIMX OCYLLLECTBMNEHMNE UHTENNEKTYanbHbIX NPaB TPETbUX NN, UNn
ynpexaaroLmx nony4yeHme npas, KOTOpble CHUTAKOTCA NPOTMBOPEYaLLMMU
NMHTepecaM OBLLMHBI MK BbINK NosyYeHbl 6e3 cornacus obLWKWHbI («3aLMTHasN
oxpaHay).

14 NokymeHT WIPO/GRTKF/IC/6/3.
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KoHkpemHsbie xenamerbHble ¢hopmbl oxpaHbl TBK

27. Cnocobbl ncnonb3oBaHust pa3nuyHbix opm TBK B Mupe BecbMa pa3HoObpasHbl.
B 6onee paHHux gokymeHTax KomuteTta npnBogunucb NpMMepbl BUAOB NPUCBOEHUSA
BbIpa)X€HMUI KynbTypbl, HA KOTOPbIE YKa3bIBAOT KOPEHHbIE OGLLMHBI®,

28. W3 a3T1ux peanbHbIX NPUMEPOB CreanyeT, YTO Takne 06LLI,VIHI:I n opyrme CToOpOHbI
3anHTepecoBaHbl:

(@) B oxpaHe TBK oT HeCcaHKLMOHMPOBAHHOIO UCMNOSIb30BaHUS, BKITHOYas
BOCMpou3BeaeHue, nepepaboTKy, pacnpoCTpaHeHne, UCMOMHEHUE U UHble
nopobHble AencTeus, B 0COBEHHOCTM KOMMEPYECKOro UCNONb30BaHWS;

(b) B NpeaoTBpalleHmn ncnonb3oBaHus TBK, saenstoLerocs ockopobuTenbHbIM,
YHU3UTENbHbLIM /U HENPUEMIIEMbBIM B KyJTbTYPHOM N JYXOBHOM OTHOLLIEHUM

(c) B NpemoTBpaLLEHUN NPUCBOEHUSA penyTauumn nnn camobbITHOro xapakrepa TBK,
CO34aloLero NnoXHoe BreyaTneHne, YTo NPOAYKT ABASETCA NOANIMHHBIM
TPagAVLUMOHHBIM U34enneM, 3a cHeT NCMOMb30BaHNSA BBOOSALLMX B 3abnyxaeHve
NI NOXHbBIX NPU3HAKOB NOAMMHHOCTU USTM NPOUCXOXKOEHUS UMN KOMUPOBaHUSA
«CTUNA» TPaAULMOHHbBIX U3AENUN;

(d) B NpegoTBpaLleHun cutyaumi, koraa TBK ncnonb3ytotca 6e3 ykasaHus
NCTOYHUKA;

(e) B NpyMeHeHun 3awwnTHOM oxpaHbl TBK (TO eCTb NPpOTUBOENCTBUS NONYYEHUIO
apyrumm nuuamum npas NC Ha TBK unu ux agantauumn); m

) B NpegoTBpaLleHNM HECaHKLUMOHMPOBAHHOIO PacKpbITUSA KOH(MAEHUMaNbHbIX
TBK nnun TBK, coxpaHaembIx B TanHe

29. [nsi yTOYHEHUsi COOTBETCTBYHOLLMX BApMaAHTOB AEVCTBUI U NPUAAHMS HAcTosILLEMY
aHanu3y Gonee NpakTUYeCKoW U NPUKNaAHON HanpaBneHHOCTM npeanaraeTcs
COCpPeaoTOUNTb €ro Ha 3TUX LLIECTU OCHOBHbIX (hopMaXx OXpaHbl, BbISBMNEHHbIX 1
pPacCMOTPEHHbIX B 6onee paHHUX JOKYMEHTax.

30. B cB#Asu c 3awmuTtHOM oxpaHon TBK npeanaraetca cocpegotounte BHUMaHME Ha
npeanoxeHusx ob oxpaHe oOT (i) HECAHKLMOHNPOBAHHOIO UCNOMNb30BaHWS aBTOPCKMX NPaB U
npae Ha obpa3supbl B CBA3W C NPOU3BEAEHUAMU, NOMyYeHHbIMU Ha ocHoBe TBK, Bkrovas
nsgenua pemécen, u (ii) HeCaHKLMOHMPOBAHHOW perucTpaLmm MECTHbIX U TPaAULMOHHbIX
Ha3BaHW, CNOB 1 CUMBOJIOB B BUAE TOBapHbIX 3HAKOB.

15 NokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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3HayeHuUe mepMuHa «npobesb!»

31. PeuweHne MKI'P, npuHATOE Ha ero ABeHaauaTon ceccun, npegycMatpmMBaeT aHanms
«npobenoB» B «06a3aTenbCTBaX, HOPMATUBHbBIX MONOXEHUAX U BO3SMOXHOCTSAX, YXKe
CYLLIECTBYIOLLMX Ha MEXOYHApPO4HOM ypoBHe B obnacTtu oxpaHbl TBK/B®».

32. TloHsTue «npoben», ucnonb3yemoe B peweHnn MKIP, nogpasymeBaeTt Hanvune
HeyaoBEeTBOPEHHOMW SKOHOMUYECKOW, KySIbTYPHON UIK coumnarnbHOM NoTpebHoCTY.
BbisiBNieHne Takmx 9KOHOMUYECKUX, KySbTYPHbIX UK CoUManbHbIX NOTpebHoCTeN n
onpeaeneHne Toro, SIBMSOTCA NN OHW KHEeYA40BNETBOPEHHBIMU» — 3TO NpeanpusTue
HeonpegeneHHoro obbema, nockonbky B pamkax MKIMP noka oTcyTcTByeT 4OrOBOPEHHOCTb
no aTum Bonpocam. OnpeageneHne HeyaoOBNETBOPEHHOM NOTPEBOHOCTHM Kak «npobenay, un
npexage Bcero onpeaeneHne HeobxoanMMOCTM 3anonHeHMs 3Toro npobena — aTo BONpoc,
KOTOpbIV A0SMKEH peLlaTbCa rocyaapcTsamMum-vrneHamu.

33. TeMm He MeHee, NpMHUMas nparMaTUYHbIA NOAXO0A, B PaMKax BbINOSTHEHNS peLleHuns
MKI'P BO3MOXXHO BbISSBUTb NPOOGENbI, KacatoLMecs:

(@) dopm oxpaHsbl, XenaTenbHbIX ANA FOCyaapCcTB N OBLNH (KOTOpble YNOMSIHYThI
Bbile); n/nnm

(b) KOHKPETHBbIX OCO3HAHHbIX TEXHUYECKMX HEOQOCTATKOB CyLleCTBYoLen cuctemol C
B cBA3K ¢ oxpaHon TBK. 31n Bonpockl nogpobHo paccmaTpmBanucb B Matepuanax
ONPOCOB M APYIMX AOKYMEHTaxX U Matepuanax, KoTopble roOTOBUMNCHL B pamKax
pesrtenbHocTn MKIP6,

34. JKenaTenbHble hopMbl OXpaHbl BbINK onpegeneHsl Boilwe. B kayecTBe KOHKPETHbIX
TEXHNYECKMX orpaHnveHnin cuctem VC, Hambomnee BaXXHbIX C TOUKM 3peHust oxpaHbl TBK,
YKa3bIBan1Cb creayowime MOMEHTbI:

(@) TpebosaHue «opuauHaIbHOCMU»: aBTOPCKUM NPaBOM OXPaHAOTCS TOSbKO
«OpUrMHasnbHbIe» NPOM3BEAEHMUS, MHOTUE XXe TPaOULNOHHbIE NUTepaTypHbIE U
Xy[OXECTBEHHbIE NMPOM3BEAEHNS HE ABMAIOTCA «OPUTMHANBbHLIMUY B 3TOM
cmbicne. Takke ykasblBanocb, YTO TpaauLMoHHbIE 06pasLibl HE SBNAOTCA
«HOBBIMUY» NN «OPUTMHANBHBIMUY» B KOHTEKCTE OXPaHbl NPOMbILLIIEHHbIX
o6pasuyoB. C gpyron cTopoHbl, nepepaboTaHHble TBK MoryT nonyyaTb OXpaHy Kak
«OpUrnHanbHble» 0OBbEKTLI aBTOPCKOro NpaBa uUnu Kak obpasLbl, B CBA3M C YEM
npeabaABNATCS TpeboBaHNA NPUMEHEHUS «3aLUUTHOM OXPaHbl» (CM. HUXE);

(b) «CobcmeeHHOCMb»: NPUMEHEHMNE UHCTPYMEHTOB OXpaHbl aBTOPCKNX NpaB U
NPOMbILUNEHHbIX 06pa3LoB YacTo TpebyeT yka3aHUsi U3BBECTHOIO KOHKPETHOIO
aBTOpa MY aBTOPOB AN onpefeneHus npasoobnagarenen 1 TOYHOro peLleHns
BOMpoOCa O TOM, KTO MOXeT BbITb 6eHedmumapom npas. OgHako onpegenuTb
aBTopoB TBK u, cooTBeTCTBEHHO, NpaBoobnagaTenen n beHeduumapoB npas Ha
TBK, 3aTpygHUTENbHO, ecriv He HEBO3MOXHO, Nockonbky TBK co3gaHbl n
COXpaHATCA 06LWMHAMM U/ X aBTOPbI MPOCTO HEU3BECTHbI U/UN HE MOTYT
ObITb ycTaHoBMNEHbI. CaMo NOHATUE «COBCTBEHHOCTUY B TOM CMbICIIE, B KAKOM
OHO ynoTpebnseTca B cucteme VIC, Takke MOXeET ObITb HEMOHATHBIM 4715 MHOTUX
KOPEHHbIX HAPOAOB (CM. HMXe nop, 3aronoBkoM «MOHATUHBIN pa3pbIB»);

(c)  @ukcayus: TpeboBaHue urkcaLmm, NpeaycCMOTPEHHOE 3aKOHOAATENbCTBOM 06
aBTOPCKOM MpaBe MHOIMX CTpaH, UCKNIoYaeT BO3MOXHOCTb obecrneyeHns oxpaHbl
HemaTepuarbHbIX U YCTHbIX BbIp@XEHUIN KyNbTypbl, TAKUX KaK CKasku, TaHLUbl UK

16 Cm., Hanpumep, gokymeHTbl WIPO/GRTKF/IC/1/5, WIPO/GRTKF/IC/3/11, WIPO/GRTKF/IC/5/3 n
WIPO/GRTKF/IC/6/3.
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NecHW, A0 X BONMOLLEeHMS nnn 6e3 nx BONMoLLEHNS B KAKOW-TO (hbopMe U Ha
KakoM-TO HocuTene. [axe HekoTopble «3aUKCMPOBaHHbBIE» BblPaXXEHUS, Takne
Kak packpacka nuua, packpacka Tena unu ckynbnTypbl U3 Necka, MoryT He
oTBevaTb aTOMy TpeboBaHuto comkcaummn. C Apyron CTOPOHbI, NpaBa Ha 3anucu
TBK 1 nx popMbl nxX 4OKYMEHTUPOBaHUS NpUHALNeXaT nuuy, BbINOSTHUBLLEMY
Takme gencTeng pmkcaumm, B YacTHOCTU, UccnenoBaTenisaiM 3TUHECKON My3bIKK
unu dorneknopa u gpyrum nccregoBatensm, a He caMmmm Hocutensam TBK;

(d)  Cpok oxpaHbl: yTBEPXAAETCS, YTO OrpaHMYEHHbIA CPOK OXPaHbl, MPUMEHSIEMbIN
Npy OXpaHe aBTOPCKUX U CMEXHbIX NPaB U NPOMbILLIEHHbIX 06pa3LoB, He
noaxoant anst TBK. Bo-nepBbix, OH He oTBe4aeT NoTpebHocTM obecneyeHus
oxpaHbl TBK Ha NOCTOAHHOW OCHOBE UIK NO KpanHen Mepe B TEYEHNE CpoKa
XM3HM 06WMHBI. Kpome Toro, orpaHMYeHHOCTb CpoKa OXpaHbl npeanonaraeT
onpeaeneHHoCTb BpEMEHM CO34aHMsA UNn nepBoro obHapogoBaHMs
npousBefeHns, kKotopoe B criydae TBK 4acTto HEN3BECTHO;

(e) ®opmanbHbie mpebosaHuUs: ecnv NpU NOMy4YeHNN OXPaHbl aBTOPCKUX U CMEXHBIX
npaB popmarnbHble TpeboBaHMA OTCYTCTBYIOT, TO MPU NONYYEHUM OXPaHbI
NPOMbILLNEHHbIX 06pa3LOB 1 TOBAPHbIX 3HAKOB NPeAyCMOTPEHbI ONpeaeneHHbIe
TpeboBaHWs B OTHOLLUEHMU pErncTpaumm npas 1 NPOASIEHNs ee cpoka.
YKasblBanoch, 4To Takue TpeboBaHns 3aTpPyaHAIOT UCMOMb30BaHUE 3TUX CUCTEM
NC KopeHHbIMU 1 TPaaNLMOHHBbIMW OBLLMHaMW;

) UcknoyeHUs1 u oegpaHu4eHus: TOMUMO 06CyKaeHMst Bonpoca 00 orpaHUYeHHOCTH
CcpokoB, obecne4mBaemMbix 6onblumMHCTBOM hopm VC, yTBEpPXKOANOCh, YTO Apyrue
NCKMNIOYEHUS N OrpaHnYeHns, 0ObI4HO NPeayCMOTPEHHbIE 3aKOHO4aTEeNbCTBOM MO
Bonpocam NC, He noaxoaaT ana TBK. Hanpumep, TunuyHoe mncknoveHmne ns
aBTOPCKOro npasa, AonyckaroLiee BOCNpoM3BeAeHME CKYNbNTypbl UK U3genus
XYOOXECTBEHHbIX peMeces, NOCTOSAHHO SKCMOHMPYEMOro B NyGrMYHOM MecCTe,

B Buae otorpadmii, pUCYHKOB U MHbIX N306paXeHnin, MOXET Bbl3blBaTb
03ab04eHHOCTb NpeacTaBUTENen KOPEHHbIX HAPOAOB M HapyLaTb UX
TpaguLUMOHHbIE NpaBa. AHanornyHbiM 06pasom, HauMoHanbHbIe 3aKOHbI 00
aBTOPCKOM MpaBe 4yacTo paspeLuatoT nybnnyHbIM apxmeam, bubnuotekam u
APYrMM NodobHbIM yYpexXaeHnsm genatb penpoayKkLumm npomsBegeHuin n
OTKpbIBaTb JOCTYN K HAM ANns ny6nukn. HekoTopble U3 TakMX UCKOYEHUA U
OrpaHNYeHNN KPUTUKOBANUCH NPEeACTaBUTENAMMN KOPEHHBIX U TPAOULMOHHBIX
obLWMH; apyrue npeacTaBMTenNy NOAYEPKUBANK, YTO NPU NPUMEHEHNN NHOOLIX
NCKNIOYEHUIN N OrpaHNYeHnn crieqyeT yunTbiBaTb OOLLECTBEHHbIE MHTEPECHI; U

() BawummHas oxpaHa: KOPEHHblE HAPOAHOCTM N OBLLMHBLI 03ab04YeHbI TEM haKTOM,
YTO HE CBA3AHHbIE C HUMM KOMMaHWM U YacTHbIE NMLUa UMUTUPYIOT UM KOMUPYIOT
nx TBK nnn ncnonb3ytoT Nx Kak ICTOYHMK BAOXHOBEHUA, obecneynBas oxpaHy
WHTENMNEeKTyanbHbIX NPaB Ha CBOW NPOM3BOAHbIE NPOM3BEAEHNS, 06pa3sLbl, 3HAKK
unun gpyrue npoussegeHus. Hanpumep, obLLmMHbI Bbipaxanu 03abo4eHHOCTb Mo
NnoBOAdY MCMNOMb30BaHUSA HE CBA3AHHBLIMW C HAMW NUL @MU CIIOB, HA3BaHWI,
06pasyoB, CUMBOMOB U APYTNX OTANYMTENbHBIX 0003HAYEHUIN B KOMMEPYECKMX
Lensx n nx permctpaumm B Ka4ecTBe TOBapHbIX 3HaKoB. Kpome Toro, Hu
3aKkoHo4aTenbCcTBO 06 aBTOPCKOM NMpaBe, HM 3aKOHOL4ATENLCTBO O NPOMbILLUNEHHbIX
obpasuax He npegycMaTpmMBaEeT OXpaHbl «CTUMA» NUTEPATYPHbIX U
XyOOXeCTBEHHbIX NPON3BEAEHNIN NN, COOTBETCTBEHHO, 06pa3LIOB.

lMpoberbl, Komopbie HernocpedcMeeHHO He PacCMampUearomcs 8 paMKax HacmosiLeao
aHanusa

35. [lloHsmuliHbIl paspbie: MNpeanaraemMbln akLEHT Ha Takux npegnosiaraeMbiX KOHKPETHbIX
N TEXHUYECKNX HegocTaTkax cyllecTByowmnx cuctem VIC He JOMKHO NPMBECTU K TOMY, YTO
OyayT ynyuwieHbl u3 Buay 6onee rnybokme NOHATUNHbBIE Pa3nuyns Mexay Lensamm un
OPUEHTMPaMM KOPEHHbIX HAPOAOB U LensMn n opyueHTupamm cylectsytoLlen cuctemsl NC.
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Bonee Toro, ycmaTpuBaeTcs onpeneneHHasi CBsi3b MeEXAy TakMMM MOHATUAHBIMK
pasnMunaMmM U TEXHUYECKMMN HegocTaTkamu. [peactaBuTenn KOpeHHbIX HapodoB,
yyacTByowwme B pabote KomuteTta n gpyrmx hopymoB, SICHO BblpaKarn CBOU COMHEHUS Mo
noBoAy CnocobHOCTM TpaguunoHHon cuctembl MIC oTBeyaTb MX yHAAMEHTarNbHbIM
Hyxgam. OTmedanochb, HanNnpUMep, YTO CaMo NOHATUE «COBCTBEHHOCTU», UCMOSb3YEMOE B
obuienpuHaTon cucteme NIC, He COBMECTUMO C MOHATUSIMU OTBETCTBEHHOCTU U 3a00ThI O
coxpaHeHun TBK, koTopble nexaT B OCHOBE TPaAULMOHHOIO npaBa N CUCTEM, OCHOBaHHbIX
Ha obblvasix. Ecnm cuctema aBTOpPCKOro npaea 4aeT UCKOYUTENbHbIE NpaBa YaCcTHOM
COBCTBEHHOCTM OTAENMbHLIM NLAM, aBTOPbI, NPUHAANIEXaLMe K KOPEHHbIM Hapoaam,
OOIMKHbI cobniogaTbh AMHaMNYHbIE U CMNOXHbIE NpaBuia N HOPMbl OTBETCTBEHHOCTH,
sABnsowmecs oOLWMHHBIMM MO CaMOK CBOEN NPUPOLE M CKOpEE HaNMOMUHatoLWmMe npasa
[I0BEPUTENBHOIO UCMONb30BaHNS UMK pacnopskeHns’.

36. B pamkax HacTosiwero aHanusa a1 6onee pyHaamMeHTanbHble pasnuynst He MoryT
Aaxe ObITb pacCMOTPEHbI B MNOSTHOM 06bEME, HE TOBOPS y»Ke O TOM, YTOOLI Npegnaratb
Kakoe-To pelleHns ansa ux npeogoneHnsa. Cucrema aBTOpCKOro npasa, rno CyLlecTsy,
npu3BaHa obecnevnBaTb MakcMManbHO cbanaHcMpoBaHHOE U CnpaBeniMBOe KOMMEPYECKOe
Mcnosib3oBaHME NPon3BeaeHNN TBOPYECKOro Tpyaa, B TO BpeMs Kak MHorme TBK
co3[aBanucb Npexae Bcero B AYXOBHbIX U PENUIMO3HbIX Lensax u He Obinv npegHasHaveHbl
A8 MaKcumanbHO LUMPOKOro ny6rnnyHoro pacnpoctpaHeHusi. Kak yxxe ykasbliBanochb B xoae
obcyxaeHuns aTux sonpocos B KomuteTe!®, noTpeBGHOCTM KOpEeHHBIX OOLLVH, KacaloLmecs
npuHagnexawmx um TBK, koTopble He MoryT 6bITb YAOBNETBOPEHLI B pamkax cuctemsl NC,
Mornu 6bl, BO3MOXHO, ObITb yO0BNEeTBOPEHbI NyTemM co3gaHusa cuctembl IC sui generis n/unm
NCMonb30BaHNA MEXaHM3MOB, He OTHOCALLMXCA K cucteme VIC, Hanpumep, 3aKOHOB O
3anpeTe KOLLYHCTBEHHbIX AENCTBUIA, 06ecnedYeHmmn KynbTypHbIX U UHbIX MPaB YernoBeka,
3aLMTe YenoBevYeCcKoro 4OCTOMHCTBA, COXPaHEHUN KyTbTYPHOro Hacneaus, 3aKkoHOB O
KneeeTe, NpaB Ha Ny6nnyHoe Ncnonb3oBaHMe U HOPM, rapaHTUPYIOLLIMX HENPUKOCHOBEH-
HOCTb YaCTHOW XM3HU. B 3TON CBA3M B Ka4eCcTBe UCTOYHMKA, OTpaXatoLLero YasaHua
KOpPEHHbIX HapoaoB., ynomuHanace Jdeknapauna OOH o npaBax KOPeHHbIX HAPOJ0B.

37. Pa3spbig Ha npakmu4yeckoMm yposHe: Bo-BTopbIx, paboTa no cbopy dakTuieckmnx
maTtepuanos, nposeaeHHas BOMC B camoM Havane aT1or nporpammbl, B 1998 1 1999 rr.1°,
nokasana, 4to Hambonee cyLeCTBEHHbIMWN NPENATCTBUAMU A58 3P HEKTUBHOIO
NCcnonb30BaHUsA NHCTPYMEHTOB NC KOPEHHBIMWU 1 MECTHBIMW OBLLMHAMK MOTYT BbITb
NpenaTCTBMSA TEKYLLEro N NpakTUYeCcKoro xapakrepa, Takne Kak orpaHU4eHHbIe BO3MOXHOCTH
nonyyYyeHns Hagnexalumx pUaMYecknx KOHCYbTauun 1 HegoOCTaTOMHOCTb (PUHAHCOBLIX
cpeacTs ons npuobpeTteHns u 3awmTbl Npas. B nccnegoBaHmnax SHKe, BbINOSTHEHHbIX NO
3akaszy BOUC, atn npaktuyeckme TpygHOCTM OTMEYEHbI, Hanpumep, B rnase
«Mcnonb3oBaHne ToBapHbIX 3HAKOB A1 OXpaHbl TPAAULMOHHBIX BblpaXXeHU KynbTypbi».
[lns npeogoneHns aTux NPenATCTBUN Npeasiaranmcb caMble PasnnyHble peLLeHs], BKYas
NCMONb30BaHME MEeXaHW3MOB anbTepHaTUBHOIO yperynupoBaHus cnopos (AYC)?. Takue
npakTuyeckme NpenaTcTBUA He ABMATCA NpeaMeTOM HacTOSALLEero aHanmaa.

38. TBK, Haxodsuwuecs e obuwem enadeHuu: B-TpeTbux, BaXXHOW 1N NMOCTOSHHO BHOBb
BO3HMKatoLwen npobnemon oxpaHbl TBK sBnseTcsa onpegeneHvne BrnagenbUeB BblpaXeHWn
KynbTypbl, HAXOOALLMXCA B COBMECTHOM BlageHNN HECKOSbKMUX OOLLMH, MPOXMBAOLLMX Ha
OLHOWN N TOM € HaUNOHaNbHOW TEPPUTOPUM UMK HA pPasnNYHbIX TeppuTopusax. BoamoxHble
BapuaHTbl peLleHns 3Ton Nnpobnembl MOryT BKNOYaTb CXEMbl COBMECTHOIO BNnageHust

17 Cm. pokymeHT WIPO/GRTKF/IC/3/11, cTp. 3; cm. McDonald, ctp. 45.

18 NokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.

19 BOUC, OtyeT 0 pesynbTatax MUccUn Nno cbopy AaHHbIX; AokyMeHTbl WIPO/GRTKF/IC/3/10 n
WIPO/GRTKF/IC/5/3.

20 BOUC, OT1yeT 0 pesynbTaTax MUCCUM NO cOOPY AaHHbIX; AoKyMeHTbl WIPO/GRTKF/IC/3/10 1
WIPO/GRTKF/IC/5/3; WIPO/GRTKF/IC/2/10 n WIPO/GRTKF/IC/3/15.



WIPO/GRTKF/IC/39/7
MpunoxeHue |, cTp. 13

npaBamu 1 npegocrasneHne obLuMHam paspeLleHnst BNageTb NpaBamMy Ha O4HU U TE XXe Unn
cxogHble TBK pasgenbHo. Npu 9TOM nogvepknBanoch, YTO B ONpenenstoLLyo posib B
peLlueHnn aTux BONPOCOB AOMKHbI UrpaTh TpaauLMOHHOE NpaBo 1 npoueaypsl. Ewe ogHUm
BO3MOXHbIM peLueHneM 3Tor npobnembl morna 6bl ObITb Nepeaava Npae rocy4apcTay Unm
odumumanbHoMy opraHy. CyLecTBYOLWNE pErMOHarnbHble OpraHn3aumm 1 MeEXaHU3Mbl TaKKe
MOrnun Gbl UrpaTb BaXKHYHO POSib B PELLEHUN NPOBIeM «permoHanbHoro osbKnopa.

39. [lpobesnbi, ummaHeHmHble Onsi cucmem MC. HakoHel, npunaratoTcs yeunms K Tomy,
4TOObI BbIABUTBL Kak (i) npobensl, cneunduyHbie gna TBK, Tak u (i) npo6enkl B MexaHuamax,
KoTopble Mornu 6bl ncnonb3oBaTbes Anst oxpaHbl TBK, koTopble He cneumdunyHbl ana TBK,
a UMMaHeHTHbl Ans cucteMbl C (Hanpumep, orpaHUYeHnst U UCKIIYEHUSA N3 aBTOPCKOro
npaea). Cuctema NC He obecneuymBaeT abCONOTHOrO KOHTPOSI HAA4 OXpPaHAeMbIMU
o6bekTamu, NpuyemM B CUCTEMAX OXPaHbl aBTOPCKMX M CMEXHbIX NpaB 0COBEHHO LUMPOKO
NPUMEHSIOTCA UCKINIOYEHUSA N orpaHnydeHuns. CyliecTByloLme rpaHnLbl TPUMEHUMOCTH
cuctem NC, Brntovasi peleHns o6 o6beme oxpaHbl, HacTO OTPaXKaKT BaXKHbIE NMPUHLMNMbI
06LLEeCTBEHHON NOMUTMKN, B YACTHOCTU, NPUHLMN CBOGOAbI BbiCKa3biBaHWUA M OOLLECTBEHHOMO
AoCcTosAHMA. Takue NpUHUMNbI NONIMTUKM PAaCCMOTPEHbI HXKE B pasaene «Bonpocol
perynupoBaHusa». Hanpumep, kak oTMeyan oavH U3 KOMMEHTaTOpPOB, NUCMOMb30BaHME
APYrMX KynbTyp KakK MCTOYHWKA BOOXHOBEHMS — 3TO YacTb TBOPYECKOro npolecca, a
NCNonNb3oBaHMe «CTuUns» Kakoro-to TBK He 06a3aTenbHO JOMKHO CYUTATLCA HE3AKOHHbIM
NpPUCBOeHneM, 0COBEHHO ecrn NOpPU 3TOM yKasbiBaeTcst UICTOYHUK TBK.

40. B pamkax HacTosiLLLEro NnpeaBapuTenbLHOro aHanmsa 3T 6onee obLime npobensol
MOHSATUMNHOIO M NPaKTUYECKOro XapakTepa aanee He paccMaTpuBaloTcs. TeM He MeHee, OHU
BECbMa CYyLLIECTBEHHbI M BaxkHbl. OHU yxXe 06cyaanuch B pamkax KomuteTta paHee u,
BO3MOXHO, ByayT obcyxaaTbca n B byayLuem.

[Npobernbi 8 KOHMEKCME MHO20YPOBHEBO20 NM0OX00a K orpedersieHuU0 obbema oxpaHbl

41. Ha cBoen geaguatb cegbmon ceccun MKIP BHec Ha obcyxaeHune npennioxeHme o
MHOroypoBHEBOM MOAX0oAe K onpeaeneHno obbema oxpaHbl, KOTOPbLIW NpeanonaraeT, YTo
npasoobnagaTenu UMeKT pasnuyHble BUAbl UM YPOBHM MPaB Uin MOryT BOCMOSb30BaTbCA
pasnnyHbLIMX Mepamu, B 3aBUCUMOCTU OT XapakTepa n ocobeHHocTen obbekTa OxXpaHbl,
YPOBHS KOHTPONS, KOTOPbIM pacrnonaratT 6eHeduumapsl, U cTeneHn pacnpocTpaHeHHOCTH
o6bekTa oxpaHbl. MHOroypoBHEBbLIN NOAX04 O3HavYaeT AnddepeHUMPOBAHHYO OXpaHy
pa3nuyHbix TBK B lUMpOKOM MHTepBare OT TPaaULMOHHbLIX BblpaXXeHUA, AOCTYMHbIX LLUIMPOKOWN
ny6rnvke, 40 BbIpaXeHUN, XPaHALLMXCHA B TaHe, CakparnbHbIX BbIPXXEHUN NN BblpaXXeHWH,
He M3BECTHbIX 3a npegenamm obLWmHbI U KOHTpoNUpyembix 6eHedrumapamm. 3TOT NOAX0A
npeanonaraet, Hanpumep, 4YTo Ans ogHux sngoB TBK (Hanpumep, TBK, coxpaHaembix B
TanHe, 1 cakparnbHbix TBK) MOryT npMMeHATbCS SKCKIMO3MBHbBIE UMYLLECTBEHHbIE NpaBa, B TO
BpeMs kak ans apyrnx suaos TBK, koTopble nyGriMyHO pacnpocTpaHeHbl UNu LWMPOKO
W3BECTHbI, HO BCE e CBA3aHbl C KOHKPETHLIMWU KOPEHHLIMWU HAapOo4aMu U MECTHbIMU
obwunHamn, 6onee nogxoasien moxeT ObiTb MOAENb NMUYHBIX HEMMYLLIECTBEHHbIX Mpas.

42. CnepyeT OTMETUTb, YTO B KOHTEKCTE MHOrOYpOBHEBOIO NOAxXoAa K onpeaeneHuto
ob6bema oxpaHbl Npobernbl, KOTopble MOryT ObITb BbIABMEHbI HA MEXAYHAapOAHOM YPOBHE,
OyayT, No-BMAMMOMY, Pa3nmyaTbCs B 3aBMCUMOCTM OT YPOBHS UX OXPaHbl, ONpeaensemMoro ¢
y4yeToM, HanpuMep, TakKnx MOMEHTOB, Kak xapaktep n ocobeHHocTn TBK, ypoBeHb KOHTpOnS,
coxpaHsiembl 6eHeduumapamm, 1 CTeneHb pacnpoCTPaHEHHOCTM BbIPAXKEHWIA.
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Pesrome

43. PesynbTaTbl M3NTIOXXEHHOro aHanu3a 0600l eHbl B CTPYKTYPUPOBAHHOM B/aE

B MPMBOANMOWN HXKe Tabnuue. OTOT CUCTEMATU3NPOBAHHbIV NOAXOA Obin NPUHAT B
nHTEepecax bonee ACHOro NpeacTaBeHNs pe3ynbTaToB aHanM3a u 03HAKOMITEHNSI C HUMMW,
HO Ha NpaKTMKe BONPOCHI PEAKO yAaeTcs NpeAcTaBUTb B CTOMb HArnsiAHOM CTPYKTYpPUPOBaH-
HOoM Bmae. MOXHO Takke paccMmaTpyBaTb BOMPOC O TOM, HACKOSbKO aKTUBHO OOLLUHbI
NCNOMNb3YyT UNN B COCTOSTHUM UCMONb30BaTb KOHKPETHBIE BO3MOXHOCTM, KOTOPbIE MOTYT
obecneumBaTbCcsa coBpeMeHHbIMM cuctemamm MIC. Kpome Toro, TBK wacTto TecHo cBsizaHbl €
Temu unum nHbimmn oopmamm T3 (cM. gokymeHT WIPO/GRTKF/IC/37/6). Takum o6pasom,
AaHHbIV NOAXOA, C YY4ETOM TOrO, KaK BELLM NPOUCXOAST UM MOTYT NPOUCXOAUTb Ha
npakTuKe, BbIMAANT HECKOIbKO UCKYCCTBEHHBIM, TEM HE MEHee, nNpearnonaraeTcsi, YTo Takomn
METOAUYHBIN N CTPYKTYPUPOBAHHLIN NOAXO04 MOXET MOMOYb OOCY>KAEHWNIO 3TOWN
npobnematnkn B8 MKIP.

(v) HasBaHus, crioBa 1
CVMBOJbl KOPEHHbIX

B 3abnyxaeHne
YyTBEPXOEHUN O

HaponoB., NOAMMHHOCTU U
TpaguLMOHHbIE NPOVCXOXOEeHUN
Ha3BaHWs, cnosa u (iv) Heyka3aHue UCTOoYHMKA
CYMBOIbI Mpwv UCMOJSIb30BaHUN

TBK

(v) 3awmTHas oxpaHa TBK

(vi) oxpaHa ot
HeCaHKLMOHNPOBaH-
HOrO packpbITUA
KOHUAEHUMaNbHbIX
TBK nnu TBK,
COXpaHseMbIX B TavHe

OobekT TBK: Xenaembiv BUA Mpeanonaraemsble
OXpaHbl: HeAoOCTaTKM:

(i) nuTepaTypHble 1 (i) oxpana TBK ot (i) TpeboBaHue
XyOO0XeCTBEHHbIEe HeCaHKLMOHNPOBaH- OpUrMHanNbLHOCTU
npousBeaeHuns, HOro MCNONbL30BaHNA (i) BnageHue
Hanpuwmep, (i) npepoTBpaLleHne (iii) pukcauusa
npoun3BeaeHns ncnons3oBaHune TBK, (iv) cpok
TPagaULNOHHON SBIAIOLLErocsi (vi) Hanuuune
MY3bIKM U OCKOpOUTENbBHbIM, dropmarbHbIX
n306pasnTenbHOro YHU3UTENbHbLIM U/UNn TpeboBaHui
NCKyccTBa HenpvemnembiM B (vii) ncknoyeHns n

(ii) ncnonHenns TBK KyNbTYPHOM U1 orpaHuyeHus;

(iii) o6pasupl AYXOBHOM OTHOLWeHUM | (Vii) 3awmTHasa oxpaHa

(iv) TBK, coxpaHsiemble B  ((iii) npegoTBpaLleHve
TanHe NOXHbIX UMW BBOOSALLMX
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. AHAJIN3

A. Obsizamernibcmea, HopMamueHbI€ MOJI0XKEHUS U 803MOXHOCMU obecriedeHus: oxpaHbl
TBK/B®, yxe cyuwecmeayrowue Ha Mexxo0yHapoOHOM YPOBHE

JlumepamypHbie U XyQoxXecmeeHHbIe Mpou3sedeHust

44. [JluTepaTypHble U Xy4OXeCTBEHHbIE NPOU3BEAEHNS, KaK NPaBuUio, OXpaHaTCs
3aKoHoAaTenbLCTBOM 06 aBTOPCKOM MpaBe, KOTOPOe Ha MeXAyHapo4HOM YPOBHE MOMy4Yunro
dopmy bepHckon koHBeHUMn 1971 r., Cornawenua TPUTMC 1994 r. u JAIT 1996 r.
CooTBETCTBEHHO, MPUMEHUTESBHO K MpadulUOHHbIM NNTEPATYPHbIM U XYAO0XECTBEHHbIM
Npov3BeaeHNs M pedb MAeT UMEeHHO 06 3TUX MeXayHapOoOHbIX JOroBOpax.

45. B pamkax aTux goroBopoB oxpaHa TBK, umetomx oopmy nurepaTypHbIX v
XyOOXeCTBEHHbIX Npoun3sBeaeHnin, obecneynBaeTcs crneayowmmm obssaTenscrsamu,
HOPMAaTMBHbLIMMW MOMTOXEHUSIMU U BO3MOXXHOCTSIMU:

(a) TpaguumMoHHble NUTepaTypHbIE N XYAOXKECTBEHHbIE NPOU3BEAEHUS,
npu3HaBaeMble 4OCTAaTOYHO «OPUrMHANbHBIMWU» U UMEKOLLNE N3BECTHOMO aBTopa
NN aBTOPOB, MOTYT OXPaHATLCHA aBTOPCKMM npaBoM. [MoHsTue
«OPUrMHaNbLHOCTU» He onpeaeneHo B COOTBETCTBYIOLNX MEXAYHaPOLHbIX
A0roBopax U, Kak npaBuno, He onpeaenseTcsa U B HaUMOHaNNbHOM
3akoHofaTtenbcTBe. [laHHbIM BONPOC YacTo OCTaBMAT HA YCMOTPEHUE CyaoB,
paccmaTpuBalOLLMX KOHKPETHbIE Aena, HO B LIeNTOM MOXHO CKasaTb, YTO
npovsBefeHne ABNAETCS KOPUTMHANbHbIMY, €CNK NpU ero co3gaHnn bbinu
3aTpadeHbl onpeaeneHHble NHTENNEKTyanbHbIe YCUMS 1 OHO He SBNSeTCs
NPOCTOW KOMWEN NPOM3BEAEHMUS, CO3AaHHOMO ApyruM nuuom?t, B uenom ans
cobnoaeHns TpeboBaHUA OpUrMHaNBHOCTU, NPeayCMOTPEHHOIO
3akoHoaaTenLcTBOM 06 aBTOPCKOM npase, TpebyeTcsi CpaBHUTENbHO HEBBICOKMM
ypOBEHb TBOpYeECKOro ycunus, noatomy TBK, npeacrasnstowme cobon
OpvrMHanbHble NPOn3BeAeHNS KOHKPETHOM OBLLNHBI, B TOM CMbICIE, YTO OHW HE
ABNAOTCA KONUSMW NPOU3BEAEHUIN APYroro nuua unm nuu, MoryT npM3HaBaTbCA
AOCTaTOYHO «OpuUrMHanbHbiMu». CyaebHasi npakTuka pasnuyHbIX OPUCANKLNNA,
Hanpumep, ABcTpanuun??, Kutaa® n apyrnx ctpaH?4, nogTeepxaaeT, 4to
COBPEMEHHbIE BbIPaXXEeHUS TPAAMLMOHHBIX KyNbTyp, HE SBMAOWMECH
nepepaboTkamn 1 BEPCUAMUN, BAOXHOBIIEHHBIMU Y)XXe CYLLECTBYIOLLMMUN
TPaANLMOHHBIMU NINTEPATYPHBIMU U XYLOXECTBEHHBIMU NPON3BEAEHNAMUN UMK
OCHOBaHHbIE Ha TakMX NPOM3BEAEHMUSAX, MOTYT OXPaHATBLCS Kak OObEKTbI
aBTOPCKOro npaea. PaccmaTtpuBaembint BUA OXpaHbl NPUMEHSIETCA B OTHOLLEHMWM
COBPEMEHHbIX NIUTEpPaTyPHbIX N XyA0XXECTBEHHbIX MPOU3BEAEHUN, COAEPXKALLNX
HOBbIE 3NIEMEHTbI Y UMEIOLLNX XXMBOro aBTopa (aBTOPOB), KOTOPLIN MOXET ObiTb
ycTaHoBneH?®, Hwuxe paccmaTtpuBaeTcs «npoben» B oxpaHe NnutepaTypHbIX 1
XyAO0XXeCTBEHHbIX MPON3BEAEHUI, NepeaaBaeMbiX U3 NOKONEHNsI B NOKOneHne 6e3
CYLLIECTBEHHbIX U3MEHEHWI.

21 Cwm. Palethorpe and Verhulst, cTp 28; cm. Takke Ricketson, S. and Ginsburg, J., International Copyright and
Neighbouring Rights: The Berne Convention and Beyond (C. PukeTtcoH u k. MnH3bypr «MexayHapoaHble
HOpMbI B 0GnacTy aBTOPCKUX U CMEXHbIX NpaB: BepHckas koHBeHUmMs n ganeey) (Hoto-Wopk, 2005 r.), cTp. 511 -
514.

22 M, Payunka, Marika and Others v. Indofurn Pty Ltd 30 IPR 209; Bulun Bulun v R & T Textiles Pty Ltd (198) 41
IPR 513.

23 PelueHue lMekuHckoro BepxosHoro HapoaHoro cyaa no aeny Ne 246, 17 neka6psa 2003 r.

24 Cwm. BbllLie, Lucas-Schloetter, nena, uutupyemblie B cHocke 238, a Takxe Ha cTp. 301 - 304.

25 NokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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(b) TlMpomsBeneHusi, KOTOpbIE eLLe He «OonybMKoBaHbI» U NpuHaanexaT
«HEWN3BECTHbIM aBTOpamM», NPEeANONOXUTENBHO ABNAOLWMMCS rpaXkgaHamu
CTpaH-y4acTHUL, BepHcKoro cotosa, OXpaHsTCs Kak 0OGbEeKTbl aBTOPCKOro npasa
Ha OCHOBaHUW NONOXeHu ctaTtbun 15.4 BepHcKon kKoHBeHUMM 1971 r. OTa cTaTbq
Obina BktoyeHa B bepHckyto koHBeHUMO B 1967 1. cneumnansHo ans
obecneyveHuns oxpaHbl TBK, aBTOp KOTOpPbIX HEM3BECTEH. B NnogobHbIX criyyasx
HauMoOHanbHOe 3aKOHOAATENbCTBO AOMKHO ONpeaennTb «KOMMNETEHTHbIA OpraH»,
npeAcTaBnsoWNA aBTopa, U Apyrue cTpaHbl MHPOPMUPYIOTCA 06 yupexaeHum
Takoro opraHa nyTemMm HanpasfeHUsi COOTBETCTBYHOLLENO MMCbMEHHOrO 3asBeHns
"eHepanbHoMy anpektopy BOUC. lMoka Takoe 3adBneHune caenana TonbKo ogHa
cTpaHa — NHaus, XoTa HeKoTopble Apyrine CTpaHbl NPUHANKM 3aKOHbI 06 oxpaHe
npousBeaeHnit Ha ocHoBaHuMM ctatbu 15.4. BbicKasbliBanocb MHEHME O TOM, YTO
Ha3Ha4eHne YNoMSIHYTOro KOMMNeTEHTHOro opraHa, ysegomnenne BOUC o ero
Ha3Ha4YeHUn 1 Nocneaytollee ysegoMeHne o Hem Apyrnx rocynapcTB-YneHoB —
3TO AENCTBUSA, KOTOPbIE COBEPLLAKTCA B paMKax NPakTU4YeCcKoro NpuMeHeHus
NONOXEHWUI CTaTbW, HO He ABNAOTCA OXpaHo camu no ce6e?®. Opyrumu
croBamu, oxpaHa HeonybMKoBaHHbIX NPOM3BEAEHMIA HEM3BECTHbLIX aBTOPOB YXKe
npeaycMoTpeHa NONOXEHNAMN KOHBEHLNW; Ha3HaYeHne KOMNeTEHTHOro opraHa
W nocrnegyrLme 4eNCTBUSA NPOCTO NPM3BaHbl COOENCTBOBATL (DAKTUYECKOMY
NPUMEHEHMIO OXpaHbl 1 0b6ecnevnTb ee topuamdeckyto cuny. CornacHo cratbe
7.3 bepHCKoM KOHBEHLMW, CPOK OXpaHbl NPoM3BeaeHns uctekaeT Yyepes 50 net
nocrne Toro, kak OHO «6bIfI0 NPaBOMEPHO cAenaHo AOCTYNHbIM Ans BceobLiero
ceegeHns». C Opyron CTOPOHbI, NPegyCMOTPEHHbIN KOHBeHUMeEN 50-neTHUI CPOoK
ABNSAETCA MUHMMArbHbIM, U FOCy4apCcTBa-YeHbl MOTyT NpeaycMaTpmBaTth B
CBOWUX HaLUMOHanbHbIX 3aKkoHax bonee anutenbHble Cpokn (cTatbs 7.6). Takum
0bpas3om, TeopeTn4eCckn CTpaHa MOXET NPeSyCMOTPETb HA OCHOBaHUK
NnonoXeHun ctatbn 15.4. CTONETHUIA UMK SaXe TbICAYENETHUA CPOK OXPaHbl
npoussegeHnin. OgHako B MeXayHapOAHbIX CUTYyaUUsX, €CNN HaUMOHambHbIM
3aKOHOAATENbLCTBOM He NpeayCMOTPEHO MHOE, MPUMEHSAETCH MONOXEHNe
cTaTbyu 7.8 KOHBEHLUUN O «CPaBHEHWUU CPOKOB». IOTO O3Ha4aerT, 4vTo (i) Cpok
OXpaHbl yCTaHaBMMBAETCS B COOTBETCTBUN CO CPOKOM, AENCTBYOLLMM B TOM
CTpaHe, B KOTOPOWN UcnpalmnmBaeTcs oxpaHa, Ho (ii) ecnmn cpok oxpaHbl B 3TON
CTpaHe ASfIMHHEee CpoKa OXpaHbl B CTPaHE NPOUCXOXKAEHWST OXPAHAEMOTO
npounssedeHns, NpumeHseTcs bornee KOPOTKUIM CPOK. Ha npakTuke 31O 03HavaeT,
YTO CPOK, NPEBbLILLAILLNA MUHUMATBbHBIN, MOXET NPUMEHATLCS TONbKO B TOM
cnyyae, ecnv 06e cTpaHbl NpegycMOTpeny B CBOEM 3aKOHOOATENbCTBE TaKOM
©onee onNMTENbBHbLIN CPOK, U YTO B MPOTMBHOM Cinyyae npumeHsieTcst bonee
KopoTkui cpok. CtaTtbsa 20 KOHBEHLMM OOMYCKaeT 3aKrnoyeHne ctpaHamm
crneumnanbHbIX cornaweHui, npegycmartpusatomx 6onee wmnpokue npasa
aBTOPOB MO CPABHEHNIO C KOHBEHLIMEN NN COAEPXKALLNX UHbIE MONOXEHUS, He
npoTMBopeyvalume koHBeHuun. CTtaTbs 7.3 npegycMaTpuBaEeT, YTO CTPaHbl He
0653aHbl OXPaHATb aHOHMMHbIE NPOM3BEAEHWS, B OTHOLLIEHUN KOTOPbIX €CTb BCE
OCHOBaHuWs npegnonaratb, YTO CO BPEMEHU CMepTH aBTopa npowwso 50 nerT.

(c) Konnekuun, nogbopku n 6a3bl JaHHbIX, coaepXallme Kak TpaguunoHHbIe, TaK 1
coBpemeHHble TBK, MoryT oxpaHaTbCa kak 06 beKTbl aBTOPCKOro npasa camu no
cebe. TPUMC n JAI cogepxaT YeTKME NOMOXEHNS O TOM, YTO NOABOPKM
MaTepuarnoB, He ABMAILNXCA 0ObekTamMn aBTOPCKOro npaea, MOryT OXpaHATbCS
Kak nogbopkn matepuanoB 1 6a3bl AaHHbIX. Kpome Toro, B HEKOTOPbIX
OPUCANKLMAX CyLLlecTBYyeT oxpaHa 6a3 AaHHbIX sui generis. NogpobHee cm.
Takke HMxXe B pasgene «PeecTpbl n 6a3bl JaHHbIXY.

26 CnepyeT HaNoMHWUTb, YTO aBTOPCKOE MPaBO AeCTBYET aBTOMATUYECKN U HE 3aBUCUT OT BbIMOJTHEHUS KaKUX-
nm6o copmMarnbHbIX TPeGoBaHUI.
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46. [MpuMeHUTENBLHO KO BCEM NPOU3BEAEHWUSIM, OXPaAHSAEMbIM Kak 0ObeKTbl aBTOPCKOro
npasa (nyHKTbI (a) — (C), BbILWE):

@)

(b)

(©)

(d)

(€)

()

(9)

obnagaTenu aBTOpPCKUX nNpaB 06nagalnT UMYLLECTBEHHLIMM NpaBaMMu,
NO3BONALLIMMM UM paspellaTb N 3anpeLlaTtb onpeaeneHHblie AeACTBuS,
CBsI3@aHHble C aBTOPCKO-MPaBOBON OXPaHOW, BKIHOYas BOCNPOUN3BEAEHME,
nepepaboTKy, NybnnuyHoe UcnonHeHne, pacnpocTpaHeHne Npom3BeaeHnin n nx
coobLLeHne ans BceobLero ceeaeHus.

OHun Takke Nonb3yTCs NIMYHBIMU HEUMYLLIECTBEHHBIMI NMpaBaMmn Ha Npu3HaHue
aBTOPCTBA, COXpPaHEHME LEeNTOCTHOCTU (MpaBo NpeabaBnATb BO3paXKeHUs NpoTUB
NcKakeHns npomseeneHns) n nyénukaumio (NnpaBo pelwartb, Koraa, rae U B kakom
dopme npomsBeaeHne MOXeET NyGrmMkoBaTbCA UK packpbiBaTbesa). MHorve
KOMMEHTaTOpbl CYMUTAKT JINYHbIE HEMMYLLLECTBEHHbLIE NPaBa 0COGEHHO
nonesHbiMM Ans uenen oxpaHbl TBK.

Cpok oencTBma UMYLLLECTBEHHbIX NpaB CoCTaBnsieT He MmeHee 50 NeT ¢ MOMeHTa
CMepTu aBTOpa unu, B Criydae CoaBTOPCTBA, NOCNEeAHEro U3 OCTaBLUErocs B
XMBbIX aBTOPOB. TOYHbIA CPOK OXpPaHbl 3aBUCUT OT 0COBEHHOCTEN
HaumMoHanbHOro 3akoHogatenoctea. C Apyrown CTOPOHbI, NINYHbIE
HENMYyLLLECTBEHHbIE NMpaBa MOryT MMEeTb HEOrPaHNYEHHbIV CPOK AEeNCTBUS, OQHAKO
9TO TaKKe 3aBUCUT OT OCOBEHHOCTEN HALMOHaNbLHOro 3akoHo4aTenbCTBa.

«Pukcaums» He aBnseTca obsa3aTenbHON NPEANOCHIIKON OXpaHbl B COOTBETCTBUN
C MeXayHapoaHbIM 3aKoHO4aTeNbCTBOM 06 aBTOPCKOM npase (No3ToMy
«He3admKCUpoBaHHbIE» KAapPTUHbI UNWU ApYyrne NnpousBeneHnss M300pasnuTenbHOro
NCKYCCTBa, B YaCTHOCTW packpacka Tena unm CKynbnTypbl U3 necka, B NpUHUMNe
noanexart OXpaHe Ha OCHOBaHUN MeXayHapoaHbIX HopMm). [NpenaTcTeume,
CBsi3aHHOE C «humKcaumen», akTyanbHO TOMbKO B CTpaHax (NpenMyLLeCTBEHHO C
Tpaguuunen obLero npaea), yCTaHOBMBLUUX TpeboBaHMe hukcaLmm B Ka4ecTse
TpeboBaHMA HaUMOHaNbLHOro 3akoHogartensctea. Kpome Toro, 60MbLWMHCTBO
TBK, 4ns KoTopbIX CyLLeCcTByeT NoTeHUnanbHbI PUCK HECAHKLMOHNUPOBAHHOIO
NCnonb30BaHUA (Takue Kak Nnpom3BeneHns M300pasnTenbHOro0 CKYCCTBa Unu
ns3genusa pemecen), MMeT UKCUPOBaHHY0 bopmy. AckntodeHem MoxeT
cunTaTbCs, Nnoxanymn, «kmnsoe» ncnonHexHne TBK (nogpobHee cm. pasaen
«McnonHeHune TBK»).

Bo3amoykHa aBTOpckO-NpaBoBasi oxpaHa Npoun3BeaeHUn, Co3aaHHbIX HECKONbKUMM
aBTOpamu, NPV YCIOBUW, YTO aBTOPbI MOTYT ObiTb YCTaHOBMNEHbI UMK
obnagaTtenem aBTOPCKMX NpaB Ha Npou3BeeHNe SBMSETCS PUANYECKoe NULLO.

ABTOpCKO-NpaBoBasi 0OxpaHa npegocraenseTcs 6e3 Heo6XoaMMOCTU BbINOMHEHUS
Kakux-nnbo popmanbHoCTEN.

MpuHyanTensHoe obecneyeHre oxpaHbl Ha MEeXOyHapO4HOM YPOBHE
obecneynBaeTca nonoxeHnammn bepHckon koHseHuun 1971 r. n CornaweHus
TPUNC 1994 r. Takum obpasom, TBK, oxpaHsemble B CTpaHe-y4acTHULE 3TUX
[AOroBOPOB Kak 06bEeKTbl aBTOPCKOro npaBa, OXPaHSTCHA B APYrUX CTpaHax-
yyYacTHMLAX B COOTBETCTBMMN C NMPUHLMUMOM «HALMOHANbHOIo pexvmanr.

47. CnepgyeT OTMETUTb, YTO BO MHOIUX topucamkumsax sanncu TBK — Hanpumep,
My3blKanbHbIX NPON3BEAEHNI — OXPAHSIOTCA HA OCHOBAHMW 3aKOHOAATENbCTBA O « CMEXHbIX
npaBax». [MPUMEHUTENBHO K TakuM NPOU3BELAEHUSIM:
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(a) OxpaHa 3anucen TpaguunoHHon My3bikun (1 apyrux TBK, Hanpumep, nereHg nnu
NMoroBopok) obecneynBaeTcsa nonoxeHmsamm Pumckon koHBeHumn 1961 r.,
Cornawenuna TPUMNC 1994 r. n AN® 1996 r., npegycmaTpuBaloLLUMmM OXpaHy
«CMeXHbIX npa». OxpaHa 3Byko3anucu obecnevmBaeT KOCBEHHYHO oxpaHy TBK,
a TaKke coAencTByeT UX coxXpaHeHuto 1 pacnpocTtpaHeHuto. TBK, koTopble
Korga-To nepegaBanncb TOMNbKO B paMKax YCTHOM TpaauLmnm 1 NO3TOMY He
noanexart oxpaHe B COOTBETCTBUM C HaLMOHaMNbHbIMK 3aKOHaMu, TpebytoLwmnmm
nx pukcaumm B Ka4eCcTBe OAHOW U3 NPEeANOChINIOK aBTOPCKO-MNPaBOBOM OXpPaHbl,
MOryT nony4aTtb KOCBEHHYIO oxpaHy brarogaps nx douvkcauumn B opme
3Bykosanucen. Obnagartenu CMexXHbIX NpaB Ha 3BYKO3anucu — 3To pakTnyeckn
cosgarenu 3ByKO3anucen, 1 OHU UMEKOT UCKIIOYUTESbHbIE NpaBa Ha UX
BOCNpou3BeaeHne, pacnpocTtpaHeHue, nepegayvy BO BpeMeHHOE Nosib3oBaHne n
npegocTaBneHne B pacnopsbkeHne apyrux nuy. B cooTBeTcTBMM CO cTaTben 12
Pumckon koHBeHUun u ctatben 15 OAI 1996 r., oHM Takke MOryT UMeTb
OUCKPELMOHHOE NMpaBo Ha NonyyYeHne Bo3HarpaxaeHus, ecrnv 3sykosanucu
ny6rmKkytoTCA Ha KOMMEPYECKOM OCHOBE ANS Lienew BellaHus unu JoBeaeH s 0o
BceobLLero ceegeHnsi. YacTtb Takoro cnpaBeasiMBOro Bo3HarpaXKaeHus AormKHa
nepeagaBaTbCs UCMOMHUTENAM, YbW UCMOMHEHMS 3anucbiBannch (nogpobHee cMm.
Hwxke B pasgene «/cnonHeHna TBK). Kak cnegyet ns CornacoBaHHOro
3asBrieHuns, kacatowerocs ctaten 15 AN® 1996 r., nponsBogmTenn 3Byko3anmcemn
TBK, He nybnMKkyeMbiXx HA KOMMEPYECKO OCHOBE, MOTYT Nofly4aTb Takoe NpaBo
(kak n ncnonHutenu TBK, BONNOLLEHHbIX B 3annucu — nogpobHee CM. HUXE) Ha
OCHOBaHMM HaUMOHanbHbIX UMMNEMEHTUPYIOLLNX HOPM. YKa3aHHoe
CornacoBaHHOe 3asiBNieHNE ObINTO NPUHATO UMEHHO C y4eTOM Toro, Yto TBK
4acTo MCMNOMb3ylTCA 6e3 paspeLleHns B LUIMPOKNX MacliTabax nocpeacTsom
BELLLAHNS UK UHbIX POopM NYONNUYHOro pacnpocTpaHeHUs, OCyLLLECTBNSEMOrO Ha
OCHOBE HEKOMMEPYECKMX 3annucen (Hanpuvep, 3anucen, caenaHHbIX
3THorpadpamm).

UcnonHeHus TBK

48. XoOTAa cunTanock, YTo yxe nonoxeHns Pumckon koHBeHUmn 1961 r. obecneunsatoT
oxpaHy gaxe ncnonHutenam TBK, niobble COMHEHNS MO 3TOMY MNOBOAY CHATbI NONOXEHUAMMN
Horoeopa BONC no ncnonHenuam n doHorpammam 1996 r. un NeknHckoro gorosopa 2012 .
(ewe He BCTYNMBLLErO B CUMY), KOTOPbIE CErogHsa onpeaeneHHbiM obpaszom
npegycMaTpuBaroT OXpaHy nNpas UCMOMHUTENEN «BblpaXeHU OoNbKIopa.

49. OxpaHa, npegycmoTtpeHHasa OND 1996 r., BkntovaeT NUYHbIE HEMMYLLIECTBEHHbIE
npasa, pasnuyHble UCKITIYNUTENbHbIE MMYLLLECTBEHHbIE NpaBa U QUCKPELIMOHHOE NpaBo Ha
crnpaBeanuBoe Bo3HarpaxgeHve B criydyae, Korga ucnosiHeHne 3adoukcnupoBaHo B Buae
3ByKO3anucu, pacnpocTpaHsieMon B KOMMEPYECKNX LeNsX, Kak yKasbiBanoch BbILLE.

K ucnonnutensam takxke npumeHsietca CornacoBaHHOe 3asBreHne B OTHOLWEHUU ctaTbn 15
OND 1996 r. NMpaBa ncnonHuTenen orpaHnyeHbl BO BPpEMEHW: CPOK UX AENCTBUSA COCTaBNsET
He meHee 50 neT ¢ MOMeHTa nepBoKr omKcaumMm NCNONHEeHUs B 3Byko3anucn. Ecnu
NCNONHEHME He 3aPMKCMPOBAHO (B YaCTHOCTU, B Crly4ae «KUBOTrO» UCMOSHEHWS), TakON CPOK
He MPMMEHMM, TaK Kak OXpaHa MOXeT NpeaoCTaBnAsATbLCA TOMNbKO B OTHOLLEHUU
OOHOBPEMEHHbIX OeiCTBUN?’ .

50. [Mocne Bctynnenusa B cuny NeknHckoro gorosopa oH 6yaet obecnevnBaTtb OXpaHy
npas UCNONHUTENEN, UCMOSTHEHNS KOTOPbIX OblNN 3arKkcMpoBaHbl B ayANOBU3yaribHbIX
cpefcTteax nepegayu, Hanpumep, B Buae uribMoB U TENEBU3UOHHBIX NMPOrpamMm, a Takke

27 Ctatbu 51 6 ON® 1996 .
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npaB My3blKaHTOB Ha MX UCMOSTHEHUS, HENOCPEACTBEHHO 3anMCaHHbIe UMK
3adMKCMpOBaHHbIE cpeacTBamMu ayamoBmsyansHom 3anmcn. Kak n QAP 1996 r., MNeknHckun
porosop 2012 r. 6ypeT obecneynBaTb OXpaHy nNpasB Ha ayanoBu3yarnbHble UCNOMHEHNS
«NUTEPaTYPHbIX N XyO0XECTBEHHbIX MPON3BEAEHUI UMK BbipaXxeHun honbkropax». Takas
oxpaHa byaeT BKoYaTh NMMYHbIE HEMMYLLIECTBEHHbIE NpaBa U pAa MMYLLIECTBEHHbIX Npas,
BKIIOYasA MMYLLECTBEHHbIE NMpaBa Ha UX He3aUKCMPOBAaHHbIE UCMONHEHWS, NpaBa Ha
BOCNpoOu3BeAeHNe, pacnpocTpaHeHue 1 nepegadvy BO BpeMeHHOe Nonb3oBaHune, Npaso
npeaocTaBnATb AOCTYN K PUKCMPOBAHHBIM UCMOMHEHMAM Y NPaBo BelLlaHusa 1 nybnmyHon
nepefaun?®. MpaBa ncnonHUTene Ha NCNOJSHEHWS], 3aPUKCUPOBaHHbIE ayaNOBU3YarnbHbIMM
cpeacTBamMu, orpaHMYeHbl BO BpEMEHW: CPOK UX AeNCTBUSA cocTaBnseT He MeHee 50 net ¢
MOMeHTa pmKcaLumn UCNONHEHNS?,

51. MoxXHo ckasaTb, 4TO ucrnonHeHns TBK nonb3yoTca 3HauMTeNbHbIMY BO3MOXHOCTAMM
OXpaHbl UK, NO KparHen Mepe, OXPaHAKTCA NOMOXEHUAMU MEXAYHAaPOAHbIX JOroBOpoB 00
OXpaHe CMEXHbIX MpaB He XyXe APYrnx BuaoB mucrnonHeHnn. Crtatbn 5- 10 AN 1996 T.
npegycMaTpuBaloT psag IMYHBIX HEMMYLLIECTBEHHbIX NpaB, a Takke MMYLLECTBEHHbIX NpaB
nucnonHuTenen NPUMEHNTENBHO K 3BYKOBOW COCTaBNAOLWEN UX ncnonHeHnn. Ctaten 5- 11
MeknHckoro gorosopa 2012 r. npegycMatpmBaeT psag NIMYHbIX HEMMYLLLECTBEHHBIX NpaBs, a
TaKke MMYLLECTBEHHbIE NpaBa UCMOMHUTENEN, NPON3BEAEHMS KOTOPbIX 3a(PMKCMPOBaHbI B
ayavoBusyanbHon popme. PeanbHbli 06beM 3TOM OXpaHbl HA HALUWOHaNbHOM YPOBHE
3aBUCUT OT 06bema 1 hopMbl paTudmkaunm n UMNIEMeHTauumn 3Tux 4OroBopos
KOHKpPETHbIMU cTpaHamu. CriegyeT OTMETUTb, YTO [NeknHckun goroop 2012 r. noka He
BCTYnun B cuny®’, n 4To He BCe rocyaapcTtea patudpuumposanu AN 1996 r.3t

O6bpasupbl

52. 3HauuTenbHas YyacTb NPeaCcTaBAEHHOro BhILE aHanusa cuTyaumm B OTHOLLEHUN
nuTepaTypHbIX N XyOOXECTBEHHbIX NPON3BeAeHUN NpUMeHMMa 1 K obpasuam.
TpagunumnoHHble 06pasLibl, KOTOpble ABNATCH pesynbTataMmy COBpeMeHHOW nepepaboTku
©onee paHHUX TpagMUMOHHBIX 06Pa3LOB, MOTYT OXPaHATLCS Kak MPOMBbILLNIEHHbIe 0BpasLbl 1
perncTpmMpoBaTbCs B Ka4ecTBe TaKOBbIX, U B psAe AOKYMEHTOB NPUBOAUIUCH
COOTBETCTBYHOLIME NpUMEpPbI U3 NpakTukn Kutas n Kaszaxcrtana®2. C gpyroi CTOpPOH®I,
NcxogHble obpasubl, UMEKLLME 4aBHIOK UCTOPUIO, @ Takke UX KOMnnM, oXpaHe He nognexar.
OnbIT 0XpaHbl TPaAULMOHHBIX 06pa3LoB, C APYron CTOPOHLI, Boree orpaHudeH.

53. B koHTekcTe obcyxaeHusa npoekTta [loroBopa 0 3akoHax Mo NpOMbILLIIEHHbIM 06pa3uam
pag, rocygapcTB-YrieHOB BHEC MPEAnoXXeHne o ToOM, YTobbl NpeayCMOTpeTb BO3MOXHOCTb
06a3aTenbHOro PackpbITUA NPOUCXOXKAEHUA Unn uctodHuka TBK, T3 nnu
Bronornyeckmx/reHeTMY4ECKNX PeCypcoB, NCNOMNb30BAHHbLIX NPU CO34aHMM NPOMbILLIIEHHOMO
obpasua unu BolLeaLLnX B ero COCTaB, B KAYeCTBE OAHOIO U3 PEKBU3UTOB 3asaBKU>3,

TBK, coxpaHsiemble 8 maliHe

54. [encTtBeHHOW chopmon oxpaHbl TBK, coxpaHseMbix B TanHe, SBNAeTCs
npegoTBpaLLeHne nxX packpbITus, HO cyaebHas npakTyka NokasbiBaeT, YTO COrnacHo obLemy

28 CtatbM 5 — 11 MekunHckoro gorosopa 2012 r.

2% Cratbsl4 MekuHckoro gorosopa 2012 r.

30 MeKMHCKMIA JOroBOP BCTYNUT B CUIY Yepes TPM MecsLa nocne AenoHMPoBaHNUsA paTUdUKaLMOHHBLIX rpaMoT Uin
aKToB 0 npucoeamHeHun 30 CTopoHaMu, UMELLMMM NPaBo Ha ero nognucaHune. Mo cocTosHUIO Ha 25 noHs
2018 r. HacunTbiBarock 20 TakMx rocygapcrs.

31 Mo cocTosAHMIO Ha 25 mtoHA 2018 r. HacuuTbIBanoch 96 TakuX rocyaapcTB.

32 lokymeHT WIPO/GRTKF/IC/5/3 n BOUC, «CBoaHbIi aHanus...».

33 [lokymeHT SCT/35/2.
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npasy, NO KpanHewn mepe, B HEKOTOPbIX IOPUCONKUMAX MHPOPMaLUS, NnepeaaHHas nuuy Ha
KOHbMAEHUMaNLHON OCHOBE, 3awuiLeHa 3TUM oakToM OT ee AalibHENLLEro packpbiTus.

B paccMmoTpeHHOM aBcTpanuinckum cygom gene «Foster npotus Mountford» (1976 1., 29 FLR
233) aBcTpanuickas KopeHHas obwuHa cymena obutbcsa 3anpeta Ha nybnukauuto
n306paxkeHnin 1 CBEAEHU O CBSILLLEHHbBIX MecTax, npegmeTtax n gpyrux TBK, nmetrowmx
ocoboe penurnosHoe n KyrnbTypHOe 3Ha4YeHne anga obwmHbl, KOTopble Obinn nepenaHbl
nccnenoBaTent-aHTPOoNornory Ha KoHuaeHumanbHo ocHoBe*. CooTBeTCTBYyOLLNE
COOBpaeHNs NONUTUKM paccMaTpmUBalOTCA HWXKe B pasgene «Bonpockl perynupoBaHus.

55. [DaHHas popma oxpaHbl, OCHOBaHHOM Ha HOpMax obLLero npaesa, MMeeT napannenu B
KOHKPETHbLIX MOMOXEHNAX MEXAYHAPOAHbIX A0roBopoB no Bornpocam NC, oTpaxatoLwmx
TpeboBaHus 3aKoHOOATENLCTBA O NPeaoTBpaLLEHNN HEAOOPOCOBECTHOM KOHKYPEHLIMM
(ctaTbs 10bis MNapwkckon KoHBeHUMN 1967 1. n ctaTbs 39 CornaweHua TPUMC), Bkntovasn
OXpaHy NpaB Ha COXpaHeHWne KoHMaeHLManbHOCTN nHopMauun. «3noynotpebnexHve
OoBepuemM», MMeBLLEE MECTO, Hanpumep, B aene «Foster npotns Mountford», cumtaeTcs
Pa3HOBUOHOCTLIO AENCTBUN, «MPOTUBOPEYALLIMX YECTHON KOMMEPYECKON NpakTuke», kak
OHU onpegeneHsbl B ctatbe 39 CornaweHna TPUTMC 1994 r.

56. OxpaHa koHduageHUMansHon nHdopmMmauumn He TpebyeT HM cobniogeHns
dopmanbHOCTEN, HU HaNMYUsA JOrOBOPHbLIX OTHOLLEHMI MeXAy OBLLMHON 1 CTOPOHON,
nonyyatrouwen nidpopmaumo. OgHako KOPEHHbIE U Apyrue OOLWMHBI MOTYT UCMbIThIBATL
npakTU4eckme TPYAHOCTU NPU OTCTaMBaHUKM CBOMX MpaB, CBS3aHHble, B YaCTHOCTH,

C OrpaHNYEHHbIMWU BO3MOXHOCTAMM NOSMYyYEHUS HOPUANYECKUX YCIYr U (OUHAHCUPOBAHMS.
(Cm. NyHKT «Pa3spbIB Ha NPaAKTUYECKOM YPOBHE).

57. Kpome TOro, B nocriegHee BpeMsi y4eHbIMU-aTHorpadamm 1 gpyrumm aBTopamm
pa3paboTaHbl KOOEKCbl ATUHECKOrO NOBEAEHMSI U MPOTOKOSbI, KOTOPbIE MOTYT
crnocobcTBOBaThL NPefoTBPALLEHNIO KyNbTypHOro yuepba, nogobHoro yuiepby, KOTopbin
cTan npegmeTom ucka B gene Mountford (nogpobHee cM. NyHKT «[1pOTOKONbI, KOAEKCHI
noBefEeHNs, TUNOBbIE KOHTPAaKTbl U APYrne NpakTuYeckne MHCTPYMEHTLI» Huxke). BOUC
co3sfana 6a3y AaHHbIX TakuX KOOAEKCOB M NPOTOKONOB C (PyHKLMEN Noncka, KoTopas
pa3melleHa no agpecy: https://www.wipo.int/tk/en/databases/creative_heritage/.

HaseaHusi, crioga U cumMeosibl KOPEeHHbIX Hapo0o8 U mpaduyUoHHbIe Ha3eaHUus, crioea u
CUumeorlbl

58. [laHHbIN BONpPOC MMeEeT ABa acnekTa, a UMEHHO:

(8) 3awumHyro oxpaHy: KopeHHble obLnHbI 03ab0o4YeHbl TEM, YTO HE CBA3aHHbIE C
HMMMW KOMMaHWM 1 YacTHble N1La MCNoMb3yT UX CroBa, Ha3BaHusi, 0bpasupl,
CMMBOJ1bl U MHbIE OTNNYMTENbHbIE 0O603HAYEHMS B KOMMEPYECKON
AEeATENbHOCTU U PErMCTPUPYIOT UX KaK TOBapHbIe 3HaKW U/UNN AOMEHHbIEe
UMeHa; n

(b)  MosumusHyto oxpaHy: MO3NTUBHYIO OXpaHy OOLLMHAMN MECTHbLIX U
TPaAMLMOHHBIX Ha3BaHWI, CNOB M CUMBOJSIOB B Ka4eCTBE TOBapHbIX 3HAKOB,
cepTUUKALIMOHHBIX N KONNEKTUBHbIX 3HAKOB U reorpaduyeckmx ykasaHum.

34 BONC, CsoaHblii aHanus.

35 B koHTekcTe cTaTbk 39 CornalueHus TPUMC «BblpaxeHue "cnoco6, NpoT1BopeYaLLiii YeCTHOM KOMMEpPYECKOoM
npakTuke" nogpasymeBaeT Kak MUHUMYM Takvie AeNCTBUSA, Kak HapyLleHne yCNoBUiA OroBopa, HapyLleHue
[0BEPUS UMK MOOLLPEHNE K HapyLLEHUIO OBEPUS, BKIOYasi MpuobpeTeHne 3akpbiTon nHdopmMaumm TpeTbummn
nvuamm, KOTopble 3Hanu 1Ny He BbIICHWIU B cuiy rpybon HeBpexHOCTH, YTO NpuobpeTeHne Takon HdopMaLunm
npeanonarano Takve gencrtausay (Mpumeyarme 10 k Cornawenunio TPUMC).
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59. Y10 KacaeTcs 3aWMTHON OXpaHbl, cTaTbs 6 quinquies Mapmxckon KOHBEHLMN
npegycMaTpuBaeT 0TKas B peructpaumm unu aHHynmpoBaHne permctpauumn 3Hakos, ecnm
OHW «NPOTUBOPEYaT Mopanu unu Nyernm4yHomy Nopsiaky U, B 0COBEHHOCTH, €CNN OHWU MOTYT
BBECTM B 3abnyxaeHne obLeCcTBEHHOCTb». Takne HOpMbl NPeayCMOTPEHbI HAaUVOHaNbHbIM
3aKOHOAATENbCTBOM O TOBAPHbIX 3HaKax 60MbLUMHCTBA CTPaH.

60. B gaHHOM KOHTEKCTe Takke NPUMEHMMbI U NONe3Hbl HOPMbI 00LLEero 3akoHoAaTenbCcTBa
0 6opbbe ¢ HegoBPOCOBECTHOM KOHKYPEHLIMEN, BKITHOUYAs OXpaHy OT «KOMMEPLUKN NOog, YY>XUM
NMEHEMY.

61. YTO KacaeTcsi NO3UTUBHOW OXPaHbl, TO OBLLMHA, KOTOpasi XXenaeT 3aperncTpupoBaTtb
TOBapHbI€ 3HAKW, ABMAIOWNECH «OTIIMYUTENBbHBIMUY, MOXET BOCNOSb30BaTbCS
MeXxayHapoaHbIMK NpuHUMNamMu u npouenypamu. Cpok oXpaHbl TOBApHbIX 3HAKOB B
npuvHUmMnNe He orpaHnyeH. HeckonbKo KOPEHHbIX OBLLMH permcTpupoBanmy Takke
KOMNNEKTUBHbIE UNN cepTUMKaLMOHHbIE 3HaKKN (CM. NoapobHee HMXe) n reorpaduydeckme
ykazaHus®,

B. [pobenbi, cyuiecmesyrowue Ha Mex0yHapoOHOM YPOBHE, 10 803MOXHOCMU
[1POUITIOCMPUPOBaHHbLIE rpuMepamu

JlumepamypHsbie u xyQ0xecmeeHHbIe Mpou3eedeHust
62. MoxHo ykasaTb Hanuuve creaymoLmx npodenos®’:

(@) TpebosaHue «opuauHansHocmuy: TBK, koTopble SABNSOTCA BCEro NULLIb
nMuTaumen nnm BocnpomssegeHnemM TpaanumnoHHo cyiecteoBaBlumx TBK, Bpsaa
1 MOryT OTBeYaTb TPebBoBaHMIO KOPUTMHANBHOCTU» M NMOMYYNTL OXPaHy B
KayecTBe 0ObIYHbIX 0OBHLEKTOB aBTOPCKOro Npaea. JTO O3HaYaeT, YTO MX aBTOpbI
BPSi4 N MOTyT MOSyYnTb MMYLLLECTBEHHbIE NpaBsa (cnegyeTt OTMeTUTb, YTO
NNYHbIE HEMMYLLLECTBEHHbIE NpaBa MOryT TakkKe KacaTbCsl NPON3BEAEHUN,
BXOASILLMX B «ODLLLECTBEHHOE I0CTOSTHUE, BKIHOYast, BO3MOXHO, TPAAULIMOHHbIE
TBK). Kpome Toro, B otHoweHun TBK, koTopble oxpaHsoTCsa Kak OOblYHbIE
06BbEKTbI aBTOPCKOro NpaBa, 3akoHOA4aTENbCTBO HE AeNnaeT pasnvyuni B
3aBMCUMOCTM OT TOrO, KTO AIBNSETCS MX aBTOPOM, T.e. TpeboBaHuio
OPUrMHaNbHOCTN MOXET COOTBETCTBOBATb AaXe aBTOP COBPEMEHHOIroO
Bblpa)KeHNs1 PONbKIIOPa, He ABNSAIOLWLMMCS YNIEHOM OBLLMHBI, B KOTOPOW
BO3HMKMNA COOTBETCTBYOLLAS Tpaauumnsa. 3TO MOXET Bbl3blBaTb 03a604EHHOCTb
npeacTaBuTENEn KOPEHHbIX U TPAAULMOHHBIX OOLLUH, KOTOPbIE MOTyT
HacTamBaTb Ha HEMPU3HAHWM aBTOPCKMX MpaB Ha NPoOu3BeaeHUs, BO3HUKLINE B
o6LLMHEe, NoMyYeHHbIX NMuaMu, He NpuHaanexawmmMm K COoTBETCTBYHOLLEN
o0LMHe nnn, No KparHen Mepe, orpaHNYeHN BO3MOXHOCTU X NOMyveHust (CM.
NYHKT «3awunTHas oxpaHay Huxe).

(b) Oxpana «cmunsa»: OgHa n3 Hamboree 4acTo NPeabsBSAEeMbIX NPETEH3UN
KacaeTcsl MMUTaLMN UNN HE3AKOHHOTO NPUCBOEHUSA «CTUNA» TPAOULNOHHOIO
npousseneHns. 3akoHoaaTenbCcTBO 06 aBTOPCKOM npase 1 obpasuax gonyckaet
UMUTaLMIO HEOPUTMHANbBbHbIX 3NIEMEHTOB UK OBLLUNX MAEN N KOHLENUMIA
Npou3BeOeHNs], N Takas NpakTUKa LUMPOKO pacrnpoCTpaHeHa, NOCKOSbKY OAHU
noan BOOXHOBAAOTCA B CBOEM TBOPYECTBE NPOU3BEAEHUAMN APYTUX. Takum

36 O6LWKMM CcrpaBOYHUKOM MO BOMPOCaM WUCMOSIb30BaHWS CyLLECTBYIOLWUX UHCTPYMeHTOB VC ans oxpaHsl U
pacnpocTtpaHeHusa T3 n TBK moxeT cnyxutb nyonukaunsa BOUC «Protect and Promote Your Culture: A Practical
Guide to Intellectual Property for Indigenous Peoples and Local Communities» (2017 r.)

37 TpeboBaHuWe (hukcauum He paccmMaTpuBaeTCs B JaHHOM pasferne Kak «npoGern», MOCKOMbKY OHO He SIBNSIeTCs
TpeGoBaHWeM cornacHo MexayHapoAHbIM MOSIOXKEHUSIM NO BONpocaM aBTOPCKOro npasa.
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obpa3som, Jaxe ecnu HOBOE BblpaXKeHWe KynbTypbl, OCHOBAHHOE Ha TpaauLmu,
nony4mno 6bl aBTOPCKO-NPaABOBYO OXpaHy, cama no cebe Takasi oxpaHa He
ncknoyana 6l NPUCBOEHNSA TPAAMLMOHHOMO KCTUMS» OXPaHAEMOro
npov3BeaeHnsi. OnemMeHTbl CTUMA noanexaT OXpaHe B TOW CTENEHN, B KAKON
CTUIb HeceT B cebe opurnHanbHoe BbipaxeHue. Kpome Toro, nonesHyo ponb
Mornn 6bl nrpatb 3aKOHOAATENLCTBO 0 Bopbbe ¢ HeAobpPOCOBECTHOM
KOHKYpPEHUMEN, a Takke NPU3HaHNE «KOMMEPLUN NOA YYXXUM UMEHEM»
npaBoOHapyLUEHNEM B pamKax 00LLEero npaea (CM. HKe). OTO MOXET NPUHUMATb
dopmy npusHaHMa 06 bEKTOM OXpaHbl CTUMS Kak TAaKOBOro Uinu 3anpeTa Ha
co3[aHune NOXHbIX KOHHOTaUMM Uy BneYaTneHnsi, OCHOBAHHOMO Ha
NCNONb30BaHWUW CTUMS UIM XapaKkTepHoro o6pasHoro psaa UM CUMBOJIUKN.
dakTnyeckn NnpegMmeToM NPUCBOEHNS YaCcTO ABNSETCA penyTauus,
accoummpyowasca ¢ TBK, BonnouweHHasa B X XapakTEPHOM «CTUME» UK
npeacTaBneHHas NMun.

(c) CobcmeeHHocmb: TPUMEHUTENBHO K MCKOHHBLIM M TpaaLUMOHHbIM TBK
HeKoTopble HauMoOHanbHbIe CUCTEMbI NPaBa MOryT He nNpeaycMmaTpmBaTth
aBTOPCKO-MPaBOBOM OXPaHbl MPOU3BEAEHUN, HE MMEIOLNX KOHKPETHOro aBTopa
UM aBTOPOB, MOMUMO CamMOM OOLLMHLI UM MHOTO coobLuecTBa,
ucnpalwmnsaroLLero oxpany. dpyrumu cnosamu, Npon3BeneHusl, cosgaBaBLumecs
COBMECTHO Ha MPOTSXKEHUM ONUTENBbHOrO BPpEMEHN HEU3BECTHBIMM aBTopamMu
MOryT He NoAnexaTb OXpaHe cpeacTBaMu aBTopckoro npasa. OgHa
BO3MOXHOCTb, TEM HE MEHee, CYyLLLEeCTBYET, U 3TO OXpaHa, NpesyCMOTpeHHas
ctatben 15.4 BepHCcKo KOHBEHLUW, O KOTOPOM YNOMUHANOCh Bbille®®,

K HegocTaTkam TOro Buaa oxpaHbl, KOTOPbIA NPeayCMOTPEH 3TON CTaTbEN,
OTHOCUTCS TO, YTO OHa ABNSAETCA OUCKPELIMOHHON N HE NpeaycMmaTpuBaeTcs
3aKoHO4aTENbCTBOM BOMbLUMHCTBA CTPaH, YTO CPOK OXPaHbl TaKMX
npou3BeaeHnit orpaHnyeH cpokom B 50 neT ¢ TOro MOMEHTAa, Kak NpounssegeHne
«BbINO NpaBoOMEPHO caenaHo AOCTYMNHbIM ANt BCeobLuero ceegeHnsa», 1 4to ata
HOpPMa He COOEPXMUT HMKAKOro onpeaeneHHOro ynoMmMHaHms ponu obLwmH, n B
HEen roBOpUTCS TOSbKO O «KKOMMETEHTHOM OpraHe», MOSIHOMOYHOM OCYLLECTBNATD
npaea oT MmeHun aBTopa. O6bEM OXpaHbl, MPeAYCMOTPEHHOW AAaHHON CTaTbeN,
TaKKe OrpaHMYeH B CUIy NOMNOXEHUN ctatbk 7.3 BepHCKon KOHBEHLUN,

B KOTOPOW rOBOPUTCS, YTO CTPaHbl He 065A3aHbl OXPaHATb aHOHUMHbIE
Npov3BeAeHNs], B OTHOLLEHMN KOTOPbIX €CTb BECKME OCHOBaHWA npegnonarathb,
4YTO CO BPEMEHU CMepTU Ux aBTopa yxe npowuno 50 ner.

(d) Cpok oxpaHbi: Cpok 4eNCTBMS aBTOPCKOro NpaBa COCTaBMSET, Kak npasuo, 50
net (B HekoTOpbIX topucankumsax — 70 neT) no cmepTn aBTopa. B BepHckon
KoHBeHumn 1971 r. ykasaHo, 4to 50 neT — 3T0 MMHMManbHbIA CPOK OXpaHbl, N YTO
CTpaHbl BNpaBe npegycmaTpuBaTtb 6onee onmMrenbHble CPokU. Tem He MeHee,
NOfoXeHWe 0 KOHEYHOCTM CpOKa OXpaHbl CHYMTaAETCHa 0ObIYHO PyHOAMEHTaNbHbIM
NOSIOXXEHMEM BCEN CUCTEMbI aBTOPCKOro npaesa. Cam CMbICI 3TOW CUCTEMBI
COCTOUT B TOM, YTO OXpaHa NpesoCcTaBnsieTCs Ha onpeaeneHHbl CPoK, N YTO B
KOHEYHOM cYyeTe Npom3BeAEHNsI NepPeXoadaT B 06LLECTBEHHOE A0CTOsIHME. TeM
He MeHee, HauMoHarnbHoe 3aKoHO4AaTeNMbCTBO MHOMMX CTPaH NpU3HaeT NUYHbIe
HEUMYLLIECTBEHHbIE NMpaBa BECCPOUHBIMU U yCTaHABNMBAET pa3Hble CPOKU
OencTBusa Ans UMYLLEeCTBEHHbIX NpaB.

38 K uncny apyrmx BO3MOXXHOCTE, KOTOpbIE YaCTO PpaccMaTpuUBalOTCs Kak BapuaHTbl peLleHust NpoGremsi
COBCTBEHHOCTUN, OTHOCUTCSI OXpaHa CpeAcTBamMM aBTOPCKOro NpaBa aHOHUMHbIX U COBMECTHBIX U/UIK
KONNEKTUBHBIX NponsseaeHnii. OgHako, MOCKOSbKY 3TV BapuaHTbl 06bIYHO MPU3HAOTCA HEAOCTAaTOUYHBLIMU, OHM
ocTaBneHbl 6e3 ganbHenwero paccMmotpernsi. Cm. gokymeHTol WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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(e) MUcknroyeHus u oepaHudeHuUsi: HekoTopble KOPEHHbIE OOLLMHBI KPUTUKYIOT WU/unum
CTaBAT NoA, COMHEHUE 3neMeHT cucteMbl VIC, HasbiBaeMbI «OOLLECTBEHHbIM
[AOCTOSAHMEM»®®, 3aABNAA, UTO OHU He MPU3HAKT 3TO NoHATME. Kpome Toro,
HEKOTOpPbIE KOHKPETHbIE UCKIMIOYEHUS Y OTPaHUYEHNs!, XapaKTepHble ANis
3aKkoHoAaTenbCcTBa B 0611acTu aBTOPCKOro npaBa, KPUTUKYHOTCS Kak
Henoaxoasawme ana TBK, B 4aCTHOCTM MUCKITIOYEHMS, KOTOPbIE A0MYyCKaloT
BOCNpon3BeaeHne Ha cpoTorpadmsx, pucyHkax n apyrumm cnocobamm 6e3
paspeLLeHnst OBLLMHbBI CKyNbNTYP UK U3OENUA XYAOXECTBEHHbBIX pemecen,
MOCTOSIHHO 3KCMOHUPYEMbIX B Ny6nMYHbIX MecTax*’. HauuoHanbHble 3aKoHbI B
obnacTn aBTOPCKOro npaBa Takxke 4acTo AOonyckatoT KONMMpoBaHue
npoussegeHnin Ny6nmnyHbIMM apxmeammn n 6MbnMoTekamm 1 OTKpPbITUE NX ANs
ny6nukn. KopeHHble 06LUHbI Bbipaxanu 03abo4eHHOCTb Mo NoBOAY TaKMX
NCKINIOYEHUIN N orpaHnyeHnin. OrpaHMYeHHOCTb CaMOro cpoka OXpaHbl
ABTOPCKMX M CMEXHbIX NPaB Y>Ke paccMaTpuBarnach Bblle Kak OTAeNbHas
npobnema.

(f)  3awummnas oxpaHa: Bonpoc 30ecbk COCTOUT B TOM, OOJTKHO NN PErynmpoBaThCs
NCNonb30oBaHe NPOU3BOAHbIX NPOU3BEAEHUI, CO34aHHbIX aBTOPaMM, He
CBS3aHHbIMU C TPAAULMAMN N KYNbTYPHBIM MaTepranoMm, KOTOPbIA OHK
aganTupyoT UK U3 KOTOPbIX YepnatT BAOXHOBEHME, U eCnn Aa, TO KakuM
obpasom. JTOT BONPOC OTHOCUTCA U K TPaAULMOHHbIM obpasuam. Kak vyacto
OTMeYarioch B X0[e Y& COCTOSIBLUMXCS 06CcyxaeHnii*!, nponsseaeHus,
Npon3BOAHbIE OT MaTepmaroB, HAaXoOSALWMXCA B 00LLEeCTBEHHOM LOCTOSAHUN,
MOTYT OXPaHATLCA aBTOPCKUM NPaBOM, NOCKOSIbKY HOBasi BEPCUA, apaHXXUpOBKa,
nepepaboTka nnm nogbopka MmaTtepuanos, HaXOASALWMXCS B 06LLECTBEHHOM
OOCTOSHMM, UNKN Jaxe UX «nepeynakoBkay B opme LncpoBoro ycuneHums,
pacuBeymBaHMsa U T. 4. MOXET AaTb OTYETNIMBO HOBOE BbIpaXeHue, KoTopoe
OyneT 4OCTaTOYHO «OpUrMHanbHbIMY. TpeboBaHMIO OPUTMHANBHOCTU MOXET
COOTBETCTBOBATbL Aa)Ke aBTOP, HE MPOUCXOAALLNA N3 OOLUHBI, B KOTOpon 6epeT
Ha4yano coOTBETCTBYHOLAA Tpaamumsa. B aTOM KOHTeKCcTe OOLMHbI MOryT
AobunBaTbCA Kakoro-To BapnaHTa 3allMTHON OXpaHbl, HE NO3BOSSAOLLEN aBTOpPaM,
He NpuHagnexalmm K COOTBETCTBYIOLLEN 0bLWMHE, Nony4YaTb aBTOPCKUE NpaBa
Ha Npon3BeAEHMSs, NPOM3BOAHBLIE OT KYNbTYPHbIX TPAAULUMIA AaHHON OBOLLMHBI,
WM No KpanHen mepe orpaHnyYnBaroLLEN NX BO3MOXHOCTM B 3TOM OTHOLLEHUMN.

(9) [lpaeso cobcmeeHHocmu Ha 3anucu u O0OKyMeHmauuro: Yto kacaeTtca 3anmcen un
MaTepuanos, JOKyMeHTupyowmx TBK, Bknovas NCNonHeHMsa TpaanLmMOHHbIX
npov3BeaeHnn, He[OCTaTOK CUCTEMbI OXPaHbl COCTOUT B TOM, YTO Npasa,

O KOTOPbIX FOBOPUSIOCH BbILLE, NPUHAANeXaT co3aaTtento 3anncu, KoTopbii He
00s13aTENbHO ABNAETCS YIEHOM COOTBETCTBYIOLLEN OBLWNHBI. ITO MOXeT BbITb
uccnegosaTerib 3THAYECKON My3blkK, OOMBKIIoOpa UM NHOW KONNEKLNOHep.
MpeactaBuTENM KOPEHHBIX HAPOLOB U MECTHbIX OBLLWH YacTo YTBEPXAatoT, YTO
NX NpaBa U UHTEPECHI, KOTOPbIE MO Obl OXPaHATLCA NPY NOMOLLN CUCTEMbI
NC, Bkntoyasi npaBa U UHTEPECHI, NMOHMMAEMbIE B KOHTEKCTE UX TPaAULMOHHOIO
1 o6LLMHHOrO NpaBa, He Bceraa yumThbiBaloTCs B 4OCTATOMHOW CTENEHN Npuy
nepBoHaYarbHOM 3annucu n JokymeHTuposaHum ux TBK nccnegosartensamm
donbkopa u gpyrumun nuuamum, NPOBOAALLMMK NOMOBbIE UCCNEa0BaHUSA, NN
KOrQia OHW 3aTeM 3KCMOHMPYKTCA U OTKPbIBAKOTCA A5 NyGrvMyHOro gocryna

39 CMm. «3anucka 0 3Ha4YeHUN TepMUHa «OOLLLECTBEHHOE OOCTOSIHUE» B CUCTEME UHTENNEKTYaNbHON
COBCTBEHHOCTM CO CMeLmnanbHOWM CChINIKON Ha OXpaHy TPaAMLMOHHBIX 3HAHWUI U TPaAMLMOHHBIX BbIPaXKEHWUI
KynbTypbl/BblpaxeHui donbkriopa», gokymeHT WIPO/GRTKF/IC/17/INF/8.

40 Cwm. Bbilwe, McDonald I., cTp. 44.

41 CM., B yacTHocTu, gokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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My3esiMU1, apXuBaMmu 1 ApyrMMn opraHusaumnsaMmmn-obnagatensamMmm Konmnekumn.
BmecTe ¢ TeM, geaTtenbHOCTb nccnegoBaTtenien ponbKopa, KonekumoHepos 1
YYeHbIX, MPOBOAALLMX NMONEeBble MCCNeaoBaHus, My3eeB, apX1MBOB U T. 4.
Yype3Bbl4aNHO BaXKHa AN COXpaHeHWs1, cOepexeHuns, nogaepXKaHnsa n nepegayn
OyayLMM NOKONEeHUsAM HeMaTtepuasbHbIX U MaTepuanbHbIX (OOPM KyrbTYpPHOMO
Hacnegus. KynbTypHble y4pexaeHust Takke UrpatoT OYeHb BaXKHYHO
obpasoBaTenbHy0 ponb. ATOT BOMPOC NPAKTUYECKM UNIOCTPUPYET TO
NpoTMBOpEYUNE, KOTOPOE, Kak FOBOPUSIOCH BbILLE, MOXET BO3HUKaTb Mexay
Lenblo «COXPaHEHUS» U LeNblo «OXpaHbl», MOCKOMbKY CaM Mpouecc COXpaHeHUs
Hacrnegusa MoOXeT Bbi3biBaTb 03ab04YEHHOCTb NO NOBOAY CnaboCcTu ero oxpaHbl U
HeHaMmepeHHO co3gaBaTb cuTyauuu, korga TBK, Bxogsiume B cocTas
«0BLLECTBEHHOrO AOCTOSAHNSA», UCMOMb3YIOTCA B HEXenaTenbHbIX hopmax.
MpodheccrmoHanbHble opraHu3aunm n 06beauHeHNs, Takme Kak MexxayHapoaHbii
coeT my3eeB (ICOM), a Takke y4pexaeHus KynbTypbl paspabotanu
onpegeneHHble popMbl paboTbl M pa3paboTanu UeHHbIe KOAEKChl, NPOTOKONMbI U
TMMNOBLIE KOHTPaKTbI, NO3BONSAOLLME peLaTb 3TUYECKNE BONPOCHI M BOMPOCHI
WHTEeNNeKTyanbHbIX NpaB. MHorne 13 aTnx JOKYMeHTOB umetoTcs B 6ase
AaHHbix BOUC ¢ dpyHKUMen noncka, pasmeLleHHON No agpecy:
https://www.wipo.int/tk/en/databases/creative _heritage/ (cMm. nyHKT «[1poTOKOSbI,
KOAEKChl NOBEAEHUS, TUMNOBbIE KOHTPAKTbl U ApYyrne npakTuyeckue
WHCTPYMEHTbI» HUKe)*2,

63. [lpumepsl:

@)

(b)

(©)

Npon3BeaeHMs XXMBOMWUCU, CO3aaHHbIE BbIXOALAMM U3 KOPEHHbIX HAPOAOB,
BKIOYas NPoM3BeAeHUs] HAacKarbHOMW XMBOMNUCK, KONMMPOBANUCh NMuaMu, He
npuHagnexalimm K 3TUM HapoaaMm, Ha KoBpax, HabUBHbIX TKaHAX, dyTOonKax,
nnaTbsiX U OPYro oaexae, a Takke Ha No34paBUTENbHbIX OTKPbITKAX, U 3aTem
pacnpoCTpaHsnuch U Npeanaranvcb k npoaaxe. Konum npousseneHuii
TPaAMLMOHHOIO MCKYCCTBA TakKe pacrnpoCTPaHaNnCh Yepes MHTEPHET B BMAE
KOMMbIOTEPHbIX «060eB». TaTyMPOBKN KOPEHHBLIX HAPOAOB TaKKe
BOCMPOWU3BOAMINCE U UCMOMNb30BaNnCh BHE TPAAMLMOHHOIO KOHTEKCTA;

TpaavLUMOHHas My3blka Bblna CaMnIMpoBaHa U HanoXeHa npu NOMoLL

LM POBbLIX TEXHOOMMN Ha PUTMbI TaHLEBarIbHON MY3bIKM «TEXHO-XayC», Ha
OCHOBe 4ero 6bin BbiNyLLEeH NonynsapHbIi anbbom B xaHpe world music,
NOMy4MBLLMIA aBTOPCKO-MPaBOBYIO OXPaHy;

npounsBedeHnsa Xy4oXXeCTBEHHbIX NPOMbBICIIOB U peMecer (Takne Kak nreTeHble
KOpP3WHbl, HebonbLUMEe KapTUHbI U pe3Hble hurypkun) B obLem ctune
TPaaNLMOHHOIO UCKYCCTBA KOMMPOBanNnCb, UMUTUPOBANUCL U NPOU3BOAUITCH B
MaccoBbIX MacwTabax Ans NpoAaXu Ha pblHKaX CyBEHUPHOW NPoayKUUKn B BUAE
n3obpaxkeHnin Ha Takux npegmeTax, He CBA3aHHbIX C 0OUMXO40M TpaLULMOHHBIX
0OLWMH, KaK pyTOOMKM, KyXOHHbIE MOMOTEHLA, CEPBUPOBOYHLIE KOBPUKH,
urpasnbHble KapTbl, OTKPbITKW, NOACTABKU N0 HANUTKWU N Kynepsbl, Kanengapu u
KOBPUKM AN KOMMbIOTEPHBIX «MbILLENY;

42 [lononHuTenbHaa nHgopmMauusa no Bonpocam AoKymeHTUpoBaHus TBK Takke nmeeTcs B crieqytoLmnx
nyonukaumsax: Torsen and Anderson, “Intellectual Property and the Safeguarding of Traditional Cultures, Legal
Issues and Practical Options for Museums, Libraries and Archives” (TopceH n AHAepCoH, «MHTennekTyanbHas
COBCTBEHHOCTb N COXpPaHeHVe TPagULMOHHbIX KyNbTyp: NPaBOBbI€ BOMPOCH! M NMPaKTUYECKMe pekoMmeHaauuv ans
My3eeB, 6MbnmoTek u apxmeoB»), BONC, 2010 r.; u nybnukauna BONC “Documenting Traditional Knowledge — A
Toolkit” (JokymeHTpoBaHWe TpaauLMOHHBIX 3HaHUIM: KOMMNEKT MaTepunanos) 2017 r.
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(d) B CKynbNTYpPHOM NPOM3BEAEHUM UCMONb3YETCS TPAAULMOHHbIV CakparnbHbI
cumBon. CKynbnTop 3asBnsieT CBOM aBTOPCKUE NpaBa Ha Npou3BeaeHue,
o[HaKo npeacTaBUTENN OOLLMHBLI YTBEPXKAAIOT, YTO OH UCMONb3oBan aToT
cumBon 6e3 ux cornacus;

(e) aTHorpaduyeckue 3anucu, cogepaline KoHpnaeHunanbHbIn MaTepuarn,
ONUCLIBAIOLLNIA pUTYan NOCBsLLEHMS, Oblnn pacnpocTpaHeHbl yYpexaeHnem
KynbTypbl B 06pa3oBaTerbHbIX 1 KOMMepYeCKuX Lensax. B cooTeeTcTBum C
3aKkoHogaTenbCcTBOM No Bonpocam MIC obLimHa He siBnseTcs
npaBoobnagaTenem n He UMeeT HUKaKNUX NPaBOBbIX OCHOBaHWUA ANs
BO3PaXXeHUN.

UcnonHeHus TBK

64. Kak ykasbiBanoch Bbille, MEXOYHAapOAHOE 3aKOHOA4ATENbCTBO 00 OXpaHe CMEXHbIX
npas, a umeHHo, ON® 1996 r. n MNeknHckuin gorosop 2012 r. npegycmaTpuBatoT cCepbesHble
BO3MOXXHOCTU OXpaHbl ncnonHeHmn TBK, ogHako MOXHO ykasaTb criegytoLlimne HegoctaTku
3TON (POPMbl OXpaHbI:

(@) OGeHedmumapom oxpaHbl sBnSeTca ncnonHuTens (ucnonHutenn) TBK, a He
COOTBETCTBYOWAsA 0bLMHA, YTO OCOBEHHO BaXKHO B TeX Cry4asx, Koraa
NCNONHUTENb HEe ABMSeTCA YneHoM obwmHbl. Korga ncnonHutens nnu
NCNONHUTENN SBNAIOTCA BbIXOAUAaMM U3 OOLLMHbI, MOCNEAHsA, Kak NpaBuIio,
nmeeT 6onbLue BO3MOXHOCTEN NONYYUTb NPsIMbIE BbIrOAbl OT TAKOW OXPaHbl.

(b) nockonbky MNMeknHckm goroeop 2012 r. noka He BCTYNWN B CUIY, B HacTosLLee
BpeMs oxpaHa npae obecneunBaetca QNP 1996 r. u pacnpocTpaHaeTca TOMbKO
Ha HEKOTOpble 3BYKOBbIE UCMOSTHEHNS. DTO KacaeTCcs BCEX UCTONHEHWI, a He
TOnbKO ncnondeHun TBK;

(c) onaTtb-Taku, nockonbky MNeknHcknn gorosop 2012 r. Noka He BCTYNuWi B Cuiny,
oXxpaHa rnpas UCMOMNHUTENEN orpaHNUYeHa ayamMoBu3yarnbHOM COCTaBNAOLLEN
(onsaTb-TakK, 370 KacaeTcsa He Tonbko TBK). B cooTBeTCTBMM CO cTaThen 19
Pumckon koHBeHuUuKn 1961 r., nocrne Toro, Kak UCNONHUTENb Aarn cornacue Ha
BKITHOMEHME CBOErO UCMOMHEHUS B BU3yarnbHYO UMW ayaAnOBU3yarnbHYO 3anuch,
npaea, NpeaycMOTPeHHbIe cTaTben 7 3TON KOHBEHLUMW, «B AanbHenweM He
NPUMEHSAINTCA». ITO O3HAYaET, YTO, 3a UCKITHOYEHNEM NMpaBa Ha nKcauuio,
npasa UcnonHuTenen B ayanosmnsyansHoOn cpepe orpaHuUyeHsbl;

(d) Cpok gencTeus npaB UCNONHUTENEN OrpaHNYEH U cocTaBnseT He meHee 50 ner,
€Cnun ucnonHeHne 3amMKcMpoBaHo B BuAe 3Bykosanucu, unm 20 net B
COOTBETCTBMU C PUMCKON KOHBEHUMNEN. DTOT CPOK HE MPUMEHMUM K
He3anucaHHbIM UCMOMHEHNAM, NO3TOMY BOMPOC O CPOKe OXpaHbl cam Mo cebe He
MOXET cUUTaTbCA «npobenomy».

65. [lpumepbl: NPON3BOAUNUCH BUAEO3AMNNCU OKUBbIX» UCMOSTHEHWI NECEH N TaHLEB
npencraBMTENEN KOPEHHbLIX HAPOAOB, KOTOPbLIE 3aTEM KOMMPOBAanuch, Bbinyckanncb Ha DVD
n pasmeLtannce B IHTepHeTe.

Obpasuypbl
66. Kak un B cnyvae nutepaTypHbIX U XyO0XXECTBEHHbIX NPOU3BEOEHN, NO-HACTOSALEMY

NCKOHHblEe 06pasLibl HE OXPaHATCA, MOCKOSIbKY OHU HE ABMAKTCA «HOBbIMU» UMK
«opurnHanbHbiMny». Kpome Toro, Cpok oxpaHbl 06pa3LoB KOpo4ye Cpoka OXpaHbl 0O bLEKTOB
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aBTopckoro npaea. [ns obecneyeHns oxpaHbl 06pa3LoB HEOOXOANUMO BbINOSIHEHNE
onpegeneHHblx hopmarnbHbIX TpebGoBaHNIA.

67. anIMepr: o6pasu,b|, BOMoweHHble B TKaHAX py‘-lHOVI pa6OTbI, KOBpax, nieTeHbIX
n3genunax n ogexae, kKonmpoparmMcb 1 nCNonb3oBasfinCb B KOMMEpPYECKUX Lenax nmuamm, He
npunHaanexawnmm K KopeHHbIM HapogaM.

TBK, coxpaHsiembie 8 maliHe

68. XoT4, Kak oTMeyanocs Bbilwe, ctaTbs 39 Cornawenuna TPUMC u ctatba 10bis
MapmKcKon KOHBEHLIMM MOTYT B HEKOTOPbIX Criydasx obecneuntb goctaTouvHyo oxpaHy TBK,
COXpaHsieMbIX B TarHe, 3T HOPMbI, NoXanyn, B OCHOBHOM NPUMEHUMbI K MPOMbILLIIEHHOM U
Kommepyeckon nHdopmauun. OagHako He Bce TBK, coxpaHsieMble B TanHe, NpeacTaBnsioT
cobor MHhopMaumio, MMELOLLYHO KOMMEPYECKyHo LieHHOCTb. PackpbiTne TBK, kak BuaHo 13
MaTepuarnos ynoMuHaBsLlerocs Bbiwe gena Mountford, YyacTo cBA3aHO C NPUYNHEHNEM
CKopee KynbTYPHOro 1 AYXOBHOIO, YEM MMYLLLECTBEHHOrO yuwepba. Takum ob6pasom, aTo
MOXHO CYMTaTb NPOBGENOM CUCTEMBI OXPaHbl HE Noanexallen packpbITUO 1
KOHbMAEHUMaNsHOM MHGopMaLmn.

69. Kpowme Toro, He oueBMAHO, 4YTO BCce TBK, coxpaHsieMble B TallHe, cHMTanmch Obl
«KOH(bmaeHumnanbHbIMU» B JaHHOM KOHTekcTe. MHorne TBK n3BecTHbl B npegenax ooLwmHbl,
KoTopasi MOXET BKINOYaTb MHOXECTBO NIOAEN, MPOXMBAOLWMX HA OOLLNPHBIX TEPPUTOPUSIX 1
B rocerneHusix bonee 4em ogHOro TMNa — HaNpumep, U B CEMNbCKOM MECTHOCTU, U B ropoaax.
Opyrumn cnosamum, BONPOC O TOM, B KakMX Kpyrax gonyctumo packpbeitve TBK, coxpaHaembix
B TanHe, 6e3 HapyLleHnsa nx KoHdmnageHUnanbHOro xapakrepa, MoXeT ObiTb He Bcerga
O4EBUOHbLIM.

70. [Mpumep: KoHDMAeHUnanbLHasa nHopmauusi, packpbiTas aHTpornonory, 6uina
onybnukoBaHa nocnegHum (cm. geno Mountford Bbiwe). B HeKoTOpbIX cryvasx Mysew,
apxuBbl U gpyrve nogobHble yupexaeHnst packpbiBanu KOHUAEHUNaNnbHy MHopMaLmo
HEeHaMepEHHO.

HaseaHusi, crioga U cumMeosibl KOPEeHHbIX Hapo0o8 U mpaduyUoHHbIe Ha3eaHUus, crioea u
CUMBO0/1bl

71. YTO KacaeTcs 3alMTHOM OXpaHbl, TO, KaK Y>Ke YNOMUHANOCh BbilE, MEXAYHapoaHOe
3aKOHOAATENbLCTBO O TOBAPHbIX 3HAKaxX NpegycmaTpmBaeT BO3MOXHOCTb OTKasa B
pervcTpaumm Unn aHHyIMpoBaHWS permcTpaLmMm 3HakoB, KOTOpble «NPOTUBOPeYaT Mopanu
nnu nyénmyHoMy nopsaaky u, B 0CO6EHHOCTU, eCNN OHWU MOTYT BBECTU B 3abnyxaeHve
06LLLeCTBEHHOCTbY.

72. XoTA Takas oxpaHa B Lenom npeacTtaBnsieTcs JoCTaTouHoN, «npoben» B AaHHOM
crnyvyae MOXeT ObITb CBSA3aH C TEM, YTO «MPOTUBOPEYME MOpanM» U «NpoTUBOpeYne
nyonn4yHoOMy nopsaky» — 370 obLIne NOHATUS, MPUMEHSIEMbIE B COOTBETCTBUM C
HaLUMOHanbHbIM 3aKOHOAATENLCTBOM, NpaBunamMmm u cyaebHom NpakTUKon, KoTopble
yCTaHaBnMBaloT COOTBETCTBYIOLLME HOPMbI OBLLECTBEHHOW MOpanu Unmn Toro, YTo
npu3HaeTcs BBeAEHNEM 00LLEeCTBEHHOCTU B 3abny>KaeHNe B KOHKPETHOW CTpaHe. OTu
HOPMblI, KaK 1 CaMO MOHATME «OBLLECTBEHHOCTU», BBEAEHNE KOTOPOW B 3abnyxaeHne unm
ockopbneHne BKyca KOTOPOWN OLEHNBAIOTCSA NPU PACCMOTPEHMMN 3aSBOK Ha perncTpaumio
TOBaApPHbIX 3HAKOB, MOTYT CUJTbHO Pa3nun4aTbCs B 3aKOHOAATENbCTBE Pa3HbIX CTPaH.
NHTepnpeTaumnsa aTux NoHATUN TpebyeT COBCTBEHHbIX LEHHOCTHbIX CYXXOEeHWUA OT
COTPYAHMKOB BEAOMCTB perncrpanmm ToBapHbIX 3HaKoB 1 paboOTHUKOB Cy4ebHON CUCTEMBI,
MHOTMMe 13 KOTOPbIX MOryT BbITb cnabo 3HakoMbl ¢ Npobrnemamm KopeHHbIX o6LnH 1 TBK.
Kpome Toro, sakoHogaTenbCTBO O TOBapHbIX 3HaKax He 3anpeLuaeT Takoro UCnosib3oBaHNs
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MECTHbIX U TPAAULMOHHbBIX HA3BaHWIA, CIIOB U CUMBOJSIOB, KOTOPOE «MPOTUBOPEYUT MOpPanm»,
«NPOTUBOPEUUT NyBANYHOMY MOPSAKY» UNKN «CNOCOOHO BBECTU B 3abnyxaeHne
06LLEeCTBEHHOCTb», €CMN NOMb30BaTeNlb HE HAMEPEH PErMCTPUPOBATb TOBAPHbLIN 3HAK; OHO
Takke He 3anpeLaeT UCMofb30BaHMSA UNN PErUCTPALIMN MECTHBIX U TPAAULMOHHbBIX
Ha3BaHWN, CMIOB U CUMBOJIOB, KOTOPbIE HE CYMTAOTCHA «NPOTMBOPEYALLMMY MOpanm»,
«MNpoTUBOpPEYaLLMMM NYONMYHOMY MOPSAKY» UMK «CNOCOBHLIMU BBECTM 0OLLLECTBEHHOCTL B
3abnyxgeHne» (XoTa B UX pernctpaumm MoxeT ObiTb OTKa3aHo Mo ApYrMM OCHOBaHUAM).

73. Y70 KacaeTcsi NO3UTUBHOM OXPaHbl, TO, XOTS OBLUUHBI, XenatLwme 3aperMcTpmpoBaTb
OTNMYUTESNbHbIE TOBApPHbIE 3HAKWM, MOTYT BOCMOMb30BaTbCA COOTBETCTBYHOLLMMN
MeXOyHapoAaHbIMW NMPpUHLMNAMK U Npouenypamu, CUcTeMa OXpaHbl TOBAPHbIX 3HAKOB HE
obecneymBaeT UX MOHOM OXpPaHbl, MOCKONbKY PErMcTpauus BCeEX MECTHbIX U TPaANLMOHHBIX
Ha3BaHW, CNOB Y CUMBOJIOB, aCCOLMUPYHOLLIMXCSA C KOHKPETHOM 0OLWMHON, Obina Gbl
HenomepHo agoporum aenom. Kpome Toro, 3akoHOO4aTENbCTBO O TOBAPHbLIX 3HAKaxX MOXeT
TpeboBaTb, YTOObLI 3HaKKN, YTOObI OHM CYMTANNCh AENCTBUTENbHBIMU, UCMOMBb30BaNCh B
KOMMEpPYECKOM AeATENbHOCTU, a 3TO MOXKET ObITb NPobneMaTUYHbIM MPUMEHUTENBHO

K cakpanbHbiM TBK n TBK, coxpaHaembiM B TalHe.

74. B cuny aTOro HEKOTOPbIE CTPaHbl U PeroHarbHble OpraHM3aLmMmn NPUHANN
cneumarnbHble Mepbl Anst oxpaHbl TBK oT ncnonb3oBaHusi B ka4ecTBe TOBApHbIX 3HAKOB.
CM. NyHKT «BapunaHTbl 4EACTBUIN, KOTOPbIE CYLLECTBYIOT UM MOTYT ObITb pasdpaboTaHbl Ans
yCcTpaHeHus1 NobblX BbISBNIEHHLIX NPO6enoB, BKIOYas NpaBoBble Y MHbIE Mepbl,
NPUMEHSIEMbIE Ha MeXOyHapOAHOM, PErMOHAaNbHOM UM HALMOHANbHOM YPOBHE» HUXE.

75. Tpumep: KOMMEPYECKOE UCMONb30BaHNE MECTHbIX U TPaAULMOHHbIX HA3BaHWUIA, CIOB U
CMMBOJIOB HOPUANYECKUMU NULIAMM, HE OTHOCSLLIMMUCS K KOPEHHOW HAapOAHOCTH, B
KOPMOpPaTUBHBIX NOroTMNax u n3obpakeHusix, UICNonb3yemMbiX Ha CMIOPTUBHOM MHBEHTAapE,

B MUpPE MoZbl, B CMOPTE, B Urpax W UrpyLIKax, Ha aBTOMOBUISX, OPYXXMUK U arKorosibHOM

NPOAYKLMN.

C. CoobpaxkeHusi, cyuecmeeHHbIe Osis1 onpeodesieHusi Heob6xoo0umMocmu ycmpaHeHuUs
npobenos

76. [puHATME peLleHun o LenecoobpasHoCTM YyCTpaHeHUA N0ObIX N3 BbISIBNEHHbIX BbILLE
npo6erioB SABNSAETCA NpeporaTtnBon y4acTHUKoB Komuteta. B aTom pasgene nanaratrcs
HEKOTOpble COODpaxKeHUs 1 PaKTOpPbl, KOTOPbIE MOrMK Obl YYNTLIBATLCA UMW NPU MPUHATAN
TakuX peLleHunn.

Ha kakom yposHe criedyem ycmpaHsimb npobesibl: Ha Mex0yHapOOHOM, pe2UOHaIbHOM,
HayuoHaIbHOM U/unu MecmHom?

77. OpAHO 13 coobpaeHU MOXET KacaTbCsl YPOBHSA, HA KOTOPOM BO3MOXHO U
HeobXxoAnMO yCTpaHUTb Npoben. YcTpaHeHue HeKOTOpbIX NpobenioB MOXeT TpeboBaTb
NPUHATUSA MEP Ha MEXAYHAPOAHOM YPOBHE — Hanpumep, NyTem 3akoyYeHns Kakoro-To
mexayHapogHoro gorosopa“®, gpyrue npobenbl MOryT GbiTb YCTPAHEHbI HA PervoHarnbLHOM,
HaLUMOHaNbHOM U/MNN MECTHOM YPOBHSAX. Becb CneKkTp BO3MOXHOCTEN C TOYKM 3pEeHNS
BMAOB MEXAYHAPOAHbIX aKTOB, KOTOPblE MOrnu Obl NPUHATL rocyaapcTBa, He
paccMaTpuBaeTCs B HACTOSILLEM LOKYMEHTE; OH paCCMOTPEH B NOMHOM obbeme B
nokymeHte WIPO/GRTKF/IC/12/6.

43 CnekTp Mep, KoTopble MO Gbl GbITh MPEAYCMOTPEHBI MEXAYHAPOAHLIM [JOTOBOPOM, paccMaTpuBaeTcs
B AokymeHTe WIPO/GRTKF/IC/12/6.
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HopmamueHbie mepbl, npakmuyeckue Mepbl, 0byyeHue

78. Tpobenbl MOryT yCTPaHATLCS NyTeM NPUHATUS MeP HOPMOTBOPYECKOrO XapakTepa
(Hanpumep, YTBEPXKOEHUSI HOBbLIX UMM COBEPLUEHCTBOBAHUS CYLLECTBYHOLLMX NPaBOBbIX
CTaHO4APTOB Ha MeXAYyHapOA4HOM, PErMOHANbHOM UMM HALMOHAaNbHOM YPOBHE), pa3paboTku
NPaKTUYECKUX UHCTPYMEHTOB (Hanpumep, pacnpocTpaHeHUs! TUMOBbIX OrOBOPOB O
KOMreHcauMn/COBMECTHOM NOSb30BaHUM BbIrO4aMu, NPOTOKONOB NPOBEAEHMS Hay4YHbIX
nccnegoBaHuiA Uy opraHM3aLmMm NporpaMM NMLEH3MPOBaHMUS) U/unu peanusauum mep B
obnactu HapalLMBaHUsi NoTeHumMana (HanpyuMep, NPM3BaHHbIX NOBLICUTL YMEHUE OOLLMHbI
BECTW NepPeroBopbl ¢ TPeTbUMK CTOPOHaMM Ha Goree paBHbIX OCHOBaHUSAX).

Bbasa HopMamueHO-Mpasoso20 U adMUHUCMPamuUeHo20 peayruposaHusl

79. OpaHMM 13 coobpakeHUn MoXeT BblTb akTUBHOCTb 0BCYXAEeHMA BONPOCOB OXpaHbl TBK
B ApYyrux popymax unm creneHb, B KoTopon TBK yxe oxpaHaTca npaBoBbIMU
WHCTPyMEHTaMK, Co3aaHHbIMM B APYrMx obnactax perynupoBaHusa. Tak, Hanpumep,
npobnembl oxpaHbl TBK aBnsatwoTca Temon aByx koHBeHumn KOHECKO: KoHBeHumn 06 oxpaHe
HemMaTtepuarnbHOro KynbTypHoro Hacnegmsi 2003 r. n KoHBeHLmMM 06 oxpaHe 1 NooLLpeHnn
pa3Hoobpa3us hopM KynbTypHOro camoBblipaxeHusa 2005 r., KOTopble paccMaTpuBanmch B
Gonee paHHMX AoKyMeHTax. Bonpocbl oxpaHbl TBK Takke paccmaTpuBaloTcsi B pamKax
HEKOTOPbIX (POPYMOB, B KOTOPbIX OBCY>KAal0TCA BOMPOCHI NpaB YernoBeka U KOPEHHbIX
HapopoB, a B [leknapauum OOH o npaBax KOpeHHbIX HapoaoB** COaepPXKUTCH TEKCT,
kacatowwmmcsa oxpaHbl TBK. MoxeT 6bITb Takke ynomsHyTa KoHBeHumsa Ne 169
MexayHapoaHown opraHnsaumm Tpyaa «O KOpeHHbIX Hapodax U Hapodax, BegyLmx
nreMeHHon obpas Xn3Hn B He3aBUCUMBbIX CTpaHax». OgHuM n3 paktopoB Morno 6bl 6bITb
onpegeneHne onTuMmarsbHbIX CNoco60B MPUMEHEHNS 3TUX Pa3fNYHbIX NPOLECCOB
perynupoBaHus Takum obpasom, 4Tobbl OHM NogAepXXUBanNu U SONONHANK Apyr gpyra.

80. Camyio HenocpeaCTBEHHYIO POSib B 3TOW CBA3W UrpaeT n BCS cuctema mep
perynnpoBaHus, paspabotaHHas BOVC. Tak, oanH ns anemenToB NoBecTtkn gHa BONC B
obnactu passutna bopmynumpyeTtcs crnegyowmm obpasom: «Pekomengosate MKITP
YCKOPUTb MPOLECC OXpaHbl FTEHETUYECKMX PECYPCOB, TPAONLMOHHBIX 3HAHUA 1 PONbKIoPA,
6e3 npeaBocxuULLEHNA NIOBOro OKOHYATENBHOrO pesyrnbTaTta, BKIIYas BO3MOXHYHO
pa3paboTky MexayHapOoAHOro AoroBopa Unu OroBopoB».

Bonpocsi peaynuposaHusi

81. YvacTHuku KomuteTta mornu Gbl TaKke paccMOTPETb BONPOC 06 MCXOAHbLIX MPUYMHAX
BO3HMKHOBEHMS BbISIBIIEHHbIX NPOGENOB, a Takke O TOM, Kak HE0OOXOAMMOCTb UX YCTPaHEHUS
[0IMKHa BNUATb HA BCIO CUCTEMY MepP aIMUHUCTPATUBHOIO perynnpoBaHus.

82. BoamoxHoe npuHaTre Mmep rno oxpaHe TBK cBA3aHo ¢ uenbiM psaoM CNOXKHbIX
KyNbTYPHbIX, 3KOHOMUYECKMX U CoLManbHbIX BONPOCOB, a Takke C BONpocamu
perynupoBaHus Toproenu. [1o HEKOTOPOM CTENeHW BONPOCHI PerynMpoBaHns pacCMOTPEHbI
B 6onee paHHUX JOKyMeHTax*.

83. C Toukm 3peHusa nonutukm B obnactn IC oxpaHa unu otcytctemne oxpaHbl TBK moxeT
OLEHMBATLCHA C TOYKN 3pEHUS NOCNEACTBUA TaKOW OXpaHbl B NaHe CTUMYNMPOBaHUSA U
OXpaHbl TBOPYECTBA N MHHOBALMIA KaK OBUXYLLUX CUN YCTONYMBOIO 3KOHOMUYECKOIO
pa3BUTUSA, BKINOYAsi pa3BUTME MECTHBIX N CENbCKNX 0BLWKH. [Mpur3biBbl K 6eccpoyHon oxpaHe
TBK nnu K oxpaHe «cTunsi» LenecoobpasHo, HanpuMmep, oueHnBaTh C y4eToOM 6a30BbIX

44 MNpepcTaBneHa Ha paccMmoTpeHne KomuTeTa B popme aokymeHta WIPO/GRTKF/IC/12/INF/6.
45 Cm. pokymeHTbl WIPO/GRTKF/IC/5/3, WIPO/GRTKF/IC/6/3 n WIPO/GRTKF/IC/7/3.
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NPVHLMNOB MONMTUKMK, Nexalux B OCHoBe cooTBeTcTByoLWMX cuctem NC. Kpome Toro,
o6sa3aTenbHbIM YCrIoBUEM (POPMUPOBAHUS Hagexalumx NPUHLMNOB perynmpoBaHus,

B pamMKax KOTopbIX crefyeT paccMmatpmBaTth Bonpockl oxpaHbl npas NC n TBK, asndaeTtca
BGonee AACHOE MOHMMAaHWE POnK, KOHTYPOB U rPaHuUL, Tak Ha3bIBaeMOro «obLLEeCTBEHHOIrO
[AOCTOSIHUAY» U BNUsAHUSA oxpaHbl TBK Ha aTy cdpepy?®. Kntouesoi npoGrnemor
perynupoBaHus siBnsieTca koopanHaums nobbix HOBbIX BUOOB oxpaHbl TBK ¢
CYLLIeCTBYIOLLEN CUCTEMOI OXPaHbl MHTENNEKTyalbHbIX NPas 1 APYrMMn CUCTEMaMM.

84. OpHako oxpaHa TBK 3atparvBaet v gpyrne BaxHble 061actu nonmMTukn. Tak,
yyacTHukM KomuteTta mornum 661 paccMoTpeTb oxpaHy TBK B creaytowmx KOHTEKCTax:
cbepexeHune n coxpaHeHne KynbTypHOro Hacrneaus; csobofa BbipaXeHusi; yBaXkeHue npas,
WMHTEPECOB U NPUTA3aHWIA KOPEHHBIX U APYrMX TPaAULMNOHHBIX OOLUUH; MNpu3HaHue
TpPagMLMOHHOrO Npasa, NPOTOKOMOB M NPaKTMKN; AO0CTYN K 3HAHUSIM 1 06beM
«06LLECTBEHHOrO AOCTOAHNS», pelleHme Npobrem, BO3HUKAOLWMNX B YCIOBUAX KYNbTYPHOMO
pa3Hoobpa3ns; cCoaencTBme KynbTypHOMY pasHoobpasuio, BKoYas JIMHIBUCTUYECKOE
pa3Hoobpasne, a Takke paclumpeHne 4oCTyna K pa3HOOOpasHbIM BblpaXXeHUAM KyrnbTypbl.

OKoHoMuUYeCKue, KynbmypHbIle U coyuarsibHble uesu

85. BblpaboTka OTBETOB Ha 3TM BOMPOCHI B KOHTEKCTE NOSIMTUKM BbI3blBAET
Heo6X04UMOCTb SICHOrO NOHMMAHWS PACCMOTPEHHbIX Bbile 0BLUX 9KOHOMUYECKMX,
KyNbTYPHbIX M couMarnbHbIX LEenen, KOTOpbIM NMpM3BaHa crnyxuTb oxpaHa TBK. B 6onee
paHHMX OOKYMEHTax onpeaernieH psa 3agad, KoTopble npegnonaraeTcs pewmnTtb 6narogaps
oxpaHe TBK, Bkntovas:

(&) npwusHaHue ueHHocTn TBK;

(b) copenctBme yBaxeHuo TBK;

(c) ymoBneTBOpeHWE HaCyLLUHbIX NOTPeBHOCTEN OOLWNH;

(d) npepoTBpalleHMe HenpaBomMepHoro npuceoenus TBK, a Takke ockopOUTENbHBIX,
YHU3UTENbHbLIX M HECaHKLMOHMPOBAHHbIX hOpM ncnons3oBaHmsa TBK;

(e) pacwmpeHne npaB 1 BO3MOXHOCTEN OBLLMH;

() noppepxka TpPagUUMOHHBLIX NOAXOAOB U COTPYyAHUYECTBA Mexay obLunHamu;

(g) copencTBMe COXPaHEHMUIO TPAAULMOHHBIX KyNbTyp;

(h) noowpeHne MHHOBALMOHHOW 1 TBOPYECKOWN AeATENBbHOCTU OOLLWH;

(i) copencTBUE MHTENNEKTyanbHOM U TBOpYECKOW cBODOAE M pa3BUTUIO
nccneaoBaHUn N KynbTypHOro o6MeHa Ha crnpaBeanmBbIX YCIOBUSX;

() copencTBMe KyNbTYpHOMY pasHoObpasuio;

(k) copemncTBME pPas3BUTUIO OOLLMH M NPaBOMEPHOM KOMMEPYECKOM AeATENbHOCTH;

()  npepoTtepalleHne nosereHna npas NC, He MMeroLWmnX 3aKOHHbIX OCHOBaHUN;

(m) noBbllWEeHNe onpeaeneHHOCTN, MPO3PaYHOCTM U B3aMMHOIO JOBEPUS;

(n) koHTponb 3a cnocobamu ncnonb3oBaHusa TBK 3a npegenammn TpagmumMOHHOIO 1
NPVBbIYHOTO KOHTEKCTA MX CyLLIECTBOBAHWS;

(0) copencTBMe cnpaBeanMBOMY pacrnpeneneHunto Bbirog oT ucnonbs3osanusa TBK npu
cBOOOQHOM BONEN3BABNEHUN U OCO3HAHHOM COrfacum CTOPOH;

(p) npusHaHue npas, y>ke NPUOBpPETEHHbIX TPETbMMU CTOPOHAMK, COLENCTBUE
NpaBoBOWV ONpeaeneHHOCT U (POPMUPOBAHUIO Pa3HOOBPA3HOro 1 AOCTYMHOMO
o6LLecTBEHHOro AOCTOAHUS;

(qQ) npuHATWE Mep NO NPeaoTBPALLEHMIO OLUIMBOYHOrO NpegoCTaBNeHNs NpaB
NHTennekTyansHon cobcTBeHHOCTU Ha TBK.

KoHKpemHble mexHuYeckue u rnpasoebie 80rpochl

46 Cm. gokymeHT BONC WIPO/GRTKF/IC/5/3, nn. 22 — 33, 1 nocneaytoLine AOKYMEHTbI.
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86. YuacTHukn KomuteTta mornm 6bl Takke OUeHUTb paboTy Mo yCTpaHeHUo Npo6ernos B
KOHTEKCTE C TOYKWN 3PEHUSA KOHKPETHbIX TEXHUYECKUX U NPaBOBbIX BONPOCOB, KOTOpble 6binu
BbISIBMIEHbI paHee Kak TpebyoLmne pacCMOTpeHUst B CBSI3M ¢ npobnemon cooTHoweHns NC n
TBK. K Taknum Bornpocam OTHOCATCA crieayioLue:

(a) KakoBbl xxenaemsble uenu oxpaHbl npas VIC npumeHntensHo k TBK?

(b) Kakvne nmeHHo TBK cnegyet oxpaHaTb?

(¢) K10 pomxeH 6bITb GeHedmLmMapom Nobor Takon oxpaHbl M obnagaTtb NpaBamm
Ha oxpaHocnocobHble TBK?

(d) Kakve Bugpl oencTBmi B OTHOLLEHMM oXpaHocnocobHbix TBK cneayet cuntaTh
HenpveMnemMbiMn UM He3aKOHHbIMU?

(e) CnepyeT nn npegycmaTpuBaTth Kakne-nnbo UCKITHOHYEHNS NN OrPaHNYEHNs U3
pexumMma oxpaHbl 0XpaHocnocobHbIx TBK?

()  Kakum pomxeH 6bITb CPOK OXpaHbl?

(9) CnepyeT nun npegycmaTpuBaTth Kakne-to doopMaribHble TpeboBaHNSA (Takue Kak
nposefeHne aKCnepTu3bl U pernctpauuns)?

(h) Kak gomkHO ocyLecTBNATLCA ynpasrieHne npasammn?

() Kakve caHkuumn unu wTpadHble Mepbl crieayeT NPUMEHATbL 3a AENCTBUS,
cuynTarowmecs HenpmemMnembiMn NN He3aKOHHbIMU?

() [JomxHbl N1 BHOBb NpU3HaHHble NpaBa Ha TBK umetb obpaTHyto cuny?

(k) Kak gomkHbl pelaTbCa BONPOChI OTHOLUEHUIN C MHOCTPAHHbBIMIN
npaBoobnagarenamu/6eHeduumapammn?

Tekywue sornpocekl: ynpasneHue npasamu u cobsirodeHue mpebosaHul

87. OxpaHa gomkHa OblTb NPaKTUYECKN OCYLLLECTBUMON U oBecneymBaTbCa NPaBOBbIMU
CaHKUMSIMW, 0COBEHHO C TOYKN 3peHUst TPaaULMOHHBIX OBOLLINMH, HE co3aaBas Ype3mMepHOm
aAMWUHUCTPATMBHOWN Harpy3ku HU Ans npaBoobnagarenen, HU ANs Ny, u opraHn3auun,
OCYLLEeCTBAOLWMX ynpasneHne npasamu. MHOrme KOMMEHTaTopbl MPU3HAIOT, YTO OXpaHa
TBK gomkHa obecneumBaTbCs okasaHMEM Hagnexallen TEXHUYECKON NOMOLLN, 0ByYeHnemM
N nogaepXkon B gokymeHTuposaHum TBK, ecnv oHa Heobxoguma obLumHam.

D. BapuaHmsl! deticmsul, Komophkle cyuecmesyrom unu mo2ym bbimb paspabomaHs! 0ns
ycmpaHeHUs 11tobbix 8biSI8NIeHHbIX Mpobesios, 8KIoYas Npasoeble U UHbIe Mephbl,
rpuMeHsaeMble Ha MexX0yHapoOHOM, peauoHaibHOM Uu HauUoHalbHOM YPO8HE

88. OpgHou 13 Takmx mep Morno 6bl ObITb NPUHATUE OTAENBHOMO CneunanbHOro 3akoHa,
obecneumBatoLLero oxpaHy TBK 1 nossonstowero yctpaHntb Npobenbl B CIOXMBLUEMCS
3akoHogatenbcTBe no Bonpocam NC. Psg cTpaH u pernoHasnbHbIX OpraHn3aumimi NpUHSanm
Takune 3akoHbl. OAHM CTpaHbl NpegycmaTpmBaloT 0cobblvi pexxuM oxpaHbl TBK B pamkax
CBOEro 3akoHogartenbcTBa 06 aBTOPCKOM npase, Apyrue npegycmaTpysaloT OXpaHy
o6bekToB TBK, cxoaHyto ¢ oxpaHown npas C, npm nomoLwm Apyrnx HOpM 3akoHoAaTenbCcTBa,
Hanpumep, 3aKOHOB O COXPaHEHMM KyNbTYPHOro Hacrneansa n HOpM, perynmpyroLmnx
KOMMepYeCKyto NpakTuky. C TeKCcTaMm TakMx 3aKOHOB MOXHO O3HaKOMUTLCS Ha Bebcante
BOWC*, n MHOrMe 13 HUX aHanNM3NpPOBarnuch 1 COMOCTaBNANUCh B 6onee paHHUX
AokymeHTax KomuteTa*®. Takue 3akoHbl M Mepbl MO3BONSAOT YCTPaHATL BbiBIEHHbIE
npobernkl 6ornee KOMMNEKCHbIM 06pa3oM 1 co3faTth LENOCTHBIA MEXaHM3M OXPaHbl,
OPUEHTMPOBAHHLIN MMeHHO Ha TBK. OHu moryT, Hanpumep, cogepXaTb NOMOXEHUSI O
npaeax o6LLUH, OXpaHa KoTopbix obecnevmBaeTcsa 6eccpoyHo. Bonpoc 0 NpuHATMKM Takoro
3aKoHa ABNAeTCS ANs KOHKPETHbIX roCy4apCTB-4YIeHOB NONIMTUYECKUM BOMPOCOM U

47 https://www.wipo.int/tk/en/databases/tklaws.
48 CMm. gokymeHTbl WIPO/GRTKF/IC5/INF 3 1 WIPO/GRTKF/IC/5/3, a Takke BONC, «CBoaHbIN aHanua...».
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BOMPOCOM MOSIUTUKK, KOTOPbIA peLlaeTcs ¢ y4eTOM COOBpaXKeHU NOMUTUKA U PasnNYHbIX
NPaKTUYECKUX U TEXHUYECKMX MOMEHTOB, NOAOOHbLIX N3MOXEHHBLIM BbILLE.

89. OcHoBHasi TemMa HacTosILLero pasfena — KOHKpeTHble JopaboTKM 1M yCOBEpPLLUEHCTBOBA-
HWS COOTBETCTBYIOLLMX AEUCTBYIOLWMNX 3aKOHOB No Bonpocam VC, a Takke mepbl No
YCTPaHEHUIO KOHKPETHBIX BbISIBNIEHHbIX NPO6ENoB, He MMELOLLME NPaBOBOro Xxapakrepa.
Takvne fopaboTKM M yCOBEPLLUEHCTBOBaHMSA nmenu 6bl agpecHbIn xapaktep (Sui generis), To
€CTb Y4MTbiBanu G6bl KOHKPETHbIE 3anpockl HocuTenen TBK 1 koHKpeTHble 0COGEHHOCTH
camux TBK. PasnuyHbie BO3MOXHbIE Mepbl HE 00s13aTeNbHO ABNSAIOTCS
B3aMMOUCKOHAOLLMMN.

JlumepamypHsbie u xyQoxecmeeHHbIe Mpou3eedeHust

[pusHaHue npag u uHmepecos 06uWUH

90. Cyabl NPOAEMOHCTPMPOBANN rOTOBHOCTb YYNTbIBATbL B CBOMX PELUEHUAX MHTEPECHI
OGLLMH, CBA3aHHbIE C NPOM3BEOEHUSIMIN, OXPaHSAEMbIMX aBTOPCKUM NpaBoM. PaccmaTpuBas
aeno «Bulun Bulun npotme R & T Textiles (Pty) Ltd» (1998 r., 41 IPR 513)*°, aBcTpanuiickuim
CYA PEeLUus, YTO ECNN XyO0XHMK, MPONCXOASLLNA U3 KOPEHHOWN OOLLMHbLI, MONy4aeT ee
paspeLleHne Ha co3gaHne Xy4oXKeCTBEHHbIX MPON3BEeAEHNIN B COOTBETCTBUM C
TpeboBaHMAMMN TPAOULIMOHHOIO NpaBa M MECTHbIX 0Obl4aeB, OH MOXET MMETb UAYLIMAPHYHO
(ocHoBaHHy0 Ha goBepun) 0b63aHHOCTb AENCTBOBATL TakumM 00pa3om, YToObI
COAENCTBOBATb COXPAHEHMIO LIENOCTHOCTM KyIbTypbl CBOeln obLwmHbl. Takas dunayumapHas
OTBETCTBEHHOCTb MOXET BO3HMKATb HA OCHOBE OTHOLLEHWU XyOOXHUKA U OBLLMHBI, KOTOPbIE
ABNSOTCA OTHOLUEHUSMW B3aMMHOro JoBepUus. TpaguLMOHHOE NPaBo SIBNSETCA YaCTbo
peanbHON «MaTpuLbl», ONpeaensiowwen 3T oTHoweHus. B cuny aTnx dpmayumnapHbix
OTHOLLEHWUI NPU HapYyLLUEHUN XYAOXKHMKOM ero 06s13aTenbCcTB 06LMHA Npexae Bcero nvena
npaBo BO30yAWTb NPOTMB HEro UCK, TPeOYS NPUHYAUTENBHOIO UCMOSNTHEHWS ero
dmayumapHbix 0683aTENLCTB.

HeumywecmeeHHbIe npasa 06uuH

91. HewnmylwlecTBeHHbIE NpaBa (NpaBo Ha ykasaHWe aBTOPCTBA M NpaBO BO3paxaTb NPOTUB
NCKaXXeHns npousseneHnsi) Mornu 6bl pelatb MHOrMe 3agaymn oxpaHsl TBK 1 B npuHumne
aBnATca 6eccpoyHbiMU (CM. Bbiwe). OgHako, Kak 1 MMyLLEeCTBEHHbIE NpaBa,
npeayCcMOTPEHHbIE B CUCTEME aBTOPCKOro rnpasa, OHW NpMBA3aHbl K yCTaHaBMBaeMomy
aBToOpy Unn asTopam. HeumyliecTBeHHble npasa obLwmH Mmornu 6bl cTaTb NPegMeToOM
JanbHenwero aHanusa. B 2003 r. npegsigyLiee aBcTpanuinckoe NpaBUTenbCTBO
pacnpocTpaHuno Ans uenen obcyxaeHnsa npoekT 3akoHa «O HeumyLLeCTBEHHbIX NpaBax
KOpeHHbIX 06wmH» (ICMR), HanpaBnNeHHOro Ha OXpaHy KynbTYPHbIX NHTEPECOB KOPEHHbIX
06wumH>®, ICMR paccmaTpuBancs kak BO3MOXHbIA MHCTPYMEHT, MPY MOMOLLM KOTOPOTO
KOpEeHHble Hapoabl MOrMK Bbl NPENATCTBOBATb UCKAXEHUIO NPON3BEAEHUA, OCHOBaHHbIX Ha
nx Tpagnumsx, obbldasix v noBepbsx. HekoTopble acnekTbl NpeafioKeHHOro 3aKOHOMNPoeKTa
NoABEPrIINCb KPUTUKE CO CTOPOHbI KOPEHHbIX HapoaoB U APYrnX 3auHTepPeCcoBaHHbIX CTOPOH.
B nTore 3aKoHONPOEKT Tak 1 He BbIn NPUHAT.

92. Cnep,yeT HaNMnOMHUTb, 4YTO, COrMacHO MHOrMM HaulMOHarlbHbIM 3aKOHaM, OXpaHa Ha
OCHOBE JIM4YHbIX HEMMYLLIECTBEHHbIX NMpaB MOXET ABNATbCA U 3a4acCTylo ABNAETCA
GGCCpO‘-IHOVI. daKTU4ECKN NNYHbIE HeunmyLleCTBEHHbIEe NnpaBa NnpoaosKarT nencresoBaTb B

49 Cm. nybnukauuto Janke, “Minding Culture: Case Studies on Intellectual Property and Traditional Cultural
Expressions” (AHke, «C MbICNbIO O KynbType: CUTyaUMOHHbIE UCCIEeA0BaHMSA B 0611acTu UHTENNEKTYanbHOM
COBCTBEHHOCTW M TPaAAMULIMOHHbBIX BbIPAXXEHWI KyNbTypbl»), NOArOTOBNEHHYO Nno 3akady BOUC.

50 BeicTynnexue generauum Asctpanum (qokymeHT WIPO/GRTKF/IC/5/15, n. 131).
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OTHOLLUEHUN NPON3BEAEHUIA, YKe nepelenwmnx B obLeCcTBEHHOE JOCTOsIHME, KOTOPbIE MOMMN
Obl BKNtoYaTh 1 TpagmumoHHble TBK.

[losicHeHUe 8 omHoweHUU obbema npumeHeHuss cmambu 15.4 bepHckoU KOH8eHUUU

93. [o cux nop ctatbs 15.4 BepHCKOM KOHBEHL MU MMeNna O4YeHb OrpaHUYeHHoe
npakTnyeckoe nNpMMeHeHue, NoO3TOMY, BO3MOXHO, CTOUT UCCeaoBaTh NPUYMHbLI Takon
cutyauumn. B xoge obeyxaeHnin, NpoxoauBLUMX B pamkax KomuteTta, BbiCKa3biBanoch
MHEHME O TOM, YTO OAHOM N3 BO3MOXHbIX Mep Mor Bbl cTaTb nepecMoTp ctatbun 15.4
BepHcKoi KOHBEHLMMN 1 U3yYEHNE BapUaHTOB €€ YCOBEPLLEHCTBOBAHUS !,

94. OpAHMM 13 Taknx BapuaHTOB MOrIIO Obl BbITb YTOYHEHWE TEKCTa CTaTbM B TOM CMbICIIE,
yTO (i) OXpaHa, NpeayCMOTPEHHas 3TOM CTaTbel, PacnpoCTPaHSAETCA Takke Ha
«onybnukoBaHHbIe» Npon3BeaeHus, (i) CPOK OXpaHbl, MPUMEHSEMbIV K NPOU3BEAEHNSIM B
COOTBETCTBUM CO cTaTben 15.4, aBnsieTca MMHMMarbHbIM, U rocydapcTBa BpaBe NPUMEHATb
Gonee ANWUTENbHbIA CPOK, NPY YCNOBUW, YTO OH ByaeT orpaHnyeHHbIM, 1 (iii) ynoMrHaembiM B
HEM «KOMNETEHTHbIM OpraHoM» Mor Obl 6bITb OpraH, co3gaBaembli HA OCHOBaHMM
HaLMOHarnbHOro 3akoHoAaTenbCTBa OBLNHON, UK KaKOW-TO MHOWM OpraH, B KOTOPOM OBLUMHbI
UMEIT 3HaUYUTENbHbIE MO3ULNN.

95. HeotbemnembiM ariemeHToM obLero 6anaHca, obecneynsaemMoro CUCTEMOWN
aBTOPCKOro npaea, 0Obl4HO CYMTAETCHA TO, YTO OXpaHa He sBnsieTca 6eccpoYHON U NO3TOMY
NPOn3BeAeHNs B KOHEYHOM cYeTe NepexoasT B obLecTBeHHoe agoctosHne. OaHako u3
3TOro npaBuna CyLeCTBYIOT onpeaeneHHble UCKMoYeHUs. JIMYHbIe HENMMYLLLECTBEHHbIE
npaea NpM3HaKTCA 3aKkoHOA4ATENbCTBOM MHOMMX cTpaH 6eccpoyHbiMy. CornacHo 3akoHam
CoeanHeHHoro KoponesctBa 06 aBTOpPCKOM NpaBe npaBa Ha NoslydeHne aBToOPCKOro
BO3HarpaxaeHus 3a Ucnornb3oBaHne 3HameHuTon kHurn «Mutep MNaH» aBnstoTcs
6GeccpoYHbIMK, 1 3T CPEACTBA HanNpaBnaTCA Ha bnaroTBopuTenbHble Lenu. HekoTopble
rocygapcTtBa-uneHbl EBponerickoro Coto3a yctaHoBunmn 6onee AnntenbHbIe CPOKM OXPaHbl,
Nnpu3BaHHbIE Y4ECTb NOCNEeACTBUSA ABYX MUPOBbLIX BONH C TOYKN 3PEHUS BO3MOXXHOCTM
aBTOPOB NMOSy4aTb OTYUCIIEHNS OT UCNONb30BaHNA CBOUX NPOU3BEAEHUN, a Takke ocobble
HOPMbI, NpeaycMaTpuBaloLLMe oxpaHy paHee HeonybnMKoBaHHbIX NPOu3BeaeHNin®?.

96. He ycTaHOBNEHO HUKAKNUX CPOKOB B TUMOBLIX MOMOXEHUAX 3akoHa MaHambl 1
TuxookeaHCKOWM perMoHanbHOW CTPYKTypbl. BHOcMnMch npeanoxeHnsa o6 ycTtaHOBNEeHUN
«OTKPbITOrO» CpoKa oxpaHbl N 06 yCTaHOBMNEHMM CpoKa OxpaHbl TBK npogomkMTenbHOCTbIO,
Hanpumep, 150 neT®3. Takke BbiCkasblBanocb npeasnioxkeHne ob yBa3biBaHUM
MaKCUMarbHOro Cpoka Mx OXpaHbl CO CPOKOM >XM3HW OBLLMHbI. ITO 03Havano 6bl cMeLLeHne
aKkueHTa B CTOPOHY TeKyLlero ucrnosb3oBaHus TBK, kak 3To uMeeT MecTo B cnyyae
TOBapHbIX 3HAKOB, N B 3TOM cny4dae oxpaHa TBK npekpaluanack 66l nocne Toro, kak
obwwmHa, ¢ koTopor accoummpytotca TBK, nepectaeT ncnonb3oBaTb UX Unu nepecraet
CyLLLeCTBOBATb Kak onpeneneHHas o6LHOCTb.

Pexxum domaine public payant (nramHoe obwecmeeHHoe d0cmosiHUE)

97. Pap cTpaH BBen cuctemy, npu KOTOPOKM 3a UCMNONb30BaHUE NPOU3BESEHUN,
HaxoasLLmMXcs B 06LLECTBEHHOM OCTOSAHWUN, yNnadnBaeTCcsd BO3HarpaxaeHne, cymma
KOTOPOro 4YacTo NepeYncrniaeTcs B HaunoHanbHbI KynbTypHbIA OOHA Unun nHoe nogobHoe
yupexaeHue. ITOT NoAxoa npegycmaTpuBaeT nnaty 3a ucnonb3oBaHue TBK (B Ton mepe, B

51 BeicTynnenus generauuii tanum n Bpasunum Ha 12-ii ceccun MKIP.

52 Inpektusa EC 93/98/EEC, nyHKT npeambynbl 6 1 cTaTbs 4.

53 Cm. pokymeHT WIPO/GRTKF/IC/5/15, n. 37.

54 Scafidi, S., ‘Intellectual Property and Cultural Products,” 81 B.U.L. Rev. 793.
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KaKOM OHW CYUTAOTCH 3M1IEMEHTOM «OOLLLECTBEHHOIO AOCTOSAHNSA» ), HO HE NPENATCTBYET
ncnonb3oBanuto TBK nuuamm, He oTHocAWmMMMUCS K 0OwmHe. Takum obpas3om, B OCHOBE
OAHHON CXEeMBbI NEXMUT MPUHLMM, KOTOPbIN MOXHO onNpeaennTb Tak: «Nonb3yncs cenyac,
nnaTtu nosgHee». HekoTopble aBTOPbI KPUTUKYIOT TAKOM MNOAX0 KaK yCTaHOBEHWe
©eccpoYHOro aBTOPCKOro npaea, KoTopoe byaeT n3biMaTb NPOU3BELEHUS U3 TBOPYECKOTO
obopoTa. [pyrasi cuctema, B LeNOM CXoXasi C ONUCaHHOW, Takke nosfy4mna Ha3BaHue
«pexunmMa KomneHcaTopHOM OTBETCTBEHHOCTM.

[NpoussedeHusi, agmop KOMopbIX HEU38eCMeH

98. [lponsBeaeHusi, aBTOp KOTOPbIX HEN3BECTEH («MPOMN3BEOEHMNA-CUPOTLI») — 3TO OOBEKTI
aBTOPCKOro npaea, aBToOp KOTOPbIX HEM3BECTEH UITM HE MOXET ObITb yCcTaHoBNeH. TBK B
LenoM cYMTalTCa NPOU3BEAEHUAMM, HUKOTAa HE UMEBLUMMM aBTopa B TOM CMbICIE, B KAKOM
3TOT TEPMUH ynoTpebnsieTcs B cucTeMe aBTOPCKOro npaea, M NO3TOMY Kak TakoBble He
MOTYT CYMTaTbCS «cupoTamm». Kpome Toro, KopeHHble OBLMHBI MOrfin Bbl HeraTUBHO
OTHECTUCb K YTBEPXKAEHMAM O TOM, 4YTO X TBK aBnstoTca «cmpotamm» TONbLKO NOTOMY, YTO
OHW BbINM co3aaHbl COBMECTHO M MMEIOT KOSNEKTUBHbIA XapakTep. TeM He MeHee,
npumMmeHuTenbHo K TBK, koTopble YacTo He cogepXaT HU OOHOro KOHKPETHOro
3ahNKCUPOBAHHOIO BblpaXXeHUS, NpUHaanexallero KOHKpeTHOMY onpeaenMmomy aBTopy,
MOXHO yTBepXaaTb, 4To Takne TBK HanomuHaloT nponsseneHus, aBTop KOTOPbIX
HEN3BEeCTEH, 1 YTO NO3TOMY 3aKOHbI UMW CYLLECTBYIOLLME NPEOSIOXKEHNS, KacatoLmecs
npov3BeaeHN HeyCTaHOBNEHHOIo aBTOPCTBA, MOryT NOACKa3aTb MAEN UMW BapuaHTbl
nencTeun, noaxoasiune ans oxpaxsl TBK.

99. HekoTopble CTpaHbl yXXe paccMaTpmBaroT BapuaHTbl COOTBETCTBYHOLLMX 3aKOHOB UM
yXKe NPUHANKN Takne 3akoHbl. Tak, B KaHage NpuHAT 3aKoH, NpegycMaTpuBatoLLnin CucTemy
NPUHYAUTENbHBIX NINLUEH3NA, B paMKaxX KOTOPOW JONYyCKaeTCa UCNoSb3oBaHMe
ony6rMKOBaHHbIX NMPOM3BEAEHWI, BbIMYCKAaEMbIX HALNMOHANbHbIM areHTCTBOM MO aBTOPCKOMY
npaBy, OT MMeHW obnaaaTeneii npae, KOTOPbIX HE yAanock ycTaHoBUTL>®. B 2012 .
Esponelickuii Coto3 NpuHsan OUpekTusy o Npov3BedeHUsiX, aBTop KOTOPbIX HEU3BECTEH®,
NO3BONAOLLYIO YCTaHOBUTL Ang yneHoB EC obwme npasuna oumdpoBbIBaHUS U
OHJTAaNHOBOW Ny6rMKauMyM NPon3BeAeHNN HeyCTaHOBEHHOro aBTopcTBa. B CoeanHeHHbIX
LWTaTtax Amepukn BegomcTteo aBTopckoro npasa CLUA npoaHannanpoBano BOnpoc o
Npoun3BeaeHnsAx, aBTop KOTOPbLIX HEU3BECTEH, 1 onybnmkoBano pesynbTaTbl 3TOr0 aHanusa B
nioHe 2015 r. ¢ pekomeHaaumen NpUMEHeHNs MOAENN «OrpaHNYeHHON OTBETCTBEHHOCTU» .

55 CtaTbs 77 3akoHa 06 aBTopckom npase KaHagbl, (http://laws-lois.justice.gc.ca/eng/acts/c-42/page-32.html#h-
88)

56 IpeKTMBa 0 HEKOTOPbIX AOMYCTUMbIX (hopMaXx NCMoNb30BaHUS! NPOU3BEeAEHNI, aBTOP KOTOPLIX HEU3BECTEH,
2012 r. (http://ec.europa.eul/internal_market/copyright/orphan_works/index_en.htm#maincontentSecl).

57 https://www.copyright.gov/orphan/
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[paso Ha Oosito om nepenpodaxu

100. lpaBo Ha gonto oT nepenpogaxu (le droit de suite) npegycmaTpusaeTcs bepHckon
KOHBeHUMen (cTaTbs 14ter) B KayecTBe OAHOrO U3 ANCKPELMNOHHbIX NpaB U NpU3HaeTcs B
HEKOTOpbIX (HO HE BO BCEX) HPUCANKUMNAX. DTO HEOTUYYKOAEMOE MpaBo No3BonseT
XYOOXHUKY (MM ero HacnegHukam) nonyvatb 400 NPOAAXKHOM LieHbl NPon3BeaeHus
NCKyCCTBa MNpu ero nepenpogaxe npogeccnoHanbHbiMM Y4aCTHUKaMM Xy40XKECTBEHHOMO
pblHKa (aYKLMOHHBIMW KOMNAHUSIMUY, ranepesamn unmn apyrumm areHtaMum no npoaaxe
npoussegeHun nckycctea). CMbICn 3TUX Npas COCTOUT B TOM, YTOBbI AaTb XyOOXHUKaM
BO3MOXXHOCTb MOfy4aTb AEHEXHbIN JOX04 OT pOCTa LieH Ha ux npousseaeHns. EBponerickun
Coto3 BbinycTnn upektuBy no BONPOCY O Npase Ha AOMo OT nepenpogaxu Ans
rapmMoHM3aLumn Noaxoaa CBOUX rocyaapcTB-YneHoB kK aToMy Bonpocy B 2001 r.°® CornacHo
3TOM ANPEKTUBE, Kaxaoe rocyaapcTBo-yneH EC 0653aHO NpmHATL 3aKOH, AatOLLniA
AEATenNsM UCKYCCTB NpaBOo Ha NosflyYeHne UCHUCNAEMOro Mo CKONb3SALLEN LIKare npoueHTa
OT NpuBbINK, U3BNEKAaEMON OT NepenpoaaxXu UX NPOn3BeAeHUIN, OrPaHNYEHHOro
onpeaeneHHbIM MakCMMYMOM, B TEYEHME MX XKM3HU NtOC ceMbaecaT net. paBo Ha gonto
OT Nnepenpoaaxu NpeaycMoTPEeHO N B HEKOTOPbLIX cTpaHax JlatnuHckon Amepukn n Adpuku.
OTO NpaBO MOXET Takke MCMNOMb30BaTbCA Kak MeXaHN3M COBMECTHOIO NOSib30BaHNS
Bblrogamu, No3BonsoLWmi obecnednBaTb OTYUCNIEHNE YACTU CPEACTB OT ayKLMOHHOM
NpoAaxv NPon3BeLEHNN NCKYCCTBA KOPEHHbIX HAPOA4OB XYAOXHMKaM, NPpUHaANexXawmum aTum
HapogaMm, B TO Mepe, B Kakol OHU CUMTAaIOTCS «aBTopamm», a ux TBK, Kak 9To 4acTto MoxeT
ObITb, NPU3HAKTCA 0GBbEKTamMN aBTOPCKOro npasa®®,

Hcnionb3ogaHue omau4dumerbHbIX 3HaKo8 U npuHyunos bopbbbi ¢ HedobpocosecmHou
KOHKYypeHuueu 0151 npomugooelicmeusi HernpasoMepHOMY puc80eHU0 pernymauuu,
accouuupyrowetics ¢ TBK («cmuns» TBK)

101. BO3MOXHble HOPMbI B J@HHOW 061aCcTy BKITHOYAIOT:

(@) 3akoHbl 0 6opbbe ¢ HedobpocosecmHOU KOHKYypeHyued U npusHaHue
KOMMepUUU oo Yy)XuMm UMEHeM rpasoHapyuweHuem rno obwemy rnpasy:
O6beKTOM HEMPaBOMEPHOIO MPUCBOEHMSI HacTO OKa3blBaeTCHd penytauus,
accoummpytoasca ¢ TBK, sonnowatowaacsa unum BeipaxarLiasacs B nx
CaMOObITHBIM «CTUMNe». B 3ToN cBA3KN 0XpaHa BkItoYana 6kl NpoTMBOAENCTBUE
NOXHbIM 3aBEPEHUSAM B «MOANMHHOCTUY, B CBA3W NLa ¢ obLWmMHON unun ee
cornacuu Ha ero AencTeus. B 9TOM KOHTEKCTE BaXkHYO pOSib MOTyT Urpatb
3aKoHoAaTenbLCTBO 0 bopbbe ¢ HedoBPOCOBECTHOW KOHKYPEHUMEN U NPU3HaHue
KOMMEpPLUN MOA YY>KMM MMEHEM NMpaBoHapyLleHeM no obwemy npasy. OHU
MOTyT NPUHMMAaTb (POpPMy OXpaHbl CTUMSA Kak TAaKOBOro, NpU3HaBaemMoro
CaMOCTOSITENbHBbIM 0OBEKTOM OXpPaHbl, U NpeaoTBpaLLeHnst
OE30PMEHTUPYIOLLIMX 3aBEPEHMIA, OCHOBAHHbIX HA MCMONb30BaHWUM CTUNS,
XapaKTepHbIX 06pa3oB MNn cMMBONMKA. Becb 3TOT nogxod NPUMEHMM U K
OoXpaHe TpaAuLMOHHbIX 06pasLIoB.

(b) CepmucgpukayuoHHbie 3HaKu: CepTUUKALMOHHBIE U/UNN KONNEKTUBHbIE
TOBaApHbIE 3HAKN UNN «MapKM NOASTIMHHOCTU» 3aperncTpmpoBaHbl KOPEHHbLIMM

58 [InpekTnBa 0 NpaBe aBTOPOB OPUrMHANbHBLIX NPOM3BEAEHUI UCKYCCTBA Ha OO0 OT ux nepenpogaxu, 2001 r.
59 B oTHOLLIEHWM NpaBa Ha Jonto oT nepenpoaaxu cM. Farchy, J. and Graddy, K, The Economic Implications of
the Artist's Resale Right (0. ®apun u K. 'pagamn, AkoHOMUYECKME NOCNeACTBMSA NPUMEHEHMS NpaBa XyO40XXHVUKOB
Ha OO0 A0X04a OT nepenpoaaxun nux nponssenenuin), nokymeHt BOMC SCCR/35/7.
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obwmHamm psga cTpaH, Takmx kak ABctpanus, Hosas 3enaHaus, KaHaga,
CoeauHeHHble LWTatel AMepukn (Anscka), AnoHus,® Manama n duopknbl,

(c) 3akoHbl 0 npasdusol pekname u 3aKOHbl O Mapkupoeke moeapos:. 3akoH CLLUA
«O06 uckycctBe u pemecnax nHgenues» 1990 r. (IACA) npeaycmatpuBaeT
OXpaHy NpaB PeMECTIEHHUKOB 13 YMCna KOPEHHbIX aMepuKaHLEB NyTem
noateepxaeHna CoBeTOM Mo pasBUTUIO UCKYCCTBA M peMecen UHAEeNLEB
NOASNIMHHOCTUN U34eNUN NHOENCKUX pemecen. [aHHbIA 3aKOH, OTHOCALLMNCS K
KaTeropmn 3akOHOB O NPaBAWBOW pekname, 3anpeLlaeT Npogaxy nsgenun,
0003Ha4YaeMbIX Kak U3nenust <MHAENCKOro Npon3BoACTBa», ECNM Takue u3nenns
He ObINn Npon3BeaeHbl MHAENLAMM, Kak OHM onpeaerneHbl B TEKCTe 3aKoHat?,

(d) Tleoepaghuyeckue ykazaHus: HekoTopble y4acTHMKM KomuTeTa nogyepkmsanmu
noTeHumManbHble BO3MOXHOCTM UCMONb30BaHNS B 3TUX LieNsxX reorpadomnyeckmx
ykaszaHun. Hekotopble TBK, B yacTHOCTH, n3genus pemecen, co3gaBaemble Ha
OCHOBE MECTHbIX MPUPOAHbLIX PECYPCOB, MOTYT KBanngmumpoBaTbCsa Kak
«TOBapbI», MOryLMe OXPaHATLCA reorpadnyeckummn ykasaHmamu. Kpome Toro,
HekoTopble TBK, Takve Kak MecTHble U TpagMUMOHHbIE HA3BaHWU4, CrioBa U
apyrme o6o3HayeHusi, MoryT ObITb reorpadpuyeckMMm ykasaHnamm camm no ceoe.
MopTtyranus, Mekcuka n Poccuinckaa ®enepauns npeacrasunm
COOTBETCTBYOLME NPUMEPLI PErNCTPaLMM reorpaddu4eckmx ykasaHui ans
oxpaHbl TBK 1 cBsizaHHbIX ¢ HUMK T3,

(e) 3akoHbl 0 6opbbe ¢ HedobpocosecmHOU KOHKypeHUyued unu o Hadnexaweu
Kommepyeckol npakmuke: ObLmne NpuHLUKNBI 3akoHo4AaTeNbLCTBA 0 bopbbe ¢
Hego6pOCOBECTHOM KOHKYPEHLIMEN, B TOM BUAE, KaK OHX BOMMOLLEHbI B CTaTbe
10bis MNapwuxckon koHBEHUMN K oTpakeHbl B CornatueHnn TPUMC, Gbinn
Npu3HaHbl None3HbiMu Npu obcyxaeHnn B pamkax Komuteta. Kpome To0ro,
OTMeYarnoch, YTO Ha OCHOBaHMM KOHKPETHOrO 3aKOHa O Haanexatiemn
KOMMeEpPYECKON NpakTUKe cya 3anpeTun aBCTpanmmnckon KOMnaHum NnpoaorkaTtb
Ha3blBaTb NpoAaBaeMble €0 CyBEHMPbI PyHYHOW pacKpacku Unm pyyYHon paboTbl,
CO3[aHHble Ha OCHOBE TPAAULMOHHbBIX MOTMBOB «NPON3BEAEHUAMMN
aBCTPANUNCKNX abopureHoB» Ui «ayTeHTUYHbIMWY» NMPON3BEAEHUAMM, ECIIN Y
Hee He ObINo 4OCTAaTOYHbIX OCHOBaHUIM NonaraTb, YTO KOHKPETHbIN CyBEHMP Obin
pacnucaH unu N3roToBreH NuUoM, Npeakn KoToporo Bbinn abopureHamu. Mick
NpOTMB 3TON KOMMaHuu 6bin BO36YXXAEH B CBS3M C TEM, YTO OHa Ha3blBana
HEKOTOPbIE M3 CBOMX CYBEHUPOB PYYHOM packpacku B CTUIE TpaguLMOHHOro
NcKyccTBa abopUreHoB «ayTEHTUYHBIMUY», KTAPAHTUPOBAHHO ayTEHTUYHBLIMUY»
n/vnn «Npon3BeaeHNSIMN UCKYCCTBA aBCTPanunCcKkux abopureHoB», u cya
rnocuuTarn, YTo Takme 3asiBeHns MOrnn BBOAUTL B 3abnyxaeHue nokynaTtenen,
MOCKOSbKY BONbLUMHCTBO XyA40XXHWKOB, MPOM3BOAMBLUMNX 3TU CYBEHWUPbI, HE
ABNANUCL aGopureHammn camm U He Npoucxoannmu oT abopureHos®.

60 Cnucrema cepTudmkaumm NnpuMeHsieTcs B paMkax nHmumatuesl One Village One Product (OVOP) B . Outa
(AnoHusa). C Tex nop nHuumaTtnebl OVOP Takke Havyanu ocylectBnATbecs B Taunange, HooHesun, Jlaoce u
Kamboxe.

61 Cm. BOUC, «CBoaHbIn aHanma...»

62 NokymeHT WIPO/GRTKF/IC/3/10, n. 122 (i).

63 NokymeHT WIPO/GRTKF/IC/5/3.

64 Mogpo6Hee cm. gokymeHT WIPO/GRTKF/IC/5/3.
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[Tpou3s8odHbIe rMpou3dsedeHUs U 3alumHasl oxpaHa qumepamypHbIX U XyO0XeCmeeHHbIX
rpoussedeHul

102. [aHHbIi acnekT 3aTparueaeT psa pyHaAaMeHTanbHbIX BONPOCOB NOMUTUKA, NOAPOGHO
obcyxaaBLunxcs B 6onee paHHMUX OKYMeHTax®®,

103. HekoTopble npaBoBble BOMPOCHI M BONPOCH! KyNbTYPHOW MOMAUTUKK, BaXKHble 4N
oxpaHbl TBK, MoryT peluaTbCcsi B 3aBUCMMOCTU OT peLleHunst Bonpoca o TOM, crneayeT nn
npegycmatpueaTb B oTHoweHun TBK npaBo Ha nepepaboTky, a Takke 0 BapuaHTax
nNpueMnemMbIX UCKMIOYEHUA 1 orpaHndeHunin. MNMpaBo Ha nepepaboTKy — 3TO NpaBo CO3aaHNSA
Ha ocHoBe TBK npoun3BogHbIX Npon3BeAEHNIN, KOTOPbIE MOTYT NoanexaTb OTAEeSNbHOM
aBTOPCKO-NPaBOBOM OXpaHe B KA4eCTBE OpUrnMHaribHbIX Npon3seaeHuin. lNpaeo Ha
nepepaboTKy No3BonsAno 6bl 06LWMHE NN MHOMY NpaBoobNaaaTento 3anpeLwaTb Unm
paspeluaTb CO34aHne Takoro NpoM3BOAHOrO Npou3BeaeHust, NMbo, B Ka4ecTBe
anbTepHaTUBbI, NONy4aTb CNpaBeasiMBOe BO3HArpaXxaeHne 3a ero Ucnosib3oBaHune, ecnm
npounsseaeHne ABngeTca Npomn3BOLHbIM OT NpuHaanexawwux uv TBK. B oTcyTcTBMe Takoro
npaea Ha nepepaboTky 06LLMHA HE MOXET KOHTPONMPOBaTb Takoe UCMOfb30BaHMe CBOUX
KyNbTYpPHbIX MaTepuanos 1 Tpaguuuin B pamkax cuctemMbl, nogobHon cucteme, OCHOBaHHOM
Ha VC. Bonpoc o npegoctaBneHmmn npasa Ha nepepaboTKy TECHO CBA3aH C BONPOCOM O
TOYHOM CMbICIIE TEPMUHA «TPALMULMOHHOE BbIpaXXeHME KynbTypbl».

104. CrnegyeT OTMETUTb, YTO OTpMLIAHNE BO3MOXHOCTU NPUOBPETEHNS aBTOPCKMX NpaB
aBTOpaMM TakuUX NMPOM3BOAHbLIX MPOMU3BEAEHUI, HE ABNSAIOLLNMUCS YNieHaMn OBLLNHBI, MOXET
orpaHMynBaTh TBOPYECTBO M YCUNMBATbL HEPABEHCTBO MEXAY aBTOPaMU, NPOUCXOAALLNMU U
He npoucxogsawmmm n3 obwmHbl. OOHOM N3 BO3MOXHbIX MEP B 3TOM CBA3M Obino bl
yCTaHoBMNEHMEe 00513aHHOCTM aBTOPOB, HE BXOOALNX B OOLUUHY, YKasbiBaTb OOLUMHY,
Tpaguummn KOTOPOM NCNONb30BarnCh B KAYECTBE MCTOYHMKA BOOXHOBEHMUS, NepedncnaTb en
yacTb 4OX04a OT UCMOSIb30BaHNS aBTOPCKMX MpaB u/unu cobnogaTb B TOW unm nHom dopme
HenMyLLLeCTBEHHbIE NMpaBa, NpUHagnexalume HocuTenam Tpaguunni, nexawmx B OCHoOBe
co3gaBaeMbIX Npon3BeaeHun.

[Tpomokosibl, KOOEKChl M08e0eHUSs, MUNo8bie KOHMpaKkmsl U dpyaue npakmuyeckue
UHCMPYMEHMbI

105. Takue npakTnyeckme NHCTPYMEHTbI, Kak MPOTOKOMbI, KOAEKChbl NOBEAEHUS N TUMNOBbIE
KOHTPaKTbl MOTYT UrpaTb MNONE3HY NPaKTUYECKYHO POfb B yCTpaHeHUU Npobenos B oxpaHe
TBK. Tak, psa kopeHHbIX 06LWKnH paspaboTanu cobCcTBEHHbIE MPOTOKOMbI U JIMLEH3NOHHbIE
[AOroBOpPbI, OCHOBaHHbIE Ha NpuHUMnax MIC, ona yaoBneTBopeHus Npocbo nuu, He BXOASALLMX
B 06LWMHY, O NpegocTaBneHnm ocTyna K npuHagnexawmm um TBK 1 nx ncnonb3sosaHuu,
PS4 YYPEeXAeHUN KynbTypbl U NpoddeccroHarbHbIX accoumaumi Takke paspabortanm
3TUYEeCKne KOAEKChl, KOAeKChbl, MO3BONSLWMNE peLlaTe BONPOChl perynmpoBaHus
WHTEeNNeKTyanbHbIX Npas, N TUNOBbIE KOHTPaKTbl. Takne npakTtnyeckne MHCTPYMEHTbI MOTYT
UrpaTb OYEHb BaXHYIO POSib, AONOSHAS MEXaHU3Mbl OXpaHbl, OCHOBAHHOW Ha NMCAHOM U
obLem npase n/Mnn pasbACcHSS pasnUYHble acnekTbl Tako OXpaHbl B COOTBETCTBUM C
noTpebHOCTAMN 1 Lenamu O6LLUMH, B TOM YMCre NyTEM YaCTUYHOIO NPU3HaHUS nX
TPaANUMOHHBIX 3akoHOB. OfHaKko, 4ToBbl BbITb peanbHO 3PdPEKTUBHBIMU, Takne
NpakTU4yeckne NHCTPYMEHTbI AOMKHbI CONPOBOXAaTbCA 0byvyeHneM, HanpaBneHHbIM Ha
NoBbILEeHNe CNOCOBHOCTM OBLLMH BECTU NEPErOBOpPbI, COCTaBNATb M 3aKMo4aTh NPOTOKOMbI U
KOHTpakTbl 1 obecneynBaTb UX UCTIOMHEHNE.

65 Cwm., B yacTHOCTU, AokyMeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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106. OT1oM NOTPEeBHOCTM B KOHTEKCTE ynpasneHusa npasamu IC npu 3anucw,
OOKyMeHTMpoBaHumM 1 oumdposbiBaHnn TBK otBevaeT npoekt BONC «TBopueckoe
Hacneaue»®. 3ToT obpasoBaTenbHbIV NPOEKT NpegycMaTpmMBaeT NpoBeaeHue 0bydYeHuns,
npeaocTaBneHne nHopmMaummn n KoHcynbTaumn no sonpocam MC kak obwmHam, Tak n
My3esiM, apXxvMBam 1 gpyrum yupexgeHuam kynbeTypbel. B 2010 r. BOUC noarotosmna
CMpaBOYHUK OS5 MY3€€eB M ApYruxX yupexaeHun, osarnaBneHHbIn «HTennekTyanbHas
COOCTBEHHOCTb 1 3alumTa TPaaULMOHHBIX KyNbTyp: HOpUAMYECKME BONPOCH! U NpakTU4eckue
pekomeHaauuu ons Mysees, GUBNMOTEK 1 apxnBoB»®’. TMpoekT Takke npeaycMaTpusaeTt
obyyeHne npeacrasuTenen obLWKUH B 06r1acTv 4OKYMEHTUPOBAHUSA N apXMBUPOBaHUSA
KyNbTYPHbIX MaTepmnanos, a Takke ynpaBneHns CooTBETCTBYHOLMMU NHTEMNNEKTYanbHbIMM
npasamu. [MUNOTHbIV BapMaHT gaHHOW y4ebHOM nporpamMmmbl Anst OOLWMHBI HAPOLHOCTH
Macau, pacrnosioXXeHHou B noceneHunn Jlankmnms B KeHuu, Obin peannsoBaH B CeHTS0pe
2008 r.8 B 2011 r. npoBOANNIOCH Takoe e obGyyeHne npeacTaBuTene OGLWMUH MapyH K
pacTtadapu Ha Amalike, NpyM KOTOPOM Y4MTbIBanCst OnNbIT 00y4eHnsa npeacraBuTenemn
o0wmHbl Macan. Oby4yeHme npoeogunocbs BOUNC B coTpygHmyecTBe ¢ AMEPUKAHCKUM
LleHTpom dhonbknopHbix nccrnegosaHuii (AFC) B bubnuoteke Konrpecca CLUA BawunHrroHe
n B LleHTpe nsyveHns gokymeHtaumm (CDS) YHuBepcuteTa [btoka B CeBepHon KaponuHe.
B xoge npoekTa 6bina co3gaHa nybnuyHas 6a3a gaHHbIX MPOTOKONOB, KOAEKCOB NOBEeAEHNS
N TUMNOBbIX KOHTPAKTOB C (PYHKLMEN Noncka, onybrnvkoBaHHasa no agpecy
https://www.wipo.int/tk/en/databases/creative_heritage/, kotopas ncnonbdyetcs obLimHamu,
My3eMU U OPYrUMU yYpexaeHnsiMu, npodeccuoHanbHbIMn 06 beguHEeHNSIMN 1 APYTUMN
nvuamun. K yucny apyrmx pecypcoB OTHOCSTCS pe3ynbTaTbl ONPOCOB My3€€eB 1 apXMBOB,
KacaloLLMXcs UX onbiTa ynpasneHus npasamu NC®°,

Peecmpsbi u 6a3bl 0aHHbIX

107. PeecTtpsbl, onucK, 6a3bl JaHHbIX U nepedHn TBK MoryT urpaTtb onpeneneHHyo ponb B
obecneveHnmn nx NnpaBoBoi oxpaHbl. OgHako permctpauns n oundposbiBaHne TBK, xoTs oHo
MOXET UrpaTb BaXKHYIO POSib B NPOrpaMmax COXpaHeHust 1 Nonynsapusaummn KynbTypHOro
Hacnegusa, MoOryT HeHaMepeHHO NopoXaaTb PUCKN HECAHKLMOHNUPOBAHHOIO 1
HenpaBoMepHOro ucnone3osaHna TBK. B cBA3n ¢ aTum B Xo4e perucrpauum,
oundpoBbIBaHNSA U pacnpocTpaHeHna TBK pekomeHayeTcsa yunTbiBaTb BOMPOCHI
cTpaTernyeckoro ynpasneHus npasamm NC (cMm. nHdopmaumio o npoekte «KynbTypHoe
Hacrnegue» Bbille).

108. Peectpbl, onucu, 6a3bl AaHHbIX U NEPEeYHN MOryT, B YHacTHOCTK, obecneynBaTb:

(i) coxpaHeHune TBK; (ii) ux ncnonb3oBaHune Kak pecypca 455 TBopyYecTBa 1
npeanpvHUMaTenbCcKon aeatenbHocTy; (iii) BbigBreHne obLLMH, KOTOpble MOTYT UMETb
npaBo Ha y4acTue B pacnpeneneHun Bbiros ot ucnonos3osaHusa TBK v npaBa Ha HuX;

(iv) cpegcTea, no3sonsoLme npuobpeTatb UNN perucTpmpoBaTh NO3MTUBHBLIE NpaBa Ha TBK;
n (v) oxpaHy TBK B chopme cneumnannsavpoBaHHON oxpaHbl 6a3 gaHHbIX. PeecTpbl MoryT
UMEeTb HeMcYepnbIBaKOLWNIA XapakTep, TO eCTb He 06s13aTenbHO oTpaxaTtb Bce TBK, ans
KOTOPbIX UcnpalunmBaeTcs oxpaHa. Kakon-to BapuaHT gokymeHTuposaHusa TBK Takke moxeT
nrpaTtb ponb KOHMAEHUNANLHOM UM coXpaHsaemon B TanHe 3anucu TBK,
npefHa3Ha4YeHHON TOMbKO ANS COOTBETCTBYOLLEN OBLUHDI.

66 https://www.wipo.int/tk/en/resources/training.html

87 https://www.wipo.int/edocs/pubdocs/en/tk/1023/wipo_pub_1023.pdf

68 Cm. ctatbio Wendland, “Managing Rights in Digitized Indigenous Music”, WIPO Magazine, October 2016
(https://www.wipo.int/wipo_magazine/en/2016/05/article_0003.html).

69 https://www.wipo.int/tk/en/resources/surveys.html
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KonnekmusHoe yripasrieHue

109. B cB43M C TPYAHOCTAMU, BO3HUKAKOLWLMMK B chepe ynpaBneHus npaBamMmun LeHHbIM
NPakTU4ECKUM MHCTPYMEHTOM yrnpasneHusi npasamu Ha TBK B npuHumne MoryT 6bITb
CYLLIECTBYIOLLME OpraHu3auun KonnektusHoro ynpaenexus (OKY). YyactHukn Komuteta™ un
camn OKY"! 3asBUnNu o cBOEN 3aMHTEPECOBAHHOCTY B AarbHEWLWeM U3y4eHUn 3Ton
BO3MOXXHOCTU; MeXay TEM Apyrue rpynnbl BolpaXatoT 03a604eHHOCTb MO NOBOAY
BO3MOXXHOI0O CO3aHUSA aAMUHUCTPATMBHbBIX OPraHoB, KOTOPblE MOTYT NPENATCTBOBATb
HopMarnbHOMY ncnonb3oBaHnio TBK aBTopamun, XxygoxXHnkamu n nsgatensamu.

UcnonHeHuss TBK

110. UcnonHeHns TBK yxe cerogHsa MMerT oxpaHy Ha TeX K€ OCHOBaHUSAX, YTO U gpyrue
ncnonHeHua. Tak, ctatb 5 - 10 AN® 1996 r. n ctatbn 5 - 11 MNeknHckoro gorosopa 2012 r.
(eLe He BCTYNMBLLETO B CUIY) NpeaycMaTpmuBatoT psd HEMMYLLIECTBEHHbIX MpaB, a Takke
UMYLLIECTBEHHbIX NpaB UCNonHUTeNnen. Becbma HENOCPEeaCTBEHHYIO MOMNE3HYIO U
NPaKTUYECKYO Posib B AAaHHON 06nacTn MOryT Takke urpatb Takme npaktuieckme
WHCTPYMEHTBI, KaK NPOTOKONbI, KOAEKCHI MOBEAEHMS U TUMOBbLIE KOHTPAaKTbI.

Obpa3supl

111. Cm. nyHKT «JlnTepaTypHble N Xy4OXXECTBEHHbIE MPOM3BELEHMSI», B YACTHOCTH,
noAanyHKTbl «/cnonb3oBaHne OTAMYUTENBHbBIX 3HAKOB M MPUHLMNOB 60pb0bI C
He[oBpPOCOBECTHON KOHKYPEHLMEN ANs NPOTMBOAENCTBUS HENPABOMEPHOMY MPUCBOEHNIO
penyTtaumu, accoummpytowencsa ¢ TBK ("ctuna" TBK)» n «NpounssogHbie nponsseaeHms un
3alMTHasa oxpaHa NUTepaTypHbIX U XyOOXECTBEHHbLIX Npon3BeneHnin». Kpome Toro, Becbma
HEenocCpPeACTBEHHYIO NOSE3HYIO U MPaKTUYECKYHO POSb B YCTpaHeHun npobenos B oxpaHe TBK
TaKKe MOryT urpaTb Takme npakTu4eckne NMHCTPYMEHTLI, Kak NPOTOKOrbl, KOAEKCHI
noBeaeHNsA N TUMNOBbIE KOHTPAKTbI.

TBK, coxpaHsiembie 8 maliHe

112. BO3MOXHbIMM MEPaAMW YCTPAHEHMS PACCMOTPEHHbIX BbilLe NPo6enos MoryT ObIiTb
cneayrowme:

(@) JluweHue npasa 803paxeHusi Ha OCHoBaHUU 0aHHO20 obewaHus: MpuHUMN
NULIEHNS NpaBa BO3paXeHWs1 Ha OCHOBaHMM AaHHOro obeLuaHnsa 03Ha4vaeT, YTo
OfHa U3 CTOPOH HE MOXET OTKa3aTbCs OT obeLaHns, 4aHHOro APYron CTOpOHE,
€Ccnun nocneaHas 000cHoBaHHbIM 0B6pa3oM nornaranach Ha Takoe obellaHne 1 B
CBSA3M C 3TUM COBepLUnIia JeNcTBus, HaHecwue en yuepb. Hanpumep, obwuHa,
KoTopas nomnaranacb Ha ycTHoe 06513aTenbCTBO UCCreaoBaTenst He pacKkpbiBaTb
nobyto KoHUAEHUManbHYO MHhopMaumto, koTopas 6yaeT coobLleHa emy nnm
e, MOXeT UCNONb30BaTb 3TOT NPUHLMIM, YTOObLI MOMeLaTb TakoMy
nccnegoBaTento packpbiTb MHpoOpMaLMD. 3TO MOIMO Bbl CAYXUTb €LLEe OOHUM
OCHOBaHMEM Mpu paccMoTpeHun aen, nogobHbix geny Mountford. MNMpumeHeHne
3TOro NpuHUMna Morno 6kl Takke cnocobCcTBOBaTL OXpaHe MHAopMaLnu,
KOoTOopasi MOXeT He UMEeTb KOMMEPYECKOM LLEHHOCTW.

70 Hanpumep, Mpynna naTuHoamepukaHcKMX rocyaapcTs 1 rocyaapcTs Kapubekoro 6acceiiHa (TPYJIAK)
(WIPO/GRTKF/IC/1/5, MpunoxeHue I, cTp. 5).

"t Hanpumep, MexayHapoaHasa doefepaumsi opraHmsauunii no sawmre npas Ha BocrnpoussegeHus (IFRRO).
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(b) Tpomokornbl, KOHMpPaKkmel, hopMbI 8bipaxkeHUs1 coenacus: CM. Bbille. JTn
npakTU4eckne NHCTPYMEHTbI Takke Mornn 6bl ObITb BECbMa NOMe3HbIMU NpK
perynupoBaHuu goctyna K TBK, coxpaHaembiM B TanHe.

(c) Peecmpsbi u 6asel OaHHbIX: CM. Bbiwe. KoHduaeHumanbHble peecTpbl 1 6asbl
OaHHbIX Mornn 6kl BbITb None3HbIMK Ans oxpaHbl TBK 1, B coueTtannn ¢
NPaBUNbHO COCTABIIEHHBLIM TUMOBLIMU KOHTPAKTaMn U hOpMaMn BblpaXKeHUs
cornacus, mornn 6ol ncnonb3oBaTbCs AN KoHTpons goctyna k TBK n nx
NCMonb30BaHNS Ha YCrOBUSIX, yCTaHaBNMBaAEMbIX OBLLMHAMMN.

HaseaHusi, crioea u cuMB0JIbl KOPEHHbIX Hapodoe U MpaduUUOHHbIEe Ha38aHusl, c/108a u
CUMBO/TbI

113. B KOHTEKCTe 3aLUTHOW OXpaHbl HEKOTOPbIE PerMoHarbHble OpraHusaumm u
rocydapcTBa yxxe npeanpuHsaiv onpeaerneHHble warv ans npeaoTepalleHns
HeCaHKLUMOHUPOBaHHOWN PerncTpauumn 3HakoB KOPEHHbIX HApPOAOB B KAYECTBE TOBAPHbIX
3HakoB. Takune Mepbl NPUHUMAaKTCS Ha HAaLMOHANbHOM YPOBHE UM HA YPOBHE
pernoHarbHbIX OpraHn3auuii, 1 OHU Mornn bl NpuMeHaTbes Wwupe. OHW NnogpobHee
paccmaTpuBaloTcsi B 6oree paHHMX JoKyMeHTax. [pymepammn Takmx Mep MOTryT CRY»XUTb
cnegyrowme:

(@) cratba 136(g) Pewennsa Ne 486 Komuccun AHgckoro cooblecTtea
npeaycMaTpuBaeT, YTO «0603HAYEeHNS, UCMONb30BaHNE KOTOPbLIX B TOProerie
MOXET OKa3aTb HeonpaBOaHHO CEPbe3HOE HeraTMBHOE BrMUsIHUE Ha NpaBo
TPETbEW CTOPOHbI, HE MOTYT ObITb 3apErncTpMpoBaHbl, 0COBEHHO €Cnn OHU
COCTOSAT U3 Ha3BaHW KOPEHHbIX, ahpO-aMepPUKaHCKUX UM MECTHbIX OOLLIMH,
HaMMeHOBaHWUN, cnoB, OyKB, CUMBOSIOB UM 3HAKOB, UCNONb3yeMbIX ANS
0603Ha4YeHNs1 X NPOAYKTOB UMW YCNyr Unm cnocoboB nx Npon3BoacTBa, Unm
NpeacTaBnstoT COOON BbIPAXEHWUST UX KyNbTypbl MW MPAKTUKK, 3a UCKITIOYEHNEM
Tex criyyaes, Korga 3asiBka nogaeTtcs camon 0BLIMHON nnu ¢ ee onpeaeneHHoro
cornacusi»;

(b) BepomcTteo CLUA no nateHTam u ToBapHbiM 3Hakam (BIM1T3 CLUA) cosgano
00LwupHyto 6asy gaHHbIX, cogepxallyo oumumnanbHble 3HaKNU BCEX KOPEHHbIX
amepUKaHCKUX NnemeH, npusHaBaemMbix dpeaepanbHbiMu opraHamu CLUA™. BMT3
CLUA moxeT oTkasaTb B permctpauum npegnonaraemoro 3Haka, Co3gatoLero
FNIOXKHOE BMeYaTieHME O €ro CBA3M C KOPEHHbLIM MAIEMEHEM M NOBEPbAMU TAKOrO
nnemeHn’; n

(c) cornacHo 3akoHy 0 ToBapHbIX 3Hakax Hoeon 3enaHguun, ToBapHbIN 3HaK (MNn ero
3NEeMEHT) He NOANEXNUT permcTpauun, ecrnv Npn3HaeTcs BEPOATHLIM, YTO €ro
NCNONb30BaHME UK PEerncTpaumst MOryT okasaTbCs OCKOpOMTENbHbIMU 45
3HAUYUTENBHOW YaCcTN TOW NN MHOW OOLLMHbI, BKMOYas 00LLMHY Maopw,
KopeHHoro Hapoga Hosoit 3enaHammn™,

[MpunoxeHue 1l cnenyeT]

72 Cm. «[Joknap 06 oduumarnbHbIX 3Hakax KOPEHHbIX aMePUKaHCKMX nrnemMeH», 30 ceHTsabps 1999 r.
73 Tam xe, cTp. 24-26.
74 TekcT 3aKoHa MmeeTcs no agpecy: http://www.legislation.govt.nz/act/public/2002/0049/54.0/DLM164240.html.
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WIPO/GRTKF/IC/39/7
NPUNOXEHUE I

OO6GbeKT, ANA KOTOpPoro A. CyuwecTByrouwme opmbl B. Mpobenbl D. Bo3aMOXHble Mepbl
XenatesfibHa oxpaHa OXpaHbl
JlntepaTypHble 1 XyA0XKECTBEHHbIE e ABTOpCKO-NpaBoBasi oxpaHa e Hosble TBK, cosgaBaemble e [lpn3HaHue npae o6LINH

nponsseneHunA

COBpPEMEHHbIX Bblpa)KeHI/IVI
TPaaANUNOHHDBIX KyIbTyp

Cratbs 15.4 bepHckon
KOHBEHLMN: aBTOPCKO-
npaBoBasi oxpaHa
HeonybMKOBaHHbIX
Npou3BeaeHNin HEN3BECTHbIX
aBTOpOB

Konnekuun, noabopkn n
0asbl gaHHbIX TBK

3anmcu n opmbl
pokymeHTupoBaHna TBK

Ha OCHOBE TPaAMLIMOHHBbIX,
YalLe BCEro He
COOTBETCTBYHOT KPUTEPUIO
«OPUrMHaNbLHOCTUY

3akoHogaTenbcTBO 00
aBTOPCKOM Mpase
obecneynBaeT oxpaHy
Npon3BEAEHUN, BbIPKEHHbIX
B KOHKpeTHon oopme, HO He
naen, nexasLUnx B UX
OCHOBE, YTO MOXeT
OCIOXHSATb 3afa4dy OXpaHbl
«CTUNA»

OTtcyTcTBME ONpeaeneHHon
dopMbl OXpaHbl NpaB O6LKWH

OrpaHn4YeHHOCTb CpoKa
OXpaHbl

CywectBoBaHue
«0bLEecTBEHHOro
AOCTOSHHMAY» N APYrnX BUAOB
WCKMIOYEHUI N OrPaHNYeHNI

MpounsBoaHble
npovsseeHusi, nepepaboTka
M 3aliMTHast oxpaHa

MpaBa Ha 3anucu n popmel
[AOKYMEHTUPOBaHMWSA

JInyHblEe HEUMYLLIECTBEHHbIE
npaea obLnH

YTOYHEHMNE TEKCTA CTaTbu
15.4 bepHCKON KOHBEHLINN

MnaTtHoe obLecTBEeHHOE
pocTtosiHme (domaine public
payante)

I'IpomsBep,eH N4, aBTopbI
KOTOPbIX HEN3BECTHbI

lMpaBo Ha gonto oT
nepenpogaxwu

VMcnonb3oBaHue NpUHLMNOB
©opbbbI C
HeJobpocoBeCTHON
KOHKYpeHuuen ons
npoTMBOAENCTBUSA
HE3aKOHHOMY NMPUCBOEHUIO
penyTawmu,
accouunupytowenca ¢ TBK
(«cTuna»)

lMpounsBoaHble
npov3BefeHns 1 3alnTHas
oxpaHa nuTepaTypHbIX U
XyO0XEeCTBEHHbIX
npoussegeHunmn




WIPO/GRTKF/I1C/39/7
Mpunoxenwue Il, ctp. 2

OGbEeKT, Ans KoToporo
XenarenbHa oxpaHa

A. CyuwecTtByrowme ¢popmMbl
OXpaHbl

B. NMpoGenbl

D. Bo3aMOXHble Mepbl

e [lpoTOKOMbI, KOAEKCHI
NoBeAEeHWs!, TUMOBbIE
KOHTpaKTbl U Apyrue
NpaKkTU4ECKNE MHCTPYMEHTDI

e OToenbHbIN cneunanbHbIn
(sui generis) 3akoH

e PeecTpbl 1 6a3bl A@HHbIX

e KonnekTneBHoe ynpaBneHue

NcnonHenuna TBK

OxpaHa, npegocTtaBnsieMmas
B cooTtBeTcTBUM ¢ QND
1996 .

OxpaHa, koTopas 6yoet
npegocTaBnATbCs B
COOTBETCTBMU C [MeKnHCKnM
porosopom 2012 .
(moroBop noka He BCTynun
B Cuny)

OrpaHnYeHHbIN CPOK OXpaHbl
3anucaHHbIX UCNONHEHWI

e [IpoToKonbl, KOOEKCHI
noBedeHuns1, TUNoBble
KOHTPAaKTbl 1 gpyrue
NpPaKkTU4eCKNE MHCTPYMEHTDI

e OTaenbHbIV cneumanbHbIN
3aKOH

O6pasupl

OxpaHa coBpeMEHHbIX
obpa3sLoB nNpy NOMOLLIN
CUCTEMbI OXpPaHbl
NPOMBbILLIEHHbIX 0Opa3LOB

Konnekunn, nogbopkn n
6a3bl AaHHbIX TPAANLMOHHbIX
obpasuos

TpaguumoHHble 0bpasubl He
noanexart oxpaHe

Cpok oxpaHbl 06pa3suoB
orpaHunyeH

HeobxoammocTtb
BbINOSNIHEHNST hOPMArbHbIX
TpeboBaHWi

e Vicnonb3oBaHne NPUHLMMNOB
©opbbbI C
HeJobpocoBeCTHON
KOHKYpeHuuen ons
NpoTMBOAENCTBUSA
HEe3aKOHHOMY MPUCBOEHUIO
penyTaumu, accounmpyemom
¢ TBK («ctuns» TBK)

e [lpoToKOnbI, KOAEKCHI
noBeaeHuns, TUMNoBble
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Mpunoxenwue Il, ctp. 3

OGbEeKT, Ans KoToporo
XenarenbHa oxpaHa

A. CyuwecTtByrowme ¢popmMbl
OXpaHbl

B. NMpoGenbl

D. Bo3aMOXHble Mepbl

KOHTPaKTbl U apyrue
NpakTNn4eCkne NMHCTPYMEHTbI

OTaenbHbIN cneyuanbHbIn
3aKOH

PeecTpbl 1 6a3bl 4aHHbIX

TBK, coxpaHsiemble B TanHe

MNonoxeHus CornallueHns
TPUIMC wn Mapwkckomn
KOHBEHLMW, KacatoLmecs
OXpaHbl OT
He00pPOCOBECTHOMN
KOHKYPEHLIMN 1 OXpaHbl
HepacKpbITON MHGopMaLmn

OxpaHa KoHdbmaeHUnansHom
NHOpPMaLMM Ha OCHOBaHUN
HopM oOLLero npaea

MonoxeHus o 6opbbe ¢
HenobpocoBeCTHOM
KOHKYpPEHLNEeNn B OCHOBHOM
NPUMEHUMbI K
NPOMBbILLUNEHHON U
Kommepyeckon nHdopmaumm

OTcyTcTBME OnpeaenexHni
«He nognexatiemn
PacKpPbITUIO» U
«KOHMAEHUMANBbHON»
MHdopMaLnn

JInweHune npaBa Bo3pakeHusi
Ha OCHOBaHMM JaHHOro
obellaHusa

IMpoTokonkl, KogeKchl
noBedeHuns1, TUNoBble
KOHTPAaKTbl 1 gpyrue
NpPaKkTU4eCKNE MHCTPYMEHTDI

OTaenbHbIN cneymanbHbii
3aKOH

PeecTpbl 1 6a3bl 4aHHbIX

MecCTHble U TpagULUUOHHbIE
Ha3BaHWs, CroBa U CUMBOJbI

3awmTHas oxpaHa:
nonoxeHusi 06 oxpaHe ot
HenobpocoBeCTHOM
KOHKYpPEHLMM + oxpaHa oT
perncTpaumm 3HaKkoB,
NPOTMBOpPEYaLLMX Mopanu n
o6LecTBEHHOMY MOPSAAKY U
BBOASALLMX B 3abnyxaeHve

Mo3nTnBHasa oxpaHa:
ncnonb3oBaHne
3aKkoHogaTenbcTBa o
TOBapHbIX 3HaKax

CopepxaHne NOHATUN
«NpoTUBOPEYaLLnin Mopanm»
N «NpoTUBOPEYaLLNii
ny6nan4YHOMy NopsiaKy»

B OCHOBHOM ornpeaensieTcs

C TOYKM 3peHnd obLuecTBa

B LLErIoM 1 He 00s13aTenbHO
noaxoAnT Ansi Lenen oxpaHsbl
TBK

CneunarnbHble HOpMbI B
HaUWOHarnbHbIX 3aKOHax O
TOBapHbIX 3HakKax (Hoeas
3enaHauvs, AHAckoe
Coobuectso, CLLUA)

MpoTokonbl, KogEKChI
noseneHuns1, TUNOBbIE
KOHTPaKTbl U apyrme
npakTU4eckme NHCTPYMEHTbI

OTaenbHbIN cneunanbHbIN
3aKOH
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Mpunoxexwue Il, ctp. 4

OGbEeKT, Ans KoToporo
XenarenbHa oxpaHa

A. CyuwecTtByrowme ¢popmMbl
OXpaHbl

B. NMpoGenbl

D. Bo3aMOXHble Mepbl

PeecTpbl 1 6a3bl 4aHHbIX

C. C006pa)KeHV|ﬂ N MOMEHTbI, KOTOpPbIe Heo6xoanMo YUnTbiBaTb:

e YpoBeHb, HA KOTOPOM MOXXHO UMK CrieayeT yCTpaHaTb Npoben (MexayHapoaHbIN, pernoHanbHbI, HaLMOHaNbHbIN

/NN MeCTHbIN)

e BbiGop cpencts ycTpaHeHus Npobenos (3akoHoaaTenbHble Mepbl, pa3paboTka NPaKTUYEeCKUX UHCTPYMEHTOB,

obyueHue)

o AKTMBHOCTb 0OCYyXaeHuns BornpocoB oxpaHbl TBK B apyrnx mexxgyHapoaHblX popymMax unm creneHb, B kotopon TBK
YK€ OXpaHAKTCA NPaBOBbIMU MHCTPYMEHTaMM1, CO34aHHBbIMW B ApYrMx 06nacTsix perynmpoBaHns

lMocneacTBust C TOUKM 3pEHUSA coaepXXaHnsa Mep perynmpoBaHus

OKOHOMUYECKMNe, coumanbHble U KynbTypHbIE Lenu
KoHKpeTHble TEXHUYECKME 1 NpaBoOBble BOMPOCHI
TeKyLme BONpocChkl: ynpaeneHme npasamMmum n cobniogeHne yCTaHoOBNEHHbIX HOPM

[KoHeu Mpunoxenua Il n pokymeHTa]



