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FMOCCAPWIN OCHOBHbIX TEPMWHOB, OTHOCALWNXCA K UHTENNEKTYAINbHOW
COBCTBEHHOCTW, TEHETUYECKM PECYPCAM, TPAONLUMNOHHBIM 3HAHUNAM
N TPAOVUUMNOHHBIM BbIPAXEHUAM KYJIbTYPbI

HokymeHm nodzomoeneH Cekpemapuamom

BBEAEHWUE

1. Ha cBoux LiecTHaguaTon N ceMHagLaTon Ceccusix, COCTOSIBLUMXCA COOTBETCTBEHHO 3-
7 masa 2010 . n 6-10 gekabps 2010 r., MexxnpaBuUTENbCTBEHHbIN KOMUTET MO
NHTEeNNeKTyanbHOW CO6CTBEHHOCTUN, FEHETUYECKMM pecypcam, TPaaAULMOHHBIM 3HAHUSIM U
donbkropy («MKITP») npocun CekpeTapuaT NOArOoTOBUTL B Ka4eCcTBe NHPOPMAaLMOHHBIX
AOKYMEHTOB TpU 110ccapusi OCHOBHbIX TEPMUHOB, OTHOCALLMXCH K UHTEMNNEKTYyanbHOM
COBCTBEHHOCTU, rEHETUYECKNM pecypcaM, TPaAULMOHHBLIM 3HAHUAM U TPaAULNOHHBIM
BbIpaXXeHUsIM KynbTypbl', U npeactaentb nx MKIP.

2. Ha cBoen geBATHaguaTon ceccun, coctosiBienca 18—22 uonsa 2011 r., MKIMP
«npeanoxun Cekpetapuaty 06HOBUTb roccapum, CoaepXxalmecs B AOKYMeHTax
WIPO/GRTKF/IC/19/INF/7 («I'noccapuit KnoYeBbIX TEPMUHOB, OTHOCALLMXCS K
NHTEeNNeKTyanbHOM CO6CTBEHHOCTU N TPAANLMOHHBIM BblPaXXEHUAM KyIbTypbi»),
WIPO/GRTKF/IC/19/INF/8 («I"moccapuit KnoveBbIX TEPMUHOB, OTHOCSLLMXCA K
WHTEeNNeKTyanbHOM COBCTBEHHOCTU N TPpaaMLMOHHBIM 3HaHuAM») u WIPO/GRTKF/IC/19/INF/9
(«noccapwuii KNYEBbIX TEPMUHOB, OTHOCALLMXCS K UHTENNEKTyanbHOW COBCTBEHHOCTM U

1 OTy4eT 0 WecTHaguaToit ceccun Komuteta (WIPO/GRTKF/IC/16/8) 1 oTyeT 0 ceMHaguaTtoi ceccum KommteTta
(WIPO/GRTKF/IC/17/12).
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reHeTM4YeCcKMM pecypcam»), 00 beaUHNB UX B €UHOM JOKYMEHTE 1 onyGrMKoBaB CBOAHbIN
rmoccapwuii B kadectse MHGOPMaLIMOHHOrO AOKYMEHTA K cneaytolueit ceccum KomureTtar?.

3. Bo ucnonHeHmne aToro pelleHns 1 BBUAY TOro, YTO HEKOTOPbIE TEPMUHBI, cCoaepXallmecs
B 3TUX Ffloccapusix, OTHOCATCS KO BceM TpeM Temam, Cekpetapmat o6beanHnn atm Tpu
rnoccapusi B 0AnH JOKYMEHT 1 OOHOBMI HEKOTOPbIE COAepXallMecs B HEM OnpeneneHms.
CBogHbIN rnoccapuin 6bin npeacTaBneH B kKayectTse MHPOPMALNOHHOIO OKYyMEHTa Ha
npeabiayLmx ceccuax MKIMP. OH cogepXntcs B NPUoXKeHUU K HacTosiLemMy AOKyMeHTY. [ns
yao06CcTBa Nonb30BaHNA BKITHOYEH and)aBUTHbIV yKasaTerb TEPMUHOB.

4, B rnoccapuun ncnonb3oBaHbl, N0 Mepe BO3MOXHOCTU, Npeablaywme rnoccapumn MKIP,
aencreytowme gokymeHTbl OpraHmsaumm O6beanHeHHbIX Hauum n gpyrne mexagyHapogHble
AOKYMEHTLI. B 3TOM JOKYMEHTe Takke ydTeHbl onpeaeneHnst U TEPMUHbI, UICNONb3yeMbIE B
HaLMOHaNbHOM N perMoHanbHOM 3aKOHOO4ATENbLCTBE M MPOEKTax 3akOHOB, MHOTOCTOPOHHMX
AO0roBopax, B pamkax Apyrnx opraHn3auui 1 npoLeccoB, a Takke B cnoeapsix. Kpome toro,
onpeaeneHns ocHoBaHbl Ha paboumnx gokymeHTax MKIP, gpyrux gokymeHtax BOUNC u
AoKyMeHTax apyrux nporpamm BOUC. Tem He MeHee npeanaraemMble onpeaeneHns He
ABMAKTCA McHepnbiBaoLWmMMKn. [pyrne TepMUHbI TakKe MOTYT UMETb OTHOLLEHUE K
WHTENNEeKTyarnbHOW COBCTBEHHOCTM U FTEHETUYECKNM pecypcaM, TPaguLMOHHBIM 3HAHUAM 1
TPaAMLMOHHBIM BblPaXXEHMAM KyIbTypbl, @ BbiIOpaHHbIE TEPMUHBI MOTYT Takke MMEeTb apyrue
onpenenexHus.

5. BbI6Op OCHOBHbIX TEPMUHOB Ba3npyeTcsa Ha TEPMUHONOIMK, Hanbonee 4acTo
ynotpebnsemon B npoektax AgokymeHToB MKI'P 1 apyrux gokymeHTax no Tomy ke BOMNpocy.
BbiGpaHHble TEpMUHbBI 1 Npegnaraemble onpegeneHns, cogepXkalmecs B NpUoXeHnn,
npeanaratoTcs 6€30THOCUTENBHO K NObLIM APYrMM rroccapusiMm Unv onpeaeneHnsiM OCHOBHbIX
TEPMUHOB, cogepxalmmcs B npeablaymx gokymeHtax MKIMP unum ncnons3oBaHHbIM B 100bIX
APYrMx MexXayHapoaHbIX, PErMoHanbHbIX UM HaUMOHanbHbIX AOKYMEHTax unn popymax.
Bbibop 1 npeanaraemble onpegeneHns OCHOBHbIX TEPMUHOB HE O3HaYyaloT HENPEMEHHOIo
cornacus y4actHnkoB MKIP ¢ BbIOpaHHbIMM TEpMUHAMKM UK UX NpeasfiaraeMbiMin
onpeaeneHnamun. Hactoawmn JOKYMEHT HOCUT MHPOPMaLIMOHHLIN xapakTep, U MKIP He
npeanaraeTca NoATBEPXAaTb UMY NPUHMMATL BbiIOpaHHbIE TEPMUHBI UM UX Npeasiaraemble
onpegenexHns.

6. MKIP npednazaemcs npuHsIms

K ceedeHuto Hacmosiuut O0KyMeHm u
MPUITOKEHUE K HEMY.

[MpunoxeHue cnenyeT]

2 OtyeT 0 AesATHaauaTon ceccumn Komuteta (WIPO/GRTKF/IC/19/12).
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NHcTtpymeHTapun BOUC npumeHUTENbHO K AOKYMEHTauumn B 06nactv TpaguuMoHHbIX 3HaHNN56

Tunosble nonoxeHns BONC-IOHECKO ans HaunoHanbHbIX 3akoHodaTenbcTe 06 oxpaHe
BblpaXKeHW ponbKnopa OT HE3aKOHHOIO UCNOMNb30BaHMS U OPYrMX HAHOCALLMX yLiepo
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ﬂ,OCTyn n coBMeCcTHOe nonb3oBaHMe Bbirogamm

Cratbs 1 KoHeeHuuu o buonozudyeckom pasHoobpasuu (1992 r.) npegnucbiBaeT
«CrnpaBeAnvBOE U paBHONPaBHOE pacnpegeneHve b6nar, BO3HUKaOLWMX B pe3ynbtaTe
MCMNONb30BaHUSA rEHETUYECKUX PECYPCOB, BKIOYAsA NyTEM COOTBETCTBYOLLErO A4OCTYNa K HAM U
COOTBETCTBYHLLEN NEepefaym CBA3aHHbIX C HUMW TEXHOMOTMI, y4nTbiBasi BCE NpaBa Ha 3Tu
pecypcbl U TEXHOSOMMK, a TaKkKe NyTemM COOTBETCTBYHOLWEro (oMHaHCMPOBaHUNAY.

Haeolickuli npomokos peaynupogaHusi docmyra K 2eHemu4eCcKUM pecypcam U COBMECMHO20
ucrnosnb3o8aHus Ha cripasednueoli U pasHOU 0CHOBE 8b1200 OM UX NPpUMeHeHUs1 K KoHeeHyuu o
buosnoauvyeckom pasHoobpasuu (2010 r.) HanpaBneH Ha «obecneyeHne COBMECTHOrO
MCNONb30BaHUSA Ha CNpaBeAnBOM U PaBHOW OCHOBE BbIrO4 OT MPUMEHEHUS FTEHETUYECKNX
pecypcoB, B TOM yucre nytem obecneyeHms Hagnexaiero 4ocTyna K reHeTUYeCKMM pecypcam
N Hagnexawien nepeaayn CooTBETCTBYHOLLNX TEXHOMNOMMI, y4nTbIBas BCE NpaBa Ha AaHHbIe
pecypcbl U Ha TEXHONMOMUW, U NyTEM Haanexawero MHaHCUPOBaHUS, COAENCTBYS TakUM
obpa3om coxpaHeHuto Gruonormdeckoro pasHoobpasnsa n ycTomumBomMy UCMNONb30BaHMIO €ro
KOMMOHEeHTOB». B cooTBeTCTBUM CO cTaTben 3 MNpoToKON «NPUMEHSAETCS Takke K
TPaAMLMOHHBIM 3HaHUSAM, CBSAA3aHHBIM C FEHETMYECKMMU pecypcamu, B paMkax cdepbl
aenctens KOHBEHUMMN U K BbIrOAAM OT MPUMEHEHUSI TAKUX 3HAHUINY .

B oTHOLWEHMM pacTUTENbHbBIX FEHETUYECKUX PECYPCOB ANA NPOU3BOACTBA NPOAOBONBLCTBUS U
cenbckoro xo3ancrea Mex0yHapodHbil 002080p O pacmumesibHbIX 2EHEMUYECKUX pecypcax
On1s1 npousgodcmea rpodo8osibcmaust U 8e0eHUs ceslibCKo20 xo3sticmea NpoaoBonNbCTBEHHOM
N cenbckoxosancteeHHon opraHmsauun (PAO) npegycmaTtpuBaeT B cTaTbe 1 «cnpasennveoe v
paBHOMNpaBHOEe pacrnpefeneHne Bbirod, CBA3aHHbIX C UX UCNOMNb30BaHWEM, B COOTBETCTBUM C
KoHBeHUuen o GruonornyeckoM pasHoobpasnm, B Lensdx yCTOMYMBOro pa3BUTUS] CENTbCKOTO
XO3AUCTBa N HagexXHoro obecneyvyeHns NpoaoOBONMbLCTBUSAY.

B ctatbe 1 peweHus Ne 391 AHAckozo coobuiecmsa o pexxume docmyrna K 2eHemu4eCcKUM
pecypcam (1996 r.) TepMUH «4OCTYN» ONpeaenseTcs Kak «nony4eHme n ncnonb3oBaHme
reHeTM4YEeCKMX PecypcoB, COXpaHsieMbIX in situ 1 ex situ, nx N06OYHbIX NPOAYKTOB U, €CNN 3TO
NPUMEHMMO, UX HEMaTepuanbHbIX KOMNOHEHTOB, CPean NPOYero, Ans Hay4yHo-
nccnegoBaTenbCKUX Liener, 6Monormyeckon passenkm, COXxpaHeH s, MPOMBbILLIEHHOIO
NPMMEHEHUSA N KOMMEPYECKOTO MCNOSb30BaHNSI».

Bberﬂ,bl MOryT BKIOYaTb AEeHEeXHble N HEeHEeXXHble BbIroAbl, B TOM 4YMUCne, HO He
UCKIMOYUTENBbHO, TEe, YTO NpuBeaeHbl B NMPUNOXeEHNN K HanleKOMy I'IpOanKOJ'Iyl. K atanawm,
CBA3aHHbIM C nony4vyeHnem octyna K reHeTn4eckmum pecypcam n CoBMeCTHbIM UCMNOJib30OBaHMEM BbIroa,
MOTyT OTHOCUTbCA OeATelIbHOCTb, NnpeallecTBytolada nony4yeHnto goctyna, Hay4Hble uccrnegoBaHua n
pa3pa60TK|/|, CBA3aHHble C reHeTU4eCKMMK pecypcamu, a Takke nx kommep4yeckoe ninn nHoe
ncnonb3oBaHue, BKI4Yada CoBMeCTHOE MUCMNOJib30OBaHNE BbIFOD,Z.

ApanTtauus

ApanTauven SBNSeTCA akT nepeaernku paHee cyllecTBOBaBLLEro npousseaeHus (byap 1o
OXpaHAeMoro unu sensLLerocs obLecTBeHHbIM AOCTOSTHUEM) NN TPaaULMOHHOIO
Bblpa)XeHWs KyrbTypbl C LieNblo, OTAIMYHOW OT TOM, KOTOPOW OHO CAYXXMITO NepBOHAaYaribHo,
BeAYLLMI K NOSIBNIEHWNIO HOBOIrO NPON3BEAEHUS, IAe COEANHEHbI ANIEMEHTLI paHee
CyLLIeCTBOBaBLUErO NPON3BEAEHNSA U HOBbIE 3NIEMEHTbLI, MPUBHECEHHbIE B pe3yrbTaTe

1 Harovickuin npoToKon perynmpoBaHns A4OCTyNa K reHeTUYeCKUM pecypcam 1 COBMECTHOIO NCMOMb30BaHUS Ha
cnpaseAnvBoi N paBHON OCHOBE BbIrOA OT UX NPpUMeHeHns k KoHBeHLMKn 0 Gronornyeckom pasHoobpasmu,
NyHKT 4 cTaTbn 5.

2 BoHHckMe pykoBoasLLMe NpUHUMNBI MO obecneyeHnto JoCcTyna K reHeTU4eCKUM pecypcam U COBMECTHOIO
MCMOb30BaHUS Ha CNpaBeAIMBOM 1 PaBHOW OCHOBE BbIrog OT UX MPUMEHEHUS, MYHKT 23.
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nepenenku®. Ctatbsa 12 BepHckol KoHeeHUuu 06 oxpaHe numepamypHbIX U XyO0KeCmeeHHbIX
ripouseedeHuti (1971 r.) npegycMaTpmBaeT, YTO aBTOPbI IMTEPATYPHbIX N XYA0XKECTBEHHbIX
nNpou3BedeHN NONb3YTCHA UCKTIOYNTENBHBIM NPaBOM paspellaTb agantaumm, apaHXnpoBKn U
Apyrue nepeaernky ceomx npousseneHuin. CornacHo topuamnyeckomy criosapto briaka®,
BNagenbLibl aBTOPCKOro npasa 06nagaoT UCKIIOYUTENbHBIM MPaBOM OCYLLECTBMNSATbL HA OCHOBE
OXpaHsAeMoro npou3seaeHns NoOAroTOBKY NPOU3BOAHBIX NPOU3BEAEHU UK Nepeaenok.

AnbTepHaTMBHOE yperynmpoBaHue CnopoB

AnbTepHaTnBHOE yperynupoBaHue criopos (AYC) npegnaraeT anbTepHaTUBY ohULManbHbIM,
cynebHbIM cuctemam paspeLleHns CnopoB B 0611acTu MHTENNEKTyanbHON CO6CTBEHHOCTH,
KOTOpble MOryT BO3HMKaTb B OTHOLLEHUW TPAOULMNOHHBIX 3HAHWUIA, TPaAULNOHHBIX BbIP2XXEHUI
KyNnbTypbl U reHeTu4eckmx pecypcoB. AYC nmeeT uenbio yperynmpoBaHme crnopos
HecocTA3aTenbHbIMM MeTo4aMu Ans Toro, YTobbl 40OMBaTLCS B3aMMOBLIFOAHbLIX AN BCEX
CTOpOH pe3ynbTaToB. bnarogaps AYC cTopoHbl camu 6epyT Ha cebsi OTBETCTBEHHOCTDb 3a
yperynmpoBaHue KOHMMKTa n MoryT NpMHMMaThb BO BHMUMaHue gpyrme Bonpochl, TOMUMO
npasoBbIX HOpM. AYC xapaKTepusyeTcs Hanmunem Kak opuumnanbHblX, Tak U HeomumanbHbIX
npoueayp, npegnaras BapnaHThl, BbIXOAsLME 3a paMku cyaebHoro npouecca, n npegoctaBnss
CTOpOHaM BorbLUe KOHTPONSA B onpeaeneHny napameTpos criopa 1 Hambornee noaxogsilero
nyTW 4Na AOCTMKEHUS paspelleHnd. YeTblpbMs rnaBHbIMM MeTogamu AYC aBnsioTcs
neperoBopbl, MOCPeAHNYECTBO, apbutpax n coBMecTHoe npaBo. Bonpockl, kacatowmecs
TPaAVLMOHHbBIX 3HAHUI, YacTo BbIBAIOT CIIOXHO NepenieTeHHbIMU C KYNbTYPHBIMU LLIEHHOCTSMM,
N MHOTMe pasHormnacusa ces3aHbl C BONpOCaMmn Haanexawlero ¢ TOYKU 3peHnst KynbTypbl
NCNonb3oBaHWs, 0bMeHa 3HaHUAMMN N yKasaHusa npuHagnexHoctTn. AYC saBnsieTcs BakHbIM
35IEMEHTOM B LIeSIOM AnanasoHe BapuaHTOB yperynmpoBaHns CropoB, MMEOLLNXCS B
pacnopsiKeHNn KOPEHHbIX HApOAOB M MoNb3oBaTenen U3 Yncna TPETbUX CTOPOH®.

OpobpeHue n yyactme

OO6LwenpuHATOro onpeaeneHns 3Toro TEpMMHa He cywlecTByeT. B ogHOM M3 KOHTEKCTOB ObINo
BbICKa3aHO NpeanoXeHue, YTo, HECMOTPS Ha uUcnonb3oBaHue B cTaTbe 8(j) KoHeeHyuu o
buonoauyeckom pasHoobpasuu (1992 r.) BblpaxeHus «c ogobpeHns n npu yyactum», B
PasnUYHbIX PELUEHUSIX, KacaloWwmnxcs ctatbm 8(j), 3TOT TEPMMH UCTOSNKOBLIBAETCS B 3HAYEHUN
«npegBapuTenibHoe 060CHOBaHHOE cornacuex»®.

BeHedmumapbl oxXpaHbl

O6LenpuHATOro onpeaeneHns 3Toro TepMrHa He cylecTByeT. TeM He MeHee MHorue
3avMHTEpPeCcOBaHHbIE CTOPOHbI OTMEYanu, YTo NPONCXOXAEHME U BNageHne TPaauuMOHHbIMA
3HaHUSAMU 1 TPaOULMOHHBIMU BbIP@XXEHUSMM KyNbTypbl, Kak NPaBunio, cCHMTaeTcs
KONNEKTUBHbIM, NO3TOMY NtoOble NpaBa N MHTEPECHI MPUMEHUTENBHO K 3TOMY MPOAYKTY
[AOIDKHBI MpUHaanexaTb o6LWmHaMm, a He oTaenbHbIM nNuuam. OfHako B HEKOTOPbIX Cryyasix
OTAEerNbHbIE NNLA, TakMe Kak TPaguLMOHHbIE LenuTenm, MOryT CUMTaTbCA HOCUTENSIMM
TPaAULMOHHBIX 3HAHWUI UM TPAAULMOHHBIX BbIPaXEHWUI KynbTypbl M 6eHeduumapamm oxpaHbl’.

3 My6nukauna BOUC «PykoBoactBo BOMC no gorosopam B 06nacTi aBTOPCKOro npaea M CMEeXHbIX NpaB n
"moccapwvii TEpMUHOB NO aBTOPCKOMY MpaBy M CMEXHbIM npaBam», BOUC, cTp. 264.
B naHHOM pokymeHTe ucnonb3yetcs 8-e usgaHue nog pea. bpavana A. MNapHepa.

MHdopmaumoHHas cnpaska BOUC Ne 8 « AnbTepHaTUBHOE yperynmpoBaHne CropoB, KacatoLwmuxcs
WHTeNneKTyanbHON COGCTBEHHOCTM, TPAANLIMOHHBIX 3HaHWUIN, TPAAULIMOHHBIX BbIPaXKEHWUIN KyNbTypbl 1
reHeTU4eCcKux pecypcoBy, A0CTynHas Ha: https://www.wipo.int/publications/en/details.jsp?id=3877.

6 PekomeHaaumn, BbIHECEHHbIE y4acTHMKaM NeperoBopoB — npeacTaBuTensamM ctpaH Adpuku Ha BTopom
NOAroTOBUTENBHOM COBELLLAHNM KOPEHHbIX HAPOA0B 1 MeCTHbIX 06LWmH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTa6pst 2010 T.

7 Ot4yeT cemHaguaTon ceccun Komnteta (WIPO/GRTKF/IC/17/12).
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HekoTopble HaunoHarbHbIE U pernoHanbHble 3aKoHbl 06 OXpaHe TpaaULMOHHbLIX 3HaHWUIA U
TPaAVLUMOHHBIX BbIPaXEHWUI KynbTypbl HAAENA0T NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYIOLLME HAPOAHOCTU U 06LWMHBLI. Bo MHOrMMX criyyasix npaBamu Hagensietcs
NpaBUTENbCTBEHHbI OpraH, NpM4YeM YacTo npeaycMaTpuUBaeTCsl, YTO NOCTYMNIEHNs OT
NpesocTaBneHnst NpaB Ha UCNOSb30BaHNE TPAAULIMOHHbBIX 3HAHWUIA U BbIPAXXEHWIN KyNbTypbl
NPUMEHSIOTCS AN peanu3auum nporpaMmmM B 06nactsx o6pasoBaHus, YCTONYMBOrO pa3BuTuS,
HaUMOHarnbHOro Hacneaus, coumanbHoro obecrneyeHns Unu KynbTypbl.

B xoae obecyxaeHuni aToro Bonpoca 6bis10 0OTMEYEHO, YTO AaHHbIA TEPMUH MOXET BKIOYaTb
KOpPEHHbIE HapoAbl, KOPEHHbIE OBLLNHBI, MECTHbIE OBLLWNHBI, TPAAULNOHHbIE OBLLINHBI,
KyNnbTypHble OBOLLMHbI, HALMKW, OTAENbHbIX NUL, rPyMnbl, CEMbU N MEHBLUMHCTBA.

Buonoruyeckoe pasHooGpa3sue

B ctatbe 2 KoHseHyuu o buonoaudeckom pasHoobpasuu (1992 r.) TepMuH «Brnonornyeckoe
pasHoobpasne», YacTo CokpallaeMblil Kak «GrnopasHoobpasne», onpeaenseTcs Kak
«BapnabenbHOCTb XUBbLIX OPraHN3MOB U3 BCEX MCTOYHUKOB, BKITKOYasi, cpeam npoyero,
Ha3eMHble MOPCKME U MHblE BOLHbIE 3KOCUCTEMbI M SKONOrMYECKME KOMMIEKChI, YacTbio
KOTOPbIX OHU ABMAIOTCS; 3TO MOHATME BKIOYaeT B cebsa pasHoobpasne B pamkax Buaa, Mexay
BMOAMU 1 pa3Hoobpasme 3KOCUCTEMY.

Buonorun4yeckue pecypchol

Kak onpepensietcs B ctatbe 2 KoHeeHyuu o buonoaudeckom pasHoobpasuu (1992 r.), atoT
TEPMUH «BKIMOYAET reHeTUYECKNE PECYPCbl, OPraHn3Mbl UK UX YacTK, NONyNSLMM Unu nobble
Apyrme 6notuyeckne KOMMOHEHTbI 9KOCUCTEM, UMEIOLLME (PAKTUYECKYHO MU NOTEHLMANBHYIO
NOMe3HOCTb UM LLEHHOCTb ANs YyernoBeyectBa». [103TOMy reHeTUYEeCKMe pecypcbl COCTaBNAT
O[lHY KaTeropmto 6GMoNorM4yecknx pecypcos.

B ctatbe 1 peweHus Ne 391 AHAckozo coobuecmsa o pexxume docmyrna K 2eHemu4YeCcKUM
pecypcam (1996 r.) 3TOT TEPMUH ONPeAENseTCs Kak « MHOMBUAYYMbI, OPraHM3Mbl UNIN UX YacCTw,
nonynsaunM unun nodble OMOTUYECKME KOMMOHEHTbLI, UMEIOLLME LIEHHOCTb UMK pearnbHy Unm
NOTEHLMAnNbHY NONE3HOCTb, KOTOPbIE COAEPXKAT rEHETUYECKNE PECYPCHI UM UX NOBOYHbIE
NPOAYKTbI».

B opyrux ropuanyeckmx AoKyMeHTax B 06nactu MHTennekTyanbHoM CO6CTBEHHOCTU 3TOT
TEPMWH HE UCMOMb3YETCH, a UMEITCA CCbINKN Ha «buonormdeckuin matepuan». B Oupektnse
EBponenckoro coto3a o NpaBoBOW oxpaHe buoTexHonornyeckmx nsobpetennin (1998 r.) oH
onpegensaeTca Kak «Matepuan, coaepXallni reHeTUYeckyro HpopMaLmo U CnoCcoBHbIN Ha
CaMOBOCMPOU3BOACTBO UM BOCMPOM3BOACTBO B BMOMNOrMYecKom cuctemey.

B cootBeTcTBUM ¢ Kogekcom PenepanbHbix npasun CLUA 6Guonormyeckun matepman BkoYaeT
«maTepuman, cnocobHbIN Ha NPAMOe NN HENPAMOE CaMOBOCMNPOM3BEAEHMEY.

B cooTtBeTcTBUM CcO cTaTben 2 KoHBeHUun o Gronorndeckom pasHoobpasum (1992 r.),
Bronornyeckne pecypcbl BKITIOYAIOT «reHETUYECKNE PECYPChI, OPraHN3Mbl UIN KX YacTw,
nonynaunm unu nodble apyrne GMOTUYECKNE KOMMOHEHTBI 9KOCUCTEM, UMEKOLLME (PaKTUYECKYHO
MW NOTEHUMAnbHYI0 MONE3HOCTb UMW LIEHHOCTb AN YenoBeYyecTBar.

BnoTtexHonornyeckue nsobperteHns
OTOT TepMuH onpeaensaeTcs B ANPeKTUBe E£8porelicko2o corosa rio rpasosoll oxpaHe

6UOMEXHOI02UYECKUX U306pemMeHUl KaK «M300peTeHMsl, KOTOpblE KacarTcs NPoaykTa,
COCTOSILLErO M3 UMW coaepkaLlero 6MonorMyeckuini MmatTepman unm NpoLiecc, C NOMOLLIbHO
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KOTOPOro GyUororMYecknini MaTepuan NPon3BoaMTCS, NepepabaTbiBaETC UMN UCMONb3yeTCa»S.
BroTexHonornyeckne M3obpeTeHus 4ensTcs Ha TPU KaTeropun: NpoLecchbl Co3aaHus 1
MOAMMKALMN XKMBbIX OPraHN3MOoB U Bronormyeckoro MaTepuana, pesynbTaThl Takux
MPOLIECCOB M UCMOMb30BaHNe Takux pe3ynbTaTos®.

BuoTtexHonorusa

B ctatbe 2 KoHeeHyuu o buosnioaudeckom pasHoobpasuu (1992 r.) aToT TEpMUH onpeaenseTcs
Kak «nobon B TEXHOMOMMM, CBSI3AHHbIW C UCMOSIb30BaHNEM OMONOrMYECKUX CUCTEM, XKMBbIX
OPraHM3moB UIM UX NPOU3BOAHbIX OS5 U3rOTOBMNEHNS UM U3MEHEHWSI NPOAYKTOB UMK
NPOLIECCOB C LieNb UX KOHKPETHOro Ucnonb3oBaHus». B Hazolckom npomokorne
peaynuposaHusi docmyrna K 2eHemu4YeCcKUM pecypcam U CO8MECIMHO20 UCI0/1b308aHUs Ha
cripaeednueoli U pagHol 0CHO8e 8bI200 OM UX rpumMmeHeHus: K KoHeeHyuu o 6uonoau4yeckom
pasHoobpasuu (2010 r.) ucnonb3yeTcd Takoe Xe onpeaeneHune, Kak B ctatbe 2.

B cooTtBeTCcTBUM C 3asiBfieHneM poaoBONbLCTBEHHOM N CEMNbCKOXO3ANCTBEHHOW OpraHM3auum
(PAO) no 6uotexHonormm ot 2000 r.: «[lMpn nogobHOW LWINPOKON MHTEpPNpeTaumm, onpeaeneHne
BUoTEXHONOrMM OXBATUT MHOTME METOAbI M TEXHONOIMKN, KOTOPble 0ObIYHO UCNONb3YITCA B
CenbCKOM XO3ANCTBE M NPON3BOACTBE NPOAOBONLCTBMA. [Mpy MHTEpnpeTaumnm B y3KOM CMbICHE,
KOTOpasa paccMaTpmuBaeT Tonbko HoBble MeToabl [AHK, monekynapHyto 6uonoruto n
pPenpoaYKTUBHbLIE TEXHOMNOIMK, onpeaeneHne BMOTEXHONOMMN OXBaTbIBaeT pPsiA PasnmyHbIX
TEXHOMOMM, TakMNX, Kak reHHast MHXXeHepusl 1 nepegaya reHos, paclumdposka OHK n
KIMOHMPOBAHWE PaCTEHUIA N XUBOTHBIX» 0,

TepMunH «coBpeMeHHast BUOTEXHONOMNS» Takke onpeaenseTca B ctatbe 3 KapmaxeHcko2o
rnpomokona o buobesonacHocmu k KoHeeHuuu o 6uonoaudyeckom pa3Hoobpa3suu, KOTOPbIN Obin
npuHAT B 2000 r., KaK «NpUMEeHeHve: a) MeTOAOoB in Vitro ¢ MCMNonb30BaHNEM HYKNENHOBbLIX
KMCNOT, BKNtoYas peKkoMOMHaHTHY0 Ae30KcupnboHyknenHosyto kucroty (OHK) n npsmyto
NHBEKLMIO HYKIIENHOBBIX KUCMOT B KNETKU UMW OpraHennbl, unu b) MeToaos, OCHOBaHHbIX Ha
CMUAHUM KNETOK OPraHM3mMoB C pa3HbIM TaKCOHOMUYECKUM CTaTyCOM, KOTOPbIV NO3BONSeT
npeofoneTb eCTECTBEHHbIE (PU3NONOrMYecKne penpoayKTUBHbIE UMY PEKOMOUHALMOHHbIE
B6apbepbl 1 KOTOPbIE HE ABNATCA MEeTOAaMK1, TPAOULMOHHBIMU AN1S BbIBEAEHUS N CENEKLnn».

OpraHusaumst 3KOHOMUYECKOro coTpyaHndecTsa u pa3sutung (O3CP) ucnonb3yet HamepeHHo
LUMPOKOE onpeaeneHne, oxaaTbiBatoLLiee BCO COBPEMEHHYO BUOTEXHOMOrNI0, a TaKkke MHorne
TPaAVLMOHHbBIE I NOrpaHuYHbIe BUAbI AeATenbHocTU. K G1notexHonormm oTHocuTCa
KNPUMEHEHME HAYKN N TEXHUKM K XKMBbIM OpraHMamMam, a Takke K Ux 4acTam, npoaykram u
MoZErNAM, C Lienbio U3MEHEHMUS XUBBIX UMW HEXUBBLIX MaTepuanos AN co3aaHus 3HaHWN,
TOBApOB U YCMyr» B COMETAHMM C NepeYyHEM BMOTEXHOMNOMMYECKNX METOA0B, BKIOYAIOLLNX,
cpeau npo4vero, TEPMUHbI «reHHast MHXXeHepus», «pepMeHTaund ¢ UCNoNb3oBaHNEM
BropeakTopar, «reHHasi Tepanusi», «GuonHgopmMaTrKa» U «HaHobrmoTexHomnorna» L,

BoHHCKMe pykoBoAsiLMe NPUHUUNBLI N0 06ecneYyeHunIo oCcTyna K reHeTU4eCKUM
pecypcam U COBMECTHOro UCMOJIb30BaHUs Ha cCpaBeAsIMBOM U paBHOW OCHOBe BbIrog
OT UX NPUMEHEHMUSs

BoHHcKue pykogodsiyue npuHyunsi no obecnevdeHuro docmyna K 2eHemu4ecKuM pecypcam
U cO8MEeCmHO20 UCo/ib308aHUsi Ha cripasedsiueoli u pagHoli ocHoge 8bI200 om uUx

8 Crtatbs 3.1 OQupekTtnBbl 98/44/EC EBponenckoro napnameHTa n Coeta EBponbl oT 6 utonst 1998 r. o
NpaBoBOW OXpaHe BUOTEXHONOMMYECKUX N306pEeTEHUI
9 Cm. pokymeHT WIPO/GRTKF/IC/1/3, nyHKkT 16.

10 Basenenne PAO o GuoTexHonormu, [OCTynHoe Ha: http://www.fao.org/biotech/fao-statement-on-
biotechnology/en/.
1 Cwm. onpepgeneHue 1 NOMHbIN NepedeHsb Ha:

http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotchnology.htm.
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npumeHeHus 6biny npuHaTbl B 2002 r. KoHdepeHumnen CTopoH KoHeeHyuu o buosioau4eckom
pasHoobpasuu onsi pykOBOACTBA B peanunsaunm COoTBETCTBYHOLMX NOMoXeHnn ctaten 8(j),
10(c), 15, 16 n 19 KoHBeHUuK, KacaroLwmxcsa 4OCTyNa K reHEeTUYECKUM pecypcam 1 COBMECTHOIO
ncnonb3oBaHus Bbirod. PykoBogsaLime npuMHUmnbl HOCAT 40OPOBOIbHbBIN XapaKkTep u
a[pecoBaHbl LUMPOKOMY Kpyry 3aMHTEPeCcOBaHHbIX CTOPOH!2. OHM OXBaTbIBAOT NpoLeaypHbie 1
pernamMeHTMpyroLLMe acnekTbl, B YaCTHOCTU, NpeaBapuUTenbHOe 0O0CHOBaAHHOE cornacue, u
onpeaensioT AeHEeXHble U HeleHeXHble (PopMbl Bbiroa*®,

MexaHunam nocpegHn4yecTBa

CornacHo rnoccaputo, ncnosnbzyemomy Nporpammonn OOH no okpyxatowlen cpene (KOHEM),
no4 MEXaHW3MOM NOCPEAHNYECTBA M3HAYaNbHO NOHMMArCA (PMHAHCOBbLIN MEXaHWU3M, NP
KOTOPOM y4acTByloLme 6aHkn OOMEHNBAKOTCS YeKaMm U BEKCENAMU U OEHEXHbIE pacyeTbl
NPOBOAATCA TONbKO B OTHOLLEHWUM YACTOrO canbgo. B HacToswee Bpemsi 3HaveHne TepMuHa
ObINO paclMpPEHO 1 BKINOYaeT Nobyro opraHnsaumio, KoTopasi CBOAUT BMECTE NOCTaBLLMKOB U
notpebutenen ToBapos, ycnyr unm nigopmaummn, obecneunsasi Takum o0pasom COOTBETCTBUE
Mexay cnpocom u npegnoxeHnem. B cootBeTctBum ¢ KBP 6bin co3gaH mexaHnam
nocpegHnyecTBa ansa obecnedeHns OCTyna BCEX roCy4apCTBEHHbIX OpraHoB K MHGopMauun n
TEXHONOrMaAM, HeOBXOANMbBIM UM LIS OCYLLECTBINEHUSA AeATENBHOCTM B 06riactu
GuopasHoobpasusts.

KOAVI(*)VILIVIDOBaHHbIe TpaaAUUNOHHbIE 3HAaHUA

«KoguduumpoBaHHble TpaaULMOHHbIE 3HAHUSI» OTHOCSTCS K « TPAAULMOHHBLIM 3HAHUSIM,
KOTOpPble BOMMOLLEHbI B CUCTEMATUYECKON 1 CTPYKTYPUPOBAHHOW hopMe, NO3BONSIOLLEN
yrnopsiaouMBaTh, OPraHM30BbIBaTh, KaccuUUMPOBaTh 3HAHUS U pacnpenensits UX no
KaTeropusiMm Tem U MHbIM crnocobom» .

B yacTtHocTK, B 06nacTu TpaguumMoHHON MeauuuHel 'pynna cneumanmcToB MO HETPaANLIMOHHOWN
mMeguumHe BecemupHom opraHusaumm 3gpasooxpaHeHus (BO3) npoBoauT pasrpaHuyeHme
mexay (a) kodughuyuposaHHbIMU CUCTEMAMKN TPAOULMOHHOW MEOULMHBI, KOTOPbIE Obinun
NMMCbMEHHO PaCKPbITbl B APEBHMX CBALLIEHHBLIX TEKCTAX U MOJTHOCTLIO OTHOCATCS K cdhepe
00LLEeCTBEHHOrO AOCTOSAHNSA, KaK, HAaNnpuMep, altpeena, NonyvmeLlas packpbiTe B APEBHUX
CaHCKPUTCKMX TeKcTax'® unu TpagnumoHHas kutaickas meguumHa (TKM), nonyymsiuas
pacKpbITME B APEBHEKUTANCKMX MeanLUMHCKuX Tekctaxt’; u (b) HekoduguyuposaHHbIMU
TPaAULNOHHBIMU MEONLNHCKUMU 3HAHUSIMW, HE 3aPMKCUMPOBaAHHLIMWN MUCbMEHHO Y BO MHOTUX
Cnyyvyasax He nony4atoLmMMmn packpbITUSE CO CTOPOHbI HOCUTENEN, NepeaaBasiCb M3 NOKONEHUA B
nokosieHne B yCTHOM Tpaguuun. Tak, Hanpumep, B KOXHOM A3numn KoanumpoBaHHbIe CUCTEMBI
3HaHWI BKNIOYaT MEeANLMHCKYIO CUCTEMY alopBeabl, KOANMULNPOBaHHYIO B 54 aBTOPUTETHbLIX

12 Cwm. BoHHckne pykoBogdaLwme npyHumnel, ctatemn 1, 7(a) n 17-21.
13 Cwm. BoHHcKkne pykoBogsaLme npuHumnel, ctaten 24-50 u npunoxetue Il.
14 UNEP Glossary of Terms for Negotiators of Multilateral Environmental Agreements, page 22, umeetcs Ha:

https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-
agreements.

15 Cnncok 1 KkpaTkoe TEXHWYECKoe NOSICHEHNE PasnNnyHbIX OPM, B KOTOPbIX MOXHO HANTW TPaaULMOHHbIE
3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHkT 16 MpunoxeHus.
16 AtopBeaa npeacrasnseT cobon KoaMpuLMPOBaHHYIO CUCTEMY TPAAULIMOHHON MeANLIMHDI, MONYYMNBLLYIO

NMMCbMEHHOE pacKpbiTUe B BEAMYECKUI Neprof, BO BPEMS COCTaBMEHNS apusiMM TEKCTOB YeTbipex Bea
(1500-1800 rr. go H.3.). Hamnbonbluee 4nCno yNOMUHAHWI O Hell BcTpedaeTcs B Pueeede n Amxapeasede.

o Cunctema TpaguLIMOHHON KUTANCKON MeanLMHbI 6blna n3HayansHo koanduumposaHa n MIMCbMEHHO packpbiTa
B Tpakmame Kenmozo umnepamopa — nepBoM pyHAaMeHTanbHOM, KIaccu4eckom Tpyae, B KOTOPOM
3aknagpiBatotcs ocHoBbl TKM. PaboTa no coctaBneHuto TEKCTOB TpakTaTa NPOAosiKanacb HECKONbKO
ctonetnin, ¢ 3 no 1 BB. 40 H.3.


https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
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KHUrax aropBeabl, CACTEMY CMOOXOB, KOANMDULMPOBAHHYIO B 29 aBTOPUTETHbLIX KHUrax, un
TPaAMLUMIO YHaHU TMBO, KoAMPUUMPOBaHHYIO B 13 aBTOPUTETHBIX KHUrax:e,

lMpoBoanTCA eLle 0gHO pasrpaHu4eHne, a UMeHHO Mexay (i) TpPagULMOHHBIMU 3HAHUAMWN,
KOTOpble KoaNMULUMPOBaHbI, T.€. UMEIOT BONSIOLLEHNE B MMCbMEHHON hOpMe, 1 KOTOpble
OTHOCATCA K chepe 0bLLeCTBEHHOro 4OCTOAHNS, U (ii) TPaAUUMOHHBIMW 3HAaHUAMU, KOTOPbIE He
KOAMMLMPOBAHbI 1 ABNAOTCA YacTbio YCTHOW TpaauLmUM KOPEeHHbIX 06LWMHY. B oKyMeHTe
«CnncoK n KpaTkoe TeXHUYEeCcKoe NOSCHEHUE pPasfiyHbIX POPM, B KOTOPbIX MOXHO HanTK
TpagnumnoHHble 3HaHns» (WIPO/GRTKF/IC/17/INF/9) npuBognTca gONONMHUTENBHOE
o6cyxaeHne kogmdULMPOBaHHbBIX TPAANLMOHHBIX 3HAHUA N HEKOANMPULMPOBAHHbIX
TPaAAMLMOHHBIX 3HAHWUNA.

KoHcynbTauum

CornacHo topuanyeckomMy crioapto bnaka, KoHCyrnbTaumnen SsBnseTcs akT obpalleHus K
KakoMy-1MG0 n1Ly 3a COBETOM UK C LeSbio Y3HaTb MHEHWE 3TOro Nnua (Hanpumep, K lopucTy).

B 0gHOM 13 MCTOYHMKOB yKa3blBAETCS, YTO KOHCYNbTaLMs 03Ha4yaeT npoLecc obmeHa
MHEHUAMU 1 HopMaumen. JTOT NPOLLECC He SIBNSIETCA OA4HOCTOPOHHMM, a npeanonaraeT
COBMECTHOE MCMOSb30BaHNe 3HaHWU U MHEHUIN. «KoHcynbTaums» o3HavyaeT COTPYAHUYECTBO,
03HaKOMIIEHME C MHEHMEM [IPYroi CTOPOHbI U AESATENbHOCTb B COOTBETCTBUM C 3TUM.
CornacHo Apyrmm UCTOYHMKAM, NMPUMEHUTENBHO K KOPEHHbLIM OBLLMHaM npoLecchl
KOHCYNbTaLMN U NONy4YeHUs Cornacusi HoCAT B3aUMOCBSI3aHHbI xapakTep. Mocpeactesom
KOHCYNbTaLMi Nonb3oBaTeny — TPeTbM Nl MOrYT NPUATK K MOHUMaHUIO TOro, YTo TpebyeTcs
ANS NONyYeHUs1 cornacus 1 oT KOro OHO AOMKHO UCXOAUTb, a Nvua, NpeaocTaBnsowmne
cornacue, MOryT Nnyulle YACHUTb, Ha YTO UMEHHO OHW NPedoCTaBNAT cBoe cornacue?®.

KoneeHuusi Ne 169 MexdyHapodHol opeaHusayuu mpyda (MOT) o kopeHHbIx Hapodax u
Hapodax, eedyuwjux rninemeHHoU obpa3 xu3Hu (1989 r.), rnacuT, YTO KOHCyNbTaLMm NPOBOAATCA
«aobpocoBecTHO U B hopMe, COOTBETCTBYHOLLEN 0OCTOATENLCTBAM, C LIENbIO AOCTMKEHUS
AOrOBOPEHHOCTM UMK COrNacus B OTHOLLEHMWN NpeanaraeMblx Mep» (MyHKT 2 cTaTbu 6).

KoHBeHUusa o0 buonormyeckom pasHoodpasmmu

KoneeHuus o buonozudeckom pasHoobpasuu (KBP) — mexxayHapoaHas KOHBEHUMS, NpUHATas B
nioHe 1992 r. B xoge KoHdepeHumnn OOH no okpyxatowen cpege u pasBuTuo, COCTOSIBLLIENCS
B Pro-ge->KaHenpo, Bpasunusa. B cootBeTcTBMM cO cTaTben 1 uenamm KoHBeHUMN ABNAKOTCA
«COXpaHeHne brnonornyeckoro pasHoobpasns, ycTondnsoe NCNob3oBaHME €ro KOMMOHEHTOB U
COBMECTHOE MOfy4YeHne Ha CnpaBeasiMBov 1 paBHOM OCHOBE BbIrOA, CBSA3AHHbIX C
MCNONb30BaHWEM reHETUYECKNX PECYPCOB, B TOM YUCIe NyTeM NpeaocTaBneHns Heobxoanmoro
AOCTyNa K reHeTUYECKNM pecypcaM 1 NyTeM Hagnexallen nepegadm CoOOTBETCTBYHOLLMX
TEXHOMOIMIN C Y4€TOM BCEX NPaB Ha Takne pecypcbl N TEXHOMOIMK, a TaKkkKe NyTeM OOSIKHOMO
puHaHcupoBaHunsa». OHa BcTynuna B cuny 29 aekabpsa 1993 r.

CTpaHa NpoucxoXaeHUs reHeTU4YeCKUX pecypcoB

18 KHurn Takmx Tpaguumn, Kak atopseaa, cucteMa CUAAX0B U yHaHu TMO6, ynoMuHaloTCcs B Ka4ecTBe
aBTOPUTETHbIX UCTOYHMKOB B NepBom pa3sgene 3akoHa VHaumn 1940 r. 0 nekapCTBEHHbLIX U KOCMETUYECKMX
cpeactBax Ne 23 (B pen. 3akoHa 0 NeKapCTBEHHbIX M KOCMeTUYecknx cpeacteax 1986 r. Ne 71). Cwm.
nepeyeHb CyLLECTBYIOLLMX OHNaMHOBbLIX 6a3 AaHHbIX, CoAepXKaLuMX MHPOpMaLIMIO N0 AOKYMEHTaLMKN B
obnacTtu TpaamumoHHbIx 3HaHun (WIPO/GRTKF/IC/3/6), nyHkT 8. CM. Takke Karin Timmermans u Togi
Hutadjulu, Cornawenue TPUMNC u chapmauesTnyeckne npenapatbl: Otyet cemmnHapa ACEAH no Bonpocam
Cornawenua TPUMC n ero BnusiHNS Ha hapMaLeBTUYECKY0 NPOoAYyKLMIo, CTp. 45.

19 BeicTtynnenune generaunn Kanagel. Cm. OTtyet BTOpon ceccun (WIPO/GRTKF/IC/2/16), nyHKT 131.

20 Teppw AHke' [ymu u npasuna — pykogodcmeo KuHemamozpagucma o 3aumodeliCmeuto ¢ KOPeHHbIMU
Hapodamu, ux Kynbmypol u KoHyenuyusmu, cTp. 51.



WIPO/GRTKF/IC/39/INF/7
MNpunoxeHue, ctp. 11

B cooTeeTcTBMM CO cTaTben 2 KoHeeHyuuU o buonoaudeckom pa3Hoobpasuu (1992 r.) «cTpaHa
NPOMCXOXOEHNSI TEeHETUYECKNX PECYPCOBY O3HaAYaeT «CTpaHy, koTopas obnagaeTt aTumm
reHeTUYeCKMMM pecypcamu B yCroBusX in-situ». [pyrne onpeaeneHnsi BKNYaT
reHeTM4eckne pecypcbl B yCrnoBusax ex-situ. Hanpumep, ctpaHa nponcxoxgeHus
onpeaensdetcs B ctatbe 1 peweHus Ne 391 AHOckoeo coobuwecmea o pexxume docmyna K
2eHemu4eckum pecypcam (1996 r.) Kak «CcTpaHa, koTopas obrnagaeTt reHeTU4ECKUMU
pecypcamu B yCrnoBusX in-situ, BKMoYasa Te, KOTopble, HAX0AsICb B YCNOBUSAX in-situ, B
HacTosiLee BpeMs HaxoaAaTCs B YCNOBUAX eX-Situ».

CtpaHa, npegocTaBnsoLas reHeTM4YeCcKkne pecypchbil

B cootBeTcTBMM CO cTaTben 2 KoHg8eHYuUU 0 buosioaudeckom pasHoobpasuu (1992 r.) «cTpaHa,
npeaocTaBnsaioLLasi reHeTUYECKNE PecypCbl» 03HaYaeT «CTpaHy, NpeaoCTaBNSAoLLYO
reHeTM4eckme pecypcbl, COOpaHHbIe U3 UCTOYHMKOB iN-situ, BKNtoYas NonynsumMm Kak gukux, Tak
N O4OMALLHEHHbIX BUAOB, MO0 NOMyYEHHbIE N3 NCTOYHMKOB €X-Situ, HE3aBUCUMO OT TOrO,
NPOUCXOOAT OHW U3 STOW CTPaHbl U HETY.

KynbTypHas o6wuHa

«CoumanbHas o6LnHa» onpeaensaeTcs Kak Kpenko CniodYeHHas counanbHas eauHmiua, YneHbl
KOTOPOW UCMbITbIBAKOT CUITbHOE YyBCTBO €4MHCTBA U CONUOAPHOCTU M KOTOpas oTnnyaeTcs ot
APYrmx o6LMH Hann4Unem coBCTBEHHOM KynbTypbl UK KyNbTYpHOro obpasua nmbo BapnaHToM
POOOBOW KyNnbTypbI?L,

KynbTypHOe pa3Hoobpa3sune

B cooteeTcTBMM ¢ KOHBeHYuUel 06 oxpaHe U MoowpeHuUU pasHoobpasusi hopm KyribmypHO20
camosbipaxeHus (2005 r.) OpraHusaumm O6beanHeHHbIX Haumin no Bonpocam obpasoBaHug,
Hayku n kynbTypbl (FOHECKO), kynbTypHOE pa3Hoobpasne o3HavaeT MHoroobpasune gopm, ¢
MOMOLLLbIO KOTOPbIX KyNbTypbl Fpynn 1 obLeCcTB HAaXoa4AT CBOE BblpaXeHue. I3Tu popMbl
CaMOBbIpaXeHNsi NepeaaknTCs BHYTPU FPynn U OGLLECTB U MeXay HUMUZZ,

BbipaxeHus KynbTypbl

B KoHeeHyuu 06 oxpaHe u noowpeHuu pa3Hoobpa3susi popM KyribmypHO20 CaMOo8bIpa)KeHUsI
(2005 r.) OpraHusaummn O6beanHeHHbIX Haumn no Bonpocam o6pasoBaHusi, HAyKn U KynbTypbl
(KOHECKO) BbipaxkeHMs KynbTypbl ONPeaensoTCa Kak «Takne (popmbl CaMOBbIpaXKeHUs,
KOTOpble NpeacTaBndaT cobor pesynbTaTt TBOpYEeCTBa OTAENbHbLIX S, rpynn unm obLLecTs n
KOTOPbIE UMEIOT KyNbTYpHOE CofepXaHne»?,

KynbTypHOe Hacneaue

Ana uenen KoHeeHyuu 06 oxpaHe 8CeMUPHO20 KyrbmypHO20 U NpupodHO20 Hacneodusi

(1972 r.) OpraHusaunn O6beamHeHHbIX Haumin no sBonpocam ob6pasoBaHusi, HAyKn U KynbTypbl
(KOHECKO) kynbTypHbIM Hacrneguem cuMTaloTCa criegyrome oobekTbl, NepedncrieHHbIe B
craTbe 1:

(a) mamsimHuku: npoussedeHus apxumeKmypbl, MOHYMeHmarbHOU CKybrnmypbl u
XKUBOMUCU, 351IeMEHMbI UNlu CMPyKmMypbl apXeosioeu4decko20 xapakmepa, Hadnucu,

2 [MpoekT rmoccapus, NPeanoXeHHbIM Ha CoBELLaHNM rpynnbl 3KkCnepToB U3 HuaepnaHaos, co3BaHHOM 61opo
HaumoHanbHom komuccun Hupepnangos no sonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

22 MyHkT 1 cTaTbn 4 KoHeeHumn FOHECKO 06 oxpaHe 1 nootpeHun pazHoobpasunsi popM KynbTypHOro
camoBblpaxeHus, 2005 r.

2 MyHkT 3 ctaTn 4 KoHeeHumn FOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasnst dopm KynbTypHOro

camoBblpaxeHus, 2005 r.
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newepsbl U epynbl 371IEMEHMO8, KOMOpPbIE UMEM 8b10atoUyoCcsl yHUBePCaslbHYO
UEeHHOCMb C MOYKU 3peHUsT UCMopuUU, UCKyccmea Unu HayKu;

(b) aHcambnu: epynrnbl U3onUpPO8aHHbIX UM 06beOUHEHHbIX CMPOoeHUU, apxumeKkmypa,
eOUHCMEO uru €es3b C nel3axxem KoOmopbix npedcmassisiom 8bl0arulyrcs
yHU8epcarbHyt UEHHOCMb C MOYKU 3PEHUST UCMOPUU, UCKyccmea Usu HayKu;

(c) docmonpumedamernbHbie Mecma: npou3eedeHuUs Yesioe8eKka Unu Co8MeCMHbIe
meopeHusi Yesioeeka U npupodbl, 8 MakXe 30Hbl, 8K/TKOYasH apxeosioaudecKue
docmonpumeyamerbHbie Mecma, rnpedcmasssolwue 8bi0aroUWyCs yHUBEPCasTbHYH
UEHHOCMb C MOYKU 3PEHUSI UCMOPUU, 3CMemUKU, 3MHOI02uu Uil aHmporosio2uu.

KynbTypHas caMOGbITHOCTb

«KynbTypHasi camobbITHOCTb» YKa3blBaeT Ha Hanu4Me COOTBETCTBUSA Mexay OOLMHON —
HaLMOHaIbHOW, 3THUYECKON, A3bIKOBOW U T.4. — U €€ KYSIbTYPHOW XXMN3HblO, a Takke Ha NpaBo
KaXkaoW OBLLMHbI Ha COBCTBEHHYIO KynbTypy?*. KoHeeHuusi Ne 169 MexdyHapodHol
opeaarusayuu mpyda (MOT) o kopeHHbIx Hapodax u Hapodax, eedywux rninemMeHHol obpa3s
JKU3HU 8 He3asucumbix cmpaHax (1989 r.), rmacuTt, 4to npaBUTENbLCTBA OOKHbBI OKa3blBaTb
COAENCTBME MOSIHOMY OCYLLECTBNEHNIO COLMAnbHbIX, 9KOHOMUYECKUX N KyNbTYPHbIX NpaB 3TUX
HapPOAOB NPY YBAXXEHUN NX COLMANbHOM M KyNbTYPHOM CaMOObITHOCTH, X 0Bbl4aeB u Tpaauuni
N UX UHCTUTYTOBZ.

KynbTypHble LLleHHOCTH

B ctatbe 1 KoHgeHyuu 0 Mepax, HarpassieHHbIX Ha 3anpeweHue u rnpedyrnpexoeHue
He3aKOHHO20 8803a, 8bI803a U repedayu rpasa cobcmeeHHoOCmMU Ha KyrbmypHble UeHHocmu
(1970 r.) Oprannszaumn Ob6begmHeHHbIX Haumii no Bonpocam o6pasoBaHus, Hayku U KynbTypbl
(FOHECKO) kynbTypHbIMW LLIEHHOCTAMM CYMTAKOTCH LLEHHOCTU PENUIMO3HOMO UM CBETCKOMO
XapakTepa, KOTopble pacCMaTpMBalOTCA KaXKabIM roCyAapCTBOM Kak NnpeacTaBnsowmne
3Ha4eHue A51a apxeonorum, OMCTOPMYECKOro nepuoaa, NCTopun, nuTepaTypbl, UCKyccTBa n
HayKu 1 KOTOPblE€ OTHOCATCS K NEPeYnCnaeMbiM HUKE KaTeropusam: a) pegkme Konnekumm un
o6pasubl oropbl 1 hayHbl, MUHEPaANorMm, aHaToM1MM U NpeameTbl, NpeacTaBnsaoLWwmne nHTepec
ANSA NaneoHTOoNnornu; b) LEeHHOCTH, KacarLwmecs UCTOPUN, BKNIOYASA UCTOPUIO HAYKN N TEXHUKM,
NCTOPUIO BOWH 1 OOLWECTB, a Takke CBSA3aHHbIE C XXMU3HbIO HaUuWOHarbHbIX AeATenen,
MbICIIUTENEN, YYEHbIX U aPTUCTOB U C KPYMHbIMU HALUOHaNbHbIMU COBbITUAMMU;

C) apxeornorvyeckne Haxoaku (Bknovas obblYHbIE U TalHbIE) U apXeonormyeckme oTKPbITUS,
d) cocTaBHble YacTu pacyNeHEeHHbIX Xy4OXXEeCTBEHHbIX 1 UCTOPUYECKMUX NaMATHUKOB U
apXxeosiorM4eckmx MecT; €) CTapuHHble npeameTsbl 6onee yem 100-neTHen 4aBHOCTU, Takne Kak
HaZnucy, YekaHHble MOHEeTbl U nevaTy; f) aTHomornyeckne maTepuansl; g) XyAOXeCTBEHHbIE
LEHHOCTW, Takne Kak: i) nomnoTHa, KapTuUHbl U PUCYHKM LIENUKOM pyYHOW paboThl Ha ntobon
OCHOBE U 13 NiobbIX MaTepurarnos (3a UCKIMIOYEHEM YepTeXen 1 NPOMbILLMEHHbIX U3OENNN,
YKpaLLEHHbIX OT PYKK); ii) OpuUrMHanbHble NPOM3BEAEHMS CKYNbMTYPHOrO UCKYCCTBA U3 NobbIX
MaTepuanos; iii) opurMHanbHble rpaBlopbl, 3CTaMmbl U NUTorpadun; iv) opurMHanbHble
XyOoXXeCTBEeHHble MOABOPKN N MOHTaXM 13 NobbIX MaTepuanos; h) pegkue pykonucum u
WHKyHabynbl, CTApUHHbIE KHUMW, OKYMEHTbI U U3AaHus, npeacTasnsoLwmne ocobblii MHTEpec
(ncTopuyecknii, XyooXKeCTBEHHbIN, Hay4YHbIA, NUTEpaTypHbI U T.4.), OTAENbHO U B
KONNeKumsx; i) NoYTOBble MapPKX, HANOroBble N aHaNorM4yHble Mapku, OTAENbHO UIK B
KONNeKUMsX; j) apxuBbl, BKIoYas oHO-, POTO- 1 KnHoapxuesbl; k) mebenb 6onee yem
100-neTHen AaBHOCTU N CTAPUHHbIE MYy3bIKalibHble UHCTPYMEHTHI.

24 Teszaypyc FOHECKO, nmeetcs Ha
http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity.

25 KoHBeHumsa MOT o kopeHHbIX Hapoaax U HapoAdax, BeAyLUMX NemMeHHoW obpas XWU3HM B HE3aBUCUMbIX
ctpaHax 1989 r. (Ne 169), nyHkT 2 b) cTaTtbK 2.
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XpaHutenb

KOpuanyeckunin cnosapb bnaka gaet cnegyiollee onpegeneHne XxpaHuTens: «nuuo unu
yypexneHune, KoTopoe COCTOUT Ha NonedYeHnmn unu xpaHeHunn (pebeHka, cCobCTBEHHOCTMH,
AOKYMEHTOB UNn Apyrnx LeHHocTen)y». CorrnacHo TOMY e UCTOYHUKY «NOMeyYnTenbCcTBO»
OTHOCUTCS K YXO4y U KOHTPOSIIO 3a BELLBIO UMW YErNOoBEKOM A5 MPOBEPKU, COXPaHEeHUs Unu
6esonacHocTn. «XpaHutenb» onpegensetca B OKkcopackom crnoBape aHrmMNCKOro A3blka Kak
«NNLO 1N OpraHn3aumnsi, KOTopoe UNn KoTopasa OCyLLECTBASET NONeYnTeNnbLCTBO Hag kKeM-nnbo
nnNn xpaHeHue 4ero-nnbo; onekyH». Cnosapb «Merriam-Webster» cogepxut Takoe
onpeferneHve: «HeKTo, KTo obeperaeT 1 OCyLLeCcTBRSET OXpaHy Unu XpaHeHue». TepMuH
«XpaHUTENb» B KOHTEKCTE TPAANLNOHHBIX 3HAHUIN N BbIPaXXEHU KyNbTYpbl OTHOCUTCS K TEM
o6LWunHaM, HApOAHOCTAM, OTAENbHLIM NMUaM U ApYrMMm cyGbekTaMm, KOTopble B COOTBETCTBUM C
HopMamu 06bI4HOrO NpaBa 1 OPYron NPakTUKOM COXPaHAT, UCMOMb3YIOT 1 pa3BuBatoT
TPaaULNOHHbIE 3HAHUS U BbIpaXKeHUs KynbTypbl. OH BbipaXkaeT NOHATUE, KOTOPOe OTNnYyaeTcs
OT «npaBa COBCTBEHHOCTM» («BrafeHUNA») Kak TaKOBOro, MOCKOSbKY «XpaHuTenb» nepenaet
YyBCTBO OTBETCTBEHHOCTU, rapaHTupyloLee, YTo TPaanLMOHHbIE 3HAHUS UMW BblPaXXeHUSs
KynbTypbl NICNONb3YOTCS TaknMm 06pasom, 4TO 3TO UCNOMb30BaHME ya0BNETBOPSET LLIEHHOCTAM
OGLMHBI U1 HOpMaMm 0BbIYHOrO Npaea.

OObIYHbIN KOHTEKCT

«OBbIYHBIN KOHTEKCT» 03HAYaeT UCMONb30BaHNE TPAANLMOHHBIX 3HAHUI UMW BbIPAXKEHWI
KyTbTypbl B COOTBETCTBUWN C TaKoW NMOBCEAHEBHOM NPaKTUKOM OBLLMHBI, Kak, Hanpumep,
06blYHasA NpoaaXka MECTHbIMWU PEMECTIEHHMKaMM KOMUIA BbipaxkeHui donbKopa B
mMaTepuanbHon gopme?.

O6bIyHOE NpaBo M npoueaypbl

KOpugunuecknii cnoeapb bniaka gaet crnepytollee onpegeneHme obbIYHOrO Npaea: «npaeo,
OCHOBbIBaOLLeecs Ha 00bl4asXx, KOTOpbIE MPUHATHI B KAYECTBE 3aKOHHBLIX TPEOOBaHUIN UK
o6a3aTenbHbIX NpaBun NoBeAeHUS; NpakTMKa 1 BePOBaHUS, KOTOPbIE CTOSb XXU3HEHHO
Heo6XxoauMbI U NMPUCYLLM YacTU COLMAbHO-3KOHOMUYECKOW CUCTEMBI, YTO K HUM OTHOCATCS TakK,
Kak ecnu 6bl OHKU GbINIM HopMamu nNpaeay. OOGbIYHOE NMPaBO Takke onpeaeneHo Kak
«MNPU3HaHHbIE HA MECTHOM YPOBHE NPUHLMMLI 1 6Ornee KOHKPETHbIE HOPMbI N NpaBuna,
KOTOPbIE COXPAHSATCA U NepefarnTcsa B YCTHOM (hOpPME U MPUMEHSAIOTCS YUPEXAEHMAMM B
pamMkax OOLLMHbI B LIENSX BHYTPEHHEW pernameHTaumnm unm pykoBOA4CTBa BCEMU acnekTaMm
XM3HM»2', POPMbI, B KOTOPbIX BOMNSIOLLEHBI HOPMbI 0OLIYHOrO NpaBa, OTNMYarTCs ApYyr OT Apyra.
Hanpumep, 3akoHbl MOryT ObiTb KOAUPULNPOBAHHLIMU, MMCbMEHHBLIMU UITN YCTHLIMU, YETKO
Bblpa)X€HHbIMW UITM UCNOSTHAEMbIMW Ha OCHOBE TPaAULMOHHOM NPaKkTuKK. ELle oguH BaXHbIN
3NEMEHT 3aKN4aeTcs B TOM, AEUCTBUTENBHO M 3TU 3aKOHbI MPU3HATCA «0uLManbHO»
HaLUMOHanbHbIMM CUCTEMaMK NpaBa CTpaHbl, B KOTOPOW HaxoamTcst 0OLMHA, U/unu cBa3aHbl ¢
3TMMn cuctemamun. Pelwatowmm hakTopom B onpegenieHnn Toro, UMEKT NI HEKOTopbIe
o6blvamn cTaTyc 3aKoHa, ABNSETCS To, cHUTaeT Nn nx obLimHa ropuanyeckn obasatenbHbIMY,
WM OHM NPOCTO OMUCHLIBAOT pearnbHyt0 NPaKTUKY.

HopMmbl 06bIMHOIO NpaBa KacaktTCst MHOMMX acrekToB »XU3HW 06LWmMH. OHM onpeaenstoT npasa u
06513aHHOCTM YNEeHOB OBOLLMHBLI B OTHOLLEHUM BaXKHbIX aCMEKTOB UX XU3HW, KyNbTypbl U
MWPOBO33PEHUSA: HOPMbI 0OLIYHOrO NMpaBa MOryT KacaTbCsl UCMONb30BaHUSI NPUPOLHbIX
pecypcoB 1 AOCTYyNa K HUM; NpaB 1 06s13aHHOCTEN B OTHOLLEHMMN 3eMETlb, BOMPOCOB
HacrneaoBaHUS U UMYLLECTBA; NPaKTUKN AyXOBHOWM XXM3HW; COXPaHEHUs KyNbTYpHOro Hacneaus

26 TunoBble NONOXEHUS A1 HALUMOHAIbHBIX 3aKOHOA4aTeNbCTB 06 OXpaHe BblpaXkeHWi honbknopa ot
HEe3aKOHHOrO UCMOMb30BaHNA U APYTNX HAHOCALWMX yuiepb aencTeuin, 1982 r., nyHkT 42 yactm ll.

lMpaBa Ha oxpaHy TPaAMLMOHHbBIX 3HAHWIA: MOCNEACTBUA NPUMEHEHUSI HOPM M MPaKTUKX 06bIYHOrO Npasa,
CeMuHap-npakTykym no Bonpocam nraHMpoBaHus Hay4HbIX uccriegosanui, Kycko, Mepy, 20-25 mas 2005 r.

27
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1 CUCTEM 3HaHWI1, a TaKkKe MHOTUX APYrMX Bonpocos?®. BbickasblBarocb MHEHWE, YTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI HA 0bblYasiX KOPEHHbLIX HAPOAOB, KOTOPbIE NMPaKTUKYHOTCS
TPaAMLMOHHBIMW OBLLMHAMK, a Takke CONPSXKEHHbIMU C HAMU MECTHBIMU CaHKLMSIMU 3a
HapyLleHWe 3TUX HOpM. BonbLUMHCTBO NpaBuIl, COCTaBNAOLWMNX HOPMbI OGLIYHOMO NpaBa,
MUCbMEHHO He 3ahMKCUPOBaHbI U HE ABMAIOTCS eAUHBIMU A Pa3fUYHbIX 3THUYECKUX Fpyn.
Pasnununs mexagy HopMamm 06bI4HOMO NpaBa 3THUYECKMX FPYNM MOXHO OOBSACHUTL TaKUMK
dakTopamu, Kak s13blk, 6IM30CTb MECT NPOXMBaHUS, MPOUCXOXOEHNE, UCTOPUS, coLmarnbHas
CTPYKTypa 1 3koHOMMKa. OBGbl4HOE MPaBoO He CTaTUYHO, @ AUHAMUYHO, Eero Npasuna Bpems ot
BPEMEHMN MEHSIIOTCS, OTpaXKasi UISMEHEHUS B COLMAnbHbIX 1 SKOHOMUYECKMX YCIOBUAX®,

B psine paboumnx gokymeHtoB MKIP ynomuHaoTcst HopMbl 0GbIMHOMO Npasa 1 npoueaypsbl, a B
HEKOTOpPbIX FOBOPUTCS O TOM, YTO OHW AOSMKHbI YYUTLIBATLCS NpU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPAAULMOHHBIX 3HAHUI U TPAAULMOHHbBIX BbIPAXKEHWIN KyNbTypbl.

OGbI4yHasA nNpakTuKa

OObl4Hasa NpakTuka MOXeT ObITb oNpeaeneHa Kak 4esaTeNbHOCTb M BUAbI UCNONb30BaHWS,
KOTOPbIE PErynupyloT U HAaNpPaBnsaloT pasfnyHblie acneKTbl XN3HM 00LWKNHbI. OOblYHaA NpakTuka
yKopeHeHa B obLUMHEe U NPOABNAETCH B €€ XusHeaeaTenbHoCcTU. Ee Henb3sa BoCcnpuHUMaTh Kak
oTAenbHbIA KOAUMULMPOBAHHBI «3aKOH» Kak TakoBon®.

Ba3a gaHHbIX NoO cornaweHusM o 6MopasHoo6pa3nmn, CBA3aHHbLIM C AOCTYNOM U
COBMECTHbIM NOJfib30BaHUEeM BbIrogamm

Bbasza gaHHbix BOMC no CornaweHnsim 0 6uopasHoobpasun, CBA3aHHbIM C JOCTYNOM U
COBMECTHbIM NOMb30BaHWEM BbIrogamu, npeacraBnset cobom aNEeKTPOHHYI0 OHNAaNHOBYHO
KONSEKLMIO «PYKOBOLCTB MO KOHTPAKTHOW NMpakTUKe, pyKoBOAALLMX NPUHLUMOB N TUMOBbLIX
NoNOXeHW B 061acTn UHTENNEKTyanbHOM COBCTBEHHOCTM AN NCMOSb30BaHMS B KOHTPAKTHbIX
cornaweHusix 0 4OCTyne K reHeTUYECKMM pecypcamM U COBMECTHOM NOMb30BaHWUM BbIro4amu, C
y4yeTOM 0cob0ro xapakrepa 1 noTpebHOCTEN PasNNYHbLIX 3aMHTEPECOBAHHLIX CTOPOH,
pasfMYHbIX FTEHETUYECKMX PECYPCOB U pasnuyHbIX hopm nepenaydn B pasnnyHbiX cpepax
MONUTMKM B 06MNacTu reHeTUYeckux pecypcoB»>l. B kadyecTBe cpeacTBa co3fgaHusa noteHumana
OHa HanpasneHa Ha obecneyeHne NHPOPMaLNOHHBIX PECYpPCOB Ans TeX, KoMy TpebyeTca
NMOMOLLb B OTHOLLEHUWN OENCTBYIOLEN NpakTukn B obnactn NC, goctyna nu COBMECTHOro
NCNONb30BaHNA BbIrog, U reHeTUYECKUX PECYPCOB, a B KA4eCTBE aMNupudeckon 6asbl oHa
npeaHasHaveHa cogenctasoBaTh paspaboTtke B BOUC pykoBoasLWMX NPUHLMNOB MO JOCTYNY K
reHeTUYECKMM pecypcam 1 COBMECTHOMY MOMb30BaHuMI0 Bbirogamm®2,

HDepuBar

B nyHkTe (e) ctatbmn 2 Hazolicko2o npomokonia peaynupogaHus docmyrna K 2eHemu4eckKum
pecypcam U CoO8MeCmMHO20 UCMOIb308aHUs Ha cripasednueoll U pasHoU OCHOBE 8bI200 om UX
npumeHeHusi K KoHeeHyuu o buonoeudeckom pasHoobpasuu (2010 r.) npuBegeHo cnegyrowee
onpegeneHve: «aepuBaT» O3Ha4yaeT eCTECTBEHHO BCTpeyatoLleecs bGruoxmmmyeckoe
coeauHeHune, SBnsioLLeecs pe3ynbTaToM reHeTUYeCcKon akcnpeccumn nnu metabonmama
BMONOrMYECKUX UM rEHETUYECKNX PECYPCOB, AaXe €CNN OH HE COAEPXKUT

28 O6GbIYHOE NpaBo, TPAAMLMOHHBIE 3HAHUS U MHTENNeKTyanbHast CoObCTBEHHOCTbL: aHanm3 Bonpocos (2013 r.),
https://www.wipo.int/export/sites/wwwitk/en/resources/pdf/overview_customary_law.pdf.
29 Mon Kypyk, «AdprkaHckme HopMbl 00bIMHOTO NpaBa 1 oxpaHa dornbkiopax», Copyright Bulletin, XXXVI, No.2,

2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris,
25 April 1978, Gazette du Palais, 1978.2, p. 448.

30 OGbIYHOE NpaBo, TPAAMLMOHHBIE 3HAHUS U UHTENNeKTyanbHast CobCTBEHHOCTbL: aHanm3 Bonpocos (2013 r.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.
s Cwm. gokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 NyHKT 2; oHnawHoBas 6a3a AaHHbIX JOCTYMHA Ha:

https://www.wipo.int/tk/en/databases/contracts/index.html.
82 Cm. gokymeHT WIPO/GRTKF/IC/17/INF/11.
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(byHKLl,I/IOHaJ'IbeIX eanHnL HacneaCcTtBeHHOCTU».
I'Ipousaongle npoun3segeHus

B obnacTtu aBTOpCKOro npaea TEPMUH «NPOU3BOAHbBIE NPOU3BEAEHNS» OTHOCUTCS K MepeBoaam,
agantauusiM, My3blkarnbHbIM apaHXXUpoBKaM U ApyrMM nepegerikam paHee CyLecTBOBaBLUMX
npounsBedeHnn, KOTOpble B COOTBETCTBUU C NYHKTOM 3 cTaTbn 2 bepHckol KoHeeHUuu 06
oxpaHe numepamypHbIX U Xy00xxecmeeHHbIX rnpoussedeHuli (1971 r.) oxpaHaTCA HapaBHe C
TakvMMmu npou3BefeHnsimm 6e3 yuiepba npasam aBTopam paHee CyLLeCTBOBaBLUNX
npousseaeHnin®®. ITOT TepMUH MHOTAA UCNONb3yeTcs B 6oree LWNMPOKOM 3HaYEHUN U
OoXBaTbIBaeT KOMNUIALUN/COOPHNKM NPOM3BEOEHNIA, OXPAHAEMbIX B COOTBETCTBMM C MYHKTOM 5
cratbu 2 KoHBeHumK, (a Takke nyHKTOM 2 ctatbk 10 CoeanaweHusi BcemupHol mopaosoli
opeaHusayuu (BTO) no mopaosbim acriekmam npas uHmersnnekmyarnbHolU cobcmeeHHocmu
(1994 r.) (CornaweHuns TPUIMC) u ctatben 5 [Jozosopa BOUC no asmopckomy ripagy (1996 r.)

(OAIT))*.

B 3TOM cMbICne TepMUH «MPOM3BOAHOE NPOM3BEAEHNE» BKIOYAET KOMMUNSALMN AaHHbIX UK
MHbIX MaTepnanos B MalLMHOYUTAEMON UMK MHOW hopMe, NpeacTaenstoLLme coboit no
noabopy 1 pacnornoXeHio MmaTepuarnos pesynbTaTt UHTeNnnekTyansHoro Tsopyectea®.
Mpov3BeneHus, NpeacTaBnsoLWme cobor KOMNUMALMIO UMM COOPHUK, OXPaHSAOTCS B
cooTBeTCTBMU C BepHckon KoHBeHLMeR Hapsaay ¢ NpoYMMy NPou3BOAHBLIMU NponsseaeHnammnse,

JNIn4yHOE HEMMYLLLECTBEHHOE NPABO aBTOpa MOXET OrpaHNYMBaTL NPaBO TPETbMX NNL, Ha
co3faHune NpousBoAHoro npounsseaeHus. MoaTomy gaxe B criyyae, eCnm no 4oroBopy unu
3aKOHY NMLIO BrpaBe BHOCUTb U3MEHEHMS B MPOM3BeaeHME U UCNONb30BaTb ero Asns
CO3[jaH1s NPOVU3BOAHOIO NPOU3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBaTb BCAKOMY
M3BpaLLeHNIo NPon3BeaeHUs, CNOCOGHOMY HaHeCTM yLepb penyTaumm aBTopa.

B HekoTopbIX LPUCONKLMAX OnpeaeneHne NponsBoAHbIX NpousseaeHuin buinno nepepaboTaHo
NPUMEHUTENBHO K TPAANLMOHHBLIM BbIPXXEHNSIM KynbTypbl. B cOOTBETCTBUM C TUXOOKeaHCKUM
peauoHarsibHbIM Murno8biM 3aKOHOM 06 oxpaHe mpalduUUUOHHbIX 3HaHUl U rposieneHul
Kynbmypbi (2002 r.) 3TOT TepMuH 0603Ha4aeT nobon pesynbTaT UHTENNEKTYarnbHOro
TBOPYECTBA UM MHHOBALMIN, CO3[AaHHbIA HA OCHOBE UMK 3a CYET TPAANLMOHHbBIX 3HAHWUIA UNn
BbIPaXXEHWUIA KynbTypbI®'.

MocsAraTenbcTBO

B cooTBeTcTBUM CcO cTaTben 6bis bepHckol KoHeeHuuu 06 oxpaHe fiumepamypHbIX U
Xy0oxxecmeeHHbIx rpouseedeHud (1971 r.) TepMuH «nocaraTenbcTBo» 0603HavaeT ywepd
4YeCcTu UnNu penyTaumm aBTopa. IATOT TEPMUH OTHOCUTCS K AENCTBUSAM, KOTOPbIE HE ABMATCS
haKkTU4eCKMM n3mMeHeHnem cobCTBEHHO NPOM3BEaEHNS NN BMeLLaTenbCcTBOM B Hero. OH
0003Ha4aeT OENCTBME «B OTHOLUEHUNY NPOUN3BEAEHUS. TEPMUH «MOCAraTenbCTBO» Obif
pobasneH B KoHBeHUMto Ha Bproccenbckon KoHepeHLUMM N0 NEPECMOTPY C LiENbl OXBaTUTb
Takoe MCcnornb3oBaHMe Npou3BedeHnsi, KoTopoe HaHocuT yuepb aBTopy. OH OTHOCUTCSA K

33 MyHkT 3 cTatbn 2 bepHckon KoHseHumun. «lNepeBoabl, agantauny, My3blkanbHble apaHXMpoBKU U Apyrue
nepeaenky nuTepaTypHOro Unm XygoXXeCTBEHHOIO NPOM3BEeAEHUS OXPAHSOTCS HapaBHE C OPUrMHaNbHbLIMU
npousseaeHunsimu, 6e3 yuiepba npaBam aBTopa OPUrMHaNbLHOTO NPOU3BEAEHNS».

34 My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro Npaea M CMEXHbIX Npas 1
"moccapwvii TEpMUHOB MO aBTOPCKOMY MpaBy U CMeXHbIM npaBam», BOWC.

35 MyHkT 5 cTatbn 2 BepHckor KoHBeHUmW, NyHKT 2 ctatbkh 10 Cornawenus TPUMC, ctatbs 6 [JoroBopa no
aBTOPCKOMY MpasBy.

36 Cm. Cam PukeTcoH n IxenH C. TmH3bypr, Mex0yHapodHoe agmopcKoe paso U CMEXHbIe rpasa — 8 paMmKkax
u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. |., p. 485.

87 TUX0OKEaHCKUI pernoHanbHbIA TUMOBOM 3akoH OT 2002 r. 06 oxpaHe TpaAULMOHHbLIX 3HAHWUIA U NPOSIBNEHNIA

KynbTypbl, 4acTb |. 4.



WIPO/GRTKF/IC/39/INF/7
lNpunoxeHue, cTp. 16

cUTyauuam, Korga npovssegeHne coobliaeTcs TakuM 06pa3oMm, YTO 3TO HAHOCUT Bpen
aBTOpYy®.

PaCKprTbIe TpaaAnUNOHHbIE 3HAHUA

«PackpblTble TpagMUNOHHBbIE 3HAHUA» OTHOCATCS K «[TPaAULMOHHBIM 3HAaHUSAM, KOTOpble
AOCTYMHbI NMLaM, He SABMSOWNMCS YleHaMy KOPEHHOM UM MECTHOWN OBLLMHbI, KOTopast
paccmaTpuBaeTcs Kak ‘HocuTernb' [TpaauuMOHHbBIX 3HaHUA]. Takue [TpaguuMOHHbIE 3HaHUSA]
MOryT BbITb JOCTYNHBLIMW ANSA LUMPOKOKW NYGMMKKU, AOCTYN K HAM BO3MOXEH NOCPEACTBOM
MaTepuanbHbIX AOKYMeHTOB, MIHTepHeTa 1 Npounx BUO0B TENEKOMMYHUKALWA U 3anuncu.
[TpagMuMOHHbIE 3HaHWS] MOTYT ObITb PacKpbITbl TPETLUM NULAM UKW NMLAM, HE ABMAOLWNMCS
YfieHaMW KOPEHHbIX 1 MEeCTHbIX OOLUUH, OTKyAa 6epyT Havano [TpaguumnoHHbIe 3HaHUs], ¢
paspeLLeHnst KOPEHHbIX U MECTHbIX OBLLIMH 1N 6e3 OHoro»*°,

B nokymeHTe «Cnmncok 1 KpaTKoe TEXHUYECKOE NMOSICHEHNE PasnMYHbIX (hOPM, B KOTOPbIX MOXHO
HanTn TpaguumoHHble 3HaHna» (WIPO/GRTKF/IC/17/INF/9) npuBoguTcst 4ONOMNHUTENBHOE
o6cyXaeHne packpbITbiX TPAAULMOHHBIX 3HAHWUA 1 HEPaCKPbITbIX TPAAULMOHHbBIX 3HAHWIA.

PackpbiTue

CornacHo topugmnyeckomy crioBapto bnaka, «packpbiTve» o3HayaeT BbisiBrieHNe (bakToB uUnm
aKT unu npouecc obHapoaoBaHMsA TOro, YTo ObINO HEM3BECTHO paHee. B cdepe aBTOpCKOro
npaBa TEPMUH «PaACKPbITUE» MOXET 03Ha4YaTb obecneyvyeHne Toro, YTobbl LMpokas nybnvka
BrepBble Nofy4mna AocTyn k npounsseneHnto. MNepeas nybnukaums nponsseseHns sBnseTcs
OLHOM — HO HE eQMHCTBEHHON — 13 (DOPM PaCKpPbITUS, MOCKOSbKY pacKpbITe NPon3BeLeHN
MOXET TaKkKe NPoUCXoanTb NyTemM AENCTBUN, HE CBSA3AHHbLIX C KOMUPOBAHWEM, HanpuMmep nyTem
NyGNMYHOro UCMoNHeHWs 1 nepenayn B a¢pup no nposogam®. B cooTBETCTBMM C HOPMaMU
MeX4yHapoa4HOro aBTOPCKOro npasa Npu3HaHWe Takoro npaea He SABNsieTcs ob6a3aTenbHbIM.

B GepHckol koHeeHUUU 06 oxpaHe numepamypHbIX U XyG0XXeCm8eHHbIX rpou3eedeHull

(1971 r.) roBopuTCst 06 UCNONB30BaHWMM NYONMYHO PaCKPbITbIX MPON3BEAEHUIN B KOHTEKCTE
UCKIKOYEHMI, NPY 3TOM aBTOP MMEET NpPaBO PacKpbiTb 0OLLECTBEHHOCTM CBOE Npou3BeaeHne™:.
B cooTtBeTCcTBMM C ONpeaeneHHbIMN HauMOHaNbHbIMK 3aKOHAMM «NPAaBO Ha PacKpbITUE»
ABMNAETCHA NIMYHbIM HEMMYLLECTBEHHbLIM NMPABOM.

TpeboBaHuMA 0 pacKkpbITUn

PackpbITve SIBNSeTCs YacTbio NTOrMYeckoro 060CHOBaHUsi NaTEHTHOMO 3akoHoAaTeNbCcTBa*?.

B cooteeTcTBMM CO cTaTben 5 [Joeogopa o nameHmHou koonepauuu (PCT) nateHTHOe
3aKOHOAATEeNbCTBO HanaraeT Ha NaTeHTHbIX 3asBuTenen oblee 0653aTeNbCTBO «packpbi8ams
u3obpemeHuss docmamoYHO SCHO U MOIHO, YMobbl u30bpemeHue Moasio bbimb
ocyuwecmearieHo crieyuanucmom 8 daHHou obnacmuy. OpHako «TpeboBaHVe O packpbITUN»
MCnonb3yeTcs B NocneaHee Bpems B kKavyecTBe obLero TepMmHa NpUMEHNTENbHO K pedopmam,
KOTOpbl€ NPOU3OLLIM B MATEHTHOM 3aKOHOA4ATENbCTBE HA PErMOHaNIbHOM UIM HALMOHaNbHOM
YPOBHE, 1 NpeaioxKeHnsaM o pedopMMpOBaHMN MEXAYHAPOLHOIO NaTeHTHOro
3aKoHoAaTenbCTBa, KOTopble ByayT KOHKPETHO HanaraTb Ha NATEHTHbIX 3asBUTENEN

38 Cam PuketcoH u xenH C. M'vH3bypr, MexdyHapoOHOe asmopCcKoe npaso U CMEXHbIe rpasa — 8 paMkax U 3a
pamkamu bepHckol KoneeHuyuu, Oxford, Vol. 1., p.603.

39 CnmMCoK 1 KpaTKoe TEXHNYECKOE MOSICHEHME Pa3NuYHbIX POPM, B KOTOPbLIX MOXHO HANTW TpaguLMOHHbIE
3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 npunoxeHus.

40 My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro npaBa M CMEXHbIX Mpas,

aaMUHUCTPaTUBHOE ynpaBrieHne kKoTopbiMu ocyluecTnsieT BOVC, n Moccapuii TEpMUMHOB NO aBTOPCKOMY
npaey U CMeXHbIM npasam», CTp. 282.

41 Crtatbu 10bis n 11. Cm. Takke Cam PukeTtcoH n xeiiH C. MmH30ypr, MexxdyHapoOHoe aemopcKoe rnpaso u
CMeXXHble rfpasa — 8 paMkax u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., p. 614.

42 CM. fokymeHT WO/GA/32/8, cTp. 32 npunoxeHus.
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06a3aTenbCTBO pacKpbiBaTb HECKOMLKO KaTeropuin nHopMaLmm, Kacarowencs TpagnumoHHbIX
3HaHWIN U/MN FEHETUYECKUX PECYPCOB, KOr4a OHM UCMONb3YyoTCs B pa3paboTke n3obpeteHus,
NPUTA3aHNE Ha KOTOPOE COAEPXKUTCS B NaTEHTE UMK 3asiBKe Ha NaTeHT*,

B OTHOLIEHMM METOA0B PaCKPbITUSI, OTHOCSILLIUXCA K FTEHETUYECKUM pecypcam U TpaanLNOHHbLIM
3HaHWUAM, BbINN PAacCCMOTPEHbI TPY LLIMPOKME PYHKLIUN:

- packpbITME MNOObIX FEHETUYECKNX PECYPCOB/TPAANLMNOHHBLIX 3HAHWIN, AeNCTBUTENBHO
MCMONb30BaHHbIX B X04e CO34aHusi n3obpeTeHus (onucaTtenbHas yHKUMA UK PYHKLUS
NPO3payYHOCTUN, OTHOCSLLMECS K CAMUM FreHETUYECKUM pecypcam/TpaguLMOHHBbIM 3HaHUSIM
N K UX B3aUMOCBSI3U C U300OpeTEHNEM);

- packpbITVe AEACTBUTENBHOIO UCTOYHUKA FeHETUYECKNX PEeCYpPCOB/TPaaNLIMOHHbIX
3HaHWI (PYHKLNS PacKpbITUS NPOUCXOXKAEHNS, OTHOCALLASICS K TOMY, rAe NosyyYeHbl
reHeTUYecKkme pecypchbl/TpaanLMOHHbIE 3HAHMS) — 3TO MOXET KacaTbCs CTPaHbl
nponcxoxaeHus (pasbscHUTb, B COOTBETCTBUM C Kakom topucamnkumnen bbin nonyyeH
NCXOAHbIN MaTepuan), unv 6onee KOHKPETHOTO MECTOHAXOXAeHMs (Hanpumep, ons
rapaHTUM TOro, YTO AOCTYN K FEHETUYECKMM pPecypcam BO3MOXEH, YTO rapaHTMpyeT
BO3MOXXHOCTb NMOBTOPEHUSI UM BOCNPOM3BEAEHUSI N306peTeEHUsT); U

- obecneyveHne obA3aTenbLCTBa UK foKa3aTenbCTBa NpeasapuTenbHOro
nonyyYeHHoro cornacus (pyHKums cobnogeHns, OTHOCSLLASACA K 3aKOHHOCTM JOCTyna K
reHeTU4eCcKnm pecypcam/ TPagnLNOHHBIM 3HAHUSAM) — 3TO MOXET NoBJeYb 3a cobou
AOKa3blBaHNE TOro, YTO reHeTUYECKNE pecypChbl/TpaguLNOHHbIE 3HAHWS, UCNONb30BaHHbIE
B M306peTeHnm, ObINn NOMyYeHbl N UCMOMb30BaHbI B COOTBETCTBUN C
3aKOHOAATENbCTBOM, MPUMEHMMOM B CTPAHE NMPOVCXOXAEHWNS, NN B COOTBETCTBUN C
ycnosmsiMv ntoboro cneunanbHOro cornalleHus, B KOTOPOM OTMEYEHO npeaBapuTernibHoe
ob6ocHOBaHHOE cornacue, unu gokasblBaHuMe TOro, YTo Nofaya 3asiBkM Ha naTeHT bbina
OCyLLECTBEHa B COOTBETCTBUM C NpeaBapuTeNibHbIM 060CHOBaHHbLIM cornacuem*,

Bbinn npegnoxeHbl anbTepHaTUBHbIE MEXaHM3MbI B OTHOLLEHUM TpeBoBaHMn O packpbITUN®®,
Ewe ogHa mexayHapoaHas nHuumaTtmea B OTHOLWEHUN TpeboBaHMst O pacKpbiTUN —
npeanaraemas ctatba 29bis CoznaweHus BcemupHol mopaoeol opeaHu3ayuu (BTO) no
mopao8bIM acriekmam rpas uHmersnrnekmyasrnbHol cobecmeeHHocmu (1994 r.) (CornalueHus
TPWMC), npeanoxeHHasa ans obcyxaeHns paaom cTpaH?s,

[JoKkymeHTUpOBaHue

B Okcdhopackom crioBape aHrMMCKOro si3blka COAEPXKUTCA cnegytowee onpeneneHune
OOKYMEHTMPOBaHUA: HaKorneHne, knaccudukaumsa n pacrnpocTpaHeHne nHopmauuu;
cobpaHHbIN B Xoae aToro matepman. [OoKyMeHTUpoBaHME TPaaLMOHHBIX 3HAHUA MOXET
BKMOYaTb UX 3anuUcb, pernctpaumio, potorpacdompoBaHue unm BoCnpomsBeaeHne Ha NiieHke —
BCE TO, YTO COAEPXKUT B cebe aneMeHT (OUKCUPOBaHNS TPAOULMNOHHBIX 3HAHWUA Taknm obpasom,
YTO OHWU COXPAHSOTCSA U MOTYT ObITb JOCTYNHBIMU ANS1 APYTUX MNL, C LieNblo UX NO3HAHWUS.

[ OKyMeHTMpOBaHWe OTNMYaeTCcs OT TPagMLUMOHHBLIX CNOCOD0OB COXpaHEHUA W nepedayvn 3HaHun
N TPAAMLMOHHBIX BblPaXXEHWIM KyrbTypbl B pamkax OB6LLMHbI.

43 B oTHOLWeHUN gononHuTensHow nHdopmaumm cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 npunoxeHus 1.

44 Cwm. TexHuyeckoe nccrnegosaHne BONC oTHocuTenbHO TpeboBaHMin MO packpbITMO MHOpMaLnK,
OTHOCSALLENCS K TeHETUYECKUM pecypcaM 1 TPaaMLUMOHHBLIM 3HaHuAM, nyonukauma BOUC Ne 786(E), ctp. 65.
B utoHe 2017 r 6110 BbINyLeHo HoBoe uccnegosaHe BOMC no TpeboBaHmsiM, KacatoLwmMMCs pacKkpbITUS
naTeHTHon nHdopmaumm, osarnaeneHHoe « OCHOBHbIE BOMPOCHI, CBA3aHHbIE ¢ pa3paboTkon TpeboBaHuii k
pacKpbITUIO NAaTEHTHON MHAOPMAaLMN B OTHOLLEHUN FEHETUYECKMNX PECYPCOB M TPAOULMNOHHBIX 3HAHUIY;
AOCTYnHO Ha: https://www.wipo.int/publications/en/details.jsp?id=4194.

45 HokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTUBHOE NpeanoxeHue).

46 LokymeHT TN/C/W/52.
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[lokyMeHTMpOBaHNe nmeeT 0coboe 3Ha4YeHne, MOCKONbKY HEPEOKO OHO SABMNSIETCA CPeacTBOM, C
NOMOLLIbIO KOTOPOTO MOAM 3a NpeaenaMy TPaauLMOHHOIO Kpyra nony4aroT A0CTyn K
TPaAMUMOHHBLIM 3HaHMAM*'. B gokymeHTe «CnnCoK 1 KpaTKoe TEXHUYECKOe MOsSICHEHME
pasnuyHbIX (POPM, B KOTOPbIX MOXHO HANTW TPAAULMOHHbIE 3HAHUA»
(WIPO/GRTKF/IC/17/INF/9) npnBoantcsa gONosHUTENbHOE 00CYXAEHNE AOKYMEHTUPOBAHHbIX
TPaAMLMOHHBIX 3HAHUIN N HEAOKYMEHTUPOBAHHbIX TPAAULMOHHbBIX 3HAHW.

OomxHasn OCMOTPUTEIIbHOCTDb

KOpugunyeckun cnosapb «Black’s Law Dictionary» naet onpegeneHve 4OmKHON
OCMOTPUTENBHOCTM Kak pa3yMHON OCMOTPUTENBHOCTU, OXXngaemMon OT nmua, CTPEMSILLErocs
BbIMNOMHUTL NpaBoBoe TpeboBaHMe Unm 0643aTenbCTBO, U OObIYHO NPOSABASEMON TakKNM FIULIOM.

CnpaBeanuBoe Bo3HarpaxaeHue

CnpaBeanueoe Bo3HarpaxgeHne o3HavyaeT BO3HarpaxkgeHue, Bbinnadmsaemoe 3a
onpeaeneHHble 4eNCTBUS, KOTOpble Obl OCYLLECTBIEHbI B OTHOLLEHUN NMPON3BEAEHMS NN
06beKTa CMEXHbIX NpaB, B CYMME U1 Ha YCNOBUSX, COOTBETCTBYIOLLMX TOMY, YTO MOXET
paccMaTpuBaTbCs Kak 0bbl4HbIE KOMMEpPYEeCKMe CTaHaapThl B Criyyae, ecnv Bnagenew
aBTOPCKOro npasa Unn CMeXHbIX NpaB NpeaocTaBun paspeLlleHne Ha OCyLLeCcTBEHNE 3TOro
aencteus. Takoe Bo3sHarpaxkaeHue obbl4HO BbiNaynBaeTcs B Cryyasx, korga
MUMYLLLEECTBEHHbIE NMPaBa CBEAEHbI K NpaBy Ha Bo3HarpaxaeHune (1 B LLenoM NpUMEHSITCA Ha
OCHOBaHUKN HegobpoBonbHON NuueH3nn)*. [Jozogop BOUC no ucronHeHuUsiM u ¢hoHo2pammam
(1996 r.) (ON®D) B nyHKTe 1 cTaTbk 15 NnpegycmaTpuBaeT, YTO UCMOSTHUTENW U NPOU3BOAUTENN
PoHOrpaMm Nonb3yrTCA NPaBoOM Ha eANHOBPEMEHHOE CrpaBeanIMBOe BO3HarpaxaeHve 3a
NPsiMOE UIM KOCBEHHOE UCMNOSb30BaHMe hoHorpamm, onyGrIMKOBaHHbIX B KOMMEPYECKMX
uensx, ans acmpHOro BeLLaHnsa nnu nodoro cooblueHna ans sceobLlero ceegeHns. Tem He
MeHee cornacHo nyHkTy 3 cratbun 15 nbas JoroapuBatowasics CTopoHa MOXET OrpaHNyYnTb
3TO NpaBo MM — NpU yCrioBUW, YTO OHa caenaeT OroBopky K [loroBopy — oTka3aTbCsl OT ero
NPUMEHEHUS.

UckniovyeHus

TepMUH «UCKIMOYEHNsI» YCTaHaBNMBaET OrpaHMYEeHns Ha NCMNOMNb30BaHNe NPou3BeaEeHS,
OXpaHSAEMOro aBTOPCKMM NpaBoM. VICKNoYeHMs B NepBYIO 0Mepeb KacakTcsa 4ENCTBUI MO
OTHOLLUEHUIO K OXpaHAeMbIM 3fieMeHTaM. VIHorga noHATUE «UCKNIOYEHNS» OXBaTbiBaeT
3aKkoHoAaTerbHble pelleHns (Hanpumep, TeKCTbl 3aKOHOB UK CyAebHbIX peLlleHuin), B
COOTBETCTBMM C KOTOPbIMM MOHOMONWS BriagernbLa nepectaeT pacnpoCTPaHATLCSA Ha
onpegeneHHble OpuUrMHarbHble NPOU3BEAEHNS, OQHAKO B LLESIOM 3TO OTHOCUTCSA K
onpeeneHnio Toro, Kakne BMAbl NCNOMb30BaHUS OXPaAHAEMbIX 3N1eMEHTOB He TPebyoT HU
Bbl4aun paspeLLeHusi, H1 BbinnaTbl Bo3HarpaxaeHus*®. B bepHckol KoHseHuuu 06 oxpaHe
niumepamypHbIX U Xy0oxecmeeHHbIX rpousdsedeHud (1971 r.) npegyCMOTPEHO NPUMEHEHME
TpexcTyrneH4YaTon NPOBEPKN AN onpegeneHns BO3MOXHOCTU paspeLleHns UCKITIOYEHWUN:

(i) ncknoyeHne MOXeT pacnpoCTPaHATLCH NULLIBL Ha onpeaeneHHble ocobble criyvau;

(i) mcknYeHre He OOMKHO NPOTUBOPEUYUTL HOPMAITbHOMY MCNOSTb30BaHUIO NMPOU3BEAEHMS U

47 OT4eT 06 MHCTPYMEHTAPUN MO YNPaBNEHNIO MEXaHU3MaMW BINSIHUS UHTENNEKTYyanbHoW cO6CTBEHHOCTH Npu
OOKYMEHTUPOBaHNM TPaaMLUMOHHBIX 3HaHWI U reHeTnyecknx pecypcoB (WIPO/GRTKF/IC/5/5), ctp. 4
NPUIOXEHUS.

48 My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0611acTii aBTOPCKOro npaBa Y CMEXHbIX Mpas,

afMVHUCTpaTMBHOE ynpaBsreHne koTopbiMu ocylectenseT BONC, n Mmoccapuin TEpMMHOB NO aBTOPCKOMY
npaBy M CMEXHbIM NpaBam».

49 WccnepoBaHue «McknoveHns 1 orpaHnyeHusi B aBTOPCKOM MpaBe Y CMEXHbIX NpaBax», NOAroTOBMNEHO
Meepom CupuHennu, WCT-WPPT/IMP/1, 1999 r., cTp. 2.
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(iii) oHO He JOMKHO yLLEMNATL HEOBOCHOBAHHLIM 06PA30M 3aKOHHbIE MHTEPECHI BNaaenbLeB
npas®.

BbipaxeHue pencreuem

«BblpaxeHuss AeNCTBUEM» 03HAYaeT BblpaXKeHWs1 NOCPEACTBOM Tena Yenoseka®t. OHu moryT
BKMOYaTb HAPOAHbIE TaHLbl, ApaMaTypruio U XyaoXeCTBeHHbIe (DOPMbl 0GPAO0B 1 He
HY>XOaloTCA B BOMMOLLEHNM B MaTepuanbHon oopme, Hanpumep, B Xopeorpadmyeckoi
3anucun®.

BbipaxeHus conbknopa

B Tunoebix nonoxeHusix BONC-FOHECKO (1982 r.) «Bblpa)keHus1 onbkropa» o3Ha4vatoT
NPOM3BEAEHNS, COCTOSILLME UX XapaKTEPHbIX 3NIEMEHTOB TPaANLMOHHOIO KyrbTYPHOrO
Hacneaus, pa3paboTaHHbIX 1 COXPAHEHHbIX OOLLUMHOWM CTPaHbl NN OTAENbHLIMU €€
npeacTaBuUTENSIMU, OTPaXKatoLWUX TPAANLNOHHBIE XYLOXECTBEHHbIE YasHUSA Takon OOLLMHbI, B
YaCTHOCTH:

()  yCTHble BblpaXeHusi, B YaCTHOCTN HapOAHble Cka3aHWs, HApPOA4Hasi NO33Usi U 3araaku;
(i)  my3blkanbHble BbipaXXEHWUs!, B YaCTHOCTUN HAPOAHbIE NECHU U MHCTPYMEHTArbHas My3blKa;

(iii)  BbIpaXXeHWs1 AENCTBUEM, B YaCTHOCTU HApO4HbIE TaHUbl, ApaMaTyprus n
Xy[oXeCTBeHHble (hopMbl 06pAA0B, HE3ABMCMMO OT TOrO, BOMNSOLLEHbI OHM B MaTepuarnbHyHo
dopMy, UK HET; n

(iv)  BblpaxkeHusi B MaTepuanbHon popme>3,

B koHTekcTe MKI'P TepMuHbI «TPaanLMOHHbBIE BbIpaXXeHUs KYNbTYpPbl» U «BblpaXKeHWst
donbKopa» ABMASTCA CUHOHUMUYHBIMU 1 B3aUMO3aMEHSAEMbIMMU.

CoxpaHeHue ex-situ

B oTHoweHWn onpeaeneHus «coxpaHeHune ex situ» B ctatbe 2 KoHeeHyuUU 0 6uoioau4eckom
pa3Hoobpa3suu (1992 r.) «ex situ» MOXeT NOHMMAaTbLCA KaK «KOMMOHEHTbLI BUONOrMYecKoro
pa3Ho0bpa3uns BHE X eCTECTBEHHLIX MECT 0OUTaHUA Y.

[JoGpocoBecTHas npakTuka

BblpaxeHue «gobpocoBecTHas npakTuka» UCNonb3yeTcsl B onpeaeneHHbIX NONOXeHMAX
GepHckol KoHeeHyuu 06 oxpaHe nnumepamypHbIX U Xy0oxXecmeeHHbIx rpoudsedeHud (1971 r.)
B OTHOLLEHUWN UCKIIOYEHUA N3 aBTOPCKO-NPaBoOBOM OXpaHbl (CM. NyHKT 1 ctatbn 10,
KacaloLwmMnca uMTMpoBaHns, a Takke nyHKT 2 ctatbk 10, kacarowminca cBo6o4HOro
Ncnonb3oBaHNAa NponsBeneHni B o0beme, onpaBgaHHOM MOCTaBEHHOW LIENbIO, B KaYecTBe
unncTpauun yyebHoro xapakrepa). [ns onpegeneHns Toro, kakasi NpakTuka MoxeT

50 MyHKT 2 cTaTbm 9.

51 TvnoBble NOMOXEHUSA AN HaumMoHanbHbIX 3aKoHOAAaTeNbCTB 06 OXpaHe BbipaXKeHu honbKiopa ot
HE3aKOHHOMO MCMOMb30BaHMSA U APYTUX HaHOCALMX ywepb aencteun, 1982 r., nyHkT 37.

52 TvnoBble NONOXEHNSA ANS HaUMOHaNbHbIX 3aKOHOAAaTeNbCTB 00 OXpaHe BbipaXKeHu honbKiopa ot
HEe3aKOHHOrO UCMOMb30BaHNSA U APYrMX HAHOCALLMX yiLepO AeNCTBUIA, NyHKT 37.

53 TuvnoBble NOMOXEHUS AN HAUMOHANbHBLIX 3aKoHOAATENLCTB 06 OXpaHe BbipaXKeHU onbkiopa ot

HE3aKOHHOro MCMOJb30BaHKS U APYrUX HAHOCALLUX yLiep6 AencTBuit, pasgen 2.
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cumTaTbCA «406POCOBECTHON», CrieayeT NPUHATL BO BHUMaHWE KpUTEPUN TPexcTyneH4aTon
npoBepkn™?,

MpaBa hepmepoB

B ctatbe 9.1 MexdyHapodHozo dozosopa Mpodo8osibCMEEeHHOU U CeflbCKOX035UCMBEHHOU
opzaarusayuu (PAO) o eeHemuYecKux pecypcax pacmeHud 0ns rnpouseodcmea
rnpodoeosibcmeusi U 8e0eHUs1 cefibCKo20 X03slcmea NpU3HaeTCcs «TOT OFPOMHbIN BKMag,
KOTOPbI BHOCAT 1 ByayT BnpeAb BHOCUTb B COXpPaHEHNE N pa3BUTUE reHETUYECKNX PeCYpPCOoB
pacTeHWI, KOTOPble COCTABNAT OCHOBY 4191 NPOM3BOACTBA NPOAOBOSILCTBUS U
CENbCKOXO3ANCTBEHHOW NPOAYKLMM BO BCEM MUPE, MECTHbIE N KOPEHHbIE OBLLNHBI U hepmepbl
BCEX PErMOHOB MMNpa, 0COBEHHO LEHTPOB MPOUCXOXOEHUS U pa3HOOOpasns KynbTyp».

CraTtbs 9.2 onpenenseT «npaBa hepMepoB» crnegyowmm obpasom: «(a) oxpaHa
TPaAMLMOHHBIX 3HAHUI, KAacaloLWMNXCsl TeHETUYECKNX PECYPCOB pacTeHW 4Nsi NPON3BOACTBA
NPOAOBONBLCTBMA U BEAEHUS CenbCckoro xo3ancTtea; (b) npaBo Ha paBHOMpPaBHOE yyacTue B
pacnpeaeneHum Bbirog, noydaemMbix OT UCMOSb30BaHNS rEHETUYECKNX PECYPCOB pacTeEHUI
ANS NPON3BOACTBA NPOAOBOSILCTBUSA U BEAEHMS CENbCKOro X03ANCTBA; 1 (C) NpaBo Ha ydacTune
B MPUHATMM PELLUEHUI Ha HaLMOHaNbHOM YPOBHE MO BONPOCaM, CBSI3aHHbIM C COXPaHEHNEM U
YCTOMYMBBIM MUCMOSb30BaHNEM rEHETUYECKMX PECYPCOB pacTeHMIN 1S NpoM3BOACTBa
NPOAOBONBLCTBMA U BEAEHUSA CENbCKOro xo3ancTea». B ctatbe 2 MexdyHapodHo20 KoOeKkca
rnosedeHus lNpodoeoribcmeeHHOU U ceribeckoxossticmeeHHoU opeaHusayuu (PAO) npu cbope u
rnepedaye 3apoldbiwesol ria3Mbl pacmeHull 3TOT TEPMUH ONpeaenseTcs cnegyoLwmm
obpasom: «npaBa, BbiITEKAIOLLME U3 NPOLLIIOro, HacTosLero 1 dyayuwero Bknaga oepmepos B
COXpaHeHne, COBEPLUEHCTBOBAHME M NPEAOCTABEHNE FEHETUYECKMX PECYPCOB PacTEHUN,
0CODEHHO B LieHTpax NpoucxoxaeHust / pasHoobpasus. OTu NpaBa npuvHagnexaT
MexayHapoaHOMy coobLLEeCTBY, BbICTyNatwLEMy B Ka4eCTBe JOBEPUTENBHOIO YNpaBnsoLero
B MHTEpecax HbIHELIHNX U ByayLmX nokoneHuin depMepoB, B Lensx obecneyeHns nonHom
BbIroabl ANa oepMepoB 1 NOAAEPXKKN MPOLOIPKEHNSA NX B3HOCOB, @ Takke AOCTUXKEHUS 0BLLNX
uenen MexayHapoaHoro npoekta ®AO No reHeTUYeCKUM pecypcam pacTeHumny.

dukcauusa

CornacHo topugunyeckomy crnoeapto briaka, dmkcaumen aBnsieTca Npouecc unn pesynbTtaT
3anucm aBTOPCKOro NpousseneHus B ocsaszaemon coopme. dukcauunsa nponsseaeHns unm
obbekTa CMexHbIM Npas B MaTtepuanbHon oopme (B TOM YMche XpaHeHue B NamaTu
9NEKTPOHHOrO YCTPOMCTBA (KOMMNbOTEPA)), 4OSPKHA NPOM3BOANTLCA B AOCTATOYHO CTabMbHOWN
dopme n Takum obpas3om, YToBbI Ha OCHOBE 3TOro NPOU3BEAEHNE UMM OOBHEKT CMEXHbIX NpaB
MOXeT ObITb BOCMPUHAT, BOCNPOU3BEAEH U coobLLieH A0 Bceobliero ceegeHuns®. dukcauums
B MaTepuanbHou hopme He Bcerga ABnsieTcs HeobxoanmbIM yCroBMEM OXPaAHOCNOCOBHOCTH,
opHako bepHckas KoHeeHuusi 06 oxpaHe lumepamypHbIX U XyO0XeCmBeHHbIX npou3gedeHul
(1971 r.) npegycmaTtpuBaeT, YTO HaUMOHarbHbIM 3aKOHOAATENLCTBOM B 0651aCTM aBTOPCKOro
npaBa pukcaums MoOXeT GbiTb NPeAnMcaHa B Ka4ecTBe Takoro ycrnoBus®®. dukcaums B
MaTepuanbHoOn (bopMe TPagULNOHHBIX BbIPaXXEHUI KyNbTypbl MOXET cO34aTb HOBbIE NpaBa
WHTENNeKTyanbHOM COBCTBEHHOCTM Ha Takyto OMKCaLMIO, 1 3TU NpaBa MOryT ObiTb
HEenoCcpeaACTBEHHO NCMOMb30BaHbl AN OXpaHbl CaMUX TPALAULMOHHbLIX BblIpaXXeHWI KynbTypbl —

54 My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0611aCT aBTOPCKOro Npaea M CMEXHbIX Npas,
agMUHWCTPATUBHOE yrnpaBneHne KoTopbiMu ocyulectensetT BONC, v Mmoccapuii TEpMUHOB MO aBTOPCKOMY
npaey U CMeXHbIM npasam», cTp. 289.

55 My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 06/1aCT aBTOPCKOrO NpaBa U CMEXHbIX Npas,
afMVHUCTpaTMBHOE ynpaBsneHue koTopbiMu ocywectansiet BOUC, n Moccapuii TepMUHOB NO aBTOPCKOMY
npaey 1 CMeXHbIM rnpasam», cTp. 290.

56 MyHKT 2 cTaTbu 2
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Takas cTpaTterusi ucnonb3oBanach O/ OXpaHbl APEeBHEro HackanbHOro uckycctea®’.
Bbicka3biBanocb MHEHWNE, YTO M3-3a UCMOMb30BaHNS TEPMUHA «BbIPAXKEHNE» MOXET
BO3HUKHYTb BneyatneHve, 6yaTo 4ns oxpaHbl TPAAUUMOHHBIX BblpaXKeHWU KynbTypbl
cylecTByeT TpeboBaHue no ux gukcaumm®e,

donbKnop

B cooTBeTCcTBUM C OnpefeneHnem, coaepxawmmesa B PekomeHOayuu o coxpaHeHuu
mpaduuuoHHoU Kynbmypbi u ¢honbkiopa (1989 r.) OpraHmsaumm O6beanHeHHbIX Hauun no
BONpocam obpasoBaHus, Hayku u kynbTypbl (KOHECKO), «donbknop (unu TpaguumoHHas u
HapogHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha TPaAMUUSAX KyNbTYPHOrO
coobuectBa TBOPEHWI, BbIP@XXEHHbIX FPYNMNON UNn MHANBMAYYMaMM U NPU3HaHHbIX B Ka4ecTBe
OTPaXXeHUs1 YasiHUN COOBLLECTBa, ero KynbTYPHOW 1 couunarnbHON camMobbITHOCTY;
onbKnopHble 06pasupbl M LEHHOCTU NepeaarTcs YCTHO, NyTEM MMUTaLMK UNU ApYruMu
cnocobamn. Ero dhopmbl BKOYAKOT, B YAaCTHOCTW, S3bIK, IMTepaTypy, My3bIKy, TaHLbl, Urpbl,
Mudponoruo, o6psaapbl, 0bbibaun, pemecna, apxXMTeKkTypy 1 apyrue Buabl Xy4OXeCTBEHHOro
TBOpYECTBaY.

MepBble NOMNbITKA AKCNANMLUTHOIO YperyrimpoBaHms BONPOCOB MCMOMb30BaHUSA TBOPEHUIA
donbkrnopa 6binn NpegnpPUHSATLI B paMkax 3akoHOB 06 aBTOPCKOM NpaBe HECKOMbKUX CTpaH
(TyHnca B 1967 r., bBonueun B 1968 r. (NMMLWb B OTHOLLEHUN MY3blKanbHOro dponbknopa), Yvnm B
1970 r., Mapokko B 1970 r., Ammknpa B 1973 r., CeHerana B 1973 r., KeHun B 1975 1., Manu B
1977 r., bBypyHan B 1978 r., KoT-a’ViByape B 1978 r., BMHee B 1980 r., a Takke B TUNoBom
3akoHe TyHuca 06 aBTOpCKOM NpaBe ANns pas3BuBarowmxcsi ctpad B 1976 r.) n mexxgyHapogHoOM
porosope (paspaboTtaHHbin B baHrn B 1977 r. Tekct KoHBeHUMn 06 AdppukaHcKom
pernoHanbHOM OpraHn3aummn NHTennekTyanbHom cobcTBeHHOCTH, fanee «KoHBeHuus
APOUC»). Bo Bcex aTnx TekcTax npoundseneHuns onbKnopa paccmaTpuBaloTCs Kak YacTb
KynbTYPHOro Hacneaus Hauuu («TpaguumMoHHOro Hacneansa», «KynbTyPHOro Hacneansay;

B Yunu — «obLLECTBEHHOrO OCTOSIHUS KyNbTYpbI», MCNOSb30BaHWE KOTOPOro TpebyeT nnatol).
Tem He MeHee, MOXXHO NO-pa3HOMY NMOHMMATb 3HaYeHNe TepMUHa «(POmnbKNopP», B KOTOPOM OH
ynotpebnseTcsa B 9TUX TekcTax. BaHbiM aBTOPCKO-NpaBOBbLIM 3N1IEMEHTOM, ObLNM ANg
NpvBEOEHHbIX B 3TUX TEKCTax onpeaeneHnin B COOTBETCTBUM C yKa3aHHbIMM 3aKoHaMu (Kpome
Tunoeozo 3akoHa TyHuca, B KOTOPOM HE COAEPXKUTCA onpeneneHus), ABAseTcs To, Y4To
donbknop A4omKeH BbITb CO34aH aBTOpaMK, YUbs JIMMHOCTL HEUM3BECTHA, HO KOTOpPbIE
NpeanosnoXUTENbHO ABNAIOTCS UK ABNSNANCH rpaxgaHamu ctpadbl. B KonseHyuu APOUC
YyNOMMHAIOTCA TBOPEHNS «OOLUHY, @ He aBTOPOB, YTO pasrpaHn4MBaeT TBOpeHUs honbknopa
OT NPOM3BESEHUIN, OXPAHSAEMbIX TPAOULMOHHBIM aBTOPCKMM NpaBoM. B Turnoeom 3akoHe
TyHuca onpegeneHne onbKnopa aHo C UCNONb30BaHMEM 060UX 3TUX anbTepPHATUBHbIX
BO3MOXHOCTEN N paccMmaTpmBaeT OrbKIop Kak TBOPEHUS «aBTOPOB, KOTOPbLIE
NPeAnONOXUTENBHO ABNSIOTCS rpaXgaHamm COOTBETCTBYIOLLEN CTPaHbl, U 3THUYECKNX
obwmH». B cootBeTCcTBUM ¢ 3akOHOM Mapokko, hoSibKNop oxBaTbIBaeT «BCE
HeonybnnkoBaHHbIE MPON3BEAEHMS TAKOro poaay», npu aToM 3akoHbl Arknpa n TyHuca He
OrpaHNYMBalOT OXBaT MNOHATUSA «PONBbKIOP» HeonybnMKoBaHHbIMU Npon3BedeHnsMn. B 3akoHe
CeHerana npucyTcTByeT YeTKOE NOHMMaHME MOHATUA PONbKIopa, Kyda OTHOCATCS Kak
nuTepaTypHble, Tak N XyAoXecTBeHHble nponsseneHns. B Koneernyuu APOUC n Tunosom
3aKkoHe TyHuca NnpeayCcMOTPEHO, YTO POrbKNOP BKOYAET U Hay4Hble paboTbl. BonblwmMHCTBO
N3 yKasaHHbIX 3aKOHOB MPU3HAKT «NPOM3BESEHNSA MO MOTUBAM (DOSbKNIOpa» B Ka4ecTse
OTAENbHOW KaTeropun NnponssedeHnn, Ansi MICNOSb30BaHUA KOTOPbIX B KOMMEPYECKUX Liensix
TpebyeTcs oaoGpeHne KOMNETEHTHOro opraHa®.

57 Teppn AHke, «HecaHKLUMOHNPOBaHHOE BOCMPOU3BEAEHMNE HAaCKarnbHOIo UCKycCTBa»: TeMaTuyeckue
uccrnepoBaHnsa B 06nacTu MHTENNEeKTyanbHOW COBCTBEHHOCTU U TPaAULIMOHHBIX BbIPaXXEHWI KyNbTypbl,
BOWC, 2003 r.

58 Otuet cemHaguaton ceccun Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.

59 TvnoBble NONOXEHUs A5 HauMOoHasbHbIX 3aKOHOAaTeNbCTB 06 OXpaHe BblpaxkeHui dpornbknopa ot

HEe3aKOHHOrO UCMOMb30BaHNSA U APYrMX HaHOCALWMX yuepb aencTeui, 1982 r., 4acTb |, NyHKTbI 5-7.
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PopmanbHOCTb

KOpugudeckun cnosapb bnaka onpegenseTt hopmanbHOCTb Kak 4ENCTBME, B HACTHOCTU B
yCTaHOBIEHHON hopMe 1nu B COOTBETCTBUM C 0ObIMHO NpoLieypoi, KOTOPOe AOMKHO BbiTb
OCYLLECTBIIEHO OS5 JOCTUXKEHUS onpeaeneHHoro NpaBoBoro pesynbrtata. B koHTekcTe
aBTOPCKOro npasa TepPMUH «PopManbHOCTb» 0603HavYaeT npoueaypHoe unm
agMuHUCTpaTuBHoe TpeboBaHue, Hanpumep, TpeboBaHne pasmeLleHns yBeaoMneHnst oo
aBTOPCKOM MpaBe, NpeaoCcTaBeHns KON Unn peructpawmm, KoTopoe A0MKHO ObiTb
BbINOSIHEHO B Ka4eCTBE YCNOBWS A5 NpUobpeTeHns aBTOPCKOro npasa Unn CMeXHbIX Npas,
NONb30BaHWSA UMW UMK KX OCYLLECTBIEHUs (BKoYas obecrnevyeHHOCTb NPaBoBOMN CaHKLmen)® .
B cooTtBeTcTBUN C BepHckou KoHeeHyuel 06 oxpaHe nnumepamypHbIX U XyO0oXecmeeHHbIX
npouseedeHuti (1971 r.), CoanaweHuem BcemupHol mopeoegoli opearHusayuu (BTO) no
mop20o8bIM acriekmam ripae uHmesnekmyarsHol cobecmeeHHocmu (1994 r.) (CornawieHmem
TPUMC), Jozosopom BONC o asmopckomy nipasy n [Joecosopom BOUC no ucrnonHeHUsm u
poHo2pamMmam Nonb3oBaHWE NpaBaMn U UX OCYLLIECTBIIEHNE He CBA3aHbl C BbIMNOMTHEHNEM
Kakmx Obl TO HU GbINo hopmanbHocTen®?,

FeHeTHM4Yecknn maTtepuan

B cooTeeTcTBMM CO cTaTben 2 KoHeeHyuuU o buonoaudeckom pa3Hoobpasuu (1992 r.) TepMuH
«reHeTU4eCcKMn MaTepuany o3HavaeT «ntbon maTepman pacTUTENbHOro, XXUBOTHOTO,
MUKPOBHOIO 1 MHOrO NPOUCXOXAEHUSI, coAepKaLLumii PyHKLUNOHAmNbHbIE €4NHNLLbI
HacneacTBeHHOCTU». Kpome Toro, BbiCKa3blBarochb NPEATIOXKEHNE O TOM, YTOObI TEPMUH
«FeHeTMYeCKMn maTepuan» NoHMMarncs «kak Matepuan u3 Kakoro 6bl TO HY Bbino
BMONOrMYECcKoro NCTOYHNKA, B KOTOPOM €4UHULIbI HACNEeACTBEHHOCTM OKa3blBalOT BMSHUE UM
BbIMOMNHAOT PYHKLUMN»E2,

FeHeTU4YecKne pecypcobl

B cooTtBeTcTBUM cO cTaThen 2 KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) TepmuH
«reHeTU4ecKMe pecypchbl» 03Ha4YaeT «reHeTUYECKUA MaTepurarn, NpeacTaBnsoLLnia
haKTUYECKYIO UM NOTEHUMANBHY LEHHOCTbY.

B ctatbe 1 peweHus Ne 391 AHdckozo coobuwecmea o pexume docmyrna K 2eHemu4ecKum
pecypcam (1996 r.) gaeTcs WMPOKOe onpeaeneHne «reHeTUYECKUX pecypcoBy: «BeCb
Ouonornyecknin matepmarn, KOTopbli COOEPXKUT rEHETUYECKYHO MHAOPMAaLNIO, UMEIOLLLYIO
pearnbHyH UM NOTEHLMANbHYI LEHHOCTbY.

B Moccapun MpogoBonbCTBEHHOM M CENbCKOX03AMCTBEHHOM opraHnsaumm (PAO) no
pbIBONOBCTBY 3TOT TEPMMH ONpeaeNnsAeTcs Kak «3apoblllieBas nNna3ma pacTeHUN, XKUBOTHbIX
NN gpyrmx opraHM3MoB, coaeprkalliasi nonesHble CMMBOSbI, UMetoLLMe OeNCTBUTENbHOE U
noTeHumanbHoe 3HavyeHne. B ogomallHeHHbIX Buaax aTo CyMmMa BCEX reHETUYECKNX
KOMOMHaLMI, NONy4YEeHHbIX B MPOLECCE 3BOMOLMNY.

60 My6nukauuns BOUC «PykoBoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro npasa v CMEXHbIX Mpas,
afMVHUCTpaTMBHOE ynpasrneHue koTopbiMu ocylectenseT BOUC, n moccapuin TepMmMHOB NO aBTOPCKOMY
npasy U CMeXHbIM npasam»: cTp.-290.

61 MyHkT 2 cTatbn 5 BepHckor KoHBeHUMW, NyHKT 1 ctatb 9 Cornawenua TPUNMC, nyHkT 10 ctaTtbmn 25
Horoeopa BOUC no aBTopckomy npaBy u ctaTbs 20 [loroBopa BOMC no ncnonHeHusam 1 poHorpammam.
Cwm. PykoBoacteo BOVMC no goroBopam no aBTOpCKOMY MpaBy U CMEXHbIM NpaBam, aAMUHUCTPATUBHOE
ynpaeneHue kotopbiMu ocyliectenseTr BOUC, n moccapuin TepMUMHOB, OTHOCSLLMXCS K aBTOPCKOMY MpaBy U
CMeXHbIM npasam- cTp: 291.

62 JokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenuus reHeTudeckux pecypcos B KoHBeHUun o Gruonornyeckom
pa3Hoo6pasun 1 ee B3aUMOCBS3b C (OYHKLMOHANbHLIM MEXAYHapOaHbIM PEXUMOM AOCTYNa U COBMECTHOIO
nonb30BaHus Bbirogamu), cTp. 8.



WIPO/GRTKF/IC/39/INF/7
lNpunoxeHune, ctp. 23

B APpYyrnx npaBoBbIX AOKYMEHTaXx Npu CCbifike Ha reHeTnu4eckmne pecypcbl UCNOJ1b3YHOTCA
pas3nnyHble TEPMUHDbI:

B cmambe 2 MexdyHapoOdHo20 0ocoeopa PAO 0 pacmumeribHbIX 2eHEMUYECKUX pecypcax,
ucrionb3yembix 0515 rpoussodcmea npodoeoribcmausi U 8e0eHUSs CE/IbCKO20 xo35licmea

(2001 2.) «pacmumeribHble 2eHemu4YecKue pecypchbl» 03Hadarom «obol mamepuarnl
pacmumersibHO20 MPOUCXOXO0eHUS, 8KITrYas pernpolyKmuUeHbIt U eezemamuegHbil nocadoyHbIt
mMamepuari, cooepxawull pyHKUUOHaNbHble eOUHUUbI Haciie0cmeeHHOCMU .

B cmambse 2 MexdyHapoOHo20 kodekca nosedeHusi Onsi cbopa u nepedayu 3apodbiuiesol
nnasmbil pacmeHuti @AO (1993 e.) pacmumeribHble 2eHemu4ecKue pecypchbl onpedessitomcs
Kak «pernpodyKkmugHblIl uninu eeeemamueHbili nocadoy4HbIl Mamepuas pacmeHul.

B nynkme 1(a) cmambu 2 MexdyHapodHozo rnpoekma ®AQO rno pacmumeribHbIM U
2eHemu4eckum pecypcam (1983 r.) 3STOT TepPMUH ONpeaenseTcs Kak « penpoayKTUBHbIN UMK
BEreTaTMBHbIN NOCA40YHbIA MaTepuarn cnegyowmx KaTeropuin pacTeHUn: i) MCnosnb3yemble
KynbTMBMPYEMbIE BUAbI (COPTA) M BHOBb pa3paboTaHHble BUAbI; ii) yCTapeBLluMe CopTa;

iil) NpMMUTMBHBIE copTa (MeCTHbIe copTa); iv) AMKME U COPHAKOBbIE BUAbI, MMetoLme 6nnskoe
POACTBO C KyNbTUBMPOBAHHLIMM BUAAMU; U V) crieuumarnbHble reHeTudeckme oAbl (BKoyas
3NIUTHbIE POHAbI N OENCTBYIOLLME NINHUN CENEKLMOHEPOB U MyTaHTbI)». MexayHapoaHbIn
NMPOEKT HE COOEPXKMUT CCbINOK Ha «(PYHKLMOHANbHbIE eANHNLbI HACNEeACTBEHHOCTY.

Hacneaue (kopeHHbIX HapoAoOB)

TepMUH «Hacnegue KOpPeHHbIX HAapPOAOoBy» (M NPOYUX HAPOAOB) UMK «KYNbTYpPHOE Hacneane
KOPEHHbIX HAPOAOBY» B LIESIOM OTHOCUTCS K TOMY, YTO onucbiBaeTcs B [Ipoekme npuHyunos u
PyKogodsAuwUX yKa3aHUl o oxpaHe Hacredusi KOpeHHbIX Hapodoes (2000 r.), paspaboTaHHOM
Mpencenarenem-goknagymkom NogkoMmMccum No NOOLLPEHMIO U 3alLMTe NpaB YeroBeka
r-xomn Qpukon-Upan faac. B nyHkTax 12, 13 1 14 PykoBogsawmx ykazaHum cogepxatcs
onpegenexHns.

IMyHKT 12 rnacuT: «Hacnegme KopeHHbIX HAaPO4O0B HOCUT KOMNJTEKTUBHbIA XapakTep 1 COCTOUT M3
BCex 06bEKTOB, 4OCTONPUMEYATESNbHbBIX MECT Y 3HAHWIA, B TOM YMCIE A3bIKOB, OCHOBHbIE
CBOWCTBA WNn UCMOSb30BaHUE KOTOPbLIX NepefaeTcs n3 NoKosieHnsi B MOKONEHNe U KoTopble
paccMaTpuBaloTCs Kak HepaspblBHO CBA3aHHbIE C onpeaeneHHbIM HapoaoM Nnbo ero
TeppuTopren TpaguunMoHHOro NPUPOAONoNb30BaHNs. Hacnegme KOpeHHbIX HAapOA4OB TakkKe
BKITO4aeT 00BbEKTLI, AOCTONpMMeYaTernbHble MecTa, 3HaHUs, a Takke nutepaTypHble Unu
XyO0XXeCTBEHHbIE MPON3BEAEHMS 3TUX HAPOA0B, KOTOPbIE MOTYT BbITb CO34aHbl UM BHOBb
oBGHapyxeHbl B Oyayuiem Ha ocHoBe X Hacneaua». yHKT 13 rmacut: «Hacnegme KOpeHHbIX
HapoOOB BKMOYAET BCE ABMXUMbIE KYNbTYPHbIE LEHHOCTU, KOTOpble onpeaeneHs! B
cooTBeTcTBYOLWMX KOHBeHUnAX KOHECKO; Bce BMabl NMTepaTypHbIX UM XyA0XECTBEHHbIX
NpounsBedeHNn, TaKUX Kak My3blka, TaHLbl, MECHU, LLePEMOHUN, CUMBOSbI N 3HAKMU,
noBeCcTBOBAaTEMbHbIE U NO3TUYECKNE NPON3BEAEHNS, a TaKkKe Bce (POPMbl JOKYMEHTUPOBAHNA,
npuvHagnexawue KOpeHHbIM Hapogam UIv BbIMOSTHEHHbIE UMW; BCE BUAbI HAYYHbIX,
CeNbCKOXO3ANCTBEHHbIX, TEXHUYECKNX, MEOULIMHCKNX, SKONOTMYECKUX 3HAHWUIA U 3HaAHWI,
CBsA3aHHbIX ¢ Bopa3Hoobpa3snem, BKNoYasa MHHOBALMM HA OCHOBE 3TUX 3HAHUN, KyNbTypHbIE
COpTa, NleKkapCTBEHHble CpeACcTBa U MeauKaMeHTbl U BUAbI UCNONb30BaHWUS dnopbl U dayHbl;
HeABWKMMble KyNbTypHbIE LLIEHHOCTU, TaKMe Kak CBSILLLEeHHbIe MecTa KyrnbTYpPHOro, MPUpPOOHOro U
NCTOPUYECKOro 3HAYEHUS U MeCcTa 3aXOpoHeHU». TTyHKT 14 rmacut: «Kaxgbli danemMeHT
Hacnegusa KOpeHHbIX Hapo4oB MMEET BnagensLeB, KOTOPbIMU MOTYT ABMASTLCA HAapoZ, B LIENOM,
oTAernbHas ceMbs UNK KnaH, obbeanHeHne nnun obwmHa, NMbo oTaenbHbLIE NUUA, KOTopble
npownu cneunansHoe obyvyeHne unu nHMLMaumo Ans Toro, YTobbl BbICTYNaTb B Ka4ecTBe
Takoro popa xpaHutenen. Bnagenbubl Hacnegusa JOMKHLI ONpeaenATbCa B COOTBETCTBUM C
06bl4asiMu, 3aKOHaMu 1 NPaKTUKOM CaMUX KOPEHHbIX HapoaoB». B uensx HacToawmx
PykoBogsaLmMx ykazaHUM «KynbTypHOE Hacreame KOpeHHbIX HAapOAoBy» O3HavYaeT Bce 0ObeKTh,
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co3[aHHble, BOMMOLLEHHbIE U MPOM3BEeAEHHbIE Kak B MaTepuarnbHOi, Tak U B HemaTepuanbHou
dpopMe, KOTOpbIE COCTOAT U3 XapaKTEPHbIX 3NIEMEHTOB KyIbTypbl KOPEHHOro Hapoaa v KoTopble
pa3pabaTbiBalOTCA U COXPaHSATCA 3TUM HAaPOAOM NGO OTAENbHLIMM ero NpeacTaBUTENSAMU,
€cnv Npov3BeaeHne oTpaxaeT TPaAMLMOHHbIE BblpaXKeHNs 3TOro Hapoaa B obnactu
nUTepaTypbl, XyA0XECTBEHHOro TBOpPYECTBa UMK Hayku. Takue cosdaHHble, BONMOLWEHHbIE 1
npounsBeeHHble 0GbEKTbI BKIHOYAOT NPaKTUKY, BOCMPOU3BEAEHWE, BbipaXKeHWe, a Takke
MHCTPYMEHTLI, 06 bEKTbI, apTedakTbl, AOCToNpMMeYaTerbHble MecTa U CBA3aHHbIE C HUMU
KyNbTypHblE NPOCTPAHCTBA, KOTOPbIe NPU3HaHbI KOPEHHbLIMM HAapoa4aMM 1 OTAENbHBIMU KX
npeacTaBUTENSMUN Kak YacTb UX KyNbTypHOro Hacneamsi. OHM Takke BKIOYaOT 3HaHUS,
BO3HMKAIOLLME B pe3ynbTaTe UHTENNEKTyanbHON U UHTYUTUBHOW OEATENbHOCTU B
TPagULUMOHHOM KOHTEKCTE, B TOM YMCIEe HOY-Xay, HaBblKi, UHHOBALMM, NPaKTUKa U NO3HaHWS,
COCTaBNALLME YaCTb CUCTEM TPAOULMOHHBIX 3HAHWUI, a TaKKe 3HaHWS!, BOMIOLLEHHbIE B
TPaAMUMOHHBIX YKNagax Xu3HW KOPEHHOro HAapoAa Unu codepalumecs B KoanULMPOBaHHBIX
cucTemax 3HaHui, KoTopble NepealTcsa U3 NOKONeHNs B nokoneHve. KynbTypHoe Hacneawve,
nepefaBaemMoe 13 NOKONEHUS B NOKOMEHWe, NMOCTOSSIHHO BOCCO34aeTCst KOPEHHbIMU HapoaamMu B
KayecTBe peakuuy Ha U3MEeHEeHUs, NPOoM3OoLLEALLNE B UX Cpede, U B3anMOCBA3M C NPUPOAOI U
coBCTBEHHOW UCTOPUEN, YTO (DOPMUPYET Y HUX OLLyLLIEHEe CaMOBbITHOCTU U
NPeemMcTBEHHOCTM®S,

Hocutenb

B topuanyeckom crioBape brnaka TepMuH «HOCUTENbY ONpeaenseTcs Kak «NuLo, KoTopoe
ABNSETCA IOPUANYECKUM BriagenbleM 060pOTHOro AOKYMEHTa M KOTOpOoe MMEET NpaBo
nony4nTb No HeMy nnatex». BOWC ncnonb3yeT 3TOT TEPMUH AN 0603HAaYEHUsI BCEX N,
KOTOpPbI€ CO34atoT, CNyXXaT UCTOYHUKOM, Pa3BMUBAIOT U COXPAHSOT TPAAULUMOHHbIE 3HAHUS B
TpaguLUMOHHON cpefie 1 KOHTEKCTe. KopeHHble 06LUHBI, Hapoabl U HAaLUK SABNSOTCS
HOCUTENAMW TPAAULMOHHBIX 3HAaHWUIA, OOAHAKO HEe BCe HOCUTENMU TPaAULMOHHbLIX 3HAHWIA
ABMSATCA «KOPEHHbIMU»®4, B 9TOM KOHTEKCTE «TPaAMLMOHHbIE 3HAHWUSI» 03HAYalT Kak
TPagULUMOHHBIE 3HAHUS B Y3KOM CMbICIE, TaK U TPaAVULMOHHbBIE BbIPAXKEHUS KyNbTYpbl.

Kak ykasaHo B fJOKyMeHTe, o3arnaBneHHOM « Cnncok 1 KpaTkoe TEXHUYECKOe NOSICHEHNE
pasnnyHbIX POPM, B KOTOPbIX MOXHO HaWTU TPAAULMNOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9), «[TpagnUMOHHbIE 3HaHMS], KaK NPaBuo, CO34atTCA KONNEKTUBHO
n/unn paccMmaTpmBalOTCA Kak NpuHagnexalime KonmnekTMBHO KOPEHHOW UM MECTHON OBLLUHE
WKW rpynnam nuu, B coctaBe Takon obwuHbl. [...] HecmMoTpsa Ha 3TO, OTAENbHbIN YneH
OGLWMHbI, HAaNpUMep uenuTenb Unn depmMep, MOXeT ABMATbCSA HOCUTeNeM onpeaeneHHbIX
3HaHUI»®®,

KopeHHble 1 MeCTHbIe OOLUMUHDI

TepMUH «KOPEHHbIE N MECTHbIE OOLLNHBLI» ABNSIETCA NPEAMETOM LLUMPOKOro obCyXaeHus un
nccnegoBaHus. YHMBeEpCcanbHOro, CTaH4apTHOMO ONpeaeneHnst TEpMMHa «KOPEHHbIE U
MECTHble OOLUHbBI» HEe cyllecTByeT. IOTOT TEPMUH UCMonb3yeTca B KoH8eHUU O
buonozauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatbs 8(j) onpeaenseT, yto «Kaxgas
HorosapuBatowasics CTopoHa, HAaCKOSMbKO 3TO BO3MOXHO 1 LienecoobpasHo:

(j) B cOOTBETCTBUM CO CBOMM HaUMOHaNbHbIM 3aKOHOAATENLCTBOM O0becneynBaeT yBaXxeHue,
COXpaHeHne 1 NogaepXaHne 3HaHWM, HOBOBBEAEHUIN N NPAKTUKM KOPEHHBIX N MECTHbIX OBLLMH,
oTpakatoLmx TPagULMOHHBLIA 06pa3s XN3HU, KOTOPbIE MMEIOT 3HAYEHUE AN COXPaHEHUS U

63 «HopmoTBOpYecTBO: NpUopUTETHLIE HanpasneHns byayluen HopmoTeopyeckon AeaTensHocTn. O63op
NpoeKTa NPMHLMMOB U PYKOBOASALLMX YKa3aHWUIA NO OXpPaHe Hacneams KOpeHHbIX HapodoBy, pabounii
[OKYMEHT, NpeacTaBneHHblit Moo MokoTa n Coeetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 nions 2006 .

64 Cwm. OtyeT BOUC 0 Muccursax No yCTaHOBMEHMIO (DaKTOB, KacatloLMXCsl UHTENNEKTYanbHON COBGCTBEHHOCTU U
TpaaMUMOHHBIX 3HaHUK (1998-1999 rr.), o3arnaBneHHbIN «Hyxabl 1 YasHUSA HOCUTeNnen TpaguLMOHHbIX
3HaHWI B 06NacTv MHTENNeKTyanbHOM COGCTBEHHOCTMY, CTP. 26.

65 Cnncok 1 KpaTkoe TeXHUYECKoe NOosSICHEHNE Pa3nnyHbIX POPM, B KOTOPbIX MOXHO HaWTV TpagULMOHHbIE
3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 MpunoxeHus.
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YCTOMYMBOro UCNONb30BaHNst GUonorm4eckoro pasHoobpasumsi, cnocobeTByeT nx Gonee
LUMPOKOMY MPUMEHEHMIO C 0400PEHNST U MPU y4acTUM HOCUTENEN TakMX 3HaHUA, HOBOBBEAEHW
M NPaKTUKK, a TaKkKe NooLpsieT COBMECTHOE NOfb30BaHME Ha CrnpaBeasiIMBon OCHOBE
BbIrOAaMM, BbiTEKAOLLUMN N3 NPUMEHEHUS TaKUX 3HAHWUA, HOBOBBEAEHUIN U NPAKTUKK; ...».

ToT e cambli TEPMUH UCNonb3yeTcHa B Ha2olcKkom rpomokorie peayrnuposaHuss docmyrna K
2eHemu4eCcKuM pecypcam U COBMECMHO20 UCMOMb308aHUsI Ha cripagedniueol U pagHoOU OCHO8e
8b1200 om ux npumeHeHusi K KoHseHyuu o 6uonoauvyeckom pa3Hoobpasuu (2010 r.).

B KoneeHuuu o buonoeuyeckom pasHoobpasuu (1992 r.) TEpMUH «KOPEHHbIE N MECTHbIE
OGLMHBI» MCNONb3YeTCHA NPU NPU3HAHUN OOLLMH, KOTOPbIE MMEIOT JABHIOK CBA3b C 3€MMsIMU U
BOAaMW, Ha KOTOPbIX OHW MPOXMBAIOT UMW KOTOPLIMU NOMb3YTCA»®. MecTHble 0BLLMHBI MOTyT
ObITb OnNpeaeneHbl Kak «HaceneHne oTAeNbHOro 3KONOrMYEeCcKoro pamoHa, Ybe CyLleCcTBOBaHNe
MOMHOCTBIO UMM YACTMYHO HaNpPsSMyo 3aBUCUT OT B1Mopa3Hoobpasns parioHa 1 TOBaApOB W yCnyr
9KOCUCTEMbI U KOTOpPOE B pe3yrbTaTe 3TON 3aBUCMMOCTU paspaboTtano nnv npnobpeno
TPaaNLUMOHHbIE 3HAHWS, BKIOYasa (oepMepoB, pblIO0NOBOB, CKOTOBOAOB, OObUTaTENEN NECOB U

ap.»°7.

OTOT TepMuH Takke ncnonesyetca B MexdyHapodHom dozogope NpodososiscmeeHHoU U
cernbckoxossticmeeHHoU opaaHusauuu (DAO) o eeHemu4YecKkux pecypcax pacmeHut Orsi
npouseodcmea npodososibcmeus u eedeHus cesibekoao xossatcmea. MyHKT 1 ctaTtbn 5
onpeaenseT, yto «Kaxnasa JoroeapuBatoliasics CTOpPOHa ... B YaCTHOCTK, B HaAnexalmx
cnyyasx: ... (d) cogencteyeT coxpaHeHUIo in-situ gMKux OpPM KyNbTYPHbIX PAaCTEHWIA U ANKUX
pacTeHui Ansg Npon3BOACTBA NPOAOBOSIbCTBYS, B TOM YMCIE B OXPaHSAEMbIX palioHax MNyTem
noaaepkku, cpeam NpPoYero, yCUIMm KOPEHHbIX N MECTHbIX OOLLMH...». TepMUH «MEeCTHbIE K
KOpPEHHble 06LLNHBbI» ncnonb3yeTtcs B NyHkTe 1 ctatbn 9: «[doroBapmBatowmeca CTOPOHbI
MPU3HaKOT TOT OFPOMHBbIV BKNad, KOTOPbIA BHOCAT U ByayT BNpeab BHOCUTb B COXPaHEHME 1
pa3BUTNE FrEHETUYECKNX PECYPCOB PacTEHUIN, KOTOPbIE COCTaBNAT OCHOBY 41151 NPOM3BOACTBA
NPOAOBONBLCTBMA U CENbCKOXO3ANCTBEHHOM NPOAYKLUMM BO BCEM MUPE, MECTHbBIE U KOPEHHbIE
0OLWMHBI M hepmepbl BCEX PETMOHOB MUpa...». TepMUH «MECTHble OBLLMHbI» NCNONb3yeTcs B
nyHkte 1 ctatbn 5: «Kaxgas [Jorosapueatowascs CTOpoHa, B YaCTHOCTU, B HAaAEXaLmx
cny4vasx: (C) okasbiBaeT COAENCTBME UINK NOAOEPXKKY YCUIMAM hepMEPOB U MECTHbIX OBLLMH,
HanpaBfieHHbIM Ha pauuoHanbHOE UCMOSTb30BAHME N COXPAaHEHME B XO3SMNCTBAX NX
pacTUTENbHbIX FEHETUYECKMX PECYPCOB AN NPON3BOACTBA NPOAOBONBLCTBUSA U BEAEHUS
CernbCKOro X03sIMCTBa...».

B apyrux opnamyecknx 4OKyMeHTax UCMonb3yoTCa Apyrue TEPMUHbBI: TEPMUH «MECTHas Unn
TpaauumnoHHasa obLunHay ncnonbayeTtcs B CeakornMyHOCKOM rpomokosie 0b oxpaHe
mpaduyUOHHbIX 3HaHUU U 8bipaxeHul ¢posnbkopa (2010 r.) AdpprkaHCKOW permoHansHon
opraHu3auumn nHtennekryansHon cobcreeHHocTn (APOUC). TMyHkT 1 cTaThu 2 onpeaenser,
4YTO «OBWUHa», ecriu 3mo Mo3eosisiem KOHmMeKcm, ekmodyaem e cebss MeCmHyro unu
mpaduyUOHHYH OBLWUHY> .

B ctatbe 1 peweHus Ne 391 AHAckozo coobwecmea o pexume docmyrna K 2eHemu4ecKum
pecypcam (1996 r.) TEpPMUH «KOpPEHHOE, adhpO-aMepPMKaHCKOe UM MeCcTHoe coobLLEeCTBO»
onpegensieTcs kak «rpynna nogen, Yy coumanbHble, KynbTypHbIE U SKOHOMUYECKME YCIOBUS
OTIMYAIOT €e OT APYrnX CEeKTOPOB HaLUMOHarbHOW OBLUHbI, KOTOpas perfnameHTMpyeTcs
MOSTHOCTLIO UMM YaCTUYHO ee COBCTBEHHbIMM 00bIassMuM Unu TpaguumnsMm, nnbo cneymanbHbIM
3aKOHO4ATENbCTBOM, U KOTOpasi HE3aBUCMMO OT ee NPaBOBOro CTaTyca COXpaHseT CBOU
COBCTBEHHbIE CoUMarnbHble, 9KOHOMUYECKME, KYNIbTYPHbIE Y NONUTUYECKNE UHCTUTYTbI, MNBO MX
YyacTb».

66 MoHATME «MecTHble 0OLWMHBI», CnpaBoyHas nybnukauus, nogrotosneHHas Cekpetapmatom [oCToOsAHHOIO
cdopyma no Bonpocam KOpeHHbIX HapogoB Anst CeMmHapa akcnepToB Mo pa3yKpynHEHWIO AaHHbIX
(PF11/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

67 Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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B ctatbe 7.1l BpemeHHoro 3akoHogatensHoro akta bpasunun, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHada obLimnHa» onpeaensaeTcs Kak «rpynna fnogen, BKnoyas NnoTOMKOB YS1EHOB
o6wuH Knnomoby, otnuyatowasica CBOMMU KynbTyPHBIMU YCITOBUSIMU, KOTOpasi TPaaULNOHHO
OpraHvM3oBaHa Ha NPOTSHKEHUN NOCNeAoBaTENbHbIX MOKONIEHUN U UMEET CBOU COBCTBEHHbIE
oOblyan, coxpaHsisi CBOM CoLManbHO-3KOHOMMYECKNE UHCTUTYThI».

NcKoHHbIe 3HaHuA

VCKOHHBIMW 3HAHUAMU ABNAOTCA 3HAHWUS, HOCUTENAMU U NOSb30BaTENAMMN KOTOPbIX ABMATCS
«KOPEHHbIe» OOLUHBI, Hapodbl M HaUMKW. B Takol TpakTOBKE «UCKOHHbIE 3HAHWUS» O3HA4aloT
TPaAULUMOHHbIE 3HAHWUSI KOPEHHbIX HapoaoB. TaknuM 06pa3oM, UCKOHHbIE 3HaHUS! BXOAST B
KaTeropuio TpaanUMOHHBLIX 3HAHUI, NPU 3TOM TPaAULIMOHHbIE 3HAHUS He 06sA3aTeNbHO
ABMSATCA MCKOHHbIMKU. OOHaKO 3TOT TEPMUH TaKKe MUCMONb3yeTcs Ans 0603HAaYEHUs 3HaHWIA,
KOTOpble camu No cebe ABNATCA «MCKOHHBIMUY. B Takol TpakToBKe TEPMUHbI
«TPaAVULMNOHHBIE 3HAHUS» U «UCKOHHBIE 3HAHMSA» MOTYT BbICTYNaTb Kak B3anMo3aMeHsiemble®®,

KopeHHble HapoAabl

TepMVIH «KOp€eHHble Hapoabl» ABNAETCA nNnpeaMeToM LLNPOKOro 060y)l<,El,eHI/IFI n nccnenoBaHu.
yHMBepcaanoro, CTaHO4apTHOro onpeneneHna aToro TepMmmHa He CylecTByeT.

Leknapayus OpeaHusauuu ObbeduHeHHbIX Hayul o npagax KopeHHbIx Hapodos 2007 T.
NpU3HaeT paBHble NpaBa YenoBeka KOPeHHbIX HapoaoB ObiTb CBOGOAHBIMU OT KyNbTYPHOWN
ANCKPMMUHALMN U CTPEMUTBLCS COAENCTBOBATbL B3AUMHOMY YBaXXEHUIO U FAPMOHUYHbBIM
OTHOLLUEHUSAM MeXAY KOPEHHbIMU Hapogamu 1 rocygapcteamu. OgHaKo B Hel OTCYTCTBYET
onpeeneHne «KOPEHHbIX HAPOAOBY.

OnuncaHne NoHATUA «KopeHHble» B MiccnegoBaHum npobnemb! ANCKPUMUHALMM B OTHOLLIEHWM
KOPEHHOro HaceneHusl, NoAroTOBNIEHHOM crneLmanbHbIM A0KNag4YMKkoM r-Hom Xoce MapTuHecom
Kob6o, paccmaTpuBaeTcsl MHOTMMUM KOPEHHLIMU HApoa4aMu U X NPeacTaBUTENbCKUMM
opraHu3aumsiMm B ka4ecTBe npuemrieMoro paboyero onpegenenus. B aaHHom ViccnegoBaHum
KOPEHHble 0OLLMHBI, HAapOAbl U HaLWUM NMOHUMAIOTCS Kak «Te, KOTopble, MMest UICTOPUYECKYHD
NPEeMCTBEHHOCTb C 0OLLECTBaMM, KOTOPbIE pa3BUBANCL Ha X TEPPUTOPUSAX A0 nepuoaa
3aBOEBaHUS U KONOHU3aLMW, CHMTAKOT Ce6S OTNNYHBIMU OT APYrUX CEKTOPOB 06LLECTB, KOTOpPbIE
B HacTosILLLee BpeMsi FOCMOACTBYIOT B 3TUX CTpaHax unm ux Yyactax. OHKM COCTaBnsloT B
HacToslLLiee BPeEMS He JOMUHUPYIOLLME CEKTOPbI OGLLIECTBA U NOSHbI PELUMMOCTIN COXPaHNATb,
pa3BuBaTb U NepeaaBaTtb OyayLLUMM NOKOMEHUAM CBOWU UCKOHHbLIE TEPPUTOPUM 1 CBOKD
3THUYECKYI CaMOBbITHOCTb B Ka4eCTBE OCHOBbI AN MPOAOIMKEHNS CBOETO CYLLECTBOBAHUS KaK
HapoAOoB, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHbLIMU OCOBGEHHOCTSIMMU,
coumanbHbIMU UHCTUTYTaMK U NPaABOBbLIMY CUCTEMaMUY.

Cratba 1 KouBeHumn MOT 0 KOpeHHbIX Hapogax U Hapoaax, BeayLmx nneMmeHHon obpas
XM3HM B HE3ABUCUMBbIX CTpaHax, rnacut, 4to KoHBeHUuUs pacnpocTpaHsaeTcs:

«(a) Ha Hapoabl, BeayLune nnemeHHon obpas Xn3HU B HE3aBUCUMbIX CTpaHaXx,
coumarbHble, KyNbTypHbIE N 3KOHOMUYECKME YCITOBUS KOTOPbIX OTIIMYAIOT UX OT APYruX
rpynn HauMoHarbHOro COOBLLECTBA U MONOXEHME KOTOPLIX PErYNMPYeTCs MONTHOCTLIO UK
4aCTUYHO UX COBCTBEHHBLIMU OObIYASMU UMW TPAAULUSIMU, UK crieuuanbHbIM
3aKOHOAATENbLCTBOM;

68 Cwm. OtyeT BOUC 0 Muccusax Mo yCTaHOBNEHMIO (DAKTOB, KacatoLLMXCSl UHTENTEKTYanbHON COGCTBEHHOCTY 1
TpaaMUMOHHBIX 3HaHUK (1998-1999 rr.), o3arnaBneHHbIN «Hyxabl 1 YasHUSA HOCUTeNnen TpaguLMOHHbIX
3HaHWI B 06NacT MHTENNeKTyanbHON cobCTBEHHOCTMY, CTp. 23. CM. Takke CnMCOK 1 KpaTkoe TeXHUYeckoe
NOsICHEHNE Pa3nNUYHbIX POPM, B KOTOPbIX MOXHO HanTW TpaauuMoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpUNoxeHus.
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(b) Ha Hapoabl B HE3aBUCUMbIX CTPaHaX, KOTOpble pacCMaTpUBaOTCS Kak KOPEHHbIE
BBUAY TOr0, YTO OHU SIBNSIOTCA MOTOMKAMU TEX, KTO HACENSN CTpaHy Unu
reorpadmnyeckyto o6nacTtb, YacTbio KOTOPOW SIBNAETCS AaHHasA CTpaHa, B Nepuog ee
3aBOEBaHUS UNN KONOHM3ALMM UIN B NEPMOS YCTAHOBIEHUS CYLLIECTBYOLLMX
rocyaapCTBEHHbIX FPaHNL, N KOTOpbIE, HE3aBUCUMO OT X NMPaBOBOIO NOMOXEHWS,
COXPaHAT HEKOTOPbLIE NN BCE CBOU COLMAnbHbIe, 3KOHOMMUYECKME, KYTTbTYPHbIE U
MONUTUYECKMNE MHCTUTYTbI SO,

B Cnuncke cokpalleHnuin un rnoccapun TepmuHoB MNporpammel OOH no okpyxatowlen cpeae
(KOHETIT) copepxutca cneaytowee onpeneneHne «KOpeHHOro Hapoaa/HapoaoBy:
«YHuMBepcanbHOro, CTaHA4apTHOro onpeAeneHns 3Toro TepMmHa He cyuecteyeT. O6bl4HO
CUMTaETCH, YTO ATOT TEPMUH BKIIOYAET YIIEHOB KyIbTYPHbIX FPYMN U UX NOTOMKOB, KOTOPbIe
NMEIT NCTOPUYECKYIO MPEEMCTBEHHOCTb UMK CBA3b C ONpeaeneHHbIM PETMOHOM UK YacTAMM
pernoHa, KoTopble HacensT UNKn paHee Hacensanu aToT PErMoH 4O ero NocneayLlen
KOMOHM3auun nnmn 3axesata NMbo Hapagy ¢ ApYrmMn KynbTYpPHbIMKU rpynnaMu B xoae
PopMUPOBaHUA HALMOHANBHOIo rocygapcTea, NMbo NpoXxmeanu He3aBUCUMo 1 Gbinm no
GonbLuen YacTn U30NMPOBaHbI OT BNUSHWUS YTBEPXKAAEMOrO HaLMOHanNbHbIM rocy4apCTBOM
PYKOBOACTBA, 1 KOTOPbIE B 3TUX YCINOBUSAX COXPaHUIN, NO MEHbLUEN Mepe YaCTUYHO, CBOU
cneumduyeckne A3blKoBble, KyrbTYpPHbIE U coLManbHble/opraHn3aLMoHHbIe 0COGEHHOCTN 1 3a
CYEeT 3TOro COXPaHSOT HEKOTOPYH 060COBNEHHOCTb OT OKPYXKatoLLEro HaceneHns
AOMUHMPYIOLLEN KyNbTypbl HALWMOHANBbHOMO rocyaapcTBa. TepMUH Takke BKIHYaeT Hapoabl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HApo4aMm, U Te, KOTOPbIX ApYrue rpynnbl NpU3HaoT
TakoBbIMU» 7°.

BceMupHBIi GaHK UCMONb3yeT TEPMUH «KOPEHHbIE HAapOAb!» B LUMPOKOM CMbICIE OS]
0603HaYeHNs1 OTAENbHbLIX FPYNM, KOTOPbLIE B TOW UM MHOW CTENEHM OTBEYAlT CreayoLwmnm
XapakTepucTmKam:

(i) camomaeHTMdUKaUMa B Ka4eCTBE YrieHOB 0COBON KOPEHHOW KyNbTYPHOW rpynnbl U
NPU3HaHWE OCTarnbHbIMU X NPUHAANEXHOCTM K 9TOW rpynne;

(i)  3aBMCUMOCTb rpynnbl OT apeana obuTaHns ¢ YeTKUMK reorpadnyeckumm
XapakTepUCTUKaMM UITM UCKOHHOW TEPPUTOPMM B ParioHe OCYLLECTBIEHMS NPOeKTa, a
TaKke OT NPUPOAHbLIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TUM apeanomM obuTaHus K
TeppuTopuen;

(i)  Hanuume KynbTYPHbIX, SKOHOMUYECKNX NN NONUTUYECKNX NHCTUTYTOB, OCHOBaHHbIX
Ha 0Bblyasix M OTAMYAIOLUMXCHA OT COOTBETCTBYHOLLMX MHCTUTYTOB AOMUHUPYIOLLLErO
obLiecTBa 1 KynbTypbl; U

(iv) Hanuume cobCTBEHHOrO s3blKa, KOTOPbIN HEPEAKO OTNNYaeTcs OT OPULNANbHOIo
A3blka JaHHOW CTpaHbl UK pervoHa’?,

Monutmka MOCP B oTHOWeEHMN paboThbl C KOPEHHBIMU Hapodamu, paspaboTaHHas
MexayHapoaHbIM (POHAOM cenbckoxo3ancTeeHHoro pa3sutua (MPCP), rnacut, 4to «B
COOTBETCTBMUN C MEXOYyHapOAHOW NPaKTUKON’2 1 B Lensx Hactoswen nonutmku, MOCP 6ynet

69 Cratbsl 1 KoHeHuun MOT Ne169 o KopeHHbIX Hapogax U Hapoaax, BeayLumnx nnemMmeHHon obpas xu3Hu B
He3aBUCUMBbIX CTPaHax.

70 UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeetcs Ha:
http://wedocs.unep.org/handle/20.500.11822/7569.

m Cwm. OnepauuoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemypHbi 6aHk, 2005 r.; [KOH XeHpPUKCEH:
OcHoBHble npuHUunbl peanusauun KoxseHumm MOT Ne 169, 2008 r.

72 [daHHas cHocka siBnsieTcs YacTblo onpeaeneHns] KonseHumsa MexayHapoaHou opraHmM3aumm Tpyga o

KOpEHHbIX HapoJax U Hapoaax, BeAyLunx nnemMmeHHon obpas X13Hu B He3aBUCUMBbIX cTpaHax, 1989 r. (Ne 169),
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ncnonb3oBaTth paboyee onpeaeneHne KOPeHHbIX HAPOAO0B, OCHOBAHHOE Ha CreayoLLMX
KpUTEpUAX:

- 6onee paHHee No BpEMEHU 3aceneHne 1 UCToNb3oBaHWe onpeaeneHHomn
Tepputopuu;

- [06GPOBONBLHOE YBEKOBEYMBAHME KYIbTYPHbLIX 0COGEHHOCTEN, KOTOPbIE MOTYT
BKIOYATb TaKne acnekTbl, Kak s3blK, couuanbHas opraHnu3auusi, penurus U yxXoBHble
LIEHHOCTU, PEXUMbI NPOM3BOACTBA, 3aKOHbI U UHCTUTYThI;

- camouaeHTUdMKauus, a Takke NpU3HaHWe apyrumun rpyrnnamm unm
rocyaapCTBEHHbIMW OpraHamun B KaYeCTBe OTAENbHOW O0BLHOCTY Noaei; 1

- OMbIT CYLLLECTBOBAHUS B YCINOBMSAX NopaboLeHnsi, MapruHanusaunm, NMWeHus
COBCTBEHHOCTM, U30NALUN UNU AUCKPUMUHALIANY 73,

B paspabotanHou Nporpammort OOH no okpyxatowen cpege (FOHENM) Monntuke B OTHOLWEHNN
paboTbl C KOPEHHBbIMM HapoAaMmn’# roBOPUTCS O TOM, YTO: «...(a) KOpPeHHble Hapoabl, Kak
nNpaBuno, NPOXMBAKOT HA MCKOHHOW TEPPUTOPUM C YETKMMU reorpadomyeckumm
XapakTepucTukamm (Mnmn CoxpaHsitoT 3aBUCUMOCTb OT Hee); (b) Ha cBoern TeppUTopun 06bIYHO
COXpPaHAT 0cobble KynbTypHbIE, 3KOHOMUYECKME NN NONUTUYECKNE MHCTUTYTbI; (C) 0BbIMHO
CTPEMSATCS K COXPAHEHMIO KyIbTYPHbIX, reorpanyeckmx U MHCTUTYLMOHANbHbIX 0COBEHHOCTEN,
a He K NOJTHOW acCUMMIALMN B HaUMOHaNbHOM obLiecTBe; U (d) OTHOCAT cebs K KOPEHHbIM
HapoAdam unu Hapogam, BeayLUM nnemMeHHON 00pas KU3HNY.

HecmoTps Ha Hanuune o6LLMX XapakTepPUCTUK, HE CYLLLECTBYET eAUHOro O6LLENPU3HAHHOIO
onpeaeneHns KOpeHHbIX HapoaoB, KOTOPOe OTpa3nro Gkl Bce pasHoobpasne aTUX HapOaoB.
Kak npaBuno, B ka4ecTBe OCHOBOMOMAararLLero Kputepusa Ansa onpeaeneHns Toro, ABNATCA N
TE WUNW UHbIE TPYNMbl KOPEHHBIMU UK BeOYLMMM MIIeMeHHOW 06pas XM3HU, paccMaTpuBaeTcs
NX cCaMOVAEeHTUMKALMSA B KAYECTBE KOPEHHOro Hapoda Unu Hapoaa, BeayLLEero nineMeHHom
06pas XX13HW, Hapsay C TakuMu OPYrMMU XapakTepucTMkaMm, Kak s3blk 1 reorpadpuyeckoe
MONOXeHne N cocpeaoToUeHMe.

B 3akoHe lNepy Ne 27811 «O BBEOEHUUN pexMMa OXpaHbl KOMNEKTUBHBLIX 3HAaHWUIA KOPEHHbIX
HapoOoB, NOTYYEHHbIX NOCPEACTBOM UCMONb30BaHNA BUONOrMYecknx pecypcoB» OT 24 uong
2002 r. «kopeHHble HapOAbl» ONpeaenstTcsa Kak «abopureHsl, obnagarowme npasamu,
KOTOpble CyLlecTBOBanu Ao obpasoBaHWs NepyaHCKoro rocyfapcraa, CoOXpaHsitoLmne CBO
COBCTBEHHYIO KyNbTYpY, 3aHUMAaIOLLME KOHKPETHYHO TEPPUTOPMIO U Npu3HaloLwmne cebs
TakoBbiMU. K HUM OTHOCATCS HapoAbl B 4OOPOBOMBHON N30MALMN UNKN T, C KOTOPbIMU HE
YCTaHOBJIEHbI KOHTAKTbI, @ TaKKe CeNbCKMe N KOPEHHbIe OOLUHBI. TEepMUH «KOPEHHbIE»
OXBaTblBaeT N MOXET ObITb NCNOSIb30BaH B KAYECTBE CUHOHUMA CINOB «abopPUreHHbIEY,
«TPaAVLMOHHBIE», KATHUYECKMEY, KNMPEAKOBbIE», KUCKOHHbIE» UKW APYron opMbl NOAOBHbBIX
CNoB».

Ewe ogHMM TepMUHOM ABNSETCS TepMUH «abopureHHble». OKcgopackui cnosapb
onpegenseTt TepMuH «abopureHHble» Kak (1) «[...] 100u, pacmeHus u Xu8OMHbIe:

Oeknapauns OOH o npaBax kopeHHbIX Hapogos 2007 r., Pykosoaswme npuHumnel FTOOHBP, kacatowwmecs
BOMPOCOB KOPEeHHbIX Haponos, 2008 r., MNMocTosHHbIM hopym OOH no Bonpocam KOpeHHbIX HapoaoB (Mpu
OkoHomuyeckom n CoumnanbHom CoseTe), Mexy4dpexaeHdeckas rpynna nogaepkn no BONpocaM KOPEeHHbIX
Hapogos v NMnax genctenit OOH ans BToporo MexayHapoaHOro AecaTUNeTUsi KOPEeHHbIX HapoAoB Mypa
(cm. npunoxenwne'). Te xe kpuTepum ncnonbaytoTcs PAO B ee MONUTHKE B OTHOLLEHWI KOPEHHBIX HAPOAOB U
HapoaoB, BeAyLUMX NIeMeHHOM 00pas X13H1 (MMeeTcs Ha:
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf.

73 MmeeTtca Ha: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.

74 MmeeTtca Ha: http://www.undp.org/content/undp/en/home/librarypage/environment-
energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html.
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obumarowue unu cywecmsyroujue Ha 3emsie ¢ OpesHellWUux 8peMeH, CmMpo20 UCKOHHbIe,
KopeHHble», (2) «[...] Hacenseswue cmpaHy unu 3aHumasuwue ee 0o rpuxoda esporielickux
KOJIOHUCMO8 U meX, K020 OHU rnipusesiu ¢ cobol»; (3) npuHadnexauwue abopuzseHam unu
camMoMy paHHeMy u3eecmHOMy HacesnlieHuo meppumopuu; U (4) «[...] umetowue omHoweHue K
abopueeHam Aecmparnuu usnu ux fi3bikam, JTubo xapakmepHbie Orisi HUX».

B ctatbe 35 KoHcTutyuumn KaHagbl oTMevdaeTcs, YTo «[...] KopeHHbie HapoObi KaHalb!
ekrrodarom uHdelyes, uHyumos u memucos KaHadbr». B 1996 r. KaHagckas Koponesckag
KOMUCCUSA MO KOPEHHBIM HAPO4aM CaMOCTOATENbHO Onpedenvna CBO Lenesyto rpynny
cnegyrowmm obpasoMm: «... op2aHUYeCKUe noaumu4yeckue U KynbmypHble obpa3osaHus,
Komopble UCmopu4YecKU 80CX005iM K KOPEeHHbIM Hapodam CesepHoU AMEPUKU ...».

KopeHHbIMU SBRsOTCS Te 06LLUMHbI, HAapOoAbl U HaUuW, KoTopble, obnagas NcCTopu4eckom
NPEEeMCTBEHHOCTbLIO C 06LLeCcTBaMK, NOMYYMBLUUMUK Pa3BUTUE HA UX TEPPUTOPUSIX OO
BTOPKEHUS UMK KONMOHU3aUUN, cYnTaloT cebst OTNMYHBIMU OT APYrMX CEKTOPOB OOLLECTB,
KOTOpblE B HACTOsILLIee BPEMS FOCMOACTBYIOT Ha 3TUX TEPPUTOPUSX UMM YacCTAX STUX
Tepputopuii. B HacTosiLee Bpemsi OHM COCTaBNsOT HEAOMUHMPYIOLLME cekTopa obLuecTsa U
pelmnTenbHO HacTPOEHbI Ha COXpaHeHue, pasBuTre 1 nepedady OyayLwmnm NnokoneHnsmM ux
NCKOHHbIX TEPPUTOPUI N 3THUYECKOWM CaMOBBLITHOCTU B KAYECTBE OCHOBbI ANS AanbHENLLEero
CYLLLECTBOBAHUS Kak Hapo4oB B COOTBETCTBUUN C MX COBCTBEHHbLIM KYNbTYPHbLIM YKIaaom,
coumanbHbIMU UHCTUTYTaMK 1M NPaABOBbLIMU CUCTEMaMK >,

HapyweHue npaB

CornacHo topuanyeckomMy crioapto bnaka HapyLLeHeM npae siBNsieTcs AeNCTBUE,
NpensaTCTBYOLLEE peanu3aunm O4HOMO U3 UCKMIYUTENbHbIX NPaB BnagernbLa npaea
MHTennekTyanbHon cobcTBeHHocTU. COGCTBEHHO B cchepe aBTOPCKOro NpaBa U CMEXHbIX Npas
HapyLLeHMeM Npae SBNAETCA AeACTBME, OCYLLIECTBIIEHHOE B OTHOLLEHNM NPOU3BeaeHMs,
OXpaHsieMOoro aBTOPCKMM NPaBOM U SIBNsitOLLErocst 06 bEKTOM CMeXHbIX Npae, 6e3
paspelleHns BragenbLia aBTOPCKOro NpaBa Ui COOTBETCTBYHIOLLMX CMEXHbIX NPaB B cryyasix,
koraa TpebyeTcsa nony4vyeHne Takoro paspelueHns. OTBETCTBEHHOCTb 3a HapyLLeHue npas
MOXET CyLLeCTBOBaTb HE TOSIbKO HAa OCHOBE MPSIMOI OTBETCTBEHHOCTM (3@ COGCTBEHHO
coBepLUEHHOE HECaHKLMOHNPOBaHHOE AesiHME), HO M HA OCHOBE «OTBETCTBEHHOCTY 3a
coaencTemMe» Unn «cybecuanapHomn oTBETCTBEHHOCTMY 76,

YcnoBus in-situ

CornacHo ctaTbe 2 KoHeeHuuu o buonoaudyeckom pasHoobpasuu (1992 r.), «ycrnosus in-situ»
03HauvaloT «YCroBUS, B KOTOPbIX CYLLECTBYIOT reHeTUYeCKMe pecypcCbl B pamMmKax 3KOCUCTEM U
€CTECTBEHHbIX MeCT 0BUTaHWS, MPUMEHUTENBHO K O4OMALUHEHHBIM UK KyNbTUBUPYEMbIM
BMAaM — B TOW cpefe, B KOTOPOW OHW NMpMobpenn CBOW OTIIMYUTENbHbBIE MPU3HAKU».

HemartepuanbHoe KynbTypHOe Hacrnegue

CornacHo topungundeckomy cnosapto braka «HematepmanbHbIi» 03Ha4YaeT «HE NMEHOLLUI
dmsmyeckon hopMbl». B NPOTUBONONOXHOCTL EMY CITOBO «MaTepuarnbHbIn» onpeaenseTca
Kak «MMetoLLnin nnm obnagaowmnn pusndeckomn opmomn; MoryLmii biTb 0Ccsi3aeMbIM U
BUOUMbBIM; Pas3nNnNYMMbIA Ha OLLYMb».

s Mogkommceust OOH no npegynpexaeHnto AMCKPUMUMHaLMM 1 3aLiMTe MEHbLUMHCTB U ee uccnegoBaHue
npo6nembl ANCKPUMUHALIMM KOPEHHOTO HaceneHus, fokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 r.).

76 My6nukauuns BOUC «PykoBoacteo BOUC no noroBopam B 06nacty aBTOPCKOro npasa v CMEXHbIX NpaB U

"Moccapwii TEpMUHOB NO aBTOPCKOMY NpaBy M CMEXHbIM npasBam», cTp. 293.
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«HematepunanbHoe KynbTypHOe Hacnegmex» onpeaeneHo B KoHeeHyuu 06 oxpaHe
HemamepuasbHo20 KyrbmypHo20 Hacredus (2003 r.) OpraHmsaumm O6beanHeHHbIX Hauun no
Bonpocam obpasoBaHus, Hayku u kynbTypbl (KOHECKO) kak «obblbaun, dhopmbl npeactaBneHus
N BblpaXXEHWs!, 3HAHMSA N HaBbIKW, — @ TaKKe CBA3aHHbIE C HUMWN MHCTPYMEHTLI, NpeaMeThl,
apTedakTbl U KyrNbTypHble NPOCTPAHCTBA, — MPU3HaHHbIE coobLlecTBamMu, rpynnamm u, B
HEKOTOpPbIX CRy4Yasix, OTAENbHbIMW NLAMWN B KAYECTBE YacTu UX KyNbTYPHOro Hacneaus.
Takoe HemaTepumanbHOE KynbTypHOE Hacneaune, nepegaBaemMoe OT NOKONEHUS K MOKONEHWIO,
MOCTOSIHHO BOCCO3A4aeTcsi coobLecTBaMmm 1 rpynnamm B 3aBUCUMOCTM OT OKPY>KatoLLEN NX
cpenbl, X B3aMMOLENCTBUS C NPUPOAON U UX UCTOPUKN U DOPMUPYET Y HUX YYBCTBO
€caMobbITHOCTN N NPEEMCTBEHHOCTN, COOAENCTBYSI TEM CaMbIM YBXXEHWUIO KYNbTYPHOMO
pa3Hoobpa3ns 1 TBOpYECTBY YenoBeka. [nsa uenen HacTtosiwen KoHBeHUUN NnpuHMMaeTcs BO
BHMMaHue TONbKO TO HeMaTtepuanbHoe KynbTypHOe Hacneaue, KoTopoe corfacyeTcs C
CYyLLIECTBYOLWUMMN MEXAYHAPOAHO-NPaBOBbIMM akTaMu Mo npasaM Yyenoseka 1 TpeboBaHUs MU
B3aMMHOrO yBaXkeHMs Mexay coobLiecTBamu, rpynnaMmm U oTaenbHbIMY NMLamMuy, a Takke
YCTOMYMBOrO pas3BUTUS».

KoHBeHUMSA rnacuT Takke, YTO «kHeMaTepuanbHoe KynbTypHOe Hacneamey nposiBnsaeTcs, B
4YaCTHOCTW, B criegytoLmx obnactax: (a) yCTHble Tpaguumnm n opMbl BbIpaXKEHWS, BKINOYas
A3bIK B KAYECTBE HOCUTENSA HeMaTepmnanbHOro KynbTypHoOro Hacneaus; (b) ucnonHutensckue
nckycctea; (c) obbivaun, 06psaabl, npasgHecTea; (d) 3HaHUs 1 obblbaun, oTHocALMECH K
npupoae 1 BCENEHHOW; (€) TpaauUMOHHbIE peMecna.

LlenocTHOCTbL

MpaBo Ha LLEENOCTHOCTL — 3TO NPAaBO Ha NpeaoTBpaLLlEHNE HECAHKLIMOHNPOBAHHbIX Nepeaenok n
nsmeHeHuin npounsseaeHnsa’’. Mocne nepecmoTpa B 1949 r. Ha KoHdepeHummn B Bproccene
GepHckol KoHseHyuu 06 oxpaHe numepamypHbIX U Xy0oxecmeeHHbIx rnpoudsedeHud (1971 r.)
B TEKCT cTaTby 6bis Obina gobasneHa popmynmpoBka 0 3anpeTe NPoYMx nocaraTenbCTs Ha
yKa3aHHOe npounsBefeHne, KOTopble HaHeCyT yuwepb YyecTn unu penytaumm asTopa.

PykoBopasiLime NpMHUUNbI B 06NacTU MHTEeNNeKTyanbHOW CO6CTBEHHOCTU NO AOCTYyNYy U
COBMECTHOMY NOJIb30BaHUIO Bbirogamu

HauuHas ¢ nepson ceccum, MKI'P nogaepxumean paboTy, HanpaBreHHYo Ha pa3paboTky
pykosogsaLwwmx npuHumnos BONC B obnactu nHTennekTyansHon cobCTBEHHOCTM NO JOCTYNY U
COBMECTHOMY MCNOMb30BaHWIO Bbirod. Bbino npeanoxeHo, 4Tobbl 3T pykoBoAsALLME MPUHLMNDI
ObINN OCHOBaHbI Ha CcUCTEMAaTMYECKOM 0630pe AEeNCTBYIOLLNX N TUNOBBLIX KOHTPAKTHbLIX
cornaweHuni B gopme 6asbl gaHHbix BOUC, cogepxallen cornaweHnsa B obnactu
BropasHoo6pa3susi, CBSI3aHHbIE C AOCTYNOM Y COBMECTHBIM UCMONb30BaHMEM Bbiros S,

MepBbii NPoekT’® Bbi NOATOTOBMEH C Y4ETOM ONepPaTUBHbLIX NPUHUMMNOB, onpeaeneHHbix MKIMP
AN paspaboTky TaKMX PyKOBOAALLMX MPUHLUMNOBEY. 3TOT NpoeKT Gbin No3xe 0GHOBIEH C
y4yeTom Lener ceMHaguaTon ceccumn MKIP8L,

Llenb pykoBOoAsLWUX NPUHLMMNOB B 0651aCTV MHTENNEKTyanbHon cobCTBEHHOCTM ANsg AOCTyna U
COBMECTHOrO MOSb30BaHUA BbIro4amu 3aKroyaeTcs B OKa3aHUM NoMoLLmM nposangepam v
nony4aTtensm reHeTUYeCcKNX pecypcoB, B npouecce obcyxaeHns, pa3paboTkm 1 NOArOTOBKU

m Cwm. Cam PuketcoH n OxxeiiH C. M'vH30ypr, MexdyHapoOHoe asmopcKoe npaso U CMexXHbIe rpasa — 8 pamMKax
u 3a pamkamu bepHckoli KoHseHyuu, Oxford, Vol. I, cTp. 602.

8 Cm. gokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.

[ Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (FT'eHeTnyeckne pecypchbl: NpoekT pykoBOASILLUX MPUHLUMUMOB B
OTHOLLEHMM OCTyNa 1 CrpaBeaIMBOro COBMECTHOIO MOSb30BaHUS BbIro4amu).

80 Cwm. onepaTtusHble NpuHUMnbl B AokymeHTe WIPO/GRTKF/IC/2/3, pasgen V.B, ctp. 50.

81 Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12 (TeHeTnyeckne pecypcbl: MNpoekT pykoBOAALLMX NPUHLMMOB B
o6nacTu UHTeNNeKTyanbHo COGCTBEHHOCTY B OTHOLLEHUM JOCTYNa U CNpaBeAIMBOro COBMECTHOIO
Nonb30BaHWs Bbirogamun: OBHOBIEHHbIV BapuaHT).
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NPOEKTOB 3/IEMEHTOB B3aNMOCOrIaCoOBaHHbIX YCNOBUIA AN AOCTYNa K reHETUYECKUM pecypcam
M COBMECTHOrO Nosib3oBaHus Bbirogamu. OHW MNMOCTPUPYIOT NpakTuyeckue sonpockl NC, ¢
KOTOPbIMW MOTYT CTONKHYTbLCS MPOBavAepbl 1 nonydaTeny npu obCyXaeHUn cornatleHmus,
KOHTpaKTa Unu nuueHsnn. PasHoobpasne HaumoHanbHOro 3akoHoAaTenbCcTBa 1 NPakTUYeCcKmX
MHTEpPEeCcoB NpoBaaepoB 1 nonyyaTenen MoxeT NPMBECTU K LUMPOKOMY AManasoHy
BO3MOXHOCTEW BblGopa Npu 06Cy>KAeHUN U NOATOTOBKE NPOEKTa pearibHbIX NOMOXEHWA.
MoaToMy pykoBoAsILLME NPUHLMMNBI MOTYT OKa3aTb NOAAEPXKKY NpoBaraepam 1 nonyyatensm B
obecrneyeHMn paBHONPABHOIO AOCTyNa 1 COBMECTHOIO NOfb30BaHUs Bbirogamu Ha
B3aVIMOCOIIaCcoBaHHbIX YCMOBMSIX, HO HE NMpedycMaTpuBaTtb O4HY MoAernb UM Habop
BapVaHTOB.

Kpome Toro, HU4TO B 3TUX PYKOBOASALLMX NPUHLUMMAX HE AOMKHO UCTOMKOBbLIBATLCS Kak
3aTparuBaioLLee cyBepeHHbIe NpaBa rocy4apcTB Ha UX NPUPOAHbLIE PECYPChl, BKMNoYas UX
NnpaBo yCTaHaBNMBaTb YCMNOBMS U NOMOXEHWUS ANt OCTYNa U COBMECTHOrO MNofb30BaHusA
Bbirogamu. PykoBoasiume npvHUmnbl AOIMKHbI ObiTb TONbKO 40GPOBONBHBIMU U
nnnoctpatnBHbiMU. OHU He NpeaHasHayYeHbl A 3aMeHbl COOTBETCTBYHOLLIETO
MeXOyHapOoOHOro, PErMoHanbHOro ¥ HaLUMOHanNbLHOro 3akoHoaaTenbcTBac?,

TpaanLMOHHbIE 3HAHUS YacTo CBSI3aHbl C FeHETUYECKUMW pecypcamMm, U 3TO MOXEeT AaTb
LIEeHHOE NpeacTaBreHne 0 TOM, Kak FeHETUYECKME PECYPChl MOXHO COXPaHUTb, NoaaepXkatb U1
“cnonb3oBaTh Ha 6naro YenoseyecTsa®. PykoBoaslume NPUHLMMLI TaKKe pacnpoCTPaHaTCA
Ha TPaAMLMOHHbIE 3HaHWS, CBA3aHHbIE C FTEHETUYECKUMM pecypcammn®?,

MexpgyHapoaHasa nateHTHasa knaccudgpumkauma (MIK)

MexayHapoaHas nateHTHasa knaccudpumkaunsa (MIK) onpeaensieTcs Kak «mepapxmyeckas
cucTema, B KOTOPOW BCA TEXHMKA B LIENTOM nogpasaeneHa Ha pag pasgenos, Knaccos,
nogknaccos u rpynn. Knaccudgukauma ssnseTcst He3aBUCUMbIM OT A3blka MHCTPYMEHTOM,
He3aMeHMMbIM NpY NPOBEAEHNM MOUCKA NATEHTHbIX JOKYMEHTOB Ha onpeaeneHne n3BecTHoOro
YPOBHSI TEXHUKN B KOHKPETHOW TEXHUYECKON 06nacTm»®s,

MIK 6bina yypexageHa Cmpacbypackum coanaweHuem o MexdyHapodHol nameHmHou
knaccugpukayuu (1971 r.) Cratba 2(1)(a) npegycmatpusaeT, 4To «Knaccmdukaumsa BKIOYaeT:
(i) TekcT, paspaboTaHHbIA COrnacHo NONoXeHnam EBponenckon KOHBEHLMM MO
MexayHapogHon knaccudumkaumm nateHToB Ha n3obpeTteHus ot 19 gekabpa 1954 r.
(HasbIBaemom Hxe «EBponenckas KOHBEHUUS» ), KOTOPbIA BCTYNWI B CUrly 1 Obin onyGnmkoBaH
"eHepanbHbIM cekpeTapem EBponenckoro Coseta 1 ceHTabpa 1968 r.; (ii) nameHeHus,
KOTOpble BCTYNUIIM B CUNY COrnacHo ctatbe 2(2) EBponenckon KOHBEHLUMM A0 BCTYNNEHUSA B
cuny Hactoswero Cornawenus; (iii) n3amMeHeHus, BHECEHHbIe BNOCNEeACTBMM B COOTBETCTBUN
CO CTaTbewn 5, KOTOpble BCTYNAKT B CUITYy COMMacHO MOMOXEHUAM CTaTby 6».

MexxayHapoAHbI AOroBOpP O pacTUTENbHbIX FeHETUYECKUX pecypcax ANA NpPou3BoOACTBa
NPOAOBONLCTBUA U BeleHUs CeJNIbCKOro Xo3AncTea

Me>xayHapOaHbI AOrOBOP O PACTUTENbHBLIX TEHETUYECKMX pecypcax A NPOM3BOACTBa
NPOAOBONBLCTBUA U BeaeHus cenbckoro xosanctea (MAMPIMNCX) 6bin npuHAT Tpuauate NEpBON
ceccuen NMpoaoBONbCTBEHHOM U CENbCKOXO3ANCTBEHHOWN opraHunsaumnen ObbegmHeHHbIX Haumi
3 Hos16psa 2001 r. u BcTynun B cuny B 2004 r. Llenbto gorosopa sasnatoTcs: (1) npusHaHve
OrPOMHOrO BKNaga, KOTOpbI BHOCAT oepMepbl B NOBbILLEHNE pa3HOObpasns KynbTyp,
KOTOPbIMW NUTAKOTCA N0AN BO BCeM Mupe; (2) cosgaHune rnobanbHon cuctemsl ans

82 Tam xe.

83 Tam xe, cTp. 4 NpUNoxeHus.

84 CM. gokymeHT WIPO/GRTKF/IC/17/INF/12.

85 occapuit BOUC Ha nopTtane PATENTSCOPE.
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obecne4veHunsa goctyna epmMepoB, CENEKLUMOHEPOB U YYEHbIX K PpAaCTUTENbHbIM FrEHETUYECKNM
mMaTtepuanam; u (3) obecneyeHne pacnpegeneHus Boirod, nosydaemblix peumnmeHtTamm ot
MCNONMb30BaHUS PacTUTENbHbIX FeHeTUYEeCKMX MaTepnanos®e,

N3o06peTaTenbCKkui ypoBeHb

N3o6peTaTtenbckuin ypoBeHb (Takke onpeaensembli Kak «KHEOHEBUOHOCTbY) ABNAETCA OAHUM
N3 KPUTEPMEB NATEHTOCNOCOBHOCTN, CBSAI3AHHbINA C BOMPOCOM O TOM, Obifio nin nobpeteHune
OYEBUAHLIM ANSA Nvua, obnagatoLlero o6bl4HbIMM 3HAHUAMW B AaHHON obnacTtn®’.

B cootBeTcTBUM cO cTaThen 33 PCT 3aaBneHHoe n3obpeteHne cunMTaeTcs COOTBETCTBYHOLLNM
n3obpeTaTenbCKOMY YPOBHIO «ECIM OHO, MPUHUMAas BO BHUMaHWE NPeaLecTBYOLLNA YPOBEHb
TEeXHMKN, KaK OH onpegeneH MHCTpyKumen, Ha yCTaHOBIEHHYIO COOTBETCTBYHOLLYIO AATy He
ABNAeTCA o4eBUHbIM AN creumanmcToB B JaHHOW obnacTtny.

B ctatbe 56 Egponelickoli nameHmHou KkoHeeHyuu n Pasgene 35 U.S.C. 103 cogepxaTtcs
aHanornyHble onpegenennsa. B Pasgene 35 U.S.C. 103 ucnonbayeTcst 3KBMBaNEHTHbIN TEPMUH
«HEOoYeBUOHbIN 06bEKT»E,

JInueH3nOoHHbIe cornawleHus

JNnLEeH3noHHbIe cornalleHrst oNpeaenstTCs Kak CornalleHus, npegycmaTtpuBaoLmne
onpeaeneHHoe pa3peLLeHHOe MCMoNb30BaHNe MaTepuaroB Uy Nnpae, KOTopble YNONTHOMOYEH
npenocTaBnsATL NpoBakaep, HanpyuMep, CornalleHnst 0 NMMLEH3MPOBAHNMN UCMONb30BaHNMS
reHeTMYEeCKMX PECYPCOB B Ka4YECTBE Hay4HO-MUCCIeA0BaTENIbCKUX CPEACTB, UM O
NMLIEH3MPOBaHMN UCMOSb30BaHMS B3aMOCBSA3aHHbIX TPAAULMOHHbLIX 3HAHWUIA UMK ApYruX npas
WHTENNeKTyanbHo co6cTBEHHOCTH,

OrpaHu4eHusn

CornacHo topuanyeckomy crioapto bnaka, «orpaHuyeHne» o3HayaeT akT yCTaHOBIIEHUS!
orpaHUYeHuiA; KayecTBO, COCTOSIHWUE UMW YCIOBWE OrpaHUYEHUs!, OrpaHUYMTENBHYIO MEpY.
CroBO «OrpaHN4eHus», UCMosb3yeMoe Hapsdy CO CITOBOM «UCKITHOYEHUSI», O3HAYaeT
«rpaHuUbl» Unu «npegensi»®. [ins coxpaHeHnss Hagnexatyero 6anaHca NHTepecoB
npaBooGnaaaTenen 1 nonb3oBaTesiel oxpaHseMbIX NPOV3BEAEHNI 3aKOHbI B 06r1acTu
aBTOPCKOTro MpaBa MOoryT NpeaycMaTpuBaTh onpeaesieHHbIe OrpaHNYeHNst MYLLLECTBEHHbIX
MpaB — Cry4yau, B KOTOPbIX OXpaHsieMble NPOU3BEAEHUS MOTYT UCMOSb30BaTbCs 6e3
paspelLeHusa npaBoobnagaTens v Npy ycrnoBuM BbiMnaTtebl KOMNeHcaumn unm 6es aToro
ycnosusa®l,

B bepHckol KoHgeHyuu 06 oxpaHe niumepamypHbIX U XyO0XKXeCmMBEHHbIX npousgedeHul
(1971 r.) copepxaTtcs yCnoBusi, B COOTBETCTBMM C KOTOPbIMU NpaBa aBTOPOB MOTyT ObITb
OrpaHunyeHbl, B CBA3M C YeM MOXET ObITb pa3peLleHo cBo6ogHOEe NCMONb30oBaHMe

npousseaeHnin®2, [nsa onpeneneHns ycrnosuii, B COOTBETCTBUUN C KOTOPLIMU MOXET ObiTb

86 CrtaTbsa 1 MOPMNCX.

87 CnpaBoyHunk BONC no uHtennektyanbHon cobctBeHHOCTH, nybnukaumns BONC Ne 489 (E), 2008 r., cTp. 20.

88 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 103; gocTyneH Ha:
https://www.uspto.gov/web/offices/pac/mpep/s2158.html.

89 Cm. gokymeHT WIPO/GRTKF/IC/17/INF/12.

90 NcenepoBaHue «VCKMoYeHNa 1 orpaHnyYeHnsi B aBTOPCKOM Mpase Y CMEXHbIX Npasax», NoAroToBreHo
Meepom CupuHennn, WCT-WPPT/IMP/1, 1999 r., cTp. 2.
o1 Pasgen Beb-cannta BONC, nocBsiLeHHbIN aBTOPCKOMY NpaBy M CMEXHbLIM NpaBam:

https://www.wipo.int/copyright/en/limitations/index.html.
92 MyxkT 1 cTatsbu 10.
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BBEOEHO orpaHuyeHne, paspaboTaHa TpexcTyrneH4yartas npoeepka®. 3Ta npoBepka Takxke
npegycmoTpeHa B ctatbe 13 CoanaweHus BcemupHol mopaosgol opaaHu3ayuu (BTO) o
mop20o8bIM acriekmam ripae uHmesnekmyarnsHol cobecmeeHHocmu (1994 r.) (CornawieHume
TPUMMC), ctatbe 10 Jozosopa BOUC no asmopckomy ripagy (OAIT) B kKayecTBe NpoBEpKM AN
MCKIMOYEHUI N OFPaHUYEHNIA BCEX MMYLLIECTBEHHBIX NPAaB B pamMKax aBTOPCKOro npasa.

B ctatbe 16 [Jozosopa BOUC no ucnoniHeHUsM u gpoHoepammam (QN®P) ata npoBepka
pacnpocTpaHsaeTcs Ha NpaBa UCNONHUTENEN 1 NponsBoguTenen poHorpamm, KoTopble
OXBaTbIBaeT AaHHbI gorosop®.

CornaweHus o nepegaye matepuana

CornaweHns o nepegaye maTepuana npeactasnsalT cobor cornalleHns, ucnonb3yemble B
KOMMEPYECKUX U akaaeMNYeCcKnx NapTHEPCKUX HAayYHbIX MCCNeOBaHMNAX, BKITHOYAOLLMX
nepegady 6GMonornyeckux MaTepuanos, Takunx, Kak 3apobilleBas nnasMma, MMKPOOpraHM3Mbl 1
KNeTOYHbIe KyNnbTypbl C Lenbio obMeHa maTepyanaMmu Mexay nposangepom n nonyyatenem u
onpegeneHne ycrnosui 40CTyNa K rocyAapCTBEHHbIM KOSMNEKUNSAM 3apOAbILLEBON NasMbl,
CeMeHHbIM POHAaM UMW reHeTUYeckum pecypcam in situ®. BOUC paspaboTtana 6a3y gaHHbIX
cornaweHui B obnactn 6uopasHoobpasnsi, UMEIOLLMX OTHOLLEHME K JOCTYNY U COBMECTHOMY
MCNONb30BaHMWIO BbIrog, COAEPKaLUMX KOHTPaKTHbIE MOMOXEHUS, Kacatowmecs nepegaydv u
MCNOMb30BaHUsA reHeTndeckmx pecypcoB®. MpoaooBonbLCTBEHHAsA U CEMNbCKOXO3ANCTBEHHASs
opraHunzaumsa (PAO) paspaboTtana u npuHana B 2006 r. CtaHgapTHOe cornalleHne o nepegade
maTtepuana (CCI1M), HeoGxoanmoe anga peanusauun MexagyHapogHOro gorosopa o
pacTUTENbHbIX FEHETUYECKMX pecypcax Afs NPoM3BOACTBa NPOL4OBONBCTBUA U BEOEHUSA
cenbckoro xo3sancTea (2001 r.)¥”. B npunoxeHuu | K BOHHCKUM pyKo8oOsiLUM MPUHUUNamM rno
obecneyeHuro docmyna K 2eHeMU4YeCKUM pecypcaM U CO8MECMHO20 UCIOJIb308aHUs Ha
crnpaeedsiueol u pasHol OCHO8e 8bI1200 OM UX MPUMEHEeHUsI COAePXaTCsl aNeMeHTbl Ans
BKITOMEHMS B COrnalleHnst 0 nepegadye Matepuarnos.

MuHumym aokymeHtauum PCT

B cooteeTcTBMM € (Noccapmnem TepmmHoB PCT, MUHUMYM OOKYMEHTALUN MOXET ONpeaenaTbca
KaK «4OKYMEHTbI, B KOTOPbIX MEXAYHapPOAHbIA NONCKOBbLIN OpraH JOSPKEH OCYLLECTBNATb MOUCK
COOTBETCTBYIOLLEro NpeLleCcTBYOLLEro YPOBHS TEXHUKN. OTO Takke OTHOCUTCS K opraHam
MEeXOYyHapoaHOW NpeaBapuUTenbHON 3KCNepTU3bl AN Lenen npoBeaeHns SKCnepTmabl.
[oKkymMeHTaums BKIOYaeT HEKOTOPbIE ONYONMKOBaHHbIE NATEHTHbIE 4OKYMEHTbI M HEMATEHTHYIO
nuTepaTypy, COAepXaLlytcs B cnucke, onybnvkosaHHom MexayHapoaHbiMm 6t0po. MuHnumym
[AOKyMeHTauun nepeyuncneH B npasune 34 NHcTpykummn k PCT»%,

B PykoBogsawmnx npyHumnax gnsi npoBeAeHns mexayHapogHoro noucka no npoueaype PCT
MWUHUMYM JOKYMEHTaLnn Ansg MexayHapoaHOro novncka onpegenseTcs kak «noabopka
AOKYMEHTOB, OpraHM3oBaHHas B cucteMaTtmyeckon popme (Unv OCTYnHas UHbIM
cucTemaTuyeckum obpasom) Ans uenen NpoBedeHns Noucka B COOTBETCTBMM C OTHOCALLIMMCS K
06beKTy coaepxaHueM JOKYMEHTOB, KOTOPble NpeacTaBnaioT cobon rmaBHbIM 06pa3om
NaTeHTHble JOKYMEHTbI, AOMOSTHEHHbIE PAAOM CTaTen U3 NEPUOANYECKUX U3OAHUA U APYIUX
BWOOB HENaTEHTHOW NuTepaTtypbi» %,

93 MyHKT 2 cTaTby 9.

94 My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro Npaea M CMEXHbIX Npas 1
"Mmoccapwuii TepMMHOB MO aBTOPCKOMY MpaBy U CMeXHbIM npaBamy», BOUC, cTp. 313.

95 Cwm. gokymeHT WIPO/GRTKF/IC/17/INF/12.

96 [ocTynHo Ha: https://www.wipo.int/tk/en/databases/contracts/index.html.

97 LocTynHo Ha: http://www.fao.org/3/a-be623e.pdf.

98 HocTynHo Ha: https://www.wipo.int/pct/en/texts/glossary.html#M.

99 MyHKT IX-2.1 PYKOBOAALLMX NPUHUMMNOB AN NPOBEeAEeHUs! MeXayHapoaHoro noucka no npoueaype PCT

(nencrByeT ¢ 18 ceHTs6ps 1998 r.).


https://www.wipo.int/tk/en/databases/contracts/index.html
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B despane 2003 r. Ha cegbMor ceccun 3aceaanna MexayHapoaHblx opraHoB B pamkax PCT
6bIN0 4OCTUMHYTO CcornalleHne B NpuHLMNe O TOM, YTO JOKYMEHTaUMs No TpaavUMOHHbBIM
3HaHWSAM JOMKHa ObiTb BKMNOYEHa B YacTb MMHMMYMa AokymeHTaumm PCT, oTHocALWyoCS K
HenaTeHTHon nutepatypel®. Hanpumep, B gokymeHTe «MyUHUMYM aokymeHTaumum PCT —
Cnvcok nepnoanyecknx nsgaHui: nepuoanyeckne U3gaHus, cnornb3yemMble 4ns novcka u
akenepTusbl» VIHOMACKUIA XXypHan TpaanuNOoHHbIX 3HaHU 1 KoOpencKnin xxypHan TpaanunoHHbIX
3HaHMN onpepjeneHbl Kak HenaTeHTHas nuTepaTypa.

MeHbLUMHCTBO

CornacHo opuanyeckomMy crioBapto bnaka TepMUH «MEHBLUMHCTBO» 0603Ha4aeT rpynny nu,
KOTOpble HEKOTOPbLIM 06pa3oM OTNNYaKOTCA OT GONMbLUMHCTBA, B pe3ynbTaTe Yero ¢ HUMM
MHorga obpallalTcsi HEOAMHaKOBO.

MEeHbLUMHCTBOM SIBMSAETCS rpynna, B YACNIEHHOM OTHOLLEHUM yCTynatoLias 6OMbLUMHCTBY
HaceneHWsl rocygapcTBa M HaXoAAWAsACA B HEAOMUHMPYIOLLIEM MOIOKEHWUM, YIeHbl KOTOPOIA
o6nagatT 3THUYECKUMU, PENTUTMO3HBIMU UMW A3bIKOBLIMY XapaKTEPUCTUKAMW, OTIIUYHBIMU OT
XapaKTepUCTMK OCTanbHOIO HACemneHusl, U KOTOpble UCMbITLIBAKOT YyYBCTBO CONUAAPHOCTU, AaXe
€CINV OHO He NPOSIBNAETCH SIBHO, HANpaBfeHHOe Ha COXpPaHeHNe NX KynbTypbl, TPaaULIMiA,
penurum unm sa3blikaol,

B cooTBeTcTBUM C [eknapayuel o rpasax nuy, npuHadnexauwjux K HayuoHaslbHbIM umu
SMHUYECKUM, Periu2u03HbIM U 13bIKO8bIM MeHbWUHcmeam (1992 r.), nvuua, npuHagnexaiume K
MEHbLUMHCTBaM, MMEIOT NPaBO NONb30BaTLCA JOCTOAHUSIMU CBOEN KynbTypbl 63
BMeLLaTeNnbCTBa UM AUCKPYMUHALIMM B Kakow 6bl TO HK Gbino dopmel®?. ocynapcTea
OXPaHSAT Ha MX COOTBETCTBYIOLLMX TEPPUTOPUAX CYLLIECTBOBAHME M CaMODbLITHOCTb
HaUWOHAIbHbIX UM 3THUYECKMX, KYIbTYPHbIX, PEMUIMMO3HBIX N A3bIKOBbIX MEHBLUMHCTB U
MOOLLPSAOT CO3aHMe YCMNoBUiA AN Pa3BUTUS 3TON caMOoBbITHOCTU®,

B cootBeTCcTBMM ¢ MexxOyHapoOHbIM Nakmom O epaxx0aHCKUX U rnoaumuyYecKux npasax

(1966 r.) B TEX CTpaHax, rae CyLeCTBYIOT 3THUYECKMNE, PENTUTMO3HBbIE N A3bIKOBbIE
MEHbLUMHCTBA, NLaM, NpMHaanexalmum K TakKuM MEeHbLUMHCTBaM, HEe MOXET OblTb OTKa3aHo B
npaBe COBMECTHO C APYIMMU YieHaMM TOM e rpynnbl NOfb30BaTbLCA CBOEW KyTNbTYpPOW,
ncnoBefoBaThb CBOK PENUMMIO U UCNONHATL ee 00psaabl, a Takke Nofb30BaTbCA POAHLIM
A3bIKoM104,

He3akoHHOe npucBoeHune

B obnactu nHtennektyanbHon co6CTBEHHOCTU IOpuanYeckuin criosapb bnaka onpegenser
«HE3aKOHHOEe NMPUCBOEHNE» KaK «OCHOBAHHbIV Ha 06LLeM npaBe AenuKT 3a UCTMOMNb30BaHME He
OXpaHAeMOoWn aBTOPCKNUM NPaBoOM UH(OPMaLMK Unn naen, KoTopble opraHnsaums cobupaet u
pacnpocTpaHsaeT Ansa nssneyveHus npubbinm ¢ uenbio HeobpPOCOBECTHOM KOHKYPEHLNN C 3TOM
opraHu3auuen, Unu 3a KonMpoBaHWe NPou3BeAeHNsi, aBTOP KOTOPOro elle He nctpebosan nnu
He MOoNy4Yunn UCKNIYUTENbHBIX NPaB Ha NnpounssedeHune. [...] AnemMeHTaMu He3akOHHOro

100 MuHuMym gokymeHTauum PCT, gokymeHT PCT/MIA/9/4.

101 dpaHyecko Kanoptopwu, 6biBlwmnin CneumnansHblid goknagynk OOH, 1979 r., Ha koToporo ccbinaetcs OQutep
KyrenbmaHH B pabote «OxpaHa nuu, npyHagnexatimx K MeHbLUMHCTBAM, U KyNbTYpPHOro pasHoobpasus
KOpPEeHHbIX HapoaoB» noAa ped. A. poH boraanamn n P. Bonbdpym, tOpnanyeckuin exxerogHuk OOH, Vol. 11,
2007 r., cTp. 237.

102 MyHKT 1 cTaTeun 2 [eknapaumu 0 NnpaBax Nuu, NpYHaaneXxalnx K HaunmoHanbHbIM Uy 3THAYECKUM,
PENUIMO3HBIM U A3bIKOBbIM MEHBLLUMHCTBAM, NPUHATON pe3ontounert 47/135 NeHepanbHon Accambneun ot
18 nekabpsa 1992 r.

103 MyHkT 1 cTaTbun 1 Jeknapaumu o NnpaBax Nuu, NpUHaaneXxalnx K HauuoHanbsHbIM UM 3THAYECKUM,
PENUrMo3HbIM U A3bIKOBBIM MEHBLUMHCTBAM.

104 CraTbsl 27 MexayHapoAHOro nakra o rpakaaHCKMX 1 NONMTUYECKMX NpaBax, MPUHATOrO U OTKPLITOrO AN
noanucaxus, patudukauum n NnpucoeguHeHns pesontoumnent N'eHepansHo Accamb6nien 2200A (XXI) ot
16 nekabpsa 1966 r., BctynmBLuero B cuny 23 mapTta 1976 r.
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NPUCBOEHUA ABNAOTCA cneaytowme: (1) ucrew, 4OMKHO ObITb, BNOXW BPpEMS, AEHBMN UMK
ycunus ans cbopa nHgopmaummn, (2) oTBETUYMK, OOMKHO BbITh, Nony4mn nHdopmauuio 6e3
Kaknx-nmbo aHanornyHbix BAOXeHnn, n (3) ncrew, 4OMKHO ObiTb, NOHEC KOHKYPEHTHbIN yLuepb
BBUAY NOAOOHbIX AENCTBMIN OTBETUMKAY.

[envkT B CBA3M C HE3AKOHHbLIM NMPUCBOEHUEM SIBNSIETCS YaCTbio 3aKOHOAATENLCTBA O
HenobpPOCOBECTHOWM KOHKYPEHLIMN B CUCTEME NpeLeeHTHOro npaea. Takum o6pasom,
He3aKoHHOEe NPUCBOEHME BrieYeT 3a coboN NPOTMBOMNPaABHOE UMM HEYECTHOE UCMONb30BaHMe
MK 3aMCTBOBAHWNE YY>KO COGCTBEHHOCTH, 1 YacTO UCNOMNb3yeTcs AN 060CHOBaHMS UCKa B
Tex cnyyasix, korga He 6biny HapyLUeHbl NpaBa cOGCTBEHHOCTM KaK TakoBble. HesakoHHoe
NPUCBOEHME MOXET UMETb OTHOLLEHME K MPOTMBOMNPaABHOMY 3aUMCTBOBAHUIO UIK
MOLLEHHNYECKOMY NPUCBOEHUIO CPEACTB UMN UMYLLLECTBA, KOTOPbIE BBEPEHLI OAHOMY NNLLY, HO
Ha caMoM fene npuHaanexaT Apyromy.

Tak, ctaTbsl 3 npoekTa 3akoHa «[lpasoegast cmpykmypa oxpaHbl mpadulyuoHHbIX 3HaHuUl 8 LLpu-
JlaHke» (2009 r.) onpegensieT «He3akoHHOEe NpUCBOEHnE» Kak «(i) npnobpeTeHne, NpucBoeHne
UM UCNONb30BaHWEe TPagMLUMOHHBIX 3HaHWUI B HapyLLEeHUe NOSIOXKEHU 3TOro 3akoHa,

(i) n3BneveHme BbIirogbl N3 NPUOBpPETEHMS, MPUCBOEHNS U UCMONb30BAHNS TPALAULMOHHBIX
3HaHW, Korga nuuy, KoTopoe npuobpeTaeT, npucBanBaeT UNKn NCNonb3yeT TPaaNLNOHHbIE
3HaHWS, M3BECTHO MUITM HEN3BECTHO MO NMpUYMHE HEBGPEXKHOCTU, YTO TPAAMULMOHHbBIE 3HAHNSA
ObInn NprMobpeTeHbl, NPUCBOEHbI NN NCNONBb30BaHbI NOObLIMKN HECMpaBeaAIMBLIMU CPEACTBaMM,
n (iii) opyrue Bngbl KOMMEPYECKON OEATENBHOCTH, MPOTMBOPEYaLLME YECTHOM NMPaKTUKE,
KOTOpblEe MO3BOMNAT U3BMEKATb HECTPABEANMUBYIO BbIroAy M3 TPAAULMOHHBIX 3HaHWUN» 1%,

HenpaBomepHoe ucnonb3oBaHue®

B obnactn naTteHTOB topuamyecknin cnoeapb bnaka onpeaensieT «HenpaBoMepHoe
NCMNONb30BaHNE» KaK «MCMNOb30BaHMe NaTeHTa UK ¢ LUenblo NpoaneHns 0encTBus
NCKITIOUMTENBHOIO NpaBa Ha He3anaTeHTOBaHHbLIE TOBAPbI, NN C LIENbIO HapYLLEHWS
aHTUTPECTOBCKOro 3akoHogaTenbcTBa». CrioBapu onpegensitoT HenpaBomMepHoe
NCMNonb30oBaHWE KaK HeMpaBuUibHOE, HEBEPHOE UMK HeHaanexallee ncnonb3oBaHune, nmbo
HenpaBWUIbHOE NpUMeHeHe. HenpaBoMepHOEe MCMNOMNb30BaHNE MOXET Takke O3HayaTb
HeHaanexawiee unu YpeamepHoe npumMeHeHne, nMbo AenNCTBUSA, KOTOPbIE U3MEHSAIOT NPUCYLLYHO
Lenib Unn Ha3Ha4YeHne 4Yero-To.

N3meHeHHne

M3meHeHnem aBnseTca nepeMmeHa B YeM-nubo (ropugndeckuin cnosapb bnaka). 3ToT TEepMuH
ABNAETCH CMHOHUMOM nepeaenkn. B ctatbe 6bis bepHckol KoHeeHyuu 06 oxpaHe
numepamypHbIx U Xy0oxxecmeeHHbIX npousdsedeHuli (1971 r.) npegycMoTpeHo, NOMUMO
npo4ero, NpaBo aBTopa NPOTUBOAENCTBOBATL BCAKOMY U3BPALLEHNIO, UCKAXEHWNIO UITN MHOMY
N3MEHEHWIO Npon3BeaeHns, COCOBHOMY HaHeCTH yuepb YecTn nnu penytauum asTopa.

105 Pabounin gokymeHT, Bepcus ot 1 sHBaps 2009 r. «[paBasi CTpykTypa oxpaHbl TpaguLMOHHBIX 3HaHui B Lpu-
JlaHke».

106 HekoTopble generauuv npegnaranv go6aBuTb TEPMUH «HEMPABOMEPHOE UCMONb30BaHNE» B TEKCT
AokymeHTa «OxpaHa TpaaMUMOHHBIX 3HAHWI: NepecMOoTpeHHble Lenu u npuHumnel» (WIPO/GRTKF/IC/18/5
Prov.), Hanpumep, generauna MHgoHesum u generaumsa Mekcukn. OpgHako aenerauns ABCTpanuu oTMeTuna,
4YTO «HENpPaBOMEPHOE UCMONb30BaHEY» NPEeACTaBNAeT COOOM TEPMUH, NCMOMb3YEMbIV B KOHTEKCTE
KoHBeHUMM 0 BuonornyeckoM pasHoobpasum B paMkax NMpoeKTa TeKCTa AN NeperoBopoB MeXAyHapoaHOro
pexuma 4ocTyrna u COBMECTHOrO MCMOMb30BaHNA BbIro OT FreHEeTUYECKUX PECYPCOB N CBA3AHHbLIX C HAMMU
TPAAMUMOHHBIX 3HaHUA. OH ObIN UCNOMNBL30BaH NPUMEHUTENBHO K AENCTBMSAM, KOTOpbIE MpoTUBOpeYaT
cornacoBaHHbIM Ha B3avMHOWN OCHOBE YCMOBUSIM, B TO BPEMS KaK TEPMUH «HE3aKOHHOE MPUCBOEHME» NMeeT
OTHOLLEHME UMEHHO K NpuobpeTeHuto 6e3 npeaBapuTenbHoro obocHoBaHHoOro cornacusi. OHa npusBana K
AanbHenweMy o6CyXaeHWI0 BOMpoca 0 3HAaYEHWUN 3TUX TEPMUHOB B paMKkax 3Toro KomuteTa u B CBSI3n C
WHTENNEKTYanbHON COBCTBEHHOCTbLIO, @ HE AOCTYNOM K TPAAMLUMOHHBLIM 3HAHUSIM, CBSA3aHHBIM C
reHeTU4eCKMMN pecypcamu.
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UckaxeHune

CornacHo onpeaeneHnto OKCcopACKOro CroBaps aHrUNCKOro si3blka TEPMUH KUCKAXKEHNEY
0O3Ha4yaeT aKT OTCeYEeHMs UNN N3bATUS YaCcTN Yero-NnMbo, 0COBEHHO KHUMN NN NHOTO
AOKYMEHTA; W3MEHEHME UM YHUUTOXEHNE YacTu COOEPXKaHUS Unu 3HaveHnsi. B cooTBeTcTBUM
co cTaTben 6bis bepHckol KoHeseHyuu 06 oxpaHe riumepamypHbIX U XyO0XKeCmMBEHHbIX
rnpoussedeHud (1971 r.) oxpaHa OT UCKaXXeHMs ABNSEeTCA OOHUM U3 aTpuByTOB NMNYHbBIX
HEeMMyLLLeCTBEHHbIX NpaB aBTopa.

B3sanmHoe yBaxxeHune

B npeambyne Leknapauuu OOH o npasax kopeHHbix Hapodos (2007 r.) B3aMMHOE yBaXXeHUe
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHWUI, K KOTOPbIM CreayeT CTPEMUTLCS B AyXe
coTpyaHuyectBa. CornacHo onpegeneHnto OKcgopacKoro crnosaps aHrimnCcKoro A3blka, croso
«B3aUMHbIN» OTHOCUTCS K ABYM 1 Bonee noasm, UCNbITbIBAKOLWMM APYT K APYry OANHAKOBbLIE
4YyBCTBa, MeXay KOTOPbIMW CYLLECTBYIOT ABYCTOPOHHME OTHOLLEHWSI.

B3sanmocornacoBaHHble ycnoBusi

Kpome nprsHaHusa npaBa HaLMOHanNbHbIX NPaBMTENBLCTB ONPeAensaTb YCNoBusa AocTyna K
reHeTM4yecKkuM pecypcam, NyHKT 4 ctatbn 15 KonseHyuu o buonozuyeckom pasHoobpasuu
(1992 r.) npegycmaTpumBaEeT, 4TO «4OCTYyM, B Cly4ae ero npegocraBrneHunsi, obecrnevmBaeTcs Ha
B3aMMHO COrfacoBaHHbIX YCNOBUAX U PErynmpyeTcs NONOXEHNSIMU HacTosILLEN CTaTbuy.
McnonHuTenbHbin cekpeTapb KBP oTmevaeT, 4To «KOHTpaKTbl iBNAOTCA Hanbonee obLuen
dopmMoit permcTpaumny «B3auMHO COrnacoBaHHbIX ycroBuin» 7. B ctatbsax 41-44 BOHHCKMX
PYKOBOAALLMX NPUHLMNOB NO obecnevyeHnro A0CTyna K reHeTUYeCKUM pecypcam un
COBMECTHOro UCNoJib30BaHUA Ha cnpaBeAsIMBoOM U paBHOW OCHOBE BbIroa OT UX
NPUMEHEHUSN N3NOXEHbI HEKOTOPblE OCHOBHbIE TPeOOBaHMSA B OTHOLLIEHUN B3aUMHO
COrfacoBaHHbIX YCNOBUMN.

Cratbsa 18 Hazolicko2o npomokona pe2ynuposaHusi docmyra K 2eHemu4yecKuM pecypcam u
COBMECMHO20 UCMO/Ib308aHUs Ha cripasednueoll U pasHoU OCHOBE 8b1200 OM UX MPUMEHEHUS
K KoHseHyuu o buonozudeckom pasHoobpasuu (2010 r.) cneymansHO kacaeTcsa cobniogeHns
B3aMMOCOracoBaHHbIX YCroBWUiA, npegycmaTtpmBas, 4To «1. [pun BbINONHEHMN NONOXEHNNA,
yKkasaHHbIX B nognyHkTe (i) nyHkTa 3 (g) ctaTbh 6 1 B cTatbe 7, Kaxxgas CTopoHa noowpsiet
NOCTaBLUMNKOB W1 MNONb30BaTeNen reHeTUYECKUX PECYpPCOB /UK TPaaULMNOHHBIX 3HAHWN,
CBSA3aHHbIX C reHeTUYECKUMUN pecypcamMu, BKINoYasa no Mepe HeobxogmMmMocTn BO
B3aMMOCOracoBaHHbIE YCINOBMS NOMNoXeHns o6 yperynupoBaHuUn Copos, BKITOYaroLLme:

(a) ropucamnkumio, B KOTOPYHO OHWU NepegaayT nobor npouecc yperynmpoBaHusi CopoB.;

(b) NpUMEHMMBIN 3aKOH; W/WUnK (C) BapuaHTbl anbTepHaTUBHOMO yperynupoBaHus CropoB, Takme
Kak nocpegHn4ecTBo nnmn apbutpax. 2. Kaxgas CtopoHa obecnevnBaeT BO3MOXHOCTb
obpalleHns 3a NOMOLLbI0 B pamMKax CBOMX NPaBOBbIX CUCTEM B COOTBETCTBMU C NPUMEHUMbIMMN
IOPUCOUKUMOHHBIMKN TpeboBaHNSIMK B CryYasx BO3HUKHOBEHUSA CMOPOB, MPOUCTEKAOLWMX 13
B3amMMocornacoBaHHbIx ycriosuini. 3. Kaxpas CTopoHa NnpvHMMaeT B COOTBETCTBYHOLLMX
cny4vasx acpdekTBHbIE Mepbl Ans: (a) obecneyeHns OOCTyna K NpaBoCyauio; U

(b) ucnonb3oBaHMs MexaHM3MOB AN obecneyeHns B3aMMHOIO NPU3HAHUS U BbIMOSTHEHNS
peLLeHN, BbIHECEHHbIX UHOCTPAHHbLIM CYA0M, N apbuTpaxHbIX pewweHnin. 4. KoHdepeHums
CtopoH, BbeicTynatwlas B kayectse CoewaHna CTopoH HacToswero NMpoTokona, npoBoanT
0630p 3PPEKTUBHOCTM HACTOSALLEN CTaTbM B COOTBETCTBUM CO CcTaTben 31 HacTosLwero
MpoTokonay.

107 CMm. gokymeHT UNEP/CBD/COP/4/22, nyHKT 32.
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Haroncknin npoToKon perynupoBaHusi A4OCTyNa K reHeTU4YeCKMM pecypcam u
COBMECTHOIO UCMOJIb30BaHUSA Ha cnpaBeAsIMBON U paBHOW OCHOBE BbIro4 OT UX
npumMmeHeHus kK KoHBeHUUM 0 Guonormyeckom pasHoo6pasum (2010 r.)

MpoTtokon 6bin NpuHAT B okTA6pe 2010 r. B xoae gecdaroro coelaHmst KoHdepeHummn CTopoH
(COP 10), npoxogmeLuero B ropoge Harosi, AnoHns. B cooTBeTcTBUM CO cTaTben 1 Lenbto
lMpoTokona siBNseTca «obecrevyeHue cOBMECMHO20 UCMN0/b308aHUsI Ha cripagednueol u
pasHoU OCHO8e 8bI200 OM MNPUMEHEHUST 2EHEeMUYECKUX Pecypcos, 8 MoM Yucre rnymem
obecnieyeHus1 Hadnexauwie2o docmyrna K 2eHemu4yecKUM pecypcam u Hadnexawel nepedaqu
coomeemcmesyruwux mexHosio2aul, y4umbigas 8ce rpasa Ha 0aHHbIe pecypcbl U Ha
mexHosioauu, u nymem Hadnexauje2o chuHaHcuposaHus, codelicmays makum obpasom
CoXpaHeHuUr buosio2u4ecKo20 pasHoobpasus U ycmou4yug8oMy UCMOTb308aHUK €20
KoMroHeHmMos». [eHepanbHbIn cekpeTapb Oprannsaunn ObbeamHeHHbIX Haumi 6ynoet
Henoautapmem NpoTokona n oTKpoeT ero Ans nognucanns B LieHTpanbHbIX yupexaeHnsax
Opranmn3sauun O6beanHeHHbIX Hauwmii B Hbto-Wopke co 2 despans 2011 r. no 1 dbespans
2012r.

Heckonbko cTaTen KOHKPETHO KacatTcs TPaaULUMOHHbBIX 3HAaHWIA, CBSA3aHHbLIX C FTEHETUYECKUMMU
pecypcamu, Takue kak ctaTtbs 3 ([JoCcTyn K TpaganUMOHHBIM 3HAHNAM, CBSA3AaHHbBIM C
reHeTU4eCcKUMK pecypcamm), ctatbs 12 (TpaguuMOHHbIE 3HAHUSA, CBA3AHHbBIE C FEHETUYECKUMN
pecypcamu) u ctatbsl 16 (BbinonHeHe NONoXeHNN HaLNOHaNLHOro 3aKkoHo4aTenbCcTBa UNn
PEerynsiTMBHbIX TPEOOBaHUI, perynmpyroLwmnx 4OCTyn K reHeTUYECKM pecypcamM N COBMECTHOE
NCNorb30BaHMe BbIrofd, B OTHOLUEHUN TPAAULMVNOHHbBIX 3HAHUIN, CBA3AHHbIX C FEHETUYECKUMM
pecypcamu).

Hauwnsn

B topuanyeckom crioBape Bnaka TepMuH «Hauua» onpeaensieTcs kak Gonbluas rpynna noaen,
nMerLmnx obLiee NponcxoxaeHue, sa3blk, TpaauLMmn U 06bIYHO COCTaBNSIIOLLMX MNONUTUYECKYHO
eanHuuy. TepMmuH «rpaxaaHe» o6o3HavaeT PU3NYECKUX NN KOPUOUYECKUX NUL, KOTOpble
NPOXUBAKT UMM UMEIOT pearnbHOe U AENCTBYOLLEE NMPOMbILLNIEHHOE UM KOMMEpPYECKOe
npeanpuaTie Ha TON UMM NHOWN TaMOXeHHOWN TeppuTopmmni®®, B sHauyeHne TepMmnHa «HaUmMmn»
3anoXeHo npeacTtaeneHne o coobliecTee nioaen, chopmmpoBaHHOM brnarogaps obiemy
MPOMCXOXAEHWNIO, KyNbType 1 UCTOPUK, a YacTo 1 Gnarogaps obluemy s3biky%. TepMuH
«KYyNbTYpPHble OOLLMHBI» NPMU3BaH BbICTYNaTb B KAYECTBE AOCTAaTOYHO LUMPOKOIo MOHATMS,
KOTOpOE BKIOMAET rpaxkaaH BCcel CTpaHbl, «HaLUMio», B CryyasX, Koraa TpaguumMoHHbIe
BbIpaXXeHWsI KyNbTypbl paccCMaTpUBaOTCS Kak NpUHaAnexalime BceMy Hapoay onpeaeneHHom
CTpaHbl. JTO coyeTaeTcs C NPaKTUKON B ApYrnx o6rnacTax NonuTUKMA U CRY>KUT AOMNONHEHNEM K
Hen'o,

HoBusHa
HoBu3Ha siBNsieTCst OAHMM U3 KpUTEPUEB NATEHTOCNOCOBHOCTU NPpU NPOBEAEHNN NOOOI

3KcnepTusbl Mo cywectsy. M3obpeTeHne cunTaeTcsi HOBbIM, ECIIM OHO He SIBMSIETCS YacTbio
NPEALUIECTBYIOLLEro YPOBHS TEXHUKNL,

108 Hanvanb XKepse, «Cornaluexnne TPUMC. MpoekT n aHanua». MN3g. 3-e, Sweet & Maxwell, cTp. 161.

109 Outep KyrenbmanH, «OxpaHa nuu, nprHaanexalmx K MEHbLUMHCTBAaM, U KyNbTYPHOro pa3Hoobpasus
KOPEHHbIX HapoaoB» noA pea. A. doH boraanamn n P. Bonbdhdpym, KOpnanyeckuin exxerogHuk OOH, Vol. 11,
2007 r., cTp. 235.

110 "moccapwuii TEpMUHOB, OTHOCSILLMXCS K HEMaTepuanbHOMY KynbTypHOMY Hacneauto, pa3paboTaHHbIn
HauunoHanbHom komuccmen Hugepnangos no sonpocam FOHECKO, 2002 r. («...Hauunen moxeT aBnsaTbCs
KynbTypHasi 06LLUHa»), UMTMpYyeTCcs B JOKYMeHTe « OxpaHa TpaguLMOHHbIX BblpaXXeHWI KynbTypbl/BblpaXKeHWUi
donbkropa: nepecMoTpeHHble uenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

111 CnpaBoyHuk BOUNC no nHTennektyanbHon codcTBeHHOCTU, nybnukaunsa BONC Ne 489 (E), 2008 r., cTp.19.



WIPO/GRTKF/IC/39/INF/7
MNpunoxeHue, ctp. 38

B cooTtBeTcTBUM cO cTaTben 33 [Jo2osopa o nameHmHou koornepayuu (PCT) HoBU3Ha
onpegendeTtcs crnegyrowmum obpasom: «[a]ns uenen mexayHapogHOW NpeaBapuTenbHON
9KCMNepTU3bl 3asBreHHoe N3obpeTeHne cHMTaeTCs HOBbIM, ECIIN €r0 HEe NOPOoYUT
npegLwecTByOLWNIN YPOBEHb TEXHUKK, KaK OH onpeaeneH B NHCTpykuuny. MNMpasuno 64.1(a)
UHcTpykumm kK PCT onpeagensieT «nNpedwecTBYHOLWNN YPOBEHb TEXHUKNY KaK «BCE TO, YTO CTano
AOCTYNHbIM Nybnuke rae-nnbo B MMpe NocpeacTBOM MUCbMEHHOIO packpbITUS (BKtoYas
YepTexu 1 gpyrue UNncTpaummn), CHnTaeTca NpeaLecTBYOLWUM YPOBHEM TEXHWUKU NPU
YCNOBWU, YTO TaKOe PacKpbITUE MMENO MECTO [0 COOTBETCTBYIOLLEN AaTbI».

B ctatbe 54 Egponelickoli nameHmHou koHeeHyuu (EMK) cogepxutcsa cnegytowee
onpeeneHne HoBMU3HbI: «M300peTeHne cUMTaeTCca HOBbIM, ECIIM OHO HE OTHOCUTCS K YPOBHIO
TEXHUKWN. YPOBEHb TEXHWKM BKMOYaEeT BCe, YTO CTano obwenocTynHbIM NyTeM NMMCbMEHHOMO
WK YCTHOMO ONMUCaHus, NCNOMb30BaHUSA nnmn nobbiM Apyrnm cnocobom 4o AaTbl No4auM 3asBKU
Ha eBpONenNCKU NaTeHT».

Pasgen 35 Ceoga 3akoHoB CLUA 102 [YcnoBusi naTeHTOCNOCOOHOCTN; HOBM3HA] COOEPXKUT
cnegyiollee onpegeneHne NoHATUS HOBU3HbI: «MLIO MMEET NpaBo Ha Nony4YeHne nateHTa, 3a
NCKNtoYeHnem crydaes, korga (1) 3asBneHHoe n3obpeteHme Obino 3anaTeHTOBaHO, ONUCaHO B
neyaTHoW nyGnvkauumn, HaXoAnNoCkb B NyGIIMYHOM MCMOMB30BaHMN UNKU B Npogake unu 6uino
WHbIM 00pa3oM 4OCTYNHO Ny6nmke Ao hakTUYecKon aaThl Nogayvmn 3asBkn Ha 3asiBIEHHOE
n3obpeteHune; nnu (2) sasasneHHoe n3obpeTteHne ObinNo onncaHo B NateHTe, Bbl4aHHOM B
COOTBETCTBMM C pasgernioMm 151, nnu B 3asdBke Ha NaTeHT, onybrIMKOBAHHOW UM CUMTaIOLLENCS
ony6nmkoBaHHOM B COOTBETCTBMM C pasgenom 122(b), n B Takom naTteHTe unm Takon 3asiBke Ha
naTeHT, B 3aBUCUMOCTUN OT OBCTOATENBLCTB, HA3BaHO UMSA ApYroro n3obpetarens, a
hakTMyeckas faTta nogayn 3asiBkv npealecTtByeT hakTMYeCcKon gaTe nogayn 3asBkm Ha
3asBneHHoe n3obpeTeHne»*?,

OckopouTenbHbIN

«OckopbUTEnbHbINY 03HAYaeT «BbI3bIBAKOLLMIA HEYOOBONBCTBME, THEB UK 0buay;
NpoTMBOPEYaLLMI FOCNOACTBYIOLLEMY NPEACTaBEHNIO O MPUNNYMAX U Mopanu» (opUaNYECKuiA
cnoBapb bnaka).

MaTteHT

MaTeHT onpegenseTcs kak « AOKYMEHT, ONUCLIBaIOLLNA N306peTeHne, KOTOPOe MOXET ObITb
N3roTOBMEHO, UCMOMb30BaHO U NPOAAHO C paspelleHns BnaaenbLua nateHTa. M3obpeteHne
npeacTaenseT cobon peleHne KOHKPETHOM TeXHMYEeCKoM 3agadn. aTeHTHbI AOKYMEHT
00bIYHO COAEPXKMT, MO MEHbLLEN Mepe, OAHY hopMyny n3obpeTeHns, NOMHbIN TEKCT ONUCAHUA
n3obpeteHna n bubnuorpaduyeckyro MHopmaumio, Takyto kak nmsa 3assutens. OxpaHa,
npegocTaensemMas NnaTeHToM, orpaHu4eHa BO BpemMeHu (Kak npasuno, 15-20 net nocrne gatbl
nogayn 3asiBKM Unu Bblgayun nateHTa). OHa Takke orpaHnyeHa TeppuTopuanbHO
COOTBETCTBYIOLLEN CTPaHOW Unu cTpaHamu. aTeHT — 3To cornalleHne mexagy nsobperarenem
M cTpaHou. Takoe cornaiwleHve No3BonseT Bnagenbly He 40NyCTUTb APYruX NuL, K
N3roTOBIEHMIO, UCNOMb30BaHNIO UMK NPoAaxXe 3asiBNEHHOro N3obpeTeHna» 3,

MyHKT 1 cTaTbn 27 CoanaweHus no mopao8biM acrekmam rpas UHmesiiekmyarsnsHou
cobcmeeHHocmu (Cornawenne TPUIMC) BecemupHon Toproson opraHunsaumm (BTO) rmacuT, 4to
«[...] naTeHTbI BblAaOTCA Ha Ntobble N306peTeHns, He3aBUCMMO OT TOTO, ABMAIOTCS TN OHU

112 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 102; pocTyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-I.html#al_d1fbel 19797 b0. Ccobinka genaetcs Ha pa3gen 35 Ceoaa 3akoHoB CLUA 151
«Bblgaya nateHTa», goctyneH Ha https://www.gpo.gov/fdsys/pkg/lUSCODE-2011-title35/pdf/lUSCODE-2011-
title35-partll-chapl4-sec151.pdf, n paspen 35 Ceoga 3akoHoB CLUA 122(b) «KoHduaeHumanbHbIn ctaTtyc
3asBOK; NyGnukaums naTeHTHbIX 3as8BOK», AOCTYNeH Ha https://www.gpo.gov/fdsys/pkg/lUSCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chap11-sec122.pdf.

113 rmoccapuit BOMC Ha noptane PATENTSCOPE.
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NPOAYKTOM MNK cnocobom Bo Bcex 06racTsix TEXHUKM, NPU YCIOBUM, YTO OHM obnagatoT
HOBM3HOWN, cofepxaT n3obpeTaTenbCKUi YPOBEHb U SBMSKOTCA NPOMbILLIIEHHO NPUMEHUMbIMMU.
[...] naTeHTbI BbIgAOTCSA M NaTEHTHbIE NpaBa MOryT OCYLLECTBNSATLCS BHE 3aBUCUMOCTU OT
MecTa n3obpeTeHus, obracT TEXHUKM, a TaKkKe OT TOro, BBO3ATCS N NPOAYKTbI UIK
Npon3BOAATCA HA MECTEY.

CoxpaHeHune

CoxpaHeHue nmeeT ABa OCHOBHbIX 3fleMeHTa: BO-NEPBbIX, COXPAHEHME XUBOTO KySIbTYPHOro U
coumManbHOro KOHTEKCTa TPaAMLMOHHBIX 3HAHWI U BbIPaXXEHUI KyNbTypbl ANA NoAAEepKaHMS
TPagauLUOHHON CUCTEMBI, B pamMKax KOTOPOW NPOUCXOANT pasBuThe, nepeadaya U3 NoKoneHus B
MOKOSIEHNE TPaAMLUMOHHbBIX 3HAHUIN N BblPaXXEHWI KyrbTypbl U ynpaBneHue 4OCTYNOM K HUM; a
BO-BTOpPbIX, COXPaHEHNE TPAAULMOHHBIX 3HAHUN N BbIPaXXEHU KynbTypbl B 3addMKCUPOBAHHON
dopme, Hanpumep, B Cny4vasix Ux 4OKyMeHTupoBaHusi. CoxpaHeHne MoXeT ObITb HanpaBneHo
Ha OKa3aHve NOMOLLM B BbPKMBAHUW TPAOVULMNOHHBIX 3HAHWA UMW BbIPaXXEHUIN KynbTypbl 115
OyayLmMX NOKONEHNA NCKOHHOW OBLLMHBI 1 oBecnevyeHne nx NPeemMcTBEHHOCTM B paMKax
TPaAMLMOHHOW NN YCTaHOBIIEHHOM 0Obl4asiMm cucTembl, MO0 Ha NpeaocTaBneHme gocTyna K
HUM LLUMPOKOW OBLLECTBEHHOCTM (B TOM YMCNE YYEHbIX U UCCreaoBaTenen) B 3HaK NPU3HaHUA NX
3HaYeHNs KaK KONMMEeKTUBHOro KynbTYPHOro Hacneaus YyenosevecTtsalls,

3akoHbl M NporpaMmbl He U3 06nacTn NHTENNEeKTyanbHONM COBCTBEHHOCTU, HanpaBeHHbIe Ha
OXpaHy 1 NOOLLpEHNE XNBOro Hacneaus, MoryT okasatb BOMbLUYO NOMb3y B Ka4eCcTBe
AOMOMHEHUSA 3aKOHOB B OTHOLLEHMM OXPaHbl MHTENNEKTyansHoNn cobCcTBeHHOCTU. [pyrue
MeXAyHapoHble NpaBoOBble CUCTEMBI, Takne kak KoHeeHyusi o buorioauyeckom pa3Hoobpasuu
(1992 r.) n Opranusaums O6begnHeHHbIX Haumi no Bonpocam 06pa3oBaHusi, Hayku u
KynbTypbl (KOHECKO), kacatoTca acnekTtoB OXpaHbl, COXPaHEHWS 1 3aLmTbl TPAAULMOHHbIX
3HaHWUIA U TPAAMLMOHHBIX BbIPAXKEHWUIA KyNbTYpbl B UX KOHKPETHOM MOSNIUTUYECKOM KOHTeKcTe!!®,

MNMpepBapuTensHoe 060CHOBaHHOE cornacue

B HeckonbKknx MexayHapoaHbIX JOKYMEHTaXx, KacatoLMXCsl, B YaCTHOCTU OKPY>KatoLLEN cpeabl,
Hanpumep, B NyHKTE 4 cTatbh 6 ba3sesnbCKol KOH8EHUUU O KOHMPOsie 3a mpaHcapaHu4yHoU
repesosKou ornacHblix omxo0oe u ux ydaneHuem (1989 r.) n B KoHeeHyuu o 6uonoau4eckom
pasHoobpasuu (1992 r.), ynoMmHaeTcsa unm nogpasymeBaeTcs npaso Unu NpuHLMUN
«npegsaputenbHoro o6ocHosaHHoro cornacus» (MOC) nnu nHorga «cBoBOAHOrO,
npeasaputenbHoro obocHoBaHHoro cornacusa» (CMOC).

B oTHOWeEHMM goCTyna K reHeTUYeCcKMM pecypcam, B NyHkTe 5 ctaten 15 KoHeeHyuu o
buosnoauyeckom pasHoobpasuu (1992 r.) npegycmaTpmBaeTCs, YTO OH «perynupyeTcs Ha
OCHOBe NnpeaBapuTenbHOro 06ocHOBaHHOro cornacusa [orosapusatowen CTOPOHbI,
npegocTaBnsoLLEen Takue pecypcol, ecnv ata CTOpoHa He peLUmnT uHadey.

B nyHkTe 1 cTatbn 16 Hazolicko2o npomokona pe2ynupogaHus docmyna K 2eHemu4yeckum
pecypcam U cOBMECMHO20 UCM0b308aHUs Ha cripasedsiugol U pasHoOU OCHOB8E 8b1200 om Ux
npumeHeHusi kK KoHeeHyuu o buonoauveckom pasHoobpasuu (2010 r.) npegycmaTpmBaeTcs, YTo
«Kaxgasa CTopoHa npuHMMaeT COOTBETCTBEHHO Crlyyal0 Haanexaiime n copasmepHble
3aKoHoAaTernbHble, aQMUHUCTPATUBHbBIE UNW NONUTUYECKUE Mepbl AN obecneyeHuns Toro,
4YTOObI AOCTYN K TPAAULMOHHBIM 3HaHUSAM, CBA3aHHbBIM C FrEHETUYECKUMN pecypcamu, KOTopble
MCNONb3YKTCH B Npeaenax ee tpucamKunmn, oCyLLeCcTBASNCA B COOTBETCTBUN C
npegsapuTenbHbiM 060CHOBaHHLIM cornacuem unu ¢ 0fobpeHnsa 1 NPy y4acTum KOPEHHbIX U
MeCTHbIX 0bLume, N 4YTOObI BbINM YCTaHOBIEHbI B3aNMOCOrIacoOBaHHbIE YCMOBUS, Kak

114 0O630op oesTensHOCTU 1 pesynbTaToB paboTbl MexnpaeutenscteeHHoro komuteTa (WIPO/GRTKF/IC/5/12),
NyHKT 37.

115 OxpaHa TpaguLMOHHbIX 3HaHUIA: OBOHOBMEHHbIN NPOEKT aHanunsa NpobenoB: NepecMoTPEeHHbIA BapuaHT
(WIPO/GRTKF/IC/38/6), npunoxeHnue |, cTp. 6.
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onpefeneHo B HaUMOHaNbHOM 3aKOHOA4ATENbCTBE, PETYNNPYHOLLEM AOCTYN K FEHETUYECKUM
pecypcam 1 COBMECTHOE MCNOSb30BaHNE BbIFOA, UMK B PErYNATUBHbIX TPEOOBaHWAX ApYrow
CTOpOHbI, FAe HaxoasTCs Takme KOPeHHbIe U MEeCTHbIE OBLLUHbI».

[MepBOHaYanbHO 3TO NOHATME BbINO 3aMMCTBOBAHO U3 MEANLIMHCKON 3TUKN,
npegycMaTpuBasLLern NpaBo NauneHTa NpUHMMaTh peLleHne, NPoBOANUTb NN He NPOBOANTb
MeOULMHCKOE fleYeHne nocre nonyyYyeHns nosiHon nHopMauumn o puckax u npenmyLlectsax
TaKoro KOHKpeTHoro neveHuns. Hanpumep, B ctatbe 5 Beceobuwel deknapayuu 1997 2. o
2eHOMe 4Yeriogeka U rpasax Jyesiogeka npeaycMaTpmuBaeTCs, YTO BO BCEX CriyYasax
nccneaoBaHNs, NeYeHnst UM QUarHOCTUKK, OKasblBaloLWMX BIINAHME HA FEHOM YeNoBeKa,
cnegyeT oueHMBaTb NOTEHLMANbHbBIE PUCKU 1 MPEUMYLLECTBA U «NONYYNTb NPeABapuUTenbHoe,
cB0b6ogHOe U 060CHOBaAHHOE corflacue COOTBETCTBYHOLWEro nuuay». B ctatbe 6 Beeobuwel
Oeknapauuu o buoamuke u npasax 4yenoeeka (2005 r.) OpraHnsaunn ObbegmHeHHbIX Hauwmin
no Bonpocam obpasoBaHus, Hayku u KynbTypbl (FOHECKO) TpebyeTca nonyyeHne
«npeaBapuTenbHoOro, cB0604HOr0 N 060CHOBAHHOIO COrfacus OT COOTBETCTBYHOLLIErO Nmuay,
Korga peyvb naeT O «NpPeBeHTUBHOM, ANarHOCTUYECKOM U TepaneBTU4eCKOM MeANLMHCKOM
BMeLLATENbCTBE» UNN «HAYYHOM UCCNEAOBaHUNY.

OTOT TEPMMH BbITEKAET U3 peanusauuy obLero NnpuHLMna y4acTust KOpeHHbIX HApPOLOB B
MPUHATUM peLLeHniA U (OPMYNMPOBKE, peanu3aunmn 1 oLieHKe 3aTparnearLmnx ux nporpammie,

MpunaraTenbHoe «cBOGOOHOE» MCMONBL3YETCH C Lienblo obecnedeHnst Toro, 4Tobbl B Xxoae
NeperoBOpPOB He OCYLLECTBANOCH HUKAKOrO NPUHYXXOEHUS U MaHWUNyNMpoOBaHWs, a CIioBO
«npenBapuTenbHOEe» HanpaBneHo Ha NpU3HaHWe BaXXHOW ponu dakTopa BpeEMEHN,
HeobXoaNMOoro KOpeHHbIM Hapogam Ansi NOSIHOro aHanu3a NpeanoXeHUn, N yBaxxeHme Toro
gakTa, YTO Ha JOCTMKEHMNE KOHCeHcyca TpebyeTcs Bpems. OHO Takke npeaBocxuiaeT
BO3MOXHOCTb TOr0, YTO B peanbHOCTU PELLEHUS, OCODEHHO Te, KOTOPbIE KacalTcs
MacLUTabHbIX MHBECTULNIA B 0O6nacTb pa3BUTUS, MPUHMMAKOTCSA KOPEHHLIMWU HapoJaMu 3apaHee.
MoHsATME «OBOCHOBAHHOIO» COrfacus OTpaxaeT pacTyLlee Npu3HaHWe Toro, YTO OLEeHKa
BO3OENCTBUS Ha OKPY>XKatoLLyHo cpeay v 06LeCTBO sSiBNSIETCA HE0OX0ANMbIM YCINOBUEM ANs
nboro npoLecca NepPeroBOpPOB W NO3BOMNSAET BCEM CTOPOHAM MPUHNMATL B3BELLEHHbIE
peLLeHns.

«Cornacve» npefcrasnsieT coboi npouecc, NoOCpeaCcTBOM KOTOPOro BbIAAETCS pa3peLleHne Ha
OCHOBe B3auMHoro gosepusi. O6ocHOBaHHOE cornacue npegnonaraeT NpefocTaBrieHne
YeTKMX MOSICHEHUI, a TaKkKe AaHHbIX O KOHTPAKTE, BO3MOXHbIX BbIrOAAX, MOCNEACTBUSIX U MyTAX
[anbHenwero cnosb3oBaHus. ATOT NPOLLECC AOMKEH BbITb Npo3payHbIM, @ POPMYNMPOBKU —
MOSTHOCTbIO MOHATHBIMU AN KOPEHHbIX Hapogos!!’.

MpepwecTBYOLWUNNA YPOBEHb TEXHUKU

MpenwecTByOLWMIA YPOBEHDb TEXHUKM B 06LLIEM CMbICTIE NpeacTaBnseT cobon Bce 3HaHus,
KOTOpble CyLlecTBOBanu 4O Nogayn COOTBETCTBYIOLLEN 3as8BKN UNK AaTbl npuoputeTa,
He3aBMCUMO OT TOro, CyLEeCTBOBaNU fiv OHM B NMCbMEHHOW hopMe nnun B popme yCTHOro
packpbITUsA. B HEKOTOPLIX NPaBOBbIX JOKYMEHTAX CYLLECTBYHOT Pasnuynsa Mexagy nedartHbiMm
ny6nukaumsiMn, yCTHbIM packpbITUEM M NPeablayLLMM UCNOMNb30BaAHUEM U MECTOM
MPOMCXOXAEHUS NyGnUKauum unm packpbitnaie,

116 MyHkT 2 cTatbn 32 Oeknapauum OOH o npaBax KOpeHHbIX HAPOAOB; CM. Takke PykoBogsLme NpMHUMUMLI
Mpynnsl OOH no Bonpocam pasBuTUS B OTHOLLEHUW KOPEHHbIX HApOAO0B.

117 CtmeeH AnneH n Anekcanapa KcaHTaku, «PasmbiwneHus o KoneseHuun OOH o npaBax KOpeHHbIX HAPOA4OBY,
Oxkcpopa v MopTtnena, OperoH, cTp. 49. CMm. Takke «[OCTOsIHHbBIN hOPYM MO BOMPOCAM KOPEHHbLIX HAPOA 0B
npu SkoHomu4eckom n CoumnansHom Coete OOH», yeTBepTas ceccusi, u «OTYET O MEXAYHapPOAHOM
CeMMHape Nno MeToankam B OTHOLLEHUM CBOOOAHOro NpeaBaputenbHoro 060CHOBaAHHOMO cornacust 1
KOpPEeHHbIX HapoaoB», E/C.19/2005/3, cTp. 8.

118 CnpaBoyHuk BOUC no nHTennektyanbHon cobcTBeHHoCTU, nybnukauna BONC Ne 489 (E), 2008 r., cTp. 19.
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Onsa uenen PCT onpeneneHve npeallecTBYOLWEro YPoBHS TEXHUKM B npasune 33.1
UHcTpykumm kK PCT nmeet cneayrowyo hopMynmpoBKY: «BCE TO, YTO CTano AOCTYyNHO nybnuke
roe-nmbo B MyMpe NocpeacTBOM MMCbMEHHOIO pacKkpblTUs (BKOYas YepTexun u gpyrme
WNNIOCTPaLUN) U YTO MOXET ObITb NONE3HBIM NPU ONpeaeneHnn, ABnseTCa N 3asaBneHHoe
n3obpeTeHne HOBbIM U COOTBETCTBYET S OHO M300peTaTefnibCKOMy YPOBHIO (T.€. ABMNAETCH Nn
n3obpeTeHne o4EBMAHBIM UMK HET) NPU YCOBMM, YTO packpbITUe CTano AOCTYMHbIM 40 AaTbl
MeXOyHapoa4HOM nogaymny.

B cny4yae ¢ EBponon, B nyHkTe 2 cTaTbn 54 Egponetickol nameHmHou koHeeHUuu (ETK)
Aaetcs onpegeneHne aKBUBaneHTHOro TeEpMMHa «yPOBEHb TEXHMKNY KaK BKITHOYAIOLLEro «BCe,
YTO CcTano obweaoCTynHbIM NyTEM MMCbMEHHOTO UM YCTHOrO ONUCAaHWUSA, UCMOSb30BaHUA UK
nobbiM apyrnm cnocobom 4o AaTbl NogavM 3asBKN HA €BPOMNENCKUN NaTeHT». B oTHoweHun
atoro nonoxeHus EMNK, B Pykogodsiwux npuHuunax ro rnpoeedeHUro 3Kcrnepmu3ssi 8
Eeponetickom nameHm+yom sedomcmee (EMNB) npegycmatpuBaeTcs, 4To «crnenyeT NpuHATL BO
BHMMaHuMe LWMpPOTY 3TOro onpeaenexHus. He cywlecTByeT Kakmx-nmbo orpaHuyeHuni B
OTHOLLIEHUN reorpan4eckoro MecTonoNOXEHUS, UK A3blka N OPMbI, B KOTOPOM
COOTBETCTBYIOLLAA MHOPMaLMA cTana AOCTYNHOM nybnuke; Takke He npegycMaTpuBaeTcs
CPOK AeNCTBUA OOKYMEHTa Ui APYrMx UCTOYHUKOB MHAhopMaumn. OfHako CyLecTBYOT
HEKOTOpPbIE KOHKPETHbIE UCKtoYeHUs (CM. G — V))».

B pasgene 35 Kogekca 3akoHoB CLUA 102 npealuecTByOWNiA ypoOBEHb TEXHUKM KOCBEHHO
onpegenseTcsa nocpeacTBOM KOHLENUMN HOBU3HbI, Kak BCe, YTO «3anaTeHTOBaHO, ONMCaHO B
neyaTHoW nyGnvkauumn, Haxoannock B NyGrIMYHOM MCNOMNBL30BaHMN UNK B npogake nunun 6uino
MHbIM 00pa3oM 4OCTYNHO Ny6nmke Ao hakTUYecKkon AaTthbl Nogayn 3asBkM Ha 3asiBlIEHHOE
n3obpeteHune; nnu (2) sasasneHHoe n3obpeTteHne Obino onncaHo B NateHTe, Bbl4aHHOM B
COOTBETCTBMM C pasgernioMm 151, nnu B 3asdBke Ha NaTeHT, onybrIMKOBAHHOW UMW CUMTaIOLLENCS
ony6rMKoBaHHOW B COOTBETCTBMM C pa3gerniom 122(b), n B TaKOM NaTeHTe Uy Takon 3asiBKe Ha
naTeHT, B 3aBUCUMOCTUN OT OOCTOATENBLCTB, HA3BaHO UMSA ApPYroro n3obpetartens, a
haKkTMyeckas gaTta nogayun 3asiBKv npealecTByeT hakTMYeCcKon gaTe nogayn 3asBkn Ha
3asBneHHoe n3obpeTeHne».

B pasgene 29 AnoHcKOro NnaTeHTHOro 3akoHa «MpeaLllecTBYOLWNA YPOBEHb TEXHUKMY
onpegensetcsa kak «(i) nsobpeteHus, Kotopble 6binm NyGNNMYHO N3BECTHbI B ANOHUN uUnu B
ApYyron cTpaHe Ao nodayv 3asiBku Ha nateHT: (i) naobpeTteHus, koTopble Ny6IMYHO
Mcnonb3oBanuchb B ANOHUN N ApYron cTpaHe, 40 Nogayvn 3asiBKU Ha NaTeHT; U

(i) n3obpeTeHus, koTopble BbINN ONMcaHbl B pacnpocTpaHeHHON nybnukaumm, unm
n300peTeHns, kKoTopble cTanu NyGrMYHO AOCTYMHbI C MOMOLLLIO CPEeACTB 3NEKTPOHHOM
KOMMYHMKaLUN B ANOHUM UNW B APYrovi CTpaHe, 40 NoAayn 3asiBKU Ha naTeHT» %,

OxpaHa
«OxpaHa» B paboTte KomuteTta npnobpena TeHOEHUUIO K TPAKTOBKE OXpPaHbl TPaAULMOHHbIX
3HaAHWA 1 TPAOULMNOHHBIX BbIPXXEHUIN KyNbTYpbl OT HEKOTOPbIX YOPM HECAHKLIMOHMPOBAHHOMO

MCNOMb30BaHUS TPETbUMU CTOpoHaMu'?l, PaspaboTaHbl 1 NpUMeHsoTcs ABe (DOpPMbl OXpaHsbl.

[loaumueHass oxpaHa

119 Cwm. pasgen 35 Ceoaa 3akoHoB CLUA 102; pgoctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-I.html#al_d1fbel 19797 b0. Ccobinka genaetcs Ha pa3gen 35 Ceoaa 3akoHoB CLUA 151
«Bblgaya nateHTa», goctyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-
title35-partll-chapl4-sec151.pdf, n pasgen 35 Ceopga 3akoHoB CLUA 122(b) «KoHdbuaeHUmanbHbIn ctaTtyc
3asBOK; NyGnukaums naTeHTHbIX 3asBOK», AOCTYNeH Ha https://www.gpo.gov/fdsys/pkg/lUSCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chapl11-sec122.pdf.

120 CM. AnoHcKkMiA NaTeHTHbIN 3akoH; AOCTyneH Ha: https://www.wipo.int/wipolex/en/details.jsp?id=16061.

121 O630op oesTensHOCTU 1 pe3ynbTaToB paboTbl MexnpasutenscteeHHoro komuteta (WIPO/GRTKF/IC/5/12),
nyHKT 20.
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Wccnepyotca aBa acnekta No3UTUBHOW OXpaHbl TPAAUUMOHHBIX 3HAaHWUA U TPaAULNOHHbBIX
BblpaXXeHU KynbTypbl NOCPEACTBOM NPaB MHTENNEKTYanbHOM COBCTBEHHOCTU, MPUYEM OAVH U3
HUX KacaeTcsa NPensaTCTBOBAHNA HECAHKLMOHNPOBaHHOMY MCMOMb30BaHUIO, @ BTOPOW KacaeTcs
aKTUBHOIO MCMNOSb30BaHWUS TPaAULMOHHBIX 3HAHUA N TPAOULMOHHLIX BbIPaXXEHUIN KyIbTypbl
NCKOHHOMN 06LWuHON camon. Kpome Toro, npMMeHeHne K NO3UTUBHOW OXpaHe TpaguUMOHHbIX
3HaHWIN U TPAANLMOHHBIX BbIPaXXEHWUI KyfbTypbl MOAXOA0B, HE OCHOBAHHbIX Ha
NHTEeNNeKTyanbHOM CO6CTBEHHOCTU, MOXET BbITb A4ONOMHUTENBHOW MEPOK NO NCMONb30BaHUIO
npaB UHTENNEKTyanbHOM COGCTBEHHOCTN U OCYLLECTBNATLCA COBMECTHO C OXPaHOM
MHTennekTyanbHon cobcTBeHHOCTU?2, Hanpumep, No3UTUBHAA oxpaHa TPpaauLMOHHbBIX 3HAHWI
N TPagULMOHHBIX BbIPaXXEHUN KyNbTYpbl MOXET NPensTCTBOBaTb MOCTOPOHHUM fMLIaM B
NONyYeHUN 3aKOHHOro A0CTyna K TpaguUMOHHBIM 3HAHUSM N TPaAULNOHHBIM BbIpaXXEeHNAM
KyNbTypbl UM MCNOMNBb30BaHUM MX 4SS NOJSTyYEeHUS KOMMEPYECKOM BbIroAdbl B OTCYTCTBUE
CcnpaBeannMBoOro COBMECTHOIO Nosib30BaHNA COOTBETCTBYIOLNUMM NMPEMMYLLLECTBAMMW, O4HAKO
OHa TaKke MOXeT ObITb UCMOMb30BaHA HOCUTENSIMU TPAAULIMOHHBIX 3HAHUI U TPAAULIMOHHbIX
BbIpaXXEeHUN KyNbTYpbl N1 CO34aHNs COOCTBEHHbIX NPEANPUATUN HA OCHOBE UX TPaANLMOHHBIX
3HaHWUIA U TPAAULMOHHBIX BbIPaXKEHWUIA KynbTypbItZS,

SawumHas oxpaHa

TepMUH «3alMTHaA oxpaHa» OTHOCUTCS K NogGopke cTpaTernin ans obecnevyeHmnst Takoro
MONOXEHNS, YTOGbI TPETbU CTOPOHbI HE NOMYyYanu He3aKoHHbIX UMM HEOBOCHOBAaHHbIX NpPaB
MHTEeNneKTyanbHon cO6CTBEHHOCTN B OTHOLLEHUM TPaAULMOHHbBIX BbIPaXXeHWI KynbTypbl,
00BEKTOB TPAAMLUMOHHbBIX 3HAHUIA U B3aUMOCBSA3aHHbIX FeHeTUYEeCKMX pecypcoB?t, 3awmuTHasn
oXpaHa TPaAMUMOHHBIX 3HAHWI BKMOYaeT Mepbl MO NPEABOCXULLEHUIO UM NPU3HAHNIO
HeOenCcTBUTENbHBIMU TEX NATEHTOB, B KOTOPbIX HE3aKOHHLIM 0GPAa30M YXKe CyLLEeCTBYLLME
TPaAVUMOHHbIE 3HAHUS 3asIBMSIOTCS B KAa4YeCcTBe M300PETEHWN.

Mpoueaypbl

Mpoueaypbl NnpeacTaBnsalOT cO60N NpaBoOBbIE COrnalleHnsl, KOAEKCbl NOBEeAEHNS, PYKOBOASALMNE
NPVHLMNbI UK YKa3aHWS Ha TO, Kak Noan AOIMKHbI BeCTU cebs B onpeaeneHHbIX
obctoaTenbcTBax. OHM MOryT UCNoNb30BaTbCs AN pa3paboTkn OBLLMHHBIX HOPM B
OTHOLUEHUWN pacnpoOCTPaHEHUS] 3HAHMIA U UCMONb30BAHUS UX CTOPOHHUMU NMLUAMMU, a Takke Ons
COAENCTBUSA UBMEHEHMIO MHEHNS 1 BbipaboTKe HOBbIX HOpM. Kak npaBuno, npoueaypbl HOCAT
rMMBKNIA XapakTep 1 CO BpeMeHEM MOTYT MeHATbCSA. OHM MOryT MCMONb30BaTbCS Kak CpeacTBo
AN AOCTUXKEHUS onpeaeneHHbIX Lenen, KOTopbiX He yaanocb A0CTUYb obpalleHneM K opyrum
obnactam npaea. lNpouenypebl, Npeacrasngoime cobomn ouumaneHble n HeouLmnanbHble
pyKOBOASILLME NPUHLMNBLI B OTHOLLEHMW NOBEAEHUS, MOTYT COAENCTBOBaTL BbICTPaMBaHMIO
OTHOLLIEHWUI 1 co3AaBaTh BO3MOXHOCTU A1 BO3HUKHOBEHUS HOBbIX OTHOLLIEHNIN?S,

MocTaBWwmKKu m nony4yarternim reHeTU4eCKMUX pecypcoB

MocTaBLuKM 1 NonyYaTeny reHeTUYECKNX PECYPCOB MOTYT BKITOYaTb NMPaBUTENbCTBEHHbIV
cekTop (Hanpumep, NPaBUTENbCTBEHHbIE MUHUCTEPCTBA, MPABUTENbCTBEHHbIE YYpEXAeHUs
(HauMoHarnbHbIe, perMoHarnbHbIE UMM MECTHbIE), BKIIOYasi yYpexaeHns, oTBevaloLme 3a
agMWHUCTPaTMBHOE yrpaBrieHne HauMOHarnbHbIMU Napkamu U NpaBUTENbCTBEHHBIMU
3eMrsiMU1); TOProOBM UMM OTPACNM NPOMbILLIIEHHOCTY (Hanpumep, hapmaleBTuyeckas,
NPOAOBONbLCTBUE U CENbCKOE XO3ANCTBO, OBOLLEBOACTBO U NPeanpuUsTUsi KOCMETUYECKOM
oTpacnu); Hay4yHo-uccrnegoBaTenbCKue yupexaeHus (Hanpumep, yHMBepcuTeThbl, 6aHKu reHoB,

122 Tam xe, NyHKTbl 21 1 22.

123 Tam xe, NyHKT 21.

124 Tam xe, NyHKT 28.

125 [xeriH AHOepcoH, «/cKOHHbIE/TPaAULIMOHHBIE 3HAHUSI U MHTENNEeKTyanbHasi COGCTBEHHOCTbY, LieHTp
n3y4yeHust o6LLLECTBEHHOrO AOCTOSIHMS, YHUBepcuTeT Abtoka, 2011 r., 4OCTYNHO Ha:
http://www.law.duke.edu/cspd/itkpaper.
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B6oTaHnyeckune cagpl, MUKPOOHbIE KONEKUNN); XPaHUTENW reHETUYECKUX PECYPCOB N HOCUTENN
TPaAMLMOHHbLIX 3HaHUI (HanNpuMep, accoumnaunm XMnepoB, KOPeHHbIe Hapoabl UM MECTHbIEe
coobLlecTBa, HApPogHbIe opraHn3aunn, TpaguLMOoHHbIE hepmepckme coobluecTea); 1 gpyrue
(Hanpumep, BNagenbLbl YaCTHbLIX 3eMerlb, rPYnMbl N0 COXPaHeHWo Npupoabl 1 T.4.)1%.

OOLlecTBEeHHOE AOCTOAHMe

B GonblUMHCTBE Cry4aeB TBOPEHUE cYMTAETCS OOLLECTBEHHBIM OCTOSIHUEM, €CIN
OTCYTCTBYIOT MPaBOBbIE OrPaHNYEHNS AN €70 UCMONb30BaHUS LUMPOKOW NyGnunkont?’,

FOpugunuecknii cnoeapb bnaka gaet cneaytoulee onpegenexHve obLwecTBEHHOro AOCTOSAHNS:
«COBOKYMHOCTb N300peTeHn U TBOPYECKNX NPOU3BEOEHNI, KOTOPbIE HE OXPaHATCA
npaBamMun UHTENNeKTyanbHOW COBCTBEHHOCTU N MO3TOMY OOCTYNHbI Ang 6ecnnaTtHoro
ncnonb3oBaHusa NobbIM YenoBekoM. [locne yTpaTbl MM UCTEYEHNST CpOKa AEeNCTBUSA
aBTOPCKOro npasa, NpaBa Ha TOBapHbIM 3HAK, NAaTEHTa UM KOMMEPYECKON TaHbl OXpaHaemMasi
UMW MHTEeNNeKTyanbHass CO6CTBEHHOCTb CTAHOBUTCH YaCTbo OOLLECTBEHHOIO AOCTOSAHMSA U
MoXeT ObITb NpMcBOeHa NtobbiM NMLOM 6€3 OTBETCTBEHHOCTU 3@ HapYLLUEHMEY.

O6uecTBeHHOE AOCTOSIHME B 0611aCTN aBTOPCKOro npaea 1 CMEXHbIX NpaB onpeaenseTcs Kak
«obnacTb NpUMeHeHNst Taknx paboT N 06 bEKTOB CMEXHBIX NpaB, KOTOPbIE MOTyT
MCNoNb30BaTbLCA U KCNNyaTUpoBaTbCA NtobbiM Yenosekom 6e3 paspelueHns u 6es
o6s3aTenbCTBa yNnavymMBaTh BO3HArpaXKaeHe COOTBETCTBYHOLLMM BriagernbLam aBTOPCKOro
npaBa U CMEXHbIX NPaB — Kak NpaBuso, BCNEACTBUE NCTEYEHUS UX CPOKA OXPaHbI, UK
BCNeacTBME OTCYTCTBMS MEXAYHapOL4HOro AoroBopa, ob6ecneynBatoLero nx oxXpaHy B 4aHHON
CTpaHe»!?8,

Kak npaBuno, npuMeHnTenbHO K NaTEHTHOMY 3aKoHOA4aTeNbCTBY OOLLECTBEHHOE AOCTOSHNE
BKNIOYAET 3HAHWSA, MAEN N MHHOBALWW, B OTHOLLEHMN KOTOPbIX NIULO UM OpraHn3auus He
MMEIT NpaB COGCTBEHHOCTU. 3HaHWSA, AN N MHHOBALMKN CYMTAIOTCS OOLLECTBEHHbIM
[AOCTOSIHMEM, eCNN He CYLLIeCTBYET NPaBOBbIX OrPaHUYeHNI AN UX UCMOMNb30BaHUS (C y4eToMm
Pasnuymin B KOHKPETHbIX 3aKOHOAATENbCTBAX N CyLLECTBOBAHWS, B CBA3M C 3TUM, Pa3fnyHbIX
06LeCTBEHHbIX JOCTOSHMI), MOCNE NCTEYEHNS Cpoka AencTBust nateHToB (06bI4HO 20 neT), n
€CIN OHW He NPOAJSIEBAOTCSA, NOCME aHHYNIMPOBAHWS Y NPU3HAHNS NaTEHTOB
HeaencTBUTENbHbIMKYS,

Ponb, CTpykTypa 1 rpaHuubl «06LLEeCTBEHHOro 4OCTOSAHUSA» OCTaKTCA NPeAMETOM aKTUBHbIX
obcyxaeHun Ha pasnuuHbix popymax, sknodas BOVC n MKIP. 3HadeHne TepMuHa
«0BLLEeCTBEHHOE AOCTOSAHNE» MPUMEHUTENBHO K TPAAMLMOHHBIM 3HAaHUAM U TPaAULMOHHBIM
BblpaXKeHMsIM KynbTypbl 60nee nogpobHO paccMmaTpuBaeTcs B «3anmcke 0 3HaYeHUN TepMMHa
«0BLLEeCTBEHHOE AOCTOSAHNE» B CUCTEME MHTENNEKTyanbHON COBCTBEHHOCTM CO CneumanbHOm
CCbISTKON Ha OXpaHy TPaAULMOHHbIX 3HAHUN U TPALULUMOHHBIX BbipaXXeHWn
KynbTypbl/BblipaxkeHuin donbknopa» (WIPO/GRTK/IC/17/INF/8).

O6LwWwenocTynHOCTL

Ha coeewaHum Mpynnbl TEXHUYECKUX SKCNEPTOR U HOPUCTOB MO TPAAULMOHHBIM 3HAHUAM,
CBSI3aHHbIM C FEHETUYECKMMUN Pecypcamu, B KOHTEKCTE MEXAYHApOOHOro pexnmMa Aoctyna u
COBMECTHOrO NMoJb30BaHNsA BbiIrogamMu aKCnepTbl 06Cyaunu TEPMUHbI «00LLLECTBEHHOE
[IOCTOSIHME» U «OOLLEAOCTYNHOCTb» CO CreumanbHOM CCbITKOM Ha TPaAULMOHHbIE 3HAHUS,
CBSi3aHHbI€ C FeHeTUYECKUMU pecypcammn: « TepMUH «0BLLLEeCTBEHHOE AOCTOSIHME», KOTOPbIN

126 CM. gokymeHT WIPO/GRTKF/17/INF/12.

127 CM. fokymeHT SCP/13/5.

128 My6nukauuns BOUC «PykoBoacteo BOMC no goroBopam B 06nacTv aBTOPCKOro npaea M CMEXHbIX Npas u
"moccapwii TepMUMHOB MO aBTOPCKOMY MpaBy Y CMEXHBIM NpaBamy.

129 CM. ookymeHT SCP/13/5.
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ncnonb3yetcs Anst 0603Ha4YeHns 6ecnnaTtHoOn JOCTYNHOCTU, N3BAT U3 KOHTEKCTa M MPUMEHEH K
o0LLeaoCTynHbIM [TPaaNLNOHHBIM 3HAHUSAM], CBSA3aHHbIM C FEHETUYECKMMM PECYpCamMu.
CornacHo obLiemy noHMMaHMo 0bLLEegOCTYMHOCTH, OHa He 03Ha4YaeT becnnaTHoOn
poctynHoctn. Obuiee NnoHMMaHWe obLeaoCTYNHOCTN MOXET O3Ha4aTb, YTO CyLLECTBYIOT
onpeaeneHHble YCroBMs AN YCTaHOBMEHMS B3aUMOCOIrNacoBaHHbIX 0083aTeNnbCTB, Taknx, Kak
nnara 3a goctyn. [TpaguumMoHHble 3HaHWS] HEpeaKO CHUTAIOTCHA OTHOCALLMMUCA K
06LwecTBEHHOMY AOCTOSIHUIO U, KaK CreACcTBUe, ABMAIWMMNCA AOCTYNHbIMKM 6ecnnaTtHo, Kak
TOMNBbKO OHU U3BATHI U3 UX KOHKPETHOrO KyNbTYPHOrO KOHTEKCTa 1 pacrnpocTtpaHeHbl. OgHako
Henb3sa cebe npeacTaBuTb, YTO [TPaANLNOHHbBIE 3HAHWS], CBSI3@HHbIE C FTEHETUYECKUMMU
pecypcamu, KoTopble cTanu obLeaoCTynHbIMU, HUKOMY He npuHagnexaTt. B pamkax
KoHLUenuumn obLefoCcTynHOCTM No-nNpexHemy TpebyeTca nonyyeHne npensapuTenbHOro
MHOPMMPOBAHHOIO cornacus Bnagensua [TpaguuMOHHbIX 3HaHWI], KOTOPbIN MOXET ObiTb
onpeaeneH, paBHO Kak TpebyeTcsa NPpMMEHEHNE COOTBETCTBYHOLLMX MOSIOXEHNN O COBMECTHOM
Nofb30BaHMKM BbIro4amMu, B TOM YUCIE eCrlv UIBMEHEHWNE B UCMOSNb30BaHUM SIBHO 00YCNOBNEHO
NMoNyYeHHbIM paHee npegBapuTeribHbIM MHPOPMUPOBAHHbIM cornacuemM. B cniydae
HEBO3MOXHOCTUM onpeaenenuns Bnagensua beHeduumapbl BCe e MOoryT ObiTb yKasaHbl,
Hanpumep rocyaapcteom» 0,

PeecTpbl TPaANLUMOHHbIX 3HAHUN

PeecTpbl MOXHO aHanM3nMpoBaTh C CambiX pa3HbIX TOYEK 3peHus. C TOUYKM 3peHus npasa
peecTpbl MOXHO OXapaKTepu3oBaTb Kak AekrnapaTUBHbIE UM NpaBoycTaHaBNMBaloLLmMe B
3aBUCUMOCTU OT CUCTEMbI, B paMKax KOTOPOM OHU yupexaeHblt3t,

CornacHo geknapaTmMBHOMY peEXMUMY, KacatoLemycsl TpaanLMOHHbBIX 3HaAHWIA, NpaBa Ha
TPaAVLMOHHbIE 3HAHWS HE BbITEKAOT HN N3 KAKOro akTa NpaBuTEeNbCTBA, 8 OCHOBbLIBAKOTCS Ha
npegwecTByHOLMX NpaBax, BKIYasa yHacnegoBaHHbIe OT NPeaKoB, OObIYHbIE, MNYHbIE
HeumyLLLeCTBEHHbIE NPaBa 1 NpaBa Yenoseka. B cnyyae ¢ geknapaTtMBHbIMU peecTpamin, XOTS
perncTpaums u He BrvsieT Ha CyLLLECTBOBAHME TaKkMX NpaB, OHa MOXET UCNONb30BaTbCA
naTteHToBe4aMu Angd aHanu3a U3BeCcTHOrO YPOBHS TEXHMKU U AN1S OCNapyBaHNs BblAaHHbIX
NaTeHToB, B KOTOPbIX MPSIMO UITM KOCBEHHO UCMOMb30BaHbl TPaAULUMOHHbIE 3HaHus. Koraga
Takme peecTpbl PYHKUMOHUPYIOT B 3NTIEKTPOHHON popme 1 AOCTYNHbI Yepe3 VIHTepHeT, BaXHO
co3aTb MexaHn3M, obecrne4YmBaloLLNin AeCTBUTENbHOCTb AaT BHECEHUS 3anncen o
TPaAULMNOHHBIX 3HAHUAX ANd Lenen npoBeaeHnsa nomcka no HOBM3HE U M300peTaTenbCkoMy
YpOBHI0. TpeTba (OYHKLUS, KOTOPYIO MOTYT BbINOMNHATL 3TW PEECTPbI, COCTOUT B COAENCTBUN
COBMECTHOMY MOJIb30BaHMI0 Bbiro4aMu Kak norib3oBaTensiMu, Tak U nocTasLimMkammn®2,

lMpaBoycTaHaBnMBaLLME peecTpbl ABNAITCHA YacTbio NPABOBOro pexumMa, npecnegyoLwero
Lenb NpegocTaBrneHnst NpaB Ha TPaauUMOHHbIE 3HaHWS. B npaBoycTaHaBnuBarowme peectpbl
BHOCSITCS 3anvCy O NpeaoCTaBMeHHbIX Bnagenbly TpaauUMOHHbIX 3HaHMI npaBax (a UMEHHO
NCKMIOYNTENBHBIX MMYLLIECTBEHHbIX NPaBax) B Lensx obecnedeHnsa oxpaHbl U NPU3HaHNUS ero
NINYHBIX HEVMYLLLECTBEHHBIX, MMYLLLECTBEHHbIX N IOPUANYECKNX NHTEPECOB. BonblUMHCTBO
TMNOBbIX NPABOYCTaHABNBAIOLLMX PEECTPOB ABNAOTCA NyONMYHBIMU NO CBOEMY XapakTepy,
ynpaBnstoTCs HaLMOHaNbHbIM OPraHoM 1 OYHKLMOHWUPYIOT HA OCHOBE 3aKOHa MIu
NOA3aKOHHOro akTa, B KOTOPOM YeTKO onpeaenserca nopsagok oCcyLecTBneHus
OeNCTBUTENbHON pernctpaumm TpagauumoHHbIX 3HaHUA N ee ohuLmanbsbHOro NpUsHaHus u
onobpeHusa. B kavecTBe TakoBbIX OHM MOTYT BbI3blBaTb H60MbLUE MPOTUBOPEYNIA U CIIOXKHOCTEN
C TOYKW 3PEHMSA X MOCTPOEHUS, a TaKKe NOPOXAATb ONpeAereHHble KpUTUYeckue npobnemsl n
BOMPOChHI B NiaHe nepexofa OT 3ambicna K npaktuke®ss,

130 Cm. UNEP/CBD/WG-ABS/8/2, OTtueT 0 paboTe coBellaHns pynnbl TEXHUYECKMX SKCMEPTOB U KOPUCTOB MO
TPaANLMOHHBIM 3HaHWNAM, CBA3aHHbLIM C FeHETUYECKMMU Pecypcamu, B KOHTEKCTE MEXOYHapO4HOro pexmma
AOCTyna n COBMECTHOTO MOSb30BaHNS BbIrO4AMN.

131 Ponb peecTpoB 1 6a3 gaHHbIX B OXpaHe TpaaULMOHHbIX 3HaHWIA: cpaBHUTENbHLIN aHanm3. OtdyeT UNU-IAS,
aHBapb 2004 r., cTp. 32.

132 Tam xe.

133 Tam xe.
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MprmepomM HauMOHaNBHOro 3aKOHOO4ATENLCTBA MOXET CNYyXUTb cTaTbsl 16 3akoHa lNepy

Ne 27811 «O sgedeHuu pexxuma oxpaHbl KOINEKMUBHbIX 3HaHUU KOPEHHbIX Hapodos,
OCHOBaHHbIX Ha buonoc2u4YecKux pecypcax», Komopas anacum cnedyruwee: «[ulenu peecTpos
KONMMNEKTUBHbIX 3HAHU KOPEHHbIX HAPOAOB 3aKMNo4alTCs, B 3aBUCUMOCTU OT KOHKPETHOTO
cny4as, B crnegyrowem: (a) coxpaHeHUn n cbepexeHUn KONMMeKTUBHbLIX 3HAHWU KOPEHHbIX
HapoOoB U UX NpaB Ha aTu 3HaHus; (b) npegoctaBneHun INDECOPI Takon nHpopmauuu,
KOTOpas NO3BOMSET eMy OTCTanBaTb NHTEPECHI KOPEHHbIX HAPOA 0B, KacatoLMecs nx
KONNEKTUBHbIX 3HaHUN» 34, Kpome Toro, B cTaTbe 15 npeaycmaTtpuBaeTcsl, YTo «3anucu o
KONMNEKTUBHbIX 3HAHWSIX KOPEHHbIX HAPOAO0B MOryT BHOCUTBLCS! B PEECTPbI TPEX BUAOB:

(a) rocyaapcTBeHHbIN HaUMOHanNbHbIM PeecTp KOMMEKTUBHBLIX 3HAHUA KOPEHHbIX HAPOAOB;
(b) kKOHDUAEHUMANBHBIN HALWOHAIBbHbBIN PEECTP KOMMEKTUBHbBIX 3HAHWN KOPEHHbLIX HAPOAOB;
(C) MecCTHble peecTpbl KONNEKTUBHbBIX 3HAHUN KOPEHHbIX Hapo4oBY.

Penytauus

CornacHo onpeaeneHnto topnanyeckoro cnosapsi bnaka TepmMuH «penytaunsi» o3HadaeT
yBa)KeHNe, KOTOPOE MCMbITbIBAOT MO OTHOLLEHMIO K KOMY-Nnbo apyrne nuua. MNoHsaTre
penyTauum urypupyeTt B KOHTEKCTE OXpaHbl JIMYHbIX HEMMYLLECTBEHHbIX NpaB aBTopal®®. Ha
Bptoccernbckon KoHpepeHUnn no nepecMoTpy bepHckol KoHeeHyuu 06 oxpaHe
JiumepamypHbIX U Xy0oxecmeeHHbIX rpoussedeHut (1971 r.) npegnoyvteHne 6bino 0T4aHO
TEPMUHAM «4ECTbY» U «penyTaumsy, KoTopble Obinn NpuaHaHbl kak 6onee 06bLEKTUBHLIE
MOHATUSA, OTpaXKatoLLMe NMYHbIE UHTEPEChl aBTOPa, YEM «HEUMYLLECTBEHHbIE NHTEPECHI» UMK
«HemaTtepuarnbHble UHTEPECHI», ABnsatoLmMeca 6onee WNPOKUMM NOHATMAMKU. B cnyyae
HaHeceHus yulepba cywecTByeT pasnuumne mexay ywepbom ana penytaumm m ywepbom,
HaHECEHHbIM HEUMYLLIECTBEHHbLIM UM HEMaTepuarnbHbIM MHTepecam aBTopa. OQHOro NuLb
HenpuATUSE aBTOPOM MOCTYNKa B OTHOLLEHUN €ro Npou3BeeHNo HE4OCTaTOuHO;
OCYLLECTBITEHHOE AENCTBME OOIMKHO TakKe HEraTMBHO OTPa3nTbCs Ha OLlEHKe aBTopa B rnasax
obLecTtBeHHOCTU S,

CBALLUEeHHbIN

TepMUH «CBSILLEHHBINY» OTHOCUTCS K «JTH0O0MY BbIPaKEHUIO TPAAMUMOHHBLIX 3HAaHWIA, KOTOPOEe
CUMBOSIM3NPYET PENUIMO3HBIE U AYXOBHbIE BEPOBaHMUS, NPAKTUKY NN 00bl4an nnn numeet
OTHOLUEHUE K HUM. JTOT TEPMUH UCNONb3YeTCAa AN NPOTUBOMNOCTABEHNSA OCKBEPHEHHOMY UMK
MUPCKOMY, KpariH1e NposiBNEHNss KOTOPOro NpeacTaBnstoT co6on hopMbl KOMMEPYECKOM
3KCnyaTaumMm TpaauLMOHHBIX 3HAHMN» 137,

MoHATME CBALLIEHHBIX TPAAULMOHHBLIX 3HAHUA OTHOCUTCS K TaKUM TPaAULMOHHBIM 3HAHUSM,
KOTOpble BOUpatloT B ce6s pennUrmosHble U AyXOBHbIE 3IEMEHTbI, B YACTHOCTU TOTEMBI,
cneumarnbHble LLePEMOHMU, CBSILLEHHbIE OOBEKTbI, CBSILLEHHbIE 3HAaHUS,, MONUTBbI, NECHOMEHUS,
MCMNONHEHUS N CBSALLIEHHbIE CUMBOIbI, 8 TAKKe K TaKUM TPaAMLUNOHHBIM 3HAHUAM, KOTOpble
CBSI3aHbl CO CBAILLEHHBIMW BUOAMU PacTEHUN, XUBOTHbIX, MMKPOOPraHM3mMoB, MMHEpPAaroB, a
KpOMe TOro, K CBALLEHHbIM MecTaM. BO3MOXXHOCTb M HEBO3MOXHOCTb OTHECEHMS
TPaAMLUMOHHBIX 3HAHWIN K KATEropum CBSILLEHHbIX 3aBUCUT OT TOTO, MMEIOT NN OHU 3HaYeHue Ans
COOTBETCTBYHOLLEN OOLUMHbI B KAYeCTBE CBSALLEHHbIX. MHorne TpaguLMoHHbIe 3HaAHUS
ABMSATCA CBALWEHHBIMU U HE NOABEpPraTcs KoMMepLmManusauum no onpeaeneHmio, oaHako
HEeKOTOopble CBSILLIEHHbIE 0OBLEKTBI U IOCTONPUMEeYaTeNbHbIE MECTa MNoy4arT KOMMepYeckoe

134 CraTtba 16 3akoHa Ne 27811 «O BBeAEHUN peXMMa OXpaHbl KONMEKTUBHBLIX 3HAHWI KOPEHHBLIX HAPOAOB,
OCHOBaHHbIX Ha Buonornyeckmx pecypcax». TekcT 3akoHa NOMELLEH Mo aapecy:
https://www.wipo.int/wipolex/en/details.jsp?id=3420.

135 Cratba 6bis BepHckoi KoHBeHLMN.

136 Cwm. Cam PuketcoH n [IxeriH C. TuH30ypr, MexxdyHapoOHOe asmopCKoe rpaso U CMEXHbIE rpasa — 8 pamMKax
u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., cTp. 606.

137 Hanvnanb XK. XKepse, «[lyXoBHOE, HO HE MHTENIEKTYyarbHOE: OXpaHa CBALLEHHbIX HeMaTepuanbHbIX
TPaAMUMOHHBIX 3HaHUM», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).
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MCNONb30BaHMe B PasnuyHbIX LENSX CaMUMK PENUTMO3HBIMWU, OCHOBaHHLIMU Ha BEPOBaHUSAX
NN AyXOBHbIMM 0BLLMHAMW NMUGO CTOPOHHUMM NMLAMM.

B Omueme BOUMC o muccusix no ycmaHosrneHuto ¢hakmos, Kacarowjuxcs uHmersnekmyarsnbHoU
cobcmeeHHocmu U mpaduyuOHHbIX 3HaHUUl, TOBOPUTCS O TOM, YTO HEKOTOpPLIE NPEgMETHbIE
obnacTtu, Takme Kak TpaguuWoHHbIe NyTU pelleHnst npobnemM n MeguuMHCKMe 3HaHUS, SBNSATCS
B3aMMOCBS3aHHbIMM Ha AyXOBHOM ypoBHEe. B 4acTHOCTM, BO BCex cTpaHax 3anagHon Adpukm
CUMTaEeTCHa OYEHb BaXXHbIM, YTOObI hakTU4YECKOMyY NpMemMy TpaguLMOHHOIO nekapcTea
npeAlwecTsoBana peannsaums OyXOBHbIX aCNeKTOB LENUTENbCKOW NPaKTUKK, XOTA NPU3HAeTCs,
YTO TaKkme acnekTbl HEe BbIAEPKMBAKOT HAYYHOW KPUTUKN. B pamkax onpeneneHHbIX cuctem
TPaAMLMOHHBIX 3HAHUI cyLlecTByeT yoexaeHune, 4To NoCneacTBms 4ENCTBUMA Ha
MaTepuanbHOM YPOBHE OOBACHATCS UK YNPaBNSAlTCS HA OCHOBaHMW HeMaTepuarnbHbIX
BEPOBaHUIA U KynbTypHbIX koAoBE, B MNepy HeKoTopble «3HaHWUA NepeaaBanuncb 13 NOKONeHus
B MOKOMEHWs MOCPEeACTBOM HEKOel CBSILLEHHOW HenmncaHom «KHUMm» 3. BasoBble CBALLEHHbIE U
TalHble TPagMLUMOHHbIE 3HAHWSI NO-Pa3HOMY pacLEeHUBaKTCS KOPEHHBIMU U MECTHLIMU
o6LWwmnHamMK, 1 cnocobbl X XpaHeHUs!, Nepedayn 1 3anucn Takke pasHaTCs.

B KOHTEKcTe nHTennekTyanbHoM cOBCTBEHHOCTM M 0cobeHHO aeaTenbHocTn MKITP MoXxHO
coenartb crnegyluwme 3aMmeYyaHms:

- ofHa u3 generaumim nonHTepecoBanach, OyayT nu npy 06Cy>KaeHUN OXpaHbl
MHTENNeKTyanbHoW COBCTBEHHOCTUN YYUTLIBATLCA CBALLIEHHbIE TPaAULIMOHHbIE 3HaHNAM,
B aTon cBsi3u gpyras generaumsi 3aTpoHyna BONpoC B OTHOLLEHUWN TPEX aCNeKTOB: YTO
Takoe «TPaAMLMOHHBLIE», YTO TAKOE «3HaHMSI» M Ha YTO JO0IMKHA PacnpoCTPaHATLCS
oxpaHa? B yacTHOCTM, 0OQHOBPEMEHHO C MHEHUSMMW MO NOBOAY BKIHOYEHMS B
TPaANLMOHHbIE 3HAHWSI YXOBHOW N PENUTMO3HOM COCTaBSOLLEN BblCKa3blBaNnCh
MHEHUS O TOM, YTO NoHATNe T3 AOMKHO OrpaHNYMBaTLCA TEXHUYECKUMU 3HaHUAMMK,

- B 60OMbLUMHCTBE Cry4YyaeB CBSALLEHHbIE TPAANLMOHHbIE 3HAHUA UMK HE ABMSOTCA
PaCKPbITbIMW, NN UX PACKPbITUE NPOUCXOAMUT B OnpeaerieHHbIX KOHTEKCTax U YCIoBUSIX B
OTHOLLIEHUN YFTIEHOB KOPEHHbIX U MECTHbIX OBLLMH, XOTA NPy 0COBbIX YCIOBUSX HEKOTOPLIE
3HaHWNS MOryT OblTb PACKPbITbI CTOPOHHMM YSleHaM KOPEHHbIX U MECTHbIX 00WwmnH. Kak
yKa3aHo Bbllle 1 B AOoKyMeHTe «OxpaHa TpaauuMOHHbIX 3HaHW: [NpoekT aHanusa
npobenos: nepecmoTpeHHbIn BapuaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbiTble
TpaAVLMOHHbIE 3HAHWUSI MOTYT OXPaHATLCS B COOTBETCTBUM C MEXOYHaPOOHbIM
3aKoHOAaTeNbLCTBOM B 0611aCTV MHTENNEKTYanbHOM COGCTBEHHOCTM B Ka4ecTBe
HepackpbITon MHopmaumn. OOHako B OTHOLLEHUU 3HAHUIW, NPEeACTaBnsoWnX 4s
OBLWMHBI AYXOBHYIO U KYIbTYPHYIO (HE KOMMEPYECKYH0) LEeHHOCTb, MOTyT AeNCTBOBaTb
0cobble MexaHn3mbI'*2,

CoxpaHeHue (oxpaHa)
B KoHeeHuyuu 06 oxpaHe HemamepuarbHO20 KyrnbmypHo2o Hacriedus (2003 r.) OpraHusauum

O6beguHeHHbIX Hauwuin no Bonpocam obpasoBaHus, Haykn u kynetypbl (FOHECKO) «oxpaHa»
(coxpaHeHune) onpenensieTcs Kak «NpUHATUE Mep C Lienblo obecnevyeHmnst XXnM3HecnocobHoCTH

138 lN'ynta A., «Harpaga 3a TpaguunMoHHbIE 3HaHNSI 1 COBPEMEHHYHO TBOPYECKYHO AEATENbHOCTb PSA0BbLIX
rpaxpaH: ponb OXpaHbl MHTENNEKTyarbHON cOBCTBEHHOCTUY, XpaHUTCSt cpean maTtepuanoB CekpeTapuara.

139 Cwm. OtyeT BOUC 0 Myccrsax No yCTaHOBMEHMIO (DAKTOB, KacatoLLMXCSl UHTENIEKTYanbHON COBCTBEHHOCTHY 1
TPaAMUMOHHBIX 3HaHUM (1998-1999 rr.), 03arnaBneHHbIN «Hyxabl 1 YasgHUSA HOCUTENEN TPaaULNOHHBIX
3HaHWI B 00NaCTW MHTENSEKTyanbHoN COBCTBEHHOCTMY, CTP. 171, 4OCTYNHbIN Ha:
https://www.wipo.int/tk/en/tk/ffm/report/index.html.

140 3asBnexue pgeneraumm Hoeon 3enaHamm Ha ognHHaguaTon ceccnm Komuteta. CM. NPUHATLIR OTYET
oauHHaguatoun ceccun (WIPO/GRTKF/IC/11/15), nyHkT 220.

141 3asBneHve generaumm AnoHun Ha oguHHagLaTon ceccun Komuteta. CM. NpUHATBIN OTYET OAMHHAALATON
ceccumn (WIPO/GRTKF/IC/11/15), nyHKT 296.

142 «OxpaHa TpaaMLUMOHHBIX 3HaHWIA: [poekT aHanu3a NpobenoB: NEPECMOTPEHHbIN BapUaHT»
(WIPO/GRTKF/IC/13/5(b) Rev.), cTp. 23 npunoxenus |, ctp. 11 n 16 npunoxenus Il.
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HemMaTepuanbHOro KynbTypHOro Hacneaus, BKIoYas ero naeHTudmKaumio, 4OKYMEeHTMpOoBaHue,
nccrneaoBaHve, CoOXpaHeHve, 3aLuTy, Nonynsapu3aumio, NoBbLILLEHWE ero Posu, ero nepeaavy,
rmaBHbIM 06pa3oM C NOMOLLbIO hopMarnbHOro 1 HedpopMarnbHOro o6pasoBaHuns, a Takke
BO3POXAEHNE pPa3NNYHbIX acMeKToB Takoro Hacneamsi». OxpaHa OTHOCUTCS K MPUHATUIO Mep
NPEAOCTOPOXKHOCTM C LiENbIo 3aLUMTbl ONpeaeneHHON KyrnbTypHON NPaKTUKA U UAEW, KOTOpble
CYMTaKTCS LIEHHbIMW.

CoxpaHeHue B TallHe

«TalHbIM» SIBNAETCS TO, YTO COXPaHSIETCS HE M3BECTHLIM AN APYIUX MU pasaensieTcs NuLlb ¢
TeMm, Koro 3To kacaeTcs (onpeaeneHue topuandeckoro cnoeaps bnaka).

«CBsLLleHHble/TalHble» TPaAULMOHHBIE 3HAHUS U BbIPAXEHUS KyNbTypbl UMEIOT TalHoe unu
CBSILLIEHHOE 3Ha4YeHne B COOTBETCTBUM C HOPMaMmM OBbIYHOIO NpaBa W NPaKTUKOW
TPaAVLUMOHHBIX BriagenbLes®s.

MCTOYHUK reHeTUYeCKUX pecypcoB

B cBoem npeanoxeHunn «eknapupoBaHme UCTOYHMKA reHeTUYeCKMX PecypcoB U
TpagMUMOHHBIX 3HAHWK B 3asiBKax Ha naTeHTb» generauuns Lsenuapun npeanoxumna
noTpe6oBaTb OT NaTEHTHbIX 3asBUTENEN AEKNapupoBaTh «UCTOMHUK» FEHETUYECKUX PECYPCOB
1 TPaOMLUMOHHBIX 3HaHMn. OHa 3asBuNa, YTO «TEPMUH «UCTOYHUKY CriedyeT NoHUMaTb B CaMOM
LLUMPOKOM CMbICNE», TaK Kak «40CTYyrN U COBMECTHOE UCMOb30BaHUE BbIrog MOXeT OXBaTbIBaTb
MHOXECTBO CyOBbEKTOB. B nepsyto odyepeab Npy Aeknapauum UCTOYHMKA crieayeT ykasaTb
cybbekTa, komneTeHTHOro: (1) npedocTaBnATb AOCTYN K reHeTUYeCKMM pecypcam u/unm
TPaAULMOHHBLIM 3HaHUAM, UK (2) y4acTBOBaTb B COBMECTHOM MOJSIb30BaHWK Bbirogamu,
nony4YaembiMi OT UX UCTIONb30BaHNSA. B 3aBUCMMOCTU OT KOHKPETHBIX FTEHETUYECKUX PECYPCOB
UM TPAAULMOHHBIX 3HAHWI, MOXHO CAenaTh pasnuune Mexay: NnepBUYHbIMU UCTOYHMKaMU,
BKIMOYas, B YacTHOCTM, [loroBapmBatoLLMECs CTOPOHbI, NPeAoCTaBNaoLLmne reHeTndeckmne
pecypcbl'*4, MHOrOCTOPOHHIO cuctemy MexayHapoaHoro aorosopa [MpogoBorbCTBEHHOW U
CenbCcKoX0o3sMCcTBEHHOM opraHusaummn (PAO)°, KopeHHbIE U MECTHbIE OBLNHBIMS; 1
BTOPWUYHBIE UCTOYHUKK, BKIOYAs, B YaCTHOCTU, KOMMNEKLMM eX situ 1 HaydHylo nutepaTypy» 4.

Sui generis

B topuanyeckom crioBape briaka TepMuH «Sui generis» onpegenseTca crnegyowmm obpasom:
«[e nepesolde ¢ namuHcKozo — «8 ceoem podey]. B cBoem poae unu Knacce; YHUKarnbHbIA Unm
cBoeobpasHbIn. OTOT TEPMUH UCMONb3YeTCH B NpaBe MHTENNeKTyanbHOW COGCTBEHHOCTM ANs
0603HavYeHns pexnma, npeaHa3Ha4YeHHoro 418 OXpaHbl NpaB, KOTOPbIE BbIXOAAT 3@ paMKu
TPaAMLMOHHbBIX AOKTPUH NaTeHTa, TOBApHOro 3Haka, aBTOPCKOro NpaBa M KOMMEPYECKOM TalHbl.
Hanpumep, 6a3a gaHHbIX MOXET HE OXpaHATbCS aBTOPCKMM NMPaBOM, ECNN €€ coaepXaHme He
ABNSAETCS OPUTMHANbHbIM, OAHAKO OHA MOXET OXPaHATLCA CTAaTyTHbIM MPaBOM SUi generis,
npeaHasHavyeHHbIM Ansa aTon uenu». Cuctema sui generis — 310 cuctema, cneumanbHO
npeaHasHavyeHHasa Ang yaoBneTBOPEHUS Hyxa 1 obecnevyeHns nHTepecoB B Kakom-nnbo
KOHKpPETHOM 0bnactu. Yxe cylecTByeT HECKOMNbKO NPUMEPOB NpaB UHTENNEKTYyanbHON
CcobCTBEHHOCTM SUi generis, Takux, Kak npasa pacTeEHNEBOAOB-CEMNEKLUNOHEPOB — OTPAXKEHHbIE B
MexdyHapodHOoU KOH8eHUUU Mo oxpaHe Ho8bix copmos pacmeruti (1991 r.) («kKoHBeHuus
YMNOB») — n oxpaHaemble NpaBa MHTEMNNEKTyarnbHOM COOCTBEHHOCTU Ha MHTErparbHble
MUKPOCXEMbI — OTpaxkeHHble B [Joeosope 06 uHmersnnekmyasnbHoU cobcmeeHHoCmMuU 8
OMHOWeHUU UuHmezparbHbix Mukpocxem (1989 r.) («BawmnHrroHckun gorosop»). 3akoH
lMaHambl Ne 20 om 26 uroHs 2000 2. «O egedeHuu crieyuarnbHO20 pexuma oXpaHhbl

143 TUXOOKEeaHCKMIA pernoHanbHbIA TMNoBoK 3akoH oT 2002 roga 06 oxpaHe TpagULMOHHBLIX 3HAaHUIA K
NposiBNEHUIN KyNbTypbl YacTb | (4).

144 Cwm. ctaTbm 15, 16 n 19 KBP.

145 Cm. ctaTtbn 10-13 MAOMPMCX.

146 Cm. ctatbio 8(j) KBP.

147 Cm. gokymeHT WIPO/GRTKF/IC/11/10.
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UHmMersnnekmyarnbHol cobCmeeHHOCMU 8 OMHOWEHUU KOMIITEeKMUBHbLIX rpas KOPeHHbIX Hapodoes
Ha oxpaHy u 3awumy ux KysbmypHol camobbimHOCMU U mpaduyUoHHbIX 3HaHUU»,
npegcraensieT cobon pexum sui generis.

CBaKonMyHACKWN NPOTOKOSN 06 oxpaHe TPaAULMNOHHbIX 3HAHMWA U BblpaXeHun
cdonbknopa

B aBrycte 2010 r. Ha nnnomaTtunyeckon KoHepeHUunn, coctosBllenca B CBakonmyHae
(Hamnbus), rocygapctea — vneHbl AQpPMKaHCKON permoHarnbHOM opraHnsaumnm
nHTennektyansHon cobcreseHHocTn (APOWUC) npuHsanu npotokon. CornacHo nyHkTy 1 ctaTtbm 1
uenb atoro NpoTokona coCTouT B criegyoLwem: «(a) oxpaHa Hocumesel mpadulUOHHbIX
3HaHuUl om mobbix HapyweHUl UXx rpas, npu3HaHHbIXx 8 Hacmosiwem [Npomokorne; u (b) oxpaHa
8blpaxkeHul ¢hosibKIIopa om He3aKoOHHO20 MPUCBOEHUS, HENMPagoMepPHO20 UCIMOb308aHUS U
He3aKoOHHOU 3Kcriyamauyuu eHe ux mpaduyuoHHO20 KoHmekcmay. [MpoTokon BCTYNWM B CUITY
11 mas 2015 r., nocne TOro kak wecTb rocygapcts — yneHoB APOUIC coanu Ha XxpaHeHne ceoum
AOKYMEHTbI O paTtudukaLmm nnm npucoeanHeHnn.

BbipaxeHusa B maTtepuanbHon dopme

BhlpaxeHue «B maTepuanbHon dopme» 03Ha4YaeT Takoe BblpakeHne, KoTopoe SIBMsieTcs
ocd3aeMbIM M YBUAEHHbBIM; AOCTYMHOE ANSA 0CA3aHUA; Takoe, KOTOPbIM MOXHO BrnageTb Unn
KOTOpPOE MOXHO peanu3oBaTb. OHO NPOTUBOMOSIOKHO «HEMATEPUArIbHOMY», T.€. TaKoMy,
KOTOpPOE He BOMIIOLLEHO B Pn3NYECKyto opMy, HE SABMSIETCHA OCA3aEMbIM U OLLYTUMbIM
(cornacHo onpeaeneHuto puandeckoro cnosaps bnaka).

BblpaxxeHusa B MatepuanbHOn hopMe — 3TO BbIPaXXEHUS, BOMNSIOLWEHHbIE B MaTepnansHOM
o6bekTel*®. OHM He 06si3aTENbHO CBOAATCA K MaTepuanbHo hopme, HO AOIMKHbI ObITb
BOMMOLLEHbI B NOCTOSIHHOM MaTepuane, Hanpumep, B KamHe, epeBe, TeKCTUne, 30510Te 1 Npou.
BhlpaxeHus B MaTepuanbHOM (hopMe CUMTaOTCH OXPaHAEMbIMU BblpaXXeHnamu ponbkopa.
lMprMepamMu anemMeHTOB, COCTaBNAOLLMX BblpaXXeHMs B MaTtepuanbHon hopme, SBMSI0TCA:

(&) npousBegeHnsa NCKYCCTBA, B YaCTHOCTU PUCYHKWN, KAPTUHbI, pe3Hble paboThl,
CKyNbMTYpPbl, M3OENNA U3 IMWHbI, TEPPAKOTbI, MO3auvKa, U3OeNs U3 Aepesa, U3aenus n3
MeTanna, loBenmpHble N3genusi, NneTeHble KOP3uHbl, BbILUMBKK, TEKCTUIb, KOBPbI,
KOCTIOMbI;

(b)  My3blkanbHblE UHCTPYMEHTI;
(c) apxuTekTypHble opMbI*S.
TpagAULUMOHHBLIN KOHTEKCT

TepMUH «TpagnLMOHHBIA» O3HaYaeT, YTO TPaAULMOHHbBIE 3HAHUS UMW BbIPaXKEHUS KyIbTypbl
€O3aloTCs B COOTBETCTBUM C NpaBuniamu, npouegypamm n obblivasMmm onpegenieHHon obLWuHBbI,
a He TO, YTO OHU ABMATCA CTapbiMU. MHbIMK cnoBamu, npunaraTenibHoe «TPaguLMOHHbINY
onpegendeT MeTo Co34aHNAa TPaANULNOHHbBIX 3HAHUIN UIN BbIPaXEHUI KyIbTypbl, @ He camMu
3HaHNA, TepMUH «TpaaULMOHHbINY 03HAYaET, YTO TPAAMLMOHHBIE 3HAHWUSI UMW BbIPAXEHUS
KySbTypbl KOPEHATCHA B TPAAULUKN UM OCHOBLIBAOTCA HA HER, criyxaT Anga ngeHtndunkaumm
KOPEHHOro Unun TpaguLMoHHOIo Hapoaa Unu CBsA3aHbl C HAM, a Takke MOryT UCMOMNb30BaTbCS Ha

148 TunoBble NONOXEHMS AN HAaUMOHanNbHbIX 3aKkoHoA4ATENLCTB 00 OXpaHe BblpaXxeHun gosbKiopa oT

HE3aKOHHOTO MCMONb30BaHWsA U APYrMX HaHOCcAWMX yuepb aencrteun, 1982 r., yactb llI-

TunoBble NONOXEHNS AN HAaUMOHAIbHBLIX 3aKOHOAaTeNbCTB 06 OXpaHe BblpaXkeHWi honbknopa ot
HEe3aKOHHOTrO UCMOMb30BaHUSA U APYIUX HAHOCSALWMX yuiepb aencTteuin, 1982 r., pasgen 2(iv).

HuHbo Mupec ae Kapeanbo, «M3 xuxkuHbl lWWamaHa B NaTeHTHOEe BEAOMCTBO: J0Opora B CTaauu
cTpouTenbcTBay, Bonpockl 6uopasHoobpasus u npaea, cTp. 244.

149

150
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NpaKTUKe TPaaMLUMOHHbIMK cnocobamn®®l. «TpaguLMOHHBIA KOHTEKCT» 0603HavaeT
NPYMEHEHVE TPaANLMOHHBIX 3HAHUI UMW TPAANLIMOHHbBIX BbIPAXKEHWI KynbTypbl B UX
COBCTBEHHbIX paMKax, ONpeaeneHHbIX NX XyOoXeCTBEHHbIM CoAepXKaHMeM Ha OCHOBE
HENpepbIBHOrO UCMOMNb30BaHNUA 06LWNHOW. [pMMEPOM 3TOro MOXET CYXKWUTb UCMOMb30oBaHNe
PUTYanbHOro TaHua B ero TpaauUMOHHOM KOHTEKCTE, T.€. UCMOSNTHEeHME yKa3aHHOro TaHua
dakTn4eckn B pamkax putyanals?,

Kak ykazaHo B JOKYMeEHTe «DNeMeHTbl CUCTEMbI SUi generis No oxpaHe TPagULMOHHbIX 3HAHWUINY
(WIPO/GRTKEF/IC/4/8), TpagNUNOHHbIE 3HAHUS ABNAKTCS «TPAAULMOHHBIMUY MO TOW MPUYUHE,
4TO B cnocobax nx co3gaHusi OTpaKeHbl Tpaauuumn ooLWKH. Mo3ToMy TEPMUH «TPAANLMOHHBIEY
He 0b6si3aTenbHO CBSA3aH C XapakTepoM 3HaHWUIN, OH CBsI3aH Co crnocobom, NoCcpeacTBOM
KOTOPOro 3TV 3HaHUA CO3[al0TCA, COXPAHATCA U pacnpocTpaHsaTca®,

TpaAULMOHHbIE BblipaXeHUsi KynbTypbl

TepMUHbI «TPaaULMOHHbIE BblPaXXEHUS KyNbTYpbl» U «BblpaXKeHUst (OoNbKiopay NUCNosb3yTes
BOWC B oTHOLLEHUM MaTepUanbHbIX U HeMaTepuarnbHbIX POPM, B KOTOPbLIX BblpaXkatoTcs,
nepegaroTcs UM BONMOLWATCA TPaaULNOHHbIE 3HAHNS U KynbTypa. [Mpumepbl 3TMX hopm
ABMAITCS TPaANLMOHHAA My3blKa, UCMOJTHEHUS!, NOBECTBOBAHMWS, HAMMEHOBAHMWS U CUMBOJbI,
N300paxXeHns N apxXUTeKTypHble OpMbl. TEPMUHBLI «TPAANLMOHHbBIE BbIPAXXEHUS KyNbTYpPbI» K
«BblpaxeHns onbkropa» ABNAKTCS B3anMO3aMeHAEMbIMU CUHOHMMaMM U MOTYT
MMEHOBATbLCS NPOCTO KaK « TPaANLNOHHBIE BbIPAXXEHUS KyIbTYpbl», 4acTo B hopme
cokpaweHmst « TBK». Mcnonb3oBaHne aTMxX TEPMUHOB He MpecrieayeT uenu cosgaTb
BrReyaTneHue, YTo cpeaun rocygapcTts — vneHos BOUC cywecTByeT cornacue no nosogy
onpaBaaHHOCTU UMK LienecoobpasHOCTX UCMONb30BAHUS 3TUX UM UHBIX TEPMUHOB, He
3aTparvBaeT 1 He OrpaHMYMBaET UCNONb30BaHNS APYrMX TEPMUHOB B pamMKax HaLMOHANbHOro
U1 permoHanbHOro 3akoHoaaTenbCcTBa.

TpaAMLIMOHHbIe KynbTypbl

CornacHo onpegeneHunto puanyeckoro criosapst bnaka, ato Tpaguumm, KOTopble OTHOCATCA K
0bblyasiM NPOLLIOro ¥ MeToA4am MCMoSb30BaHMs B NMPOLLIIOM, OKa3biBaloLMM BIIUSIHWE Ha
[eATENbHOCTb U NPaKTUKY B HacTosILLeM. 3aKoHOOAaTeNbCTBO B cdhepe MHTENNEKTyanbHow
COGCTBEHHOCTM NPOBOAUT pasrpaHNYeHne Mexay TPaAMLMOHHON KynbTypor (KoTopasi MOXeT
onpeaenaTbCcs Kak TpaaMUMOHHAsA KynbTypa U oonbKIop B Y3KOM CMbICIE CroBa) U1
COBPEMEHHbLIMW, BHOBb BO3HMKaOLWMMM BbIPAXXEHUSIMU KyNbTYpbl, CO30aBaeMbIMU HblHE
XMBYLLIMMM NOKONEHUAMM B pamKax obLLecTBa, OCHOBaHHbIMW Ha paHee CyLLeCTBOBaBLLNX
TPaAMLUMOHHOM KyNbType M OONbKIOPe UM KOPEHALLUMUCS B HUX®A,

Tpa,qVILIVIOHHbIe npnpoaooxpaHHble 3HaHMﬂITpa,qI/IL|VIOHHbIe dKoInorn4yeckKkume 3HaHusA

WHCTUTYT KynbTypbl AeHe onpeaenseT «TPaauLMOHHbIe 3Konormdeckmne 3HaHns» (TO3) kak
«COBOKYMHOCTb 3HaHWN 1 BepOBaHUK, NepefaBaeMblX MOCPEJCTBOM YCTHOW Tpaauumnm n
nepBuYHbIX HabnwgeHun. OHKM BKIHOYAKOT CUCTEMY KraccuduKauum, KOMNIEKC 3MMUPUYECKNX
HabnogeHn 3a MECTHOWN OKpYXatoLen cpegon n cuctemy camoynpasrieHns, koTopas
perynupyeT nonb3oBaHne pecypcamMmu. OKONormyeckme acnekTbl TECHO CBA3aHbl C
coumnanbHbIMU U yXOBHBbIMU acrnekTamm cucteMbl 3HaHun. KonnyectBo u kadectso TO3 He
OAMHAKOBO Y pa3sHbIX YNEHOB 00LLMHbI U 3aBUCAT OT UX Nona, Bo3pacTa, CoumnarnbHOro
NOMOXeHMWS, YMCTBEHHbIX CMOCOBHOCTEN 1 Nnpodeccnn (OXOTHUK, OYXOBHbIV Nuaep, Uenutenb 1

151 CBOAHbIV aHanu3 NpaBOBOW OXpaHbl TPAaANLUMOHHBIX BblpaxkeHu KynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 53.

152 TunoBble NONOXEHUS A1 HALUMOHAIbHbIX 3aKOHOAATENbCTB 06 OXpaHe BblpaXkeHWi honbknopa ot
HEe3aKOHHOrO MUCMONb30BaHNSA U APYrMx HaHoCALLMX yuiepb aencteun, 1982 r., yacTb lll. 42.

153 OnemeHTbl CUCTEMBI SUi generis No oxpaHe TpaguumnoHHbIX 3HaHu (WIPO/GRTKF/IC/4/8), nyHkT 27.

154 CBOAHbIV aHanM3 NpaBoBOW OXpaHbl TPaAULMOHHBIX BbipaxeHun kyneTypbl, WIPO/GRTKF/IC/5/3, nyHKT 54.
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T.4.). TO3, KOTOpbIE YXOAAT CBOMMU KOPHAMU B ariekoe npoLusoe, HOCAT KYMYNATUBHBINA U
ANHAMUWYHBIN XapaKkTep, ONMParTCs Ha ONbIT NPeALeCTBYOLWMX NOKOSIEHNA N aganTUPYHTCS K
NMPONCXOAALLIMM B HACTOSILLIEE BPEMSA TEXHOOMMYECKUM M COLManbHO-3KOHOMNYECKNM
N3MEHEHUAM» 155,

TpaguuMOHHbIE IKOMNOrMYEeCcKne 3HaHUA Takke ONpeaensoTCs Kak «HaKONeHHass COBOKYMHOCTb
nepefarLmnxca U3 NOKONEHNS B NMOKONEHNE Yepes NOCPEACTBO KyfbTypbl 3HAHUA 1 BEPOBAHWIA
OTHOCUTENBHO CBSA3M XMBbIX CYLLECTB (BKMoYasa nogen) opyr ¢ ApyroM 1 C OKpyXatowen nx
cpepon. Kpome Toro, TO3 sBNAOTCSA CBOMCTBOM OBLLECTB C UICTOPUYECKON NPEEMCTBEHHOCTbIO
NPaKTUKM UCNOSIb30BaHNsSI PECYPCOB; B LIENIOM, 3TO HEMPOMBILLSIEHHbIE UM MEHEE Pa3BUTbIE B
TEXHWYECKOM OTHOLLUEHMM 06BLLLEeCTBa, MHOTME N3 KOTOPbIX ABNSAOTCA KOPEHHLIMU UK
nnemMeHHbIMU» %8,

TpaAULUUNOHHbIE 3HaHUA

Mpu3HaHHOro Ha MexayHapo4HOM YPOBHE onpeaeneHns TpaguunoHHbIX 3HaHun (T3) B
HacTosiLee BpeMS He CyLLEeCTBYET.

TepMUH «TpaaULUMOHHbIE 3HAHWUSI», UCMONb3yeMblI ANs LMPOKOro onmncaHus 3Toro npegmMeTa,
06bIYHO BKMIOYAET UHTENIEKTYaNbHOE M HeMaTepuanbHoe KyrnbTypHOE Hacneaue, NpakTuky u
CUCTEMbI 3HaAHWUI TPAAMLMOHHBIX OOLLUH, B TOM YMCNE KOPEHHbIX N MECTHbIX OBOLLWH
(TPAANUMOHHbIE 3HaHWS B 06LLEM CMbicre). MHbIMK crioBaMu, TPaauLMOHHbIE 3HaHUS B
LLUMPOKOM CMbICINE OXBaTbIBAIOT COAEPXKaHNE 3HAHUI KaK TaKOBbIX, a Takke TPaaNLMOHHbIX
BbIpaXKEHWUI KynbTypbl, B TOM YUCNE OTNUYUTENbHbIE NPU3HAKM U CUMBOSbI, CBSI3aHHbIE C
TPaANLMOHHBIMU 3HAHUSAMM.

TepMUH «TpaauLMOHHbIE 3HAHUSI», UCMOSb3YEMbIV B 0GCY>KAEHUSIX HA MeXOYyHapOAHOM YPOBHE
B Y3KOM CMbICIe, OTHOCUTCS K 3HaHUSIM TaK TaKOBbIM, OCODEHHO K 3HAaHUSIM, CO3jaHHbIM B
pe3ynbTaTe MHTENNeKTyanbHOW AeATeNbHOCTY B TPaAULMOHHOM KOHTEKCTE, BKITloYasi Hoy-xay,
NPaKTUKY, HaBbIKU U MHHOBAUMWN. TpaauLMOHHbIE 3HAHUSI MOTYT GblTb OGHapPYXeHbl BO
MHOXECTBE pa3HOOGpPa3HbIX KOHTEKCTOB, BKIOYAs CENbCKOXO3ANCTBEHHbIE 3HAHUSI, HayYHble
3HaHWSA, TEXHUYECKME 3HaHWS, SKONOrMYECKNe 3HaHUS, MeaULMHCKNE 3HaHWS, B TOM YMcne
3HaHMSA O COOTBETCTBYHIOLLMX NIEKAapPCTBEHHbIX CPeACcTBax U MeankaMeHTax, 3HaHUs!, CBA3aHHble
¢ GuopasHooGpasunem, u T.0.»*".

LUndposasa 6MbnuoTeka TpagMUMOHHbIX 3HAHUN

Lincdposasi 6ubnmoTeka TpaguumnoHHbix 3HaHu (LIBT3) asnseTtca HoBon nHnumnatmeson NHamum,
Lernbio KOTOPON COCTOUT B NPOTUBOAENCTBUN HE3AKOHHOMY NPUCBOEHUIO TPaANLIMOHHBIX
MEANLMNHCKUX 3HaHUI cTpaHbl. B co3ganumn LIBT3 no MHOMWCKMM cucTemMam MeauLmvHbI
npuHMMana yv4actne MexaucumnnmHapHas rpynna B coctaBe 3KCnepToB Mo TPaanLMOHHON
MeguumnHe (aropBeaa, yHaHu, cuaaxa v ora), naTeHTHbIe 3KCnepThbl, aKkenepTbl No UT, yyeHble
n TexHmnyeckne cneumanuctbl. lNMpoekt LIBT3 npeaycmatpuBaeT 4OKYMEHTUPOBaHUE
TPaANLMNOHHbBIX 3HAHUIN, OTHOCALLNXCA K 0OLLLECTBEHHOMY SOCTOSAHUIO N CYLLLECTBYIOLLNX B
dopme nuTepatypbl NoO apBeae, yHaHu, cuaaxe u nore, B LMpoBoM popmate Ha NsaTu
MeXOYyHapOoaHbIX A3blKax, KOTOPbIMU ABNAKTCA aHINUACKUA, HEMELKNIA, ppaHLLy3CKUN,

155 Cwm. Takke: Mapk I'. CTMBEHCOH, «/cnonb3oBaHWe UCKOHHbIX 3HaHWI B OLIEHKE BIIUSIHUS Ha OKpYXatoLLyto
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.

156 ®ukpeT Bepkell, « TpagMUMOHHbIE 3KONOrMYecKne 3HaHNS B MepcnekTmee. TpaauuMOHHbIE SKOMOrM4eckne
3HaHMA: KOHUenuuu n cnydan». MexayHapogHas nporpaMmma B 06nacTv TpaanLMOHHBIX 9KONOrMYECKNX
3HaHWI 1 MexayHapoAHbIi LeHTp No nccnefosaHuam B obnactu passutus, OtTasa.

157 Cm. O1t4eT BONC 0 Mnccuax no yctaHOBNEHNIO (DAKTOB, KACaOLMXCA UHTENNEKTYarnbHOW COBCTBEHHOCTH 1
TpaaMUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbIN «Hyxabl 1 YasHUSA HOCUTeNnen TpaguLMOHHbIX
3HaHWU B 06nacTy MHTENNEKTyanbHON COOCTBEHHOCTU», CTP. 25, AOCTYNHbIV Ha:
https://www.wipo.int/publications/en/details.jsp?id=283&plang=EN.
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ANOHCKMI M ucnaHcknn. B LIBT3 cogepXuntca nHpopmaLums o TpaguUMOHHbIX 3HAHUSIX,
CYyLLIeCTBYIOLMNX B CTpPaHe, Ha A3blkax U B dpopmaTte, MOHATHbIX AN5 NaTEeHTHbIX 3KCNepToB
MeXayHapoAHbIX NaTeHTHbIX BegomMcTs (MINB), yTo Heobxoanmo ansa npegoTepaLlleHns
Bbl4a4M HE3aKOHHbIX NaTeHToB %S,

LIBT3 npecnenyet ABOsKytO Lefnb. Bo-nepebix, oHa cnocobCcTByeT NpeoTBpaLLEHMIO Bblgayn
naTeHToB Ha NPOAYKThI, KOTOPble CO34aHbl C UCMOMNb30BaHMEM TPAAULNOHHBIX 3HAHUI, HO Y
KOTOPbIX N300peTaTenbCKMn YPOBEHb ABMAETCA HU3KMM Unun Boodue oTcyTcTByeT. Bo-BTOpbIX,
OHa CIYXXUT HEKMM «MOCTUKOM» MeXAy COBPEMEHHOW HAYKOW U TPagULNOHHBIMU 3HAHUSIMU, U
Gnarogaps aTOMy MOXET UCNONb30BaTbLCA A5 CTUMYNMPOBaHNS YriybneHHbIX NccrnegoBaHnm,
HanpaBneHHbIX Ha CO3[aHne HOBbIX JIeKAapPCTBEHHbIX CPEACTB HA OCHOBE UH(opMaLnn O
TpaauUMOHHbIX 3HaHuAX. LIBT3 npegHasHayeHa cnyxuTb « MOCTUKOM» Ha rnobanbHOM ypOBHe
MexXay APEBHUMU Criokamu (ABYCTULINSAMMN) HA CAHCKPUTE M NATEHTHbIM 3KCNEPTOM, MOCKOSIbKY
6a3a aaHHbIX 6yaeT npegocTaBnNATb MHPOPMAaLMIO O COBPEMEHHbIX, @ TakKe MECTHbIX
Ha3BaHWSX Ha A3blke N B hopmaTe, NOHATHbIX ANs NaTEeHTHbIX akcnepToB. [Mpegnonaraetcs,
YTO 3TO AaeT BO3MOXHOCTb CBECTU K MMHUMYMY HEXBaTKy 3HaHU 06 N3BECTHOM YpPOBHE
TexHukn. Takasi 6a3a gaHHbIX OyaeT cogepkaTb 4OCTAaTOYHO AeTann3npoBaHHbIE
onpeaeneHns, NPUHLUMMbI U KOHLENUMU AN Toro, YTobbl CBECTU K MUHUMYMY BEPOSTHOCTb
NaTeHTOBAHUS B KAYECTBE «M300peTeHN» He3HAUNTENbHbIX/HECYLLIECTBEHHBIX U3MEHEHNI®,

Knaccudmkauma pecypcoB TpagnUMOHHbIX 3HAHUI

Knaccudumkauusa pecypcoB TpaguumoHHbix 3HaHum (KPT3) aBnsetca HoBaTOpCKom
CTPYKTYPUPOBAHHOW KnaccumkaLmMOHHOM CUCTEMON, KOTOpas npegHasHavyeHa assl CUCTEMHOIo
YNOpsiAOYEHUS, PacnpoCTpaHEHNS N MOMCKA N KOTopas BKMNoYaeT OKomno 5 Teic. noarpynn
TPpaOMLUMOHHLIX 3HAHUK B OTNNYME OT O4HOW rpynnbl B MexxayHapoaHOoW NaTeHTHON
knaccudmkaumm (MIMK), KPT3 6bina paspaboTaHa ons MHOUACKMX CUCTEM MEANLMHBI
(atopBena, yHaHu, cngaxa v nora). KPT3 nonydnna mexayHapogHoe npusHaHue, U oHa
npuesidaHa k MIMNK. Mo Bcen BeposATHOCTH, OHa ByaeT cnocoOGCTBOBATL MOBLILLEHUIO YPOBHS
MHPOPMMPOBAHHOCTM O CUCTEMAX TPAOULMOHHBIX 3HaHWU Bnarogapsi UCNONb30BaHMIO
COBPEMEHHON CUCTEMbI PacnPOCTPaHEHUSs, @ UMEHHO MHOPMALMOHHBIX TEXHOMOMMIA, N B
yacTHocTn NHTepHeTa n Beb-TexHonornn. pegnonaraeTcs, YTO CTPYKTypa U CTeNEHb
aetanusaumm KPT3 BbI3OBYT MHTEPEC Yy TEX CTPaH, KOTOPLIE NpUararT YCUnus K
npegoTBpaLLEeHNIO Bblgayn HE3aKOHHbIX MATEHTOB HA HEOPUTMHAIbHbIE OTKPbLITUSA, CBA3AHHbIE C
cucTeMamm TpaauLMOHHBIX 3HaHMIEL,

TpaguuuoHHas meguuMHa

BO3 onpenenseT aTOT TEPMUH KaK «COBOKYMNMHOCTb 3HAHWIN, HABLIKOB 1 NPaKTUYEeCKMX NPUEMOB,
OCHOBaHHbIX Ha TEOPUAX, BEPOBAHUAX U OMNbITe, ABMNAIOLLMXCA HEOTLEMITEMO YacTbio
pa3nuuHbIX KynbTyp, 6yab TO NoaaaoLLmnXcs OGbACHEHMIO UMK HET, UCMONb3yeMbIX A
noadepxaHusi 300pOBbs, a Takke AnA NPOoUNAaKTUKL, ANArHOCTMKM, 0BNErYeHns: Unu nevyeHms
ur3nyeckmx 1 Ncuxmnyecknx 3abonesanHnin»1%2, BO3 Takke onpenensieT « TpaguUnoHHY
MeAULIMHY» KaK «BKMIOYaKoLLY0 pasnuyHble NpakTuieckne MeTodbl, NoAXoAbl, 3HaHUA U
BepoBaHus B 06racTi BpayeBaHus, BKMOYas pacTUTENbHbIE, XXUBOTHbIE U/UMNN OCHOBAHHbIE Ha
MUHepanax riekapCTBeHHble CPeACTBa, AYXOBHYIO Tepanuto, MaHyasbHble NpueMbl 1

158 C 6onee noapobHoON nHpopmaL e MOXHO O3HAaKOMUTLCS MO aapecy:
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.

159 Ponb peecTpoB 1 6a3 gaHHbIX B OXpaHe TpaauLMOHHbBIX 3HaHWIA: cpaBHUTEmNbHbIN aHann3. OtyeT UNU-IAS
Report, aHBapb 2004 r., cTp. 18.

160 Tam xe.

161 C 6onee nogpobHon nHpopmaLmer MOXHO 03HAKOMUTLCS MO aapecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

162 O6wue pykosogsLme npuHumnel BO3, kacatoLimecs MeToanku NpoBeAEHNS UICCNEA0BaHNUIA U OLEHKN
TpaguumoHHon MeanumHel (WHO/EDM/TRM/2000.1), cTp. 1.
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YNpaXKHEHUs!, MPUMEHSIEMbIE pa3aenbHO UK B coveTaHUM ANs NoAaep)KaHus 340poBbs, a
TaKKe AN NneyYeHus, ANarHoCTUKN U NPOUNaKTUKK 3a6oneBaHniny 163,

MpousBeneHns U MIHHOBaUWUK, OCHOBaHHbIe Ha TpaaUUUAX

Tpagnumn npeacTaBnstoT cobon KynbTypHYH NPaKTUKY U MOEW, KOTOPbIe pacLeHMBaOTCS Kak
OTHOCSILLMECS K MPOLLNIOMY M KOTOPbIM OTBEAEH ONpeaeneHHbln ctatyc. TepMuH
«NpOM3BEAEHUsI U UHHOBaLUWM, OCHOBaHHbIE HA TPAAMLMAX» 03Ha4YaeT MHHOBaLWUK U
npou3BeaeHnsl, OCHOBaHHbIE Ha TPAAMLMOHHBIX 3HAHUSIX KaK MaKoa8bIX, HO pa3BUTbIe U
MOAEPHN3NPOBAHHbIE BHE TPaOULIMOHHOMO KOHTEKCTa®4, TpaguuMOHHbIe 3HAHUS Kak MaKoeble
03HaYaloT «CUCTEMbI 3HAHMI, MPOU3BEAEHUS] U MHHOBaLMW, KOTOPbIE, Kak NpaBuIo,
nepefarTcs U3 NOKOMEHMUs1 B MOKOSNEHWE; KaK MPaBuUio, CYUTAOTCH OTHOCSALLMMUCS K KaKoMy-
NMBO KOHKPETHOMY HapoAy U HacensiemMon UM TEPPUTOPUM; Kak NpaBumIo, paspabaTbiBaloTcs
6eCCMCTEMHO 1 NMOCTOSAHHO Pa3BUBAIOTCA B OTBET HA U3MEHEHMWE BHELLHUX YCIOBUIA» 165,
NHHOBaUuM, oCHOBaHHbIE Ha TPaAMLMAX, OTHOCATCS K TEM CryyasMm, Koraa Tpaguums
BbICTYNaeT B Ka4eCTBe NCTOYHMKA MHHOBALWIA, OCYLLECTBISIEMbIX YleHaMV COOTBETCTBYHOLLEN
KYNbTYPHON OGLUMHbBI UMM CTOPOHHUMW NMLAMU; B 3TUX CINyYasix MHHOBALMW MOTYT Takke
BbISIBNATb APYrMe BUAbl UCNONb30BaHNSA TpaauLmMn, KOTopble MOryT OblTb NpoaHanNM3MpoBaHbl B
KOHTEKCTE MHTenNnekTyanbsHon cobctBeHHoCcTU®®. Bonee nogpo6GHO TpaanUMOHHbIE 3HAHKS
«KaK TakoBble» 1 Npou3BeaeHUs U MHHOBALMWN, OCHOBaHHbIE Ha TPAAULMOHHBLIX 3HAHUSX,
paccMaTpuBaloTCs B JOKYMEHTe, o3arnaBreHHoOM « CIMCOK 1 KpaTKoe TEXHUYECKOoe NosICHEHME
pasnnyHbIX OPM, B KOTOPbIX MOXHO HAWTU TPAAMLMOHHBLIE 3HAHUSI»
(WIPO/GRTKF/IC/17/INF/9)¢7,

KonBeHumna KOHECKO o mepax, HanpaBneHHbIX Ha 3anpeLieHre u npeaynpexaneHue
He3aKOHHOro BBO3a, BbiIBO3a M NepeAayum npaBa cCo6CTBEHHOCTU Ha KyJbTypPHble
LLeHHOCTH

B 1970 r. Opranmnsauma O6beanHeHHbIX Haumii no Bonpocam o6pa3oBaHUd, Hayku 1 KynbTypbl
(FOHECKO) npuHsana KoHBeHUMO AN oxXpaHbl KyNbTYPHbIX LEHHOCTEN, HaXOASLWMNXCS Ha
TEpPPUTOPUM rOCYAapCTBa, OT OMACHOCTEN KpaXu, TalHbIX PaCcKOMOK M HE3aKOHHOIO BbIBO3a.
KoHBeHUuA BcTynunia B cuny B 1972 .

KoHBeHLUs 006s13bIBaeT CBOUX rocyaapcCrtB-y4aCTHMKOB OCYLLECTBIIATL MepPbI MO TPEeM OCHOBHbIM
HanpaBlieHNAM:

1- MNpeBeHTMBHbIE MEPLI: CO3[aHNe PeecTpoB LIEHHOCTEN, yupexaeHue
CBUAETENbCTB Ha BbIBO3, OCYLLECTBIIEHNE KOHTPONS 3a TOProBriei, BBeaeHne
YroNOBHbIX Y aAMUHUCTPATMBHbIX CaHKLMIA, NpoBeaeHne o6pasoBaTesibHbIX KaMnaHuii
nT.Ao.

2- NonoxeHns 0 BO3BpaLLEeHUN: B COOTBETCTBUM C NyHKTOM (b) (ii) ctatbn 7
KoHBeHUuK rocygapcrea-y4acTHUKM 06a3ytoTca no TpeboBaHMIO rocyaapcTBa-yneHa
«MPOMCXOXOEHNSI» NPeANnPMHMMATb COOTBETCTBYIOLLME Larn Anst OGHapy>XeHUs n
BO3BpaLLeHuMs Ntobon NogobHON KynbTyPHOM LIEHHOCTW, BBE3EHHOW NOCHe BCTYNNEHUS
HacTosawen KoHBeHuun B cnny B 060MX 3aMHTEPECOBAHHbIX rOCyaapcTBax, Npu
yCrnoBMK, OAHAKO, YTO rocyaapcTBo, obpaluatolleecs ¢ npocbObon, BeinnadYmsaeT
crnpaBeanuByo KoMNeHcaunto 4ob6pocoBeCTHOMY NOKynaTesnto Unm nuuy, KoTopoe
nMeeT AeNCTBUTENBHOE NPaBo Ha 3Ty UeHHoCTb. B ctatbe 13 KoHBeHUUn Takke
coaepXaTcsi NONOXEHWs!, KacatoLmMecsi BO3BpaLLeHMs LEHHOCTEN U COTPYAHMYECTBA,

163 Crtpaterust BO3 B obnactu TpaguumoHHon MeauumHel Ha 2002-2005 rr., cTp. 7.

164 Cm. ctaTtbk 10-13 MAOMPMCX.

165 CM. gnokymeHT BONC WIPO/GRTKF/IC/3/9.

166 CBOAHbIN aHanM3 NpaBoBOW OXpaHbl TPaAULMOHHBIX BbipaxeHun KyneTypbl, WIPO/GRTKF/IC/5/3, nyHKT 57.
167 HaHnanb XXepse, «Cornawexne TPUMC. MpoekT n aHanua». M3g. 3-e, Sweet & Maxwell, cTp. 132.
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KOTOpPbl€ HOCAT ©onee KOCBEHHLIN Xapakrtep 1 O6yCJ'IOBJ'IeHbI BHYTPEHHUM
3aKoHO4aTesIbCTBOM.

3- Cucrtema MexayHapoaHOro COTpyAHUYECTBA: UAes YKPENneHus COTpyAHNYeCTBa
Cpeav rocyAapcTB-y4aCTHUKOB U MeXay HMU NPOoHU3biBaeT coboi Bcto KOHBEHLMIO.
B cnyuvasix, koraa KynbTypHOe Hacneaune nofBepraeTcsi onacHOCTU pasrpabneHus,
cTatbsl 9 npegycMaTpMBaeT BO3MOXHOCTb OCYLLECTBIIEHUS 6onee KOHKPETHbIX Mep, B
4aCTHOCTW, KOHTPOIS 32 BBO3OM U BbIBO3OM.

KonBeHumna KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasna opm KynbTYPHOro
CaMOBbIpaXXeHus

B 2005 r. OpraHnsaums O6beanHeHHbIX Hauuin no Bonpocam o6pa3oBaHuns, Haykn 1 KymnbTypbl
(KOHECKO) npuHsana KoxseHyuto KOHECKO 06 oxpaHe u noowpeHuu pasHoobpasusi ¢popm
KyribmypHO20 caMosbipaXeHus, KotTopas Bctynuna B cuny 18 mapta 2007 r.

Llenn KoHBeHUUn nsnoxeHbl B ctatbe 1: (a) oxpaHa u noowipeHne pasHoobpasunsa opm
KynbTypHOro camoBblpaxeHus; (b) cosgaHue ycnosumn ons pacugeTta n cBoboaHoro
B3aMMOAENCTBUSA PasfmyHbIX KyNnbTyp Ha B3aUMOBbLIFrO4HOW OCHOBE; (C) noolipeHue guanora
MeXxay KynbTypamu B Liensix obecneyeHns 6onee Wmpoknx n cbanaHCMpoBaHHbIX KYNbTYPHbIX
0o6MeHOB BO BCEM MMpE B MHTEpEeCcax B3aMMOYBaXXeHUS KynbTyp U KyNbTypbl MUPa;

(d) noowpeHne MexXKyrnbTypHOro B3auMOLeNCTBUS B LeNAxX pasBuUTus B3aMONPOHUKHOBEHNS
KynbTyp B OyXe HaBeAeHWs MOCTOB Mexay Hapodamu; (e) nooLipeHne yBaXXeHus K
pa3Hoobpa3snio hopM KynbTYPHOrO CaMOBBLIPAXEHWUSI N NOBbILLEHNE OCO3HAHUSA LIEHHOCTM 3TOro
pa3Hoo6pa3nst Ha MECTHOM, HaUMOHaNbHOM U MexayHapogHom yposHsix; (f) nogTeBepxaeHve
Ba)XXHOCTM B3aMMOCBS3N MEXAY KynbTypon 1 pasBnutnemM ans Bcex cTpaH, B 0COBEHHOCTH
pa3BMBalOLLMXCS, U NOgAEPXKKa AENCTBUN, NpeanpuHUMaEeMbIX Ha HALWMOHANTbHOM U
MEXOYHapPOAHOM YPOBHSAX C LieNblo obecneuntb NpU3HaHne NogvHHON LIEHHOCTU 3TON
B3aMMOCBA3N; (g) nNpusHaHuMe ocoboro xapakrepa KyrnbTypHON OeATENbHOCTUN U KYNbTYPHbIX
TOBapOB N YCNyr Kak Hocutenen camobbiTHOCTH, LeHHOCTen 1 cmbicna; (h) nogTBepxaeHve
CyBEPEHHOTO NpaBa rocygapcTB Ha NOAAEPXKKY, NPUHATUE N OCYLLECTBMEHME NOMUTUKM U Mep,
KOTOPbIE OHM CYUTAIOT HaANeXalmmMmn 4nsa oxpaHbl U NooLWpPeHNs pasHoobpasusa opm
KyNbTYpPHOrO CaMOBbIpaXXeHUSA Ha cBoen Tepputopuu; [1] (i) ykpenneHue mexagyHapoaHoro
COTpyQHMYECTBA U CONMOAPHOCTM B AyXe NapTHepCTBa, B YaCTHOCTU AN1s pacLUMpeHmns
BO3MOXHOCTEWN pa3BMBalOLLMXCHA CTpaH B 06nacTn oxpaHbl U NooLwpeHnss MHoroobpasms opm
KyNbTYPHOIrO CaMOBbIPaXXEHUS.

KonBeHuusa FOHECKO 06 oxpaHe HemaTepuarnbHOro KyfbTypHOro Hacnegus

KoHBeHuus 6bina npuHata OpraHusaumen O6begnHeHHbIX Haumim no Bonpocam obpasoBaHus,
Haykun n kynbTypbl (KOHECKO) B 2003 r. 1 Bctynuna B cuny 20 anpena 2006 r. Lienu
KoHBEHLMN COCTOAT B OXpaHe HeMaTepmanbHOro KynbTypHOro Hacrneaus, obecnevyeHnm
yBa)X€HNSA HEMaTepuanbHOro KynbTypHOro Hacneausa obLwmH, rpynn u oTAeNbHbIX L,
NOBbILLEHNE OCBEAOMIEHHOCTM 06LLECTBEHHOCTN O BaXXKHOW PONN HeEMaTepuanbHOro
KynbTypHOro Hacneaus n obecneyeHme ee B3aMMHOro NpuM3HaHus, a Takke B NpegoCTaBneHnm
MOMOLLM M COTPYAHMYECTBE Ha MEXOYHAapOOHOM YPOBHE.

HepnobpocoBecTHasi KOHKypeHUUs

B topuamnyeckom crioBape bnaka TepMnH «He06pOCOBECTHAsSH KOHKYPEHUMSI» onpeaensieTcs
kak «6ecyecTHOe U MOLLUEHHMYEeCKOe CONepPHNYECTBO B 061acT TOProBAM U KOMMEPLUK,
0CcOBEHHO NpaKTUKa NPOABWMKEHMS HA PbIHOK CBOMX COOCTBEHHBLIX TOBapOB W NPOAYKTOB B
yLiepb npoaykTaM 1 ToBapam Kakon-nnbo Apyrov CTOPOHbLI MOCPEACTBOM UMUTALIMMN UMK
KOHTpadakuum HasBaHus, bpeHaa, pasmepa, opMbl UNN APYTUX OTANYUTENBHBLIX MPU3HAKOB
N30Eenns Unu ero ynakoBKu».
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CornacHo nyHkTy 2 ctaTtbh 10bis lNapuxxckoli KOH8EHUUU M0 OXpaHe MPOMbIUIIEHHOU
cobcmeeHHocmu (1883 r.) «akToM HegOOPOCOBECTHOWM KOHKYPEHLNN CHNTAETCS BCAKANA aKT
KOHKYPEHLMW, NPOTUBOPEYaLLNN YECTHLIM 0Obl4asM B MPOMbILLNIEHHbIX Y TOProBbIX Aenax».
Hanee B nyHkTe 3 cTtatbn 10bis roBopuTcs, 4TO «[B] YacTHOCTK, Noanexar 3anpeTy: (i) Bce
JEencTBns, cnocobHble Kaknm Obl TO HM ObINO CNOCOOOM Bbi3BaTb CMELLEHNE B OTHOLLEHUU
NpeanpuaATUs, NPOAYKTOB UMW NPOMbILUNIEHHON UM TOProBOW AEATENbHOCTU KOHKYPEHTA;
(ii) NnoxHble yTBEPXKAEHMS NPU OCYLLECTBNEHUN KOMMEPYECKOW AeATENbHOCTUN, CNOCOBHbIE
ANCKpeaUTMpoBaTh NpeanpuaTue, NPoayKTbl UM NMPOMBbILLIIEHHYIO U TOPTroBYHO
AEeATENbHOCTb KOHKYpeHTa; (iii) ykasaHus nnm yTBepXXaeHUs, NCNonb3oBaHNe KOTOPbIX Npu
OCYLLECTBIEHUN KOMMEPYECKON AEATENbHOCTU MOXET BBECTM 06LLLECTBEHHOCTb B
3abnyxgeHne OTHOCUTENbHO XapakTepa, cnocoba U3roToBNeHNs, CBONCTB, MPUrogHOCTH K
NMPUMEHEHUIO NN KONMYeCcTBa TOBAPOBY.

DOeknapauusa OpraHusauun O6beguHeHHbIX Hauui o npaBax KOpeHHbIX Hapo4oB

B 2007 r. l'eHepanbHasa Accambnest OpraHmsaumm O6beanHeHHbIX Hauun npunsana
LHeknapauuro OpeaHusauuu Ob6beduHeHHbIX Hauyuli o npasax KOpeHHbIX Hapodos.
[eknapauus Npu3sHaeT, YTO KOPEHHbIE HAPOAdbl MMEIOT PaBHbIE NpaBa YerioBeka Ha 3awmTy oT
KyNbTYPHON OUCKPUMUHALMW, K HanpaBrieHa Ha NOOLLPEHNE B3aMMHOIO YBaXXEHUS 1
rapMOHMYHbBIX OTHOLLEHWIN MEXAY KOPEHHbIMW Hapod4amMun 1 rocygapcTBamm.

B oTHOWEHMM TPpaOVULMNOHHBIX 3HAHWUIA, TPAAULMOHHBIX BbIPAXXEHWIN KyTbTypbl U rEHETUYECKNX
pecypcoB B NyHkTe 1 ctatbn 31 npegycMmaTpmBaeTcs creaytollee: «KOpeHHble Hapoabl UMeIoT
npaBo Ha COXpaHeHWe, KOHTPOSb, OXPaHy U pas3BUTUE CBOErO KyrbTYPHOro Hacneaus,
TPaAAMLMOHHBIX 3HAHUIN N TPAAULMOHHBIX (OOPM KyIbTYPHOrO BbIP@XXEHUS, a Takke NposiBNeHnN
NX HAY4YHbIX 3HAHWI, TEXHOMNOMMIN N KyNbTypbl, BKOYas MOACKUE U reHeTU4eCKne pecypcsbl,
CeMeHa, NekapcTea, 3HaHUsA CBONCTB dhayHbl U dhiopbl, TpaguMLmMmM YCTHOrO TBOPYECTBA,
nuTepaTypHble NPOU3BEAEHUSA, PUCYHKU, CMOPT U TPaAULMOHHbIE UrPbl 1 M306pasnTenbHoOe 1
NCNONHUTENbCKOE NCKYcCTBO. OHM MMEIOT TakKe NpaBO Ha COXPaHEHME, KOHTPOIb, 3auTy U
pas3BUTME CBOEWN UHTENNEKTYanbHON COBCTBEHHOCTM Ha Takoe KynbTypHOE Hacneaue,
TPaAVLMOHHbIE 3HAHWS U TPaANLMOHHBIE (DOPMbI BblpaXKeHUs KynbTypbl». [anee B nyHkTe 2
crtatbu 31 roBopuTCs, 4TO “COBMECTHO C KOPEHHbIMWU Hapodamu rocyaapcTsa NpUHUMaroT
AENCTBEHHbIE MepPbI B LIeNAX NPU3HAHUSA U 3alnTbl OCYLLECTBIEHUS 3TUX npaB». B oTHowweHun
TpaauUMOHHON MeANLNHBI B cTaTbe 24 npegycMaTpmBaeTcs cnegytollee: «KOpeHHble Hapoabl
MMET NPaBo Ha CBOK TPAAWNLMOHHYO MEANLMHY U Ha COXPaHEeHNe CBOEN NPaKTUKK
BpayeBaHUs, BKOYas COXpaHEHNE BaXXHENLLMX NEKAPCTBEHHbIX PACTEHWI, XXUBOTHLIX U
MUHepanoB».

Bceoblias aeknapauus npaB YenoBeka

Bceobwas geknapauusi npaB YenoBeka ABMsSeTCA KpaeyronbHbiM JOKYMEHTOM B obnacTu
O6opbLOLI 3a NpaBa YernoBeka. [eknapauusi, cOcTaBrieHHasa NPeacTaBUTENSMU Pa3NUYHbIX
NPaBOBbIX M KyIbTYPHbIX TPAgULMIA U3 BCEX PErMOHOB MMpa, Obina NnpoBo3rnalleHa
"eHepanbHon Accambneei OpraHnsauun ObbegmHeHHbIx Hauumi B MNapwke 10 gekabps
1948 r. B kauecTBe 00OLLEro cTaHAapTa BCEX HAPOAOB U Hauun. B Hel Obinu Bnepeble
NpoBo3rnalleHbl OCHOBHbIE NpaBa Yenoseka, noanexaiine sceobLen sawmnTetos,

Ucnonb3oBaHue TpaaULMOHHBIX BbipaXeHUN KyNnbTypbl/TPaaULMOHHBIX 3HAHUIN
TpaanuMOHHbIE 3HAHUA U BblPaXEHUS KyNbTypbl MOTYT UCMOMb30BATLCA B PA3NUYHbIX LIENsX.

Ncnonb3oBaHne TpaguLUMOHHbIX 3HAaHWUIA UMW BbIPAXXEHWI KyNbTypbl OXBaTbIBAET KOMMEpPYECKoe
MY NPOMBILLNIEHHOE MCMNOoMNb30oBaHMe, 06blMHOE MCNoNb30BaHNe, 40GPOCOBECTHOE

168 Cm. http://www.un.org/en/universal-declaration-human-rights/.
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ncnonb3oBaHme, gomMallHee Ncnosfb3oBaHNE N NCNOJ1Ib3OBaHNE Tpaﬂ,I/ILl,I/IOHHOIZ MeanuuHbl Ond
OXpaHbl 300POBbA, a Takke UCNoJib3oBaHMe B UCClieaoBaTEeJIbCKUX U 06pa3OBaTeﬂbeIX uenax.

Kommepyeckoe ucrnosib3ogaHue

B topuamnyeckom criosape bnaka TepMUH «KOMMEPYECKOE MCMONb30BaHME» OnpeaenseTcs Kak
«MCMOMb30BaHWe, KOTOPOE CBSI3aHO C OCYLLECTBIEHMEM UMW Pa3BUTUEM AEATENBHOCTY,
npuHocaLlein goxond. «HekoMmepyeckoe MCnonb3oBaHME» OnpeaenaeTcs Kak «1Cnonb3oBaHne
paav NMYHOro YAOBOMLCTBUSA UMW B NPeanpUHUMAaTENbCKUX LiensX, He CBA3aHHbIX C
nony4yeHMeM J0X04a UMm Bbirofdbl, UMM MHOTO BO3HArpaXKaeHus»

ObbI4YHOE UCnoIb308aHUE

B TuxookeaHcKoM peauoHarbHOM murnogom 3akoHe om 2002 2oda 06 oxpaHe mpadulUOHHbIX
3HaHUU U nposeneHull Kyrnbmypbl TEPMUH «O0BbIMHOE UCMOSb30BaHNEY» ONPEOENAETCS Kak
«MCMONb30BaHNE TPAAMLMOHHBIX 3HAHUI Y BbIPaXKEHUI KyIbTypbl B COOTBETCTBMU C OObIYHBIM
NpaBoOM W NPaKTUKON TPaAULMOHHBLIX BNagenbLeBy.

TepMyH «HenpepbIBHOE 0ObIMHOE UCTMONb30BAHNEY XapaKTepU3yeT YCTONYMBOCTb U XKUBOMW
XapakTtep UCNosib3oBaHNs TPAAULMOHHBIX 3HAHUA /UKW TPaAULMOHHBIX BblpaXXeHWUI KynbTypbl
KOpPEHHbIMW OBLLMHAMKN B COOTBETCTBMM C UX OObIYHBIM NPABOM U NPaKTUKOW.

LobpocosecmHoe ucrnoib308aHUE

MpuMeHUTENBHO K aBTOPCKOMY NpaBy B topuanyeckom cnosape bnaka TepmuH
«A06POCOBECTHOE MCNOMb30BaHNEY» ONPeaenseTcs Kak «pasyMHOE U OrpaHnYeHHoe
MCNonb30BaHMe NPOU3BEAEHNS, OXPAHSIEMOro aBTOPCKMM npaBoM, 6e3 paspelueHus aBTopa, a
MMEHHO Takoe, KaK LIUTUPOBAHNE KHUM B KHXKHOM 0603pEeHUN Unn UCnonb30BaHue ee YacTen
B Nnapoamun. [JobpocoBecTHOE MCNONb30BaHNe ABNSETCS CPEACTBOM 3aLUUTbl NPOTHB
0OBMHEHNI B HAPYLLUEHWUM MpaB C y4eTOM CrieayoLmx onpeaeneHHbIX 3aKOHOM (hakTOpOB:

(1) uenb 1 xapakTep UCMNoNb30BaHus, (2) xapakTep Npon3BeaeHNs, OXPaHAEMOro aBTOPCKUM
npasom, (3) macwTabbl NCNONb30BaHUSA Npon3BeaeHUs 1 (4) 3KOHOMUYECKME NOCNeaCTBUSA
MCMONb30BaHUSAY.

LomawHee ucnonb3o8aHue U Uucrob3o8aHue 0ris oxpaHbl 300p08bs

B topnanyeckom cnoBape bnaka TepMUH «4OMaLLHWIA» ONPEAENSEeTCs Kak KOTHOCALLMICS K
AoMy nnu cembe; 6biToBony. B nyHkTe 1 [JoxmHCKoW geknapaumu, kacarwowernca CornawieHms
TPUIMC n obuwiecTBEHHOrO 3a4paBOOXPaHEHNS, MPU3HAETCH «CEPbE3HOCTb Npobnem B obnactu
3[,paBOOXPaAHEHUS, C KOTOPbIMW CTanNKMBaeTCA MHOXECTBO pa3BMBatOLLMXCA N HAUMEHee
pa3BUTbIX CTpaH, 0cObeHHO Tex Npobnem, koTopble aBnstTcda crnieactenem BUY/CriAda,
TyBepkynesa, mansapuun n Apyrux anngemmyeckmx saabonesaHmny. Janee B nyHkTe 5(C)
OTMeYaeTCs crneayLlee: «Kaxgoe rocyaapcTBO-YrieH MMeEeT NpaBo onpeaensiTb, YTO MMEHHO
npeactaenseT coboi HaumMoHanbHas YpesBblHanHasi CUTyaums U gpyrme UCKNoYMTeNbHO
cepbesHble 06CTOATENLCTBA, MPU TOM NOHMMAaHUK, YTO KPU3UCHbIE CUTyauun B 06nactum
3[paBOOXpaHEHUs, B TOM Yncne cessaHHble ¢ BUY/CINOom, TyGepkynesom, manspuen
APYrMn anngemMuyeckumm 3abonesaHmsaMm, MOTyT NpeacTaBnsiTb CO60M HaLMOHaNbHY
4YpEe3BbIYaANHYIO CUTYaLMIO UK OPYrMe UCKIIOYMTENBHO Cepbe3Hble 06CTOATENLCTBAY.

Ucnonb3ogaHue 8 uccriedosamesnibCkux U obpasogamesibHbIX Uessx

MpYMeHNTENBHO K NaTeHTam B lopuanyeckom crioBape bnaka TepMUH «CPeACTBO 3aLUUThI,

OCHOBaHHbIE Ha NPUHLUMNE UCNOMb30BaHNS B 3KCNEePUMEHTarbHbIX Lensix» onpeaensercs kak
«CpeacTBo 3aLLMTbl MPOTUB 0OBUHEHUI B HAPYLLUEHMN NATEHTHbIX NPaB, UCMONb3yemMoe Toraa,
Korga 3anaTeHToBaHHOe M300peTeHre Co30aeTeCs M UCMONb3YETCS UCKITIOYUTENBHO B HAY4YHbIX
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uensx. HecmoTpsi Ha To, YTO 3TO CPEACTBO 3aLUUTLI NO-NPEXHEMY NPU3HAETCS B KAYECTBE
TaKOBOr0, OHO TOSKYETCS B Y3KOM CMbICIE U B HACTOSILLLEE BPEMSI MOXKET MPUMEHSITLCS TONbKO
B OTHOLLEHUW MUCCreaoBaHUiA, NPOBOAUMBIX B LLENSX NPOBEPKN (hOpMyIibl M300peTEHMS».

Cne,u,yeT OTMETUTb, YTO, XOTA NMpaBa MHTeﬂﬂeKTyaﬂbHOVI COBCTBEHHOCTU U ABNSAOTCS
NCKINIOYnNTENbHbIMU NMpaBaMy, B OTHOLLEHUN 3TUX NCKINIOYNTESbHbIX NMpaB npeaycmMmaTtpmnBaroTCA
onpeaenieHHble U3bATUA U OrpaHN4eHn. Hanpmmep, B obnactv naTeHToB B HALMOHANbHOM
3akKoHoAdaTeNnbCTBEe pAana CTpaH npegycMaTpmBaroTCA onpenefieHHble U3bATUA U OrpaHNYeHnad B
OTHOLUEHNN NCKINIOYNTENBbHbIX NpaB, B YAaCTHOCTU creaytoline:

a) nencTens, coBepLllaemMble B JIMYHbIX 1 HEKOMMEPYECKUX LIESTAX;

b)  pelicTBuMSA, coBEpLUAEMbIE UCKITOYUTENBHO B 3KCNEPUMEHTANbHbIX UK
nccrnenoBaTenbCKUX LIENsiX.

MpumeHeHue

B ctatbe 2(c) Hazolicko2o nnpomokorsa peaynuposaHus docmyra K 2eHemu4yeckum pecypcam u
COBMECMHOE20 UCr0/Ib308aHUsT Ha cripasedsiueoli U pasHOU OCHOBE 8bi200 OM UX MPUMEHEHUS
Kk KoHeeHUuu o buonoaudeckom pasHoobpasuu (2010 r.) npuBoguTca criegytollee
onpegeneHve: «NnpoBeaeHne nccnegoBaHnii  pa3paboTok reHeTU4YecKoro n/mnm
BUOTEXHONOIMYECKOro CoCTaBa reHeTUYECKNX PECYpPCOoB, B TOM YMCAE NyTEM NMPUMEHEHNS
OmoTexHonornn, Kak oHa onpepgersneHa B cratbe 2 KoHBEHUMWY.

MHcTpymeHTapun BOUC npumeHUTEnNbHO K JOKYMEHTauumM B 0611acTy TpaguLmMOHHbIX
3HaHUM

[MporpammMbl JOKYMEHTUPOBAHUSA MOTYT 3aTparnBaTb BONPOCHI MHTENEKTyansHoNn
COBCTBEHHOCTU NPUMEHUTENBHO K HOCUTENSIM TPaAMLMOHHbBIX 3HaHU. B npouecce
AOKYMEHTMPOBAHMSA KpariHe BaXXHO BCECTOPOHHE YYNTbiBaTb €ro NocrneacTsms Ans npas
nHTennektyanbHon cobcTBeHHocTU. NHcTpymeHTapuin BOUC npuMmeHnTenbHO K
AOKyMeHTaumn B 06nactv TpaguuMOHHbIX 3HAHUIM NpeAHa3HayvYeH a4ns ynpasneHus
NHTEeNNeKTyanbHOM COBCTBEHHOCTBIO B NMpoLiecce AOKYMEHTMPOBAHMWS, @ TaKKe UCMONb30BaHNS
3TOro npouecca B kadecTBe OTNPaBHOM TOYKM AN nepexoda Kk 6onee adhheKTMBHOMY C TOUKM
3peHnst NPUHOCUMOW NOMb3bl YNPaBeHNo TPaAULMOHHBIMU 3HAHUAMW B KA4YeCTBE OOHOro 13
VHTENNeKTyarnbHbIX U KyNbTypHbIX aKTUBOB OGLLMHBI®®,

UHcTpymeHTapuin BONC npyMeHUTENbHO K AOKYMEHTaLmMM B 06r1acTn TpaguLMOHHbIX 3HAHWI
cneunansHO NpegHasHayvyeH aAng Ucnosib30BaHUs KOPEHHbIMU Hapo4aMn 1 MECTHbIMN
obwmHamun. OH MOXET TaKkKe oka3aTbCsl NONE3HbIM AN APYrMX NUL U OPraHoB, Takux, Kak
rocyapcTBeHHble criyxalumne segomctB VC, nuua, OTBETCTBEHHbIE 3a MPUHATME NOSTIUTUYECKNX
peLleHnin, Hay4YHO-UCCnenoBaTeNbCKME YUPEXAEHNS U yUpeXaeHUsa KynbTypbl, peanuaytoime
NPOEKTbl OKYMEHTUPOBAHUS.

Korga 3HaHMsa 3ag0KyMeHTUpoBaHbl, AN MX OXpaHbl MOXHO 3a4encTBoBaTh Npaea
NHTEeNNeKTyanbHOM CO6CTBEHHOCTU 1 ApYyr1e NpaBoOBble MEXaHN3Mbl, OOHAKO YCNex MOXeT
ObITb 0b6ecneyeH TONbKO B TOM Cry4ae, ecrnv AOKYMEHTUpOBaHUe Npou3BeAeHO Haasexallumnm
obpasom. UHcTpymeHTapun BOUNC npumMeHUTENbHO K AOKyMeHTaumm B obnactu
TPaAULNOHHBIX 3HAHUIN NPU3BaH MOMOYb OLEHUTL BO3MOXHbIE BapuaHTbl YCTaHOBMNEHNSA
OXpaHbl Ha OCHOBE MpaB MHTENNeKTyanbHOM COBCTBEHHOCTN, CNlaHMPOBaTh U peanu3oBaTb
npMMeHeHne NoAXoA0B M OCYLLEeCTBIIEHNe cTpaTernn B 06nacTn NHTennekTyansHomn
COBCTBEHHOCTU Ha aTane JOKYMEHTUPOBaHUSA TPagULMOHHbBIX 3HAHWUNA.

169 WHcTpymeHTapuin BOUC nprmeHUTENBHO K AOKYyMEHTaLMK B 06nacTu TpaanLUMOHHbLIX 3HAHWIA [OCTYMNEH Mo
agpecy: https://www.wipo.int/publications/en/details.jsp?id=4235.



WIPO/GRTKF/IC/39/INF/7
MNpunoxenune, ctp. 57

Tunossblie nonoxeHna BOUC-IOHECKO ans HauuoHanbHbIX 3aKOHOAATENbLCTB 00 OXpaHe
BblpaXxeHU ¢honbKropa oT He3aKOHHOIo UCMNONb30BaHUA U APYrMX HAHOCALLMUX YyLuepo
OencTeBum

Ha coselwaHnn, opraHnsosaHHoM B 1982 r. npu cogencteumn OpraHmsaumm O6begnHEHHbIX
Hauwnin no Bonpocam obpasoBaHus, Hayku n KynbTypbl (KOHECKO) n BOUC, KomuteT
NpaBUTENbCTBEHHLIX 3KCNEPTOB NPUHAN Turnoskie nosioxXeHus. AT NOMNOoXeHUsa npeanonararT
Mogernb Sui generis oxpaHbl B 06nacTn nHTennekTyanbHoM CO6CTBEHHOCTN B OTHOLLEHNN
TPaANLMNOHHBIX BbIpaXXeHN KyNbTypbl/BbipaXeHni onbknopa, KoTopas noslyynna 4oCTaTouHo
LUMPOKOE MUCMONb30oBaHWe rocygapctesamm — yneHamm BOUC.

Turiosble osoxeHuUs1 Npu3BaHbl obecneunTb 6anaHc Mexay OXpaHow BbipaXeHu oorbkriopa
OT 3r10ynoTpebneHnit, C 0 4HON CTOPOHbI, U CBOBOAOM 1 MOOLLPEHMEM AalNbHENLLEro pasBuTus n
pacnpocTpaHeHust orbKnopa — ¢ ApYyron. B HMX yunTbiBaeTCs TOT GhakT, YTO BblpaKeHUs
GOoNbKIopa COCTaBNAT XXMBOW OPraHN3m 4YenoBevYeCKoN KynbTypbl, U HEMNb3a AONYCTUTD,
4YTOObl OH 3aA0XHYJICA B CIIMLLKOM TECHbIX PaMKax OXpaHbl.

B cooTtBeTCTBUM C TUMOBLIMU MOMTOXEHUSIMU TPAOULMNOHHBbIE BbipaXXEeHWUS KyIbTypbl/BblpaXXeHus
donbKnopa OXpaHATCS OT «HE3aKOHHOIO UCMONb30BaHMS U OPYrMX HAHOCALLMX yLiepo
pevicteuiny. B 2000 1 2001 rr. BOUNC npoBena obcnegoBaHme onbiTa rocygapcts B 06nactum
Mcnonb3oBaHMsa U peanusaumm Tunosbix nonoxeHnn. OTyeT onybnNMKoBaH B Ka4yecTBe
aokymeHta BOUC WIPO/GRTKF/IC/3/10.

[KoHeL, npunoXxeHnst n 4oKymeHTa]



