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MeXxnpaBuUTenbCTBEHHbIN KOMUTET MO UHTENNEKTYyarlbHOU
COOGCTBEHHOCTU, FreHEeTUYECKUM pecypcaM, TPAaAULUOHHbIM 3HAHUAM U
c¢donbknopy

IOBaguatb YeTBepTana ceccus
XeHeBa, 22 - 26 anpensa 2013 r.

FMOCCAPWIN OCHOBHbIX TEPMUHOB, OTHOCALLMXCA K MUHTENNEKTYANBHOWN
COBCTBEHHOCTW, TEHETUYECKMM PECYPCAM, TPAONLINOHHBIM 3HAHUAM
N TPAONUMNOHHBIM BbIPAXXEHUAM KYJbTYPbI

Lokymenm nodzomoeneH Cekpemapuamom

BBEOEHUE

1. Ha cBowux wecTHaguaTon u ceMHaaLaTon ceccusax, COCTOABLUMXCA COOTBETCTBEHHO
3-7 masa 2010 r. n 6-10 gekabps 2010 r., MexnpaBuUTENbLCTBEHHbIN KOMUTET MO
WHTEeNNeKTyanbHOW CO6CTBEHHOCTUN, FEHETUYECKMM pecypcam, TPaaULMOHHBIM 3HAHUAM U
donbknopy («MKIP») npocun CekpeTapuaT NOArOTOBUTL B Ka4eCcTBE NHPOPMALMOHHbIX
AOKYMEHTOB TPW rNoccapust OCHOBHbIX TEPMUHOB, OTHOCSLLMXCH K MHTEMNNEKTyanbHON
COBCTBEHHOCTU, FEHETUYECKMM pecypcam, TPaAULMOHHBIM 3HAHUSM U TPaaULNOHHBIM
BbIPXXEHNAM KymnbTypbl', 1 npeactasutb nx MKIP.

2. Ha cBoen gesaTHaguaTon ceccum, coctosiBencs 18-22 uons 2011 r., MKI'P «npocun
CekpeTapuat 06HOBUTbL rnoccapumn, cogepxaiymecs B gokymeHtax WIPO/GRTKF/IC/19/INF/7
(«Fmoccapuii OCHOBHbIX TEPMUHOB, OTHOCSLLIMXCS K MHTENNEeKTyanbHoM COGCTBEHHOCTHU 1
TPaauLUMOHHbBIM BblpaxeHnam kynbTypbl»), WIPO/GRTKF/IC/19/INF/8 («I'moccapuin OCHOBHbIX
TEPMMHOB, OTHOCSALUMNXCA K UHTENNEKTyanbHOM COBCTBEHHOCTU N TPAAULMOHHBIM 3HAHUAMY) 1
WIPO/GRTKF/IC/19/INF/9 («'moccapuin OCHOBHbIX TEPMUHOB, OTHOCALLMXCS K
WHTENNeKTyanbHOM COGCTBEHHOCTM M FTEHETUYECKUM pPeCcypcamy), CBECTU UX B OAMH AOKYMEHT U
ony6nmkoBaTb 3TOT Ffl0Ccapuii B kKa4ecTBe MHPOPMaLMOHHOIO OKYMeHTa K cneayroLlemn
ceccum MKIP»2.

OtyeT o wecTtHaguaTton ceccum Komuteta (WIPO/GRTKF/IC/16/8) n OTyeT 0 cemHaguaton ceccumn Komuteta
(WIPO/GRTKF/IC/17/12).
OrtyeT o gessaTHaguarton ceccumn Komuteta (WIPO/GRTKF/IC/19/12).
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3.  Bo vcnosnHeHue 3Toro peLleHunst U ¢ y4eToM TOro, YTO HEKOTOPbIE TEPMUHDI,
coaepalimecs B rnoccapusix, OTHOCSATCs kKo BceM TpeM TemaM, CekpeTapuaT o6beauHun aTu
TpW rnoccapusi B 0OauH OKYMEHT U OOHOBWUI HEKOTOPLIE U3 NMPUBEAEHHBLIX B HEM ONpeaeneHunn,
onupasicb NPV 3TOM Ha IOKYMEHTbI 1 NpoYMe maTtepuarbl, MOSBUBLLMECS Nocre nyGnukaumm
npeablayLwmx, oTaeNbHbIX BapyaHToB rnoccapueB. B aTol ceasm Gbinu gobasneHbl
onpefeneHbl HOBble TEPMUHBI, TOrAa Kak Apyrne TepMUHbI BbINn N3bATbLI paan KpaTKoCTy
n3noxeHusi. HekoTopble onpeaeneHuns 6binmn nepedopmynmpoBaHbl.

4,  OGHOBNEHHbIN CBOAHbIN rNoccapuin 6biN NpeacTaBneH B kKadecTBe MHOPMALMOHHOMO
OOKYMeHTa K ABaguaTton, ABaauaTtb nepeoun 1 gsaguatb BTopon ceccnam MKITP,
COCTOSIBLLUMMCSl, COOTBETCTBEHHO, 14-22 hbeBpans 2012 r., 16-20 anpensa 2012 r. n 9-13 vionga
2012 r., B kKavecTBe, cooTBeTCTBEHHO, AokymeHToB WIPO/GRTKF/IC/20/INF/13,
WIPO/GRTKF/IC/21/INF/8, WIPO/GRTKF/IC/22/INF/8. MepecMOTpEHHbIN BapuaHT rnoccapus
ObIN NOAroTOBNEH B Ka4ecTBe MHPOPMALMOHHOIO JOKYMEeHTa AN ABaAuaTh TPETbEN CECCUM
MKTP, koTopasa coctoutca 4 — 8 pespang 2013 r. B aToM BapuaHTe rrnoccapus yxe He
COOEPXMNTCH HUKAKNX CCbINTOK Ha TEKCThI, SIBASIOWMECH NPeAMETOM NEPEroBopoB B paMKax
MKI'P, 4To6bl HE [ONYCTUTb HEaKTyanbHOCTb FF10CCapus NOcne NPOBEAEHUSA KaXXaoW ceccumn
MKTP. ToT e BapmaHT rnoccapus CoOOepKUTCA B NPUMOXKEHNN K HACTOSALLEMY LOKYMEHTY.

5. B HacTosiwem rnoccapum Ncnosb3oBaHbl, N0 MEPe BO3MOXHOCTU, NpeabiayLime
rnoccapun MKI'P n gencteytowme gokymeHTbl OpraHnsaumm O6begmHeHHbIx Hauun, a Takke
apyrve mexayHapoaHble OKYMeHThl. B HeM Takke yuTeHbl onpefeneHust U TePMuHbI,
ncnonb3yemble B HaUMOHANbHOM U PErMOHanbHOM 3aKOHO4ATENbCTBE U NMPOEKTAxX 3aKOHOB,
MHOrOCTOPOHHMX JOroBopax, B paMkax Apyrux opraHusaumi n npoLeccoB, a Takke B CrioBapsiX.
Kpome TOro, onpeaeneHus ocHoBaHbl Ha pabounx gokymeHtax MKITP, apyrnx ookymeHTax
BOWC u gokymeHTax gpyrux nporpamm BOVC. Tem He meHee, npeanaraemble onpeneneHms
He ABNATCA ucyepnbiBarowmMn. [pyrne TepMmnHbl Takke MOryT UMETb OTHOLLEHME K
NHTEeNNeKTyanbHOW COBCTBEHHOCTU N FEHETUYECKUM pecypcam, TPaAULMOHHBIM 3HAHWAM U
TPaAULMNOHHBIM BbIpaXXEeHNAM KyrbTyphbl, @ BbIOpaHHbIE TEPMUHBI MOTYT TaKKe MMETb ApYyrne
onpeaenexHus.

6. BblGOp OCHOBHbLIX TEPMUHOB 6a3npyeTcsa Ha TEPMUHONOIUKN, Hambornee 4acTo
yrnoTpebnsemon B NpoekTax ctaTen n Apyrnx JOKyMeHTax no ToMy e Bonpocy. BblbpaHHble
TEPMUHbI 1 NpegnaraemMble onpegeneHns, cogepxalmecs B NpuUoXXeHnn, npegnaratoTcs
6e30THOCUTENBHO K NOObLIM APYrMM rnoccapusim Unm onpeaeneHnsiM OCHOBHbIX TEPMUHOB,
cofepxawuMcs B npeablaywmnx 4oKyMeHTax gaHHoro KomuteTta unm ncnonb3oBaHHbIM B
nobbIX APYrnX MeXAYyHapOOHbIX, PerMoHanbHbIX UM HAUWOHaNbHbIX JOKYMEHTax unm
dopymax. Beibop TepMUHOB 1 NpeanaraemMble onpeaeneHns OCHOBHbIX TEPMUHOB HE O3HaYaroT
o6sa3aTenbHoro cornacoBaHus ydactHkamm MKIMP BbiGpaHHbIX TEPMUHOB UK MX
npeanaraembix onpegeneHnin. Hactoawmm oKyMeHT HOCUT MHADOPMALMOHHBIN XapakTep, U
MKI'P He npegnaraetcsa nogTBepXaaTb U NpUHUMATL BblOpaHHbIE TEPMUHbBI NN NX
npegnaraemble onpeaeneHuns.

7. MKTP npednazaemcs npuHsamso

K ceedeHuro Hacmosuuti O0KyMeHm u
MPUIOXKEHUE K HEMY.

[MpunoxeHne cnenyeT]
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FMOCCAPUN OCHOBHbIX TEPMUHOB, OTHOCSALLUMXCA K MHTENNEKTYANBHOW
COBCTBEHHOCTWU N TEHETUYECKWM PECYPCAM, TPAOVNLNOHHBLIM 3HAHUAM U
TPAOVLNMOHHbBIM BbIPAXEHUAM KYJbTYPbI

ﬂ,OCTyrI n coBMeCTHOe nonb3oBaHMe Bbirogamm

KoneeHuusi o buonosudeckom pasHoobpasuu (1992 r.) npegnuckiBaeT «cnpaBeasiMBoe u
paBHOMNpaBHOE pacnpeneneHve bnar, BO3HUKaOLWMX B pe3ynbTaTe NCNob30BaHUs
reHeTMYEeCKMX PeCypCoB, BKMNOYasa NyTeEM COOTBETCTBYIOLLLErO A4OCTYNa K HAM U
COOTBETCTBYIOLLEN NEPEeAayn CBA3aHHbIX C HUMW TEXHOMOIMI, Y4nTbIBaa BCe NpaBa Ha 3Tu
pecypcbl 1 TEXHOMOIMK, a TaKkkKe NyTeM COOTBETCTBYHOLLEro omHaHcupoBaHua» (Ctatbs 1).

Haeolickuli npomokon peaynupogaHusi docmyra K 2eHemu4eCcKUM pecypcam U COBMECIMHO20
ucronb308aHuUs Ha cripagednueoli U pagHoU OCHO8e 8b1200 om UX rNpuUMeHeHUs1 K KoHgeeHyuu o
buonoauyeckom pasHoobpasuu (2010 r.) HanpaBneH Ha «obecneyeHne COBMECTHOrO
MCNONb30BaHMA Ha CNpaBeasIMBOM 1 paBHOM OCHOBE BbIrO4 OT NPUMEHEHUSI TEHETUYECKNX
pecypcoB, B TOM 4ncrne nytem obecnevyeHnsa Hagnexawero AocTyna K reHeTU4eCcKUM pecypcam
M Hagnexawen nepeaadm CoOOTBETCTBYHOLLNX TEXHOMOMMI, y4MUTbIBas BCe NpaBa Ha AaHHbIE
pecypcbl U Ha TEXHONMOMUK, U NyTEM Haanexawero hMHaHCUPOBaHMWS, COAENCTBYSI TaKUM
obpa3om coxpaHeHmto Gruonormyeckoro pasHoobpasnsa 1 ycTonuMBomMy UCMOSb30BaHMIO €ro
KOMMOHEHTOB». B cooTBeTCcTBUM CO cTaTben 3 MNpOTOKON «NPUMEHSETCS TakkKe K
TPaAMLMOHHBIM 3HaHUAM, CBSAI3aHHBIM C TEHETUYECKMMU pecypcamin, B paMkax cgepsbl
Aenctema KoHBEHUMK U K BbIrOA4aM OT NPUMEHEHUS TaKUX 3HAHUAY.

B oTHOWEHMM pacTUTENbHbLIX FEHETUYECKNX PECYPCOB OS5 NPOM3BOACTBa NPOAOBONLCTBUA U
cenbckoro xo3ancrea Mex0yHapodHbil 002080p O pacmumesibHbIX 2EHEMUYECKUX pecypcax
0n15 npoussodcmea rpodoeosiscmeusi U 8e0eHUs ceslibCKo20 xo3siticmea MNpoaoBONbCTBEHHOM
N cenbcKkoxo3ancTeeHHoN opraHmsauun (PAO) npegycmaTtpuBaeT B cTaTbe 1 «CnpaBennvBoe u
paBHOMNPaBHOE pacnpeneneHne Bbirod, CBA3aHHbIX C X UCNONb30BaHMEM, B COOTBETCTBUN C
KoHBeHUuen o GruonornyeckomM pasHoobpasum, B LieNsx YCTONYMBOro pa3BUTUSE CEITbCKOMO
XO3ANCTBA U HagexXHoro obecneyeHnss NPo4OBONbLCTBUS».

B ctatbe 1 peweHus Ne 391 AHdckozo coobuwecmea om 1996 2. o pexume docmyna K
2eHemu4YeCcKUM pecypcam TEPMUH «4OCTYM» onpeaensieTcs kak «nonyyYyeHne u Ucrnonb3oBaHne
reHeTUYECKMX PECYPCOB, COXpaHsieMblX in situ 1 ex situ, nx NOGOYHbIX MPOAYKTOB U, ECNN 3TO
NPUMEHNMO, UX HEMaTepUanbHbIX KOMMOHEHTOB, CPeAN NPOYEro, Ans Hay4YHo-
nccnenoBaTenbCKkux Lienen, 6uonornyeckor pasBeaku, CoxpaHeHusl, MPOMbILLNEHHOMO
NPUMEHEHUS 1 KOMMEPYECKOTO UCMONb30BaHNS».

Bbirogbl MOryT BKkntovaTh AEHEXHbIE U HEAEHEXHbIE BbIroabl, B TOM Y/CNE, HO He
NCKMIOYNTENLHO, TE, YTO NPUBEAEHbI B NpUNoXeHun k Hazotickomy npomokony." K atanam,
CBA3aHHbIM C nony4vyeHnemM octyna K reHeTn4eckmm pecypcam n COoBMeCTHbIM UCNONb30BaHNUEM BbIroL,
MOTyT OTHOCUTbCA OeATeNIbHOCTb, nNpeallecTByowas nony4eHnto 4oCTyna, Hay4Hble nccriegosaHmna m
paSpaGOTKI/I, CBA3aHHbl€ C TeHETUYEeCKUMU pecypcamMu, a TakKe NX KOMMep4deckoe nnm nHoe
Mncnonb3oBaHue, BKIO4Yad cCOBMeCTHOE ncnofib3oBaHune BbII'O,Clz.

Harorickuii npoTokon perynMpoBaHus AOCTyMNa K reHETUYECKUM pecypcam 1 COBMECTHOIO MCMOb30BaHUS Ha
CnpaBeanvBON U paBHOW OCHOBE BbIFOA OT MX NpUMeHeHns K KoHBeHuun o Gronornyeckom pasHoobpasuu,
NYHKT 4 cTaTbm 5.

BoHHCKue pykoBoasLLMeE NPUHLMMBI MO 06ecneyYeHnto JOCTyna K reHeTUYECKUM pecypcam U COBMECTHOTO
MCMONb30BaHNsA Ha CNpaBeIMBONA U PaBHOW OCHOBE BbIrOA OT UX NPUMEHEHUS], NYHKT 23.
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ApanTtauusa

ApganTtaumen aBnseTcsa akT nepeaenky paHee CyllecTBOBaBLUEro npousseneHus (6yab 1o
OXPaHAEMOro Unu siBNsALLLErocs obLEeCTBEHHBIM JOCTOSHUEM) UNN TPAANLIMOHHOTO
Bblpa)KeHUs1 KynbTypbl C LIENbLO, OTSINYHON OT TOW, KOTOPOM OHO CIYXMUMO NepBOHAYanbHoO,
BEAYLLMI K NOSIBNEHMNIO HOBOrO NPON3BEAEHUS, TAe COeANHEHbI ANIEMEHTbI paHee
CyLLIeCTBOBABLUEro NPON3BeeHNSA U HOBbIE 31eMEHTbI, MPUBHECEHHbIE B pe3yrnbTaTe
nepenenkn.’ Ctatbsa 12 BepHckoli KoHeeHyuu 06 oxpaHe numepamypHbIX U XyO0XeCmeeHHbIX
rnpouseedeHuti 1971 r. npeaycmaTpUBaET, YTO aBTOPbI NMUTEPATYPHbIX U XyO0XKECTBEHHbIX
Npon3BEAEHMI NONb3YOTCA UCKMOUYUTENBHBIM NPaBOM paspeLlaTb agantaumm, apaHXUpoBKN K
Apyrvie nepenernku cBovx npousseaeHnii. CornacHo topuanyeckomy criosapto bnaka®,
BMnagenblLibl aBTOPCKOro npaBa 06nafatoT UCKNHYMUTENbHBIM MPaBOM OCYLLECTBMSATbL HA OCHOBE
OXpaHAeMoro npon3BeaeHns NoAroTOBKY NPOU3BOAHBLIX NPOU3BEAEHUA UK Nepeaenok.

Opo6peHune u yyactue

OO6wenpnHATOro onpeaeneHns aToro TepMuHa He cyLlecTByeT. B 0oqHOM M3 KOHTEKCTOB 6bINo
BbICKa3aHO npeanoxeHue, YTo, HECMOTPS Ha ucnonb3oBaHue B cTaTbe 8(j) KoHseHyuu o
buornozuyeckom pasHoobpasuu 1992 r. BbipaXXeHnst «C 0godpeHns 1 Npu y4acTum», B
PasnUYHbIX PELUEHUSIX, KacatoWwmnxcs cTatbu 8(j), STOT TEPMUH UCTONKOBLIBAETCA B 3HAYEHUN
«npeaBapuTensHoe 06OCHOBaHHOE cornacue»’.

CooTBeTCTBYHOLWME TPAAULNOHHbIE 3HAHUSA

B nyHkTe 2 a) ctatbu 1 goKymeHTa «Bknag cTpaH-e4MHOMBILNEHHNL, B LLENX U NPUHLMMbI
OXpaHbl FeHETUYECKMX PECYPCOB M NpeaBapuTerbHbIN NPOEKT CTaTen No OXpaHe reHETUYECKNX
pecypco»» (WIPO/GRTKF/IC/19/11) npuBoguTca cnegytowliee onpeaeneHune
«COOTBETCTBYIOLMX TPAANLMNOHHbBIX 3HAHWUIY: «3HAHWS, KOTOPbIE HOCAT AMHAMUYHBIN U
pa3BUBAOLLMNCA XapaKTep, BO3HUKAKOT B TPAANLMOHHOM KOHTEKCTE, KONMNEKTUBHO
COXpaHAKTCA U NepeaarnTcsa U3 NOKONEHNS B NOKONEHNE, B TOM YMCME, HO HE UCKIMIOYMTENBHO,
HOy-Xay, HaBbIKW, MHHOBALMMW, NPaKTUKa 1 NO3HAHWSA, PacnpOCTPaHAOLLNECS HA FTeHeTUYeCcKne
pecypchbi».

BeHedmumapbl oxpaHbl

O6LEenpuHATOro onpeaeneHns 3Toro TepMrMHa He cylecTByeT. TeM He MeHee, MHorue
3aMHTEPECOBaHHbIE CTOPOHbLI OTMEYanu, YTo NPOUCXOXAEHNE M BriageHne TpaauLMoHHbIMU
3HaHUSAMUN U TPAAULMOHHBIMU BbIPAXXEHUSIMU KYNbTYypbl, Kak NpaBuno, cumtTaeTcs
KONNEKTUBHBLIM, NO3TOMY NtoOble NpaBa U MHTEPECHI MPUMEHUTENBHO K 3TOMY NPOAYKTY
[AOIMKHBI MpUHaanexaTb o6LWwmHaMm, a He oTaenbHbIM nuuam. OgHako B HEKOTOPbIX Criyyasx
OTAEernbHbIe NN, TakmMe Kak TpaguLMOHHbIE LENUTENU, MOTYT CHUTATbCA HOCUTENSMU
TPaAULIMOHHBIX 3HAHWIA MU TPAANLIMOHHBIX BbIPAXeHUIt KynbTypbl M 6eHeduLmnapamm oxpaHsi®.

HekoTopble HaunoHanbHbIE U pernoHanbHble 3aKOHbl 06 OXpaHe TPaAULMOHHbLIX 3HAHWI 1
TPaAVLMOHHBIX BbIpaXEHWUI KynbTypbl HAAENAT NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYHOLLME HAPOAHOCTU 1 OBLWMHBLI. Bo MHOMMX cnyyasx npaBamu Hagensietcs
NpaBUTENbCTBEHHbIA OpraH, NpM4YeM 4YacTo NpegycMaTpuBaEeTCs, YTO NOCTYMNMEHNsS OT
NpefocTaBneHnsl NpaB Ha MCNOb30BaHNE TPAAULIMOHHbBIX 3HAHUIA U BbIPAXXEHWI KyNbTypbl

3 My6nukauns BOUC «Pykoeogcteo BOUC no goroBopam B 06nactu aBTOPCKOro npaea M CMEeXHbIX NpaB u

"Moccapwuii TepMMHOB MO aBTOPCKOMY MpaBy U cCMeXHbIM npasam», BOUC, cTp. 264.

B naHHOM gokymeHTe ucnonb3yeTcs 8-e nsgaHue nog pea. bpaviana A. MapHepa.

PekomeHgaumm, BeIHECEHHBIE y4acTHMKaM NeperoBopoB — NpeAcTaBuTensm ctpaH Adpuki Ha BTtopom
noAroTOBUTENbHOM COBELLI@HUMN KOPEHHbIX HAPOOOoB M MeCTHbIX 00wuH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTabpa 2010 r.

6 Ortyet cemHaguaTon ceccun Komuteta (WIPO/GRTKF/IC/17/12).
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NPUMEHAIOTCA And peann3auunm nporpamMmm B obnactax o6pasoBaH|/|;|, yCTOIZLIVIBOFO pa3BuTuA,
HaUWOHAIbHOrO Hacneans, coumanbHOro obecneyeHns unm KynbTypbl.

B xone oGcyxaeHuin aToro Bonpoca 6bi10 0TMEYEHO, YTO AaHHbIN TEPMUH MOXET BKIHOYaTb
KOPEHHbIE HapObl, KOPEHHbIE OBLLMHBI, MECTHbIE OOLLUHBI, TPaANLNOHHbIE OBLLIMHBI,
KynbTypHbl€ OOLUUHBI, HAUUWU, OTAENbHbIX MWL, rPYnMbl, CEMbW Y MEHbLLMHCTBA.

Buonoruyeckoe pasHooGpasue

B ctatbe 2 KoHgseHyuu o buonoaudyeckom pazHoobpasuu 1992 r. TepMuH «Omonornyeckoe
pa3Hoobpa3sne», YacTo CoKpallaeMbli kKak «brnopasHoobpasmey, onpegenseTcs Kak
«BapnabenbHOCTb XUBbIX OPraHN3MOB U3 BCEX MCTOYHUKOB, BKIKOYas, Cpean npo4ero,
Ha3eMHble MOPCKWNE U MHble BOAHbIE 3KOCUCTEMbI M 3KONOrMyYeckne KOMMNMEKChbl, YacTbio
KOTOPbIX OHU SABNSOTCH; 3TO NOHATME BKMOYaeT B cebs pa3Hoobpasne B pamkax Buaa, Mexay
BMAaMN N pasHoobpasme aKOCUCTEMY.

Buonorunyeckun martepuman

OTOT TepMuH onpeaensetcs B [Inpektnee EBponenckoro coto3a 0 NpaBoBOW OXpaHe
OMOTEXHOMNOIMNMYECKNX N30OPETEHUI KaK «MaTepuar, CogepXKallnuin reHeTU4eCKyo MHdopMaLumio
1 CNOCOBHBIN Ha CaMONPOU3BOACTBO WM BOCMPOM3BOACTBO B Bronornyeckomn cucteme.’ B
cootBeTcTBMM ¢ Kogekcom PeaepanbHbix npasun CLUA 310 TepMUH BKMNtoYaeT «maTepuarn,
CMOCOBHbIN K NPAMOIA 1N HenpsiMol ayTopennukaumny».® B KoHseHyuu o 6uonoauyeckom
pasHoobpa3suu (1992 r.) ncnonb3yTCa TEPMUHDBI “OMONOrMYEecKne pecypebl», «reHETUYECKNI
MaTepuan» U «reHeTUYecKne pecypcbl».

Buonornyeckue pecypcobl

Kak onpepensetcsa B ctatbe 2 KoHgeHyuu o buonoaudeckom pasHoobpasuu (1992 r.), aTtoT
TEPMUH «BKITHOYAET reHeTUYEeCKMe pecypcehbl, OPraHn3Mbl UK UX 4acTu, NONyNALUM UnNu noodble
apyrme 6uotuyeckne KOMMOHEHTbI AKOCUCTEM, UMELOLLME PAKTUYECKYIO UM NOTEHLMANbHYO
NONEe3HOCTb UMK LEHHOCTb Ans YyenoBedectBa». [103TOMy reHeTU4eckne pecypcbl COCTaBnNsOT
O[HY KaTeropumto 61MonNorn4yecknx pecypcos.

B ctatbe 1 peweHus Ne 391 AHOckoz2o coobuwecmea o pexume docmyrna K 2eHemu4ecKuUM
pecypcam (1996 r.) 3TOT TEPMUH onpeaenseTcs Kak « MHANBMAYYMbl, OpraHu3Mbl UK UX YacTu,
nonynsumMm unum noodble GUOTUYECKNE KOMNOHEHTbLI, UMEOLLME LLeHHOCTb UK peanbHy unm
NoTeHUManbHY None3HOCTb, KOTopble coaepXKaT reHeTU4eckme pecypchbl UnNn nx NoboYHble
NPOAYKTbI».

BuotexHonorn4yeckme nsobpeteHus

OTOT TepMuH onpeaensaeTcs B AUpeKTuBe E£epornelickoz2o corosa o rpasosoli oxpaHe
buomexHonoau4yeckux uzobpemeHul Kak «M306peTeHns, KOTOPbIE KacaloTCa NpoayKTa,
COCTOSILLEro U3 Unu cogepxatiero 6uonornyecknin matepman unm Npouecc, ¢ NOMOLLbIO
KOTOPOro 61ONOrMYECKNin MaTepuan NpoM3BOANTCS, NepepabaTbiBaeTcs UK UCIoNb3yeTcs»®.
BuoTtexHonornyeckme n3obpeteHmsa OenaTca Ha TpU KaTeropun: npoLecchbl CO30aHNA U

Cratbs 2.1(a) OupekTtnebl 98/44/EC EBponeiickoro napnameHta n Coseta EBponbl o1 6 uons 1998 r. o
npaBoOBOM OXpaHe BUOTEXHONMOrMYeCcKMXx n3obpeTeHui

Pasgen 1.801 rnaebl 37 Kogekca PepepanbHbix npasun (CFR) n PykoBoacTBo no npoueaype naTeHTHOM
akcnepTnsbl BMT3 CLWA (MPEP): 2403.01.

Crtatbs 3.1 OQupektnebl 98/44/EC EBponeinckoro napnameHTa n Coeta EBponbl o1 6 utonsa 1998 r. o
NpaBOBOM OXpaHe BUOTEXHOMOIMYECKUX N306peTeHUi
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MOUMKALIAM XMBBIX OPraH3MOB 1 BMONOrMYEcKoro MaTepuana, peaynbTaThbl Takux
NPOLLECCOB 1 UCMONb30BaHWE Taknx pe3ynbTaTos'’.

BuoTtexHonorusa

B ctatbe 2 KoHeeHyuu o buosniozudeckom pasHoobpasuu (1992 r.) aToT TepMUH onpeaenseTcs
Kak «nobon B TEXHOMOMMMU, CBSA3AHHbIN C UCMONb30BaHNEM BMONOTMYECKMX CUCTEM, KUBbIX
OpPraHM3mOoB UMK UX NPOU3BOAHbIX AN U3rOTOBMNEHUS UM N3MEHEHNS NPOAYKTOB UM
MPOLIECCOB C Liefblo X KOHKPETHOro Ucnonb3oBanusa». B Hazolckom npomokorne
peaynuposaHusi docmyrna K 2eHemu4yeCcKuM pecypcam U CO8MECMHO20 UCM01b308aHUsI Ha
cripaeednueoll U pagHol OCHoge 8b1200 OM UX rnpuMeHeHUs1 K KoHeeHUuu 0 6uonoau4eckom
pasHoobpasuu (2010 r.) ucnonb3yeTcqa Takoe Xxe ornpeaeneHune, Kak B ctatbe 2.

B cooTBeTCcTBUM C 3asiBieHneM [NpogoBONbCTBEHHOM N CEMNbCKOXO35IMCTBEHHOM OpraHM3aumnm
(PAO) no 6uotexHonorum ot 2000 r.: «[Mpn nogobHOM LLMPOKON MHTEPNPEeTaUUK, onpegeneHme
BMOTEXHONOIMM OXBATUT MHOTME METOAbI M TEXHONOIMKN, KOTOPble 0OLIYHO UCNONb3YTCA B
CENbCKOM XO35ICTBE U MPOM3BOACTBE NMPOAOBONLCTBUA. [1pu nHTEepnpeTaumnm B y3KOM CMbICIIE,
KOTOopasa paccMaTpmuBaeT Tonbko HoBble meToabl [AHK, monekynapHyto 6uonoruto n
penpoayKTUBHbIE TEXHOMNOMMU, onpeaeneHne BMOTEXHONOMMN OXBaTbIBaeT PSA PasfMyHbIX
TEXHONOMK1, TakNX, Kak reHHast MHXXeHepua 1 nepegada reHos, paclumndposka OHK n
KMOHMPOBAHME PaCTEHNI U KUBOTHBLIX» .

TepMmunH «coBpemMeHHast BUoTeXHONOrNSA» Takke onpeaenserca B ctatbe 3 KapmaxeHckoz2o
rnpomokorna o buobeszonacHocmu K KoHeeHUuu 0 buono2u4eckom pasHoobpasuu, KOTOPbIV Obis
npuHAT B 2000 r., KaKk «MPUMEHEHMNE: @) METOOOB in Vitro ¢ MCnonb30BaHNEM HYKNENHOBLIX
KNCIOT, BKNOYasa pekoMOUHaHTHYH0 Ae30KcnpnboHyknenHosyto kucnoty (OHK) n npsmyto
NHBEKLMIO HYKITENHOBBIX KMCINOT B KMETKM UMW OpraHensbl, unu b) MeToaoB, OCHOBaHHbIX Ha
CNUSIHWM KNETOK OPraHM3MOB C pa3HbiM TaKCOHOMUYECKUM CTaTyCOM, KOTOPbIV NO3BONsEeT
NpeofoneTb eCTECTBEHHbIE (PU3NOMOrMYecKne penpoayKTMBHbIE UM PEKOMOUHALMOHHbIE
Gapbepbl 1 KOTOPbIE HE ABMAKTCA MEeTOAAaMU, TPAANLUMOHHBIMU AN BbIBEAEHUSA U CENEKUNNY.

OpraHusaumst 3KOHOMUYECKOro coTpyaHndectea n pa3sutunsa (O9CP) ncnonb3yet HamepeHHo
LLUMPOKOE OnpeaerneHne, oxeaTbiBaloLLee BCO COBPEMEHHYH BUOTEXHOMOIMIO, @ TakKe MHOrme
TPaAMLMOHHbBIE UM NOrpaHnYHbIE BUAbI AeAaTenbHocTn. K GuoTexHonornm oTHocutcs
«MPUMEHEHNE HayKN N TEXHWUKM K KUBbIM OpraHn3amam, a Takke K UX 4acTam, NpoayKTam u
MOZENAM, C LieNbio U3MEHEHMS XKUBbIX UM HEXUBbLIX MaTepuanos ANnsa co3aaHnst 3HaHWN,
TOBapOB M YCryr» B COMETAHWUM C NEpPeYHEM BMOTEXHONOMMYECKMX METOAOB, BKIOHAOLLMX,
cpeav npoYero, TEPMUHbI KreHHasi MHXeHepusa», «epMeHTauusa ¢ NCnonb3oBaHUEM
BuopeakTopay, «reHHas Tepanusay, «6ruonHdopmaThKa» 1 «HaHoBUoTeXHoNormUsA» 2.

BOHHCKMe pykoBoAsiLMe NPUHLUNBLI N0 06ecneyeHno A4OCTyNa K reHeTUYeCKUM
pecypcam U COBMECTHOro UCMNOJIb30BaHUs Ha CnpaBeAsIMBOM U paBHON OCHOBeE BbIrog
OT UX NPUMEHEeHuUsA

BoHHckme pykoBogsLwme npuHumnel 6bnmn NpuHaTel B 2002 r. KoHdepeHumen CTopoH
KoHeeHyuu o 6uonozaudyeckom pasHoobpa3uu Ana pykoBoacTBa B peanusauum
cooTBeTCTBYIOLWMX nonoxeHun ctaten 8(j), 10(c), 15, 16 n 19 KoHseHumu, kacatoLmxcs
AOCTyNna K reHeTU4eCKUM pecypcamMm 1 COBMECTHOIO UCNonb3oBaHWs Bolrod. PykoBoasiiune
MPUHLMNbI HOCAT OOGPOBOMBHbLIV XapakTep U agpecoBaHbl LUIMPOKOMY KPYry 3anHTepeCcOBaHHbIX

10 Cwm. pokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16

1 BaseneHne PAO o GuotexHonornm, 4OCTyNHoe Ha: http://www.fao.org/biotech/stat.asp

12 Cwm. onpeferneHne v NosHbIN NepeyveHb Ha:
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotchnology.htm
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cTopoH'®. OHu oxBaThIBAIOT NPOLIEAYPHbIE U perfnaMeHTUPYIoLLIME acnekThl, B YaCTHOCTH,

npeaBapuTenbHoe 060CHOBaHHOE corfacue, U onpeaensitioT AeHEeXHble N HeAeHeXHble (PopMbl
14

BbIrOg .

MexaHn3M nocpegHu4yecTBa

B cootBeTcTBMM € ncnonbayembiM Nporpammon OOH no okpyxatowen cpeae (FOHET)
rnoccapmeM, MexaHu3m nocpegHu4ecTsa — 3TO MeXaHn3M, KOTOPbIA UCMONb3yeTca ANns
COOEencTBMsa U ynpoweHms obMeHa nHdopmaumnen unm npoesegeHus onepauun cpeam
MHorouymcneHHbix CTopoH15. MexaHnam nocpegHudectsa KoHBeHUUM 0 Gronornyeckom
pa3Hoob6pa3sun (1992 r.) 6bin co3gaH B COOTBETCTBUM C NyHKTOM 3 cTaTbn 18 KoHBeHumun. Ero
Lenb 3akni4aeTcsa B CyLEeCTBEHHOM COAENCTBUN peanm3aummn KoHBEHLMN NyTEM NOOLLPEHNS U
obneryeHns Hay4YHO-TEXHUYECKOro CoTpyaHmnYecTBa cpean CTOPOH, APYrMX NpaBUTENbCTB U
3aMHTEepecoBaHHbIX CyObeKkToB'™.

KOAVI(*)VILIVIPOBaHHbIe TPpaaAULUNOHHbIE 3HAHUA

«KoguduumposaHHble TpaaULMOHHbIE 3HAHUSA» OTHOCSITCS K « TPAAULMOHHBLIM 3HAHUSIM,
KOTOpPble BOMMOLLEHbI B CUCTEMATUYECKON 1 CTPYKTYPUPOBAHHOW hopMe, NO3BONSOLLEN
ynopsigouMBaTh, OpraH1M3oBbIBaTh, KnaccuduLmMpoBaTb 3HaHUS U pacnpenensTb UX no
KaTeropusiMm TeM UNu UHbIM crocoGom» ™.

B yacTtHocTK, B 06n1acTu TpaguumMoHHON MeauumHel 'pynna cneumanmcToB MO HETPaAULMOHHOMN
MeanunHe BecemmnpHom opraHmnsauumn sgpasooxpaHeHus (BO3) npoBoguT pasrpaHuyeHne
mexay (a) koduguyuposaHHbIMU CUCTEMAMWN TPAANLMOHHON MeOULUUHBI, KOTOpble Gbinn
NMMCbMEHHO PaCKpPbITbl B APEBHUX CBALLEHHbIX TEKCTAX W NMONMHOCTLIO OTHOCATCS K cdhepe
06LecTBEHHOro AOCTOSAHMS, KaK, HanpuMep, alopBeaa, NosyunBLlas packpbiTve B APEBHUX
CaHCKPUTCKUX TEKCTax'® UNun TpaavLUMoHHas kutanckas MmeauumHa (TKM), nonyymsLuas
pacKpbiTVe B APEBHEKMTaNCKUX MeanUMHCKMX Tekctax'®; u (b) HekoduguyuposaHHbIMU
TPaaULNOHHBIMU MEOULUHCKUMN 3HAHUSAMU, HE 3a(PUKCUPOBAHHBIMWU MUCBMEHHO YU BO MHOMMX
Cnyvyasax He nony4varoLLmMMn packpbITUS CO CTOPOHbI HOCUTENEN, nepeaaBasiCb U3 NOKONEHUS B
NoKoneHwe B yCTHOW Tpaguumn. Tak, Hanpumep, B KOXxXHON A3uun KogmduLMpoBaHHbIE CUCTEMbI
3HaHWIN BKNOYAKOT MEAULMHCKYH CUCTEMY aropBeabl, KOaMMULNPOBaHHYO B 54 aBTOPUTETHbLIX
KHUrax atopsefbl, CACTEMY CUOAXOB, KOANMULMPOBAHHYIO B 29 aBTOPUTETHbLIX KHUrax, 1
TPaAMUMIO YHaHU TMBO, KOAMPULUMPOBaHHYIO B 13 aBTOPUTETHbLIX KHUrax>.

Cwm. BoHHCKMe pykoBoAsLIME NpUHUMNLI, cTatbn 1, 7(a) n 17-21.

Cwm. BoHHCKMe pykoBoAsLIME NPpUHLUMNLI, cTaTbh 24-50 u Mpunoxexue 1.

UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeeTcs Ha:

http://www.unep.org/delc/portals/119/Glossary _terms%20 for Negotiators MEAs.pdf
HononHutenebHas nHpopmauusa goctynHa Ha:  http://www.cbd.int/chm/
CnMCOoK 1 KpaTKoe TEXHUYECKOE MOSICHEHME Pa3fnNYHbIX (POPM, B KOTOPbIX MOXHO HaNTW TpaguLMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), n. 16 MpunoxeHns
AlopBefa npeacrtasnseT cobor kogunuMpoBaHHY cUCTEMY TPaAULIMOHHON MeANLMHDI, NOMNY4YUBLLYHO
NMMCbMEHHOE packpbiTUE B BEANYECKUIA NEPUOA, BO BPEMSA COCTaBMNEHNS apusiMu TeKCToB YeTbipex Beg (1500-
1800 rr. #o H.3.). HanGonbluee 4ncno ynoMmuHaHuin 0 Heli BcTpedaeTcs B Puesede n Amxapsasede
Cunctema TpaguLMOHHOW KNTaUCKOW MeauUMHbl Gbina nsHayanbHO KoguduumpoBaHa u MMCbMEHHO packpbiTa B
Tpakmame XKenmoeo umnepamopa — nepBoM yHAaMeHTarIbHOM, KNaccu4eckoM Tpyae, B KOTOPOM
3aknagpiBatoTcs ocHoBbl TKM. PaboTa no cocTaBneHnto TEKCTOB TpakTaTa NpoAormkanacb HECKOMbKO
ctonetnin, ¢ 3 No 1 BB. A0 H.3.
KHurv Takmx Tpaguumi, Kak alopBefa, cuctema CUAAXoB M yHaHu TM66, ynomMmmnHatoTcs B KadecTBe
aBTOPUTETHbIX UCTOYHMKOB B MepBom pasgene 3akoHa MHamm 1940 r. 0 nekapCTBEHHbIX U KOCMETUYECKMX
cpeactBax Ne 23 (B pea. 3akoHa 0 NeKapCTBEHHbIX M KOocMeTu4yecknx cpeacteax 1986 r. Ne71). Cm. nepeyeHb
CYyLLECTBYHLLMX OHNManHOBLIX 6a3 AaHHbIX, coaepXalux MHopmaumio No AoKyMeHTaumum B obnactu
TpaamumnoHHbIx 3HaHun (WIPO/GRTKF/IC/3/6), n. 8. Cm. Takke Karin Timmermans u Togi Hutadjulu,
Cornawenune TPUMC n cbapmauesTryeckne npenapatbl: OtyeT cemmHapa ACEAH no Bonpocam
Cornawexua TPUMC n ero BNusaHMS Ha hapmMaLeBTUYECKY0 NPOAYKLUMIO, CTp. 45.

20
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lMpoBoanTCsA elle 0gHO pas3rpaHnUYeHne, a UMeHHO Mexay (i) TPagULMOHHBIMK 3HAHUSIMU,
KOTopble KoanMuuMpoBaHbl, T.e. UMEIOT BOMNSIOLLEHNE B MMCbMEHHON dOpMeE, N KOTOpble
OTHOCATCS K chepe 0bLLECTBEHHOIO AOCTOAHUS, U (ii) TPAOULMOHHLIMY 3HAHUSIMU, KOTOPLIE HE
KoanuUumMpoBaHbl N SBMASIOTCA YacTbi YCTHOW TpaguLmMmM KOPEHHbIX o6wmH?'. B OOKyMeHTe
«Cnuncok n KpaTkoe TeXHNYECKOE MOSICHEHWE Pa3NUYHbIX OOPM, B KOTOPbLIX MOXHO HanUTH
TpaguumnoHHsle 3HaHnsa» (WIPO/GRTKF/IC/17/INF/9) npuBoguTcs 4ONOMAHUTENBHOE
obcyxgeHune KognpnunmpoBaHHbIX TPAAULMOHHBIX 3HAHUN U HEKOANDULMPOBAHHbBIX
TPaAULMNOHHbBIX 3HAHWUNA.

KoHcynbTauum

CornacHo topuandeckomMy crioapto bnaka, kKoHcynbTaumen ABnsieTcs akT obpalleHus K
KakoMy-nM60 nuuy 3a COBETOM UMK C Lerbio Y3HaTb MHEHWE 3TOro nuua.

B 0gHOM 13 MCTOYHMKOB yKa3blBaeTCs, YTO KOHCYNbTaLmMs 03Ha4YaeT npouecc obmeHa
MHEHUAMU 1 HGOpMaLmMen. ATOT NPOLECC He SBNsSieTCs OAHOCTOPOHHUM, a npeanonaraeT
COBMECTHOE MCMOSb30BaHNe 3HaHWU U MHEHUI. «KoHCynbTaumus» o3Ha4YaeT COTPYAHNYECTRO,
O3HaKOMIIEHME C MHEHMEM APYroi CTOPOHbI U AEATENbHOCTL B COOTBETCTBUM € 3TUM. CornacHo
APYTMM UCTOYHMKAM, MPUMEHUTENBHO K KOPEHHBLIM OOLLMHAM NPOLECChl KOHCYNbTaummn 1
MONy4YeHns cornacusi HoCAT B3aUMOCBSI3aHHbIN xapakTep. MocpeacTBOM KOHCYNbTaL Wi
nonb3oBaTenu — TpeTby nuua MoryT NPUIUTK K NOHUMaHUIO TOro, YTO TpebyeTcsa ANst Nony4YeHns
cornacusi 1 oT KOro OHO AOJKHO UCXOAMUTb, a Nuua, NpeaoCcTaBnsoLMe cornacue, MoryT nyyile
YAICHUTb, Ha YTO UMEHHO OHU NPEefOCTaBMAT CBOe cornacue?,

KoneeHuusi MexdyHapodHol opaaHu3ayuu mpyda (MOT) o kopeHHbIx Hapodax u Hapodax,
gedywux nnemeHHol obpas xusHu, 1989 r. (Ne 169) rnacut, YTO KOHCYNbTauum NPOBOASTCS
«aobpocoBecTHO U B hopme, COOTBETCTBYHOLLEN OOCTOATENLCTBAM, C LIENbO JOCTMKEHUSA
AOrOBOPEHHOCTM UMK COrNacusa B OTHOLLIEHMMN NpeanaraeMblx Mep» (MyHKT 2 cTaTbu 6).

KoHBeHUus 0 6GuonoruyeckomMm pasHooGpasum

KoHneeHuyusi o buonozauydeckom pasHoobpasuu (KBP) — mexayHapoaHasi KOHBEHLUNSA, NPUHATasN B
noHe 1992 r. B xoge KoHndepeHumm OOH no okpyxatowen cpege n pasButmio, COCTOSIBLLENCS
B Prno-ge-XKaHeinpo, bpasunus. B cootBeTcTBMM CO cTaTben 1 uenamm KoHBeHUMN ABNAKOTCA
«CoxpaHeHue B1Monorm4eckoro pasHoobpasusi, yCTomunBoe UCNoNb30BaHNE ero KOMMNOHEHTOB U
COBMECTHOE Mofy4yeHne Ha cnpaBeasiMBon 1 paBHOW OCHOBE BbIrOf, CBSA3AHHbIX C
NCNONb30BaHWEM reHeTUYECKNX PeCYpPCOB, B TOM YnCre NyTeM nNpeaocTaBrieHns Heobxoanmoro
AOCTyNa K reHeTUYECKNM pecypcaM 1 NyTeM Hagnexallen nepegadm CoOOTBETCTBYOLLMX
TEXHOMOrMIN C Y4eTOM BCEX NPaB Ha Takne pecypcbl N TEXHOMOIMK, a TaKke NyTeM OOSTDKHOMO
uHaHcupoBaHusa». OHa BCTynuna B cuny 29 aekabpsa 1993 r.

CTpaHa npoucxoxaeHusa reHeTu4eCKmMX pecypcoB

B cootBeTCcTBMM CO cTaTben 2 KoH8eHUuUU 0 buosioaudeckom pasHoobpasuu 1992 a.: «CtpaHa
NPOVCXOXOEHNS TEHETUYECKNX PECYPCOBY O3HAYaeT «CTpaHy, KoTopas obnagaeTt aTumm
reHeTM4ecKMMn pecypcamm B ycrioBusx in-situy. [lpyrne onpegenenuns BKoYaroT reHeTu4eckme
pecypcobl B yCroBusix ex-situ. Hanpumep, cTpaHa nponcxoxaeHus onpegensieTcs B ctatbe 1
peweHuss Ne 391 AHdckozo coobuwecmea om 1996 a. 0 pexxume docmyna K 2eHemu4yecKum
pecypcam Kak «CTpaHa, kotopasa obnagaet reHeTU4eCKMMmM pecypcamm B yCroBmsix in-situ,

2 Buictynnexue generaumm Kanagel. Cm. Otyet BTOpon ceccum (WIPO/GRTKF/IC/2/16), nyHkT 131.

Teppu Axke’ [ymu u npasuna — pykogodcmeo KuHeMamozpaghucma no 83aumodelicmsuro ¢ KOPeHHbIMU
Hapodamu, ux Kynbmypol u KoHuenyusmu, cTp. 51.
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BKIIlOYas Te, KOTOpble, HAXOAACh B YCNOBUSX in-situ, B HAacTosLwee BpeMsi Haxo4aTcs B
ycrnoBuax ex-situ».

CtpaHa, npefgocTaBnsoLas reHeTMYeCKue pecypchbl

B cooTtBeTcTBUM CO cTaThben 2 KoHeeHUuUU 0 buonoaudeckom pasHoobpasuu 1992 a.. «CTpaHa,
npeaocTaBnsaoLLasl reHeTUYECKNE pPecypcCbl» 03Ha4YaeT «CTpaHy, NpeaoCTaBNSAoLLYO
reHeTM4eckne pecypcbl, COOpaHHbIe U3 UCTOYHMKOB in-situ, BKNtoYas NonynsumMm Kak AMKux, Tak
N oAOMaLLHEeHHbIX BUOOB, NMMBO nony4YeHHble 3 UCTOYHUKOB ex-Situ, He3aBMCMMO OT TOrO,
NPOUCXOAAT OHN N3 3TOW CTPaHbl UM HETY.

KynbTypHas o6wwuHa

«CoumanbHas obLimHa» onpeaenseTcs kak Kpemnko CrnoYeHHas coluanbHas eayHnLa, YneHs
KOTOPOI NCMbITLIBAIOT CUMbHOE YyBCTBO €AMHCTBA W COMMAAPHOCTM 1 KOTOpas OTAMYaeTcs oT
APYrUX OBLMH HanM4MeM COBCTBEHHON KynbTypbl UNM KynbTypHOro obpasuia nMbo BapuaHToM
POJOBOI KyNbTypbi*.

KynbTypHoOe pa3Hoobpa3sue

B cooteeTcTBMM ¢ KOHBEeHYuUel 06 oxpaHe u noowpeHuUU pasHoobpasusi hopm KyribmypHO20
camosbipaxeHus 2005 r. Opranunsauun O6beanHeHHbIX Haumii no Bonpocam obpasoBaHus,
Hayku un kynbTypbl (KOHECKO), kynbTypHOe pasdHoobpa3sne o3HavyaeT MHoroobpasne opm, ¢
MOMOLLLbIO KOTOPbIX KyNbTYypbl Fpynn 1 06LECTB HAXOAAT CBOE BblpaxeHne. 3TN opMbl
CaMOBbIPaXeHUA NepearTcs BHYTPU rpynn 1 obLLEeCTB 1 Mexay HUMn.

BbipaxeHus KynbTypbl

B KoneeHuuu 06 oxpaHe u roowpeHuu pa3Hoobpasusi hopmM KyribmypHO20 camMO8bIPaKeHUs!
2005 r. OpraHusaumun O6begnHeHHbIX Haumii no Bonpocam obpa3oBaHns, Hayku 1 KynbTypbl
(KOHECKO) BblpaxeHus KynbTypbl ONPeaensitoTca Kak «Takme hopMbl CaMOBbIPaXEHWS,
KOTOpble NpeacTaBnAlT cobomn pesdynbTaT TBOpYeCTBa OTAENbHbIX MWL, Fpynn unn obLiecTs 1

KOTOPble MMEIOT KyNbTypHOEe cofepKaHne»?>.

KynbTypHOe Hacnegue

Insa uenen KoHseHyuu 06 oxpaHe 8CeMUPHO20 KyrbmypHO20 U rnpupodHo20o Hacrieduss 1972 T.
OpraHmsaumm O6begMHEHHbIX Haumi no Bonpocam o6pa3oBaHuns, Hayku U KynbTypbl
(FOHECKO) kynbTypHbIM Hacnegnem cYMTatoTCs cneayolme 06bEKTbI, NepednCneHHble B
cratbe 1:

(a) mamsmHuku: npouseedeHuUss apxumeKkmypbl, MOHYMeHMarnbHOU CKybimypbl U XU8ornucu,
371eMeHmMbI Unu CMpyKmMypbl apXeos102udecko20 xapakmepa, Hadnucu, newepbl U 2pynrbl
3/1eMeHmMOo8, Komopble UuMetom 8bI0arouUytocs yHU8epcasibHyt0 UEHHOCMb C MOYKU 3PEHUS
ucmopuu, uckyccmea unu Hayku;

(b) aHcambnu: epynrbl U30SIUPOBaHHbIX UU 06 BEOUHEHHbIX CMPOEHUU, apxumeKkmypa,
e0UHCMEBO Usu C853b C rnelisaxkeM Komopbix npedcmassisiiom 8bl0arWyocsl yHU8epcasbHYyH
UEHHOCMb C MOYKU 3PEeHUST UCMOopuUU, UCKyccmea unu HayKu;

(c) docmonpumedyamernbHbie Mecma: npou3sedeHuUst Yesio8eKa uiu CO8MeCMHbIe MBOPEHUSI

B MpoekT rnoccapus, NPeanoXeHHbI Ha COBELLAHUN rpynnbl 3KCNepToB U3 Hwoepnangos, co3BaHHOM 6}0p0

HaumoHanbHom komucenun Hugepnangos no sonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

MyHkT 1 cTatbn 4 KoHBeHunn FOHECKO 06 oxpaHe u noowpeHun pasHoobpasus ¢opm KyrnbTypHOro
camoBblpaxeHus, 2005 r.

MyHkT 3 ctatbm 4 KoHBeHunn FOHECKO 06 oxpaHe u noowpeHun pasHoobpasus opm KyrnbTypHOro
camoBblpaxeHnusi, 2005 r.
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yesioeeka U npupoOdbl, @ makxe 30Hbl, 8K/It0Yasi apxeosiocudeckue docmornpumeyameribHble
mMecma, npedcmasnsiouue 8bl0aroUlyrCs YHUBEPCaTbHYO UEHHOCMb C MOYKU
3peHUsi ucCmopuu, 3CMemuKU, 3MHOJI02UU UU aHMpOorosio2uu.

KynbTypHas caMOGbITHOCTb

«KynbTypHasi camobbITHOCTb» YKa3blBaeT Ha Hanu4Me COOTBETCTBUA MeXAy OOLMHON —
HaLMOHanNbHOW, 3THUYECKOM, A3bIKOBOM U T.4. — U €€ KyNbTYPHOW XXM3HbIO, a Takke Ha NnpaBo
KaXaoit OBLLMHBI Ha COBCTBEHHYIO0 KyNbTypy?®. KoHeeHuus MexdyHapoOHol opaaHu3ayuu
mpyda (MOT) o kopeHHbIx Hapodax u Hapodax, 8edyuux rnieMeHHoU obpa3s XU3HU 8
He3asucumbix cmpaxax, 1989 r. (Ne 169) rmacuT, YTO NpaBUTENbLCTBA OOMKHbBI OKa3blBaTb
COAENCTBME MOSIHOMY OCYLLECTBNEHNIO COLMAnbHbIX, SKOHOMUYECKUX U KyNbTYPHbIX NpaB 3TUX
HapPOAOB NPY YBAXKEHUN NX COLMANbHOM U KyNbTYPHOM CaMOBbITHOCTU, X 06bl4aeB 1 Tpaauuui
N UX MHCTUTYTOB?'.

KynbTypHble LLleHHOCTH

B KoHeeHuuu o mepax, HanpaseneHHbIX Ha 3anpeuweHue u npedynpexoeHue He3aKOHHO20
8803a, 8bI803a U rnepedayu rpasa cobcmeeHHOCMU Ha KyfibmypHbie yeHHocmu 1970 r.
OpraHunsaumm O6beamHeHHbIX Hauui no Bonpocam o6pa3oBaHusi, HAyKNU 1 KynbTypbl
(FOHECKO) KynbTypHBIMW LLEHHOCTAMM CHMTAKOTCH LLEHHOCTU PENUIMO3HOMO UM CBETCKOro
XapakTepa, KOTopble pacCMaTpMBalOTCA KaXabIM rocyAapCTBOM Kak NnpeacTaBngowmne
3Ha4YeHve Ansa apxeonorun, JOMCTOPUYECKOro nepuoaa, UCTopuK, NUTepaTypbl, UCKYCCTBa U
HayKM 1 KOTOpblE€ OTHOCATCA K MEPEYNCNAEMbIM HKE KaTeropusam: a) peakne Konnekuumn n
o6pasubl riopsbl 1 hayHbl, MUHEPanorum, aHaToMum U NpeameTbl, NpeacTaBnsowmne nHTepec
ANSA NaneoHToNnornn; b) LEeHHOCTK, KacarLwmecs UCTOPUN, BKNIOYAS UCTOPUIO HAYKN N TEXHUKM,
NCTOPUIO BOWH M OBLLECTB, a TakKe CBA3aHHbIE C KU3HbIO HALMOHanNbHbIX AesaTeneu,
MbICITUTENEN, YHYEHbIX N aPTUCTOB U C KPYMHLIMU HALMOHANbHBIMWN COBLITUAMY;

C) apxeonorndeckne Haxogku (BkMoyas obblYHbIE U TAlHbIE) N apXe0SIorMyYecKne OTKpPbITUS;
d) cocTaBHble YaCcTW pacHNeHEHHbIX Xy40XEeCTBEHHbIX N UICTOPUYECKUX NAMSATHUKOB U
apxeonorm4yecknx MecT; €) cTapuHHble npeameTbl 6onee yem 100-neTHen AaBHOCTU, Takue Kak
HaanucK, YekaHHble MOHETLI 1 NevaTtu; f) aTHonornyeckne matepuansl; g) Xy4OXeCTBEHHbIe
LEeHHOCTW, Takune Kak: i) nonoTHa, KapTUHbI N PUCYHKM LLENTUKOM py4YHOU paboTbl Ha nobon
OCHOBE U 13 NiobbIX MaTeprarnos (3a UCKIMIOYEHEM YepTeXen 1 NPOMbILLIIEHHbIX U3OenNui,
YKpaLLEHHbIX OT PYKM); ii) opurMHanbHble Npou3BeAeHNs CKYNbNTYPHOrO MCKYCCTBa M3 NHOObIX
MaTepuanos; iii) opurMHanbHble rpaBlopbl, 3CTamMnbl U iMTorpadun; iv) opurMHanbHble
XyOoXeCTBeHHble NoabopKM U MOHTaXK U3 NMobbIx MaTepuarnos; h) pegkve pykonucu u
WHKYHaOYmbl, CTApUHHbIE KHUMM, OKYMEHTbI M U34aHus, NpeAcTaBnsaoLme ocobbin nHTepec
(MCTOPUYECKUI, XYOOXKECTBEHHbIN, HAYYHbIN, NUTEPATYPHbLIA U T.4.), OTAESNbHO UK B
KONNeKUmMsaxX; i) NOYTOBblE MAPKX, HANOroBblE N aHANOrMYHblE MapKW, OTAENbHO UK B
KONNeKkumsx; j) apxuBbl, BKNoYas OHO-, POTO- U KnHoapxmesbl; k) mebenb 6onee yem
100-neTHen 4aBHOCTU N CTAPUHHbBIE MY3blKallbHbIE MHCTPYMEHTLI.

XpaHuTtenb

KOpuguuecknii cnosapb bnaka gaet crnegytowlee onpegeneHe XxpaHuTenst: «nLo unm
yupexgeHue, KOToOpoe COCTOUT Ha NonevYeHnn unm xpaHeHuun (pebeHka, CoObCTBEHHOCTMH,
[LOKYMEHTOB UIN APYrnx LeHHocTen)». CornacHo TOMy e UCTOYHMKY «MOMeynTernCTBO»
OTHOCUTCA K yXo4Y N KOHTPOJIHO 3a BELLbIO UK YeoBEKOM AN1A NMPOBEPKN, COXpaHEHUA UITN
6esonacHocTn. «XpaHuTenb» onpegensetca B OkcopackoM crioBape aHrmMNCKOro A3blka Kak

% Tesaypyc KOHECKO, nveetcs Ha

http://www.vocabularyserver.com/unesco/en/index.php?setLang=en&?tema=2822.
KoHBeHumst MOT 0 KOpeHHbIX Hapodax 1 Hapogax, BegyLmnx niemMeHHon obpas Xu3Hu B He3aBUCHUMbIX
ctpaHax 1989 r. (Ne169), nyHkT 2 b) ctaTbm 2.
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«HEKTO, MMEIOLLIEE Ha XPaHEHUN BELLb UK YeroBeKa; OneKkyH, cTpax». Cnoeapb «Merriam-
Webster» coaepxuT Takoe onpegeneHune: «HeKTo, KTo obeperaeTt U OCyLLECTBNSET OXpaHy Unu
XpaHeHue». TepMUH «XpaHUTENb» B KOHTEKCTE TPaAMLMOHHBLIX 3HAHWUI U BbIPAXXEHWIN KyNbTypbl
OTHOCUTCS K TEM 0BLLMHaM, HAPOAHOCTAM, OTAENbHbLIM NMUAM U OPYrMM CyObeKkTam, KoTopble B
COOTBETCTBMU C HOPMaMK O0BbIYHOIO NpaBa U ApPYrov NPaKTUKON COXPaHSOT, NCMONb3YIOT U
pa3BMBaOT TPAAULMOHHbBIE 3HAHUS U BblpaXeHUs KynbTypbl. OH BbipaXkaeT NOHATME, KOTOPOe
OTNMYaeTCs OT «MnpaBa COGCTBEHHOCTUY («BIaJEHUsI») Kak TAKOBOrO, NMOCKOMbKY «XpaHUTENb»
nepegaeT YyBCTBO OTBETCTBEHHOCTU, rapaHTUPYIOLLEE, YTO TPAAMLMOHHbIE 3HAHWUS UK
BbIPaXXEHUS KynbTYpbl UCMOMb3YOTCS TakMM 06pa3oMm, YTO 3TO UCMONb30BaHWE YAOBIETBOPSET
LIEHHOCTAM OGLLMHBLI 1 HOpMaM OGbIYHOIO Npaea.

OObIYHbLIN KOHTEKCT

«OBbIYHbIV KOHTEKCT» O3Ha4YaeT NCMONb30BaHNE TPAANLMOHHbBIX 3HAHWUI NN BblpaXXeHU
KynbTypbl B COOTBETCTBUM C TaKOW NOBCEAHEBHOM NPAKTMKOWM OOLLMHbI, Kak, Hanpumep,
0oOblyHas Npodaka MECTHbIMU peMECIIEHHUKAaMM KOMUA BbipaXXeHni orbkropa B
MaTepuanbHoii dopme?.

OGbI4yHOE NpaBo 1 npoueaypbI

KOpuanyeckunin cnosapb bnaka aaet cneaytoulee onpegenenne obbl4HOro nNpaea: «npaeo,
OCHOBbIBatoLLieeCsl Ha 06blYasaX, KOTOPbIE NPUHATBLI B KAYECTBE 3aKOHHbIX TpeboBaHWUA Unu
oba3aTenbHbIX NpaBun NoBeAeHUS; NpakTUka 1 BepOBaHMUS, KOTOPbIe CTOMb XXU3HEHHO
HeobXxoanMbI 1 MPUCYLLM YaCTW COLManbHO-3KOHOMUYECKOM CUCTEMBI, YTO K HUM OTHOCATCS Tak,
Kak ecrniv 6bl OHM Oblniv Hopmamu nNpaeay. O6bIYHOE NPaBO Takke ONPeAeneHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLMMBI 1 6ornee KOHKPETHbIE HOPMbI MW NpaBuna,
KOTOPble COXPaHSAIOTCA U NepefarnTcs B YCTHOM hOpMeE U MPUMEHSIOTCS YYpEeXOeHUSIMU B
pamKax OOLLMHbI B LensxX BHyTPEHHEN pernameHTaumm unm pykoBoAcTBa BCEMU acnekTaMmm
XKN3HNU».2* GOpMbI, B KOTOPbIX BOMMOLLEHLI HOPMbI 0BLIYHOTO NPaBa, OTMNYAOTCA APYr OT Apyra.
Hanpumep, 3akoHbl MOryT BbITb KOOUPULNPOBAHHBIMU, MUCbMEHHBIMU UIN YCTHBIMU, YETKO
Bblpa)X€HHbIMU UITM UCMOSTHAEMbIMW Ha OCHOBE TPaAMLMOHHOW NpakTuku. ELle oguH BaXHbIN
3NEMEHT 3aKN4aeTcsl B TOM, AENCTBUTENBHO N 3TW 3aKOHbI NPU3HAKTCA «0urLManbHO»
HauMOHarnbHbIMWY CUCTEMaMK Npasa CTpaHbl, B KOTOPOW HaXOAUTCS OOLUHA, U/Unn cBA3aHbl C
3TMMN cuctemamu. Pewatowium haktopom B onpegenieHnn Toro, UMerT NI HEKOTopble 0bblvan
cTaTyC 3aKoHa, SIBNAETCA TO, CYMTAET Nn MX 0OLMHA topuanyeckn obs3aTenbHbIMU, UNN OHK
NPOCTO ONUCLIBAIOT peanbHy NPaKTUKY.

HopMbl 06bIMHOIO NpaBa KacaktTCs MHOMMX acrnekToB XW3HW 06LWmMH. OHKM onpeaensoT npasa u
06513aHHOCTM YNEeHOB OOLLMHBLI B OTHOLLEHUM BaXKHbIX aCMEKTOB X XXU3HU, KyNbTypbl U
MWPOBO33PEHUS: HOPMbI 0BLIYHOrO NMpaBa MOryT KacaTbCsl NCMOSb30BaHUS NPUPOLHbIX
pecypcoB 1 AOCTyMNa K HUM; NpaB 1 06513aHHOCTEN B OTHOLLEHWMN 3eMerlb, BOMPOCOB
HacrneaoBaHUS U UMYLLECTBA; NPaKTUKN JYXOBHOW XXM3HU; COXPaAHEHUS KyNbTYpPHOro Hacneams
N CUCTEM 3HaHUI, a TaKkKe MHOTUX ApYrvx BonpocoB. BbiCkasbiBanoch MHEHWE, YTO HOPMbI
06bI4HOro NpaBa OCHOBaHbI HA 0OblYasiX KOPEHHbLIX HAPOAOB, KOTOPbIE NMPaKTUKYHOTCS
TPaAVLMOHHBIMW OBLLMHAMK, @ TakkKe CONPSKEHHbIMU C HUMWU MECTHbIMM CaHKLMSIMA 3a
HapyLleHne 3TMX HOpM. BoNbLUMHCTBO NpaBwWI, COCTaBNAOLWMNX HOPMbI OObIYHOIO Npaga,
MUCbMEHHO He 3ahMKCUPOBaHbI U HE ABMSIOTCS €AUHBIMW AMS PA3NUYHbIX 3THUYECKUX Fpyn.
Pasnuuns mexay HopMamm 06bIYHOrO NpaBa 3THUYECKMX MPYN MOXHO 06 bSCHUTL TaKMMU

TuvnoBble NONOXEHUS OIS HAUMOHamNbHbLIX 3aKOHOA4ATENbLCTB 00 OXpaHe BbipaXkeHui donbkopa ot
HE3aKOHHOrO UCMOMb30BaHWUSA U OPYrMX HaHocsAWMX yuiepb aencteuii, 1982 r., nyHKT 42 yactu lIl.

MpaBa Ha oxpaHy TPaAMLMOHHbBIX 3HAHWI: MOCNeACTBUS NPUMEHEHNS HOPM U NPaKTUKKM 06bIYHOrO Npaea,
CeMuHap-npakTMKyM No BONpocaM MiaHNpOBaHMA Hay4YHbIX nccnegosanuii, Kycko, Mepy, 20-25 masa 2005 r.
MpoekT 4OKyMeHTa no Bonpocam, Kacalwumcs 06bI4HOro NpaBa 1 MHTENNeKTyarnbHON CO6CTBEHHOCTN —
ONCKYCCUOHHBIN maTepuan Bepcusa —3.0 (aekabpb 2006 r.)
www.wipo.int/tk/en/consultations/customary_law/index.html.
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dakTopamMu, Kak 3blK, BNN30CTb MECT NPOXMBAHUS, NPOUCXOXAEHUE, UCTOPUS, colmanbHas
CTPYKTYpa u akoHoMuka. O6bIYHOE NpaBo He CTaTUYHO, a AMHAMWUYHO, ero npaBuna Bpems oT
BPEMEHW MEHSIIOTCS, OTPaXKasi UBMEHEHUS B COLMAbHBIX U 9KOHOMUYECKUX YCIOBUSAX .

B psine paboumnx gokymeHtoB MKIP ynomuHatoTcs HopMbl 0GbIMHOMO Npaea 1 npoueaypsl, a B
HEKOTOPbIX FOBOPUTCS O TOM, YTO OHU AOSMKHbI YYUTBLIBATLCS NPU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPAAULMOHHBIX 3HAHUI U TPAAULMOHHbBIX BbIPAXXEHWIN KyNbTypbl.

OG6bl4yHasA NpakTuKa

O6bluHas NpaKTKa MoXeT BblTb onpeaeneHa Kak AesiTENbHOCTb U BUAbI UCTOMNb30BaHUs,
KOTOpble PerynupytoT U HaNPaBMSAT Pa3NUYHbIE aCMeKTbl XKU3HN 0BLLMHLI. OBbIYHAS NPaKTUKa
yKOpeHeHa B 0BLLMHE U NPOSIBNSETCS B ee Xu3HeaesTensHocTh. Ee Henb3s BOCNpUHUMATb Kak
OTAENbHbIN KOANMDULIMPOBAHHDIA «3aKOH» Kak TaKoBOI 2.

Basa aaHHbIX NO cornaweHusMm o 6uopasHoo6pa3mmn, CBA3aHHbLIM C AOCTYNOM U
COBMECTHbIM NOSib30BaHWEM Bbirogamu

basa gaHHbix BOMC no CornaweHusm o 6uopasHoobpasnm, CBsi3aHHbIM C JOCTYMNOM U
COBMECTHbIM MOfb30BaHNEM Bbirogamu, NpeacTaBnseT cobon afIEKTPOHHYO OHNANHOBYHO
KOMNMEKLMIO «PYKOBOLCTB MO KOHTPAKTHOW MpaKkTUKe, pyKOBOASALLMX NPUHLMMNOB N TUMOBbIX
NonoXeHun B 06nacTn nHTennekTyanbHOM COOCTBEHHOCTUN AN UCMOSb30BaHMSA B KOHTPAKTHbIX
cornalleHmnsax o JoCcTyne K reHeTUYeckuM pecypcam U COBMECTHOM MOMb30BaHUK Bbirogamu, ¢
y4yeTom 0coboro xapakrepa n noTpebHOCTEN pasnNUYHbIX 3anHTEPECOBAHHbLIX CTOPOH,
pa3NnYHbIX FTEHETUYECKNX PECYPCOB U pasnuyHbiX hopm nepegaydn B pasnmyHbix cpepax
NoNMTUKN B 0611acTV reHeTUYECKNX pecypcoB» . B kayecTBe cpeacTBa co3aaHus noTeHumana
OHa HanpaeneHa Ha obecneyeHne MHOPMaLMOHHBIX PECYPCOB ANns Tex, Komy TpebyeTcs
MOMOLLb B OTHOLLEHUN OENCTBYIOLLEN NpaKTMKn B obnactu NC, goctyna n COBMECTHOrO
MCNONb30BaHWA BbIrog U reHEeTUYECKMX PECYPCOB, a B Ka4ecTBe amnmpuyeckon 6asbl oHa
npeaHasHaveHa cogenctesoBaTh pa3pabotke B BOMC pykoBogawmx NpMHLMNOB NO JOCTYNY K
reHeTUYeCKM pecypcam 1 COBMECTHOMY MOMb30BaHMIO BbIrogammn™.

OepuBat

B nyHkTe e) cTtaTbn 2 Hazolicko2o ripomokorna peayriuposaHust docmyra K 2eHemu4yecKum
pecypcam U cO8MECMHO20 UCMOoIb308aHUs Ha cripagednueoll U pasHoU OCHO8e 8bi200 om UX
npumeHeHusi K KoHeeHyuu o buonosudeckom pasHoobpasuu (2010 r.) npuBeneHo criegyrouiee
onpegeneHve: «aepvBaT» 03Ha4yaeT eCTECTBEHHO BCTpevatoLeecs bBruoxmmmyeckoe
coeauHeHune, sBnsioLLeecs pesynbTaToM reHeTUYECKON aKcnpeccumn nnu metabonmama
BMONOrMYECKUX UM rEHETUYECKNX PECYPCOB, AaXe €CNN OH HE COAEPXKUT

PYHKLMOHANbHbIX €4UHWL, HACNEACTBEHHOCTUY.

B nyHkTe 2 b) ctatbm 1 gokymeHTa «Bknag cTpaH-eQUHOMBILLNIEHHNL, B LeNM U NPUHLMMbI
OXpaHbl reHeTUYECKMX PecypcoB 1 NpeaBapuUTenbHbIN NPOEKT CTaTen MO OXpaHe reHeTUYEeCKNxX
pecypco» (WIPO/GRTKF/IC/19/11) npuBeaeHo crneaytoLee onpegeneHme TepMmmHa

3 Mon Kypyk, «AdpurkaHckme HopMbl 06bIYHOIO Npaea 1 oxpaHa donbknopax», Copyright Bulletin, XXXVI, No.2,

2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris, 25
April 1978, Gazette du Palais, 1978.2, p. 448.

BOWC, O6bl4HOE NpaBo 1 cMCTEMa UHTENIEKTYanbHON COGCTBEHHOCTU NPUMEHUTENBHO K OXpaHe
TPaANLIMOHHBIX BbIPAXEHWIN KYNbTYpbl U TPAAULMOHHBIX 3HAHUI — OUCKYCCUOHHbIA MaTepuan — Bepcusi 3.0
(oekabpb 2006 r.), 4OCTYNEH B OHNANHOBOM PEXMME MO afpecy:
http://www.wipo.int/export/sites/www/tk/en/consultations/customary law/issues-revised.pdf

Cwm. pokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 NyHKT 2; oHNanHoBas 6a3a AaHHbIX 4OCTYMHA Ha:
http://www.wipo.int/tk/en/databases/contracts/index.html

¥ Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/11.
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«aepvBaTy»: «BUOXMMUYECKOE coeaUHEHME, SBNAIOLLEECH pe3yNbTaToOM reHeTUYECKOW
akcnpeccun unu metabonuama 6MoNorMYecKkUx U reHeTUYECKMUX PECYPCOB, AaXKe eCrv OH He
COAEepPXUT PYHKLIMOHAmNbHbIX eAVHWL, HACNEACTBEHHOCTUY.

n poun3BoaHble Npoun3BeaeHus

B obnacTtu aBTOpCKOro npaBa TEPMUH «NPOM3BOAHLIE NPOU3BEAEHMS » OTHOCUTCS K
nepesogam, aganTtaumsam, My3blkarnbHbIM apaHXMpoBKaM 1 ApYyrum nepegenkam paHee
CyLLIECTBOBABLUMX MPOM3BELAEHNIA, KOTOPbIE B COOTBETCTBUM C NMYHKTOM 3 cTaTbk 2 bepHckou
KoneeHuuu 06 oxpaHe numepamypHbIX U Xy30xeCmeeHHbIX rpou3eedeHul 1971 .
OXpPaHATCA HapaBHe C Takumun npoussedeHnsmu 6e3 ywepba npasam aBTopam paHee
CYLLECTBOBABLUMX NPOU3BEAEHUIA*. DTOT TEPMMH MHOTAA UCMOMNb3yeTcs B Gonee LWNPOKOM
3Ha4YeHUN N OXBaTbIBAET KOMNUASALMWU/COOPHMKN NPON3BEAEHUIN, OXPAHSIEMbIX B COOTBETCTBUN C
nyHKTOM 5 cTtaTby 2 KoHBeHUmMM, (a Takke nyHkTom 2 ctaTbu 10 CoenaweHusi BcemupHou
mopeosoli opzaHu3ayuu (BTO) no mopeossim acriekmam rpas UHmesniekmyarsnsHoul
cobecmeeHHocmu 1994 r. (Cornawenunsa TPUMC) n ctatben 5 [Joeoeopa BONC no asmopckomy
npasy 1996 r. (OAM))*.

B aTOM CMbICIiEe TEPMUH «MPOM3BOLAHOE NPOM3BESEHUEY» BKMNOYAET KOMMUNALUN OAHHBIX UK
WHbIX MaTepuanos B MalMHOYMTAEMON NN MHOW hopmMe, nNpeacTaBnsaowme cobom no
noabopy M pacnonioXeHNo MaTepuanoB pesynbTaT MHTENeKTyanbHoro TBopyectea’’.
lMpounsBeaeHus, npeacTaensowme cobor KOMNUNALMIO NN COOPHUK, OXPAHSOTCS B
cooTBeTCTBMU ¢ BepHckorn KoHBeHUmen Hapaay ¢ NPoYnMy NPOn3BOAHBIMU NPon3BeaeHUAMU .

JInyHoe HemmyLLLeCTBEHHOE NPaBO aBTopa MOXET OrpaHMYMBaThL NPaBO TPETbUX MWL, Ha
co3faHue NpousBoAHoro npousseneHus. Moatomy aaxe B cryyae, ecnm no 4oOroBopy unu
3aKOHY NULIO BrpaBe BHOCUTb U3MEHEHUSI B MPOU3BEAEHWE UMW UCTONb30BaTh €ro Ans
€034aHus NPOU3BOAHOIrO NPOU3BEAEHMS, aBTOP MOXET NPOTUBOAENCTBOBATL BCAKOMY
N3BpaLLEHNIO NPOU3BeaeHsl, CNOCOGHOMY HaHecTu ywepb penyTaumm aBTopa.

B HekoTopbIX tOpUCONKLMAX onpeaeneHne nponsBoaHbIX NpousseaeHnn bbino nepepaboTtaHo
NPUMEHUTENBHO K TPAANULMOHHBLIM BbIPXXEHUSIM KyNbTypbl. B cooTBETCTBUM C TUXOOKeaHCKUM
peauoHaribHbIM murnogbivM 3akoHom om 2002 2oda 06 oxpaHe mpalduUUOHHbIX 3HaHUU U
nposieneHul Kynbmypbl 3TOT TepMUH 0603HaYaeT Nbon pesynbTaT UHTENNEKTYaNbHOrO
TBOpYECTBA UMM MHHOBALMIN, CO3AaHHbIA HA OCHOBE UMW 3a CYET TPaAULMNOHHbBIX 3HAHWUIA UNn
BbIpaXeHWI KynbTypbi®.

MocsaratenbcTBO

B cooTBeTcTBUM CO cTaThen 6bis bepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U
Xy0oxxecmeeHHbIx rnpouseedeHul 1971 r. TepMUH «nocAratenbCTBO» 0603Ha4aeT ywepb yectu
unu penytaumm aBtopa. 3TOT TEPMUH OTHOCUTCS K AENCTBUSAM, KOTOPbIE HE SIBMSOTCS
dakTU4EeCKNM M3MEHEHNEM COOCTBEHHO MPOM3BEOEHMS UM BMELLATENBLCTBOM B Hero. OH
obo3HavaeT 4ENCTBME «B OTHOLLUEHUNY NPOU3BEAEHUS. TePMUH «nocsaratenbCcTBO» Obin

MyHkT 3 ctaThn 2 bepHckon KoHBeHumu. «epeBoapl, agantauun, My3bikanbHble apaHXnpoBKn U apyrue
nepegenku nuTepaTypHOro Unu Xy4oXXeCTBEHHOIO MPOM3BEAEHMS OXPaHSAIOTCA HapaBHE C OpUIMHaNbHbIMU
npousseaeHnsimu, 6e3 yuiepba npaBam aBTopa OPUTMHANBLHOIO NPOU3BEAEHUS».
My6nukauus BOUC «Pykoeogcteo BONC no goroBopam B 06nacti aBTOPCKOro npaea M CMEXHbIX Npas u
"Moccapwuii TepMUHOB MO aBTOPCKOMY MpaBy U CMeXHbIM npasam», BOUC.
MyHkT 5 ctaTbn 2 BepHckon KoHeHumm, nyHKT 2 ctatbn 10 Cornawenusa TPUMC, ctatbs 6 Jorosopa no
aBTOPCKOMY MpaBy.
Cwm. Cam PuketcoH n OxeiH C. M'vH30ypr, MexdyHapoOHoe asmopcKoe npaso U CMexXHbIe rpasa ~ 8 pamMKax
u 3a pamkamu bepHckoli KonseHuyuu, Oxford, Vol. 1., p. 485.
TuxookeaHCKN pernoHarbHbIA TUNoBOKM 3akoH OT 2002 r. 06 oxpaHe TpaAMLMOHHBLIX 3HAHUI 1 MPOSIBMEHNIA
KynbTypbl, YacTb |. 4.
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ao6aeneH B KoHBeHUMIO Ha bproccenbckon KoHdepeHUnn no NepecMoTpy C LESNbI OXBaTUTb
Takoe UCcnornb3oBaHne Npou3BedeHns, KOTopoe HaHoCuT yuepb aBTopy. OH OTHOCUTCS K
cuUTyaumsm, Korga npovssegeHve coobaeTcsa Takum obpasom, YTO 3TO HAHOCUT Bpes
aBTopy™.

PaCKprTble TpaaANUNOHHbIE 3HAHUA

«PackpblTble TpagUUNOHHbIE 3HAHUA» OTHOCATCS K «[TPaAULMOHHBIM 3HaHUSAM, KOTOpble
AOCTYMHbI NMLaM, He ABASIOLWUMCS YrleHaMy KOPEHHOW UM MECTHOM OBLLMHbI, KOTopas
paccmaTpuBaeTcs Kak ‘HocuTernb' [TpaauuUOHHbIX 3HaHWA]. Takue [TpaguuMOHHbIE 3HaHUS]
MOryT ObITb JOCTYNHbIMW ANS LWMPOKOW NyGAMKK, JOCTYN K HAM BO3MOXEH NOCPEACTBOM
MaTepuanbHbIX AOKYMEHTOB, IHTepHeTa 1 npounx BUO0B TENEKOMMYHUKALIMA 1 3anncu.
[TpagMuMoHHbIe 3HaHWS] MOTYT ObITb PacKpbITbl TPETBMM NULAM UK NULAM, He SBSOLWMMCS
YfieHaMM KOPEHHbIX 1 MeCTHbIX OOLUH, OTKyAa 6epyT Havano [TpaguunoHHbIe 3HaHUS], C
pa3peLLeHnst KOPEHHbIX U MECTHbIX OBLLMH 1nn 6e3 oHoro»™'.

B nokymeHTe «CnnMCoK 1 KpaTKoe TeXHUYEeCKoe NOACHEHUE pasfiMyHbIX hOPM, B KOTOPbIX MOXHO
HanTu TpaguumoHHble 3HaHna» (WIPO/GRTKF/IC/17/INF/9) npuBoguTcs AONONHUTENBHOE
obcyxaeHne packpbITbiX TPAAULMOHHBIX 3HAHUW U HEPACKPLITbIX TPAAMLUMOHHBLIX 3HaHWA.

PackpbiTue

CornacHo topugunyeckomy crioBapto bnaka, «packpbiTve» 03Ha4yaeT BbiBreHne pbakToB unm
aKT unu npolecc obHapoaoBaHus Toro, YTo 6bino HeN3BeCTHO paHee. B cdhepe aBTOpCKOro
npaBa TEPMUH «pacKpbITUE» MOXET 03HayaTb obecneyeHne Toro, YToObI LUMPOKas nybnuka
BrepBble Nnony4una AocTyn K npounsseneHuto. Nepeas nybnvkauns nponssegeHns aBnseTcs
OAHOMN — HO HEe eANHCTBEHHON — N3 DOPM PaCKPbITUA, NOCKONbKY pacKpbITUE NPon3BeaeHUI
MOXET TaKkKe NPoMCXoauTb NyTemM AENCTBUN, HE CBA3AHHbLIX C KOMMPOBAHWEM, Hanpumep nyTem
NyGMNUYHOrO UCMOMHEHUS 1 Nepeayun B 3cup no nposogam*?. B COOTBETCTBUM C HOPMaMK
MeXAyHapo4HOro aBTOPCKOro npaesa Npu3HaHWe Takoro npasa He sABnsaeTcs ob6s3atenbHbiM. B
BepHckon KoHBeHumMM 06 oxpaHe nuTepaTypHbIX U Xy4O0XKECTBEHHbIX nponsseaeHnin 1971 r.
rosoputcs 06 ncnonb3oBaHUKU NyBGIMYHO PACKPbITLIX NPOU3BEAEHWUA B KOHTEKCTE UCKIMIOYEHWUNA,
Npv 3TOM aBTOP MMeeT NpaBo PacKpPbITh 06LLECTBEHHOCTH CBOE NpounsseaeHne™.

B cooTBeTCTBUM C ONpeaeneHHbIMU HaUMOHaNbHbIMM 3aKOHaMK «NpaBo Ha pacKpbITUE»
ABNAETCS NIMYHBIM HEMMYLLLECTBEHHbBIM MPaBOM.

TpeboBaHuA 0 pacKkpbiTUn

PackpbITie SIBSIETCS YaCTbio MOrMYeckoro 060CHOBaHWUS NAaTEHTHOro 3akoHoaaTenbcTBa*.

B cootBeTcTBMM CcO cTaTben 5 [JoroBopa o nateHTHou koonepauuun (PCT) nateHTHOe
3aKOHOOAaTENbCTBO HanaraeT Ha NaTeHTHbIX 3asBUTeNen obliee 0693aTeNbCTBO «packpbi8ams
u30bpemeHusi docmamoYyHO SICHO U 0JIHO, 4YmMobbl U30bpemeHue Mo2s10 bbimb
ocyuwiecmerieHo crieyuanucmom e 0aHHou obnacmuy. OpgHako, «TpeboBaHMe O packpbITUM»
ncnonb3yeTcsi B NocneaHee Bpems B kayecTBe obLLero TepMmnHa npuMeHnTerNbLHO K pedopmam,
KOTOpbIE€ NPOM3OLUNKX B NATEHTHOM 3aKOHOAATENbLCTBE HA PErMOHaribHOM UNU HaLMOHAaNbHOM

40 Cam PukeTtcoH n Oxxeiin C. MH36ypr, MexdyHapoOHoe asmopcKoe npaso U CMeXHbIe rpasa ~ 8 paMKkax u

3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. |., p.603.

CnMCoK 1 KpaTKoe TEXHUYECKOE MOSICHEHME Pa3fnNYHbIX (OPM, B KOTOPbIX MOXHO HalTW TpaguLMOHHbIE
3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 [punoxeHus.

My6nukauns BOUC «Pykoeogcteo BOUC no goroBopam B 06nacti aBTOPCKOro npaea M CMEeXHbIX Npas,
agMUHMCTPATUBHOE ynpaBneHne KoTopbiMu ocyllectenset BOUC, n Moccapuii TEpMMHOB MO aBTOPCKOMY
MpaBy 1 CMEXHLIM NpasBam», “Tp'282.

CrtaTbu 10bis u 11. Cm. Takke Cam PukeTtcoH u xenH C. MmH36ypr, MexdyHapodHoe asmopcKoe rnpaso u
CMEXHbIe npasa ~ 8 paMkax u 3a pamkamu bepHckol KoHeeHuyuu, Oxford, Vol. I., p. 614.

4 Cwm. gokymeHT WIPO/GA/32/8, cTp. 32 NpunoxeHus.
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YPOBHE, U NPEANOXEHUSM 0 pedhOpMUPOBaAHMN MEXAYHAPOAHOIO NaTEHTHOro
3aKoHO4aTeNbCTBa, KOTopble ByAyT KOHKPETHO HanaraTb Ha NaTeHTHbIX 3asBuUTenen
06513aTenbCTBO packpbiBaTb HECKOMbKO KaTeropuii MHopMaLmm, kacatoLencs TpaamumMoHHbIX
3HaHWUI U/UNK FEHETUYECKMX PECYPCOB, KOrAa OHM UCMONb3YTCA B pa3paboTke n3obpeTeHus,
NPUTSI3aHMe Ha KOTOPOEe COAEPXUTCA B NaTEHTE UMK 3asBKE Ha NaTeHT .

B OTHOLLEHMM METOAOB PACKPbITUSI, OTHOCSLLMXCS K FEHETUYECKUM pecypcaM U TpaaULMOHHbIM
3HaHWUAM, BbINN PACCMOTPEHbI TPY LLIMPOKMUE PYHKLIUN:

- packpbITUe NtobbIX reHeTUYECKUX PeCYPCOB/TPAANLMOHHBIX 3HAHWUIA, 4EACTBUTENBHO
MCNOMNb30BaHHbIX B X04€ CO34aHuNst n306peTeHuns (onmcaTenbHast PyHKUUS Unun pyHKUNS
NPO3PaYHOCTU, OTHOCALLMECH K CAMUM FEHETUYECKUM pecypcam/TPagULMOHHBIM 3HAHUSAM U K
X B3aUMOCBSI3M C n3obpeTeHnem);

- packpbITUE AEACTBUTENBHOIO MCTOYHUKA FrEHETUYECKUX PECYPCOB/TPAANLMOHHBLIX 3HAHUIA
(dbyHKUMSA pacKpbITUS NPOUCXOXAEHUS, OTHOCALLAACS K TOMY, rAe Nony4YeHbl reHeTu4eckne
pecypcbl/TpaanLMOHHbIE 3HAHMS) — 3TO MOXET KacaTbCsl CTPaHbl NPOUCXOXAEHUS (Pa3bsCHUTD,
B COOTBETCTBMU C KaKoW lopuUcaMKUMEN Obin Nony4eH UCXoOHbI maTtepuan), unm 6onee
KOHKPETHOIro MECTOHaxX0oXAeHWs1 (Hanpumep, ANs rapaHTUK TOro, YTO AOCTYN K FeHETUYECKUM
pecypcamM BO3MOXEH, YTO rapaHTUPYeT BO3MOXHOCTb NMOBTOPEHUSI UM BOCNPON3BEAEHMS
n3obpeTtenHns); m

- obecneyeHune obs3aTenbCTBa UMW AoKa3aTeNbCTBA NPeABapPUTENLHOTO MOMYYEHHOTo
cornacust ((PYHKLMS COBIIIOAEHNS, OTHOCSILLASCS K 3aKOHHOCTW AOCTYNA K FeHeTUYECKUM
pecypcam/ TPaAULIMOHHBLIM 3HAHWSIM) — 3TO MOXET NOBeYb 3a COBOI AoKa3blBaHWE TOro, YTO
reHeTUYeCKNe PecypChbl/TPAANLIMOHHBIE 3HAHUS, UCMONb30BAHHLIE B M306peTeHum, Gbinm
MOMyYeHb! 1 UCTOMNb30BaHbI B COOTBETCTBUM C 3aKOHOAATENLCTBOM, NPUMEHUMOM B CTPaHe
MPOVCXOXAEHNS!, UMW B COOTBETCTBUM C YCMOBUSIMU NI06Oro CrieLmanbHOro CornalleHus, B
KOTOPOM OTMeYeHO npeaBapuUTensHOe 060CHOBAHHOE Cornacue, Unu JokasbiBaHUe TOro, YTO
noJaya 3asiBKu Ha NaTeHT Bbina OCyLLEeCTBNEHa B COOTBETCTBUM C NpeABapUTENbHbIM
060CHOBaHHbIM cornacuem®.

Mo npeanoxeHunto KoHdepeHunn CtopoH KoHeeHuuu o buonoaudyeckom pasHoobpasuu 1992 r.
MKIP nogrotoBun TexHuyeckoe uccrieioBaHme rno 3Tomy BONpocy, a Takke nccrnegosaHue
BOMPOCOB B OTHOLUEHUN B3aMMOCBSA3N MEXAY AOCTYNOM K reHETMYECKMM pecypcam u
TpeboBaHMsIMIN O PaCKPbITUM B 3asiBKax Ha NoslydYeHne npae MHTENEKTyanbHON
coBCTBEHHOCTH, KOTopble 6binu npeaocTasneHsbl KonseHumn®’.

MKI'P noctynun pag npeanoxeHun. NpeanoxeHue LLsenuapum HanpasneHo Ha BBeAeHNe
TpeboBaHus 0 packpbiTum B [loroBop 0 nateHTHoN koonepauun (PCT), koTopoe Byaet
NPUMEHATLCA K MEXAYHAaPOAHbIM U HALMOHamNbHbIM 3asiBkaM 1 TpeboBaTb OT NaTEHTHbIX
3asBUTEneit packpbITUS UCTOYHMKA FrEHETUYECKMX PECYPCOB W/ TPAANLIMOHHBIX 3HAHUIA™,
MpennoxeHne EBponenckoro corsa 1 ero rocyaapCTB-41eHOB BKITOYaET 0053aTenbLCTBO Mo
BbINOSIHEHMM 065a3aTenbHOro TpeboBaHMA pacKkpbiBaTb CTPaHY MPOUCXOXAEHUS UNN UCTOYHUK
reHeTUYeCKUX PecypcoB ANa MexayHapoaHbIX, perMoHarnbHbIX N HaUMOHaNbHbIX 3asBOK Ha

® B oTHOWeEHUN gononHuTensHom nHdopmaumm cm. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 MpunoxeHus |

n 6a3y aaHHbix OTaena T3 No HaUMOHanbHbBIM U perMoHarnbHbIM 3aKoHoAaTeNbHbIM Mepam B NaTEHTHOM

3aKkoHogaTenbCTBe, AOCTYNHYO Ha: http://www.wipo.int/tk/en/laws/genetic.html

Cwm. TexHuyeckoe nccrnegosaHne BOWC oTHocuTenbHO TpebGoBaHU MO pacKpbITUIO MHpopMaLmu,

OTHOCSILLENCS K TeHETUYECKMM pecypcam 1 TPaaMUUOHHBLIM 3HaHusAM, [Nybnukaums BOUC Ne. 786(E), cTp. 65.

TexHunyeckoe nccnegosaHne BOUC oTHocuTenbHO TpeGoBaHWi MO pacKpbITUIO MHOpMaLMK, OTHOCSILLIEACS

K FEeHEeTUYECKMM pecypcaM 1 TpaauLMOHHbIM 3HaHuUsaM Ny6nukaums BOUC Ne. 786(E); WIPO/GA/32/8

(«MccnepoBaHmne Bonpoca B OTHOLLEHUN B3aMMOCBSA3W MEXAY AOCTYNOM K FeHETUYECKMM pecypcam U

TpeboBaHUSAM packpbITUS B 3asiBKaxX Ha MONy4YeHne npaB MHTENNEeKTyanbHON cobcTBeHHOCTUY), 2005 1.

48 Cwm. pokymeHT WIPO/GRTKF/IC/11/10 (Mpeanoxexue LWeenuapumn) n gokymeHt WIPO/GRTKF/IC/16/6,
Mpunoxenwue, cTp. 13.
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nateHTbl*®. Mpeanoxenve, npeactaBneHHoe AdPUKAHCKON rPYNMoii, OCHOBAHO Ha
npeanoxeHnax LLeseruapun n EBponenckoro cotsa u BKIOYaeT Takke BBeeHNE
MeXAyHapoaHO NPU3HAHHOro cepTudukaTa o COOTBETCTBUM TpeboBaHMAM, NPeayCMOTPEHHOMO
Hazolckum npomokorom pezyrnupogaHusi docmyrna K 2eHemu4yecKkum pecypcam u
COBMECMHO&20 UCr0/Ib308aHUS Ha cripasedsiueoli U pasHOU OCHOBE 8bi200 OM UX MPUMEHEHUS
k KoHseHuuu o 6uonozuyeckom pasHoobpasuu (2010 r.)*°. MpennoxeHve cTpaH-

€ MHOMbILLNEHHUL, KacaeTcsa 0bs3aTenbHOro TpeboBaHNst O packpbiTUKN B 3asiBKE HA NONyYyeHne
npaBa UHTeNMeKTyanbHOM CO6CTBEHHOCTU NHPOPMaLMKN O 3a4ENCTBOBAHHbIX TEHETUYECKNX
pecypcax, UX AepuBaToOB U CBA3AHHbIX C HUMU TPaAULMOHHBIX 3HaHUSX. Takas nHpopmaums
AOMKHA BKNOYaTb CTPaHy MPOUCXOXAEHUS U UCTOYHUK, AOKa3aTeNbCTBO NOMy4YeHus
npeaBapuTenbHOro 060CHOBaAHHOIO cornacusi, [okasaTenbCTBO COBMECTHOMO NOfb30BaHUs
Bblr0O4aMN Ha OCHOBaHUWN B3aUMOCOIIaCOBaHHbIX YCNOBUI, a TakKe MUCbMEHHYIO UIN YCTHYHO
NHOPMaLMIO, KOTOpas MO3BOSIUT OCYLLECTBUTb MOUCK U IKCNEPTU3Y 3asBKU HA NOnyYyeHune
npaBa MHTENNeKTyanbHo COBCTBEHHOCTU .

BbiNu NpeanoXeHbl anbTepHATUBHbLIE MEXaHU3Mbl B OTHOLLEHUM TPpeBOoBaHNIA O PackpbITUKNZ.
Ewe ogHa MexayHapoaHas nHuumMaTuea B OTHOLEHUN TpeboBaHWs O packpbiTUn —
npegnaraemas ctatbs 29bis CornaweHnsa BcemmpHoi Toproeon opranusauum (BTO) no
TOProBbIM acnekTam npaB MHTennekTyanbHon cobctBeHHocTn 1994 r. (Cornawenns TPUMC),
npeanoXeHHas Ans o6CyXaeHNs psSaoM CTpaH® .

D,OKyMeHTVI poBaHue

B Okcdhopackom crioBape aHrmMncKoro siablka CoAepkUTCS crieaytolee onpeaeneHme
[IOKYMEHTMPOBAHUS: HAKoMMeHue, knaccudukaums u pacnpocTpaHeHne MHopMauuu;
cobpaHHbI B Xoae aToro MaTepuan. [JokyMeHTUpoBaHne TpaauLUMOHHbIX 3HaHWUIA MOXET
BKIOYATb UX 3aMnucb, perucTpaunto, poTorpacmpoBaHme Unm BoCrpon3BeaeHme Ha MneHke -
BCE TO, YTO COOEPXKUT B cebe aneMeHT hUKCUPOBaHMS TPaAMLMOHHBLIX 3HAHWI Takum obpa3som,
YTO OHWM COXPAHSAOTCSA U MOTYT ObiTb 4OCTYNHLIMU ANS APYIUX NAL, C LENbIO UX NO3HaHWUS.
J[loKyMeHTMpOoBaHWE OTNMYaeTCs OT TPAAMLMOHHBIX CMOCOO0B COXpPaHEHMs M Nepeaayn 3HaHUN
1 TPAOULMOHHBIX BblpaXXeHUI KynbTypbl B paMKkax OGLLMHBLI™.

[lokymeHTMpoBaHne nmeeT ocoboe 3Ha4YeHne, MOCKONbKY HEPEAKO OHO ABMSETCA CPpeacTBOM, C
MOMOLLbIO KOTOPOro N0AM 3a NpegenamMu TpaauLMOHHOIO Kpyra nomy4yatoT AOCTyn K
TPaAANLIMOHHBIM 3HaHUAM™. B gokymeHTe «CnMCOoK 1 KpaTKoe TEXHUYECKOEe MOSICHEHME
Pasnu4HbIX (POPM, B KOTOPbIX MOXXHO HANTU TPAAULMOHHbIE 3HAHUAY
(WIPO/GRTKF/IC/17/INF/9) npuBogutcs AoNonHUTENbHOE 06CyXaeHNe JOKYMEHTUPOBAHHbIX
TPaAVLMOHHBIX 3HAHWUIN Y HEAOKYMEHTUPOBAHHbIX TPAAULMOHHbBIX 3HAHWUN.

CnpaBe.anBoe BO3HaArpaxgeHue
Cl'lpaBe}J,J'IVIBOG BO3HarpaxgeHme o3Ha4aeT Bo3HarpaxneHue, BbinmnavymsaemMoe 3a

onpeaeneHHble nencTeung, KOTOpbIle ObInn ocyuwiecTtBlieHbl B OTHOLLEHUN nNnpoun3BeaeHnA Unn
00beKTa CMEXHbIX npae, B CyMMe 1 Ha yCINoBUAX, COOTBETCTBYOLLNX TOMY, UTO MOXET

49 Cwm. pokymeHT WIPO/GRTKF/IC/8/11 (Mpeanoxexne EC) n gpokymeHt WIPO/GRTKEF./IC/16/6, MNMpunoxeHue,

cTp.14.
%0 HokymeHt WIPO/GRTKF/IC/17/10, cTp. 2 MpunoxeHus
o LokymeHT WIPO/GRTKF/IC/19/11, cTaTbs 3.

52 OokymeHt WIPO/GRTKF/IC/9/13 (anbTepHaTUBHOE NpeanoxeHue).

5 HokymeHT TN/C/W/52.

o Pestome 1 BBeieHNE B MHCTPYMEHTapWIA MO YNpaBneHnio MeXaHU3MaMm1 BVUSIHUS MHTENNEKTyanbHOMN
COBCTBEHHOCTN NPV AOKYMEHTUPOBAHNU TPaAULIMOHHbBIX 3HAHWUIA U FEHETUYECKMX PECYPCOB, AOKYMEHT
WIPO/GRTKF/IC/5/5.

OT4yeT 06 MHCTPYMEHTAPUU MO YNPaBeHNIO MEXaHN3MaMN BIINSHUSE UHTENIEKTyarnbHON COGCTBEHHOCTH Npun
OOKYMEHTUPOBAHUM TPAAULMOHHBIX 3HaHWI 1 reHeTudeckux pecypcos (WIPO/GRTKF/IC/5/5), cTp. 4
MpunoxeHus.
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paccMaTpuBaTbCs Kak 0bbl4HbIE KOMMEpPYECKMe CTaHgapThl B Criyyae, ecnu Bnagenew
aBTOPCKOro npasa U CMEXHbIX NpaB NPeaoCTaBusl paspeLleHne Ha OcyLecTBNeHne 3Toro
Aencteus. Takoe Bo3HarpaxaeHne obbl4HO BbINfia4YMBaeTCs B Criyvasx, KOraa MMyLLEeCTBEHHbIe
npaBa CBeAeHbl K NpaBy Ha BO3HarpaxgeHue (1 B LerioM NpUMEHSTCA Ha OCHOBaHMM
HenoGpoBonbHON NuueHsun)®*. [ozosop BOMC no ucnonHeHusM u gpoHozpammam 1996 r.
(OND) B nyHkTe 1 cTatbn 15 npegycmatpmBaeT, YTO UCMOMHUTENN U NPOU3BOANTENN
PoHOrpaMm Nonb3yrTCA NPaBoM Ha eANHOBPEMEHHOE CrpaBeaIMBoe Bo3HarpaxaeHue 3a
NPsIMOE UIM KOCBEHHOE UCMOfb30BaHMe hoHOrpamMmm, onyBrnKoBaHHbIX B KOMMEPYECKNX
uensix, 4na acmpHoro Bewwanusa unum nboro coobleHns anst Bceobluero ceedeHust. Tem He
MeHee, cornacHo nyHkTy 3 ctatbun 15 nobasa Jorosapusatoiasica CTOpoHa MOXET OrpaHNYnTb
9TO NpaBO MUK — NPK YCNoBuK, YTO OHa caenaeT OoroBopky kK [loroBopy — 0Tka3aTbCs OT ero
NPUMEHEHUS.

UcknroveHus

TepMUH «UCKMOYEHNsI» YCTaHaBNMBaET OrpaHMYeHns Ha NCNONb30BaHMe Npou3BeaeHNs,
OXpaHseMOro aBTOPCKUM NpaBoM. CKNoYeHnst B NepBYy0 odepeab KacalTcsa 4ENCTBUM MO
OTHOLLEHWNIO K OXpaHAeMbIM 3rieMeHTaM. VIHoraa NoHATME «UCKIIOYEHUAY» OXBaTbiBaeT
3aKoHoAaTesbHble peleHnsa (Hanpumep, TeKCTbl 3aKOHOB UK CyAebHbIX peLueHunn), B
COOTBETCTBMM C KOTOPbIMM MOHOMONUS BriagenbLa nepectaeT pacnpoCTPaHATLCA Ha
onpegeneHHble opurMHanbHble NPoM3BeAEHNs, OOHAKO B LLeSIOM 3TO OTHOCUTCA K
onpegeneHnto Toro, Kakne BMAbl NCNOMb30BaHMSA OXPAHSAEMbIX 3N1IEMEHTOB He TpebytoT HU
BblauM paspeLleHnsl, H1 BbiNnaTtbl Bo3HarpaxaeHusa®'. B bepHckoli KoHseHyuu o6 oxpaHe
JsiumepamypHbix U XyQoxecmeeHHbIX npousdsedeHuti 1971 r. npegycMOTPEHO NpUMEHeHNe
TPexcTyneH4YaTon NPOBEPKN AN onpeaenieHnsa BO3MOXHOCTU paspeLleHmst UCKIIOYEHWN:

(i) mMcknoYeHne MOXET pacnpPOCTPaHATLCA NULWb Ha onpeaeneHHble ocobble cny4vau;

(ii) ncknoYeHne He AOMKHO NPOTUBOPEYUTL HOPMarbHOMY MUCMOSIb30BaHNIO MPOU3BEAEHNSA U
(iii) oHO He AOMKHO yLWeMNATb HEOO6OCHOBaHHBIM 06PAa30M 3aKOHHbIE MHTEPECHI BNagernbLeB
npas®.

BbipaxeHue gencreuem

«BblpaxxeHusi AeNCTBUEM» O3HAYaET BblpaXkeHWsi NOCPeACTBOM Tena Yenoseka™. OHW MoryT
BKIOYATb HAPOAHbIE TaHLbl, ApamMaTypruo U XyA0XKeCTBEHHble (DOPMbl 06PSA0B U He
HY)XOaloTCA B BOMJIOLLEHUM B MaTepuanbHon hopme, Hanpumep, B Xxopeorpaduyeckomn

60
3anucu®.

BbipaxeHus conbknopa

B Tunosbix nonoxeHunax BONC-KOHECKO 1982 r. «BblpaxeHus onbknopa» o3HavaT
NPOM3BEAEHNS, COCTOSILLIME UX XapaKTEPHbIX 3NEMEHTOB TPaANULMOHHOIO KyNbTYpPHOMO
Hacnegus, paspaboTaHHbIX U COXPaHEHHbIX OOLLMHOM CTpaHbl NN OTAENbHLIMU ee
NpeacTaBUTENSAMU, OTPaXKaOLWNX TPAAULMOHHBbIE XYLOXECTBEHHbIE YastHUSA Takon OO MHbI, B
YaCTHOCTU:

% My6nukauna BONC «PykoBoacteo BOMC no goroBopam B 06r1acTi aBTOPCKOro npaea M CMeXHbIX Npas,

afMVHUCTpaTUBHOE ynpaBneHue koTopbiMu ocylectenseT BOUC, n moccapuin TepMMHOB NO aBTOPCKOMY
npaBy M CMEXHbIM MpaBamy.

WccnepoBaHue «McknoveHns n orpaHnYeHnst B aBTOPCKOM MpaBe U CMEXHbIX NMpaBaxy, NoAroTOBNEHO
Meepom Cupunennn, WCT-WPPT/IMP/1,1999 r., cTp.2.

MyHKT 2 cTaTby 9.

TvnoBble NONOXEHNSA ANS HaUMOHaNbHbIX 3aKOHOAATeNbCTB 00 OXpaHe BbipaXeHui dorbknopa ot
HE3aKOHHOIO MCMONb30BaHUA W APYrMX HaHOCAWMX ywepb aencteun, 1982 r., nyHkT 37.

TvnoBble NONOXEHNSA ANA HaUMOHaNbHbIX 3aKOHOAATEeNbCTB 00 OXpaHe BbipaXeHui dornbknopa ot
HEe3aKOHHOIO WCMOMb30BaHWS U APYIUX HAHOCSALUX yiiepOd OeNcTBUA NYHKT 37.
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(I) YCTHbl€ BblpaXXeHnA, B YHaCTHOCTU HapoAHblE€ CKa3aHuA, HapoaHaA Nnoa3nA 1 3aragku;
(II) MYy3blKallbHbl€ BblpaXeHUd, B HaCTHOCTU HAapoAdHble NMECHU N MHCTPYMEHTallbHaa MYy3blKa,

(iii)  BbIpaXXeHWs1 AENCTBUEM, B YaCTHOCTU HApO4HbIE TaHUbl, ApaMaTyprud n
XyOoXecTBeHHble (hopMbl 06pSA0B, HE3aBMCKMMO OT TOrO, BOMNSOLLEHbI OHU B MaTepuarnbHyHo
dopmy, Unn HET; un

(iv) BblpaxeHusi B MaTepuanbHoi dopme®’.

B koHTekcTe MKI'P TepMuHbI «TpaauLMOHHbIE BbIpaXXeHUS KYNbTYPbI» N «BblpaXKeHust
donbKiopay» ABMASTCA CUHOHUMUYHBIMU U B3aUMO3aMeHAEMbIMN.

Ex-situ

B oTHoOweHMM onpegeneHns «coxpaHeHue ex situ» B ctatbe 2 KoHeeHyuu 0 6uo102u4eCKOM
pasHoobpa3suu 1992 r. «ex situ» MOXeT NOHMMATLCA KaK «KOMMOHEHTbI BMONOrM4YeCcKoro
pa3Hoobpa3ns BHE X €CTECTBEHHbLIX MECT OOMUTaHUNA Y.

Ho6pocoBecTHas NpakTuKa

BoipaxkeHune «gobpocoBecTHas NpakTMKa» UCMONb3yeTCs B onpeaerieHHbIX NOoXKEeHUX
GepHckol KoHseHyuu 06 oxpaHe nnumepamypHbIX U XyO0oxXecmeeHHbIX rnpoudsedeHuli 1971 r. B
OTHOLUEHUWN UCKITHOYEHUI U3 aBTOPCKO-NMPaBOBOM OXpaHbl (CM. NyHKT 1 ctaTbk 10, kKacarowmincs
LUUTUPOBaHWMS, a Takke NyHKT 2 ctatbh 10, kacalowwmics cBo604HOIO NCNOMb30BaHUSA
npousseaeHni B o6beme, onpaBgaHHOM NOCTABEHHON LIENbLO, B KAYECTBE UIMOCTPaLmm
yyebHoro xapaktepa). [Ina onpegeneHuns Toro, Kakas npakTuka MOXeT CUMTaTbCs
«106POCOBECTHOMNY, CrieayeT NPUHATL BO BHUMAaHUE KPUTEPUN TPEXCTyNeHYaToi nposepkin’?.

MpaBa hepmepoB

B ctatbe 9.1 MexdyHapodHozo dozosopa Mpodo8osibCMEEeHHOU U CeflbCKOX03UCMBEHHOU
opearusayuu (PAQ) o eeHemu4ecKux pecypcax pacmeHul 0ns rpoussodcmea
rpodoeosibcmeus U 8e0eHUsT cerlbCKO20 X03stlicmea NPU3HaeTCsa «TOT OFPOMHbIN BKNag,
KOTOPbI BHOCAT 1 OyayT BNpeab BHOCUTb B COXPaHEHUE N pa3BUTUE FrEHETUYECKNX PECYPCOB
pacTeHWI, KOTOpble COCTABNAOT OCHOBY 41151 NPOM3BOACTBA NPOSOBONBLCTBUSA U
CENbCKOXO3ANCTBEHHOW NPOAYKLMM BO BCEM MUPE, MECTHbIE U KOPEHHbIE OBLLNHBI U hepmepbl
BCEX PEMMOHOB MMpa, 0COBEHHO LLEEHTPOB NPOUCXOXAEHNA U pa3Hoobpasus KynbTyp». CTaTbs
9.2 onpepensieT «npaea hepmepoB» creayrowmmMm obpasom: «(a) oxpaHa TpaganLNOHHbIX
3HAHWN, KAcaloLLMXCA reHETUYECKMX PECYPCOB pacTeHMI AN NPOU3BOACTBA NPOAOBONBCTBUS U
BeAeHMsA cenbckoro xo3ancTea; (b) npaBo Ha paBHOMpPaBHOE yyacTue B pacrnpeneneHnm
BbIrog, Nofly4aeMblX OT UCNOSb30BaHNS FTEHETUYECKMX PECYPCOB pacTEHMI A1s NPOM3BOACTBA
NPOAOBONBLCTBMA U BEAEHUSA CENbCKOro X03ANCTBA; M (C) NPaBO Ha ydacTne B NPUHATUN
peLleHn Ha HaUMOHarbHOM YPOBHE MO BOMPOCaM, CBA3aHHbIM C COXPaHEHWEM N YCTONYUBBIM
MCNONb30BaHMEM FEHETUYECKMX PECYPCOB pacTeHU AN NPOM3BOACTBA NPOAOBOSLCTBUS U
BEAEHUS CENnbCKOro xo3smncrear». B ctatbe 2 MexdyHapoOHO20 kodekca nogedeHusi
lpodososibcmeeHHOU U cernbekoxo3sticmeeHHoU opaaHu3ayuu (DAQ) npu cbope u nepedaye
3apodbiwesol rnnasmMbl pacmeHul 3TOT TEPMUH onpeaenseTcsa cnegyowmum obpasom: «npasa,
BblTEKalOLLMe 13 NPOLLoro, HacToawero n 6yayuwero Bknaga oepmepoB B COXpaHeHe,

o TunoBble NONOXEHMA ANSA HAUMOHANbHBIX 3aKOHOAATENbCTB 06 OXpaHe BbIpaXKeHUn onbkropa oT

HEe3aKOHHOrO WCMONb30BaHWA U APYrMX HaHocAWMX yuepb aencrteuir Pasgen 2.

My6nukauna BONC «PykosBoacteo BOMC no goroBopam B 06r1acTi aBTOPCKOro npaea M CMeXHbIX Npas,
agMUHMCTPATUBHOE ynpaBneHne KoTopbiMu ocyllectenset BOUC, n Moccapuii TEpMMHOB NO aBTOPCKOMY
npaBy U CMEXHbIM npaBamy», cTp. 289
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COBEpPLLEHCTBOBaHWE 1 NpegocTaBneHne reHeTUYeCcKnx pecypcoB pacTeHnii, 0COBGEHHO B
LEeHTpax npoucxoxaeHusi / pasHoobpasus. OTu npasa npuHaanexaTt MexgyHapogHomMy
coobuecTBy, BbICTynarwLleMy B Ka4eCTBE AOBEPUTENBbHOMO yNpaBnsoLLEro B MHTepecax
HbIHELIHMX 1 ByayLWwmnx nokoneHun pepmepos, B Lenax obecnevyeHns NonHOM Bbirogbl AN
depmMepoB 1 NOAOEPXKKM NPOSOIPKEHNSA X B3HOCOB, a Takke AOCTUXKEHMS 0bLWnX Luenen
MexayHapogHoro npoekta ®AO no reHeTU4ECKNM pecypcam pacTeHUNn.

dukcauus

CornacHo topugunyeckomy crioBapto bnaka, oukcaumnen sssnsietTca npouecc nnm pesynbTat
3anncu aBTOPCKOro NpousBefeHns B ocsisaemon popme. durkcaumsa Nnpom3BeaeH s unm
06beKTa CMeXHbIM NpaB B MaTepuanbHon oopmMe (B TOM YMCne XpaHeHE B NaMsTH
3MIEKTPOHHOrO YCTPOMCTBA (KoMMbioTepa)), 4OMKHa NPON3BOANTLCS B LOCTATOYHO CTabuNbHOM
dopMe 1 Takum obpas3om, YTOObI HA OCHOBE 3TOro NPOU3BEAEHNE UMM 0OBHEKT CMEXHbIX NpaB
MOXET ObITb BOCNPUHAT, BOCNPON3BEAEH NN coobLLeH Ao BceobLuero ceegeHus®. dukcaums
B MaTepuanbHon hopme He Bcerga aBnsieTcs HeobxoanMbIM YCoBMEM OXPAHOCNOCOBHOCTH,
ogHako bepHckasi KoHeeHUusi 06 oxpaHe numepamypHbIX U XyO0XXeCcm8eHHbIX rpoussedeHul
1971 r. npegycmaTpmBaeT, YTO HaUMOHarNbHbIM 3aKOHOA4ATENbCTBOM B 0611aCTM aBTOPCKOrO
npaBa ukcaLus MoXeT BbITb NpeanncaHa B kadecTse Takoro ycrnosus®. dukcaumsa B
maTepuanbHou hopMe TPaAMLMOHHBIX BbIPAXXEHWUI KyNbTypbl MOXET CO3[aTb HOBbIE NpaBa
WHTENNEeKTyanbHon COOCTBEHHOCTN Ha Takyl hprkcaumio, n 3Tn npaesa MoryT ObITb
HEenocpeACTBEHHO NCMOMb30BaHbl AN OXpaHbl CaMUX TPALULMOHHbBIX BbIPaXXEHUI KyIbTypbl —
Takas cTpaTervst UICNonbL30Banach Ans oxpaHbl APeBHEro HackanbHOro nckyccTea®™.
Bbicka3biBanocb MHEHME, YTO 13-3a UCMOMNb30BaHMSA TEPMUHA «BbIPAXXEHUEY MOXET
BO3HWKHYTb BrevaTneHme, 6yarto Ans oxpaHbl TPaaULMOHHBIX BblPaXXEHUI KyrnbTypbl
cylecTByeT Tpe6oBaHue no ux dukcauun®.

PonbKnop

B cooTBeTcTBUM C ONpeaeneHem, cogepxawmnmcsa B PekomeHdayuu o coxpaHeHuu
mpaduuuoHHoU Kynbmypbi u ¢ponbkiopa 1989 r. OpraHnsauyum O6beanHeHHbIX Haumm no
Bonpocam obpasoBaHus, Hayku u kynbTypbl (FOHECKO), «donbknop (Mnv TpagmumMoHHas
HapogHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBaHHbIX Ha TPaAMUUSAX KyNbTYPHOTO
coobuecTBa TBOPEHUI, BbIPAXKEHHbIX FPYNNON WNN WUHAMBMAYYMaMU U MNPU3HAHHbLIX B
KayecTBe OTpaXXeHUs1 YastHun coobLLLECTBA, ero KyrnbTypPHON 1 counanbHON CaMOBbITHOCTY;
OoNbKIOpHbIE 00pasubl M LLEHHOCTU NepeaarTcs YCTHO, NyTEM UMUTaLUN NN ApYrMMn
cnocobamn. Ero ¢oopmbl BKMHOYAKOT, B YACTHOCTU, A3bIK, NUTEpaTypy, My3biKy, TaHubl, Urpbl,
mucpornoruo, obpsiabl, 06blvan, pemecna, apxMTeKTypy 1 Apyrme BUAbl Xy40XXeCTBEHHOTO
TBOpYECTBaY.

[MepBble NOMNbITKA 3KCMNNLUTHOIO YperynmpoBaHmsa BONPOCOB MCMOMb30BaHUSA TBOPEHUI
donbknopa 6binn NpegnpPUHATLI B paMkax 3akoHOB 06 aBTOPCKOM NpaBe HECKOSbKMX CTpaH
(TyHuca B 1967 1., Bonueun B 1968 r. (NMMLWb B OTHOLLEHUN MY3blKanbHOro dponbknopa), Yunm B
1970 r., Mapokko B 1970 r., Amxupa B 1973 ., CeHerana B 1973 r., Kehun B 1975 1., Manu B
1977 r., Bypynau B 1978 r., Kot-g'iByape B 1978 r., 'BuHee B 1980 r., a Takke B TnoBom
3akoHe TyHuca 06 aBTOpCKOM npase Anis pasBuBarowmxcs ctpaH B 1976 r.) u mexayHapoaHOM
porosope (pa3paboTaHHbin B baHrn B 1977 r. TekcT KoHBeHUMn 06 AdppukaHckom

63 My6nukauns BOUC «Pykoeogcteo BOUC no goroBopam B 06nacti aBTOPCKOro npaea M CMEeXHbIX Npas,

afMVHUCTpaTUBHOE yrpaBneHue koTopbiMu ocylectenseT BOUC, n moccapuin TepMMHOB NO aBTOPCKOMY
npaBy 1 CMeXHbIM Npasam»’ “Tp. 290.

MyHKT 2 cTaTbn 2°

Teppu AHke, «HecaHKUMOHMPOBaAHHOE BOCMPON3BeeHNe HacKanbHOro UCKYCCTBa»: TemaTuyeckmne
uccrieoBaHus B 06nacTv MHTENNEKTyanbHOM COOCTBEHHOCTU U TPAANLMOHHBIX BbIPaXXEHUI KynbTypbl,
BOWC, 2003 .

Ortyet cemHaguaTon ceccun Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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pernoHanbHOM OpraHn3aLmmn HTennekTyanbHon cobcTBeHHOCTH, aanee «KoHBeHuus
APOUCy»). Bo Bcex aTnx TekcTax npom3BeneHms orbKnopa paccmMaTpuBatoTCs Kak 4acTb
KyNnbTYpPHOro Hacneausa Haumm («TpaguumMOHHOro Hacneams», «KynbTYpHOro Hacnegus»; B Yunu
— «OBLLECTBEHHOrO AOCTOSIHMA KyNbTYpbl», UCNONb30BaHMe KOToporo TpebyeT nnatbl). Tem He
MeHee, MOXHO Mo-pasHOMY NMOHUMAaTb 3HaYeHME TepMUHA «(PONbKIOP», B KOTOPOM OH
ynoTpebnserca B 3TMx TekcTax. BaXHbIM aBTOPCKO-NpaBOBbIM 3f1IeMEHTOM, 06LWMM ans
npvBeOeHHbIX B 9TUX TeKCTax onpeaeneHnin B COOTBETCTBUM C yKa3aHHbIMW 3aKOHaMK (Kpome
Tunooro 3akoHa TyHUCa, B KOTOPOM He COAEPXKUTCS onpeaeneHuns), aBnseTcs 10, 4To
PONbLKIOP AOMMKEH BbITb CO30aH aBTOpaMu, Ybs NMMYHOCTb HEM3BECTHA, HO KOTOPbIe
NpeanonoXUTENbHO ABNAITCS UK SABASNUCH rpaxgaHamu cTpaHbl. B KoHseHuun APOUC
YyNOMMHAKTCA TBOPEHNS «OBLLUHY, @ He aBTOPOB, YTO pasrpaHn4MBaeT TBOpeHUs onbknopa
OT Npou3BeaeHUI, OXpaHSEMbIX TPaguLMOHHBIM aBTOPCKMM NpaBoM. B TunoBom 3akoHe
TyHuca onpegeneHne gonbknopa AaHo C UCNoMb3oBaHMEM 060UX ATUX anbTePHATUBHbIX
BO3MOXHOCTEN U paccMaTpuBaeT hOSbKIIOp Kak TBOPEHUSA «aBTOPOB, KOTOPbIe
NPeAnoNOXNTENBHO ABNSIOTCH rpaXgaHamn COOTBETCTBYIOLLEN CTPaHbl, UM 3THUYECKUX
o6wuH». B cootBeTcTBMM ¢ 3akoHOM Mapokko, honbKnop oxBaTbiBaeT «BCe
HeonybnnkoBaHHbIE MPON3BEAEHMS TAKOro poaay», npu aTtoM 3akoHbl Arknpa n TyHuca He
OrpaHMYMBalOT OXBaAT MNOHATUS «ONBbKIIOP» HeonybnnkoBaHHbLIMU Npon3BeaeHnsiMu. B 3akoHe
CeHerana npucyTCcTBYeT YeTKoe NOHUMaHWE NOHATUSA POonbKNopa, Kyaa OTHOCATCS Kak
nuTepaTypHble, Tak N XyaoXecTBeHHble nponsseneHmns. B KonseHummn APOUC n Tunosom
3aKkoHe TyHuca npeaycMOTPEHO, YTO (POMbKIOP BKMOYaeT U HayyYHble paboTbl. BONbWMHCTBO
N3 yKasaHHbIX 3aKOHOB MPU3HAaKOT «NPOU3BEaEeHUSA MO0 MOTUBaM GOOSbKNopa» B KayecTse
OTAENbHOW KaTeropun NnpousseaeHun, Ans UCNOoNb30BaHUSA KOTOPbIX B KOMMEPYECKNX Lensx
TpebyeTcsa ofobpeHne KOMNETEHTHOro opraHa®’.

PopmanbHOCTb

FOpugunuecknii cnoeapb bnaka onpegensieT opmanbHOCTb Kak Menkoe npakTnyeckoe
AeNCTBrEe, KOTOPOE, HECMOTPSA Ha €ro KaxyLLyrcs HE3HAaYNTENbHOCTb, 06bIYHO HEOBX0AMMO
npeanpuHATbL AN AOCTUXEHUS onpeaeneHHOro NpaBoBoro pesynbTarta. B koHTekcTe
aBTOPCKOro npasa TepMUH «popmManbHOCTb» 0603HavYaeT npoueaypHoe unm
agMUHUCTpaTMBHOE TpeboBaHue, Hanpumep, TpeboBaHne pasmeLleHns ysegoMneHuns ob
aBTOPCKOM npase, NpedoCTaBNeHNs KONUA NN perncTpaLmmn, KoTopoe A0MKHO ObiTb
BbINOSIHEHO B Ka4eCTBE YCNOBUs ANsi NprobpeTeHns aBTOPCKOro npasa Unmn CMeXHbIX Npas,
NOMb30BaHMS MU UMK X OCYLLIECTBEHNA (BKMToYas 06ecneyYeHHOCTb MPaBoBol caHKumein)®,
B cooTtBeTcTBUM € BepHckol KoHeeHyueli 06 oxpaHe numepamypHbIX U XyO0XeCm8eHHbIX
npouseedeHuti 1971 r., CornaweHnem BcemmupHowm Toproson opraHmsaumm (BTO) no Toprosbim
acnekTam npae MHTennekTyanbHom cobcteeHHocTn 1994 r. (CornaweHnem TPUMC),
Horosopom BOWC no asTopckomy npaey u [orosopom BONC no ncnonHeHuam un
doHOorpaMmmam, Nonb3oBaHWe NpaBamMm U UX OCYLLECTBNEHWE HE CBA3aHbl C BbINOMHEHNEM
Kakux 6bl TO HM BbINo dopmansHocTen™.

FeHeTHMYeckuin maTepuan

TvnoBble NONOXEHMSA ANA HaUMOHaNbHbIX 3aKOHOA4ATEeNbCTB 00 OXpaHe BbipaXeHui dornbknopa ot
HE3aKOHHOIO WMCMOMb30BaHWSA U APYrMX HaHOCALWMX ywepb aencteun, 1982 r., Yactb |, nyHKTbI 5-7.
My6nukauus BOUC «Pykooacteo BOUMC no poroBopam B 06nacty aBTOPCKOro npaea M CMEXHbIX Npas,
aAMUHUCTpaTUBHOE ynpasneHue kotopbiMu ocyectenseT BOWC, n Mmoccapuin TepMrHOB NO aBTOPCKOMY
npaBsy U CMeXHbIM npaBam»’ cTp.290.

MyHkT 2 cTatbn 5 BepHckon KoHBeHUMM, nyHKT 1 ctatbm 9 Cornawenua TPUNMC, nyHkT 10 ctaTtbm 25
Horoeopa BOUC no aBTopckomMy npay u ctaTbsa 20 [JoroBopa BOMC no ncnonHeHuam n poHorpammam.
Cwm. PykoBoactBo BOMC no goroBopam no aBTOpCKOMY MpaBy U CMEXHbIM NpaBaM, adMUHUCTPaTUBHOE
ynpasneHue kotopbiMu ocywectenaetr BOUC, n moccapuin TepMUHOB, OTHOCSLLIMXCS K aBTOPCKOMY MpaBy U
CMEXHbIM npasam’ cTp. 291.
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B cootBeTcTBMM CcO cTaTheln 2 KoHgeHuuu o buonoaudeckom pa3Hoobpasuu 1992 r. TepMuH
«reHeTMYECKMIN MaTepuan» o3HavaeT «1bon maTepuan pacTUTENbHOrO, XMBOTHOTO,
MUKPOBHOIO 1 MHOrO NPOUCXOXAEHWSI, coaepXKaLumii OyHKLMOHAmNbHbIE €ANHNLLbI
HacneacTBeHHOCTM». Kpome TOoro, BbiCKasbiBanoch NpeanoXeHme o Tom, YToObl TEpMuH
«FeHEeTMYECKMIn MaTepunan» NoHMMarncs «kak MaTepuan u3 kakoro 6bl TO HY ObIno
BMONOrMYECKoro NCTOYHNKA, B KOTOPOM €QUHULbI HACNEeACTBEHHOCTIN OKa3blBalOT BUSHUE UK
BbINOMHSAIOT PYHKLMU» .

FeHeTU4Yeckne pecypchbl

B cooTtBeTCcTBUM CO cTaThen 2 KoHeeHUUU 0 buoroaudeckom pa3Hoobpasuu 1992 r. TepMuH
«reHeTU4ecKMe pecypchbl» 03Ha4YaeT «reHeTUYeCKU MmaTepurarn, NpeacTaBnsoLLnia
(paKTMYECKYI0 NN NOTEHLUNANbHY LLEHHOCTbY.

B ctatbe 1 peweHus Ne 391 AHdckozo coobuwecmea om 1996 2. o pexxume docmyna K
2eHemu4yeCcKuM pecypcaM 0aeTcs LMPOKOe OnpeaerneHne «reHeTUYeCKNX pecypcoBy»: «BECh
Buonoruyecknin maTepuarn, KOTOpbIA COAEPXKUT rEHETUYECKYI0 MHOPMaLMIO, UMEOLLLYIO
peanbHYy U NOTEHLMANbHYI LLEHHOCTbY.

B 'moccapuu MNpogoBonbCTBEHHOWM U CENbCKOX035IMCTBEHHOM opraHm3aunm (PAO) no
pbIOONOBCTBY 3TOT TEPMUH ONPeAENSETCs Kak «3apoabllieBas nnasma pacTeHun, XKXUBOTHbIX
NN gpyrux opraHn3MoB, cogepkalliasi nofiesHble CUMBOSbI, UMetoLMe OENCTBUTENbHOE UK
noTeHumanbHoe 3HavyeHne. B ogomallHeHHbIX Buaax 3T0 CymMa BCEX reHETUYECKNX
KOMOMHaLMIA, NONYYEHHbIX B MPOLECCE 3BOMOLINNY.

B Apyr1x npaBoBbIX JOKYMEHTaX MPW CChINIKe Ha reHeTUYeCKMe pecypcbl UCMONb3yTCA
pasnuyHble TEPMUHbI:

B ctatbe 2 MexdyHapodHoz2o dozogopa PAO 0 pacmumeribHbIX 2eHemu4YecKux pecypcax,
ucronb3yembix 05151 npoudsodcmea rpodoeosibcmausi U eedeHuUs1 cesibckoeo xossticmea 2001 r.
«pacTuTenbHble reHEeTUYECKNE PECYpPCbl» 03HAYalT «NoboN MaTepman pacTUTeNbHOro
NPOMCXOXAEHNS, BKINoYas penpoayKkTUBHbIN 1 BereTaTuBHbIM NOCa40uHbIN MaTepuan,
coaepawuin pyHKLMOHanNbHble eANHULIbI HACNeaCTBEHHOCTUY.

B ctatbe 2 MexdyHapodHo20 Kodekca nosedeHus 0t cbopa u nepedayu 3apoobiuiesol
nnasmbl pacmeHuti PAO (1993 r.) pacTUTenbHbIE FTEHETUYECKNE PECYPChI ONPEeaensatoTCa Kak
«PenpoAyKTUBHLINA NN BereTaTMBHbIA NOCaA04YHbBIA MaTepuasn pacTeHuny.

B nyHkTe 1 a) ctatbn 2 MexdyHapoOHoz0 ripoekma ®AO o pacmumesibHbIM U 2eHEMUYECKUM
pecypcam (1983 r.) 3TOT TEPMUH ONPeAENseTCs Kak «PenpoayKTUBHbINA UM BEreTaTUBHbIN
NoCadoYHbI MaTepumarn CneayloLnx KaTeropu pacTeHUn: i) nCnonb3yemble KyrnbTUBMPYEMbIE
BMAbl (copTa) n BHOBb pa3paboTaHHble BUAbI; ii) ycTapeBlume copTa; iii) NpUMUTUBHBLIE copTa
(MecTHble copTa); iv) AWKME N COPHUKOBLIE BUAbI, MetoLme 6nmn3koe poacTeo ¢
KyNbTUBMPOBAHHBLIMY BUAAaMK; U V) crneumarnbHble reHeTudeckne oHapl (BKoYas anunTHble
POoHAbI M AEUCTBYIOLMNE NINHUM CENEKLMOHEPOB U MyTaHTbl)». MexayHapoaHbIN NPOEKT He
COAEPXKUT CCbINOK Ha «PYHKLUNOHANbHbIE €4MHULbI HACNEACTBEHHOCTMY.

B opyrux ropuanyeckmx AoKyMeHTax B 0611acT UHTENNeKTyanbHoM cO6CTBEHHOCTM 3TOT
TEPMWH HE UCMOMNb3YETCH, a UMEHTCS CChINIKU Ha «buonornyecknn matepuany. B Jupekmuse
Eeponetickozo corosa o npasosoli oxpaHe buomexHoo02u4ecKux uzobpemeHudli 1998 r. oH

7 HokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenums reHeTnyeckmnx pecypcoB B KoHBeHUMM 0 Buonormyeckom

pa3Hoobpasnmn n ee B3aMMOCBA3b C OYHKLMOHANBbHBIM MEeXOYHapOaHbIM PEXMMOM AOCTYNa 1 COBMECTHOTO
nosnb3oBaHUs Bbirogamu), cTp. 8.
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onpeaendeTcs Kak «Matepuarn, CoaepXallnii FreHETUYECKY MHOopMaLMIO U CNOCOBHbLIN Ha
CaMOBOCMNPOU3BOACTBO U BOCMPOU3BOACTBO B BMONOrMyecKkon cuctemen.

B cootBeTcTBMM ¢ KoOekcom @edeparbHbix pasun CLUA Guonornyecknin matepman BkrovaeT
«MaTepuan, CnocoOHbIN Ha NPSAMOE UM HEMPSIMOE CaMOBOCIMPOM3BEAEHNEY.

B cooTBeTcTBMM CO cTaTben 2 KoHgeHyuUU o buonoaudeckom pasHoobpasuu 1992 r.,
Buonormyeckne pecypcbl «BKMYAKT reHETUYECKME PECYPChI, OPraHN3Mbl UK UX YacTH,
nonynsauum unu nobble apyrne BUOTUYECKNE KOMMOHEHTbI 3KOCUCTEM, UMEtLLNE haKTUYECKYHO
NN NOTEHUManNbHYO MNOMEe3HOCTb UK LIEHHOCTb AN YenoBeyecTBar.

Hacnegue (kopeHHbIX HapoaoB)

TepMUH «Hacneaue KOPEeHHbIX HAPOAOBY» (M NPOYUX HAPOJ0B) UMK «KYNbTYPHOE Hacneane
KOPEHHbIX Hapo4oB» B LESIOM OTHOCUTCS K TOMY, YTO onucbkiBaeTcs B [poekme npuHyunos u
PYKOBOOAUWUX yKa3aHUU Mo oxpaHe Hacrnedusi KopeHHbIx Hapodos 2000 r., paspaboTaHHOM
Mpencenatenem-goknagymMkomM NogkoMmccmm No NOOLLPEHMIO U 3aLLmTe NpaB YenoBeka
r-xomn Jpukon-Npan fasc. B nyHkTax 12, 13 n 14 PykoBoasLwux ykasaHu cogepxarcs
onpegenexHuns.

MyHKT 12 rnacut: «Hacnegue KOpeHHbIX HAPOLOB HOCUT KONITEKTUBHBIV XapaKTep U COCTOUT 13
BCeX 0O6bEKTOB, fOCTONPUMEYATENbHBIX MECT U 3HAHWUIA, B TOM YMCNE A3bIKOB, OCHOBHbIE
CBOMCTBA UMK UCMONb30BaHME KOTOPbIX NepeaaeTcs U3 NoKONeHNs B NOKONEHUe 1 KoTopble
paccMaTpuBalOTCs Kak HepaspbliBHO CBA3aHHbIE C OnpeaeneHHbIM HapoaoM Nnbo ero
Tepputopuen TpaguunoHHOro NPMpPoAoNorib3oBaHns. Hacneame KOpeHHbIX HApOA4OB Takke
BKIlOYaeT 00BbEKTLI, AOCToNpMMeYaTerbHble MeCcTa, 3HaHUS, a Takke nutepaTypHble Unu
XyOOXeCTBEHHble NPOU3BEAEHNSI 3TUX HAPOOO0B, KOTOPble MOryT ObiTb CO3[4aHbl NN BHOBb
oGHapyxeHbl B ByayLiem Ha ocHoBe nx Hacneausa». NyHkT 13 rmacut: «Hacneane kopeHHbIX
HapoOOB BKMOYAET BCE ABMXUMbIE KYNbTYPHbIE LEHHOCTU, KOTOpble onpeesieHsbl B
cooTBeTcTBYOWMX KoHBeHUMnAX KOHECKO; Bce BMabl nuTepaTypHbIX UMW XyO0XECTBEHHbIX
Npou3BedeHNI, TaKNX Kak My3blka, TaHUbl, MECHU, LepPEMOHUN, CUMBOSbI U 3HAKW,
noBecTBOBaTeNbHbIE N MO3TUYECKNE NPOU3BEAEHUS, a TaKkke BCe (DOPMbl AOKYMEHTUPOBAHWS,
npuvHagnexawue KOpeHHbIM Hapogam Uru BbIMOSTHEHHbIE UMK, BCE BUAbI HAYy4YHbIX,
CENbCKOXO3ANCTBEHHbIX, TEXHUYECKUX, MEOULIMHCKNX, 9KONOrMYEeCKMUX 3HaHUIA U 3HaHWUI,
CBsA3aHHbIX ¢ BopasHoobpasnem, BKNoYasa MHHOBALIMM HA OCHOBE 3TUX 3HAHUN, KyNbTYpHbIE
copTa, NekapCcTBeHHbIe CpeacTBa U MeaukamMeHTbl 1 BUbl UICNONb30BaHWUsS riopbl U dayHbl;
HeABWKMMble KyNbTypHblEe LEHHOCTU, TaKMe Kak CBSLLEHHble MecTa KyNbTypHOro, NpupoaHOro u
NCTOPMYECKOro 3HAYEHUSI U MecTa 3axopoHeHun». TyHKT 14 rnacut: «Kaxabii aneMeHT
Hacnegus KOpeHHbIX HapogoB MMeeT BnagesnbLes, KOTOPbIMU MOTYT SABASTLCA Hapo B LiENomMm,
oTaenbHasi ceMbs UNK KnaH, o6beanHeHne unu obwmHa, NMbo oTaenbHbIE NUUA, KOTopble
npownu cneunansHoe oby4yeHrne unm MHMLMaUmo Ans Toro, YTobbl BbICTyNaTbh B Ka4ecTBe
Takoro poga xpaHutenen. Bnagensubl Hacrneans AomMKHbI onpeaensTbCa B COOTBETCTBUN C
o6bl4asMu, 3aKOHaMu 1 NPaKTUKOM CaMUX KOPEHHbIX HapoAoB». B uensx HacToswmx
PykoBogsaLWmMx ykazaHUn «KynbTypHOe Hacregme KOpeHHbIX HApOA4OBy» O3HavYaeT Bce 0ObeKTh,
CO3[aHHble, BOMNSOLLEHHbIE U NPON3BEAEHHbIE KaK B MaTepuanbHON, Tak U B HeMaTepuansHOn
dopMe, KOTOpblE COCTOAT N3 XapaKTePHbIX 3NIEMEHTOB KyNbTYpbl KOPEHHOIO HapoAa U KoTopble
pa3pabaTbIBalOTCA U COXPAHAOTCS 3TUM Hapo4oM NMbo OTAEeNbHbIMY €ro NpeacTaBUTENAMMU,
€eCnv Npou3BefeHne oTpaxaeT TPaaULMOHHbIE BblpaXXeHusa 3TOro Hapoga B obnactu
nuTepaTypbl, Xy4OXXeCTBEHHOIro TBOPYECTBA UIM HaykW. Takne Co3daHHble, BOMSOLWEHHbIE U
npousBedeHHble 06beKTbl BKMOYaT NPakTUKy, BOCNPOU3BeaeHNe, BbipaXeHue, a Takke
WHCTPYMEHTbI, 06BbEKTLI, apTedakTbl, JoCTonpMMeYaTerbHble MecTa U CBA3aHHbIE C HUMU
KyNbTypHbIE NPOCTPaHCTBA, KOTOPble MPU3HaHbl KOPEHHBIMU HAapogaMu N OTAENBHBIMU UX
NpeAcTaBUTENAMM KakK YacTb UX KyNbTypHOro Hacnegms. OHK Takke BKIYAOT 3HaHWS,
BO3HUKalOLLME B pesyrbTaTe UHTeNNeKTyansHoM U MHTYUTUBHOW AeATENbHOCTU B
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TPagVLMOHHOM KOHTEKCTe, B TOM YMCNe HOY-Xay, HaBblKM, MHHOBaLWK, NPaKTUKa U No3HaHUS,
COCTaBAoLLME YaCTb CUCTEM TPAAULMOHHbBIX 3HAHUI, @ TaKKe 3HAHWS, BOMMOLWEHHbIE B
TPaAMLMOHHBIX YKNaaax Xu3HW KOPEHHOro Hapoda v cogepxalynecs B KoanuumpoBaHHbIX
cucTeMax 3HaHWin, KoTopble NepefarTcda N3 NoKoneHus B nokoneHune. KyneTypHoe Hacneawue,
nepegasaemMoe M3 NOKONEHUS B MOKOeHMe, MOCTOSIHHO BOCCO34aeTCs KOPEHHbIMU Hapo4amMu B
KayecTBe peakuuu Ha U3MEHEHNs, NpousoLlelwne B UxX cpeae, U B3aMMoCcBA3N C NPUpoaon 1
CcoBCTBEHHON UCTOPUEN, YTO POPMUPYET Y HUX OLLyLLIEHNE CaMODbLITHOCTU U
npeemcTBeHHoCTU' .

KopeHHble 1 MeCTHbIe OOLUMUHDI

TepMUH «KOPEHHbBIE U MECTHbIE OOLUMHBI» ABNAETCS NPEAMETOM LLUMPOKOrO 0B6CYXAEHUS 1
nccneaoBaHuns. YHUMBEpPCarnbHOro, CTaH4apTHOroO onpeaeneHns TEpMUHa «KOpPEHHbIE U
MECTHblE OOLMHbBI» HEe cylecTByeT. ATOT TEPMUH Ucnonb3yeTcsa B KoHBEHUUU O
buornozauyeckom pasHoobpasuu 1992 r. Hanpumep, ctatbs 8(j) onpeaenseT, yto «Kaxgas
HorosapuBatowwascs CTopoHa, HAaCKOMbKO 3TO BO3MOXHO U LienecoobpasHo:

(j) B coOTBETCTBUM CO CBOMM HaUMOHarbHbIM 3aKOHOAATENbCTBOM 0becneynBaeT yBaxeHue,
COXpaHeHne 1 nogaepxaHne 3HaHUIN, HOBOBBEAEHUI N NPAKTUKM KOPEHHBIX U MECTHbIX OOLLMH,
OTpaxarLLMX TPAANLMOHHbIA 06pa3 XM3HW, KOTOPbIE NMEIOT 3HaYEHNE Ansi COXPaHEHUS U
YCTOMYMBOrO UCNONb30BaHNst Bruonormyeckoro pasHoobpasusi, cnocobcTByeT ux 6onee
LUMPOKOMY MPUMEHEHMIO C 0400PEHNST U NMPU y4acTUN HOCUTENEN TakMX 3HaHUN, HOBOBBEAEHWN
M NPaKTUKK, a Takke NooLpsieT COBMECTHOE NOJIb30BaHME Ha CrpaBeaiMBON OCHOBE
Bblro4amu, BbiTEKAOLWMMM U3 MPUMEHEHUS TaKUX 3HAHWUA, HOBOBBEAEHUI U NPAKTUKK; ...».
TOT e camblii TEPMUH UCMONb3yeTCca B Haz2olcKkom rnpomokorsie peaynuposaHusi docmyna K
2eHemu4eCcKUM pecypcam U COBMECMHO20 UCMOMb308aHUsI Ha cripagedniueol U pagHoU OCHO8e
8b1200 om ux ripumeHeHusi K KoHeeHuuu o buonozuvyeckom pasHoobpasuu (2010 r.).

B KoHBeHuummn 0 Bruonornyeckom pasHoobpasum 1992 r. TEpMUH KKOPEHHBIE U MECTHbIE
OGLUMHBI» MCNOMb3yeTCsl NPY NPU3HaHMM OBLLMH, KOTOPbIE MMEIOT A4aBHIOK CBSI3b C 3eMIIAMA U
BOJAMM, Ha KOTOPbIX OHW NMPOXWBAIOT MM KOTOPLIMU NOMb3YTCA» 2. MecTHble 0BLLMHBLI MOTYT
ObITb ONpeaeneHbl Kak «HaceneHne OTAENbHOro 3KONOrM4YeCcKoro pamoHa, Ybe CyLecTBOBaHNe
MOSTHOCTBIO UMM YaCTUYHO HAMpPSAMY 3aBUCUT OT BMopasHOOOpa3ns parioHa 1 TOBApOB U yCNyr
9KOCUCTEMbI U KOTOpPOE B pe3yrbTaTe 3TON 3aBUCMMOCTU paspaboTtano nnv npnobpeno
Tpa;%uMOHHble 3HaHWs, BKoYasa doepmepoB, pbiboNnoBOB, CKOTOBOAOB, OOMTaTENEN NECOB U
ap.»"".

TepMuUH «MeCTHble O6LLMHBI» MCNOoMb3yeTcs B AOKyMeHTax «Bknaa ctpaH-eAMHOMbILINEHHWL, B
NPOEKT cTaTen No oxpaHe TpaguLUMOHHbIX BbipaxeHun kKynbTypbl» (WIPO/GRTKF/IC/19/9) n
«Bknag cTpaH-eQNHOMBILLNIEHHUL, B MPOEKT CTaTel No oxpaHe TPaaWLMOHHbIX 3HaHU»
(WIPO/GRTKF/IC/19/1). MyHKT 2 cTaTb 2 0601X AOKYMEHTOB rnacuT: «B Luenax HacTosLwen
cTaTby TEPMUH «MECTHbIE OOLLMHbI» BKIOYaET Mobyto knaccudumkaumio coumanbHOn u
KynbTYPHON CaMOBbITHOCTU FOCYyAapCTBa-yneHa, Kotopas onpeaeneHa BHyTPEHHUM
3aKoHO4AaTEeNbCTBOMY.

OTOT TepMUH Takke ucnonbdyetcsa B MexdyHapoOHom dozosope [NpodosoribcmeeHHOU U
cenbcKoxossticmeeHHoU opaaHu3auuu (DAO) o ceHemu4YecKux pecypcax pacmeHul 0ris
rpoussodcmea rpodo8oribCmMeuUsi U 8e0eHUSs ceslbCKko2o xo3sticmea. MNMyHKT 1 ctaTbn 5
onpegenseT, uto «Kaxagaa [orosapusatowasca CTOpoHa ... B YaCTHOCTU, B Hagnexalynx

7 «HopMoTBOpYECTBO: NPUOPUTETHLIE HaNpaBrieHns ByayLen HopMOoTBOpYeckKoi AesTensHocTi. O630p

npoeKTa NPUHUUMOB U PYKOBOASILLMX YKa3aHWI N0 OXpaHe Hacneamsi KOPeHHbIX HAapoa4oBy, pabounii JOKYMEHT,
npeacrTasneHHbiit Moso MokoTta u Coetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 nionst 2006 r.

MoHATME «MeCTHble 06WMHbI», CnpaBoyHasi nybnukaums, nogrotoreHHas CekpetapuatoM MNocTOsIHHOro
¢opyma no Bonpocam KOPeHHbIX HapoaoB Ans CeMuHapa 3KCnepToB MO Pa3yKPYMHEHUO AaHHbIX
(PF11/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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cnyyasx: ... (d) cogencteyeT coxpaHeHuto in-situ AMKux opM KyNbTYPHbIX pacTEHUIA U ANKUX
pacTeHui ansg Npon3BOACTBA NPOAOBOSIbCTBMS, B TOM YMCIIE B OXPAHAEMbIX palioHaxX MyTem
NnoaaepXkn, cpeaun Npo4vero, yCUnmn KOPEHHbIX U MECTHbIX OOLLMH...». TepMUH «MECTHbIE 1
KOpEHHble 06LUHbI» ncnonb3yeTtcsa B nyHkTe 1 ctatbm 9: «[JoroBapusatowmecss CTOPOHbI
NpU3HaKT TOT OFPOMHBIV BKIad, KOTOPLIN BHOCAT U OyayT BNpeab BHOCUTbL B COXPAHEHNE U
pa3BUTME FEHETUYECKMX PECYPCOB PaCcTEHUI, KOTOPbLIE COCTaBNSAOT OCHOBY ANS NPON3BOACTBA
NpoaoBONLCTBUA N CEITbCKOXO3ANCTBEHHOM NPOAYKUNN BO BCEM MUPE, MECTHbIE U KOPEHHbIE
06LWWHBI M hepmepbl BCEX PETMOHOB MUPa...». TE€PMUH KMECTHblE OOLLMHbI» MUCMOMNb3yeTcs B
nyHkte 1 ctatbn 5: «Kaxxgas [Jorosapueatowasica CTopoHa, B YaCTHOCTW, B HaANeXalmx
cnyyasx: (c) okasbiBaeT COAENCTBME UNU NOSAEPXKKY YCUNNAM (DEPMEPOB M MECTHbIX OOLLMH,
HanpaBfeHHbIM Ha paunoHanbHOEe UCMNOoSIb30BaHUE U COXPaAHEHME B XO3ANCTBAX MUX
pacTUTENbHbIX FEHETUYECKNX PECYPCOB A1 MPOM3BOACTBA NPOLOBONLCTBUS U BEAEHUS
CEnbCKOro Xo3sMcTea....».

B apyrux topuanyeckmx 4OKyMeHTax UCNonb3yTCs ApYrne TEPMUHBI: TEPMUH «KMECTHas Unm
TpaauumnoHHas obLunHay ncnonbadyetcst B C8akornmyHOCKOM Mpomokosie 0b oxpaHe
mpaduyuUoHHbIX 3HaHUU U ebipaxeHul ¢gosnbknopa (2010 r.) AdprkaHckon permoHansHom
opraHusauum uHtennektyansHon cobcteseHHocTn (APOUC). MyHkT 1 cTaThu 2 onpepenser,
4TO «0bwWUHa», ecriu 3mo 03807151em KOHMeKcm, gkrodaem 8 cebss MecmHyro unu
mpaduyUOHHYH OBLUHY».

B ctatbe 1 peweHus Ne 391 AHdckozo coobwecmea om 1996 2. o pexume docmyna K
2eHemudeckum pecypcam 1996 r. TEpMUH «KOpEHHOEe, adbpo-aMepPUKaAHCKOE U MECTHoe
coobLecTBO» onpeaenseTca Kak «rpynna niogen, Ysu counanbHble, KynbTypHbIE U
9KOHOMMYECKME YCNOBUSA OTNINYHAKOT €e O APYrnX CEKTOPOB HaLMOHaNbHOW OOLLMHBI, KOTOpas
pernameHTMpyeTcsi NONHOCTLIO UMM YaCTUYHO ee COOCTBEHHbIMI 0DOblHasiMy UK TpagUUMaIMMU,
nnbo cneumanbHbIM 3aKOHOAATENLCTBOM, M KOTOpasi HE3aBMCMMO OT ee NPaBOBOro cTaTyca
COXpaHsieT CBOM COBCTBEHHbIE COLMarnbHble, 3KOHOMUYECKME, KyNbTYPHbIE U NONUTUYECKNE
WHCTUTYTbI, TMBO UX YacTb.

B ctatbe 7.1l BpemeHHOro 3akoHogaternbHoro akta bpasvnuu, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHasi obLWMHa» onpeaensaeTcs Kak «rpynna nogewn, BKovas NoTOMKOB YNEeHOB
obwmH Knnomby, otnmyatowasics CBOMMM KyNbTYPHbIMU YCIIOBUAMM, KOTOpasa TPaguLMoHHO
OpraHM3oBaHa Ha NPOTSHKEHUN NOCNeAoBaTENbHbIX MOKONEHUN U UMEET CBOUN COOCTBEHHbIE
o6bl4aun, coXpaHaa CBOM COLManbHO-3KOHOMUYECKNE NHCTUTYThI».

MUCKOHHbIe 3HaHuA

VCKOHHBIMW 3HAHUAMU ABNSAOTCA 3HAHUS, HOCUTENAMW U NONb3oBaTENSAMU KOTOPbIX ABMAKOTCS
«KOPEHHbIe» 0BLWMHBI, Hapoadbl M HaUMK. B Takol TpakTOBKE «UCKOHHbIE 3HAHWSI» O3HaYaKT
TPaAULMOHHbIE 3HAHWUSI KOPEHHbIX HapoaoB. Taknm o6pa3oM, MCKOHHbIE 3HAaHUSA BXOOAT B
KaTeropuio TpaanLUMOHHBIX 3HaHUI, MPU 3TOM TPAAULIMOHHbIE 3HAHNSA He 06A3aTeNbHO
ABMNAKTCHA UCKOHHbIMW. OHAKO 3TOT TEPMUH TakXkKe Mcnonb3yeTcs Ans 0603HaYeHUs 3HaHWIA,
KOTOpble caMu Mo cebe ABNATCA «MCKOHHbIMUY . B Takoin TpakToBKe TEPMUHbI «TPAAULIMOHHbIE
3HaHUS» U «UCKOHHbIE 3HAHMS» MOTYT BbICTYNaTb Kak B3avMo3aMeHsiemble’”.

KOpeHHble HapoAbl

TepMUH «KOpeHHble Hapoabl» SBNAETCS NPEeAMETOM LUMPOKOro 06CyXaeHMs 1 UCCreaoBaHus.
YHuBepcansHoro, CTaHA4apTHOrO OnNpeAeneHnst 3Toro TepMUHa He CyLLecTBYeT.

™ CM. OTyeT BOWC 0 MUCCHSIX NO YCTaHOBNEHMIO (haKTOB, KACALMXCS MHTENNEKTYaNbHOM COBCTBEHHOCTM 1

TPAOVLUMOHHbLIX 3HaHWMM (1998-1999 rr.), 03arnaBneHHbIN «Hyxxabl 1 YastHUSA HOCUTENen TPaaULMOHHbBIX 3HAHWUI
B 00MacTu MHTeNNeKTyanbHon cobCcTBEHHOCTMY, CcTp. 23. CM. Takke CnnCoK 1 KpaTKoe TEXHUYECKOe
NOSICHEHNE Pa3NUYHbIX OPM, B KOTOPbLIX MOXHO HanTK TpaguumoHHble 3HaHus (WIPO/GRTKF/IC/17/INF/9),
nyHKT 41 MNpunoxeHus.
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Heknapauyus OpeaHusauuu O6beduHeHHbIX Hauutli o npasax kopeHHbIx Hapodos 2007 r.
NPU3HaeT paBHbIE NpaBa YeroBeka KOPEHHbIX HAPOAOB OblTb CBOOOAHBIMM OT KyIbTYpPHOMN
ANCKPMMUHALMN U CTPEMUTBLCS COAENCTBOBATL B3AUMHOMY YBaXKEHUIO U FAPMOHUYHbLIM
OTHOLLUEHUSAM MeXAY KOPEHHbIMU Hapogamu 1 rocygapcteamu. OgHaKo B HEW OTCYTCTBYET
onpefeneHne «KOPEHHbIX HapOaoBY.

OnuncaHne NOHATUA «KOpeHHbIe» B ViccnegoBaHum npobnembl AUCKPUMMUHALMMN B OTHOLLEHUA
KOPEHHOro HaceneHusi, NoAroTOBNIEHHOM crneLuanbHbIM 4oKNag4mMkoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpuBaeTcsi MHOTMMU KOPEHHLIMU HApoAaMu U UX NpeacTaBUTENBCKUMM
opraHu3auMsiMi B Ka4ecTBe npuemremMoro paboyero onpeaenexusi. B naHHom MccnegoBaHum
KOPEHHble 0OLLMHBI, HApPOAbl U HaLWUW NMOHUMAIOTCS Kak «Te, KOTopble, UMesi UICTOPUYECKYHO
NPeeMCTBEHHOCTb C 0OLLEeCTBaMM, KOTOPbIE pa3BUBAIUCL HA X TEPPUTOPUSX A0 Nepuoga
3aBOEBaHUS U KOMNOHU3aLUMK, CHMTAIOT ce6sl OTNUYHBIMU OT APYrUX CEKTOPOB 06BLLECTB, KOTOpble
B HacTosILLLee BpeMs FOCNOACTBYIOT B 3TUX CTpaHax Unm ux yactax. OHM cOCTaBnsoT B
HacTosiLLiee BpeMs He JOMUHMPYIOLLME CEKTOPbl O6LLECTBa U NOSHbI PELUMMOCTU COXPaHATb,
pa3BuBaTb U NepeaaBaTtb OyAyLUMM NMOKONEHUSIM CBOU UCKOHHbIE TEPPUTOPUM U CBOID
3THUYECKYI0 CaMOBbITHOCTb B KAYECTBE OCHOBbI A1 MPOAOIMKEHUS] CBOErO CYLLECTBOBAHUS Kak
HapoAOoB, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHbIMU OCOBEHHOCTSIMM,
coumanbHbIMU UHCTUTYTaMW U NPABOBbLIMU CUCTEMaMMY.

Cratba 1 KouBeHumn MOT 0 KOpeHHbIX Hapogax U Hapoaax, BeayLmx nneMmeHHon obpas
XW3HWN B HE3ABUCUMbIX CTpaHax, rnacut, 4To KoHBEHUUs pacnpocTpaHseTcs:

«(a) Ha Hapogbl, BegyLume nneMeHHou obpas XXM3HM B HE3ABUCUMbIX CTpaHax, couuarnbHble,
KyNbTYPHbIE M SKOHOMUYECKME YCITOBUS KOTOPbIX OTNINYAIOT UX OT APYIUX rpynn HaunoHanbHOro
coobLlecTBa 1 NONOXEHNEe KOTOPbIX PErynmpyeTcsl MOSIHOCTLIO MU YaCTUYHO KX
CcOGCTBEHHBbIMM OBbIYasiMU UMK TPaAAULMSAMU, UMK cneLmanbHbIM 3aKOHO4ATENbCTBOM;

(b) Ha Hapoabl B HE3aBMCUMbIX CTpaHax, KOTOpble pacCMaTpMBaOTCS Kak KOPEHHbIE BBUAY
TOro, YTO OHU SABNAIOTCS NOTOMKaMU TEX, KTO HACENSN CTpaHy Unu reorpaduyeckyto obnacTb,
4acTbio KOTOPOW SIBMSIETCS JaHHas CTpaHa, B NEpUOA ee 3aBOEBAHNSA UMW KOMOHM3aLUMW Ui B
nepuopn yCTaHOBMEHUS CYLLECTBYIOLLMX rOCYAapCTBEHHbIX FpaHuL, U KOTOpble, He3aBUCUMO OT
MX NPaBOBOrO MOJSIOXKEHWS!, COXPaHSIIOT HEKOTOPbIE UMM BCE CBOM COLMarbHble, 3KOHOMUYECKMe,
KyTbTYPHBIE W NONUTUYECKNE UHCTUTYThI» .

B Cnuncke cokpalleHnuin un rmoccapun tTepmumHoB Mporpammel OOH no okpyxatoLlen cpege
(FOHE) copepxunTca cnepytolee onpeaeneHme «KKOpeHHOro Hapoga/HapoaoB»:
«YHMBeEpcanbHOro, CTaHa4apTHOrO onpeAeneHns 3Toro TepMmHa He cyuecTtByeT. OBbl4HO
CUMTAETCS, YTO 3TOT TEPMMH BKIIOYAET YNEHOB KyNbTYPHbLIX FPYMN U UX NOTOMKOB, KOTOPbIE
NMEIT NCTOPUYECKYIO MPEEMCTBEHHOCTb UMK CBA3b C ONpeaeneHHbIM PErMoHOM U YacTAaAMU
pervoHa, KoTopble HAacensaT UK paHee Hacensann 3ToT PErvoH 4O ero nocneayLlen
KONMOHM3auun unun 3axeaTta NMbo Hapsay C APYrMMU KyNbTYPHbIMU rpynnamMmn B Xoae
opMMPOBaHUSA HaLMOHaNbHOIo rocyaapcTea, NMbo NpoXxmBann He3aBNUCUMO U Bbinn No
GonbLuen YacTu U30NMPOBaHbI OT BIISAHWUS YTBEPXKOAEMOTrO HaLUMOHaNbHbIM rocyAapCTBOM
PYKOBOACTBA, U KOTOPbIE€ B 3TUX YCINOBUSAX COXPaHUIKX, NO MEHbLLEN Mepe YaCTUYHO, CBOU
cneumduyeckme A3blKoBble, KyrbTYpHbIE U CoLManbHble/opraHn3aLMoHHbIE 0COOEHHOCTU U 3a
CYeT 3TOro COXPaHSIOT HEKOTOPYHO 060COBNEHHOCTDL OT OKPY)KatoLLEero HaceneHus n
AOMUHMPYIOLLEN KyNbTypbl HALWOHANbHOMO rocyaapcTBa. TepMUH Takke BKITHOYaeT Hapoabl,
KOTOpble OTHOCAT cebsl K KOPEHHbIM HApoAaMm, 1 Te, KOTOPbIX ApYyrie rpynnbl NPU3HaKT
TakoBbIMU» '°.

& Ctatbs 1 KoHBeHuun MOT Ne169 o KopeHHbIX Hapodax 1 Hapodax, BeQyLux nrieMeHHon obpas XusHu B

HEe3aBUCUMBbIX CTPaHax.
UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeeTcs Ha:
http://www.unep.org/delc/portals/119/Glossary terms%20 for Negotiators MEAs.pdf
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BceMupHbIi GaHK cnonb3yeT TEPMUH «KOPEHHbIE HAapoabl» B LUMPOKOM CMbICIe Ans
0603HaYeHNst OTAENbHbLIX FPYNM, KOTOPbIE B TOW UMW MHOWM CTENEHN OTBEYAIOT CrieyoLwmnm
XapakTepucTmkam:

(i) camompgeHTudUKaUUSA B Ka4eCTBE YSIEHOB 0COBON KOPEHHOW KyNbTYPHON rpynnbl 1
NPU3HaHWE OCTanbHbIMWN UX NPUHALIEXHOCTM K 3TON rpynne;

(i)  3aBMCUMOCTb rpynnbl OT apeana obuTaHus ¢ YeTKUMN reorpadmnyeckumm
XapakTepuCTUKaMM UM UCKOHHOW TeppPUTOPMM B parioHe OCYLLEeCTBIEHUS NPOeKTa, a Takke oT
NPUPOLHbIX PECYPCOB, KOTOPbIE CBA3AHbI C 3TUM apeanoM 00UTaHUsA 1 TeppuTopuen;

(iii)  Hanuune KyNbTYPHbIX, SKOHOMUYECKUX UIN MONUTUYECKMX UHCTUTYTOB, OCHOBaHHbIX Ha
0bbl4asix 1 OTNMYAIOLMUXCS OT COOTBETCTBYHIOLLMX UHCTUTYTOB OMUHUPYHOLLErO obLecTBa 1
KynbTypbl; W

(iv) Hanmume cobCTBEHHOrO SI3blka, KOTOPLIN HEPeaKo OTNMYaeTCs OT oULManbHOro sA3blka
[l@aHHOW CTpaHbl UK per1oHa’ .

Monutnka MOCP B oTHOLWEHUN paboTbl C KOPEHHBIMU Hapogamu, paspaboTaHHas
MexayHapoaHbIM (POHOOM CerbCKOX035MCTBEHHOro pa3sutua (MPCP), rmacur, 4To «B
COOTBETCTBUN C MEXOYHApPO4HOMN npa|<Tv||<017|78 N B Lensax Hactoswen nonutukn, MOCP byget
ncnonb3oBaTtb paboyee onpeneneHne KOpeHHbIX HapogoB, OCHOBAHHOE Ha CrieayoLwmX
KpUTEPUAX:

. Gonee paHHee No BpEMEHMW 3aceneHne 1 NCNonb3oBaHne onpeaeneHHon TeppuTopum;

. [06POBOSIbHOE YBEKOBEYMBAHUE KYTbTYPHbIX OCOGEHHOCTEN, KOTOPbIE MOTYT BKIIOYaTb
TaKue acnekTbl, Kak A3bIK, coLyanbHas opraHn3aums, Penurus U yxXoBHbIE LLEHHOCTU, PEXMUMbI
MPOW3BOACTBA, 3aKOHbl U UHCTUTYTHI;

° camoungeHTudmrKaums, a Takke NpusHaHne gpyrumm rpynnamm Uim rocyaapCTBEHHbIMN
opraHamu B Ka4ecTBe OTAEeSTbHON OBLHOCTM Nogen; u
. ONbIT CyLLIECTBOBAHMSA B YCNOBUSIX NOpaboLLeHMs, MapruHanm3aumnm, NuweHns

COBCTBEHHOCTH, U30MSALMM NN AUCKPUMUHALIMMY» >,

B paspabotanHou MNporpammort OOH no okpyxatowen cpege (FOHENM) Monutrke B OTHOLWIEHUN
paboThl C KOpeHHbIMKU HapoaamMu®® roBOPUTCS O TOM, YTO: «...(a) KOPEHHbIe Hapoabl, Kak
npaBuno, NPOXMBakT Ha MCKOHHOW TEPPUTOPUM C YETKUMM reorpadomyeckumm
XapakTepPUCTUKaMK (M COXPaHSIOT 3aBMCUMOCTL OT Hee); (b) Ha cBoen TeppuTopmm 06bIYHO
COXpaHAT ocobble KynbTypHbIE, 3KOHOMUYECKME NN NONUTUYECKNE MHCTUTYTHI; (C) OBbIYHO
CTPEMSTCS K COXPAHEHMIO KyIbTYPHbIX, reorpacnuyeckmx n MHCTUTYLIMOHANbHbIX OCOBEHHOCTEN,
a He K NOSTHOM accuMmnALnmn B HaumoHanbHom obuiectee; 1 (d) oTHOCAT cebs K KOPEHHbIM
HapoA4am unu Hapogam, BeAyLUMM NinemMeHHon 06pas XU3HW.

m Cwm. OnepaumoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemupHbii 6aHk, 2005 r.; [DkoH XeHpUKCeH:

OcHoBHble NpyHUMNbl peanu3auun KonseHumn MOT Ne169, 2008 r.

[AaHHas cHocka siBnseTca YacTbio onpegeneHus] KoHeeHumns MexayHapogHon opraHnsaumm Tpyaa o
KOPEHHbIX Hapodax 1 Hapoaax, BeQyLmux niemMeHHon obpas XnsHu B He3aBUCMMbIX cTpaHax, 1989 r. (Ne169),
Oeknapaunsa OOH o npaBax kopeHHbIX Hapogos 2007 r., Pykosoaswume npuHumnel FTOOHBP, kacatowmecs
BOMPOCOB KOPeHHbIX Hapoaos, 2008 r., MocTosHHbIN dhopym OOH no Bonpocam KOpeHHbIX HapodoB (rpu
OkoHoMm4yeckoM u CouumansHom CoBeTe), MexydpexaeHyeckas rpynna nogaepkku no Bonpocam KOpeHHbIX
Hapopgos u NnaH gerictBun OOH ans BToporo MexxayHapoaHoro AecaTuneTus KopeHHbIX HapogoB Mupa (CMm.
Mpunoxenue ). Te xe kpuTepumn ncnonbaytotcsi ®AO B ee NONNTUKE B OTHOLLIEHUN KOPEHHBIX HAPOJOB 1
HaponoB, BeAyLLMX NeMeHHOW 06pas Xn3Hu (MMeeTcs Ha:
http://www.fao.org/docrep/013/i1857¢/i1857e00.pdf)

MmeeTca Ha: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf

MmeeTcsa Ha: hitp://www.hreoc.gov.au/social_justice/conference/engaging_communities/unpan021101.pdf
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HecmoTpsi Ha HannyMe oBLLIMX XapakTepUCTUK, HE CYLLLECTBYET €AMHOro 06LLEeNnprU3HaHHOMO
onpeaeneHns KOPEHHbIX HApOAOB, KOTOPOe 0Tpa3susio Gbl Bce pa3Hoobpasne 3TUX HapodoB.
Kak npaBuno, B kayecTBe OCHOBOMOAratoLLEero KpUtepusi Ans onpeaeneHus Toro, ABNAKTCSA Nn
T€ UMW UHbIE rPYNMbl KOPEHHbIMU UNWN BEAYLLMMM NIEeMEHHO 06pa3s XM3HKU, paccMaTpuBaeTes
NX camonaeHTUdUKaLmMs B Ka4ecTBe KOPEHHOrO Hapoaa Uiy Hapoaa, BeayLero nieMeHHow
06pa3s Xn3HW, Hapaay ¢ TakKuMU APYrMMIU XapaKTePUCTMKaMU, Kak A3blK U reorpadgmyeckoe
NOJIOXKEeHNE N COCPeaOoTO4EHME.

B 3akoHe lNepy Ne 27811 «O BBEOESHUM pEXMMA OXPaHbl KOMNNEKTUBHBLIX 3HAHUA KOPEHHbIX
HapoJoB, NOMYyYEHHbIX MOCPEACTBOM UCMONb30BaHMA BUONOrMYECKNX pecypcoB» OT 24 nons
2002 r. «kopeHHblEe HapOAbl» ONpeaenstTca Kak «abopureHsl, obnagarwme npaBamu,
KOTOpblE CyLLeCTBOBaNu! 40 0bpas3oBaHUsi NepyaHCKOro rocyaapcrBa, COXpaHSLLNE CBOK
COBCTBEHHYIO KyNbTypy, 3aHUMAaIOLLNE KOHKPETHYIO TEPPUTOPUIO U NpU3HatoLLne cebs
TakoBblMU. K HUM OTHOCATCS Hapoabl B 4OGPOBOMBHON N30MSLMM UIK T, C KOTOPbIMWU HE
YCTaHOBIEHbI KOHTAKTbI, @ TaKKe CENbCKMEe U KOPEeHHbIE OOLLNHBI. TEPMUH KKOPEHHbIE»
OXBaTbIBAET M MOXET ObITb MCMOMb30BaH B KAYECTBE CUHOHMMA CIOB «abopuUreHHbIe,
«TPaAVLMOHHBIE», KATHUYECKMEY, KNMPEAKOBbLIE», KUCKOHHbIE» UMW APYro OpMbl NOAO0GHbIX
CnoBy.

Ewe ogHMM TepMUHOM SIBRISiETCS TEPMUH «abopureHHble». Okcdopackmii cnoeapb onpegenset
TepMuH «abopureHHble» Kak (1) «[...] mo0du, pacmeHus u xxueomHbie: obumarowue unu
cywecmeyrouue Ha 3emrie ¢ OpesHelWwux epeMeH; CmMpo20 UCKOHHbIE, KOpeHHbIey, (2) «[...]
Hacesigewue cmpaHy umnu 3aHumaswue ee 0o npuxoda esponelcKux KOJIOHUCMO8 U MeX, KO20
OHU ripusenu ¢ cobol»; u (3) «[...] umerowue omHoweHue Kk abopuseHam Aecmpanuu unu ux
A3bIKaM, flubo xapakmepHble Orsi HUX».

B ctatbe 35 KoHcTutyuumn KaHagbl otmevaeTcs, 4To «[...] KopeHHbie HapoObi KaHalkb!
ekrodarom uHdelyes, uHyumos u Mmemucoe KaHadbi». B 1996 r. KaHagckas Koponesckas
KOMMCCUSA MO KOPEHHbIM HAapoJ4aM CaMOCTOATENBHO onpeaenuna CBOK LeneByto rpynny
cnegyrowmnm obpasoMm: «... op2aHudeckue roaumuyeckue U KyrnbmypHele obpa3osaHus,
Komophble ucmopu4ecKku 80CX005im K KOpeHHbIM Hapodam CegepHoU AMEPUKU ...».

KopeHHbIMUK SIBNsitOTCSt Te 06LWUHBI, HAapoabl U HaLUMK, KOTopble, 06naaas MCTOPUYECKon
NPEeeMCTBEHHOCTbLIO C 06LLecTBaMU, NOMYYMBLUUMW Pa3BUTUE HA UX TEPPUTOPUSX A0
BTOPXKEHMWS! MU KONOHU3aLMK, CYMTalOT cebsl OTNMYHBIMU OT APYrNX CEKTOPOB 06LLECTB,
KOTOpble B HACTOsILLLEEe BPEMS FTOCMOACTBYIOT Ha 3TUX TEPPUTOPUSX UMM HACTSX 3TUX
Tepputopuii. B HacTosiLee BpeMsi OHM COCTaBNSIIOT HEAOMUHMPYOLME cekTopa obLiecTBa u
peLMTenbHO HAaCTPOEHbI HA COXpaHeHue, pa3BuTre 1 nepegady 6yayLwmnm nokoneHnsM mx
MCKOHHbIX TEPPUTOPUI N STHUYECKOW CaMOBBLITHOCTM B KAYECTBE OCHOBLI Arsi AanbHENLLEro
CYLLIECTBOBaHUS Kak HapO4OB B COOTBETCTBUU C MX COBCTBEHHBLIM KyNbTYPHBLIM YKIaAoM,
coumanbHLIMU UHCTUTYTaMM 1 NpaBoBbIMK cucTemamn®’.

HapyweHue npaB

CornacHo topugunyeckomy crioBapto bnaka HapyleHneM npas sSiBNSeTCa AeNCTBMe,
NpenaTCcTBYOLLEE peann3aumm O4HOIo 13 UCKMYNTENbHbIX NpaB BnagensLa npasa
NHTeNnekTyanbHon cobcTBeHHOCTU. COBCTBEHHO B cdhepe aBTOPCKOro npaBa U CMEXHbIX NpaB
HapyLleHnem npaB SABMASETCA OENCTBMNE, OCYLLIECTBIIEHHOE B OTHOLLEHUN NPOU3BEeAEHMS,
OXpPaHAEMOro aBTOPCKMM NPaBoOM UMK ABMAIOLLEroCcst 06 HEKTOM CMEXHbIX npas, 6e3
paspeLleHns BrnagenbLla aBToOpCKOro npaesa unm COOTBETCTBYHOLLMX CMEXHbIX NPaB B Criyyasx,
korga TpebyeTcs nonyvyeHne Takoro paspelleHuns. OTBETCTBEHHOCTb 3a HapyLUEeHWe npas
MOXET CyLLeCTBOBaTb HE TOSIbKO HA OCHOBE MPSIMOM OTBETCTBEHHOCTYM (3a CO6CTBEHHO

8 Mopkomuccus OOH no npeaynpexaeHnio AncCkpnMmmHaumm n 3aliute MeHbLIMHCTB U ee nccrieqoBsaHne

npobnembl ANCKPUMMUHALIMKN KOPEHHOTO Hacenenus, gokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 r.).
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COBEpLUEHHOE HECAHKLMOHMPOBAHHOE AesHUE), HO U Ha OCHOBE «OTBETCTBEHHOCTU 33
coencTBre» UNn «cybcuamapHo OTBETCTBEHHOCTU» 2.

In-situ

CornacHo ctaTbe 2 KoHeeHUuu o buonoaudeckom pasHoobpasuu 1992 r.: «ycnosus in-situy
03HA4alT «YCrOBUS, B KOTOPbIX CYLLECTBYIOT FrEHETUYECKME PECYPChl B paMKax 3KOCUCTEM U
€CTEeCTBEHHbIX MECT 0OUTaHUA, MPUMEHUTENBHO K OAOMALLUHEHHbBIM UMK KyNbTUBMPYEMbIM
BMAaM — B TOW cpefe, B KOTOPOW OHWU NpMoBpenu CBOM OTNMYUTENbHbIE MPU3HAKNY.

HemaTepuanbHoe KynbTypHOe Hacnegue

CornacHo opugudeckomy cnosapto briaka «HematTepmanbHbli» 03Ha4YaeT «He UMEKOLLMIA
dmsmyeckon hopMbl». B NpOTMBONONOXKHOCTL €MY CIOBO «MaTepuanbHbI» onpegenseTca Kak
«numerowmn nnmn obnagarowmin domsmyeckorn dopMon; BELLECTBEHHbIN; MOTyLLMIA ObiTb
0oCA3aeMbIM 1 BUOMMbIM; PasnnyanmbIny.

«HemaTepuanbHoe KynbTypHOe Hacreave» onpeaeneHo B KoHeeHyuu ob oxpaHe
HemamepuarnbHO20 KyrbmypHo2o Hacriedus 2003 r. Opranmsauyun O6beanHeHHbIX Haumi no
Bonpocam o6pasoBaHus, Haykn u kynbTypbl (FOHECKO) kak «obblbvan, dhopmbl NpeacTaBneHns
N BblpaXXeHWs, 3HAHUS U HaBbIKW, — @ TaKKe CBA3aHHbIEe C HAMWU MHCTPYMEHTbI, NpeaMeThl,
apTedakTbl U KynbTypHbIE NPOCTPAHCTBA, — MPU3HaHHbIE coobLiecTBamMu, rpynnamm u, B
HEKOTOpPbIX Cny4Yasix, OTAENbHbIMW NNLAMU B KA4YEeCTBE YacTu UX KyNbTypHOro Hacrneaus. Takoe
HemaTepuanbHoe KynbTypHOE Hacnegue, nepegaBaemMoe OT MOKOSIEHMS K MOKOMEHUIO,
NOCTOSIHHO BOCCO3A4aeTcsi coobLecTBamm 1 rpyrnnamMum B 3aBUCMMOCTM OT OKpYKatoLwen nx
cpefbl, X B3auMOAENCTBUA C NPUPOSON U UX NCTOPUN U (DOPMUPYET Y HUX YYBCTBO
CaMOBbITHOCTU N MPEEMCTBEHHOCTU, COOAENCTBYS TEM CaMbIM YBaXXEHUIO KYNbTYPHOMO
pa3Hoobpa3unsa n TBopYecTBy YernoBeka. [ns uenen HacTosiwen KoHBeHUUn NpuUHMMaETCsl BO
BHMMaHMe TONbKO TO HeEMaTtepuanbHoe KynbTypHOe Hacrneame, KoTopoe CorfiacyeTcs C
CYLLIECTBYHOLMMM MEXAYHAPOAHO-NPaBOBLIMM akTaMu Mo npaBaM Yenoseka n TpedoBaHnsiMu
B3aMMHOrO yBaXkeHUs Mexay coobLiecTBamm, rpynnamm 1 OTAENbHBIMU NMLaMn, a Takke
YCTONYNBOroO pasBuUTUSA».

KoHBeHLMA rnacut Takke, YTO «KHemMaTepuarnbHOe KynbTypHOe Hacrneane» nposaenseTcs, B
4YacTHOCTH, B criegytoLmx obnactsx: (a) ycTHble Tpaguuum n hopMbl BbIPaXKEHWS, BKIOYasA
A3blK B KAYeCTBE HOCUTENSI HemaTepuanbHOro KynbTypHoro Hacneaus; (b) ucnonHutensckune
NCKyCCTBa; (C) obblvaun, obpsiabl, NnpasaHecTBa; (d) 3HaHuA 1 obbl4an, OTHOCALLMECS K NpUpoae
N BCENEHHOWN; (€) TpaanUMOHHbIE pemMecna.

LlenocTtHoOCTb

MpaBo Ha LEenoCTHOCTbL — 3TO NPaBO Ha NPeAoTBpaLLEHNE HECAHKLMOHMPOBaHHbIX Nepeaenok un
nameneHuin nponsseneHns.?® Mocne nepecmotpa B 1949 r. Ha koHdepeHuun B Bproccene
bepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U Xy00xXecmeeHHbIX rpousdsedeHud 1971 . B
TeKCT cTaTbu 6bis 6bina gobaBneHa hopMynmMpoBKa O 3anpeTe NPoYMX NocaraTenbCcTB Ha
yKa3aHHOe Npoun3BegeHne, KoTopble HaHeCyT yuwepb YecTu unu penytaumm asTopa.

PyKOBOAFII.I.WIe npuHUUNbI B ob6nacTtu MHTeﬂﬂeKTyaﬂbHOIﬁ COOCTBEHHOCTM NO AocTtyny un
COBMECTHOMY Nofib30OBaHUIO BbirogamMmm

82 My6nukauna BONC «Pykoeoacteo BOMC no goroBopam B 06riacTy aBTOPCKOro npaea M CMEXHbIX MpaB U

"moccapwii TEPMUHOB MO aBTOPCKOMY MpaBy U CMEXHbIM npaBamy, cTp. 293.
Cwm. Cam PuketcoH n OxeiiH C. M'vH30ypr, MexdyHapoOHoe asmopcKoe npaso U CMexXHbIe rpasa ~ 8 pamMKax
u 3a pamkamu bepHckoli KoneeHyuu, Oxford, Vol. |., ctp. 602
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HauunHas ¢ nepson ceccun, MKI'P nogaepxvean paboTy, HanpaBrieHHyIo Ha pa3paboTky
pykoBogsaLwwmx npuHumnos BONC B obnactu nHtennektyanbHon coOOCTBEHHOCTM MO AOCTYNY U
COBMECTHOMY MCMOMb30BaHUIO Bbirod. bbino npeanoxeHo, 4tobbl 3TM pykoBOAALLME NPUHLMMBI
ObINN OCHOBaHbI Ha cUCTEMATMYECKOM 0630pe AENCTBYHOLLMX N TUMOBbLIX KOHTPAKTHBIX
cornatueHunn B gopme 6a3sbl aaHHbIXx BOUNC, coaep:kallien cornalieHns B oonactu
6ropasHoobpasus, CBs3aHHbIe C JOCTYNOM U COBMECTHBLIM UCNONb30BaHMeM Bbiroa™.

MepBbiii NPOekT® Bbin NOArOTOBIEH C YHETOM ONepaTUBHbIX MPUHLMMOB, onpeaeneHHbIx MKIP
ANa pa3paboTKy TakMX PYKOBOAALMX NPMHLMMIOB®. O3TOT npoekT 6bin nosxe 06HOBMEH C
y4eToM Lienen cemHaauaron ceccumn MKIP?.

Llenb pykoBoasLMX NPUHLMMNOB B 06M1acTN MHTENNEeKTyarnbHon co6CTBEHHOCTU AN AOCTyna U
COBMECTHOrO Nosfib30BaHMsA BbiIro4amuy 3aktoyaeTcs B 0kasaHMM NOMOLLM NpoBangepam v
nony4aTensim reHeTUYeCKUX pecypcoB, B npoLecce obcyxaeHns, pa3paboTkv U NOArOTOBKM
MPOEKTOB 311EMEHTOB B3aMMOCOr1aCoBaHHbIX YCIOBUIA ANt 4OCTYNa K reHeTUYECKMM pecypcam
N COBMECTHOrO Nosb3oBaHns Bbirogamu. OHM UNMCTPUPYIOT NpakTuyeckue sonpockl NC, ¢
KOTOPbIMX MOTYT CTONKHYTLCS NMpoBaiaepbl U nonyyYateny npyu obcyXaeHny cornatleHus,
KOHTpaKTa Unu nuueHsnn. PasHoobpasne HaumoHanbHOro 3akoHoAaTeNnbCTBa U NPaKTUYeCcKMX
MHTEpPEeCcoB NpoBaaepoB 1 NnornyyaTenen MoxeT NPMBECTU K LUMPOKOMY AnanasoHy
BO3MOXHOCTEW Bblbopa Npu 06Cy>KAeHUN U NOATOTOBKE NPOEKTa pearibHbIX NOMOXEHWIA.
MoaToMy pykoBOAsILLME NPUHLMMNBI MOTYT Oka3aTb NOAAEPXKKY NpoBanaepam v nonyyatensim B
obecrneyeHMn paBHONPABHOIO AOCTYNa 1 COBMECTHOrO NoSb30BaHWUs Bbirogamu Ha
B3aMMOCOIIacoBaHHbIX YCMOBUSIX, HO HE NpeaycMaTpuBaTth 0AHY Moaernb unu Habop
BapVaHTOB.

Kpome Toro, HU4TO B 3TUX PYKOBOASALLMX NMPUHLMNAX HE AOIMKHO UCTONKOBbLIBATLCS Kak
3aTparvBaroLlee CyBepeHHble npaBa rocy4apCTB Ha X NPUPOAHbIE Pecypchl, BKIOYas UX
NnpaBo yCTaHaBNMBaTb YCMNOBMS U NOMOXEHWUsI ANS 4OCTYNa U COBMECTHOMO Nofb30BaHus
Bbirogamu. PykoBoasiLine npuHLMbl AOMKHbI OblTb TONBKO 406POBONBHBIMU U
nnnocTpaTnBHbIMU. OHM He NpeaHa3HayYeHbl AN 3aMeHbl COOTBETCTBYHOLLENO
MeXAyHapOAHOrO, PErMoHanbHOMO 1 HALMOHANLHOIO 3aKoHoAaTeNnbCcTBa .

Tpaﬂ,VILI,VIOHHbIe 3HaHNA 4acCTo CBA3aHbl C reHeTU4eCKMMun pecypcamim, 1 3To MOXeT AaTb
UeHHOoe npeacrtaBrieHne O TOM, Kak reHeTu4eCckme pecypcCbl MOXHO COXPaHUTb, nNogaepxatb 1
ncnonb3oBaTb Ha bnaro l-IeJ'IOBe‘-IeCTBaBg. PyKOBOD,FlLLl,VIe NPUHLUUNbI TaKXe pacnpoCTpaHATCA
Ha TpagununoHHble 3HaHUA, CBA3aHHbIE C TEHETUYECKNMUA pecypcaMMQO.

MexayHapoaHas nateHTHasa knaccudukauus (MIK)

MexayHapoaHas nateHTHasa knaccudpumkauyusa (MIK) onpeaensaeTcs Kak «mepapxmyeckas
cucTema, B KOTOPOW BCHA TEXHMKA B LIENTOM rnogpasaeneHa Ha pag pasfernos, Knaccos,
nogknaccos u rpynn. Knaccudgpukaumna 9BnsgeTca He3aBUCUMbIM OT S3blka MHCTPYMEHTOM,
He3aMeHMMbIM NpY NPoBeAEHUN NMoncka NaTeHTHbIX AOKYMEHTOB Ha onpeaeneHne n3BecTHOro
YPOBHS TEXHUKN B KOHKPETHOMN TexHu4eckomn obnactu»®’.

84 Cwm. pokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.

8 Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (F'eHeTnyeckne pecypcbl: MNpoekT pyKoBOASALWMX NPUHLMUMIOB B OTHOLLEHMM
4OCTyna v cnpaBeiIMBOro COBMECTHOIO Nofb30BaHUS BbIrogamu)
Cwm. onepaTuBHble npuHumMnbl B gokymeHTe WIPO/GRTKF/IC/2/3, Paspen V.B, ctp. 50
Cwm. gokymeHT WIPO/GRTKF/IC/17/INF/12 (FTeHeTudeckue pecypcbl: MpoekT pykoBOAALMX NPUHLIMNOB B
o6nacTv UHTeNNeKTyanbHON COGCTBEHHOCTU B OTHOLLEHUM AOCTYNA U CNpaBeafiMBOro COBMECTHOMO
Nonb30BaHNs Bbirogamun: OOHOBMEHHbIA BapuaHT)

Tam xe.

Tam xe, cTp. 4 NpunoxeHus.

% Cwm. gokymeHT WIPO/GRTKF/IC/17/INF/12.

" Tnoccapuit BOWC Ha noptane PATENTSCOPE.
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MK 6bina yupexgeHa Cmpacbypackum coanaweHuem o MexxdyHapoOHOU nameHmMHouU
knaccugpukayuu 1971 r. Ctatba 2(1)(a) npegycmatpuBaeT, UTo «Knaccudukaums BKIIOYaeT:
(i) TekcT, pa3paboTaHHbIN COrnacHoO NonoXxeHnsam EBponenckon KOHBEHLMN MO
MexayHapoaHou knaccmdukaumm naTeHToB Ha n3obpeTteHnst ot 19 aekabpsa 1954 r.
(HasbiBaeMou HUXxe «EBponerickasi KOHBEHLUMNSA» ), KOTOPbIA BCTYNUI B cuNy 1 G6b1n onybnukosaH
"eHepanbHbIM cekpeTapem EBponenckoro Coseta 1 ceHTaAbpa 1968 r.; (ii) nameHeHus,
KOTOpble BCTYNUNKN B CMITY COrnacHo ctaTtbe 2(2) EBponenckon KOHBEHLMM 40 BCTYMNIEHUS B
cuny Hactoswero Cornawenus; (iii) n3mMeHeHus, BHeCEeHHble BNOCNeaCTBUM B COOTBETCTBUN
CO CTaTbewn 5, KOTOpble BCTYNAKT B CUITYy COrMacHO MONMOXEHUAM CTaTbu 6».

M3obpeTaTenbcknim ypoBeHb

N3o6peTaTenbckuin ypoBeHb (Takke onpegensemblii Kak «k HeOYeBUOHOCTbY») ABMSAETCA OQHUM
N3 KpUTEPMEB NATEHTOCMOCOOHOCTU, CBA3AHHbIN C BONPOCOM O TOM, 6bIn10 N n3obpeteHne
OYeBUOHLIM ANA Nuua, obnagarLLero obbIYHLIMU 3HaHMAMM B AaHHOI obnacTu®.

B cooTtBetcTBUM co cTaTben 33 PCT 3aaBneHHOe n3obpeTeHne cuntaeTca COOTBETCTBYHOLLNM
n3obpeTaTenbCcKOMy YPOBHIO «ECMM OHO, NPMHUMAas BO BHYMaHVe NpeaLlecTByOLNIA YyPOBEHb
TEXHWKM, Kak OH onpegeneH VNHCTpyKumen, Ha yCTaHOBMEHHYO COOTBETCTBYIOLLYIO AaTy He
ABNAETCA 04eBMAHBIM NS CneumanvMcToB B JaHHOW obnactuy.

B ctaTtbe 56 EBponeickor nateHTHoM koHBeHUnn n Pasgene 35 U.S.C. 103 cogepxarcs
aHanornyHble onpefernexusa. B Pasgene 35 U.S.C. 103 ucnonbayeTcs 3KBMBaNEHTHbIN TEPMUH
«HeoYeBUAOHbIN OO BEKT.

JInueH3noHHbIe cornaweHus

JNnLeH3NoHHbIE cornalleHust oNpeaensatoTCs Kak CornalleHus, npegycmaTtpysaroLmne
onpefeneHHoe paspeLleHHOe UCMOoNb30BaHWE MaTepuarnos UM nNpae, KOTOPbIE YNONMHOMOYEH
NpefocTaBnsATb NpoBanaep, HanpMMep, CornaLleHns O NMLEH3NPOBAHMMN UCMOSb30BaHUS
reHeTUYECKMX PECYPCOB B KAYECTBE Hay4YHO-MCCNeaoBaTeNbCKUX CPEeACTB, UMK O
NMLEH3NPOBaHNM NCMOSb30BaHUSI B3ANMOCBSI3aHHbIX TPAAULMOHHbBIX 3HAHWUIA UNK ApYruxX npas
WHTenneKkTyanbHoit cobcTeeHHoCTU™,

OrpaHnyeHusn

CornacHo topugunyeckomy crioBapto bnaka «orpaHnyeHne» o3HavaeT akT yCTaHOBNEHUS
OrpaHMYeHUn, orpaHNYEHHOCTb, OrpaHMuYnTENbHY0 Mepy. CnoBo «orpaHnyeHns»,
“cnonb3yemoe Hapsidy CO CIIOBOM «MCKITIOUEHUSA», O3HAYaeT «rpaHuLbl» unu «npegensi».*
[na coxpaHeHunsa Hagnexawero 6anaHca MHTepecoB NpaBoobnagartenen u nonb3osaTenen
OXpaHsAeMbIX NPOM3BEAEHMI 3aKOHbI B 06M1aCT aBTOPCKOro npaesa MoryT npeaycMaTpuBath
onpeaeneHHble OrpaHMYeHns UMYLLECTBEHHbIX NPaB — Crly4yaun, B KOTOPbIX OXpaHseMble
npou3BeaeHns MOryT Ucnosnb3oBaTbecsl 6e3 paspelleHns npaBoobragaTens n npu ycnosmm
BbINMaTbl KOMNEHcaLum unu 6e3 atoro ycnosus™.

B bepHckol KoHseHyuu 06 oxpaHe niumepamypHbIX U XyO0KeCmMBEHHbIX rpou3sedeHul
1971 r. cogepxaTtca ycroBusi, B COOTBETCTBUM C KOTOPbIMW NpaBa aBTOPOB MOryT ObITb

92 CnpaBoyHnk BONC no uHtennektyanbHol cobcteeHHocTH, Mybnnkaumsa BOUC Ne489 (E), 2008 r., cTp. 20.

% Cwm. gokymeHT WIPO/GRTKF/IC/17/INF/12.

% WccnenosaHie «MckmoueHms 1 OrpaHNYeHns B aBTOPCKOM MpaBe N CMEXHbIX MpaBax», nogrotosneHo MNbepom
Cwupunennun WCT-WPPT/IMP/1,1999 r., cTp. 2.

Pasnen Be6-carita BOMC, nocBsiLLEHHbBIA aBTOPCKOMY MpPaBy U CMEXHbLIM NpaBaMm:
http://www.wipo.int/copyright/en/limitations/index.htmi.
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OrpaHunyeHbl, B CBA3M C YeM MOXET ObITb paspeLleHo cBo6ogHOe NCMONb3oBaHMe
npousseaeHnii®®. [ins onpegeneHns yCrnosuii, B COOTBETCTBUM C KOTOPLIMI MOXET BbITh
BBEJIEHO OrpaHnyeHmne, paspaboTaHa TpexcTyneHyaTas nposepka® . OTa nposepka Takke
npegycmoTpeHa B ctatbe 13 CornawweHna BcemupHon Toproson opraHmusaumm (BTO) no
TOProBbIM acnekTam npaB MHTennekTyanbHon cobctBeHHocTM 1994 r. (Cornawenns TPUMC),
cratbe 10 Jorosopa BOWC no asTopckomy npasy (OAlT) B kayecTBe NpoBepkn ans
NCKIMIOYEHUIN N OrpaHUYEeHNn BCEX NMYLLECTBEHHbIX NPaB B paMKax aBTOPCKOro npasa. B ctatbe
16 Jorosopa BOUC no ncnonHenusam n gooHorpammam (ON®P) sta nposepka
pacnpocTpaHaeTCcs Ha npaBa UCMONHUTENEN KU Npon3BoauTenen hoHorpamm, KoTopble

oxBaTblBaeT AaHHbI gorosop®.
CornalieHus o nepegaye matepuana

CornaweHuns 0 nepegaye maTepuana npeactaBnaT cobor cornawleHns, Mcnonb3yemble B
KOMMEpPYECKUX U akageMNYecknx NapTHEPCKUX Hay4HbIX MCCNeaoBaHUAX, BKITHOYAOLLMX
nepegady 6uonornyeckux MaTepmarnos, Takmx, Kak 3apoAbllieBas nrnasMma, MUMKPOOpraHnu3ambl u
KNeTOYHble KyNnbTypbl C Lenbio obMeHa maTepyanaMmm Mexay nposangepom u nonyvarenem v
onpeaeneHne ycnosui AOCTyNa K rocyJapCTBEHHbIM KOMMEKUMSM 3apobILLeBOn Niasmel,
ceMeHHbIM hOHAAM WU reHeTndeckum pecypcam in situ®. BOUC paspabotana 6a3y aaHHbIX
cornaweHui B obnactn 6uopasHoobpasnsi, UMEHLLNX OTHOLLEHME K JOCTYNY U COBMECTHOMY
MCNONb30BaHMWIO BbIrog, COAEPXaLLMX KOHTPaKTHbIE MOMOXEHUS, Kacatowmnecs nepegadv u
ncnonb3oBaHNs reHeTuyeckmnx pecypcos’®. MpoaoBONLCTBEHHASA 1 CENbCKOXO3ANCTBEHHAS
opranmsaums (PAQO) paspaboTtana n npmHsna B 2006 r. CTangapTHOe cornalleHme o nepegade
maTtepuana (CCIM), Heobxoanmoe ansa peanusaumn MexagyHapogHoro gorosopa o
pacTUTENbHbIX FEHETUYECKNX pecypcax Af1s NPoU3BOACTBa NPOOBOSLCTBUSA U BeAEHNS
cenbckoro xo3sancTea (2001 r.)'°". B npunoxernn | k BOHHCKUM PyKOBOASLLMM NPUHLMNAM MO
obecneyvyeHunto OCTyna K reHeTU4EeCKMM pecypcam U COBMECTHOIO UCMOMb30BaHUA Ha
crnpaBeanIMBOM M paBHOW OCHOBE BbIrOf OT UX NPUMEHEHUS COAEPXKAaTCSA ANeMeHTbl AN
BKITOYEHMS B COrnalleHns o nepegadye matepuarnos.

MuHumym nokymeHtauum PCT

B cootBeTcTBMM ¢ MMoccapuem TepMrHoB PCT, MMHUMYM OOKYMEHTaLMN MOXET onpeaensTbes
KaK «JOKYMEHTbI, B KOTOPbIX MEXAYHapPOAHbIV MOVCKOBLIN OpraH AOMKeH OCYLLEeCTBATb NOUCK
COOTBETCTBYHOLLErO NPeaLLeCTBYIOLWErO YPOBHSA TEXHUKN. DTO Takke OTHOCUTCS K opraHam
MeXa4yHapoaHOW NpeaBapUTENbHON SKCNepTU3bl ANs Lienen NpoBeaeHUst 3KCnepTm3bl.
[lokymeHTauusi BKNoYaeT HEKOTopble OnybnMKOBaHHbIE NaTEHTHbIE JOKYMEHTbI M HENATEHTHYIO
nuTeparypy, cogepxallytocsi B cnucke, onybnvkoBaHHoM MexayHapoaHbiM 61opo. MuHumym

OOKyMeHTauuu nepeyucneH B npasune 34 NHCTpyKLMMU K PCT»'%.

B pykoBoasALLMX NpUHLMNAX AN NPOBEAEHMS MeXayHapoaHoro nomcka no npoueaype PCT
MUHMMYM OOKYMEHTaLMn Ons MexayHapo4HOro noncka onpeaensietcs kak «nogbopka
[OKYMEHTOB, OpraHu3oBaHHasi B cuctematmyeckon doopme (MNu AoCcTynHasi MHbIM
cucTemaTuyeckum obpasom) Ans uenen NpoBedeHust Moncka B COOTBETCTBMU C OTHOCSLLMMCS K
06beKTy coaepxaHMeM OOKYMEHTOB, KOTOpble NpeAcTaBnstoT cobol rnaBHbIM 06pasom

96
97
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MyHkT 1 ctatby 10.

MyHkT 2 cTaTtby 9.

My6nukauus BOUC «PykoBoacteo BOUC no poroBopam B 06nacty aBTOPCKOro npaea M CMEXHbIX NpaB u
'moccapuii TepMUHOB MO aBTOPCKOMY MpaBy M CMEXHbIM npaBam», BOUC, ctp. 313.

% Cm. pokymeHT WIPO/GRTKF/IC/17/INF/12

100 HocTynHo Ha: http://www.wipo.int/tk/en/databases/contracts/index.html

101 HocTynHo Ha: ftp:/ftp.fao.org/ag/cgrfa/gb1/SMTAe.pdf

102 OocTynHo Ha: http://www.wipo.int/pct/en/texts/glossary.html#M
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NaTeHTHbIE JOKYMEHTbI, AOMOSHEHHbIE PSAOOM CTaTel U3 NepuoaNYEecKnX U3gaHui n Opyrux

BWJOB HenaTeHTHON nuTepaTypbi» ',

B despane 2003 r. Ha cegbMon ceccun 3acegaHna MexayHapoaHbIx opraHoB B pamkax PCT
ObIN0 4OCTUMHYTO cornalleHne B NpuHUMNE O TOM, YTO JOKYMEHTaUMs No TPaanLMOHHbIM
3HaHWMSM O0MMKHa ObiTb BKNOYEHA B YacTb MUHMMYMa AokymeHTaumm PCT, oTHocALytoCA K
HenaTeHTHon nuTepaType'™. Hanpumep, B AokymeHTe «MuHMMyM AokymeHTaumm PCT —
Cnvcok nepnoanyecknx nsgaHui: nepuoanyeckne n3gaHus, UCrnonb3yemMble 4s novcka u
akenepTusbl» VHOMACKUIA XypHan TpaguunoHHbIX 3HaHU 1 Kopenckun xxypHan TpaanuuoHHbIX
3HaHWU onpeeneHbl kak HenaTeHTHasa nuTepaTypa.

MeHbLUMHCTBO

CornacHo topuanyeckoMy crioBapto bnaka TepMUH «MEHbLUMHCTBO» 0603HaYaeT rpynny nu,
KOTOpble HEKOTOPLIM 06pa3oM OTNNYaTCA OT GONbLUMHCTBA, B pe3yrbTaTe Yero C HUMK
MHorga obpallalTcsi HEOAMHAKOBO.

MeHbLUMHCTBOM SIBNSIETCS rpynna, B YCNEHHOM OTHOLUEHUM yCTynaroLas GonbLLMHCTBY
HaceneHusl rocyaapcTBa U HaXoAsALWAsCA B HEAOMUHUPYHOLLLEM MOMOXEHUN, YNeHbl KOTOPOW
o6nagatoT STHUYECKUMU, PENTUTMO3HBIMU UMW A3bIKOBLIMU XapaKTePUCTUKAMW, OTIIMYHBIMU OT
XapaKTepUCTMK OCTanbHOIO HAaCeNeHusl, U KOTOpble UCMbITbIBAOT YYBCTBO CONUAAPHOCTU, AaxXe
€CIN OHO He NPOoSIBISIETCS AABHO, HAaNpaBfieHHOe Ha COXpaHEeHUe MX KynbTypbl, TpaauUM,

penurium unu sssika'®.

B cooTtBeTCTBUM C [eknapayuell o npasax /ul, npuHadnexawux K HayUoHanbHbIM Uu
SMHUYECKUM, pesiu2u03HbIM U S13bIKO8bIM MeHbwuHcmeam (1992 r.), nuua, npuHagnexatiune K
MEHbLLVHCTBAM, MEIOT NPaBo MOMb30BaTbCA AOCTOSHUAMU CBOEN KyNbTypbl 6e3
BMeLLaTeNbCTBA UMK AUCKPUMMUHALMK B Kakoii Bbl To HM 6bino dopme’®. Mocynapctsa
OXPaHSIOT Ha UX COOTBETCTBYIOLLIMX TEPPUTOPUSIX CYLLIECTBOBAHME 1 CAMOBLITHOCTb
HaLMOHAIbHbIX NN 3THUYECKUX, KYNbTYPHBIX, PEMUTMO3HBIX U S3bIKOBbLIX MEHBLUMHCTB 1
MOOLLPSIOT CO3AaHVE YCIOBWIA ANS PasBUTUSA 3TON camobbiTHoCTH '

B cootBeTcTBMM C MexOyHapoOHbIM Nakmom O epax0aHCKUX U noaumuyYecKux npasax

(1966 r.) B TeX CTpaHax, rae CyLeCTBYOT 3THUYECKME, PESNTUTNO3HbIE N 3bIKOBbIE
MEHbLUNHCTBA, NMuaM, NpuHaanexawimm K TaKuM MEHbLUMHCTBAM, He MOXET ObiTb OTKa3aHO B
npaBe COBMECTHO C APYrMMU YrieHaMn TOM e rpynmbl NOfIb30BaTbCA CBOEM KyIbTYpPOW,
MCNOBEeAOBaTbL CBOK PEMMUINIO0 M UCNOMHATL ee 06psAabl, a Takke Nonb30BaTbCA POAHBIM

A3bikom %,

He3akoHHOe npucBoeHue

108 MyHkT IX-2.1 PykoBogsALWMX NpUHUMIOB AN NpoBeAeHUs MexayHapoaHoro noucka no npouenype PCT

(nemnctByeT c 18 ceHTs6ps 1998 1.)
MuHumym gokymeHTtauum PCT, gokymeHT PCT/MIA/9/4

dpaHyecko Kanoptopwu, 6biBlwmnin CneunansHbii goknagumk OOH, 1979 r., Ha koToporo ccbinaetcs Autep
KyrenbmaHH B pabote «OxpaHa nuu, NpUHaanexalnx K MEHbLUMHCTBAM, U KyNbTYpPHOro pa3Hoobpasus
KOPEHHbIX HapoZdoB» noAa pea. A. dooH borganaun n P. Bonbddpym, KOpnanyecknin exxerogHmk OOH, Vol. 11,
2007 r., cTp. 237.

MyHkT 1 cTaThn 2 [eknapauun o npaBax Nuu, NpUHaanexaiux K HaL(7I/IOHaJ‘IbeIM WNN 3THUYECKUM,
PENUIMO3HBIM U A3bIKOBLIM MEHbLLLMHCTBAM, NMPUHSTON pe3ontounen eHepanbHoin Accamb6nen ot 18
aekabpsa 1992 r.

MyHkT 1 cTatby 1 [eknapauumn o npaBax fuu, NPUHAANEXALMX K HALMOHANbHBLIM UM 3THUYECKUM,
PENUIMO3HBIM U A3bIKOBLIM MEHBLLLUMHCTBAM..

Cratbs 27 MexayHapogHOro nakta o rpaXkgaHCKMX U NONIMTUYECKUX MpaBax, NPUHATOrO U OTKPLITOro Ans
noanucaHusi, patudmkaumm n npucoeamHeHns pesontoumnen MeHepanbHo Accambnen 2200A (XXI) ot

16 nekabps 1966 r., BcTynueLiero B cuny 23 mapta 1976 r.
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B obnacTtu nHtennektyanbHoOM COGCTBEHHOCTM OpMANYECKMIA crioBapb bnaka onpegenser
«HEe3aKOHHOE NPUCBOEHUE» KaK «OCHOBaHHbIM Ha obLieM npaBe AeNuKT 3a UCMOfb30BaHMe He
OXpPaHAEMOW aBTOPCKNM NPpaBoOM MHpOpMaLMM Unu naen, KoTopble opraHnsauma cobupaet u
pacnpocTpaHsaeT aAnsa n3snevyeHnsa NpmbbInmn ¢ Lenbo HegobpoCOBECTHOM KOHKYPEHLMM C 3TOM
opraHusaumen, unu 3a KoNnMpoBaHWe NPON3BEAEHMUS, aBTOP KOTOPOro eLe He nctpebosan unu
He MONy4Yusn UCKIIYUTENbHbBIX NPaB Ha NpoussegeHue. [...] dnemMmeHTaMmn He3aKOHHOro
NPUCBOEHUA ABNATCA cneaytowme: (1) ucrew, 4OMKHO ObITb, BOXWUN BpeMS, EHbIM UMK
ycunus ansa cbopa nHdopmauun, (2) oTBETUMK, AOIMKHO ObIThb, NONy4mn nHgpopmaumto 6e3
Kakux-nnbo aHanormyHbIX BNOXEHUN, 1 (3) nctew, OMMKHO ObITb, MOHEC KOHKYPEHTHbIV yLLep6
BBUAY NOAOGHbIX AENCTBUI OTBETUMKAY.

[envkT B CBA3M C HE3AKOHHbLIM NMPUCBOEHUEM SIBMAIETCS YaCcTbio 3aKOHOAATENLCTBA O
He406GPOCOBECTHOMN KOHKYPEHLIMM B CUCTEME NpeELedeHTHOro npasa. Takum o6pasom,
He3aKOHHOE NMPUCBOEHME BrieYeT 3a coboi NPOTMBONPABHOE UMM HEYECTHOE NCNONb30BaHNe
MY 3aMMCTBOBaHME YY>KOW COOCTBEHHOCTM, U 4acTo MCronb3yeTcst AN 060CHOBaHMS Ucka B
Tex cnyvasix, korga He Obiny HapyLLeHbl NpaBa COGCTBEHHOCTM Kak TakoBble. HesakoHHoe
NPUCBOEHME MOXET UMETb OTHOLLEHME K MPOTMBOMNPaABHOMY 3aUMCTBOBAHUIO NN
MOLLEHHUYECKOMY MPUCBOEHUIO CPEACTB UM UMYLLLECTBA, KOTOPbIE BBEPEHLI OAHOMY ML, HO
Ha caMoM fere npuHaanexaT Apyromy.

Tak, ctaTbs 3 npoekTa 3akoHa «[llpasosgass cmpykmypa oxpaHbl mpaduyUuoHHbIX 3HaHul 8 Llipu-
JlaHke» 2009 r. onpenensieT «He3akoOHHOE NPUCBOEHNE» Kak «(i) NnpuobpeTeHne, NpucBoeHne
NN NCNonb3oBaHve TPaAULMOHHBLIX 3HAHWUM B HApYLLEeHNe MONOXeHUN 3Toro 3akoHa, (ii)
n3BreyYeHne BbIrogbl U3 NpuobpeTeHns, NPUCBOEHUSA NN UCMOMb30BaHUSA TPaAULMOHHbIX
3HaHW, Korga nuuy, Kotopoe npuobpeTaeT, npucBanBaeT UNn NCNonb3yeT TPaaULNOHHbIE
3HaHWS, M3BECTHO UITM HEU3BECTHO MO NpUYMHe HEBPEXHOCTU, YTO TPaAMLUMNOHHbBIE 3HAHUS
ObInn NprMobpeTeHbl, NPUCBOEHbI NN NCNOMNBb30BaHbI NOObIMKN HECNpaBeaAIMBLIMU CPEACTBaMM,
u (iii) opyrue Buabl KOMMEPYECKON OeATeNbHOCTU, NPOTUBOPEYaLLME YECTHOW NPaKTUKe,

KOTOpPbIE NO3BONIAKT U3BJIEKaTb HECMNpaBeaIMBYyrO Bbiroay 13 TpagnumMOHHbIX 3HaHI/II7I»109.

HenpaBomepHoe ucnonb3oBaHue'°

B obnacTtu naTeHTOB topuanyeckuii crnoBapb bnaka onpegensiet «HenpaBomepHoe
NCNoNb30BaHNE» KaK «MCMOMNb30BaHWE NaTeHTa Unu ¢ Lenbto NpoaneHns encTBums
NCKITIOMUTENBbHOO NpaBa Ha He3anaTeHTOBaHHbIe TOBApPbIl, UMK C Lienblo HapyLLeHus
aHTUTPECTOBCKOro 3akoHoaaTtenbcTa». CrioBapy onpeaensoT HenpaBoMepHoe
MCNonNb30oBaHME Kak HenpaBuUIlbHOE, HEBEPHOE UMW HEHaANeXalee ncnonb3osaHme, nMbo
HenpasunbHOE NpuMeHeHne. HenpaBomMepHOe UCMOoNb30BaHUE MOXET TakkKe O03HayaTb
HeHaanexaliee unu YpeamepHoe npumMeHeHne, Nnbo AenCTBUSA, KOTOPbIE U3MEHSAIOT MPUCYLLYIO
Lenb UM HasHaYeHne Yero-To.

109 Pabounin jokymeHT, Bepcus oT 1 siHeapsi 2009 r. «lpaBasi CTpykTypa oxpaHbl TpaguLMOHHbIX 3HaHuii B Lpu-

ITaHke».

HekoTopble generauum npegnaranu 4o6aBuTb TEPMUH «HENPABOMEPHOE MCTOMb30BaHNE» B TEKCT
aokymeHTa «OxpaHa TpaaWUMOHHBIX 3HAHWI: NepecMoTpeHHble Lenu u npuHumunel» (WIPO/GRTKF/IC/18/5
Prov.), Hanpumep, generauus MingoHeanm n generauma Mekcukn. OpHako generaums ABCTpanum oTMeTuna,
YTO «HernpaBoMepHOEe UCMoSb3oBaHUE» NPeACcTaBnseT coGol TePMUH, UCMOSb3YEeMbI B KOHTEKCTE
KoHBeHUmM o BronormyeckoM pasHoobpasum B pamkax NpoekTa TEKCTa Asi NepPeroBOPOB MEXAYHAPO4HOro
pexvma JocTyna v COBMECTHOMO UCMOMb30BaHNS BbIFOA, OT FTEHETUYECKUX PECYPCOB U CBA3AHHBLIX C HUMU
TpaanLMOHHbIX 3HaHWIA. OH Gbin MCNOMb30BaH NPUMEHUTENBHO K EWCTBUSIM, KOTOPbLIE NPOTMBOPEYaT
cornacoBaHHbIM Ha B3aUMHOW OCHOBE YCITOBUSIM, B TO BPEMS KaK TEPMUH «HE3aKOHHOE MPUCBOEHUE» UMeeT
OTHOLLIEHME MMEHHO K NpnobpeTeHunio 6e3 npeaBapuTenbHOro obocHoBaHHOro cornacus. OHa npussana K
AanbHenwemy obCyxaeHWIo Bonpoca 0 3Ha4YeHWUM 3TX TEPMMHOB B paMkax 3aToro KommTeTa n B €BA3M C
WHTENNEeKTyanbHON COOCTBEHHOCTBIO, @ HE AOCTYNOM K TPaAMLMOHHBIM 3HAHUAM, CBA3aHHbLIM C
reHeTMYECKUMN PeECypCcamMMm.
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N3meHeHne

M3meHeHnem sBnsieTca nepemeHa B 4eM-nunbo (ropungudeckuii cnosapb bnaka). 3toT TepmuH
SABMSIETCS CMHOHMMOM nepeaenkn. B ctatbe 6bis bepHckoli KoHseHyuu 06 oxpaHe
JiumepamypHbIx U Xy0oxXecmeeHHbIx npousdgedeHuti (1971 r.) npegycMoTpeHO, MOMUMO
npoyero, NpaBo aBTopa NPOTUBOLAENCTBOBATL BCAKOMY U3BPALLEHUIO, UCKAXKEHWNIO NN MHOMY
N3MEHEHMIO NPOU3BEAEHNS, CMOCOOHOMY HaHecTu yepb YecTy unu penytauum aBTopa.

My3blkanbHoOe BblpaXeHue
My3blkanbHbIMW BblpaXXeHUSIMN ABASIOTCA BblpaXXeHUS NOCPEeACTBOM 3BYKOB My3bn<|/|.111
UckaxeHne

CornacHo onpeaeneHunto OkcOpACKOro crioBaps aHrMUNCKOro SA3blka TEPMUH «UCKaXKEHUE»
O3HaYaeT aKT OTCEYEHUS UMK U3bATUSA HYacTU Yero-nnbo, 0COBEHHO KHUMM UITN UHOTO
AOKYMEHTA; U3MEHEHMNE UNN YHUUTOXEHNE YacTu coaepKaHus unum aHadeHus. B cootBeTcTBUM
co cTaTbewn 6bis BepHckol KoHeeHuuu 06 oxpaHe rnumepamypHbiX U XyO0KeCmMEeHHbIX
npoussedeHul (1971 r.) oxpaHa OT UCKaXXEHMA ABNSETCA OOHUM U3 aTpUByTOB NUYHBIX
HEeMMyLLLECTBEHHbIX NpaB aBTopa.

B3anmHoe yBaxxeHue

B npeambyne Heknapauyuu OOH o npasax kopeHHbIx Hapodos (2007 r.) B3auMHOe yBaxeHue
paccmaTpuBaeTCcs Kak 3anor JOCTUXKEHUI, K KOTOPbIM crieqyeT CTPEMUTBLCSA B AyXe
coTpyaHunyecta. CornacHo onpegenexmto OKcopacKoro CrnoBaps aHrMNCKoro s3bika, CrnoBo
«B3aVMHbIV» OTHOCUTCA K ABYM U Bonee noasiM, CNbITbIBAOLWMUM OPYT K APYry OAWHAKOBbIE
YyBCTBA, MeXAy KOTOPbIMW CYyLLECTBYIOT ABYCTOPOHHME OTHOLLEHNS.

B3saunmocornacoBaHHble ycnoBus

Kpome npusHaHus npaBa HaLMOHanNbHbIX NPaBUTENbLCTB ONpeaensaTb YCroBusa AocTyna K
reHeTU4eCcKNM pecypcam, NyHKT 4 ctaten 15 KoHeeHyuu o buonoaudyeckom pasHoobpasuu
(1992 r.) npegycmaTtpumBaeT, 4TO «4OCTYM, B Cryvae ero npefoctaBneHnsi, obecnevmBaeTca Ha
B3aMMHO COrfacoBaHHbIX YCNOBUAX U PETYNMPYETCS NONOXEHUSIMU HAaCTOSILLIEN CTaTbUy.
WcnonHuTenbHbin cekpeTapb KBP oTmevaeT, YTo «KOHTpaKThbl ABnA0TCA Hambonee obLien
hOpMOIt perncTpaLmm «B3anMHO COrNacoBaHHbLIX ycrioBuin» 2. B ctaTbax 41-44 BOHHCKMX
PYKOBOSALLMX MPUHLMNOB No obecrneyeHnto AoCTyna K reHeTUYeCKUM pecypcam M COBMECTHOrO
MCNONb30BaHWSA Ha CrpaBeasiMBOM U paBHOM OCHOBE BbIFO4 OT UX NPUMEHEHUS U3TTOXEHbI
HEKOTOpble OCHOBHbIE TPeOOBaHNA B OTHOLLEHNM B3aUMHO COrfacoBaHHbIX YCITOBUNA.

Cratbs 18 Haeolickoao rnpomokorna peaynuposaHuss docmyra K 2eHemuy4ecKumM pecypcam u
CO8MECMHO20 UCIMOMb308aHUS Ha cripasednueoll U pagHol OCHO8e 8bI200 OM UX MPUMEHEeHUs
K KoHseHuyuu o buonozudyeckom pasHoobpasuu (2010 r.) cneymansbHO kacaetcsa cobniogeHns
B3aMMOCOIIaCoBaHHbIX YCNOBUIA, NpeaycmaTtpueas, Yto «1. Mpu BbINOMHEHWUN NONOXEHUHA,
yKkasaHHbIX B nognyHkTe (i) nyHkTa 3 (g) ctaTbn 6 1 B ctatbe 7, Kaxkgast CTopoHa nooLupseT
NOCTaBLUUKOB M NOSb30BaTENENn reHeTUYECKUX PECYPCOB U/UNN TPAAULMOHHBIX 3HAHUN,
CBSI3aHHbIX C rEHETUYECKMMU pecypcamu, BKIOYas No Mepe HeobxoaMmMocTu BO
B3aMMOCOracoBaHHbIE YCNOBMSA NOMOXeHUs 06 yperynmpoBaHmMm Cnopos, BKAovaLwme: (a)
IOPUCAMKLMIO, B KOTOPYIO OHU NepegayT nobon npouecc yperynuposaHus cnopos; (b)

" Pasgen 2 TunoBbIx NONOXEHWIN AN HALMOHAsbHbIX 3aKOHOOATENLCTB 06 oxpaHe pornbKriopa OT HE3aKOHHOIO

MCNONb30BaHUA U APYrMx HaHOCALWMX yuepb gencteni, 1982 r.
"2 Cm. gokymeHT UNEP/CBD/COP/4/22, nyHKT 32.
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NPUMEHUMbINA 3aKOH; W/unu (C) BapuaHTbl anbTEPHATUBHOIO yperynnpoBaHnsi CNOpPOoB, Takue
Kak nocpegHu4ecTBo nnm apoutpax. 2. Kaxgas CtopoHa obecneunBaeT BO3MOXHOCTb
obpalLeHnsi 3a NOMOLLLIO B pamMKax CBOMX NPaBOBbIX CUCTEM B COOTBETCTBMM C MPUMEHUMbIMI
tOPUCONKUMOHHBIMU TpeboBaHNSMN B CryvasX BO3HUKHOBEHUS CMOPOB, MPOUCTEKAOLWMX U3
B3ammocornacoBaHHbix ycnosun. 3. Kaxgas CTopoHa NpUHUMAaET B COOTBETCTBYHOLLMX
cny4vasx acpdekTnBHbIE Mepbl Ana: (a) obecneyeHnst 4OCTyNa K NpaBoOCYAuto; U

(b) mMcnonb3oBaHUA MexXaHN3MOB AJ1s1 06ecneYeHnst B3anmMHOro NPU3HaHNs 1 BbINOSTHEHUS
peLLUEHN, BbIHECEHHBLIX MHOCTPAHHbBIM CYyA0M, U apOuTpaxHbix pewweHuii. 4. KoHdepeHuns
CTtopoH, BbicTynatowlad B kadectse CoBelaHusa CTopoH HacTosulero NpoTokona, npoBoanT
0030p 3hPEKTUBHOCTM HACTOSLLIEN CTaTbM B COOTBETCTBMM CO cTaTben 31 HacTosLlero
MpoTokonay.

Harownckui npoTokon perynupoBaHus OCTyNa K reHETUYECKUM pecypcam u
COBMECTHOro UCMosib30BaHUsA Ha cnpaBeasIMBOA U PaBHOM OCHOBE BbIFrof OT UX
npumMmeHeHus K KoHBeHUUM 0 Guonormyeckom pasHoo6pasum (2010 r.)

MpoTtokon 6bin NpuHAT B okTaA6pe 2010 r. B xoae aecatoro coBellaHmst KoHdepeHummn CTopoH
(COP 10), npoxogmsLuero B ropoae Haros, AnoHna. B cooTBeTcTBUM CO cTaTben 1 Lenbto
lMpoTokona saensieTcsa «obecredyeHue cO8BMECMHO20 UCMOIb308aHUs Ha cripasedsueol u
pasHol 0CHO8e 8bI200 OM MPUMEHEHUSI 2EHEMUYECKUX PECYpPCO8, 8 MOM YUCE nMymem
obecrnieyeHusi Hadnexauiea2o docmyra K 2eHemu4yecKUM pecypcam U Hadnexawel nepedayu
coomeemcmesyruwux mexHosioaul, y4umbigas 8ce rpasa Ha 0aHHbIe pecypcChbl U Ha
mexHosioauu, U nymem Hadnexauie2o chuHaHcuposaHusi, codelicmaysi makum obpasom
coxpaHeHur buonoau4ecko2o padHoobpasus U ycmol4yugoMy UCOTb308aHUK €20
KoMoHeHMo8y. ['eHepanbHbIn cekpeTapb OpraHmnsaunn ObbeanHeHHbIX Haumi 6yget
Henosntapmem lNpoTokona n oTKPOeT ero ans nognucaHus B LieHTpanbHbIX yupexgeHusx
Opranunsauun O6beanHeHHbIx Hauwnii B Hbto-Vopke co 2 despans 2011 r. no 1 dbespans
2012r.

HeckonbKo cTaTen KOHKPETHO KacaloTCca TPaguLMOHHbBIX 3HAaHUN, CBSAA3AHHbLIX C FEHETUYECKUMU
pecypcamu, Takme kak ctatbsa 3 (JOoCTyn K TpagMUMOHHBIM 3HAHWUAM, CBSI3aHHbIM C
reHeTU4eCcKnMKn pecypcamm), ctatbs 12 (TpaguuMOHHbIE 3HAHUS, CBA3AHHbBIE C TEHETUYECKUMN
pecypcamu) un ctatbsl 16 (BbInonHEHWE NONOXEHUI HALMOHANbHOMO 3aKoHOA4ATENbCTBA UK
perynaTuBHbIX TpeboBaHWA, perynmpyowmx 4OCTYN K reHeTUYECKMM pecypcamM U COBMECTHOE
MCNoONb30BaHWE BbIrof, B OTHOLIEHWUM TPAAULMNOHHBIX 3HAHWUIA, CBA3AHHBIX C FEHETUYECKUMM
pecypcamm).

Hauusa

B topuanyeckom criosape briaka TeEpMUH «Hauusay onpegensieTcs kak bonbluas rpynna nogen,
nMerLnx obLee NPONCXOXAeHUE, A3bIK, TPAAULMM U OObIYHO COCTaBNAOLLNX MNONMUTUYECKYIO
eouHuuy. TepMmuH «rpaxkgaHe» o6o3HavaeT hU3NYEeCKNX UnNu pPUaNYECcKnX nul, KotTopble
NPOXMBAIOT NN UMEIOT peanbHOe U EeNCTBYOLEE NPOMbILLIIEHHOE UM KOMMEpPYECKOe
npeanpuATe Ha TON U UHON TaMoxeHHoN Tepputopun.'™® B sHaueHne TepMuHa «Haumm»
3anoXeHo npecTtaBneHne o coobluecTse nogen, cpopmmposaHHom Grnarogaps obLuemy
NPOUCXOXOEHMIO, KYNbType 1 UCTOPMK, a YacTo 1 6narogaps obiemy asbiky' . TepmuH
«KYNbTYpHble OOLUMHBI» NPU3BaH BbICTYNaTb B KAYECTBE AOCTAaTOYHO LUMPOKOro MOHATUS,
KOTOpOE BKIHOYAET rpaxkaaH BCeW CTpaHbl, «HaLUMOy», B Cryyasix, Koraa TpaauLMoHHbIe
Bblpa)KeHWs1 KyNbTypbl pacCMaTpMBalOTCA Kak NpMHagnexalne BCeMy Hapoay onpeaeneHHon

113

e Oanunane XKepee, «Cornawenne TPUMIC. MpoekT u aHanuay». N3g. 3-e, Sweet & Maxwell, ctp. 161.

OuTep KyrenbmanH, «OxpaHa nuy, NpyHagnexawmx K MeHbLIMHCTBAaM, 1 KyrbTYpPHOrO pa3Hoobpasus
KOPEHHbIX HapodoB» noga pea. A. boH borganamn n P. Bonbdhdpym, KOpnanyeckmin exxerogHmk OOH, Vol. 11,
2007 r., cTp. 235.
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CTpaHbl. ATO codeTaeTcs C NPaKTUKON B ApYrMx 06nacTsix NOMUTUKA U CIYXXUT AOMNOSTHEHMEM K

Hen''°.

HoBu3sHa

HoBu3Ha siBngeTcs ogHUM n3 Kputepumnen naTeHTOCNOCOOHOCTH npn nposegeHnn nobdon
9KCMNepTun3bl MO CYLLECTBY. l/|3o6peTeHV|e CYMTaeTCca HOBbIM, €CIlin OHO He ABJAETCA YaCTblO

NpeaLLIECTBYIOLLEro YPOBHS TEXHUKK' .

B cooteeTcTBMM cO cTaThern 33 [loroBopa 0 nateHTHon koonepauun (PCT) HoBM3Ha
onpegenseTca cnegyrowmm obpasom: «[ns uenen mMexayHapo4HON NpeaBapuTensHON
9KCMNepTU3bl 3asBrIeHHOE N300peTEHNE CHUTAETCA HOBbIM, ECITM €70 HE NOPOYUT
npegLwecTBYOLWMIA YPOBEHb TEXHUKK, KaK OH onpeaeneH B HcTpykuuny. lNMpaBuno 64.1(a)
UHcTpykumm k PCT onpegensieT «npegwecTByHOLWNN YPOBEHb TEXHUKNY KaK «BCE TO, YTO CTano
AOCTYNHbIM Ny6nuke rge-nnbo B MMpe NocpeacTBOM MUCbMEHHOMO PackpbITUS (BKNoYas
yepTexu U Apyrue UnncTpauum), cuMTaeTca NnpeaecTByOWUM YPOBHEM TEXHUKN NpU
YCIOBUK, YTO TAKOE pacKpbITME MMENO MECTO 4O COOTBETCTBYIOLLEN AaTbl».

B ctatbe 54 EBponewickon nateHTHon koHBeHuum (ENMK) cogepxuntca crneaytolee
onpegeneHne HoBU3HbI: «W306peTeHne cuntTaeTcst HOBbIM, €CMIM OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHWKM BKMOYaET BCe, YTO CTano obweocTynHbIM NyTeM MUCbMEHHOMO
WK YCTHOTO OMMCaHUs, NCMOMb30BaHMA N NobbiM Apyrum cnocobom 40 AaTbl NO4aYN 3asBKM
Ha eBpOMenCKU NaTeHT».

Pasgen 35 Ceoaa 3akoHoB CLLUA102 [YcnoBusi naTeHTOCNOCOBHOCTM; HOBM3HA M NOTEPSA npasa
Ha NaTeHT] COAEPXUT crneayoLlee onpeaeneHne NoHATUSE HOBU3HbI: «JMLO MMeeT NpaBo Ha
nornyyYeHve naTeHTa, ecnu — nsobpeTeHne He GbINo N3BECTHO MIM UCMOMNb30BaNoch APYrMMuy B
9TOM CTpaHe, UnNn 3anaTeHTOBaHO UM ONUCaHO B NeYaTHon nybnukaumm B 3TON Unmn apyrom
CTpaHe, 0O TOro, Kak u3obpeTeHue ...».

OcKkopouTenbHbIN

«OckopbUTEnbHbINY 03HaYaeT «BbI3blBAIOLLMI HEYAOBONLCTBUE, THEB UK obuay;
NPOTMBOpPEYaLLMIA rOCNoACTBYHOLLEMY NPEACTABNEHMIO O NPUANYNAX U MOpanny (IPUaNYECKUI
cnosapb bnaka).

MaTteHT

[MaTeHT onpegenseTcs kak « JOKYMEHT, ONUCLIBaOLLNA N306peTeHne, KoTopoe MOXET ObITb
N3roTOBNEHO, UCMONb30BaHO 1 MPOAAHO C paspelleHns Bnagensua nateHta. N3obpeteHue
npeactaenseT cobon pelleHne KOHKPETHOW TEXHMYECKOM 3aga4un. [aTeHTHbIV JOKYMEHT
06bIYHO COAEPXKMT, MO MEHbLUEN Mepe, OaHY hopMyIny M306peTeHUs, NOMHbIN TEKCT ONMcaHus
n3obpeteHnsa n bubnuorpaduyeckyro MHpopmMaumio, Takyto kak nmsa 3assutens. OxpaHa,
npegocTasnsiemMasi naTeHTOM, OrpaHM4YeHa Bo BpeMeHu (kak npaswuno, 15 — 20 neT nocne gatbl
nogayu 3asiBkv Unu Bbigayun nateHTta). OHa Takke orpaHu4eHa TeppuTopuansHO
COOTBETCTBYIOLLEN CTPaAHOW UK cTpaHamu. [aTeHT - 3To cornaweHne mexay nsobperarenem
n cTpaHoun. Takoe cornalleHne No3BonseT BrnagenbLy He 4oNYyCTUTb APYrvMX nuL K

M3roToBJIEHNIO, NCMOJ1b30OBAHUIO NI NpoaaXe 3aAaABJ/1IEHHOIo I/1306peTeHI/IFI»117.

s "occapuii TEPMUHOB, OTHOCALLMXCS K HemMaTepuarnbHOMY KynbTypHOMY Hacneguio, pa3p660TaHHbIl7I

HaumoHanbHom komuccren Hugepnangos no sonpocam FOHECKO, 2002 r. («...Hauuen MmoxeT aBnsTbCs
KynbTypHasi 06LWMHa» ), uMTMPYeTCs B OKyMeHTe « OxpaHa TpaauLMOHHBIX BblpaXKeHU KynbTypbl/BblpaXKeHUi
donbknopa: nepecmoTpeHHble Lenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

CnpaBoyHuk BOUNC no nHtennektyanbHom cobcTBeHHOCTH, Mybnnkauna BONC Ne489 (E), 2008 r., ctp.19.
" Tnoccapwit BOUC Ha noptane PATENTSCOPE
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MyHKT 1 cTaTbn 27 CornawieHns no TOProBbiM acnekTam npas MHTENeKTyanbHON
cobctBeHHocTu (TPUMC) BecemnpHonm Toproeoin opraHusauum (BTO) rnacut, 4to «[...] naTeHThbl
BblgatoTcs Ha Ntodble N300peTEHNS, HE3AaBNUCUMO OT TOrO, SIBIIKOTCS I OHW MPOAYKTOM UIn
cnocobom Bo Bcex 06nacTax TEXHUKM, NPU YCNOBUK, YTO OHWM 00naaatoT HOBU3HOW, coaepaT
n3obpeTtaTenbCKkmii YPOBEHb U ABMAKTCA NPOMbILSIEHHO NPUMEHUMBIMW.. [...] NaTeHTbl
BblZatoTCA U NaTEeHTHbIE NpaBa MOryT OCYLLECTBIATLCS BHE 3aBUCMMOCTU OT MecTa
n3obpeTeHunsi, 06r1acTn TEXHUKN, a TaKKe OT TOro, BBO3ATCS MM NPOAYKTLI UM MPOM3BOAATCS Ha
MecTey.

CoxpaHeHune

CoxpaHeHue nmeeT ABa OCHOBHbIX 3fleMeHTa: BO-NepPBbIX, COXPaHEHNE XNBOTO KyNbTYPHOIo U
coumnarnbHOro KOHTEKCTa TPaaULMOHHBIX 3HAHWIA U BbIpaXXeHU KynbTypbl ANS nogaepxaHns
TPaauLNOHHON CUCTEMBI, B pamMKaxX KOTOPOW NPOUCXOANT pasBuUTHe, Nepedada U3 NoKoNeHus B
NOKOMNeHne TPaguLMOHHbIX 3HAHUIN U BbIPaXXEHUIN KyNbTypbl U yNpaBreHMe A0CTYNOM K HUM; a
BO-BTOpPbIX, COXPaHEHNE TPAANLMOHHBIX 3HAHU U BbIPaXXEHNN KyNbTypbl B 3addMKCUPOBaAHHOMN
dopme, HanpuMmep, B Cryvasix Ux JOKyMeHTUpoBaHus. CoxpaHeHne MOXeT BbITb HanpaBneHo
Ha OKa3aHve NOMOLLW B BbPKMBAHUW TPAOULMOHHBIX 3HAHWA UMW BbIPaXXEHUIN KynbTypbl 115
OyayLmMX NOKONEHNA NCKOHHOW OBLWLMHbI 1 obecneyeHne nx NPeemMCcTBEHHOCTM B paMKax
TPaAMLMOHHOW NN YCTaHOBIIEHHOW 00bl4asiMu cucTembl, MO0 Ha NpeaocTaBneHne AocTyna K
HUM LLUMPOKOW OBLLECTBEHHOCTM (B TOM YMCE YYEHbIX U UCCneaoBaTenen) B 3HaK NPU3HaAHNS UX

3HaUYeHUS KaK KOSMEeKTUBHOTO KyNbTYPHOrO HAacneaust YenoseyecTea' o.

3akoHbI M Nporpammbl He 13 06nacTn MHTENNEKTyanbHOW COOCTBEHHOCTM, HanpaBeHHbIe Ha
OXPaHy 1 NOOLLPEHNE XNBOro HaAcnNeaus, MoryT okasatb GOMbLUYO NOMb3y B KA4eCTBe
AOMOMHEHUSA 3aKOHOB B OTHOLLEHMN OXpaHbl MHTENNEKTyanbHon cobcTBEHHOCTU. [pyrue
MeXayHapoOHble NpaBoOBble CUCTEMbI, Takne kak KoHgeHyusi 0 buonoaudyeckom pasHoobpa3suu
(1992 r.) n Opranmnsaunsa O6begmMHeHHbIX Haumi no Bonpocam o6pasoBaHust, Hayku U1
KynbTypbl (FOHECKO), kacatTcs acnekToB 0XpaHbl, COXpaHEHMUS U 3aLUTbl TPAOULMOHHbIX
3HaHWI 1 TPAANLIMOHHBIX BbIPAXEHUI KyNbTypbl B UX KOHKPETHOM MOMNIMTUYECKOM KOHTEKcTe 2.

MpeaBapuTensHoe 060CHOBaHHOE cornacue

B Heckonbknx MexayHapoaHbIX JOKYMEHTaX, KacatoLmMXcsl, B YaCTHOCTU OKpYKatoLLen cpeapl,
Hanpumep, B NyHKTE 4 cTaTbh 6 ba3esibCKol KOHBEHUUU O KOHMPOJie 3a mpaHcapaHUu4YHoU
riepeeso3skoli oracHblx omxodoe u ux ydaneHuem (1989 r.) n B KoHseHuuu o 6uonoau4eckom
pa3Hoobpasuu (1992 r.), ynoMnHaeTcs unm nogpasymeBaeTcs NpaBo UM NPpUHLMN
«npeaBaputenbHoro obocHoBaHHoro cornacusa» (MOC) unu nHorga «cBo6oaHOro,
npeaBaputenbHoro obocHoBaHHoro cornacus» (CrMOC).

B oTHOLWeHMM JocTyna K reHeTU4YeckuM pecypcam, B nyHkTe 5 ctatemn 15 KoHeeHyuu o
buonozauyeckom pasHoobpasuu (1992 r.) npegycmaTpmBaeTCs, YTO OH «perynupyeTcs Ha
OCHOBe NnpeaBapuTenbHOro 06ocHoBaHHOro cornacus [Jorosapusatowyet CTOpOHbI,
NpefoCTaBnsoLLEN Takue pecypchl, ecnu aTa CTOpoHa He peLUmnT nHaye».

B nyHkTe 1 ctaTbun 16 Hazolickoe2o npomokona peaynupogaHus docmyna K 2eHemu4ecKum
pecypcam U CO8MeCMHO20 UCIMOb308aHUs Ha cripasednueoll U pasHoOU OCHOBE 8bI200 om UX
npumeHeHus1 K KoHeeHyuu o buonoaudyeckom pasHoobpasuu (2010 r.) npegycmatpmBaeTcs, 4YTo
«Kaxgasa CTopoHa npuHMMaeT COOTBETCTBEHHO Criyyalo Haanexaiime n copasmepHbie

e O0630p oeATenbLHOCTU 1 pesynbTaToB paboTbl MexnpaeutenscteeHHoro komuteta (WIPO/GRTKF/IC/5/12),

NyHKT 37.
OxpaHa TpaanLMOHHbBIX 3HAHWUIA: NPOEKT aHanm3a Npobenos: NepPecMOTPEHHbIN BapuaHT
(WIPO/GRTKF/IC/13/5(b) Rev.), MpunoxeHune I, cTp. 6.
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3aKoHoAaTellbHble, aAMWUHUCTPAaTUBHbIE UITN NMONMUTUYECKNE MEepPbI A5A obecneyeHus Toro,
YTOObI AOCTyn K TpagnumMOHHbIM 3HaHUAM, CBA3aHHbIM C reHeTU4eCKMMKN pecypcamMin, KOTopble
NCNonb3yrTCA B npefgenax ee opncankumn, ocyLLecTBliAanCA B COOTBETCTBUN C
npeaBapuTeribHbIM 00O0CHOBaHHbLIM COrflacCUeM UNu ¢ O,El,06peHVIF| " nNpun y4aCtnn KOPEHHbIX N
MECTHbIX obLwwine, n Ytobbl Obinn yCTaHOBJ1€Hbl B3anMocoriiacoBaHHbl€ YCITOBUA, Kak
onpepagerneHo B HauMoHanbHOM 3aKoHOAaTelNbCTBE, perynmpyrowem gocTtyn K reHeTn4eCKknm
pecypcaM 1 coBMeCTHOE UCMNOJIb30BaHME BbIro, Ui B PEryrAaTuBHbIX TpeGOBaHI/IFlX ,El,pyFOIZ
CTOpOHbI, roe HaxogAatTcAa Takme KoOpeHHble N MECTHbIE OOLLMHbIY.

lMepBOHavanbLHO 3TO NOHATUE ObINIO 3aMMCTBOBAHO M3 MEAULMHCKON 3TUKN,
npegycmMaTpuBaBLLEl MPaBoO NauneHTa NpUHUMaTb peLLEHE, NPOBOAUTL UK HE NPOBOAUTL
MeOULMHCKOE NleYeHne nocre nonyvyeHns nonHon nHopmMaumnmn o puckax n npenmyLlectsax
TaKoro KOHKpeTHoro neveHuns. Hanpumep, B ctatbe 5 Beceobujeli Oeknapauyuu o 2eHoMe
yesioeeka U rpasax yesiogeka ot 1997 r. npegycmatpmuBaeTcs, YTO BO BCEX CryvasnX
nccnegoBaHus, NeYeHnsa Nnn gUarHoCTUKK, OKasblBalOLWMX BIMAHNE HA FEHOM YerioBekKa,
cnegyeT oueHMBaTb NOTEHLMANbHbIE PUCKM N MPEUMYLLECTBA U «MOMYYNTb NpeaBapuTensHoe,
cBobogHoe n 060CHOBaAHHOE corfacue COOTBETCTBYOLWEro Nuuay. B ctatbe 6 Beceobwel
Oeknapauuu o buosmuke u npasax 4yenoseka 2005 r. OpraHmsaumm O6begMHEHHbIX Hauuni no
Bonpocam obpasoBaHus, Hayku 1 KynbTypbl (FOHECKO) TpebyeTtcs nonyyeHve
«npeaBapuTenbHoro, cB0604HOro0 N 060CHOBAHHOIO Cornacus OT COOTBETCTBYIOLLIErO Nuuay,
Korga peyb UOEeT O «MPEBEHTUBHOM, MArHOCTUYECKOM N TEPaNeBTUYECKOM MEANLNHCKOM
BMeLLATENBbCTBE» UNN «HAYYHOM UCCNEOOBaHUNY.

OTOT TEPMUH BbITEKAET U3 peanusauum obLero NpuHLMNa y4acTust KOpeHHbIX HapOAOoB B
NPVUHSATUM peLLeHnii n (POpMYNMPOBKE, peann3aLni 1 OLieHKe 3aTparmBaroLLmx Ux nporpamm ‘2.

MpunaratenbHoe «cBo6oaHOE» UCNOb3yeTcs € Lenbio obecrneyeHmnst Toro, YTobbl B Xoae
NeperoBopoOB He OCYLLECTBMANOCH HUKAKOro MPUHYKAEHUS UM MaHUNYNIMPOBaHWS, a CIOBO
«nNpefBapuTenbHoe» HarnpaBneHo Ha NpU3HaHWe BaXKHOW ponu dhakTopa BpeMeHM,
HeobX04MMOro KOpeHHbIM HapoAam AJ1s MOMHOro aHanM3a NPeAnoXeHUn, U yBaXKeHne Toro
dakTa, YTO Ha JOCTMXKEHMEe KOHCceHcyca TpebyeTcs Bpemsi. OHO Takke NpeaBocxuLLaeT
BO3MOXHOCTb TOrO, YTO B pearibHOCTU pPeLlEeHNsi, 0COGEHHO Te, KOTOpbIE KacakTcs
MaclTabHbIX MHBECTULMI B 06NnacTb pasBuTUS, MPUHUMAOTCS KOPEHHBIMU Hapo4aMu 3apaHee.
MoHsiTME «0BOCHOBAHHOIO» COrfacusi oTpaxaeT pacTylLlee NpusHaHue Toro, YTo OLeHKa
BO3JENCTBUSI HA OKPY>KatoLLYy0 cpealy M 0bLLEeCTBO SBNsSieTCS HEO6X0ANMbIM yCroBUeM Ans
nto6oro npowecca NeperoBopoB M NO3BOSSIET BCEM CTOPOHAM NPUHMMaTh B3BELLEHHbIE
peLLeHus.

«Cornacue» npeacTaBnseT cobol npouecc, NocpeacTBOM KOTOPOro BblAaeTcs paspeLleHne Ha
OcHoBe B3aumHoro gosepusi. OGocHOBaHHOE cornacue npeanonaraeT NpeaocTaBrneHne YeTKUx
NOSICHEHWI, a TaKkKe AaHHbIX O KOHTPAKTE, BO3MOXHbIX BbIrogax, NOCNEeACTBUSAX U NYTAX
AanbHelLwero ncnonb3oBaHns. OTOT NPOLIECC AOMKeH ObiTb NPO3payHbIM, a DOPMYMPOBKM —
MOMHOCTBIO MOHATHLIMM ANS KOPEHHbIX Hapoaos'?'.

MpepwecTBYOWNA YPOBEHb TEXHUKU

120 MyHkT 2 ctatbn 32 Oeknapauun OOH o npaBax KOpeHHbIX HApOAOB; CM. Takke PykoBoasiime npuHUmUMbI

Mpynnel OOH no Bonpocam pasBuUTUsi B OTHOLLIEHUN KOPEHHbIX HapO40B.

CtmeeH AnneH n Anekcangpa KcaHTtaku, «Pasmbiwnexms o KonseHumn OOH o npaBax KOPEHHbIX HApPOAO0BY,
Oxkcpopa v NoptneHa, OperoH, ctp. 49. CM. Tarke «[1oCTOsIHHBIN hOpPYM NO BOMpPOCaM KOPEHHbIX HAapOaoB
npv 3koHommnyeckom 1 CoumansHom Coeete OOHy, yeTBepTas ceccust, u «OTYEeT 0 MeXayHapOAHOM
CceMuHape Mo MeToankam B OTHOLLEHUM CBOOOAHOIO NpeaBapuTenbHOro 060CHOBaHHOMO cornacus u
KOpPeHHbIX HapogoB», E/C.19/2005/3. cTp. 8.
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MpeawecTBYOWMNN YPOBEHb TEXHUKN B OOLLIEM CMbICIIE NpeacTaBnsAeT cobon BCce 3HaHUS,
KOTOpble CyLLeCcTBOBanu 4o No4ayn COOTBETCTBYIOLLEN 3asBKU UNKU AaTbl npyuopuTeTa,
He3aBMCUMO OT TOro, CyLLeCcTBOBasv il OHM B MMCbMEHHOW dhopme unn B popmMme yCTHOro
packpbITUA. B HEKOTOPBIX NPaBOBbIX JOKYMEHTAX CYLLECTBYHOT pasnuyusa Mexay nedaTHbIMu
ny6nukaumsiMm, yCTHbIM packpbITUEM M NpeablayLnMM UCNONb30BaAHUEM Y MECTOM
NPOVUCXOXAEHUS NYBRMKaLMM UNn packpbITust. %

Onsa uenen PCT onpegeneHne npeawlecTBYOLErO YPOBHS TEXHNKM B npasune 33.1
WHcTpykumm kK PCT nmeet cnegytowyto opMynmnpoBKy: «BCe TO, YTO CTano AOCTYMNHO nybrnvke
rae-nmbo B Mmpe NocpeacTBOM MUCbMEHHOrO packpbiTUA (BKMOYasa YepTexun n apyrme
WNNICTPaLUKN) U YTO MOXKET ObITb NONE3HbIM NPU ONpeaeneHnm, ABNSeTCa NN 3asiBNeHHoe
n300peTeHne HOBbIM N COOTBETCTBYET /I OHO M306peTaTenbCKOMy YPOBHIO (T.e. ABNAETCH Nn
n3obpeTeHne o4eBMAHBIM UK HET) NPWU YCNOBUK, YTO pacKpblTUe CTano AOCTYMNHbIM A0 AaThl
MeXayHapo4HOW nogaymy».

B cnyyae c EBponon, B NyHKTe 2 cTaTbh 54 EBponelrickon nateHTHon KoHBeHUun (ENMK) gaetca
onpeaeneHne 3KBUBaNeHTHOro TEPMUHA «YPOBEHb TEXHUKM» KaK BKMOYaIOLLLEro «BCe, YTO
cTano o6weaoCTyNHbIM MYTEM MUCbMEHHOMO UM YCTHOrO ONMCAaHUS, UCMOSTb30BaHNS UMK
nobbiM apyrum cnocobom 40 AaTbl NO4auYM 3asBKM HA €BPONENCKMIA naTeHT». B oTHoweHun
atoro nonoxeHus EMNK, B Pykogodsiwux npuHyunax ro rnpoeedeHUro 3Kcrepmu3ssi 8
Esponetickom nameHm+yom eedomcmee (ElNB) npegycmatpmBaeTcs, YTo «crnegyeT NpuHATL BO
BHMMaHMe LWMPOTY 3TOro onpeaenexHns. He cywecTByeT Kakmx-nmbo orpaHuyeHui B
OTHOLLEHUN reorpadmnyeckoro MeCcTonoNOXEHWS, NN A3blKa U1 OPMbI, B KOTOPON
COOTBETCTBYIOLLAA NHOpMaLMA cTana OoCTynHOW Nybnuke; Takke He npeaycMaTpuBaeTcs
CPOK OeNCTBUS AOKYMEHTa NN ApYyrnx UCTOYHUKOB MHopmauun. OgHaKo CyLecTBYHOT

HEeKOTOpble KOHKPETHble ucknoyerns (cMm. 1V, 8)»'22,

B pasgene 35 Kogekca 3akoHoB CLUA 102 npealuecTBYOLWNA YPOBEHb TEXHUKN KOCBEHHO
onpegenseTcs NocpeacTBOM KOHLENUMN HOBU3HbI, Kak BCE, YTO KM3BECTHO UIM UCNONb3yeTCs
APYTMMW B 3TOW CTpaHe, UnNn 3anaTeHTOBAHO M ONUCAHO B NevaTHon nybnukaumm B 3Ton nnm
APYrov cTpaHe Ao TOro, Kak n3obpeTeHune. .. ».

B pasgene 29 AnoHckoro naTeHTHOro 3akoHa «NPeALecTBYOLLMIA YPOBEHb TEXHUKNY
onpegenseTcsa kak «(i) nsobpeTteHus, Kotopble 6biny NyGNNMYHO N3BECTHbI B ANOHMU Unu B
ApYrov cTpaHe 40 nodayn 3asaBku Ha naTeHT: (i) n3obpeTteHus, koTopble Ny6NnM4HO
MCnonb3oBanuchb B ANOHUN NN APYron cTpaHe, 40 NoAayvM 3asBKU HA NATEHT; U

(iii) n30bpeTeHunst, koTopble BbINK ONUCaHbI B pacnpoCcTpaHeHHON Nyonukaumnm, nnm
n3obpeTeHns, KoTopble cTanu NybrMYHO AOCTYMHbI C MOMOLLbIO CPeaCcTB 3NeKTPOHHON
KOMMYHUKaLMM B ANOHUM UnNn B ApYyron cTpaHe, A0 NOA4auYM 3asBKM Ha NaTeHT».

OxpaHa

«OxpaHa» B pabote KomuTeTa npnobpena TeHAEHUMIO K TPAKTOBKE OXpaHbl TPAANLMNOHHBLIX
3HaHWUIA U TPAAMLMOHHBIX BbIPAXXEHWUI KyNbTypbl OT HEKOTOPbIX (DOPM HECAHKLMOHUPOBAHHOMO

MCMOMNb30BaHNS TPETbUMM cTopoHamn'>*. PaapaboTaHbl U MPUMEHAIOTCS ABE (hOPMbI OXPaHbI.

[lo3umueHasi oxpaHa

122

13 CnpaBoyHuk BOUC no nHtennektyanbHom cobcTBeHHOCTH, Mybnnkauna BONC Ne489 (E), 2008 r., ctp. 19

CwM. Pykogodswue npuHyurbsi 0ns nposedeHus akcriepmu3sbl 8 EgponelickoM nameHmHoM eedomMcmee, YacTb
C, Mnaea IV, nyHkT 5.1.

O0630p oeATenbLHOCTU 1 pesynbTaTtoB paboTtsbl MexnpaeutenscteeHHoro komuteta (WIPO/GRTKF/IC/5/12),
nyHKT 20.
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ViccnenyloTcs 1Ba acnekTa No3vTUBHON OXpaHbl TPAAMULIMOHHBIX 3HAHWIA U TPAAULIMOHHBIX
BbIPAXXEHWI1 KyNbTypbl MOCPEACTBOM NPaB MHTENNEKTYanbHOW COBCTBEHHOCTH, MPUYEM OAVH U3
HWX KacaeTCs NPENnsTCTBOBAHUSA HECAHKLIMOHMPOBAHHOMY MCMONb30BaHWIO, @ BTOPOIi kKacaeTcs
aKTUBHOIO MCMOMb30BaHNS TPAANLIMOHHBLIX 3HAHWIA U TPAANLIMOHHBIX BbIPaXeHU KynbTypbi
WCKOHHOIA OBLLMHON camoil. KpoMe Toro, npuMeHeHWe K NO3UTUBHOM OXpaHe TPaaULIMOHHbIX
3HaHWI U TPAANLIMOHHBIX BbIPAXeEHWA KynbTypbl MOAXOA0B, HE OCHOBAHHbIX Ha
NHTENMNeKTyarnbHoi COBCTBEHHOCTM, MOXET BbiThb [AONOMHUTENLHOW MEPOW MO UCTONL30BAHMIO
npaB UHTENNEKTyarnbHO COBCTBEHHOCTMU U OCYLLECTBAATLCS COBMECTHO C OXPaHOM
WHTenneKTyanbHoit cobcTBeHHoCcT'®. HanpumMep, No3nTuBHas oxpaHa TPaaNLMOHHbIX 3HaHWIA
W TPAAULIMOHHBIX BLIPKEHUI KYNbTYPbl MOXeT NPensTCTBOBATL MOCTOPOHHUM NLIAM B
MOMYy4YeHWUN 3aKOHHOTO AOCTYNa K TPAANLIMOHHBLIM 3HAHUAM U TPAANLMOHHBIM BbIPaKEHNSAM
KyNbTYPbl UMW MCNOMNb30BaHWUM WX NS NOMYyYeHUst KOMMEPYECKOI BbIroabl B OTCYTCTBUE
CMpaBEeANBOro COBMECTHOIO NOMb30BaHUS COOTBETCTBYIOLIMMM MPEUMYLLECTBAMM, OAHAKO
OHa Takke MOXeT BbITb UCMONb30BaHa HOCUTENSAMU TPAAULIMOHHBIX 3HAHWIA U TPAAULIMOHHBIX
BbIPAXXEHWIA KyNbTypbl AN CO3AaHUA COBCTBEHHBIX NPEANPUATUIA HA OCHOBE WX TPAAULIMOHHBIX
3HaHWIA U TPAANLIMOHHBIX BbIpaXeHUi KynbTypbl'2.

SawumHas oxpaHa

TepMuUH «3alMTHas oxpaHa» OTHOCUTCS kK NogGopke cTpaTeruin ans obecnevyeHunst Takoro
MONOXEHWNs!, YTOObI TPETbU CTOPOHbLI HE NOMYyYanu He3akoHHbIX UM HEOBOCHOBaHHbIX NPaB
MHTEeNneKkTyanbHo CO6CTBEHHOCTN B OTHOLLEHUM TPAAULMOHHbBIX BbIPAXXEHWIN KynbTypbl,
06BHEKTOB TPAANLIMOHHBIX 3HAHWIA N B3AaMMOCBSA3aHHbIX reHeTuyecknx pecypcos'’ . 3awmtHas
oXpaHa TPaAMLUMOHHBIX 3HAHWI BKMOYaeT Mepbl MO NPEABOCXULLEHUIO UNN NPU3HAHUIO
HeOenCTBUTENbHBIMU TEX NATEHTOB, B KOTOPbIX HE3aKOHHLIM 06PAa30M YXe CyLLEeCTBYOLIME
TPaAVUMOHHBIE 3HAHUSI 3asIBIISIOTCS B KAYECTBE M300PETEHMN.

Mpoueaypbl

Mpoueaypbl NnpeacTaBnsaloT cOB0M NPaBOBbIX COrMalleHns, KogeKCbl NOBeAeHWs, pyKoBoAsLne
MPVHLMNbI UMW YKa3aHWS Ha To, Kak Nioaun JOSMKHbI BeCTU cebs B onpeaeneHHbIX
obctoaTenbctBax. OHM MOTryT UCMOSb30BaTbCA 4S5 pa3paboTku OOLMHHBIX HOPM B OTHOLLEHUN
pacnpoCTpaHEeHNs 3HaHUA 1 UCMOMb30BaHUSA NX CTOPOHHUMM NMLAMK1, a Takke Ansi COAENCTBUSA
N3MEHEHMIO MHEHUSA U BblpaboTke HOBbIX HOpM. Kak npaBuno, npouenypbl HOCAT rmbkui
XapakTep 1 Co BpeMeHeM MOryT MeHATbCsA. OHM MOryT MCMONb30BaTbCA Kak CPeAcTBO AN
AOCTWXEHUS onpeaeneHHbIX Lenen, KOTopblX He yaanock A0CTUYbL obpalleHneM K opyrum
obnactam npaea. Npouenypbl, NpeacTaensowme cobon odumumanbHble U HeodULManbHble
pyKoBoOASILLME MPUHLNMBI B OTHOLLEHMW NOBEAEHUSA, MOTYT COOEeNCTBOBaTb BbICTPauBaHMo

OTHOLLIEHUI 1 co3aBaTb BO3MOXHOCTM AN BO3HUKHOBEHMSI HOBbIX OTHOUJGHVIIZQS.

MocTaBWwmKKU M nony4yartenu

MocTaBLUKK 1 NonyYaTeny reHeTUYECKNX PECYPCOB MOTYT BKIOYaTb NPaBUTENbCTBEHHbIV
cekTop (Hanpumep, NpaBUTENbCTBEHHbIE MUHUCTEPCTBA, NMPABUTENbCTBEHHbIE YYpEXOEHUS
(HauMoHarnbHble, pernoHarnbHbIE UM MECTHbIE), BKIOYasi yYpexaeHus, oTBevatoLme 3a
agMUHUCTPaTMBHOE yNpaBneHMe HauMoHanbHbIMU Napkammn U NPaBUTENbCTBEHHLIMU
3eM/IsiMK1); TOPrOBIIO UMM OTPACIV NPOMbILLNEHHOCTU (Hanpumep, dhapmaueBTUYeckasl,
NPOAOBONbLCTBUE U CENbCKOE XO3ANCTBO, OBOLLEBOACTBO U NPeanpuUsTUst KOCMETUYECKON

125
126
127
128

Tam xe, nyHKTbl 21 1 22.

Tam xe, NyHKT 21.

Tam xe, NyHKT 28.

[bxeiH AHOEpPCOH, «VICKOHHbIE/TPaANLMOHHbBIE 3HAHUS N MHTENNEKTyanbHas CoOGCTBEHHOCTbY, LieHTp
N3y4yeHnss 0OLLEeCTBEHHOrO AOCTOSAHMS, YHuBepceuTeT [btoka, 2011 r., 4OCTYNHO Ha:
http://www.law.duke.edu/cspd/itkpaper
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oTpacnu); Hay4Ho-uccrnegoBaTenbCckue yupexaeHus (Hanpumep, yHMBepcuteThbl, 6aHku reHoB,
BoTaHn4eckune cagbl, MUKPOOHbLIE KOMMEKUMN); XPaHUTENN reHeTUYECKUX PECYPCOB U HOCUTENM
TPaAMUMOHHBIX 3HAHWI (Hanpyumep, accoumaunm X1nepoB, KOPEHHbIE HApoabl UM MECTHbIE
coobuecTBa, HapoaHble OpraHM3aLmn, TPaaMLMOHHBIE dhepMepckne coobllecTsa); 1 apyrue
(HanpuMmep, BNaaenbLibl YaCTHbIX 3eMeb, rPYMMbl N0 COXpaHeHMo Npupoabl 1 T.4.)'%°.

OO6LwecTBEeHHOe AOCTOAAHMNE

B 60nbLlUMHCTBE Cry4aeB TBOPEHNE CUMTaeTCs OOLLECTBEHHBIM AOCTOSIHUEM, ECIN
OTCYTCTBYIOT NPaABOBbIE OrPaHNYEHNS AMSt €r0 UCTOMNb30BaHWSA LLIMPOKOI nyGnvkoit ™.

FOpuguuecknii cnosapb bnaka aaet cneayioulee onpegeneHve obLweCcTBEHHOro A0CTOSAHNS:
«[COBOKYNHOCTb N306pETEHNIN UITM TBOPYECKNX NPOU3BEOEHUN, KOTOPbIE HE OXPaHSOTCA
npaBamMun UHTEeNNeKTyanbHOW COBCTBEHHOCTU U MO3TOMY OOCTYNHbI ANa 6ecnnaTtHoro
Mcnonb3oBaHWA NobbIM YenosBekoM. [locne yTpaTbl Unn UCTEYEHNsT Cpoka AeNCTBUS
aBTOPCKOro npaea, npasa Ha TOBApPHbIA 3HaK, NATEHT UM KOMMEPYECKYIO TalHy oxpaHsemas
UMW MHTEeNNeKTyanbHass CO6CTBEHHOCTb CTAHOBUTCA YaCTbO OOLLECTBEHHOIO AOCTOAHMSA U

MOXeET BbiTb NPUCBOEHA NIOBLIM NMLOM 6e3 OTBETCTBEHHOCTU 3a HapyLueHue]» .

O6LecTBEHHOE AOCTOSAHME B 0651aCTN aBTOPCKOro Npasa 1 CMEXHbIX NpaB onpeaenseTcs Kak
«0bracTb NPMMEHEHNS Taknx paboT n 06 bEKTOB CMEXKHbIX NpaB, KOTOPbIE MOTyT
MCNOoNb30BaTLCA U AKCNNyaTUpoBaTbCA NtobbiM Yenosekom 6e3 paspelleHns n 6es
o6sa3aTenbCcTBa ynnaymMBaTb BO3HarpaxaeHne CooTBETCTBYIOLMM Briagenbuam aBTOPCKOro
npaBa N CMEXHbIX NpaB — Kak NpaBuno, BCNeACTBME UCTEYEHNSI X CPOKa OXPaHbl, UK
BCNeACTBUE OTCYTCTBMSA MEXAYHapoaHOro AoroBopa, obecnevmBatoLLero nx OXpaHy B AaHHOM

cTpaHe» .

Kak npaBuno, npuMeHnTENbHO K NaTEHTHOMY 3aKoHOA4ATeNbCTBY 06LECTBEHHOE AOCTOSHME
BKMOYAET 3HAHUS, UOEN U MHHOBALMMW, B OTHOLLEHUN KOTOPLIX INLO UITM OpraHM3aums He
MMELIOT npaB COOCTBEHHOCTU. 3HaHUS, MOEN N MHHOBALIMM CYUTAOTCS OBOLLIECTBEHHbBIM
AOCTOSIHMEM, €CNK He CyLLeCcTByeT NPaBOBbIX OrPaHUYEHNU AN UX UCNOMb30BaHUSA (C y4eTOM
pPa3nnynin B KOHKPETHbIX 3aKOHOAATENbCTBAX U CYLLECTBOBAHMS, B CBSA3M C 3TUM, PasfnyHbIX
o0l eCTBEHHbIX AOCTOSIHUI), MOCINE UCTEYEHUS Cpoka AENCTBUS NaTeHTOB (00bI4HO 20 neT), u
€CNnn OHM He NPOANEBAOTCSH, NOCME aHHYNMPOBAHMS U NPU3HAHUA NaTEHTOB
HeaencTBUTENbHBIMMK 22,

Ponb, CTpyKkTypa 1 rpaHuubl «06LLECTBEHHOrO AOCTOSAHUSA» OCTaKTCA NPeAMETOM aKTUBHbIX
obcyxaeHun Ha pasnuyHbix popymax, Brknodas BONC n MKIP. 3HaveHne TepMuHa
«00LLEeCTBEHHOE AOCTOSAHNE» NPUMEHUTENBHO K TPAAULMOHHBIM 3HaHUSIM U TPAAULNOHHBIM
BbIpaXXeHNsIM KynbTypbl 6onee nogpobHo paccmaTpmBaeTcs B «3anucke 0 3Ha4YeHU TepMmHa
«0BLLEeCTBEHHOE JOCTOSAHNUE» B CUCTEME MHTENNEKTyanbHON COBCTBEHHOCTM CO cneumanbHOm
CCbISIKOM Ha OXpaHy TPaAMLUMOHHbBIX 3HAaHUIN N TPAAULMOHHbIX BblpaXXeHun
KynbTypbl/BbipaxeHun donbknopa» (WIPO/GRTK/IC/17/INF/8).

O6LwenocTynHoOCTb

Ha coBeluaHuu prnnbl TEXHNYECKNX BKCNEepTOB N IOPUCTOB MNo TpaagnunMOHHbIM 3HAaHUAM,
CBA3aHHbIM C reHeTUu4eCKMMUn pecypcamMmin, B KOHTEKCTE MeXOAYyHapOoOaHOro pexunmMma goctyna 1

129 Cm. pokymeHT WIPO/GRTKF/17/INF/12.

B0 o aokymeHT SCP/13/5.

131 KOpuamndeckun crnoeapb bnaka (Black's Law Dictionary) 1027 (u3a. 8-e, 2005 r.).

132 My6nukauna BONC «Pykoeoacteo BOMC no goroBopam B 06r1acTti aBTOPCKOro npaea M CMEXHbIX MpaB U
"moccapwii TEPMUHOB MO aBTOPCKOMY MPaBy M CMEXHbIM NpaBam».

B com. aokymeHT SCP/13/5.
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COBMECTHOrO NMOJSIb30BaHMS BbIrO4aMn aKkcnepTbl 06Ccyannm TEpMmnHbI «00LLLECTBEHHOE
AO0CTOSIHME» U «00LWEefOCTYNHOCTbY CO CNeumnanbHOM CChINTKOW Ha TPagUUMOHHLIE 3HAHUS,
CBsI3@aHHbIE C FTEHETUYECKUMM pecypcamn: « TepMUH «OBLLECTBEHHOE OOCTOSIHUEY», KOTOPbIN
ncnonb3yetcs Anst 0603HaYeHns 6ecnnaTtHon JOCTYNHOCTU, N3BAT N3 KOHTEKCTa U MPUMEHEH K
0o6LWeaoCTyNHbIM [TPaAMLMOHHBIM 3HaHUSAM], CBA3AHHBIM C FEHETUYECKMMU pecypcamu.
CornacHo obuwemMy noHMMaHuto obLLefoCTYNMHOCTH, OHa He 03HavaeT becnnaTHom
poctynHocTn. Obuee NoHMMaHMe obLWeaoCTYNMHOCTM MOXET O3Ha4aTh, UTO CYLLECTBYIOT
onpeaerneHHble YCroBMs AN YCTaHOBIEHMS B3aMMOCOINIacoOBaHHbIX 0083aTeNbCTB, Taknx, Kak
nnara 3a goctyn. [TpaguumMoHHble 3HaHUS] HEPEOKO CYUTAOTCH OTHOCALLMMUCS K
06LecTBEHHOMY AOCTOSIHUIO U, KaK CreACcTBue, ABMSIWMMUCA JOCTYNHbIMKM 6ecnnaTHo, Kak
TOMNBbKO OHU U3BATHI N3 UX KOHKPETHOrO KyNbTYPHOrO KOHTEKCTa U pacnpoctpaHeHbl. OgHako
Henb3sa cebe npeacTaBuTb, YTO [TPAAULMOHHbBIE 3HAHUS], CBSI3aHHbIE C reHETUYECKNUMMU
pecypcamu, KOTopble cTanu obLLeoCTYMHLIMU, HAKOMY He NpuHagnexart. B pamkax
KOHLenuumn obLleqoCTyNHOCTU NO-NpexHemy TpebyeTcs nonyyeHne npeaBapuTeribHoro
MHOPMMPOBAHHOIO cornacus Bragenbua [TpaguuMOHHbIX 3HaHWI], KOTOPbIN MOXET ObiTb
onpegeneH, paBHO Kak TpebyeTcsi NPUMEHEHNE COOTBETCTBYHOLLMX NOSTOXKEHUA O COBMECTHOM
Nofb30BaHMKN BbIrogamu, B TOM YUCIE eCrlv UISMEHEHWNE B UCMOSTb30BaHNN IBHO 00yCroBneHo
NoNyyYeHHbIM paHee npegBapuTesibHbIM UHOPMUPOBaHHLIM cornacueM. B cniyvae
HEBO3MOXHOCTM OnpeaeneHuns Bnagensua beHeduumapbl BCe e MOryT ObiTb yKasaHbl,

HanpuMep rocyaapcTBoM» %,

3HayeHve TepMUHa «00LEeCcTBEHHOE JOCTOSAHNE» NPUMEHNTENBHO K TPAOULNOHHBIM 3HAHUSAM U
TPaanLMOHHBIM BblpaXXeHUsaM KynbTypbl 60onee nogpobHO paccmaTtpmBaeTcs B «3anuncke o
3HaA4YEeHUN TEPMMUHA «OOLLECTBEHHOE JOCTOSHMEY» B CUCTEME UHTENEKTYaNnbHOM
COBCTBEHHOCTM CO CneumanbHON CCbINIKON Ha OXpaHy TPaAULMOHHBLIX 3HaHUA U TPAANLMOHHbIX
BblpaXkeHW KynbTypbl/BblpaxeHun donbkropa» (WIPO/GRTK/IC/17/INF/8).

PeecTpbl TpaAMLUMNOHHLIX 3HAHUN

PeeCprI MOXHO aHalnM3npoBaTb C CaMbIX PAa3HbIX TOYEK 3PEHUA. C To4KM 3peHnd npasa
peecTpbl MOXHO OXapaKTepun3oBaTb KaK AeKrnapaTuBHbIE UITK NMpaBOyCTaHaBlinBaKwLline B

3aBNCUMOCTU OT CUCTEMbI, B paMKax KOTOpOIZ OHU y‘-lpe)K,D,eHbl135.

CornacHo geknapaTMBHOMY peXuMy, KacatlowemMycs TpaguuMOoHHbIX 3HaHWW, NpaBa Ha
TpaAVLMOHHbIE 3HAHWS HE BbITEKAOT HN M3 KAKOro akTa NpaBuTeNbCTBa, 8 OCHOBbLIBAKOTCS Ha
NpeaLwecTBYOLWNX NpaBax, BKIYas yHacneaoBaHHble OT NPeaKoB, 0OblYHbIE, NTNYHbIE
HeumyLLLeCTBEHHbIE NpaBa 1 Npaea YenoBeka. B crniyvyae ¢ geknapaTuMBHbIMU peecTpaMin, XoTS
perncTpaumsi U He BrMSeT Ha CyLLLeCTBOBaHMUE Takux npas, oHa MOXeT UCMONb30BaTbCA
naTteHToBe4aMu AN aHanu3a U3BeCTHOro YPOBHS TEXHUKU U NS OCnapyBaHWUS BblAaHHbIX
NaTeHTOoB, B KOTOPbIX MPSIMO UM KOCBEHHO UCNONb30BaHbl TPaaULUNOHHbIE 3HaHusA. Korga
Takne peecTpbl PYHKUNOHUPYIOT B 9NEKTPOHHOM (hopMe 1 JOCTYMHbI Yepes3 VIHTepHeT, BaXXHO
co3gaTtb MexaHu3m, obecneynBaownn 4eNCTBUTENBHOCTD AaT BHECEHMS 3anuvcen O
TPaAMLMOHHBIX 3HAHUAX ANA uenen NnpoBeaeHnst noncka no HoBM3He 1 n3obpeTtaTenbCkoMy
YPOBHIO. TpeTbsa (OYHKLUNS, KOTOPYIO MOTYT BbINONHATE 3TU peecTpbl, COCTOUT B COAENCTBUN

COBMECTHOMY NOoJib30BaHMIO BbIrogamMn Kak nornb3oBatesidMuy, Tak n I'IOCTaBLI.l,VIKaMVI136.

MpaBoycTaHaBNMBaloLLME PEECTPbI ABMSAOTCA YaCTbio NMPABOBOrO peXxuma, NpecneayoLero
Lienb NpegoCcTaBreHNs NpaB Ha TPaaMUMOHHbIE 3HaHKSA. B npaBoycTaHaBnmBawLwme peecTpbl

3 Cm. UNEP/CBD/WG-ABS/8/2, OTueT 0 paboTe coBeLlaHus 'pynnbl TEXHUYECKUX IKCMEPTOB W FOPUCTOB MO

TPaaWLMOHHBIM 3HaHWUSIM, CBA3aHHbBIM C FEHETUYECKMMMW Pecypcamm, B KOHTEKCTE MEXAYHApOOHOro pexvmMa
[OCTyna v COBMECTHOTO NOMb30BaHNs BbIrOAAMM.

Ponb peecTtpoB 1 6a3 AaHHbIX B OXpaHe TPaANLUMOHHBIX 3HAHWIA: cpaBHUTENbHbIM aHanu3. OtdyeT UNU-IAS,
aHBapb 2004 r., cTp. 32.

Tam xe.
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BHOCSATCS 3anncu 0 NpegoCTaBfeHHbIX BNagenbly TPagnuuuMoHHbIX 3HaHUI npaBax (a UMEeHHO
NCKITIOUYUTENbHBIX UMYLLIECTBEHHBIX NpaBax) B Lensix obecrneyeHns oxpaHbl U NPU3HaAHUA ero
NNYHBIX HEMMYLLLECTBEHHbIX, UMYLLECTBEHHbIX U HOPUANYECKUX NHTEPECOB. BONbLIMHCTBO
TMNOBbIX NPaBOYCTaHABNBAIOLLMX PEECTPOB ABNAOTCA NYONNYHBbIMN NO CBOEMY XapakTepy,
yNpaBnsalTCa HaLUOHaNbHbIM OpraHoM U OYHKLIMOHMPYIOT HA OCHOBE 3aKOHa Unn
NnoA3akoHHOro akTa, B KOTOPOM YeTKO onpeaensaeTcsa NopsiAoK OCYLLEeCTBEHUS
OEeNCTBUTENbHOM pernctTpaunm TpaguumMoHHbIX 3HaHNN U ee onLManbHOro NPU3HaHns n
opobpeHuns. B kayecTBe TakoBbIX OHM MOTYT Bbi3biBaTb 6OMbLIE MPOTUBOPEUNIA U CIIOXKHOCTEN
C TOYKM 3PEHUS UX MOCTPOEHMS, a Takke NOpPOXAaTb onpeaeneHHbIe KpUTnieckne npobnemsl u
BOMPOCHI B NfaHe nepexoga oT 3ambicra K I'IpaKTVIKe137.

MprmepoM HaLMOHaNBLHOro 3aKkoHOoA4AaTENbCTBA MOXET CryXUTb cTaTbs 16 3akoHa MNepy
Ne27811 «O BBEAEHME pexnma oXpaHbl KONTNEKTUBHbBIX 3HAHUIN KOPEHHbLIX HAPO40B,
OCHOBaHHbIX Ha BMonornyecknx pecypcax», Kotopas rnacut crneaywoulee: «[ulenu peecTpos
KONMMNEKTUBHbIX 3HAHWU KOPEHHbIX HAPOAOB 3aKMoYalTCs, B 3aBUCUMOCTU OT KOHKPETHOIO
cny4as, B cnegyrowem: (a) coxpaHeHUn 1 cOepexeHnn KONMEeKTUBHbLIX 3HAHWUIA KOPEHHbIX
HapoOoB U UX npae Ha aTu 3HaHus; (b) npegoctaBneHun INDECOPI Takon nHpopmauuu,
KoTopasi MO3BOSIIET eMy OTCTauBaTbh MHTEPECHI KOPEHHbIX HAPOL OB, KacatoLwmecs nx
KONMEKTUBHbIX 3HaHui»."*® Kpome Toro, B cTaTbe 15 npegycmaTpuBaeTcsi, 4To «[3]anucy o
KONMMNEKTUBHbIX 3HAHWUSIX KOPEHHbIX HAPOA0B MOryT BHOCUTBLCS B peecTpbl TPEX BUAOB:

(a) rocyaapCTBeHHbIN HaUMOHanNbHbIA peecTp KOMNMNEKTUBHbLIX 3HAHWA KOPEHHbIX HapoaoB;
(b) kKOHDUOEHUMANBHBIN HAUWOHAbHBIN PEECTP KONMEKTUBHBLIX 3HAHUA KOPEHHbLIX HAPOAOB;
(c) MecTHble peecTpbl KONNEKTUBHbLIX 3HAHUN KOPEHHbIX HAPOA0BY.

PenyTtauus

CornacHo onpeaeneHnto tpnanyeckoro cnosapsi bnaka TepMuH «penytauusi» o3HadaeT
yBa)KEeHWNe, KOTOPOE MCMbITbIBAOT MO OTHOLLEHMIO K KOMY-Nn6o apyrue nuua. MNonatme
penyTauun durypmpyeT B KOHTEKCTE OXPaHbl MYHBIX HEUMYLLIECTBEHHBIX NpaB aBTopa.” Ha
Bptoccernbckon KoHpepeHunn no nepecmMoTpy bepHckol KoHeeHyuu 06 oxpaHe
JiumepamypHbix U Xy0oxxecmeeHHbix rpousgedeHuti (1971 r.) npegnoyTeHne 6oino oTgaHo
TEPMUHAM «YECTbY» U «penyTaumsy», KoTopble Obinn NpuaHaHbl kak 6onee 00 bLEKTUBHBbIE
NOHATMSA, OTPaXaloLLMe NNYHbIE MHTEPECHI aBTOPA, YEM «HEUMYLLIECTBEHHBIE UHTEPECHI» UMK
«HemaTtepuarnbHble UHTEPECHI», ABnstowmnecsa 6onee WNPOKMMU NOHATUAMK. B cnyyae
HaHeceHus yuwepba cylecTByeT pasnuyine Mexay ywepbom ans penytauum u ywepoom,
HaHECEHHbIM HEUMYLLIECTBEHHbIM UM HEMaTepuanbHbIM MHTepecam aBTopa. OAHOro Nuwb
HENpUSATUS aBTOPOM MOCTYMKa B OTHOLLEHMWN ero Npou3BeaeHn0 HeAOCTAaTOYHO;
OCYLLECTBIEHHOE AENCTBUE AOIMKHO Takke HEraTMBHO OTPA3UTLCH Ha OLIEHKe aBTopa B rmasax

ob6LecTBeHHocTH .

CBALLUEeHHbIN
TepMUH «CBSALLEHHbINY» OTHOCUTCS K «N0OOMY BbIpaXXEHUIO TPAANLMOHHbIX 3HAaHUIN, KOTOpoe

CMMBONU3MPYET PENUIMO3HbIE U AYXOBHbIE BEPOBAHMS, NPAKTUKY UNK 0Obl4an unv umeet
OTHOLLEHME K HAM. QTOT TEPMUH UCMONb3YeTCA ANsi NPOTUBONOCTaBMNEHMS NPOdaHHOMY UK

137
138

Tam xe.

CtaTbs 16 3akoHa Ne27811 «O BBegeHME pexmma OXpaHbl KONNEKTUBHBIX 3HAHUIN KOPEHHbIX HAPOA0B,
OCHOBaHHbIX Ha Buonornyecknx pecypcax». TekcT 3akoHa NoMeLLeH No agpecy:
http://www.wipo.int/wipolex/en/details.jsp?id=3420

CtaTbs 6bis bepHckon KoHBeHUMN.

Cwm. Cam PuketcoH n OxxeiH C. M'vH30ypr, MexdyHapoOHoe asmopcKoe npaso U CMexXHble rnpasa ~ 8 pamMKax
u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. |., ctp. 606.
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CBETCKOMY, KpanHue NposiBNEHN KOTOPOro NpeacTaBnidAoT cobor dhopMbl KOMMEPYECKOWM

aKcnnyaTauum TPaaULIMOHHBIX 3HaHWIA» ™',

MoHATME CBALLIEHHbBIX TPAAULIMOHHBLIX 3HAHUA OTHOCUTCA K TaKUM TPAAULIMOHHBLIM 3HAHUAM,
KOTOpble BOGUPaT B ce6S peNnrmosHble U AyXOBHbIE 3NIEMEHTLI, B YACTHOCTU TOTEMBI,
cneunanbHble LiepeMOHNM, CBALLEHHbIE 0OBbEKTbI, CBALLLEHHbIE 3HaHUSA, MOINUTBbI, MECHOMEHNS,
MCMNOMHEHUS U CBSILLIEHHbIE CUMBOIbI, 8 TAKKe K TAaKUM TPaAULMOHHBIM 3HAHWUSIM, KOTOpble
CBSI3aHbl CO CBSILLEHHbIMW BUAAMW PacTEHUI, KUBOTHbIX, MUKPOOPraHU3MOB, MUHEPAarnos, a
KpoMe TOro, K CBSILLEHHbIM MecTaM. Bo3MOXXHOCTb UM HEBO3MOXHOCTb OTHECEHWS
TPaAULIMOHHBIX 3HAHUI K KAaTErOPUKN CBALLIEHHBIX 3aBUCUT OT TOr0, UMEIOT NN OHU 3HaYeHue aAns
COOTBETCTBYHOLLEN OBLLMHbI B KaYecTBe CBSLLEeHHbIX. MHOrMe TpaauUMOoHHbIEe 3HaHWS ABMSIOTCA
CBSILLIEHHLIMW 1 He NoABeEpPratTCsa KOMMepLManusauumn no onpeaeneHuio, 0fHako HekoTopble
CBSILLeHHblE OOBEKTBI U AOCTONPUMEYaTeNbHbIE MECTa MNofy4atoT KOMMeEpPYecKoe
MCMNOMb30BaHWE B PasnMYHbIX LENSX CAMUMMU PENUTMO3HbLIMWU, OCHOBaHHLIMU Ha BEPOBAHUSAX
UNN AYyXOBHbIMM OBLLMHAMW NGO CTOPOHHUMU NMLAMM.

B Otuete BONC 0 Mnccusix No yCTAaHOBIEHUIO DAKTOB, KacatoLLMXCS MHTENMNEKTyanbHoOm
COBCTBEHHOCTY M TPAAMLIMOHHbIX 3HAHWIA, FOBOPUTCS O TOM, YTO HEKOTOpbIE NpeaMeTHble
obnacTy, Takne Kak TpaauLMOHHbIE NYTU peLleHns Npobrnem 1 MeaMLMHCKUE 3HaHWS, SIBNSIOTCA
B3aMOCBSI3aHHLIMU Ha yXOBHOM ypOBHe. B 4acTHOCTH, BO Bcex cTpaHax 3anagHoit Adpuku
CUYNTAETCS OYEHb BaXHbIM, YTOObI (haKTUYECKOMY NpUeMy TPaaULIMOHHOrO NekapcTea
npeLIecTBOBaNa peanvaaLms AyXOBHbLIX aCNEKTOB LieNMTENbLCKON NPaKTUKKL, XOTS NpU3HaeTcs,
4TO TaKWe acnekTbl He BblAEPXMUBAIOT HAYYHON KPUTWKK. B paMkax onpeaeneHHbIX cucTem
TPaAMLIMOHHBIX 3HAHWIA CYLLLECTBYET yOexaeHne, YTo NocneacTBUsS AeiCTBIiA Ha
MaTepuanbHOM YPOBHE OO BLACHSIIOTCA UMW YNPaBSIOTCA HA OCHOBAHWUM HeMaTepuanbHbIX
BEpOBaHWIi 1 KyNbTYpHbIX kogoB 2. B NMepy HeKoTOpble «3HaHUSA NepeaaBanich U3 MOKONEHNS
B MOKONEHWS NOCPECTBOM HEKOelt CBALLIEHHO HeMmMcaHom «kHurn» '*%. basoBble CBALLEHHbIE U1
TaliHble TPaAWULIMOHHbIE 3HAaHUSA NO-Pa3HOMY PaCLIEHNBAIOTCS KOPEHHLIMW U MECTHBIMU
06LWMHaMK, 1 cnocobbl UX XPaHEHWs!, Nepeaaym 1 3anmcu Takke pasHATCS.

B KOHTEKCTe MHTEenneKTyanbHon co6CTBEHHOCTU U 0cobeHHO aeaTtenbHocTn MKITP moxHO
coenartb crnegylwme 3amedyaHus:

° OfHa n3 generauuinm noMHTepecoBanach, oyayt nu npm ob6CcyXaeHnm oxpaHbl
WHTENNeKTyanbHOM COBCTBEHHOCTM YYMTbIBATLCA CBALLEHHbIE TPAAULMOHHBLIE 3HaHus ',

B aTom cBa3u apyrasa generaums 3aTpoHyna BOMpoC B OTHOLLEHUU TpeX aCNeKToB: YTO Takoe
«TPagVLMOHHLIEY, YTO TAKOE «3HAHMSA» U Ha YTO AOIMKHA PacnpoCTpaHATLCS oxpaHa? B
YaCTHOCTU, OAHOBPEMEHHO C MHEHUSMW MO MOBOAY BKMOYEHUS B TPAOULMOHHbIE 3HAHUSA
AYXOBHOW M PENUIMMO3HON COCTaBISOLWEN BbICKa3biBaNMCb MHEHUS O TOM, YTO NoHATME T3

[OJDKHO OrPaHNYMBATLCS TEXHUYECKUMMN 3HaHUAMM ' *°;

o B 6onbLUMHCTBE cny4yaeB CBALWlEHHble TpaANUNOHHbIEe 3HaHUA U He ABIAI0TCA
PacCKpbITbIMU, UITN UX PACKPbITUE NMPONCXOAUT B OrnpedeneHHbIX KOHTEKCTax 1 yCroBUAX B
OTHOLWWEHNN 4NeHOoB KOPEHHbIX N MECTHbIX 06LLI,VIH, XOTA npu 0cobbIx YCNOBUAX HEKOTOPbIE

w Oannanb XK. XXepse, «[lyxoBHOE, HO HE MHTEMNSMEKTYanNbHOE: OXpaHa CBSLLEHHbIX HeMaTepuanbHbIX

TPaAMUMOHHbIX 3HaHun», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).

lN'ynta A., «Harpaga 3a TpagMumnoHHbIe 3HAHWSA U COBPEMEHHYIO TBOPYECKYO AeSATENbHOCTb PAAOBbIX FPaXXaaH:
porib OXpaHbl MHTEMMEKTYyanbHoW COGCTBEHHOCTMY, XpaHUTCSA cpeaun matepuanoB CekpeTapuara.

Cwm. OtyeT BOUC 0 Muccusax No yCTaHOBMEHUIO (PaKTOB, KacatoLMXCst UHTENNEKTYanbHON COBCTBEHHOCTU U
TpaaMLUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasgHUA HOCUTENen TpaguLUOHHBIX 3HaHWUIA
B 06nacTu UHTENNEKTyanbHOM COGCTBEHHOCTUY, CTP. 171, AOCTYNHbIN Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.htmi

3asiBnenue generaumm Hoeon 3enanamm Ha oanHHaguaTon ceccnm KommteTa. CM. NPUHATLIR OTYET
opgvHHaguarton ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 220.

3asiBneHue generaumm AnoHum Ha oguHHaguaTon ceccun KomnteTta. CM. NpUHATBINA OTYET OAMHHAALAToON
ceccun (WIPO/GRTKF/IC/11/15), nyHkT 296.
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3HaHWSA MOryT OblTb PACKPbITbl CTOPOHHMM YrieHaM KOPEHHbIX U MECTHbIX 00LMH. Kak ykasaHo
Bbile 1 B JOKyMeHTe «OxpaHa TpaguuMoHHbIX 3HaHWI: [NpoekT aHann3a npobenos:
nepecmoTpeHHbi BapuaHTy (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbiTble TpaguULMOHHbIE
3HAHMSA MOTYT OXPaHATBLCA B COOTBETCTBUN C MEXAYHAPOAHbIM 3aKOHOAATENBCTBOM B 06M1acTu
WHTENNeKTyanbHOM COOCTBEHHOCTM B KQYECTBE HEPACKPLITON MHdopMaumn. OgHako B
OTHOLLUEHUWN 3HAHWI, NPeaCTaBNALWMX ANS OOLWMHBI JYXOBHYH U KyNbTYPHYHO (He
KOMMEPYECKYI0) LIEHHOCTb, MOTYT AeiiCTBOBaTh 0cobble MexaHnaMbl e,

OxpaHa

B KoneeHuuu 06 oxpaHe HemamepuasibH020 KyrbmypHo2o Hacredus (2003 r.) OpraHmsaumm
O6beanHeHHbIX Haunin no Bonpocam obpasoBaHusi, Hayku 1 kynbTypbl (FKOHECKO) «oxpaHa»
onpegenseTcs Kak «NpUHATUE Mep C Lenbio obecneyvyeHns Xm3HecnocobHoCTH
HemaTepumanbHOro KynbTypHOro Hacneausi, BKIovasa ero naeHtudmkaumio, JOKyMeHTUpoBaHue,
nccnenoBaHne, CoXpaHeHune, 3almTy, NonNynsapusaumio, NoBbILLEHWE Er0 POnu, ero nepeaady,
rnaBHbIM 06pa3oM C NOMOLLbIO hOopManbHOro 1 HehopmanbHoro o6pasoBaHus, a Takke
BO3POXAEHNE pasfMyHbIX acCnekToB Takoro Hacnegmsay». OxpaHa OTHOCUTCS K MPUHATUIO Mep
NPeaoCTOPOXKHOCTM C LieNblo 3auThl onpeaeneHHon KynbTYPHOW NPaKTUKKA U naen, KotTopble
cunTaloTCs LUeHHbIMU'Y,

CoxpaHeHue B TalHe

«TanHbIM» BNAETCA TO, YTO COXPaHAETCA He U3BECTHbIM ANS APYrMX Uin pasgenseTcs Nuib ¢
TeM, KOro aTo KacaeTcs (onpegeneHme opuandeckoro cnoeaps bnaka). «CesaweHHble/TanHbIe»
TPaaULMNOHHbIE 3HAHNS U BblPaXKeHUS KyIbTypbl UMEIKOT TalHOE UMW CBSALLEHHOE 3HaYeHue B
COOTBETCTBUM C HOPMaM 0BbIYHOTO NPaBa 1 NPaKTUKON TPaANLMOHHBLIX BriagensLes'.

MCTOYHUK reHeTUYeCKUX pecypcoB

B cBoem npegnoxeHun «[leknapmpoBaHne NCTOYHUKA FrEHETUYECKUX PECYPCOB U
TPaAMLMOHHBIX 3HAHUI B 3asiBKaX Ha NaTeHTbI» generauus Lsenuapum npegnoxuna
notpeboBaTb OT NATEHTHbIX 3agBUTENEN AEKNAPMPOBATb KMCTOYHUK» rEHETUYECKNX PECYPCOB
N TPAOUUMOHHBIX 3HaHMIN. OHa 3asBuna, YTo «TEPMUH KMCTOYHWUKY» crieqyeT NOHMMaTb B CaMOM
LLUMPOKOM CMbICNEY, TaK KaK «40CTYM U COBMECTHOE MCNONb30BaHNE BbIro4 MOXET OXBaTbIBaTb
MHOXeCTBO CyObekToB. B nepByto oyepeab Npv Aeknapauum NCTOYHMKA CneayeT ykasaTb
cybbekTa, KoMneTeHTHoro: (1 npegocTaBnsATb 4OCTYM K FEHETUYECKMM pecypcam u/unm
TPaAMLMOHHBIM 3HaHUAM, UNn (2) y4acTBOBaTb B COBMECTHOM MOSIb30BAHWUM BbIrO4aMMU,
nony4aemMbiMu OT UX UCNONb30BaHWs. B 3aBMCMMOCTU OT KOHKPETHbIX FrEHETUYECKUX PECYPCOB
NN TPaANLMOHHbBIX 3HAHUIN, MOXXHO CAenaTb pasnuyne Mexay: NepBUYHbIMU UCTOYHMKaMM,
BKNIOYas, B YacTHOCTM [loroBapmBatoLLmnecs CTOPOHbI, NPeAOCTaBMAOLWME reHeTUYECKME

pecypcbl*®, MHorocTopoHHio cuctemy MexayHapoaHoro gorosopa [poaoBonbLCTBEHHO U
cenbckoxo3sancTBeHHo opranusaumnmn (PAO)™, kopeHHble 1 MecTHble 06WMHbI™; 1

BTOPUYHbIE UCTOYHUKK, BKITHOHaA, B HaCTHOCTU, KOJI1ekunn ex situ n Hay4HYO nMTepaTypy>>152.

Sui Generis

16 «OxpaHa TpaaMLMOHHBIX 3HaHMIA: MPOEKT aHan13a npoGemnos: NePecMOTPEHHbIN BapUaHT»

(WIPO/GRTKF/IC/13/5(b) Rev.), ctp. 23 MNpunoxenus I, ctp. 11 1 16 MNMpunoxexus Il.

MpoekT rnoccapusa HaumoHansHon komuccum no sonpocam KOHECKO.

TuxookeaHCKW pernoHarnbHbI TUNoBoK 3akoH oT 2002 roga 06 oxpaHe TpagMUMOHHBLIX 3HAaHUIA 1 NPOSIBIEHNIA
KynbTypbl' YacTb | (4).

49 Cm. ctatbu 15, 16 1 19 KBP.

%0 Cwm. cratbn 10-13 MOrPHCX.

1 Cwm. craTbio 8(j) KBP.

%2 Cm. pokymeHT WIPO/GRTKF/IC/11/10.

147
148



WIPO/GRTKF/IC/24/INF/7
MpunoxeHwue, cTp. 44

B topnanyeckom cnosape bnaka TepMuH «sui generis» onpegensieTca crnegyowmm obpasom:
«[B MepeBoae c NaTUHCKOro — «B CBOeM poaex»] B cBoem poae nnu knacce; yHuKanbHbIA Unm
cBoeobpasHbIn. ITOT TEPMUH UCMOMb3yeTCH B NpaBe MHTENNEeKTyanbHon cO6CTBEHHOCTM A1S
0603HaYvYeHnsa pexxmma, npegHasHa4YeHHoro s oxpaHbl NpaB, KOTOPbIE BbIXOAAT 3a paMKu
TPaAVLMOHHbBIX AOKTPUH NaTeHTa, TOBApHOro 3Haka, aBTOPCKOro npaBa Y KOMMEpPYeCKOM TalHbl.
Hanpumep, 6a3a AaHHbIX MOXET HE OXPaHATbCH aBTOPCKMM MPaBOM, ECNN ee codepXaHne He
ABMSAETCH OPUrMHanbHbIM, OAHAKO OHa MOXET OXPaHATLCA CTaTyTHbIM MPaBoOM SuUi generis,
npegHasHavyeHHbIM AN aTon uenuy». Cuctema sui generis — aTo cuctema, cneumansHo
npeaHasHavyeHHasa aAng yaoBneTBOpeHus Hyxa 1 obecnevyeHns MHTepecoB B Kakon-nnbo
KOHKpETHOM 0bnacTu. Yxe CyLecTBYET HECKOMbKO NPUMEPOB NPaB MHTENNEKTyarbHON
COBCTBEHHOCTU Sui generis, Takux, Kak npaBa pacTeHNEBOL0B-CENEKLNOHEPOB — OTPAXXEHHbIE B
MexayHapodHON KOHBEHLMM MO OXpaHe HOBbIX copToB pacTeHun 1991 r. («KoHBeHumst YTTOB»)
— 1 OXpaHsieMble NpaBa UHTEeNNeKTyanbHon COBCTBEHHOCTM Ha MHTErpanbHble MUKPOCXEMbI —
oTpaxeHHble B [loroBope 06 MHTENNEeKTyaribHON COGCTBEHHOCTM B OTHOLLEHWUW MHTErpanbHbIX
Mukpocxem 1989 r. («BawmHrToHckm goroop»). 3akoH MaHambl Ne 20 ot 26 noHa 2000 r. «O
BBEOEHUN CneumanbHOro pexmmMa oXpaHbl MHTENNeKTyanbsHOM COBCTBEHHOCTM B OTHOLLEHU
KONMEKTUBHbIX NPaB KOPEHHbIX HAPOAOB Ha OXPaHy W 3aUTy UX KyJIbTYPHOM CamMOBbITHOCTM U
TPaAMLMOHHBIX 3HAHUINY, NpeacTaBnaeT cobon pexmum sui generis.

CBaKONMYHACKUW NMPOTOKON 06 OXpaHe TPaaULUOHHbIX 3HAHUM U BblpaXXeHUN
c¢donbknopa

B aBrycte 2010 r. Ha lnnnomatunyeckon KoHdpepeHunn, coctosiBlenca B CeakonmyHae
(Hamunbus), rocygapcrtea-uneHbl AQpUKaHCKON pernoHanbHOM opraHnsaumnm
nHTennektyanoHon cobcteeHHocTM (APOUC) npuHsanun npotokon. CornacHo nyHkTy 1 ctatby 1
uenb atoro NpoTokona coCTouUT B crnefyowem: «(a) oxpaHa Hocumernel mpadulUOHHbIX
3HaHul om mobbIx HapyweHul Ux rpas, npu3HaHHbIx 8 Hacmosiwem lNpomokone; u (b) oxpaHa
8blpaxkeHuli ¢horibKIopa om He3aKoOHHO20 MPUCBOEHUS], HEMPagoMEPHO20 UCMOMbL308aHUs U
He3aKOHHOU 3Kcrnyamauuu eHe ux mpaduyuoHHO20 KoHmekcmay. [MpoToKkon BCTYNUT B CUNY
nocre Toro, kak wecTb rocygapct-dneHoB APONC caagyT Ha XxpaHeHne JOKYMEHThI O
paTuduKaumm unm NpUcoeauHeHmN.

BbipaxeHusa B maTtepuanbHon doopme

BhlpaxkeHue «B maTepuanbHOn oopme» 03Ha4YaeT Takoe BblpaKeHue, KOTopoe SBMSeTCs
ocd3aeMbIM U YBUAEHHBIM; OOCTYMHOE AN OCA3aHUSA; Takoe, KOTOPbIM MOXHO BNnageTb Unu
KOTOPOE MOXHO peanu3oBaTb. OHO NPOTUBOMNOMOXHO «HEMATEPUANbHOMY», T.€. TaKoOMy,
KOTOPOE He BOMMOLLEHO B (OM3NYECKY0 (DOPMY, HE ABMSETCA 0CA3aeMbIM UMK OLLYTUMbIM
(cornacHo onpegeneHuto opuanyeckoro cnoeaps bnaka).

BblpaxeHusi B MaTepuarnbHoi hopMe — 3TO BbIPaXKEHWS!, BOMOLLEHHbIE B MaTepUanbHOM
o6bekTe.'”® OHM He 06s13aTeNnLHO CBOAATCS K MaTepuarbHO (opMe, HO A0IKHbI BbITb
BOMIIOLLEHbI B MOCTOSIHHOM MaTepuare, HanpuMep, B kKaMHe, AepeBe, TeKCTUNe, 30M0Te U Npou.
BblpaxeHusi B MaTepuanbHO hopme CUUTAOTCS OXPaHSeMbIMU BblpaXKeHWsIMU dorbkropa.
Mp1Mepammn aNEMEHTOB, COCTABASIIOLLMX BbIPAKEHUS B MaTEpUanbHoOi hopme, SBRSIOTCS:

(a) npounsseaeHnAa NCKYyCCTBa, B HaCTHOCTU PUCYHKU, KAPTUHbI, PE3Hble paGOTbI, CKynbnTypbl,
n3gernna U3 rMuHbl, TeppakoTbl, MO3auka, n3genna n3 gepesa, n3gernna n3 metarna,
tOBENMNPHbIE n3aenuna, nneTteHble KOP3uHbl, BbILUMBKU, TEKCTUITb, KOBPbI, KOCTHOMbI;

(b)  My3bIKanbHbIE NHCTPYMEHTBI;

153 TunoBble NOMNOXEHUSA AN HAUMOHAIbHbLIX 3aKOHOAATENbCTB 00 OXpaHe BblpaXXeHUn gonbkrnopa oT
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(c) apxuTeKkTypHble dopMbl' .

TpaaUUMOHHBLIN KOHTEKCT

TepMUH «TPAANLIMOHHBINY 03HAYAET, YTO TPAAMULIMOHHBIE 3HAHUS UINN BbIPAXEHNS KyTbTypbl
CO3/al0TCS B COOTBETCTBUM C NpaBunamu, npoLeaypam 1 obbluasimm onpeaeneHHon obLLuHLI,
a He TO, YTO OHM SBNSIOTCSA CTapbiMU. VIHBIMU CrIoBaMu, NpunaraTenbHoe «TPaANLIMOHHBINY
onpeaenseT MeTof CO3aHUs TPAAULIMOHHBIX 3HAHWIA UMW BbIPAXKEHUI KyNbTypbl, @ HE camm
3HaHMA."® TepMUH «TPaAMULIMOHHBINY 03HAYAET, YTO TPAAULIMOHHBIE 3HAHUS UIN BbIPaXEHUS
KyTbTYpbl KOPEHATCS B TPAAULIMW UMW OCHOBBLIBAKOTCS Ha Heil, criyaT Ans uaeHTudukaLmm
KOPEHHOrO N TPaAVNLIMOHHOTO HAPOAa UMK CBA3AHbI C HUM, @ Takke MOryT UCMOMb30BaTLCA Ha
npakTUKe TPaANLMOHHLIMU cnocobamn'®. « TpaanLMOHHBIN KOHTEKCT» 0603HaYaeT
NPYMEHEHNe TPAAULIMOHHBIX 3HAHWIA MU TPAANLIMOHHBIX BbIPaXeHWIA KynbTypbl B X
COBCTBEHHbBIX paMKax, orpeAeneHHbIX UX Xy/[A0KeCTBEHHbIM CogepXaHeM Ha OCHOBe
HenpepbIBHOTO NCMOMNbL30BaHKS OBLLMHOIA. [pUMEpPOM 3TOro MOXET CMYXKUTb UCNOMNb30BaHUE
PUTYyanbHOro TaHUa B ero TPaaWLMOHHOM KOHTEKCTE, T.€. UCMOMHEHNe yKa3aHHOro TaHua
cbakTMyeckn B pamkax putyana'’.

Kak ykasaHo B JIOKYyMeHTe «QreMeHTbl CUCTEeMbI Sui generis N0 OXpaHe TPaANLMOHHBLIX 3HAHUN»
(WIPO/GRTKEF/IC/4/8), TpagUUNOHHbIE 3HAHUS ABNAIOTCS «TPAAULMOHHBIMU» MO TOW MPUYUHE,
4YTO B cnocobax Mx Co3AaHMs OTPaxeHbl Tpaauumm obLWKH. No3aToMy TEPMUH «TPaAULMNOHHBbIEY
He 06sA3aTenbHO CBA3aH C XapakTepoM 3HaHUIN, OH CBA3aH CO cnocoboM, NOCpeaCcTBOM
KOTOPOrO 3TV 3HaHUSI CO3AAIOTCS, COXPAHAIOTCS N PacnpoCTPaHsoTCsa .

TpaAVILIVIOHHbIe BblpaXeHuns KynbTypbl

TepMUHbI «TPAAULMOHHbBIE BbIPAXEHUS KYNbTYPbI» U «BblpaXXeHUst (pornbKnopa» UCronb3yrTcs
BOWC B oTHOLLIEHMN MaTepUuanbHbIX U HeMaTepuanbHbIX OPM, B KOTOPbIX BblpaXaroTcsi,
nepeaarTcs UM BOMNMOLLAKTCS TPpaaULMOHHbIE 3HAHUS U KynbTypa. [Npumepbl 3TMx dhopm
ABMSAOTCA TPAAMLMOHHAs My3blka, UCMOMHEHUS, NOBECTBOBAHWUSI, HAUMEHOBAHMWS! Y CUMBOIbI,
N3006paKEHUS U apXUTEKTYPHbIE (DOPMbl. TEPMUHBI «TPAAULIMOHHBIE BbIPaXKEHUS! KyNbTypbl» 1
«BblpaxkeHus honbknopa» SABNSTCS B3anMo3aMeHsieMbIMU CUHOHMMaMU 1 MOTYT
MMEHOBAaTbCS MPOCTO Kak «TPaAULMOHHbIE BbIPaXKEHUS KyrbTypbl», 4acTo B popMe
cokpaleHus «TBK». Mcnonb3oBaHue 3TMX TEPMUHOB HEe NpecreayeT uenu co3gaTb
BneyatneHue, YTo cpeam rocygapcte — vneHoB BOUC cyuiecTByeT cornacue no nosoay
onpaBAaHHOCTM UK LenecoobpasHOCTM UCMONb30BAHUS 3TUX UMK UHbIX TEPMUHOB, He
3aTparMBaeT 1 He orpaHMYMBaET UCMONb30BaHUS APYIUX TEPMUHOB B pamMKax HalMOHaNbHOro
MW permoHarnbHOro 3akoHo4aTenbCTea.

TpaAULMNOHHbBIE KyNbTypbl

CornacHo onpegeneHuto opuanyeckoro criosapsi brnaka, ato Tpaguumm, KOTopble OTHOCATCS K
06bl4asiM NPOLLNOro U MeToAaM MCronb30BaHMS B MPOLLIIOM, OKa3blBaloLWMM BIUSIHUE Ha
[esiTeNbHOCTb M NPaKTUKY B HAcTOsILLEM. 3aKOHOA4ATENbCTBO B CEPE MHTENMEKTyarnbHOM
COGCTBEHHOCTM NPOBOAUT pa3rpaHUyeHne Mexay TPaAMLNOHHON KynbTypoK (KoTopasi MOXeT
onpeaenaTbcs Kak TpaauUMOHHas KynbTypa Ui orbKiop B Y3KOM CMbICIE CroBa) U
COBPEMEHHbLIMU, BHOBb BO3HUKAIOLLMMU BbIPAXKEHUSIMU KYNbTYpbl, CO34aBaeMbIMU HbIHE

154 TunoBble NOMNOXeHU ANs HauMOHambHbLIX 3aKoHOAAaTeNbCTB 00 OXpaHe BblpaXXeHUn onbknopa oT

HEe3aKOHHOrO MCMONb30BaHWSA W OPYrMX HaHocsawmx yuep6 aewncteui, 1982 r., Pasgen 2(iv).

HuHbo Mupec oe KapBanbo, «M3 xuxknHbI LiaMaHa B NaTEHTHOE BEAOMCTBO: Jopora B CTaAuu CTPOUTENbCTBAY,
Bonpockl 6uopasHoobpasns u npaea, cTp. 244.

CBOAHbIV aHanNu3 NpaBOBOW OXpaHbl TPAANLUMOHHBIX BbipaxkeHui kynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 53.
TvnoBble NONMOXEHUSA ANA HAUMOHarbHbIX 3aKOHOAATENbCTB 00 OXpaHe BblpaxeHui donbknopa oT
HE3aKOHHOIO MCMONb30BaHMA U APYrMX HaHocAWMX yuepb aercteuin, 1982 r., Yactoe lll. 42.

OnemeHTbl CUCTEMBI SUi generis No oxpaHe TpaauumoHHbix 3HaHui (WIPO/GRTKF/IC/4/8), nyHkT 27.
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KMBYLLIMMU MOKONEHUAMMN B pamkax obLLecTBa, OCHOBAHHLIMU Ha paHee CyLLLeCTBOBABLUNX
TPaAVLMOHHOI KyNbType U ONbKIOpe UN KOPEHSILLMMUCS B HUX .

TpaguuMOHHbIe NPUPOAOOXPAHHbIE 3HAHUA/TPAAULMOHHBbIE 3KONOornyeckne 3HaHus

MHCTUTYT KynbTypbl A€HE onpeaensieT «TpaguLMoHHbIe aKkorormdeckue 3HaHusay (TO3) kak
«COBOKYMHOCTb 3HaHWN 1 BEpOBaHUK, NepefaBaeMbiX MOCPEACTBOM YCTHON Tpaguumm n
nepBUYHbIX HabnaeHnn. OHW BKNOYAKOT CUCTEMY Kraccudmkaunm, KOMNIEeKC IMNMpUYECcKmx
HabAEHN 3a MECTHOWM OKPYXXatoLLIEN Cpeaon U CUCTEMY caMoynpaBneHus, KoTopas
perynupyeT nonb3oBaHMe pecypcamn. IKOMOrm4eckme acnekTbl TECHO CBS3aHbl C
coumnarnbHbIMU U YXOBHbIMU acrnekTaMmu cucteMbl 3HaHui. KonuyecTBo 1 kadecTBo TO3 He
OAMHAKOBO Y pa3sHbIX YNEHOB 00LMHbI U 3aBUCAT OT UX Nora, Bo3pacTa, counarnbHOro
MONOXEHMWS, YMCTBEHHbIX CMNOCOOHOCTEN U Npodeccnn (OXOTHUK, AYXOBHbIN NUAEp, LenuTenb n
T.4.). TO3, KOTOpbIE YXOAAT CBOMMU KOPHAMM B Jariekoe NpoLuioe, HOCAT KyMYNATUBHBIN U
AOVNHaAMUWYHBIN XapakTep, ONMParTCsa Ha OnbIT NPeaLlecTBYOLWMX NOKONEHNA N afanTUpYTCA K
NPONCXOAALLNM B HACTOSILLLEE BPEMS TEXHOSTOIMYECKUM U COLMANTbHO-3KOHOMMNYECKUM
U3MeHeHnsIM» 1.

TpagnumnoHHbIE 3KOMNOrMYECKNe 3HaHUA Takke onpeaensatTCcs Kak «HaAKONNeHHas COBOKYMHOCTb
nepegaroLmnxcs U3 NoKoNeHNs B NOKONeHNe Yepes NOCPEeACTBO KyNbTypbl 3HAHWUA 1 BEPOBaHWIA
OTHOCUTENBLHO CBA3M XMBbIX CYLLECTB (BKMoYas nogen) apyr ¢ ApyroMm 1 ¢ oKpyKaroLemn nx
cpepon. Kpome Toro, TO3 ABNAOTCA CBONCTBOM OOLLECTB C UCTOPUYECKON NPEEeMCTBEHHOCTLIO
NPaKTUKM NCNOSIb30BaHNS PECYPCOB; B LIENIOM, 3TO HEMPOMBILUSIEHHbIE UM MEHEE pa3BuUTbIE B
TEXHWYECKOM OTHOLLUEHMM 06LLEeCTBa, MHOTME U3 KOTOPbIX SABMAKOTCA KOPEHHBbIMU UK

nneMeHHbIMU» 1",

TpaAVILIVIOHHbIe 3HaHuA

Mpu3HaHHOro Ha MexayHapo4HOM YPOBHE onpeneneHnst TpaauunoHHbIX 3HaHun (T3) B
HacTosiLee BpeEMS He CyLLecTByeT.

TepMUH «TpaguUMOHHbIE 3HAHWUSI», UCMONb3YEMbIV ANs LUMPOKOro OnucaHus 3Toro npegMeTa,
06ObI4YHO BKMIOYAET UHTENSEKTYaNbHOE U HemaTepuanbHOe KyNbTypHOe Hacneaune, NpakTuky u
CUCTEMbI 3HAHUI TPAANLMOHHBLIX OBLLMH, B TOM YMCIe KOPEHHBIX U MECTHbIX OOLLMH
(TPaAMUMOHHBIE 3HaHUS B 06LeM cMbicrie). MHbIMu cnoBamu, TpaauLMOHHbIE 3HAHUS B
LUIMPOKOM CMbICE OXBaTbIBAOT COAEpXKaHNE 3HaHWI Kak TaKOBbIX, a Takke TpaguLMOHHbIX
BbIPaXXEHWUI KynbTypbl, B TOM YMCIE OTNNYUTENBbHBbIE NPU3HAKU U CUMBOJbI, CBSI3aHHbIE C
TPaANUMOHHBIMWU 3HAHUSIMMU.

TepMUH «TPaAMLIMOHHbBIE 3HAHUA», UCMOL3YEMbIN B 0BCYX/AEHNSX Ha MEeX/yHapOOHOM YPOBHE
B Y3KOM CMbICIIE, OTHOCUTCS K 3HAHUAM Tak TaKOBbIM, OCOBEHHO K 3HAHVSIM, CO3[aHHbLIM B
pesynbTaTe VHTEeNNeKTyanbLHON AesTENbHOCTY B TPAAMLIMOHHOM KOHTEKCTe, BKIoYas Hoy-xay,
NPaKTUKY, HaBbIKV N MHHOBALMW. TPaanLIMOHHbIE 3HaHUA MOrYT BbiTb OBHAPYXXEHbI BO
MHOXeCTBe pa3HOo06pasHbIX KOHTEKCTOB, BKIIOYASA CeNIbCKOXO3ANCTBEHHbIE 3HAHUSA, HayYHbIE
3HAHUS, TEXHUYECKME 3HAHUSI, SKOMOrMYECKMNE 3HAHWS, MEAULIMHCKUE 3HAHUS, B TOM YnCne
3HaHNS O COOTBETCTBYIOLLMX NEKAPCTBEHHBLIX CPEACTBAX U MEAVKAMEHTaX, 3HaHUS, CBA3aHHbIe
c 6ropasHoobpasnem, u T.0.» .
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160 CBOAHbIN aHanu3 NpaBoBOW OXpaHbl TPAANLMOHHbIX BblpaxeHuin kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 54.

Cwm. Takke: Mapk I'. CTuBeHCoH, «Mcnonb3oBaHWe UCKOHHbBIX 3HaHWI B OLIEHKE BIIMSIHWUS Ha OKPY>KatoLLyto
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281

dukpeT bepkel, « TpagMUMOHHbIE 3KONOMMYECKNE 3HAHNS B MEPCNeKTUBE. TpaaMUMOHHbIE 3KONOrMyeckue
3HAHWA: KOHUEeNuun 1 criydyan». MexxayHapoaHas nporpamMmma B 06nacTv TpaguuUOHHbIX 3KONOrMYeCKNX
3HaHWI U MexayHapoaHbIi LeHTP No nccrieqoBaHusaM B obnacTtu passutus, OTraea.

Cm. OtyeT BOUC 0 muccusax no yCcTaHOBMNEHMIO (haKTOB, KacatoLMXCSA MHTENNEKTYanbHOM COGCTBEHHOCTU U
TpaaMUMOHHBIX 3HaHUi (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasgHUA HOCUTENen TpagULUOHHBIX 3HaHWUI
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LUundpoBasa 6ubnmorteka TpaguUMOHHbLIX 3HAHUN

LUndposas bnbnuoteka TpaguumoHHbix 3HaHun (LIBT3) siBnsieTcss COBMECTHBIM MPOEKTOM
CoBeTa Hay4HbIX 1 NpoMmbILeHHbIX nccnegosaHun (CSIR) MnHUCTEpCTBa HAYKU U TEXHUKU U
HenaptameHta AYUSH MuHuctepcTBa 3apaBoOXpaHeHnsa n oxpaHbl ceMbi MHOMK, KOTOPbLIN
peanuayetca CSIR. B cozgaHum LUBT3 no nHanmncknm cuctemam meauumHel npMHMMana
yyacTue MexavcumnivHapHas rpynna B coctaBe 9KCnepToB No TpaguLMOHHOW MeauunHe
(aropBeaa, yHaHu, cngaxa u nora), naTeHTHbIe 3KCnepTbl, akcnepTbl No T, yyeHble n
TexHuveckne cneumanuctol. MNMpoekT LUBT3 npegycmatpuBaeT JOKYMEHTUPOBaHNE
TPaAVLMOHHbBIX 3HAHUIN, OTHOCALLMXCA K OBLLLEeCTBEHHOMY JOCTOSHUIO U CYLLIECTBYIOLNX B
dopme nuTepaTtypbl NO aopBeae, yHaHu, cuaaxe un nore, B LMpoBoM opmate Ha NaTu
MeXOYHapOaHbIX A3blKaxX, KOTOPbIMU ABNAOTCA aHITMACKUIA, HEMELKNA, (PpaHLy3CKUNA,
ANOHCKMI M ucnaHcknin. B LIBT3 coaepxutcs nHdopMauna 0 TpaguLNOHHbBIX 3HAHUSAX,
CYyLLIeCTBYIOLWMNX B CTpaHe, Ha A3blkax U B dpopmaTe, MOHATHbIX ANS NaTEeHTHbIX 3KCNepToB
MeXayHapoaHbIX NaTeHTHbIX BegomMcTB (MIB), 4To Heobxoanmo ansa npegoTspaLLeHus

BblJaun He3aKOHHbIX NaTeHToB .

LIBT3 npecneayet ABosiKyto Lenb. Bo-nepBbix, oHa cnocobcTByeT NpeaoTBpaLLEeHNIO Bblgaun
naTeHTOB Ha NPOAYKThI, KOTOpPble CO34aHbl C UCMOMNb30BaHNEM TPAAULNOHHBIX 3HAHUI, HO Y
KOTOPbIX N300peTaTenbCKMN YPOBEHb SABMSIETCA HU3KUM UM BoobLe oTcyTcTByeT. Bo-BTOpbIX,
OHa CIYXXWUT HEKMM «MOCTUKOM» MeXOy COBPEMEHHOW HAyKOW U TpagULMOHHBIMU 3HAHUSIMU, U
Gnarogapsa aTOMy MOXET UCNONb30BaTbCA NS CTUMYNMPOBAHNS YrnyGneHHbIX NCCNeLoBaHnN,
HanpaBneHHbIX Ha CO3aHne HOBbIX JIeKapCTBEHHbIX CPEACTB Ha OCHOBE UHopMaLmn O
TpaguLUMOHHbIX 3HaHuAX. LIBT3 npegHasHayeHa cnyuTb «MOCTUKOM» Ha rnobanbHOM ypoBHE
MexXay APEBHUMU Criokamu (ABYCTULINAMMN) HA CAHCKPUTE U NATEHTHbLIM 3KCNEPTOM, MOCKOSbKY
6a3a aaHHbIX ByaeT npegocTaBnATb MHPOPMaLMIO O COBPEMEHHbIX, @ TaKKEe MECTHbIX
Ha3BaHWSX Ha A3blke U B popmaTe, MOHATHBIX ANS NaTEeHTHbIX akcnepToB. [Mpeanonaraetcs,
YTO 3TO AaeT BO3MOXHOCTb CBECTU K MMHUMYMY HEXBaTKy 3HaHUN 06 N3BECTHOM YpOBHE
TexHukn. Takast 6a3a gaHHbIX OyaeT cogepkaTb 4OCTAaTOYHO AeTann3npoBaHHbIE
onpeaenexHns, NPUHLMMbI U KOHUENUUX Ang Toro, YTobbl CBECTU K MUHUMYMY BEPOSTHOCTb
NaTEeHTOBAHMSA B Ka4ECTBE «N30BPETEHUI» HE3HAUUTENMbHbIX/HECYLLIECTBEHHBIX N3MEHEeHNA' ™.

Hocutenb TpagUUMOHHBLIX 3HAHUN

B topuanyeckoM crioBape bnaka TEpMUH «HOCUTENbY ONpeaensaeTca Kak «MuLo, KOTopoe
SBNAETCA PUANYECKUM BRadenbLeM 060pOTHOTO AOKYMEHTa 1 KOTOPOe UMeeT NpaBo
Nony4nTb Mo Hemy nnatex». BOUC ncnonb3ayeT aToT TepMUH ANS 0603HaYEHNs BCeX NuL,
KOTOpbIE CO3Aat0T, CYXaT UCTOYHWUKOM, Pa3BMBAIOT U COXPAHSAIOT TPAAULMOHHBIE 3HAHWS B
TpaAVLMOHHOI cpefe M KoHTekcTe. KopeHHble 0BLLMHbBI, HapOoAbl U HALMK ABMSIOTCA
HOCUTENAMU TPAAMLIMOHHBIX 3HAHWIA, OOHAKO HE BCe HOCUTENM TPaOMLIMOHHBIX 3HAHWIA
SBMAOTCA KKOPEHHLIMUY» '°. B 3TOM KOHTEKCTE «TPaAMLIMOHHbIE 3HAHUA» 03HAYAIOT Kak
TPaAVLIMOHHbIE 3HAHWS B Y3KOM CMbICIIE, Tak 1 TPAANLIMOHHbIE BbIPaXEHWS KyNbTypbl.

Kak yka3zaHo B JOKyMeHTe, o3arnaBneHHoM «Cnncok 1 KpaTkoe TEXHUYECKOE NOsICHEHNE
pasnuyHbIX OPM, B KOTOPbIX MOXHO HAWTVN TPAAULMOHHBbIE 3HAHUS»

B 06nacTy UHTENNEKTYanbHON COGCTBEHHOCTUY, CTP. 25, 4OCTYNHEIN Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.html.

C 6onee noapobHON MHopMaLMen MOXHO 03HAKOMUTLCS MO agpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng

Ponb peecTpoB 1 6a3 AaHHbIX B OXpaHe TPaAULUMOHHBIX 3HAHWIA: cpaBHUTENbHbIA aHann3. OTtyeT UNU-IAS
Report, sHBapb 2004 r., cTp. 18.

Cwm. OT1yeT BONC 0 muccusix no ycTtaHOBMNEHUIO (haKTOB, KAaCarOLLMXCHA MHTENNEKTYannbHON COOGCTBEHHOCTU U
TPAOUUMNOHHbBIX 3HaHWM (1998-1999 rr.), 03arnaBneHHbI « Hyxxabl 1 YasiHUSA HOCUTENen TPaaULMOHHbBIX
3HaHWU B 06nacTu MHTennekTyansHON cobCTBEHHOCTUY, CTP. 26.
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(WIPO/GRTKF/IC/17/INF/9), «[TpaguLMOHHbIe 3HaHWNS], Kak NpaBumno, cCo34atTCsa KONNEKTUBHO
n/vnu paccMaTpmBalOTCA Kak NPUHaAnexalme KOnneKTMBHO KOPEHHON U MeCTHOM o6LLnHe
WIn rpynnam nuu, B cOCTaBe Takon obwmHbl. [...] HecmMoTpsa Ha 3TO, OTAENbHbIN YIIEH OOLMHbI,

HanpumMmep uennutenb unn dJepmep, MOXET ABNATbCA HOCUTENEM onpeaeneHHbIX 3HaHVIIZ»166.

Knaccudmkauus pecypcoB TpaaULMOHHbLIX 3HaHUN

Knaccudmkaumsa pecypcoB TpaguumMoHHbIX 3HaHui (KPT3) asnseTcsa HoBaTopCcKom
CTPYKTYPUPOBAHHOW KNnaccuduKaLunoHHOM CUCTEMON, KOTopas NpeaHasHadYeHa ans CUCTEMHOro
yrnopsgoveHunsl, pacnpoCcTpaHeHNst U No1cKa 1 KoTopas BKITOYaeT OKOMO S ThiC. nogrpynn
TPaAULMNOHHBIX 3HAHUIW B OTNUYME OT OAHON rpynnbl B MexayHapoaHOW NaTeHTHON
knaccudpmkaumm (MMK)."®” KPT3 6bina paspaboTtaHa Ans MHOMACKUX CUCTEM MEAWLIMHbI
(aropBena, yHaHu, cngoxa u nora). KPT3 nonydnna mexgyHapoaHoe NpusHaHue, U oHa
npuesasaHa k MINK. TNo Bceln BeposTHOCTU, OHa ByaeT cnocob6CcTBOBaTh NOBLILLEHNIO YPOBHS
NHCPOPMMPOBAHHOCTM O CUCTEMAX TPAOULMOHHbLIX 3HaHU Gnarogapst UCNONb30BaHMIO
COBPEMEHHON CUCTEMbI PacnpoCTPaHEeHUs, a UMEHHO MHPOPMALMOHHBIX TEXHONOIMI, N B
yacTHocTn NHTepHeTa n Beb-TexHonornn. NpeanonaraeTcs, YTO CTPYKTypa U CTENEHb
aetanusaumm KPT3 BbI3OBYT MHTEPEC Yy TEX CTPaH, KOTOpble npunaratoT yeunus K
NpeaoTBpaLLEHWNIO BblAa4yn HE3aKOHHbIX NAaTEHTOB Ha HEOPUrMHarbHbIE OTKPbITUS, CBA3AHHbIE C

cUcTEMaMM TPaAMULIMOHHBIX 3HaHNIA',

TpaguMuuoHHasi MeguUMHa

BOS onpegensieT aT0T TEPMUH KaK « COBOKYMHOCTb 3HaHUI, HABLIKOB U NPaKTUYECKUX MPUEMOB,
OCHOBaHHbIX Ha TEOPUSIX, BEPOBAHMUSIX U OMNbITE, SABMAAIOLNXCA HEOTHEMITIEMOWN YaCTbtO
pasnu4yHbIX KynbTyp, Oyab TO NoagaroLmnxcs 06 bsICHEHNIO UKW HET, UCMOMb3YEMbIX A5
nogaepXXaHusi 34OpOBbS, a TakKe AN NPOPUNAKTUKA, ANAarHOCTUKKN, OBrerdeHns nnu neyveHuns
HU3NYECKNX N NCUXNYECKMX 3abonesanuin» %, BO3 Takke onpegenseT «TpaguLMOHHYIO
MEANLNHY» KaK «BKITHOYAKLLYO pasfnnyHble NPakTU4eCcKkne MeToabl, NoaxXo4bl, 3HaHMS U
BEpOBaHMs B 0611acT BpayeBaHUs, BKITOYAs pacTUTENbHbIE, XKMBOTHbIE U/MNN OCHOBAHHbIE HA
MUHepanax fiekapCcTBEeHHbIE CpeaCTBa, AYXOBHYIO Tepanuio, MaHyanbHble NpuemMsbl 1
yNpaXXHeHUd, NpUMeHAeMble pasaeribHO UM B codeTaHun s nogaepXaHna 30opoBbs, a
Takke 4N nedYeHnd, AMarHoCTUKN UM NpodunakTukm 3a6oneBaHuin» '°.

MpousBeneHns U MHHOBaUUK, OCHOBaHHbIe Ha TPaaULUAX

Tpaguumn npefcTaBnsaoT cobon KynbTYPHYO NPaKTUKY U MOEW, KOTOPbIE PacLieHNBaTCS Kak
OTHOCSILLMECS K NPOLLIIOMY U KOTOPbIM OTBeEH onpeaeneHHblii cTatyc' . TepMuH
«NPOU3BEAEHUSI U MHHOBaLMW, OCHOBAHHbIE HA TPAAMUMSIX» O3HAYaeT MHHOBaLMK 1
npon3BeneHusl, OCHOBaHHbIE Ha TPAAMLMOHHBIX 3HAHUSIX KaK MakKoebiX, HO pasBuUTbIe U
MOJEPHN3NPOBAHHbIE BHE TPAAMLIMOHHOIO KOHTeKkcTa' 2. TpaaMLMOHHbIE 3HAHWSI KaK MaKosble
03HaYaloT «CUCTEMbI 3HAHMI, MPOM3BEAEHUS U MHHOBALMK, KOTOPbIE, Kak NpaBuno,
nepefatTcs U3 NOKOMEHUS1 B MOKOSIEHNE; KaK MPaBuUo, CYUTAKTCS OTHOCSLLIMMUCS K KaKOMY-
NGO KOHKPETHOMY Hapo4y MUNN HacensiemMon UM TEPPUTOPUK; Kak NpaBuIo, paspabaTbiBaroTcs
BECCMCTEMHO M MOCTOSIHHO Pa3BMBAIOTCS B OTBET HA M3MEHEHNE BHELLHWX YCIoBMi» ' /2,

166 Cnuncok un KpaTKoe TeXHUYecKoe NOACHEHNE pasnnyHbIX POPM, B KOTOPbLIX MOXHO HauTU TpaauUMOHHbIE

3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 TMpunoxeHus.

Tam xe.

C 6onee noapobHON MHpopMaLMen MOXHO 03HAKOMUTLCS MO agpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng

O6wwme pykosoasLme npuHumnel BO3, kacatowmecs MeToanku NPoBEAEHNS UCCEA0BAHNI N OLLEHKN
TpaguumnoHHon megnumnsl (WHO/EDM/TRM/2000.1), cTp. 1.

Crtpaterns BO3 B ob6nacTtu TpaguumnoHHon meauumHbl Ha 2002-2005 rr., cTp.7.

MpoekT rnoccapusa HaunoHanbHoM kommuccum no sonpocam KOHECKO

172 Cwm. ctatbu 10-13 MACPICX.

78 Cm. gokymeHT BOMC WIPO/GRTKF/IC/3/9.
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|/|HHOBaL|,I/IVI, OCHOBaHHbIE Ha Tpaanuunax, OTHOCATCA K TeM CrydadaMm, Korga Tpaanuua
BbICTyNnaeT B Ka4eCTBe NCTOYHUKA VIHHOBaLI,VIVI, ocyulecTBiA€MbIX YlleHaMun COOTBeTCTByIOU.I,eVI
KyJNbTYPHOWM OOLLMHbLI UM CTOPOHHUMU NMLAMU; B 3TUX CITy4asiXx MHHOBALMM MOTYT Takke
BbIABINATb Apyrme snabl UCNONMb30BaHUA Tpaanuumn, KOTopblie MOryT ObITb npoaHann3npoBaHbl B
KOHTEKCTE MHTEeNNeKTyanbHON cobcTBeHHocTH' ™. Bonee nogpo6HO TpagMLUMOHHBLIE 3HAHUS
«KaK TakoBble» U npounssegeHnsa n "HHoBauunn, OCHOBaHHbIE HA TPagULUMOHHbIX 3HAHUAX,
paccMaTpmBaloTCA B AOKYMEHTE, O3ariiaBjlieHHOM «Cnucok n KpaTKoe TeEXHNYECKOEe NoACHEHNE
pa3nn4yHbIX d)OpM, B KOTOPbIX MOXHO HanuTu TpagununoHHbIEe 3HAHUA»
(WIPO/GRTKF/IC/17/INF/9)'".

KonBeHuna KOHECKO o mepax, HanpaBrieHHbIX Ha 3anpeLieHue u npeaynpexaneHue
He3aKOHHOro BBO3a, BbiBO3a U NepeAayun npaBa co6CTBEHHOCTU Ha KyJNbTypHble
LLeHHOCTH

B 1970 r. Opranu3auma O6beamHeHHbIX Haumi no Bonpocam obpa3oBaHus, Haykun U KynbTypbl
(KOHECKO) npuHsina KoHBeHUMO Ansi OXpaHbl KYNbTYPHbIX LEHHOCTEN, HAaXOAALWMNXCS Ha
TeppUTOPUN rocyapcTaa, OT OMNacHOCTEN KPaXu, TalHbIX PACKOMOK M HE3aKOHHOIO BbIBO3a.
KoHBeHUMsa BcTynuna B cuny B 1972 .

KoHBeHUus 06s13biIBaeT CBOUX rOCY4apCTB-Y4aCTHUKOB OCYLLECTBNATL Mepbl N0 TPEM OCHOBHbIM
HanpaBneHusIM:

1- NpeBeHTMBHbIE MepPbI: CO34aHNe PeecTpoB LIEHHOCTEN, yupexaeHme CBUaeTeNbLCTB Ha
BbIBO3, OCYLLECTBIIEHME KOHTPOIS 3a TOProBren, BBEAEHNE YroNOBHbIX M aAMUHUCTPATUBHbIX
CaHKUWiA, NpoBeaeHne 0b6pasoBaTenbHbIX KaMnaHui 1 T.4.

2- MNonoxeHunsa o BO3BpaLleHMM: B COOTBETCTBUM C NMYHKTOM (b) (ii) cTatbn 7 KoHBEHLNN
rocyaapcTBa-y4acTHUKM 0643yt0TCa No TpeboBaHMIO rocyaapcTBa-yneHa «nponCXoXaeHms»
npeanpuHUMaTh COOTBETCTBYOLWME Warn Ans obHapyXeHus 1 Bo3spalleHus nobon nogobHon
KyNbTYPHOWM LLEHHOCTW, BBE3EHHOW NOCe BCTYNSIeHUs HacToswen KoHBeHUmM B cuiy B 060mnx
3anHTepecoBaHHbIX rOCyAapcTBax, Npy yCnoBun, O4HaKo, YTO rocyaapcTeo, obpallatoeecs ¢
npocb6oMn, BbiNnavyMBaeT cnpaBeasIMBY0 KOMMNEeHcaumo 4O6pOCOBECTHOMY NMOKyNnaTeNto nnm
nuuy, KOTopoe NMeeT AeCTBUTENbHOE NPaBo Ha 3Ty UeHHocTb. B Ctatbe 13 KoHBeHUMM Takke
cofepaTcs NoNOXeHWs, KacalLlimecs BO3BpaLLeHUs LLeHHOCTEN U COTPYAHMYECTBA, KOTopble
HocAT B6onee KOCBEHHbIN XxapakTep 1 00ycrnoBneHbl BHyTPEHHUM 3aKOHOAATETbCTBOM.

3- Cuctema MexayHapoaHoro COTpyAHMYECTBa: naest YKpenneHus coTpyaHuyecTsa cpeau
rocy[apCTB-y4aCTHUKOB 1 MeXy HUMU NpoHu3biBaeT cobon Bcto KoHBeHUmo. B cnyyasix, korga
KynbTypHOE Hacreave nogsepraeTcsi onacHOCTU pasrpabnenus, ctatbs 9 npeaycmaTpmeaeT
BO3MOXHOCTb OCYyLLIeCTBIeHMs1 6onee KOHKPETHbIX Mep, B YaCTHOCTU, KOHTPOIS 32 BBO3OM U
BbIBO30OM.

KonBeHuusa OHECKO 06 oxpaHe v noowpeHun pasHoobpa3ma hopM KynbTYpPHOro
CamMoBbIpaXeHus

B 2005 r. OpraHusauma O6beamHeHHbIX Haumi no Bonpocam obpa3oBaHus, Haykun U KynbTypbl
(KOHECKO) npuHsina KonseHunsa FOHECKO o6 oxpaHe 1 noowpeHun pasHoobpasus hopm
KYNbTYPHOro caMOoBbIpaXXeHus1, kKoTopasi BcTynuna B cuny 18 mapta 2007 r.

Llenn KoHBeHLMM n3noxeHbl B cTatbe 1: (@) oxpaHa un noowpeHre pasHoobpasus opm
KynbTypHOro camoBblpaxeHust; (b) cosgaHme ycnosun gns pacuseta n csobogHoro
B3aMMOAENCTBUSA PasfMyHbIX KynbTyp Ha B3aUMOBbLIrO4HOW OCHOBE; (C) noolipeHne guanora
mMexay KynbTypamu B Lensix obecneyeHms 6onee Wnpoknx n cbanaHcMpoBaHHbIX KyNbTYpPHbIX

174

1 CBOAHbIV aHanu3 NpaBoOBOW OXpaHbl TPAANLMOHHBIX BblpaxeHuin kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 57.

Hannanb XKepee, «Cornawenne TPUTC. MNpoekT n aHanna». N3g. 3-e, Sweet & Maxwell, ctp. 132.
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0o6MeHOB BO BCEM MMpE B MHTEPEeCcax B3aMOYBaXXEHUS KyNbTyp U KyNbTypbl MUPa;

(d) noowpeHne MexXKyrnbTypHOro B3auMOLENCTBUS B LeNAX pasBUTUS B3aMMONPOHUKHOBEHNS
KynbTyp B AyXe HaBedeHUs MOCTOB MexXay Hapogamu; (e) noowpeHne yBaXKeHUs K
pa3Hoo6pa3nto opM KyIbTYPHOro CaMOBbIPAXXEHUS 1 MOBbILLIEHNE OCO3HAHWUS LIEHHOCTU 3TOrO
pa3Hoobpa3us Ha MECTHOM, HaLMOHaNbHOM 1 MeXxayHapoaHom ypoBHsX; (f) noareepxaeHue
Ba)XXHOCTM B3aMMOCBS3N MEXAY KyrnbTypon 1 pasButnemM Ans Bcex CTpaH, B 0COGEHHOCTH
pa3BUBAIOLLMXCS, M NoAAepKKa AEUCTBUIN, NPeANPUHMMAEMbIX HA HAaLMOHANbHOM 1
MeXAyHapOo4HOM YPOBHSIX C LieNblo 06ecnevnTb Npu3HaHne nogiMHHOWM LLEHHOCTM 3TON
B3aMMOCBS3K; (g) Npu3HaHMe ocoboro xapakrepa KyrnbTYypHON OeATEeNbHOCTU N KYNbTYPHbIX
TOBapOB N YCNyr Kak Hocutenen camobbITHOCTU, LeHHOCTen 1 cMmbicna; (h) nogTeepxaeHve
CyBEPEHHOro npasa rocyaapcTB Ha NoAAEPXKKY, MPUHATME U OCYLLECTBIIEHNE NONTUTUKM U Mep,
KOTOPbIE OHU CYUTAIOT HaAMeXxalmmMmn 4nsa oxpaHbl U NoowpeHns pasHoobpasunsa popm
KyNbTYPHOIro CamoOBbIpaXXeHns Ha cBoewn Tepputopuu; [1] (i) ykpenneHne mexgyHapogHoro
COTPYAHMYECTBA M CONMAAPHOCTM B AyXe NapTHEPCTBA, B YAaCTHOCTU ANSA pacLUMpPEHNS
BO3MOXXHOCTEN pa3BMBatOLLMXCA CTpaH B 06nacT oxpaHbl U NoowpeHnss MHoroobpasms hopm
KYyNbTYPHOIrO CaMOBbIPaXXEHUS.

KonBeHumna KOHECKO o6 oxpaHe HeMaTepuanbHOro KynbTypHOro Hacnegus

KoHBeHuus 6bina npuHata Opranusaumen O6beanHeHHbIX Hauuin no Bonpocam obpa3oBaHus,
Hayku n kynbTypbl (OHECKO) B 2003 r. 1 BcTynuna B cuny 20 anpens 2006 r. Llenu
KOHBEHLMN COCTOAT B OXpaHe HeMaTepmarnbHOro KynbTypHOro Hacrnegus, obecnevyeHnm
yBa)K€HUSA HeMaTepuanbHOro KynbTypHOro Hacnegus obLwmH, rpynn 1 OTAeNbHbIX nnL,
NOBbILLIEHNE OCBEAOMSIEHHOCTM 0OLLECTBEHHOCTU O BaXKHOW PO HEMaTepuanbHOro
KynbTYpHOro Hacnegus n obecneyeHne ee B3aMMHOIo NpU3HaHus, a Takke B NpeaoCTaBeHnn
MOMOLLM M COTPYAHMYECTBE Ha MeXOyHapogHOM YPOBHE.

HepobpocoBecTHasi KOHKypeHLUUs

B topuanyeckom crioape Briaka TepMyH «HeoBpOCOBECTHAsA KOHKYpPEHUMS» onpeaensieTcs
kak «6ec4ecTHOe U MOLLIEHHMYECKOe CONEPHNYECTBO B 061acTM TOProBAM U KOMMEpPLIUK,
0COBEHHO MpaKTUKa NPOABWKEHMS HA PbIHOK CBOMX COBCTBEHHbLIX TOBApPOB 1 NPOAYKTOB B
ylwep6 npoayktam 1 ToBapam Kakow-nvMbo apyrovi CTOPOHbI MOCPeACTBOM UMUTaLMK UK
KOHTpadhakuum Ha3BaHus, 6peHaa, pasmepa, POPMbI UMN APYrMX OTIINYUTENbHBIX MPU3HAKOB
N30enus Unu ero ynakoBKu».

CornacHo nyHkTy 2 ctatbh 10bis Napuxxckol KOH8EHUUU M0 OXpaHe MPOMbIUIIEHHOU
cobcmeeHHocmu (1883 r.) «[a]kToM HeAOOPOCOBECTHOM KOHKYPEHLIMM CHUTAETCHA BCAKUA aKT
KOHKYpPEHLMW, NPOTUBOPEYaLLNN YECTHLIM 0Obl4asM B MPOMbILLNIEHHbIX U TOProBbIX Aenax».
Hanee B nyHkTe 3 ctatbn 10bis roBoputcs, 4To «[B] YacTHOCTK, Noanexar 3anpeTy:: (i) Bce
AENCTBMSA, CNOCOBHbIE KakuM Obl TO HY ObINO cNOCOGOM BbI3BaTh CMELLEHNE B OTHOLLEHUN
NpeanpuaATUS, NPOAYKTOB UIM NPOMBbILLIIEHHOW UM TOProBON AeATENbHOCTU KOHKYPEHTA;
(i) NoXHbIE YTBEPXKAEHMSA NPU OCYLLECTBIEHUN KOMMEPYECKOW AEeATENbHOCTU, CNIOCOOHbIE
AVNCKPeaNTMPOBaTb NpeanpuaTue, NPOAYKTbl NN MPOMbILLNIEHHYHO U TOProBYHO
AEeATENbHOCTb KOHKYpeHTa; (iii) ykasaHust unu yTBepXaeHus, UCNob30BaHNE KOTOPbIX Mpu
OCYLLLECTBITIEHUN KOMMEPYECKOWN AEATENBbHOCTU MOXET BBECTU 0O ECTBEHHOCTL B
3abnyxgeHrne oTHOCUTENbHO XapakTepa, cnocoba M3roToBNEHUs, CBOWCTB, MPUTO4HOCTH K
NPUMEHEHUNIO UM KONMYECTBA TOBAPOBY.

Deknapauua OpraHusauun O6begnHeHHbIX Hauum o npaBax KOpeHHbIX HApogoB
B 2007 r. l'eHepanbHasa Accambnest OpraHmnsaunm O6beamMHeHHbIX Haumi npuHsna

Heknapauuto OpraHmsaumm O6begmMHeHHbIX Hauun o npaBax KOpeHHbIX Hapogos. [eknapaums
NPU3HaeT, YTO KOPEHHble Hapoabl MMEIOT paBHbIE NpaBa YerioBeKa Ha 3aLuTy OT KyNbTYypPHOM
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AVCKPUMUHALWUM, U HanpaBreHa Ha NOoOoLPEHNE B3aNMHOMO YBaXXEeHUS! Y FapMOHUYHbIX
OTHOLLEHWI MeXay KOPEHHbIMU HAapOA4aMU U FOCYAapCTBaMMU.

B oTHOLWEHUN TPaaULMNOHHBIX 3HAHUWN, TPAOULMOHHBIX BblIPaXKEHUI KyNbTYpbl U rEeHeTUYECKNX
pecypcoB B NyHKTe 1 cTaTbk 31 npegycmatpuBaeTca crneyouiee: «[K|opeHHble Hapoabl
MMET MPaBoO Ha COXpaHeHUe, KOHTPOSb, OXPaHy U pas3BUTUE CBOEro KySbTYPHOro Hacneauvs,
TPaAULMNOHHBIX 3HAHUIN U TPAOMLMOHHBLIX (OOPM KYNbTYPHOIO BbIpaXeHNS, a Takke NposiBfieHUn
NX HAY4YHbIX 3HAHUI, TEXHOMOMMIA N KyNbTYpbl, BKOYas MOACKUE U reHeTU4eCcKne pecypchl,
CeMeHa, fnekapcTBa, 3HaHUs CBOWCTB (hayHbl 1 hnopsbl, Tpaguumm yCTHOro TBOPYECTBA,
nuTepaTypHble NPOU3BeaEHUSA, PUCYHKU, COPT N TPaAULMOHHbIE UTPbl U M306pasnTernbHOe 1
ncnonHUTenbckoe NCKyccTBO. OHU UMEIOT TakkKe NPaBo Ha COXpaHeHUEe, KOHTPOSb, 3alLnTy U
pasBUTNE CBOEN MHTENNEKTyanbHOM COBCTBEHHOCTU Ha Takoe KyrnbTypHOe Hacnegue,
TPaAVLMOHHbIE 3HAHWS U TPaaULMNOHHBbIE (POPMbI BbIpaXKeHWUs KynbTypbl». [lanee B nyHKTe 2
crtatbu 31 roBopuTcs, 4TO “[CJOBMECTHO C KOPEHHBIMM Hapo4amMu rocygapcTaa NpUHMMaroT
OEeNCTBEHHbIE Mepbl B LIenax NPU3HaHUA 1 3alinTbl OCYLLECTBEHMS 3TUX NpaB». B oTHOLWEeHUK
TpaguMUMOHHOM MeaNLMHBI B cTaTbe 24 npegycmaTpmuBaeTcs cneaytollee: «[KJopeHHble Hapoabl
UMEIOT NMPaBo Ha CBOK TPAAMUMOHHYIO MEAULUHY U Ha COXPaHeHUe CBoeKn NpakTuKu
BpayeBaHUs, BKMOYas COXpaHEHNE BaXXHENLLMX NeKapCTBEHHbIX PacTEHUI, XXUBOTHbIX U
MUHeparnoB».

Mcnonb3oBaHMe TPaAULIMOHHbIX BblPaXXeHUN KYNbTypbl/TPaAULMOHHbIX 3HAHUX

TpaguuMOHHbIE 3HAHUS U BblpaXKEHUS! KyNbTypPbl MOFYT UCMOMNb30BaTbCA B Pa3NMYHbIX LENSIX.
Ncnonb3oBaHne TpaanUMOHHbIX 3HAaHWUIA UMW BbIPaXXeHWI KyNbTypbl OXBaTbIBAET KOMMEpPYeCKoe
UNM NPOMBILLINEHHOE MCMNorb3oBaHMe, 0bblYHOE NCMONb30BaHUe, 106POCOBECTHOE
Mcnonb3oBaHWe, AoMallHee NCMNOoNb30BaHUE U UCMOSb30BaHWe TPaaMUMOHHON MeAULMHBI ANs
oXpaHbl 340pOBbS, a TaKKe NCMONb30BaHUE B UCCreaoBaTeNbCKUX U 06pasoBaTeNnbHbIX LIENsX.

Kommepyeckoe ucrnosib308aHue

B topuamnyeckom crioBape Brnaka TepMrH «kOMMeEpPYECKOoe UCNOorb30BaHNe» onpeaensieTcs kak
«[n]cnonb3oBaHWe, KOTOPOE CBSA3aHO C OCYLLLECTBIIEHMEM UIN Pa3BUTUEM AEATENbHOCTH,
npuHocsien goxod. «Hekommepueckoe Mcnonb3oBaHUe» onpeaensieTcs Kak
«[n]cnonb3oBaHWe pagu NMMYHOro yAOBOMLCTBUSI UMW B NPEANPUHUMATENbCKUX Liensx, He
CBSI3aHHbIX C MOy4YeHneM OOX04a UMK Bbirodbl, UMM MHOTO BO3HArpaXxaeHusi»

ObbI4YHOE UCcnoIb308aHUEe

B TuxookeaHCKOM pea2uoHasibHOM munogom 3akoHe om 2002 2oda 06 oxpaHe mpadulUOHHbIX
3HaHUU U nNposenieHul Kyrnbmypbl TEPMUH «0BbIYHOE MCMONb30BaHUEY» ONPenensieTcs Kak
«MUCMNONb30BaHME TPAAULMOHHBIX 3HAHWI U BbIPAXXEHWUI KYNbTYpbl B COOTBETCTBMM C OObIYHbLIM
NpaBoOM N NPaKTUKON TPaAULMOHHBIX BNagenbLeBy.

TepMyH «HenpepbIBHOE 0ObIMHOE UCMOMb30BaHNEY XapakTepuayeT YCTONYNBOCTb M XXNBOW
XapakTep UCNoMb30BaHMSA TPAAULMOHHBIX 3HAHWUI U/UNN TPAAULMOHHBIX BbIPaXKEHUA KyNnbTypbl
KOpPEHHbIMW 0B MHaMN B COOTBETCTBMM C UX OObIYHBIM NPABOM U NPaKTUKOWN.

HobpocosecmHoe ucrnonb3o8aHue

MpuMeHNTENBHO K aBTOPCKOMY NpaBy B opuanyeckom crnosape bnaka tepmunH
«000pOoCcoOBECTHOE NCNONb30BaHME» OnpeaenseTcs Kak «[plasymHoe un orpaHn4YeHHoe
MCNonb30oBaHME NPOUN3BEAEHNS, OXPaHAEMOro aBTOPCKMM NpaBoM, 6e3 paspelueHuns aBTopa, a
MMEHHO TaKoe, KaK LUTUPOBAHMNE KHUMN B KHKHOM 0003pEHUN 1K UCNONb30BaHME ee YacTen
B napoauun. lobpocoBeCcTHOE UCNOMb30BaHWE ABNAETCS CPEACTBOM 3aLUThl NPOTUB
06BUHEHWI B HApPYLLEHWUM NMpaB C y4eTOM CreayroLmnx onpeaeneHHbIX 3akoHOM haKTOPOB:
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(1) uenb 1 xapaktep UCNoNb3oBaHus, (2) xapakTep NPoM3BeaEeHNS, OXPAHAEMOro aBTOPCKUM
npasom, (3) maclwTabbl MICNONb30BaHMSA NPOU3BEAEHUS U (4) SKOHOMUYECKME NOCNEOCTBMS
MCNONb30BaHUAY.

LomauwiHee ucrnonb308aHUE U UCOIb308aHue Orisi 0xpaHbl 300p08bS

B topmanyeckom criosape briaka TepMUH «QOMaLLHWIA» OnpeaensaeTcs Kak «[0]THOCALWMICS K
AOMYy unu cembe; GbiToBOM». B nyHKTe 1 [loxMHCKOM Aeknapaumu, kacatoulerncs CornalieHns
TPUMNC n obwecTtBeHHOro 3apaBoOXpaHeHsi, NPU3HaeTCcs «cepbe3HOCTb Npobnem B obnacTtu
3[paBOOXPaHEHUS, C KOTOPbIMU CTanKMBaeTCa MHOXECTBO pa3BMBalOLLMXCH U HauMeHee
pa3BUTbIX CTpaH, 0CODEHHO Tex Npobnem, koTopble aABnstoTca cnegcresmem BUY/CMNWa,
Tybepkynesa, Mmansapum n gpyrmx anmaemMmmyeckux 3abonesaHmin». [danee B nyHkTe 5(c)
OoTMe4aeTcs crnegyoulee: «[Klaxaoe rocygapcTBo-4reH MMeeT NpaBo onpeaensiTb, YTo
MMEHHO npeacTaBnsaeT cobon HaunoHanbHasa YpesBblvaniHasa cuTyauns u gpyrue
NCKNIOYMTENBHO Cepbe3Hble 06CTOATENbLCTBA, MPU TOM NMOHMMaHUK, YTO KPU3UCHbIE CUTyaLun B
obnacTtu 3gpaBooxpaHeHusi, B TOM uuche cessaHHble ¢ BUY/CITNOom, Ty6epkynesom,
Manspuen n ApyruMmn anngemMmunyeckumm 3abonesaHmamMm, MOryT NpeacTaBnsiTb cobom
HaLUWOHaIbHYIO Ype3Bbl4aNHYO CUTYyaLMIO UK ApYyrMe UCKNIYNTENBHO CepbesHble
obcToaTenbCcTBaY.

Ucnonb3o8aHue 8 uccriedosameribCKkux U obpasosamersibHbIX Uessx

MpYMeHNTENBHO K NaTeHTam B lopuanyeckom criosape bnaka TepMyH «CpeacTBO 3aLuThl,
OCHOBaHHbIE Ha NPUHLUMNE UCNOMb30BaHNS B SKCNEePUMEHTarbHbIX Lensx» onpeaensieTcst kak
«[c]peacTBo 3aWwmTbl NPOTUB OBBUHEHMI B HApYLLEHUWN NATEHTHbIX NpaB, UCNonb3yemoe Toraa,
Korga 3anaTeHToBaHHOe M300peTeHne co3naeTcsl M UCMONb3YEeTCs UCKITIOYUTENBHO B HaYYHbIX
uensx. HecmoTpsi Ha To, YTO 3TO CPEACTBO 3aLUMTLI NO-NPEXHEMY NPU3HAETCS B KAYECTBE
TaAKOBOro, OHO TOSKYETCS B Y3KOM CMbICIIE U B HACTOSILLLEE BPEMSI MOXKET NPUMEHSITLCS TOSNBKO
B OTHOLLEHUW MUCCreoBaHUiA, NPOBOAUMBIX B LieNsiX NpoBepkn hopMyribl N306peTeHns ».
CnenyeT OTMETUTb, YTO, XOTSI NpaBa UHTENNEKTyanbHoM COGCTBEHHOCTU U SBNSAOTCS
UCKIIOUYUTENBHBIMU NpaBaMu, B OTHOLLEHUWN 3TUX UCKIKOUYUTENbHbBIX NpaB npegycMaTpuBatoTcs
onpefeneHHble N3bSTUS U orpaHnyeHns. Hanpumep, B 06nacT naTeHToB B HALMOHAaNbHOM
3aKkoHo4aTeNbCTBE psiaa CTpaH npedycMaTpuBatoTCcsl onpeaeneHHble U3bATUSE U OrpaHNYeHUs] B
OTHOLLEHMWN UCKIIOYUTENBHBIX MpaB, B YAaCTHOCTY crieaytoLue:

a) [encTBusi, coBeplUaeMble B NINYHbIX U1 HEKOMMEPYECKUX LIeNsX;

b) nencTens, coBepLllaeMble UCKITIYNTESTbHO B SKCNEepUMeHTallbHbIX UIA
ncenegoBaTesibCKknx Lenax.

MpumMeHeHne

B cratbe 2(c) Haeolickozo npomokona peaynupogaHusi docmyra K 2eHemu4yeckuMm pecypcam u
COBMECMHO20 UC0/Ib308aHUs Ha cripasedsiueoli U pasHOU OCHOBE 8b1200 OM UX MPUMEHEHUS
Kk KoHeeHuyuu o buonoaudyeckom pasHoobpasuu (2010 r.) npuBoguTcsa cnegytoilee
onpegeneHve: «NpoBeaeHne nccneqoBaHuin u paspaboTok reHeTUYECKoro n/unm
BMOTEXHONOrMYECKOro COCTaBa reHeTUYECKNX PECYPCOB, B TOM YMCNE NYTEM NMPUMEHEHNS
BuoTexHonornm, kak oHa onpeaeneHa B ctatbe 2 KOHBEHUUNY.

B ctatbe 1(2)(e) mokymeHTa «Bknag cTpaH-eANHOMBbILLSIEHHNL, B LN U NPUHLMNbI OXPaHbI
reHeTUYECKMX PECYPCOB M NpeaBapuTerbHbIN NPOEKT CTaTen No OXpaHe reHEeTUYECKNX
pecypco»» (WIPO/GRTKF/IC/19/11) npuBogutca cnegytowiee onpeaeneHmne noHsaTms
«MPUMEHEHUSI TEHETUYECKNX PECYPCOBY»: «NPOBEAEHNE UCCIEA0BaHUIA N pa3paboTok
reHeTn4ecKkoro u/unn GUOTEXHONOrMYECKOro coctaBa reHeTUHECKMX PecypcoB, X 4EPMBATOB U
CBSA3aHHbIX C HAMU TPAQULMOHHBIX 3HAHWIA, B TOM YMCNe NyTEM NPUMEHEHNsT BUOTEXHONOTUNY.
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MHcTtpymeHTapun BOUC npumeHnTeNnbHO K AOKYMEHTauMmu B 0611acTv TPaAULIMOHHbIX
3HaHUN

Mporpammbl JOKYMEHTUPOBAHNS MOTYT 3aTparmBaTtb BONPOCHl MHTENEKTYarlbHOM
COBCTBEHHOCTM NPUMEHUTENBHO K HOCUTENSAM TPaguLMOHHLIX 3HaHMIA. B npouecce
OOKYMEHTMPOBaHUA KpaHe BaXXHO BCECTOPOHHE y4NUTbIBaTb €ro NoCneacTBus Ans npas
NHTEeNnnekTyanbHou cobcTBeHHoCTU. MpoekT nHeTpymeHTapua BOUC npumeHnTenbHO K
AOKyMeHTaumm B 06nactn TpaguMuMOHHbIX 3HaHWUI NpedHasHayeH ansi ynpasneHust
WHTENNeKTyanbHOM CO6CTBEHHOCTLIO B MPOLIECCE AOKYMEHTUPOBAHWSA, a TaKKe NCMNONb30BaHMS
3TOro npoLecca B kadecTBe OTNPaBHOM TOYKM ANs nepexoa k 6onee achPeKTUBHOMY C TOYKM
3pEHMS NPUHOCMMOW NONb3bl YNPaBEHNIO TPAAULNOHHBIMU 3HAHUSIMM B KQYECTBE O4HOro 13
WHTENNEKTYyanbHbIX U KYNbTYPHbIX aKTUBOB 00LWMHbI. MpoekT nHctpymeHTtapust BOUC
NPUMEHUTESNBbHO K JOKYMEHTauMn B 06nacTi TpaanumMOHHbIX 3HAHWUIA NOCTPOEH UCXOAA U3 TpeX
3TanoB npolecca JOKYMEHTUPOBAHNS — a UMEHHO 3Tana [0 Havyana JOKYMEeHTUpOBaHWS, aTana
COBCTBEHHO OOKYMEHTUPOBAHMWS M 3Tana nocne JOKYMEHTUPOBaHMUS, — C TEM, 4TObbI C
Oonbluen ACHOCTLI NPOUNMIOCTPUPOBATL PasfMYHbIE BOMPOCHI, KOTOPbIE BO3HUKAIOT B 06nacTu

VIHTeJ'IJ'IeKTyaJ'IbHOIZ cobCTBEHHOCTM Ha KaXxXaoMm 13 3TanoB ,EI,OKyMeHTMpOBaHMFIWG.

OTOT NPOEKT UHCTPYMEHTapusi cneumansHo npeaHasHavyeH Ans UCnosib30BaHUst KOPEHHbIMU
HapodamMu 1 MeCTHbIMM obwmnHamMn. OH MOXET TakKe 0KasaTbCsi NONe3HbIM AN APYrUX NuL, U
OpraHoB, TakuX, Kak rocyaapcTBeHHble cnyxalime segomcte VC, nuua, oTBETCTBEHHbIE 3a
NPUHATME NONUTUYECKMX PELLEHWUIA, HAYYHO-UCCEeA0BaTENbCKUE YUPEXAEHUS U YYpeXaeHUs
KynbTypbl, peanunaytoLime NpoekTbl 4OKYMEHTUPOBAHUS.

Korga 3HaHusi 3a0KyMeHTUPOBaHbI, 4111 UX OXpaHbl MOXXHO 3a4e/CTBOBaTL NpaBa
MHTEeNnneKkTyanbHo cO6CTBEHHOCTUN 1 ApYyrie NpaBoOBble MEXaHN3MbI, O4HAKO YCNex MOXeT
ObITb 06ecneyeH TONMbKO B TOM Clyyae, eCnn OKYMEHTMPOBaHME NPOU3BEAEHO HaaNexalum
06pa3om. [MpoekT MHCTpYyMEHTapUs NPU3BaH NOMOYb OLIEHUTb BO3MOXHbIE BapUaHTbI
YCTaHOBEHNS OXpaHbl HA OCHOBE MpaB MHTEMNNeKTyarnbHON COBCTBEHHOCTH, CNIAHMPOBATL U
peanunsoBaTb NPUMEHEHNE NOAXOAO0B U OCYLLECTBIIEHNE CTpaTermin B obnacTu
MHTENneKkTyanbHo COGCTBEHHOCTUN Ha 3Tane AOKYMEHTUPOBAHUS TPaaULMOHHBIX 3HAHWA.

TunoBble nonoxeHua BOUC-IOHECKO pansa HauMoHanbHbIX 3aKkoHoAaTernbCTB 00
oxpaHe BblpaxeHun ponbKnopa OT He3aKOHHOro MCNONb30BaHUA W OPYrUX
HaHoOCAWMX ylwepb aencTteBumn

Ha coeeluaHnn, opraHnzosaHHoM B 1982 r. npu cogencteumn OpraHmsaumm O6beanHEeHHbIX
Hauwui no Bonpocam o6pasoBaHus, Hayku u kynbTypbl (KOHECKO) n BOUC, KomuteT
NpaBUTENbCTBEHHbIX 3KCMEPTOB MPUHAN TMUNOBbIE MOMNOXEHUS. JTU NOMNOXEHUS npeanonararT
Mogenb sui generis oxpaHbl B 06nacTn MHTennekTyanbHOM COOCTBEHHOCTN B OTHOLLEHWUN
TPaAMLMOHHBIX BbIPaXXEHWIN KyNbTypbl/BblpaXXeHnn hornbknopa, kKoTopasi nony4dmna 4ocTaTtouqHO
LLMPOKOE MCMONb30BaHWe rocygapcresamm — vneHamm BONC.

Tunoeble NonoxeHus Npu3BaHbl 06ecneynTb GanaHc Mexay oXpaHou BblpaXeHuin orbknopa
OT 3110ynoTpebneHuii, C 04HOWM CTOPOHBLI, 1 CBOBOAONM U MOOLLPEHNEM AanbHENLWEro passuTus u
pacnpocTpaHeHusi hornbkriopa — ¢ Apyroi. B HUX yunTbiBaeTCst TOT (hakT, YTO BblpaXeHus
dhonbKnopa cocTaBnsAoT XNBOW OPraHM3M YernoBe4eckom KynbTypbl, U HENb3s ONYCTUTb,
YTOObI OH 3a0XHYIICS B CIULLIKOM TECHbIX pamMKaxX OXpaHbl.

B cooTBeTCcTBMM C TUNOBBLIMU NONOXEHUSAMUN TPAANLMNOHHBIE BbIPaXEHUS KyNbTYpbl/BblpaXKeHUs
honbKopa OXpaHsTCA OT «HE3aKOHHOIO MCMOMb30BaHNA U APYTMX HAHOCALWMX yep6

76 YHcTpyMeHTapuii BCeMUPHOIt OpraH13aLmin MHTENMEKTYarnbHON COBCTBEHHOCTI B 06nacTy

AOKYMEHTUPOBaHNS TPAOULMOHHbBIX 3HaHU — KOHCYNbTaTUBHBIN NPOEKT AOCTYMNEH No afpecy:
http://www.wipo.int/tk/en/tk/ TKToolkit.html.
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aevicteuiny. B 2000 1 2001 rr. BOUC npoBena obcnegoBaHme onbiTa rocygapcts B 06nactu

Mcnonb3oBaHWs U peanunsaumm Tunoeblx nonoxeHun. OT4eT onybrMKOBaH B Ka4ecTBe
aokymeHta BOUC WIPO/GRTKF/IC/3/10.

[KoHeL npunoxeHnsa n ookymeHTa]



