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FMOCCAPUI OCHOBHbIX TEPMWHOB, OTHOCALLUNXCA K
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TPAONLUNOHHBIM S3HAHNAM U TPAONLIMOHHBIM BbIPAXEHUAM KYIbTYPbI

HokymeHm nodzomoeneH Cekpemapuamom

BBEOEHUE

1. Ha wecTtHaguaton ceccun, npoxogmselien 3-7 masa 2010 r., MexxnpaBuTeNbCTBEHHbIN
KOMUTET NO MHTENNeKTyanbHOW COOCTBEHHOCTN, FEHETUYECKMM pecypcam, TPaauLMOHHbIM
3HaHuaM n donbknopy («MKIP») npuHan pewenne, yto CekpeTtapuaTt SOMKEH NOArTOTOBUTL
M pacnpocTpaHuTb Ha criegytowen ceccum KommnteTta «B kayecTBe MHPOPMaLMOHHOrO
AOKyMeHTa ['noccapuii OCHOBHbIX TEPMUHOB, OTHOCALLIUXCS K MHTENNEKTyanbHON
COBCTBEHHOCTYU 1 reHeTUYeCcKUM pecypcamy».’ B COOTBETCTBUM C BbILLEYNOMSIHYTHIM
peleHnem [moccapnin OCHOBHbBIX TEPMUHOB, OTHOCSALLMXCS K MHTENEeKTyannbHOM
COBCTBEHHOCTU N reHeTU4eckum pecypcam, 6bin nogrotosneH CekpetapnaTtom u
cogepxutcs B [NpunoxeHunn k gokymeHTy WIPO/GRTKF/IC/17/INF/13.

2. Ha cemHaguaTon ceccuu, npoxoameen 6 - 10 gekabpa 2010 r., MKI'P npuHan
pelleHne o ToM, 4yto CekpeTapuaty crniegyeT «noarotToBUTb M pacnpoCTpaHUTb K [3acegaHuio
BTOpon MexceccuoHHon paboden rpynnbl] MPI™ 2 B kayecTBe MHOPMaLMOHHOMO
AOKYMEHTa rroccapum no MHTennekTyanbHOM COOCTBEHHOCTU N TPAAULMOHHBIM 3HaHUAM,
Kak 9TO peKoMeHAoBaHO nepBov MexxceccuoHHon paboyer rpynmnor B ee CBOAHOM OTYeTe
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(nokymenT WIPO/GRTKF/IC/17/8)».2 Ha aToit xe ceccun MKIP NpuHsn pelueHue o ToM, YTo
CekpeTapuarty cnegyeT «NOArOTOBUTbL U pacnpoCTpaHuTb K criegyrowlen ceccumn KomuteTta B
KayecTBe MHPOPMAaLMOHHOrO OKYMEHTA rMOCCapuin MO UHTENNEKTyanbHON CO6CTBEHHOCTM
N TPAAMLMOHHBIM BblPaXXEHUSM KyNnbTypbl, Kak 3TO peKkoMeHA0BaHO nepBoi MexxcecCMoHHOM
paboyeii rpynnoit (MPI™ 1) B ee cBogHoM oTtyeTe (aokymeHT WIPO/GRTKF/IC/17/8)»°. MKIP
Takke obpatuncsa k CekpeTapumaTy ¢ Npocbb0or pacnpoCTpaHNTb KOMUN BCEX akTyaribHbIX
AOKYMEHTOB K TpeTben MexceccmoHHon paboyen rpynne (MPI 3), koTopas coctouTca

28 cbespans — 4 mapta 2011 r., Bkntoyas: [...] WIPO/GRTKF/IC/17/INF/13 [...]»*. 3ToT
AOKyMeHT Obin pacnpoctpaHeH MPI™ 3 B kauectBe gokymeHTa WIPO/GRTKF/IWG/3/13.

3. MPTI” 2 nposena 3acegaHue 21 - 25 dpespang 2011 r., «npuHana K cCBeAeHuIo
«l'Moccapuin OCHOBHbIX TEPMMHOB, OTHOCSILLMXCS K MHTENNEKTyarnbHON COOCTBEHHOCTU U
TpaguUMOHHbIM 3HaHuAMY (gokymeHT WIPO/GRTKF/IWG/2/INF 2), n obpatunack ¢
npocbborn NpeacTaBMTb €ro B Ka4ecTBe MHPOPMaLMOHHOrO OKYMEHTA Ha pacCMOTpeEHME
crneaytoLen ceccum MKIP».° AHanornyHbim obpasom MPI” 3 npuHsina k cBeAeHMto
«l'noccapuin OCHOBHbIX TEPMMHOB, OTHOCSILLMXCS K MHTENNEKTyarbHON COOCTBEHHOCTU U
reHeTnyeckum pecypcam» (WIPO/GRTKF/IWG/3/13), npu TOM noHMMaHuu, 4To oH Byaet
nepensgaH B Ka4ectse MH(POPMALMOHHOIO AOKYMEHTA K cneayroLien ceccum MKIPS.

4. Ha BocemHaguatomn ceccum, npoxoamslien 9-13 maa 2011 r., MKI'P npuHan k
CBEeLEeHUIO Tpy rnoccapusi, onybriMkoBaHHbIE B Ka4eCcTBE LOKYMEHTOB
WIPO/GRTKF/IC/18/INF/7 («'noccapuin OCHOBHbIX TEPMUHOB, OTHOCSLLMXCS K
WHTENNeKTyanbHOW COBCTBEHHOCTM U TPAAULMOHHBIM BbIPAXXEHUAM KyNbTYpbI»),
WIPO/GRTKF/IC/18/INF/8 («Imoccapuini OCHOBHbIX TEPMUHOB, OTHOCSLLNXCS K
WHTENNeKTyanbHOW COBCTBEHHOCTM M TPAANUMOHHBIM 3HAHUSIM» ) U
WIPO/GRTKF/IC/18/INF/9 («I'moccapuin OCHOBHbIX TEPMUHOB, OTHOCSALLMXCS K
NHTEeNNeKTyanbHOM CO6CTBEHHOCTU N FEHETUYECKMM pecypcamy), u npocun CekpeTapmat
nepensgaTb UX B KayecTBe MHOPMAaLIMOHHbLIX JOKYMEHTOB K AeBATHaALATOn ceccun MKIP.’

5. Ha pesatHaguarton ceccumn, npoxoauswen 18-22 nona 2011 r., MKI'P «npegnoxun
CekpeTapuaty 06HOBUTL rNoccapun, cogepalimecss B JOKyMeHTax
WIPO/GRTKF/IC/18/INF/7 («'moccapuii OCHOBHbIX TEPMUHOB, OTHOCSLLIMXCS K
WHTENNeKTyanbHOW COBCTBEHHOCTM U TPAAULMOHHBIM BbIPAXXEHUAM KyNbTypbI»),
WIPO/GRTKF/IC/18/INF/8 («Imoccapuit OCHOBHbIX TEPMUHOB, OTHOCSILLUXCA K
WHTEeNNeKTyanbHOM COBCTBEHHOCTM M TPAANUMOHHBIM 3HAHUSIM» ) U
WIPO/GRTKF/IC/18/INF/9 («Imoccapuini OCHOBHbIX TEPMUHOB, OTHOCSLLMXCS K
NHTEeNNeKTyanbHOM CO6CTBEHHOCTU N FEHETUYECKUM pecypcamy), CBECTU UX B OAWH
AOKYMEHT 1 onybrvMkoBaTb 3TOT rnoccapuii B Ka4ecTse MHAOPMaLMOHHOIO JOKYMEHTa K
cnepyoen ceccum MKIMP» 2

6. B cooTtBeTCcTBUK C pelueHnemM, npuHaTteiM MKITP Ha ero aessatHaguaTom ceccum, u
y4eTOM TOro, YTO HEKOTOPbIE TEPMUHBI, CoAepXKaLLMecd B rnoccapusix, OTHOCATCS KO BCEM
Tpem Temam, CekpeTapumaTt 00begnHun 3TK TpK rnoccapus 1 oGHOBUIT HEKOTOpPbIE U3
nNpvBeOEeHHbIX B HUX onpeaeneHuin. B HacTosawem 0GHOBNEHHOM rfoccapum yYTeHb!
AOKYMEHTbI U MpoYne matepuarnbl, NoSBUBLUMECA Nocne nybnukaumm npeablgyLmx
BapuMaHTOB rrnoccapues. B aton cBA3n 6binn gobaeneHbl HOBbIE TEPMUHBI M ONpeaeneHus, a
psg TEPMUHOB ObINT U3BAT pagun KpaTKOCTU U3noxeHus. Hekotopble onpeaeneHns 6oinm

Ortyet cemHaguaTon ceccun Komuteta (WIPO/GRTKF/IC/17/12)
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CBoaHbI oT4eT BTOpoi MexceccuoHHowm paboder rpynnbl (WIPO/GRTKF/IWG/2/2)
CBOAHbI O0TYeT TpeTben MexceccnoHHon paboyen rpynnbl (WIPO/GRTKF/IWG/3/16)
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nepedopmynmpoBaHbl. OGHOBNEHHLIN 1 06 beAMHEHHbBIN FNMOCCapUIn COAEPXKUTCA B
MpynoxeHun K HacTosAWEMY JOKYMEHTY.

7.  [nga nogroToBku HacTosAWwero AoKymMeHTa 6binvM Cnonb3oBaHbl, N0 Mepe
BO3MOXHOCTU, Npeablaywne rnoccapun MKIP 1 gencteytowme gokymeHTbl OpraHusaunm
O6beanHeHHbIX Hauuin, a Takke apyrve mexayHapoaHble JOKYMEHTbl. B HeM Takxke ydTeHbl
onpegeneHns 1 TePMUHbI, UCMOSb3yeMble B HaLMOHAarbHOM W perMoHansHoOM
3aKoHodaTenbCTBE U NPOeKTax 3akoHOB, MHOrOCTOPOHHUX AOroBopax, B pamkax Apyrux
opraHu3auuin 1 NpoLLeccos, a Takke B cnosapsx. Kpome Toro, onpeaeneHnsi oCHoBaHbl Ha
pabounx gokymeHtax MKI'P, apyrux aokymeHtax BOUC 1 gokymeHTax Apyrmx nporpamm
BOWC. Tem He meHee, npeanaraemble onpeaeneHns He SABnaTCA NCHEPnbIBaOLLNMN.
Apyrve TepMuHbI TaKke MOryT UMeTb OTHOLLEHWNE K MHTENNeKTyanbHon cCOBCTBEHHOCTH U
reHeTM4yecKkMM pecypcam, TPaauLMOHHBLIM 3HAHUAM U TPaAULMOHHBLIM BbIPaXXEHUAM
donbkrnopa, a BblopaHHble TEPMUHBI MOTYT Takke UMEeTb Apyrue onpegeneHus.

8. BbIbop OCHOBHbIX TEPMUHOB Ba3npoBarca Ha TEPMUHONOrMK, Hanbornee 4yacTo
ynoTpebnsemon B NnpoekTax ctaTen n Apyrnx JOKyMeHTax no ToMy e BOMnpocy.
BbibpaHHble TepMUHbLI 1 Npegnaraemble onpegenenns, cogepxawuecs B [NpunoxeHuu,
npeanaratoTcs 6€30THOCUTENBHO K MBbIM APYrMM rnoccapusim Unn onpegeneHnsam
OCHOBHbIX TEPMUHOB, cogepXallmMmcs B NpeabiayLmx AokyMmeHTax gaHHoro KomuteTta unm
MCNONb30BaHHbIM B NOOLIX APYrNX MEXAYHAPOAHbIX, PErMOHANbHbIX UM HAUNOHaNbHbIX
AOKyMeHTax unu oopymax. Belbop TepMUHOB 1 NpeanaraemMble onpeaeneHns OCHOBHbIX
TEPMUHOB He 03Ha4aloT 0b6s13aTenbHOro cornacosaHnst ydactHukammn MKIP BbibpaHHbIX
TEPMUHOB UNU UX NpeanaraemMbix onpeaeneHnin. Hactoawmn 4oOKyMeHT HOCUT
MHGOOPMaLMOHHBIN xapakTep, U MKI'P He npeanaraetcs noaresep)aaTb UNK NpUHUMAaTh
BblOpaHHbIe TEPMUHBI UM UX Npeasfiaraemble onpegeneHuns.

9. MKI'P npednazaemcs

MPUHSIMb K ceedeHuro OOKyMeHm u
lNpunoxeHue K Hemy.

[MpunoxeHue cnenyeT]
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FMOCCAPKUN OCHOBHbIX TEPMUHOB, OTHOCSALLUMXCA K MHTENNEKTYANBHOW
COBCTBEHHOCTWU N TEHETUYECKNM PECYPCAM, TPAONLUMNOHHBIM 3HAHUAM U
TPAONLUNOHHBLIM BEIPAXXEHNAM KYJbTYPbI

D,OCTyI'I n coBMeCTHOe nosfib3oBaHune BbirogamMmm

KoneeHuusi o buonoeudeckom pasHoobpasuu (1992 r.) npegnuckiBaeT «CnpaBeasiMBoe U
paBHOMpaBHOE pacnpegeneHne 6nar, BO3HUKaKOLWNX B pe3yrbTaTe NCNOoNb30BaHUA
reHeTMYEeCKMX PeCypCcoB, BKMNOYasa NyTeM COOTBETCTBYIOLLErO A4OCTYNa K HAM U
COOTBETCTBYIOLLEN NEPeAayn CBA3aHHbIX C HUMW TEXHOMOIMI, Y4nTbiBasa BCe NpaBa Ha 3Tu
pecypcbl 1 TEXHOSOMMK, a Takke NyTeM COOTBETCTBYOLWEro mHaHcmpoBaHusa» (Ctatbsa 1).

Hazolickuli npomokos peaynuposaHusi docmyra K 2eHemu4ecKuM pecypcam u
COBMECMHO20 UCMOIb308aHUs Ha cripasednueoll U pasHol OCHOBE 8bI1200 om UX
npumeHeHus Kk KoHeeHuuu o buonoaudyeckom pasHoobpasuu (2010 r.) HanpaBneH Ha
«obecneyeHne COBMECTHOrO UCNONb30BaHMSA Ha CNpaBeasiMBoOM 1 paBHOM OCHOBE BbIrog OT
NPMMEHEHUS TeHeTUYECKNX PECYPCOB, B TOM YuCre NyTeM obecneveHns Haanexatiero
AOCTyNna K reHeTUMECKMM pecypcaM M Hagnexallen nepegaym CoOOTBETCTBYHOLMX
TEeXHONOrMIN, y4nThiBasi BCe NpaBa Ha AaHHble PeCcypCbl U Ha TEXHONOMUK, N NyTEM
Hagnexatiero hnHaHCMpoOBaHWS, COLENCTBYS TakMM 06pa3om CoxXpaHeHunto Gronormyeckoro
pa3Hoo6pasns 1 YCTOMYMBOMY MCMONb30BaHWIO €ero KOMMOHEHTOB». B cooTBeTCTBUM CO
ctatben 3 [poTOKON «NPUMEHAETCA TakkKe K TPaAMLMOHHBIM 3HAHUAM, CBSA3AHHbBIM C
reHeTM4YecKMMn pecypcamm, B paMmkax cdepbl AencTBus KoHBEHUMKN 1 K Bbirogam oT
NPUMEHEHUS TaKUX 3HAHUIY.

B oTHOWEHMM pacTUTENbHbLIX TEHETUYECKNX PECYPCOB AN NPOM3BOACTBA NPOAOBONLCTBUA U
cenbcKoro xo3anctea MexdyHapodHbil d02080p 0 pacmumesibHbIX 2eHemu4YecKUx
pecypcax 0ns npoussodcmea rnpodososibcmeusi U 8edeHus CeflbCKoz20 xo3slicmea
MpoOoBONbLCTBEHHOM 1 CENbCKOXO3ANCTBEHHOM opraHu3aumm (PAQO) npegycmaTtpumBaeT B
cTtatbe 1 «cnpaBeanuBoe U paBHOMPaBHOE pacnpenenieHne Bbirod, CBsA3aHHbIX C X
ncnonb3oBaHMeM, B cooTBeTcTBUM ¢ KoHBeHUMen o Gronormyeckom pasHoobpasmm, B Lensx
YCTOMYMBOrO pas3BUTUSA CENbCKOro XO3ANCTBA M HaAEeXHOro obecneveHms NpoOAOBONbCTBUSAY.

B ctatbe 1 peweHus Ne 391 AHdckozo coobwecmea om 1996 2. o pexume docmyna K
2eHemu4YecKUM pecypcam TEPMUH «OOCTYN» OnNpedenseTcs kak «nofydeHne un
NCNonb30BaHNE FEHETUYECKMUX PECYPCOB, COXPaHSEMbIX in situ 1 ex situ, X N060YHbIX
NPOAYKTOB W, €CNN 3TO MPUMEHUMO, X HeMaTepuarnbHbIX KOMMIOHEHTOB, cpeaun nNpoyero, Ang
Hay4HO-MccregoBaTenbCkux Lenen, buonornyeckon passenkm, COXpaHeHus,
NPOMbILUNIEHHOrO NMPUMEHEHMSA U KOMMEPYECKOrO MCMOSb30BaHUAY.

Bbirogbl MoryT BkntoYaTh AEHEXHbIE U HEAEHEXHbIE BbIroAbl, B TOM Y/CNe, HO He
NCKMIOYMTENLHO, Te, YTO NpuBeAeHs! B MpunoxeHnn k Hazotickomy npomokony.' K atanam,
CBsI3aHHbIM C MONy4YeHneM OOCTyna K reHeTUYECKUM pecypcam M COBMECTHbIM
MCMONb30BaHNEM BbIrOf, MOFYT OTHOCUTBLCS AEATENbHOCTb, NPEALLIECTBYIOLLAs NOMYyYeHUo
[0CTyNa, Hay4Hble UccnefoBaHns 1 pa3paboTku, CBA3aHHbIE C TEHETUYECKMMU pecypcamu,

Haromncknii npoToKon perynupoBaHns A0CTyNa K reHeTUYECKUM pecypcam 1 COBMECTHOIO MCMOSfb30BaHUS
Ha cnpaBeanvBON N paBHOW OCHOBE BhIFOZ OT MX NPpUMEHEHUs kK KoHBeHUun o Gronorndyeckom
pa3Hoo6pasuu, NyHKT 4 ctatb 5.
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a TaKkkKe X KOMMepYecKkoe UNn NHoe UCMonb3oBaHne, BKMYasa COBMECTHOE MCMorb3oBaHne
2
BbIroa”.

ApanTtauus

ApanTtaumen aBnseTcsa akT nepeaenky paHee CyllecTBOBaBLUEro nponsseneHus (6yab To
OXpaHAEeMOoro Unu sBnsALLEerocs obLecTBEHHbIM JOCTOSHUEM) UNU TPAAULMOHHOMO
Bblpa)KeHWs KyrnbTypbl C Liefblo, OTIIMYHOW OT TOM, KOTOPOW OHO CAYXXMIO NepBOHaYarbHO,
BEAYLUMI K NOSIBNEHMNIO HOBOrO NPON3BEAEHUS, TAe COEANHEHbI ANIEMEHTbI paHee
CyLLIeCTBOBABLUErO NPON3BEAEHUSA U HOBbIE 3NIEMEHTbI, MPUBHECEHHbIE B pe3ynbTaTe
nepenenku.’ Ctatbst 12 GepHckoli KoHeeHuuu 06 oxpaHe numepamypHbIX U
XxydoxxecmeeHHbIX ripousgedeHud 1971 r. npegycMaTpmBaEeT, YUTO aBTOPbI NIUTEPATYPHbIX U
XyO0XXeCTBEHHbIX NPOM3BEAEHNI NOSb3YTCA UCKMIOYUTENBHBIM NPaBoM paspeLlaTb
agjanTaunn, apaH>XUpoBKN 1 Apyrne nepenenkn cBomx nponssegeHun. CornacHo
opuanyeckomy crioeapto bnaka®, BnagenbLbl aBTopckoro npaea obnagatoT
NCKNIOYMTENbHBIM NPABOM OCYLLECTBMSATbL HA OCHOBE OXPaHAEMOro nNpov3BeaeHus
NOArOTOBKY MPOU3BOAHBLIX NPOM3BEAEHWUA NN Nepeaenok.

Opo6peHue u yyactue

O6wenpnHATOro onpeaeneHns aToro TepMuHa He cyllecTByeT. B oqHOM 13 KOHTEKCTOB
ObIN0 BbICKa3aHO NPeasioXXeHne, 4To, HECMOTPS Ha Mcnornb3oBaHue B cTatbe 8(j) KoHseHyuu
0 buonozuyeckom pasHoobpasuu 1992 r. BblpaKeHNs «C 0a4obpeHnsa 1 nNpu yyactumy», B
PasnUYHbIX PELUEHUSsIX, kKacatoWwmnxcs ctatbu 8(j), STOT TEPMUH UCTONKOBLIBAETCS B 3HAYEHUN
«npeaBapuTenbHoe 060CHOBaHHOE cornacue»’.

CooTBeTCTBYHOLWME TPAAULNOHHbIE 3HAHUSA

B nyHkTe 2 a) ctaTbu 1 goKkymeHTa «Bknag cTpaH-eANHOMBILLNEHHNL, B LN U NPUHLMNGI
OXpaHbl FEHETMYECKMX PECYPCOB M NpeaBapuUTENbHbIN NPOEKT CTaTeN MO OXpaHe
reHeTuvecknx pecypcos»» (WIPO/GRTKF/IC/19/11) npuBoguTcs cnefytollee onpegeneHue
«COOTBETCTBYHOLUNX TPAANLMOHHbBIX 3HAHWINY . «3HAHUS, KOTOPbIE HOCAT ANHAMUYHbIV U
pa3BUBaOLLNNCS XapaKTep, BO3HMKAKT B TPAANLMOHHOM KOHTEKCTE, KONMEKTUBHO
COXpaHATCA 1 NepeaarTcsl U3 NOKOSIEHMS B MOKONEHWE, B TOM YUCHE, HO He
NCKITIOMUTENBbHO, HOY-Xay, HaBbIK1, MHHOBALMW, MpaKTUKa 1 No3HaHWs,
pacnpocTpaHsOLWMECH Ha FEeHETUYECKUE PECYPChI».

BeHeduumapbl oxpaHbl

O6LenpuHATOro onpeaeneHns 3Toro TepMyHa He cylecTByeT. TemM He MeHee, MHoTue
3aMHTEPECOBaHHbIE CTOPOHbI OTMEYarnu, YTo NPOUCXOXAEHME U BNageHWe TPaauLMOHHbIMU
3HaHUSAMU U TPaAULMOHHBIMU BbIPAXXEHUSIMU KYNbTYpbl, Kak NpaBuno, cumtTaeTcs
KONNEKTUBHBLIM, NO3TOMY NtoOble NpaBa U MHTEPECHI MPUMEHUTENBHO K 3TOMY NPOAYKTY
[AOIMKHbI MpUHaAnexaTb o6LWmMHaM, a He oTaernbHbIM nuuam. OgHaKko B HEKOTOPbIX CryYasx

BoHHCKWe pyKkoBoasLLME NPUHLMMBLI MO 0GecneyYeHnto JOCTyna K reHeTUYECKUM pecypcam U COBMECTHOTO
MCMNONb30BaHNsA Ha CNpaBeIMBON M PaBHOW OCHOBE BbIrO4 OT UX NPUMEHEHUS], NYHKT 23.

My6nukauna BONC «Pykoeoacteo BOMC no goroBopam B 06r1iacTti aBTOPCKOro npaea M CMEXHbIX MpaB U
"moccapwuii TepMUHOB MO aBTOPCKOMY MpaBy U CMEXHbIM npaBam», BOUC, cTtp. 264.

B naHHOM gokymMeHTe ucnonb3yeTcs 8-e usgaHue nog pea. bpaviana A. MapHepa.

PekomeHpaumm, BeIHECEHHBIE y4aCTHMKaM NeperoBopoB — NpeAcTaBmTensm cTpaH Adpuki Ha BTtopom
NOAroTOBUTENBHOM COBELLAHNM KOPEHHbIX HAPOAOB 1 MECTHBIX 0OLMH Adpukuy,
UNEP/CBD/COP/10/INF/37, 14 oktabps 2010 r.
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oTAernbHble Nnua, TakMe Kak TpaguuNoHHbIE LeNuTenn, MoryT CHMTaTbCa HOCUTENAMM
TPaAVLIMOHHBIX 3HaHUI 1 BeHeduLMapammn oxpaHb®.

HekoTopble HaunoHarnbHbIE U pernoHanbHble 3aKOHbl 06 OXpaHe TPaAULMOHHbIX 3HaHWI U
TPaAMUMOHHBIX BbIpaXKEHWUI KynbTypbl HAAENAT NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYHOLLME HAPOAHOCTU U 0BLWMHBI. Bo MHOMMX criydasx npaBamu HagensieTcs
NpaBUTENbCTBEHHbI OpraH, NpM4YeM 4YacTo npeagycMaTpuBaeTCsl, YTO NOCTYMNIEHNs OT
NpefocTaBneHnst NpaB Ha UCNOb30BaHNe TPAOULMOHHbBIX 3HAHWUIA UMW BbIPaXXeHW
KynbTypbl MPUMEHSAIOTCA ANS peanusaumm nporpaMmm B o6racTsix o6pa3oBaHusi, yCTONYMBOroO
pasBUTKS, HALMOHANbHOrO Hacneaus, coumanbHOro obecneyeHmnst Unu KynbTypbl.

B xone oGcyxaeHuin aToro Bonpoca 6bI10 0TMEYEHO, YTO AaHHbIN TEPMUH MOXET BKIHOYaTb
KOPEHHble Hapoabl, KOPEHHbIE OOLLMHBLI, MECTHbIE OOLLMHbI, TPAAULNOHHbLIE OGLLMHBI,
KyNbTYPHblE OGLLMHbI, HALWK, OTAENbHbLIX NNL, FPYNMbl, CEMbM U MEHBLLMHCTBA.

Cratbsa 2 «beHedmumapbl oxpaHbl» AOKYMeHTa «[1poekThbl cTaTeln no TpaguUMOHHbBIM
3HaHuAM, nogrotoBneHHble Ha MKIP 19 (18-22 nonsa 2011 r.)», BKITIOYEHHOTO B AOKYMEHT
«Bonpockl, kacatowmecs MexnpaBUTENbCTBEHHOIO KOMUTETA MO UHTENNEKTYanbHOWN
COBCTBEHHOCTU, FEHETUYECKMUM pecypcam, TPaaULMOHHbIM 3HaHWAM 1 donbkropy (MKITP)»
(WO/GA/40/7), rnacuT:

«BapuaHT 1
BeHeduumapamu oxpaHbl TPaAMLMOHHBIX 3HAHWI, ONpedeneHHbIX B cTatbe 1, ABnsATCA
KOpEeHHble Hapoabl/OBLWUHBI N MECTHbIE OBLLMHBI.

BapuaHT 2
BeHedmumapbl oxpaHbl TPaAUUMOHHBIX 3HaHUI, ONpeAeneHHbIX B cTaTee 1, MoryT
BKNIOYATH:

(@) KopeHHble Hapoabl/0BLMHbI;

(b) mMecCTHble O6LLMHbI;

(c) TpaguUUMOHHBbIE OBLLMHBI;

(d) cembuy;

(e) Hauwuu;

(f) oToenbHble NUua, nognagaroLme nog NepeyncrieHHbIe Bbile KaTeropum; u

(g) B cnyyasx, koraa TPagUUMUOHHBIE 3HAHMSA HE MOTYT BbITb OTHECEHbI K ONpeaeneHHoOMy
KOPEHHOMY Hapoay UM MEeCTHOWN OBLLMHE UIN HE MOTYT OrpaHnU4YMBaTbLCS UMK, MO0 B
Crny4ae HeBO3MOXXHOCTM onpeaeneHnst o6LLNHbI, X CO34aBLUEN, — HALMOHAmNbHbIA OpraH,
onpegensiembli B COOTBETCTBUM C BHYTPEHHUM 3aKOHOOATENbCTBOMY.

Cratbsa 2 «beHedmumapbl oxpaHbl» AOKYMeHTa «[1poekThbl cTaten no TpaguuUMOHHbBIM
BbIP@XXEHWUSIM KynbTypbl, nogrotoBneHHble Ha MKIMP 19 (18-22 niona 2011 r.)», BKNOYEHHOrO
B JOKYMeHT «Bonpocsl, KacatoLwwmecss MexXnpaBUTerbCTBEHHOTO KOMUTETA MO
WHTENNeKTyanb,Hon co6CTBEHHOCTU, FeHETUYECKUM pecypcaM, TPaaULMOHHBIM 3HAHUSAM U
donbknopy (MKIP)» (WO/GA/40/7), rnacut:

«BapuaHT 1

BeHedumumapamm oxpaHbl TpagULMOHHBIX BblpaXXEHUIN KyNbTypbl, KOTOpPblE OnpeaeneHsl B
cTaTbe 1, ABNAITCA KOPEHHbIE Hapoabl/OBLLMHBI U MECTHbIE OBLLUMHBI, KOTOpbIE
pa3pabaTbiBaloT, MCNOMb3YIOT, COXPaHSOT 1 NOAOEPXKMBAIOT 3TU BbIPAXEHUS KyNbTypbl.

Ortyet cemHaguaTon ceccun Komuteta (WIPO/GRTKF/IC/17/12)
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«BapuaHT 2

Beneduumapamm oxpaHbl TpagULMOHHBLIX BbIpaXXEHUIN KyNbTypbl, KOTOPbIE OnNpeaeneHsbl B
cTaTbe 1, ABNAITCA HOCUTENU TPAAULIMOHHBIX BbIPAXEHU KynbTypbl. B nx yucno moryt
BXOAUTb:

(@) KopeHHble OBLLMHbI;

(b) mecTHble OOLWMHBI;

(c) TpaguUMOHHLIE OBLMHBI;

(d)  KynbTypHble OGLUHBI;

(e) cewmbuy;

(f)  nHauuwm;

(g) oTpenbHble nNuua, Nnognagatowmne No4 NepevmcrieHHbIe Bbile KaTeropuu; n

(h) cny4asx, korga TPaaMUMOHHbIE BbIPAXEHUS KYNbTYpbl HE MOTYT 6bITb OTHECEHDI K
onpeaeneHHon KOPEHHOW Ui MECTHOW OBLLMHE UM HE MOTYT OrpaHMYnBaThCs eto, NMbo B
crny4ae HeBO3MOXHOCTU onpeaeneHns obLnHbI, X CO3A4aBLUEN, — HAUMOHarNbHbIA OpraH,
onpegensiembli B COOTBETCTBUMN C BHYTPEHHUM 3aKOHOLATENbCTBOM.

BapuaHT 3

Benedmumapamm oxpaHbl TPAOULNOHHBIX BbIPAXXEHUIN KyNbTypbl, KOTOPbIE ONpeAeneHbl B
cTaTbe 1, ABNAKTCA KOPEHHbIE HAaPOAbl, MECTHbIE N TPAAULMOHHbIE OOLMHBI, B TOM Yncne
Marnble OCTPOBHbIE FOCyAapcTBa».

Buonoruyeckoe pasHooGpa3sue

B ctatbe 2 KoHseHyuu o buonoaudyeckom pazHoobpasuu 1992 r. TepMuH «bmonornyeckoe
pa3Hoobpa3sne», YacTo CoKpallaeMbli Kak «brnopasHoobpasuney, onpeaenseTcs Kak
«BapnabenbHOCTb XUBbIX OPraHN3MOB U3 BCEX MCTOYHUKOB, BKITKOYasi, Cpeam NpoYero,
Ha3eMHble MOPCKMNE U MHblE BOAHbIE 3KOCUCTEMbI M 3KONOrM4YecKkne KOMMNMNEKCh, YacTbHo
KOTOPbIX OHU SIBNSAIOTCH; 3TO NOHATME BKMOYaeT B cebs pa3Hoobpasne B pamkax BMAa,
MeXxay Buaamu n pasHoobpasne 3KOCUCTEMY.

Buonorunyecknn martepuman

OT0T TepMuH onpeaenseTtca B [inpektnee EBponenckoro coto3a 0 NpaBoBON OXpaHe
BroTexHoNornyecknx N3obpeTeHnn Kak «maTepuarn, coaepxaluin reHeTU4YEeCKyo
NHOPMaLMIO U CNOCOBHbBIM HA CaMONPON3BOACTBO UK BOCMPOU3BOACTBO B Bronornyeckom
cucteme».” B cootBeTcTBUM ¢ Kopekcom deaepansHbix npasun CLUA 3To TepMuH BKntoyaeT
«MaTepman, cnocobHbIN K MPSMOI UK HENPSIMON  ayTopennukauumn».® B KoHeeHyuu o
buornozauyeckom pasHoobpasuu 1992 r. NCNonb3yTCA TEPMUHBbI “OMonornveckne pecypcbl»,
«reHeTUYeCKMIn MaTepuan» n «reHeTU4ecKmne pecypchbl».

Buonornyeckune pecypchbl

Kak onpepnensietcs B ctatbe 2 KoH8eHUuUuU 0 buonosudeckoMm pasHoobpasuu 1992 r., aToT
TEPMUH «BKMOYAET reHeTUYECKNE PeCypChbl, OPraHn3Mbl UM UX YacTu, NONynsauMm Unm
nobble gpyrne GMOTUYECKME KOMMOHEHTLI 3KOCUCTEM, MMetoLnE hakTUYECKyro Unu
NoTeHUManbHY NONMe3HOCTb UK LIEHHOCTb ANng YenoBeyecTBa». [103TOMy reHeTuyeckne
pecypcbl COCTaBNAT OA4HY KaTeropuio GUonornyecknx pecypcos.

Cratbs 2.1(a) OupekTtnebl 98/44/EC EBponevickoro napnamenTta n Coeta EBponbl o1 6 ntons 1998 r. o
npaBoOBOM OXpaHe BUOTEXHONMOIrMYECcKMX n3obpeTeHui

Pasgen 1.801 rnaBbl 37 Kogekca ®epepancHbix npasun (CFR) n PykoBoacTso no npoueaype naTeHTHOM
akcnepTnsbl BMT3 CLUA (MPEP): 2403.01.
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B ctatbe 1 peweHus Ne 391 Andckozao coobuwecmsa om 1996 2. o pexxume docmyna K
2eHemu4yecKuM pecypcam 3TOT TEPMUH onpeaenseTcs Kak «MHANBUAYYMbl, OpPraHn3mbl Unu
nX Yactu, nonynauumn nnm nioboie GUOTUYECKME KOMMOHEHTbLI, UMEIOLLNE LLIEHHOCTb U
pearbHy UM NoTeHLMarnbHy0 NONe3HOCTb, KOTOPbIE COAEPKAT reHeTU4YeCcKMe pecypchbl
NN nx NOBOYHbIE NPOAYKThIY.

BuoTtexHonoruvyeckue M306peTeva

OTOT TEPMUH onpepaensieTcs B AMPeEKTMBE E8porelicko2o coro3a o rnpasosoli oxpaHe
b6uomMexHoI02UYECKUX U30bpemeHul Kak «M306peTEHMS, KOTOpbIE KacarTcs NPoayKTa,
COCTOSILLIEr0 M3 UNW coaepKalllero Guonornyeckuii MaTepuarn unm NPoLLecc, ¢ NOMOLLIbIO
KOTOPOro BronorMyecknini matepuman npovs3BoanTCs, nepepabaTbiBaeTcsa Unu
ncnonb3ayetcsy.® BUoTexHonornyeckve n3obpeTeHnst AenaTca Ha TpY KaTeropumn: npoLecch
co34aHusi 1 MoauduKaLmm XNBbIX OPraHN3MoB 1 GUONOrMYECKOro matepuana, pesynbtaThbl
TaKMX NPOLIECCOB, W UCMONb30BaHMe Taknx pesynbTaTos. '

BuoTtexHonorusa

B ctatbe 2 KoHeeHuuu o buonozudeckom pasHoobpasuu 1992 r. aTOT TEPMUH
onpegenseTcs kak «nobor Bug TEXHOMNOMU, CBA3aHHbIN C UCNONb3oBaHWEM BMONOrMyYecKkmx
CUCTEM, XMBbIX OPraHM3MOB U UX NPOU3BOAHbIX OS5 U3rOTOBMEHMS UNTN U3MEHEHMSA
NPOAYKTOB MM NPOLLECCOB C LIENbI0 NX KOHKPETHOro Ucnonb3oBaHus». B Hazolckom
rpomokorie peaynuposaHusi docmyrna K 2eHemu4ecKuM pecypcam U CO8MECMHO20
ucronb308aHuUs Ha cripasedsueoli U pasHOU OCHOBE 8bI200 OM UX MPUMEHEHUS K
KoneeHuuu o 6uonozuveckom pasHoobpasuu (2010 r.) ncnonb3yeTtcs Takoe xe
onpenernexHune, Kak B ctatbe 2.

B cooTtBeTCcTBUM C 3asiBfieHneM NpoaoBONbLCTBEHHOM N CEMNbCKOXO35AMCTBEHHOM
opranunsaumm (PAO) no 6uotexHonorum ot 2000 r.: «[lMpn nogobHOW WMpokon
WMHTepnpeTauun, onpegeneHme bMoTEXHONOrMN OXBAaTUT MHOTME METOAbl U TEXHONOIMN,
KOTopble 0ObIMHO UCNOSBb3YHTCA B CENbCKOM X0O35IMCTBE M MPOM3BOLCTBE NMPOLAOBOSILCTBUS.
Mpu MHTepnpeTaunn B y3KOM CMbICIle, KOTOpas paccMaTtpuBaeT ToSbKo HoBble MeToabl [HK,
MOJEKYNAPHYI0 BUONOrno 1 penpoayKTUBHbBIE TEXHONOMNK, onpeaeneHne GoTexHonorum
OXBaTbIBaET ps PasfMYHbIX TEXHOMOMNN, TAaKMX, KaK reHHas UHXXeHepus U nepeaada reHos,
pacwudpoka [HK 1 KNOHMPOBaHWE PaACTEHMIA M XKMBOTHBLIX».

TepMuH «coBpeMeHHas BUOTEXHOMOIMA» TaKke onpenensietTca B cratbe 3 KapmaxeHcko20
rnpomokona o buobe3onacHocmu Kk KoHeeHyuu o 6uono2udeckom pazHoobpasuu, KOTOpbIv
6b1n npmHAT B 2000 r., KaK «NPUMEHEHME: @) METOAOB in Vitro ¢ ncnonb3oBaHNEM
HYKINENHOBbIX KACIMOT, BKMNOYas PEKOMOVMHAHTHYIO0 Ae30KCMpUBOHYKnenHoByto kncnoty (OHK)
N NPAMYIO MHBEKLMIO HYKNENHOBBIX KUCMOT B KNETKN MW OpraHensbl, unun b) metonos,
OCHOBAHHbIX Ha CIUSIHUM KNETOK OPraHM3MOB C pa3HbIM TaKCOHOMUYECKUM CTaTyCOM,
KOTOpPbI NO3BONSET NPEOAO0NETb ECTECTBEHHbIE (PM3NONOrMYeckne penpoayKTUBHbIE UNN
pekoMOVHaLMOHHbIE Bapbepbl 1 KOTOPbIE HE ABMAITCA MeToAamMun, TPAAULMOHHBIMKU AN
BblBEEHUS U Cenekunm».

Crtatbs 3.1 OQupektnBbl 98/44/EC EBponeickoro napnameHTa n Coeta EBponbl o1 6 utons 1998 r. o
NnpaBoOBOM OXpaHe BUOTEXHONMOIrMYECcKMX n3obpeTeHui

1 Cwm. mokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16

3anaBneHne ®AO o GuoTexHonoruun, 4ocTynHoe Ha: http://www.fao.org/biotech/stat.asp
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OpraHnsaumsi 3KOHOMUYECKOro coTpyaHuvecTsa u passutusa (O9CP) ncnonbsyet
HaMepeHHO LLUMPOKOE ONpeaerneHne, OXBaTbiBaloLLEe BCHO COBPEMEHHYH BUOTEXHOSOIMIO, a
TakKe MHOTMe TPaAMLMOHHbIE UMK NOrpaHuYHbIE BUAbI AeATenbHocTU. K GuoTtexHonornm
OTHOCUTCH «MPUMEHEHNE HayKN U TEXHWUKM K XXUBbIM OpraHnaMam, a Takke K X 4yacTam,
NPOAYKTaM 1 MOAENSIM, C LieNb0 U3MEHEHNS XXMBbIX NN HEXMBbLIX MaTepmanoB A
CO3[aHu1sA 3HaHMI, TOBApPOB U YCIyr» B COMETaAHUN C NepedYHeM BUOTEXHONOrMYECKMX
METOLO0B, BKMOYAOLLNX, CPEAM NPOYEro, TEPMUHBLI «KTEHHAst UHXEHepUa», «hepMeHTaums
ncnonb3oBaHMeM OmMopeakTopay, «reHHas Tepanusa», «bMonHgopmaTtmka» n
«HaHoBnoTexHonormay. 2

BoHHCKMe pyKoBoAsiLMe NPUHUUNBLI N0 o6ecnevyeHUIo 4OCTyNna K reHeTU4eCKUM
pecypcam U COBMECTHOro UCNnosib30BaHUs Ha cnpaBeanMBOX U paBHOW OCHOBe
BbIrog OT UX npumeHeHusi (BOHHCKMe pyKkoBoasiLLME NPUHLMUNBI)

BoHHckue pykoBogswmne npuHuunel 6binmn npuHAaTtel B 2002 r. KoHdepeHumen CTopoH
KoHnseHyuu o buonocuyeckom pa3Hoobpasuu ANa pykoBoACTBaA B peanusaunm
COOTBETCTBYOLWMX NnonoxeHu ctaten 8(j), 10(c), 15, 16 n 19 KoHBeHumK, KacaroLmxcs
A0CTyna K reHeTU4YeCcKnuM pecypcam n COBMECTHOro UCMNosfb3oBaHus Bbirod. Pykosogsiiune
MPVHLMNbI HOCAT OOPOBOMbHbLIV XapakTep U agpecoBaHbl LUIMPOKOMY Kpyry
3aMHTEepecoBaHHbIX CTOPOH'>. OHM 0XBATLIBAIOT NPOLIEAYPHLIE 1 PErNaMeHTUpYIoLLne
acnekTbl, B YaCTHOCTU, NpeaBaputenbHoe 060CHOBaHHOE cornacue un onpegenstoT
[eHexHble U HefieHexHble (opMbl Bbiroa ™.

MexaHn3M nocpegHu4yecTBa

B cootBeTcTBMM € ncnonb3yembiM Nporpammon OOH no okpyxatowen cpeae (FOHET)
rnmoccapvem, MexaHu3m NocpegHUYEeCTBa — 3TO MEXaHU3M, KOTOPbIA MCNOSb3yeTcs Ans
COAENCTBMA 1 ynpoweHns obmeHa nHopmaumen unm NnpoBeaeHns onepauun cpeau
MHOroumMcrneHHbIX CTOpoH'. MexaHnsM nocpeaHuiectsa KoH8eHUUU 0 6UOI02UYECKOM
pa3Hoobpasuu 1992 r. 6bin co3aaH B COOTBETCTBUM C NyHKTOM 3 cTaTbn 18 KoHBeHumun. Ero
Liernb 3aKi4aeTcs B CyLLECTBEHHOM COAENCTBUM peanu3auun KoHBeHuun nytem
NOOLLPEHUst N obrerdyeHnss Hay4HO-TEXHNYECKOro coTpyaHuyecTsa cpean CTOpPOH, Apyrux
NpaBUTENbLCTB W 3aNHTepecoBaHHbIX Cy6bekToB'.

KOAVI(bVILIVIpOBaHHbIe TPaAULUNOHHbIE 3HAHUA

«KoguduumpoBaHHble TpaaULMOHHbIE 3HAHUSI» OTHOCSTCS K « TPAAULMOHHBIM 3HAHUSIM,
KOTOpble BOMMOLLEHbI B CUCTEMATUYECKON 1 CTPYKTYPUPOBAHHOW hopMe, NO3BONSIOLLEN
ynopsiioumBath, OpraHvM3oBbIBaTh, KnaccuduumpoBaTtb 3HaHUS U pacnpenensaTb UxX no
KaTeropuam Tem UM WHbIM criocobom» .

B yacTHocTu, B o6nacTu TpaguumMoHHON MeauumHel 'pynna cneunanucTos no
HeTpaauLMOHHON MeauumHe BecemmnpHoi opraHmsaumm 3agpasooxpaHerust (BO3) nposoant
pasrpaHu4eHne mexay (a) koanuuMpoBaHHLIMU CUCTEMAMM TPaAULMOHHOW MeANLMHbI,

Cwm. onpegeneHue 1 NonHbI NepeyeHs Ha:
http://www.oecd.org/document/42/0,3343.fr 2649 34537 1933994 1 1 1 37437,00.html
Cwm. BoHHcKkue pykoBoasLine npuHumnel, ctaten 1, 7(a) n 17 - 21
Cwm. BoHHCKMe pykoBoAsLME NpUHUMNLI, cTatbh 24-50 u Mpunoxexue 1.
"moccapwuii KOHET, gocTynHbI Ha:
http://www.unep.org/dec/onlinemanual/Resources/Glossary/tabid/69/Default.aspx
JononHutenbHas nHpopmMauusa goctynHa Ha:  http://www.cbd.int/chm/
CnMCoK 1 KpaTKoe TEXHNYECKOE MOSICHEHME Pa3fnNYHbIX (POPM, B KOTOPbLIX MOXHO HANTW TpaguLMOHHbIE
3HaHua (WIPO/GRTKF/IC/17/INF/9), n. 16 MNpunoxeHus
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KOTopble Obif MMCbMEHHO PacKpbIThl B APEBHUX CBSALLEHHbLIX TEKCTAX N MOSTHOCTbIO
OTHOCATCS K chpepe 0bLLECTBEHHOrO AOCTOSAHUS, KaK, HanpuMmep, atopBeaa, nonyymnsLLas
packpbITUE B PEBHUX CAHCKPUTCKUX TEKCTAX '®, UK TpaaULMOHHAanA KUTalickas MeanLmHa
(TKM), nonyumsLuas packpbiTue B IPEBHEKUTANCKNX MeAULIMHCKIX TekcTax'?; u

(b) HekodupuyuposaHHbIMU TPAANLNOHHBIMU MEANLNMHCKUMU 3HAHUSMUN, HE
3adMKCMPOBAHHBLIMU MUCbMEHHO Y BO MHOIMX CryYasix He nonyyarLwumMm packpbITUs CO
CTOPOHbI HOCUTENEN, NepeaaBasiCb U3 MOKOSIEHUS B MOKOSIEHNE B YCTHOM Tpaguumn. Tak,
Hanpumep, B KOXXHON A3umn KogMULMPOBAHHbIE CUCTEMbI 3HAHUW BKITHOYAOT MEAULMHCKYHO
cucTeMy alopBeabl, KoannunpoBaHHyo B 54 aBTOPUTETHLIX KHUrax alopBedbl, CUCTEMY
CMAOXoB, KOOMMULMPOBAHHYO B 29 aBTOPUTETHBIX KHUrax, 1 Tpaguumnio yHaHn Tuoo,
KOAMPULIMPOBAHHYIO B 13 aBTOPUTETHBIX KHUrax?’.,

MpoBoauTCA eLe ogHO pasrpaHnYeHne, a UMeHHO Mexay (i) TPaaNLMOHHBIMU 3HAHUAMM,
KOTOopble KoanuuMpoBaHbl, T.e. UMEIOT BOMNSIOLLEHNE B MMCbMEHHON dOpMe, N KOTOpble
OTHOCATCA K chepe 0bLLeCTBEHHOro 4OCTOAHUS, U (i) TPaAUUMOHHBIMW 3HAHUAMU, KOTOPbIe
He KOAUMULIMPOBaHbI 1 SBSIOTCS YACTbIO YCTHOI TPaAULIMKA KOPEHHbIX OBLMH? ',

B nokymeHTe «CnMCOK 1 KpaTKoe TeXHUYECKoe NOSCHEHUE pasfnnyHbIX hOpM, B KOTOPbIX
MOXHO HanTu TpaguuunoHHble 3HaHus» (WIPO/GRTKF/IC/17/INF/9) npusoantcs
AononHuTenNbHoe obCcyXaeHne KoanUUNPOBaHHBLIX TPAOULNOHHbBIX 3HAHUA U
HeKoAMMULNPOBAHHbLIX TPAAULMOHHbBIX 3HAHWUNA.

KoHcynbTauum

CornacHo ropnanyHeckomy cnoeapto bnaka, KOHch'IbTaLI,VIGf/'I ABITAETCA aKT o6pau_|,eHM;| K
KaKOMy-J'IVI6O imly 3a coBeToM WS C LUenblo Y3HaTb MHEHUE 3TOro nuua.

B o4HOM 13 NCTOYHMKOB YKa3bIBAETCS, YTO KOHCYNbTauus o3Ha4aeT npouecc obmeHa
MHEHUAMU N UHGOPMaLMEN. DTOT NPOLIECC He SABNSETCH OOQHOCTOPOHHUM, a npeanonaraeT
COBMECTHOE MCMOMb30BaHUe 3HaHUN U MHeHUI. «KOHCynbTauums» o3HavaeT
COTPYOHMYECTBO, O3HAKOMITEHME C MHEHUEM APYron CTOPOHbI U AeATENbHOCTL B
COOTBETCTBMM C 3TMM. COornacHo gpyrmm UCTOYHUKAM, MPUMEHNTENBHO K KOPEHHbBIM
obLwmHam npouecchl KOHCYNbTALUKU U NOSTYYEHUS COrnacus HOCAT B3aMMOCBSA3aHHbI
xapaktep. [locpeacTBOM KOHCYNbTAUUN NONb30BaTENN — TPETbU NMLA MOTYT NPUIATU K
MOHMMaHMIO TOro, YTO TpebyeTcs AN NONYyYEeHUS COrnacms U OT KOro OHO LOMKHO UCXOAUTb,
a nuua, NpefocTaBnsaLwme cornacue, MoryT fnyJdlle YACHUTb, Ha YTO MMEHHO OHM
npenocTaBnsoT CBoOe cornacue?.

KoHneeHruyusi MexdyHapoOHou opzaHusauyuu mpyda (MOT) o kopeHHbIx Hapodax u Hapodax,
sedywux niemeHHoul obpa3s xu3Hu, 1989 r. (Ne 169) rmacut, 4YTo KOHCYNbTaLUN NPOBOAATCA

'®  Awopsena npecTaBnsieT co6oit KoaMMULMPOBAHHYIO CUCTEMY TPAANLIMOHHON MEANLMHBI, MOMYUMBLLYIO

NUCbMEHHOE pPackpbiTUE B BEAMYECKUIA NEPUO, BO BPEMS COCTaBIEHMS] apusiMu TEKCTOB YeTbipex Ben
(1500-1800 rr. go H.3.). Hanbonbluee Yncno ynoMmmHaHuIM o Hel BCTpeyaeTcs B Pueeede n Amxapesagede
Cunctema TpaguLMOHHOW KNTaUCKOW MeauUmMHbl Obina nsHayanbHO KoguduumpoBaHa u MMCbMEHHO
packpbiTa B Tpakmame XKenmozo umnepamopa — nepBoM yHAaMEHTANbHOM, KNacCU4YeckoM Tpyae, B
KOTOpOM 3aknagbiBatotcs ocHoBbl TKM. PaboTa no coctaBneHuto TEKCTOB TpakTaTa npogorkanach
HEeCKoIbKo cToneTuit, ¢ 3 no 1 BB. 40 H.9.

KHurv Takmx Tpaguumi, Kak atopBefa, cuctema CUAAXoB U yHaHu TM66, ynommnHatoTes B KadecTBe
aBTOPUTETHbIX UCTOYHMKOB B MepBom pasgene 3akoHa MHamm 1940 r. o nekapCTBEHHbIX U KOCMETUYECKMX
cpeactBax Ne 23 (B pea. 3akoHa 0 nekapcTBEHHbIX U KocMeTudeckux cpeactaax 1986 r. Ne71).

CM. nepeyeHb CyLLECTBYIOLLNX OHMAaNHOBbLIX 6a3 AaHHbIX, coaepX)aLLmx MHopMaumo No JOKYMEHTauum B
obnactu TpaanumoHHbix 3HaHun (WIPO/GRTKF/IC/3/6), n. 8. Cm. Takke Karin Timmermans un Togi
Hutadjulu, Cornawenue TPUMNC n papmaueBTuyeckne npenapatbl: OTyeT cemmnHapa ACEAH no
Bonpocam Cornawenust TPUMNC u ero BnusiHMA Ha hapmaueBTUYECKYIO MPoaYKUnto, CTp. 45 .
Boictynnexue generaumm Kanagel. Cm. Otyet BTOpon ceccum (WIPO/GRTKF/IC/2/16), nyHkT 131.

Teppwu Axke, lNymu u npasuna — pykogodcmeo KuHemMamozpagucma o 83aumodelicmeuto ¢ KOPeHHbIMU
Hapodamu, ux Kynbmypol u KoHuenyusmu, ctp. 51.
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«aobpocoBecTHO U B hopme, COOTBETCTBYHOLLEN OOCTOATENLCTBAM, C LIENbO OCTMKEHUSA
AOrOBOPEHHOCTU UMK COrflacus B OTHOLLEHMM Npeaaraembix Mep» (MyHKT 2 cTaTbh 6).

KoHBeHUus o 6GuonoruyeckomMm pasHooGpasum

KoneeHuusi o buonosudeckom pasHoobpasuu (KBP) — mexayHapogHas KOHBEHLMS,
npuHatas B utoHe 1992 r. B xoge KoHdpepeHunn OOH no okpyxatoLen cpege u passutuio,
cocTtosaBLlencsa B Pno-ge->Kanenpo, bpasunua. B cooTBeTcTBMM CO cTaTben 1 Luensamm
KoHBEHLMKN ABNAIOTCA «COXpaHeHne B1Monormyeckoro pasHoobpasusi, ycTtonunsoe
NCNonb3oBaHWe ero KOMMOHEHTOB U COBMECTHOE MoslyYeHne Ha crnpaBeanBon U paBHON
OCHOBE BbIr0fl, CBSAI3aHHbIX C UCMOfb30BaHMEM reHEeTUYECKNX PECYPCOB, B TOM YnCre NyTem
npeaocTaBreHns Heobxo0AMMOro 4OCTyna K reHeTUYECKMM pecypcam 1 nyTem Hagnexatiiemn
nepefayn CoOoTBETCTBYIOLLMX TEXHOMOIMI C y4€TOM BCEX NPaB Ha Takme pecypchbl 1
TEXHOMOrnK, a Takke NyTem JOSMKHOro oMHaHcupoBaHusa». OHa BCTynuna B cuny

29 nekabps 1993 .

CTpaHa npoucxoxaneHunsa reHeTu4eCKnx pecypcos

B cooTtBeTcTBUM CO cTaThben 2 KoHeeHUuU o buonoau4deckom pasHoobpasuu 1992 e.:
«CTpaHa NponCXoXaeHns reHeTUYECKNX peCcypcoB» O3HaYaeT «CTpaHy, koTopas obnagaet
3TMMW FreHEeTUYECKMMM pecypcamm B yCnoBusax in-situ» . [lpyrne onpegenexHvsa BkioyatoT
reHeTM4eckmne pecypchbl B ycrnoBusix ex-situ. Hanpumep, ctpaHa nponcxoxgeHus
onpegensdetcs B ctatbe 1 peweHusi Ne 391 AHOckoeo coobuwecmea om 1996 e. o pexume
docmyna K 2eHemu4YeCcKUM pecypcam Kak «CTpaHa, koTopas obnagaeTt reHeTU4eckumm
pecypcamu B yCroBusX in-situ, BKNOYasa Te, KOTopble, HAXOASICb B YCNOBUSAX in-situ, B
HacTosiLee BpeMs HaxoaAaTCs B YCNOBUAX eX-Situy.

CTpaHa, npegocTaBnsioLwas reHeTu4ecKkune pecypcChbl

B cootBeTcTBMM CO cTaTben 2 KoHeeHyuU 0 buonoaudeckom pa3Hoobpasuu 1992 a.:
«CTpaHa, npegocTaBnsaoLlas reHeTU4ecKne pecypcbl» 03HavaeT «CTpaHy,
NPeAOCTaBAOLLYI0 FEHETUYECKME PECYPCHI, COBpPaHHbIE N3 MCTOYHUKOB in-situ, BKMoYas
nonynsiumMm Kak ANKUX, Tak U O4OMaLUHEHHbIX BUAOB, MO0 NonyyYeHHbIE N3 UCTOYHUKOB
ex-situ, He3aBMCUMO OT TOro, MPOUCXOOAT OHWN U3 STOW CTPaHbl UM HETY.

KynbTypHas o6wmHa

«CoupanbHas obLyHay onpeaensaeTca Kak Kpenko CrroyYeHHas coumanbHas eanHnua,
YneHbl KOTOPOIA UCMBITHIBAIOT CUMLHOE YYBCTBO €AWMHCTBA W CONMMAAPHOCTY U KOTOPas
OTNMYaETCs OT APYrUX OBLUMH HanMuMem cobCTBEHHOI KyMbTypbl UMK KyNbTypHOro obpasua
nn6o BapMaHTOM POJOBON KyNbTypbi™.

KynbTypHOe pa3Hoobpa3ue
B cootBeTcTBMM ¢ KOHBeHYuUel 06 oxpaHe U MoowpeHuUU pasHoobpasusi Ghopm KyribmypHO20

camossbipaxeHusi 2005 r. Opranunsauun O6beanHeHHbIX Haumii no Bonpocam obpasoBaHus,
Hayku n kynbTypbl (KOHECKO), kynbTypHOe pasdHoobpa3sne o3HadaeT MHoroobpasne opm, ¢

= MpoekT rmoccapus, NPeanoXeHHbI Ha COBELLAHUN rpynnbl 3KCNepToB U3 Hwuoepnangos, co3BaHHOM 6}0p0

HauwnoHanbHom kommceun Hngepnangoe no sonpocam KOHECKO, TER/CH/2002/WD/4, 2002.
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MOMOLLIbIO KOTOPbIX KyNbTYpbl rPynn 1 06LLEeCTB HaXOAST CBOE BblpaxeHue. 3T hopMmbl
CaMOBbIpaXeHUsl NepeaaroTcs BHYTPU rpynn v OBLIECTB 1 Mexay HuMn>,

BbipaxeHus KynbTypbl

B KoHeeHuuu 06 oxpaHe u roowpeHuu pa3Hoobpasusi popM KyribmypHO20 camMO8bIPaKeHUs!
2005 r. OpraHusaumun O6begnHeHHbIX Haumii no Bonpocam o6pa3oBaHns, Hayku 1 KynbTypbl
(KOHECKO) BbipaxkeHus KynbTypbl ONpeaensanTca Kak «Takne (popMbl CaMOBbIPaXKeEHUS,
KOTOpble NpeacTaBnAlT cobon pesdynbTaT TBOpYeCcTBa OTAENbHbIX NNL, FPpynn unm obLiecTs

W KOTOPbIE UMEIOT KyNbTypHOE Coflep)aHne»™.

KynbTypHOe Hacnegue

Insa uenen KoHgeHuuu 06 oxpaHe 8CeMUPHO20 KyribmypPHO20 U rnpupodHo20 Hacriedus

1972 r. Opranunsauunn Ob6beanHeHHbIX Haumi no Bonpocam obpasoBaHusi, Hayku 1 KynbTypbl
(FOHECKO) kynbTypHbIM Hacnegnem cYnTatoTcs cneayolme 06bEeKTbI, NepednCneHHble B
cratbe 1:

(a) mamMsMHUKU: rnpouseedeHUs1 apxumeKmypbl, MOHYMeHmasbHOU CKybrnmypbl U
JKusoriucu, 3r1eMeHmbl Usiu CmpyKmyphbl apxeosioeaudecko20 xapakmepa, Hadnucu, neweps!
U 2pynrbl 371EMEHMOo8, Komopble UMetom 8bI0aroWyocss yHU8epcasbHy UeHHOCMb C MOYKU
3peHusi ucmopuu, uckyccmea usnu HayKu;

(b) aHcambriu: epyrnbl U301UPOBaAHHbIX UMU 06BbEOUHEHHbIX CMPOEeHUU, apxumeKkmypa,
e0UHCMEBO UJU C853b C rnelisaxkeM Komopbix npedcmassisiiom 8bl0arWyocsl yHU8epcasbHYy
UEHHOCMb C MOYKU 3peHUs1 UCMopuu, UCKyccmea unu HayKku;

(c) docmonpumedamerbHble Mecma: rnpou3eedeHus Yesioeeka unnu COBMECMHbIE MBOPEHUS
yesiogeka U rpupodbl, a Makxe 30Hbl, 8K/I0Yast apxeosoaudeckue 0ocmorpumedameribHble
mecma, npedcmassisrouue 8bl0atowyrocs yHuUgepcasbHy UeHHOCMb C MOYKU

3peHus ucmopuu, 3cmemuku, 3mHOI02UU Ulu aHmponoo2uul.

KynbTypHas caMOGbITHOCTb

«KynbTypHas camobBbITHOCTb» yKa3blBaeT Ha HanMyMe CoOOTBETCTBUA MexXAy obLmuHon —
HaLMOHanNbHOW, 3THNYECKON, A3bIKOBON N T.4. — U €€ KyNbTYPHOWN XWU3HbLO, a Takke Ha NpaBo
KaK[0/ OBLLMHBI HAa COBCTBEHHYI0 KynbTypy?®. KoHseHyus MexdyHapoOHoll opaaHu3sayuu
mpyda (MOT) o KopeHHbIX Hapodax u Hapodax, 8e0yuux rniemMeHHol obpa3s Xu3HU 8
Heszasucumbix cmparax, 1989 r. (Ne 169) rmacuT, YTo NpaBMTENbLCTBA OOMKHbI OKa3blBaTb
coaevnicTeMe MNONHOMY OCYLLECTBIIEHMIO COLManbHbIX, 3KOHOMUYECKMX N KyNbTYPHbIX NPaB
3TUX HapOAO0B NPV YBAKEHUN UX COLMANbHOM U KyNbTYPHON CaMOBbITHOCTH, MX 0bblvaes u
TPaAULMIA U UX UHCTUTYTOB? .

KynbTypHble LLleHHOCTH

B KoHeeHuuu o mepax, HarnpassieHHbIX Ha 3arpeuweHue u npedynpexo0eHue He3akoHHO20
8803a, 8bI803a U repedayu rpasa cobcmeeHHocMuU Ha KyrnbmypHble yeHHocmu 1970 r.
OpraHusaumm O6beamHeHHbIX Hauuii no Bonpocam o6pa3oBaHnsi, HAYKU 1 KynbTypbl
(KOHECKO) KynbTypHbIMU LLEHHOCTSIMW CHMTAKOTCS LLEHHOCTU PENUIMO3HONO NN CBETCKOIO

o MyHkT 1 ctaTbn 4 KoHBeHuun KOHECKO 06 oxpaHe v nooLllpeHnn pasHoobpasusi hopm KyrbTypPHOro

camoBblpaxeHus, 2005 r.

MyHkT 3 ctatbn 4 KoHBeHunn KOHECKO 06 oxpaHe u noowpeHun pasHoobpasus ¢opm KyrnbTypHOro
camoBblpaxeHus, 2005 r.

Tesaypyc KOHECKO, goctynHbivi Ha http://www.vocabularyserver.com/unesco/?tema=2563.
KoHBeHumst MOT 0 KOpPeHHbIX HapoJax U Hapoaax, BeA4yLUMX NIeMeHHON 0bpa3s XU3HN B HE3aBUCUMBbIX
ctpaHax 1989 r. (Ne169), nyHkT 2 b) ctaTbm 2.
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Xapaktepa, KOTopble pacCcMaTpUBaKOTCS KaXKabIM roCy4apCTBOM Kak NpeacTaBnsoLmne
3Ha4veHune Ansa apxeonoruu, 4OMCTOPUYECKOro nepmoaa, NCTopun, nutepaTypbl, UCKyccTBa U
HayKu 1 KOTOPblE€ OTHOCATCS K MEPeYnCNaeMbiM HDKE KaTeropusam: a) peakne Konnekuumn n
o6pasupl ropbl 1 ayHbl, MUHEPANOrM1, aHaToM1UK U NpeamMeTbl, NpeacTaBnsoLwmne
WHTEpec ANg naneoHTonoruu; b) LeHHoCTH, kacarLwmnecs NCTOPUK, BKIOYaA NCTOPUIO HaYKn
N TEXHUKKN, NCTOPUIO BONH N OBLLECTB, a Takke CBSA3aHHbIE C XMU3HbI0 HaLMOHaNbHbIX
AesiTenen, MbICrMTenen, y4eHbIX U apTUCTOB U C KPYMHbIMU HaUWOHabHbIMN COBbITUAMM;

C) apxeonornyeckue Haxoaku (Bknovasi 06bIYHbIE M TANHbBIE) N apXeonorM4eckme OTKPbITUS;
d) cocTaBHble YacTu pacyeHeHHbIX XyA0XeCTBEHHbIX N UICTOPUYECKNX MaMSATHUKOB U
apXxeonornyecknx MecT; ) CTapuHHble NpeameTbl 6onee yem 100-neTHen 4aBHOCTU, Takue
Kak Haanucu, YekaHHble MOHeThl U nevatu; f) aTHonornyeckue matepmansl;

g) XyOOXeCTBEHHble LEeHHOCTU, Takmne Kak: i) NoNoTHA, KapTUHbI U PUCYHKM LIENTMKOM PYYHOW
paboTbl Ha NOO OCHOBE 1 M3 NObIX MaTepManos (3a UCKITIOUYEHNEM YEPTEXKEN U
NPOMBbILUMNEHHbIX U3OENWIA, YKpaLLEeHHbIX OT PYKK); ii) opurMHaneHble NponsBeaeHns
CKYNbNTYPHOro UCKycCTBa M3 NMoObIX MaTepunanos; iii) opurMHanbHble rpaBlopbl, 3CTamnbl 1
nutorpadun; iv) OpuUrMHanbHble Xy4oXKeCTBEHHble MOABOPKN U MOHTaXM U3 N0ObIX
maTepuanos; h) pegkue pykonucu n HKyHabynbl, CTapUHHbIE KHUMM, LOKYMEHTbI U U34aHus,
npeAcTaBnaoLLme ocobbln MHTEPEC (MCTOPUYECKUIA, XYLOXKECTBEHHbIN, HAY4YHbIN,
nuTepaTypHbI U T.4.), OTAENbHO UMK B KONNEKUMAX; i) NOYTOBbIE MapKW, HAnorosble n
aHanornyHble MapKku, oTAeNbHO UMK B KOMMEKUUNAX; j) apxuBbl, BKNOYas poHo-, poTo- 1
knHoapxuBbl; k) mebenb 6onee yem 100-neTHen 4ABHOCTU U CTapUHHbIE MYy3blKalibHbIE
NHCTPYMEHTBI.

XpaHutenb

KOpuanyeckuin cnosapb bnaka aaet cnepyiollee onpegeneHne XxpaHuTens: «nuo nunm
yupexgeHue, KOTOpoe COCTOUT Ha NonevYeHnn unn xpaHeHuun (pebeHka, COBCTBEHHOCTMH,
AOKYMEHTOB UNW APYrnX LEHHOCTEN)». «XpaHuTenb» onpegensietca B Okcdopackom
crnoBape aHrfinnCcKoro A3blka Kak «HEKTO, MMeIoLLee Ha XpaHEHUN BELLb UM YenoBekKa;
onekyH, ctpax». Cnosapb «Merriam-Webster» cogepXxuT Takoe onpeferneHme: «HeKTo, KTO
obGeperaeT 1 OCyLLECTBIISAET OXpaHy Uin XpaHeHne». TEPMUH «XpaHUTENb» B KOHTEKCTE
TPaAAMVLMOHHBIX 3HAHUIN OTHOCUTCS K TEM OBOLLMHAM, HAPOAHOCTAM, OTAEMbHBIM NULAM U
Apyrnm cybbekTam, KoTopble B COOTBETCTBUM C HOPMaMu 0BbIYHOIO nNpasa u Apyrown
MPaKTUKON COXPaHSAIOT, UCMOMb3YIOT U pas3BUBAOT TPaaULUNOHHbIE 3HaHUSA. OH BbipaxaeT
NMOHATUE, KOTOPOE OTNIMYAETCS OT «MnpaBa COBCTBEHHOCTMY («BriafeHUs») Kak TakoBOro,
MOCKOMNbKY «XpaHUTENby» nepefaeT YyBCTBO OTBETCTBEHHOCTU, rapaHTMpyoLLee, YTO
TPaAMVLMOHHbIE 3HAHWSI UCNOSb3YOTCA Takum 06pa3oM, YTO 3TO UCMONb30BaHME
YAOBNETBOPSET LEHHOCTSAM OOLLMHbI 1 HOPpMaM OObIYHOrO Npasa.

OObIYHbIN KOHTEKCT

«OObIYHbIV KOHTEKCT» 03Ha4YaeT UCMNONb30BaHUE TPAAULIMOHHbBIX 3HAHWI UMW BblpaXKeHUi
KynbTypbl B COOTBETCTBMM C TAKOW NOBCEAHEBHOMN NPAKTMKOM OBOLLMHbI, KaK, Hanpuvep,
00blYHas NpoAaXa MeCTHbIMU PeMECNEHHUKaMM KONWUIA BblpaXkeHuIn onbkiopa B
MaTepuanbHoii dopme?.

OObIyHOE NpaBo M npoueaypbl

tOpuanyecknii cnoeapb bnaka gaeT cneaytollee onpeaeneHme o6b6I4HOMO Npasa: «nNpaeo,
OCHOBbIBaloLLleecs Ha 0bbl4asX, KOTOpble MPUHATHI B KAYECTBE 3aKOHHbIX TpeboBaHun nnm

TunoBble NONOXEHMST ONs HaUMOHanbHbIX 3akoHo4aTenbCTB 06 oXpaHe BblpaXkeHuin orbknopa oT
HE3aKOHHOrO UCMOMb30BaHWUSA U OPYrMX HaHocsAWMX yuepb aencteuii, 1982 r., nyHKT 42 yactu lIl.
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o6a3aTenbHbIX NpaBuN NOBeAEHUS; NpaKTMKa 1 BEPOBaHUSA, KOTOPbIE CTOSb XNU3HEHHO
Heo6XxoaUMbI M NPUCYLLM HYacTU COLManbHO-3KOHOMUYECKON CUCTEMBI, YTO K HUM OTHOCATCS
TakK, kak ecnv 6bl oHM Obinn Hopmamu npaeay. OBbIMHOE NPAaBO TakKe OrnpeaeneHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLMMLI U 6Onee KOHKPETHbIE HOPMbI U NpaBuna,
KOTOpbIE COXPaHATCA U NepeaarnTcs B YCTHOM (hOPME U MPUMEHSIIOTCH YYPEXAEHUSMU B
pamMkax OBOLLMHbI B LIENAX BHYTPEHHEW pernameHTaunm unm pykoBoACTBa BCEMU acrnekTaMmm
XKN3HNU».%* GOopMBI, B KOTOPbIX BOMMOLLEHLI HOPMbI OBLIYHOTO MPaBa, OTMNYATCSA APYr OT
Apyra. Hanpumep, 3akoHbl MOTyT ObITb KOANMLUMPOBAHHLIMU, MMCbMEHHBLIMU UNN YCTHLIMMU,
YETKO BbIPAXEHHBIMW UM UCMOMHAEMbIMU Ha OCHOBE TpagMUMOHHOW npakTuku. Ewe oamH
Ba>)KHbIM 3MIEMEHT 3aKn4aeTcs B TOM, AENCTBUTENBHO NN 3TW 3aKOHbI NPU3HAOTCA
«omumanbHO» HauMoHanNbHbIMKU CUCTEMaMK NpaBa CTpaHbl, B KOTOPOM HaxoauTcsa obLmHa,
n/vnu cBsi3aHbl C 3TUMKU cucTteMamu. Pelatowum pakTtopom B onpeaeneHmm Toro, UMerT Nn
HeKoTopble 0bbl4an CTaTyC 3aKoHa, ABMSAETCS TO, CYUTAET NN UX OOLLMHA OPUONYECKN
06a3aTenbHbIMKU, U OHM NPOCTO OMUCHLIBAKOT pearnbHY NPaKTUKY.

Hopmbl 06bIYHOrO NpaBa KacarTCst MHOMMX acnekToB Xn3Hun obwmnH. OHK onpegensitoT
npaBa 1 06513aHHOCTUN YNEHOB OOLLUHBI B OTHOLLEHUN BaXHbIX aCNEKTOB UX XU3HU, KYNbTypbl
N MUPOBO33PEHUA: HOPMbl 0BBIYHOIO NpaBa MOTyT KacaTbCs UCMONb30BaHUSA NPUPOAHbIX
pecypcoB 1 AOCTyna K HUM; npaB 1 06513aHHOCTEN B OTHOLLEHWUM 3eMerb, BONPOCOB
HacnegoBaHUSA U UMYLLECTBA; NPAKTUKM OYXOBHOWN XU3HW; COXPAHEHUS KyNbTyPHOro
Hacneamns 1 CUCTEM 3HaHUI, a Takke MHOTUX APYrx BOnpocos . BbiCkasbiBanoch MHeHwe,
YTO HOPMbI OBBIYHOrO NPaBa OCHOBaHbI Ha 0ObIYasAX KOPEHHbIX HAPOAOB, KOTOPbIE
NPaKTUKYOTCA TPaAULMOHHBIMW OOLLMHAMK, a TaKKe COMPSPKEHHBIMW C HUMU MECTHbLIMU
CaHKUMAMU 33 HapyLleHne 3TUX HOpM. BonbLIMHCTBO NpaBun, COCTaBNSAIOLWMX HOPMbI
06bI4HOro NpaBa, NMCbMEHHO He 3ahMKCUPOBaHbI N He ABNATCA eANHBIMU ANS Pa3NUYHbIX
3THUYeCKuX rpynn. Pasnnuunsa mexay Hopmamu 06bIMHOro NpaBa 3THUYECKUX rPymnn MOXHO
0OBACHUTE TakUMK PaKTOPaMK, Kak A3blK, BXIM30CTb MECT NPOXMBAHMS, NPOVUCXOXAEHNE,
NCTOpUSA, coumanbHas CTPYKTypa u akoHoMUKa. OBbI4HOE NPaBo He CTAaTUYHO, @ AMHAMUYHO,
€ro npaeuna Bpemsl OT BpEMEHU MEHSAKTCSA, OTpaXkasi U3BMEHEHNS B COLMANbHbIX U
SKOHOMWYECKMX YCIIOBUSX .

B psge pabounx gokymeHtoB MKIMP ynomuHaroTcst Hopmbl 06bI4HOrO Npasa 1 npoueaypsbl, a
B HEKOTOPbIX FOBOPUTCS O TOM, YTO OHU AOMXKHbI YYUTbIBATLCA Npy pa3paboTke HOBOW
CUCTEMbl OXpaHbl TPAAULUMOHHbBIX 3HAHUN U TPAAULMOHHbLIX BblpaXXEeHWU KyrbTypbl.

OO6bIYyHasA npakTuKa

O6blvHas NpakTMka MoXeT BbITb onpeaeneHa kak AesaTeNbHOCTb U BUAbl UCNONb30BaHMS,
KOTOpbIE€ PErYNUPYIOT U HanNpaBnsT pas3fiMyHble acnekTbl XXn3Hu 00w mHbl. O6blvHasn
NpakTUKa YKOpeHeHa B OOLIMHE U NPOSBASAETCH B €€ XunsHeneaTenbHocTu. Ee Henb3asa
BOCMPUHUMATb KaK OTAEeSbHbIN KOANMPULMPOBAHHBIN «3aKOH» Kak TakoBon>?.

2 [MpaBa Ha oxpaHy TpaAMUMOHHBIX 3HAHUIW: NOCAEACTBUSA MPUMEHEHMS HOPM U NPaKTUKK 00ObIYHOrO npaesa,

CeMuHap-npakTMKyM No BONpOcaM MiaHNpOBaHMs Hay4YHbIX nccnegoBanuii, Kycko, Mepy, 20-25 mas
2005 .

MpoekT 4OKYMeHTa no Bonpocam, Kacalowmumcst 06bIYHOrO NpaBa v MHTENNeKTyarnsHON COBCTBEHHOCTM —
ONCKYCCUOHHLIN maTepuan Bepcusa —3.0 (aekabpb 2006 r.)
www.wipo.int/tk/en/consultations/customary_law/index.html.

Mon Kypyk, «AdpurkaHckme Hopmbl 06bIYHOMO NpaBa 1 oxpaHa donbknopay», Copyright Bulletin, XXXVI,
No.2, 2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or
Paris, 25 April 1978, Gazette du Palais, 1978.2, p. 448.

BOWC, O6bl4HOE MpaBo 1 cMCTEMa UHTENIEKTYarnbHON COBCTBEHHOCTU NPUMEHNUTENBHO K OXpaHe
TPaAWLIMOHHBIX BbIPAXEHWUIN KyNbTypbl U TPAAULMOHHBIX 3HAHWUI — AWCKYCCUOHHbBIA MaTtepuan — Bepcusi
3.0 (nekabpb 2006 r.), 4OCTYNEH B OHNAMHOBOM peXunMe Mo agpecy:
http://www.wipo.int/export/sites/www/tk/en/consultations/customary law/issues-revised.pdf
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Ba3a gaHHbIX NoO cornaweHusiMm o 6Mopa3Hoo6pa3nm, CBA3aHHbLIM C AOCTYNOM U
COBMECTHbIM Nonb3oBaHUeM Bbirogamu

Bbasza gaHHbix BOMC no CornaweHnsim o0 6uopasHHOOpasun, cBsI3aHHbIM C OCTYNOM U
COBMECTHbIM NOMb30BaHWEM BbIroA4aMu, NpeactaBnsaeT cobom aNeKTPOHHYIO OHMANHOBYHO
KONMMEKLMIO «PYKOBOACTB MO KOHTPAKTHOW MpaKTuKe, PyKOBOOSALLUMX MPUHLMMNOB M TUMOBbLIX
NoMnoXeHun B 0bnacTn MHTennekTyanbHoM COBCTBEHHOCTU AN UCMOMb30BaHUA B
KOHTPaKTHbIX COrfalleHmsax o JOCTyrne K reHeTU4YeCkuM pecypcam 1 COBMECTHOM
Nofb30BaHMKN BbIrogamu, ¢ y4eTom ocoboro xapakrepa n noTpebHoCcTen pasnuyHbIX
3aMHTEepPeCcoBaHHbIX CTOPOH, pasnUYHbIX FEHETUYECKMUX PECYPCOB U pasnuyYHbIX (hopm
nepefayn B pasnuuHbIX cpepax NOMUTUKA B 0BMAcTV reHETUMECKIX PECYPCOBY .

B kauecTBe cpeacTBa co3faHus NoTeHunana oHa HanpasreHa Ha obecnedeHve
NH(POPMAaLMOHHBIX PECYPCOB ANdA TeX, KOMY TpebyeTcs NOMOLLb B OTHOLLIEHUN OEeNCTBYOLLEN
npakTukn B obnactn IC, goctyna n COBMECTHOrO MCMNOSIb30BaHNS BbIrO4 U FreHETUYECKNX
pecypcoB, a B Ka4ecTBe aMnupuyeckon 6asbl OHa NpeaHa3HavyeHa cogencTBoBaTb
pa3paboTtke B BOUNC pykoBoAALLMX NPUHLMMNOB NO AOCTYNY K reHETUYECKUM pecypcam u
COBMECTHOMY NOMb30BaHMIO Bbirogammn™.

OepuBar

B nyHkTe e) cTtaTbn 2 Haezolicko2o ripomokoria peayriuposaHusi docmyra K 2eHemu4yecKum
pecypcam u Co8MeCcmHO20 UCMoIb308aHUs Ha cripasednueoll U pasHoli OCHOBE 8b1200 om
ux npumeHeHus Kk KoHeeHuyuu o 6uonoaudyeckom pasHoobpasuu (2010 r.) npuseneHo
cnegyiollee onpegeneHne: «aepmeaT» 03Ha4yaeT eCTECTBEHHO BCTpevatoLeecs
Broxmmmyeckoe coeamHeHne, SBnsaKLLIEEeCcs pedynbTaTtoOM reHeTUYECKON IKCNPECCUN UK
meTabonuama 61MonornyecKknx NN reHeTUYECKNX PECypCcoB, AaXe €Crnn OH HE COOEPXKUT
PYHKUMOHANbHbIX €ANHWL, HACNEACTBEHHOCTUNY.

B nyHkTe 2 b) ctatbu 1 gokymeHTa «Bknag cTpaH-eANHOMBILLNEHHNL, B LN U NPUHLMNGI
OXpaHbl FEHETUYECKMX PECYPCOB M NpeaBapuUTENbHbIN NPOEKT CTaTeN MO OXpaHe
reHeTuvecknx pecypcos» (WIPO/GRTKF/IC/19/11) npuBegeHo crnegytowiee onpeaeneHune
TepMUHa «gepuBat»: «brnoxmmmnyeckoe coegmHeHne, aBnsaLLeecs pesynbTatoM
reHeTM4YeCcKon aKcnpeccum unm metabonmama GMoNorM4YeCcKNX UM reHeTUYECKNX PeCypCoB,
Aake eCn OH He COAEePXNUT (PYHKLMOHANbHbBIX €4UHUL, HAacNegCTBEHHOCTMY.

MpousBoaHble NpousBeaeHUs

B obnacTtu aBTOpCKOro npaBa TEPMUH «NPOV3BOAHbIE NPOM3BEAEHNS » OTHOCUTCS K
nepesogam, aganTtaumsam, My3blkarnbHbIM apaHXMpoBKaM 1 ApYrum nepegenkam paHee
CyLLEeCTBOBABLUMX NPOU3BEAEHNIA, KOTOPbIE B COOTBETCTBUU C NYHKTOM 3 cTaTbn 2 bepHckol
KoxeeHuuu 06 oxpaHe numepamypHbIX U Xy00xXecmeeHHbIX ripoudeedeHuli 1971 r.
OXPaHATCA HapaBHe C Taknmun npovsseaeHnsmm 6e3 ywepba npaBam aBTopam paHee
CyLLIECTBOBABLLUMX NPOU3BEaeHUn.>> ITOT TEPMUH MHOrAA UCMONb3yeTca B 6onee LMPOKOM
3Ha4YeHUN N OXBaTbIBAET KOMNUASALMU/COOPHUKM NPOU3BEAEHUIN, OXPAHSEMbIX B
COOTBETCTBUM C NYHKTOM 5 cTaTbmn 2 KoHBeHUuK, (a Takke NyHKTOM 2 ctatbn 10
CoenaweHusi BcemupHol mopzaosol opzaHusayuu (BTO) no mopeoesim acriekmam rpas

s Cwm. pokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 NyHKT 2; oHNnanHoBas 6a3a AaHHbIX 4OCTYMHa Ha:

http://www.wipo.int/tk/en/databases/contracts/index.html

% Cm. nokymeHT WIPO/GRTKF/IC/17/INF/11.

% MyHkT 3 cTaTbm 2 bepHckol KoHBeHumK. «[epeBoabl, agantaumu, My3blKanbHble aparXnpoBKX U apyrne
nepeaesnku nuTepaTypHOro Ui XyaoXeCTBEHHOro NPOM3BEAEHUS] OXPAHSAOTCS HapaBHE C OpUrMHaNbHbIMU
npousseaeHusiMu, 6e3 ylepba npaBam aBTopa OpUrMHANIbLHOrO NPOU3BEAEHUSI».
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uHmennekmyasnbHol cobecmeeHHocmu 1994 r. (Cornawenusa TPUIC) n ctatben 5
[ozoeopa BOMC no asmopckomy npasy 1996 r. (OAM))*®. B aTom cmbicne TepMUH
«MPOM3BOAHOE NPOMN3BEeaEeHNE» BKNIOYAET KOMNUASALUMM OaHHbIX WX UHBIX MaTepuanos B
MaLLMHOYUTaEMOM UM nHom cbopme, npeacTasnstoLmne cobon no nogdopy u
pacnonoXeH1I0 MaTepnanos pe3ynbTaT UHTENNeKTyanLHoro Teopyectsa® . lMpousseaeHus,
npeacTaensawowme cobor KoMNUNALMIO NN COOPHMK, OXPAHSILOTCS B COOTBETCTBUM C
BepHckol KoHBeHLMeit Hapsiay ¢ NPOYMMU MPOU3BOAHLIMI NPOU3BEAEHUAMI .

JInyHoe HemmyLLLeCTBEHHOE NPaBO aBTopa MOXET OrpaHUYMBaThL NPaBO TPETbUX MWL, Ha
co3faHune NpousBoAHoro npousseaeHus. Moatomy aaxe B cnyyae, €Cnm no A4oroBopy unm
3aKOHY NMLIO BrpaBe BHOCUTb U3MEHEHWS B Npoun3BeaeHMe U UCMorb30oBaTh ero ans
CO3aHusi NPON3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBATL BCAKOMY
M3BpaLLeHnIo Npon3BeaeHUs, CNOCOBHOMY HaHecTu yulepb penyTaumm aBTopa.

B HekoTOpbIX LOPUCOUKLMAX onpeaeneHne nponsBoaHbIX NpousseaeHuin obino
nepepaboTaHO NPUMEHUTENBHO K TPAAMLMOHHBIM BblpaXXeHUAM KynbTypbl. B cooTBETCTBMM
¢ TuxookeaHCKUM peauoHaslbHbIM murnoebiM 3akoHoM om 2002 200a 06 oxpaHe
mpaduyUOHHbIX 3HaHUU U nposierieHul Kynbmypbl 3TOT TEpMUH 0603Ha4aeT nobon
pe3ynbTaT UHTENNEKTYanbHOro TBOPYECTBa UM UHHOBALMI, CO3[4aHHbIN Ha OCHOBE UK 3a
CYET TPAAULIMOHHBIX 3HAHWIA NN BbIPXKEHWNIA KyNbTypbl®®,

MocsAraTtenbcTBO

B cooTBeTcTBMM CO cTaTbeln 6bis bepHckol KoHeeHyuu 06 oxpaHe numepamypHbIX U
Xy00xecmeeHHbIX rpouseedeHul 1971 r. TepMUH «nocAaraTenbCTBO» 0603HaYaeT ywepd
4YecTn Unu penytauumn astTopa. ATOT TEPMUH OTHOCUTCA K AEUCTBUSAM, KOTOPbIE HE SABMSOTCS
dhakTU4eCKNM M3MEHEHNEM COOCTBEHHO MPOM3BEAEHMS UM BMELLATENbCTBOM B Hero. OH
obo3HayaeT OeNCTBME «B OTHOLLUEHUNY NPOU3BEAEHUS. TePMUH «NocsAratenbCTBO» Obin
aobasneH B KoHBeHUMO Ha bproccenbckon KoHepeHUMn ¢ LENbo 0XBaTUTb Takoe
MCnonb3oBaHMe NPOUN3BEAEHUS, KOTOPOe HaHOCUT yuepb aBTopy. OH OTHOCMTCA K
cuUTyaumsMm, Korga npom3segeHne cooblaeTcs Takum obpasom, YTO 3TO HAHOCUT Bpes
asTopy™’.

PaCKprTble TPaaAULUNOHHbIE 3HaHUA

«PackpbITble TpaaUUNOHHbIE 3HAHNUS» OTHOCATCA K «[TPaANLMOHHBIM 3HAHUAM, KOTOpble
AOCTYMHbI NMLaM, He ABASOLUMCS YleHaMyn KOPEHHOW UM MECTHOM OBLLMHbI, KOTopas
paccmaTpuBaeTcs Kak ‘HocuTernb' [TpaauLUOHHbLIX 3HaHW]. Takue [TpaguuMOHHbIE 3HaHUS]
MOTYT BbITb JOCTYNHBLIMW ANSA LWMPOKOW NYGMAMKKU, JOCTYN K HAM BO3MOXEH NOCPEeACTBOM
MaTepuanbHbIX JOKYMEHTOB, VIHTepHeTa 1 NpoYnx BUOOB TENeKOMMYHMKaLUA 1 3anucu.
[TpagnuMOHHbIE 3HaHWSA] MOTYT ObITb PacKpbITbl TPETBMM NULAM UK NULAM, He

%6 My6nukauns BOUC «PykoBogcteo BONC no goroBopam B 061acTu aBTOPCKOro NpaBa U CMEXHbIX NpaB

n MMoccapwuii TepMUHOB MO aBTOPCKOMY NpaBy U CMeXHbIM npaBam», BOUC.

MyHkT 5 cTaTtbn 2 BepHckon KoHBeHumu, nyHKT 2 ctatbn 10 Cornawenusa TPUMC, ctatbs 6 Jorosopa no
aBTOPCKOMY MpaBy.

Cwm. Cam PuketcoH n OxxenH C. M'H3bypr, MexdyHapoOHoe asmopcKoe npaso U CMeXHbIe rnpasa — 8
pamkax u 3a pamkamu bepHckol KoHseHuyuu, Oxford, Vol. I., p. 485.

TuxooKeaHCKUI pernoHanbHbI TMMOBOM 3akoH oT 2002 roga 06 oxpaHe TpagULMOHHBIX 3HaHUIA Y
NPOSABMAEHUI KynbTypbl, YacTb |. 4.

Cam PuketcoH n Oxerin C. MvH3bypr, MexdyHapoOHoe aemopckoe npaso u CMeXHble rnpasa — 8 paMmkax
u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., p. 603.
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ABMSAOLLMMCS YNeHaMn KOPEeHHbIX M MECTHbIX OOLUH, 0TKkyaa 6epyT Hayano [TpaauLMOHHbIe
3HaHWA], C paspeLleHns KOPEHHBIX 1 MECTHLIX OBLLMH unn 6e3 oHorox»*'.

B nokymeHTe «CnMCOK 1 KpaTKoe TeXHUYECKOe NOSCHEHUE pasfinyHbIX hOpM, B KOTOPbIX
MOXHO HanTu TpaguuunoHHble 3HaHus» (WIPO/GRTKF/IC/17/INF/9) npusoantcsa
AONONHUTENbHOE 06CYXAEHNE PaCKPbITbIX TPAAULMOHHBLIX 3HAHWUA U HEPaCKPbITbIX
TPaAVLMOHHBIX 3HAHWUNA.

PackpbiTue

CornacHo topuguyeckomy crioBapto bnaka, «packpbiTve» o3Ha4yaeT BbiBreHne pakToB unm
aKT unu npolecc obHapoaoBaHus Toro, YTo 6biNo HeN3BeCTHO paHee. B cdepe aBTOpCcKOro
npaBa TEPMUH «pacKkpbITME» MOXET 03HayaTb obecneyeHne Toro, YToObI LWMpoKas nybnvka
BrepBble Nnony4mna AocTyn K npounssegeHunto. Nepeas nybnvkaunsa nponsseneHns SBnseTca
OAHOMN — HO HE eANHCTBEHHON — U3 DOPM PaCKPbITUA, NOCKOSbKY pacKpbITUE NPOM3BEeAEHUN
MOXET TaKkKe NpoMcxoauTb NyTemM AENCTBUN, HE CBA3AHHBLIX C KOMMPOBAHWEM, Hanpumep
nyTeM NyBrMYHOro NCNOMHEHUs N NepeaaYn B 3dup no nposoaam*2. B cooTBeTCTBUM C
HOpMaMM MeXayHapogHOro aBTOPCKOro npaea Npu3HaHne Takoro npaea He SABMNSeTCS
obsizateneHbIM. B bepHckoli KoHseHyuu 06 oxpaHe nnumepamypHbIX U XyO0XeCmeeHHbIX
npouseedeHuti 1971 r. rosopuTtca 06 ncnonbL3oBaHMM Ny6IIMYHO pacKpbITbIX MPON3BEAEHN B
KOHTEKCTe UCKIMIOYEHUA, NpU 3TOM aBTOP MMEET NpaBo pPacKpblTb 0OLECTBEHHOCTM CBOE
npousseneHve*®. B coOTBETCTBUM C ONpeaeneHHbIMU HAaLMOHANbHBIMI 3aKOHaMM «NPaBo
Ha packpbITUE» ABMNSETCA NIMYHBbIM HEUMYLLECTBEHHbLIM NPAaBOM.

TpeboBaHuMA 0 pacKkpbiTun

PackpbITie SIBSIETCS YaCTbio MOrMYeckoro 060CHOBaHWS NAaTEHTHOro 3akoHoaaTenbcTBa*.
B cootBeTcTBMM CcO cTaTben 5 [JoroBopa o nateHTHou koonepauun (PCT) nateHTHOe
3aKoHOaTeNbCTBO HanaraeT Ha NaTeHTHbIX 3asiBUTenen odllee 06s3aTenbCTBO
«packpbisame U306pemeHuUss 00cmamoYHO SICHO U 10/1HO, YMobbi U30bpemeHue mMoasio
6bimb ocywecmernieHo crieyuanucmom 8 daHHoU obracmuy. OpgHako, «TpeboBaHue o
pacKpbITUM» UCNONb3yeTcsa B NOCneaHee BPeMs B Ka4ecTBe 00Lero TepMmHa
NPUMEHUTENBHO K pechopmam, KOTOpble MPOM30LLITM B NAaTEHTHOM 3aKOHOOATENbLCTBE Ha
pernoHanbHOM U1 HaLMoHaNbHOM YPOBHE, 1 NpeafiokeHnsamM o pedopMMpoBaHMM
MeXAQyHapoa4HOro NaTeHTHOro 3akoHoA4aTeNbCTBa, KOTOpble OyAyT KOHKPETHO Hanaratb Ha
naTeHTHbIX 3asBUTENe 00593aTenbCTBO pacKpbiBaTb HECKOMBbKO KaTeropui nHdpopmauuu,
KacaroLwenca TpaguumMoHHbIX 3HAHWUI U/MNN TEHETUYECKMX PECYPCOB, KOoraa OHU
Mcnonb3yTcs B pa3paboTke M3006peTeHns, NpUTa3aHne Ha KOTOpoe CoaepXXUTCS B NaTeHTe
UMW 3asiBKe Ha NaTeHT™.

B OTHOLIEHMM METOO0B PacKPbITUSI, OTHOCSLLMXCS K FEHeTUYECKUM pecypcam U
TPaAMLUMOHHBIM 3HAHMSIM, GblNM PAaCCMOTPEHbI TPU LUMPOKME (DYHKLNN:

“ Cnncok un KpaTkoe TeXHUYeCKoe MOSICHEHME pasfnyHbIX (POPM, B KOTOPbLIX MOXHO HanWTK TpaguUMOHHbIE

3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 TpunoxeHus.

My6nukauns BOUC «Pykoeogcteo BOUC no gorosopam B 06nacti aBTOPCKOro npaea M CMEeXHbIX Npas,
afMVHUCTpaTMBHOE ynpaBneHue koTopbiMu ocyllectesnset BOUC, n moccapuin TepM1MHOB No
aBTOPCKOMY NpaBy M CMEXHbIM NpaBam», cTp.282.

CrtaTbu 10bis n 11. Cm. Takke Cam PukeTtcoH u xenH C. M'mH3bypr, Mex0yHapodHoe asmopcKoe rpaso
U CMEXHbIe npasa — 8 pamkax u 3a pamkamu bepHckol KoneeHuuu, Oxford, Vol. I., p. 614.

Cwm. pokymeHT WIPO/GA/32/8, cTp. 32 MNpunoxeHus.

B oTHOWeEHUN gononHuTenbHom nHdopmaumm cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11
MpunoxeHus | 1 6a3y gaHHbix OTaena T3 No HAUMOHAamNbHBLIM U PeErMoHarnbHbIM 3aKoHoAATENbHbLIM
Mepam B NaTEHTHOM 3aKoHOAAaTenbCTBe, AOCTYMNHYIo Ha: http://www.wipo.int/tk/en/laws/genetic.html
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- pacKpbITUe NtobbIX reHeTUYECKUX PECYPCOB/TPAANLMOHHBLIX 3HAHWUA, 4EACTBUTENBHO
MCNONb30BaHHbLIX B X04€e CO3aaHuNs n3obpeTeHns (onucaTtenbHas yHKUMS Unn yHKUMS
NPO3pPaYHOCTM, OTHOCALLMECSA K CAMUM rEeHETUYECKUM pecypcamM/TpaguLMOHHBIM 3HAHUAM U
K NX B3aMMOCBSI3U C N300peTeHnem);

- pacKkpbITUe AENCTBUTENBHOrO NCTOYHMNKA FreHETUYECKUX PECYPCOB/TPaANLIMOHHbIX
3HaHWUI (PYHKUNUSI PaCKPbITUS MPOUCXOXAEHUS, OTHOCSALLASICS K TOMY, FAe NoSyyYeHbl
reHeTUYeCcKMe pPecypchbl/TpaanLMOHHbIE 3HAHMS) — 3TO MOXET KacaTbCs CTpaHbl
NPoUCXoXaeHUs (pasbsACHUTb, B COOTBETCTBUM C Kakon topucamnkumnei obin nomnyyeH
MCXOAHbIN MaTepuan), unu 6onee KOHKPETHOrO MECTOHAXOXAEHMS (Hanpumep, Ans
rapaHTUM TOro, YTO AOCTYN K FEHETUYECKMM pecypcam BO3MOXEH, YTO rapaHTMpyeT
BO3MOXXHOCTb NMOBTOPEHUSI U BOCMPOU3BEAEHUsI N3006peTeHUst); 1

- obecne4veHne oba3aTenbLCTBa UMK AoKasaTenbCcTBa NpeasapuUTeNibHOro Nony4eHHOro
cornacus (pyHKumsi cobnoaeHNs, OTHOCALLASACS K 3aKOHHOCTM JOCTYMNa K reHEeTUYECKUM
pecypcam/ TpaguLUNOHHBbIM 3HAHUSIM) — 3TO MOXET MNoBJeYb 3a cOO0M AoKa3biBaHUE TOro,
YTO reHETUYECKNE PECYPCHI/TPAANLMOHHBIE 3HAHWS, UCMONb30BaHHbIE B M300peTeHuu, bbinu
NOfy4€eHbl N UCNOMb30BaHbl B COOTBETCTBMM C 3aKOHOA4ATENbCTBOM, NPUMEHUMOM B CTpaHe
NPOUCXOXOEHUS, UM B COOTBETCTBUM C YCNOBUAMM NOOOro cneumanbHOro cornalleHus, B
KOTOPOM OTMEYeHO npeaBaputensHoe 060CHOBaHHOE cornacue, Unn AokasbiBaHWe TOro,
YTO NoAaya 3asBKM Ha NaTeHT Oblna OCyLLeCcTBNEHa B COOTBETCTBMM C NpeABapUTENbHbIM
060CHOBaHHLIM cornacviem.

Mo npeanoxenunto KoHdepeHunn CtopoH KoHseHuuu o0 buonoaudeckom pa3Hoobpasuu
1992 r. KomuTteT NnogroToBun TexHMyeckoe uccregosaHme no aToMy BOMNpocy, a Takke
nccnegoBaHne BONPOCOB B OTHOLLEHMW B3aMMOCBS3N MEXAY AOCTYMNOM K reHeTUYECKUM
pecypcam 1 TpeboBaHMAMMN O PacKpPbITUM B 3afBKax Ha NoslyYeHne npasB MHTENNeKTyanbHON
cobCTBEHHOCTH, KoTopble Bbiny npegocTasneHsbl KonseHummn®'

MKTIP noctynun psag npegnoxeHuin. MNMpeanoxenuve LLsenuyapuun HanpaBneHo Ha BBegeHME
TpeboBaHus 0 packpbiTum B [loroBop 0 nateHTHon koonepauun (PCT), koTopoe byaeT
NMPUMEHSATLCHA K MEXAYHAaPOAHbIM U HAUMOHamNbHbIM 3asiBkaM 1 TpeboBaTb OT NATEHTHbIX
3asBUTEneit PackpbITUS UCTOYHMKA FrEHETUYECKMX PECYPCOB W/ TPAANLIMOHHBIX 3HAHUIA™.,
MpennoxeHne EBponenckoro corsa n ero rocygapcTB-4reHoB BKIoYaeT 0653aTensCcTBO No
BbINONIHEHMM 065a3aTenNbHOro TpeboBaHMA pacKkpbiBaTb CTPAHY MPOUCXOXAEHUS UK
NCTOYHUK FreHeTUYECKMNX PecypCcoB ANs MeXayHapOaHbIX, PerMoHanbHbIX U HaUMOHasbHbIX
3aABOK Ha naTeHTb*®. Mpeanoxenve, npeactaBneHHoe AdPUKAHCKON rPYMMoii, OCHOBAHO
Ha npeanoxeHusx Lseruapnmn n EBponenckoro cotosa 1 BKMOYaeT Takke BBeJeHe
MeXAyHapoaHO NPU3HAHHOro cepTugmkaTa 0 COoTBETCTBUM TpeboBaHMAM,
nNpeaycMOTPEHHOro Haz2olckum pomoKoioM peaynupogaHusi docmyrna K 2eHemu4ecKum
pecypcam u co8MeCmMHO20 UCMOob308aHUS Ha cripagednueoli U pagHoli OCHO8e 8b1200 om
ux npumeHeHusi Kk KoHeeHyuu o 6uonoauyeckom pasHoobpasuu (2010 r.)*. MpeanoxeHnue
CTpaH-eAVHOMbILNEHHUL, kKacaeTcsa obs3aTenbHOro TpeboBaHNA O packpbITUM B 3asiBKE Ha

4 CM. TexHuyeckoe uccnefosaHve BOVIC oTHocUTeNbHO TpeGoBaHUiA MO PacKpbITUIO MHOPMaLIMK,

OTHOCSLLENCS K reHEeTUYECKMM pecypcaM 1 TPaanUMOHHBIM 3HaHusAM, Mybnunkauns BOUC Ne. 786(E),

cTp. 65.

TexHunyeckoe nccnegosaHne BOUC oTHocutenbHo TpeboBaHWiA NO packpbITUO MHopMauuu,

OTHOCSILLENCS K TeHETUYECKUM pecypcam 1 TpagMuMOHHBLIM 3HaHusAM ybnukaums BOUC Ne. 786(E);

WIPO/GA/32/8 («MccnegoBaHue Bonpoca B OTHOLLEHUMN B3aMMOCBS3N MeXay OOCTYNOM K reHeTU4YEeCKUM

pecypcaM 1 TpeboBaHUSIM packpbITUsSi B 3asiBKaX Ha NOyYeHNE NpaB MHTENNEKTyarnsHOM

cobcTBEeHHOCTMY), 2005 T.

48 Cwm. pokymeHT WIPO/GRTKF/IC/11/10 (Mpeanoxexue LWeenuapumn) n gokymeHt WIPO/GRTKF/IC/16/6,
MpunoxeHwne, ctp. 13.

49 Cwm. pokymeHT WIPO/GRTKF/IC/8/11 (Mpepnoxenne EC) n gokymeHt WIPO/GRTKF./IC/16/6,
Mpunoxenwne, cTp.14.

%0 LokymeHT WIPO/GRTKF/IC/17/10, cTp. 2 MpumnoxeHus
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nony4YyeHve npa.a MHTENNEKTyarnbHON COBCTBEHHOCTU MHADOPMaLUK O 3a0eACTBOBaHHbIX
reHeTUYECKMX pecypcax, UX A4epyBaToOB U CBA3AHHbIX C HUMU TPaaULMOHHbIX 3HaHUsIX. Takas
MHpOpMaLMS AOIMKHA BKIOYATh CTPaHy NPOUCXOXAEHUS U UCTOYHWMK, A0Ka3aTenbCTBO
nony4yeHns NpeaBapuTenbHOro 060CHOBAHHOIO Corfacusi, 4okasaTenbCTBO COBMECTHOMO
NoNb30BaHUS BbIro4amMn Ha OCHOBaHMM B3aMMOCOITIacOBaHHbIX YCIOBUIA, a Takke
MUCbMEHHYH UMK YCTHY MHGOPMaLMIO, KOTopasi MO3BOSIUT OCYLLECTBUTL MOUCK U
3KCMNEepTM3Y 3asiBKM Ha NonyyYeHne npaBa UHTENNEKTyanbHOM COGCTBEHHOCTM.

Bbinn NpeanoXeHbl anbTepPHATUBHbIE MEXaHU3MbI B OTHOLLEHUM TPeBoBaHWii 0 packpbITUK® .
Ewe ogHa mexayHapoaHas uHuumMaTtmea B OTHOLLEHUN TpeboBaHWsS O pacKpbITUn —
npegnaraemas ctatbs 29bis CornaweHnsa BcemmpHon Toproeon opranusauum (BTO) no
TOProBbIM acnekTam npaB MHTennekTyanbHon cobctBeHHoCcTn 1994 r. (CornaiueHus
TPUIC), npeanoxeHHas Ans obcyxaeHns pagom ctpaH’>.

D,OKyMeHTVI poBaHue

B Okcdhopackom crioBape aHrmmMncKoro sisblka CoAepXkUTCS crieaytollee onpeaeneHme
[IOKYMEHTMPOBAHMS: HAKOMMeHWe, Knaccudukaums u pacnpocTpaHeHne MHopMaLuum;
cobpaHHbIii B Xoae aToro MaTepuan. [JokyMeHTUpoBaHne TpaauLUMOHHbIX 3HaHUIA MOXeT
BKIMOYaTb UX 3anucCb, perucTpauuio, otorpadmpoBaHme Unm BOCNpon3BeaeH1e Ha nieHke
— BCE TO, YTO COAEPXKUT B cebe aneMeHT (PUKCUPOBAHMSA TPAAMLMOHHBIX 3HAHUIA TaKUM
06pa3oM, YTO OHW COXPAHSOTCS M MOTYT ObiTb AOCTYMNHbLIMW ANS APYTUX MWL, C LIENbO UX
no3HaHus. [lokyMeHTMPOBaHME OTNNYaeTCs OT TPAAMLMOHHBIX CMOCOB0OB COXPaHEHMUST U
nepefayn 3HaHUN 1 TPAOMLIMOHHBIX BbIPAXKEHWIA KyTbTypbl B pamkax o6LMHbI .

[oKymeHTMpoBaHne nmeeTt ocoboe 3Ha4YeHne, MOCKOSbKY HEPEAKO OHO SBMSIETCS
CpencTBOM, C MOMOLLbIO KOTOPOTro Noan 3a npegenamm TpaguumMoHHOro Kpyra nosiyyaroT
A0CTYN K TpaanLNOHHbBIM 3HaHusM>. B OokymeHTe «Cnucok 1 KpaTkoe TeXHU4Yeckoe
NOsSICHEHNE pa3nn4YHbIX OPM, B KOTOPLIX MOXHO HAaWTWU TpaguUMOHHbIE 3HAHUSI»
(WIPO/GRTKF/IC/17/INF/9) npnBogmTCca OONONHUTENBbHOE 0BCyXaeHne
AOKYMEHTMPOBAHHbIX TPAAMULUMOHHBIX 3HAaHWUA N HEAOKYMEHTUPOBAHHbLIX TPAAULMOHHbIX
3HaHUN.

CnpaBe.anBoe BO3HaArpaxgeHue

CnpaBeanuBoe Bo3HarpaxxaeHue o3HadaeT Bo3HarpaxaeHue, BbinnadymBaemMoe 3a
onpepeneHHble AeNCTBUSA, KOTOPbIE ObINN OCYLLECTBIEHbI B OTHOLLEHUM NPOU3BEAEHNS UNN
0ObeKkTa CMEXHbIX MpaB, B CYMME U Ha YCIOBUSAX, COOTBETCTBYHOLLMX TOMY, YTO MOXET
paccmaTpuBaTbCs kKak 0bbl4YHblE KOMMEPYECKME CTaHAapPThl B Criyyae, ecrnv Bnaaenew,
aBTOPCKOro npaBa U CMEXHbIX NpaB NpeaoCcTaBusl paspeLleHme Ha OCYLLIECTBEHNE 3TOro
Aencteus. Takoe Bo3HarpaxaeHue obbl4HO BbiMnavyMBaeTcs B criyyasix, koraa
MMYLLIECTBEHHbIE NpaBa CBeAEHbI K NPaBy Ha BO3HarpaxxaeHue (M B LENOM NPUMEHSIIOTCS Ha
OCHOBaHMM Hea4obPOBONBLHOM nmu,eHsmm)ss. Lozosop BOUC no ucrnonHeHusm u

> HokymeHt WIPO/GRTKF/IC/9/13 (anbTepHaTUBHOE NpeanoxXeHue).

52 HokymeHT TN/C/W/52.

%8 Pestome 1 BBeieHNE B MHCTPYMEHTapWIA MO YNpaBneHnio MeXaHU3MaMm1 BIVUSIHUS MHTENNEKTyanbHOMN
COBCTBEHHOCTU NPY AOKYMEHTUPOBAHWUUN TPAAULMOHHBIX 3HAHWUIA U FEHETUYECKNX PECYPCOB, OKYMEHT
WIPO/GRTKF/IC/5/5.

OT4eT 06 MHCTPYMEHTAPUU MO YNPaBMEeHNI0 MEXaHN3MaMU BITUSHUS MHTENNEKTyanbHON COOCTBEHHOCTH
npv AOKYMEHTUPOBAHWUM TPAAMLIMOHHBLIX 3HaHMIN n reHeTnyecknx pecypcoB (WIPO/GRTKF/IC/5/5), ctp. 4
MpunoxeHus.

My6nukauna BONC «PykosBoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro npaea M CMeXHbIX Npas,
afMVHUCTpaTUBHOE ynpaBneHue koTopbiMu ocyllectesnseTr BOUC, n moccapuin TepM1MHOB No
aBTOPCKOMY MpaBy U CMEXHbIM NpaBamy.
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goHoepammam 1996 r. (QUNP) B nyHkTe 1 cTaTbn 15 npegycmaTpmBaeT, YTO UCNOSTHATENN 1
npoussBoauTenu hoHorpaMm nosb3yrTCH NPaBOM Ha €OUHOBPEMEHHOE CnpaBeasinBoe
BO3HarpaxaeHue 3a npsiMoe Ui KOCBEHHOE UCMonb3oBaHue hoHorpamMm, onybrnmnkoBaHHbIX
B KOMMEPYECKUX Lensax, Ans achupHoro BewaHnsa nnm noboro coobueHns anga sceobLiero
cBefeHusa. Tem He MeHee, cornacHo nyHkTy 3 ctatbn 15 nobas [loroBapuBatoLuasics
CTOpOHa MOXET OrpaHMyYnTb 3TO NPaBO UK — MPKU YCIOBMKU, YTO OHA cAeriaeT OroBOPKY K
[loroBopy — oTKasaTbCs OT €ro MPUMEHEHUS.

UcknrovyeHus

TepMUH «UCKMOYEHNsI» YCTaHaBNMBaET OrpaHMYeHns Ha UCNONb30BaHMe Npov3BeaEeHNs,
OXpaHseMOro aBTOPCKUM NpaBoM. CKNoYeHnst B NepBYyl0 odepeb KacalTcsa 4ENCTBUMI MO
OTHOLLEHUIO K OXpaHseMbIM arieMeHTaM. VIHoraa NoHATUE «UCKINIYEHUA» OXBaTbiBaeT
3aKoHoAaTernbHble peleHnsa (Hanpumep, TeKCTbl 3aKOHOB UK CyAebHbIX peLleHunn), B
COOTBETCTBMM C KOTOPbIMM MOHOMONWS BriagenbLa nepectaeT pacnpoCTPaHATLCA Ha
onpeaeneHHble opurMHanbHble NPOU3BEAEHNS, OQHAKO B LLESIOM 3TO OTHOCUTCSA K
onpeeneHnto Toro, Kakne BuAbl NCNOMb30BaHMSA OXPAHSAEMbIX 3N1IEMEHTOB He TpebytoT HU
Bblj@uu pa3peLLeHmns, H1 BbiNnaTbl Bo3HarpaxaeHus ™. B BepHckoli KoHseHyuu 06 oxpaHe
JiumepamypHbix U Xy0oxXecmeeHHbIX npousgedeHuti 1971 r. npegycMOTPEHO NPUMEHEHNE
TPexcTyneH4YaTon NPOBEPKN ANsA onpeaerieHnsa BO3MOXHOCTU paspeLleHnst UCKIIOYEHWN:

(i) mMcknoYeHne MOXET pacnpPOCTPaHATLCA NULWb Ha onpeaeneHHble ocobble cny4vau;

(i) wncknoYeHne He AOMKHO NPOTUBOPEYUTL HOPMarbHOMY MCMOSIb30BAHMIO NMPOU3BELAEHMUS
n (iii) OHO He JOMKHO yWweMnaTb HEOOOCHOBaHHBIM 06pPa30M 3aKOHHbIE MHTEPECHI
BnagenbLeB npas’’.

BbipaxeHue nencremem

«BblpaxeHus AeiiCTBIEMY 03HaYaeT BbipaXxeHUs NOCpPeacTBOM Tena Yenoseka™. OHu
MOTYT BKIOMaTb HApOAHbIe TaHLbl, ApamMaTyprust U Xy4oXeCTBEHHble (DOpPMbl 06PSA0B U He
HY)XOalTCA B BOMJIOLLEHNM B MaTepuanbHon oopme, Hanpumep, B Xxopeorpaduyeckomn

59
3anucu™.

BbipaxeHus conbknopa

B Tunoskix nonoxeHnax BONC-KOHECKO 1982 r. «BblpaxeHus onbkriopa» o3HadatT
Npou3BeaeHs, COCTOSALLME NX XapaKTEPHbIX 3N1EMEHTOB TPaAMULMOHHOTO KyNbTYPHOro
Hacneaus, pa3paboTaHHbIX U COXPAHEHHbIX OOLLUMHON CTpaHbl NN OTAENbHLIMU ee
NpeAcTaBUTENAMU, OTPAKAOLLNX TPAAULNOHHBIE XyO0XKECTBEHHbIE YasiHUS Takow OOLLMHBI,
B YACTHOCTM:

(I) YCTHbl€ Bblpa>KeHnA, B YHaCTHOCTU HapOA4Hbl€ CKa3aHUA, HapoaHaA noas3nda u 3araku;

(II) MYy3blKallbHbl€ BblpaXeHUd, B HaCTHOCTU HAapOodHble NMNeCHU U MHCTPyMEeHTallbHas
MY3bIKa;

% WccnepoBaHne «McknioveHMs 1 orpaHnMYeHMs B aBTOPCKOM MpaBe M CMEXHbIX npaBaxy, NOArOTOBEHO

Mbepom CupuHennu, WCT-WPPT/IMP/1, 1999 r., cTp. 2.

MyHKT 2 cTaTby 9.

TvnoBble NONOXEHUS A5 HAUMOHAIbHBLIX 3aKOHOAATENLCTB 06 OXpaHe BbIpaXXeHUI chonbknopa oT
HE3aKOHHOIO MCMOMb30BaHUA W APYrMX HaHOCAWMX ywep6 aerncteun, 1982 r., nyHkT 37.

TunoBble NOMOXeHUs ANsi HauMOoHasbHbIX 3aKOHO4ATENbCTB 06 OXpaHe BbipaXkeHuin chonbknopa oT
HEe3aKOHHOrO MCMOMb30BaHNUA W APYrUX HaHOCAWMX ywepb AeNcTBUi, NyHKT 37.
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(iii) BbIpaXeHWs 4eNCTBUEM, B YaCTHOCTU HApOAHbIEe TaHUbI, ApaMaTyprud un
Xy[oXeCTBeHHble (hopMbl 06pAA0B, HE3ABMCMMO OT TOrO, BOMNSOLLEHbI OHM B MaTepuarnbHyHo
dopMy, UK HET; 1

(iv) BblpaxeHus B MaTepuarnbHoii dopme®.

B koHTekcTe MKIP TepMuHbI «TpaanLUMOHHbIE BLIPAXKEHUS KYIbTYPbI» U «BblpaXeHnUs
donbknopa» ABNATCA CUHOHUMUYHBIMU 1 B3aMMO3aMeHAEMbIMMU.

Ex-situ

B oTHoweHWn onpegeneHus «coxpaHeHune ex situ» B ctatbe 2 KoHeeHUuUU 0 6Uoroaudeckom
pa3Hoobpasuu 1992 r. «ex situ» MOXeT NOHMMAaTbCA Kak «KOMMNOHEHTbI BUONOrnYecKkoro
pa3Hoo6pa3ns BHE NX ECTECTBEHHbIX MECT OOUTaHUSA».

[o6pocoBecTHas npakTuka

BbipaxxeHune «gobpocoBecTHan NpakTuka» UCNonb3yeTcsi B ONpeaeneHHbIX NONOXeHMAX
BepHckol KoHseHyuu 06 oxpaHe numepamypHbIX U XyO0XeCcmeeHHbIX rpoussedeHull

1971 r. B OTHOLUEHUN NCKNIOYEHNA N3 aBTOPCKO-NPaBOBOM OXpaHbl (CM. NyHKT 1 ctaTtbn 10,
KacarLunncst LMTUPOBaHUS, a Takke NyHKT 2 ctatbn 10, Kacawowmncsa ceBobogHoro
NCNonNb30BaHWsA NpousBedeHn B o6beme, onpaBaaHHOM NOCTaBIEHHON LENblo, B KaYecTBe
unncTpauun ydebHoro xapakrepa). [Ana onpegeneHns Toro, kakas npakTuka MoxeT
cunTaTbes «406pPOCOBECTHOMY, CneayeT NPUHATL BO BHUMAHUE KPUTEPUM TPEXCTYNEHYATON
nposepku®’.

MpaBa hepmepoB

B ctatbe 9.1 MexdyHapodHoz2o dozosopa Mpodo8osibCMEEHHOU U CeflbCKOX03UCMBEHHOU
opearusayuu (PAQ) o eeHemuyecKux pecypcax pacmeHul 0sns npouseodcmea
rnpodoeosibcmeus U 8e0eHUsT cerlbCKO20 X035Llicmaea NPU3HAeTCs «TOT OFPOMHbIN BKNag,
KOTOPbI BHOCAT 1 OyayT BNpeab BHOCUTb B COXpPaHEHUE N Pa3BUTUE FrEHETUYECKNX
pecypcoB pacTeHWI, KOTOpPblE COCTaBMSOT OCHOBY AN NPOM3BOACTBA NPOAOBONLCTBUA U
CENbCKOXO3ANCTBEHHOWN NPOAYKLMM BO BCEM MUPE, MECTHbIE U KOPEHHbIE OBLLUHBI 1
depmepbl BCEX PErMOHOB MUpa, 0COBEHHO LIEHTPOB MPOUCXOXAEHMS 1 pa3Hoobpa3us
KynbTyp». CTaTbs 9.2 onpeaensieT «npasa doepMepoB» criegyowmm obpasom: «(a) oxpaHa
TPaAMLMOHHBIX 3HAHUI, KacaloLUXCA reHeTUYECKNX PECYPCOB pacTEHUI Anst NPOM3BOACTBA
NPOAOBONBLCTBMA U BEAEHUS CeNnbCKoro xo3ancTtea; (b) npaBo Ha paBHOMpaBHOE yyacTue B
pacnpeaeneHum Bbirog, noslydaemMbix OT UCMOSNb30BaHNS rEHETUYECKNX PECYPCOB pacTeHUI
ANS NPOM3BOACTBA NPOAOBOSLCTBUS U BEAEHMS CEITbCKOro X03anCTBa; 1 (C) NpaBo Ha
yyacTve B NPUHATUM peLLeHNA Ha HauNoHaNbHOM YPOBHE MO BONPOCaM, CBA3aHHbIM C
COXpPaHEHNEM W YCTONYMBBIM UCNOSIb30BAaHNEM FrEHETUYECKNX PECYPCOB pacTeHun Ans
npou3BoACcTBa NPOAOBONLCTBUSA U BEAEHUS CENMbCKOro Xo3ancTeay. B ctatbe 2
MexdyHapodHozo kodekca rnogedeHusi [1podo80s1bCME8eHHOU U CelbCKOX035UCMEeHHOU
opaaHu3ayuu (PAQ) npu cbope u nepedaye 3apo0biuiesol nna3Mbl pacmeHul 3TOT TEPMUH
onpegensieTcs crieqyrolwmmMm obpasom: «npasa, BbliTEKAOLWMNE U3 NPOLLNOro, HACTOSLENO U
Oyaywero Bknaga bepmepoB B COXpaHEHUE, COBEPLUEHCTBOBAHME U NpeaocTaBneHme
reHeTUYECKNX PECYPCOB pacTEHUIN, 0COBEHHO B LIEHTPax NponcxoxaeHns / pasHoobpasus.
OTu npaea npuvHagnexart MexayHapogHoMy cooOLLEeCTBY, BbICTyNalwLeMy B KadecTse

60 TunoBble NONOXEHMA ANSA HAUMOHAmNbHBIX 3aKOHOAATENbCTB 00 OXpaHe BbIpaXKeHnn onbkropa oT

HE3aKOHHOrO WCMOMb30BaHWA U OPYrMX HaHocAWwwmX ywepb aencreui, Pasgen 2.

My6nukauna BONC «PykosBoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro npaBa M CMeXHbIX Npas,
afMVHUCTpaTMBHOE ynpaBneHue koTopbiMu ocyllectenseTr BOUC, n moccapuin TepMrMHOB No
aBTOPCKOMY NpaBy M CMEXHbIM nNpaBam», cTp. 289
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AOBEPUTENBHOMO YNPaBAioLWEro B MUHTEpecax HbIHELWHUX U ByayLmMx NOKONeHnn
depmMepoB, B Lensx obecneyeHns NofiHOWM Bbirogbl And dhepmepoB 1 NOALEPXKKN
NPOAOIKEHMSA UX B3HOCOB, a TakkKe JOCTMKEHNSA obwmx Lenen MexagyHapogHoro npoekra
DAO no reHeTU4ECKNM pecypcam pacTeHUny.

dukcauusa

CornacHo topungunyeckomy cnosapto briaka, domkcaumen 9BnseTca Npouecc nnn pesynbTtaT
3anncu aBTOPCKOro NpousBeaeHns B ocsazaemon popme. dukcaumsa npom3BeaeH s unm
06beKTa CMeXHbIM NpaB B MaTepuanbHon oopmMe (B TOM YMCne XpaHeHVE B NaMsTU
3NEKTPOHHOr0 YCTPOMCTBA (KOMMNbOTEPA)), AOSMKHA NPOM3BOANTLCA B AOCTAaTOYHO
cTtabunbHoM hopmMe 1 TakuMm 06pa3oM, YTOObI HA OCHOBE 3TOro NPOM3BEAEHME UITN OOBEKT
CMEXHbIX MpaB MOXeT ObITb BOCNPUHAT, BOCNPOU3BEAEH nnun coobLueH 4o BceobLuero
ceBeneHns.®” dukcauns B MaTepranbHoi dopMe He Bceraa SBNSeTCst HeobXoaUMbIM
YCIOBMEM OXPaHOCNOCOBHOCTU, ogHako bepHckas KoHeeHUusi 06 oxpaHe numepamypHbIX U
XxydoxecmeeHHbIx ripoussedeHut 1971 r. npegycMmaTpmBaeT, YTO HaUWOHalTbHbIM
3aKoHO4aTenbLCTBOM B 0611acTv aBTOPCKOro npasa cmkcaumsa moxeT 6biTb NpegnucaHa B
kayecTBe TaKkoro ycrnosusi®®. dukcaLms B MaTepuanbHoii hopMe TPaaULIMOHHBIX BbIPAXEHUI
KynbTypbl MOXET co34aTb HOBble NpaBa UHTENMNeKTyarbHOM COBCTBEHHOCTUN Ha TaKyto
dukcauumto, 1 3TN nNpasa MoryT ObiTb HENOCPEACTBEHHO UCNOSb30BaHbI A5 OXPaHbl CaMUX
TPaAMVLMOHHbIX BbIpaXXeHUIN KyNbTypbl — Takas cTpaTerus ucnonb3oBanach Ansg oxpaHbl
[PeBHero HackanbHOro UckyccTea™. BbickasblBanoch MHEHME, YTO 13-3a UCTOMNb30BaHMS
TEPMMHA «BblpaXXeHNE» MOXET BO3HMKHYTb BneyaTneHue, 0yaTto Ansa oxpaHbl
TPaAMLIMOHHBIX BLIPAXEHUI KyNbTypbl CyLLLECTBYeT TpeboBaHme no nx dukcaumnm®.

donbknop

B cooTBeTCcTBUM C OnpefeneHnem, coaepxawmnmesa B PekomeHOayuu o coxpaHeHuu
mpaduyuoHHoU Kyrnbmypsbl u ¢posibkiopa 1989 r. OpraHusaumm O6begmHeHHbIX Hauun no
BONpocam o6pasoBaHus, Hayku n kynbTypbl (FOHECKO), «donbknop (Mnu TpagmuuoHHas u
HapoaHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBa@HHbIX Ha Tpaauuuax KyrnbTypHOro
coobLuecTBa TBOPEHWUI, BbIPAXEHHbLIX MPYNMon WM WUHAMBMOYYMaMU U MNPU3HAHHbLIX B
KayecTBe OTPaXeHUs 4YasHui coobLuecTsa, ero KynbTypHOW M coumanbHOM caMobbITHOCTY;
donbknopHble obpa3ubl M LEHHOCTU NepefarnTcsd YCTHO, MyTeM UMutTauun unuv Apyrumm
cnocobamn. Ero ¢opmbl BKNOYaT, B YAaCTHOCTWU, A3blK, NUTepaTypy, My3biKy, TaHupbl,
urpbl, Mudonoruio, obpsaabl, obbl4an, pemecna, apxXuTekTypy 1 apyrine Buabl
XY[IOXXECTBEHHOIro TBOpPYECTBa».

MepBble NOMNbITKA 3KCNANLUTHOIO yperynmpoBaHMsa BONPOCOB UCMOMb30BaHUSA TBOPEHUI
donbknopa 6binn NpeanpPUHATLI B paMkax 3akoHOB 06 aBTOPCKOM NpaBe HECKOSbKMX CTpaH
(TyHuca B 1967 r., Bonueun B 1968 r. (NULLb B OTHOLLEHUW My3bIKaribHOro onbKnopa),
Yunn B 1970 r., Mapokko B 1970 r., Amxupa B 1973 1., CeHerana B 1973 r., KeHun B 1975 1.,
Manu B 1977 r., BypyHan B 1978 r., Kot-a’ViByape B 1978 r., 'BuHee B 1980 r., a Takke B
Tunosom 3akoHe TyHnca 06 aBTOPCKOM npaBe 4715 pa3BuBaroLLmMxcs cTpaH B 1976 1.) n
MeXayHapogHoro goroesopa (paspaboTaHHbi B baHrn B 1977 1. TekcT KoHBeHUun o6

62 My6nukauns BOUC «Pykoeoacteo BOUC no goroBopam B 06nactu aBTOPCKOro npaea M CMEeXHbIX Npas,

afMVHUCTpaTMBHOE ynpaBneHue koTopbiMu ocyllectesnseTr BOUC, n moccapuin TepMrMHOB No
aBTOPCKOMY NpaBy M CMEXHbIM npaBam», cTp. 290.

MyHKT 2 cTaTby 2.

Teppu AHke, «HecaHKUMOHMPOBaAHHOE BOCMPON3BEeHNE HacKanbHOro UCKYCCTBa»: TemaTuyeckmne
uccregoBaHus B 06racTv MHTENNEKTyanbHOM COOCTBEHHOCTU U TPAANLMOHHBIX BbIPaXXEHUI KynbTypbl,
BOWUC, 2003 .

Ortyet cemHaguaTon ceccun Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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AdprkaHCKoOM pernoHanbHOM OpraHM3aumm NHTENNeKTyanbHON cOOCTBEHHOCTH, aanee
«KoneeHuun APOUC»). Bo Bcex aTux TekcTax npounsseaeHns dorbkriopa
paccMaTpuBalOTCH Kak YacTb KyNbTYPHOro Hacneams Hauun («TpaguumnoHHOro Hacneausy,
«KYNbTYPHOro Hacneaus»; B Ynnm — «obLLecTBEHHOro JOCTOSAHNS KyNbTypbl»,
ncnonb3oBaHMe KOToporo TpebyeT nnatbl). Tem HE MeHee, MOXXHO MO-pa3HOMY NOHMMAaTb
3Ha4yeHne TepMuHa «OrMbKNop», B KOTOPOM OH ynoTpebnsaercsa B 9TuX TekcTax. BaxHbim
aBTOPCKO-MPaBOBbIM 3f1IEMEHTOM, OOLMM ANS NPUBEAEHHbIX B 3TUX TEKCTaX onpeaeneHuni B
COOTBETCTBMM C YKa3aHHbIMM 3akoHamMu (KpoMme TunoBoro 3akoHa TyHUca, B KOTOPOM He
COAEPXUTCS onpeaeneHns), SBnseTca To, YTO PONbKIOP AOMKEH BbITb CO30aH aBTopamu,
YbS NIMYHOCTb HEM3BECTHA, HO KOTOPbIe NPeAnONoXUTENbHO ABNATCA UMK ABASANIUCH
rpaxgaHamu ctpatbl. B KonseHuun APOUC ynomuHatoTca TBOPEHUST «OBLLNHY», @ He
aBTOPOB, YTO pasrpaHMynBaET TBOPEHUS (PonbKopa OT NPoM3BeaeHUI, OXPaHSIEMbIX
TpaguMUMOHHBLIM aBTOPCKMM nNpasoM. B TunoeBom 3akoHe TyHuca onpegeneHne gonbkrnopa
AaHO C UCNonb3oBaHNMeM 060UX aTUX anbTepPHATUBHbLIX BO3MOXHOCTEN U paccMmaTpuBaeT
PONbLKIIOP Kak TBOPEHUS «aBTOPOB, KOTOPbIE MPeanoNOXUTENBHO ABASIOTCA rpaXxgaHamm
COOTBETCTBYIOLLEN CTPaHbl, UM 3THUYECKMX 0OLWKnHY. B cooTBeTcTBUM ¢ 3akoHOM Mapokko,
PONbKNOp OXBaTbiBAET «BCE HEOMYONMKOBaHHbLIE MPOM3BEAEHNS TAKOro poaay, Npu 3TOM
3akoHbl Arkupa 1 TyHUca He orpaHUYMBaloOT OXBaT MNOHATUSA «(PONbKAOP»
HeonybnunkoBaHHbIMK NpousBegeHnsamn. B 3akoHe CeHerana npucyTCTBYeT YeTkoe
NMOHMMaHue NOHATUA PONbKNopa, Kyaa OTHOCATCS Kak nuTepaTypHble, Tak U
XyooxecTBeHHble nponsseneHus. B KonseHunn APONC n Tunosom 3akoHe TyHuca
NpPeayCMOTPEHO, YTO (POMbKIOp BKMNOYAET N Hay4YHble paboTbl. BONbLWMHCTBO N3 yKa3aHHbIX
3aKOHOB MPU3HAIOT «MPOM3BEAEHMS N0 MOTMBaM (POSbKIIOpa» B Ka4ecTBe OTAENbHOM
KaTeropuv nNpon3BeLeHnn, ANs NCNOfb30BaHMSA KOTOPbIX B KOMMEPYECKMX Liensax TpebyeTtcs
onobpeHue komneTeHTHoro opraHa®.

PopmManbHOCTb

KOpuanyeckuin cnosapb bnaka onpegenset opmManbHOCTb Kak Menkoe npakTnyeckoe
AENCTBME, KOTOPOE, HECMOTPS Ha €ro KaXyLLytCsl HE3HAYUTENBHOCTb, 0ObIYHO HEeo6X04MMO
npeanpyHATbL AN 4OCTUXKEHMS OnpeaeneHHOro NpaBoBoro pesynbTarta. B koHTekcTe
aBTOPCKOro npasa TepMUH «popmManbHOCTb» 0603HavYaeT npoueaypHoe unm
agMUHUCTpaTMBHOE TpeboBaHue, Hanpumep, TpeboBaHne pasmeLleHns yeegoMneHuns ob
aBTOPCKOM MpaBe, NpeaoCTaBeHns KON Unmn peructpawmm, Kotopoe AOMKHO ObiTb
BbINOSIHEHO B Ka4eCTBE YCNOBUS A5t NprobpeTeHns aBTOPCKOro npaesa Unmn CMEXHbIX Npas,
NOMb30BaHMSA UMU NN NX OCYLLECTBNEHUS (BKNOYas obecnevyeHHOCTb NPaBOBOW
caHkumeir).®” B cooTBeTcTBUM € bepHckoll KoHseHyuel 06 oxpaHe numepamypHbIX U
xydoxxecmeeHHbIx ripousgedeHud 1971 r., CornaweHnem BcemmpHo Toproeson
opraHmsaumm (BTO) no ToproBbiM acnektam npaB MHTEMNNEKTyanbHON COOCTBEHHOCTH

1994 r. (Cornawennem TPUMC), Oorosopom BOUC no aBTopckomy npasy v [loroBopom
BOWC no ucnonHeHnam 1 poHorpaMmmam, nNonb3oBaHne npaBamun U Ux ocyLLecTBNEHNE He
CBA3aHbl C BbIMOMHEHMEM Kakux Bbl TO HU Bbino dopmansHocTeir®®,

66 TunoBble NONOXEHM ANs HaUMOHamNbHbBIX 3akoHo4aTeNbCTB 06 OXpaHe BblpaKeHnn onbknopa oT

HE3aKOHHOIO MCMOMb30BaHUSA W APYrMX HaHocAWMX ywepb aencteun, 1982 r., YacTb |, nyHkTbI 5-7.
My6nukauuns BOUC «Pykoeogcteo BOUC no gorosBopam B 06nactu aBTOPCKOro Npaea M CMEeXHbIX Npas,
afMVHUCTpaTUBHOE ynpaBneHue koTopbiMu ocyllectensetr BOUC, n moccapuin TepM1MHOB No
aBTOPCKOMY NpaBy M CMEXHbIM npaBam», cTp. 290.
MyHkT 2 cTatbn 5 BepHckon KoHBeHumu, nyHKT 1 ctatbm 9 Cornawenusa TPUNMC, nyHkT 10 ctathun 25
Horoesopa BOUC no aBTopckomy npay u ctaTbsa 20 [JoroBopa BOMC no ncnonHeHnsm u poHorpammam.
Cwm. PykoBoacteo BOVC no goroBopam no aBTOPCKOMY MpaBy U CMEXHbIM NpaBaM, aAMUHUCTPaTUBHOE
ynpaeneHue kotopbiMu ocyliectenseT BOWC, n moccapuin TepMMHOB, OTHOCSILLMXCS K aBTOPCKOMY npaBy
M CMEXHbIM nNpaBam, cTp. 291.

67
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FeHeTn4yecknn martepuman

B cootBeTcTBMM CcO cTaTheln 2 KoHgeHuuu o buonoaudyeckom pa3Hoobpasuu 1992 r. TepMuH
«reHeTU4eCcKMn Matepuany o3HavaeT «tbon maTepman pacTUTENbHOrO, XXUBOTHOTO,
MUKPOOHOIo 1 MHOro NPOUCXOXAEHUS, coaepXXalmnin pyHKLMOHanNbHbIE eaNHULLbI
HacneaCTBEHHOCTU». Takoe Xe onpeaeneHne CoaepXuTcs B NyHKTe 2 ¢) ctatbu 1
AOKyMeHTa «Bknapg cTpaH-e4MHOMBILNIEHHUL, B LIeNW U NPUHLMMBI OXpPaHbl FeHETUYECKNX
pecypcoB 1 NpeaBapuTenbHbIA NPOEKT CTaTen NO OXpaHe reHeTUYECKUX PecypcoB»
(ookymeHT WIPO/GRTKF/IC/19/11). Kpome Toro, BbiCka3bliBanoch NpeasioXXeHne o ToMm,
4YTOObl TEPMUH «FEHETUYECKUI MaTepman» NOHUMAICs «Kak Matepuan n3 kakoro bl TO HU
6b110 6GUONOrNYECKOro NCTOYHMKA, B KOTOPOM €ANHWLbI HAaCNe4CTBEHHOCTM OKasbiBatoT
BMUSIHUE WUNN BbIMNOMHSIOT YHKLMN» .

FeHeTU4Yeckne pecypchbl

B cooTeeTcTBMM CO cTaTben 2 KoHseHUuUU o buonoaudeckom pasHoobpasuu 1992 r. TepMuH
«reHeTU4ecKMe pecypchbl» 03Ha4YaeT «reHeTUYEeCKU MmaTepumarn, NpeacTaBnsoLWwnin
(haKTMYECKYIO NN NOTEHUMANbHYO LLEHHOCTb». Takoe e onpefeneHne cogepXxuTcs B
nyHkTe 2 d) ctatbmn 1 gokymeHTa «Bknag cTpaH-e4MHOMBILNEHHUL, B LENW U NPUHLUUMbI
OXpaHbl FeHETUYECKMX PECYPCOB M NpeaBapuTErbHbIA NPOEKT cTaTeln No oxpaHe
reHeTuvecknx pecypcosy» (gokymeHT WIPO/GRTKF/IC/19/11).

B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmea om 1996 2. o pexume docmyna K
2eHemu4yecKUuM pecypcam oaeTcs WMPoKoe onpeaeneHne «reHeTU4eCKnxX pecypcoBy: «BeCb
Bumonornyeckmin matepmarn, KOTopbli COOEPXKUT FrEHETUYECKYH MHEOPMALNIO, UMEIOLLYIO
pearnbHyH UM NOTEHUMAbHY LEHHOCTbY.

B Mmoccapuu MNpoaoBosnibCTBEHHON N CENbCKOX03MCTBEHHOM opraHusaunm (PAO) no
pbIOONOBCTBY 3TOT TEPMUH ONpPeaeNsaeTca Kak «3apopbllieBasi nna3ma pacTeHum, XXMBOTHbIX
UnNu Opyrux opraHM3MoB, coeprkallas nonesHble CUMBOIbI, UMEIOLLNE AeNCTBUTESNbHOE UK
noTeHumanbHoe 3HavyeHne. B ogomallHeHHbIX Buaax aTo CyMmmMa BCEX reHeTUYECKMX
KOMBWHaLUMI, NONyYeHHbIX B MpoLecce 3BOMOLUNY.

B APYyrnx npaBoBbIX AOKYMEHTaXx Npu CCbifike Ha reHeTu4eckmne pecypcbl UCMOJ1b3YHOTCA
pa3rimyHble TEPMUHDI:

B ctatbe 2 MexdyHapodHoz2o dozoeopa DAO 0 pacmumeribHbIX 2eHEMUYECKUX pecypcax,
ucnionb3yembix 0515 rpoussodcmea rnpodoeosibcmaus U 8e0eHUs1 CeslbCKO20 Xo3sticmea
2001 r. «pacTuTenbHble reHeTUYecKne pecypcbl» 03Ha4aloT «nobon maTtepuan
pPacTUTENbHOrO NPOUCXOXAEHMS, BKITHOYAst PENPOAYKTUBHbLINA U BEr€TaTUBHbIN NOCaA0YHbIV
mMaTepuan, cogepxawimm yHKUMOHanbHbIe eaUHNLbI HACNEACTBEHHOCTUY .

B ctatbe 2 MexdyHapodHoz0o Kkodekca riosedeHus dnsi cbopa u nepedayu 3apodbiliesol
nna3mbi pacmeHult PAO (1993 r.) pacTuTenbHble rTeHETUYECKME PECYPChl OnpeaensaTcs
KaK «penpoayKTUBHLIN UMW BereTaTMBHbIM NOCaA04YHbBIN MaTepuar pacTeHum».

B nyHkTe 1 a) ctatbu 2 MexdyHapodHoz20 npoekma ®AO no pacmumernbHbIM U
eeHemuyeckum pecypcam (1983 r.) aTOT TePMUH onpeaenseTcsa Kak «penpoayKTUBHbIA NN
BEreTaTMBHbIN NOCA40YHbIV MaTepuan Crnegyowmx KaTeropuin pacTeHnii: i) CNonb3yemble

69 HokymeHt UNEP/CBD/WG-ABS/9/INF/1 (KoHuenums reHeTnyecknx pecypcoB B KOHBEHLMMN O

6ronornyeckom pasHoo6pa3MV| N ee B3anMocCBA3b C d)yHKLI,I/IOHaJ'IbeIM MeXAyHapoa4HbIM peXMom
O0CTyna U COBMECTHOIo Nofib3oBaHUA BbIFO,EI,aMVI), cTp. 8



WIPO/GRTKF/IC/20/INF/13
MpunoxeHwue, cTp. 22

KynbTUBMPYEMbIE BUAbI (COpTa) 1 BHOBb pa3paboTaHHble BUALI; ii) ycTapeBlUMe CopTa;
iii) MpuMUTUBHBIE copTa (MECTHbIE CcopTa); iv) OMKME U COPHMKOBbLIE BMAbI, UMEIOLLINE
6rmM3Koe poACTBO C KyNbTUBUPOBaHHbIMU BUAAMU; U V) CrneunarnbHble reHeTudeckue
doHAab! (BKMOYas anuTHble (OOHAbI U AENCTBYHOLINE NTIUHUM CENEKLMOHEPOB N MYTaHTbI)».
MexayHapOoAHbIN NPOEKT HE COAEPXKUT CCbINIOK Ha «(PYHKLMOHaNbHbIE eANHULbI
HacneacTBEHHOCTMY.

B opyrux ropuanyeckmx AoKyMeHTax B 0611act UHTeNneKkTyanbHOM cO6CTBEHHOCTM 3TOT
TEPMUH HE UCMNONb3YETCs, a UMEITCH CCbINKN Ha «BMONOrM4Yeckun maTepuany.

B [upekmusge Esporelicko2o cor3a 0 rnpasosoll oxpaHe bUOmMexHo102u4ecKuUX
uzobpemeHul 1998 r. OH onpegenseTcsa Kak «maTepuarn, cogepXaliun reHeTU4EeCKyHo
NHOPMaLMIO U CNOCOBHBIM HA CaMOBOCNPON3BOACTBO UMM BOCMPOU3BOACTBO B
BGuonornyeckon cuctemey.

B cootBeTcTBMM ¢ KoOekcom DedeparibHbix ripasun CLUA Guonornyeckuin matepman
BKIIOYAET «MaTepmarn, CNoCoOHbIA Ha NPAMOE UM HENPSIMOE CaMOBOCTNPON3BEAEHNEY.

B cooTtBeTcTBUK CO cTaThben 2 KoHeeHUUU 0 buonoaudeckom pa3Hoobpasuu 1992 r.,
Buonornyeckme pecypcbl «BKITOYAKOT reHETUYECKNE PECYPCbI, OPraHn3Mbl UK UX YacTw,
nonynsumMm unu nodsle gpyrne GMoTnYeckne KOMNOHEHTbI IKOCUCTEM, UMetoLLIne
haKTMYECKY0 NN NOTEeHLUMAaNbHYK NONEe3HOCTb UMK LLEeHHOCTb AN1s1 YernoBeyecTBay.

Hacnegue (kopeHHbIX HapoaoB)

TepMUH «Hacneame KOPEHHbIX HAPOAOB» (M NPOYMX HAPOOOB) UNK «KYyNbTYpHOE Hacnegve
KOPEHHbIX HAPOA4OBY» B LIESIOM OTHOCUTCS K TOMY, Y4TO onucbiBaeTcs B [poekme npuHyunos u
PyKo8odsuUX yKa3aHul no oxpaHe Hacredusi KopeHHbIx Hapodos 2000 r., paspaboTaHHOM
Mpencepartenem-goknag4mkom NogkomMmccum No NOOLLPEHMIO U 3alLmTe NpaB YeroBeka
r-xon Jpukon-Upan Oaac. B nyHkTax 12, 13 n 14 PykoBoaALWLNX YKa3aHU cogepxaTcs
onpeaeneHus.

MyHkT 12 rnacut: «Hacnegue KOPEHHbIX HAPOAOB HOCUT KOSNIEKTUBHbIV XapakTep 1 COCTOUT
13 BCcex 0OBLEKTOB, OCTONPUMEYATENbHBIX MECT U 3HAHWIA, B TOM YMCIE A3bIKOB, OCHOBHbIE
CBOWICTBA MMM UCNOSb30BaHNE KOTOPbIX NEpeaeTcsi U3 NOKONEHWsi B MOKONEHNE U KOTopble
paccMaTpuBalOTCs Kak HepaspbliBHO CBA3aHHbIE C OnpeaeneHHbIM HapoaoM Nnbo ero
TeppuTopren TpaguunMoHHOro NPMPOAONONb30BaHNs. Hacneame KOpeHHbIX HApOAOB Takke
BKIOYaeT 06BbEKTLI, AOCTONpMMeYaTerbHble MECTA, 3HaHUSA, a Takke nuTepaTypHble Unu
XY[AOXECTBEHHbIE NPON3BEAEHNSA STUX HAPOAOB, KOTOPbIE MOTYT ObITb CO3[4aHbl UM BHOBb
obHapyxeHbl B bygyLuem Ha ocHOBe ux Hacnegus». NyHkT 13 rmacut: «Hacnegme KopeHHbIX
HapoJoB BKIHOYAET BCE ABWKMMbIE KyNbTYPHbIE LLEHHOCTU, KOTOPbIE OnpeaeneHbl B
cooTBeTcTBYOLWMX KOHBeHUMAX KOHECKO; Bce B1abl nuTepaTypHbIX UK Xy40KECTBEHHbIX
NpoM3BEAEHNI, TAKNX KaK My3blKka, TaHLbl, MECHWU, LEPEMOHNN, CUMBOSbI U 3HAKW,
NOBECTBOBAaTESbHbIE N MO3TUYECKNE NPOU3BEAEHUS, a TaKkKe BCe POPMbI
AOKYMEHTUPOBAHMS, NpYHaanexaline KopeHHbIM Hapo4aM UMK BbIMONIHEHHbIE UMU; BCE
BMAObl HAYYHbIX, CENIbCKOXO3ANCTBEHHBIX, TEXHUYECKNX, MEONLIMHCKNX, IKONTOMMYECKMX
3HAHWN N 3HaHWI, CBSI3aHHbIX C BropasHoobpasmem, BKNoYast MIHHOBALIMM HA OCHOBE 3TUX
3HaHW, KyNbTYpPHbIE COPTA, NIEKapCTBEHHbIE CPEACTBA U MegUKaMEHTbl U BUAbI
MCcnonb3oBaHMA nopbl U hayHbl; HEABWXKUMbIE KyJbTYPHbIE LEHHOCTW, Takne Kak
CBSILLIEHHbIE MeCTa KynbTYPHOro, MPMPOLHOrO N UCTOPUYECKOrO 3HAYEHNsI U MecTa
3axopoHeHuy». MyHKT 14 rnacuT: «Kaxagbli aeMeHT Hacneamsi KOPEHHbIX HAPOL4OB MMEET
BnagenbLeB, KOTOPbIMU MOTYT ABMATLCA HApPO4 B LEeNIoM, OTAeNbHasi CEMbSI UINW KNaH,
obbeaunHeHve nnm obwmHa, NMbo oTAeNbHbIE NULA, KOTOPbIE NPOLUMKX cneunanbHoe
oByyeHne nnm nHMymauuio ansa Toro, YTobbl BbICTYyNaTh B KAYECTBE Takoro poaa
XpaHuTenen. Bnagenbubl Hacneanst 4OMKHbI ONpeaensaTbCa B COOTBETCTBUN C 0Bbl4asMu,
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3aKOHaMu 1 NPaKTMKOW CaMnX KOPEHHbIX HapoaoB». B uensax Hactoswmux PykoBoasLmnx
yKasaHu «KyrnbTypHOE Hacneame KOpeHHbIX HAapoAoB» O3HA4YaeT BCe 00BbEKTLI, CO3AaHHbIe,
BOMNJIOLLEHHbIE N MPOM3BEAEHHbIE Kak B MatepuanbHOKN, Tak U B HematepuanbHon opme,
KOTOpbl€ COCTOSAT U3 XapaKkTepPHbIX 3NIeMEHTOB KyJibTypbl KOPEHHOro Hapoaa 1 KoTopble
pa3pabaTbIBalOTCA U COXPAHAKTCS 3TUM HapogoM NMbo oTAEeNbHbIMU €ro
npencraBuTENs MU, €CIM NPOM3BeSeHNE OTPaXaeT TPaaANLNOHHbBIE BbIPaXXeHUS aTOro
Hapoaa B obnactu nuTepaTtypbl, XyAOXXeCTBEHHOro TBOpYECTBa NN Haykn. Takue
CO3[aHHble, BOMNSOLLEHHbIE U NPON3BeAeHHbIE OOBbEKTbI BKNIOYAKOT NPaKTUKY,
BOCMpPOU3BeAeHME, BblpaXKeHne, a Takke MHCTPYMEHTbI, 06bekTbl, apTedakTbl,
AocTonpumMmeyaTerbHble MecTa U CBsiI3aHHble C HAMW KyNbTypHbIE NPOCTPaHCTBA, KOTopble
NpuU3HaHbl KOPEHHBLIMW HApPO4aMUN U OTAENbHBIMU UX MPEACTaBUTENAMM KaK YacTb UX
KynbTypHOro Hacneaus. OHM Takke BKNHOYAT 3HaHWS, BO3HUKAOLLME B pe3ynbTaTte
WHTENNEeKTyanbHOW U MHTYUTUBHON OeATENbHOCTU B TPAAMLMOHHOM KOHTEKCTe, B TOM Yucne
HOY-xay, HaBbIK1, UHHOBaLUK, NPaKTUKa U NO3HaHUSA, COCTaBMSAIOLWME YacTb CUCTEM
TPaAMLMOHHbBIX 3HAHUI, a TaKkKe 3HaHUSA, BONSOLWEHHbIE B TPAOULMOHHBIX YKaaax XusHu
KOPEHHOro Hapoda unu cogepalimnecs B KoaNUUUPoBaHHbLIX CUCTEMAX 3HAHUI, KOTopble
nepegaroTcs U3 NokoneHus B nokoneHue. KynbTypHoe Hacnegue, nepegasaemMmoe U3
MOKOMNEHNA B NOKOSIEHME, NOCTOSIHHO BOCCO34aeTcsl KOPEHHbIMU HapogaMu B KadecTse
peakuMn Ha N3MeHeHus, Npon3oLleLlune B X cpeae, U B3aMMOoCBS3N C NPUPOAOH U
CcoBCTBEHHON UCTOPUEN, YTO POPMUPYET Y HUX OLLyLLIEHNE CaMODbLITHOCTU U
npeemcTBeHHoCTU' .

KopeHHble 1 MeCTHbIe OOLUMUHDI

TepMUH «KOPEHHbIE U MECTHbIE OOLUMHBI» ABNAETCS NPEAMETOM LLUMPOKOrO OBCYXAEHUS 1
nccneaoBaHns. YHUMBEPCanbHOro, CTaHAapTHOrO onpeaeneHns TepMmHa «KOpeHHbIE 1
MECTHble OOLMHbBI» HEe cylecTByeT. ATOT TEPMUH Ucnonb3yeTcsa B KoHBEHUUU O
buornozuyeckom pasHoobpasuu 1992 r. Hanpumep, ctatbs 8(j) onpeaenseT, uyto «Kaxgas
HoroBapusatoLasca CTOpoHa, HACKOMbKO 3TO BO3MOXHO U LienecoobpasHo:

(j) cooTBETCTBMM CO CBOMM HaLMOHaNbHbIM 3aKOHOA4ATENbCTBOM 0becneymBaeT yBaxKeHue,
COXpaHeHne 1 NoaaepXaHne 3HaHWA, HOBOBBEAEHMIN U NMPAKTUKMA KOPEHHBIX U MECTHbIX
OOLUVMH, OTpaxaroLWwmnx TPagMUUOHHbIM 06pas KU3HU, KOTOPbIE UMEIOT 3HAYEeHNe Ans
COXpaHEeHUs N yCTONYMBOrO MCMONb30BaHNA Bronormdeckoro pasHoobpasus, cnocobecTeyeT
nx 6onee LWMPOKOMY NMPUMEHEHMNIO C 0O00OPEHUS 1 NPU y4aCTUM HOCUTENEN TaknX 3HaAHUN,
HOBOBBEAEHWUI 1 NPAKTUKN, @ Takke NOOLLPSET COBMECTHOE NOMb30BaHME Ha CnpaBeaInBon
OCHOBE BbIr0AaMu, BblTEKAOLUMUN N3 NPUMEHEHUS TaKNX 3HAHWUIA, HOBOBBEAEHUN U
NPakTUKK; ...». TOT XXe cambli TEPMUH UCNONb3yeTcs B Ha2olickom npomokorsie
peaynuposaHusi docmyrna K 2eHemu4eCcKuUM pecypcam U CO8MECMHO20 UCM0/1b308aHUs Ha
cripaeednueoli U pagHol 0CHO8e 8bI200 OM UX rnpumMmeHeHuUs1 K KoHeeHUuu o 6uonoaudeckom
pasHoobpasuu (2010 r.).

B KoHBeHuummn 0 Bruonorndyeckom pasHoobpasum 1992 r. TEpMUH KKOPEHHBIE U MECTHbIE
OGLMHBI» MCNONb3yeTCHa NpU NPU3HaAHUN OOLLMH, KOTOPbIE MMEIOT AaBHIOK CBA3b C 3€MNSMMU
W BOAAMMU, Ha KOTOPbIX OHU MPOXMBAIOT UMW KOTOPLIMM NOMb3YITCS» . MeCTHbIE OBLLMHBI
MOryT ObITb OnpeaeneHbl Kak «kHaceneHne oTAENbHOro AKOIOrM4YEeCcKoro pamoHa, Ybe
CyLLeCTBOBAHME MOSTHOCTbLIO UMM YaCTUYHO HanNpsiMyto 3aBUCUT OT Buopa3Hoobpasmsa panoHa
M TOBAPOB M YCNYr 9KOCUCTEMbI U KOTOPOE B pe3ynbTaTe 3TON 3aBMCUMOCTU paspaboTano

7 «HopMoTBOpYECTBO: NPUOPUTETHLIE HaNpaBrieHns ByayLen HOpMOTBOpYecKoi AesTensHocTi. O630p

NPOEeKTa NPUHLMMOB U PYKOBOLGALLUMX YKA3aHWil N0 OXpaHe Hacreamns KopeHHbIX HapoaoB», pabouuii
OOKYMeHT, npeacTtaBneHHbii Mo3o MokoTta n Coetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 ntoHa

2006 .

MoHsTNe «MecTHble 0bWwWHbI», CnpaBoyHas nybnukaums, noarotoneHHas CekpetapuaTtom NocTosiHHOrO
hopyma no Bonpocam KOpeHHbIX HapogoB Ans CemuHapa 3KCnepToB Mo pasyKpynHEHWIO AaHHbIX
(PF11/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

7
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nnm Nprmobpeno TPaaVLIMOHHbIE 3HaHUS, BKMoYas dhepmMepoB, pbiBonoBoB, CKOTOBOJOB,
obuTaTtenen necos u ap.» 2.

TepMuH «MeCTHble 0BLLMHbI» UCNONb3yeTCs B AOKyMeHTax «Bknap ctpaH-
€VHOMBbILLMEHHUL, B MPOEKT CTaTen Nno oxpaHe TPaaNLMOHHBIX BbIPaXXEHUIA KyNbTypbl»
(WIPO/GRTKF/IC/19/9) n «Bknag cTpaH-eQUHOMbILLNIEHHUL, B MPOEKT CTaTen Mo oXpaHe
TpaanumoHHbix 3HaHuny (WIPO/GRTKF/IC/19/1). MyHKT 2 cTaTbn 2 060MX JOKYMEHTOB
rnacut: «B uenax HacTosiLen cTaTbn TEPMUH «KMECTHbIE OBLLUHBI» BKNOYaeT nobyio
Knaccudmkaumoo coumanbHON 1 KynbTYPHOW CaMOObITHOCTM rocydapcTBa-yneHa, kotopasi
onpegeneHa BHyTPEHHUM 3aKOHOAATENbCTBOMY.

OTOT TepMUH Takke ncnonb3yetcsa B MexdyHapodHom dozosope [NpodososibcmeeHHOU U
cenbckKoxossticmeeHHoU opaaHusauuu (DAO) o ceHemu4yecKkux pecypcax pacmeHudl 0rs
rpouseodcmea npodos8osibcmeaus U 8e0eHUs1 cerlbCKoao xo3sticmesa. MNMyHkT 1 ctatbn 5
onpegensert, 4yto «Kaxaasa Joroeapusatowwasca CTOpoHa ... B YaCTHOCTW, B Hagnexatimx
cnyyasx: ... (d) cogencteyeT coxpaHeHuto in-situ gMkux OpM KynNbTYPHbIX pacTEHWI 1
AKX pacTeHUn Ans NpoM3BOACTBa NPOAOBOMLCTBUS, B TOM YMCIE B OXPaHAEMbIX parioHax
nyTem NOAAEepPXKKM, cpeamn NpoYero, yCUMM KOPEHHbIX M MECTHbIX OOLLMH...». TepMuH
«MECTHbIE M KOPEeHHble OBLLMHbI» Ucnonb3yeTcs B NyHKTe 1 ctatbn 9: «[JoroBapmsatoLmecs
CTOpOHbI NPM3HAKT TOT OFPOMHbBIN BKIag, KOTOPbIN BHOCAT 1 6yayT BNpeab BHOCUTL B
COXpaHeHne 1 pasBUTNE reHeTUYECKUX PECYPCOB pacTEHNIA, KOTOPbIE COCTaBNSAOT OCHOBY
ANS NPON3BOACTBA NPOAOBOSILCTBUS U CENTbCKOXO3SAMCTBEHHOM NPOAYKLUN BO BCEM MUpe,
MECTHbIE U KOPEeHHble OBLLMHbI 1 hepMepbl BCEX PErMOHOB MUpPa...». TePMUH «MECTHbIE
o6LWKHbI» ncnonb3yeTtca B NyHkTe 1 ctatbn 5: «Kaxpgasa Jorosapusatowasaca CTopoHa ...

B YACTHOCTMW, B Hagnexawmx criyqasx: ... (C) okasbiBaeT COAENCTBME UM NOSOEPXKKY
ycunuam pepmepoB 1 MECTHbIX OBLLMH, HanpaBneHHbIM Ha paunoHanbHOe NCNOMNb30BaHMe
N COXpaHEHME B XO3AUCTBAX UX PACTUTENbHbIX FEHETUYECKUX PECYPCOB 4115 NPOM3BOACTBA
NPOAOBONBLCTBMA U BEAEHUSA CENbCKOro X03ANCTBa. ...»

B opyrvx 1opnanyeckmx 4OKyMEHTaxX UCMONb3YTCS APYrne TEPMUHBI: TEPMUH «KMECTHas Unm
TpaguuMoHHas obwuHa» ncnonb3yetca B CeakornmyHOCKOM rnpomokose ob oxpaHe
mpaduyuoHHbIX 3HaHUU U ebipaxeHul ¢ghonbknopa (2010 r.) AdpprkaHCcKom pernoHanbHon
opraHusaumm nHtennektyanbHon cobcteeHHocTn (APOUC). TlyHKT 1 cTaTbu 2 onpegenser,
4YTO «OBLWMHA», ecnn 3TO NO3BONSAET KOHTEKCT, BKIOYaeT B cebs MECTHYIO unu
TPaAAVLMOHHYIO OBLLNHYY.

B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmea om 1996 2. o pexxume docmyna K
eeHemuyeckum pecypcam 1996 r. TepMUH «KOPEeHHOoe, athpo-aMeprKaHCKoe Unm MecTHoe
coo0LecTBO» onpeaensieTcsa kak «rpynna nogen, Ysu counanbHble, KyrnbTypHbIE U
SKOHOMMUYECKME YCIOBUSA OTMMYAIOT €e O ApYrMX CEKTOPOB HaLMOHANbHOW OBLUMHbI,
KOTOpasa pernaMmeHTUpyeTcs NoHOCTbIO UK YacTUYHO ee COBCTBEHHBIMM 06bIYassMM Unu
Tpaguumamm, nubo cneymnanbHbIM 3aKOHO4ATENBCTBOM, M KOTOpPas HE3aBUCUMO OT ee
NpaBOBOro cTaTtyca CoxXpaHseT CBOM COOCTBEHHbIE coLManbHble, 3KOHOMUYECKNE,
KyNnbTYpHbIE N NONUTUYECKNE UHCTUTYTbI, MO0 X YacTby.

B ctatbe 7.1l BpemeHHoro 3akoHogatensHoro akta bpasunum, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHas obLnHay onpedenseTcs Kak «rpynna niogen, BkNyYas NnoTOMKOB YS1EHOB
o6wuH KnunomGy, otnmyarowasca CBOMMN KynbTYPHBIMW YCITOBUAMMW, KOTOpasi TPAgULNOHHO
OpraHn3oBaHa Ha NPOTSPKEHUN NocneaoBaTeNbHbIX MOKONEHUI U UMEEeT CBOM COOCTBEHHbIE
06bl4aun, coXpaHsasa CBOM COLManbHO-3KOHOMUYECKNE UHCTUTYThIY.

e Cwm. CneuuanbHbii npaktukym FOHEN-KBP, UNEP/CBD/WG8J/4/INF/18, cTp. 2.
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NcKOHHBbIe 3HaHuA

VICKOHHBIMU 3HAHUSIMUN SIBISIIOTCS 3HAHWUS, HOCUTENSIMU M NOMb30BaTENSAMU KOTOPbIX
SIBMNSIOTCS KKOPEHHBIEY» OBLLMHBI, HAPOAb! 1 HaLMK. B Takol TPaKTOBKE «UCKOHHbIE 3HAHUSI»
03HaYalT TPAANLIMOHHBIE 3HAHUS KOPEHHBIX HAPOAOB. TakuM 0BPa3OM, UCKOHHbIE 3HAHUS
BXOASAT B KaTErOpWio TPAAMULIMOHHbIX 3HAHWIA, TPU 9TOM TPAAMLIMOHHBIE 3HAHUS! He
06a3aTeNbLHO SBNSIOTCA UCKOHHLIMU. OJHAKO 3TOT TEPMUH TaKKe UCMONb3yeTcs Ans
0603HaYeHNs 3HAHUI, KOTOpble Camm No cebe SBMSTCH «KMCKOHHbIMUY. B Takoii TpakToBke
TEPMUHbBI «TPAAULIMOHHBIE 3HAHWSI» U KUCKOHHbBIE 3HAHWSI» MOTYT BbICTYNaTh Kak
B3aVMo3ameHsieMble’ .

KOpeHHble HapoAbl

TepMUH «KOpeHHble Hapoabl» SBMNAETCS NPeaAMETOM LUMPOKOro 06CyXaeHus u
nccnegoBaHns. YHuBepcarnbHOro, CTaH4apTHOro onpeaeneHunst 3Toro TepMmnHa He
cyllecTByerT.

Leknapauusi OpeaHu3sauuu ObbeduHeHHbIX Hayuli o npasax KopeHHbIx Hapodos 2007 r.
Npu3HaeT paBHble NpaBa YenoBeka KOpeHHbIX HapoaoB ObiTb CBOGOAHBLIMU OT KYNbTYPHOWN
ANCKPYMUHALMM U CTPEMUTBLCS COAENCTBOBATbL B3aMMHOMY YBaXXEHUIO U FAPMOHMYHbLIM
OTHOLLEHUSAM MeXAy KOPEHHbIMW Hapodamu n rocygapcteamn. OgHaKo B HEM OTCYTCTBYET
onpegeneHne «KOPeHHbIX HAPOAOBY.

OnucaHune NOHATUS «KOpPEHHbIE» B MiccnenoBaHum npobnembl AUCKPUMUHALNM B OTHOLLEHUN
KOPEHHOro HaceneHusl, NoAroTOBNIEHHOM crnewlmarnbHbIM AOKNaA4YnKoM r-Hom Xoce
MapTtuHecom Kobo, paccmaTpuBaeTcsi MHOTMMU KOPEHHBIMW HapogaMu 1 UxX
NnpeacTaBUTENbLCKMMUN OpraHn3aumsiMmn B Ka4ecTBe npuemnemoro paboyero onpeaeneHust.
B naHHom MccnenoBaHum kopeHHble 0BLWMHBI, HApoAdbl U HAaLMK NOHUMAKTCS Kak «Te,
KOTOpbIe, UMes UCTOPUYECKYHO MPEEMCTBEHHOCTL C 0OLLECTBAMM, KOTOPbLIE Pa3BUBANMCL Ha
NX TEPPUTOPUAX A0 NEepUoaa 3aBOEBaHNUS U KOMOHMU3ALMKN, CHUTAIOT cebs1 OTNMYHBIMU OT
APYrnx CEKTOPOB OGLLIECTB, KOTOPbIE B HACTOSILLLEEE BPEMS TOCMOACTBYIOT B 3TUX CTpaHax uUnm
nx YacTtsx. OHU COCTaBMSAOT B HACTOsILLIEE BPEMS HE JOMUHUPYHOLLME CEKTOPbI 0bLLecTBa 1
MOJSHbI PELUMMOCTM COXPaHsiTh, pa3BmBaTb U NepeaaBaTtb OyAyLIMM NOKONEHUSIM CBOU
MCKOHHbIE TEPPUTOPUN U CBOK 3THUYECKYHD CAMOBLITHOCTb B KAYECTBE OCHOBLI AS1S
NPOAOIMKEHMS] CBOETO CYLLECTBOBAHUS KaKk HapOA40B, B COOTBETCTBMMN CO CBOUM
COGCTBEHHBIMM KYNbTYPHBIMU OCOBEHHOCTAMM, COLManbHbIMU UHCTUTYTaMK U MPaBOBbLIMM
cucTteMammy.

Cratbsa 1 KoHseHumn MOT 0 KOpeHHbIX Hapoaax U Hapogax, BeayLmnx nnemeHHomn obpas
XM3HM B HE3ABUCUMBbIX CTpaHax, rnacut, 4to KoHBeHUUs pacnpocTpaHsaeTcs:

«(a) Ha Hapopbl, BeayLLme nremMeHHon o6pas X13HN B HE3aBUCKMbIX CTpaHax, colmarbHble,
KyNbTYPHbIE M SKOHOMUYECKMNE YCITOBUS KOTOPbIX OTNINYAIOT UX OT APYrux rpynn
HauMOoHanbHOro coobLlecTBa 1 NONoXeHNe KOTOPbIX PErynmpyeTcs NONIHOCTLI0 UMK
4YaCTUYHO MX COBCTBEHHbLIMM 0ObIYasMM N TPAQULMSMIA, UNX cneumanbHbIM
3aKoHO4ATeNbCTBOM;

(b) Ha Hapoabl B HE3aBMCUMbIX CTpaHax, KOTOpble pacCMaTpMBaOTCS Kak KOPEHHbIE BBUAY
TOrO, YTO OHU SIBMNSIOTCSA NOTOMKaMM TEX, KTO HACensin CTpaHy unm reorpaduyeckyto
obnacTb, YacTblo KOTOPOK SIBNSIETCS AaHHAs CTpaHa, B NepUoL ee 3aBOEBaHUS UNn

®  Cm. OTueT BOMC 0 MUCCHSIX MO YCTAHOBIIEHMIO (DAKTOB, KACAOLLMXCS MHTENMEKTYarbHON COBCTBEHHOCTY 1

TPAOUUMNOHHbLIX 3HaHWM (1998-1999 rr.), 03arnaBneHHbI «Hyxabl 1 YasiHUsA HocUTeNen TpaguLMOHHbIX
3HaHWI B 06NacTy MHTENNEeKTyanbHON cO6CTBEHHOCTUY, CTP. 23. CM. Takke CNUCOK M KpaTKoe TEXHUYECKOe
NosiCHEHNE pas3nUyHbIX POPM, B KOTOPbLIX MOXHO HanTu TpaguumoHHbele 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
nyHKT 41 MNpunoxeHus.
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KONMOHM3aLUW UNW B NEPUO YCTaHOBINEHUS CYLLIECTBYHOLLMX rOCYAapCTBEHHbIX rPaHuL, 1
KOTOpble, HE3aBUCMMO OT UX NPaBOBOrO MOJSIOXKEHMS!, COXPaHSOT HEKOTOPbIE UM BCE CBOM
coumanbHble, 3KOHOMUYECKUE, KyNbTYPHbIE N NOMUTUYECKUE UHCTUTYThI» .

B Cnuncke cokpallenuin n rmoccapumn TepmmHoB Mporpammel OOH no okpyxatolen cpege
(FOHE) copepxunTca crnepytollee onpeaeneHme «KKOpeHHoro Hapoga/HapoaoB»:
«YHMBEpCanNbHOro, CTaHAapPTHOrO ONpeAeneHns 3Toro TepMmHa He cyuectsyeT. OBbIYHO
CUYNTaETCH, YTO ATOT TEPMUH BKIHOYAET YNEHOB KyNbTYPHBIX rPYMn U UX MOTOMKOB, KOTOPbIE
MMEKT UCTOPUYECKYHO MPEEMCTBEHHOCTb UIK CBSI3b C ONpPeAeneHHbIM PETMOHOM UMK
4YacTAMW perMoHa, KOTopble HACensaT UMK paHee Hacenanu 3ToT PervMoH Ao ero
nocneaymroLlen KoNoHn3aunm nnn 3axeaTta NMbo Hapagy ¢ ApPYrMMUn KynbTYPHbIMU rpynnamm
B xo4e hopMMpPOBaHMSA HaLMOHANbLHOIo rocyaapcTea, Moo NpoXnBanu He3aBMCUMO U Obinn
no 6onbLuen YacTn N30NMpPOBaHbI OT BIIMSHUSA YTBEPXKAAEMOro HauMOHamNbHbIM
rocy4apcTBOM PYKOBOACTBA, U KOTOPbIE B 3TUX YCNOBUAX COXPaHUIMU, NO MEHbLUEN Mepe
4YacTM4YHO, CBOM Cneunduyeckme A3blKoBble, KyNbTypHbIE U coumanbHble/OpraHn3aunoHHbIe
0COBEHHOCTM M 3a CYET 3TOr0 COXPaHST HEKOTOPYH 000COGNEHHOCTL OT OKpY»KatoLLEero
HaceneHuns 1 QOMUHUPYHIOLLEN KynbTypbl HALMOHANbLHOrO rocyaapcTea. TepMUH Takke
BKJIIOYAET HAPOAbI, KOTOPblEe OTHOCAT cebs K KOPEHHbIM Hapoaam, 1 Te, KOTOPbIX Apyrue
rpynmnbl NPU3HAIOT TaKOBLIMUY >,

BceMupHbIi GaHk Ucnonb3yeT TEPMUH «KOPEHHbIE HAapoadbl» B LUMPOKOM CMbICIe Ans
0603Ha4YeHNs1 OTAENbHbLIX rPYMM, KOTOPbIE B TOW UM UHOW CTEMEHN OTBEYaloT CreayoLmm
XapaKTepucTMKaM:

(i) camompgeHTUdUKaUKNA B Ka4eCcTBE YSIEHOB 0COBON KOPEHHOW KyNbTYPHON rpynnbl 1
NPU3HaHWE OCTanbHbIMWN UX NPUHALEXHOCTM K 3TON rpynne;

(i)  3aBMCUMOCTb rpynnbl OT apeana obuTaHus ¢ YeTKUMK reorpadnyeckumm
XapakTepucTMKkamu Unm CKOHHOM TePPUTOPUN B panoHe OCYLLLECTBMEHMS NPOEKTa, a Takke
OT NPUPOAHbIX PECYPCOB, KOTOPbIE CBSA3aHbl C 3TUM apeariom obutaHmsa n TeppuTopuen;

(iii)  Hanuune KyNbTYPHbIX, SKOHOMUYECKUX UIN MONIUTUYECKMX UHCTUTYTOB, OCHOBaHHbIX Ha
06bl4asix 1 OTNMYAIOLUXCS OT COOTBETCTBYHOLLMX UHCTUTYTOB OMUHUPYHOLLLEro obLecTBa 1
KynbTypbl; W

(iv) Hanuume cobCTBEHHOrO A3blka, KOTOPLIN HEPEAKO OTNMYaeTcs oT oULnanbHOMo
3blka JaHHO CTpaHbl N pervioHa’®.

Monutuka MOCP B O0THOLWEHUN paboThbl C KOPEHHBIMU Hapogamu, paspaboTaHHas
MexayHapoaHbiM (OOHOOM CENbCKOX035MCTBEHHOrO pa3sutusa (MPCP), rmacuTt, 4To «B
COOTBETCTBUM C MEXOYyHapOa4HOM npa|<T|/||<0|7|77 N B Lensax HacTosiwen nonutukn, MOCP

& Cratba 1 KoHuBeHuuy MOT Ne169 o kopeHHbIX HapoAax U Hapoaax, BeAyLiMX NieMeHHoh obpas nU3Hu B

HEe3aBMCUMBbIX CTPaHax.
Cnuncok cokpalleHuii u rmoccapuii TepmuHoB KOHET, goctynHbin Ha:
http://www.unep.org/dec/onlinemanual/Resources/Glossary/tabid/69/Default.aspx

Cwm. OnepaumoHHas nonutuka 4.10 «KopeHHble Hapoabl», BceMupHblid 6aHk, 2005 r.; [PkoH XeHpUKCeH:
OcHoBHble npuHUunbl peanusaunn KonseHummn MOT Ne169, 2008 r.

[daHHasa cHocka siBnseTcs YacTbio onpeaeneHus] KouseHuma MexayHapoaHow opraHvMsauuny Tpyaa o
KOpEHHbIX Hapodax U HapoAax, BeayLux nremMmeHHon obpas Xn3Hu B He3aBMCUMbIX cTpaHax, 1989 r.
(Ne169), Oeknapaumss OOH o npaBax kopeHHbIx Hapogos 2007 r., Pykosogsawme npuHumnel FTOOHBP,
KacatoLmecs BONpoCoOB KOpeHHbIX Hapoaos, 2008 r., MNMocTosiHHbIN hopym OOH no Bonpocam KOpeHHbIX
HapogoB (npu SkoHomuyeckom n CoumaneHom CoBeTe), Mexy4ypexaeHyeckas rpynna nogaepxkv no
BOMpocam KopeHHbIX Hapoaos v NnaH gencteun OOH ans sToporo MexayHapoaHoro gecatmnetus
KOpPEHHbIX HapoaoB Mupa (cM. [NpunoxeHue ). Te xe kputepum ucnoneaytotcs PAO B ee NONUTUKE B
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6yneT ncnonb3oBaTh paboyee onpeaeneHe KOPEHHLIX HAPOAOB, OCHOBAHHOE Ha
crnenyoLwmnx KpUTepUsX:

. Gonee paHHee No BPeEMeH 3acerieHne 1 UCMoNb3oBaHMe onpeaerieHHon TeppuUTopum;
. [0GPOBONBLHOE YBEKOBEYMBAHME KYIbTYPHbLIX OCOGEHHOCTEN, KOTOPbIE MOTYT
BKIOYATb TaKMe acnekTbl, Kak s3blK, colpanbHasi opraHu3auus, penurus n 4yxoBHble
LLEHHOCTW, PEXMMbI NPOU3BOACTBA, 3aKOHbI U UHCTUTYTI;

° CaMOVID,eHTI/I(bVIKaLlI/IFl, a TakKxKe npusHaHune gpyruMmu rpynnamum ninun rocyaapCrteseHHbIMA
opraHamun B Ka4ecTtBe OTAENbHOM 06LLI,HOCTI/I nogen; n
° OnbIT CyweCcTBOBaHUA B YCITOBUAX I'IOpa6OLIJ,eHVIFI, MaprumHanmsauum, nmieHunaA

COBCTBEHHOCTY, U30MALMW MU AUCKPUMUHALIMNY» '°.

B paspabotanHon MNporpammor OOH no okpyxatowen cpege (FKOHEM) Monutnke B
OTHOLLUEHWUM paboTbl C KOPEHHLIMM HapoAaMuU’® rOBOPUTCS O TOM, YTO: «...(a) KOPEHHble
HapOoAbl, Kak NPaBuIio, NPOXMBAKOT HA MCKOHHOW TEPPUTOPUM C YETKMMU reorpadomnyecknmm
XapaKTepucTukamm (MnNu cCoXpaHaT 3aBUCUMOCTb OT Hee); (b) Ha cBoen TepputTopumn
06bIYHO COXPaHAT 0COBbIE KyNbTYpHbIE, SKOHOMUYECKNE NN NONUTUYECKNE UHCTUTYTHI;
(c) OBbIYHO CTPEMATCA K COXPAHEHUIO KYNbTYPHbIX, reorpaddu4eckmx U MHCTUTYLMOHANbHbIX
ocobeHHOoCTEN, a He K MOMHOM acCMMUNALMK B HaumMoHanbHoM obuiectee; n (d) oTHocaT
cebs K KOpeHHbIM Hapogam Uy Hapodam, BeAyLUMM MieMeHHON obpas XU3HuU.

HecmoTps Ha Hanuune oBLLUMX XapakTepUCTUK, He CYLLLECTBYET e4MHOro 06LLEeNPU3HaHHOMO
onpeaeneHns KOpeHHbIX HAapo4oB, KOTOpPOoe OTpa3uIo Gbl Bce pa3Hoobpasne aTUX HAapOaoB.
Kak npaBuno, B kayecTBe OCHOBOMOAratoLLEero KpUtepusi Ans onpeaeneHus Toro, ABNSTCS
NN T€ UMW MHbIE TPYNMbl KOPEHHBIMU UM BeayLLMMU NNeMEHHON 06pas KN3HM,
paccmaTtpuBaeTcs X caMouaeHTUdMKaLnUa B Ka4ecTBe KOPEHHOro Hapoda Unu Hapoaa,
BeAYLLEero nieMeHHon o6pas XusHu, Hapsay ¢ TakMMU ApYrMMU XapaKkTepuCcTMKami, Kak
A3bIK U reorpaguyeckoe NnosioXKeHne 1 CoCpefoTOUEHME.

B 3akoHe lNepy Ne 27811 «O BBEOESHUMN pEXMMA OXPaHbl KOMNEKTUBHBLIX 3HAHUA KOPEHHbIX
HapoJoB, NOMyYEHHbIX MOCPEACTBOM UCMONb30BaHMsA BUONOrMYECcKnX pecypcoB» OT 24 nons
2002 r. «kopeHHble HapOAbl» ONpeaenstTca Kak «abopureHsl, obnagarowme npaBamu,
KOTOpble CyLLecTBOBanNu! 4o o6paszoBaHUSA NepyaHCKOro rocygapcraa, COXpaHSoLLne CBOK
COBCTBEHHYIO KyNbTypy, 3aHUMAaOLLNE KOHKPETHYIO TEPPUTOPUIO U NpU3HatoLLne cebs
TakoBblMU. K HUM OTHOCATCS Hapoabl B 4OGPOBOMBHON N30MSLMM UIK T, C KOTOPbIMWU HE
YCTaHOBIEHbI KOHTAKTbI, @ TaKKe CeNbCKMe N KOPEeHHbIE OOLLNHBI. TEPMUH KKOPEHHbIE»
OXBaTbIBAET M MOXET ObITb NCMOMb30BaH B KAYECTBE CUHOHMMA CIOB «abopuUreHHbIe,
«TPAOULMOHHBIEY, «3THUYECKNEY, KMPEOKOBbLIEY», KUCKOHHbIE» UMW APYron hopMbl
NoaobHbIX CIIOBY.

Ewe ogHMM TepMUHOM sIBRISIETCS TEPMUH «abopureHHble». Okcdopackmii cnosapb
onpegenseTt TepMuH «abopureHHble» kak (1) «[...] noan, pacTeHnsa 1 XMBOTHbIE:
obuTaloLme Unm CyLecTByOLNE Ha 3eMie C APEBHENLLMX BPEMEH; CTPOro UCKOHHbIE,
KopeHHble»; (2) «[...] HacensaBLIME CTpaHy UNK 3aHMMaBLLNE ee OO NPUXO4a eBPONENCKNX
KOMOHMCTOB M TEX, KOr0 OHX NpuBenu ¢ cobon»; un (3) «[...] MMetoLwme oTHOLEHME K
abopureHam ABCTpanum unm ux s3bikam, TIMGO XxapaKkTepHble ANA HUX».

OTHOLLIEHMN KOPEHHbIX HAPOAOB 1 HAPOJOB, BeAyLLMX NNeMeHHOW 06pas XunsHn (ZOoCTynHa no agpecy:
http://www.fao.org/docrep/013/i1857¢/i1857e00.pdf)

HocTynHo no agpecy: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf

HocTtynHo no agpecy:
http://www.hreoc.gov.au/social_justice/conference/engaging_communities/unpan021101.pdf
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B ctatbe 35 KoHcTutyuuun KaHagbl oTmevaetcs, 4To «[...] KopeHHble Hapoabl KaHagbl
BKNIOYAKOT nHOenueB, MHyYUTOB N MeTncos KaHaael». B 1996 r. KaHagckas KoponeBckas
KOMMCCUSA MO KOPEHHbIM HAapoA4aM CaMOCTOATENBHO onpeaenuna CBOK LieneByto rpynny
cnegyrowmnm obpasom: «... op2aHUYeCcKue noaumu4yeckue U KynbmypHble obpa3osaHus,
KOmopble UCmopu4ecKU 80CX005iM K KOPEeHHbIM HapoOam CesepHOU AMEPUKU ...».

KopeHHbIMUK SIBNSIHOTCS Te 0BLWMHbBI, HApoabl U HaUMK, KoTopble, 06naaas MCTOPUYECKon
NPEEMCTBEHHOCTbLHIO C 06LLeCTBaMK, NONMYYMBLLUUMU Pa3BUTUE HA UX TEPPUTOPUSIX A0
BTOPKEHUS UMM KOMOHU3aUUK, cunTatoT cebst OTNMYHBIMUK OT APYrMX CEKTOPOB 06LLECTB,
KOTOpblE B HACTOsILLIEee BPEMS FOCNOACTBYIOT Ha 3TUX TEPPUTOPUSIX UMM YACTAX ITUX
Tepputopuii. B HacTosiLLee BpeMsi OHM COCTaBNSIOT HEAOMUHMPYOLME ceKTopa obLiecTsa u
PeLINTENbHO HACTPOEHBI Ha COXpPaHEHWe, pa3BuTe U nepedady OyayLnUm NOKONEHUSAM UX
NCKOHHbIX TEPPUTOPUIN N 3THUYECKOWM CaMOBbLITHOCTU B KAYECTBE OCHOBbI ANS AanbHENLLEro
CYLLECTBOBAHUS Kak Hapo4oB B COOTBETCTBUUN C MX COBCTBEHHBLIM KYNbTYPHbLIM YKIagom,
coumanbHLIMU UHCTUTYTaMKM 1 npaBoBbIMK cucTemamn®.

HapyweHue npaB

CornacHo topuanyeckomMy crioapto bnaka, HapyLleHnem npae sBnsieTcs AeNCcTBue,
NpenaTCTBYHOLLEE peanu3aun O4HOMO U3 UCKMIYMTENbHBIX NpaB Bnagenbla npaea
MHTennekTyanbHon cobcTBeHHoCTU. COBCTBEHHO B chepe aBTOPCKOro npasa U CMEXHbIX
npaB HapyLLeHeM Npae sSiBNSieTCst AENCTBME, OCYLLECTBNEHHOE B OTHOLLEHUM
npon3BeaeHusl, OXPaHSEeMOro aBTOPCKMM NPaBOM UK SIBNSOLLErocst 06 bEKTOM CMEXHbIX
npaB, 6e3 pa3pelleHns BnaaenbLia aBTOPCKOro npasa UM COOTBETCTBYHOLLMX CMEXHbIX
npaB B criyyasix, korga TpebyeTcs nonyyeHue Takoro paspewieHusi. OTBETCTBEHHOCTb 3a
HapyLleHWe NpaB MOXET CYLLECTBOBAaTb HE TOSIbKO HAa OCHOBE MPSIMOI OTBETCTBEHHOCTH (3a
cob6CTBEHHO COBEPLUEHHOE HECAHKLMOHNPOBAHHOE AESIHWE), HO U HA OCHOBE
«OTBETCTBEHHOCTU 3a COAENCTBME» UMK «CyBCMaNAPHON OTBETCTBEHHOCTU» '

In-situ

CornacHo ctatbe 2 KoHgeHyuu o buonoau4deckom pa3Hoobpasuu 1992 r.: «ycnosus in-situ»
O3HauvalT «YCNOBUS, B KOTOPbIX CYLLLECTBYHOT rEHETUYECKNE PECYPCbI B paMKax 9KOCUCTEM U
€CTECTBEHHbIX MECT 0OUTaHNSA, MPUMEHUTESIBHO K OAOMALUHEHHBIM UMK KyNbTUBUPYEMbIM
BMaam — B TON cpede, B KOTOPOW OHM NpMoBpenn CBOM OTNNYNUTENBbHBLIE NPU3HAKNY.

HemaTepuanbHoe KynbTypHOe Hacnegue

CornacHo topmngunyeckomy cnosapto briaka, «kHemaTepuanbHbli» 03Ha4YaeT «He UMEKOLLMIA
domsmnyeckon hopmbl». B NpoTMBOMNONOXKHOCTL €MY CITOBO «MatepuanbHbIiny onpenensieTcs
Kak «MMetoLnin unm obnagarowmnn dpusndeckomn oopmon; BELLLECTBEHHbIN; MOTYLLNA BbITb
0CA3aeMbIM 1 BUOUMBIM; Pas3nuyunuMbliny.

«HemaTtepuanbHoe KynbTypHOe Hacrnegune» onpegeneHo B KoHeeHyuu ob oxpaHe
HemamepuasibHo20 KyrbmypHo20o Hacriedusi 2003 r. OpraHusaumm O6beanHeHHbIXx Hauuin
no Bonpocam obpasoBaHus, Haykn u kynbTypbl (OHECKO) kak «obbivan, hopmbl
NpeacTaBneHNst N BbIPAXXEHWs!, 3HAHUS1 U HaBbIKWN, — A Takke CBA3aHHbIE C HUMU
WHCTPYMEHTbI, NpeamMeTbl, apTedakTbl U KyNbTypHbIE NPOCTPAHCTBA, — NPU3HAHHbIE

80 Mopkomuccus OOH no npeaynpexaeHnio AncCkpnMmmHaumm n 3aliute MeHbLlUMHCTB U ee nccrieqoBsaHne

npobnembl AUCKPUMUHALIMN KOpeHHOro HaceneHus, aokyMeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHKT
379 (1986 r.).

My6nukauuns BOUC «PykoBogcteo BOUC no goroBopam B 06nactu aBTOPCKOro npaea M CMEeXHbIX Npas u
"moccapwii TepMUHOB MO aBTOPCKOMY MpaBy U CMEXHbIM npaBam», cTp. 293.
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coobLecTBamu, rpynnamm 1, B HEKOTOPbIX CIyYasix, OTAENbHbIMU fMLAMN B KAYECTBE YacTu
UX KyNnbTypHOro Hacneausi. Takoe HemaTtepuarnbHoe KynbTypHOe Hacreave, nepegaBaemoe
OT NOKOJNEHUSI K NOKOSIEHMIO, MOCTOSIHHO BOCCO34aeTcs coobLiecTBamu 1 rpynnamm B
3aBUCHMOCTU OT OKpYXKatoLen UX cpefbl, X B3aMMOOENCTBMS C NPUPOAON U UX NCTOPUMN U
hopMUPYET Y HUX YYBCTBO CaMOBBLITHOCTM U NPEEMCTBEHHOCTU, COAENCTBYS TEM CaMbIM
YBaXXE€HMIO KyNbTYPHOro pasHooGpasusi U TBOpYecTBY YeroBeka. [Ins uenen HacTosiwei
KoHBeHUMM NpUHMMaETCs BO BHMMaHWE TONbKO TO HEMaTepuarnbHoe KynbTypHOe Hacneauve,
KOTOPOE COrnacyeTcsi C CyLLECTBYHOLUMMUN MEXAYHAPOAHO-NPAaBOBLIMU akTaMu Mo npasam
yernoBeka 1 TpeboBaHMAMN B3aUMHOIO YBaXXeHUS1 Mexay coobLiecTBamu, rpynnamm u
OTAENbHBbIMM NULIAMK, a TakKe YCTOMYMBOIO PasBUTUSI».

KoHBeHUMA rnacut Takke, YTo «HemaTepuarnbHoOe KynbTypHOe Hacrneane» nposiensieTcs, B
4YacTHOCTW, B crieaytoLmx obnactsax: (a) ycTHble Tpaguumnm n opMbl BelipaXKeHust, BKoYas
A3bIK B KAYECTBE HOCUTENSA HEMAaTEepUanbHOro KynbTypHOro Hacnegus; (b) ncnonHurensckue
NCKyCCTBa; (C) obblyan, obpsiabl, NpasaHecTBa; (d) 3HaHUA 1 0bblbaun, OTHOCALLMECS K
npupoae 1 BCeNeHHOW; (e) TpaanLUNOHHbIE pemecrna.

LlenocTtHOCTb

[MpaBo Ha LEenoCTHOCTb — 3TO NPaBO Ha NpeJoTBpaLLeHe HECAHKLUMOHMPOBAHHbIX
nepeaernok U uaMeHeHwit npoussegenns® Mocne nepecmotpa B 1949 r. Ha KOHdEpeHLMN B
Bbptoccene bepHckol KoHseHyuu 06 oxpaHe nnumepamypHbIX U XyO0XKeCmMEEHHbIX
npoussedeHul 1971 r. B TEKCT cTaTbk 6bis Gbina gobaBneHa hopmynMpoBKa O 3anpeTe
NPOYNX NOCAraTenbCTB Ha YKa3aHHOE NPOu3BeAEHNE, KOTOPble HAHECYT yuepd YyecTn nnm
penyTauum aBTopa.

PykoBopgsiLive NnpMHUUNbI B 061acTU MHTENNEKTyanbHOU CO6CTBEHHOCTM MO JOCTyNy
M COBMECTHOMY MOJSIb30BaHUIO BbIrogamm

HaunHas ¢ nepson ceccun, MKI'P nogaepxumsan paboTy, HanpaBreHHyo Ha pa3paboTky
pykoBoasawwmx npuHumnos BOUC B obnactu nHTennektyanbHOM COGCTBEHHOCTM NO AOCTYNy
N COBMECTHOMY UCNONb30BaHWIO BbIrod. Bbbino npeanoxeHo, 4Tobbl 9T pyKoBOASLLNE
NPVHLUMNbI BbINTM OCHOBaHbLI HA cUCTEMaTUYeCKOM 0630pe AeCTBYOLWMX U TUMOBbIX
KOHTPAaKTHbIX cornatueHui B goopme 6asbl gaHHbix BOUC, cogepxalumi cornalleHns B
o6nacg3v| GropasHoobpasns, cBA3aHHbIE C JOCTYNOM M COBMECTHbLIM UCNOSb30BaHNEM
BbIrog .

MepBbiii NpoekT® Bbin NOAroTOBMEH C Y4ETOM ONepaTUBHLIX MPUHLIMMOB, OnpeaeneHHbIX
MKIP gns pa3paboTku Takux pykoBOAALMX NPUHLMNOB®. 3TOT NpoekT 6bin nosxe
06HOBIEH C y4eToM Lieneit cemHaauaToi ceccun MKIMP.

Llenb pykoBogsLMUX NPUHLMMNOB B 06/1acTN MHTENNEKTyarbHON cob6CTBEHHOCTH AN AoCTyna
N COBMECTHOrO Nosb30BaHNs BbirogaMuy 3akmntoyaeTcs B 0kasaHMmM NoMOLLM NpoBangepam v
nony4aTensim reHeTUYeCKUX PecypcoB, B npoLecce obcyxaeHns, pa3paboTkm U NoArOTOBKM
MPOEKTOB 31EMEHTOB B3aNMOCOr1aCoOBaHHbIX YCIOBUIA AN 4OCTYNa K FeHETUYECKUM

82 Cwm. Cam PukeTcoH un xerH C. TMH30ypr, MexxdyHapoOHOe agmopcKoe rpaso U CMeXHbie rnpasa — 8

pamkax u 3a pamkamu bepHckol Koneeruyuu, Oxford, Vol. 1., ctp. 602
8 Cm. nokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.
8 Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (T'eHeTnyeckne pecypcbl: MNpoekT pyKoBOASALMX NPUHLMMOB B
OTHOLLEHMM JOCTyna 1 CnpaBeaIMBOro COBMECTHOIO NOMb30BaHNSA BbIrofamu)
Cwm. onepaTuBHble npuHumMnbl B gokymeHTe WIPO/GRTKF/IC/2/3, Pasgen V.B, ctp. 50
Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12 (FeHeTu4eckune pecypcbl: MpoekT pykoBOAALMX NPUHLIMMNOB B
obnacTu HTeNneKTyansHON coGCTBEHHOCTM B OTHOLLEHUW AOCTYMNa U cnpaBeAsiMBOro COBMECTHOMO
Monb30BaHNs BbIro4aMu: OGHOBIEHHbIA BapyaHT)
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pecypcamM 1 COBMECTHOrIO Nonb30BaHus Bbirogamvi. OHU MNMAOCTPUPYIOT NPaKTUYECKMe
Bonpockl VIC, ¢ KOTOpbIMW MOTYT CTOSIKHYTbCSI NPOBaAEpbl U nonyyateny npy obcyxaeHnm
COrnalleHnsi, KOHTpakTa unu nuueH3nn. PasHoobpasune HaunoHanbHOro 3akoHoAaTenbCTBa
N NPaKTUYECKNX MHTEPECOB NPOBanaepoB 1 Nnonyvartenen MOXeT NPUBECTU K LUMPOKOMY
AnanasoHy BO3MOXHOCTEN BbIOOpa nNpu 06Cy>XaeHUN 1 NoAroTOBKE NpOeKTa pearbHbIX
nonoxeHun. MoaTomy pykoBoAsALLME NPUHLUMNBI MOTYT OKa3aTb NOAAEPXKKY NpoBangepam u
nonyyarenam B o6ecneyeHMn paBHONPaBHOro JOCTYNa U COBMECTHOIO Nofb30BaHuWs
BbIr0AaMM Ha B3aMMOCOr1acoOBaHHbIX YCIOBUSAX, HO NpeaycMaTpyBaTtb O4HY MOAENb MUIK
Habop BapnaHTOB.

Kpome Toro, HUYTO B 3TUX PYKOBOASALLMX NMPUHLIMMNAX HE AOIMKHO UCTONKOBBLIBATLCS Kak
3aTparvBaloLlee CyBepeHHbIe NpaBa rocygapcTB Ha UX NPUPOAHbIE pecypchl, BKIOYas nX
npaBo yYCTaHaBNMBaTb YCINOBUS M NMOMOXEHNs ANs A0CTyna U COBMECTHOro Nofb30BaHus
Bbirogamu. PykoBoasiine npuHUmnbl AOMKHbI BbiTb TONbKO 4OGPOBONBHBIMU 1
nnnoctpatnBHbiMU. OHM He NpeaHasHaYeHbl ANs 3aMeHbl COOTBETCTBYHOLLENO
MeXAyHapOAHOro, PerMoHanbHOrO W HALMOHANBLHOTO 3akoHoAaTenbeTBas .

TpaanLMOHHbIE 3HAHMS! YacTO CBSI3aHbl C FEHETUYECKUMW pecypcamMm, 1 3TO MOXET OaTb
LleHHOe NpeacTaBneHre 0 TOM, Kak FeHETUYECKME PECYPChl MOXHO COXPaHUTb, NoaaepXatb
W MCMonb3oBaTh Ha 6naro YenoseyecTa™. PykoBoasLLME NPUHLMMbI TAIOKE
PacnpoCTPaHAITCA Ha TPAAULIMOHHBIE 3HAHWSA, CBA3aHHbIE C reHeTNYeckuMn pecypcamn®.

MexpgyHapoaHasa nateHTHasa knaccucpumkauma (MIK)

MexayHapogHasa nateHTHas knaccudmnkaunsa (MINK) onpegenseTcs kak «nepapxudeckas
cucTema, B KOTOPOW BCA TEXHMKA B LIENOM nogpasgeneHa Ha pag pasgenos, Knaccos,
nogknaccos u rpynn. Knaccudukaumna 9snseTca He3aBUCUMbIM OT S13blka MHCTPYMEHTOM,
He3aMeHMMbIM Npu NpoBeAEeHNN NoNCKa NaTEeHTHbLIX AOKYMEHTOB Ha onpeaeneHme
N3BECTHOTO YPOBHSA TEXHUKM B KOHKPETHO TeXHUYeckomn obnactu»™.

MK 6bina yupexaeHa Cmpacbypackum coanaweHuem o MexdyHapoOHOU nameHmHoU
knaccugpukayuu 1971 r. Crtatba 2(1)(a) npegycmaTtpusaeT, 4Tto «Knaccudpumkaums
BkrntoyaeT: (i) TekcT, paspaboTaHHbIN COrnacHoO NofoXeHusamMm EBponenckon KOHBEHLMM Mo
MexayHapoaHou knaccudukaumm naTeHToB Ha n3obpeTteHns oT 19 aekabpsa 1954 r.
(HasbiBaeMou HWxe «EBponewnickasi KOHBEHLUA» ), KOTOPbIA BCTYNUIT B CUITY M Obin
onybnukoBaH "eHepanbHbIM cekpeTapem EBponerickoro Coseta 1 ceHTs0pst 1968 r;

(i) nameHeHus1, kKOTopble BCTYNUIIM B CUNY COrnacHo ctatbe 2(2) EBponenckon KOHBEHLNN
A0 BCTynneHusi B cuny Hactoswero CornaweHns; (iii) naMeHeHus1, BHECEHHbIEe
BMOCMNEACTBMM B COOTBETCTBUM CO CTaTbeW 5, KOTOpbIEe BCTYyNatT B CUITY COrfacHo
NONOXEHUAM cTaTbu 6».

N3o6peTaTenbCKMi ypoBeHb

M3o6peTaTenbckuin ypoBeHb (Takke onpegensemblii Kak «k HeOYeBUOHOCTbY») ABMsSeTCH

OLHUM 13 KpUTEPUEB NATEHTOCNOCOOHOCTH, CBA3AHHbIN C BOMPOCOM O TOM, 6bIf10 6bl

n3obpeTeHne oyeBMaHbIM AN nvua, obnagatowero o6biYHbIMM 3HAHUAMM B AA@HHOM
91

obnactn®.

87
88

Tam xe.

Tam xe, cTp. 4 NpunoxeHus.

8 Cwm. gokyment WIPO/GRTKF/IC/17/INF/12.

% Tnoccapuit BOWC Ha noptane PATENTSCOPE.

o CnpaBoyHnk BONC no uHtennektyanbHon cobcteeHHocTH, Mybnumkauma BOUC Ne489 (E), 2008 r., cTp. 20.
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B cootBeTcTBMM co cTaTben 33 PCT 3asBneHHoe n3obpeTeHne cuntaeTcs
COOTBETCTBYHLLUNM N3006peTaTenbCKOMy YPOBHIO «ECIN OHO, MPUHMMAsi BO BHUMaHNe
NPeALlecTBYOLWNIA YPOBEHb TEXHUKW, ONpeaeneHne KoToporo coagepxmTca B HCTpyKuun, He
ABNSAETCS 0YEBMAHbIM AN1S CNeunanncToB B JaHHOW obnactmy.

B ctatbe 56 EBponeickon nateHTHoM koHBeHUMK 1 Pasgene 35 U.S.C. 103 cogepxartcs
aHanornyHble onpegenenus. B Pasgene 35 U.S.C. 103 ucnonbayeTtcst 3KBMBANEHTHLIN
TEPMUH «HEOYEBMAHbLIA OOBLEKTY.

JInueH3noHHbIe cornaweHus

JInuEeH3MOoHHbIE cornalleHns onpeaensTcs Kak cornaweHus, npegycmaTtpueatoLime
onpeeneHHoe pa3peLleHHOe UCMoNb3oBaHMe MaTepuanoB Unn npae, KOTopble
YNONHOMOYEH NpefoCcTaBnsATb NPoBanaep, HaNnpMMep, cornalleHns O NIMLEH3UPOBaHMUN
MCMONb30BaHUS FTEHETUYECKUX PECYPCOB B KAYECTBE Hay4HO-MCCrenoBaTeNbCKUX CpeacTs,
MK O NULEH3NPOBAHNM NCMONb30BaHUS B3aNMOCBSI3aHHbIX TPaAULMOHHbBIX 3HaHWUIA UNnn
APYTVX NpaB MHTENNeKTyanbHoi cobcTBEHHOCTU™.

OrpaHunyeHus

CornacHo topuanyeckomy crioBapto Bnaka, «orpaHMueHUe» 03HayaeT akT YCTaHOBMEHWS
OrpaHWUYeHit, OrpaHUYEHHOCTb, OrpaHNyMTeNbHas Mepa. CIOBO «OrpaHNYeHNsI»,
NCNONb3yeMoe Hapsdy CO CIIOBOM UCKITIOUEHUS», O3HAYaeT «rpaHuLbl» Unu «npeaensi».®
[nsi coxpaHeHust Haanexaluero 6anaHca MHTepecoB npaBoobrnagaTtenei 1 nonb3osBaTeneii
OXpaHsieMbIX MPOU3BEEHUI 3aKOHbI B 06M1acTy aBTOPCKOro NpaBa MoryT npeaycMaTpuBaTh
onpeaeneHHbIe OrpaHUYEHUs UMYLLLECTBEHHBIX NPaB — CIydau, B KOTOPbIX OXpaHsieMble
NpoV3BEAEHVSt MOrYT UCMONb30BaThbCs 6e3 paspelleHns npaBoobraaaTens v Npy YCnosum
BbINMaTbl KOMNEHcaLumn unu 6e3 atoro ycnosus™.

B bepHckol KoHeseHyuu 06 oxpaHe numepamypHbIx U XyO0XecmeeHHbIX npouseedeHuli
1971 r. cogepxaTtca ycrnoBusi, B COOTBETCTBUM C KOTOPbIMU NpaBa aBTOPOB MOTYT ObITb
OrpaHunyeHbl, B CBA3M C YeM MOXET ObITb paspeLleHo cBo6o4HOe NCMOoNb3oBaHMe
nponsseaeHniti®. [ins onpegeneHns yCrnosuii, B COOTBETCTBUM C KOTOPLIMI MOXET BbITh
BBEJIEHO OrpaHnyeHne, paspaboTaHa TpexcTyneHyaTas nposepka®™. 3Ta nposepka TaKke
npegycmoTpeHa B ctatbe 13 CornaweHuns BcemmnpHon Toprosomn opraHusauum (BTO) no
TOProBbIM acnekTam npaB MHTennekTyanbHon cobctBeHHocTn 1994 r. (CornaweHus
TPUNC), ctatbe 10 Jorosopa BOUC no aBTopckomy npasy (A1) B kayecTBe NpoBEPKU
ANSA UCKMIOYEHUA 1 OrpaHNYeHnin BCeX MMYLLLECTBEHHbIX NPaB B paMKkax aBTOPCKOro npasa.
B ctatbe 16 [JoroBopa BONC no ucnonHeHmam n ooHorpammam (QND) ata npoBepka
pacnpocTpaHaeTCcs Ha npaBa UCMONHUTENEN n npomssoauTenen hoHorpamm, KoTopble
oxBaTblBaeT AaHHbIi gorosop®’.

CornawieHus o nepegayvye Mmatepuana

% CM. pokymeHT WIPO/GRTKF/IC/17/INF/12.
% YccnenoBaHue «VCKMIOYEHNS M OFpaHUYEHIs B aBTOPCKOM MPaBe 1 CMEXHbIX NpaBax», NOArOTOBIIEHO
Meepom Cupunennun, WCT-WPPT/IMP/1, 1999 r., cTp. 2.
*  Pa3sgen Be6-caitta BOUC, NOCBSLLEHHbI aBTOPCKOMY MpaBy U CMEXHbIM NpaBam:
http://www.wipo.int/copyright/en/limitations/index.html.
% MyHkT 1 cTatby 10.

MyHKT 2 cTaTtby 9.

My6nukauus BOUC «PykoBoacteo BOUC no noroBopam B 06nacty aBTOPCKOro npaea M CMEXHbIX NpaB u
"Moccapwuii TepMMHOB MO aBTOPCKOMY MpaBy U CMeXHbIM npasam», BOUC, cTtp. 313.
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CornaweHns o nepegaye maTepuana npeactaBnaT cobor cornaweHns, ncnonb3yemble B
KOMMEPYECKUX U aKkageMNYeCcKnx NapTHEPCKUX HayYHbIX MCCNeaoBaHMAX, BKITHOYAOLLMX
nepegady 6GMonornyeckux MaTepmanos, Takmx, Kak 3apoAbllieBas nnasMma, MMKPOOpraHnM3mbl
N KNeTOYHbIE KyNbTyphbl C Lienbio 06MeHa maTtepuanamm Mexay npoBangepom m
nonyvartenem v onpeaeneHne ycnosuimi 4oCTyna K rocy4apCTBEHHbIM KOMNEKUNSIM
3apo/bILLEBOii NNa3Mbl, CEMEHHbIM (hOHAAM UMW reHeTUYeckuM pecypcam in situ®®. BOUC
paspaboTana 6a3y gaHHbIX corfaweHmin B obnactn GuopasHoobpasuns, UMEHoLL X
OTHOLLEHWE K OCTYMYy N COBMECTHOMY UCMNONb30BAHWIO BbIFOA, COAEepXaLlnX KOHTPaKTHbIe
MONOXEHMA, KacaloLLMecs NepeaaYn u UCNoNb3oBaHUS reHeTuYecknx pecypcos™.
MponoBONbCTBEHHAS M CENbCKOX03AUCTBEHHas opraHnsaums (PAO) paspabotana n
npuHana B 2006 r. CtaHgapTHOe cornawleHne o nepegadve matepuana (CCIrM),
Heobxoaumoe ansa peanusaumm MexgyHapogHOro 4oroBopa 0 pacTUTENbHbIX rEHETUYECKNX
pecypcax Ans Npov3BOACTBa NPOAOBONbCTBUS M BEAEHUS cenbekoro xoasncTtea (2001 r.)'%.
B MpunoxeHnn | BOHHCKMX pyKOBOASALLMX NPUHLMNOB NO o6ecneveHnto gocTyna K
reHeTM4ecKMM pecypcam n COBMECTHOrO UCMOSb30BaHUA Ha CrpaBeanMBON U paBHON
OCHOBE BbIrof OT UX MPUMEHEHNSI COAEPXKATCS ANIEMEHTbI AN1A BKITOYEHWS B COrnalleHns o
nepegaye martepuarnos.

MuHumym gokymeHtauum PCT

B cooteetcTBMM € TNoccapmnem TepmmHoB PCT, MUHUMYM OOKYMEHTaLMM MOXET
onpeaenaTbecsa Kak «4OKYMEHTbl, B KOTOPbIX MeXAyHapoOHbIA MOUCKOBbIN OpraH AOKeH
OCYLLECTBMATb NOUCK COOTBETCTBYHOLLErO NPeALLEeCcTBYIOLLErO YPOBHS TEXHUKU. ITO Takke
OTHOCUTCSA K OpraHam MexayHapoaHOW npeaBapuTenbHOM 3KCNepTusbl ANg uenen
npoBeaeHnst akenepTuabl. [OKyMeHTauusa BKNOYaeT HEKOTOPbIE ONyGnMKOBaHHbIE
naTeHTHble OKYMEHTbI U HENaTEHTHYIO NTepaTypy, cogepallytocs B Crmcke,
onybnvkosaHHoM MexayHapoaHbiM 60po. MUHUMYM AOKYMEHTauMn nepeyncrieH B

npasune 34 MHcTpykumm kK PCT» ™.

B pykoBogsLLmMX NpuHLMIaxX Ans NpoBeaeHus MexayHapoaHoro noucka no npoueaype PCT,
MWUHUMYM OOKYMEHTaLMKN ANs MEXAYHAPOAHOro novcka onpeaensieTcs kak «nogbopka
[OKYMEHTOB, OpraHu3oBaHHas B cuctemaTuyeckon oopme (MNM AOCTYNHAs UHbIM
cucTemaTuyeckum obpasom) Ans uenen NpoBeaeHUst Moucka B COOTBETCTBUM C
OTHOCSALLUMMCS K 0B6BEKTY coaepkaHMeEM OOKYMEHTOB, KOTOpble NPeAcTaBnsoT cobom
rmaBHbIM 06pa3oM NaTeHTHblE AOKYMEHTbI, AONOMHEHHbIE PSAAOM CTaTel U3 NepuoanYeckmx
W3OaHWIA 1 OPYTUX BUOOB HENaTEeHTHON NuTepaTypbi» %2,

B despane 2003 r. Ha cegbMon ceccun 3acenannsa MexayHapodHbIX OpraHoB B pamkax
PCT 6b1n0 AOCTUrHYTO cornalleHne B NpUHLMNE O TOM, YTO AOKYMEHTaLMS no
TPaANLMOHHBIM 3HAHUAM AOMKHa OblTb BKIOYEHA B YacTb MMHUMYMa JokyMmeHTaumm PCT,
OTHOCSILLYIOCA K HenaTeHTHou nuTepatype'®. Hanpumep, B AokymeHTe « MUHUMYM
pokymeHTaumm PCT — Cnncok NepuoanyecKnx n3gaHui: nepuoanyeckne nsgaHus,
ncnonb3yemMble Ans Noucka n 3KCNepTu3bl» VIHAWNCKWIA XXypHan TpaauUMOHHBLIX 3HAHUIA K
Kopenckuii xxypHan TpaguumMOHHbIX 3HAHWI onpeaeneHbl Kak HenaTeHTHasi nuTepaTypa.

% Cm. nokymeHT WIPO/GRTKF/IC/17/INF/12

9 HocTynHo Ha: http://www.wipo.int/tk/en/databases/contracts/index.html

100 HoctynHo Ha: ftp:/ftp.fao.org/ag/cgrfa/gb1/SMTAe.pdf

101 HocTynHo Ha: http://www.wipo.int/pct/en/texts/glossary.htmi#M

102 MyHKT IX-2.1 PykoBOASALWMX NPMHUMMOB 4118 NPOBEAEHUSA MEXAYHapoaHOro noucka no npoueaype PCT
(nencrByeT ¢ 18 ceHTsI6ps 1998 r.)

MwuHumym gokymertauun PCT, gokymeHt PCT/MIA/9/4
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MeHbLUMHCTBO

CornacHo topuanyeckoMy crioBapto bnaka TepMUH «MEHbLUMHCTBO» 0603HaYaeT rpynmny
N1L, KOTOPble HEKOTOPbIM 06Pa3oM OTNMYaKTCA OT BONbLLUMHCTBA, B pe3ynbTaTte Yero ¢
HUMW MHOrA4a obpallalTCa HEO4MHAKOBO.

MeHbLUMHCTBOM SIBNSIETCS rpynna, B YCNEHHOM OTHOLLEHUM yCTynaroLas GonbLLNHCTBY
HaceneHusi rocygapcTsa 1 Haxoaswascs B HeAOMUHUPYHOLLIEM MOMOXEHUN, YNEHbI KOTOPOM
o6nagalT 3THUYECKUMU, PENUIMO3HBIMU UMK A3bIKOBBIMU XapakKTePUCTUKaMU, OTINYHBIMU
OT XapaKTePUCTUK OCTanbHOro HaCeNeHus, N KOTOpbIe UCMbITbIBAOT YyBCTBO COMMAAPHOCTMH,
[laXKe eCrin OHO He NPOSIBMSIETCSA SIBHO, HAMpaBIEHHOE Ha COXPaHEHMWE MX KyNbTypbl,

TpaauUMii, penurum unu sisbika ',

B cooTBeTCTBUM C [leknapauueit 0 npaBax nuL, NPUHaAnexalmx K HaLoHanbHbIM Um
STHUYECKUM, PEMMUTMO3HBLIM U SI3bIKOBLIM MEHbLUMHCTBAM 1992 r., nuua, NpuHaanexatime K
MEHbLUMHCTBAM, UMEIOT NPaBo NOMb30BATLCA AOCTOAHUAMM CBOEN KynbTypbl, MCOBEOBATbL
CBOI PENUMIO U OTNPABMSTb PENUIMO3HbIe 0BPAAbI, @ TakKe UCTONb30BaTh CBON S3bIK B
YaCTHO XW3HU 1 NYBRNYHO, CBOBOAHO 1 6e3 BMeLaTenbCTBA MU AUCKPUMUHALMM B KAKOW
bl To HU Bbino dopme'®. TocyaapcTBa OXpaHSIOT Ha MX COOTBETCTBYIOLLIMX TEPPUTOPHUSIX
CyLLIECTBOBAHWE N CaMOBBLITHOCTb HALMOHAMBHBLIX UMW STHUYECKX, KyNbTYPHbIX,
PENUIVO3HbBIX U S3bIKOBbLIX MEHBLLUMHCTB 1 MOOLLPSIOT CO3aHNe YCHOBWIA AN Pa3BUTUS ITON
caMo6bITHocT .

B cootBeTcTBMM C MexOyHapOoOHbIM Nakmom O epaxx0aHCKUX U noaumuyYecKux rnpasax
1966 r., B Tex cTpaHax, rge CywecTBYOT 3THUYECKNE, PENUTMO3HbBIE U SI3bIKOBbIE
MEHbLUNHCTBA, Nuuam, NpMHaaneXxawmum K TakuM MeHbLUMHCTBaM, HE MOXET ObITb OTKa3aHo
B NpaBe COBMECTHO C APYrMMM YrieHamMun TOW e rpynnbl NOfb30BaTbCsl CBOEWN KyNbTYpoWn,
ncnoeeaoBaTb CBOK PENUINIO U UCMOMHATL ee 0bpsabl, a Takke Nonb3oBaTbCs POAHbLIM

A3bikom '

He3akoHHOe npucBoeHue

B obnactu nHtennektyanbHoM cCO6CTBEHHOCTU tOpUAanYECKUA crnoBapb bnaka onpegenset
«HE3aKOHHOE NPUCBOEHUEY KaK «OCHOBAHHbIM Ha obLLieM npaBe AENUKT 3a UCMOMb30BaHMe
He OXpaHAeMOW aBTOPCKUM NMpaBoM MHGOpMaLMn Ui ngemn, KoTopble opraHmM3auns
cobupaeT n pacnpocTpaHsieT Angd n3srnevyeHms NpubbIM € Lenbio HegobpoCcoBECTHOM
KOHKYPEHLMN C 3TON opraHu3aumnen, unm 3a KonvmpoBaHue npousBeaeHnsi, aBTop KOTOpOro
eLle He nctpeboBan nnun He NONYYN UCKNIOYUTENBHBIX NPaB Ha NpoussedeHue. |[...]
OnemeHTamMmn He3aKOHHOIO NPUCBOEHUA ABNAOTCA cneaytowme: (1) ucrewl, 4OMKHO ObITb,
BMNOXWN BpeMs, AeHbrM unu yeunus gns céopa nHgpopmaumm, (2) oTBETYMK, LOIMKHO ObITh,

104 dpaHyecko Kanoptopwu, 6biBlwmnin CneunansHbii goknagumk OOH, 1979 r., Ha koToporo ccbinaetcs AQutep

KyrenbmaHH B pabote «OxpaHa nuu, npyHagnexalimx K MeHbLUIMHCTBAaM, 1 KynbTypHOro pasHoobpasus
KOpEeHHbIX HapoaoB» noA pea. A. doH boraanau n P. Bonbddpym, KOpuanyeckuin exxerogHuk OOH,

Vol. 11, 2007 r., cTp. 237.

MyHkT 1 cTaThn 2 [eknapauun o npaBax Nuu, NpUHaaneXxalnx K HaumoHarnsHbIM UM 3THAYECKUM,
PENUIMO3HBIM U SA3bIKOBbIM MEHbLLLUMHCTBAM, NPUHSTON pe3ontouneit 47/135 NeHepanbHon Accambneun ot
18 nekabpsa 1992 r.

MyHkT 1 ctathn 1 Jeknapauun o NnpaBax Nuu, NpUHaAneXamnx K HaumoHanbHbIM Uy 3THAYECKUM,
PEenuUrmo3HbIM U S3bIKOBbIM MEHBLUMHCTBAM..

CraTbs 27 MexayHapoaHOro nakta o rpaxgaHCKUX 1 NONUTUYECKMX NpaBax, MPUHATOrO U OTKPLITOro Ans
noanucaHus, patudukauum n npucoeamHeHust pesontoumen NeHepanbHon Accamb6nen 2200A (XXI) ot
16 nekabps 1966 r., BcTynueLiero B cuny 23 mapta 1976 1.
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nonyuun nHgopmauunio 6e3 Kaknx-nmbo aHanorMyHbIX BNOXeHUN, 1 (3) ucrew, OOMKHO BbITb,
MOHEC KOHKYPEHTHbIN ylwepb BBMAY NOAOOHLIX AENCTBUN OTBETYMKAY.

[lenukT B CBA3M C HE3AKOHHBIM NMPUCBOEHMEM SIBMAETCSA YaCTbio 3aKOHOA4ATENbCTBA O
HenobpPOCOBECTHOWM KOHKYPEHLIMN B cCUCTEME NpeLeaeHTHOro npaea. Takum obpasom,
He3aKoHHOEe NPUCBOEHME BreYeT 3a cobol NPOTMBOMNPaABHOE UMM HEYECTHOE UCMONb3oBaHMe
UM 3aMCTBOBAHUE YyXKO COGCTBEHHOCTU, U YacTo UCMONb3yeTcs AN 060CHOBaHMSA UCKa B
Tex cryyasix, koraa He 6binv HapyLleHbl NpaBa COGCTBEHHOCTY Kak TakoBble. HezakoHHoe
MPUCBOEHME MOXET MMETb OTHOLLEHME K NPOTUBOMNPABHOMY 3aMCTBOBAHUIO UMK
MOLLEHHNYECKOMY NMPUCBOEHNIO CPEACTB NN MMYLLIECTBA, KOTOPbIE BBEPEHBLI OAHOMY LY,
HO Ha camoM fene npuvHaanexar gpyromy.

Tak, ctaTbs 3 npoekTa 3akoHa «[lpasogasi cmpykmypa oxpaHbl mpaduyUOHHbIX 3HaHUL 8
Lipu-flaHke» 2009 r., onpegensieT «He3akoHHOEe NPUCBOEHME» KakK «(i) npnobpeTeHune,
NPUCBOEHNE NN NCMOMb30BaHNE TPAANLUMOHHbBIX 3HAHWMI B HapyLLEeHNe NONOXEHUA 3TOro
3akoHa, (ii) n3BneyeHune BbIrogbl U3 NPMOBPETEHNS, NPUCBOEHMSA U UCNONb30BaHKSA
TPaAMLMOHHBIX 3HAHWI, KOrga nuuy, KoTopoe npuobpeTaeT, NpMcBanBaeT UNU UCNONb3yeT
TPaAVLMOHHbIE 3HAHWSI, U3BECTHO UITM HEN3BECTHO MO NPUYMHE HEGPEXKHOCTU, YTO
TpagVLMOHHbIE 3HaHWS BbiNKn NprobpeTeHbl, NPUCBOEHbI UM NCMOMb30BaHbI N06bIMK
HecnpaBegnMBbIMK cpeacTBamu, u (iii) opyrne BMabl KOMMEPYECKOWN OEATENBHOCTH,
NpoTMBOpEYaLLMe YECTHOM NpaKTMKe, KOTOPbIe NO3BONSAIOT U3BMeKaTb HecnpasenMByHO

BbIFOAY U3 TPAANLIMOHHBLIX 3HAHMIA» %,

HenpaBomepHoe ncnonb3oBanue'”

B o6nacti naTeHTOB opuandeckuin cnosapb bnaka onpeaenseT «HenpaBomMepHoe
MCMOSb30BaHUE» Kak «MCMOoNb30BaHWE NaTeHTa UMK C Lienbio NPoaSieHns AeicTeuns
UCKIIOUYUTENBHOrO NpaBa Ha He3anaTeHTOBaHHbIe TOBapbl, UMK C LieNbo HapyLLeHUs
aHTUTPECTOBCKOro 3akoHoaaTenbcTeay. CrioBapu onpeaensoT HenpasoMepHoe
MCMNONb30BaHMe Kak HernpaBubHOE, HEBEPHOE UMW HeHaaexallee Ucrnonb3oBaHue, nuéo
HenpasBuIbHOe NpumMeHeHre. HenpaBomepHoe UCNoNb30BaHNe MOXET Takke 03HavaTb
HeHaanexalliee Unu YpeaMmepHoe NpMeHeHne, NMbo OeCTBUSA, KOTOPbIE U3MEHSIIOT
MPUCYLLYIO LieMNb UM Ha3Ha4YeHne Yero-To.

N3meHeHune

M3meHeHnem aBnsieTca nepeMeHa B 4eM-nmbo (ropuamdeckmii cnosapb bnaka). 9toT
TEPMUH SBNSETCA CMHOHMMOM nepenenkun. B ctatbe 6bis bepHckol KoHseHyuu 06 oxpaHe
niumepamypHbIX U Xy0oxXecmeeHHbIX rpoudsedeHud 1971 r. npegycMoTpeHO, NOMUMO
npoyero, NpaBo aBTopa NPOTUBOLAENCTBOBATbL BCAKOMY U3BPALLEHNIO, UCKAXKEHWNIO NN

108 Pabouunn gokymeHT, Bepcusa oT 1 siHBapa 2009 r. «[MpaBasi CTpyKTypa OXpaHbl TPAAULMOHHbBIX 3HAHWI B

Wpwn-NaHke».

HekoTopble generauum npegnaranv 4o0aBuTb TEPMUH «HENMPABOMEPHOE UCMOSNb30BaHNE» B TEKCT
aokymeHTa «OxpaHa TpaaWUMOHHBIX 3HAHWIA: NEPECMOTPEHHbIE LieNn U NPUHLMMNbI»
(WIPO/GRTKF/IC/18/5 Prov.), Hanpumep, aenerauusa MHooHesun n generauusa Mekcuku. OgHako
aenerauus ABCTpanumn oTMeTuna, 4YTo «HenpaBoMepHoe UCMorb3oBaHNe» NpeacTaBnsieT cobol TEPMUH,
ucrnonb3yemblii B KOHTekcTe KoHBEHLUM 0 Gronornyeckom pasHoobpasmmu B paMkax NpoekTa TekcTa ans
neperoBOpoB MeXAYHapOAHOro pexuma 4OCTyna U COBMECTHOIO MCMOMNb30BaHUS BbIro4 OT reHETUYECKUX
PECYPCOB U CBA3AHHbBIX C HAMW TPAAULMOHHbBIX 3HAHWUIA. OH GbiN MCNOMBL30BaH MPUMEHUTENBHO K
OENCTBUSAM, KOTOpbIE MPOTUBOPEYAT COrMlacoBaHHbLIM Ha B3aMMHOM OCHOBE YCIOBUSIM, B TO BPEMS KaK
TEPMMH «HE3aKOHHOE MPUCBOEHNE» MMEET OTHOLLEHNE MMEHHO K NpuobpeTeHuto 6e3 npeaBapuTeENbHOrO
obocHoBaHHoro cornacus. OHa npusBana K ganbHenwemMy o6Cy>KaeHNo BONpoca 0 3HAa4YEHUN 3TUX
TEPMWHOB B pamkax 3Toro KomuTeTa u B CBA3M C UHTENMEKTYyanbHOW COGCTBEHHOCTLIO, a8 HE JOCTYMNOM K
TPaaWLMOHHBIM 3HaHWUSIM, CBA3aHHBLIM C FEHETUYECKMMMW PECYPCaMMU.
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MHOMY U3MEHEHMIO NPOU3BEOEHNS, CNOCOBHOMY HaHeCTU yLiepb YecTu unu penyTtauum
aBTopa.

My3blkanbHOe BblpaXeHue
My3bIKanbHbIMW BbIPpaXXEHUSIMUN ABASOTCH BblPaXXEHMS NOCPEACTBOM 3BYKOB My3b|KV|.”°
UckaxeHne

CornacHo onpeaeneHunto OkcdopAcKoro crioBaps aHrMUNCKOro A3blka, TEPMUH «UCKaXKEHUE»
03Ha4yaeT aKT OTCeYEeHMs UNN N3bATUS YacTN Yero-NMbo, 0COBEHHO KHUMN NN MHOTO
AOKYMEHTA; M3MEHEHME UIN YHUUTOXEHME YacTu coaepKaHnsa Unu sHayveHus.

B cooTBeTcTBMM CO cTaTbeln 6bis bepHckol KoHeeHuuu 06 oxpaHe numepamypHbIX U
XxydoxxecmeeHHbIx ripousgedeHut 1971 r. oxpaHa OT UCKaKeHUs ABNAETCS OOHUM U3
aTpmbyTOB NMNYHBIX HEMMYLLECTBEHHBIX NPaB aBTopa.

B3anmHoe yBaxeHune

B npeambyne [Jeknapaumm OOH o npaBax kopeHHbIx Hapoaos 2007 r. B3anMHOE yBaXXeHue
paccmaTpuBaeTCcs Kak 3anor JOCTWKEHUI, K KOTOPbIM crieqyeT CTPEMUTLCA B Ayxe
cotpyaHuyecTtBa. CornacHo onpegeneHunto OKCopACKoro croBapst aHrIMMCKOro A3bIKa,
CNoOBO «B3aMMHbIN» OTHOCUTCS K ABYM U Bonee nogsam, UCNbITbIBAOLWUM APYT K APYry
OlMHaKOBble YyBCTBA, MeXay KOTOPbIMU CYLLECTBYIOT ABYCTOPOHHME OTHOLLEHUS.

B3sanmocornacoBaHHble ycnoBus

Kpome npusHaHus npaBa HaLMOHanbHbIX NPaBUTENbLCTB ONpeaensaTb YCnoBusa ocTyna K
reHeTU4eCcKNM pecypcam, NyHKT 4 ctatbn 15 KoHBeHumMM 0 Bronornyeckom pasHoobpasum
1992 r. npegycmaTpumBaEeT, 4To «4OCTYN, B Cnyyae ero npegocraBrneHms, obecneymBaeTcs
Ha B3aUMHO COrflacoBaHHbIX YCOBUSAX U PErYNIMPYETCHA NONOXEHMAMMN HACTOSLLEN CTaTbhy.
NcnonHuTenbHbin cekpeTapb KBP oTMevaeT, 4To «KOHTpaKTbl ABnA0TCA Hambonee obLen
chOpMOIt perncTpaLmm «B3anMHO COrNacoBaHHbLIX ycroBuin» . B ctaTbax 41-44 BOHHCKMX
PYKOBOOALLMX NPUHLMNOB No obecneyeHnto AoCTyna K reHeTUYECKNM pecypcam U
COBMECTHOrO MCMOMb30BaHWA Ha CrpaBeasiMBo U paBHOM OCHOBE BbIro4 OT UX MPUMEHEHUS
N3MNoXeHbl HEKOTOPble OCHOBHbIE TPeboBaHUA B OTHOLLEHUW B3aUMHO COMMacoBaHHbIX
yCroBun.

Cratbs 18 Haeolickoao npomokona peaynuposaHusi docmyrna K 2eHeEMUYECKUM pecypcam u
CO8MECMHO20 UCIMOob308aHUS Ha cripagednueoll U pagHol OCHO8e 8bI200 om UX
npumeHeHusi K KoHeeHyuu o buonoaudeckom pasHoobpasuu (2010 r.) cneuynanbHO KacaeTcs
cobntogeHnst B3aMMoCornacoBaHHbIX YCNoBUIN, npegycmaTpmBas, 4to «1. [pu BbINONHEHWUM
NMONOXEHWN, YKa3aHHbIX B nognyHkTe (i) nyHkTa 3 (g) ctaTbh 6 1 B cTatbe 7, Kaxaas
CTopoHa nooLupsieT NOCTaBLUMKOB M NOMb30BaTENen reHeTUYECKNX pecypcoB n/mnm
TPaAULMOHHBIX 3HAHUI, CBA3AHHbIX C FEHETUYECKUMW pecypcamMm, BKIKOYasa No mepe
Heob6XxoaNMMOCTN BO B3aMMOCOrlacoBaHHbIE YCIOBUSI NONOXEHNA 06 yperynmpoBaHum
CnopoB, BKMNtoYatoLwue: (a) opucavKkumio, B KOTOPYHO OHM nepeganyT nobon npouecc
yperynupoBaHusi cnopos; (b) npumeHnmbI 3aKoH; W/unu (C) BapnaHTbl anbTepPHATUBHOMO
YPErynmpoBaHus CnopoB, Takne Kak nocpeaHn4ecTso unm apbutpax. 2. Kaxgasa CtopoHa
obecneunBaeT BO3MOXHOCTb 06palLeHMs 3a MOMOLLbIO B paMKax CBOMX MPaBOBbIX CUCTEM B

1o Pasgen 2 TunoBbIX NONOXEHWI 1S HAUMOHANbHbIX 3aKOHOA4ATENbLCTB 00 oxpaHe dornbknopa ot

HE3aKOHHOrO UCMOMb30BaHNSA U APYrMX HaHOCALWMX yuepb aencteun, 1982 r.
Cwm. gokymeHT UNEP/CBD/COP/4/22, nyHkT 32.
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COOTBETCTBMM C NPUMEHUMbBIMWN FOPUCOUKUMOHHBIMWU TpeboBaHUS MU B Criyqasx
BO3HUKHOBEHMS CNOPOB, NPOMCTEKaIOLLMX U3 B3aMMOCOrfiacoBaHHbIX ycrnosun. 3. Kaxgas
CTopoHa NpvHMMaeT B COOTBETCTBYIOLLMX Cyyasx adhdeKkTuBHbIE Mepbl ANS:

(a) obecneuyeHunsa goctyna k npasocyauto; u (b) mcnonb3oBaHUA MexaHU3MOB 415
obecnevyeHns B3aMMHOIO NPU3HaHWUS U BbIMOSTHEHNST PELUEHWI, BbIHECEHHBIX MHOCTPAHHbIM
CyaoMm, n apbutpaxHbix peweHuin. 4. KoHdepeHuma CTOpPOH, BbiCTynaroLlas B Ka4ecTse
CoBeluaHuns CtopoH HacTosiwero NMpoTokona, npoBoanTt 0630p 3hPEKTUBHOCTM HACTOALLEN
cTaTbW B COOTBETCTBMM CO cTaTben 31 HacToswero NpoTokona.

Haronicknin npoToKon perynvpoBaHusi 4OCTyNa K reHeTUYeCKMM pecypcam u
COBMECTHOIO UCMOJIb30BaHMUs Ha CpaBeAsIMBOM U paBHOW OCHOBE BbIroa OT UX
npumMmeHeHus K KoHBeHUUK o0 Guonormyeckom pasHoobpasum (2010 r.)

MpoTtokon 6bin NpuHAT B okTA6pe 2010 r. B xoge gecaroro cosewaHmst KoHdepeHumm
CtopoH (COP 10), npoxoausLuero B ropoge Haroq, AnoHus. B cooTBETCTBMM CO cTaTben 1
uenbto [NpoTokona aABnsieTca «obecrneyeHUe co8MeCmMHO20 UCMOb308aHUs Ha
cripasednueol U pagHol OCHO8€E 8b1200 OM MPUMEHEHUST 2eHEMUYECKUX Pecypcos, 8 mom
qucrne nymem obecre4yeHus: Hadnexaweao docmyrna K 2eHemu4YecKuM pecypcam u
Hadnexauwel nepedaqyu coomeemcmeayrWUX MexHoI0aul, y4umseieasl 6ce rpasa Ha
OaHHbIe pecypcCbl U Ha MEeXHOos02uu, U nymem Hadnexauwieao huHaHCUPOBaHUS,
codelicmsys makum obpa3om coxpaHeHUro buonoau4ecko2o pasHoobpasus u ycmoudyueomy
UCrosIb308aHUK €20 KOMIMOHeHMOo8». ['eHepanbHbI cekpeTapb OpraHnsaumm
O6beauHeHHbIX Haunn 6yaet denosuTtapmem NpoTokona u OTKpoeT ero Anga nognucaHuns B
LieHTpanbHbIX yupexaenmsx Opranunsaummn O6beanHeHHbix Hauui B Hbto-Mopke co

2 depansa 2011 r. no 1 peBpans 2012 .

HeckonbKo cTaTen KOHKPETHO KacatoTCca TPagMLMOHHbBIX 3HAHUI, CBSAA3AHHbIX C
reHeTM4ecKMMn pecypcamu, Takme Kak ctatbs 3 (JJocTyn K TpaguLNOHHBIM 3HAHUSIM,
CBSA3aHHbIM C reHeTU4eckuMmn pecypcamm), ctatba 12 (TpagnumMoHHbIE 3HAHUSA, CBSI3aHHbIE C
reHeTU4eCcKNMKn pecypcamm) n ctatbs 16 (BbinonHeHne NONoXEeHUn HaunoHanbHOro
3aKoHO4ATENbCTBA UMW PErYNSATUBHBIX TPEOOBAHMI, PEryNMPYOLWNX AOCTYN K FeHETUYECKUM
pecypcamM 1 COBMECTHOE UCMONb30BaHME BbIrof, B OTHOLIEHMN TPAAULMOHHbBIX 3HAHWIN,
CBSA3aHHbIX C reHETUYECKUMUN pecypcamu).

Hauus

B topuamnyeckoM crioBape Bnaka TepMuH «HaLmsi» onpeaensieTcst kak 6onbluas rpynna
noaei, umetoLLmx obLLee NPOUCXOXAEHUE, A3bIK, TPAAULIMA U OBLIYHO COCTaBNSIOLLMX
NONUTUYECKYIO eanHULY. TEPMUH «rpaxaaHe» 0603HaYaeT PU3NYECKIX 1IN OPUANHECKIX
NNL, KOTOPbIE MPOXWUBAIOT UMM UMEIOT pearnbHoe U AeiiCTBYIoLIEE NPOMbILLNEHHOE UMK
KOMMepUeckoe NPeanpuUATNe Ha TOi U UHOI TamoxeHHon Tepputopun.'™? B 3HaueHne
TEPMUHA «HaLMWY 3aroKeHO NpeacTaBneHne o coobLLecTBe Moaeit, chopMMPOBaHHOM
6narogaps obLiemMy NPOUCXOXAEHMIO, KyNbType 1 MCTOPUM, a YacTo v Gnarogaps obuiemy
513bIky""®. TePMUH «KynbTYpHbIE OBLLMHBLI» NPU3BAaH BLICTYNAThb B KA4eCTBE AOCTATOYHO
LUIMPOKOTO MOHATUS, KOTOPOE BKIIOYAET rPaKaaH BCEl CTPaHbl, KHALMIO», B CRy4asix, Koraa
TPaANLIMOHHbIE BbIPKEHUS KyMbTypbl PACCMATPUBAIOTCA Kak NpUHaAnexalime Bcemy

112

s Oanunane XKepee, «Cornawenne TPUMC. MpoekT u aHanuay». N3g. 3-e, Sweet & Maxwell, ctp. 161.

Outep KyrenbmanH, «OxpaHa nuu, npvHaanexatiyx K MEHbLUMHCTBaM, U KyNbTYPHOro pasHoobpasus
KOpPEeHHbIX HapoaoB» noA pea. A. doH boraanau n P. Bonbdpym, KOpuanyeckuin exxerogHuk OOH,
Vol. 11, 2007 r., cTp. 235.
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HapoAy onpeAeneHHON CTpaHbl. ATO COMeTaeTCs C NPAKTMKOM B APYrMx 0bnacTsax nonmTuku

W CRYXXWT JONOMHEHNEM K Heid' ™.

HoBusHa

HoBu3Ha siBnseTcs ogHUM n3 Kputepmnen naTeHTOCNnocoOHOCTH npn nposegeHnn nobon
9KCMNepTun3bl MO CYLLECTBY. l/|3o6peTeHV|e CYMTaeTCAa HOBbIM, €CIlin OHO He ABJIAETCA YaCTblo

NpeaLLIECTBYIOLLEr0 YPOBHS TEXHUKM 2.

B cooTeeTcTBMM cO cTaTheln 33 [loroBopa 0 nateHTHoun koonepauuun (PCT) HoBM3Ha
onpegensetcs cnegyrowmm obpasom: «[ns uenen mexgyHapogHoN npeaBapuTenibHon
9KCMNepTU3bl 3asBreHHOE N300peTEHNE CHUTAETCA HOBbIM, ECITM €70 HE NOPOYUT
npegLwecTBYHOLWMIA YPOBEHb TEXHUKK, KaK OH onpeaeneH B HCTpykuuny. lNMpasuno 64.1(a)
UHcTpykumm k PCT onpegensieT «NpeawecTBYOLWNN YPOBEHb TEXHUKNY KaK «BCE TO, YTO
cTano AoCTynHbIM Ny6nuke rae-nbo B Mupe NocpeacTBOM NMUCbMEHHOrO pacKpbiTUS
(BKMOYasA YepTexun u gpyrme NNNCTpaunn), cCHMTaeTcs NpeaLlecTBYOWNM YPOBHEM
TEXHUWKN MPU YCINOBUU, YTO TaKoe PacKpbITUE MMENO MEeCTO 10 COOTBETCTBYIOLLEN AaTbI».

B ctatbe 54 EBponeickon nateHTHon koHBeHuum (ENMK) cogepxuntca cneaytouee
onpegeneHne HoBuU3HbI: «W306peTeHne cunTaeTcst HOBbIM, €CIIN OHO HE OTHOCUTCS K
YPOBHIO TEXHMKU. YPOBEHb TEXHUKM BKIOYaET BCe, YTO CTano obLeaoCcTynHbIM nyTem
MMCbMEHHOMO UMM YCTHOIO ONUCaHUSA, NCNONb30BaHUA Unn ntobbiM Apyrum cnocobom 4o
AaTbl NoJa4vn 3asiBKM Ha €BPONENCKUA NaTeHT».

Pasnen 35 Csoga 3akoHoB CLUA102 [YcnoBusi naTeHTOCNOCOGHOCTU; HOBM3HA M NoTeps
npaBa Ha NaTeHT] COAEPXKUT crieaytoLee onpeaeneHne NoHATUS HOBU3HbI: «JTMuo numeet
npaBo Ha Nnony4YeHne naTeHTa, ecnm — n3obpeTeHne He Bblo N3BECTHO UK
MCNONb30Basniocb ApYrMMn B 3TOM CTpaHe, Uinn 3anaTeHTOBAHO MM ONMUCAHO B NeYaTHOWN
nybnukaumm B 3TON UNun apyron cTpaHe, 4O TOro, kak N3obpeTeHune ...».

OckopouTenbHbIN

«OcKkopbUTEnbHbINY 03Ha4YaeT «BbI3blBaAOLLMIA HEYAOBONBLCTBUE, THEB UMK obuay;
NpoTMBOPEYaLLMIA FOCNOACTBYHOLLEMY NPEACTaBEHNIO O MPUNUYMSAX U MOpann»
(topngmyeckun cnosapb brnaka).

MaTeHT

lMaTeHT onpegenseTcs kak « JOKYMEHT, ONUCLIBaOLLNA N306peTeHne, KoTopoe MOXET ObITb
N3roTOBNEHO, MCMOMb30BaHO M NPOLAHO C paspeLleHns BnagenbLa nateHTa. MisobpeteHune
npeactaenseT cobon peleHne KOHKPETHOW TEXHUYECKOM 3aga4un. [aTeHTHbIV AOKYMEHT
06bIYHO COAEPXKMUT, MO MEHbLLEN Mepe, OaHY hopMyIny M306peTeHUs, NOMHbINA TEKCT
onucaHunsa nobpeteHns n Bubnuorpadnyeckyo MHPOPMaLUIO, TAKYH0 Kak UMS 3adBUTENS.
OxpaHa, npegocTtaBnsieMasi NaTeHTOM, OrpaHMyYeHa BO BpeMeHM (kak npasuno, 15 — 20 net
nocne gatbl nogayv 3asBku Unu Bbigavm nateHta). OHa Takke orpaHu4eHa TeppuTopuansHO
COOTBETCTBYIOLLIEN CTPAHOW UK cTpaHamu. MNaTeHT - 3TO cornalleHne mexay

" 'moccapuit TEPMUHOB, OTHOCSILLIMXCS K HEMATepUanbHOMY KyNbTYpPHOMY HAacneamio, pa3paboTaHHbIN

HaumoHanbHom komuccren Hugepnangos no sonpocam KOHECKO, 2002 r. («...Hauuen MoxeT aBnsaTbCs
KynbTypHasa 00LWKUHa»), uMTMpyeTcs B JOKyMeHTe «OxpaHa TpaguLMOHHbBIX BbIPaXXeHUN
KynbTypbl/BblpaXXeHuin onbkiopa: nepecMoTpeHHble Lenu u npuHumnbl» (WIPO/GRTKF/IC/17/4).

e CnpaBo4yHuk BONC no nHtennektyansHon cobctBeHHocTH, MNybnukaums BOUC Ne489 (E), 2008 r., cTp.19.
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nsobpetartenem u ctpaHoi. Takoe cornalleHve No3BonseT BnagesbLy He AoNYyCTUTb APYTnX
ANL, K U3rOTOBIEHWIO, NCMOMb30BAHMIO UMK NPOAAXKE 3asBMNEHHOMo N3obpeTeHns»' °.

MyHKT 1 cTaTbm 27 CornawweHns No TOProBbiM acnekram npae MHTENEKTyarnbHON
cobcrBeHHocTU (TPUMC) BecemmpHon Toproeow opranunsaumm (BTO) rmacuT, uto «[...]
naTeHTbl BblAaloTCA Ha NMtobble n300peTeHnsi, He3aBMCKMMO OT TOrO, SIBNSAIOTCS NN OHK
NPOAYKTOM Mnn cnocobom BO BCeX 06n1acTax TEXHUKK, NPU YCNOBUK, YTO OHWM obnagaroT
HOBM3HOW, coaepXaT n3obpeTaTenbCKnii ypoBEHb M ABNAOTCA NPOMbILLIIEHHO
NPUMEHUMbIMU.. [...] MaTeHTbl BblAAOTCA U NaTEeHTHbIE NpaBa MOryT OCYLLEeCTBASATLCS BHE
3aBMCUMOCTU OT MecTa n3obpeTeHnsi, 06racTv TEXHUKK, a Takke OT TOro, BBO3ATCS Nn
NPOAYKTbI NN MPON3BOAATCS HA MECTe.

CoxpaHeHune

CoxpaHeHune MMEET Ba OCHOBHbIX 3N1eMEHTA: BO-MEPBbIX, COXPaHEHUE XUBOTO KyrbTYPHOro
M COLManbHOrO KOHTEKCTa TPaAULUMOHHbBIX 3HAaHWUIA U BblpaXkeHWUI KynbTypbl A5s
nogaepXxaHvs TPagMUMOHHON CUCTEMbI, B paMKax KOTOPOI NMPOUCXOAUT pasBuUTUE, Nepeaayda
13 NOKOMEHUs B MOKONEHWE TPaaULMOHHBLIX 3HAHWUI U BbIPAXXEHWI KynbTypbl U yNpaBneHne
[OCTYNOM K HUM; @ BO-BTOPbIX, COXpaHeHNe TpaauLMOHHbIX 3HAHUIA 1 BblpaXKeHWIA KynbTypbl
B 3apUKCUPOBaHHON hopMe, Hanpumep, B Criydasix ux JOKyMeHTUpoBaHusi. CoxpaHeHue
MOXeT ObITb HaNpaBneHo Ha OkasaHWe MOMOLLM B BbKMBaHUM TPAAULMOHHbBIX 3HAHWUIA Unu
BbIpaXKEHWUI KynbTypbl ANs 6yayLwmnx NoKONEHNN MCKOHHOM OBLLMHbI U oGecneveHne nx
NPEeMCTBEHHOCTU B pamKax TpaauLMOHHOW UMM YCTAHOBINEHHON 06bl4asiMm cUcTeMbI, NMbo
Ha nNpefoCcTaBneHre 4OCTyna K HUM LUMPOKOWM O6LLLECTBEHHOCTM (B TOM YUCIIE YHYEHbIX U
nccnegosaTenein) B 3HaK NPU3HaHNA NX 3HAYEHWUS KaK KOMMEeKTUBHOIO KyNbTYPHOIO

Hacneaus yenoeeyectsa' .

3akoHbl M NporpaMmbl He U3 06nacTn MHTeNnNekTyanbHOM COOCTBEHHOCTN, HanpaBreHHbIe
Ha OXpaHy 1 NOOLLpEHME XUBOro Hacneams, MoryT okasaTb BOMbLUYO MOMb3y B Ka4ecTBe
AOMOSTHEHUS 3aKOHOB B OTHOLLEHMN OXPaHbl MHTENNEeKTyanbHon cobcTBeHHOCTU. [pyrue
MeXayHapoAHble NpaBoOBble CUCTEMBI, Takne kak KoHeeHyusi 0 buosioau4yeckom
pasHoobpasuu 1992 r. n OpraHusaums O6beanHeHHbIX Haunin no Bonpocam ob6pasoBaHus,
Hayku 1 kynbTypbl ((OHECKO), kacatoTcst acneKkToB oxpaHbl, COXPaHEHUS U 3aLLUThI
TPaAAMLMOHHBIX 3HAHUIN N TPAAULMOHHBIX BbIPaXXEHUIN KyIbTypbl B UX KOHKPETHOM
NONUTMYECKOM KoHTekcTe' e,

MpeaBapuTenbHoe 060CHOBaHHOE cornacue

B HeckonbKknx MexayHapoaHbIX JOKYMEHTaXx, KacatloLwmnxcsi, B YaCTHOCTU OKpYXatoLen
cpefbl, Hanpumep, B NyHKTe 4 cTaTbh 6 basesibckol KOH8EHUUU O KOHMpOorie 3a
mpaHcapaHu4HoU repeso3Kkoli onacHbix omxodo8 u ux ydaneHuem 1989 r., n B KoHseHummn o
Buonornyeckom pasHoobpasum 1992 r., ynommHaeTcst Unun nogpasyMmeBaeTcsl NpaBo unm
nNpuHUUN «npegeaputenbHoro o6ocHosaHHoro cornacus» (MOC) nnu nHorga «ceBoboaHoro,
npeaBaputensHoro obocHoBaHHoro cornacusa» (ClMOC).

B oTHoweHWn Joctyna K reHeTudecknum pecypcam, B NyHkTe 5 ctaten 15 KoHBeHLMM O
Buonornyeckom pasHoobpasum 1992 r. npegycmaTpuBaeTCsl, UTO OH «pPerynupyeTcd Ha

16 Mmoccapwuin BOUC Ha noptane PATENTSCOPE

" OB3op geATenLHOCTU 1 pe3ynbTaToB paboThl MeXnpaBUTENbCTBEHHOMO KOMUTETA
(WIPO/GRTKF/IC/5/12), nyHkT 37.

OxpaHa TpaguLMOHHbIX 3HAHUI: NPOEKT aHanu3a NpobenoB: NEPeCMOTPEHHbLIA BapuaHT
(WIPO/GRTKF/IC/13/5(b) Rev.), MpunoxeHune |, cTp. 6.
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OCHOBe npeaBapuTensHoro o6ocHoBaHHoro cornacus JoroeapusatoLlein CTOPOHBI,
npeaocTaBnsoLLeln Takne pecypchl, ecnv ata CTopoHa He peLumnT nHade».

B nyHkTe 1 cTatbk 16 Hazolicko2o npomokona peaynuposaHusi docmyrna K 2eHemu4ecKkum
pecypcam U co8MeCmMHO20 UCMob308aHUs Ha cripagednueol U pagHoU OCHO8e 8b1200 Om
ux npumeHeHus k KoHeeHyuu o 6uonoaudyeckom pasHoobpasuu (2010 r.)
npegycmatpuBaeTcs, 4To «Kaxkgass CTopoHa NpUHUMAET COOTBETCTBEHHO Cry4yalo
Hagnexalime n copasmMepHble 3akoHoaaTeNbHble, aAMUHUCTPATMBHbIE UK NONUTUYECKNE
Mepbl Anga obecnedeHns Toro, 4Tobbl 4OCTYN K TPAAULMOHHBIM 3HAHMSAM, CBA3AHHbIM C
reHeTU4YECKNMKN pecypcamMm, KOTOpbIE UCMOMb3YHOTCH B Npedenax ee pucankumum,
OCYLLECTBISANCS B COOTBETCTBUM C NpeaBapuTesibHbiM 060CHOBaHHbLIM COrflacMeM Unu ¢
0000peHns 1 Npu y4acTum KOPEHHbIX U MECTHbIX 06LLMe, 1 YTOObI ObINN YCTaHOBMEHDI
B3aMMOCOracoBaHHbIE YCMNOBMS, Kak ONpeaenieHo B HauMoHanbHOM 3akoHoAaTenbCcTBe,
perynmpytoLemM 4OCTyMN K reHeTUYECKMM pecypcaM N COBMECTHOE MUCMONb30BaHME BbIros,
N B perynsatuBHbIX TpeboBaHuax apyron CTOPOHbI, FAe HAXOO4ATCA TakMe KOPEHHbIE U
MECTHbI€ OOLLINHBbIY.

lMepBOHaYanbHO 3TO NOHATME ObINO 3aMMCTBOBAHO U3 MEAULMHCKON 3TUKN,
npegycMaTpuBaBLLeln NpaBo NauneHTa NpUHMMaTh peLleHne, NPoBOANTb NN He NMPOBOAUTb
MeOMLMHCKOE NleYeHne nocre nonyYyeHns nosiHon nHopmMaummn o puckax n npenmyLlectaax
TaKoro KOHKpeTHoro neveHuns. Hanpumep, B ctatbe 5 Beceobujeli Oeknapauyuu o 2eHoMe
yeriogeka u ripasax yesiogeka ot 1997 r. npegycmaTpmBaeTCs, YTO BO BCEX Cry4Yasx
nccrneaoBaHns, NeYeHns UM AMarHoCTUKK, OKasblBaloLWMX BIUSHWE HA FreHOM YerioBekKa,
cnegyeT oueHMBaTb NOTEHLMANbHbBIE PUCKN 1 MPEUMYLLECTBA U «MONYYNTb
npeasaputenbHoe, cBob6oaHoe 1 060CHOBaHHOE cornacMe COOTBETCTBYHOLLENO NuLay.

B ctatbe 6 Bceobuweli deknapauuu o buoamuke u ripasax desoseka 2005 r. OpraHmsaumm
O6beanHeHHbIX Hauuin no Bonpocam obpasoBaHus, Hayku u kynbTypbl (KOHECKO)
TpebyeTcs nonyyeHve «npeaBapuTenbHoro, cBo60AHOro n 060CHOBaHHOrO cornacus ot
COOTBETCTBYIOLLEro Nuuay, Korga peyb naeT 0 «NPeBEeHTUBHOM, AMarHOCTUYECKOM U
TepaneBTU4YeCKOM MeAULMHCKOM BMeLLaTeNbCTBE» UM «HAYYHOM UCCreLOBaHUNY.

OTOT TEPMUH BbITEKAET U3 peanuaauum obLero NpuHLMNa y4acTnst KOpeHHbIX HapoaoB B
MPUHATUM peLLeHnin 1 OPMYIIMPOBKE, peanu3aunm U oLeHKe 3aTparnBatoLLmx nx

nporpamm'"®.

MpunaraTtenbHoe «cBOBGOOHOE» MCMONBb3YETCH C Lienbto obecneveHnst Toro, 4Tobbl B Xxoae
NeperoBOpOB HEe OCYLLECTBANOCH HUKAKOro NPUHYKAEHUS U MaHUNYNMPOBaHWS, a CIIOBO
«npeaBapuTenbHoe» HanpaBfeHo Ha NPU3HaHNE BaXKHOW ponu oakTopa BPEMEHM,
HeobXoanMOro KOpeHHbIM Hapogam Ansi NOSIHOrO aHanu3a NpeanoXeHUn, 1 yBaxeHme Toro
rakTa, YTO Ha JOCTMKEHNE KOHCeHcyca TpebyeTcs Bpema. OHO Takke npegBocxuLiaeT
BO3MOXHOCTb TOr0, YTO B peanbHOCTU PELLEeHUs1, OCODEHHO Te, KOTOPbIE KacatoTcs
MacLTabHbIX MHBECTULMIA B 06nacTb pa3BuTus, NPMHUMAOTCS KOPEHHbIMW HapogaMu
3apaHee. [oHsTMe «0B60CHOBaHHOrO» cornacusi oTpaxaeT pacTyliee npusHaHne Toro, YTo
OLeHKa BO34EeNCTBUS Ha OKPY>KatoLLyo cpeay M o0LWwecTBO sBnsieTcs HeobXo4MMbIM
ycnosmem ang noboro npouecca NeperoBopoB U NO3BOSISET BCEM CTOPOHAM NPUHUMATb
B3BELUEHHbIE PELLEHMS.

«Cornacve» npegcraenseT coboit npouecc, NoCpeacTBOM KOTOPOro BblAAeTcs paspeLleHme
Ha ocHoBe B3anmMHoro gosepusi. OGocHOBaHHOe cornacue npeanonaraet NpegocTaBneHne
YeTKMX MOSICHEHUIA, a TaKKe AaHHbIX O KOHTPAKTEe, BO3MOXHbIX BbIrof4ax, NocneAcTBUsX 1

1o MyHkT 2 ctaTtbn 32 Oeknapauum OOH o npaBax KOpeHHbIX HAPOAOB; CM. Takke PykoBoasiime npuHUUMbI

Mpynnsl OOH no Bonpocam pasBuUTWsi B OTHOLLEHUN KOPEHHbIX HapO40B.
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NyTSX AanbHenwero Ucnonb3oBaHns. ATOT NpoLecc AoMmkeH ObiTb NPo3payHbIM, a

hOPMYNMPOBKM — MOSTHOCTHIO NMOHATHBLIMU ANt KOPEHHbIX HapoaoB'2C.

MpeawecTBYOWMUIA YPOBEHb TEXHUKU

MpeawecTBYOWMNN YPOBEHb TEXHUKN B 0OLLIEM CMbICIIE NpeacTaBnsaeT cobon BCce 3HaHUS,
KOTOpbl€ CyLleCTBOBaNM 4O NO4Aa4M COOTBETCTBYIOLLEN 3asiBKU UNK AaTbl npuoputeTa,
He3aBMCUMO OT TOro, CyLLeCTBOBaNu fiv OHM B NMCbMEHHON hopMe Unn B oopme YCTHOro
pacKpbITUSA. B HEKOTOPbIX NPaBOBbIX AOKYMEHTAX CYLLECTBYIOT pa3nuyma Mexay neyvatHbiMu
ny6nukaumsiMm, yCTHbIM packpbiTUEM M NpeablayLLMM NCNOSNb30BaHMEM U MECTOM
npoucxoxaeHns nyGnukauum unu packpbitus. '’

Onsa uenen PCT onpegeneHne npeaLllecTBYOLEro YpOBHS TEXHNKM B npasune 33.1
NHctpykumm k PCT nmeet cnegyroLlyto opMynMpoBKY: «BCe TO, YTO CTano AOCTYMNHO
nybnvke raoe-nnbo B Mmpe nocpeacTBOM NMUCbMEHHOIO PacKpbITUSA (BKNHOYAA YepTexn u
Apyrve unncTpauumn) n 4To MoXeT OblTb NOMNe3HbIM NPY ONpeaeneHnm, ABnseTcs nu
3asaBrneHHoe n3obpeTeHne HOBbIM N COOTBETCTBYET NN OHO n3obpeTaTenbCKOMy YPOBHIO
(T.e. ABNseTcsa nv n3obpeteHne o4eBUOHLIM UK HET) NPU YCNOBUK, YTO pacKpbiTUE cTano
AOCTYMHbBIM A0 AaTbl MEeXAYHapOo4HOW NOAauny.

B cny4yae c EBponon, B NyHKTe 2 cTaTbh 54 EBponenckon nateHTHon koHBeHumn (ENMK)
AaeTcsa onpegeneHne 3KBMBaneHTHOro TepMMHa «YpoBEHb TEXHUKUY» KaK BKITHOYAKOLLEro
«BCe, YTO cTano obLwenoCTYNHbIM NyTEM NMMCbMEHHOIO NN YCTHOMO ONMCcaHus,
MCNONb30BaHWA UNK N6LIM ApYyrMM cnocobomM A0 AaTbl NoAayn 3asiBKM Ha eBPONencKui
nateHT». B oTHoweHumn atoro nonoxenus EMNK, B Pykogodsiwux npuHyunax rno rnposedeHuro
aKkcriepmu3sbl 8 Egponetickom nameHmHom eedomcmee (EMNB) npegycmaTpuBaeTtcs, 4To
«crefyeT NPUHSATbL BO BHMMaHWE LWWMPOTY 3TOro onpeaenexns. He cywecTtByeT Kakmx-nmbo
OrpaHMyYeHun B OTHOLLEHUU reorpadpnyeckoro MecTononoXeHns, nnun assika unm opmel, B
KOTOpOWM COOTBETCTBYHOLLAA MHpOpMaLMs cTana JOCTYNHOM Nybrnvke; Takke He
npegycMaTpuBaeTcs CPOK AEeNCTBUS OKYMEHTa Ui Apyrnx NCTOYHMKOB MHpOpMaLnK.

O[HaKoO CyLLECTBYIOT HEKOTOPbIE KOHKPETHBIE UCKMoYeHuns (cMm. 1V, 8)» ',

B pasnene 35 Kogekca 3akoHoB CLUA 102 npealuecTBYOLWNA YPOBEHb TEXHUKN KOCBEHHO
onpeaenseTcs NocpeacTBOM KOHLIEMLNN HOBU3HbI, KaK BCE, YTO «M3BECTHO UMK
ncnonb3yeTcst 4pYrMMy B 3TON CTpaHe, Unx 3anaTeHToBaHO U onncaHo B NeYaTHom
nybnukaumm B 3TON UNn Apyron cTpaHe A0 TOro, kak n3odpeTeHue. .. ».

B pasgene 29 AnoHCKOro naTeHTHOro 3akoHa «NpeALlecTBYOWNA YPOBEHb TEXHUKN»
onpegenseTtcsa kak «(i) nsobpeTteHus, Kotopble 6biny NyGNMYHO N3BECTHLI B ANOHMN uUnu B
APpYrov cTpaHe 40 nodayun 3asaBku Ha naTeHT: (i) n3obpeTteHus, koTopble Ny6NnM4HO
MCNOnNb30Banucb B AMNOHUM UNKW OpYyron cTpaHe, 40 No4AayMn 3asiBKU Ha NATEHT; U

(iii) n30bpeTeHunst, koTopble BbINK ONUCaHbI B pacnpoCcTpaHeHHON Nyonukaumm, nnm
N3006peTeHNst, KOTOpbIE CTanu NyGINYHO AOCTYMHbI C MOMOLLBI CPEACTB SMNEKTPOHHOM
KOMMYHUKaLMM B ANOHUM UnNn B 4pYron cTpaHe, A0 NOA4aYM 3asiBKM Ha NaTeHT».

120
CtueH AnneH n AnekcaHgpa KcaHTakn, «PasmbiwneHms o KoneseHunn OOH o npaBax KOPEHHbIX

HapogoBy», Okccopa u MoptneHa, OperoH, cTp. 49. Cm. Takke «MoCTOSAHHbBIA (hOpyM MO BOMpocam
KOpEHHbIX HapoaoB npu JkoHoMmuyeckom 1 CouunanbHom CoBeTe OOH», yeTBepTad ceccus, n «OT4eT 0O
MeXayHapoAHOM CEMMHape Mo MeToaukam B OTHOLLEeHUN cBoOOAHOro npeaBapuTenbHOro 060CHOBaHHOMO
cornacus u KopeHHbIx Hapogosy, E/C.19/2005/3. cTp. 8.

CnpaBoyHuk BOUC no nHtennektyanbHom cobctBeHHOCTH, Mybnnkauna BONC Ne489 (E), 2008 r., ctp. 19
Cwm. Pykoeodsiwue npuHyunsi Ons npogedeHusi aKcriepmu3sbl 8 Egponelickom nameHmMHoM gedoMcmee,
YacTb C, naBa IV, nyHkT 5.1.
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OxpaHa

«OxpaHa» B paboTte Komuteta nprobpena TEHAGHLMIO K TPAKTOBKE OXPaHbl TPaAULIMOHHbBIX
3HaHWIN OT HEKOTOPbIX (POPM HECAHKLIMOHMPOBAHHOTO UCMONb30BAHUSA TPETLUMM
ctopoHamn'?®, PaspaboTaHbl M NPUMEHSIIOTCA ABe (hOPMbI OXPaHbl.

[MosumueHas oxpaHa

WccnepyoTcsa gBa acnekrta NO3UTMBHOW OXpaHbl TPagMUMOHHBLIX 3HaHWIA MOCPEACTBOM MpaB
WHTENNeKTyanbHOW COBCTBEHHOCTM, NPUYEM OAMH U3 HUX KacaeTcs NPendaTCTBOBaHMS
HECaHKLMOHMPOBAHHOMY MCMOMNb30BaHMIO, a BTOPOWN KacaeTcsl akTMBHOMO MCMOMb30BaHMs
TPaAULMOHHBIX 3HAHUI UCKOHHOWM 06LWMHOM camoi. Kpome Toro, npMMeHeHne K No3uTUBHOWN
OXpaHe TPaaULMOHHbIX 3HAHUW NOAX0A0B, HE OCHOBAHHbLIX HA UHTENNEKTyanbHON
COBCTBEHHOCTU, MOXET ObITb AOMNOMHUTENBHOM MEPON NO UCMONbL30BaHWIO NpaB
WHTENNeKTyanbHOW COBCTBEHHOCTM M OCYLLECTBIIATLCA COBMECTHO C OXpaHOom
WHTENNEeKTyanbHOn co6eTBeHHoCTH ', Hanpumep, no3antnBHasi oxpaHa TpagauLNOHHbIX
3HaHMI MOXeT NPEensITCTBOBaTb MOCTOPOHHNM ML AM B MOTyYEHUN 3aKOHHOro 40CTyna K
TPaaAULNOHHBIM 3HAHUAM UM NCNOSMb30BaHUU UX NS NOMy4YeHUs KOMMEPYECKOM BbIroabl B
OTCYTCTBUE CripaBeinMBOro COBMECTHOMO NoSib30BaHWUsi COOTBETCTBYIOLLIMMU
npeMMyLLecTBamMm, OQHAKO OHa Takke MOXET ObITb MCNONb30BaHa HOCUTENAMM
TPaAULMOHHbBIX 3HAHUIN 451 CO34aHUS COOCTBEHHLIX MPEANPUSATUIA Ha OCHOBE UX

TPaAVLIMOHHBIX 3HAHMI 2.

3SawumHas oxpaHa

TepMuH «3aLMTHas oxpaHa» OTHOCUTCS K nogbopke cTpaTeruin aAns obecrneyeHns Takoro
MONOXeHNs!, YTOObI TPETbU CTOPOHbLI HE NOMYyYanu He3aKoHHbIX UM HEOBOCHOBaHHbIX NpaB
MHTEeNneKTyanbHoi cO6CTBEHHOCTN B OTHOLLEHNM OOBLEKTOB TPAAULMOHHBLIX 3HAHWI U
B3aMOCBSI3aHHbIX FEHEeTUYEeCKUX pecypcoB'?®. 3almTHas oxpaHa TPaaMLMOHHBIX 3HAHWI
BKIOYMaET Mepbl N0 NPeABOCXULLEHMIO MU MPU3HAHUIO HEAENCTBUTENbHBIMU TEX NaTEHTOB,
B KOTOPbIX HE3aKOHHbLIM 06Pa30M yXKe CyLLEeCTBYOLWME TPaAULMOHHbIE 3HAHUS 3asBNAOTCS B

KayecTBe n300peTeHuni.
Mpouenypsbl

Mpouenypbl NpeacTaBnaoT cobol NPaBOBbIX COrnalleHusi, KoOeKCbl NoBeaeHNs,
PYKOBOASILLME MPUHLMMBI UKW YKa3aHUsS Ha TO, Kak Noan AoMKHbI BeCTU cebs B
onpeaeneHHbIx o6cToaTenbcTBax. OHM MOTyT MCMONb30BaTbCH AN pa3paboTkM OBLMHHbIX
HOPM B OTHOLLEHWUW PacMpPOCTPAHEHMUS 3HAHUI U UCMOSIb30BAHUSI UX CTOPOHHUMM NuLamu, a
Takke ANns COAeNCTBUS UBMEHEHUIO MHEHUSI U BbipaboTke HOBLIX HOPM. Kak npaBuro,
npoueaypbl HOCAT rMBKUIA XxapakTep U CO BpEMEHEM MOTYT MeHsITbCsl. OHKU MOoryT
MCMONb30BaTbCS Kak CPeACTBO AN AOCTUXKEHNS ONpeaeneHHbIX Lenen, KOoTopbiX He
yaanoch AoCTUYb obpalleHnem K gpyrum obnactam npaea. Mpoueaypbl, npeacraensowmne
cobo oduumanbHble 1 HeodurumnanbHble pykoBoASLLNE NPUHLMIBI B OTHOLLEHUN

123 O0630p oeATenbLHOCTU 1 pesynbTaToB paboTbl MexnpaeutenscteeHHoro komuteta (WIPO/GRTKF/IC/5/12),

n. 20.

Tam xe, nn. 21 n 22.
Tam xe, nyHKT 21.
Tam xe, nyHKT 28.
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nosefeHunaA, MoryTt cogencTeoBaTb BbICTpanBaHUIO OTHOLLEHWN N cO3aBaTb BO3MOXHOCTH

L1151 BO3HUKHOBEHUS HOBbIX OTHOLLEHMIA'?’.

MocTaBWwmKKN M nony4yartenu

[MocTaBLWMKM 1 NONyYaTenm reHeTUMECKNX PeCYPCOB MOTYT BKITHOYATb NPaBUTENbCTBEHHbIN
CekTop (Hanpumep, NPaBUTENbCTBEHHBbIE MUHUCTEPCTBA, NPaBUTENBCTBEHHbIE YYPEXOEHNSA
(HauunoHarnbHble, perMoHarnbHbIE UM MECTHbIE), BKIHOYasa yupexaeHusl, oTBevarowme 3a
aAMUHUCTPATMBHOE YNpaBeHne HauMoHarbHbIMK NapkamMmu U NpaBUTENbCTBEHHbIMU
3eMnsiMu); TOProBIiO UM OTPACM NPOMbILLNIEHHOCTU (Hanpumep, dhapMaueBTnyeckas,
NpPoOaOBONbLCTBUE N CENbCKOE XO3SMCTBO, OBOLLEBOACTBO U NpeanpuaTUs KOCMeTUYECKON
oTpacnu); Hay4yHoO-uccneaoBaTenbCkne yupexaeHusa (Hanpumep, YHMBepCUTeThbl, GaHku
reHoB, 6oTaHn4eckne cagpbl, MUKPOOHbIE KOMMEKUUN); XPaHUTENM rEHETUYECKNX PECYPCOB U
HOCUTENN TPAAULMOHHbBIX 3HAHUI (HaNnpMMep, accoumaLnmn XMnepoB, KOPEHHbIE HAPOAbl UK
MeCTHble coobLlecTBa, HApPOAHbIE OpraHn3aunn, TpaguuMoHHbIe dhepmMepckme coobluecTsa);
" /:l,p}/zzme (Hanpumep, Bnagenblbl YacTHbIX 3€MENb, PYNMbl NO COXPaAHEHMIO NPUPOAbLI U
T.0.) .

OOLlecTBEeHHOE AOoCTOoAHMe

B 60nbLlUMHCTBE CrydaeB TBOPEHNE CUMTaeTCs OOLLECTBEHHBIM AOCTOSIHUEM, ECIN
OTCYTCTBYIOT NPaABOBbIE OTPaHNYEHWS A4St €r0 NCMOMNb30BaHS LLIMPOKON My6nunkoin'?.

FOpugunuecknii cnoeapb bnaka aaet cnegytowee onpegeneHme obLwecTBEHHOro AOCTOAHNS:
«[cOBOKYNHOCTb N306pETEHNI UM TBOPYECKNX NPON3BEAEHNIN, KOTOPbIE HE OXPaHSOTCA
npaBamMun UHTEeNNeKTyanbHOW COBCTBEHHOCTU U MO3TOMY OOCTYNHbI ANg 6ecnnaTtHoro
Mcnonb3oBaHWA NobbIM YenosekoM. [locne yTpaTbl Unn UCTEeYEHNsT Cpoka AeNCTBUS
aBTOPCKOro npaea, Npasa Ha TOBapPHbIN 3HAK, NATEHT UM KOMMEPYECKYI0 TanHy
OXpaHsiemas UMW NHTEeNnNeKTyanbHas COGCTBEHHOCTb CTAHOBUTCS YacTbio 06LLECTBEHHOrO
AOCTOSIHMA N MOXeT BbiTb NpMcBOEHa NtobbiM NULOM 6€3 OTBETCTBEHHOCTY 3a
HapyLeHve]» .

O6LecTBEHHOE AOCTOSIHME B 0651aCTN aBTOPCKOro npasa U CMEXHbIX NpaB onpeaenseTcs
Kak «0bnacTb NpUMeHeHNst Taknx paboT n 06GBEKTOB CMEXHbIX NpaB, KOTOpblie MOryT
MCNoNb30BaTbCA U AKCNNyaTUpoBaTbCAa NtobbiM Yenosekom 6e3 paspelleHns n 6es
o6sa3aTenbCcTBa ynnaymMBaTb BO3HarpaXxaeHne cooTBETCTBYIOLLMM Briagenbuam aBTOPCKOro
npaBa U CMEXHbIX NpaB — Kak NpaBuso, BCNEACTBUE NCTEYEHUS UX CPOKA OXPaHbI, UMK
BCMNeACTBUE OTCYTCTBUSA MEXAYHapOOHOro oroBopa, obecneymBaroLLEero nx oxpaHy B
naHHom cTpaHe» ™.

Kak npaBumno, npMMeHUTENbHO K NaTEHTHOMY 3aKoHoAaTeNbCTBY OOLLECTBEHHOE AOCTOsIHNE
BKIOYAET 3HAHUSI, NOEN Y MHHOBALMW, B OTHOLLEHUW KOTOPLIX ML UMW OpraHM3auus He
MMET NpaB COOCTBEHHOCTU. 3HaHWs, U4en U UHHOBAaLMK CYMTaKOTCSt OOLLECTBEHHBLIM
[OCTOSIHNEM, ECNU HE CYLLECTBYET NPaBOBbIX OFPaHUYEHWUIA AN X UCMONb30BaHMS (C

127 [xenH AHOepCcoH, «/CKoHHbIE/TpaaNLIMOHHBIE 3HAHWS U MHTENNEKTyanbHas COOCTBEHHOCTbY, LIeHTp

n3y4YeHuss o6LLLECTBEHHOIO AOCTOSHUSA, YHUBepcuTeT [btoka, 2011 r., LOCTYNHO Ha:
http://www.law.duke.edu/cspd/itkpaper

128 Cm. pokymeHT WIPO/GRTKF/17/INF/12.

2% cwm. AokymeHT SCP/13/5.

130 KOpuamndeckun crnoeapb bnaka (Black's Law Dictionary) 1027 (u3g. 8-e, 2005r.).

131 My6nukauuns BOUC «Pykoeogcteo BOUC no goroBopam B 06nacti aBTOPCKOro npaea M CMEeXHbIX NpaB u
"moccapwuii TEpMUHOB MO aBTOPCKOMY MpaBy M CMEXHbIM NpaBamy.




WIPO/GRTKF/IC/20/INF/13
Mpunoxexwue, cTp. 43

y4eTOM pasnmynii B KOHKPETHbIX 3aKOHOAATENbCTBAX U CYLLECTBOBAHWS, B CBA3M C 3TUM,
Pasnun4YHbIX OOLLECTBEHHbIX JOCTOSIHWIA), MOCIE UCTEYEHMS CpOoKa AENCTBUSA NAaTEHTOB
(06b1vHO 20 NeT), u ecnm OHM He NPOANEBAOTCS, NOCEe aHHYNIMPOBAHNA N MPU3HAHKS
naTeHTOB HedeWCTBUTENbHbIMU 2,

Ponb, cTpykTypa 1 rpaHvupbl «06LLECTBEHHOMO OCTOSTHUSA» OCTAOTCA NpeaMeTOM aKTUBHbIX
obcyxgeHun Ha pasnuuHbix popymax, Brknodas BOXC n MKIP. 3HaveHne TepMuHa
«00LLECTBEHHOE JOCTOSAHNE» NPUMEHUTENBHO K TPAAULMOHHBIM 3HAaHUSIM U TPAANULMNOHHBLIM
BblpaXXeHUsIM KynbTypbl 6oree nogpobHo paccmaTpmBaeTcs B «3anncke o 3Ha4eHun
TepMnHa «obLecTBEeHHOe JOCTOsIHUE» B CUCTEME UHTENNEeKTyanbHON CO6CTBEHHOCTU CO
cneunanbHOM CCbINKOM Ha OXpaHy TpagUUMOHHbBIX 3HAHWUN U TPaAULMOHHBIX BblpaXKeHUn
KynbTypbl/BblpaxkeHnn dornbknopa» (WIPO/GRTK/IC/17/INF/8).

O6wenocTynHoCTb

Ha coselwaHun ['pynnbl TEXHUYECKMUX IKCMNEPTOB U HOPUCTOB NO TPAAUUMOHHBLIM 3HAHUAM,
CBSI3aHHbIM C FreHETUYECKMMN pecypcamMu, B KOHTEKCTE MEXOYHAPOL4HOro pexnma goctyna u
COBMECTHOrO MOfb30BaHUA Bbirogamun aKkcnepTbl 06Cyannmn TepMmHbl «0bLLECTBEHHOE
AO0CTOsIHME» U «00LWEefOCTYNHOCTbY CO CNeumnanbHOM CChINTKOW Ha TpaguUMOHHBLIE 3HAHUS,
CBsI3@aHHblE C FEHETMYECKUMM pecypcamn: « TepMUH «OBLLECTBEHHOE OOCTOSIHUEY», KOTOPbIN
ncnonb3dyetca A4ns o6o03HadeHns 6ecnnaTtHON JOCTYNHOCTU, U3BAT U3 KOHTEKCTa U
NPUMEHEH K 0BLLefOCTYMHbIM [TPaAULMOHHBIM 3HAHMAM], CBA3AHHBLIM C FrEHETUYECKMN
pecypcamu. CornacHo obiemMy noHMMaHuo obLeaoCTynHOCTM, OHa He O3Ha4vaeT
6ecnnaTtHon gocTtynHocTn. ObLiee NnoHMMaHWe obLea0CTYNHOCTN MOXET O3Ha4aTb, YTO
CYLIECTBYIOT ONpeaeneHHble YyCroBus Ans yCTaHOBEHMS] B3aUMOCOracoOBaHHbIX
00s3aTenbCTB, Takux, kak nnaTa 3a goctyn. [TpaanunoHHbIe 3HaHWS] HEPEeQKO CYMTAlOTCS
OTHOCALWMMUCA K OBLLECTBEHHOMY OOCTOSIHUIO U, KaK CrieAcTBME, SIBMSIOWMMUCS
AOCTYMNHbIMM 6ecnnaTHo, Kak TONbKO OHU U3BATbI N3 X KOHKPETHOMO KyNbTYPHOIO KOHTEKCTa
n pacnpocTtpaHeHbl. OgHako Henb3s cebe npeacTaBuTb, YTO [TPAOULMOHHBLIE 3HAHUS],
CBSI3aHHbIE C rEHETMYECKMMU pecypcamun, KOTopble cTanu obwenoCTynHbIMU, HUKOMY He
npuHagnexart. B pamkax KoHuenuumn obLwefoCTynHOCTM No-npexHemy TpebyeTcs
nonyyeHne npegsapuTenbHOro MHOOPMUPOBAHHOIO Cornacus Briagenbsua [TpaganunoHHbIX
3HaHWMI], KOTOPbIN MOXET ObITb ONpederieH, PaBHO Kak TpebyeTcs NpUMeHeHne
COOTBETCTBYIOLLMUX NOSIOXEHUA O COBMECTHOM MOMb30BaHMM BbIro4amMu, B TOM YUCHe ecrnuv
N3MEHeHMEe B UCMOMb30BaHMN ABHO 0OYCMNOBEHO NOMyYEHHbIM paHee NpeaBapuUTeNbHbIM
MHOPMUPOBaHHbLIM cornacueM. B criydae HEBO3MOXHOCTU onpeaeneHus snagensua
BeHedmLMapbl Bce e MOryT BbiTb yKasaHbl, HanpuMep rocyapcTBOM» 2.

3HayeHVe TepMUHa «0bLwecTBEHHOE JOCTOSAHNE» NPUMEHNTENBHO K TPagULUOHHbBIM
3HAHWUSIM U TPALMLMOHHBIM BbIpaXeHusaM KynbTypbl 6onee nogpobHO paccmaTprBaeTcs B
«3anucke 0 3Ha4eHUN TepMUHA «OBLLLECTBEHHOE AOCTOAHMEY B CUCTEME UHTENMNEKTyanbHOM
COBCTBEHHOCTU CO CneumanbHON CChISTKON Ha OXpaHy TPaaULMNOHHBLIX 3HAHWUIA U
TPaAULMOHHBIX BblpaXkeHnin KynbTypbl/BbipaxeHuii doonbkropa» (WIPO/GRTK/IC/17/INF/8).

2 o aokymeHT SCP/13/5.

3 Cm. UNEP/CBD/WG-ABS/8/2, OTtueT 0 paboTte coBeLLaHust [pynnbl TEXHUYECKMX SKCNEPTOB M KOPUCTOB MO
TPaAMLMOHHBLIM 3HaHUSAM, CBSI3aHHBIM C FeHeTUYEeCKMMUN pecypcamMm, B KOHTEKCTE MeXayHapOaHOro
peXxuma LoCTyna ¥ COBMECTHOMO NOSb30BaHWS BbirogamMu.
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PeecTpbl TPaANLUMOHHbIX 3HAHUN

PeecTpbl MOXXHO aHanM3MpoBaThb C CaMblX pa3HbiX ToMek 3peHusi. C TOYKM 3peHus npaea
peecTpbl MOXHO OXapakTepu3oBaTh Kak AekrnapaTuBHbIe UKW NpaBoycTaHaBNMBatoLue B

3aBNCUMOCTU OT CUCTEMbI, B paMKax KOTOpOIZ OHU yqpe>|<,1:|,eHb|134.

CornacHo geknapaTtnMBHOMY PEXMMY, KacatoLweMycsl TPaaANLNOHHbBIX 3HAHWIA, NpaBa Ha
TPaAULMNOHHbIE 3HAHNS HE BbITEKAKOT HU N3 KAKOM0 akTa NpaBUTENbLCTBA, a OCHOBLIBAKOTCS
Ha nNpegwecTBYHOLMX NpaBax, BKIloYas yHacregoBaHHbIe OT NPeakoB, OObIYHbIE, MNYHbIE
HeumyLLleCTBEHHbIE NpaBa U nNpasa Yernoseka. B cnyvae ¢ geknapaTvBHbIMUK peecTpamu,
XOTH perncTpaumsi U He BNMSIET Ha CyLLLECTBOBaHME TakuX rnpaB, OHa MOXET UCMOSb30BaTbCS
naTeHToBedamMun 4N aHanmsa U3BeCTHOro YPOBHS TEXHWUKU U ON1S1 ocnapyMBaHUS BblAaHHbIX
NMaTeHTOB, B KOTOPbIX MPSMO UITM KOCBEHHO MCMOMb30BaHbl TPAaAULMNOHHbIE 3HaHMA. Koraa
Takne peecTpbl PYHKUNOHUPYIOT B 9NEKTPOHHOM hopMe 1 JOCTYMHbl Yepes IHTepHeT,
Ba)XkHO co3aTb MexaHn3am, obecnevymBaloLLnn OeNCTBUTENBbHOCTL AaT BHECEHUS 3anncen o
TPaAAMLMOHHBIX 3HAHUAX ANA uenen NnpoBeaeHnst noncka no HoBMU3He 1 n3obpeTaTenbCckoMy
YPOBHI0. TpeTbs (DYHKLUNS, KOTOPYIO MOTYT BbINONHATE 3TW PeecTpbl, COCTOUT B COAENCTBUN

COBMECTHOMY NOJib30BaHUKO BbIr0O4aMn Kak norb3oBaTesidMun, Tak U Bﬂaﬂe]’lbLl,aMVl135.

MpaBoycTaHaBNMBaloLLME PEECTPbI ABMSAOTCA YaCTbo MPABOBOr0 pexuma, npecneyoLlero
Lienb NpefoCTaBreHNst NpaB Ha TpaauUMOHHbIE 3HaHWS. B npaBoycTaHaBnuBatoLwmne
peecTpbl BHOCATCS 3anncy 0 NPeAoCTaBNEeHHbIX BriagenbLy TPaAMLMOHHBIX 3HAHUI NpaBax
(2 UMEHHO UCKMIOYMTENBHBIX MMYLLIECTBEHHbIX NpaBax) B Lensax obecneyeHnst oxpaHbl 1
MPU3HAHMWS €ro JIMYHbIX HEMMYLLIECTBEHHbIX, UMYLLIECTBEHHbIX U OPUONYECKUX UHTEPECOB.
BonbLUMHCTBO TMMOBLIX MPABOYCTaHABNMBAIOLLMX PEECTPOB ABMAOTCS MYyGNNUYHBIMU MO
CBOEMY XapaKTepy, YNpaBnsitoTCs HauuoHarbHbIM OpraHoM U pyHKLMOHMPYIOT Ha OCHOBE
3aKoHa WM NoA3aKoHHOIO akTa, B KOTOPOM YETKO onpeaensieTcs NopsaoK OCyLLECTBEHUS
[AEeNCTBUTENbHOW perncTpaumm TpaguumMoHHbIX 3HaHUA U ee ouLManbHOro NPU3HaHUsS n
onobpeHusi. B kayecTBe TAKOBbIX OHW MOTYT Bbi3blBaTb O0MbLUE NPOTUBOPEYUIA 1
CNOXHOCTEN C TOYKMN 3PEHUSI UX MOCTPOEHMS, a TakKe NopoXxaaTb onpeaerieHHble

KpUTUYeckne npobnembl M BONPOCHI B NMaHe nepexoaa oT 3ambicna k npakTuke .

MprmepoM HauMOHaNbHOrO 3aKOHOA4ATENBLCTBA MOXET CNYXUTb cTaTbsl 16 3akoHa [MNepy
Ne27811 «O BBeAeHME pexmmMa OXpaHbl KONNEKTUBHbIX 3HAHWI KOPEHHbIX HAPOAOB,
OCHOBaHHbIX Ha BUONOrNMYecKknx pecypcax», Kotopas rnacut cnegywouiee: «[ulenm
PeeCcTpOB KOMNMEKTMBHbIX 3HAHU KOPEHHbIX HAPOAO0B 3aKMOYaTCs, B 3aBUCUMOCTM OT
KOHKPETHOrO criyyas, B criegylolem: (a) COXpaHeHUn u coepexeHnn KOSNeKTUBHbIX 3HaHUN
KOpPEHHbIX HApO4O0B M NX NpaB Ha 3TK 3HaHus; (b) npegoctasneHnn INDECOPI Takon
NHopMaL MK, KOTopas NO3BONAET eMy OTCTaMBaTb UHTEPECHI KOPEHHbIX HAPOAOB,
KacaloLLMecs X KOMNEeKTMBHbIX 3HaHWit».">’ Kpome Toro, B cTaTbe 15 npeaycmaTpuBaeTcs,
YTO «[3]anncu O KONMMEKTUBHbBIX 3HAHMAX KOPEHHbIX HAPOAOB MOTYT BHOCUTLCSA B PEECTpbI
Tpex BUOoB: (a) rocyaapCTBEHHbIV HAUNOHAmbHbIV PEEeCTp KOMNEKTUBHbBIX 3HAHUN KOPEHHbIX
HapofoB; (b) KOHMaeHUNanNbHbIN HALNOHaNbHbLIA PEECTP KOMNEKTUBHBLIX 3HAHUA KOPEHHbIX
HapOAOB; (C) MECTHbIE peeCTpbl KOMNMEKTUBHBLIX 3HAHU KOPEHHbLIX HAapPOO0BY.

¥ Ponb peecTpoB 1 6a3 gaHHbIX B OXpaHe TpaaMLUMOHHBLIX 3HaHUI: cpaBHUTENbHbIN aHann3. OTyeT UNU-IAS,

aHBapb 2004 r., cTp. 32.

Tam xe.

Tam xe.

Cratbs 16 3akoHa Ne27811 «O BBefeHNe pexuma oxpaHbl KONNEKTUBHbBIX 3HAHWI KOPEHHbBIX HApPOOB,
OCHOBaHHbIX Ha Buonornyeckmx pecypcaxy». TekcT 3akoHa MOMELLEH NO agpecy:
http://www.wipo.int/wipolex/en/details.jsp?id=3420

135
136
137
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PenyTtauusn

CornacHo onpeaeneHunto topnanyeckoro cnosaps bnaka, TepmMuH «penytauus» o3HavaeT
yBa)KeHNe, KOTOPOE MCMbITbIBAOT MO OTHOLLEHUIO K KOMY-Nnbo apyrne nuua. MNoHatme
penyTauun ourypmpyeT B KOHTEKCTE OXPaHbl MAYHbIX HEUMYLLIECTBEHHBIX NpaB aBTopa.'=?
Ha Bptoccenbckon koHdepeHumn no nepecmoTpy bepHcekol KoHgeHyuu 06 oxpaHe
JiumepamypHbix U Xy0oxXecmeeHHbIx npousdgedeHuti 1971 r. npegnoyTeHne 6b1no oT4aHo
TEPMUHAM «4ECTbY» U «penyTaumsy, KoTopble Obinn NpuaHaHbl kak 6onee 00 bLEKTUBHBLIE
NOHATUSA, OTPaXKaloLLME NMYHbIE MHTEPECHI aBTOPA, YEM «HEMMYLLIECTBEHHbIE UHTEPECHI»
NN «HemaTepuarnbHble MHTEPECHI», ABnaLmnecs bonee WMPOKUMM NOHATUAMK. B criyyae
HaHeceHus ywepba cylecTByeT pasnuyine Mexay ywepbom ans penytauum u ywepoom,
HaHEeCEHHbIM HEMMYLLIECTBEHHBLIM U HEMaTepuanbHbIM MHTEpecam aBTopa. OgHOro NuLb
HENpUsTUSE aBTOPOM MOCTYMKA B OTHOLLEHMWN ero Npou3BeaeHN0 HEAOCTATOYHO;
OCYLLECTBIEHHOE AENCTBNE AOIMKHO TakkKe HEraTUBHO OTPa3nUTbCs HA OLEHKe aBTopa B

rnasax obuiecteseHHocTH .

CBALLEeHHbIN

TepMUH «CBSILLEHHbIN» OTHOCUTCS K «JI060MY BbIP@XXEHMWIO TPAANLMOHHBIX 3HAHUI, KOTOpOe
CMMBONU3NPYET PENUIMO3HbIE N AYXOBHbIE BEPOBAHMS, NPAKTUKY UNN 00bl4an nnm uveet
OTHOLLEHME K HAM. QTOT TEPMUH UCMONb3YeTCs ANs NPOTUBONOCTaBNEeHUs TPOdaHHOMY MUK
CBETCKOMY, KpalHWe NposiBIieHMs1 KOTOPOro NpeAcTaBnstoT coboi (hopMbl KOMMEPYECKON

aKcnnyaTauun TpaanLMOHHBIX 3HaHWA» 0.

MoHsITME CBALLEHHbIX TPAANLMOHHBLIX 3HAHU OTHOCUTCS K TaKUM TPaAULMOHHBLIM 3HAHUSIM,
KOTopble BOMPAlOT B ce6s1 penMrno3Hble 1 AyXOBHbIE 3M1IEMEHTbI, B YaCTHOCTU TOTEMBI,
cneunanbHble LLepeMOHNM, CBALLEHHbIE 0ObEKTbI, CBALLIEHHbIE 3HAaHUSA, MOINUTBbI,
NEeCHOMNEHUS, UCMOMNHEHUS U CBALLEHHbIE CUMBOJbI, @ TaKXKe K TakuM TPaaULIMOHHbLIM
3HaHMAM, KOTOpble CBA3aHbl CO CBALLEHHLIMU BUOAMWN PaCcTEHWUI, XXUBOTHbIX,
MUKPOOPraHn3MoB, MUHEPAarnoB, a KpoMe TOro, K CBSILLEeHHbIM MecTaM. BO3MOXXHOCTb mnu
HEBO3MOXXHOCTb OTHECEHUS TPaAMLMOHHbBIX 3HAHWI K KaTEropun CBSILLEHHbIX 3aBUCUT OT
TOro, MMET 1 OHW 3HAYEHMEe OISt COOTBETCTBYOLLEN OOLUHBI B KAYECTBE CBSILLIEHHBbIX.
MHorve TpaauLUMOHHbIE 3HAHUA ABMNSAOTCA CBALLEHHBIMU M HE NoaBepralTcs
KoMMepLuanuMsauum no onpeaeneHunio, 0aHako HEKOTopbIe CBSALLEHHbIE 0OBbEKTbI U
AocTonprMeyaTenbHble MECTa Moy4arT KOMMEePYECKOe MCMNOMb30BaHMe B pasfnyHbIX
Liensix caMMMu PenUrmo3HbIMN, OCHOBaHHbIMU Ha BEPOBAHUSIX UMK AYXOBHLIMU 0BLLMHAMMK
NGO CTOPOHHUMU NMLAMM.

B Otuete BONC 0 Muccusax no ycTaHOBNEHUIO haKTOB, KacatoLLMXCS UHTENNEKTyanbHOM
COBCTBEHHOCTU M TPAAMLMOHHbBIX 3HAHWIA, TOBOPUTCS O TOM, YTO HEKOTOPbIE NPpegMETHbIE
obnacTtu, Takme Kak TpaguLUMOHHbIE NYTU peLleHns npobrnemMm n MeguuMHCKUE 3HaHus,
ABNAOTCH B3aMMOCBSI3aHHbIMW Ha yXOBHOM YpOBHe. B yacTHOCTU, BO BCex CTpaHax
3anagHon Adpurkn cunTaeTcs O4YeHb BaXKHbIM, YTOObI (hakTU4eckomy npuemy
TPaauLMOHHOrO NekapcTea NpeLecTsoBana peannsaumnsa AyXOBHbIX acneKkToB
LeNUTEnNbCKON NPaKTUKK, XOTS1 NPU3HAETCS, YTO Takue acnekTbl HE BblAEPXKUBAOT Hay4YHON
KpUTKKKN. B pamkax onpeaeneHHbIX CUCTEM TPagULMOHHbBIX 3HAHWI CyLLecTByeT yoexaeHue,
YTO NOCNEACTBMA OENCTBUA HA MaTepuanbHOM YPOBHE OO BACHAOTCA UK YNPaBNATCA Ha

138

130 CtaTtbs 6bis bepHckon KoHBeHUMN.

Cwm. Cam PuketcoH n OxxenH C. M'vH3bypr, MexdyHapoOHoe asmopcKoe npaso U CMeXHbIe rnpasa — 8
pamkax u 3a pamkamu bepHckol KoHseHyuu, Oxford, Vol. I., ctp. 606.

Oannane XK. XKepse, «[lyxoBHOE, HO HE UHTENMEKTYarnbHOE: OXpaHa CBSILLEHHbIX HEMaTepuarnbHbIX
TpagMUMOHHbIX 3HaHun», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).
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OCHOBaHWW HemMaTepuanbHbIX BEPOBaHWIA 1 KynbTypHbIX kogos'*'. B lMNepy HekoTopble
«3HaHWSA nepeaaBanuchb U3 NOKOMEHUS B MOKONEHUS NOCPEACTBOM HEKOEN CBSLLEHHOW
HenmcaHom «kHUrm»'*%. basoBble CBALLEHHbIE U TallHble TPAAULIMOHHBIE 3HAHWS NO-Pa3HOMY
pacLIEHNBAOTCA KOPEHHbIMU U MECTHbLIMU OGLLMHAMU, 1 CNOCO0bI MX XpaHeHUs, nepegayn u
3anucuy TaKkke pasHATCS.

B KOHTEKCTe nHTennekTyanbHon cO6CTBEHHOCTU U 0cobeHHo aeatenbHocTn MKITP MoxHO
coenatb crnefyloume 3aMmeyaHus:

. ofHa 13 generauui nouHTepecosanacb, 6yayT nu npy obcyXaeHnn oxpaHbi
WHTENNEKTYanbHON COBCTBEHHOCTM YUUTLIBATLCS CBSILLEHHbIE TPAANLIMOHHBIE 3HaHs ™.

B aToi cBs3n apyras generaums 3aTpoHyra BONPOC B OTHOLLEHUWN TPEX acrekToB: YTO Takoe
«TPaAVLMOHHBIE», YTO TAKOE «3HaAHUA» M Ha YTO AOIMKHA PacnpoCTPaHATLCA oxpaHa? B
4aCTHOCTWU, OOHOBPEMEHHO C MHEHMSIMUM MO NMOBOAY BKIIOYEHUS B TPAAWUUMOHHBbIE 3HAHUS
[lyXOBHOW W PENUIMO3HON COCTAaBISIOLLEN BbiCKa3blBaNNCh MHEHNSI O TOM, YTO NoHATUe T3

OOJTKHO OorpaHn4mBaTbCA TEXHNYECKMMIN SHAHNAMU 144;

. B OONbLUMHCTBE Cry4yaeB CBSILLEHHbIE TPAANLMOHHBLIE 3HAHWUSI UINN HE SIBMSOTCS
PacKpbITLIMU, UM UX PacKPbITUE MPOUCXOAUT B ONPeAENEeHHbIX KOHTEKCTaX U YCNOBUAX B
OTHOLLUEHUWN YIIEHOB KOPEHHbIX 1 MECTHbIX OOLLMH, XOTsi NPy 0CODObIX YCNOBUSAX HEKOTOPbIE
3HaHMSA MOryT ObITb PACKPbITbl CTOPOHHUM YIrlEeHaM KOPEHHbIX U MECTHbIX 06LLMH. Kak
yKa3aHo Bbllle 1 B AokyMeHTe «OxpaHa TpaauUMOHHBIX 3HaHWUi: MNpoekT aHannsa npobenos:
nepecMmoTpeHHbI BapuanTy (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpblTble TpaguULMOHHbIE
3HaHMS MOTYT OXPaHATLCA B COOTBETCTBUWN C MEXAYHapOAHbIM 3aKOHOAATENBCTBOM B
obnacTtu MHTennekTyanbHOM COGCTBEHHOCTM B KA4eCTBE HEpPACKPbITON nHdopmauunu.
OpHako B OTHOLLEHUW 3HaHWI, NPeaCTaBNAOLWMX A5 OOLWUHBI JYXOBHYH U KyNbTYpHYHO (He
KOMMepUeCKyH0) LIeHHOCTb, MOTYT eNCTBOBaTb 0cobble MexaHU3Mbl' *°.

OxpaHa

B KoneeHuuu 06 oxpaHe HemamepuasibHo20 KyrbmypHo20 Hacredus (2003 r.)
Opranunzaumm O6begmHeHHbIX Hauun no Bonpocam 06pa3oBaHusl, HayKu 1 KynbTypbl
(KOHECKO) «oxpaHa» onpenensercs kak «NpuHSATME Mep C Lienbto obecnevyeHmns
XXM3HECNOCOBOHOCTM HEMATEPUanbHOro KyrnbTYPHOro Hacneaus, BKoYas ero
naeHTurKaumo, AOKYMEHTUPOBaHWE, NCCNeAoBaHNe, COXpaHeHMe, 3aluTy,
nonynsipM3auuio, NOBbILLEHWE €ro ponu, ero nepeaavy, rnaBHbIM 06pasoM C NOMOLLbIO
dhopmanbHOro n HecpopmanbHoOro 06pasoBaHns, a Takke BO3POXKAEHNE Pa3NNYHbIX
acnekToB Takoro Hacrnegusa». OxpaHa OTHOCUTCA K MPUHATUIO Mep NPeSOCTOPOXHOCTU C
Lenblo 3alWnTbl ONpeaenieHHoN KynNbTYpHOM NPAKTUKK U MAEWN, KOTOPbIE CHMTAlOTCA
LeHHbIMK 8.

w lN'ynta A., «Harpaga 3a TpaguuMOHHbIE 3HaHUS U COBPEMEHHYIO TBOPYECKYHO AeATENbHOCTb PSAAOBLIX

rpaxkgaH: posib OXpaHbl MHTENEKTyanbHON COGCTBEHHOCTU», XPAHUTCSI CPEAM MaTeprarnos
CekpeTapuara.

Cm. OTtyeT BOUC 0 Muccusax no ycTaHOBMNEHMIO (haKTOB, KacatoLMXCA MHTENNEKTYanbHOM COGCTBEHHOCTH
W TpaauLUMOHHBIX 3HaHUM (1998-1999 rr.), o3arnaeneHHbIn «HyXabl 1 YasHUA HOCUTenen TpaauLMOHHbIX
3HaHW B 06nacT MHTENNEKTyanbHON COBCTBEHHOCTUY, CTP. 171, 4OCTYNHLIN Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.html

3asaBneHne generauun Hoeon 3enangun Ha oguMHHaguaton ceccun Komuteta. CM. NpUHATLIA OTYET
opgvHHaguarton ceccum (WIPO/GRTKF/IC/11/15), nyHkT 220.

3asiBneHve generaumm AnoHum Ha oguHHaguaTon ceccun KomnteTta. CM. NpuHATBINA OTYET OAMHHAALATON
ceccun (WIPO/GRTKF/IC/11/15), nyHkT 296.

«OxpaHa TpaguUMOHHbIX 3HaHWUI: MNpoekT aHanM3a Npo6enoB: NEPECMOTPEHHLIN BapuaHT»
(WIPO/GRTKF/IC/13/5(b) Rev.), ctp. 23 MNpunoxenus |, ctp. 11 1 16 MNMpunoxexus II.

MpoekT rmoccapusa HaumoHansHon komuccum no sonpocam KOHECKO.
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CoxpaHeHue B TanHe

«TanHbIM» aBNSETCA TO, UTO COXpaHAEeTCd He U3BECTHbIM ONA OPYrnx Uin pasgendaeTcd
JINb C TEeéM, KOro 3To KacaeTcCA (onpe/:l,eneHl/le Hopnan4ecKkoro crnoBap4 EJ'ISKa).
«CBSlLLieHHbIe/TaHbIE» TpaanUMNOHHbIE 3HAHUA U BblpaXXEeHUA KyInbTypbl UMEKOT TanHoe unm
CBdLlEeHHOE 3Ha4YeHne B COOTBETCTBUM C HOpMaMn 0ObIYHOrO npaBa u I'IpaKTI/IKOIZ

TpaAVLMOHHbIX BnagensLes'’.

MCTOYHUK reHeTUYeCKUX pecypcoB

B cBoem npegnoxeHuun «[leknapmpoBaHne UCTOYHMKA FrEHETUYECKUX PECYPCOB U
TPaAuLMOHHBIX 3HAHUI B 3as8BKax Ha naTeHTbly» LBenuapus npeanoxuna notpebosaTb OT
NaTeHTHbIX 3asBUTENEN AeKnapupoBaTb «MCTOUYHMKY FTEHETUYECKUX PECYPCOB U
TpaguLUMOHHbIX 3HaHU. OHa 3asBuna, YTo «TEPMUH KUCTOYHMKY crieqyeT NoHUMaTh

B CAaMOM LLUMPOKOM CMbICMEe», TaK KaK «4OCTyMn U COBMECTHOE UCMOSb30BaHME BbIrog MOXeT
oxBaTbiBaTb MHOXECTBO CyObHEKTOB. B nepByto ouepenb npu geknapaumm NCTOYHUKA
cnegyet ykasaTb cyObekTa, KomneTeHTHoro: (1 npegoctaBnATb AOCTYN K reHeTUYECKUM
pecypcam u/vnun TpaguLMoHHbIM 3HaHMAM, UK (2) y4acTBoBaTb B COBMECTHOM
NnoNb3oBaHMM BbIrogaMu, NoflydaembiMm OT MX UCNONb30BaHMs. B 3aBucnmocTtu ot
KOHKPETHbIX FEHETMYECKUX PECYPCOB U TPAAULMNOHHbBIX 3HAHUIN, MOXHO caenaTtb pasnuyne
MeXay: NepBUYHBIMU UCTOYHUKAMK, BKIOYas, B YaCTHOCTM [loroBaprBatoLLMecsi CTOPOHbI,

npefoCTaBNALLME reHeTuYeckne pecypchl'*® MHOrOCTOPOHHIOK cucTeMy MexayHapoaHoro

norosopa NpogoBONLCTBEHHOM U CENbCKOXO3ANCTBEHHOI opraHusauun (PAO)™°, kopeHHble

N MeCTHble 0BLLMHBI"’; 1 BTOPUYHBIE UCTOYHUKM, BKITIOYAS, B YACTHOCTM, KOMMEKLMM ex situ

W Hay4HYl0 uTepaTypy» '

Sui Generis

B ropmanyeckom crioBape bnaka TEpMUH «Sui generis» onpegensieTcs crnegyoLwmnm
o6pa3om: «[B NnepeBoAe C NaTMHCKOro — «B CBOEM poaex»] B cBoem poge unu knacce;
YHUKanNbHbIN UNn cBoeobpasHbli. OTOT TEPMUH UCMONb3YETCs B NpaBe MHTENNeKTyanbHOn
cobcTBEHHOCTU AN 0603Ha4YeHMA pexnma, NnpegHa3HauYeHHOro Anst OXpaHbl Npae, KOToOpbIe
BbIXOAAT 3a paMKu TPagUUMOHHBIX AOKTPUH NaTeHTa, TOBApHOro 3Haka, aBTOPCKOro npasa u
KOMMepYeckomn TarHbl. Hanpumep, 6a3a gaHHbIX MOXET HE OXPaHATbLCS aBTOPCKUM NpPaBoM,
€Cnn ee cofepXaHme He sIBNAETCA OpUrMHanbHbIM, OOHAKO OHa MOXET OXPaHATbCA
CTaTyTHbIM NPaBOM SuUi generis, NnpegHasHa4YeHHbIM 4nst aTon uenu». Cuctema sui generis —
3TO cucTema, cneumanbHO NpefHa3HavYeHHas Ans YAOBIEeTBOPEHUs HyxXa n obecneveHns
WMHTEPECOB B KaKOM-NMB0O KOHKPEeTHON obnacTu. YXe CywecTByeT HECKONbKO NPMMEPOB NpaB
NHTEeNNeKTyanbHOM COBCTBEHHOCTUN SuUi generis, TaknX, Kak npaBa pacTeHMEBOAOB-
CeneKkLMoHepoB — OTpaxXeHHble B MexayHapoaHOM KOHBEHLMM NO OXpaHe HOBbIX COPTOB
pacteHnn 1991 r. («KoHBeHuus YIOB») — 1 oxpaHsiemble NpaBa MHTENNEKTYanbHON
COBCTBEHHOCTUN Ha MHTErpanbHble MUKPOCXEMbI — OTpaXkeHHble B [loroBope 06
WMHTENNeKTyanbHOM COBCTBEHHOCTM B OTHOLLIEHWUM MHTErpanbHbiX Mukpocxem 1989 r.
(«BawmHrroHckun gorosopy). 3akoH MNMaHambl Ne 20 ot 26 uioHs 2000 r. «O BBegeHwUn
crneumanbHOro pexxuma oxpaHbl MHTENNEKTyanbHONn COGCTBEHHOCTM B OTHOLUEHUMN
KONMMNEKTUBHbIX NPpaB KOPEHHbIX HAPOAOB Ha OXpaHy U 3aLLMTy X KyNbTyPHOW CaMOBLITHOCTU

M TuxookeaHCKMIt perMoHanbHbIi TUMOBOI 3akoH oT 2002 roga 06 oxpaHe TPAANLIMOHHBIX 3HAHMIA U

NPOsiBNEHWI KynbTypbl, YacTtb | (4).
48 Cm. cTatbu 15, 16 1 19 KBP.
9 Cwm. cratbn 10-13 MOrPHCX.
%0 Cwm. cratblo 8(j) KBEP.
®1 Cm. pokymeHT WIPO/GRTKF/IC/11/10.
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N TPaAMLUMOHHbBIX 3HaHMNY, NpeacTaBnsaeT cobon pexum sui generis. MNopxoabl sui generis
BONJIOLLEHbI Takke B JOKyMeHTax «OxpaHa TpaanUMOHHbIX 3HAHMI: NPOEKTbI CTaTen» n
«OxpaHa TpaanLUMOHHbIX BblpaXXeHW KynbTypbl: MPOEKTbl CTaTen», BKIOYEHHbIX B JOKYMEHT
«Bonpockl, kacatowmecs MexnpaBMTenbCTBEHHONO KOMUTETA NO UHTENNEKTyanbHOM
COBCTBEHHOCTU, FEHETUYECKUM pecypcam, TpaguuMoHHbIM 3HaHuaM n doonbkriopy (MKIP)»
(WO/GA/40/7).

CBaKonMyHACKWIN NPOTOKON 06 oxpaHe TPaAULMNOHHbIX 3HAHUW U BblpaXeHUn
c¢donbknopa

B aBrycte 2010 r. Ha nnnomaTtunyeckon KoHpepeHunn, cocTtosBlenca B CeakonmyHae
(Hamnbus), rocynapcrtea-uneHbl ApuKaHCKON permoHanbHOW opraHnsaumm
nHTennektyansHon cobcreseHHocTn (APOUC) npuHsanu npotokon. CornacHo nyHKTy 1
cratbu 1 uenb aToro NMpoTokona CoCcTOMT B CeAyLWeM: «(a) oxpaHa Hocumerneu
mpaduuuUOHHbIX 3HaHUU om I0bbix HapyuweHuUd ux npas, rnpusHaHHbIX 8 Hacmoswem
lMpomokorne; u (b) oxpaHa ebipaxKeHul hosibK/Iopa om He3aKOHHO20 MPUCBOEHUS,
HerpasoMepHO20 UCIOob308aHUs U He3aKOHHOU 3KCrlyamayuu 8He ux mpaoduyuoHHO20
KoHmekcma». [1poToKon BCTYNUT B CUIY NOCIE TOro, Kak LWeCTb rocyAapCTB-41ieHOB
APOWNC coanyT Ha xpaHeHue OOKYMEHTbI 0 paTudukaumm nnu npucoeanHeHun.

BbipaxeHusi B maTepuanbHon hopme

BhlpaxeHune «B maTepuanbHoOn dopme» 03Ha4YaeT Takoe BblpakeHue, KOTopoe sIBNSeTCs
0OCA3aeMbIM 1 YBUAEHHbBIM; OOCTYMHOE AN OCA3aHUS; TaKoe, KOTOPbIM MOXHO BNageTb Unu
KOTOpPOE MOXHO peanu3oBaTb. OHO NPOTUBOMOMOXHO «HEMATEPUATILHOMY», T.€. TaKOMY,
KOTOpOEe He BOMNMOLLEHO B hU3NYeCKyto hopMy, He ABMSETCA oca3aeMbIiM U OLLY TUMbIM
(cornacHo onpeaeneHuio opuanyeckoro cnosaps bnaka).

BhlpaxeHus B MmaTepuarnbHon hopme — 3TO BblpaXKEHUs!, BOMIOLLEHHbIE B MaTepuanbHOM
o6bekTe."™ OHM He 06s3aTenbHO CBOAATCS K MaTepuarnbHoi (hopme, HO AOMKHbI BbITb
BOMMOLLEHbI B MOCTOSTHHOM MaTtepuarne, HanpuMmep, B kKaMHe, epeBe, TeKCTuse, 3o5oTe 1
npoy. BelpaxxeHusi B MaTepuanbHon (hopMe CHUTaTCS OXPaHSIEMbIMU BblpaXKeHUsIMU
donbknopa. MNprMepamMm 3NeMEHTOB, COCTABNSIOLLMX BbipaXKEHUSI B MaTepuanbHon hopme,
ABMSIOTCS:

(a) npousBeaeHuns UckyccTBa, B YaCTHOCTU PUCYHKW, KAPTUHbI, pe3Hble paboTsl,
CKYyNbMTYPbl, M3OENNA U3 IMUHbI, TEPPAKOTbI, MO3arka, U30enust 3 Aepesa, u3aenvs n3
MeTanna, BenupHble U3O0enNus, NNeTeHble KOP3WHbI, BbILUMBKW, TEKCTUIb, KOBPbI, KOCTIOMbI;

(b)  My3bIKanbHbIE NHCTPYMEHTBI;

(C) apxuTeKTypHble (opMbl'>>.

Tpap,VILIVIOHHbI M KOHTEKCT

TepMVIH «Tpﬁ,El,VILI,I/IOHHbII?I» O3Ha4aeT, 4YTO TpaANUMNOHHbIE 3HAHUA UIN BblPpaXXeHUA KyIbTypbl
CO34aKTCA B COOTBETCTBUM C NpaBuiiamMmu, npouenypamm n oOblyasgMu onpe,u,eneHHoﬁl
OOLLUMHbI, @ HE TO, YTO OHU SABMASOTCA CTapbIMW. WHbIMK crioBamum, npunaratesibHoe
«Tp&ﬂl/lLl,I/IOHHbIVI» onpeagendeT metoa co3gaHnAa TpaanumMOHHbIX 3HaHUN Unn Bblpa)KeHVIIZ

152 TunoBble NONOXEHMA ANSA HAUMOHAmNbHBIX 3aKOHOAATENbCTB 00 OXpaHe BbIpaXKeHnn onbkropa oT

HE3aKOHHOIO MCMOMb30BaHNUA W OAPYrMx HaHocAwmx ywepb agevicteun, 1982 r., Yacts Il
TunoBble NONOXEHMST ONs HaUMOHaNbHbLIX 3akoHo4aTenbCTB 06 oXpaHe BblpaXkeHuin orbknopa oT
HEe3aKOHHOrO WUCMOMb30BaHWUSA U OPYrMX HaHocsAwmx yuiepb aencteuia, 1982 r., Pasgen 2(iv).
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KymnbTypbl, @ He camu 3HaHuA. "™ TepMUH «TPaANLIMOHHBINY 03HAYaET, YTO TPAAULIMOHHbIE
3HaHUS UMK BbIPAXEHNS KyNbTypPbl KOPEHSTCA B TPAANLIMM U OCHOBBLIBAIOTCS Ha HEll,
cnyaT Ans UaeHTUMMKaLMM KOPEHHOTO UMW TPaANLIMOHHOMO HAapOAa UMM CBA3aHbI C HUM, a
TaKKe MOryT UCMOMb30BaTLCSA Ha NPAKTVKE TPaAULIMOHHBIMK cnocobamm'®®. « TpaanLMOHHbI
KOHTEKCT» 0603Ha4aeT NpUMeHeHNe TPaANLIMOHHBIX 3HAHWIA UM TPAAVLIMOHHBIX BbIPaXEHMI
KyNbTypbl B UX COBCTBEHHBIX paMKax, OnpeaeneHHbIX UX Xy[A0XKeCTBEHHbIM cogepXaHuem Ha
OCHOBE HenpepbIBHOrO UCMOMb30BaHNS OBLLIMHON. MPUMEPOM 3TOTO MOXKET CIYXWUTb
NCMONb30BaHNE PUTYaNbHOTO TaHLa B ero TPaAWLIMOHHOM KOHTEKCTE, T.e. UCMOMNHeHNe
yKa3aHHOro TaHLa akTUYecku B pamkax putyana .

Kak ykasaHo B JOKYMEHTE «QNeMeHTbl CUCTEMbI Sui generis No OXpaHe TPaaULMOHHbIX
3HaHun» (WIPO/GRTKF/IC/4/8), TpagNUUNOHHbIE 3HAHUS SBMAOTCS « TPAAULNOHHBIMUY MO
TOW NpUYMHE, YTO B cnocobax nx cosgaHns oTpaxkeHbl Tpaguumumn obwmH. Moatomy TepMUH
«TpaguLMOHHbIE» HEe 00sI3aTENbHO CBA3aH C XapakTepOM 3HAHWUKM, OH CBSI3aH CO CMOCOOOoM,
nocpefCcTBOM KOTOPOrO 3TV 3HAHWSI CO3AAI0TCS, COXPAHSIOTCS U pacnpocTpaHsioTes ..

TpaAULMNOHHbIE BbipaXeHUsi KynbTypbl

TepMUHbI «TPaAULMOHHbIE BbIpaXXEHNA KYIbTYPbI» U «BbIPaXXEHUA onbKopa»
ncnonb3ytotcd BOUNC B oTHOLWEHUM MaTepuarnbHbIX U HeEMaTepuasnbHbIX OopM, B KOTOPbIX
BblpaxaroTcs, nepefarnTcs UM BONMOLLATCA TPaAULNOHHbIE 3HAHUS U KynbTypa.
Mpymepbl 3TUX hopm ABNAOTCA TpagMUMOHHAst My3blka, MCMOSTHEHUS], MOBECTBOBAHMS,
HaNMEHOBaHUS U CUMBOJIbI, N300paKEeHNS N apXUTEKTYPHbIE popMbl. TEPMUHBI
«TPaAVLMOHHbBIE BbIPAXEHUSA KyNbTYPbI» N «BblpaXXeHusa ornbknopa» sBnATCs
B3anMo3aMeHSeMbIMW CUHOHUMaMKU U MOTYT MMEHOBATLCA MPOCTO KaK «TPaaULMOHHbIE
BblpaXXeHUs KynbTypbl», 4acTo B popMe cokpalleHms « TBK». Ncnonb3oBaHne aTux
TEPMUHOB He NpecreayeT uenu cosgaTb BnevatneHune, YTo cpeau rocygapcTs — YneHoB
BOWC cywiecTByeT cornacme no nosogy onpaBAaHHOCTM UK LenecoobpasHocTh
NCNONb30BaHNA 3TUX UM UHBIX TEPMUHOB, HE 3aTparnBaeT N He OrpaHnYnBaeT
NCNonb30BaHNA APYrMx TEPMUHOB B paMKax HaLMOHaIbHOMO UK PErMOHarbHOMo
3akoHopatenbCcTBa. B HacTosiwee Bpemsa Begywmecsa B pamkax MKI'P BOUNC anckyccum
OCHOBaHbl Ha crnegyloLwem onpeaeneHm TpaguUMOHHbIX BbIPaXXEHWUI KynbTypbl:

«BapuaHm 1

1.  TpaguumMoHHbIe BblpaXeHns KynbTypbl NpeacTaBnsaoT cobon nobyo dhopmy
XY[AOXECTBEHHOIO Bblpa)XeHUs, MaTepurarnbHy U HeMaTepuanbHylo, B KOTOPOM
BONJIOLLEHbI TPAAULMOHHAA KynbTypa [M 3HaHWA], BKIOYasi, B YaCTHOCTK, crieaytollee:
(@) oHeTMyeckme Unn yCTHblE BbIPaXKEHWUS;
(b)  My3blKanbHble UK 3BYKOBbIE BblpaXXeHWs;
(c) BbIpaxeHUa AENCTBMEM; U

d) BblpakeHUs UCKYCCTBa B MaTepuarnbHon hopme.

154 HuHbo Mupec ge Kapeanbo, «M3 XxvxXnHbel LLamaHa B NaTeHTHOE BE4OMCTBO: Aopora B cTagmm

cTpouTenbcTBa», Bonpockl 6uopasHoobpasus v npaea, cTp. 244.

CBOAHbIV aHanu3 NpaBoOBOW OXpaHbl TPAANLMOHHBIX BblpaxeHuin kynbTypbl, WIPO/GRTKF/IC/5/3,
NyHKT 53.

TvnoBble NONOXEHNSA ANS HaUMOHaNbHbIX 3aKOHOAATeNnbCTB 00 OXpaHe BbipaXeHui dornbknopa oT
HEe3aKOHHOrO WUCMOMb30BaHWSA U OPYrMX HaHocswmx yuepb pencteuid, 1982 r., Yacts Ill. 42.
OnemeHTbl CUCTEMbI SUi generis No o0xXpaHe TpaguumnoHHbix 3Hanu (WIPO/GRTKF/IC/4/8), nyHkT 27.

155

156

157



WIPO/GRTKF/IC/20/INF/13
MpunoxeHwue, cTp. 50

2. OxpaHa pacnpocTpaHsieTcsl Ha TPaAMLMOHHBIE BbIPAXXEHMS! KyNbTypbl, KOTOPbIE:

(a) aBnATCA NpoayKTamy TBOPYECKOWN MHTENMEKTyanbHON AeATeNbHOCTY;
(b) nepeparTCs U3 NOKONEHUSA B NOKOMEHME;

(c) sBRSATCSA OTNANYUTENBHON OCOBEHHOCTBLIO UMK YHUKANbHBIM MPOAYKTOM
KyNbTYPHOM 1 coLmanbHOM caMOBbITHOCTU M KyNbTYPHOTO Hacneaus; u

(d) noppepxuBarTCs, UCNONbL3YIOTCA UK pa3BmBatoTCa beHeduumapamm, KOTopble
onpeaeneHsbl B cTatbe 2.

3.  TepmuHbI, ncrnonb3yemMble Ans ONMCaHUs oXpaHAeMOro o6bekTa, AOMKHbI
onpeaenaTbCcs Ha HauMOHaNbHOM, CyBpervMoHanbLHOM U permoHanbHOM YPOBHSIX.

BapuaHm 2

1. TpaguuMOHHbIE BbIPaXEHUS KyNbTypbl NPeAcTaBnsoT coboi nobyto dopmy,
mMaTepuarnbHy UK HemaTtepuarbHyo, B KOTOPOW BOMMOLLEHbI TPaAMLMOHHAs KynbTypa 1
3HaHus, NGO codeTaHne Takux hopM, KOTOpbIE ABMAIOTCSA NoKasaTenbHbIMU A5
TPaAMLUMOHHOM KyNbTYpbl U 3HAHUI U KOTOPbIE NepeaaknTCsl U3 NOKONEHUs B MOKONeHWe,
BKIOYas, B YaCTHOCTU, CleaytoLuee:

(@) doHeTUYECKME UNK YCTHBIE BbIPAXXEHUS!, Takme, Kak npeaaHusi, anoc, fnerexasbl,
noasus, 3aragku u apyrve rnoBecTBOBaHWUS; CoOBa, 3HAKW, HAUMEHOBAHMWS U CUMBOIbI;

(b)  My3blKanbHble UK 3BYKOBbLIE BbIPAXXEHUS!, TakMe, Kak MECHWU, PUTMbI 1
MHCTPYMEHTanbHas My3blka, 3BYkW, KOTOpbIe NPeAcTaBnstoT cO60M BblpaXKeHUs!
puUTYyaros;

() BblpaxeHus OENCTBUEM, TaKMe, Kak TaHLbl, MbECbl, LEePEMOHUN, pUTyarbl,
puUTYyarbl B CBSILLLEHHbIX MECTax 1 NanoMHUYECTBO, BUAbI CriopTa U TpaaWULMOHHbIE
Urpbl, KYKorbHbIE NPeACTaBNEHUS U ApYrMe UCNONMHEeHUs, 6yab TO 3addUKCMPOBaHHbIE
NN He3adUKCUPOBaHHbIE; U

(d) BblpaxeHusi B MaTepuanbHonM dopMe, Takme, Kak BblpaXXeHWsi UCKYCCTBa B
MaTtepuansHon opMe, peMecneHHble U3genus, MackapagHble oaexabl, apXuTekTypa,
N OyXOBHble (POPMbI B MaTepmanbHOM BOMOLLEHUN U CBSALLEHHbIE MecTa.

2. OxpaHa pacnpocTpaHsieTcs Ha noboe TpaguUMOHHOE BblpaXeHue KyrbTypbl, KOTOpoe
CBS13aHO C KyNbTYPHOMN 1 coumanbHoM caMobbITHOCTbIO GeHedrLmapoB, onpeaeneHHbIX B
cTaTbe 2, 1 KOTOpOoe NOAAEPXKMBAETCS, UCMONb3YeTCs UMW pa3BMBAETCA MU B KaYecTBe
4acTu KX KynbTYpPHOW UM COLManbHOM CaMoBbITHOCTU UNWN HAcNeaus B COOTBETCTBUM C
HauMOHarnbHbIM 3aKOHOAATENbCTBOM UMW TPAAMLMOHHON NPaKTUKON.

3. KoHKpeTHbIN BIGOP TEPMMHOB AN 0603Ha4YeHMs OXpaHsaeMoro obbekTa OMmKeH
onpeaensTbLCA HaLMOHANbHLIM 3aKOHOAATEeNbLCTBOMY 2,

%8 CraTbsi 1 nokyMeHTa «[pOEKThI CTAaTEl MO OXpaHe TPaAMULIMOHHBIX BLIPAXEHUI KyTbTypbI,

noarotoBneHHsle Ha MKIP 19 (18-22 utonsa 2011 r.)», BKIMIOYEHHOTO B AOKYMEHT «Bonpockl, kacawwuecs
MexnpaBnUTenbCTBEHHOrO KOMUTETA MO MHTENMNEKTyanbHOW CO6CTBEHHOCTU, FTEHETUYECKUM pecypcam,
TPaAMUMOHHBLIM 3HaHusAM 1 donbkropy (MKIP)» (WO/GA/40/7). Ctatbs 2 «beHedmumapbi» LOKyMeHTa
«[MpoekTbl cTaTten No oxpaHe TpagULMOHHBIX BbIpaXXeHUIN KynbTypbl, NogrotoneHHsle Ha MKIMP 19
(18-22 mionsa 2011 r.)», BKNIOYEHHOro B AOKYMeHT «Bonpocel, kacatowuecs MexnpaButensCTBEHHOrO
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TpaAMLIMOHHbIe KynbTypbl

CornacHo onpegeneHuto opuandeckoro criosaps bnaka, ato Tpaguummn, KOTopble OTHOCATCS
K 06bl4asiM NPOLLIOro U MeToAaM UCMONb30BaHMS B NPOLLSIOM, OKa3blBatoLLMM BlMSIHME Ha
[AesATeNbHOCTb M NPaKTUKY B HAcTosILLeM. 3aKOHOA4ATENbCTBO B chepe MHTENNEKTyarnbHOM
COGCTBEHHOCTM NPOBOAUT pasrpaHUYeHne Mexay TPaaMLMOHHON KynbTypol (koTopast
MOXET onpeaensaTbCs Kak TpaauUMoHHas KynbTypa Unu onbKriop B Y3KOM CMbICIe CroBa)
1 COBPEMEHHbLIMU, BHOBb BO3HUKAIOLLMMU BbIPXKEHUSMU KYNbTYpbl, CO34aBaeMbIMU HblHE
XMBYLLIMMM NOKONEHUSIMW B pamKax obLlecTBa, OCHOBaHHbIMW Ha paHee CyLeCTBOBaBLUMX
TPaAULIMOHHOIA KySbType U hONbKIIope UM KOPEHALLMMUCS B HUX 2.

TpaAVILIVIOHHbIe npupoaooxpaHHbIe 3HaHVIﬂ/TpaAVILI,VIOHHbIe JKosnorn4yeckKkume 3HaHunsA

MHCTUTYT KynbTypbl AeHe onpeaensieT «TpaauUnOHHbIe 3konormdeckme 3HaHms» (TO3) kak
«COBOKYMHOCTb 3HaHWW 1 BEPOBaHW, NepegaBaeMblX NOCPESCTBOM YCTHOM Tpaguuum u
nepBUYHbIX HabnogeHnn. OHM BKNOYAKOT CUCTEMY Kraccudmkaummn, KOMneke
AMNNPUYECKNX HABNIOAEHNIA 32 MECTHOWN OKpYXKatoLen cpegon n cuctTemMy camoyrnpaBrieHus,
KOTopas perynupyeT nonb3oBaHWe pecypcamun. IJKONOrmyeckue acrnekTbl TECHO CBA3aHbI C
coumanbHbIMW 1 AYXOBHLIMU acnektamun cuctembl 3HaHun. KonnyecTtso u kavecTBo TO3 He
OLMHAKOBO Y pPa3HbiX YNIEHOB OOLMHbLI M 3aBUCAT OT UX Nona, Bo3pacTa, CoumanbHOro
MONOXEHMWS, YMCTBEHHbIX CMNOCOOHOCTEN U Npodeccnn (OXOTHUK, AYXOBHbIN NUAep,
uenutenb U T.4.). T3A3, KOTOpbIE YXOOAT CBOMMW KOPHSIMW B Aanekoe NpoLunioe, HOCAT
KYMYNATUBHBIN U AUHAMWYHbBIA XapakTep, ONMpatoTCsa Ha ONbIT NPeaLeCTBYOLNX NOKONEHUN
N afanTuUpyoTCa K NPOMCXoOaLmMM B HacTosLee BpeMst TEXHONOMMYECKUM 1 coLmanbHo-
9KOHOMUYECKUM U3MEHEHNAMY .

TpaguuMOHHbIE 3KOMOrMYeckMe 3HaHUs Takke onpeaensrTcs Kak «HakonneHHas
COBOKYMHOCTb NepeaaroLmnxcs N3 NoKosieHNs B NOKOSieHUe Yyepes NOCPeaACcTBO KynbTypbl
3HaHW 1 BEPOBaHUN OTHOCUTESNBHO CBA3WN XMBbIX CYLLECTB (BKNoYasa nogen) apyr ¢ opyrom
N C oKkpyXatowen nx cpegon. Kpome toro, TO3 sBNAKOTCA CBOMCTBOM OBLLECTB C
NCTOPUYECKOWN MPEeeMCTBEHHOCTBIO NPAKTUKM UCMOSb30BaHUSA PECYypCoB; B LeNIOM, 9TO
HenpOMbILUMEHHbIE NN MEHEEe Pa3BUTble B TEXHNYECKOM OTHOLLEHUN obLiecTBa, MHOrMe 13
KOTOPbIX SIBMSHOTCA KOPEHHLIMW UMW NEMEHHLIMUY °'.

Tpap,VILIVIOHHbIe 3HaHuA

Mpu3HaHHOIo Ha MeXayHapOAHOM YPOBHE onpeaeneHust TpaauLMoHHbIX 3HaHu (T3) B
HacTosiLLiee BPeMs He CyLLecTBYyeT.

TepMUH «TpaanLMOHHbIE 3HAHUS», UCMOSb3YEMbIV A1 LUMPOKOrO ONUCAHUS 3TOr0
npeameTa, 06bIYHO BKMOYAET UHTENIEKTYaNbHOE U HemMaTepuanbHoe KynbTypHoe
Hacrneaue, NPakTUKy U CUCTEMbI 3HAHUI TPAAULMNOHHbBIX OOLLUMH, B TOM YMCHE KOPEHHbIX U
MECTHbIX OOLUH (TPaAMUMOHHbIE 3HaHUSI B 06LLEeM cMbicre). MIHbIMK crioBamu,
TpaAULMOHHbIE 3HAHWUS B LUMPOKOM CMbICIIE OXBaTbIBaOT COAEpXKaHe 3HaHWUI Kak TakoBbIX,

KOMUTETa MO UHTENNEKTyanbHOW COGCTBEHHOCTU, FTEHETUYECKUM pecypcaM, TPaaULMOHHBLIM 3HAHUSIM U
donbknopy (MKIP)» (WO/GA/40/7).

CBOAHbIV aHanu3 npaBoBOW OXpaHbl TPAAULMOHHbIX BblpaxeHuin kynbTypbl, WIPO/GRTKF/IC/5/3,

NYHKT 54.

Cwm. Takke: Mapk I'. CTuBeHCOH, «/Icnonb3oBaHWe NCKOHHBIX 3HaHWUIA B OLEHKE BIINSHWSA Ha OKPYXatoLLyo
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281

®ukpeT Bepkell, « TpagnLMOHHbBIE 9KONMOTMYECKNE 3HaHNSA B NepcnekTuee. TpaanuMOHHbIE 3KONornyeckue
3HaHWsI: KOHLeNuun u cnydan». MexayHapogHasi nporpaMma B 06nacTi TpaguLMOHHbBIX 3KONOrMYECKMX
3HaHWU 1 MexayHapoaHbIv LEHTP MO nccnenoBaHnsam B obnactu pa3sutus, OTTaea.
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a TaKkkKe TpaanunoHHbIX Bblpa)KeHMVl KynbTypbl, B TOM YUCI€ OTIINYUTESNIbHbIE NMPU3HAKN U
CMMBOIJ1bI, CBA3aHHbIE C TPAANLUNOHHBbIMU 3HAHNAMMN.

TepMUH «TpaanLMOHHbIE 3HAHUSI», UCMOSb3YEMbI B 0OCYKOAEHUSIX HA MeXAyHapOAHOM
YPOBHE B Y3KOM CMbICI1€, OTHOCUTCS! K 3HAHMSIM TaK TakoBbIM, OCOGEHHO K 3HAHUSIM,
CO3JaHHbIM B pe3ynbTaTe UHTEeNNeKTyanbHON AesaTenbHOCTM B TPAAULMOHHOM KOHTEKCTE,
BKIOYas HOY-xay, NpaKTuKy, HaBblkKU U MHHOBaLUWW. TpaanLMOHHBLIE 3HAHWUS MOTYT ObITb
o6HapyXeHbl BO MHOXECTBE pa3HOOOpa3HbIX KOHTEKCTOB, BKIHOYAsi CENbCKOXO3ANCTBEHHbIE
3HaHWs!, Hay4Hble 3HaHWS, TEXHUYECKNE 3HAHWS, SKONIOrMYeckme 3HaHUsi, MeavunHCKmne
3HaHWs!, B TOM YMCre 3HaHUS O COOTBETCTBYIOLLMX NEeKapCTBEHHbIX CPEACTBaX U
MeMKaMeHTax, 3HaHUsl, CBA3aHHble ¢ 6ruopasHoobpasuem, u T.40.» %,

B Ctatbe 1 «O6beKT oxpaHbl» AOKyMeHTa «[1poeKTbl cTaTen No oxpaHe TpaguLMOHHbIX
3HaHW, nogroTosrieHHble Ha MKIP 19 (18-22 uiona 2011 r.)», BKNOYEHHOro B JOKYMEHT
«Bonpocsl, kacarwmeca MexnpaBnuTensCTBEHHOro KOMUTETA MO UHTENMNEKTyanbLHOM
COBCTBEHHOCTU, FEHETUYECKUM pecypcam, TpaguLMoHHbIM 3HaHuaM n donbkropy (MKIP)»
(WO/GA/40/7), npuBoguTca criegytollee onpegeneHme TpaguunMoHHbIX 3HaHUI:

«OMNPEOENEHME TEPMUHA « TPAOVULUMOHHBIE 3HAHUA»

BapuaHm 1

1.1 WcknounTenbHo gns uenen JaHHOro JOKYMEHTa TEPMUH «TPagULMOHHbLIE 3HAHUSAY
0O3Ha4yaeT Hoy-xay, HaBblK1, UHHOBALUK, NPaKTUKY, YYHEHUSA 1 NO3HAHWSA, ABNAIOLMNECS
pe3ynbTaToOM UHTENNEKTYanbHOW AEATENbHOCTUN U CO34aHHbIE B TPAAULMOHHOM KOHTEKCTE.
BapuaHm 2

1.1 TpaguuMoHHbIE 3HAHUSA XapaKTEPU3YITCS ANHAMNU3MOM U 3BOSTHOLMOHHOCTBI0. OHK
ABMAIOTCS pe3ynbTaToM UHTENNEKTYyanbHOW AeATENbHOCTN, NepeaatnTcs N3 NOKONEHUs B
MOKOSIEHNE Y BKIOYAKOT, B YACTHOCTW, HOY-Xay, HaBbIKW, NHHOBALUW, NPAKTKKY, NPOLIECCHI,
MO3HAHWNA N YYEHWUS], KOTOPbIE CYLLLECTBYIOT B KOANMDULNPOBAHHLIX, YCTHBLIX MW NHbIX
dopmax cucteM 3HaHUW. TpaguLMOHHbIE 3HAHUS TakKe BKNOYalOT 3HaHUA, CBA3aHHbIE C
BGuopasHoobpasnem, TpaaMUMOHHBIM YKNaA0M XU3HU U NPUPOAHBIMU pecypcamu.
KPUTEPUN OXPAHOCMNOCOBHOCTHU

Bapuarm 1

1.2 OxpaHa pacnpocTpaHAeTCcA Ha TpaanUuMNOHHbIE 3HAaHUA, KOTOPbIE:

(@) saBnsATCA yHUKaNbHbIM NpodykTom 6eHedmumapos, onpeneneHHbIX B cTaTbe 2,
UK SBHO CBA3aHbl C HUMU;

(b)  KONMNEKTMBHO CO34alTCS, UCMOSbL3YIOTCS, COXPAHSATCA U NepefalTcs 13
MOKOMNEHMs B MOKONEHMWE; 1

(c) <BNASAOTCA HEOTBLEMIIEMOWM YACTbHO KYNbTYPHOW camobblTHOCTM BeHedmumnapos,
onpegeneHHbIX B cTaTbe 2.

62 Cm. OTyeT BOWC 0 MUCCHSIX MO YCTAHOBIEHMIO (PaKTOB, KACAIOLLMXCS MHTENNEKTYarbHON COBCTBEHHOCTY

N TPaAMLMOHHBIX 3HaHUI (1998-1999 rr.), o3arnaeneHHbIn «Hyxabl 1 YasHUA HOCUTENen TPaguLMOHHBLIX
3HaHW B 06nacT MHTENNEKTyanbHON COBCTBEHHOCTUY, CTP. 25, AOCTYNHbIN Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.html.
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AnbmepHamueHbIl eapuaHm

(d)  He Nony4MnuM LWMPOKON N3BECTHOCTU UNN NPUMEHEHUSA 3a NpeaenamMmm obLNHbI
©eHedmumapoB, onpeneneHHbIX B CTaTbe 2, 3a pa3yMHbI NepUod BPEMEHU HA OCHOBE
npeaBapuTeENbHOrO MHPOPMUPOBAHHOMO Corfacus;

nnun

(d) He mony4Mnu LUMPOKOW M3BECTHOCTU UMK NPUMEHEHMS 3a Npeaenammn o6LUHbI
GeHedmumapoB, onpeaeneHHblX B CTaTbe 2, 3a pa3yMHbI NEPUOS BPEMEHMU;

(e) He aBnsTCA O6LLECTBEHHBIM OOCTOSIHUEM;
(f)  He oxpaHsaTCS NPaBOM MHTENNEKTyanbHON COBCTBEHHOCTY; 1

(g) He npeacrtaBnAT cobon NpMMeHeHne OBbIYHbIX U LUMPOKO N3BECTHbIX
NPVHUMNOB, NPaBWi, HaBbIKOB, HOY-Xay, NPAKTUKN 1 MO3HAHWMA.

BapuaHm 2

1.2 OxpaHa, npegocTtaBnsieMasi Mo HacTosILLEMY LOKYMEHTY, pacrnpoOCTpaHSAEeTCH Ha
TPaAMLMOHHbIE 3HAHWS, KOTOPbIE CO34at0TCHA, COXPAHSIOTCA U NepearnTcsa U3 NOKONEHNS B
MOKOSIEHNE U KOTOpble MOEHTUMULMPYIOTCS UK ABASKOTCS CBA3AHHLIMU C KyJbTYPHOMN
camMoObITHOCTLIO BeHedULMapoB, onpeaeneHHbIX B CTaTbe 2».

Tpap,VILIVIOHHbIe 3HaHuA, CBA3aHHbIe C reHeTu4eCKUM#u pecypcamm

TepMUH «TPaANLIMOHHbBIE 3HAHUSA, CBA3AHHLIE C FEHETUYECKUMN Pecypcamm», UCNoMnb3yeTcs
B KoHgeHyuu o buonoaudeckom pa3Hoobpasuu 1992 r. Ha coBewaHmm pynnbl TEXHUYECKNX
9KCNEepTOB U IOPUCTOB MO TPAANLIMOHHBIM 3HAHWAM, CBSI3AHHBIM C FrEHETUYECKVMM
pecypcamu, B KOHTEKCTE MeXAyHapoAHOro pexnma AOoCTyna U COBMECTHOrO MOSb30BaHUs
BbIrOAAaMU PSif 9KCMNEepPTOB BbIPA3UMN MHEHME O TOM, YTO «TPAANLIMOHHbIE 3HAHUS,
CBSI3@aHHbIE C FeHEeTUYECKUMI peCypCaMiy 03HAYaT «TPaANULIMOHHbBIE 3HAHUS, KOTOpPbIE
MMEIOT KOHKPETHYIO Ui OBLLYI0 CBA3b C reHeTUYeckuMmn pecypcammny '°2. OagHu
MOMeKybl/CBONCTBA/aKTUBHbIE MHIPEANEHTLI FEHETUYECKMX PECYPCOB MOXHO ONpeaenuThb B
reHeTUYECKNX MaTepuanax ¢ UCronb30BaHMeM TPAAMLIMOHHBIX 3HaHWIA, a aApyrue 6e3
MCMOMNb30BaHNS TakMX 3HaHW . U xoTs B BONbLUMHCTBE CryYaeB reHeTUYeckmne pecypeh,
Kak NpeAcTaBnseTcs, UMEKT CBA3AHHbIE C HUMU TPAAULIMOHHLIE 3HaHMA, BLINO Takke
NPU3HAHO, YTO HE BCE reHeTNYeCKNe PecypChbl UMEIOT CBA3AHHbIE C HUMU TPaAULIMOHHBIE
3HaHus'®. CtaTbsi 37 BOHHCKUX PyKOBOOAWUX MPUHUUMOS o obecreyeHuto docmyna K
2eHemMuYeCKUM pecypcam U COBMECHO20 UCMOMb308aHUs Ha cripasednueol u
pasHoMpPasHoU OCHOBE 8bI200 OM UX NPUMEHEHUS rmacuT crieayollee: «[plaspelueHne Ha
[OCTYN K FeHeTUYECKUM pecypcam HeobszaTenbHO npeanonaraeT paspelleHmne Ha
MCMOMNb30BaHNE CBA3AHHBIX C HUMU 3HaHWIA 1 HA0BOPOTY.

LUudpoBasa 6ubnmorteka TpaguUMOHHbIX 3HAHUN

163 Cm. UNEP/CBD/WG-ABS/8/2, OTueT coBeLyaHms [pynnbl TEXHNYECKNX IKCMEPTOB M IOPUCTOB MO

TPaAMLMOHHBLIM 3HAaHUSIM, CBSI3aHHBIM C FTEHETUYECKUMM pecypcamu, B KOHTEKCTE MEeXAYHapOAHOro
pexunma 4OCTyna U COBMECTHOIO MOMb30BaHMs Bbirogamu, NyHKT 12 MpunoxeHns

Tam xe, nyHKT 6 MNpunoxeHus

Tam xe, nyHkT 7 [MNpunoxeHus
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LUndposas bnbnuoteka TpaguumoHHbix 3HaHun (LIBT3) siBnsieTcss COBMECTHBIM MPOEKTOM
CoBeTa Hay4HbIX 1 NpoMmblILeHHbIX nccnegosannin (CSIR) MnMHUCTepCTBa HAyKn U TEXHUKK
n OenaptameHta AYUSH MuHucTepcTBa 3gpaBooxpaHeHus n oxpaHbl ceMbn NHomu,
kKoTopbi peanunsyetca CSIR. B cosgaHnn LUBT3 no nHgunckum cuctemam mMeauumHbl
nNpuHUMana y4actune MmexagucumninHapHas rpynna B COCTaBe 3KCNepToB N0 TpagULMOHHON
MeauunHe (aopeeaa, yHaHW, cuaaxa v nora), nateHTHble aKenepThl, akenepThl no UT,
yyeHble U TexHuyeckue crneumnanuctel. MNpoekt LUBT3 npegycmatpmuBaeT AOKYMEHTUPOBaHME
TPaAULMNOHHbBIX 3HAHUIN, OTHOCALLMXCA K OOLLLECTBEHHOMY LOCTOSIHUIO U CYLLECTBYIOLLNX B
dopme nuTepaTtypbl NO aopBeae, yHaHu, cugaxe un nore, B LMpoBom bopmate Ha NaTu
MeXOYHapOoaHbIX A3blKaxX, KOTOPbIMU ABNAOTCA aHITMACKUIA, HEMELKUIA, ppaHLLy3CKUNA,
ANOHCKMI 1 ncnancknin. B LUBT3 copepxutca nHdopmMaumst 0 TpagnUNOHHbBIX 3HAHUSX,
CYLLECTBYIOLLMX B CTpaHe, Ha A3blkax 1 B dopMaTe, NOHATHbIX AN NaTEHTHbIX 3KCNepToB
MeXAyHapoaHbIX NaTeHTHbIX BegomMcTB (MINB), 4To Heobxoanmo Ana npegoTepaLLeHus
BblJaun He3aKOHHbIX naTeHToB .

LIBT3 npecnegyet ABosikyto Lenb. Bo-nepBbix, OHa cnocobcTByeT NpefoTBpaLLeHnto
Bblayu NaTeHTOB Ha NPOAYKTbI, KOTOPblE CO3A4aHbl C UCNOSb30BaHNEM TPaaULMOHHBIX
3HaHW, HO Y KOTOPbIX M306peTaTenbCKNi YPOBEHb SBNAETCH HU3KUM U BoobLLe
OTCyTCTBYET. BO-BTOPbLIX, OHA CAY>XWUT HEKUM «MOCTUKOM» MEXOY COBPEMEHHON HAYKON U
TPaAMLMOHHBIMY 3HaHUAMK 1 Bnarogaps 3TOMy MOXET MCMoNb3oBaTbCA AN
CTUMYNUPOBaHUA yrnybrneHHbIX NCCneaoBaHUin, HanpaBneHHbIX Ha co3AaHne HOBbIX
neKkapcTBEHHbIX CPEeACTB HAa OCHOBE MH(POPMaLMKM O TPAAULMOHHBIX 3HAHUSAX.
Mpepnonaraetca, 4TO 3TO AAET BO3MOXHOCTb CBECTU K MUHUMYMY HEXBATKY 3HaHMIN 06
N3BECTHOM YPOBHE TeXHUKWN. Takast 6a3a gaHHbIX COAEPXKUT AOCTAaTOYHO
AeTanu3mpoBaHHble onpeaeneHns, NPUHLMNbLI U KOHUEeNuun ang Toro, YTobbl CBECTU K
MUHUMYMY BEPOATHOCTb NMATEHTOBAHMSA B KA4YECTBE «N300peTeHnn»

HEe3HaUNTENbHbIX/HECYLLIECTBEHHBIX N3MEeHeHNii'®’.

Hocutenb TpaguMUMOHHbIX 3HAHUN

B topuanyeckom crioBape Brnaka TepMunH «HOCUTENbY» ONpeaenseTcs Kak «NULo, KoTopoe
ABMNSETCS PUANYECKMM BnaaenbLeM 060pOTHOrO AOKYMEHTA U KOTOPOE MMEET NpaBo
nony4nTb No Hemy nnatex». BONC ncnonb3ayeT 3TOT TEPMUH A1 0603HAYEHUS BCEX UL,
KOTOpPbl€ CO34atoT, CNyXXaT UCTOYHUKOM, Pa3BUBAIOT U COXPAHSOT TPAAULMOHHbIE 3HAHUS B
TpaauUMOHHOM cpeae 1 KoHTekcTe. KopeHHble 0BLWUHbI, Hapoabl U HaLUMK SBNSIOTCS
HOCUTENSAMW TPAAULIMOHHBIX 3HAHWUI, OQHAKO HE BCE HOCUTENW TPaAULIMOHHbIX 3HAHWIA
SBMSIOTCH KKOPEHHBLIMUY» 8. B 3TOM KOHTEKCTE «TPaAMLIMOHHbBIE 3HAHUS» 03HAYAIOT Kak
TPaAULUMOHHbIE 3HAHWSI B Y3KOM CMbICIE, Tak U TPaaULMNOHHbIE BblpaXKEHUS KyrbTypbl.

Kak ykasaHo B JOKyMeHTe, o3arnaBneHHOM « Cnncok 1 KpaTkoe TEXHUYECKOE NOSICHEHNE
pasnn4yHbIX OPM, B KOTOPbIX MOXHO HAWTWU TPaaUUMOHHLIE 3HAHNAY
(WIPO/GRTKF/IC/17/INF/9), «[TpaguLMOHHbIE 3HAHWS], Kak NpaBuNo, co3gatTcs
KONNMEKTUBHO N/MNN paccmaTpUBalOTCS Kak NpuHaanexalwme KONTeKTMBHO KOPEHHOW Uin
MeCTHOW obLMHe unu rpynnam nuu B coctaBe Takon obwmHbl. [...] HecmoTps Ha aTo,

%6 C 6onee noapo6bHon MHopmaLme MOXHO 03HAKOMUTLCS MO adpecy:

http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng

Ponb peecTtpoB 1 6a3 AaHHbIX B OXpaHe TPaANLUMOHHbBIX 3HAHWIA: CpaBHUTENbHbIM aHanu3. OtyeT UNU-
IAS Report, aHBapb 2004 r., cTp. 18.

Cm. OTyeT BOUC 0 Muccusax no ycTtaHOBMNEHMIO (haKTOB, KacaroLMXCA MHTENNEKTYanbHOM COGCTBEHHOCTH
N TpaaMLUMOHHBIX 3HaHUM (1998-1999 rr.), o3arnaeneHHbIn «HyXabl 1 YasHUA HOCUTENen TpaauLMOHHbIX
3HaHWI B 06nacT MHTENNEKTyanbHON COBCTBEHHOCTUY, CTP. 26.
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OTAENbHbIN YneH OBLLMHBI, HaNPUMEP LIeNUTENb U dbepmep, MOXeT SBNATLCA HOoCUTENem
onpeaeneHHbIX 3HaH» "%,

Knaccudmkaumsa pecypcoB TpagnLMOHHbIX 3HAHUI

Knaccudumkaumsa pecypcos TpagmumoHHbix 3HaHun (KPT3) senseTcs HoBaTopcKom
CTPYKTYPUPOBAHHOW KnaccudukaLMoHHOW CUCTEMOW, KOTopas NpeaHasHayeHa ans
CUCTEMHOrO Yrnopsao4eHns, pacrnpocTpaHeHWs 1 Norcka n KoTopas BKIToYaeT OKomo 5 ThiC.
noarpynn TPaguuMOHHbBIX 3HaHWUI B OTIMYME OT OOHOM rpynnbl B MexayHapogHom naTteHTHOM
knaccudpmkaumm (MMK)."° KPT3 6bina paspaboTtaHa Ans MHOMACKUX CUCTEM MEANLIMHbI
(aropBena, yHaHu, cugaxa u nora). KPT3 nonyyuna mexayHapoaHoe npusHaHue, 1 oHa
npuesidaHa k MIMK. Mo Bcen BeposaATHOCTH, OHa ByoeT cnocobCTBOBATL MOBLILLEHUIO YPOBHS
NHPOPMMPOBAHHOCTM O CUCTEMAaX TPAOULMOHHbBIX 3HaHWUI Bnarogapst UCNONb30BaHMIO
COBPEMEHHON CUCTEMBbI pacnpocTpaHeHus, a8 UMEHHO MHOPMALUOHHBIX TEXHOMOMA, N B
yacTHocTn NHTepHeTa u Beb-TexHonornn. NpeanonaraeTcs, YTo CTPYKTypa U CTENEHb
aetanusaumm KPT3 BbI3OBYT MHTEPEC Yy TEX CTPaH, KOTOPbIE NpuUiararT YCunus K
NPeAoTBPALLEHWNIO BblAa4M HE3AaKOHHbIX MAaTEHTOB HA HEOPUTMHAsbHbIE OTKPLITUS,

CBSI3@aHHbIE C CUCTEMAMM TPAAULIMOHHBIX 3HaHM' .

TpaAVILIVIOHHaﬂ MegunuuHa

BO3 onpenensieT 3TOT TEPMUH Kak «COBOKYMHOCTb 3HaHWIA, HABbIKOB W NMPAKTUYECKIX
NPYEMOB, OCHOBAHHLIX Ha TEOPUSX, BEPOBAHUSX 1 OMbITE, SBMSIOLLMXCS HEOTLEMIIEMOI
4acTbIO Pa3NUYHbIX KYNbTYp, Byab TO NOAAAIOLLMXCS OGBLACHEHMIO WU HET, UCTONb3YeMbIX
ANsi NOAAepXXaHNs 300POBbS, @ Takke AN NPOMUNaKTUKA, ANArHOCTUKM, oBnierdyerHns unm
neyeHns PUINYECKNX 1 Ncuxmndecknx sabonesanniiy 2. BO3 Takke onpeaenseT
«TPaAAULIMOHHYIO MEANLIVHY» KaK «BKITIOHAIOLLYI0 pasnuyHble NpakTUieckue MeToas,
noaxofpl, 3HaHUSA 1 BepOBaHWS B 06n1acTu BpayeBaHusi, BKIIOYAs pacTUTENbHbIE, XKUBOTHLIE
M/ OCHOBAaHHbLIE Ha MUHepanax NekapCTBEHHbIE CPEACTBA, AyXOBHYIO Tepanuio,
MaHyanbHble NPUEMbI U YNIPaXHEHNS!, MPUMEHAEeMble PasaernbHO UNn B CoYeTaHnn Ans
noaAepXxaHus 300POBbS, @ TaKKe A8 NIEYEHUS, ANArHOCTUKN UNW NPOUNAKTUKN
3abonesaHuin» '’

I'IpousBe.quMﬂ U NHHOBaUuuun, oCHOBaHHbIe Ha TPAANLUNOHHbLIX 3HAHUAX

Tpaauuuu npeacTaBnaloT coboi KynbTyPHYIO NPaKTUKY U UAeu, KOTopble pacLieHNBaIOTCS
KaK OTHOCSILLMECS K NPOLLIIOMY 1 KOTOPbIM OTBEAEH onpeaeneHHbIn ctatyc' . TepmuH
«MPOU3BEAEHNS N MHHOBALINW, OCHOBAHHbIE Ha TPAANLIMOHHBLIX 3HAHWAXY» O3HaYaeT
WHHOBALW 1 NPON3BEAEHNS, OCHOBAHHbIE Ha TPAAMULIMOHHBIX 3HAHWSX KaK TaKoBbIX, HO
Pa3sBUTHLIE 1 MOJEPHU3NPOBAHHbIE BHE TPaAMLIMOHHOIO KOHTeKcTa' °. TpaauLmMoHHble
3HaHWA KaK TAKOBbIE»» 03HAYAIOT KCUCTEMbI 3HAHWIA, NPON3BEAEHUS U MHHOBALIM,
KOTOpble, Kak NpaBuIo, NEPealoTCs U3 MOKOMEHWs B MOKOSIEHWE; Kak NPaBuIio, CHATAIOTCA
OTHOCALLMMMCS K KaKOMY-NNBO KOHKPETHOMY HapOZy UM HacenseMoii UM TeppUTOpUK; Kak
npaBuno, paspabaTbiBalOTC 6ECCUCTEMHO 1 MOCTOSIHHO Pa3BMBAIOTCS B OTBET Ha

169 Cnuncok 1 KpaTkoe TEXHUYECKOE MOSICHEHME Pa3fnYHbIX POpPM, B KOTOPbLIX MOXXHO HaWTK TpagULUMOHHbIE

3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 [MpunoxeHus.

170 Tam xe.

C 6onee noapobHON MHopMaLmMen MOXXHO O3HAKOMUTLCS MO aapecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng

e O6wue pykosogdawume npuHumnel BO3, kacatowmecs MeToankn NpoBeAeHNs UCCNeA0BaHNA U OLEHKU
TpagmumoHHon meguunHel (WHO/EDM/TRM/2000.1), ctp. 1.

! Crtpaternst BO3 B obnactu TpagmMumoHHon meguuuHel Ha 2002-2005 rr., cTp.7.

MpoekT rnoccapusa HaumoHansHon komuccum no sonpocam KOHECKO.

% Cwm. ctaTbu 10-13 MOMPIICX.
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N3MEHEHWe BHELLHKX YCroBuii»'"°. TponsBeaeHnst 1 MHHOBALMK, OCHOBaHHbIE Ha
TPaANLIMOHHBIX 3HAHWSAX, OTHOCATCS K TEM CHy4YasM, KorAa TPaavLmMs BbICTynaeT B KauecTBe
NCTOYHMKA MHHOBALMIA, OCYLLEECTBMSIEMbIX YNIEHaMM COOTBETCTBYIOLLEI KYNbTYPHOMN OBLLMHBI
WU CTOPOHHUMM NIMLIAMU; B STUX CIyHasiX 3TW NPOU3BEAEHUS Y MHHOBALMM MOTYT Takke
BLISIBMSTb APYr1e BUAbI UCNOMNL30BaHUS TPAAULIMM, KOTOPbIE MOTYT BbiTh
NpoaHanuanpoBaHbl B KOHTEKCTE MHTeNmneKTyanbHol cobctBeHHocT''’. Bonee noapo6Ho
TPaAMLIMOHHbIE 3HAHUSA «KaK TakoBble» N NPOU3BEAEHUS Y MHHOBALMMU, OCHOBAHHbIE Ha
TPaAMLIMOHHBIX 3HAHWSIX, PaCCMaTPUBAIOTCS B JOKYMEHTe, o3arnaBneHHoM « Cnmcok
KpaTKoe TeXHWUYeCcKoe NOSACHEHUE PasNNYHbIX (POPM, B KOTOPLIX MOXHO HaNTK
TpaauLMOHHbIe 3HaHus» (WIPO/GRTKF/IC/17/INF/9)'78.

KoHnBeHuua KOHECKO o mepax, HanpaBrieHHbIX Ha 3anpeLlieHne u npegynpexaeHue
He3aKOHHOro BBO3a, BbIBO3a U nepeaayum npaBa CO6CTBEHHOCTU Ha KyJibTypHbIe
ueHHoctn 1970 r.

B 1970 r. OpraHmsaums O6beaguHeHHbIX Hauun no Bonpocam o6pasoBaHnsd, Haykn n
KynbeTypbl (KOHECKO) npuHsina KoHBeHUMIO AN OXpaHbl KYNbTYPHbLIX LEHHOCTEWN,
Haxo4sALWMXCA Ha TeppUTOPUN rocyaapcTBa, OT ONMACHOCTEN KpaXKu, TavHbIX PACcKOMOK U
He3aKOHHOro BbiBO3a. KoHBeHUMs BcTynuna B cuny B 1972 .

KoHBeHLus 00s13bIBAET CBOUX rocyaapcCrB-y4aCTHMKOB OCYLLECTBIIATbL MepPbI MO TpEM
OCHOBHbIM Harnpas/1€HUAM:

1- NpeBeHTMBHbIE MepPbI: CO34aHNe PEECTPOB LIEHHOCTEN, yYpexaeHne cBuaeTesnbCTB Ha
BbIBO3, OCYLLIECTBIIEHME KOHTPONS 3a TOProsrei, BBeAeHe YroNnoBHbIX U
aAMUHUCTPATMBHbIX CaHKUMIA, NpoBeaeHne 06pa3oBaTefibHbIX KAMNaHUm 1 T.4.

2- MNonoxeHnsa o Bo3BpaLleHMK: B COOTBETCTBUU C NyHKTOM (b) (ii) cTaTbn 7 KoHBEHLMN
rocyfapcrBa-y4acTHUKM 06a3y0TCA No TpeboBaHMIO rocyaapCTBa-yreHa «MPoOUCXOXOEHNSI»
npeanpuHMMaThL COOTBETCTBYHOLLME Lark Ansi obHapyXeHus n Bo3BpaLleHns noodon
nogoGHOM KynbTYPHOW LIEHHOCTW, BBE3EHHOW NMOcne BCTynneHust Hactosiwen KoHBeHLmn B
cuny B 060MX 3aMHTEPECOBAHHbIX rOCyaapcTBax, Npu yCnoBmu, 0gHaKo, YTO rocyaapcTBo,
obpawatoieeca ¢ npocbbon, BbiNavyMBaeT cripaBennBy0 KOMNEHcaL Mo
A06pOoCcoBECTHOMY NMOKynaTesiko Unn nuuy, KOTopoe MMeEET AENCTBUTENbHOE NPaBo Ha 3Ty
ueHHocTb. B Ctatbe 13 KoHBeHUMN Takke coaepKaTcs NosfioXeHus!, kacaroLmecs
BO3BpaLLEHUSA LLEHHOCTEN N COTPYOHUYECTBA, KOTOPbIE HOCAT 6onee KOCBEHHbIN XapakTep U
obycrnoBneHbl BHYTPEHHUM 3aKOHOA4ATENbCTBOM.

3- Cnctema MexayHapo4HOro COTPYAHNYECTBA: AEs YKPEnseHns coTpyaHnyYecTBa cpeaun
rocy4apcTB-y4aCTHUKOB U MeXAy HMUMU NpoHu3biBaeT cobon Bco KoHBeHumo. B cnyyasx,
Korda KynbTypHOe Hacreaue nogeepraeTcs onacHOCTU pasrpabnenuns, ctatbs 9
npegycmaTpmBaeT BO3MOXHOCTb OCYLLECTBNEHUS Boriee KOHKPETHBIX Mep, B YaCTHOCTH,
KOHTPOMA 3a BBO30M U BbIBO3OM.

KonBeHuusa OHECKO 06 oxpaHe u noowpeHun pasHoobpa3ma hopM KyrnbTYpPHOro
caMoOBbIpaXeHus

B 2005 r. OpraHunsaums O6beanHeHHbIX Hauun no Bonpocam obpasoBaHns, Haykn n
KynbTypbl (FOHECKO) npuHana KonseHumst KOHECKO 06 oxpaHe 1 nooLpeHunn
pa3Hoo6pa3ns opM KynbTypHOro CaMOBbIPaXXEeHUSA, KOTopasi BCTynuna B cuny 18 mapta
2007 r.

76 Cm. pokymeHT BOMC WIPO/GRTKF/IC/3/9.
7 CeopHblit aHanu3 NpPaBOBON OXpPaHbl TPAOULMOHHbIX BbipaxeHuin kynbTypbl, WIPO/GRTKF/IC/5/3,
NYHKT 57.

178 Hannanb XKepee, «Cornawenne TPUTC. MNpoekT n aHanna». N3g. 3-e, Sweet & Maxwell, ctp. 132.
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Llenn KoHBeHUun nanoxeHsl B ctatbe 1: (@) oxpaHa n noowpeHne pasHoobpasusa hopm
KynbTypHOro camoBblpaxeHus; (b) cosgaHue ycnosuin gnsi pacugeta n ceobogHoro
B3aMMOAENCTBUSA PasfnyHbIX KyNbTyp Ha B3anMOBbLIrOQHOW OCHOBE; (C) MOOoLLpeHue guarnora
MeXxay KynbTypamu B Liensx obecneyeHnst bonee Wwmpoknx n cbanaHcMpoBaHHbIX
KynbTYpHbIX 0OMEHOB BO BCEM MUPE B MHTEpecax B3aMMOYBaXXeHUS KyNbTyp U KynbTypbl
Mupa; (d) nooLipeHne MexKynbTYpHOro B3aMMOAENCTBUSA B LENSX pa3BuTus
B3aMMOMNPOHNKHOBEHUS KyNbTyp B AyXe HAaBEAEHMS MOCTOB MeXAy Hapoaamu;

(e) noowpeHne yBaxxeHnsa K pasHooOpa3unio hopM KyrnbTYpPHOrO CamMOBbIPaXXEHUSI 1
NOBbILLEHNE OCO3HaHUSA LLIEHHOCTM 3TOro pasHoobpasms Ha MECTHOM, HALMOHAbHOM 1
MexayHapogHoM ypoBHSX; (f) nogTBepxaeHme BaXXHOCTU B3aMMOCBSA3N MEXAY KynbTypon n
pa3BUTUEM AN BCEX CTpaH, B 0COGEHHOCTN pa3BMBatoOLLMXCA, 1 NOAAEPKKA AENCTBUN,
npeanpUHUMaeMbIX Ha HaUMOHaNbHOM Y MeXAyHapoAHOM YPOBHSAX C Lienbio obecnevnTb
npu3HaHne NOASIMHHON LIEHHOCTM 3TOW B3aMMOCBSA3N; (g) npu3HaHne ocoboro xapakrepa
KyNbTYPHOWN OEeATENbHOCTU U KyNbTYPHbIX TOBApPOB M YCIYr Kak HOCUTenen caMoObIiTHOCTH,
LeHHocTen n cmbicna; (h) noaTBepxaeHne CyBepeHHOro npaea rocygapcTs Ha NOSLEPXKKY,
NPUHATUE Y OCYLLIECTBEHNE NOMUTUKN N Mep, KOTOPbIE OHW CYMTaOT Haanexawmumm ans
OXpaHbl 1 NOOLLPEHMS pa3HOO6pasns opM KyNbTyPHOro CaMOBbIPaXXEHMSA Ha CBOEN
Tepputopuu; [1] (i) ykpenneHve MexgyHapo4HOro COTPyaHUYECTBA U CONNOAPHOCTU B AyXe
napTHepCTBa, B YaCTHOCTU AN paclUMPEHUa BO3MOXHOCTEN pa3BUBAOLLNXCSA CTPaH B
06nacTu oxpaHbl 1 NOOLLPEHNS MHOro0bpa3susa (hopM KynbTYPHOro CaMOBbIPaXXEHUS.

KoHBeHuus FOHECKO 06 oxpaHe HemaTepuanbHOro KynbTypHOro Hacnegus

KoHBeHUus 6bina npuHata OpraHusaumen O6beanHeHHbIX Haunin no Bonpocam
o6pasoBaHus, Haykn n KynbTypbl (FOHECKO) B 2003 r. 1 BcTynuna B cuny 20 anpensa 2006 r.
Llenn KoHBEHLMM COCTOAT B OXpaHe HemMaTepuarnbHOro KyfbTypHOro Hacnegus,
obecnevyeHnmn yBaxXeHnst HemaTepuarnbHOro KyrnbTYpPHOro Hacneans obLWwuH, rpynn u
OTAENbHbIX NUL,, NOBbILLIEHNE OCBEAOMITEHHOCTM OOLLIECTBEHHOCTN O Ba)XKHOW POnn
HemMaTepuranbHOro KyfbTypHOro Hacnegus u obecneyeHne ee NPU3HaHns, a Takke B
npegocTaBeHnm MOMOLLM N COTPYAHNYECTBE Ha MEXAYHapO4HOM YPOBHE.

Hepo6pocoBecTHasA KOHKypeHLUus

B topuanyeckom crioBape bnaka TepMunH «HegoBpocoBeECTHAsi KOHKYPEHLMSI»
onpeaensieTcs kak «[6]ecyecTHOe M MOLLEHHUYECKOE CONEPHMYECTBO B 0611acT TOProBnu u
KOMMepLUK, 0COBEHHO NpaKkTuka NPOABWKEHMS HA PbIHOK CBOMX COBCTBEHHbLIX TOBAapOB U
NpoAyKTOB B yLiepb npoagykTam 1 ToBapam Kakon-nmbo Apyro CTOPOHbI NOCpeaCcTBOM
MMUTaLMKN UK KOHTpadakLmMm HasBaHus, bpeHaa, pasmepa, opMbl UNN APYrnx
OTNMYUTENBHBIX MPU3HAKOB U3LENNSA UMK Ero YNaKoBKU» .

CornacHo ctaTbe 10bis lNapuxxckoli KOH8EHUUU 10 OXPaHE MPOMbILUIEHHOU
cobcmeeHHocmu 1883 1., «[a]kToM He[OBPOCOBECTHOM KOHKYPEHLMM CYNTAETCS BCAKUM aKT
KOHKypEeHLMW, NpoTUBOpEYaLMn YeCTHbIM 0Bbl4asM B MPOMbILLMEHHbIX U TOProBbIX Aenax».
Hanee B nyHkTe 3 cTtaTbn 10bis roBopuTcs, 4TO «[B] YacTHOCTK, Nnoanexar 3anpeTy:: (i) Bce
AENCTBMSA, CNOCOBHbIE KakuM Bbl TO HW BbINO cnoco60M Bbi3BaTb CMELLEHNE B OTHOLLEHUN
npeanpuaTUs, NPOAYKTOB UMW NPOMbILLNIEHHOW UM TOProBOW AeATENbHOCTN KOHKYPEHTA;
(ii) noXxHble yTBEPXOEHUSA NPU OCYLLECTBIIEHNN KOMMEPYECKON OEATENBHOCTH, CNOCOBHbIE
ANCKPeaUTMpOoBaTb NpeanpuaTue, NPOAYKTbl UM NPOMBbILLIIEHHYIO U TOProBYHO
AeATeNbHOCTb KOHKYpeHTa; (iii) ykasaHusi unm yTBep>KaeHus, CNOfb30BaHNE KOTOPbLIX Npwu
OCYLLLECTBITIEHUN KOMMEPYECKOWN AeATENbHOCTU MOXET BBECTU 0B EeCTBEHHOCTL B
3abnyxgeHne OTHOCUTENBHO XapakTepa, cnocoba U3roToBNEHNs!, CBOMCTB, NPUrogHOCTH K
NPUMEHEHWNIO NN KONMYECTBaA TOBAPOBY.
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Deknapauua OpraHusauun O6beanHeHHbIX Hauum o npaBax KOpeHHbIX HAapoJoB

B 2007 r. NeHepanbHasa Accambnes OpraHmsaunm O6begMHEeHHbIX Haumi npuHsana
Heknapauuto Opradmnsaumm O6beamHeHHbIX Haumin o npaBax KOPEeHHbIX HApPOa4OB.
[eknapauunsa npuM3HaeT, YTO KOPEHHble HapOAbl MMEIOT paBHbIE NpaBa YerioBeKa Ha 3aLuTy
OT KyNbTYPHOMN AUCKPUMMHALUUK, 1 HanpasreHa Ha NOoOLpeHE B3aMHOIO YBaXKEHUS U
rapMOHMWYHBIX OTHOLLEHUI MeXAY KOPEHHbIMW Hapod4amMu U rocygapcTsamu.

B oTHOLWEHUN TPaaULMNOHHBIX 3HAHUN, TPAAULMOHHBIX BblPaXKEHUI KyNbTYpbl U reHeTUYEeCKNX
pecypcoB B NyHKTe 1 cTaTbk 31 npegycmatpuBaeTca crneyouliee: «[K|opeHHble Hapoab!
MMEIT NPaBoO Ha COXpaHeHUe, KOHTPOSb, OXPaHy U pas3BUTUE CBOEro KySbTYPHOro Hacneauvs,
TPaAULMNOHHBIX 3HAHUIN U TPAOMLUMOHHBLIX (OOPM KYINbTYPHOrO BbIpaXeHNd, a Takke
NPOSIBNEHN UX HAY4YHbIX 3HAaHWUIN, TEXHOMNOMMI 1 KyNbTypbl, BKMOYasa nogckue u
reHeTM4YecKne pecypcobl, CEMeHa, nnekapcTaa, 3HaHUs CBOMCTB ddayHbl U doriopbl, Tpaauumnm
YCTHOro TBOPYECTBA, NMUTepaTypHble NPOU3BEAEHUS, PUCYHKN, CNOPT U TPagULMOHHbIE UrpPbI
1 n3006pasnTenbHoe N NCMONHUTENLCKOE NCKYcCTBO. OHM MMEKOT Takke NpaBo Ha
COXpaHeHue, KOHTPOIb, 3aLUNTy N pa3BUTUE CBOEN MHTENMNeKTyarnbHOM COBCTBEHHOCTU Ha
Takoe KynbTypHOe Hacreaue, TpaguunoHHbIe 3HaAHNUS Y TPaaULNOHHbIE (POPMbI BblpaXXeHWs
KynbTypbl». Janee B nyHkTe 2 cTaTtbk 31 roBOpuUTCS, YTO “[CJOBMECTHO C KOPEHHBLIMU
Hapodamu rocygapcTea NPUHUMatoT AeNCTBEHHbIE MepPbI B LIENsX NPU3HaHMS 1 3awmnTbl
OCYLLECTBIIEHMS 3TUX NpaB». B 0OTHOWEHWM TpaanUMOHHON MeguUnHbI B cTaTbe 24
npegycmaTpuBaeTcs cneaytoulee: «[KJopeHHble Hapoabl MMEIOT NPaBo Ha CBOKO
TPaAVLMOHHYIO MeMLMHY U HAa COXpaHEHWE CBOEWN NPakTUKM BpayeBaHUs, BKIHOYas
COXpaHeHne BaXXHEeNLUMX NeKapCTBEHHbIX PACTEHWUI, XXMBOTHbBIX 1 MUHEPASiOBY.

Mcnonb3oBaHMe TPaAULIMOHHbIX BblPaXXeHUM KYNbTypbl/TPaAULIMOHHbIX 3HAHUN

TpaanumMoHHbIE 3HAHUSA U BbIPAXXEHMS KyNbTYpbl MOTYT UCNOMNb30BaThCS B Pa3fmyHbIX
uensax. Mcnonb3oBaHue TpaanMUMOHHbBIX 3HAaHWMI UK BblpaXXEHWU KyNbTypbl OXBaTbiBaeT
KOMMEpPYECKoe UNn NpoMbILLSIEHHOE UCNONb30BaHMe, 0ObIYHOE NCMONb30BaHMe,
AobpocoBecTHOe 1CMNonb3oBaHMe, JOMaLLUHEE UCMONb30BaHNE M UCMOSb30BaHNE
TPaaAULMOHHOW MEAULINHBI ANt OXpaHbl 340POBbA U NCNONb30BaHME B UCCIEA0BaTENbLCKUX U
obpa3oBaTenbHbIX Lensx.

Kommepyeckoe ucrnosib3o8aHue

B topuanyeckom crioape Briaka TepMUH «KOMMEpPYECKOE UCMOMb30BaHNe» onpeaenseTcs
kak «[u]cnonb3oBaHne, KOTOPOE CBSI3aHO C OCYLLECTBIEHUEM UMM Pa3BUTUEM AESATENBHOCTHU,
npuHocaLen agoxon. «HekoMmepyeckoe MCNoNb30BaHME» ONpeaensieTcs Kak
«[n]cnonb3oBaHWe paau IMYHOTO YAOBOMbCTBUS UMK B NPEANPUHUMATENBCKUX LIENSX, He
CBSI3aHHbIX C MOyYEHNEM J0X0Aa UMK BbIroAbl, UMM MHOTO BO3HarpaXaeHus»

ObbI4yHOE ucnosib308aHuUe

B TuxookeaHCKOM pea2uoHasibHOM murnogomM 3akoHe om 2002 2o0a 06 oxpaHe
mpaduyUOHHbIX 3HaHUU U MposierieHul Kyrnbmypbl TEPMUH «OObIMHOE NCNONb30BaHME)
onpefensieTcst Kak «MCcnofb3oBaHne TPaaULMOHHbLIX 3HAHWUIA U BbliPaXXEHUM KynbTypbl B
COOTBETCTBMU C OObIYHBLIM MPABOM W NPaKTUKOW TPAAULMOHHBIX BNagenbLeBy.

TepMUH «HenpepbIBHOE 06bIYHOE UCMOMNb30BaHUE» XapaKTepuayeT YCTONYNBOCTb U
«KMBOM» XapaKkTep UCNONb30BaHWUS TPAAULMNOHHBLIX 3HAHUA U/Mny TpagULUMOHHBIX
Bblpa)KeHW KynbTypbl KOPEHHBbIMM OOLLMHAMKN B COOTBETCTBMM CO CBOUM ODbIYHBIM NPaBoOM
N NPaKTUKOMN.
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JobpocosecmHoe ucrosib3ogaHue

MpUMEHNTENBHO K aBTOPCKOMY NpaBy B opuanyeckom crnosape bnaka TepmuH
«4obpocoBecTHOE UCNONb30BaHME» ONpeaensaeTcs Kak «[p]lasyMmHoe 1 orpaHM4eHHoe
MCNONb30BaHME NPON3BEAEHUS, OXPAHSIEMOro aBTOPCKMM NpaBoM, 6e3 paspelueHnsi aBTopa,
a UMEHHO Takoe, Kak LUUTUPOBAHNE KHUIMN B KHKHOM 0003pEHMN Ui UCNOSb30BaHNE ee
yacTen B napoann. [1o06pocoBecTHOE NCNOMb30BaHNE ABMSETCA CPeaCcTBOM 3aLLMTbl MPOTUB
06GBUHEHWI B HApPYLLEHWUM NMpaB C y4eTOM CreayroLmx onpeaeneHHbIX 3akoHOM haKTOPOB:
(1) uenb 1 xapaktep Ucrnonb3oBaHus, (2) xapakTep NPoOM3BESEHUS, OXPaHAEMOro aBTOPCKMUM
npasom, (3) maclwTabbl MICNONb30BaHMSA NPOU3BEAEHUS U (4) SKOHOMUYECKME NOCNEOCTBMIS
MCMNOMb30BaHUAY.

HomauwiHee ucnonb3oeaHue u ucrosnb3o8aHue 0115l 0xpaHbl 300p08bs

B topngmnyeckom crnosape bnaka TepMnH «goMalHU» onpenenaeTcs Kak «[OJTHOCALWMIACS K
AoMy unu cembe; 6biToBOM». B nyHKTe 1 [lOXMHCKOM AeKknapaunm, kacarLlencs
Cornawenns TPUMNC n obwecTtBeHHOro 3apaBoOXpaHEHst, NPU3HAETCA «CePbe3HOCTb
npobnem B 06r1acTu 30paBOOXpaHEHNs, C KOTOPbIMU CTankKMBaeTCa MHOXECTBO
pa3BUBAIOLLMXCH U HAUMEHee Pa3BUTbIX CTPaH, 0COBEHHO Tex Npobnem, KoTopble ABNAITCA
cnegctenem BUY/CINNOa, TyGepkynesa, mansapum n 4pyrux anngemMmm4ecknx 3abonesaHmmy.
[anee B nyHKTe 5(C) oTMevaeTcsa cnegytoulee: «[Klaxgoe rocygapcTBo-4reH MMeeT NpaBo
onpegensaTb, YTO UMEHHO NpeAcTaBnseT cobon HauMoHanbHas YpessBblyaHasa cuTyaums n
ApYrne UCKMUYNTENBHO Cepbe3Hble 0OCTOATENBLCTBA, NPY TOM MOHUMAHWUN, YTO KPU3UCHbIE
cuTyaumm B obnacTtu sagpaBooxpaHeHus, B TOM yucne ceasaHHblie ¢ BUY/CTAOom,
Ty6epkynesom, Mansapven n gpyrumm anmaeMmyecknmmn sabonesaHnsaMmm, MoryT
npeacTaBnaTb COO0M HAaUNOHANbHY YPE3BbIYANHYIO CUTYaUMIO U OPYrue UCKIIOYUTENBHO
cepbesHble 06CcToATENbCTBAY.

Ucnonb3o8aHue 8 uccriedosameribCcKkux U obpasosamersibHbIX Uesnsx

MpUMEHNTENBHO K NaTeHTaM B opMan4eckom crnosape bnaka TepMuH «cpeacTBo 3awmThl,
OCHOBaHHbIE Ha MPUHLMUMNE UCMOMb30BaHUA B SKCMEPUMEHTANbHbIX LENsax» onpeaensieTcs
Kak «[c]peacTBo 3auTbl NPOTUB O6BUHEHUI B HApyLLEHWUM NAaTEHTHbIX NPaB, UCNOMNb3yeMoe
Torga, Koraa 3anaTeHTOBaHHOE M3006peTeHne Cco30aeTCs U UCTONb3YeTCA UCKMIYUTENBHO B
Hay4HbIX Lensax. HecmMoTpsa Ha To, Y4TO 3TO CPeACTBO 3auUThl NO-NPEXHEMY NPU3HAETCS B
KayecTBe TakOBOro, OHO TOSIKyeTCS B Y3KOM CMbICIE U B HAacToSALLee BPEMSI MOXET
NPUMEHSITLCS TOMNBKO B OTHOLLEHUM MCCNefoBaHUiA, NPOBOAUMBIX B LIENSIX NPOBEPKU
dopMyIbl M300peTeEHUAY.

CnenyeT OTMETUTb, YTO, XOTA NpaBa UHTENNEKTyanbHON COBCTBEHHOCTU 1 ABNAOTCA
NCKNIOYMTENBHBIMW NPaBaMu1, B OTHOLLEHWUM 3TUX UCKMOYUTENBHbIX NpaB
npegycMaTpuBaloTCs onpeaeneHHble U3bATUS U orpaHnyeHns. Hanpumep, B obnactu
NaTeHTOB B HaLMOHANbHOM 3aKoHO4ATEeNbCTBE psiAa CTpaH NnpeaycMaTpmBatoTCs
onpeeneHHble N3bATUSA U OrPaHNYEHNS B OTHOLLEHWM UCKITIYUTENBHbBIX NPaB, B YaCTHOCTH
cneayowue:

a) 0eicTBUSA, COBEPLLAEMbIE B NIUYHbIX U1 HEKOMMEPYECKUX LIENSX;
b) oencTBUS, coBepLIaemMble UCKIIYUTENBHO B 3KCNEPUMEHTaNbHbIX UK
nccrnenoBaTenbCKUX LIENSIX.

MpumeHeHue

B nyHkTe 2 ctatbn 3 gokymeHTa «[1poekTbl cTaTen No oxpaHe TpaguMUMOHHbIX 3HaHWN,
nogrotosneHHble Ha MKIP 19 (18-22 uons 2011 r.)», BKNIOYEHHOro B JOKYMEHT «Bonpocl,
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kacaroLmecs MexnpaBnTenbCTBEHHOTO KOMUTETA MO UHTENNEKTYaNbHON COOCTBEHHOCTH,
reHeTU4YEeCKNM pecypcam, TPaaNLNOHHBbIM 3HaHUAM 1 donbknopy (MKIP)» (WO/GA/40/7),
NPUBOAMTCA crneaytoLee onpeaeneHne TepMmnHa «MpUMeEHeHne»:

«B uensx aToro AOKyMeHTa TEPMUH «NPUMEHEHME» B OTHOLUEHUN TPAOULNOHHBIX 3HAHUN
O3Ha4aeT Kakoe-nmbo 13 crnegyowmx AeNCTBUN:

(a) B CinydadX, Koraa TpaanunoHHble 3HaHUA ABIMAKTCA NPOAYKTOM:

()  npousBOACTBO, UMMNOPT, BbICTABNEHME HA NPOAAXY, MPOAAXKY, XpPaHEHNe
MW NPUMEHEHWE NPOAYKTa BHE TPaAMLMOHHOIO KOHTEKCTA; U

(II) BrageHne 3TuM NpoaykToM B LENIAX BbICTaBIIEHNA €ro Ha npogaxy,
npoaaxu nnn npuMmeHeHmna BHe TpagnumMoHHOIro KOHTEKCTa,

(b) B cnyyasx, koraa TpaguUMOHHbIE 3HAHUS ABNAKOTCS MPOLIECCOM:
(i)  NpumeHeHMe npouecca BHe TPaAULMOHHOIO KOHTEKCTa,; UK

(i)  ocywecTBneHne ENCTBUN, YNTOMAHYTbIX B NOANYHKTE 1 B OTHOLLEHWM
npoayKTa, ABMALWLErocs HenocpeaCcTBEHHbIM pe3ynbTaToM NPUMEHEHUS 3TOro
npouecca; unu

(c) cnyyam, koraa TpagUUMOHHbBIE 3HAHMS UCNOMb3YTCS B HAYYHbIX UCCNEA0BaHNAX U
pa3paboTkax, OCyLLEeCTBSAEMbIX ANs U3BMEYEHNS NPUOBINN UNN B KOMMEPYECKMX LIENSIXY.

B nyHkTe 2(c) Hazolicko2o npomokona peaynuposaHusi docmyrna K 2eHemu4yecKum
pecypcam u CoO8MeCmHO20 UCMOoIb308aHUs Ha cripasednueoll U pasHol OCHOBE 8b1200 om
ux npumeHeHus k KoHeeHyuu o 6uonoaudyeckom pasHoobpasuu (2010 r.) npusoguTcs
cnepgyiollee onpegeneHne: «NnpoBeaeHne nccneaoBaHnin n pa3paboTok reHeTUYecKoro
n/vnn GNOTEXHONOrMYECKOro CocTaBa reHeTUYEeCKMX PecypcoB, B TOM YMCHe NyTeM
npMMeHeHus BUOTEXHONOrMK, Kak oHa onpegeneHa B ctatbe 2 KoHBEHUMWY.

B nyHkTe 2 e) ctatbn 12 gokymeHTa «Bknaa cTpaH-eanMHOMBILINEHHWL, B LENW U NPUHLMNbI
OXpaHbl FEHETUYECKMX PECYPCOB U NPeABapUTENbHbIN NPOEKT CTaTemn No oxpaHe
reHeTuvecknx pecypcos»» (WIPO/GRTKF/IC/19/11) npuBoguTcs cnegytollee onpegeneHue
NMOHATUS «MPUMEHEHNS TEHETUYECKNX PECYPCOBY»: «MPOBEAEHNE UCCIIEA0BaHNI 1
pa3paboToK reHeTUYECKOro U/mnm BUOTEXHOOrMYECKOro CoCTaBa reHETUYECKUX PECYPCOB,
NX 0epuBaToOB U CBA3AHHbLIX C HAMW TPAOULMNOHHBIX 3HAHWIA, B TOM YMCe NyTEM NPUMEHEHNS
OnoTexHonorumy».

UHcTtpymeHTapun BOUC B o6nacty TpaauLMOHHbIX 3HAHUN

MporpammMbl JOKYMEHTUPOBAHUSA MOTYT 3aTparnBaTb BONPOCHI MHTENNEKTyanbHON
COBCTBEHHOCTU MPUMEHUTENBHO K HOCUTENSAM TPaAULMOHHbBIX 3HAHUIN N XPaHUTENSM
reHeTU4eCKNX pecypcoB. B npouecce JOKYMEHTUPOBaHUSA KpalHe BaXXHO BCECTOPOHHE
yu4nTbiBaTh €ro NocNneacTBUs Ang NpaB MHTENNEeKTyansHONn COGCTBEHHOCTMW.
WHcTpymeHTapuin BONC B o6nacty TpagnuMOHHbBIX 3HAHWI NpegHasHavyeH ans ynpasneHus
NHTEeNneKTyanbHOM COBCTBEHHOCTLIO B NpoLecce AOKYMEHTMPOBAHMUS, a TakkKe
MCNONb30BaHMA ATOro NpoLecca B Ka4ecTBe OTNPaBHOM TOYKU AN nepexoda k bonee
3(phEeKTUBHOMY C TOUKM 3pEHUSI NPUHOCUMOW MOMb3bl YpaBneHuo TpaguunoHHbIMU
3HaHWSIMW B Ka4ecTBe OAHOro U3 MHTENMEKTyanbHbIX U KyNbTYPHbIX aKTUBOB OBLLMHbI.
NHctpymeHTapun BOUC B obnactu TpagnumMOHHbIX 3HAaHWI NOCTPOEH UCX0AA U3 Tpex
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3TanoB npouecca 4OKYMEHTMPOBaHUS — @ UMEHHO 3Tana [0 Ha4yana JoKYMEHTUPOBaHWS,
aTana cobCTBEHHO JOKYMEHTUPOBaHNUS 1 3Tana nocre AoOKyMEHTUPOBaHMUS, — C TeM YTOObI C
BonbLuel SICHOCTBIO NPOUINIOCTPUPOBATL Pa3fnMyHble BONPOCHI, KOTOPbIE BO3HMKAIOT B
06nacTy MHTeNNeKTyanbHo COBCTBEHHOCTU Ha KaXJOM U3 3TanoB AOKYMEHTUPOBaHUSA' .

OTOT MHCTPYMEHTapuWiA cneunanbHO NpeaHasHa4YeH Ans UCNonb30BaHWS HOCUTENSMM
TPaAMUMOHHBIX 3HAHWIN UMK XPaHUTENSIMU BUONOrMYECKMX PECYPCOB, 0COBEHHO KOPEHHbLIMM
M MECTHbIMW OBLLMHaMK 1 UX NpeacTaBuTensamn. OH MOXET Takke OKa3aTbCsl MONE3HbIM
ANS APYrUX NAL U OpraHoB, TakuX, Kak y4pexaeHusi, ocyLecTBsoLWmMe AOKYMEHTUPOBaHWE
TPaAVLUMOHHBIX 3HAHWI 1 BUONOrMYECKNX pecypcoB (My3eun, apXuBbl, reHOOHAbI,
GoTaHn4eckne caabl); OPUCKOHCYNbTbI U MONUTUYECKUE COBETHUKM TaKUX XpaHUTENEN
BGronornyecknx pecypcoB 1 HocuTenen TpaaMUMOHHBLIX 3HAHWI; UccreaoBaTenbekne
yypexaeHusi (YHUBepCcUTETbl, COBMECTHbIE CENEKLMNOHHbIE NPOrpaMmMbl U T.4.); y4pexaeHus
rocy4apCTBEHHOIO 1 YaCTHOIO CEKTOPOB, peanu3aytoLine NpoeKkTbl AOKYMEHTUPOBAHUS; 1
3aMHTEPECOBaHHbIE CTOPOHbI B YaCTHOM CEKTOpE.

Korga 3HaHusi 3a10KyMEHTUPOBaHbI, A1 UX OXPaHbl MOXXHO 3a4e/CTBOBaTb CUCTEMY
MHTENNeKTyanbHoM CO6CTBEHHOCTUN 1 ApYyrie NpaBoBble MEXaHN3MbI, OOHAKO YCNexX MOXeT
ObITb 06ecneyeH ToNbKO B TOM Cry4vae, ecrv 4oKyMeHTUpOBaHWe NPOM3BeaEeHO
Hagnexawmm obpasoM. IHCTpyMeHTapumin Npu3BaH NOMOYb OLLEHUTb BO3MOXHbIE BapuaHThI
YCTaAHOBMNEHNS OXpaHbl, CMTaHMPOBaTb M peann3oBaTb NPUMEHEHNE NOAXOA0B U
ocyLLleCcTBMeHne cTpaTernii B 06nacTu nHTennekTyansHon cobCTBEHHOCTU Ha aTane
[OKYMEHTMPOBAHUS TPAANLMOHHBIX 3HAHUI UK BMONOrMYecKMX pecypcoB.

TunoBble nonoxeHna BOUC-IOHECKO pansa HauMoHanbHbIX 3akoHoAaTernbCTB 00
oxpaHe BblpaXeHun ponbknopa OT HE3aKOHHOr0 MCNOSIb30OBaHUA U APYrux
HaHOCALUMX yLepo6 AencTBumn

Ha coselwaHnn, opraHnszosaHHoMm B 1982 r. npu cogencteumn OpraHmsaumm Ob6beguHEeHHbIX
Hauwuin no Bonpocam obpasoBaHus, Hayku n KynbTypbl (FOHECKO) n BOUC, Komutet
NpaBUTENbCTBEHHLIX 3KCNEPTOB MPUHAN TUNOBbLIE MNOMNOXEHNUS. OTU NOJTOXKEHMS
npeanonaralT Moaenb Sui generis oxpaHbl B 001acT MHTENNEKTyanbHOM COBCTBEHHOCTU B
OTHOLLEHUWN TPAAULIMOHHbIX BblpaXXeHU KynbTypbl/BblpaXkeHuin onbkriopa, KoTopas
nony4mna AoCTaTo4YHO LWMPOKOE NCMNONb30oBaHWe rocyaapcreamm — vneHamm BOUC.

Tunoeble NONOXEHNA NpU3BaHbl 0becneunTb 6anaHc Mexay OXpaHoWn BblpaXKeHui
donbknopa oT 3rnoynoTpebneHun, ¢ 0AHOM CTOPOHDI, 1 CBOGOLOM M MNOOLPEHNEM
JarnbHenLwero passuTUS 1 pacnpoctpaHeHus gosbknopa — ¢ Apyron. B HUX yuntbiBaeTcs
TOT hakT, YTO BbIpaXXeHNA (POSIbKIIopa COCTaBMIAT XKUBOW OpraHn3m YernoBevyeckon
KyNbTypbl, N HENB3S AOMNYCTUTb, YTOObI OH 3a40XHYNCS B CIIULLIKOM TECHbIX paMKax OXpaHbl.

B cootBeTcTBMM C TMNOBBIMU NONOXEHUAMU TPAANLNOHHbBIE BblpaXXeHUS
KyNbTypbl/Bblpa)keHNs oNbKNopa OXPaHATCS OT «HE3aKOHHOIO UCNONb30BaHUS U OPYIrMX
HaHocawwmx ywepb gencteui». B 2000 n 2001 rr. BOUC nposena obcnenosaHme onbita
rocygapcts B 0611acTu UCnonb3oBaHUA 1 peanuaaunm TUnoBbIX nonoxeHun. Otyer
onybnukosaH B kadecTBe gokymeHta BOUC WIPO/GRTKF/IC/3/10.

[KoHew, MNpunoxeHnsa n gokymeHTal]

179 MpoekT onuncaxus MHCTPpYMEHTapua ana ynpaBsneHna npasamMmm MHTeﬂﬂeKTyaﬂbHOIh coBCTBEHHOCTU B

dopme AOKYMeHTUpoBaHWs TpaanumoHHbix 3HaHun (WIPO/GRTKF/IC/4/5), ctp.4 MNpunoxeHns.



