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Traditional cultural expressions

B Forms in which traditional
knowledge and culture

EX: son rformances,
are expressed - songs, perrormances

crafts, names, symbols,
art, narratives, designs,

@ May be tangible, architecture and motifs
iIntangible or mixed
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% Traditional knowledge

B Knowledge which results
S from intellectual activity in

a traditional context o
™ Not limited to a

™8 » Includes know-how, skils, ~ SPECIfic technical field

Innovations, practices,
and learning
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Characteristics of TK and TCESs

@ Are handed down from generation to generation,
B Reflect a community’s cultural and social identity

@ Are often made by “authors unknown™ and are
regarded as “belonging” to a community under
customary laws

& Are constantly evolving, developing and being
recreated within a community
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A need for protection

M TCEs are often considered as belonging to the common heritage of
humanity — and as being in the “public domain”

W Growing awareness of:

™ The risk of erosion of local knowledge systems

M The economic potential — for communities and industries

M Their value as cultural “assets” — part of social and cultural
identity

M Vulnerability to misuse and misappropriation
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What does intellectual property protection
mean?
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How can intellectual property help?

https://www.wipo.int/tk/en/tk/yakuanoi.html

p 023/516
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https://www.wipo.int/tk/en/tk/yakuanoi.html

TCEs are Intellectual property

W TCEs are creative expressions of indigenous peoples and local
communities

W They are products of creative intellectual activity so they are
“intellectual property”

M But since they are traditional, they cannot be fully protected by
existing IP_systems due to inadequacies of the system

™ Need for identifiable author/inventor

W Lack of originality/novelty in the IP sense
M Use in commerce

= Etc..
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Protection with intellectual property

rights

& Protection with
conventional/existing IP
systems

B Adaptation of
conventional/existing IP
systems

& Sui generis protection
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Sul generis protection of TK/TCES

W TK/TCEs would be recognized as a form of “intellectual
property”

™ Protection would be provided by a special system
based on the kinds of measures, principles and values
that underlie the intellectual property system
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W Features of this system could include:

W Property rights (e.g. exclusive rights) and non-
property rights (e.g. moral rights, unfair competition,
right to equitable compensation)

W Balance and proportionality limitations and
exceptions

WIPO

WORLD
INTELLECTUAL PROPERTY
ORGANIZATION



TK associated with genetic resources
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W What are genetic resources?

W How is access to genetic resources and benefit
sharing regulated?

= What are the intellectual property issues?
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What are genetic resources?

W “Genetic material of actual or potential value”

W “Genetic material” = “any material of plant, animal,
microbial or other origin containing functional units of
heredity”

W Convention on Biological Diversity, 1992

W Ex: medicinal plants, traditional crops, animal breeds
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How IS access to genetic resources
and benefit sharing regulated?

W Convention on Biological Diversity, 1992

M FAO International Treaty on Plant Genetic Resources for Food and
Agriculture, 2001

Bonn Guidelines on Access to Genetic Resources and Fair and
Equitable Sharing of the Benefits Arising out of their Utilization,
2002

Nagoya Protocol on Access to Genetic Resources and the Fair and
Equitable Sharing of Benefits arising from their Utilization, 2010
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IP and GRs

M Genetic resources, as encountered in nature, are not
“intellectual property”

W They are not creations of the human mind and cannot
be directly protected as IP
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IP related i1ssues

= Preventing the grant of

erroneous patents
¥ Protection of TK based

Innovation related to
genetic resources

W Using the patent/IP
system to ensure and
track compliance with
ABS systems in national
laws
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Proposed solutions

W Databases/information
systems, patent
examination guidelines,
and/or

B Preventing the grant of
erroneous patents

Using the patent/IP system
to ensure and track

compliance with ABS ¥ Mandatory disclosure

systems in national laws requirements, and/or
Protection of TK based M Managing patent/IP rights
iInnovation related to genetic

through contract (IP
clauses in mutually-
agreed terms)
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WIPO’s work on TK/TCEs

¥ Find the appropriate role of IP in the protection,
preservation and promotion of TK/TCEs

B Normative development
B Capacity building




Normative development: WIPO IGC

= WIPO Intergovernmental
Committee on Intellectual Property
and Genetic Resources, Traditional
Knowledge and Folklore (IGC)

W Created in 2000
W IGC 40: June 17 to 21, 2019

W Forum where negotiations take
place for an international legal

iInstrument on TK, TCEs and
GRs

W IGC participants: Member
States, indigenous and local
communities, business, civil
society and other NGOs

WIPO
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Normative development

W The IGC is developing a sui generis system of
protection

W Use of IP principles, values and systems

@ Focus on:
™ The prevention of misappropriation and misuse
W As opposed to preservation and safeguarding
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|GC mandate 2018-2019

...continue to expedite its
work, with the objective of
reaching an agreement on
an international legal
instrument(s), without
prejudging the nature of
outcome(s), relating to
Intellectual property which
will ensure the balanced
and effective protection of
GRs, TK and TCEs...

2018

IGC 36
GRs

TKITCEs | TKITCEs | TKITCEs | TK/ITCEs
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Negotiating texts

http://www.wipo.int/tk/en/igc/draft provisions.html

W The Protection of Traditional Knowledge: Draft Articles

W The Protection of Traditional Cultural Expressions:
Draft Articles

W Consolidated Document Relating to Intellectual
Property and Genetic Resources
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Key guestions In the negotiations on
TK and TCEs

Why protect? Aims and objectives

What to protect? Subject matter

Who should benefit? Beneficiaries

What acts should be forbidden? Scope
Should there be exceptions and limitations?

For how long? Duration

Should there be formalities?

What sanctions or penalties apply?

Should rights be retrospective?

How should foreign right holders be treated?
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TK Division

Capacity-building
/ National law and
The IGC policy

International norm- development;
setting towards a more effective use

sui generis system | of IP systems;
Implications of
documentation,

etc..
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Capacity building program

Effective use of IP and tolk, arts

existing IP rights

and cultural
festivals
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Cultural documentation and IP
management training program

M Hands-on training on how to
safeguard TCEs

W Assist communities to create IP
rights in their cultural heritage
(digital photographs, audiovisual
material, sound recordings,
databases)

W Exercise control and make
Informed decisions on access and
use by third parties

WIPO
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Documenting
Traditional Knowledge -
A Toolkit

No.9

Documentation of Traditional Knowledge
and Traditional Cultural Expressions

Introduction

Documenting TK and TCEs may serve five valusble
purposes, separately or in combination.

Do (TK)and

traditional cultural expressions (TCEs) has at- Safeguarding and preservation
tracted increasing attention in recent years from

govemnments and cultural institutions as well as  The 2008 UNESCO Comvention for the Safeguarding
from indigenous pecples and local of tage oblges Parties
(IPLCs). in paralel with the growing of TK and TCEs as a means to safe-
the cultural and economic value of TK and TCEs.  guard cultural heritage. in this context, the sim of
New information technologles, such as electron- s use

Ic digitization and the intemet, have siso made
documentation easier and facilitated access and
dissemination.

However, documenting TK and TCEs should not
be regarded as an end In itself. It needs to be un-
dertaken withina of

and development of TK and TCEs by present and

context. appears tobe
most of
tion Initiated so far. Docy
In this sense may siso extend to

gt  aclear
of the risks and potential benefits, particularly for
the traditional hoiders.

Property O PO}
does not promote documentation of TK and TCEs.
as such, but rather advises cultur-

and repatriating TK and
TCEs and, thereby, saving them from extinction.

Protection of secret and
sacred TK and TCEs

Confidential or secret records or registers of TK
and TCEs

&l instiutions and traditional custodians wishing
1o document TK and TCEs on related intellectual
property () issues. Ths brief describes the main
objectives of documenting TK and TCEs, the IP Is-

sues mat may

materigls, access to which and use of which are
exclusively reserved for the relevant traditional

Definition and objectives of
documenting TK and TCEs

For the purposes of this brief, documentation of
TK and TCESs refers to all activities of identification,
fixation and classification aimed at facilitating re-
trieval from an organized data set. such as paper
files, digital databases, archives or libraries. In
this brief, “registration” refers to a specific form
of that grants legal £
its content through its inclusion in a register.

TK and TCEs from an IP perspec-
tive, as it prevents disclosure and third-party uses
prohibited by those customary laws.

=
wWIPO
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More effective use of existing IP systems

™ Practical advice on
™ How to use existing IP tools

™ How to prevent others from exploiting TK/TCEs
without permission

@ Encourage and empower communities to make
strategic use of IP

¥ Match communities with attorneys who can provide
advice pro bono

WIPO
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Protect and Promote” 4
Your Culture
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Intellectual Property and
Traditional Handicrafts

Introduction

skills and that
are often of considerable antiquity and transmit-
ted from o

This brief identifies practical. accessible and often
community-based means of using the existing
IP system for the effective recognition, protec-
tion, g and

ization of traditional handicrafts as cuftural and

can be traditional cultural expressions (TCEs) In
their design, appearance and style, and can also
embody traditional knowledge (TK) in the form of
the siills and know-how used to produce them.

TK and TCEs, including handicrafts, are valusble
cultural. social and historical assets of the com-
munities who maintain, practice and develop

assats.

What Are “Handicrafts™?

There is no universally agreed definition of hand-

them; they are also economic assets that can  icrafts, but g

be used, traded or licensed for income gensra-  can be identified:

tion and economic development.

however, traditional techniques - and the design,  * they are produced by artisans, completely by
and style with hand or with the help of hand-tocis or even using

are 10 imitation and Y. provided the artisan's direct manual

All too often cheap sales of remains the most substantial

traditional handicrafts as wedl as the quality rep- component of the finished product;

utation of the genuine products. * they are representations Or expressions that

are symbolic of the artisan’s culture;
Proposals and are being for e they 'wide vanety of goods made
the legal protection of TK and TCEs to prevent of raw materiais;

their misuse, misappropriation, or other kind of
i explogation. These can aiso be usaful for the

 their distinctive features can be utilitarian,
assthetic, artistic, creative, culturally attached,

on a suf generis intemational legal instrument for
the protection of TK and TCEs are cumrently taking
place in the WIPO intergovernmental Committee
on Intedectual Property and Genetic Resources,
Traditional Knowledge and Folidore (IGC). These

the intefectual property (IP) system and the con-
cams of TK and TCE holders. A number of coun-
tries and regions have also developed their own
sul generis systems for protecting TK and TCEs.

In the meantime, existing IP rights, such as trade-
marks, In-
dustrial designs or patents can also be used by
artisans and handicraft organizations to promote
thelr interests. In particular, they can be used to
protect traditional handicrafts against unautho-
rized reproduction and acaptation, and against
misleading use of their style and reputation.

and socially symbolic and significant;

Mu:mmpmmm*.
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Geographical indications

Copyrig ht Mpumep u3 Ixsagopa: conoMeHHas Trade Secrets

wnana MoHTeKpUCTH

ConomennbIe WNANL MOMTeXPUCTH NPOUIBOARTCA B
ropoae MoHTeKpICTH NPOoBMM UMM MaHaDW ORBITHEIMIA
macrepamu ¢ XMi@eka. fiponasoncTso Takux wnan
TpedyeT MHOTO BPEMEHW U yCHNKUA 1 BKMOYaeT B
cebs MHOXECTEO 3TanoB, Hanpumep Taxkux, XaKebop
3eneHsIX NMCTHEE MAHAMCKC/ NANbMbI, HArOTOBNEHHE
CONOMBI, CO3AaHME CNOoX NUPansKbIX y30POB,
MCXOARLIMX U3 UBHTPA TYNbi, PA3rNaXUBaHKe 3aro-
TOBOK LWNAN U NDAGAKME MM OTNV LHOR POPMBI,
a TaKxe oTaenka, KBIDPAR NOKa3bisaeT. YTo y WNANs
HeT weos'.

SERiREEs

Mpumep 12 FAHLE: THAHK KEHTE

MNpumep 13 ABCTpanuu: CEBAWEGHHbLIA COKpeT
CoBera nuTaAXaHTAXaHTAXapa

Ascrtpanuiickomy CoBeTy NUTAXaHTKANTA-
Xapa yaanocs OCTaHOBWUTE NPOAANMK KHHIK
«KOYeBHMKK ABCTPANWACKOM NYCTBIMKS, Ha-
nucanHon Yapneaom Mayutdopgom. B wei
packpbiBanack BaXHas U CEKPETHaA uepe-
MOHMUaNLHaA MHDOPMALKK, NPUHAANENKALLAR
Hapoay nuTRXanTAXauTkapa'. Coser nuia-
MAHTAKAHTAKADA 3AABUN, YTO MHDOPMALUS
0 PENUrMo3HbIX U CBALLEHHbIX Bonpocax Gbina
packpsiTa MayuTdhopay no cexperty. Ou 3a-
(ukcvpoBan ee ¢ NOMOLULI aboTorpadui,
PUCYHKOB 1 ONMCAHKUAY®,

TeaHW KEHTE NPOUIBOAATCA G NOMOLLLK NONOCHOM
TKAYECTRA. YI0pL! «BNMETAKNTCA B TKAHE TAKWM 06-
pazom, 4ToOsl NDH CLUMBAHKMK NONOC APYT © APYTOM
OBGWMA PHCYHOR HANOMHMHAN WAXMaTHYID OOCKY»".
370 MO3AWYHAA TEAME, COCTOALLAA W3 PAIHOLBE THLIX
HUTEM, 3 V30Dl HA HEA MNMICCTPURYIOT MCTOPUYBCKHE
COGLITHA MNK COUHANBHLIE NDEOCTABNEHHUA BAMHSLIX
ana obwuHel nicged*. Ee NpoWIBoaUT STHHYECKaA
MpynNNa awWaKHTH, 3 CaMa TKaHb YAcTo WCNoNbIYeTCA
KOPONEBCKOA CEMBER ALLAHTH".

B 2005 r. rpynna macTepos, JAHHMaIOWHXCH nne-
TEHUEM M3 CONOMBI NaHaMCcKkon nansMmbl. Noaana
3aaBKY B DKBAOOPCKUA MHCTUTYT MHTENNEKTYaNsLHOR

Collective marks
Industrial designs

Mpumep n3 KeHWW: TAUTCKHE KOPIUHbLI

B okpyre Kenwun TanTa-Tasera MeHLMHb! U3

MECTHBIX OBLLMH 3aHNMAOTCA NPOU3BOACTBOM m“mm“mmﬁ np““m: mw""a ﬁpuul n“nm“n¥1
CHU3ANBMLIX KOP3IKH C NOMOLULIO TDAAWUMOMHBIX

METOA0B. ITOT HaBLIK NEPEAAETCA U3 NOKONe- g
HUA B NOKONEHHe. Mpoananuwawposae peectp obpauocs AscTtpanud, Teppu
Axke ofHapyxUNa Heckoneks obpaiuce, KOToOpkIE GhinK
Coo6LWecTso NaroTOBUTENEH KOP3nH yupeau-
110 ACCOLMALIMIO TAUTCKUX KOP3UH, KOTOPOR CO3ANAHE HA OCHOBE HNW NOA BAKWAHWEM TEM, X3DAKTEDHLIX
NPUHAANEKUT KONNEKTUBHbIMA 3HAK KTAUTCKAA ONA EOpeHHBX Hapoooe. Hanpumep, oda obHapysuna
KOp3uHar. DTOT KONNEKTUBHLIA 3HAK MOXET KC- n 2
NONB30BATLCA YNexamu Accoumanim Ana oxpa- I}aﬂnHCEHHH prq HH'K‘.'I HHMEPHD'? -
Hil M NPOABIKEHMA CBOMX KOP3UH. ACCoumauma
T e a1 Jr AT Teppu AHke BCTpeTANAcE © eoMcoM BEpHoOoM, NpEOCTa-
W yTBEepauna onpeaenexHbie CTanaapTel Ka- )
4ecTsa. Oa 33perCTPUPOBANA BHAK B LENsX G35 0 BUTENEM KOpeHHOro Hapoaa n2 fatbo (HoBwd FOMHER
OPMUPOBAHNS CHNLHOD, YIHABABMOTO U i Yanes), KOTOPLIA ZAHWMAETCA WAFOTORNEHWEM, OWIARHOM
npuBbinbHoro peronansHoro Gpenaa‘. .
W poCNUCKD auaxepHay. Mo cnoram r-4a BepHca, MMeHHD

OH BNepasle Cogenan ouaxepAny Ha HOMEAX HeCEONEKD

NET Ha3an.
Kak 1 B cnyyae Sumaq Sonc TOT npUMmep "i», -
A3bIBAET, YTO KONNEKTHBMLIE 3HAKK MO- l,”\__ AL W I P o
yT GbiTh NONE3HbLI ANA KOPEHHBIX HApOAoBs U 1 WORLD
MECTHbIX 0DLLUK Gt INTELLECTUAL PROPERTY
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|IP and Cultural Festivals

W Festivals are opportunities to showcase
elements of traditional cultures

W Performing and exhibiting TCEs can
make them vulnerable to
misappropriation

¥ Information and advice to festival
organizers

W Identification of main IP challenges
W Effective IP management strategy

WIPO
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Intellectual Property
and Folk, Arts y
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Intellectual Property and Arts Festivals

Introduction

Arts festivals celebrate the world's rich and di-
verse cultures, bringing together time-honored
traditions and modem creativity in the form of
arts, crafts, and much eise.

Culturally, arts festivals offer a unique snapshot
of a community's identity, providing an opportu-
nity to revitalize and preserve cultural practices,
and serving as a creative laboratory for contem-
porary performers. Socialy, they are a means of

intercultural

Effi intall i property isan
important consideration for arts festival organiz-
ers, to safeguard and promote their own inter-
ests and those of festival participants. MPOs

Intellectual property risks

Artists, performers and artisans are the lifeblood
of any arts festival. Their cultural expressions draw
public interest and build the festival’s reputation.
Yet without appropriate intellectual property (IF)
measures, the festival’s various artistic manifes-
tations —which may contain culturally sensitive
material— can become vulnerabie to unauthorized
or prope by others.

of unauthorized acts may inciude:

* the sale of postcards reproducing images of
& sacred dance;

* useof avideo clip of a traditional performance
in 2 tourism promotion campaigrn;

* aCD of lllegally recorded onginal songs Inspred
by traditional music;

« replicas d made
using ancestral weaving methods:

« ritual face painting ussd out of context and
In an offensive way.

working with those nvoived in the
cultural events to develop and apply appropriate
management strategies to deal with the various
intafiectual property issues that can arise before,
during and after such events.

WIPOsYradmonale«ledqemsmnspamc
ularly with the p
and cultural exp

Maemmympresumamsnamlm
festivals around the globe. This brief identifies
the main intallectual property challenges faced
by organizers of arts festivals and outlines some

of an effi |

property management strategy.

in the of a carefully consid-
ered IP strategy, festival audlences risk being
duped into buying fake arts and crafts and other
merchandise. and the interests of the event itsalf
are undermined by opportunistic businesses that
free-nde on the festival’s reputation and populanty.

=
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Newsletter and updates

Email updates

Traditional Knowledge Updates —
Regular news and resources about
intellectual property & traditional
knowledge; and IGC updates.

m | All WIPO newsletters
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Thank you!

Daphne.Zografos@wipo.int
qrikf@wipo.int
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