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INTRODUCTION

1.  Convened by the Director General of WIPO in accordance with the decision of the
WIPO General Assembly at its thirtieth session (WO/GA/30/8, paragraphs 94 and 95) to
extend a revised mandate, the Intergovernmental Committee on Intellectual Property and
Genetic Resources, Traditional Knowledge and Folklore (“the Committee”) held its eighth
session in Geneva, from June 6 to 10, 2005.

2. Thefollowing States were represented: Albania, Algeria, Argentina, Armenia,
Australia, Austria, Bahrain, Bangladesh, Belgium, Benin, Bhutan, Bolivia, Brazil, Burkina
Faso, Cambodia, Canada, Chile, China, Colombia, Congo, Costa Rica, Croatia, Democratic
Republic of the Congo, Czech Republic, Denmark, Dominica, Dominican Republic, Egypt,
Ethiopia, Finland, France, Germany, Ghana, Greece, Haiti, Holy See, Honduras, Hungary,
India, Indonesia, Iran (Islamic Republic of), Irag, Ireland, Italy, Jamaica, Japan, Jordan,
Kenya, Lebanon, Lesotho, Libyan Arab Jamahiriya, Lithuania, Luxembourg, M adagascar,
Malaysia, Malta, Mauritius, Mexico, Mongolia, Morocco, Namibia, Netherlands,

New Zealand, Nicaragua, Niger, Nigeria, Norway, Oman, Pakistan, Peru, Philippines, Poland,
Portugal, Republic of Korea, Republic of Moldova, Romania, Russian Federation, Senegal,
Singapore, South Africa, Spain, Sweden, Syrian Arab Republic, Switzerland, Thailand,
Trinidad and Tobago, Tunisia, Turkey, Uganda, United Kingdom, United States of America,
Ukraine, Uzbekistan, Venezuelaand Zambia (97). The European Commission was also
represented as a member of the Committee.

3.  Thefollowing intergovernmenta organizations (‘1GOs’) took part as observers: United
Nations (UN), African, Caribbean and Pacific Group (ACP), African Regional Industrial
Property Organization (ARIPO), African Intellectual Property Organization (OAPI), Arab
League Educational Cultural and Scientific Organization (ALECSO), Benelux Trademark
Office (BBM), European Patent Organization (EPO), Food and Agriculture Organization of
the United Nations (FAO), International Union for the Protection of New Varieties of Plants
(UPQV), Office of the United Nations High Commissioner for Human Rights (OHCHR),
Secretariat of the Convention on Biological Diversity (SCBD), South Centre, United Nations
Conference on Trade and Development (UNCTAD), United Nations Environment
Programme (UNEP), United Nations Educational, Scientific and Cultural Organization
(UNESCO), United Nations Environment Programme (UNEP), United Nations Permanent
Forum on Indigenous Issues, United Nations University Institute of Advanced Studies
(UNU-IAS), and the World Trade Organization (WTO) (19).

4.  Representatives of the following non-governmental organizations (‘NGOSs') took part as
observers. Ainu Association; American Intellectual Property Law Association (AIPLA);
Associacao Paulista da Propiedade Intelectual (ASPI); Berne Declaration; Biotechnology
Industry Organization (BIO); Call of the Earth (COE); Center for Internationa
Environmental Law (CIEL); Centre d échanges et coopération pour I’ Amérique latine
(CECAL); Centrefor International Industrial Property Studies (CEIPI), Consumer Project on
Technology (CPTech); Copyright Research and Information Center (CRIC); Creators
Rights Alliance (CRA); Foundation for Aboriginal and Islander Research Action (FAIRA);
Foundation for Research and Support of Indigenous Peoples of Crimea; Friends World
Committee for Consultation (FWCC); Fundacion Nuestro Ambiente (FUNA);
Ibero-Latin-American Federation of Performers (FILAIE); Indian Movement Tupaj Amaru;
Indigenous People s Biodiversity (IPBN); Indonesian Traditional Wisdom Network; Institut
du développement durable et des relations internationales (IDDRI); International Centre for
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Trade and Sustainable Development (ICTSD); International Chamber of Commerce (ICC);
International Federation of Pharmaceutical Manufacturers Associations (IFPMA);
International Institute for Environment and Development; International Literary and Artistic
Association (ALAI); International Plant Genetic Resources Institute (IPGRI); International
Publishers Association (IPA); International Seed Federation (ISF); International Society for
Ethnology and Folklore Studies (SIEF); Kaska Dena Council (KDC); Maasai Education
Discovery (MED); Nationa Aborigina Health Organization (NAHO); Panktuuit Inuit
Womens Association; SAAMI Council; South Centre; Third World Network (TWN);
Tulaip Tribes; UN Permanent Forum on Indigenous Issues, World Conservation Union
(IUCN); World Trade Institute, World Trade Institute and the World Wide Fund (WWF)
(50).

5.  Alist of participants was circulated as WIPO/GRTKF/IC/8/INF/1, and is annexed to
this report.

6.  Discussions were based on the following documents and information papers:

“Draft Agendafor the eighth session” (WIPO/GRTKF/IC/8/1 Prov. 2);

—  “Accreditation of certain Non-Governmental Organizations”
(WIPO/GRTKF/1C/8/2 and WIPO/GRTKF/IC/8/2 Add.);

—  “Participation of Indigenous and Local Communities: Proposed Recommendation
to the General Assembly for the Establishment of a Voluntary Contribution Fund”
(WIPO/GRTKHFI1C/8/3);

— “Protection of Traditional Cultural Expressions/Expressions of Folklore: Revised
Policy Objectives and Principles’ (WIPO/GRTKF/1C/8/4);

—  “Protection of Traditional Knowledge: Revised Policy Objectives and Principles’
(WIPO/GRTKHFI1C/8/5);

—  “Practical Means of Giving Effect to the International Dimension of the
Committee' sWork” (WIPO/GRTKF/1C/8/6);

- “Update on Technica Standards and 1ssues Concerning Recorded or Registered
Traditional Knowledge” (WIPO/GRTKF/IC/8/7);

—  “Recognition of Traditional Knowledge in the Examination of Patent
Applications” (WIPO/GRTKF/I1C/8/8);

—  “Overview of the Committee’s Work on Genetic Resources’;
(WIPO/GRTKFI1C/8/9);

—  “Update on Legal-Technical Assistance and Capacity Building Activities’
(WIPO/GRTKF/1C/8/10);

- “Disclosure of Origin or Source of Genetic Resources and Associated Traditional
Knowledge in Patent Applications’” (WIPO/GRTKF/IC/8/11);

—  “The Patent System and the Fight Against Biopiracy - The Peruvian Experience”
(WIPO/GRTKF/IC/8/12);

—  “Submission by Portugal: Ministry of Agriculture, Rural Development and
Fisheries, Decree-Law No. 118/2002" (WIPO/GRTKF/1C/8/13);

- “List of Documents Posted on Accredited Observers Web Page’
(WIPO/GRTKF/IC/8/INF/2);

—  “Brief Summary of working documents’ (WIPO/GRTKF/IC/8/INF/3);

—  “Questionnaire on recognition of traditional knowledge and genetic resourcesin

the patent system” (WIPO/GRTKF/1C/Q.5).
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7.  The Secretariat noted the interventions made and recorded them on tape. This report
summarizes the discussions and provides the essence of interventions, without reflecting all
the observations made in detail nor necessarily following the chronological order of
interventions.

AGENDA ITEM 1: OPENING OF THE SESSION

8.  Thesession was opened by Mr. Francis Gurry, Deputy Director General of WIPO, who
welcomed the participants on behalf of the Director General of WIPO, Dr. Kamil Idris.

AGENDA ITEM 2: ELECTION OF OFFICERS

9.  Following aproposal by the Delegation of Singapore on behalf of the Asian Group,
supported by the Delegation of Morocco, on behalf of the Asian Group, and the Delegation of
the United States of America, the Committee el ected Ambassador Eddi Hariyadhi of
Indonesia, and as Vice-Chair, Ms. Song Jianhua of China, in each case for one year and by
acclamation. Mr. Antony Taubman (WIPO) acted as Secretary to the eighth session of the
Committee.

AGENDA ITEM 3: ADOPTION OF THE AGENDA

10. A revised draft agenda (WIPO/GRTKF/IC/8/1 Prov. 2) was submitted for consideration
by the Chair, and was adopted by the Committee.

AGENDA ITEM 4: ADOPTION OF THE REPORT OF THE SEVENTH SESSION

11. The Chair submitted, and the Committee adopted, the report of its Seventh
Session (WIPO/GRTKF/IC/7/15 Prov 2.), noting that the Delegation of the IsSlamic
Republic of Iran would submit amendmentsto its reported interventions for
incorporation in the final report.

Décision en ce qui concerne le point 4 del’ ordre du jour : Adoption du rapport dela
septiéme session

11. Leprésident asoumis, et le comité a adopté, le rapport de la septieme session du
comité (document WIPO/GRTKF/IC/7/5 Prov.2), aprés avoir noté que la dél égation de
la République islamique d’ Iran communiquera des modifications a apporter au texte de
ses interventions en vue de les intégrer dans e rapport final.

Decision sobre el punto 4 del orden del dia: Aprobacion del informe de la séptima
sesion

11. El Presidente present6 e informe de la séptima sesion (documento
WIPO/GRTKF/IC/7/15 Prov.2), que e Comité aprobd, tomando nota de que la
Delegacion de la Republica Islamicadel Iran presentard modificaciones de las actas de
sus intervenciones, para su introduccion en € informefinal.
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AGENDA ITEM 5: ACCREDITATION OF CERTAIN ORGANIZATIONS

12. Attheinvitation of the Chair, the Secretariat introduced WIPO/GRTKF/I1C/7/2 and
WIPO/GRTKF/I1C/7/2 Add, which gave details of twelve additional non-governmental
organizations (NGOs) that had requested ad hoc observer status for the sessions of the
Committee since its seventh session. The Committee unanimously approved accreditation of
all the following organizations as ad hoc observers. Centre for the Management of IPin
Health R&D (MIHR), Consumers Internationa (Cl), Fridtjof Nansen Institute (NFI),
Indigenous Knowledge Systems of South Africa Trust (ilKSSA Trust), Graduate Institute for
Development Studies (GREG), Indigenous Peoples Council on Biocolonialism (IPCB),
International Committee for Museums of Ethnography (ICME), Maasai Education Discovery
(M.E.D), Nationa Council of Otomi/Consgjo de la Nacion Otomi, Ogiek Peoples
Development Program (OPDP) and the Peruvian Society for Environmental Law (SPDA).

Decision on Agenda Item 5: Accreditation of Certain Non-Governmental Organizations

13. The Committee unanimously approved accreditation of al the organizations listed
in the Annexes to documents WIPO/GRTKF/I1C/8/2 and WIPO/GRTKF/IC/8/2 Add. as
ad hoc observers.

Décision en ce qui concerne le point 5 del’ ordre du jour : Accréditation de certaines
Organisations non gouver nementales

13. Lecomitéaapprouve al’unanimité I’ accréditation de toutes les organisations
mentionnées dans les annexes des documents WIPO/GRTKF/1C/8/2 et
WIPO/GRTKF/IC/8/2 Add. en qualité d’ observatrices ad hoc.

Decision sobre el punto 5 del orden del dia: Acreditacion de determinadas
organizaciones no gubernamentales

13. El Comité aprobd por unanimidad la acreditacion con caracter de observadores
ad hoc de todas | as organi zaciones enumeradas en los Anexos de |os documentos
WIPO/GRTKF/IC/8/2 y WIPO/GRTKF/IC/8/2 Add.

AGENDA ITEM 6: OPENING STATEMENTS

14. The Delegation of Morocco, on behalf of the African Group, recorded its appreciation
for the quality of the documentation prepared for the meeting and its support for the vision of
WIPO concerning the current process. The African Group had noted with interest the notable
and positive development in the work of the Committee since the renewal of its mandate, one
of the fundamental aspects of which was the international dimension, which did not exclude
the elaboration of one or several international instruments. Thiswork of the Committee had
certainly contributed to the emergence of a greater awareness of the importance and urgency
of protection of traditional knowledge (TK) and expressions of folklore (EoF). In fact, it
concerned a key concern expressed, on repeated occasions, by the African Group, which
continued to believe, more than ever, that effective and efficient protection of this material
necessitated putting into place alegally binding international instrument. The alarming
degree of illicit appropriation of TK and EoF impelled the Committee to work without pause
so as to realize thisambition. The African Group favorably welcomed the documents forming
the revised draft provisions on general policy objectives and core principles concerning the
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protection of TK and EoF. These documents, to which the African countries had contributed
to help the process evolve towards the final stage, are certainly of such anature asto givea
new spirit, in the right direction, to the Committee’'s future discussions on these matters so
crucial to the African countries. The African Group aso hoped to be able to count on an
inclusive and participative approach in the process of consultation on these documents, so as
to draw on the richness and diversity of commentary from all concerned. The African Group
wished to underscore that the Committee’ s work, of a principal importance in the Committee
itself, should not impede other similar work in other contexts. It welcomed the draft
recommendation concerning the creation of avoluntary fund for the participation of
indigenous and local communities in the work of the Committee, after dialogue with the
Member States concerned. The consideration of the general policy objectives and core
principles did not constitute an end in itself, but was a precursor to the elaboration of alegally
binding international instrument.

15. The Delegation of the Philippines, on behalf of the Association of Southeast Asian
Nations (ASEAN), expressed pleasure at seeing Indonesia, an ASEAN country and an active
devel oping country delegation in the Committee, presiding over the discussions of this very
important WIPO body. It thanked the International Bureau for the excellent preparations for
the meeting and the high quality of the documents. ASEAN had always lent strong support
the Committee’ swork. ASEAN countries were rich in genetic resources (GR) and possessed
aunique cultura heritage which they wished to protect. Assuch, they believed that the
Committee could play a useful role in developing appropriate international legal instruments
to arrest biopiracy and the misappropriation of TK and folklore, while safeguarding the
well-being of indigenous communities and other right holders of these newly-acquired IP
assets. ASEAN was pleased with the extensive discussions thus far in the Committee.
Notwithstanding the remaining differences, there had been arich exchange of views and
national experiences. However, such deliberations could not be ends in themselves, and it
was essentia for the Committee to accelerate its work and strive towards concrete results.
The Committee served as a valuable forum in analyzing case studies and formulating an
international consensus in developing IP systems that can effectively protect GR, TK and
folklore. The contributions of various stakeholders were as important as those of delegations
and IGOs, ASEAN therefore welcomed the establishment of avoluntary fund to finance the
participation of indigenous and local communitiesin the Committee. Beyond the Committee,
ASEAN believed that WIPO had an important role to play in helping Member States develop
appropriate policies and build the requisite national capacity to protect GR, TK and folklore.
ASEAN therefore wished to engage WIPO in organizing more activities, either collectively or
individually, and in collaboration with other relevant 1GOs, to provide legal advice,
information and training to raise awareness in and build national capacities of ASEAN
countries.

16. The Delegation of Benin, on behalf of the |east-developed countries (LDCs), appea ed
to WIPO to establish a database on GR, TK and folklore, for the benefit of the LDCs. This
would permit this group of counties to familiarize themselves with complex ideas such as
these already mentioned. The Delegation also voiced approval for the statement by the
Delegation of Morocco in the name of the African Group.

17. The Delegation of Indonesiaindicated that, like other developing countries whose
various traditional communities arerich in their cultural diversity, Indonesia very much
appreciated the sterling work accomplished by the Committee in its effort to address the
issues of the protection and recognition of GR, TK and traditional cultural expressions
(TCEs), which were of great importance and concern to all participants. The current results
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had been achieved thanks to the spirit of compromise which had characterised the
participation of various delegations. The Delegation appealed for this spirit to continue to
guide the Committee' s discussions and future work. The Delegation recalled that at the
previous session of the Committee, it had emphasized the need for the Committee to
accelerate itswork in order to achieve concrete results, including, in particular, the
establishment of an internationally binding instrument for the protection of GR, TK and
folklore. The aarming level of bio-piracy and misappropriation of TK and folklore required
the Committee to undertake immediate steps to address these problems. The Delegation
noted that over the years the Committee had strengthened understanding on the legal and
practical aspects of addressing concerns about inadequate protection and recognition of TK
and TCEs. The Delegation welcomed the development of policy objective and core principles
for the protection of TK and folklore as stated in the WIPO/GRTKF/1C/8/4 and
WIPO/GRTKF/1C/8/5. The Delegation reported that Indonesia was drafting a regulation on
the utilization of GR, which covers important issues such as equitable benefit sharing in using
GR; sustainable conservation of GR and prior information consent (PIC) in using GR. Inthe
process, there were interdepartmental meetings as well as sanctioning sessions with stake
holders, the NGOs. Indonesiawas also issuing a Governmental Regulation concerning TK
and EoF. Indonesia considered that important documents concerning the disclosure of source
and country of origin of the biological resources and of the TK used, evidence of prior
informed consent under the relevant national regime, and evidence of benefit sharing under
relevant national regimes, should be submitted when applying for patent rights. It was
necessary to have those documents included, in order to avoid misappropriation or misuse of
GR, TK and folklore and as an acknowledgement of the moral right of the concerned states
and to ensure equitable benefit sharing for the respective countries. Asamember and given
that Indonesia abided by the agreements signed with other international governmental

organi zations which deal with the issues related to the rights of local and indigenous
communities such asthe CBD, FAO and UNESCO, Indonesia looked forward to the
continuation of effective consultations and collaborations between WIPO and those
organizations. The Delegation reiterated its support for any reasonable initiatives taken at this
meeting in order to facilitate the consideration of the relevant issues at a latter date within
subsidiary bodies.

18. The Delegation of Peru recalled that Indonesia, like Peru, was a megadiverse country
with ahuge cultural wealth and suggested that this added to the personal qualities of the
Chair. It expressed thanks for the high quality of documents prepared for the meeting. Peru
was concerned about cases of bio piracy which were preventing it from benefiting from its
GRinafair way. Thiswaslinked to the protection of the TK of Peruvian communities,
which was in many cases associated with GR. In March, the countries of the Andean
Community had received a mandate from their trade ministers to address the issue of
disclosure of origin within the Doha negotiations. Likewise, in the Caracas declaration of
April 1, 2005, the environmental authorities of Andean countries decided to establish the
Andean Genetic Resources Committee with a mandate to define a strategy for the Andean
region concerning an international regime for dealing with GR and equitable benefit sharing.
Thiswould aim to work together with other countries in Latin America and the Caribbean and
with other similar countriesin asfar as possible. It was also decided to promote action to
supportsui generis protection of TK in compliance with Andean Community Decision 396
and Direction 36 of the 2004 Presedential Act of Quito. These efforts that Peru was effecting
at the level of the Andean Community, and at a national level, should not mean that it should
suffer further cases of biopiracy which it was again discovering outside of Peru and its sub
region, in developed countries which didn’t have mechanisms of protection like those which
were presently being devel oped in the Andean subregion. The Delegation believed that this
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posed a serious threat to the entire international community. For this reason it was necessary
to find effective measures to confront this phenomenon sufficiently. The Committee is one of
many forawhere thisissue is being considered, including other WIPO committees such as the
Standing Committee on the Law of Patents, and other negotiating committees which are also
very important, such asthe WTO and the CBD. It was important to consider the mandate that
the WIPO General Assembly gave to the Committee in particular the mandate to consider, in
particular, the international dimension of these issues, without prejudice to work of other fora,
and that it should not preclude any outcome, including a possible international instrument or
instruments. In this context, the Del egation stress the necessity for the requirement for the
disclosure of origins and of source in the patent system, as well as recognition of a system
which would provide protection for TK as well and also deal with misappropriation. This
was the final session of the Committee in its current mandate and it had to decide on its
future. The Delegation believed that positive progressin the area of TK and folklore had been
made over the years, so that there were specific texts which could be worked on so asto lead
to international instruments. However, in the issue of disclosure of origin and GR in
particular there had not been concrete progress, raising the question of the utility of
maintaining the discussions in the Committee. Dealing with that issue in the SCP would be
appropriate because there isavery close link to the patent system. Thiswould allow the
Committee to focus on the areas where it had made progress and it could not then be used as a
pretext, as some delegations had done, to delay negotiations without wanting to actually find
real solutions to the Delegation’s concerns. The Committee was at an important cross roads
where the decisions and recommendations that were to be adopted must be carefully weighed
up by all stakeholdersin the Committee: thisincluded Indigenous brothers and sisters from
all over the planet, who on a daily basis were faced with these problems mentioned by the
Delegation, and who were the real victims of biopiracy and misappropriation of TK. They
were the face and the voice of the Delegation’s concerns, but they aso represented hope. The
Delegation hoped that the Committee would address the concerns it have raised which
particularly affect developing countries and their communities, in a spirit of dialogue and
mutual understanding, so that more than mere words would be created.

19. The Delegation of South Africa stressed the great importance of protecting GR, TK and
folklore. South Africa commended the work of the Committee and confirmed that its work
had been a guiding force in formulating an indigenous knowledge systems policy. This
policy had been adopted by the Cabinet of South Africain November 2004 and launched by
the Department of Science and Technology in March 2005. The main drivers of the
indigenous knowledge systems policy had been: the affirmation of African cultural valuesin
the face of globalization; practical measures for the development of services provided by IK
holders and practitioners including traditional healers; the contribution of indigenous
knowledge to the economy; and interfacing indigenous with other knowledge systems. In
addition to this policy, further policies and legislation had been or were being devel oped,
including: the policy framework being developed by the Department of Trade and Industry;
the Traditional Health Practitioners Bill, the Traditional Leadership and Governance
Framework Act, and the Biodiversity Act. The Delegation supported the statements by Peru
and by Morocco on behalf of the African Group. Mandatory disclosure requirements should
apply to all national regional and international patent applications, as a basis for combating
biopiracy and misappropriation of indigenous knowledge. The Delegation was concerned up
the pace at which agreements and common points had moved in the Committee and hoped for
significant progress at the conclusion of the current session.

20. The Delegation of Brazil considered that the documents that were available as the basis
for the Committee’ s work had improved, and noted that further comments could be made on
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them in the course of the Committee’swork. The Delegation emphasized the importance of
the issues that fell within the scope of the Committee’ swork; various sectors of the Brazilian
population followed these issues very closely, and the Brazilian Government gave particul ar
priority to these issues. It voiced concern about the levels of biopiracy that were being
observed within Brazil, avery large megadiverse country. Many sectors of the population felt
that they had much to lose from the misappropriation of their TK, TCEs and EoF; thiswasa
concern that involved not merely one or two governmental agencies — there was a concerted
effort across various agencies, due to the cross-cutting nature of the issues. The Committee’s
work was progressing more on the front of TK and TCES/folklore as was evidenced by the
documents before the Committee, while the documents showed that work on disclosure of
origin of GR had not progressed as much. The Delegation considered disclosure of origin as
akey issue which is directly associated with substantive patent law. It should be integral with
the requirements for patent applications, so that it was important to see progress on thisissue
multilaterally in forums that have a substantive and concrete negotiating mandate, in
particular in the context of the Doha Development Round of the WTO, where the issue of the
relationship between the TRIPS Agreement and the CBD is included as an implementation
issue of the round, and is being dealt with in the context of a devel opment-oriented mandate
that the Delegation would like to see progressing and producing concrete results. The
Committee’ swork had been useful work; it had helped improve understanding of certain
issues, but the Delegation was concerned that the fact that the Committee was working on
certain issues was used as an excuse for not dealing with them in other bodies that have a
concrete and substantial negotiating mandate. The Delegation understood that this was the
last session of the Committee under its current mandate and that further renewal of its
mandate would require an understanding concerning its terms of reference, particularly with a
view to making the future work of the Committee more focussed and productive.

21. The Deegation of Canada underscored its longstanding commitment to the

Committee' s existing mandate to provide technical expert input on IP issues related to genetic
GR, TK and TCEs. The Committee had long played asignificant rolein WIPO aswell asin
the broader multilateral framework, to further international understanding of these complex
issues. It had also helped inform ongoing national discussions on these matters. In Canada,
in particular, the work of the Committee had assisted in scoping out some of the many legal
and policy layersinvolved in GR, TK and TCE issues. In addition, present in the room were
anumber of representatives from Canadian Aborigina organizations, many of whom have
participated in the Committee on other occasions. Canada s discussions on GR, TK and
TCEs had benefited greatly from their participation in the Committee. The Committee had
also provided these Canadian organizations a useful venue for expanded knowledge-sharing
and knowledge development at the international level, thereby supporting greater capacity
building. For the present session and the Committee’ s future work, Canada looked forward to
the Committee providing substantive and focussed input, as required, on these issues. To this
end, the Delegation looked forward to discussions on productive and possible ways of moving
the Committee' s work ahead, while respecting the specific and diverse nature of Member
States' interests. For Canada this last point was important, since there was a range of national
experiences among Member States on the matters before the Committee. Canada supported
efforts to ensure that the Committee' s future work maintained sufficient flexibility to
accommodate and reflect Member States' national priorities and concerns. There was concern
in Canadathat the documents for the current session on TK and TCEs, in particular, were not
sufficiently inclusive of this diversity, and did not reflect Canada’ s understanding of what
Member States agreed to at the seventh session. This could detract from possible progressin
these areas. The Delegation encouraged Member States to consider additional ways in which
indigenous and local communities could contribute effectively to the Committee’ s future
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work. Therelevant and useful contribution of accredited observers, particularly those
representing indigenous and local communities, was well known to Member States. Canada
recognized the WIPO-mandated intergovernmental structure of the Committee had to be
respected by all, but encouraged continued consideration of ways in which the participation of
indigenous and local communities could be enhanced, in addition to the possible creation of a
voluntary fund.

22. The Delegation of Senegal commented on the quality of the synthesized documents
before the Committee, and especially those dealing with policy objectives and general
principles for the protection of GR, TK and folklore. The most valuable state of progress and
the level of understanding, achieved by different sessions of the Committee building upon its
three pillars, notably the themes such as the disclosure of source, the sharing of benefits and
the like, leading to legal protection of the factors in question, allowed one to think that the
procedures undertaken for severa years could, at present, be brought to a conclusion: to be
precise, towards the elaboration of alegal instrument for the international protection of GR,
TK and folklore, to reinforce the development of national systems put in place by Member
States. In this context, the Delegation welcomed the statement made by Morocco on behalf of
the African Group.

23. The Delegation of Burkina Faso noted that its presence indicated the importance that its
country attached to question of the protection of GR, TK and folklore. Its national copyright
law already protected TCEs. If the work of the Committee could attain an improvement and a
reinforcement of this protection, this could only be welcomed. Burkina Faso was perhaps a
materially poor country but it was culturally rich. The Delegation warmly welcomed the
progress which the Committee had attained in dealing with these new questions, notably
concerning the direction which the work had taken towards formal protection of TK and
TCESEOF. The Delegation took the view, in common with the statement of the African
Group, that the Committee’ s work would not be achieved until it produced alegally binding
international instrument. The Committee would not fulfill its objectivesif it only produced
textsto guide Member States in their policieson TK and TCEs.

24. The Delegation of the United States of America recalled that it had been along standing
supporter of the Committee and recognized the important role that it played in lending its
expertise to the important topics of IPin GR, TK and folklore. The Committee had facilitated
a deeper understanding of these matters through its detailed discussions in ensuring of
national experiences. However, the United States shared the concerns that were expressed by
the Delegation of Canada on the Committee’ s documentsrelated to TCEsand TK. It
appeared that these documents were not sufficiently related to national experiences and did
not express or reflect many of the objectives and principles that were discussed in previous
meetings. The Delegation looked forward to continued fruitful Member-driven discussions
under the current mandate that build upon the work of the Committee. Asthe Delegation had
learned in this process, building upon successful national experience was the best way to
achieve meaningful results.

25. The Delegation of Australia noted that the preparation of the papers for this meeting
would provide avery useful resource for the deliberation of the Committee, as well asfor the
consideration of these issues at the national level. Australia commended the work of the
Committee and highlighted some of its achievements, particularly its practical outcomes, such
astherevision of the latest version of the International Patent Classification to include
categories for TK and the inclusion, as minimum documentation within the Patent
Cooperation Treaty, aselection of TK-related journals. These practical outcomes can only
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serve to enhance and strengthen the patent system by facilitating better patent searching. The
Delegation wel comed the opportunity of the current session to further discuss the important
and complex issues surrounding IP and GR, TK and folklore, and to learn from the
experiences of other countries. While the debate over these issues had been ongoing for some
time, it was important to note that while some members of the Committee had voiced their
support for an international legally binding regime or instrument, to date no consensus had
been reached within the Committee on substantive outcomes, including the form of any such
outcomes. Although much useful work had been undertaken, much more needed to be done
before the Committee would be in a position to make recommendations on what steps might
need to be taken regarding the I P aspects surrounding the issues of GR, TK and folklore. As
noted for instance at paragraph 13 of WIPO/GRTKF/IC/8/5, an international legally binding
instrument was only one of anumber of possible outcomes of the work being undertaken by
this Committee. Consideration of such an outcome was not warranted at the present stage in
the Committee’' s consideration of theissues. At its seventh session, the Committee had asked
the Secretariat to draft, following further contributions by interested partiesin February this
year, further drafts of the Policy Objectives and Core Principles papers for the protection of
TCESEOF and TK. These further drafts had been presented in WIPO/GRTKF/1C/8/4 and
WIPO/GRTKF/1C/8/5 respectively. Part 111 of the Annexes to these documents the concepts
formerly presented as substantive principles had been devel oped into substantive provisions
and presented in the form of draft treaty language or negotiating text. The international
dimension of its work was part of the Committee’ s extended mandate, but it was premature to
formulate the material before the Committee in such a manner given that was as yet no
consensus within the Committee on the objectives and principles nor on any vehicle by which
these matters could be taken forward. Rather, the Delegation strongly urged as a priority the
further discussion of the policy objectives and general guiding principlesin these documents,
particularly as there had been some significant changes to these sections of the papers,
including amendments to the objectives and principles, the inclusion of new elements and the
deletion of others. These changes had atered the character of some of the objectives and
principles quite substantially from the draft provided to previous session. It was very
important that the basic elements underpinning any form of proposed protection, encapsul ated
in the policy objectives and general guiding principles, should be fully discussed before the
Committee turned to a detailed consideration of the substantive principles to be devel oped
from these underlying policy objectives and general guiding principles. The Delegation
therefore looked forward to the opportunity for further discussion, particularly of the
objectives and principlesin WIPO/GRTKF/1C/8/4 and WIPO/GRTKF/IC/8/5 at the current
session. The Delegation understood that this was the last meeting of the Committee’s current
mandate, but the Committee’ swork was far from completed. The Delegation was very
supportive of the excellent work the Committee had been responsible for. Thiswork had
greatly informed the debate, at the international and national levels and in civil society
generaly, around issues of the protection of TCES/EoF and TK. Aside from bringing
practical improvements to the existing IP system, the Committee’ s work had provided much
food for thought and was beginning to bring clarity to these very complex issues. The
Delegation wished to see this extremely valuable work continue under the auspices of this
excellent Committee.

26. The Delegation of Morocco thanked the Secretariat for the important well-prepared
documents, which, in its view, would undoubtedly facilitate the continuation of the efforts
furnished to enrich such documentation and achieve the desired objective of the Committee to
adopt alegally binding instrument for the protection and safeguarding of TK and TCEs, i.e.,
folklore, in such a manner as to provide the appropriate environment for their devel opment.
The Delegation supported the statement made on behalf of the African Group, and noted with
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satisfaction the progress of the work carried out by the Committee, following the renewal of
its mandate by the General Assembly in September 2003. The positive and constructive spirit
in which work had been achieved by the Committee should be maintained and future work
oriented towards consensus and mutua understanding. The Delegation said that Morocco
attached particular importance to the protection of TK and TCEs, and had provided for
effective legal and practical protection against all forms of abuse or piracy. The Delegation
expressed the hope that efficient protection would be provided at the international level to
ensure safeguarding and devel opment of such assets, and codification of the use of that
intellectual property and derivative works. In that context, the Delegation emphasized the
need that the necessary field studies be prepared to enable evauation of the global situation in
the countries concerned, and a WIPO database be created to allow such countries to monitor
progress of those studies and evaluations. The Delegation hoped that work would continue on
various experiences of Member States with the necessary diligence and flexibility. The
project to establish a VVoluntary Contribution Fund to finance participation of indigenous
communities, to be submitted by the Secretariat to the General Assembly, was welcomed.
The Delegation reserved its right to make observations on the contents of the
much-appreciated WIPO/GRTKF/IC/8/4 and WIPO/GRTKF/1C/8/5, underlining that those
contents constituted a sound basis for the adoption of an international instrument that would
provide for the desired protection.

27. The Delegation of Norway noted that there were tensions related to the interface
between IP and GRTK. These tensions were not good incentives for the conservation and a
sustainable use of GR. The Delegation recalled that the international dimension formed part
of the mandate approved in 2003 by the General Assembly. In contrast to some others,
Norway generally supported the approach taken in the documents prepared for this meeting.
On the other hand it was in favor of a balanced approach based on a clear analysis of real gaps
in international and national frameworks. The Delegation did not favor constructing overly
complex structures covering everything under the sun in detail. Once could not have one
single instrument providing detailed rules for diverse elements like musical heritage and plant
genetic resources for food and agriculture. One could clearly foresee some kind of
international principles or framework. Sufficient flexibility would have to be left to
accommodate national needs as well as the characteristics of different sectors with different
needs.

28. The Delegation of Nigeria expressed the hope that the Committee process would make
significant progress as it had done in the past, and appreciation for the excellent work and the
rich documents made available at the current session. The Delegation was pleased that the
Committee had made progress. Although the three major streams of the work of the
Committee were not proceeding at the same speed and depth, the progress that had been
made, particularly in the areas of TK and folklore, was is very significant, and this should
inform the future work of the Committee. The Committee’s work had made particular
windows of opportunities for various local communities and holders of TK and EoF. More
and more local communities and traditional asset holders realised the cultural and economic
value of these assets and naturally all saw a greater need to protect them from external
exploitation and desecration as well as the need for them to pay greater attention to these
areas for their own development strategies. It did appear that many delegations rose from the
seventh session of the Committee on arather optimistic note, and this was due to the apparent
convergence of opinions on the core and policy objectives. The Delegation felt that this could
in fact form the basis for alegally binding international instrument. For Nigeria, the work of
the Committee had been of tremendous benefit as it has begun to influence its policy and the
formulation of new instrumentsin the area of intellectual property. The Delegation was



WIPO/GRTKF/I1C/8/15 Prov.
page 14

convinced that a great deal of research and studies had been carried out and that more local
communities and interest groups and concerned devel oping countries had taken active part in
this process, probably more than any other 1P related process. As the Delegation had noted at
the sixth session, this was probably the only IP related process in which the greater majority
of developing countries and local communities had had their voices so well registered. This
was not only a confirmation of the importance of the subject being discussed, but it also
reflected the wide platform that WIPO had provided for an all inclusive and informed
participation. The Delegation expressed the gratitude of Nigeriato WIPO and its leadership
for facilitating the participation of more developing countries and local communitiesin this
process. The Delegation fully supported the statement of the Delegation of Morocco made on
behalf of the African Group. It was particularly pleased to note the work that has been done
on the continent either at regional level or by individual states and noted with particular
interest that the African Group in fact had been able to indicate some direction for the future
work of the Committee. The Delegation acknowledged the enormous task before the
Committee, realised the difficult issues that confronted the Committee, and the sensitive
nature of some of the solutions that had been proposed. It also realised that the African Group
had pointed the way forward, showing that what is being asked for is more than just a
theoretical solution, but a practical measure to arrest the desecration and the undue
exploitation of the cultural assets of a great majority of people. The Delegation reiterated its
belief that the Committee would be able to bring to conclusion what it had started so well and
that was to have alegally binding international instrument in thisarea. Neverthelessit saw
the need to work on and examine other suggestions and to work to improve what the African
Group had so well proposed.

29. The Delegation of Egypt supported the intervention made by the Del egation of Morocco
on behalf of the African Group. Egypt gave great importance to the questions before the
Committee and considered that the it should carry out its work with greater effectiveness and
in a positive manner so that its work became an international mechanism that is effective for
the defense of TK, GR and folklore. Egypt had been amongst the pioneers in protecting these
topics through the Law for the Protection of Intellectual Property Law No. 82 for 2002 which
stipulated that the patent applicant must divulge the legal origin of the matter that he wants to
register. Dealing with these three topics through the Committee should not impede work on
these topics in other international fora. In order to reach the objective the Delegation aspired
to, namely to have asui generisinternational code or mechanism that would stipulate the
validation of the origin of these resources. This international mechanism would be the most
effective way for the protection of these three topics under discussion.

30. TheDelegation of Indiarecalled its view that discussions on the protection of TK, TCEs
and GR had to take care to address all aspects of the related IP dimensions holisticaly.

Unlike conventional forms of IP which grant monopoly rights to individual right holders and
were amost stand-alone in their application, the forms of TK, folklore and GR had wide
interfaces with each other as well as with some of the conventional forms of IP, and in fact
could not be dissociated from each other. The Committee had long been seized of thisissue
sinceitsinception. It was therefore necessary to holistically address the issues relating to the
protection of TK, TCEsand GR. The Committee was already seven sessions old and one
more session was in progress. It was at the end of its current mandate. Over this period, a
large amount of detailed research had been undertaken, but it had not been possible to achieve
substantially what the Committee had set out to do, namely to create a set of internationally
binding instruments to provide protection to these forms of I1P. For this purpose, there would
always be aneed to create a set of internationally acceptable norms and standards as the first
step. The Delegation would a so be asking the Committee to focus on definitions which
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would form the basis for creating an international instrument. The principles linking benefit
sharing and equity with access must form part of the deliberations. Absent any form of prior
informed consent from the holders of TK, TCEs or GR, no form of IP would be equitable.
The Delegation was aware of the complex and cross-cutting nature of issues involved and that
the quantum of research conducted in this sphere had perhaps been needed. However, the
Committee should not become aforum for endless discussion. Indiawould be interested in
looking for concrete results emerging from the Committee. The Delegation appreciated the
work done by the Secretariat in this regard in the creation of revised provisions for protection
of TK and TCEs contained in WIPO/GRTKF/IC/8/4 and WIPO/GRTKF/I1C/8/5. The
Delegation was keen that the work forward in this regard should be in the direction of creating
an internationally binding instrument to provide such protection. Protection against
misappropriation was but one dimension of the overall context of TK, TCEsand GR. India
was one of the countries of the world which had an historical and civilisational continuity.
Over the millennia, many forms of TK had evolved which were codified and in the public
domain. ThisdisclosedK was aso being subject to misappropriation, even though there did
not exist a single community or a collection of communities which held the right to this
knowledge. The Delegation was keen to give recognition as positive rights to codified forms
of TK. Sofar, the efforts of the Committee had focussed amost exclusively on non-codified
community-held TK. This excluded awide range of knowledge systems which were formal,
non-patentable or copyrightable and non-community based. In the absence of any protection
for these forms of knowledge internationally, piracy and misappropriation were only likely to
increase. Indiahad to struggle to get the patents on the wound-healing properties of turmeric
plant and the fungicidal properties of the neem plant, to name a few, revoked in various patent
offices, even though these properties had been known to Indians for ages and had aso been
codified in various ancient texts of Indian systems of medicines. The system of Y ogawas an
ancient Indian system of living in which the physical postures were but a small part of the
overall concept of being. But today Indiawas also watching with consternation the efforts to
copyright some yogic postures and aso attach atrademark to Yoga. It had to be realised that
it was essential to have norms and standards at the earliest, to prevent such usurping of TK.
Thereality of post-grant opposition to patents and other forms of IPRs was that they were not
only cumbersome but also expensive to follow across international borders. The large scale
on which misappropriation and piracy of TK, TCEs and GR took place made it that much
more difficult for a country such as Indiato fight each and every such misappropriation. The
Delegation recalled its statement at the seventh session that the extent of the problem can be
gauged from the result of a study conducted by atask force of Indian experts on the data bank
of the USPTO, UKPO and EPO in the year 2000. The study had found 4896 references to
medicinal plants and assessed that 80% of these plants were of Indian origin. This number
had increased substantially to more than 15,000 in asimilar study in 2003. Similarly, within a
sample study of 762 randomly selected US granted patents with direct relationship to
medicinal plantsin terms of their full text, 374 or 49% were found to be based on TK. These
figures more than underscored the need for an internationally binding instrument. An
adequate role might be prescribed for a national authority to handle such cases where no
single community held rights to a particular kind of TK or folklore. It was essential to
recognise that national authorities do need to be created to ensure the evolution and
stabilisation a system of benefit sharing. It would aso be able to create some form of equality
of power in the process of negotiation between the holders of TK and the potential users. The
Delegation gave an example of the immediacy of the problem. The biotech industry was one
of the fastest growing sectors of the world economy. A large part of the R&D in thisindustry
was based on existing GR and related TK. In this context, it became incumbent on the world
community to focus on the need to prevent any misappropriation of the TK and piracy of GR.
The Committee would do well to recognise that the obligation that this industry had towards
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the holders of the rights to the GR and the related TK. India’slaws on the conventional forms
of IP like the patent law and the plant variety law, as well as the biodiversity law and the
initiative on TK Digital Library, had al been developed with due regard to the issue of
disclosure not only of source and geographical origin of biological material but also of any
non-codified, even oral, form of TK with any community in the country. The Delegation was
keen to ensure that the work of the Committee should not prejudice the progress in any other
forum, and in this context would welcome any attempt that the Committee might make to
progress its work according to a specific time schedule.

31. The representative of ARIPO commended the excellent quality of documents prepared for
themeeting. Headvised that ARIPO had officially changed its name to the * African Regiona
Intellectud Property Organization’ with effect from November 13, 2004. The Council of Ministers of
ARIPO had recognized the significant contribution that ARIPO had made since its establishment
in 1976 towards the development of industrial property, an aspect of IP, and decided to
broaden the mandate of the Organization to cover al aspects of 1P including emerging issues such
the protection of TK and folklore. ARIPO was now afully-fledged intdllectud property organization.
The representative asserted that Africawas perhaps economically the least developed continent in
the world yet was probably the most endowed with natural resources together with living
heritage of TK and folklore which was considered an important cultural and economic asset
and a potential source of wealth creation and future prosperity of the African people. For this
reason, the Secretariat of ARIPO on behalf of its 16 member States had actively participated in
the Committee processes and joined the globa search for devel oping an appropriate mechanism
for the protection of TK and folklore. Duringthe early stages of the Committee’ swork, a
number of delegations had expressed the concern that in order for the Committee to
understand the underlying issues involved in devel oping comprehensive international
normative framework on the protection of these resources, a number of national and regional
experiences would be required. Today, ARIPO noted with satisfaction the number of national
and regiond systems that had been developed and are being enforced in the various
jurisdictions. Furthermore, extensive revisions had also been carried out with respect to the
policy objectives and core principles contained in WIPO/GRTKF/I1C/8/4 and
WIPO/GRTKF/IC/8/5. It wastherefore the view of ARIPO that the time was ripe for the
Committee to move beyond the synthesis of nationa systemsin the form of policy objectives and
core principles which the Delegation of India during the seventh session had described as
merely an “international layer” and to take a bold step towards elaborating an international
instruments, which was one of the expected key outcomes of the Committee. The representative
recalled that over the past two years the Committee had redoubled its efforts in establishing
mechanisms aimed at charting the way forward for Member States. 1n 2004, ARIPO prepared
an integrated policy framework for the protection of Genetic Resources, Traditional
Knowledge and Folklore. The policy framework was put in place to provide direction and the
basis for the design of legal mechanisms, assist in the assessment of capacity building needs as
well as the structuring of regiona strategies for elaborating an internationa instrument or
instruments. ARIPO recorded thanks for WIPO for the assistance provided in preparing this
framework. Subsequent to this development, ARIPO had also drafted two legidative
instruments for the protection of TK and folklore. These draft instruments took into account
the policy objectives and core principles of the Committee process and were reviewed by an
expert group that took place from April 19 to 22, 2005, thanks to the sponsorship of WIPO. It
was the opinion of ARIPO that the outcome of this expert review meeting served as a useful
input in the revisions of the policy objectives and core principles. In view of the fact that in
most parts of Africa, the TK, GR and folklore were multicultural in nature and cut across
nationa boundaries, ARIPO intended putting in place mechanismsto address problems that may
arise from the so-called regional TK and folklore. ARIPO would share its views on these
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issues when the Committee considered WIPO/GRTKF/IC/8/4 and WIPO/GRTKF/1C/8/5.
ARIPO was in the process of developing a database on TK. Asan industrial property office,
ARIPO bdieved that defensive protection measures such as the development of databases
were particularly useful as a searchable prior art tool for the substantive examination of patent
applications, which claim the use of TK and associated GR. Efforts were being made to
collaborate with other international and national institutions such as the WIPO, European
Patent Office (EPO), the State Intellectual Property Office of the People' s Republic of China
and the Nationd Ingtitute of Science Communication and Information Resources (NISCAIR) of
CSIRinIndia. The representative paid tribute to the Chinese and Indian delegations for opening
their doorsto ARIPO officiasto familiarize and learn from their experiencesin the
development of TK databases. ARIPO associated itself with the statement made by the
Delegation of Morocco on behaf of the African Group, and was increasingly becoming mindful
of the alarming rate of bio-piracy and the adverse impact the lack of a comprehensive
international normative framework is having on biodiversity, TK and folklore. As aresult of
this prevailing situation, communities were losing control over their own bio-resources and
were being increasingly exploited for their knowledge. It was the hope of ARIPO that this
meeting would accel erate the process towards devel oping the much-awaited
internationally-agreed instruments to protect GR, TK and folklore.

32. Therepresentative of OAPI recalled that the Committee had, at its last session, invited
its members to make comments on WIPO/GRTKF/IC/7/3 and WIPO/GRTKF/IC/7/5. To
fulfill this, OAPI had convened a meeting of expertsin Dakar in February. Following that
meeting, OAPI had provided the Secretariat with the collection of observations and proposals
for amendment. The representative was pleased to note that the essence of these observations
had been taken into account. OAPI congratulated WIPO for the excellence of the current
documents. The moment seemed opportune to go to the following step, which was to direct
the Committee’ s work towards the elaboration of an international legally binding instrument.
In fact, guidelines for national laws or even regional laws would be inadequate for effective
protection. Following the recommendations of its Member States, OAPI was undertaking the
elaboration of draft frameworks for regional instruments for the protection of TK and EoF, as
well as GR. The representative renewed its appreciation for the excellence of the documents,
which added to various studies and surveys constituted a basis for work towards the
elaboration of an international legally binding instrument for the protection of TK, GR and
EoF.

33. Therepresentative of the UNU-IAS recognized that the importance of the Committee’s
work to develop measures for the protection of TK and folklore. He commended the
Secretariat for its work in preparing the background documents for the meeting, and recalled
that the UNU-IAS had provided detailed comments on WIPO/GRTKF/1C/8/4 and
WIPO/GRTKF/1C/8/5 and in particular on the concept of misappropriation as an organizing
framework for the development of guiding principles for the protection of TK and folklore.
There were clear parallels between the work of the Committee and the process to develop
effective international governance of ABS issues under the CBD, which included the
development at first instance of set of guidelines in the form of the Bonn Guidelines followed
by the commencement of a process for the negotiation to of an international regime on ABS.
The proposals under consideration for a misappropriation regime may be likened to the Bonn
Guidelines. On that basis, the Committee can step towards an international regime. The
discussion of principles and objectives underlying WIPO/GRTKF/1C/8/4 and
WIPO/GRTKF/1C/8/5 would need to keep a number of key issuesin mind. Any regime
should reflect the true aspirations, needs, interests and rights of the indigenous and local
communities. This required the development, funding and implementation of an extensive
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participatory process to enable full involvement of indigenous of indigenous peoples and local
communities in the formulation of any regime. This must go beyond the invitation of a small
number of indigenous peoples to the meetings of the Committee, and must include funding of
adissemination, capacity-building, consultation and regional, national and local dialogue,
managed and directed in close collaboration with indigenous peoples and local communities.
Aswas clearly heard from indigenous presenters at the opening panel session, any regime
must be based upon customary law and practice. To this end, the meeting should address the
issue of funding for research on customary legal regimes and their interface with national and
international legal regimes. Protection of TK required an holistic approach. The
representative also supported the call by the UN Permanent Forum on Indigenous Issues for
UN bodies working on TK issues to come together and identify synergies and opportunities
for ensuring a more collaborative for the protection of TK and folklore. The UNU-IAS had
been working to help to move forward debate and research on the issues before the
Committee. Thiswork included subregiona workshops, capacity building in the Pacific on
customary law and protection of TK, and research on databases and TK. The Institute was
working closely with WIPO on a number of issues relevant to the Committee’ swork and a
joint workshop on TK and IP issues for Central Asiaand Mongolia. Thiswas part of awider
program of capacity-building on ABS and TK.

34. Therepresentative of the SCBD recalled that the seventh meeting of the CBD
Conference of Parties (COP) provided a mandate to the working group on access to GR and
benefit sharing to negotiate an international regime on access to GR and benefit sharing, with
the aim of adopting an instrument or instruments to effectively implement the provisions of
CBD Article 15 on access to GR and benefit sharing and Article 8(j) on the protection of TK.
The COP aso agreed on the terms of reference for these negotiations and the Working Group
was mandated to meet twice before the eighth COP, due to take place in Brazil in

March 2006. The Working Group had held its meeting in Bangkok in February 2005 and
initiated these negotiations. The Working Group considered the nature, scope, potential
objectives and possible elements for inclusion in such an international regime. As could be
expected at an early stage of negotiations, no agreement was reached on the nature and scope
of theregime; however, parties to the CBD did put forward options for consideration in
future negotiations. The partiesidentified what were termed potentia objectives of such a
regime. In this respect, two proposals were of interest to the Committee. One of the proposed
objectives was to prevent the unauthorized access and use of GR to ensure that fair and
equitable sharing of benefits through to the providers of GR and to reinforce national
legislations. A second objective was to ensure compliance with prior informed consent of
providers of GR and of indigenous and local communities where TK is accessed. Possible
elements of an international regime including the disclosure of origin, source or legal
provenance of GR, and associated TK in applications for IP rights were clustered by subject
matter and additional elements were aso put forward by parties for future consideration. The
Working Group would next meet in January 2006 in Granada, Spain. Among the issues
addressed by the Working Group, the one most relevant to this committee was the issue of
disclosure of country of origin, and also of GR and associated TK. Recommendations by
partiesin this regard included that parties and governments should consider the introduction
of disclosure of origin, source or legal provenance of GR and associated TK in applications
for IP rightsin their national IP legislation. As one of the measures to ensure compliance
with the prior informed consent and mutually agreed terms upon which access was granted,
parties had also been invited to identify issues related to disclosure of origin, the source or
legal provenance of GR and associated TK in applications for IPRs, and submit this
information for examination by the Working Group, and also with aview to transmitting the
results of this examination to WIPO among other international organizations. Finaly with
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respect to the invitation by the COP to WIPO to carry out further work on the interrelation of
access to GR and disclosure requirementsin IP applications, the representative was pleased to
note that the WIPO General Assembly responded positively to this invitation and that
progress was being achieved asis evidenced by the Ad Hoc Intergovernmental Meeting on
Genetic Resources and Disclosure Requirements held the previous week. He looked forward
to the finalization of the report in time for the fourth meeting of the Working Group in
January 2006 and the Working Group on Article 8(j). The clarification of concepts and the
examination of technical issues by WIPO was avital input into the negotiating process being
undertaken within the CBD. Asregards TK, the next meeting of the Working Group on
Article 8(j) would aso be held in January, back to back with the Working Group on Access
and Benefit-sharing. Thiswould provide the Working Group on 8(j) the opportunity to
formul ate recommendations regarding the negotiation of the international regime to be
considered by the Working Group. The issuesto be addressed at that meeting would include
the development of sui generis systems for the protection of TK, and in thisregard it should
be noted that the group had identified what were termed potential el ements of sui generis
systems and requested the Working Group to develop these further. It was hoped that the
upcoming meeting would devel op these issues further. The Working Group had also been
regquested to look at particular mechanisms both at national and international levels and also to
finalize the preparation of the composite report on the status and trends of TK. Inthislast
regard, the SCBD had in May held three regional workshops on the status and trends of TK
and the outcome of these workshops would be avital input in the finalization process for the
composite report. He looked forward to containing collaboration with WIPO on these issues.

35. Therepresentative of the lUCN recalled that her organization had participated in the
discussions of the Committee from itsfirst meeting. She viewed with interest the
development of technical information and proposals which had served as basis for the
development of provisions for access to GR and the protection of TK, and had guided debates
in other international forumslike the CBD. The IUCN had organized forums for discussion
with different actors and from different perspectives, during meetings of the Committee and at
the regional, national and local levels. It had produced anaytical and information documents
to contribute to the Committee' s discussions, including recently a preparatory electronic
forum for the current session with almost 90 participants from Latin America, Europe and
Africato promote discussion of the objectives and principles that were currently being
analyzed. On the basis of the outcome of that forum, she made genera comments on the
document concerning policy objectives of principles. Thefirst concerned the necessity of an
integral approach that uses instruments within and beyond the IP system, including existing
options (marks, patents, breeders’ rights, collective marks, copyright, trade secrets, etc.),
together with compensatory funds, registries of TK of indigenous peoples, under the control
and custody of the holders of this knowledge, defensive mechanisms (such as requirements of
disclosure of origin), and sui generis mechanisms. The second concerned agreements on the
objectives and the scope of the protection of TK. To this end, an approach based on the rights
of the indigenous peoples and not purely contractual could be very useful. Thethird
concerned a program of holistic valuation of TK that recognizes its contributions to the
conservation of biodiversity, environmental goods and services and sustainable devel opment.
Thiswas key at the time of establishing terms of equity and justice in the distribution of
benefits. Fourth, awork program of harmonization and synergy between different forums and
processes that are dealing with this subject, with special emphasis on the CBD’ s work on an
international regime for access to GR and the revision of the WTO TRIPS Agreement. It was
clear an effective protection of TK could not be achieved with a single instrument since it
requires integral solutions through different mechanisms that combine international normative
bodies, regional and national norms, and instruments for implementation at the local level.
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Fifth, wasto clarify the scope and competencies of the different legal and political measures
for protection at the national, regional and international levels. Thislast aspect has been
criticized concerning the deliberations of the Committee and clearly suggested the necessity
to rethink its function, role and mandate. The pending work would not be possible without
the full and informed participation of the indigenous peoples and local communitiesin this
process. The creation of avoluntary fund should therefore become areality. She was
convinced that the normative aternatives that the Committee was producing must contribute
substantively way to the conservation and sustainable use of the biodiversity aswell as
respecting the rights of the indigenous peoples and the strengthening and revitalization of
their TK and their cultures. The UICN was, like aways, prepared to continue supporting the
work of the Committee in establishing spaces for dialogue, and offering pertinent information
and analyses for its work.

36. The representative of the Kaska Dena Council delivered a consensus statement

devel oped by the Indigenous Peoples ad-hoc observers that attended the informal consultative
forum, that had preceded the session. He noted the Secretariat’s exemplary devel opment of
the documents. Their continuing efforts to brief and consult indigenous peoples
representatives in their preparations was truly committed. The Secretariat’s impartial
facilitation of the informal consultative forum which occurred on June 5, 2005, was
particularly appreciated. The representative was delivering a consensus statement deliberated
upon at our forum, but clarified that his intervention did not presume to speak on behalf of all
indigenous peoples’ organizations attending the session. This submission was without
prejudice to the submissions of hisindigenous brothers and sisters. The statement
congratulated and offered thanks to WIPO Member States for supporting the informal panel
session in the morning preceding the session. Such developments in the Committee were
truly progressive and respectful of the imperative role that indigenous peoples play in the
devel opment of the Committees’ work. It was however important to state that the panel was
not a substitute for more enhanced participation in the Sessions themselves within or prior to
the discussions under each agendaitem. The statement strongly supported the establishment
of aVoluntary Fund by adoption of an appropriate decision by the WIPO General Assembly.
Since the European Union’s proposal at the First Session of the Committee there had been an
unanimous agreement-in-principle to establish such aFund. The representative respectfully
submitted that the time had come. He strongly encouraged Member States to support the
adoption of the establishment of the Fund, and foreshadowed some specific nuanced language
suggestions with respect to the selection criteria. With regard to the revised provisions for the
protection of TCEs and TK to be discussed under agendaitems 8 and 9, respectively, the
informal consultative forum participants wished to strongly encourage the further
development of both sets of these provisions by the Committee or other appropriate forums,
such as open-ended working groups or open-ended experts groups with the participation of
indigenous peoples. Although these revised provisions were works in progress, the forum
participants acknowledged the considerabl e efforts that indigenous peoples and Member
States had invested in these valuable work products, and supported the evol utionary nature of
these documents, looking forward to making detailed submissions under these agenda items.
The forum participants al so made a substantive call for a prioritization of Committee’ s work
on the role of indigenous customary law in protecting, preserving and maintaining Indigenous
TCEsand TK. A study on therole of indigenous customary law within the IP system had
been approved by the Committee at its third session but no progress had yet been seen in this
area. Thiswork on indigenous customary law was absolutely integral to the further

devel opments of both the TCE and TK provisions.
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37. Therepresentative of FILAIE paid tribute to the Secretariat for the preparation of
extraordinary document, and described his organization as an international Federation, with a
membership of 23 management entities and found in South Americaand Central America,
and somein Europe, in Italy and in Spain. These management entities were in permanent
contact with daily events in the corresponding countries. The representative considered
TCESEOF. The representative recalled the three step theory that arose in copyright
discussions, and mentioned arule of four ‘R’s. Hisfederation believed one should start by
analyzing recognition and active respect (that is to say the need for protection), then move
towards regulations and finally a possible remuneration. Thefirst ‘R’ was recognition: it was
necessary to make progress to see who are the holders of this possible protection of TCEs.
There were two right holders, the community and the artists. Both keep the cultural
expression alive because without the artist’ s participation the TCE would disappear. The
artist must not only learn his mother tongue, but he al'so needs to learn to play on traditional
instruments which are rather difficult without the appropriate technique. The TCE would
otherwise become part of prehistory. The future of TCEs resided in communitiesand in
artists who kept these traditions alive, so recognition was stage one. Recognition involved an
obligation of preservation and respect. The second ‘R’ was respect and protection. One could
envisage a system of authorizations or a system of positions which would enable truly
effective protection. Thethird ‘R’ waslegal regulations. these were still in the fledgling
stage, should be flexible and reasonable, and should not impair other rights in the field of
intellectual property. And finaly, in order to resolve this question, it was necessary to set up
aremuneration system in favor of these communities: the fourth ‘R’. The system would
provide remuneration through the application of compulsory licenses, not exclusive rights, so
that the cultural expression should not remain an exclusive right of a single entity but would
belong to the international community as awhole. It was necessary to envisage a practical
distribution mechanism because cultural expressions have nothing to do with GR. One
concerned intellectual property, and the other concerned industrial property; so there were
different applications depending on the countries concerned. The representative said the fight
concerned piracy not only of genetic resources but also cultural expression, and proposed that
WIPO consider the definition of the artist with reference to expressions of folklore. Artists
should all be remunerated, whether they perform aliterary work, play music or dance.

38. The representative of Tupg Amaru expressed thanks for the particular attention given to
indigenous peoples, particularly for alowing them to participate in the Committee. The Tupa
Amaru people had followed these discussions and the process of the Committee from the
start, and based on this participation had seen that in this forum there were alot of economic,
financia and strategic interests rather than interests aiming to really want to legally provide
protection for GR, TK and folklore, the authors of which are indigenous people and local
communities. The representative thought that the Committee’ s mandate was to draft alegally
binding instrument, but thus far this has not been the case. The Committee had compiled
reports but had made little progress, even though indigenous peoples had made contributions
and everybody was aware of their position on these issues. Why was there aneed to draft a
legally binding mandatory instrument for States and multilateral organizations and
transnational corporations? Thiswas due to the globalized unipolar world where there was
just one superpower with its economic, financial and trade policies. The Committee had
heard several times of the need to draft thisinstrument in order to harmonize nationa
legislations and to take into consideration WIPO proposals on these issues concerning EoF
and TK, including proposals dating back to the 1980s. Apparently Member States had not
borne al of thisin mind in deciding on their national legislation dealing with GR, TK and
EoF. Despite the existing sui generis systems, and national legislation, the Committee should
now draft an international legally binding instrument. There were many reasons for this.
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Many delegations, such as Peru, had said they were suffering from biopiracy, and
bio-prospection. And who were the victims? They were indigenous peoples, because they
were the holders of these traditions, these cultures, these values, this wealth. Indigenous
peoples had been victims going back to the Conquista and the whole colonization process, a
period of more than 500 years during which indigenous peoples had been victims of cultural
genocide. They had seen their wealth and culture stripped from them. So how could the
international community and how could States find a solution to this very tricky problem?
And it would only be possible with political will. This political will was not evident to find a
solution to these such delicate problems facing indigenous peoples- not just indigenous
peoples, but all peoples of the third world. The present development model in the new
international economic framework went back to 1974 was incompatible with the devel opment
of the human person given their rights to live in peace with their natural resources. Thiswas
completely incompatible. Because this development model which governments are
defending, particularly the ultra-liberal governments, who today were issuing licenses and
patents to transnational corporations, had destroyed the cultural heritage of humanity because
GR and TK don't just belong to indigenous peoples. This concerned the common wealth and
heritage of humanity. This spiritual heritage, important for the survival of mankind, had been
destroyed. It was necessary to think about who was going to benefit from all of this, and
beyond that to think about the whole human race which is actually in danger of extinction
today. Many indigenous communitiesin the North and in the South had already disappeared.
There are communities that had already lost their memory, and there are problems because the
holders of some of their TK had already disappeared. Historic communities were
disappearing and being sucked up in the spiral of globalization. For five or six years now, the
representative had been waiting for effective participation from indigenous peoples, not only
in the WIPO but in other UN foraand elsewhere. Unfortunately he had come up against
egoism, an egotistical approach from other countries who do not want to provide sufficient
means for indigenous peoples to be able to participate in WIPO foraand in other UN fora.
Therefore it was now up to the States, particularly up to rich States to ensure that thisis
possible.

39. ThellED advised that the International Institute for Environment and Devel opment was
working with a group of researchers from China, India, Panama, Peru and Kenya, examining
the TK systems of indigenous and local communities and the role of customary law in the
protection of TK. A good understanding of local concepts, norms and strategies was critical
for the devel opment of sound policy on the protection of TK, GR and folklore. Concerning
the revised policy, objectives and principles for the protection of TK, the representative felt
that a number of positive elements have been included in the revised policy objectives and
principles and yet there were still some critical issues that need to be addressed. Most notably
the principles did not adequately reflect the distinct and holistic character of TK whichis
common to many TK systems. They address TK in isolation from the cultural, biological and
spacial components, which form an integral and inseparable part of many knowledge systems
and which are vital for the preservation and creation of TK, both for local livelihoods and for
the benefit of mankind asawhole. Unless approaches for TK protection are founded on a
good understanding of the distinct cultural, biological and ecological character of TK systems,
they risk doing little to safeguard TK and may accelerate its already rapid loss. Just as IP
rights facilitate and encourage industrial innovation and creativity through market incentives,
mechanisms to protect TK should be designed to facilitate and encourage traditional
innovations.

40. The International Federation of Pharmaceutical Manufacturers A ssociations supported
the Delegations of Australia, Canada and the United States of America concerning the need to
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fully analyze measures before commencing on language for an international legally binding
regime. A regime for the protection of GR had been discussed for some time, not only in the
Committee, but also in the CBD Ad Hoc Open-Ended Working Group on Access and
Benefit-Sharing. There had been a clear recognition that the most successful International
Regime will be based on evaluation of national experiences, and an understanding of any gaps
existing in such national regimes. Thiswas all the more true for the protection of TK and
TCEs.

AGENDA ITEM 7: PARTICIPATION OF LOCAL AND INDIGENOUS COMMUNITIES

41. In accordance with the decision of the Committee at its seventh session
(WIPO/GRTKF/IC/7/15, paragraph 63), the eighth session was immediately preceded by a
half-day panel presentations, chaired by a representative from alocal or indigenous
community: the panel presentations were chaired by Mr. Stanley Jones, Chairman and Elder
of the Tulalip Tribes, and presentations were made according to the program
(WIPO/GRTKF/IC/8/INF/6).

Proposal for a Voluntary Funding Mechanism

42. The Chair referred to previous sessions when ways to enhance the participation of
indigenous and local communities were discussed at length. Some practical measures have
been already adopted, including the panel for indigenous and local communities that was
organized on Monday June 6, 2005, the Committee' s decision to prepare aformal proposal
(WIPO/GRTKF/1C/8/3) aiming at the establishment of avoluntary fund, and the WIPO web
page open to observers' contributions and comments. The most recent contributions and
comments were compiled in WIPO/GRTKF/IC/8/INF/2. The Committee took note of this
information document.

43. The Secretariat introduced WIPO/GRTKF/1C/8/3, drawing attention to the fact that its
drafting had been mandated by the Committee at its seventh session, with the aim of
developing aformal proposal for the establishment of avoluntary fund by the General
Assembly to support the participation of indigenous and local communities. As stated in
WIPO/GRTKF/1C/8/3, this proposa was based directly on a series of previous documents
discussing various approaches to a voluntary fund and on the extensive past debate in the
Committee about the appropriate parameters of funding indigenous and local communities.
Certain key elements were drawn from past documents. Firstly, funding would only be made
available to representatives of observers that are already accredited to the Committee.
Decisions on funding would not preempt the accreditation process foreseen by the rules of
procedure established by the Member States. This would mean that funding would only be
available to those representatives who aready had the entitlement to take part in the
Committee. Secondly, the Fund should have no impact on the budget of WIPO itself but
would be only a supplementary and voluntary resource for funding participation. Thirdly, the
proposal addressed the concern that available funds should be focused exclusively on the
direct support of participation of representatives rather than being diverted to administration.
And finally the Secretariat itself would be limited to a backup or administrative role, carrying
out the recommendations of a proposed Advisory Board which would determine the
beneficiaries of any financial support. The Secretariat added that the original text of
WIPO/GRTKF/1C/8/3 was in French. Some inaccuracies had emerged in the initial English
version, and WIPO/GRTKF/8/3 Corr. 1 provided corrections to the text.
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44. The Delegation of Luxembourg, on behalf of the European Community and its Member
States, wished to thank the Secretariat for WIPO/GRTKF/IC/8/3. It had consistently held that
the involvement and participation of the indigenous and local communities in the sessions of
the Committee and in all other WIPO work on GR, TK and folklore was of great importance.
It considered the discussions of the panel hold on Monday June 6, 2005 to be of considerable
importance. This panel underlined the importance of participation of indigenous and local
communities in the work of WIPO on GR, TK and folklore. On the funding issues, it had
already stated in the past that, in the longer term, participation of indigenous and local
communities should be ensured through a voluntary fund modeled to the extent appropriate
on the UN Voluntary Fund for Indigenous Populations. It welcomed and supported therefore
the proposed recommendation to the General Assembly for the establishment of a voluntary
contribution fund as set in WIPO/GRTKF/IC/8/3. It reiterated the view that it was important
to have avoluntary contribution fund which would operate under objective, transparent and
low cost selection mechanisms. It believed that the present proposal met these conditions. In
particular, it was important that the criteriafor eligibility took into account previous
accreditation to the Committee, the availability of financial resources of the accredited
indigenous and local communities, the proven expertise and experience of the beneficiaries,
and the balance between male and female beneficiaries. At the sametime, it noted that the
proposal contained the necessary control mechanismsin order to ensure that the available
voluntary funds would be distributed in afair and efficient manner. It welcomed the creation
of an Advisory Board, which would assist the WIPO Director General in his management
task. Final decisions on the modalities and operation of the voluntary fund would have to be
related to the future work on IP and GR, TK and folklore after the conclusion of the current
Committee mandate.

45. The Delegation of Norway underlined the accel erating emergence of a globalized,
knowledge based economy that rapidly increased the political, economic, social relevance and
impact of WIPO and added that the work of WIPO, and in particular of the Committee, more
and more directly affected people, specialy indigenous and local people, beyond the scope of
intergovernmenta decision-making. It was therefore of the utmost importance, both for the
quality and the legitimacy of the work of the Committee, that indigenous people enjoyed real
opportunities to participate in the proceedings. It noted that each Member State should ensure
an appropriate participation of indigenous and local peoplein its own delegation at
intergovernmental fora, including WIPO. It added that the Committee needed the direct
implication of indigenous peoples and local communities. Recognizing that many developing
countries and indigenous organizations might not have the necessary financial resources to be
present at the Committee, it expressed support for the idea of afund dedicated to ensuring the
participation of indigenous people in the meetings of the Committee. However, it was of the
view that such an important issue, which should be prioritized, should not be | eft to voluntary
contributions, given the economic situation of WIPO. It was therefore of the view that WIPO,
as amatter of the highest priority, should allocate appropriate funds — as assessed
contributions — in the regular budget in order to facilitate indigenous participation in the
Committee.

46. The Delegation of Japan stated that it generally supported WIPO/GRTKF/IC/8/3 aiming
at the strengthening of the involvement of indigenous people and local communities. As
widely recognized, input from indigenous people and local communities was essential for the
work of the Committee. It hoped the proposed mechanism would become truly operational .
In order to put it into work meaningfully, the Delegation of Japan underlined that
transparency was one of the most important pointsto look at. Inthisregard, Articles5 and 6
of the proposal were necessary. It noted that paragraph 5 of the Preamble seemed to refer
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implicitly to the adoption of a new mandate for the Committee or the creation of a new body.
It was of the view that there should be no relationship between the establishment of a
voluntary contribution fund and a new mandate or the creation of a new body and asked the
view of the Secretariat on that point.

47. The Secretariat clarified that the current wording in the proposal was intended to
stipulate that the fund would only operate if the General Assembly decided to renew the
Committee’ s mandate, and was not intended to pre-empt the decision concerning renewal of
the mandate.

48. The Delegation of Turkey stated that it had studied WIPO/GRTKF/IC/8/3 very
carefully. It was pleased by the establishment of that WIPO voluntary contribution fund for
accredited indigenous and local communities, considering that contribution from those
communities to the Committee was essential. This being said, study of WIPO/GRTKF/1C/8/3
led it to reflect further on the various principles which should guide the modalities of funding.
It noted that those guiding principles had to be found in WIPO/GRTKF/IC/5/11 and
WIPO/GRTKF/I1C/7/12. Among them, there was one which was not to be found in the
proposal. At the Committee' s fourth session, Member States had considered that the choice
of beneficiaries should be done in close consultation with Member States from where the
interested NGO or local communities came. In other words, the government of that country
was supposed to intervene in one way or another in the selection process. After reading
Article 5 which deals with the criteria for financia interventions or other paragraphs, the
Delegation did not find any reference to consultation with Member Statesin that case. It
would not welcome the fact that the Committee would be changed in a political area
according to the wish of some representatives of local and indigenous communities. It
reiterated that it would particularly appreciate areference in the proposal to state intervention
in the selection of funded representatives. Furthermore, it noted that subparagraph (f) of
Article 6 related to the mechanism of the Fund stated that ‘the WIPO Director General will
communicate for the information of participants an information note setting out the level of
the voluntary contributions paid into the Fund on the date on which the document was drafted,
the identity of the contributors, apart from those contributors expressly wishing to remain
anonymous (...)" It was surprised by that subparagraph because it did not see the reason why
aprivate contributor would wish to remain anonymous while supporting the participation of
an indigenous community in an international organization such WIPO. It asked the
Secretariat to comment on those two questions which were particularly important in its view.

49. The Secretariat acknowledged that the question of the state consultation was important.
Its approach was to make a clear distinction between two matters: first, the accreditation
process, which was the process by which this Committee and the Member States would
decide whether or not an observer is appropriate for accreditation to the Committee. Inits
view, this was the stage at which the Committee should be considering digibility in full
consideration of all aspectsinvolved. Once it had been decided by this Committee that a
particular group or organization should be given the status of accredited observer to the
Committee, only then could the question arise whether there should be financial support of
participation for that already accredited observergroup. The proposal that the Secretariat
submitted for consideration by the Committee was to maintain a clear two-stage process.
Member States would continue to make the decision concerning accreditation, and the
entitlement of any observer to take part in the work of the Committee; and only then should a
community be potentially eligible for whatever funding might be available, subject to a
selection process implemented by the Advisory Board The Advisory Board would not have
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the capacity to accredit an observer but would only consider funding of already accredited
observers.

50. The Delegation of Morocco, on behalf of the African Group, stated that it was
convinced that indigenous and local communities contributed constructively to the
discussions of the Committee and firmly supported this contribution. That contribution
should take place together with the one from Member States and should take into account the
technical nature of the work of the Committee without modifying its intergovernmental
nature. The Delegation of Morocco, on behalf of the African Group, welcomed
WIPO/GRTKF/IC/8/3. The voluntary fund should derive from Member States and other
stakeholders’ views expressed in previous sessions as substantial point of reference. It
welcomed this noble effort to give anew visibility to the work of the Committee.

51. The Delegation of the United States of America said that the proposal for avoluntary
fund that was set forth in the annex of WIPO/GRTKF/IC/8/3 was generally acceptable, asit
would facilitate appropriate participation of indigenous groups while minimizing costs to
WIPO. Furthermore, the selection mechanism appeared to be generally fair and transparent.
However, it expressed several concerns. Article 5(d) of the Annex, in setting forth the criteria
for voluntary support, stated that ‘ Fund support will be directed as a priority toward members
of indigenous and local communities in developing countries, countries in economic
transition, and of small island developing countries’. The Delegation of the United States of
America supported a selection process that would maintain geographical balance and
diversity, and that would not be skewed toward any particular group of countries. Article 6(b)
of the Annex stated that ‘ (t)he administrative costs associated with the operation of the Fund
will be kept to a strict minimum and may not entail the drawing of specific fundsin credit
from the WIPO ordinary budget’. The Delegation expressed its concern that the permissive
nature of this operating mechanism would allow associated administrative costs to be paid
through the regular budget. To address this concern, it proposed that the word ‘may’ in
Article 6(b) should be replaced with the word *shall’. It had no objection to Article 6(c)
which allowed the voluntary fund to be managed by the Director General and an Advisory
Board, provided that it could support the composition of the Advisory Board. Theinclusion
of NGOs on the Advisory Board would appear to create a potential conflict of interest.
Finally, it stressed the fact that the proposal should seek to ensure geographical balance for
Member State participation on the Advisory Board.

52. The Delegation of Indonesia stated that it fully supported the Committee' s decision to
establish a voluntary funding support mechanism for enhancing the participation of so-called
indigenous and local communities. It was of the view that indigenous and local communities
should be given access to the Committee meetings and most importantly that they had to be
provided with the means to come and participate effectively in the Committee’ s debates.
However, the Delegation referred to the term ‘indigenous communities’ in the proposa and to
itsimplication. The term ‘indigenous peopl€e’ as a category was actually not firmly defined,
since this definition depended on the historical background involved. The tendency of the
present use of the term originated in a colonia context, in which the ruling majority of
colonists had to be differentiated from the so-called origina people living on the land before
the colonists came. However, there were alot of countries in the world where the mgjority,
and even in some case the whole population, was indigenous. Therefore, the Delegation was
of the view that it should be more advisable to use ‘traditional community’ or ‘traditional
society’ or even ‘society or community bound by customary law’ rather than ‘indigenous
people’ in WIPO/GRTKF/1C/8/3. But noting that the Committee used already that termin
other documents, it proposed that the term ‘indigenous community’ be understood in a broad
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sense. Finaly, it expressed support for what the Delegation of the United States of America
said about the geographical balance that had to prevail in the selection of the so-called
indigenous people.

53. The Delegation of the Islamic Republic of Iran was of the view that participation of
indigenous people and local communities had helped to enrich the discussions with the aim of
moving towards the adoption of international instruments. To set up a mechanism to fund
indigenous and local communities meant a step forward in this regard, provided that various
kinds of communities would have the chance to use that facility. Regarding the proposdl, it
referred to the fifth paragraph of the preamble of the annex of WIPO/GRTKF/IC/8/3. Sinceit
should be part of the future work of the Committee, it asked that paragraph be deleted from
this document. Regarding Article 2 of the proposal related to the objectives, it said that a
broad and open approach should be followed. The fund should be open to all indigenous
people and loca communities without any discrimination. It also stated in that context that
the continuation of the work of the fund and the participation of the indigenous people had a
direct relation with the continuation of the work of the Committee. It said that Article 4
seemed to be more a condition than an objective. In addition, this kind of fund could not be
assumed to be sui generis. Therefore, the determination of the Member States should not be
restricted in that regard. Asfar as the operating mechanism was concerned, the Delegation
stated that in Article 5(c), (d) and (€), many restrictive conditions had been put forward which
conveyed a restrictive message regarding the presence of indigenous and local communities.
Since the Member States may be among the mgjor contributors, their involvement in the
composition of the Advisory Board should be taken into account. Therefore, it was of the
opinion that a new approach concerning the eligibility of indigenous people for receiving
financia support needed to be introduced. It already supported the establishment of a
voluntary contribution fund. In order to enrich and make its mechanism more effective, it
should be preferable that the Member States could also have the opportunity to present any
input in this regard and that Member States should be engaged in the operational mechanism
of the fund in order to make it more effective. WIPO/GRTKF/I1C/8/3 should therefore be
open for further comments.

54. The Delegation of Switzerland stated that it had studied WIPO/GRTKF/IC/8/3 with
great interest. It said that active participation of indigenous and local communities was very
important in itsview. At previous sessions, it expressed support for the direct financing by
WIPO of participation of representatives of those communities. It recognized however that
this funding mechanism was unfortunately not the object of a consensusin the Committee. It
could instead support the proposal of recommendation put forward by the Secretariat to create
avoluntary contribution fund. Ths fund should facilitate the participation of indigenous and
local communities. The procedure as proposed was simple and kept administrative coststo a
minimum. The balance on the Advisory Board of two members of indigenous and local
communities and two members from the Member States was a good balanceinitsview. It
took due note of the fact that nothing would be decided by the Secretariat. The Delegation
expressed the hope that the recommendation could be implemented as soon as it was agreed
upon.

55. The Delegation of New Zealand said that it supported the formal proposal for the
creation of avoluntary contribution fund to the General Assembly, as set in the Annex of
WIPO/GRTKF/IC/8/3 and added that the objective, criteria and operating mechanism seemed
to duly reflect the comments and suggestions made by participants at previous sessions of the
Committee. However, Article 5(d), highlighted by the Delegation of the United States of
America, providing that ‘fund support will be directed as a priority toward members of
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indigenous and local communities in devel oping countries, countries in economic transition,
and of small island developing countries’ merited refinement. The Delegation supported the
participation of members of indigenous and local communities from these countries but noted
that the issues that the Committee was considering were equally important to indigenous
peoples and local communities in developed countries, and that the pertinent question of
whether applicants had alternative financial resources was aready addressed in

Article 5(c) (v). It would therefore support an amendment of the document that would make
sure that the criteria aso reflected a broad geographical distribution and reflection of cultures.
It recalled that at previous sessions of the Committeeit referred to the seven geo-cultural
regions used by the Permanent Forum and proposed that this reference be taken into account
in arevised proposal.

56. The Delegation of Canada considered that the creation of a voluntary contribution fund
for the Committee could be amost useful tool for enhancing indigenous and local
communities’ participation initswork. In other multilateral fora, like the WTO and
UNESCO, similar voluntary contribution funds had successfully assisted participants from
devel oping countries, economies in transition and small island devel oping countries to attend
international meetings and workshops. The Delegation said that it was encouraged that the
same would occur in the Committee, provided that asimilar fund is established under the
auspices of WIPO. It expressed the view that the Secretariat’s proposal was very well drafted.
It had only two amendments to suggest for the purposes of making the existing funding
criteriamore complete and comprehensive. It suggested that a mechanism be included in the
text limiting the funding provided to voluntary funded participants to a reasonable period of
time before, during and after each Committee session. This addition proposed was notmeant
to berestrictive, but to take account with the fact that, as for any fund, there would be only a
limited amount of money available. Consequently, the Delegation suggested this addition as
one means of extending that pool of available resources to supporting as many participants as
possible. Furthermore, it suggested that some sort of capacity building mechanism be
included in the funding criteria. The purpose of this mechanism would be to encourage
successful participants to make best efforts to share their Committee information and
experiences with members of their respective organizations, as well as with their broader
communities and with civil society in general. But it recognized that any such addition would
need to take into consideration that some participants could be limited in their resources and
abilitiesto do so. It stressed the fact that while supporting the creation of a voluntary fund
and redlizing its value, it was uncertain at the moment whether Canada could contribute any
monetary resources to this particular effort. But this did not detract it from its continued
support for enhanced participation of accredited non-governmental organizations and local
communities in the work of the Committee. The Delegation encouraged Member States to
continue to consider other ways in which this engagement could be improved.

57. The Delegation of Boliviareiterated its position that this funding mechanism should be
financed by the regular budget of WIPO and not by voluntary funding to guarantee continuity
and predictability of funding. Regardless of itsfinal version, it stated that this fund should
prioritize indigenous and local communities in developing countries.

58. The Delegation of Colombia supported a mechanism enhancing greater participation
and exchange of views with indigenous communities during Committee’ s meetings. It added
that the Secretariat’s proposal setting forth the mechanism and criteria that would govern this
fund and the additional proposals made by other Delegations touched on all the elements
needed by an effective fund. Since the fund was intended to meet the needs of indigenous and
local communitiesin developing countries, it should rely on guaranteed funding. Since the
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Advisory Board would be the body which would decide on the recipients, the Delegation
thought its composition should be broader, aiming at better participation of Member States, so
that true assistance for the representatives of the indigenous and local communities could be
given to those who would effectively contribute to the work of the Committee. It was
therefore of the view that the Committee needed to review the criteriafor eligibility. It
recalled that they were many important representatives in Colombia of local communities
who are not necessary NGOs and that there were different types of organizations that bring
together representatives of indigenous communities holders of great TK and that those, and
not only the NGOs, had alot to contribute. The Delegation expressed its fear that the fund
could exclude these types of indigenous tribes. It went further saying that beside
accreditation, the Committee needed a system to allow those communities who are not
necessarily officially recognized NGOs to participate also. They could obtain agreen light
from their governments and have access to the funds and participate. It expressed support for
aproposal made by the Delegation of Canada which proposed to set up an exchange
mechanism intended to make sure that the funded representatives would return to their homes
and disseminate knowledge and information that they acquired at Committee’s meetings. It
was in its view an extremely important initiative, recognizing at the same time that the
Committee had to find the appropriate way to set up this mechanism. It was of vital
importance for those representatives to benefit from additional assistance which would enable
them to hold workshops where they live, disseminate the knowledge acquired during
Committee’ s meetings. The Delegation said its comments were only initial thoughts.

59. The Delegation of Congo welcomed the creation of a voluntary contribution fund,
because indigenous and local communities were holders of great cultural heritage. Their
participation in the various meetings of the Committee would make it possible for these
communities to benefit from everything that was to be decided at the international level. It
added that the fund should enable the communities to disseminate knowledge to the rest of the
popul ation who would not have the chance to participate in the various meetings that may be
organized. The proposal could also be away to ensure that diversity of cultural heritage
would be reflected equitably internationally. The Delegation stressed the important role that
NGOs did play in the civil society in terms of management, especially in the African context.
It expressed support for the intervention of the Delegation of Morocco who spoke on behalf of
the African Group.

60. The Delegation of Mexico expressed its agreement with WIPO/GRTKF/IC/8/3
presented by the Secretariat and considered that the participation of indigenous and local
communities was vital for the issues the Committee was discussing. It expressed its
satisfaction that many of the suggestions that it made in previous sessions had been taken up,
particularly as far as selection and dligibility criteriafor beneficiaries are concerned. It
stressed how important it was to ensure a geographical balance in the work of the fund.

61. The Delegation of Jamaica supported the view expressed by the Delegation of Bolivia
regarding the need for predictability in the funding mechanism to facilitate the participation of
representatives from indigenous and local communitiesin the work of the Committee.
However it had taken full account of the Secretariat’s official proposal for the creation of a
voluntary fund and said it had no difficulty supporting such avoluntary fund. It believed that
this fund could help to ensure and guarantee afull and effective participation of
representatives from the indigenous and local communities in the work of the Committee,
recalling that the sharing of experiences by these representatives had enriched the debate,
bringing in tangible experience and example of best practices. Focusing on article 5 (d) of the
annex of WIPO/GRTKF/1C/8/3 with regard to the priority be given to various categories of
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groups of countries, including small island developing countries, it emphasized the operative
word ‘priority’ in that context. Such aword did not preclude in any way funding for other
categories, but would only state that priority would be given to these categories. Asa
delegation of asmall island developing country, the Delegation welcomed this focus. It
expressed the hope that the Committee would take the necessary steps to adopt the
recommendation.

62. The Delegation of Morocco stated that it studied WIPO/GRTKF/I1C/8/3 with great care
and considered that it was a good document on awhole. However it made afew comments
related to the participation of indigenous communities. Previous sessions of the Committee
made clear that the criteria contained in this paper should reflect quite clearly the need to
ensure coordination between the various parties concerned and the countries to which these
communities belong. Therefore, it endorsed what had been said by the Delegation of Turkey
and the African Group. It would propose to revise Article 5(b) and Article 6(f) in order to
make them more transparent.

63. The Delegation of India expressed the view that the participation of those who had a
relevant role in the work of the Committee should be facilitated, even though they were not
members of an official delegation. Echoing what had been said by the Delegation of
Indonesia, it pointed out that the terms ‘indigenous and local communities’ were terms that
had a connotation derived from the colonial erawhen an attempt was made to distinct
between colonists and the original people inhabiting a particular country. It added that this
model was not relevant in Asiaand would even not be applicable at al in some large parts of
that continent. Therefore, it would be inappropriate to exclude the members of non
community-based organizations, merely because they would not fit perfectly into the model of
indigenous and local communities. The Delegation underlined that it was therefore important
to suitably amend Article 5(d) in the Annex of GRTKF/WIPO/1C/8/3, by introducing the
words ‘ relevant non-government organization’ after ‘members of’, in order to make clear that
the fund was not specifically targeting mainly community based organizations, whether they
were indigenous or local and that funding should be available to any NGO that would be
relevant to the work of the Committee, based on the TK that organization might possess. The
Delegation raised the question of whether such afund should be voluntary, or should be
funded instead from the regular budget. It recognized that a voluntary contribution based
fund always ran the risk of being biased in favor of particular groups that might be supported
by donors. Also, it wasimportant that it should not become a practice for the fund to support
participation from developed countries in a disproportionate way. Participation of
communities from devel oped countries should be funded directly by entities belonging to the
devel oped countries rather than through the voluntary fund, leaving the voluntary fund to
support participation from developing countries, countries in economic transition and small
island developing countries as mentioned in Article 5(d).

64. The Delegation of Brazil supported the participation of representatives from indigenous
and local communitiesin al the activities of the organization that had a relationship to issues
that were of direct concern to them. In that context, it highlighted that the Committee was not
the only body that dealt with issues of relevance to such indigenous and local communities,
mentioning the issue of disclosure of GR which was associated with patent applications and
the SCP, issues related to norm setting in the field of copyrights which had also a bearing on
severa questions that were of concerns to indigenous and local communities of several
member states, and the registering of indigenous name as trademarks by multinational
companies abroad which was a practice that had been affecting local communities and
indigenous peoplein Brazil. Additionally, the Delegation recalled that the continuation of
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work of this particular Committee was still up for decision as to whether it would be renewed
and in what terms. Therefore the establishment of this voluntary fund should not prejudge
those terms. In that context the Delegation supported the principle that fund should be
available for financing the participation of indigenous and local representatives from Member
Statesin all activities of WIPO that might have a bearing on issues that were of direct concern
to them, and not only in the activities of that particular Committee. It supported what the
Delegation of the Islamic Republic of Iran had said, that there should be no pre-established
concept of the fund being sui generis. It also endorsed the comment made by the Delegation
of Indiathat there should be no relationship between voluntary donors and recipients and that
such relationship be avoided at al costs. It added that transparency should be exercised to the
fullest in the work of the fund, in particular when decisions were made regarding the
recipients of financial support. The criteriafor digibility for financial support could be
looked in more detail and that there was room for improvement. Article 5(c) (iv) of the
Annex of WIPO/GRTKF/1C/8/3 was an example: reference was made to the dligibility
criteria of proven expertise or experience in subject matter of the Committee. It was of the
view that subject matters of the Committee might be quite technical and therefore that it might
not be advisable to hold a representative of an indigenous or local community of member
country to such a high standard of requirement of expertise. On Article 5(d), it endorsed the
views expressed by other delegations that understood that the fund was intended to support
those countries which would face difficulties in financing representatives of their indigenous
communities and not intended to fund communities from the all membership. It considered
that there was a need to correct an asymmetry in term of financing capacity and that the

devel oped countries had the resources to finance their indigenous and local communities and
were precisaly expected to be the donors. It was therefore of the view that the wording for
Article 5(d) should remain asit stood, to the effect that support would be directed to the
members of indigenous and local communities in developing countries, countries in economic
transition and small island devel oping countries. It did not have an issue with the voluntary
fund drawing on the ordinary budget, as it was proposed by the Delegation of Bolivia. In fact,
if it did so, it would understand that the fund would be actually more in line with the
neutrality that should be sought in all activities of WIPO and it would be more
Member-driven if the fund would come from the regular budget. It expressed a major
concern regarding the decision making for financing. Reading Article 6(d), it could see that
the final decision would be taken by the WIPO Director General for formal purposesonly, in
accordance with a binding recommendation from the Advisory Board which could not be
appealed against. It was therefore concerned with the composition of the Advisory Board
which was in its view too narrow. In addition to the ex officio participation of the Chair of the
Committee and of two other representatives of Member States, there would be two
representatives from NGOs in the Advisory Board. 1t wondered how they would be selected.
Echoing a comment made by the Delegation of the United States of America, it considered
that this formula might lead to some conflict of interest and would also reduce the
member-driven character of the Advisory Board. It would therefore support a more
representative and integrative Advisory Board made of representatives of Member States,
coupled with some sort of geographical balance. It expressed further concerns about the
decisions within the Advisory Board that might not be unanimous and that might not be made
known to Member States. It would not support Article 6(i) asit stood because it stated in its
view that the only decisions that would be transmitted to Member States would be those taken
unanimously. It was also concerned by Article 10. It seemed that any particular member of
the Advisory Board would have a veto power regarding any decision that istaken. The
Delegation expressed strong interest in knowing who and for what reasons a particular
country would not agree with the participation of a particular representative of indigenous or
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local community. Therefore it understood that all decisions whether unanimous or not should
be informed to member countries.

65. The Delegation of Pakistan acknowledged that a consensus was building up at least on
the issue of setting up a voluntary contribution fund for the purpose of seeking effective
participation of local and indigenous communities. It believed that this agreement in the
making was encouraging for this Committee and others Committeesin WIPO. It proved that
there were issues which could be agreed upon once there had been discussed and touched
upon in all aspects and once all the competing views and different interests had been
accommodated. It endorsed the comments made by the Delegation of Brazil that the support
of the voluntary fund should not be limited to this Committee. Therefore the discussion on
that issue should have a broader spectrum covering al the areas that have been dealt with in
WIPO, like SCP and others, as mentioned by the Delegation of Brazil. It was of the view that
participation of al stake holders, peoples, communities and organizations alike who could
contribute positively to the work of one of the other committees or proceedings of WIPO
should be guaranteed. That funding mechanism should ensure a positive outcome on al those
issues. Furthermore it was of the view, as other Delegations, that the funding should be more
predictable and expressed willingness to study how that could be ensured, with the view to
have the broadest possible spectrum of debate incorporating all views. It would be ready to
look into which proportion of the funding could be financed from the regular budget, not just
for the Committee but also for other meetings of WIPO. It added that transparency was also
important in that regard and endorsed the comments made by the Delegation of Brazil on
Article 6(i) of the annex of WIPO/GRTKF/IC/8/3. Asamatter of principle, al decisions,
whatever would happen in the Advisory Board, should be brought to the notice of the entire
membership, and not only the decisions which would be taken unanimously. The Delegation
of Pakistan recalled that in previous meetings, it had stressed the importance of transparency
as an important principle in the work of WIPO, beside inclusiveness. That second principle
meant that all those who could potentially contribute positively and constructively to the
various work and progressin WIPO be included, so that they could be given the opportunity
to voice their concerns and contribute significantly as much as they could. Inthisregard, it
endorsed the comment made by the Delegation of Brazil that the criteria of expertise to be
applied to indigenous communities did not carry that much of value in practical terms,
because the Committee was in any way a highly technical issue. In that sense the basic idea
should be to have a more inclusive spectrum debate as such, and all those who could
contribute potentially to the discussion in that sense should be given an opportunity to voice
their views. It took note of the fact that some Delegations had asked for awider dispersion of
fund in order to include people from developed countries as well as potential recipients. It
was of the view that such avoluntary fund should aim at providing opportunity to support
deficient groups or organizations to come in Geneva and participate actively in WIPO
activities. That should require instead that funding should be strictly given to those who
effectively can not afford such participation. Finally the Delegation of Pakistan asked to
place on record that the approval mechanism wasin its view inextricably linked with the
decision which would be ultimately taken on the renewal of the Committee mandate and
should strictly be seen in that context.

66. The Delegation of India asked whether the decision to set up such afund was entirely
within the scope of the Committee, or whether it required approval of the General Assembly.
In line with the view that some del egations had expressed, the Delegation considered that the
scope of support for participation of non-government entities, whether traditional, local
communities or NGOs, which are relevant to the activities of WIPO, should be expanded to
include not only the Committee but also several other Committees and working groups where
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issues relevant for them were involved. The Delegation therefore asked whether it would not
be appropriate for the Committee to consider this question from an holistic point of view
rather than in afragmented manner and in the narrow confines of the Committee. A decision
of that nature might best be taken up in the General Assembly which could decide to set up a
single voluntary fund which would be available for funding participation not only for the
Committee but also for other relevant committees of WIPO.

67. The Secretariat clarified that the first paragraph of WIPO/GRTKF/IC/8/3, in itstwo last
sentences, proposed that the recommendation to be adopted by that Committee would be than
submitted to the General Assembly for final decision, as this was the approach that the
Committee itself had decided upon at itslast session. In line with the Committee' s earlier
decision, the Secretariat had assumed this was the appropriate way to deal with that issue. On
the second matter raised by the Delegation of India, the Secretariat was of the view that this
guestion was one of the questions of principle that needed to be addressed by Member States,
and it was a question that would affect the whole organization. In that sense, it might be more
appropriate for that question to be addressed by the General Assembly, since the suggestion
related to committees other than this one alone. The Secretariat took also note of the fact that
there were numerous other observations which had been raised in the course of discussion.
The Secretariat was of the view that number of those could be dealt with by way of drafting
suggestions from the Secretariat, given that there was a large measure of support for the
concept presiding over the fund. But it also took note of the fact that there were certain
guestions of principle still pending. One of those was the one just referred to. Another
question of principle concerned the differences of views about geographical balance or
whether this fund should be limited to relevant NGOs indigenous and local communities from
devel oping countries, countries in transition and small island devel oping countries, or more
widely available. Another question of principle was the one raised by the Delegation of India
which asked whether the Committee would go forward with the term *indigenous and local
communities or include, aswell or instead, the term ‘relevant NGOs'. That question needed
also to be addressed. There was another question of principle raised by the Delegation of
Turkey, supported by the Delegation of Morocco, concerning the extent of participation or
consultation of governments in the selection process of the Fund. Asthe Secretariat
mentioned before, it understood that funding would be available only to NGOs that had
already received accreditation and that the Advisory Board itself would constitute a means of
consultation with governments at large. Comments on composition of Advisory Board had
been made, but none that could not be dealt with by revised drafting.

68. The Delegation of Peru endorsed the principle of creating avoluntary fund of the type
proposed. At the sametime, it shared some of the concerns that had been expressed by other
Delegations. Echoing the intervention of the Delegation of Brazil, it said that any decision at
this stage should not prejudge the decision on the future of the Committee. It referred also to
the concerns raised by the Delegation of Colombiarelated to the participation of accredited
NGOs. It felt unsure on that point. If effective participation of indigenous representativesis
the goal, it wanted that real efforts be made to ensure that those could be heard herein
Geneva. A Peruvian representative had told the Delegation of Peru that a problem arose for
the participation of one indigenous representative coming from Peru. It wanted to make sure
that all efforts would be made so that representatives could participate and be heard in this
Committee. In conclusion the Delegation supported the initiative aimed at establishing a
voluntary fund. It hoped that once the fund adopted Member States would bear in mind the
importance of predictability and transparency and that the concerns which had been expressed
would be listened to.



WIPO/GRTKF/I1C/8/15 Prov.
page 34

69. The Delegation of Bolivia supported statements made following its own, like those of
the Delegation of India and the Delegation of Colombia, referring to the need to extend the
concept of indigenous and local communities with examples provided by those Delegations.
Likewise, it could associate itself with the proposal that support for participation of
representatives of indigenous and local communities be expanded beyond this Committee to
include other WIPO committees so that indigenous communities could play the role they have
in across-cutting way in al issues relevant to them.

70. The Delegation of Norway said that the best could be the enemy of the good. It was
worried about the way the debate had developed. It reminded itsfirst intervention saying that
it wasinitsview preferable for funding to come from the regular budget. However, in order
to set up afunding arrangement operational as soon as possible enhancing participation of
local and indigenous communities, it recognized that it was advisable to seek for a
compromise on thisissue. But in the meantime it noticed that new questions had been
brought up by Delegationsin that session which had not been raised before, like the funding
of NGOs in genera or the funding intended to include participation in other WIPO bodies. In
its view it would be extremely difficult to reach an agreement on the selection criteriafor such
an expanded funding mechanism and added that the Committee would be clearly blamed in
that case. To discuss these ideas could take time, be complicated and lead to an impasse. It
suggested therefore that the Committee focused again on the core challenge of this agenda
item, namely to support participation of indigenous and local communities in this Committee.
At alater stage, funding could be expanded. But it said that the main issue and challenge at
present was to get the funding mechanism created.

71. The Delegation of Thailand concurred with the other Member States which pointed out
the limitations of the current phrasing of Article 5(c) in the Annex of WIPO/GRTKF/IC/8/3.

It encouraged Members to consider the merit of participation from awider circle of
participants who truly represent local communities, whose concerns the Committee was trying
to address. It said that by limiting the scope of participation only to members of NGOs, the
Committee might unduly prevent the participation from communities outside such scope.
Extending the coverage by considering the inclusion of participants from awider circle of
community and local representatives would enhancein its view the excellent work the
Committee was trying to achieve. It referred to the example of community leaders who do
not belong to NGOs but whose the input could be relevant for the work of the Committee.

72. The Delegation of Nigeria supported the proposal attached to WIPO/GRTKF/IC/8/3 and
the statement made by the Delegation of Morocco on behalf of the African Group. It shared
the concerns of many other delegates; particularly those expressed by the Delegation of Brazil
on the threshold formulated by Article 5(c)(iv). Whileit agreed that there was a need to
ensure that beneficiaries of funding would be those who would add value to the work of the
Committee, the determination of eligibility based on proven expertise and experience might
be unduly restrictive, bearing in mind the very high technical nature of the work of the
Committee. It also shared the concerns already expressed by the Delegation of Colombia that
put emphasis on paragraph 5(c)(ii) which might also be unduly restrictive by focusing on
NGOs. Because of the weakness of some of the communities the Committee was looking at,
many were unable to form NGOs in the same way as some other organizations already
accredited by the Committee. It added that the near absence of such NGOs and
representations from Africa probably underscored this point. Associating itself with the
Delegations of Brazil and of India, the Delegation supported the need to ensure that
appropriate mechanism be put in place to guarantee transparency and integrity of the fund and
to avoid any undue influence from donors on recipients or potential recipients. Finaly, it
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shared the concern expressed by the Delegation of United States of Americathat the
participation of members of previously accredited NGOs on the Advisory Board might bring
about a conflict of interest. It was of the view that it should be reconsidered in the light of
such risk. It expressed support of what had been said by the Delegation of Morocco on behal f
of the African Group, namely that the window should not be closed against those NGOs or
those communities that might not have been aready accredited in the Committee process.

73. Therepresentative of the Foundation for Aboriginal and Islander Research Action
(FAIRA) supported the proposal put forward by the Secretariat. He had pushed for it since
the second session of the Committee. He said that the Committee was generally aware that
the indigenous and local communities did not have the resources to participate in the meetings
of the Committee. He was very pleased that the proposal had got to the stage where a
resolution could move up to the next General Assembly. He welcomed the proposals and
improvements presented by the Member States. However he wished to stress that it was more
important to establish this fund at the next session of the Assembly and that the draft that had
been put forward was acceptable in hisview. Thisdraft could be improved, but he did not
want to see this proposal not be supported by the Committee just because of alack of
agreement on some specific provisions. For example, the comments that have been made in
relation to criteria set out by article 5 of the annex of WIPO/GRTKF/1C/8/3, in particular the
critical paragraph 5(c)(ii) which the Delegation of Nigeria had just pointed out, which stated
that any NGO representative to be assisted needed to be previously accredited to the
Committee, raising concerns about accreditation and participation. But he was of the view
that it was the accreditation process that had to be blamed for and not the voluntary fund as
such. The representative of FAIRA would have proposals aiming at improving his proposal.
However, he did not think that putting forward further suggestions other than to encourage al
membrs to agree in this process would not contribute to the establishment the fund. He
believed that it might be possible to review another draft which would try to incorporate the
comments made before the end of the week.

74. The representative of the Saami Council asked the Chair to follow the precedent set by
his predecessor, and allow indigenous peoples’ representatives to participate in the debate in
the Committee to the largest and most efficient extent possible. Turning to
WIPO/GRTKF/1C/8/3 and its annex, he reminded the Committee that a decision in principle
to support indigenous peoples’ participation in the Committee had been taken already at its
first session. This promise had then been repeated at every Committee session. But in
practical terms, nothing had happened so far. He said that thisissue alone had taken up the
discussion time of one entire Committee session. In monetary terms, the costs for this debate
probably exceeded the sum that would ever be contributed to this fund, should it be
established. He therefore welcomed WIPO/GRTKF/IC/8/3 that contained a concrete draft
decision to establish a voluntary fund. Even though he had some concerns with

Article 5(c)(v) with regard to who would be eligible for funding and Articles 7 and 8 with
regard to the composition of the Advisory Board, he supported the proposal contained in the
Annex of WIPO/GRTKF/IC/8/3 in its current wording, so that the Voluntary Fund could
finally be established. He called on the Member States, who, according to him, had not
demonstrated any major problems with the document, to show the same flexibility. He was of
the opinion that this issue had turned into somewhat of atravesty. The principal decision was
made at the first session of the Committee; still a concrete decision had been blocked for
seven consecutive sessions by what he believed to be details. The representative of the Saami
Council put forward the idea of a drafting committee to sort out the outstanding wording
Issues, so that adecision on this crucial issue could be made before the end of this session.
He took note that the Committee was now entering a stage when concrete decisions on
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substantive issues could be made. AsWIPO has previously noted, 80 % of what is commonly
referred to as TK is actually indigenous knowledge. Therefore most of the decisions that this
body might potentially make have to be implemented in indigenous territories, reminding that
without adequate indigenous participation, the decisions of this body will have no credibility
or support in the areas where they were supposed to be implemented. He underlined that any
amendment to WIPO/GRTKF/1C/8/3 that would suggest that the selection criteria should be
based on knowledge rather indigenousness was unacceptable. Indigenous peoples believe that
they have valuable knowledge of those issues that could enrich the work of the Committee.
But their request for participation in this Committee was not predominantly based on
knowledge, but on the fact that they were the owners, holders, custodians, etc. of most of the
material of the Committee discussions. He added that this was something no NGO as such
could claim and underlined that the proposed voluntary fund could not be opened to
organizations other than indigenous peoples’ representatives. Directing his remarksto the
Delegation of India and the Delegation of Indonesia, with regard to the meaning of the term
‘indigenous peoples, the representative of the Saami Council invited solemnly the
Delegations of Member States to study the existing UN working definitions of the term
‘indigenous peoples’, as well as the definition used by the World Bank. He further invited
them to compare that definition of the indigenous peoples with the working definition of
‘peoples’, which was a so an undefined term under international law, a state of play which
was sometimes forgotten. In particular, he recommended a comparison with the so-called
Kirby-definition of ‘peoples’, which he understood as being the most commonly used in the
UN-system, asit has been endorsed by UNESCO for example.

75. Therepresentative of the Kaska Dena Council supported WIPO/GRTKF/IC/8/3. He
said that the design of the prospective voluntary fund had accommodated many of the
concerns of indigenous peoples. He started by making some general observations about
indigenous participation in the Committee. As stated in the opening statement of the informal
consultative forum organized on Monday June 6, 2005, he was greatly encouraged with the
progressive involvement of an informal panel preceding the session. Assuming that the
Committee’ swork continued, he suggested that other topical discussions for inclusion and
interest included indigenous TK protocols as instruments of protection, case studies related to
the WIPO toolkit for the protection of TK and case studies related to practical integration of
indigenous customary law. It was his understanding that topics particularly relevant to the
work of the Committee might be of assistance to further deliberations. He supported the
representative of the Saami Council in his submission with respect to the continued call for
more appropriate speaking order under agendaitems. Finally, asafinal general statement, he
noted and encouraged the Member States to include indigenous peoples representatives in
their Delegations. He added that the proposed voluntary fund would be able to maximize
their participation in the Committee if Member States would make better efforts to include
indigenous peoples on their own Delegations. Referring to the voluntary fund, the
representative of the Kaska Dena Council fully supported the adoption of adecision to
establish avoluntary fund. His comments were made without prejudice to the adoption of
such document. He made a reference to the comment made by the Delegation of the United
States of America and the Delegation of New Zealand with respect to Article 5(d) regarding
the priority given to indigenous peoples from devel oping countries. He strongly supported
the inclusion of hisindigenous brothers and sisters from devel oping countries. Too often,
their voice had been silent in this Committee and in silence lies powerlessness. Thissaid, he
supported the amendment proposed by the Delegation of New Zealand with respect to
Article 5(d) in order to place greater emphasis on the seven indigenous regions used by the
Permanent Forum on Indigenous Issues. Heinvited the Committee to keep in mind that many
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indigenous peoples in developed countries lived in developing country conditions. He was
particularly supportive of Article 7 regarding the equal representation of indigenous peoples
and member states representatives on the Advisory Board. With respect to the Delegation of
the United States of America comments regarding potential conflicts of interest that might
arise in a situation where aindigenous peoples representative is both an applicant for funding
and on the Advisory Board, he certainly saw that as an important issue. He suggested text
such as“ Advisory Board that are representatives of indigenous peoples organization shall
abstain in deliberations regarding the NGO that they are directly or indirectly associated with”
to assist the Secretariat in dealing with this matter. With regard to the comments made by the
Delegation of Brazil with respect the highlighting of a*“proven expertise or experience” asan
eligibility criteria, he noted that one of the accreditation conditions was similar. Therefore he
did not believe that thislanguage was prejudicia or inconsistent with the process in which the
some 120 ad hoc observers had been accredited so far. Finally, with respect to the comments
of the representative of the Saami Council regarding his expressed dissatisfaction with the
excessive delay of the establishment of the fund, he expressed equal frustration. He noted that
the Committee had failed in its efforts to establish a Fund by allowing itself to be stuck in
details. Thiswas very disappointing in hisview. He believed that Member States had never
so obviously using indigenous peoples as pawns in the Committee. Therefore, he strongly
encouraged the Parties to put substance behind support for their participation and ensure that
the fund would be adopted by an appropriate decision at the General Assembly.

76. The representative of the United Nations Permanent Forum on Indigenous I ssues said
that it was encouraged by the discussion, as afew years ago, he recommended that WIPO
seriously consider financia support for direct and meaningful participation of indigenous
people. It wasimportant in hisview to consider adoption of WIPO/GRTKF/IC/8/3 at least in
its current form at this session and not to postpone the decision for another year,
notwithstanding the comments that had been made. He stated that the United Nations
Permanent Forum on Indigenous I ssues wanted to maintain an important collaborative
partnership with WIPO, but that the Permanent Forum continued to need financial support to
do so.

77. Therepresentative of the Ibero-Latin-American Federation of Performers (FILAIE)
commented on article 7 of the annex of WIPO/GRTKF/IC/8/3. He had aproposa to make on
the membership of the Advisory Board, namely on the two members coming from non
governmental organizations. He stated that the main problem with this membership could be
that a discrepancy could arise between some representatives capabl e to attend and some others
unable to attend for financial reasons, those being excluded from the Advisory Board for the
same reason. He suggested therefore that the Committee reflected on the need to provide
equal opportunitiesto all organizations that it would like to be members of that Advisory
Board. He expressed support for what had been said by the Delegation of Brazil regarding the
need to make al the decisions of the Advisory Board transparent in order to help indigenous
and local communities to realize that there were opportunities to participate in these
discussions. He added that folklore was important for every region. He asked therefore that
geographically balanced representation be guaranteed.

78. The representative of Indian Movement Tupaj Amaru underlined the fact that the
guestion of participation of indigenous communities was treated in many fora and sessions of
the Committee. Herecalled that Member States had reached a consensus on the participation
of indigenous and local communities in the Committee. In hisview it was time for Member
States to take their responsibilities. He strongly invited them to decide on a funding
mechanism to ensure the participation of indigenous communitiesin this and other fora
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related to the rights and interests of indigenous communities. On the other hand, he was
pleased to hear from the Delegation of Norway, the Delegation of Boliviaand other
Delegations that they were in favor of funding from the regular budget of WIPO. Herecalled
that the Committee seemed to have reached a consensus to finance the participation of
indigenous communities with the regular budget of WIPO and said that unfortunately what he
described as rich and selfish countries of the North had rejected the proposal. He invited the
Committee to reflect thisin thisforum asit was done in other fora. In addition, he noticed the
precedent set by the United Nations Voluntary Fund and other mechanisms related to treaties
relevant for indigenous peoples, explaining that The Voluntary Contribution Fund for
Indigenous Peoples aimed at supporting the participation of indigenous representatives in the
UN Working Group on Indigenous People which takes place every year in July before the sub
Commission. Since it has been working for more than twenty years, he understood that it was
an example worth studying. He said that the conclusion to draw was that the UN Voluntary
Contribution Fund for Indigenous Peoples did not have any money to cope with the increasing
need for participation of indigenous peoples in the human rights area, because there was no
contribution coming from member states nor from multilateral organizations, and still less
from non governmental organizations. He stated therefore that this initiative had been a
failure. He also mentioned the International Decade for Indigenous People Fund that has been
working for 10 years. Its objective was to solve the crucia problems faced by indigenous
peoplesin the area of education, environment, health and extreme poverty. He stated that the
fund had not solved any problem in 10 years due to the absence of political will on the part of
Member States to contribute to theFund. He added that participation suffered from other
defects and that it had become some sort of modus vivendi. He stated that the same people
participating were always the same and that much more people were excluded. Referring to
his own organization, the representative of Indian Movement Tupaj Amaru recalled that it
participated in preparing a draft declaration twenty years ago. But he said that it never
received financia support from Bolivia nor Peru nor the local authorities, notwithstanding the
fact people with tremendous experience were members of the Indian Movement. He was of
the view that the selection criteria had created discrimination from the start and feared that the
same would happen in WIPO. Referring to the statement of the Delegation of Turkey, he
noticed that a specific Member State would like to determine who and which organization
could participate, and who and which one could not, adding that in any event the
organizations which were considered as dissident organization or opponents against their own
governments would be denied participation. He said that it was for this reason that he did not
want governments to intervene. Asfar as WIPO/GRTKF/IC/8/3 was concerned, he said that
he had many comments to make but because of the lack of time, he would refer only to some
aspects. Referring to Article 5(d), he noticed that the Delegation of India and the Delegation
of Pakistan mentioned the definition of the term “indigenous peoples’. He said that this
definition had been dealt with twenty years ago, recalling that the Vienna Convention of 1953
adopted a definition which stated that indigenous communities were people who were holders
of intrinsic cultural values. He understood that the Committee could not go back to what had
been already been decided in the UN system when it accepted the definition given by
Professor Martinez Cobo. He also stated that developed countries had enough money to
subsidize the participation in the UN of the communities coming from their own constituency.
He wished that the Fund focused on poor devel oping countries such as those in Latin America
or Andean countries, where indigenous peopl es often formed a majority, noting that the
transition process was almost over in countries in economic transition with some of them
already members of the European Union, although minorities, such the gypsies, the rooms,
travelers which also are holders of intrinsic cultural values, were also in need of funding there.
Furthermore, he noted that the funding mechanism as foreseen in Article 6(a) would provide
that “fund resources will come exclusively from voluntary contributions by governments,
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NGOs and other private and public entities, without being taken, in particular, from the WIPO
ordinary budget”. Hereally doubted that governments would provide contributions to the
fund. Hesaid that it was not up to governments, but to States to provide for funding.
Alternatively, other institutions, multilateral institutions and financial ones, for example, IMF,
the World Bank and other funding agencies should also contribute to the fund. Furthermore,
he was of the view that multinational companies were patenting GR and TK not just recently
but for hundreds of years, at least since the existence of WIPO and that was the reason why in
his view WIPO was the richest organization. He stated that Novartis, the pharmaceutical
companies, with its seat in Switzerland, should aso contribute since it was taking advantage
from GR and TK of indigenous people. He suggested that 0.1 % of the money earned by
companies based on international patents applications should go the fund. He said that the
criteria of geographical distribution was an extremely important issue. Referring to paragraph
7 with regard to the membership of the Advisory Board, he said that members of indigenous
communities had to be designated by their own communities and authorities and not through
the interference of their governments or through private institutions or international
organizations. Finally, with regard to the unanimity criteria, he recalled that hislong
experience of twenty years had shown that this criterion had paralyzed the UN. He was of the
view that unanimity seemed unrealistic and would lead to an impasse. Therefore, the
principle of consensus or unanimity should be replaced by the democratic way of voting so
that the Committee would see who voted for or against an applicant.

79. The representative of the Indigenous People's Biodiversity Network (IPBN) stated that
the participation of indigenous and local communities and their representatives was critical to
enrich the discussions of the Committee and ensure the devel opment of instruments of
protection respectful to their interests and expectations. He added that participation of
indigenous and local communities helped in bringing in local practical experiences and helped
members of the Committee to better understand the complex issue which affected protection
of TK and folklore. This participation also helped the dissemination within his communities
of information on the Committee’ s process. He supported the comments made by other
representatives of indigenous peoples as well as WIPO/GRTKF/I1C/8/3, and asked that this
document be the basis of the decision to be taken. Especially he supported the opinions
expressed by the Delegation of Norway and the Delegation of Mexico and all those who
expressed support for the establishment of thisfund. Severa Delegations of Member States
had emphasized the need for active participation of indigenous and local communitiesin this
forum. Thiswould require not only funds but also a change in the operation of this
Committee to ensure that representative of indigenous and local communities could fully and
effectively participate. To this end, he recalled that the Working Group on article 8 (j) of the
CBD had established amodel to ensure full participation of indigenous communitiesin this
intergovernmental process and mentioned also that the Group was co-chaired by a
representative of indigenous communities. In thisway the holders of TK had to work hand in
hand with governments and ensure follow up with appropriate steps to ensure effective results
for the protection of this TK. He suggested that this model be considered. He also drew the
attention of the Chair to other activities which could lead to discrimination and which were of
concerns for non governmental organizations active in the Committee since its beginning,
specificaly referring to an issue related to accreditation. He asked to put on record that in
some cases despite having economic support, many accredited observer members with an
official invitation from WIPO, specially women, were denied an entry visa because there were
not considered as complying with the eligibility criteria or because they were members of
traditional communities. He stated that this had been the case with one of his colleagues who
was denied a visa and who was not allowed to come and share her experience in the
Committee. He thought that this was the case with many other indigenous representatives.
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He added that this kind of limits or barriers must be dealt with and sanctioned severely,
because it impeded participation of indigenous communities in this forum.

80. Therepresentative of Call of Earth (COE) congratul ated the Chair because after seven
sessions of the Committee there was finally a draft decision for the establishment of a
voluntary fund on the table and expressed his support for the draft. He endorsed Delegations
of Member States and representatives of indigenous peoples who expressed the fact that this
fund should also be supplied by the regular budget of WIPO. The reason was very simplein
his view: indigenous peoples throughout the world have made substantial contributions to the
sustainable development of the Member without their prior consent. In thisregard funding
from the regular budget would be a fundamental way of recognizing their contribution. The
denomination of ‘NGO’ for indigenous peoples was inaccurate in Latin America and did not
coincide his definition and that of other representatives, added that it might in fact giveriseto
alot of confusion and might have negative implications. He emphasized that in hisregion
indigenous peoples were not NGOs nor local communities, but they were indigenous peoples,
recognized as such by various countries and by the international community, particularly in
the context of Convention 169 of the ILO on Indigenous Peoples and Tribes from
Independent Countries. He concluded in saying that he supported WIPO/GRTKF/I1C/8/3 with
the added considerations.

81. The Déeegation of Indiaexpressed its wish to clarify a basic misunderstanding arising
from the interventions of representatives of indigenous communities. It might, perhaps, seem
that its previous intervention was in some way against support for the participation of the
representatives of indigenous and local communities. It wished to stress that it was never its
intention to oppose the proposal of support for indigenous and local communitiesin any way.
The Delegation had flagged a dlightly different issue, namely that outside the so-called * New
World,” therewas alot of TK which resided in the society at large. To argue that the
participation of civil society representatives who might have a particular interest in that TK
could not be supported would be unfair, because a very large part of the world population did
live in these societies and because a great deal of TK was embedded in these societies. Asfar
as governments were concerned, the Delegation was not speaking about the participation of
government representatives, but about the participation of civil society members who may
have a special relationship with the TK simply by virtue of the fact that their group might be
interested in that subject and might have a contribution to make to these discussions. Inits
view, those specific cases were not covered by the parameters of the definition set out in the
proposed draft annexed to WIPO/GRTKF/1C/8/3, because those parameters spoke essentially
of NGOs that were also indigenous and local communities. The Delegation indicated that
India could rightly claim to possess avast reservoir of TK. At the sametime, it would not be
correct for the Delegation to say that TK was the sole prerogative of the indigenous
communities, because that concept did not fit well with societiesin most of Asia, for example.
Therefore, it felt that relevant NGOs which might have meaningful contributions to make to
the Committee’ s work should also have the right to be supported and take part in the work of
the Committee. The Delegation simply did not want the fund to exclude representatives of
NGOs from devel oping countries whose work was directly relevant to the Committee’ s work.
It reiterated its strong support for indigenous and local communities being supported for
participation in the Committee’ s work.

82. After having registered the interventions of the participants to the Committee, the Chair
invited the Committee to take note of the draft proposal and to ask the Secretariat to prepare a
second draft proposal for the creation of avoluntary fund which would accommodate al the
points which were made during the discussions based on WIPO/GRTKF/IC/8/3.
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83. The Delegation of the United States noted with appreciation al of the work that had
been done by the Committee on the voluntary fund over a number of sessions. It regretted
that there was still no consensus on the terms of the draft for a voluntary fund to support
indigenous participation. He added that there were still anumber of open questions on
eligibility, composition of the Advisory Board and ways of ensuring maximum participation.
Those were essential and critical issues that must be resolved. It encouraged the Secretariat to
redraft the proposal for the consideration of the Committee as was proposed by the Chair but
stressed the fact that it would like to be able to consider these amendments before its
transmission to the General Assembly. It encouraged in the meantime Member States to
support individual participation from groups within their own states.

Decision on Agenda Item 7: Participation of Indigenous and local communities:
proposal for a voluntary funding mechanism

84. The Chair took note of the comments made on the draft proposal and observed
that broad general support for the proposal had been expressed in the Committee. The
Chair proposed, and the Committee agreed, that:

(1) arevised draft of document WIPO/GRTKF/IC/8/3, taking account of
the comments made within the Committee, would be prepared by the Secretariat and
published by June 17, 2005;

(i) Committee participants would be invited to provide comments on that
revised draft to the Secretariat by July 15, 2005; and

(iii) athird version of the proposa would be prepared and published by the
end of July for consideration by the General Assembly at its next session.

Décision en ce qui concerne le point 7 del’ordre du jour : participation des
communautés autochtones et locales : proposition relative a un mécanisme de
financement volontaire

84. Leprésident apris note des observations formul ées a propos du projet de
proposition et a constaté que la proposition arecueilli un large assentiment au sein du
comité. Le président apropose, avec I’ accord du comité, que

i) un projet de document WIPO/GRTKF/IC/8/3 révisé, tenant compte des
observations formulées au sein du comité, soit élaboré par le Secrétariat et publié pour
le 17 juin 2005;

ii) les participants du comité soient invités afaire part au Secrétariat de leurs
observations sur ce projet de texte révisé pour le 15 juillet 2005; et

iii)  unetroisieme version de la proposition soit éaborée et publiée pour lafin du mois
dejuillet en vue de son examen par I’ Assembl ée général e & sa prochaine session.
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Decision sobre el punto 7 del orden del dia: Participacion de las comunidades
indigenasy locales. propuesta de creacion de un fondo de contribuciones voluntarias

84. El Presidente tomd nota de los comentarios formulados sobre e proyecto de
propuesta y observo € amplio apoyo general expresado en el Comité en relacion con la
propuesta. El Presidente formulé la siguiente propuesta, aprobada por € Comité, a
saber:

i) quelaSecretaria prepare un proyecto revisado del documento
WIPO/GRTKF/IC/8/3 en € que se tengan en cuentalos comentarios formulados en €
marco del Comité, y que dicho documento se publique antes del 17 de junio de 2005;

i) queseinvite alos participantes en las sesiones del Comité aformular comentarios
sobre dicho proyecto revisado y los transmitan ala Secretaria antes del 15 dejulio
de 2005; y

iii) que se prepare unaterceraversion de lapropuestay se publique estaUltimaa
finales de julio afin de someterla a examen de la Asamblea Genera en su siguiente
periodo de sesiones.

AGENDA ITEM 8: TRADITIONAL CULTURAL EXPRESSIONS/FOLKLORE

85. Attheinvitation of the Chair, the Secretariat briefly introduced documents
WIPO/GRTKF/1C/8/4, WIPO/IGRTKF/1C/8/6 and WIPO/GRTKF/IC/8/10.

86. The Deegation of Luxembourg, on behalf of the European Community and its Member
States, thanked the Secretariat for providing the Committee with two comprehensive
documents, WIPO/GRTKF/IC/8/4 and WIPO/GRTKF/IC/8/6. The European Union also
wished to confirm the contents of its submission sent to WIPO as a contribution to the
discussions on the earlier version of WIPO/GRTKF/1C/8/4. The European Union underlined
that the draft provisions should “continue to be neutral in so far as, and entirely without
prejudice to, the legal nature of the instrument in or through which they might be contained
and expressed”, as had been stated in paragraph 13 of WIPO/GRTKF/1C/8/4. It appeared to
the European Union that, although work was progressing within the context of the
Committee, in view of the importance of the subject matter and interests involved, work
should not be precipitated. It was premature to take decisions about the final outcome of the
work and the form it should take. Although some TCEs were already protected by IP, the EC
and its Member States wished to reiterate that the current international 1P system should not
be interfered with to the detriment of the legal certainty already agreed upon. Thiswould do a
disservice to all individuals and communitiesin the cultural world. The Delegation added
that greater use should be made of the current IP rights where appropriate and that non-1P
instruments were available (such as rules against unfair competition, laws on blasphemy, etc).
As discussed in previous meetings of the Committee and during the meetings on the
Development Agenda held in WIPO in April 2005, continued and improved technical
assistance for those countries so wishing had proved its efficiency as a number of countries
who previously did not have an IP system, now had one. Some were already seeing, and
others would see in the very near future, their cultural interests reaping benefits and bringing
positive economic and social assetsto their communities. The European Union noted the
separation of the draft policy objectives and genera principles into three categories, with the
addition of a category now called “draft substantive provisions.” Discussions should continue
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on al three sections, but particularly on the new substantive provisions which should remain
compatible with basic elements of copyright protection. The Delegation agreed with other
members of the Committee that “no one sizefitsall” (set out in the principle of flexibility and
comprehensiveness on page 8 of the Annex to WIPO/GRTKF/IC/8/4). As aconsequence,
solutions should be flexible and designed in such away as to take account of the specific
needs and aspirations of the various indigenous and local communities, where emphasis was
given to national measures. In view of the relatively few contributions aready received by
WIPO on the “policy objectives and core principles’, the European Union agreed with an
extension in time for further written comments and for the encouragement of wider
stakeholder consultation and expert review. Thiswould enable the Secretariat to further
refine the draft objectives and principles. The EU was open to considering options for further
enhancing the role of the Committee in preparing future versions of the draft text. Regarding
WIPO/GRTKF/1C/8/6, the European Community and its Member States took note of this
document which contained useful information for potentia future reference where required.
Asfar as TCEs were concerned, the Delegation felt that international considerations should be
based on practical and efficient solutions on a national level, the Delegation concluded.

87. The Delegation of Japan stated that it greatly appreciated that the draft provisionsin
WIPO/GRTKF/1C/8/4 were based on the principles of flexibility and comprehensiveness and
recognized that it was unlikely that protection of TCEs could be achieved by a*“one sizefits
all” or a“universa international template’. The Delegation was aso pleased that the draft
provisions were intended to give maximum flexibility to national and regional authorities and
communities as to how to achieve the protection of TCEs. Further positive aspects of the
document were the principle of respect for and consistency with international and regional
agreements and instruments and that TCEs should be protected in away that was respectful of
and consistent with relevant international and regional instruments and without prejudice to
specific rights and obligations under binding legal instruments. However, the draft provisions
also included some aspects which the Delegation believed were not appropriate in light of
these principles. First, there was a concern about the format of the document in so far as it
consisted of articles, which implied one specific outcome. The Committee should continue to
discuss a suitable format aswell as content. In so far as draft Article 3 was concerned, it
proposed aright of “prior and informed consent” and aform of exclusive IP right for certain
TCEs. Thisdid not alow national authorities flexibility to adopt appropriate protection
measures in a manner that suited the national priorities and the legal and cultural environment
of each country. The Delegation could not find that aright of “prior and informed consent”
was compatible with many Member States' systems which preferred to avoid new distinct
property rights. There were also concerns with draft Article 6, which proposed an infinite
time of protection. It seemed difficult to explain the relationship between infinite time of
protection and the objectives of IP. The Delegation suggested the need for further discussion
on several technical aspects, such as: what should be the criteriafor authenticity of TCEs;
how to define the community which could be the beneficiary of protection; how to identify
and protect TCEs which had changed over time or in different geographical areas, and which
had influenced each other; and, whether or not TCESs derived from other TCESs should require
“prior and informed consent”. It was believed that such technical issues should follow further
in-depth discussions on the objectives and genera guiding principles which were still not
commonly shared. In conclusion, the Delegation stated that the aim of the Committee’s
discussion should for the time being not be alegal binding mechanism but a recommendation
or guidelines taking into account the respect for the principle of flexibility and of
comprehensiveness. The Delegation considered that the discussion first be focused on
objectives and general guiding principles for protection of TCES. Thereafter, technical
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questions in order to implement the agreed objectives and principles should be identified and
discussed.

88. The Delegation of the United States of Americathanked the Secretariat for its
continuing work on devel oping objectives and principles on issues and concerns related to
TCEg/folklore. The excellent work of the Secretariat informed and advanced the ongoing
discussions of complex issues before the Committee. The Delegation continued to believe
that the elaboration and discussion of core principles and objectives was an extremely useful
tool to enrich and deepen understanding of these complex issues. Initsview, the clear
articulation of such principles provided valuable guidance that Member States might wish to
consider in addressing specific concerns and issues related to TCES. Nonetheless, the
Delegation wished to express its strong concerns about recent steps that might be viewed as
an attempt to develop a premature consensus within the Committee around a particul ar
approach, namely the establishment of asingle, legal regime, to address the extremely diverse
issues and concerns of Member States. In particular, the Delegation was concerned by the
presentation of “draft articles” in the Annex to WIPO/GRTKF/IC/8/4. Asthe Delegation of
Australia had noted, these articles were presented in atreaty-like format and set out extremely
detailed “substantive” or “legal” standards. The Delegation was aso concerned that non-legal
and other measures which had been extensively discussed and had attracted wide support in
previous meetings of the Committee were excluded from the Annex. The Delegation and
other Members of the Committee had repeatedly stated their view that searching for a“one
sizefitsal” or “universal template” to address the diverse issues and concerns related to
TCEs was not the only way for the work of the Committee to proceed. Regrettably, however,
the detailed legal standards set out in the draft articlesin the Annex to WIPO/GRTKF/1C/8/4
came extremely close to providing just such auniversal template. The Delegation, therefore,
was opposed to taking any additional steps at this timeto further develop or elaborate these
draft articles as suggested in the decision paragraph in WIPO/GRTKF/IC/8/4. The
Delegation declined the invitation set forward in paragraph 21 of this document. At the same
time, the Delegation heartily endorsed and encouraged the continued work of the Committee
with respect to TCES/folklore. Much important work remained to be done. Among other
things the Committee could clarify the definitions and boundaries of TCES/folklore, further
refine core principles and policy objectives and, most importantly, continue to deepen the
understanding of the Members of the Committee of the available policy options and the legal
mechanisms to address specific issues and concerns of Member States. The Delegation
believed that a multi-faceted approach was appropriate, spanning awide range of distinct
national legal mechanisms, including IP law, unfair competition law, contract law, sui generis
approaches and customary law. The Committee could continue to play an extremely useful
role in providing much needed guidance to Member States including advice on matching
available policy options and legal mechanismsto their specific needs and concerns. A large
amount of work remained at both the national and international levelsto identify the specific
policy objectives to be advanced and the specific harm to be addressed. The Delegation
believed that it was an appropriate time for discussion of such awork program within the
Committee. Over the last several years, the Delegation had been pleased to provide
information to the Committee on specific issues and concerns related to TCEs that had arisen
in its domestic experience. The Delegation |looked forward to continuing to learn from the
experience of other Committee Members, with a particular interest in exchanging views and
information of best practices in developing tools and databases for identifying, preserving and
promoting TCEs which not only enriched societies but also contributed to the shared
understanding among all societies.
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89. The Delegation of Australia stated that at its seventh session, the Committee had asked
the Secretariat to prepare a further draft of the objectives and principles for the protection of
TCESEOF based on the comments of Committee participants. In that context, the Australian
Delegation acknowledged the work of the Secretariat and noted that some of the written
comments of Australiaon WIPO/GRTKF/IC/7/3 had been incorporated in the revised
WIPO/GRTKF/IC/8/4. For example, the Delegation noted the general guiding principle
which referred to respect for and consistency with international and regional agreements and
instruments. Many other amendments had also been made to the draft objectives and general
guiding principles. For example, the prevention of the misappropriation of TCES/EOF had
been added as a policy objective and there were other amendments made to the general
guiding principles dealing with flexibility and comprehensiveness. These changes were
significant and warranted further discussion by the Committee. The Delegation was
concerned by the inclusion of treaty-like language in WIPO/GRTKF/I1C/8/4 in the form of
substantive principles. While anumber of Committee participants had expressed their
support for an international legally binding instrument covering TCES/EoF during discussion
of WIPO/GRTKF/IC/7/3 at the seventh session of the Committee, and in subsequent
comments submitted to the Secretariat, there was as yet no consensus on substantive
outcomes. In fact, anumber of written comments received by the Secretariat had highlighted
the difficulties associated with an international legally binding instrument for the protection of
TCESEOF. Although the Delegation was supportive of the international dimension of the
Committee’ swork as part of its extended mandate, it considered the formulation of the draft
provisions in WIPO/GRTKF/1C/8/4 as premature in the light of alack of consensus among
Committee members on the policy objectives and general guiding principles or any vehicle by
which these matters could be taken forward. Although it was not appropriate at this stage to
comment on specific text, the Delegation wished to raise someissuesin relation to the draft
provisions. One of the general guiding principles noted the importance of flexibility, yet the
draft provisions were prescriptive and in some instances expressed in mandatory |anguage, for
example Article 3. In addition to defining the subject matter of protection Article 1, the
beneficiariesin Article 2 and the proposed rights in Article 3, the draft provisions deal with
the mechanics of TCESEOF system. In particular, Article 4 provided for the establishment of
an agency to assist in the management of TCES/EoF and Article 7 set out formalities.
Although the Delegation considered transparency and administrative efficiency important
factorsin any system for the protection of TCES/EOF, it was concerned by the prescription of
new national institutionsin these articles. The draft provisions also purported to deal with
enforcement and transitional measuresin Article 9. These were difficult and complex issues
requiring careful consideration. The Delegation accepted the Secretariat’ s invitation in
paragraph 21 of WIPO/GRTKF/IC/8/4 to provide written comments on the draft provisions
by October 28, 2005. However, it was also important that participants focus their comments
on the revised policy objectives and general guiding principles as these should be consistent
before the work moved forward to more specific proposals. While supporting further
consultation on the protection of TCEs at the national level, Australia could not support
community, national and regional consultations on the draft provisions at this stage. The
Delegation was very appreciative of the work that had been undertaken to date by the
Committee on the issue of IP and TCESEOF, and appreciated the way this work had informed
the debate on these issues at the international and national levels. It looked forward to
contributing further to this work in a constructive manner.

90. The Delegation of Indonesia endorsed the principle of flexibility contained in
WIPO/GRTKF/1C/8/4 which gave more room to governments in drafting national legislation.
This principle should not, however, reduce a commitment to establish an internationally
binding instrument. In genera terms, it should be noted that an entire society could have an
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ethnic culture. TCEs might have varieties. Tradition isthat which had been in existence for
sometime and it might also still evolve. There was, therefore, creativity in tradition. Turning
to WIPO/GRTKF/1C/8/4, the Delegation referred to Article 1(iv) which distinguished
between “pottery’ and “terracotta’, whereas terracotta was aform of pottery. Asthe
document noted, TCESs could contain both tangible and intangible components. Therewas a
need to discern between an origina work, atranslation, an adaptation and borrowing, all of
which could lead to new works. Traditional communities should themselves decide whether a
new work became part of their tradition or not. Regarding Article 4, it should be clarified that
the Agency could be governmental or non-governmental. On Article 5, it was necessary to
specify what was meant by “incidental use”. On Article 6(ii), it should be made clearer that
TCEs which were previously secret could remain protected as TCEs if the other criteriafor
protection were met. Article 11 should also address the question of TCEs shared by two or
more cultures across national borders. In such a case, as the Delegation of Egypt had stated at
the previous session, the relevant countries should deal together with their shared cultural
heritage. There was adistinction between a cultura heritage of which the time of inception
was not known and a case where priority between two countries was known from historical
records. There was, therefore, a pressing demand for research to identify priorities.

91. The Déelegation of China stated that WIPO/GRTKF/IC/8/4 was very helpful. The
Delegation first reported on the views of domestic experts who had been consulted on this
question. First, the experts had confirmed that the i ssues were complex. One could not use
conventional copyright which was not a good basis, and there was a need for new legislation.
Chinawas developing alaw on the preservation and safeguarding of TCES. Regarding the
protection of intangible cultural heritage, the experts felt that in order to rescue, preserve and
protect traditional Chinese culture, it was necessary to use legislation to strengthen the
protection of folklore. However, it was insufficient and not comprehensive if one only started
from the point of view of copyright because copyright law include particular criteria,
requirements and ideology and it was a civil property law by nature. Therefore, it was
believed that the law to protect intangible cultural heritage adopted by the Ministry of Culture
of Chinawas good, but it should include the preservation, compilation, classification and
archiving of intangible cultural heritage. Regarding the international aspects of the question,
the experts felt that the protection of the folklore was actually an embodiment of the
expressions of the developing countries. In essence, the ideawas to balance economic
distribution on aglobal level. Regarding discussion within the country, it should concentrate
on the transmission of the culture, while on the international level it should concentrate on the
economic interest. In addition, the scholars of laws and customs were united in
recommending that the protection of the transmitters and recorders of folklore should have an
appropriate legal status and that their efforts should be recognized. Surveyson customary
laws should also be carried out and customary rules for the protection of folklore should be
recognized in legislation. Turning to specific views on WIPO/GRTKF/IC/8/4, and in
particular regarding the policy objectives and guidelines, the Delegation appreciated the
content of the document. It was hoped that it could be further refined. On Article 1 of the
substantive provisions, the Delegation had noted that the creativity of individuals had been
added, and this might confuse TCEs with works. Although there were always individuals
who had contributed to the development of a TCE, what made it a TCE was that awhole
community had taken part in its creation, perfection and development. The community aso
transmitted the TCE between generations and all community members enjoyed and benefited
fromit. Theindividuas who might have contributed to it were unknown. On Article 3, and
regarding adaptation, in view of the sensitivity of this question, countries would have
different views. The customary practices of communities would also have to be taken into
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account. Therefore, it was proposed that the substantive articles should leave room for
governments to formulate their own legislation.

92. The Delegation of the Islamic Republic of Iran thanked the Secretariat for the fruitful
documents. The Delegation stated that during past sessions of the Committee, developing
countries had discussed matters of their common concern. In thisregard, the development of
an international legally binding instrument had been regularly called for by developing
countries. In this context, the main concern was the continuation of the work of the
Committee with an international approach. In thisregard, it should not be assumed that with
the termination of the mandate of the Committee at this session, all of the issues surrounding
this subject had been addressed and that the text was afinal one. The draft articlesin the text
should be in accordance and balanced with the concerns of developing countries. There had
been an attempt to follow a neutral approach. However, the present document had been
prepared with an emphasis on the national approach and this was not consistent with the
requirements of developing countries. This document particularly covered alarge range of
issues and went beyond its goals and objectives. On the content, in Article 1, in addition to
the tangible and intangible TCESEoF, the combination of these two should aso be
incorporated into the subject matter. On Article 2, the different communities of indigenous
peoplesin different countries should be taken into account. There should be a broader
approach and the local communities should aso be added to the list of beneficiaries. In
Article 3(a), the reference to “of particular cultural and spiritual value” was not clear. On
Article 4, the work of the agency as reflected in Article 4(a) should be defined in the
framework of national applicable law. In Article 6, the protection of secret TCEs after
disclosure was not clear. Article 7(b)(ii) should refer to Article 3 in order to prevent the
dissemination of secret registered information. The Delegation stated that the present draft
provisions should be more balanced taking into account the international el ements of concerns
of developing countries. Regarding procedure, Geneva-based consultations should be
encouraged. The approach of the document should be in accordance with the statements
made by developing countries, with afocus on defining the framework of an international
legally binding instrument as the first priority, the Delegation added. Because of the budget
implications, the concerns of developing countries and the necessity of setting the timetable,
the existing situation, with the supervision of the General Assemblies, was preferable.

93. The Delegation of Canada stated that the IP issues related to the protection of
TCESEOF were of significant importance to Canada. The work of the Committee had not
only furthered international understanding of the cross-cutting legal and policy variables
associated with protecting TCES/EoF, but it had also informed domestic dialog on these
issues. Canada had begun its analysis of WIPO/GRTKF/1C/8/4 and welcomed the
opportunity to provide written comments to the Secretariat by October 28, 2005. While
Canada would be doing so, the Delegation neverthel ess wished to share with the Committee
some of its doubts and concerns about WIPO/GRTKF/IC/8/4. The Committee had, at its
seventh session, asked the Secretariat to produce a revised draft of the policy objectives and
principles relating to the protection of TCES/EoF. The updated text was meant to be
evolutionary and reflective of previous Committee discussions. It was not meant to preclude
future work in this area nor pre-empt any particular outcomes. It was with significant regret
that Canada did not consider these objectives to have been met. As some other States had
stated, Canada was very concerned that the current article format of WIPO/GRTKF/1C/8/4
left the impression that the Committee supported moving forward with atreaty-like
instrument on TCES/EoOF. Thisdid not reflect Canada’ s understanding of the Committee's
discussionsto date. Canada fully encouraged the Committee to continue its most valuable
work on draft policy objectives and principlesin this area, but could not accept a
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predetermined treaty outcome. Thiswould be premature at this stage of the international
discussions and did not reflect the concerns of all Member States. In addition, Canada had
someinitial doubts as to the contents of WIPO/GRTKF/I1C/8/4. The Committee had
repeatedly heard that there was a broad range of national experiences relating to protecting
TCESEOF. In order to adequately and sufficiently accommodate this diversity, Canada
considered it important that the language of WIPO/GRTKF/IC/8/4 should have adopted a
greater degree of flexibility. Secondly, Canadarealized that some useful and practical
solutions to protecting such expressions might lie outside the field of IP law and policy.
However, the Delegation cautioned that the mandate, expertise and capacity of the Committee
lay specifically within the boundaries of IP and, as such, any further revision of
WIPO/GRTKF/1C/8/4 should better reflect thisfocus. Thirdly, Canada was concerned with
an unqualified and extraterritoria application of indigenous and customary laws and
protocols. Addressing issues and questions about customary laws and protocolsin the
international dimension could have significant legal implications for Canada, some of which
extended beyond the role of IP law and policy. Canada had negotiated and promoted a
number of self-government agreements with indigenous communities, and as result of these
experiences Canada had extensive experience with the practical considerations associated
with the application of indigenous and customary laws. At the third session of the
Committee, there had been approval from the Member States for a study on indigenous
customary law. Canada supported calls by other Member States and NGOs for the
Committee to move ahead with work in thisareain its very near future. Finaly, the
Delegation of Canada noted its concerns with the suggestion in WIPO/GRTKF/1C/8/4 that
foreign right holders could be accorded national treatment on an erga omnes basis. Canada
recognized that in theory there might be some positive elements to such a suggestion.
However, there were a number of practical issues, such as how would States ensure that such
aform of national treatment was complied with effectively within their own borders aswell as
in other jurisdictions. What kind of transparency and notification mechanisms would be
needed to ensure that such an international system worked? And, what would be and what
could be the associated costs? To conclude, the Delegation of Canada stressed that |P issues
related to the protection of TCESEOF remained of significant interest and importance to
Canada as did the work of the Committee. It looked forward to submitting more detailed
written comments on WIPO/GRTKF/IC/8/4 and WIPO/GRTKF/I1C/8/6.

94. The Delegation of India pointed out that in India the expression “indigenous people’
might not be appropriate. This should be noted in the different parts of WIPO/GRTKF/IC/8/4
where this expression occurred. The Delegation stated that the role of a national authority
ought to be to identify the beneficiaries and ensure the flow of benefits to them by being able
to negotiate on their behalf with potential users of TK, TCES/EoF and GR. This applied
specifically to the question of TCESEOF. The Government of India had always adopted a
pro-active approach in relation to protection of TCEs, and the principles behind the protection
of TCES/EOF should recognize the role of the state in the preservation and protection of TK
and TCES/EOF. It was necessary to adopt common principles for protection of both TK and
TCESEOF since there was afairly strong interface between the two. Thiswasin line with the
Delegation’ s wish for aholistic view on the protection of TK and TCES. The principles of
protection should reflect the combination of positive and defensive rights, including effective
safeguards against illicit use. In paragraph 16 of WIPO/GRTKF/I1C/8/4, there was a
discussion of the term “protection.” The Delegation believed that protection should be
comprehensive and include promotion, preservation and conservation, and reiterated the need
to prevent misappropriation and to grant positive rights to both undisclosed as well as codified
and non-codified expressions of folklore already in the public domain. Under “Objectives’ in
WIPO/GRTKF/1C/8/4, attention was drawn to the objective relating to the prevention of
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misappropriation of TCES/EOF in paragraph (iv), where the Del egation wished the word
“promote” in the second last line to be replaced with the word “enforce”. The Delegation
suggested adding the phrase “for innovations based on TCES’ after the word “property rights’
in draft Objective (xii). In paragraph (xiii), the Delegation proposed that Governments be
seen as facilitators and not be placed in the same category as commercial, academic,
educational and other users of TCEs, and suggested the following formulation of that
paragraph: “enhance certainty, transparency, mutual respect and understanding in relations
between all peoples aswell as traditional and cultural communities, on the one hand, and
academic, commercial, educational and other users of TCES/EOF on the other, with the close
involvement of the designated national authority”. In relation to the draft principle of respect
for and consistency with international and legal agreements and instruments (General Guiding
Principle (¢)), it was understood that the protection of TCES/EoF should be in full conformity
with human rights conventions. However, there was a possibility that this principle could be
construed as making the protection of TCESEOF subordinate to IP rights protected in IP
national and internationals laws and instruments, and it needed to be clear that rightsin
TCESEOF should not necessarily be subordinated to those rights. The Delegation was
generally in agreement with the draft principle on flexibility and comprehensiveness, and the
assertion that one size could not be made to fit all. However, it strongly believed that there
was a need for an internationally binding instrument addressing the common concern of
prevention of misappropriation and the need to provide positive rights for TCES/EoF,
independent of whether they were codified, disclosed or undisclosed. The Delegation recalled
that the section on “ substantive provisions” should be sufficiently broad to accommodate
situations where the custodians of TCES/EoF were not necessarily indigenous peoples. It
suggested that Article 2, after the word “benefit”, should read “ communities, including, where
applicable, indigenous peoples and traditional and other cultural communities’. Thiswould
mean that the beneficiaries could include indigenous peoples where relevant but other
communities would not necessarily be excluded. Regarding Article 4 on “Management of
Rights’, there should be flexibility allowing management of rights by a national authority to
ensure equitable accessto TCEs. Article 5, on exceptions and limitations, should specifically
not permit non-commercial research and private study unless approved by the designated
national authority. There were severa instances of misappropriation that had taken place in
regard to or pursuant to non-commercial research and private study. Regarding Article 7 on
formalities, the Delegation supported the concept of registration and notification. However,
such registration should establish positive rights, be easy and inexpensive, and be handled by
the designated national authority. On Article 11 on international and regional protection, it
was suggested that protection should reflect a good bal ance between the rights and interests of
those that develop, preserve and sustain TCEs and those who use and benefit from them. The
question often was “who is the custodian of the cultural form - the performing artist, an
institution or the Government?’ The role of the Government in relation to creative
communities needed to be better defined. Finaly, the Delegation stated that the conditions
for eligibility of foreign beneficiaries should be defined in unambiguous terms. Thiswas
essential because the draft Article 11 proposed that foreign beneficiaries would have the same
rights as national beneficiaries.

95. The Delegation of Bolivia stated that it supported WIPO/GRTKF/1C/8/4 and the
possibility for further comments as set out in paragraph 21. The Delegation stated that it was
still disappointed to see that there was not more tangible progress in the discussions but the
document was afirst step. There was concern, however, that this was probably the last
session of the Committee, and the Delegation affirmed that as long as there was not an
international legally binding instrument which would protect TCES/EoF against
misappropriation, the Delegation would not be satisfied. If at the international level these
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expressions were not protected, national measures were insufficient. For national measures,
delegations would not be discussing these issuesin amultilateral organization. Since
WIPO/GRTKF/1C/8/4 was, however, the first step, it should be followed by an acceleration in
the work in order to arrive at ameaningful result. The Committee’'s mandate should be
renewed.

96. The Delegation of Colombiarecalled itsinterest in the work of the Committee and that
it wished to achieve a binding international instrument to protect TK and TCES/EoF.
Document WIPO/GRTKF/IC/8/4 was a good basis for the Committee’ swork and it defined
the elements that could be found in atreaty. Colombiawas committed to the Committee and
this was reflected in the observations and comments that the country had made on the
previous version of the objectives and principles, and which had been reflected in the revised
version. Turning to the draft provisions in the document, the Delegation suggested that the
Committee work on definitions that would enable participants to understand the terms used
and to have unified definitions of the various terms found in the text. This should not be |eft
to regional or national levels. The Delegation had studied the document and had a few
difficulties in understanding some of the terms such as “incidental use” and “protection”, just
to give afew examples. If TCESEOF were by definition expressions that were manifested
and expressed by communities, then it was not clear how secret expressions could be
protected. The Delegation did not agree with the suggestion that certain TCES/EoF be
registered in order for them to be protected.

97. The Delegation of the Russian Federation thanked the Secretariat in
WIPO/GRTKF/1C/8/4 and was of the opinion that the incorporation of comments of the
Russian Federation in the provisions for the protection of TCES/EoF had been acceptable.
The draft provisions were appropriate for protecting TCEs, such as through declarations,
recommendations and guiding principles. These were acceptable for protocols and
international agreements. The Delegation supported a gradual approach towards an
international instrument for protecting TCEs, particularly in the light of national efforts by
Member States at WIPO at different levels of development. In some states, such asthe
Russian Federation, folklore was not protected by law. Therefore, the Del egation supported
further consultations particularly with indigenous communities. It was necessary to broaden
the debate regarding an international instrument for the protection of TCEs in order to
increase the number of statesinvolved. The Delegation supported the adoption of the
recommendations in paragraph 21(4) of WIPO/GRTKF/IC/8/4.

98. The Delegation of Singapore confirmed its strong support for the work of the
Committee and the continuation of further work and discussions on IP and TCEs. Singapore
thanked the WIPO Secretariat for the enormous amount of work that had been put in to
produce the revised draft WIPO/GRTKF/1C/8/4. The Delegation advised that the Intellectual
Property Office of Singapore had held a number of meetings and consultations with
government agencies in Singapore to highlight and provide them background information on
the work of the Committee. Singapore acknowledged that it was important for the work of
the Committee to continue and recognized the benefit of the Committee reaching some
consensus on policy objectives and guiding principles on TCES/EoF. However, Singapore
also wished to emphasize the significance of further discussion, debate and capacity-building
at regional or interregional levelsin relation to the underlying issues, before pursuing
comprehensive consideration of core principles and policy objectives. In this respect,
Singapore was of the view that it would be of benefit to have training or capacity-building
workshops on IP and TCESEoF and/or TK in the ASEAN or Asia-Pacific region in the
forthcoming years. Turning more specifically to the document, the Delegation stated that it
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was particularly supportive of aflexible approach in developing any national or international
policy relating to TCES/EoF and/or TK. Singapore considered that a*“one sizefitsall” or
“universal template” approach was unrealistic or unlikely to be practical to address IP and
TCE issues comprehensively in a manner that was compatible with the national priorities, the
legal infrastructure and cultural environment of all regions and/or countries. Singapore
submitted, therefore, that it was essential for each State to preserve flexibility in the
implementation of policies that best fitted into their respective jurisdictions. The Delegation
therefore believed that the principle of flexibility and comprehensiveness as stated in the draft
document was of significance in the continuation of the Committee’ swork. The Delegation
also affirmed the principle of respecting and co-operating with other international and
regional instruments and processes. In particular, where the outcome would impact on
existing IP regimes, Singapore submitted that current international obligations should take
precedence in such cases. Singapore also considered that the principle of consistency with
existing legal systems was important. The Delegation stated that any recognition of TCEs or
TK must not have a superseding impact on other existing IP rights and should be consistent
with, and supportive of, existing IP systems. The Delegation appreciated this opportunity to
comment on the draft objectives and principles and was committed to ongoing and
constructive discussions of the future versions of the document and the issues that were still
non-conclusive or unsettled. The Delegation |looked forward to contributing positively to the
further development of the Committee’ s work.

99. The Delegation of New Zealand stated that it supported the continuation of the
Committee’ swork on the protection of TCEs. The Committee’ s consideration of the
underlying policy objectives and principles of protection was essentia preparation for WIPO
Member States in thinking about protective mechanisms. While the draft policy objectives
and principles contained in WIPO/GRTKF/1C/8/4 had come along way since the early days
of the Committee, they did require further consideration and refinement. A number of
changes had been made to certain objectives and principles, and it was important that
Committee participants had the opportunity to digest these. The Delegation therefore
suggested that the Committee focus its immediate efforts on the policy objectives and
principles, rather than the “ substantive provisions’ in the latest version of the document. On
the question of the international dimension, the Delegation thanked the Secretariat for
WIPO/GRTKF/1C/8/6, and agreed with others that questions about the form of the
international dimension were premature. New Zealand, therefore, welcomed the opportunity
to make further comments and specific drafting suggestions and submit them in writing
during the next commenting period, if the Committee decided to keep the documents open as
was suggested in paragraph 21(4). Thiswould enable the Delegation to more thoroughly
assess the document and the most recent changes, seek expert peer review, and consider and
reflect on the views of various domestic stakeholders, including Maori. For thetime, it
reserved its position on the various principles, policy objectives and “substantive provisions’,
but certainly supported the general approach of preserving flexibility, achieving balance,
respecting international agreements, and meeting the needs of indigenous and local
communities. It was suggested that it might be useful for the Secretariat to compare and
contrast the principles and objectives that were common to both WIPO/GRTKF/1C/8/4 and
WIPO/GRTKF/I1C/8/5 and those which were similar but not identical and determineif there
was areason for this or if there would be benefits in standardizing language. New Zealand’'s
recent endeavors to engage domestic stakeholders on the principles and objectives had shown
that this was not atask that could be rushed, particularly given the complex subjects the
Committee was dealing with. The Ministry of Economic Development of New Zealand had
held a number of workshops around New Zealand earlier in the year to introduce stakeholders
to the Committee’ s work, and seek comment on the principles and policy objectives. The
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feedback was that more discussion, debate and capacity-building on the underlying issues was
needed at the local level before comprehensive consideration of the proposed policy
objectives and principles could be undertaken. New Zealand, therefore, supported the
suggested recommendations in paragraph 21 of WIPO/GRTKF/1C/8/4. The Delegation stated
that its comments on WIPO/GRTKF/IC/8/5 regarding TK were of asimilarly genera nature,
and asked that these comments be ascribed to New Zealand in relation to the discussion of
that document aswell. Turning to domestic experience on the protection of TCEs, the
Delegation noted that at the fourth session of the Committee New Zealand had given a
presentation on a sui generis model for the protection of TCEs using trademark law. The
New Zealand Trade Marks Act, 2002 contained an absolute ground to refuse the registration
of atrademark whereits use or registration was likely to be considered offensive to a
significant section of the community, including Maori. A Maori Trade Marks Advisory
Committee had been established to provide advice to the Commissioner of Trade Marks on
whether trademarks based on Maori text and imagery were likely to be considered offensive.
Two members of the Maori Trade Marks Advisory Committee were with the New Zealand
Delegation at the session, Ms. Karen Te O Kahurangi Waaka, the Chair of the Committee,
and Dr. Deidre Brown. The Delegation then passed the floor to Ms Waaka to provide, in her
personal capacity, some observations on the operation of the Advisory Committee to date.
Ms. Waaka stated that in the review of IP legislation in New Zealand in 1995 Maori had
actively raised issues regarding their concerns with the unauthorized taking and inappropriate
use of their language, storiesimages, designs and traditional arts and customary practices.
Maori had generally questioned the ability of the legislation and regulations under IP to
protect their TK and TCEs and had come to the realization that IP law on its own was not
sufficient to protect the IP concerns they had. As a consequence, there were many ways
through which both the Government and Maori had decided to deal with these issues. One
was through the “WAI 262" claim, concerning Maori cultural heritage, treasures and
practices, lodged before the Treaty of Waitangi Tribunal. Another way was for activities
which increased awareness of the significance of Maori culture, images, language and
practices. Ms. Waaka provided examples, such as the National Maori Performing Arts
Committee (Te Matatini), which was involved in encouraging improved | P practices for
Maori performers & performances,; the Maori Art Educators & Curators National Body
(Matakura), which promoted the responsible teaching and presentation of Maori visua art for
tertiary institutions, museums and art galleriesin NZ; and, the Maori Television Service,
which had been amajor influence. Recent statistics had found that 60% of the audience of a
Maori language program were non-Maori. Another more immediate mechanism was the
amendmentsto IP law to reflect the concerns of Maori. Changes had been made in the trade
marks area and amendments to patent law were still being made. One tangible outcome had
been the creation of the Maori Trademarks Advisory Committee in 2003, which Ms. Waaka
described as aworld first sui generisindigenous consultative body in IP legislation. The
Committee comprised four other members who brought arange of skills to providing advice
to Commissioner of the IP office of NZ. The Committee had collective experiencein or
knowledge of matauranga Maori ( Maori knowledge); Maori imagery and iconography;
contemporary Maori issues, with strong Iwi ( Maori tribal) networks; business and/or law;
and, Te Reo Maori ( Maori language). The Committee had to date seen approximately

500 trademarks in arange of classifications, which were or appeared to be, derivative of a
Maori sign, including text, and/or imagery. Initialy, IP lawyers and applicants had been
concerned that the Committee process would lock up Maori language and imagery, add
significant costs and cause delays to the registration of trademarks. However, since the
Committee had been in operation, feedback from IP lawyers had been supportive. They had
expressed surprise at the efficiency of the Committee in dealing with the applications and
satisfaction with the guidelines which had been developed to assist applicants regarding
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appropriate use of Maori text and imagery in trademarks. One of the difficulties that the
Committee had faced, in making its recommendations to the Commissioner of Trade Marks,
was defining the threshold of where “inappropriateness’ became “offensiveness’. The
Committee could not refuse registration on the grounds of mere inappropriateness, which was
also afar more subjective standard. To date, only three applications had been recommended
to the Commissioner as “offensive” and six as“likely to be” offensive to Maori. These
marks had generally included references to ancestral names, deities, or significant concepts
that in use would have been associated with alcohol, biomedical or other conflicting products
/services. The conflict existed where the trademark use or classification would generally be
considered by the Committee to have a profane element in conflict with customary beliefs or
practices. A key outcome of the work of the Committee was the development of guidelinesto
assist applicants and improve their awareness of what might constitute more
culturally-appropriate trademarks that contain Maori text and imagery (see
www.iponz.govt.nz). The New Zealand Trade Mark model, originally proposed to the
Government by aMaori focus group, was just one example of the continued efforts of Maori
to ensure their identity and the recognition of their cultural and IP rights over their language,
cultural expressions and practices.

100. The representative of the Saami Council stated that his organization was grateful for
WIPO/GRTKF/1C/8/4 and WIPO/GRTKF/IC/8/5 and, in particular, their annexes which were
of very high quality. Furthermore, the Saami Council expressed its gratitude to the Secretariat
for carefully taking into account the proposed amendments to the previous versions of the
draft objectives and principles submitted by indigenous peoples’ organizations. The revised
documents were a clear improvement in the previous versions. Y et, the representative had
some specific concerns with aspects of WIPO/GRTKF/I1C/8/4. 1t was noted that paragraph 21
invited participants to submit comments in writing before October 28, 2005, and the Saami
Council wished at this stage to make some general comments. While it was in general happy
with the draft objectivesin WIPO/GRTKF/1C/8/4, it had to be clarified that in the balancing
of conflicting positions, interests could never be balanced against rights and particularly not
when these were human rights. The Saami Council reiterated that such a decision would
violate the UN Charter. Furthermore, the Saami Council believed that the objectives should
further highlight the importance of customary laws for the protection of TCEs. Asto the draft
general guiding principles, it was suggested that paragraph (c) needed to refer also to
international customary laws. It was noted with satisfaction that the commentary to the
principles clarified that the articles encompassed indigenous customary law but this should be
expressly reflected in the actual provisions. Addressing the substantive provisions, the Saami
Council repeated its appreciation to the Secretariat for taking many of its commentsinto
account when drafting WIPO/GRTKF/1C/8/4. Even while realizing that the issue of the
folklorein the so-called “public domain” was a sensitive one, it was not believed that
WIPO/GRTKF/1C/8/4 managed to strike the right balance. Articles1, 2, 6, 9 and, in
particular 3 and 7, al had relevance to the issue of the “public domain” and in the Saami
Council’s opinion fell short of protecting many el ements of indigenous peoples TCESs that
conventional IP systems regard as “public domain” but that deserved protection. The
introduction of the principle of “free prior informed consent” in the document was welcomed,
which was an already established principle in international law, but it was believed that
Article 3(a) was too narrow when defining which TCESs would be subject to this principle.
Furthermore, even if the wish for certainty and transparency as outlined in the commentary to
Article 7 was understood, the Saami Council was concerned with the requirement that TCEs
protected under the principle of “free prior informed consent” would require registration. As
raised by the indigenous representatives on various occasions, the issue of registration of
TCEs was highly sensitive in many indigenous communities. Indeed, it might for cultural
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reasons often be impossible to register such elements of indigenous peoples’ TCES that
Article 6 specifically addressed. Furthermore, the representative stated that there was concern
with the unqualified respect for third party rightsin draft Article 9(b) which unduly limited
the application of the provision. The representative ended by affirming that these were the
Saami Council’s genera and initial comments. In the event that the Committee supported the
draft decision in paragraph 21(4) of the document, the Saami Council would submit written
comments before the required deadline.

101. The Delegation of Brazil commended the Secretariat for the preparation of the valuable
WIPO/GRTKF/IC/8/4. 1t was clear that the Secretariat had made a very serious effort to take
into account concerns that had been expressed in the discussions of the Committee and the
suggestions that were submitted by Members both in writing and in the course of discussions.
The document very clearly set out al the major issues that one would have to grapple with in
seeking to establish a system for the international protection of folklore and, therefore, it was
considered to be an appropriate basis for the work of the Committee in so far as the protection
of folklore was concerned. The Delegation did have comments in respect of several of the
provisions contained in the document and would submit these in writing to the Secretariat.
The Delegation wished to flag at this point that it had concerns with some of the provisions
dealing with the subject matter of protection, formalities, the way the issue of “prior informed
consent” was dealt with, the application of “prior informed consent” and the role of customary
law. That said, the document was avaluable basis for discussion. Asagenera remark, the
Delegation stated that it was very important that the Committee addressed effectively the
international dimension of the issues under its mandate. Misappropriation and biopiracy
constituted global international problems that required truly international solutions. Relying
on national measures alone could not effectively address the misappropriation problem.
Despite that this document was valuable, it did not effectively address the international
dimension, as was recognized in the document itself as well asin WIPO/GRTKF/IC/8/5 and
WIPO/GRTKF/1C/8/6. The Committee must address the international dimension in its future
work if there was arenewal of its mandate. With respect to future work, and responding to
the invitation of paragraph 21 of the document, the Delegation believed that the document
provided an appropriate basis for the continuing work of the Committee. It was understood
that this discussion did not prejudge the decision that the Committee and subsequently the
Genera Assemblies might take on whether to renew the mandate of the Committee, but
assuming that the Member States of WIPO did ultimately do so in so far as folklore was
concerned, the next logical step for the Committee would be to further elaborate and discuss
the document and its various principles, objectives and substantive provisions. The
Delegation believed the document could be a basis for future negotiations on thisissue. The
Delegation did not agree with the suggestions of certain other delegations that the Committee
should undertake activities such as capacity-building and the exchange of national
experiences and that the Committee should play an advisory role, even vis-a-vis other
international forums. The Committee had an overloaded agenda and if there was an
agreement on renewing its mandate, it would be very important that it have afocused
workplan that did not detract from what should be the main focus of itswork. In addition, the
Delegation did not understand what was meant by the Committee “playing an advisory role”,
and was not aware that other international forums depended on or required WIPO'’ s advice.
The Committee was never intended to play this kind of advisory role which was perhaps not
even foreseen within its terms of reference. If the work of the Committee continued, the work
should focus on a further elaboration of the draft materials currently before the Committee. It
was very important that discussions on folklore should proceed in an open-ended, transparent,
inclusive and Member-driven manner. Inter-sessional consultations could be useful and they
should take place in Geneva and be open-ended. Perhaps this could be away to enhance the
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role of the Committee in preparing future drafts of the provisionslaid out in
WIPO/GRTKF/IC/8/4.

102. The Delegation of Morocco, speaking on behalf of the African Group, paid tribute to the
work of the Secretariat in preparing WIPO/GRTKF/IC/8/4. This had been a very important
updating exercise and the developments recorded so far in this process should prompt the
Committee to continue itswork. The African Group aso noted with satisfaction that the
document reflected a number of proposals put forward by the African Group at the preceding
sessions of the Committee, emphasizing, inter alia, the importance of the international
dimension and the non-contradiction of the international instrument with other instruments.
The African Group also welcomed the draft provisions set out in the document which
represented atrend towards the setting up of an internationally legally binding instrument.
This was the best safeguard to ensure effective and efficient protection of TCESEOF. Ina
positive and constructive spirit, the Group reserved its right to submit comments at a later
stage concerning the revised provisions after having given them in-depth consideration.

103. The representative of the Indigenous Peoples Caucus of the Creators' Rights Alliance
(CRA) informed the session that the CRA was a national organization established in 2001 to
represent the IP rights of approximately 40 artists organizations representing 30,000 artistsin
Canada. The Indigenous Peoples Caucus (IPC) of the CRA represented the IP and TK rights
of indigenous artists in Canada. The IPC had recently completed a project entitled “Old
Ways, New Paths: The Transformation of Traditional Knowledge through Indigenous Artistic
Expression” (supported by Industry Canada and the Canada Council for the Arts). The
project had been completed in March 2005 and had included the participation of
approximately 500 indigenous artists and representatives of other interested parties. The IPC
had also been directly involved in an initiative to form anational representative organization
of indigenous artists. With reference to the findings of the Old Ways, New Paths Project, the
representative outlined a basic model concerning the use of TCEs. In terms of this model,
indigenous artists had inherited the TCEs developed by their ancestors as a sacred trust, and
they had the exclusive responsibility for the continuance of TCEs, both in their origina and
contemporary innovative forms, based on principles of customary law. Indigenous artists had
also, based on customary law, a primary right to access and promote TCESs, and an exclusive
license to promote and innovate TCEs as a cultural representation and expression of the
identity of indigenous peoples. Furthermore, they had asserted that if TCEs were to be
accessed and/or used by non-indigenous peoples or corporations, this must be done based on
prior and informed consent (PIC) and an agreed understanding of possible regulation and
remuneration. In addition, indigenous artists were responsible to their collective indigenous
nations to respect customary law in the use of TCEs and TCE innovations. The indigenous
nation, as a collective, in turn granted the indigenous artist a permission to use and innovate
TCEs — a concept which could be called an “Indigenous National Artistic License” (the
representative noted that a somewhat comparable concept “re-creation of TCES” was referred
to in WIPO/GRTKF/IC/8/4). Therefore, through this relationship, indigenous artists had a
moral right to use and innovate TCESs. But non-indigaous people and corporations did not
have such aright. Nonetheless, the representative stated, TCEs were commonly
misappropriated and misrepresented by non-indigenous individuals and corporations.
Consequently, misappropriated TCEs acquired without PIC appeared in an array of
commercia products including umbrellas, lampshades, books, films, posters, alcohol |abels,
clothing, and sports team and other corporate logos — including the recently trademarked logo
of the 2010 Olympic Games in Vancouver. These misappropriations were often offensive to
indigenous peoples and in many of these cases those misappropriating the TCEs had used the
IP system to protect their misappropriations. This resulted in the absurd situation where
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indigenous peoples had lost access to and control of their own TCEs asif they werein the
public domain. The resolution of this general problem was one of the key tasks before the
Committee and other international UN forums such as UNESCO, the CBD, the Working
Group on Indigenous Populations and the Permanent Forum on Indigenous Issues. However,
in the light of recent disappointment with negotiations concerning the UNESCO Convention
on the Protection of Cultural Contents and Artistic Expressions regarding protection of
artists' rights, the representative stated that the WIPO Committee had done more advanced
work and, more so than other forums, was well positioned to take decisive and progressive
action. He also commended the Committee and the WIPO Secretariat on the incremental
improvements made to the TCE and folklore documents and the notable improvements in
WIPO/GRTKF/1C/8/4 and WIPO/GRTKF/1C/8/6. The representative added that indigenous
artistsin Canada had a vested interest in the Committee and other international discussions
and would like to participate more actively. Finally, the representative acknowledged

Ms. Terri Janke, an indigenous lawyer from Australia who had done extensive work on
protecting the rights of indigenous artistsin Australiaand at the international level. Ms.
Janke had attended the sixth session of the Committee when WIPO launched the publication
of her study “Minding Culture: Case Studies on Intellectual Property and Traditional Cultural
Expressions’.

104. The Delegation of Congo thanked the Secretariat for having taken into account the
many proposals made during the preceding sessions of the Committee. Congo had a cultural
wealth and was very rich in folklore and TK because it had avast forest in the Congo basin
which was like the Amazon. Congo was fully aware of the work that had been done and that
would still be done by the Committee. The Delegation stated that since the technical meeting
of the Scientific Committee of OAPI in Dakar, a number of comments had been submitted by
OAPI which had been taken into account by the Secretariat. Document
WIPO/GRTKF/1C/8/4 was a sure basis for setting up alegally-binding instrument. This
would be a document accepted by everybody because it took into account customary law. In
Congo, cultural heritage had been kept for along time because of customary law. Therefore,
Congo would encourage taking into account customary law. The Delegation wished that the
mandate of the Committee be continued and this would help the creation of international
legally-binding instrument. The Delegation concluded by expressing its support for the
statement made on behalf of the African Group.

105. The Delegation of Canada stated that many other delegations and representatives had
spoken of the need for the Committee to continue its valuable work on the protection of
TCESEOF. Nonetheless, the Committee had also heard that this progress should happen at a
measured and effective pace to be as reflective and inclusive of Member States' concerns as
possible. It should also be conducted in atransparent manner as expressed by the Delegation
of Brazil. In thisregard, Canada suggested a change to the wording of paragraph 21 of
WIPO/GRTKF/1C/8/4, namely that the phrase “ draft provisions’ in paragraph 21 be deleted
each time it appeared and be replaced with the phrase “draft objectives and general guiding
principles’. Accordingly, the Delegation suggested that paragraph 21 read asfollows: “The
Commiittee isinvited to: (i) review and comment on the draft objectives and general guiding
principles as expressed in parts 1 and part 2 of the Annex (here and after known as ‘ draft
objectives and general guiding principles’); (ii) call for the draft objectives and general
guiding principles to be disseminated further to enable wide stakeholder consultation and
expert review, in particular wider consultations with indigenous peoples and local
communities; (iii) encourage Committee participants to continue and expand community,
national and regional consultations on the draft objectives and general guiding principles; (iv)
call for written comments on the draft objectives and general guiding principlesincluding
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specific suggestions for wording before October 28, 2005; (v) request the Secretariat to
produce on a basis of parts 1 and 2 of the Annex and all inputs and comments a further
revision of the draft objectives and general guiding principlesto provide a basis for the
Committee’ s substantive work on TCES/EOF at its next session and to prepare a compilation
of al written comments received from Committee participants; and (vi) consider options for
further enhancing the role of the Committee and possible subsidiary bodies in directly
preparing future drafts of the objectives and general guiding principles’.

106. The representative of ARIPO expressed its appreciation to the Secretariat for providing
the Committee with arevised version of the policy objectives and core principles concerning
TCESEOF which aimed to establish arange of important policy objectives for preventing
misappropriation and curtailing the grant or exercise of improper IP rights over TCESEOF.
ARIPO was committed to this approach of the work of the Committee and had made
significant input towards its present form. ARIPO aso associated itself with the statement
made by the Delegation of Morocco on behalf of the African Group. The representative
stated that he hoped that the revised document would be further developed to serve asabasis
for the development of an international instrument. The Committee had since its
establishment discussed various conceptual issues and considered different approaches that
would best protect TCES/EoF and ensure that the gaps and shortcomings in the existing IP
system that allowed misappropriation were addressed. In the view of ARIPO, the continued
work of the Committee would only bejustified if there was a clear focus towards the
development of an internationally binding instrument. As had aready been alluded to by
many delegations, alegally binding instrument constituted the most concrete outcome that
could provide an effective and comprehensive solution to the misappropriation and illicit use
of TCESYEOF. ARIPO had studied WIPO/GRTKF/1C/8/4 and wished to make two comments.
Thefirst related to the lack of adequate measures provided in the substantive provisions to
implement draft objective (iv) of the document, particularly measures aimed at preventing
misappropriation TCESEOF and the grant and exercise of existing IP rights over TCES/EoF.
ARIPO suggested that draft Article 8 of the substantive provisions, for instance, could be
broadened to preclude the registration of improper IP rightsin tangible TCESEoF. With
respect to the international and regional protection, provided for in Article 11 of the
substantive provisions, ARIPO recognized the importance of the principles of national
treatment and reciprocity found in international instruments and generally agreed with the text
of Article 11. However, it would also be important that further consideration be given to the
question of “regional folklore”. Thiswas because in anumber of devel oping countries,
folklore cut across national frontiers and were multicultural and, therefore, a practica
relationship with the international dimension should be explored. The representative stated
that ARIPO would be grateful if issues of regional folklore were reflected in Article 11 to
enhance the mix of approaches that the Committee sought to achieve.

107. The Delegation of Burkina Faso thanked the Secretariat for WIPO/GRTKF/IC/8/4 and
for the outstanding summary of theissuesit contained. The Delegation appreciated the
principle of flexibility suggested in the document. The Delegation agreed with the African
Group and other delegations regarding the need for a binding international instrument.
Concerning the principle of respect and consistency with other international instruments, this
principle was very useful, as the protection, safeguarding and preserving of TCEs were
needed as part of a cross-cutting approach to achieve true protection, as the document stated.
The Delegation added, with reference to genera guiding principle (a), that the protection of
TCEs should promote cooperation among communities and not lead to competition or
conflict, and that this principle should also apply within traditional communities that identify
with acertain TCE. Regarding Article 2, which addressed beneficiaries, this draft provision
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aimed at indigenous and local communities and not individuals, based on the collective nature
of TCEs. It was aso important to recognize that an individual could achieve classical IP
protection but this could be difficult so it might be useful to leave it up to States to determine
the scope of beneficiaries. In Burkina Faso, for example, the laws on the protection of literary
and artistic works were deeply rooted in TCEs and, in this context, individual s benefited from
the protection of TCEs. There was also a national fund for protection that the entire nation
benefited from regardless of the source of the TCE that contributed to thisfund. Thiswas
also in acontext in which an individual could beidentified. In addition, the authorization to
use a TCE was subject to a collective protection system under the auspices of the Ministry of
Culture. In conclusion, the Delegation referred to Article 6 on the duration of protection with
which it was not comfortable. It was not believed that Article 6(2) was appropriate for TCEs
because regardless of the way in which a TCE was used and disclosed, protection should
nevertheless continue. This article, therefore, needed further reflection, the Delegation
concluded.

108. The Delegation of Morocco thanked the Secretariat for the preparation of the excellent
documents, in form and in substance, before the Committee. The Secretariat had always
shown a great proficiency in reflecting the interventions and proposals of all delegations,
including of Morocco. Undoubtedly, WIPO/GRTKF/1C/8/4 reflected fully what the
Delegation had presented as far as comments and proposals were concerned in the seventh
session. Therefore, the document was welcomed as a very important step forward in the work
of the Committee. The Delegation aso welcomed the policy objectives and guiding
principles set out in the document. It wished to present some preliminary remarks while
reserving its right to present more detailed proposals and comments at a later date. Asfar as
the objectives were concerned, it was noted that the policy objectives need some synthesis
because many of them were similar. Another objective could be added related to the
codification, management and use of the TCEs and folklore. Asregards Article 1, concerning
definitions, the Delegation considered that works derived from TCES/EoF should be added.
Asfar as Article 2 was concerned regarding beneficiaries, there was no reference to what the
Delegation had said at the seventh session regarding recognition of the role of the Statein
promoting, protecting and maintaining TCES/EOF and the text on beneficiaries needed further
precision. There was areference to thisin the commentary to that article but not in the
substance of the article itself. Asfar as Article 3 was concerned, when there was areference
to broadcasting and public performance, technological progress must be taken into account.
Therefore, the reference to broadcasting was not sufficient and needed further clarification.
Regarding the draft exceptions and limitations in the document, they were quite limited and it
was important to take into account the role of archives and libraries regarding exceptions and
limitations. Concerning the period of protection, the Delegation had said previously that
taking into account the diversity of TCES, there was a need to specify different termsfor
diverse forms of TCESEOF.

109. The Delegation of Nigeriajoined other delegationsin commending the Secretariat for
the work that it had done so far and in progressively building a body of invaluable
information on the various issues confronting the international community as far as the
protection of TK and TCESEOF were concerned. The Delegation was particularly delighted
to note the significant improvements in the revised objectives in WIPO/GRTKF/I1C/8/4, and it
was also grateful to all those who had furnished the Secretariat with informed comments
during the review process. Having read some of these commentsin
WIPO/GRTKF/IC/8/INF/4, the Delegation was more than convinced that there were genuine
concerns on how best to address some of the specific issues of concern. For instance, the
Delegation noted the difficulties in evolving a clear, acceptable definition of terms and the
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scope of protection. It also noted the issues arising from the delineation of the exceptionsin a
manner that would neither defeat the essence of the protection sought nor impinge on the
normal activities of society. Having read the explanation of the Secretariat in paragraphs 13
and 14 of WIPO/GRTKF/IC/8/4, it was the Delegation’ s understanding that what was
presently before the 8" session of the Committee was without prejudice to the legal nature of
whatever instrument by which the draft provisions in the Annex to the document might
ultimately be expressed. The Delegation accordingly approached consideration of the
substantive provisions with some flexibility, knowing that they were open-ended and intended
to facilitate future decisions by Member States on the legal form or status that might be
assumed at the international level. The Delegation fully appreciated the concerns raised by
many delegations over WIPO/GRTKF/1C/8/4, particularly over the language of the draft
provisions, and it had taken note of the genuine fears and worries of some delegations at the
pace at which the objectives and principles were crystallizing into more substantive
provisions. It was also worth noting, the Delegation went on, that this process had been on
for quite awhile. Seeing what the Committee had to show after the 7" Session of the
Committee, the stage it had reached now could hardly be described as hasty and the
documents were not premature. Unfortunately, while these debates were going on,
bio-resources were being plundered, TK was being misappropriated and the unauthorized
exploitation and insulting desecration of TCESEoF went unchecked. In fact, they were
increasingly sought after as alternative sources of wealth in an increasingly commercial
society while the holders of these traditional assets were further impoverished. The
Delegation believed that considering the huge losses accruing to traditional communities, the
present pace would appear slow. The Delegation stated it had examined
WIPO/GRTKF/1C/8/4 carefully and did not seeit as suggesting a particular form or forms of
instruments. Nigeriawas therefore unable to accept the proposal by the Delegation of Canada
that the invitation in paragraph 21 of the document be reworded. It was also unable to accept
a zero sum option in which the substantive texts that had evolved as part of the work of the
Committee would be abruptly terminated merely because of their perceived resemblanceto a
legally binding instrument. Thiswould be akin to throwing away the baby with the bath
water, the Delegation added. The Delegation fully endorsed the statement made by on behalf
of the African Group and Nigeriawas unable, at this point, to accept a proposal for anything
short of an internationa binding legal instrument. However, in the spirit of consensus
building and in the larger interest of its people and local communities, the Delegation
welcomed the suggestion that further discussions on this and other associated matters should
continue in an open-ended, transparent, inclusive and member-driven manner. Thisleft open
the possibility of future meetings and consultations. The Delegation was for this reason even
more convinced that the text of the principles and objectives as well as the substantive
principles contained in WIPO/GRTKF/IC/8/4 should form the basis of future negotiations
amongst Member States. The Delegation was under no impression that an international
legally binding instrument in this area would necessarily derogate from effortsin other
international forums, neither was the possibility of having other instruments at national and
regional levelsto address other issues relating to the promotion and protection of TK and
TCESEOF ruled out. Having said this, Nigeriawas not entirely in agreement with some of
the specific formulationsin WIPO/GRTKF/IC/8/4 but in the spirit of consensus building, it
accepted the invitation in paragraph 21, particularly the call for wider consultation and
review. To thisend, Nigeriawould be making specific suggestions for wording, either
separately or in consultation with other Member States from the region. In closing, the
Delegation stated that it did not see the present draft as a“one-size-fits-all” solution. Rather,
the document was a genuine effort to craft the emerging documentsin away that every size
and color was accommodated. Y et, there were many international 1P instruments that fell
short of balance and equity, such as instruments that had been cast in sizes that only fitted a



WIPO/GRTKF/I1C/8/15 Prov.
page 60

particular end of the economic divide while frustrating the devel opment efforts of the other.
Many devel oping countries had complained about these “one size fits all” norm-setting
regimes but these complaints had never been accepted as sufficient reasons to renounce them.
The Delegation noted finally that while the sharing of experiences at national levels was very
enriching and always welcome, this should not be seen as an end in itself, and it should not
become the preoccupation of the Committee. National and regional arrangements were not
enough and there was need to evolve an international regime of protection. The outcome of
the Committee would fall short of Nigeria's expectation if the rights recognized were not
legally enforceable. It was the Delegation’s suggestion, therefore, that the Committee
proceed within its mandate to provide an acceptable legal framework at the international
level. The proposed drafts could be considered as concrete steps forward towards the
evolution of an international legally binding instrument. Nigeriawould accept the invitations
in paragraph 21 of WIPO/GRTKF/IC/8/4, the Delegation concluded.

110. The Delegation of Australia supported the amendments to paragraph 21 of
WIPO/GRTKF/IC/8/4 as proposed by the Delegation of Canada. The Delegation also
responded to the intervention by the Delegation of Brazil which had dismissed the value of
sharing national experiences and any focus on national approaches. The Delegation’s
consistent view had been that appropriate, workable national approaches to the protection of
TCESEOF were an essentia prerequisite, a fundamental building-block, for a useful and
effective international approach. It was for this reason important to get the policy objectives
and general guiding principles right from both the national and international perspective
before the Committee went further.

111. The Delegation of Japan stated that the proposal made by the Delegation of Canadawas
very interesting. It was necessary to discuss first the two more important parts of the
document, namely “policy objectives’ and “genera guiding principles’ and when the
Committee had some common understanding on these parts it might be easier to discuss the
substantive provisions. The Delegation supported the proposal made by the Delegation of
Canada.

112. The Delegation of Zambia supported the statements made by the African Group and
ARIPO. It attached great importance to the realization of an international instrument that
would be legally binding and respected by the international community. It was not in the
interest of any Member State to disregard or abandon the good work aready done by the
Committee towards the establishment of an international instrument. Therefore, the
Delegation believed that the mandate of the Committee should be extended.

113. The Delegation of Egypt stated that there was a need for a sui generis system in which
distinguishing between EoF and TK was not useful. If there were going to be definitionsin
the texts, these should just serve as examples. It appeared that there was a huge cultural
diversity in humanity, be it a a national or global level, and therefore it was necessary to
recognize the characteristics of different societies, taking into account their different traditions
and cultural characteristics. The Delegation stated it was necessary to have the freedom to
protect each society’ s traditions and culture. Therefore, it was necessary to protect the rights
of the creators of expressions of folklore and TCEs and alegally binding instrument within a
sui generis system was needed. Such a system should allow for adiversity of national
systems, allowing States to have conservative legislation. At an international level, existing
sui generis systems should be a point of reference for the Committee to use as a basis towards
alegally binding instrument. Developed countries might have doubts about such a system
thinking that this might be arbitrary. However, it was believed that this system should be
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based on fundamental principles, particularly “prior informed consent” and benefit-sharing, it
should not be limited to material compensation and it should also take into account the
technological aspect. It was also hecessary to ensure that such a system provided minimum
protection while accepting the principle of reciprocity. A dispute settlement mechanism
which would work in different countries following the example of the WTO was also
desirable, the Delegation concluded.

114. The representative of OAPI congratul ated the Secretariat for the excellent documents
whose content and the approach should help the Committee achieve its objectives. The
Committee should aim to continue with its work and should not exclude discussion of
WIPO/GRTKF/1C/8/4 and WIPO/GRTKF/IC/8/5. The draft provisions on TCES/EOF in
WIPO/GRTKF/IC/8/4 were very satisfactory and were a good working basis towards creating
an internationally legally binding instrument. Many issues had been debated, national and
regional experiences had been shared, various studies had been undertaken, there had been
regional and national workshops, and there were other international forathat had looked at
these issues. Now the Committee had to move to the next level and each participant should
show the flexibility often spoken about in the Committee. The representative added that he
was satisfied to see that OAPI’s comments on the previous versions of the document had been
incorporated into WIPO/GRTKF/1C/8/4. OAPI could not accept the amendment suggested
for paragraph 21 by the Delegation of Canada, supported by the Delegations of the United
States of America and Japan, because this would be taking a step backwards. In this context,
OAPI supported the statement made on behalf of the African Group which had been echoed
by the Delegation of Nigeria.

115. The Delegation of Morocco stressed that alarge effort had been put into the work of the
Committee, that alot of progress had been made and that the work was going in the right
direction. The Committee was working towards adopting alegally-binding international
instrument to protect TCES, and this was what the African Group had called for and would
support. The Delegation stated that the Committee could not afford to move backwards. The
Delegation was, therefore, against the proposed amendment to paragraph 21 suggested by the
Delegation of Canada because this would counteract all the efforts that had gone into the work
so far. The Delegation wasin favor therefore of maintaining paragraph 21 without any
amendment.

116. The Delegation of Switzerland stated that it had studied WIPO/GRTKF/I1C/8/4 on the
revised objectives and principles for the protection of TCES/EoF with interest and care and
thanked the Secretariat for this revised document. The Delegation had also listened with
interest to the debate on this document and the various proposals put forward with regard to
the future work of the Committee on TCESEoOF. The Delegation also held the view that the
next step should be to focus on the policy objectives and the genera guiding principles before
taking any further steps, including substantive provisions. For this reason, the Delegation
supported the proposal made by Canada with regard to the rephrasing of the invitation
contained in paragraph 21 of WIPO/GRTKF/1C/8/4.

117. The Delegation of Pakistan highly appreciated the work of the Secretariat in preparing
the excellent WIPO/GRTKF/IC/8/4. Pakistan was proud of being able to claim an ancient
civilization and the Delegation fully supported promoting and protecting TCES/EoF. Almost
every part of the world had its own cultural heritage which might be exchanged for the
betterment of humanity, keeping in mind that mutual respect might be the key factor in
evolving a system wherein the IP regime, with some extended sui generis systems, might be
the answer to such complex issues. The Delegation believed that copyright and related-rights
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laws, with some amendment to the concept of the public domain, might facilitate the
protection of TCESEOF, as could trademark law, again with some amendments, protect or
facilitate protection of certain names, words, expressions of any community. It was
noteworthy that cultural heritage had always been present but problems had started with
commercial use and then people had thought that there should be | egitimate benefit-sharing
and that their cultural heritage should be prevented from acts of misappropriation.
WIPO/GRTKF/1C/8/4 might be afoundation - stonein deriving alegal instrument for
protection at national and international levels. The Delegation believed that almost all the
provisions in the document were or might be agreeable to all the Member States. However,
the Delegation had a few suggestions or reservations concerning Article 3(b)(ii), to which
should be added * unauthorized modification”. Secondly, the Delegation aso wished
clarification on the use of the term “agency”, which might confuse especially indigenous and
local peoples. It was unclear what the agency would do, what would be its jurisdiction, where
it would work and whether it would work in accordance with the wishes of affected
communities. In conclusion, the Delegation stated that the document provided a basis for
future work and that if proper and serious attention were given to the document, there would
be progress towards alegal instrument for protecting TCES/EoOF.

118. The Delegation of South Africacommended the Secretariat for synthesizing the inputs
and comments made by Member States and various other stakeholders in order to produce
WIPO/GRTKF/I1C/8/4. While most Committee participants were representative of
governments, it was assumed that extensive consultations had taken place and would continue
to take place with the communities that are spoken about in the documents. Thiswas,
however, not necessarily the case, as some Governmental representatives seemed to provide
inputs and comments that were not in agreement with those of the indigenous peoples and
local communities whose TCES/EoF were in danger of misappropriation. The Delegation
commended those countries where this was not the case, and especialy those who had
included community members as part of their delegations. This had been one of the lessons
learned in the First National Workshop on Indigenous Knowledge held in South Africain
September 1998. With respect to draft Article 1 of WIPO/GRTKF/1C/8/4, which dealt with
the subject matter of protection, indigenous drawings, designs, paintings, carvings, pottery
were found among communities all across South Africa. These continued to be exploited and
misappropriated nationally and internationally and most of these communities remained poor.
National provisions were not sufficient and for this reason the Delegation supported the
statement made on behalf of the African Group regarding the need for an international legally
binding instrument. Finally, the Delegation recommended the inclusion of anew Generd
Guiding Principle “Principle of continuous consultation with the holders and owners of the
knowledge’. This could be achieved through advisory committees such as the Maori Trade
Marks Advisory Committeein New Zealand.

119. The representative of the International Publishers Association (IPA) stated that the IPA
appreciated the importance of recognising TCESEOF. For thisreason, the IPA had been
actively participating in the Committee sinceits first session. The representative stated that
publishers promoted and passed on TCES/EoF in many different ways. For example, local
publishers of children’s books and school books made reference in their works to the cultural
context and environment of their readers; many writers of fiction were inspired by their local
customs, traditions and the social environment in which they were raised; and academic
publishers published works of scientists describing ethnological observations. Publishers
therefore operated as both preservers and developers of TCES/EoF, within and between
cultures. The representative drew attention to two particular issues, both of which she said
could impact on human rights. First, regarding the definition of protectabl e subject-matter,
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the draft articlesin WIPO/GRTKF/1C/8/4 did not seek to protect a specific manifestation of
an idea but nearly any manifestation of an idea or element of knowledge. This broad, or
virtually catch-al, approach meant that the possibility of reporting or disseminating content or
expression was severely restricted. This disproportionally curtailed the freedom of expression
of individuals, afundamental right recognised in various international treaties. As currently
drafted, even if tied to some “originality” requirement as the commentary to the draft

Article 1 appeared to suggest, the criteria for protection were too wide, the IPA believed.
Regarding the proposed administrative framework, this not only created a time-intensive and
possibly financial burden, but also raised significant freedom of expression issues. The
creation of any administration that had to be involved before aliterary work could be
published was a serious impediment to freedom of expression and the freedom to publish of
writers and publishers respectively.

120. The representative of the Tulalip Tribes thanked the Secretariat for preparing the
documents for this meeting, which were found to be substantively progressive and worthy of
continued development. Regarding policy objectives for the protection of TCEs, the Tulalip
Tribes suggested the addition of an additional policy objective concerning judicial measures.
The representative explained that even if the existing objectivesin WIPO/GRTKF/1C/8/4
were perfected and implemented, there would remain disputes among indigenous and local
communities as to the ownership and disposition of TCEs, and between such communities
and users of TCEs. Indigenous and local communities were often in a poor position to defend
their rights, and the costs of litigation could be an undue burden. Measures should be taken to
provide for fair and equitable dispute resolution, with appropriate weight given to the
application of customary law in the resolution of the disputes. Other measures should address
the presentation of evidence, as testimony might become part of the public record or part of
the public domain which might violate customary laws. Without such measures, members of
indigenous and local communities might find the costs of litigation and the failure of courtsto
recognize customary law and indigenous forms of evidence an effective bar to the defense of
their rights. With this background, the representative proposed the new objective as follows:
“Promote the transparent, equitable and efficient resolution of disputes, measures for
providing legal aid, and sufficient weight for the use and protection of customary law and
evidence”. Regarding Article 5 on Exceptions and Limitationsin WIPO/RTKF/IC/8/4, the
Tulalip Tribes believed that the exceptions as written were too broad to effectively protect the
rights of holders of TCES/EOF. A coreissue for indigenous peoples was that the breaches of
law that mattered to them were breaches of customary law, not breaches as defined under IP
law. The use of standard “fair use” guidelines could become a conduit for misappropriation,
as an open-ended interpretation of these standards did not recognize the limitations on use set
by customary law. Regarding teaching and learning, the Tulalip Tribes had experienced a
case in the Pacific Northwest where a Skagit elder had shared a personal story in a public
meeting that was recorded, transcribed and used in a classroom for teaching purposes. Inthe
Skagit way, the story was shared as a gift without any implied consent to the listeners to share
it further, as it remained in custodianship with the elder. The derivative use of the story, even
in the classroom, was extremely offensive and hurtful to the elder. Research exemptions were
a common pathway by which TK became published and part of the public domain. If
research was supported by public funding, the underlying datain some jurisdictions was
subject to freedom of information requests. Reporters did not always know or respect
customary law, and some sacred, individually owned or family owned knowledge might be
shared at public events. Indigenous participants were aware of their obligations at such events,
and although they outwardly appeared to be public performances and expressions to foreign
eyes, they were regulated by customary law. The use of TK in legal proceedings was also
problematic. Although indigenous peoples had supported the creation of archives and
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inventories, and were often grateful for the existence of historical records that were obtained
under conditions that today might be recognized as misappropriation, some were
uncomfortable with recordings, and for various reasons wished historical recordings to be
repatriated or access to be regulated or prohibited. There had aso been much speculation
among indigenous groups as to what incidental uses might be. In addition to uses of
TCES/EoF obtained directly from communities, there were also concerns related to derivative
uses. Even if consent was given for aresearcher to use and publish TCES/EOF, there might be
no implied consent for others encountering the knowledge and expressions to use the
knowledge, and these derivative uses raised many concerns for indigenous peoples. Those
sharing knowledge might be quite unfamiliar with the academic systems, and not aware that
published materials would eventually fall into the public domain. Some museums, libraries
and research collections had made positive steps in dealing with some of theseissues. In
Australiaand New Zealand, libraries had established special library sections not accessible to
the public and containing materials deemed sensitive or offensive to indigenous communities.
Researchers wishing access had first to obtain the permission of the relevant aboriginal
communities, who might set limits on the researcher’ s use of the materials. Similar
procedures had been established at the Smithsonian Institution in the United States of
America, which had also begun to repatriate some of its archival material. While it was noted
that the current text restricted exemptions to cases where “ such uses would not be offensive to
the relevant community”, this was weak and put the burden on the user to make the
determination of the potential offensiveness of use. The representative a so believed that
measures needed to be devel oped to alow communities to lodge claims in respect of
TCESEOF that appeared to have no ownership, much astribes in the United States of
Americahad the right to petition for ownership of human remains and traditional cultural
objects. The Tulalip Tribes therefore proposed a stronger standard of prior informed consent
to ensure that indigenous and local communities might claim ownership over unaffiliated
TCESEOF. The representative proposed the following new opening language for Article 5:
“[Measures for the protection of TCES/EoF should] not apply to utilizations of TCES/EoOF in
the following cases, provided that due diligence has been followed to obtain the prior
informed consent of the relevant communities where those communities may be identified:”,
and the following new language for the end of Article 5(iii): “provided in each case that such
uses are compatible with fair practice, and provided that measures are devel oped for
communities to make and substantiate claims to the ownership of TCES/EoF in cases where
relevant communities are not initially identifiable, which would become subject to their prior
informed consent”. Finally, on theissue of using registers for positive protection, this was
likely to be difficult both for indigenous and local communities, and for any regime that
envisioned broad international assumption of obligations to monitor and enforce these
obligations. Indigenous peoples varied widely in their technical capacity, and their
understanding of IP law. Elders were sometimes reluctant to provide information even for
digital storehouses designed solely for internal community use. The sacred and fluid nature of
much of the knowledge made codification difficult for some knowledge, asit violated
customary law surrounding the use of the knowledge. It was also difficult to conceive, given
the diversity of national 1P systems, that an agreement could quickly be reached on the
protection of thousands upon thousands of TCES/EoF. One possible way out of thisimpasse
was to take a staged approach to international protection and enforcement. One approach
common in international instruments was the use of annexes to specify objects and measures,
such as the annexes the CITES Convention used to protect endangered species. Although
misappropriation might be widespread, it might be possible to identify leading cases.
Indigenous peoples could develop “cultural heritage red lists’ identifying some of the most
important items they would like protected in the near term - items that had high sacred values
or exemplify great cultural offense. The experience gained in international recognition and
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enforcement of smaller lists would not preclude the devel opment of international agreements
on wider lists of TCES'EOF, but would allow the development of experience in international
cooperation, allowing the establishment of alegal and technological infrastructure to make
larger scale protection possible. Because extensive proactive defense of TCES/EOF was not
likely to occur quickly for the reasons above, reactive and litigation-based approaches were
likely to dominate early in any regime. Even if jurisdictions were to recognize “cultural
heritage red lists’, measures would need to be devel oped to streamline and facilitate access to
foreign jurisdictions, and this could be part of a near-term program of work. In summary, a
staged approach to implementation of aregime would allow foreword movement on some
implementation measures without waiting for the emergence of a perfected regime. The
Tulalip Tribes were concerned that the pursuit of perfection was delaying the implementation
of measures for protection that could be achieved today.

121. The representative of the American Intellectual Property Law Association (AIPLA)
stated that AIPLA fully supported the goals and objectives of the Committee in recognizing
value, promoting respect, and preventing misappropriation of TCEsand TK. It also
recognized that a balance had to be struck with existing principles of IP that served to
stimulate and reward innovation and creativity. Established principles of IP provided for
limited time periods of exclusivity for original creations and innovations. This exclusivity
was awarded in exchange for donation of the innovations and creations to the public domain.
A balance was achieved between the reward of exclusive rights and a public disclosure
enabling common use and sharing that stimulated further innovation and progress. AIPLA
was concerned that the proposed articles in WIPO/GRTKF/1C/8/4 and WIPO/GRTKF/1C/8/5
might provide for rights that were out of balance with existing principles of IP. The articles
appeared to provide exclusive and perpetual rights to subject matter that was not fully defined
and not fully disclosed, including derivations and adaptations. AIPLA believed that such
imbalance would inappropriately serve to stifle creativity and innovation. It was mindful of
the need of indigenous communities to preserve and protect TCEs and TK from unlawful and
inappropriate uses. While supportive of the principles and objectives that were at the core of
the Committee’ s work, however, the representative urged the Committee to fully study and
consider the impact of suggested protective measures on existing principles of 1P, and to
strive to achieve harmonious solutions.

122. The representative of the Max Planck Institute (MPI) believed that the inclusion of
concrete, substantive provisionsin the Annex of WIPO/GRTKF/1C/8/4 was extremely useful,
whether or not these provisions would serve as a model for an international instrument, a
regional one or only national legislation. An analysis at such adetailed level could only
advance knowledge, she added, by showing the difficulties and thereby optimizing possible
solutions irrespective of the purpose the draft provisions would finally serve. On Article 3,
the representative had major doubts on the condition of registration or notification for
obtaining full protection, as this might mean that in alarge number of cases such protection
might not be achieved. While aneed for legal certainty was appreciated, a
registration/notification requirement, within athree-layered system of protection, would be
too remote from indigenous peoples’ thinking, too complicated and too demanding. Intensive
training and, if registration was fee-based, financial assistance would be needed. The
representative reminded the Committee of the reasons for the “no formalities’ rulein the
Berne Convention, which was too facilitate protection for authors who might not be able to
comply with complicated formalities requirements. Article 4(a)(ii) seemed to presuppose that
the Agency which granted protection would aso collect the benefits, while the commentary to
the article suggested that the Agency would only act at the request of communities. It should



WIPO/GRTKF/I1C/8/15 Prov.
page 66

be possible for acommunity to request an Agency only to negotiate on its behalf but stipulate
that the benefits be granted directly to the community. The representative stated that the role
of governmentsin relation to their indigenous peoples had been referred to in the indigenous
panel which had taken place before this session of the Committee. The representative
continued that she was not convinced of the need for subparagraphs (i) and (ii) of Article 6.
With reference to (i), it seemed preferable to link continued protection with continued use of
the TCES/EOF, rather than to whether or not registration remained. It wasin any event unclear
under which circumstances, by whom and how registration might be cancelled. On (ii), the
words “as such” were not clear. If they referred to the secret nature of TCES/EOF, the
provision would not be necessary since the condition of protection under Article 3(c) would
not be met anyway. If they referred to secret TCES/EOF with an emphasis on their being
TCES/EOF, the provision would run counter to the principle, elsewhere stated in the document
and with which the representative agreed, that duration of protection should be linked to the
continuing use of the TCES/EOF, irrespective of whether they were secret or not. Such
ongoing use was not new in IP, the representative noted, with reference to examples of
ongoing or renewable protection of trademarks and, in some jurisdictions including the
European Union, of non-original databases. Similarly, TCES/EoF should receive continuing
protection while and for as long as they remained part of living heritage.

123. The Delegation of the United States of America supported the proposal made by the
Delegation of Canada to focus the decision paragraph of WIPO/GRTKF/1C/8/4 on objectives
and principles. The Delegation noted that a wide range of views on objectives and principles
had been expressed in the Committee and believed that many of them had not been
sufficiently taken into account in the document. The Canadian proposa would allow
achievement of a greater convergence of practical policy objectives and core principles before
proceeding to discuss appropriate steps forward in a member-driven process. On the other
hand, if the Committee were to prematurely accelerate its work on the draft articles without
greater convergence on policy objectives and principles, the process would be less likely to
achieve a successful outcome, the Delegation concluded.

124. The representative of the Federacion folklorica La Paz stated that his organization was
participating in the session as a sign of its concerns and the significance that Boliviagaveto
these important issues. The representative stated that he was present to denounce cases of
misuse and misappropriation of Bolivian folklore with regard to clothing and music. This
was happening in the dance world, and there were over 300 hundreds different dances
registered in Bolivia. They were divided into indigenous, ceremonial and traditional dances
and these dances were very much appreciated. Neighboring countries also used these dances
in their celebrations, such as Peru, Chile and Argentina. Thus, Boliviafound its dances being
misused and infringed in these countries. These dances had been created by the ancestors and
were part of traditional identity, the representative stated, and Bolivians wished to have these
dances preserved, as well as other TCES/EoF which had economic benefits and created jobs
for crafts peoples and for musicians. Expressions of Bolivian folklore had been declared by
UNESCO to be part of humanity’s cultural heritage. The representative wished that various
festivals that took place in Bolivia be recognized and for this reason, he supported the
statement made by the Delegation of Boliviathat legal security at the international level was
needed, and that to this end there was need for alegally binding international instrument.
Finally, the representative stated that his organization was not against its brothersin
neighboring countries, such as Peru, Chile and Argentina. It did not mind them using the
dances; it just wanted it to be recognized that they were Bolivian dances or dances coming
from a particular part of Bolivia. In conclusion, the representative thanked the Indigenous
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Council of South Americawhich had provided support enabling it to speak at the session, and
appealed for the establishment of a voluntary contribution fund at WIPO.

125. The Delegation of Brazil stated that it was concerned that certain delegations were
proposing amendments to paragraph 21 of WIPO/GRTKF/IC/8/4, which just invited the
Committee to take certain actions regarding this document. The Delegation asked the Chair
for guidance as to how he intended to proceed as regard the overall outcome of the meeting.
The Delegation wished to consider the outcome and to deal with it as awhole regarding all
the issues of the agenda.

126. The Delegation of Ukraine stated many monuments in Crimea had been destroyed and
the Crimean people had been told that they didn’t have their own cultural traditions and
architecture, which was not true. Town-planning and buildings should be included in the
scope of the cultural heritage of indigenous peoples. The Delegation suggested that the
Committee create aworking group that could deal specifically with the architecture and
town-planning of local and indigenous communitiesin Crimea and other parts of the world.

127. The Delegation of the Islamic Republic of Iran supported the statement made by the
Delegation of Morocco. The work of the Committee was advancing and the Secretariat had
done much to collect al the viewsin previous sessions. The Committee should not take a
backward step.

128. The Delegation of Boliviathanked the representative of the Federacion folklorica

La Paz for his statement. Bolivia seemed to be avictim of its own cresative success and the
experiences spoken of by the representative showed the need for an international legally
binding instrument to effectively protect TCES/EoF. The Committee needed to move forward
with its work with concrete steps and it was necessary to renew the Committee' s mandate.
With Nigeriaand Morocco, the Delegation had a difficulty in accepting the suggested
amendments to paragraph 21.

129. The representative of the United Nations University (UNU)-Institute for Advanced
Studies (IAS) recognized there were many complex issues facing the Committee in the
development of international law in thisarea. Legitimate concernsthat 1P law might not be
able to respond to the need for sui generis protection of TCEs and TK were also noted. The
representative stated that his further comments were relevant to both TCES/EoF and TK and
applied to both WIPO/GRTKF/IC/8/4 and WIPO/GRTKF/IC/8/5. The Committee was now
faced with determining its future and whether it considered itself the appropriate forum to
deal with the complex issues beforeit. It was appropriate that it should reflect deeply on
these questions prior to seeking an extended mandate from the General Assembly for while it
was the General Assembly which granted the Committee its mandate it was for the
Committee to advise the Assembly as to what that mandate should be. In doing this, there
should be no equivocation or misunderstandings, the representative continued. Delegates and
indigenous and local communities, as well as other forums such as the CBD, should have a
clear ideawhat the Committee could and could not do and, more importantly, what the
Committee was prepared to try to achieve. The Committee had during the past seven sessions
and during this session moved forward in fits and starts, sometimes surprising those who
thought it would not make substantial advances and frequently frustrating with the sometimes
painfully slow speed of that advance. Now the Committee found itself at a crucial decision
point. Could it obtain and maintain the confidence of indigenous peoples, local communities
and devel oping countries or would it squander the goodwill obtained to date by
procrastination and inordinate delay, the representative asked. It was clear that some
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delegations were not been pleased to find before them texts that pointed towards the
development of legally binding measures for the protection of TCESEoF and TK. It was
equally clear that there were delegations that felt the present texts did little more than provide
guidelines and did not articul ate mechanisms for positive protection. It would be surprising if
the Secretariat had achieved the impossible and provided texts which would be acceptable to
al at first instance. The Secretariat must, however, be commended for having provided
well-articulated and reasoned documents upon which negotiations could continue. That they
point in the direction of legally binding instruments was not only understandable but aso
crucia. The representative stated that if the Committee was not committed to developing
legally binding mechanisms for the protection of TCESEoF and TK, then it might as well
terminate itswork. There was nothing to be gained from having a directionless debate which
sought only to agree upon some general objectives and principles. As Alphonse Kambuso
well said during the indigenous panel held just before the commencement of this session,
there was nothing new in the concept of misappropriation as it had been around since time
immemoria. If the Committee’s goal were merely to reiterate a set of principles regarding
moral values and equity without devel oping mechanisms to prevent misappropriation there
seemed to be little need for it to continue its work. In that case, continuing debate in the
Committee might do little more than distract, and perhaps detract, from the opportunity to
advance work on the protection of TK in other forums such asthe CBD. The CBD’s Working
Group on 8(j), in the face of significant advance at the WIPO Committee, would need to
recover the initiative in the devel opment of proposals for sui generis regimes for protection of
TK. The representative stated that it appeared clear that the time had come for the Committee
to decide its own objectives. Could it serve as aforum of change, unafraid to tackle the
challenging issues before it or should it bow out gracefully and |eave the stage to other
intergovernmental forums committed to early protection of TCEs and TK? Agreeing to work
towards the development of effective mechanisms for protection would require that work
progress in an orderly fashion, with first a definition of objectives and principles and then
negotiation of substantive text. Those steps should not, however, paralyze the process and
signify astep back. Accordingly, the invitation for comment in paragraph 21 should
encompass the whole of the text prepared in WIPO/GRTKF/IC/8/4 (and the same for
WIPO/GRTKF/1C/8/5). Anything less would be an abdication of the Committee's
responsibility, the representative stated. As noted by the Delegation of the United States of
America, the documents prepared by the Secretariat did not fully reflect the objectives and
genera principlesin the substantive provisions. Rather than serving as areason for not
including the substantive provisions within the call for comments on WIPO/GRTKF/1C/8/4
and WIPO/GRTKF/IC/8/5, this lack should be reason to maintain the call for comments as
currently drafted in paragraph 21. In doing so, the Committee would empower all
stakeholders and the Committee itself to participate in amore informed debate on the options
available for securing effective protection of TCEsS/EoF and TK.

130. The representative of Tupac Amaru thanked the Secretariat for WIPO/GRTKF/I1C/8/4
and its Annex which contained clear specific proposals for an internationa instrument dealing
with TCES/EoF. The representative would have liked to discuss the document paragraph by
paragraph. The Delegation of the United States of America had said it was against the text, or
at least against studying it further, and it had been supported by Canada. Regarding the
objectives in WIPO/GRTKF/1C/8/4, the cultura heritage of indigenous peoples was the very
essence of their life, philosophy and identity. It could not be considered a good, or
merchandise, or be the subject of businessin order to reap profits. This should be expressed
in draft objective (i). The objectives should aso reflect that the cultural heritage of
indigenous peoples was part of the common heritage of humanity. Draft objective (iii) should
also refer to environmental and ecological development. To draft objective (iv) should be
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added “ equitable benefit-sharing for the use of these resources’. Regarding empowering
communities, the representative stated this had to do with self-government and
self-management for indigenous peoples to exploit and use their own resources, TCES/EoF
and TK, which linked aso to the right and self-determination. The representative stated that
one of the guiding principles in the document should be the principle of prior and informed
consent, as well the issue of compensation for damages caused to indigenous peoples’ cultural
and genetic heritage. Indigenous peoples were only asking for just compensation for material
and moral damage caused by national and international biopiracy. Another mechanism that
was needed as a dispute settlement mechanism dealing with the exploitation of GR and TCEs.
In conclusion, the representative agreed with those who had said that the priority was to
consult with indigenous peoples.

131. The Delegation of Algeria supported the two statements made by Morocco on behalf of
the African Group.

Decision on Agenda Item 8: Traditional Cultural Expressions

132. The Committee adopted a composite decision on thisitem in conjunction with its
decision on agendaitem 9 (see paragraphs 162 and 163, below).

AGENDA ITEM 9: TRADITIONAL KNOWLEDGE

133. At therequest of the Chair, the Secretariat introduced WIPO/GRTKF/IC/8/5,
WIPO/GRTKF/IC/8/7 and WIPO/GRTKF/IC/8/8.

134. The Delegation of Luxembourg on behalf of the European Communities and their
Member States expressed its appreciation for the efforts of the International Bureau to take
into account in WIPO/GRTKF/IC/8/5 the written and oral observations that had been made on
the draft objectives and principles set out in WIPO/GRTKF/IC/7/5, including in particular the
written comments submitted by the European Communities and their Member States. The
European Communities and their Member States reiterated their readiness to participate
constructively and in a positive manner in the discussion in the Committee on the protection
of TK. In particular, the European Communities and their Member States supported further
work towards the development of international sui generis models for the legal protection of
TK. Following its call for additional comments, WIPO had received relatively few
contributions on WIPO/GRTKF/IC/7/5 and it should be acknowledged that issues related to
TK were complicated. It appeared that the revised text of the draft provisions needed to be
discussed in more depth and further improved, for example, in order to provide more legal
certainty on a number of issues, including the proposed definitions. Some terms and
principles also needed better definition and the consequences of implementation of some
principles had to be further studied and measured. Without prejudice to a future mandate of
the Committee, the European Communities and their Member States therefore supported the
suggestion, laid down in paragraph 16 of WIPO/GRTKF/IC8/5, to provide for an extension
period and enable Committee participants to submit additional comments to WIPO before
October 28, 2005. The European Communities and their Member States also agreed with the
suggestion to disseminate further the draft provisions to enable wider stakeholder consultation
and expert review. They requested that, on the basis of these inputs and comments, the
Secretariat should prepare a compilation and further refine the draft objectives and principles.
In addition, the European Communities and their Member States were open to considering
options for further enhancing the role of the Committee in preparing future versions of the
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draft text. The European Communities and their Member States wished to reiterate that, at
this stage, they did not prejudice the legal status of the outcome of the work on the protection
of TK. They aso took note of the contents of WIPO/GRTKF/1C/8/6 on the practical means to
giving effect to the international dimension of the Committee’swork. The European
Communities and their Member States recognized that the document contained useful and
appropriate background information. It enlightened participants on some important questions
such as the possible ways that foreign right holders could be recognized in domestic laws. In
this context, the European Communities and their Member States encouraged the Secretariat
to make amore detailed study and analysis on the way that at present foreign right holders or
interests are taken into account in specific national laws. The European Communities and
their Member States also agreed with the view expressed in both WIPO/GRTKF/8/5 and
WIPO/GRTKF/8/6 that the international dimension should not be considered as a distinct
issue but should form an integral part of the substantive consideration of TK protection.
However, they also wished to reiterate that, in line with their preference for internationally
agreed sui generis models, the final decision on the protection of TK should be |€eft to the
individual Contracting Party.

135. The Delegation of Japan appreciated the efforts made by the International Bureau to
compile the comprehensive WIPO/GRTKF/IC/8/5, which reflected the wide variety of
opinions existing on this subject. It recalled that the present discussions were taking placein
WIPO, which generally dealt with IP and, consequently, the Committee’ s exercise should be
made only from an IP view point and on the basis of IP. Firstly, it believed that when the
Committee considered a system for protection of TK it was necessary to take into
consideration both predictability and transparency. It was very important to know which kind
of TK was being protected and which not. Without such predictability and transparency a
third party might find itself in a difficult situation regarding the protection of TK. Secondly,
the Committee’ s exercise should not contradict existing national, regiona and international
norms. It reiterated that it was necessary to keep flexibility in mind, considering the variety
of national practices that the Committee members currently had. Thus, the Delegation
proposed that the draft objectives and principles should assume the form of Guidelines or
Recommendations, rather than arigid form for the protection. Thiswould alow having a
genera system of protection which corresponded to the situation in each country. The
Delegation pointed out the necessity to continue the Committee’ s discussion on the form of
the final outcome. It had noticed that some Committee members had asked for the legally
binding nature of the Committee's exercise, but, at the same time, other Members, including
its own Delegation, felt that it was still premature to have a Treaty immediately. Paragraph 4
of the document, which stated that the substantive standards under consideration were neutral
in form, should be kept in mind, so as not to preempt any decision by the Committee.
Thirdly, the Delegation believed that the decision paragraph and further work on this
document should be dealt with in a concurrent manner with WIPO/GRTKF/I1C/8/4.

136. The Delegation of Australia noted that at its seventh session the Committee had asked
the Secretariat to prepare a further draft on the objectives and guiding principles for the
protection of TK, based on the contributions made by Committee participants. The
Delegation wished to record its appreciation for the Secretariat’s work on a new draft of the
paper contained in WIPO/GRTKF/IC/8/5. Asthe Delegation had noted under the agenda
item on folklore, it had deep reservations about the inclusion of treaty-like languagein
section 3 of the Annex of the documents in the form of articles setting out substantive
principles. Initsview, thisran aseriousrisk initsview of prejudging the outcome of the
Committee’ swork and aso might risk concentrating the Committee’ s valuable time on
detailed discussion of what might tend to be viewed as a draft outcome, where there was no
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consensus as yet in the Committee on the form or forms of an outcome. It also called into
question how a consensus on the form of an outcome could be reached at the present time,
given that the Committee was still in the process of moving towards a consensus on the
underlying principles that formed the substance of the outcome. The Delegation did not want
to infer that the Committee was far from a consensus on these underlying principles. On the
contrary, it considered that there was sufficient common ground on these issues that
consensus could be achieved in areasonable timeframe. It urged the Committee to
concentrate its efforts on further discussion of, and on gaining consensus upon, the basic
principlesin the policy objectives and genera guiding principles. Once agreement had been
reached on these underlying principles, the Committee could usefully then focus on a
thorough germination of the full suite of mechanisms by which such objectives could be
achieved. It noted that one of the policy objectives had been atered in a manner that was
inconsistent with the stated nature of the policy objective, as set out in paragraph 2 of
WIPO/GRTKF/IC/7/5, namely to ‘set common general directions for protection and provide a
consistent policy framework’. Subparagraph (i) of objective (xiv) contained avery
prescriptive element on how that objective was to be achieved. The suggested inclusion was
only one of a number of mechanisms that could be employed to achieve the objective and
may not, in the end, prove to be the most useful one. However, it was singled out asa
mandatory mechanism of protection. The text presupposed an outcome regarding a
mechanism that the Committee might consider appropriate to achieve the objective itself. It
was the Delegation’ s view that this type of subject matter, i.e. a specific mechanism to
achieve an objective, was not consistent with the nature of an objective and it therefore
suggested that the text that was added to the current draft should be deleted. It also noted the
deletion of genera guiding principle A.6(ii) from the previous draft contained in
WIPO/GRTKF/I1C/7/5, which provided that TK protection should be consistent with,
supportive of and not derogate from, existing IP systems. It considered thisto be a
fundamental guiding principle and wished to see thisimportant element reinstated. It recalled
that decision paragraph 16 of WIPO/GRTKF/1C/8/5 invited review, comments and
consultation on the draft provisions contained in that document. The Delegation considered it
very important that the Committee' s participants be invited to provide further comments on
the policy objectives and general guiding principles contained in WIPO/GRTKF/IC/8/5, but
that review, comment and consultation on the draft substantive principles should not be
invited at thistime. The Delegation emphasized that it was very appreciative of the work that
had been undertaken by the Committee on IP and TK. That work had informed the debate at
both the national and international levels and brought greater clarity to difficult and complex
issues. The Delegation looked forward to further contributing to the Committee’' swork in
this area.

137. The representative of the International Federation of Pharmaceutical Manufacturers
Associations (IFPMA) noted that it would be premature to comments specifically on draft
provisions before the Committee reached consensus on policy objectives and guiding
principles, and therefore her comments were general in nature. She expressed her concern
that WIPO/GRTKF/1C/8/5 provided an unlimited term of protection for TK. Existing forms
of IP werelimited in term and this limited term provided the incentive for continued research
and development into new innovations. She feared that the scope of the document might
unnecessarily impede on existing IP protection systems. She noted that the scope of activities
that were viewed as misappropriation gave the impression that any use of TK, evenif it was
in the public domain and even if the user was a TK right holder, would constitute
misappropriation. In her view, the draft provisions provided insufficient flexibility for
various different forms of TK and, as aresult, might have a chilling effect on investment in
the development of new products, the research required for that devel opment, and, as a
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consequence, continued innovation. Indeed, not only did the scope of WIPO/GRTKF/IC/8/5
threaten existing forms of IP, but it also might threaten the general practice of
knowledge-sharing that had benefited all societies for centuries.

138. The representative of the Third World Network (TWN) stated that one of the most
complex set of problemsin the future of TK came from misappropriation and potential
misappropriation of TK belonging to local communities and indigenous peoples, who were
the rightful owners. The Committee had heard many times from indigenous peoples and
delegates from devel oping countries recounting numerous incidents of misappropriation of
TK that took place in their countries. A recent World Bank study stated that of the
approximately 120 pharmaceutical products derived from plantsin 1985, 75 per cent had been
discovered through the study of traditional medical uses. Y et benefit-sharing agreements
between the holders of TK and the pharmaceutical corporations were still relatively rare.
Another study by the UN estimated that developing countries were loosing at least 5 billion
US dollars annually due to unpaid royalties by multinational corporations which had
appropriated TK. Thiswas the magnitude of the problem that had been facing Committee
members for many years now and the problem to which the Committee needed to find a
solution urgently. The Committee had been set-up to be aforum for discussion anong
Member States on IP issues that arise in the context of access to GRs and benefit-sharing,
protection of TK, and protection of EoFs. Over the past five years discussions had taken
place endlessly, however with no concrete solutionsin sight. In fact, she saw that many
developed countries were using this forum as an excuse to not discuss these matters in other
important negotiating fora, particularly in the different Standing Committees of WIPO, the
CBD, and the TRIPS Council. Thus, in her opinion it was high time for WIPO Member
States to have a serious rethink of the mandate of this Committee, its terms of reference, its
role and what it was to achieve. Returning to WIPO/GRTKF/IC/8/5, she had two preliminary
comments. On the section relating to general guiding principles, she was of the view that
other, additional principles should form part of this section. First was the preservation of the
ways of life and customary practices of indigenous peoples and local communities. TK could
not be considered separately from these matters. TK only thrivesin the context of traditional
ways of social and economic and customary practices. Thus the Committed needed to
consider preserving this context aswell. Second, was the principle of restoration, restitution,
retribution and repatriation. Noting the widely recognized plundering of TK, particularly by
multinational's, usually at the expenses of indigenous peoples and local communities, it was
essential for these principles to be recognized. She announced that TWN would forward
further comments on the document later.

139. The Delegation of Peru stated that WIPO/GRTKF/IC/8/5 represented an effort to collect
different views and experiences working towards protection for TK and folklore and it
thanked the Secretariat for that effort. It particularly appreciated the format of the text and
thought that this would help in the future to perhaps discuss the draft provisions and sooner or
later manage to adopt an international legally binding instrument. Along these lines, the
Delegation also thought the Committee could look at the Peruvian law in dealing with these
issues. It was also grateful for the new version of the document in Spanish, sinceit would
help the authorities in the capital and particularly the representatives of the indigenous
peoples. It announced that it would like to submit formal comments and would do this within
the regular deadline, but, before doing so, it had some immediate preliminary comments. It
felt that the general guiding principles were very important and that objective (xiv) was also
important. This should be a prerequisite for awarding patent rights and these should disclose
the source of the said resources. Prior informed consent also needed to be provided and
evidence of fair and equitable benefit-sharing in the countries of origin. In the event that the
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mandate of the Committee should be extended, it believed that the Committee should
continue to work on this point. It also thought that a particular principle should be included
with regard to the needs of the holders of TK. It wasimportant to look at who the
beneficiaries of such asystem were. The beneficiaries were the indigenous peoples, the
native communities, the real holders of TK. Thiswas reflected in principle (&) which went
together with Article 5 on beneficiaries of protection. It furthermore considered principle (e)
to be important, which was related to article 6 that dealt with equity and benefit-sharing when
traditional resources were being used, particularly when the resources were being used for
commercial ends. In the last paragraph the document stated that this protection should
recognize the rights of TK holders and stressed in particular the need for prior informed
consent, as mentioned in Article 7. It also felt that the first article on misappropriation was
important although some work still remained to be done in terms of incorporating concrete
measures in the |P system in order to use and to avoid misuse or misappropriation of such
knowledge and one al so still needed to define what misappropriation was. All this could
serve as astarting point for future deliberations and would hopefully allow the Committee to
reach a consensus about what should be included in this concept. Article 1 of item 3 had a
definition, which was not an exhaustive list and perhaps the list could be lengthened. In
addition, it welcomed that the title of Article 10 had been changed to ‘transitional measures’,
including the wording ‘ a reasonable timeframe’. On this point, it thought that maybe there
was a problem in the tranglation and noted that the term in Spanish “regularizar” isthe
appropriate term and not the term “areglumentaro”, which was in the text at the moment.
Article 13 was a basic element for an effective protection system to combat misuse. In
conclusion, it expressed its thanks to the Secretariat for the work it had done. The Delegation
thought that this document should help the Committee to create alegally binding international
instrument which would allow indigenous peoples and local communities, who were the real
holders of TK, to have a mechanism that would defend their rights.

140. The Delegation of Canadafelt that the international dialogue on TK protection had been
well assisted by the work of the Committee and the Secretariat and thanked the Secretariat for
its hard work on Agendaltem 9. Asthe Committee moved forward, Canada strongly
encouraged the Committee and the Secretariat to continue exploring the preliminary policy
objectives and genera guiding principles that were set out in parts 1 and 2 of Annex 1 to
WIPO/GRTKF/I1C/8/5. In Canada s view, the continued development in the Committee of a
non-exhaustive international list of options on the protection of TK would be beneficia to all.
In particular, it would help inform and build upon domestic discussions on these same issues,
while respecting the diversity of national approaches. Canada had some clear concerns with
WIPO/GRTKF/1C/8/5, many of which were similar to those it had expressed earlier under the
agenda item on folklore with regard to WIPO/GRTKF/IC/8/4. Therefore, the Delegation
asked that its comments about the article format and content in Annex 1 to
WIPO/GRTKF/IC/8/4 be also ascribed to its comments under Agenda Item 9. Canada saw
significant value in having this Committee progress. The Delegation shared the concern of
the Delegation of Zambiathat the constructive and substantive policy work on
WIPO/GRTKF/1C/8/5 should clearly not be abandoned. As pointed out by the Delegation of
Australia, Member States were not far from consensus on the underlying foundation of draft
objectives and guiding principles. Assuch, in Canada’ s view, it was important that this work
progressed in ameasured manner. A reasonable pace would alow Member States to continue
to conduct their necessary domestic analysis. It would also alow time for broader and more
transparent dissemination of information gathered by the Committee. As had been noted by
others, greater awareness of the complex issues associated with IP protection of TCEsand TK
was needed among the creators, users, providers and IP rights holders. A moreinclusive
discussion on the draft objectives and general guiding principles would a so ensure that the
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work of the Committee did not prejudice or pre-empt discussions in other international fora.
In the domestic context, Canada was committed to addressing matters relevant to the IP
protection of TK. In the past, pertinent matters raised in the Committee had been
incorporated into national discussions. The Delegation hoped to continue this practice in the
future, but would note that knowledge of these complex issues at the local, community and
government levels was still developing. The work of the Committee had definitely assisted in
this area, but at times the technical nature of these issues had made it challenging for them to
be fully understood by all Canadians. The effectiveness of any policy approaches on the
protection of TK would be affected by the intended beneficiaries acceptance. As part of the
Government’ s effort to address this concern and encourage capacity-building, Canada had
supported some representatives of Canadian Aboriginal national organizations to attend
Committee sessions. The Delegation appreciated that they were taking this opportunity to
share their views and experiences with Member States. Canada was currently undertaking
some cross-country fact-finding work with Aboriginal peoplesin Canada on indigenous
knowledge. While these efforts were till at their preliminary stages, some important
information was emerging. For example, it had been repeatedly raised that the protection,
promotion and preservation of TCEs and TK was central to the identities of Aboriginal people
in Canada. The relationship between language, the environment, spirituality and
self-government was an important part of Aboriginal identities. In addition, Canada had
heard that there was a need for flexibility in any possible policy approaches to the protection
of TK to reflect Aboriginal realities and concerns. In support of continuing the Committee’s
work in this area, Canada would be providing detailed written comments on the draft
objectives and general guiding principles contained in Annex 1 of WIPO/GRTKF/I1C/8/5.

The Delegation aso encouraged accredited observers to do provide detailed written comments
on the draft objectives and general guiding principles contained in Annex 1 of the document.

141. The Delegation of Mexico felt that the present document marked a mgjor step forward
in the Committee’' s discussions on TK and should be a starting point for negotiating a legally
binding instrument in thisarea. It also felt that the Committee needed to make progress in
identifying those things within the provisions which should be a part of an international
legally binding framework and those which would be better |eft as guidelines for Member
States in the interest of flexibility and recognizing the different national realities. Along these
lines and in accordance with paragraph 16(iv), the Delegation announced that Mexico would
submit relevant comments to the Annex of document WIPO/GRTKF/IC/8/5. The Delegation
then introduced Mr. Angel Lara, an indigenous representative and member of the Delegation,
who was an indigenous representative of an indigenous people of Mexico and was presently
Counsellor of the National Commission for the Development of Indigenous Peoplesin
Mexico. Mr. Lara agree on consolidating alegally binding document which would guarantee
the protection of TK and which would commit governments to complying with the relevance
of provisions and ensuring that they were complied with. Nevertheless, in hisview it was
necessary to have greater participation from indigenous peoples in these events so that their
voices could be heard and so that everything linked to TK at different levels, national and
international, would be done through consultation with indigenous peoples, thus respecting
their autonomy and self-determination. He felt that, as the legitimate owners and holders of
such rich knowledge, indigenous peoples’ voices should be heard and consultations should be
recognized as an individual and collective human right.

142. The Delegation of Switzerland considered the revised policy objectives and the general
guiding principles to take the work of the Committee on TK protection one important step
forward. The Delegation supported the addition of policy objective (iv) regarding the
promotion of the conservation and preservation of TK, asit considered this to be one crucial
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aim of the protection of TK. In contrast, it did not support the revised wording of policy
objective (xiv). Instead, the Delegation proposed to retain the wording contained in the
previous version of the document, namely WIPO/GRTKF/IC/7/5. This Committee had been
discussing the policy objectives and general guiding principles of the protection of TK. This
work, however, was still ongoing. Agreement on the policy objectives and general guiding
principles was one of the cornerstones of the further work of the Committee on the protection
of TK. Accordingly, the Delegation considered it to be necessary that the Committee not only
discussed in greater detail and agreed upon the policy objectives and general guiding
principles, but also established aworking definition of TK, before taking further steps. One
such further step would be the drafting of substantive provisions on the protection of TK as
are proposed in Part 3 of the Annex of WIPO/GRTKF/IC/8/5. Substantive provisions,
however, were dependent on the policy objectives and the general guiding principles of the
protection of TK. Asjust stated, these had not yet been agreed upon by the Committee.
Accordingly, to commence work on substantive provisions would leave out one necessary
step in discussions on the protection of TK. This approach was not a step back; on the
contrary, only this approach would ensure that the work on the protection of TK would be
effective and efficient. Furthermore, the proposed substantive provisions did not fully reflect
the policy objectives as contained in Part | of the same document. This applied, for example,
to policy objective (iv) concerning the promotion of the conservation and preservation of TK.
And finally, the substantive provisions contained in Part 3 of the Annex of
WIPO/GRTKF/I1C/8/5 werein atreaty-like format. Thisformat was premature and would
unnecessarily prejudice further discussions on the policy objectives and the general guiding
principles of the protection of TK. Accordingly, the Delegation preferred the format chosen in
the previous version, that is WIPO/GRTKF/IC/7/5. This document referred to “ specific
substantive principles’ and was not in atreaty-like format, while it enclosed at the same time
much of the contents of the substantive provisions as proposed in WIPO/GRTKF/IC/8/5. In
light of these considerations, Switzerland considered it to be crucial that the Committee
continued its work on the policy objectives and the genera guiding principles of the
protection of TK. Oneimportant step in this process was the compilation of further views on
these objectives and general guiding principles. In thisregard, the Delegation supported
further consultations at the national and sub-national levels and the call for further written
comments as had been suggested in paragraph 16 of WIPO/GRTKF/IC/8/5.

143. The representative of the Biotechnology Industry Organization (BIO) noted that, in her
view, the amended objectives and principles were not an appropriate basis for further
discussions on appropriate protection of TK. In her view, they did not provide sound policy
guidance, nor did they provide clear guidelines for instituting national protection, and she
urged Committee Members to reconsider these objectives and principles. She was
particularly disappointed to learn that one objective had changed to require “ patent applicants
for inventions involving TK and associated GR to disclose the source and country of origin of
those resources, as well as evidence of prior informed consent and benefit-sharing conditions
have been complied with in the country of origin”. Referring to her interventionsin the
previous session of the Committee and on many other occasions, she stated that special
disclosure requirements such as those proposed would not be effective and would be
counterproductive to the interests of holders of TK and the public. Moreover, she had also
opposed the introduction of special requirements to provide proof of prior informed consent
and benefit-sharing in patent applications. These requirements could not be fulfilled because
most countries did not have rules on prior informed consent and benefit-sharing. She was
surprised to find that the definition of misappropriation had dramatically changed by
imposing liability for “negligence” when using TK that had been improperly acquired (rather
than the traditional standard of “gross negligence.”). In her view, this was an extremely
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abrupt departure from the traditional concept of misappropriation that had purported to be the
basis for protection of TK. Given the sweeping consequences of this change, she
recommended that Committee Members might revert to the earlier original text. Shewas aso
very concerned about the new “transitional measures’, which appeared to impose liability for
use of knowledge that was readily available to the general public, even if that knowledge was
publicly available for centuries. She believed that thisform of retroactive protection was
unfair and impractical. In principle, imposing such aform of retroactivity was equivalent to
restoring patents on the basic light bulb or penicillin. Any objective or principle should be
limited to acts of acquisition of TK in the future and the use of the newly acquired TK. The
provisions embodying transitional measures were just afew of the examples of the misplaced
view that protection of TK should enjoy a superior statusto other legislation. While she
understood and applauded the contributions of those who had developed and maintained TK,
she did not believe that a system for protecting TK should be considered superior to other
legal systems. The objectives and principles embodied in systems for protecting inventions,
plant varieties, and undisclosed information had valuable socia and economic benefits for all,
including those who developed TK. Asa consequence, she believed that all of these systems
should be mutually supportive to the extent practical. It was her understanding that these
objectives and principles were drafted as voluntary guidelines at this point of the discussions.
It appeared, however, that the principles or articles now included a mixture of voluntary
guidelines characterized by words like “ should” and mandatory commitments characterized
by words like “shall”. In her view, the document should be amended to point out their
voluntary nature clearly in all circumstances. Usualy, there was more flexibility in the
drafting and structure of guidelines than there was for treaty text. There appeared to be a
movement toward promoting these guidelines to treaty status, as shown by the use and the
substitution of the term “article” for “principle” in the latest draft. Unfortunately, there had
not been an equivalent re-structuring of the text to provide a clear treaty text. If anything, the
clarity of the text seemed to diminish with each additional amendment. For example,

Article 1 provided for two categories of actionsto protect TK. Thefirst category was
comprised of actions for misappropriation as provided in paragraph 1. The second category
was comprised of other actions for unfair competition along the lines of Paris Article 10bis as
provided in paragraph 4. Y et, other paragraphs and articles that clarified the level of
protection often only referred to actions for misappropriation, leaving the nature of other
actions unclear, which seemed illogical and unintended. Paragraph 1 of article 1 extended
protection from misappropriation to any “TK” asdefined in Article 3. While Article 4
appeared to limit the article 3 definition of TK further, Article 4 did not appear to be
connected to actions for misappropriation set forth in Article 1. Thiswas also true of other
articles. Finally, the “round pegs” of “prior informed consent” and “equitable
benefit-sharing” appeared to be force fitted into the “ square holes’ of actions for
misappropriations in anumber of instances.

144. The Delegation of Brazil expressed its view that WIPO/GRTKF/IC/8/5 was a useful
document and an appropriate basis for the discussions of this session of the Committee and it
was clear that the International Bureau had made an honest effort to incorporate suggestions
made by the Committee members as well as concerns that had been raised in the course of the
discussions in the past sessions of the Committee. The Delegation did see an improvement in
respect of the draft materials that it had considered in the last meetings of the Committee. In
fact, these materials were still being examined and there was an ongoing process of
deliberation taking place in Brazil, involving many different government agencies. The
Delegation stated that it was very much interested in continuing to contribute to the
Committee' s discussions on thisissue in a constructive spirit. In fact, it had some new
suggestions to make on the document and Brazil would submit them in writing to the
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International Bureau. The Delegation commended the International Bureau for the good job
in preparing the present document. Nevertheless, it still thought that there was room for
further improvements in the document. In fact, one area that would need to be examined
more closely was that of the international dimension of protection. The document did refer to
several measures that could be adopted at the national level. However, given the international
nature of the problem of misappropriation of TK, addressing the international dimensio of
protection was key. In thisregard it was not convinced that the approach suggested in
Article 14 would in fact be sufficient and adequate in covering the international dimension of
theissue. It nevertheless did notice that WIPO/GRTKF/1C/8/5 clarified that this was offered
as very tentative language and that in fact this was certainly an area where the Delegation felt
that the Committee would have to work alittle harder. It noted that there was some new
interesting language in the list of objectives of protection set forth in the document. It
understood that, according to the explanations given in the document, that language could be
incorporated into the preamble part of an instrument and it felt that, if this was indeed the
approach that the Committee was following, then these objectives should be translated into
the substantive part of the document. Asthe Delegation stepped back and looked at the
document it had beforeitself, it would, in fact, have to assess that, even if the document was
adopted today as alegally binding instrument with all the language contained in it, it did not
seem clear that thiswould in fact provide fully effective protection over TK. Thiswas so
because it was clear that the document with all its substantive provisions, even if adopted as a
legally binding instrument today, would not ensure the adoption in devel oped countries of
effective measures to protect the TK of Brazilian indigenous peoples and the Delegation
perceived that as a maor gap in the document before the Committee. Developing countries
were the victims of biopiracy and the misappropriation of TK. Not only Brazil but a number
of other diverse devel oping countries had been victimized by thisillegal and illegitimate
activity and the Delegation felt that misappropriation had been greatly facilitated by the lack
of adequate legal safeguards and measures in other parts of the world, in particular the
developed countries. Inthisregard it found it very curious, if not ironic, to note that severa
countries that had been speaking in the course of the Committee’s debate had pointed out that
they would like to see avery flexible framework of protection for TK. They had placed
considerable emphasis on the need for respect for diversity at the national level. It seemed to
the Delegation that these Members were really after an instrument that would allow the
parties to that instrument to do whatever they pleased at the international level. Interestingly,
in other international forathe same countries were always keen to demand adherence by the
developing countries to ever higher standards of protection in the areas of patent law,
copyright law, and trade mark law. It had become evident that in the absence of clear,
universal international minimum standards of protection against misappropriation one would
simply never bein a position to effectively prevent that misappropriation from taking place.
While these were very general comments in respect of the present document, Brazil would be
submitting a number of suggestions for itsimprovement in writing and looked forward to the
continuation of the Committee’ s debate on these materials, in case there was an agreement by
the Committee, and subsequently with the General Assembly, to renew the mandate of the
Committee. The Delegation felt that it would be appropriate for the Committee to focus on
the conclusion of its discussions on this important issue and on the drafting of the very useful
materials that the International Bureau had prepared for it. In respect of the way forward and
the process that one could conceive of in order to take this work forward, if there was an
agreement to renew the mandate of the Committee, the Delegation would merely refer to the
remarks it had made earlier under the Agenda Item on the protection of TCESs.

145. The representative of the Saami Council expressed his appreciation for the preparation
of WIPO/GRTKF/IC/8/5 and expressed his gratitude for the careful consideration of the
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proposed amendments submitted by indigenous peoples and other participants. He believed
that the document could serve us as a basis for future discussions of the Committee and
agreed with a substantial number of the provisions contained therein. However, he wished to
express strong opposition to the general guiding principle (f) on pages 10 and 11, in particular
its final sentence referring to state sovereignty over natural resources. Provisionsthat claimed
to be relevant to the protection of TK and in conformity with international law, could not
solely refer to the principle of state sovereignty over natural resources without acknowledging
that this principle was seriously curtailed by other subjects, such asindigenous peoples’ rights
to natural resources. He speculated that the proposed provision originated from the CBD, but
the CBD was merely one instrument addressing these issues. There were other international
instruments relevant to the question to who had the right to determine access to GR, many of
them human rights instruments. As covenants underlying human rights, these instruments, in
his view, had precedence over the CBD and, in case of conflict, the CBD had to give way.
The same was true for any policy emerging out of the CBD. The principle of state
sovereignty over natural resources needed for example to be balanced against the right of all
peoples, including indigenous peoples, to self-determination as well as the right of indigenous
peoplesto their land, waters and natural resources. The right to self-determination included,
for example, aright for al peoplesto freely dispose over their natural resources, including
GR, and the right not to be deprived of their means of subsistence. Moreover, it had to be
recognized that the right to self determination was normally regarded as a jus cogens norm.
Assuch, it could only be replaced by an other norm of the same quality. State sovereignty
over natural resources was not such anorm. It had further been well established under
international law that indigenous peoples, due to their specia attachment to their traditional
lands, had particular rights to such lands, waters and natural resources, including GR. Also
these rights had to be balanced against the principles expressed in the CBD of state
sovereignty over natural resources. Indeed, in case of conflict these instruments, expressing
fundamental human rights, normally had precedent over that principle. 1t might well be that
one state could invoke the principles of state sovereignty over natural resources in a conflict
with an other state, but it could not do so in the case of conflict with the interests of
indigenous peoples within that state. Given this background, he felt it would be dishonest to
quote one instrument outlining one principle relevant to rights over GR without even
mentioning other relevant international legal rights or principles. He believed that there were
only two choices for any policy of claimsto be relevant for the regulation on TK. One could
certainly refer to the principles stated in the CBD of state sovereignty over natural resources,
but that policy had to be supplemented with other parts of international law that balanced and
often took precedent over that principle. The alternative was to delete all references to state
sovereignty over natural resources. Perhaps the second way was simpler, but if the
Committee should decide to retain areference to state sovereignty to natural resources, the
Saami Council proposed the following alternative wording for the last sentence at the top of
page 11 of the general guiding principle (f), which would remedy the inaccurate description of
international law currently found in document WIPO/GRTKF/1C/8/5: “the principles
acknowledge that the right of states over natural resourcesis conditioned by the right of
indigenous peoples to freely dispose of the natural wealth and resources.” Thiswas merely
one genera and initial comment. Should the Committee support paragraph 16(iv), the Saami
Council would resubmit detailed commentsin writing. Finally, the representative of the
Saami Council pleaded to the representative of BIO who had just spoken previously to allow
TK holders the opportunity to determine themselves what was beneficial to them. Indigenous
peoples were capable of making these assessments themsel ves without anyone making such
judgments for them.
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146. The Delegation of France expressed appreciation for the high quality of the documents
before the Committee and for their circulation in the various working languages within the
appropriate timeframes. Regarding agendaitem 9, the Delegation supported the declaration
made by Luxembourg on behalf of the European Communities and their Member States. It
wished to clarify that it was surprised by the disappearancein article 12, which corresponds to
the former principle of WIPO/GRTKF/IC/7/5 referring to the compatibility between the
protection of TK and IP rights that already existed under Article B.12(2) and (3).

147. The Delegation of the United States of America expressed appreciation for the
continued work on draft objectives and principles of protection, but was surprised and
dismayed to discover the twelve draft articles contained in the Annex. It appeared that these
draft articles attempted to define a single solution to a diverse set of concerns that had been
expressed by Committee members and they did not reflect many of the core principles and
policy objectives that had been supported by Committee members in previous sessions of the
Committee. For these reasons, it could not support the approach that had been set forth in the
decision paragraph. As stated in paragraph 15 of WIPO/GRTKF/IC/7/6, actual experience
with TK protection had shown that it was unlikely that any single one-size-fits-all or universal
international template would be found to protect TK comprehensively in a manner that suited
all national priorities, legal and cultural environments and needs of traditional communitiesin
al countries. Document WIPO/GRTKF/I1C/7/6 aso recognized the concerns that had been
expressed that attempts to codify and institutionalize the protection of TK were undesirable
and that a flexible and inclusive approach was preferable. It continued to express support for
flexibility in national policy and legislative development, as reflected in the fourth guiding
principle. However, it believed that it was premature to determine the form that such
protection would take. For these reasons, its intervention would focus on the policy
objectives and core principles, many of which would yet have to find consensus among TK
holders and their national governments, let alone with the Committee. Once these objectives
and principles were further refined, Committee members would be able to further proceed to a
more meaningful discussion of next steps and possible mechanisms that may be used. The
International Bureau should not preemptively make such decisions. At the outset it appeared
that more work needed to be done on refining the definition of TK, as evidenced by the overly
broad definition contained in the paper. The third policy objective and thefirst principle in
this paper stressed the importance of meeting the actual needs of holders of TK. The
Delegation supported this objective and principle and recognized that the needs of TK holders
were diverse. For this reason, the Committee might wish to consider arange of options that
would benefit rights holders. The Delegation supported the notion of preventing
misappropriation as contained in the fifth policy objective and believed that it may be
necessary to develop a meaningful definition of misappropriation in order to facilitate this
objective. The seventh objective stresses the importance of the preservation of TK. The
Delegation found this to be an important objective that deserved further consideration and
elaboration. Contrary to this principle, the document focused on protection instead of
preservation, conservation or promotion, goals that had been consistently supported in the
Committee and might meet the needs of certain TK holders better than a strict protection
model. The tenth objective highlighted the promotion of innovation and creativity. The
Delegation believed that this objective should extend to all innovation and creativity, whether
it be tradition-based or not. It noted that any mechanism that would protect knowledge for an
indefinite period of time might be contrary to this objective. In reference to the twelfth
objective, it would appear that any required compensation for use of TK in the public domain
might stifle innovation. The Delegation supported the objective of curtailing the grant or
exercise of improper IP rights over TK and associated GR as contained in the fourteenth
objective, athough it did not believe that a new disclosure requirement would be an objective
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means of achieving this objective. It noted that, as reflected in previous Committee
documents, the United States of America had established several legal protection measures
that addressed issues which it had faced, but it was not clear to the Delegation whether the
same problems had arisen elsewhere or whether there were other issues of concern. In
summary, the Delegation believed that the Committee should reach a greater degree of
convergence on policy objectives and core principlesfirst, before it could enter into a
meaningful discussion of the international dimension. Inthislight if felt it was premature to
undertake the actions set out in decision paragraph 16 and could not support such action.

148. The Delegation of Boliviawished for its TCE-related comments on
WIPO/GRTKF/1C/8/4 to apply aso to the present document and expressed its thanks to the
Secretariat for the documents received. It agreed with the format of the documents and with
the option of being able to submit commentsin the future. It had the impression that all
Committee participants were committed to moving forward and making progress in these
issues which were of concernto all. It did not think that this was necessarily the case for all
member countries and this came as a surprise to the Delegation. The Delegation expressed its
willingness to be flexible at anational level so long as this was met with flexibility in other 1P
instruments. This was a document which it thought was afirst step and, if this Committee's
mandate was to be renewed or revised in another form, it hoped that this was going to lead to
further progress.

149. The Delegation of Norway commended the Secretariat for the high-quality document
WIPO/GRTKF/1C/8/5 and joined others in wanting to move this agenda a step forward. It
valued the contributions to document WIPO/GRTKF/IC/8/5 from various del egations and
NGOs. It recognized that it would not be possible to find consensus on WIPO/GRTKF/IC/8/5
inits present format. However, the Delegation found it extremely important to keep the
momentum in the Committee and emphasized that at this moment in the Committee’ s work
the main issue was not which form any principle at the international level should take but
whether the Committee participants could find agreement for the inclusion of such aprinciple,
combined with the necessary national and sectorial flexibility. The Delegation hoped that the
Committee could continue its work in finding possible ways to provide the necessary
recognition and protection of TK and TCEs and it fully supported the genera approach of the
document. It announced that Norway would provide its comments to the draft revised
objectives and principles by October 25, 2005.

150. The Delegation of the Islamic Republic of Iran thanked the Secretariat for all its efforts
in preparing the fruitful and informative documents on TK. Its general viewpoint had been
presented under the previous agenda item (on TCES/folklore) and, even though it would not
repeat this viewpoint, it applied equally to WIPO/GRTKF/1C/8/4. The Delegation was well
aware of the difficulty of preparing a neutral text that covered al the different views and
concerns. It needed to be recognized that according to its mandate, the purpose of the
Committee was the preparation of an international legally instrument with the materials
contained in the present text. In paragraph 3, the provisions focusing on protection against
misappropriation should be supportive of other internationa instruments with an IP nature.
Regarding the policy objectives the Delegation proposed specific wording, which it requested
should be included in the next revised draft at the next session of the Committee. In objective
(i) at the end of the paragraph the words “the developing countries and their” should be added
before “indigenous and local communities’. In objective (viii) the concern of the Delegation
was the repression of the misappropriation of TK internationally. The same concern applied
to objective (x). In objective (xi) the nature of TK and its ownership in developing countries
was different. While the approach of private law could therefore not be accorded to meet
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such a problem, the existing IP and national regimes could play a complementary role.
Whereas the Committee was discussing the objectives, objective (xii) could be categorized
into the implementing mechanism. Furthermore the word “protection” should replaced
“compensation.” Regarding paragraph 2 of the background document, the Delegation
questioned why there was still such a strong emphasis on the need for communities
consultation, when it was assumed in paragraph 16 of the document that the text was final and
the countries had been requested to provide the final wording. In relation to the General
Guiding Principles, the Delegation made specific suggestions for wording, in particular that in
item (b) the term “misappropriation” should be placed in the title as amajor problem. In
addition, the international approach of this principle should be reflected in the text. In guiding
principle (c) there needed to be a balance between protection and accessibility. There also
needed to be afocus on international enforcement mechanisms. In guiding principle (d), the
flexibility of countriesin the international context had been ignored. In paragraph 2 of
guiding principle (e) the distribution of benefits should be supportive of the development
approach of the CBD. In guiding principle (f), the idea of mutually agreed terms was
arranged while the role of the government as a negotiator and partner in international
discussions for developing a supportive international P instrument should be taken into
account. Ininterpreting guiding principle (g) the precedent of international treaties without
national legisation like the Rome Convention should also be mentioned. In article 1 theissue
of misappropriation was an important subject and the international aspects and dimension of
these criteria should be highlighted. In subparagraph (iv) of article 1, the word “ protection”
should be replaced by the word “compensation”. In paragraph 4 of Article 6 the
administrative, criminal and civil remedia tools should be introduced as alegal means. In
Article 7 the principle of prior informed consent had been narrowly analysed and thisissue
should be developed in an IP context. In Article 12 the issues of access had been highlighted,
however due to the nature of IP it needed to be balanced with protection. Regarding
WIPO/GRTK F/I1C/8/6, the General Assembly had at its 30™ session clearly mandated the
Committee to focus on the international dimension. In an intergovernmental organization
with the participation of Member States, the international dimension of an instrument could
not be analyzed with a private law approach. Genetic resources, traditional knowledge and
folklore and the ownership of such resources, taking into account its complexity, had their
own characteristics and could not ssimply be accorded with existing IP law. In this context,
the presence of States and an international instrument made sense. The Delegation supported
the continuation of the work of the Committee and expected all States to be mutually flexible
to have areasonabl e protection system. The Delegation announced that it would submit its
other viewpoints before the date mentioned in paragraph 16(iv).

151. The representative of the Kaska Dena Council thanked the Secretariat for itslaudable
devel opment of WIPO/GRTKF/IC/8/5 for this Committee’ s consideration. From his
perspective, it was apparent that the Secretariat had accommodated many of the concerns of
indigenous peoples in the progress of this document. Indigenous peoples were supportive of
the continuing advancement of these evolutionary objectives, guiding and substantive
principles. Asagenera observation, he observed that it was clear from the discussion among
Member States that there was substantial disagreement regarding the legal nature of the
revised provisions, particularly whether the means of those provisions would be international
legally binding or not. On the one hand, he could understand the position of developed
countries, such as Canada, that agreeing to alegal binding agreement as an end without
knowing the content was like signing a blank contract. On the other hand, the call for
immediate action proposed by Member States within the developing world struck a positive
chord with many indigenous peoples. From the Kaska Dena Council’ s perspective, he had
approached these discussions on awithout prejudice basis. His position had been based upon
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the principle of prior informed consent. In other words, prior to determining whether to
consent to alocal, regional, national or international instrument protecting TCEs and TK,
indigenous peoples would have to be informed of its content and ramifications. Therefore, he
had always supported the fuller development of the Committee’s work without
predetermining the outcome. Like all Member States, he had aways taken the position that
he would have the sovereign right to say no. With respect to the proposal made by Canada
that had been opposed by many of developing countries, it did not on its face appear
progressive. It appeared as though the discussion between the eighth and ninth sessions of the
Committee would be strictly restricted to objectives and general guiding principles and that
the substantive principles would be set aside. While it was appealing to ssmply oppose
Canada' s proposal, asit appeared to undermine the substantive work, in which all Committee
participants had so heavily invested, he suggested a constructive way forward that may strike
abalanceto alow a“staged” process. Herecalled that at the seventh session of the
Committee, the draft decision contemplated an inter-sessional working group or experts
groups that might further the two draft documents. He recalled that at the time the primary
obstacle to the establishment of such aworking group was alack of funds within the WIPO
budget. He sought clarity from the Secretariat whether this inability to fund a working group
remained. If such aworking group could occur perhaps a middle ground solution might be
thefollowing: (a) an open-ended inter-sessional working group could examine the objectives
and guiding principles — its results being sent to the ninth session of the Committee for its
consideration, and (b) paragraph 21 could remain intact, allowing the document in its entirety
to be commented on by the prescribed date. The representative then made several specific
textual comments for incorporation into the next draft of the present document. With respect
to article 1, subparagraph 3(i), which included legal means to be considered as acts of
misappropriation, he requested to add the terms “duress’ and “ acts of omission.” These terms
spoke to the inequitable balance of power that many Indigenous Peoples find themselves.
With respect to Article 2, subparagraph 1, which spoke of arange of legal measuresto protect
against misappropriation, he submitted that to ensure consistency throughout the document a
reference to “indigenous customary law and protocols’ be added to the suite of legal
instruments. He aso submitted the addition of areference to “applicable constitutional and
treaty law related to Indigenous Peoples’ and explained that in Canada, section 35 of the
Constitution explicitly recognized and affirmed the existing rights of Aboriginal peoples,
including the rights of First Nations, Inuit and Metis peoples. He believed there was a
substantial role for Aboriginal and treaty law in the Canadian context in protecting the rights
of Aboriginal peoplesto their TK. Finally, with regard to the comments of the Delegation of
Canada, respecting providing financial support for national Aboriginal organizationsto this
session and encouraging their submissions to the Secretariat on this document, he was
appreciative of this supportive language. As hewas aregiona Aboriginal organization he had
therefore been excluded from funding support. He appealed to Canadato provide funding to
support both national and regional Aborigina peoples organizations to enable their
submissions on the draft provisions and attend the next Committee session. He also reminded
the Government of Canada of its fiduciary duty to consult and accommodate Aborigina
peoples upon “knowledge, real or constructive, of the potential existence of the Aboriginal
right or title and contemplates conduct that might adversely affect it”. Thisfiduciary duty had
recently been affirmed by the Supreme Court of Canada. If Canadawastruly in good faith
with respect to its commitment to domestic consultations, it was necessary to commence these
consultations immediately.

152. The Delegation of Indonesia expressed its appreciation for the draft principles contained
in WIPO/GRTKF/1C/8/5 and reiterated Indonesia’ s position that it fully supported the
implementation of the principle of flexibility in order to give more room for the respective
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governments in drafting their national legislation on the protection of TK. The Delegation
was of the view that these principles should not frail the Committee members' commitment to
establish an internationally binding instrument. On specific suggestions for the wording of
the draft principles, the Delegation suggested that, regarding Article 1.3(ii) somewhere it
needed to be indicated that within each national system of legislation there should be a clear
structure of parties that had the authority to give prior informed consent. Thiswas also
related to Article 7. Regarding Article 5 on the beneficiaries of protection it should be noted
that they might consist of alarge society and not just a small scale ethnic community.
Moreover, population mobility might end up in the establishment of awhole colony of an
ethnic group so it meant that there were different dimensions and different scopes of the
related traditional communities or societies. Regarding Article 6.5, stating that customary law
in local community might play an important role in sharing benefits that may arise from the
use of TK. However, the right of the community should not undermine and should be done
according to local and national law. Regarding Article 7.2 the document stated that “holder of
traditional knowledge shall be entitled to grant prior informed consent for accessto TK, or to
approve the grant of such consent by an appropriate national authority”. The Delegation
proposed that instead of “or” the wording used should be “and to approve the grant of such
consent”. Regarding Article 9 on duration of protection, it proposed not to oblige a specific
duration of protection in case of more extensive protection of TK. Rather, it should be an
option of the respective State.

153. The Delegation of India noted that the documentation for the current session, in
particular WIPO/GRTKF/1C/8/5, was a considerable advance on the documentation that had
been made available at earlier sessions. In terms both of the format and of the content, the
change was welcome. The Delegation felt the Committee should be working towards
something that was more binding and the treaty format was appropriate to that circumstance.
However, some elements in the document had been carried over from earlier documents with
which the Delegation had not been comfortable. For example, the Delegation had not
supported on an earlier occasion the options that were still available that included private law
contract arrangements. The arrangement that would be eventually agreed upon must be based
on something other than contract law. Concerning the protection of TK, there was awelcome
inclusion in the policy objectivesin paragraph 14, which, read with the chapeau, effectively
said that the protection of TK should aim to contain the grant or exercise of improper
intellectual property rights over TK and associated GR by requiring in particular, asa
condition for the granting of patent rights a patents applications convention involving TK and
associated GR, the disclosure of the source and country of origin of those resources aswell as
evidence of prior informed consent and benefit-sharing conditions have been complied with in
the country of origin. The Delegation welcomed this reference and expressed the view that
this provision should be mandatory. If it were optional, it would add little value because the
international law on this subject aready entitled countries to have such an arrangement.
Added value would come only if this were a mandatory requirement on all countries; the two
words “by requiring” created a mandatory emphasis. The Delegation was uncomfortable with
the corresponding section on the international dimension because the corresponding article
spoke essentially of national treatment, which was only one aspect of the international
dimension, and aless important aspect of the international dimension that devel oping
countries had referred to at earlier sessions. When developing countries spoke of the
international dimension, they referred more to obligations of the users of TK rather than the
rights of those users. The national treatment approach really referred to the rights of the users
of TK. Developing countries felt that there should certain obligations upon the users of TK,
for example in respect of disclosure. The article on the international dimension was weak and
should therefore be complemented by a mandatory disclosure obligation applied to users of
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TK, especialy the TK that is associated with GR. The Delegation was disappointed to hear a
discordant note from some del egations who had spoken of their unhappiness with the format
of these documents and spoke of them as ‘ premature’. The Delegation recalled that both the
SPLT process in the SCP and the genetic resources question in the Committee were
commenced around the same time, namely the second half of 2000, following the conclusion
of the diplomatic conference for the Patent Law Treaty. The Delegation had been repeatedly
been told that that the SPLT process was not moving fast enough and had become
unmanageable, and that different processes should accordingly be developed. The same
delegations seem to have a diametrically opposite position regarding the pace of progressin
the present Committee. The Delegation called for greater consistency in the approach of
various del egations when considering issues of primary concern to them as against those of
primary concern to developing countries. By flagging these issues, the Delegation aimed to
work towards an approach that would be more likely to produce a consensus. Thiswould
include a binding document with a special focus on the international dimension, the
importance of which developing countriesin particular had consistently stressed.

154. The Delegation of Nigeriathanked the Secretariat for the revised objectives and
principles on the protection of TK contained in WIPO/GRTKF/IC/8/5. In addressing the
present agendaitem, Nigeria wished to adopt its earlier comments on WIPO/GRTKF/IC/8/4
and wanted them to be also noted in the context of the present agendaitem. The Delegation
had taken a close look at WIPO/GRTKF/IC/7/5 upon which the present document was built
and did indeed see some departure in matters of style and structure, but it was the
Delegation’ s view that although these differences might be perceived as pointing the future
work of the Committeein a particular direction they werein fact not aradical departure from
the genera trend of the work of the Committee as understood by the African Group, at |east
not in content and substance. The Delegation was therefore hoping that al Delegations would
find it possible to continue to make their comments available, accepting that this should not
necessarily be understood as an acceptance of a particular form or forms. The Delegation
supported the suggestion that the work of the Committee continued towards evolving an
international legally binding instrument, since, even more than expressions of folklore, the
protection of TK was of great economic importance to Nigeria. Subject to the extension of
this Committee’ s mandate, Nigeria welcomed the possibility of submitting more detailed
comments on the draft substantive provisions by October 28, 2005.

155. The Delegation of Morocco, speaking on behalf of the African Group, thanked the
Secretariat for preparing this detailed document on the revised objectives and principles,
which was able to define the legal ideas behind protecting TK. The African Group especially
welcomed the fact that several of its proposals had been taken into account in this document.
These proposals, the Delegation recalled, had been the object of wide support in previous
sessions of the Committee. The African Group welcomed in particular the place given to
article 1 asapriority goal in protecting TK. The African Group was convinced that this draft
provision was a solid foundation for developing alegal instrument that was binding and that
took into account existing international instruments. It noted that this instrument could only
become more concrete through the General Assembly of WIPO and the approach proposed by
the African Group. If the Committee were to reach afrustrating point, that could be
problematic and harmful to the analysis of the present document. The African Group would
contribute to the processin order to achieve aresult that lived up to the expectations of the
Member States. The African Group would submit written proposals later in order to improve
the provisions found in the present document.
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156. The Delegation of Kenya associated itself with the statement made by the Delegation of
Morocco on behalf of the African Group. It welcomed the invitation to provide more detailed
comments within the deadline of October 2005. The Delegation acknowledged with
appreciation the effort of the Secretariat in the preparation of the revised draft policy
objectives and principles for the protection of TK. It believed that this document formed an
important milestone in the work of the Committee, for it had traveled along way to come to
the present position. The Delegation fully supported this document and it was the
Delegation’s desire to see further development of this document through wider dissemination.
This would enable consultations and expert review by the wider group of stakeholders, which
may include the indigenous and local communities as well. It appreciated that the current
document was based entirely on the comments and specific suggestions that were made at the
Committee' s seventh session. The Delegation felt that this document formed an important
basis for constructive pragmatic debate on the issue of the protection of TK. It believed that
without an international instrument to protect TK, the national effort of Committee members
would be afutility. The absence of such protection allowed the continued misappropriation
and misuse of TK to the detriment of Kenya'slocal communities who continued to liein
abject poverty while this debate continued. For al of these reasons, the Delegation believed
that the Committee members should give the Committee the mandate to carry forward this
process, while allowing for further debate on issues that required more detail. The mandate to
carry this process forward to itslogical conclusion would be the formulation of alegaly
binding instrument to protect TK at the international level.

157. The representative of the Internationa Institute for Environment and Devel opment
(I1ED) explained that I|ED was working with a group of indigenous and research
organizations undertaking research on TK systems and the role of customary law in the
protection of TK, in Panama, Peru, Kenya, Chinaand India. On behalf of this group of
researchers, she submitted afew key comments with respect to WIPO/GRTKF/IC/8/5 and
announced that 1ED would submit further detailed comments in writing. The revised Policy
Objectives contained a number of positive elements. for example objective (iii) on ‘Meeting
the needs of holders of TK’, and objective (iv) on * Promoting the conservation and
preservation of TK and TK systems’. These objectives were critical for any mechanism of
TK protection. However, they required further elaboration in order to provide amore
practical orientation. In particular, there was a need for recognition of the links between TK
and the components of knowledge systems —i.e., biological and genetic resources, landscapes,
cultural values and customary laws —which formed an integral and inseparable part of many
knowledge systems and which were vital for the preservation of TK. In particular,
safeguarding rightsto traditional resources and territories was critical for maintaining and
strengthening the internal transmission of knowledge. The need to ‘recognise the holistic
nature of TK’ was included as part of objective (i). Given the fundamental importance of this
for safeguarding TK, she felt that this should be elevated to a separate Policy Objective
additional to “Recognise value.” She proposed the following wording for incorporation into
the next draft: “Recognise the holistic nature of traditional knowledge, innovations and
practices of indigenous peoples and local communities, which are often collectively held and
inextricably linked to traditional resources and territories, including biological and genetic
resources, cultural and spiritual values, and customary laws shaped within the particular
socio-ecological context of communities.” Similarly, she felt that the holistic character of TK
should be reflected in the definition of TK in Article 3 of the substantive provisions. The
definition as currently worded focused on the intellectual component of knowledge systems
and did not reflect the distinct collective and holistic nature of TK systems. She proposed that
the following definition be used instead: “Knowledge, innovations and practices of
indigenous peoples and local communities which are often held collectively and inextricably
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linked to traditional resources and territories; including the diversity of genes, varieties,
species and ecosystems; cultural and spiritual values; and customary laws shaped within the
socio-ecological context of communities.” She supported the comments made by the
representative of the Saami Council on the requirement to “operate consistently with” other
international instruments and processes, in particular regimes that regulate access to and
benefit-sharing from GR. This requirement created a direct tension with the protection of
rights of TK holders, because such regimes recognized the sovereign rights of States over
natural resources without aso recognizing the rights of communities over biological resources
and traditional varieties. Specific reference should aso be made to the need for consistency
with human rights covenants and indigenous rights instruments and processes, such as ILO
Convention 169. Without this, the objective did not amount to protection of rights over TK.
Finally, in relation to the substantive provisions, Article 13 essentially gave national
authorities the authority to decide over the use of TK of indigenous and local communities,
including determining whether misappropriation had occurred, whether PIC had been granted,
fair and equitable benefit-sharing, and whether aright had been infringed. She felt that the
emphasis should be on the role of national authorities to empower and assist TK holders to
decide over access to and use of their knowledge, as per policy objective (v). Otherwise the
objective and principles risked becoming another means by which traditional forms of
governance would be eroded, and hence by which TK itself might be eroded.

158. The representative of the United Nations Permanent Forum on Indigenous Issues
(UNPF) advised that in January 2005 the UNPF had hosted a UN expert seminar on free,
prior and informed consent and indigenous peoples. Severa interventions had been made
referring to the principle of prior and informed consent in the WIPO documents. This
included the WIPO/GRTKF/1C/8/5 which was before the Committee now and the report of
the UN Expert Seminar might thus be helpful for the Committee' s future discussions. The
seminar had reviewed the concept of free, prior and informed consent from the perspective of
an emerging consensus on the definition and its methodology. It had looked carefully at the
elements of free, prior and informed consent, when it should occur, and how it could be
expressed. Alsoin July 2005, the Working Group on Indigenous Peoples would have before
it alegal commentary which might also be valuable for future work. She suggested that
perhaps the Report could be made available to the Delegations present.

159. The representative of the International Plant Genetic Resources Institute (IPGRI)
explained that she was speaking as an observer for the fifteen International Agricultural
Research Centers (IARCS) of the Consultative Group of International Agricultural Research.
She assured that IPGRI supported the Committee’ s working effortsin reaching a
comprehensive and effective protection of TK. She recalled that two years ago WIPO and
IPGRI, on behalf of the System-wide Genetic Resources Program (SGRP) of the CGIAR, had
agreed to link the System-Wide Information Network on Genetic Resources database
(SINGER) to the WIPO On-line Portal of Databases and Registries Concerning Genetic
Resources, to be potentially included in patent offices' prior art searches. Details concerning
SINGER and thislink to the WIPO Portal were provided in paragraphs 2.2, 2.3 and the Annex
of WIPO/GRTKF/IC/5/6. SINGER provided access to passport, characterization and
evaluation data on over 600,000 accessions of crop, forage and agro-forestry plants that were
currently held in the ex-situ collections of the CGIAR Centers. She reminded the Committee
that most of those accessions, since 1994, were placed “in trust” for the International
community through an agreement between the IARCs of the CGIAR and FAO. It was
important to stress that the cooperation between WIPO and the CGIAR Centres contributed to
encourage nationa patent offices to include SINGER in their prior art searches. This might
be avery useful strategy that aimed to ensure that no one took out IP rights on material held
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in trust by the CGIAR Centres, following the 1994 agreement. The CGIAR Centres were
pleased to observe that a lot of progress had been achieved in the Committee since the last
meeting, regarding building a consensus on the protection of TK through the concept of
“misappropriation”. IPGRI generally endorsed the ideas expressed in WIPO/GRTKF/1C/8/5,
including Article 3 of Part 111 entitled “ Substantive principles and commentary”, dealing with
the “ General scope and subject matter” of the protection of TK. In particular, IPGRI agreed
with the recognition of “the dynamic and evolving nature of TK and the nature of TK systems
as frameworks of ongoing innovations’. For many years now, the CGIAR Centers had
worked with local farming communities and others to understand the subtleties of GR for
food and agriculture and how they are used and managed. One result had been the
understanding of the role of farmersin creating, maintaining and enhancing almost all the
plant genetic resources for food and agriculture in the world. The CGIAR Centres had aso
gathered insights into the history of crop genetic resources and the links between TK and GR.
The CGIAR Centres were persuaded that any efforts to assign rights to knowledge or GR
would have to take into account existing informal systems of exchange and innovation. Any
changes should complement farmers’ activities, encouraging them to continue and deepen
their current activities, and should guard against efforts that would even inadvertently
persuade farmers to behave differently. She stressed the importance of reaching a
comprehensive understanding and a global appreciation of the Committee’ s mandate.
Therefore, in considering its future possible program of work regarding IP options associated
with GR, the Committee should always recall decisions that had been made, and priorities that
had been set, in other fora, such asthe CBD’s Conference of the Parties, and, especially the
International Treaty on Plant Genetic resources for Food and Agriculture’s Governing Body
and the FAO’s Commission on Genetic Resources for Food and Agriculture. In conclusion
she emphasized that the 15 Future Harvest Centres of the CGIAR stood ready to assist in any
way they can in the Committee' s deliberations.

160. The Delegation of Trinidad and Tobago hoped that as the Committee' s debate
progressed, it would find more and more common ground upon which to continue building. It
recalled that the Caribbean region consisted of a number of small states. Trinidad and Tobago
had a population of just over 1.3 million people and cultural manifestations were derived from
African and Indian ancestry and various European influences. Trinidad and Tobago was still
avery young society, being independent only since 1962. The TK and customs that it had
developed were very important to its identity and nationhood. They were critical to its social
and economic well being. The Delegation therefore felt strongly that TK ought to be
protected against unfair exploitation. National, regional and importantly, international
measures for the protection of TK were going to be vital to the efforts at home. In thisregard,
the Delegation looked forward to al Committee members cooperation. It recognized the
tremendous amount of work that had gone into the documents, and while it valued the
contribution of al Delegations, and it understood a need for caution, it did see the need to
move forward. It agreed that consensus for the documents in their present form might be
elusive, but it saw a commitment on the part of Members to find solutions, and thisit felt was
happening. It therefore wished to give an undertaking to make written comments on the
documents by the deadlines given at paragraphs 21 and 16 of WIPO/GRTKF/IC/8/4 and
WIPO/GRTKF/1C/8/5 respectively. In closing, it thanked the Secretariat of WIPO for the
extraordinary quality of documents that had been made available to the Committee, and it
pledged its continued support for the work of the Committee.

161. The representative of the World Conservation Union (IUCN) recalled that [IUCN had
followed the work of the Committee and over the past five years had taken note of the
technical information that had come out of the Committee. She had been particularly
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interested in the discussions on biodiversity and its various forms, particularly at the
international, national and regional levels. She had analyzed the various elements of the work
of the Committee and had participated in e-forums with ninety participants from various
regions to stimulate discussions on the topics that the Committee was now considering. She
stated that the Committee participants needed to take an integrative approach regarding IP
protection. Agreement on the goals and scope needed to have the goal of protecting
indigenous peoples and cultures, also the Committee needed to highlight TK globally,
particularly conservation and the defense of biodiversity and sustainable development. This
was key since the Committee was in the process of establishing fair criteriafor justice. She
also felt the need for harmonization and synergies among al discussion fora, particularly
regarding access to biological resources taking into account the TRIPS Agreement and the
WTO and its discussionsto protect TK. The Committee needed to bring this together in one
document and have an integrative approach to define standards at the international and
regional levels. She also needed to establish clearly the scopes and areas of competencein the
various fields and it should decide whether this should be binding or not. Everyone needed to
be very critical and careful during the Committee discussions when it discussed the role and
the mandate. Thisrole could only take place with the full participation of indigenous peoples
and she truly hoped that the voluntary contribution fund would be set up for thisgoal. The
IUCN was convinced that aternatives defined by the Committee would contribute to
biodiversity and sustainable development as well as the respect of indigenous peoples and the
revitalization of TK. Thusthe I[UCN, asin the past, would do everything it could to help the
Committee in considering and analyzing relevant issues.

Decision on Agenda Items 8 and 9: Folklore/Traditional cultural expressions and
Traditional knowledge.

162. The Committee agreed that there was broad support for the process and
work being undertaken within the Committee on TCEs and TK.

163. The Committee discussed documents WIPO/GRTKF/I1C/8/4 and
WIPO/GRTKF/1C/8/5 and noted the diverse views expressed on these issues.

164. The Committee took note of the contents of document
WIPO/GRTKF/IC/8/10 (‘ Update on Legal-technical Assistance and Capacity
Building Activities').

165. The Committee took note of documents WIPO/GRTKF/I1C/8/7 and
WIPO/GRTKF/IC/8/8.

Décision en ce qui concerne les points 8 et 9 de |’ ordre du jour : expressions
culturelles traditionnelles/folklore et savoirs traditionnels

162. Lecomité est convenu que le processus et les travaux menés dans le cadre
du comité au sujet des expressions culturelles traditionnelles et des savoirs
traditionnels ont recueilli un large soutien.

163. Le comité aexaminé les documents WIPO/GRTKF/IC/8/4 et
WIPO/GRTKF/IC/8/5 et apris note des divers points de vue exprimeés sur ces
guestions.
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164. Lecomité apris note du contenu du document WIPO/GRTKF/IC/8/10
(“Actualités concernant les activités d’ assistance juridique et technique et de
renforcement des capacités’).

165. Lecomité apris note des documents WIPO/GRTKF/IC/8/7 et
WIPO/GRTKF/IC/8/8.

Decision sobre el punto 8y el punto 9 del orden del dia: Expresiones culturales
tradicionales/folclore y conocimientos tradicionales

162. El Comité convino en que se ha manifestado un amplio apoyo al procesoy a
lalabor emprendidos por € ComitéenloreativoalasECT y alosCC.TT.

163. El Comité examino los documentos WIPO/GRTKF/IC/8/4 y
WIPO/GRTKF/IC/8/5, y tomd nota de las distintas opiniones expresadas sobre
esas cuestiones.

164. ElI Comitétomd notadel contenido del documento WIPO/GRTKF/IC/8/10
(“Informe actualizado sobre las actividades de asistenciajuridicay técnicay de
creacion de capacidad”).

165. El Comitétomo nota de los documentos WIPO/GRTKF/IC/8/7 y
WIPO/GRTKF/IC/8/8.

AGENDA ITEM 10: GENETIC RESOURCES
166. At the request of the chair, the Secretariat introduced document WIPO/GRTKF/IC/8/9.

167. The Delegation of Peru introduced document WIPO/GRTKF/IC/8/12 and described the
newly formed National Commission for the Protection of Accessto Peruvian Biological
Diversity and to the Collective Knowledge of the Indigenous Peoples (National
Anti-Biopiracy Commission). The Delegation explained that National Anti-Biopiracy
Commission reported in the subject document potential cases of biopiracy involving Peruvian
resources and TK of Peru’sindigenous peoples. The Delegation reflected on the need to
organize and systematically identify potential misappropriations of GR and TK in order to
prevent improper patent grants. The need for a mandatory requirement for disclosure of
origin implemented through amendment of the TRIPS agreement was emphasi zed.

168. The Delegation of Luxembourg on behalf of the European Community and its Member
States supported ongoing work on defensive protection and disclosure requirements. The
Delegation welcomed in particular suggestion in paragraph 49 of WIPO/GRTKF/IC/8/9 that
the activities completed for TK could be translated. The Delegation invited continued
collection or drafting of guide principles. In connection with disclosure requirements, the
Delegation supported devel opment of regime as proposed in WIPO/GRTKF/1C/8/11 and
invited future discussions in line with the proposals in that document. The Delegation pointed
out that the European Community and its Member States were committed to development of a
system to track inventions or patent applications involving GR that would be universal and
binding. The Delegation proceeded to summarize substantive proposals madein
WIPO/GRTKF/IC/8/11.
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169. The Delegation of Japan observed that disclosure of origin of GR had been discussed in
several forums and expressed its strong view that such a disclosure requirement could not be
justified in the patent system. The Delegation urged that future discussions of this disclosure
issue should occur here in this Committee because of its expertise. The Delegation expressed
continued interest in participating in such discussions from the technical point of view and to
deepen understanding of the issue. The Delegation aso noted WIPO/GRTKF/IC/8/12
submitted by Peru and reported its present understanding that none of the listed Japanese
applications or patents involved instances of biopiracy. The Delegation further pointed out
that many of the GR referred to in the subject document were well known around the world
and many were cultivated in Japan and in Indonesia.

170. The Delegation of Switzerland commented that WIPO/GRTKF/1C/8/9 provided a useful
overview of ongoing work in the WIPO and in other forums. With reference to Annex 2, the
Delegation supported tasks identified in sections A.1 and A.2. In connection with section
A.3, the Delegation noted that not all patent offices conduct full searches. The Delegation
stated that there was no need for additional measures on access and benefit sharing issues
other than disclosure of origin or source. The Delegation expressed support for the
suggestionsin sections C.1 and C.2 but not those in section C.3. The Delegation recalled
proposals it presented on disclosure of source in May 2003 and in May and October 2004 and
noted that its proposals had also been submitted to the TRIPS Counsel and to the Convention
on Biological Diversity. The Delegation summarized the four policy objectives and eight
features contained in its previously submitted documents.

171. The Delegation of Bolivia asked the Secretariat to more clearly identify in the
Committee’' s mandate a basis for preparation of WIPO/GRTKF/1C/8/9.

172. The Secretariat responded to the inquiry from the Delegation of Boliviawith reference
to the mandate of the Committee and noted that the document was historical in nature and not
a presentation of new or additional proposals.

173. The Delegation of New Zealand expressed appreciation for WIPO/GRTKF/IC/8/9 as a
useful reminder of work done to date and noted that it was careful not to support one approach
over the other. The Delegation further stated that it was supportive of possible tasks
identified in section A/3 of the subject document but not necessarily of tasks in section A/2 as
additional resources would appear to be required. The Delegation indicated support for work
on benefit sharing terms and particularly development of a guide useful to those with little
experience in access and benefit sharing agreements. In connection with disclosure, the
Delegation suggested that the Committee could consider technical issues contained in the
study prepared for the CBD without inhibiting discussion or action on disclosure in other
forums including other committees at the WIPO.

174. The Delegation of Brazil emphasized that preventing misappropriation of GR and TK
was acrucia national issue and that it isaglobal problem requiring international cooperation
and safeguards. The Delegation identified as crucia measure establishing within the patent
system arequirement of disclosure of origin or source of GR and TK. The Delegation of
Brazil explained that establishing minimum international standards of protection and
prevention of misappropriation was alegacy of multilateral negotiations that resulted in the
TRIPS agreement and that the Delegation had proposed amending TRIPS to include a
disclosure of origin requirement in the current round of Doha negotiations. The Delegation
indicated that amendments to WIPO treaties should be addressed in a manner consistent with



WIPO/GRTKF/I1C/8/15 Prov.
page 91

the changes proposed to the TRIPS agreement. Amendment of TRIPS was described as
essential because it contains a framework for enforceable minimum standards of protection
with teeth. The Delegation stated that Brazil and other countries were owed such an
amendment by the international community in order to rebalance the international systemina
way that accounts for the interests of developing countries. The Delegation of Brazil
emphasized that these are technical, moral and political issues and that nothing less than
mandatory disclosure obligations through amended treaties would be acceptable.

175. The Delegation of Venezuela emphasized that prior informed consent of indigenous
peoples should always be obtained before access is permitted to their GR and TK and
explained that Venezuela s Constitution safeguards those rights. As aresult, supranational
regulation of those resources may violate the Constitution. It was explained that global
databases should receive consent of indigenous peoples.

176. The Delegation of Peru expressed support for amending TRIPS to include disclosure of
origin obligations as urged by Brazil. The Delegation also responded to the Delegation of
Japan by explaining that it had not asserted that all patents and applications listed in the
document submitted by Peru wereillegal or inappropriate; only that they are potential
instances of biopiracy and noted that an English definition of biopiracy may be located at
www.biopiracy.org.

177. The Delegation of the Islamic Republic of Iran repeated its view that a mandatory
disclosure obligation was needed, not simply additional exchanges of technical information or
experience.

178. The Delegation of Bolivia questioned whether the basis for the creation of
WIPO/GRTKF/IC/8/9.

179. The Secretariat recalled the evolution of the genetic resource and disclosure issue with
guotation from the First Session of the Committee and from Conclusions of the Chair in
subsequent sessions of the Committee which led to the item being maintained on the Agenda
for the present meeting.

180. The Delegation of Bolivia emphasized that WIPO was a Member-driven organization in
which al voices were to be heard.

181. The Delegation of India noted that the Secretariat had not been mandated to prepare the
subject document explicitly but its preparation may have implied that al of theissuesin the
paper may be pertinent to this agendaitem. It added that India had in place aBiological
Diversity Act, which prevented misappropriation through the patent system and explained that
it wanted similar mandatory international obligations with penalties. The Delegation was of
the view that the Committee needed to address these issues meaningfully. Unless that was
done, developing countries, keen to protect their GR from misappropriation, would begin to
question whether these discussions in the Committee would lead to any benefits for them.

182. The Delegation of the United States of America noted its written proposal on disclosure
contained in WIPO/GRTKF/1C/8/14 and the complexities of thisissue. The Delegation
expressed appreciation for WIPO/GRTKF/IC/8/14 on the Peruvian experience and suggested
Peru might use additional databases useful in identifying synonyms for technical names of
plant species and indicated that it would review the United States of America patents
identified in the subject document. The Delegation expressed concern that CBD definitions



WIPO/GRTKF/I1C/8/15 Prov.
page 92

should not be expanded and with the notion of retroactivity raised in this and other forums.
The Delegation also noted that many of the species listed in the paper were planted and were
available outside Peru. The Delegation expressed its view that the proposal by Luxembourg
on behalf of the European Community and its Member States may have the effect of
discouraging investment. The Delegation also emphasized that many policy objectives were
shared such as the need for prior informed consent, the need for equitable sharing of benefits,
and the need to prevent issuance of erroneous patents. Creating a new disclosure obligation
however, was not needed to accomplish these objectives. Asamegadiverse country the
United States of America was committed to preventing pirating of intellectual property and
other resources and remained interested in what members are seeking to achieve and finding
tailored solutions. The Delegation a so indicated that WIPO/GRTKF/1C/8/9 was a useful
compilation and it did not agree with those who had said this Committee’ swork on GR was
going nowhere.

183. The representative of the FAO observed that as WIPO/GRTKF/IC/8/9 showed, the FAO
and its International Treaty played very specific rolesin relation to food and agriculture.
Genetic resources for food and agriculture were categorically different fromwild GR. Ina
nutshell, bioprospection with wild resources was usually looking for asingle bioactive
chemical for pharmaceutical purposes, which was then synthesised and covered by a patent.
Plant and animal breeding cross and recross a very wide range of materials which were
themselves crosses made by farmers over up to 10,000 years of agriculture. For that reason,
all countries shared in the use and management of the overall portfolio of GR upon which
food security depended. All were therefore interdependent, so that al countries depended
largely on resources that were from outside their region. On average, countries depended for
about 70 per cent (for some countries, nearly 100 per cent) on materials coming from other
regions. Agricultural genetic policy had to address the question of how to establish
multilateral systems of conservation and sustainable use, and to promote food security and
economic devel opment throughout the world. It was clear that agricultural genetic resource
policy and intellectual property policy were separate things, and that there were separate
national and international bodies dealing with them. What was necessary was that they
should be synergy between sectors, with mutual respect for mandates. The International
Treaty on Plant Genetic Resources for Food and Agriculture provided specifically for access
and benefit sharing for its multilateral system. It was one of the only two legally binding
international agreements relating to access and benefit sharing for GR, the other than being
the CBD with which it isin harmony. Any arrangement that was finally agreed for the
disclosure of origin of genetic material in the context of patent applications should therefore
fully take into account the International Treaty. Any materials from its multilateral system
should therefore be declared specifically as coming from that system. In a previous meeting
of the Committee, the representative head suggested that when the origin of genetic material
of acrop covered by the Treaty’ s multilateral system was unknown, a solution that would
ensure benefit sharing would be to treat it as coming under the Treaty. Finally, the
representative noted with interest that Luxembourg had proposed that the CBD Clearing
House Mechanism should be informed of declarations of origin. When materials from the
Treaty’ s multilateral system were involved, any such arrangement should relate directly to the
International Treaty, and the information would need to go to the International Treaty.

184. The representative for the Consumer Project on Technology (CPTech) recalled that a
statement adopted in Casablanca on February 16, 2005 included arecommendation that the
Committee address issues of “sufficiency of disclosure and GR” with a*view to progressive
development and codification of international intellectual property law”. The WIPO General
Assembly had tasked the Director General in 2004 with a mandate to determine the date of a
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Standing Committee on the Law of Patents. The representative expressed concern that the
Casablanca recommendations may have exceeded the remit provided by the WIPO General
Assembly with respect to matters of substance, specifically, the SPLT negotiations and the
formulation of a program for future work for the SCP and the Committee. The representative
acknowledged and shared the concern that benefit sharing was inadequate when products that
rely on GR and TK are commercialized and noted that misappropriation of GR, TK and TCEs
was an important issue. In general, however, CPTech opposed new sui generis IP regimes
that create private monopolies on knowledge. The representative noted that Article 2 of
WIPO/GRTKF/1C/8/5 stated that the legal form of protection for TK “need not be through
exclusive property rights’ and may be implemented through a“range of legal measures”
including “laws governing unfair competition.” The representative stated that in the 6th
session of the Committee CPTech had noted the compensatory liability model as a possible
approach for addressing benefit sharing when a product is patented based upon TK or GR.
The representative further urged consideration of an approach similar to that taken by
Directive 98/44/EC of the European Parliament and of the Council (July 6, 1998) on the legal
protection of biotechnologica inventions, which includes an Article 12 requiring mandatory
compulsory licensing of biotechnological inventions and plant varieties. Thisdirective
provided for a mandatory cross license between patents and sui generis plant breeder rights,
when both the patent and sui generis rights apply to the same product. If such aregime were
designed so that the sui generis TK/GR regime was only enforced against the
commercialization of a patented product, it would address one of the most important areas of
mi sappropriation, without increasing the problems of monopolies on knowledge. The
representative also urged the Committee to consider the medical R&D treaty outlined in the
February 24, 2005, letter to the WHO, which proposed a system of credits to reward priority
R&D projects, that could be traded for money between countries, to meet their R&D
obligations. The representative also explained that the licensing strategy for software,
developed by Richard Stallman and others, had led to an important and effective legal strategy
for protecting community knowledge. The representative recommended preparation of a
paper by the International Bureau that described the foregoing model, and report on its
success in protecting the interests of the global community of software programmers.

185. The representative for the Third World Network (TWN) explained that a fundamental
principle of patent law was that life forms that are discovered are not inventions and thus are
not patentable. However, due to pressures from large corporations, particularly the
biotechnology industry, developed countries moved from prohibiting patenting of life forms
to alowing the patenting of life forms. The extension of patentability to selected life forms
and processes was “ globalized” through TRIPS. Inthe field of agriculture, many devel oped
countries alowed broad patents on plant varieties in an attempt to control the world’s staple
food crops. There were patents on varieties of soybeans, maize, wheat, potato and even on
rice. The representative recalled that in 1998 farmersin Indiaand Thailand protested against
patenting basmatti and jasmine rice by a company in the US. The representative explained
that allowing patents on life formsis no doubt the primary cause of an increase in the cases of
biopiracy today which is the second challenge faced. Most of the GR patented are from the
developing countries particularly the megadiverse countries. The value of germplasm from
devel oping countries to the pharmaceutical industry in the early 1990s was estimated to be at
least 32 billion US dollars per year. In agriculture according to one estimate by RAFI, genes
from the fields of developing countries for only 15 major crops contribute more than 50
billion dollarsin annual sales. The use of these GR from developing countries by
corporations in developed countriesis frequently based on TK of the indigenous peoples and
local communities. The representative explained that these figures and examples provided
strong evidence of “reverse transfer of technology” in which it is the poorer developing
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countries that are transferring their knowledge, and thus technology to the rich devel oped
world. This knowledge contributed enormously to the economies and social development of
the developed countries while the devel oping countries have gotten little reward for their
contribution and could likely end up paying large corporations a high price for the use of a
product from their own genetic resource. The representative of TWN narrated several
additional examples to show that unfair trade terms existed and needed to be addressed. The
representative urged that patents on life forms be banned and that this action be given
consideration by the Committee and in the Standing Committee of Patents. The
representative also urged requiring patent applicants to disclose the country of origin of the
genetic resource, to show that prior informed consent of those countries has been obtained,
and to provide evidence of benefit sharing at the level demanded by the holders of the
knowledge or genetic resource. In addition stringent sanctions for failure to disclose
including revocation of patent granted were recommended. The representative emphasized
that for this purpose a mandatory legally binding international regime is necessary. The
representative complained that developed countries repeatedly sidelined any discussion on
these matters and used the Committee as an excuse not to discuss these issues in other more
relevant forums such as in the Standing Committee of Patents. The representative reminded
devel oped countries that when the TRIPS regime was imposed on developing countries it was
done on the pretext that innovators need to be rewarded for their creative works. The only
innovators that have benefited from the TRIPS regime are from the developed countries. The
devel oping countries were victims.

Decision on agenda Item 10: Genetic Resources

186. The Committee took note of documents WIPO/GRTKF/1C/8/9,
WIPO/GRTKF/I1C/8/10, WIPO/GRTKF/I1C/8/11, WIPO/GRTKF/IC/8/12,
WIPO/GRTKF/I1C/8/13 and WIPO/GRTKF/IC/8/14, and further took note of the
diverse views expressed on this issue.

Décision en ce qui concerne le point 10 de I’ordre du jour : ressources génétiques

186. Lecomité a pris note des documents WIPO/GRTKF/IC/8/9,
WIPO/GRTKF/1C/8/10, WIPO/GRTKF/IC/8/11, WIPO/GRTKF/1C/8/12,
WIPO/GRTKF/IC/8/13 et WIPO/GRTKF/1C/8/14, ainsi que des divers points de vue
eXPrimes sur ce point.

Decision sobre el punto 10 del orden del dia: Recursos genéticos

186. EI Comitétomo nota de los documentos WIPO/GRTKF/1C/8/9,
WIPO/GRTKF/I1C/8/10, WIPO/GRTKF/IC/8/11, WIPO/GRTKF/1C/8/12,
WIPO/GRTKF/1C/8/13 y WIPO/GRTKF/1C/8/14, y de | as distintas opiniones
expresadas sobre esa cuestion.

AGENDA ITEM 11: FUTURE WORK

187. The Delegation of Luxembourg, on behalf of the European Community and its Member
States noted with satisfaction the progress that this Committee had made. The Delegation
expressed its belief that further discussion could bring important benefits, in particular
through increased participation in and contributions to the Committee’ swork. In this respect
the Delegation continued to support and welcomed the participation of indigenous and local
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communities, and expressed its continued commitment to the establishment of avoluntary
contribution fund for this purpose. The Delegation supported calls for wider stakeholder
consultation in the area of TCEs and further development of internationa non-binding sui
generis models for the legal protection of TK. Future work could further refine draft
objectives and principles and bring greater clarity and legal certainty to proposed provisions
and definitions. In the area of GR, the Delegation recalled the submission by the European
Community and its Member states of a proposal on disclosure requirements for source/origin
of GR and associated TK in patent applications. The Delegation believed that consideration
of thisissue should be an important task for the Committee and that such a serious proposal,
falling clearly within the existing mandate, was entitled to proper discussion within the body
where the proposal was made. The Delegation urged that any renewal of the mandate should
cover al three issues which the mandate has covered up to now.

188. The Delegation of the Republic of Korea noted that the Committee had made valuable
contributions to the areas of focus, that the work of the Committee has thus far been of great
importance. It welcomed and supported future work of the Committee. The Delegation also
pointed out, however, that in spite of the efforts made over the past few years, the Committee
has been unabl e to produce any substantial outcomes for protecting GRTKF. In this context,
the Delegation urged all members to remain open-minded so that a consensus could be
reached in order to realize an effective protection system of GRTKF. The Delegation
commented on two areas of future work for the committee. It stated that to protect TK
effectively, it isimportant to standardize the data fields for databases of TK. Construction of
an international standard would help accelerate the discussions for protecting TK. The second
area was development of suitable tools for access and benefit sharing. The Delegation urged
member countries to share their experiences in relation to contracts on GR and benefit sharing
and encouraged the Committee to continue collecting and distributing any relevant
information from the experiences of the Member States as they would be helpful in
developing model contracts. In addition the Delegation stated that before explicitly
discussing access and benefit sharing, it would be desirable to devel op suitable tools for
evaluating the contribution of GR to inventions.

189. The Delegation of Nigeria supported the statement made by South Africa on the future
work of the Committee and noted in particular that the Committee has done immense and
appreciable work, given the limited obvious constraints and the very delicate nature of the
issues. The delegation welcomed the call for an extension of the mandate of the Committee
and hoped that the international bureau would continue to support indigenous and local
communities as well as support the continued participation of delegates and representatives.

190. The Delegation of Norway supported further work in the Committee with regard to
TCEsand TK. Inthisregard, the entire contents of WIPO/GRTKF/1C/8/4 and
WIPO/GRTKF/1C/8/5 should form an integral part of the extended work program. The
Delegation emphasized that it had an open mind with regard to the final outcome of the
Committee’ swork. The delegation noted that it had on several occasions, asked vital
guestions about the rel ationship between positive and defensive TK protection, about the
balance between what is needed at the international level vsthe national level, about how to
achieve the necessary flexibility to encompass sectorial needs, but no responses had been
provided. The Delegation emphasized that thereis still aneed to discuss TK and TCE
protection further. The Delegation disagreed with suggestions to eliminate the topic of
genetic resources from the agenda. Aswith TK, there were many unanswered questions of
fundamental importance and technical issues that this Committee is well suited to discuss.
The Delegation joined representatives of indigenous organisations who expressed
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disappointment that a funding mechanism was not agreed upon for the participation of
indigenous and local communities.

191. The Delegation of Indiaindicated that over the prior sessions, some convergence had
occurred concerning TK and TCEs/folklore. Unfortunately, there was little progressin
relation to GR. If issues relating to GR that were important to developing countries were not
addressed meaningfully in the Committee, the question that would arise is whether the subject
might be better addressed in other forums. The Delegation observed that over eight sessions
the Committee had failed to make progress on GR.

192. The Delegation of Brazil indicated that in the areas of TK and TCEs, interesting
materials were present. If a continued mandate were agreed to, conclusion of that work could
be expected within the coming biennium. The agenda of the Committee was at times seen as
overloaded. Focusing the Committee’s work more than has been done in the past would help
credibility. Any renewed mandate would need to emphasize the international dimension of
protection, and conclusion of work on protection of TK and TCEs. The Delegation noted
convergence on these issues and urged the Committee to provide concrete guidance to the
General Assembly. Regret was expressed that in connection with GR, no real substantive
work had taken place and an unfortunate reluctance was noted on the part of some countries
to effectively consider measures that some devel oping countries considered necessary to
address the problem. The Delegation expressed support for the approach on future work
suggested by the Delegation of India

193. The Delegation of Peru expressed support for the concerns of indigenous
representatives and hoped agreement could be reached. The views of India and Brazil on
future work were shared by the Delegation of Peru. The theme of GR was previously isolated
and it had not been possible to pursue it in a concrete fashion.

194. The Delegation of Bolivia associated itself with the statement of India.

195. The Delegation of South Africa expressed frustration that after eight sessions no
consensus had been reached on substantive protection for TCE and TK. The delegation
supported suggestions that the mandate of the Committee should be extended so that work
towards an international binding instrument could be continued. The Delegation further
supported creation of afund for supporting participation of indigenous peoples at the
Committee. It emphasized that all future meetings be held in Genevawith al members
present and indigenous people invited. The Delegation supported the suggestion that the issue
of GR be addressed in other forums so that an international binding legal instrument could be
reached.

196. The Delegation of Norway supported further work in the Committee with regard to TCE
and TK. Inthisregard, the contents of WIPO/GRTKF/I1C/8/4 and WIPO/GRTKF/I1C/8/5
would form an integral part of the extended work program. The agenda was not exhausted on
theseissues. The Delegation emphasized that it had an open mind with regard to the fina
outcome of the Committee’ swork, and stated that the agendais not exhausted on these i ssues.
The Delegation had on several occasions, asked vital questions about the relationship between
positive and defensive TK protection, about the balance between what is needed at the
intentional level vs. the national level, about how to achieve the necessary flexibility to
encompass sectorial needs but no responses had been provided. The Delegation emphasized
that there was still aneed to discuss TK and TCE protection further, but disagreed with
suggestions to eliminate the topic of GR from the agenda. Aswith TK, there were numerous
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unanswered questions of fundamental importance and technical issues that the Committee was
well suited to discuss. The Delegation joined representatives of indigenous organizations
who expressed disappointment that a funding mechanism was not agreed upon for the
participation of indigenous and local communities; failure to progress this would be a serious
failure on the part of the Committee.

197. The Delegation of the Islamic Republic of Iran noted that it was time for the Member
States to decide on future directions of the work, and urged that, taking into consideration all
the views expressed, the Committee’ s future work should be clearly directed to creation of a
legally binding instrument.

198. The Delegation of China noted that preliminary results have been reached on certain
issues and expressed hope that more substantive discussions could take place in the future.

199. The Delegation of Trinidad and Tobago supported renewing the mandate of the
Committee. Yet the call to renew the mandate seemed to be made with a sense of gloom, a
kind of sense that the Committee had not done much. The Delegation expressed disagreement
with this sense of gloom, recalling the very thorny nature of the issues before the Committee,
the need for peopleto consider new concepts and new ways of thinking , concepts that were
very different from the concepts that people had worked with for many decades. The
Committee had done its work, and that work had been extremely good. In reviewing the
documents for the meeting, the Delegation had been amazed by the distance that had been
covered since the Committee began working. The Committee had arrived at very good
notions about the matters before it. At the domestic level, the fact that the Committee was
grappling with issues concerning TK, TCEs and GR had spurred national governments,
particularly those in small states, to review their own internal perspectives on their own TK
and TCEs. The work of the committee had spurred some countries to examine their own
approach to these issues. The sense of gloom that the Committee had somehow failed in its
work was not a sense that the Delegation could share - the Committee had done well, should
say so and be proud of it, and should call for more time to achieve further great things, rather
than suggesting the Committee had failed in some way, even though it had not done as much
asit would have liketo do. Ontheissue of GR, the Delegation acknowledged the concerns
that led some del egations to question the need for addressing that issue in the Committee, but
noted that the way in which GRs are used, they are often integrally linked with TK. While it
may be easy or convenient to separate one from the other, it may be necessary to take up the
difficult burden of working with them together, since serious TK issues were very often
integral to the way GR are used: the way in which GRs are used was as important as the GRs
in themselves. The Delegation expressed satisfaction with what had been achieved, noting
that nonetheless more work had to be done, and the request for a renewed mandate should be
against a backdrop of the great work that had already been done.

200. The Delegation of Japan noted that discussion of TK and TCEs was important, but that
discussion of GR was also important and urged that issue to remain part of the agenda of the
Committee. Changing the scope of the mandate at this time would be premature.

201. The Delegation of the United States urged that the issues of TK, TCES/EoF and GR are
integrally related and should be addressed in the future work of the Committee. The
Delegation explained that it could not agree to proposals that would separate these issues.
The Delegation also urged that future work emphasizes nationa experiences and builds on
those experiences in a step by step approach. Caution was recommended relative to any
acceleration of the mandate.
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202. The Delegation of Luxembourg, on behalf of the European Community and its Member
States noted with satisfaction the progress that this Committee had made. The Delegation
expressed its belief that further discussion could bring important benefits, in particular
through increased participation in and contributions to the Committee’ swork. In this respect
the Delegation continued to support and welcomed the participation of indigenous and local
communities, and expressed its continued commitment to the establishment of avoluntary
contribution fund for this purpose. The Delegation supported calls for wider stakeholder
consultation in the area of TCEs and further development of internationa non-binding sui
generis models for the legal protection of TK. Future work could further refine draft
objectives and principles and bring greater clarity and legal certainty to proposed provisions
and definitions. In the area of GR, the Delegation recalled the submission by the European
Community and its Member states of a proposal on disclosure requirements for source/origin
of GR and associated TK in patent applications. The Delegation believed that consideration
of thisissue should be an important task for the Committee and that such a serious proposal,
falling clearly within the existing mandate, was entitled to proper discussion within the body
where the proposal was made. The Delegation urged that any renewal of the mandate should
cover al threeissues, which the mandate has covered up to now.

203. The Delegation of the Republic of Korea noted that the Committee had made valuable
contributions to the areas of focus, that the work of the Committee has thus far been of great
importance, and that it welcomed and supported its future work. The Delegation also pointed
out, however, that in spite of the efforts made over the past few years, the Committee has
been unable to produce any substantial outcomes for protecting GRTKF. In this context, the
Delegation urged al members to remain open-minded so that a consensus could be reached in
order to realize an effective protection system of GRTKF. The Delegation commented on two
areas of future work for the committee. It stated that to protect TK effectively, it isimportant
to standardize the data fields for databases of TK. Construction of an international standard
would help accelerate the discussions for protecting TK. The second area was devel opment

of suitable tools for access and benefit sharing. The Delegation urged member countries to
share their experiencesin relation to contracts on GR and benefit sharing and encouraged the
Committee to continue collecting and distributing any relevant information from the
experiences of the Member States, as they would be helpful in developing model contracts. In
addition the Delegation stated that before explicitly discussing access and benefit sharing, it
would be desirable to devel op suitable tools for evaluating the contribution of GR to
inventions.

204. The Delegation of Nigeria supported the statement made by South Africa on the future
work of this Committee and noted in particular that the Committee had done immense and
appreciable work, given the limited obvious constraints and the very delicate nature of the
issues. The Delegation welcomed the call for an extension of the mandate of the Committee
and hoped that the international bureau would continue to support indigenous and local
communities as well as support the continued participation of delegates and representatives.

205. The representative of the Foundation for Aboriginal Research Action (FAIRA),
speaking on behalf of FAIRA, the Saami Counsel, the Kascadena Counsel, the Tulalip Tribes,
the Call of the Earth and the Creators' Rights Alliance, expressed disappointment that the
Committee had not recommended an arrangement for improved participation of indigenous
peoples. Indigenous peoples must play an important part in WIPO' s efforts to address the
issuesof TK, TCEsand GR. Theright of indigenous peoples to self-determination and the
application of the principle of free and prior informed consent were tantamount. The exercise
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of thisright and principle should not be thwarted by indecision within the ranks of the
Committee. The representative noted that the WIPO General Assembly estimated originally
completion of thiswork within four sessions of the Committee, yet upon completion of its
eighth session the Committee remained unable to complete the prerequisite task of
recommending a process to arrange reasonabl e participation for indigenous peoples. Lacking
this fundamental capacity of taking this fundamental step to ensuring equality in its process
jeopardized the work of the Committee and confronted the preparedness of some membersto
fulfil the tasks set by the WIPO General Assembly. It was unacceptable that the WIPO
General Assembly was apparently to be asked to resolve this issue without the responsible
contribution of the Committee, which had considered the request for eight sessions. Further,
the intention of those states which sought to refer this matter to private discussions during the
General Assembly was regarded as an attempt to use a non-transparent and non-accountable
discussion regarding indigenous peoples’ participation. Continued participation in any future
sessions of the Committee would be dependant upon resolution of the way by which
indigenous peoples can participate equally with the state and private sector interestsin its
deliberations. Additionally, the WIPO Member States were called upon when taking future
discussions on these issues within WIPO or its committees and in a commitment to ensure
openness, transparency and accountability to disclose how they have consulted with relevant
indigenous peoples how the consultations comply with the principle of free prior informed
consent and how the positions of indigenous peoples compare with the positions taken by
those members.

Decision on Agenda Item 11: Future Work

206. The Committee noted the broad support from Committee participants on the
future work of the Committee and agreed to recommend to the General Assembly that
the mandate of the Committee be extended to the next budgetary biennium to continue
itswork on traditional knowledge, traditional cultural expressions/folklore and genetic
resources.

Décision en ce qui concerne le point 11 del’ordre du jour : travaux futurs

206. Lecomité aprisnote du fait que les travaux futurs du comité recueillent

I” assentiment général des participants et est convenu de recommander al’ Assemblée
générale de prolonger son mandat jusgu’ au prochain exercice biennal afin de lui
permettre de poursuivre ses travaux relatifs aux savoirs traditionnels, aux expressions
culturelles traditionnelles/folklore et aux ressources génétiques.

Decision sobre el punto 11 del orden del dia: Labor futura

206. El Comitétomo nota del amplio apoyo otorgado por |os participantes a su |abor
futuray acordé recomendar ala Asamblea General que se extienda su mandato al
proximo bienio presupuestario para continuar con su labor sobre los conocimientos
tradicionales, las expresiones cultural es tradicional es/folclore y os recursos genéticos.
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AGENDA ITEM 12: CLOSING OF THE SESSION

207. The Committee adopted its decisions on agendaitems 4, 5, 7, 8,9, 10 and 11 on
June 10, 2005. It agreed that a draft written report containing the agreed text of these
decisions and al interventions made to the Committee would be prepared and circul ated
to Committee participants before the end of June. Committee participants should
submit written corrections to their interventions as included in the draft report before
July 31, 2004. A fina version of the draft report will then be circulated to Committee
participants for subsequent adoption.

Décision en ce qui concerne le point 12 del’ordre du jour : projet de rapport

207. Lecomité aadopté ses décisions relatives aux points 4, 5, 7, 8,9, 10 et 11 de
I”ordre du jour le 10 juin 2005. I est convenu qu’ un projet de rapport écrit contenant le
texte de ces décisions, qui afait |’ objet d’ un accord, et toutes les interventions
prononcées devant le comité sera établi et distribué aux participants du comité avant la
fin du moisde juin. Les participants du comité devront soumettre par écrit avant le

31 juillet 2004 les corrections a apporter aleursinterventions figurant dans le projet de
rapport. Une version finale du projet de rapport sera ensuite distribuée aux participants
du comité pour adoption ultérieure.

Decision sobre €l punto 12 del orden del dia

207. El 10 dejunio de 2005 e Comité aprobd sus decisiones sobre |os puntos 4, 5,
7,8,9,10y 11 del orden del dia. Acordd que se redactara un proyecto de informe en €l
gue figuren €l texto acordado de esas decisiones y todas | as intervenciones hechas en €
Comité, informe que se distribuira alos participantes en el Comité antes de fines de
junio. A méstardar el 31 dejulio de 2005, |os participantes deberan presentar por
escrito las eventual es correcciones de las intervenciones incluidas en el proyecto de
informe. Laversion final del proyecto de informe sera entonces distribuidaalos
participantes para su aprobacion posterior.

208. The Chair closed the Eighth Session of the Committee on June 10, 2005.

[Annex follows]
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(in the alphabetical order of the namesin French of the States)

AFRIQUE DU SUD/SOUTH AFRICA

Mogege MOSIMEGE, Manager, Indigenous Knowledge Systems, Department of Science and
Technology, Pretoria

ALBANIE/ALBANIA

Nikoleta RISTANI (Mrs.), Director, Juridical and Author’s Right Department, Ministry of
Culture, Youth and Sports, Tirana

ALGERIE/ALGERIA

Boualem SEDKI, ministre plénipotentiaire, Mission permanente, Geneve

Mohamed Y OUNSI, directeur de la promotion des innovations et du transfert des techniques,
Institut national algérien de la propriétéindustrielle, Alger

ALLEMAGNE/GERMANY

Tammo ROHLACK, Patent Law Division, Federal Ministry of Justice, Berlin

Nicola BREIER, Counsellor, Federa Ministry for the Environment, Nature Conservation and
Nuclear Safety, Berlin

ARGENTINE/ARGENTINA

Vanesa LOWENSTEIN (Sra.), Abogada, Propiedad Intelectual y Medio Ambiente, Direccion
Nacional de Mercados, Secretaria de Agricultura, Buenos Aires

ARMENIE/ARMENIA

Anahit KHANAZADY AN, Head, Inventions and Utility Models Department, Intellectual
Property Agency, Yerevan
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AUSTRALIE/AUSTRALIA

lan HEATH, Director General, IP Australia, Canberra

Caroline McCARTHY (Mrs.), Director, International Policy, Intellectual Property, IP
Australia, Canberra

Fiona PHILLIPS (Ms.), Principal Legal Officer, Copyright Law Branch, Attorney-General’s
Department, Canberra

AUTRICHE/AUSTRIA

Guenter AUER, Head, Ministry of Justice, Vienna

BANGLADESH

Mahoub ZAMAN, Minister, Permanent Mission, Geneva

BAHREIN/BAHRAIN

Hassan OUN, Head, Audiovideo Section, Manama

BELGIQUE/BELGIUM

Katrien VAN WOUWE (Ms.), attaché, Bruxelles

BENIN/BENIN

Y ao AMOUSSOU, premier conseiller, Mission permanente, Geneve

BHOUTAN/BHUTAN

Tshering WANGMO (Miss), Industrial Design Officer, Intellectual Property Division,
Ministry of Trade and Industry, Thimphu

BOLIVIE/BOLIVIA

AngélicaNAVARRO (Miss), Second Secretary, Permanent Mission, Geneva
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BRESIL/BRAZIL

Antonio ARANTES, Ministry of Culture, Sala

Henrique CHOER MORAES, Diplomat, Ministry of Foreign Affairs, Sala

Simone Nunes FERREIRA (Ms.), Ministry of Agriculture, Sala

PaulaLAVRATTI (Ms.), Technical Advisor, Ministry of Environment, Sala
CristinaAZEVEDO (Ms.), Technical Coordinator, Ministry of Environment, Sala
José Carlos ARAUJO FILHO, Analyst, External Trade, Sala

AnaGitaOLIVEIRA (Ms.), ldentification Manager, Department of Patrimony and
Equipment, National Institute of Historical and Artistic Patrimony, Ministry of Culture

(IPHAN), Brasilia

Leonardo CLEAVER DE ATHAY DE, Second Secretary, Permanent Mission, Geneva

BURKINA FASO

Solange DAO (Mme), secrétaire général du Bureau du droit d’ auteur, Ouagadougou

CAMBODGE/CAMBODIA

Rithipol TITH, First Secretary, Permanent Mission, Geneva

CANADA

Mona FRENDO (Ms.), Trade Policy Officer, Intellectual Property, Information and
Technology Trade Policy Division (EBT), Department of Foreign Affairs and International
Trade, Ottawa

Brian ROBERTS, Senior Policy Advisor, Traditional Knowledge, Indian and Northern
Affairs, Québec

Wayne SHINY A, Senior Policy Anayst, Copyright Policy Branch, Canadian Heritage,
Ottawa

Josée BOUDREAU (Ms.), Counsel, Aboriginal Law and Strategic Initiatives, Department of
Justice, Ottawa

Sophie BERNIER (Miss), Policy Anayst, Biodiversity Convention Office, Québec

Adrienne SEEL (Ms.), Senior Project Leader, Patent Policy, Department of Industry, Ottawa
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CHILI/CHILE

Maximiliano SANTA CRUZ, First Secretary, Permanent Mission, Geneva

CHINE/CHINA

SONG Jianhua, Deputy Director General, International Corporation Department, State
Intellectual Property Office (SIPO), Beljing

YANG Hongiu (Ms.), Principa Officer, Legal Affairs Department (SIPO), Beijing

ZENG Yanni (Miss), Project Administrator, International Cooperation Department (SIPO),
Beljing

GAO Si (Ms.), Director, Lega Division, National Copyright Administration, Beijing
CHEUNG Peter, Deputy Director General, Hong Kong Intellectual Property Office,
Hong Kong SAR

COLOMBIE/COLOMBIA

Ricardo VELEZ BENEDETTI, Ministro Consgjero, Misién Permanente, Ginebra

CONGO

S. KIDIBA, Mission permanente, Genéve

COSTA RICA

Algjandro SOLANO ORTIZ, Minister Counsellor, Permanent Mission, Geneva

CROATIE/CROATIA

Gordana VUKOVIC (Mrs.), Head, Formal Examination Department, State Intellectual
Property Office, Zagreb

JelaBOLIC (Mrs.), Head, Patent Examination Procedure, State Intellectual Property Office,
Zagreb

DANEMARK/DENMARK

Erik HERMANSEN, Senior Technical Advisor, Danish Patent and Trademark Office,
Ministry of Economic and Business Affairs, Taastrup
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Kaare STRUVE, Senior Legal Advisor, Danish Patent and Trademark Office, Ministry of
Economic and Business Affairs, Taastrup

Anne Julis SCHMITT JENSEN (Ms.), Specia Lega Advisor, Ministry of Culture,
Copenhagen

DOMINIQUE/DOMINICA

Ossie WALSH, Registrar, Intellectua Property Office, Ministry of Legal Affairs, Roseau

EGYPTE/EGYPT

Gamal ALI, Lega Consultant, Academy of Scientific Research and Technology (ASRT),
The Patent Office, Cairo

Ragui EL-ETREBY, First Secretary, Permanent Mission, Geneva

ESPAGNE/SPAIN

Asha SUKHWANI (Sra.), Técnico Superior Examinador, Departamento de Patentes e
Informacién Tecnol 6gica, Oficina Espafiola de Patentes y Marcas, Ministerio de Industria,
Turismo y Comercio, Madrid

Elena PEREZ RUIZ (Sra.), Técnico Superior Jurista, Departamento de Patentes e Informacion

Tecnol 6gica, Oficina Espafiola de Patentes y Marcas, Ministerio de Cienciay Tecnologia,
Madrid

ETATS-UNIS D' AMERIQUE /UNITED STATES OF AMERICA

Peggy BULGER (Ms.), Director, American Folklife Center, Library of Congress,
Washington, D.C.

Dominic KEATING, Patent Attorney, Office of International Relations, Patent and
Trademark Office (USPTO), Department of Commerce, Washington, D.C.

MarlaC. POOR (Ms.), Attorney Advisor, Copyright Office, Policy and International Affairs,
Library of Congress, Washington, D.C.

Michael S. SHAPIRO, Attorney Advisor, Patent and Trademark Office, Office of
International Relations, Alexandria

AnaCristinaVILLEGAS (Ms.), U.S. Department of State, Washington, D.C.

Terry WILLIAMS, Commissioner, Fisheries and Natural Resources, Washington, D.C.
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LisaM. CARLE (Ms.), Counsellor, Economic and Science Affairs, Permanent Mission,
Geneva

ETHIOPIE/ETHIOPIA

Getnet HUNEGNAW, Patent Director, Ethiopian Intellectual Property Office, Addis Ababa

FEDERATION DE RUSSIE/RUSSIAN FEDERATION

LarisaSIMONOVA (Mrs.), Deputy Director, International Cooperation Department, Federal
Service for Intellectual Property, Patents and Trademarks (ROSPATENT), Moscow

llya GRIBKOV, Third Secretary, Permanent Mission, Geneva

FINLANDE/FINLAND

Riitta LARJA (Ms.), Coordinator, International and Legal Affairs, National Board of Patents
and Registration, Helsinki

FRANCE

Gilles REQUENA, chef de Service, Institut national de la propriété industrielle (INPI), Paris

Isabelle CHAUVET (Ms.), chargée de mission, Service du droit des affaires européennes et
internationales (INPI), Paris

GillesBARRIER, premier secrétaire, Mission permanente, Genéve

GHANA

Ernest Sowatey LOMOTEY, Minister Counsellor, Permanent Mission, Geneva

GRECE/GREECE

Andreas CAMBITSIS, Minister Counsallor, Permanent Mission, Geneva

HAITI/HAITI

Jean-Claude PIERRE, premier secrétaire, Mission permanente, Geneve
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HONDURAS

Mariadel Carmen OSORIO IZAGUIRRE (Sra.), Examinadora de Marcas, Direccion General
de la Propiedad Intelectual, Secretaria de Industriay Comercio, Tegucigalpa

HONGRIE/HUNGARY

Krisztina KOVACS (Ms.), Deputy Head, Industrial Property Section, Hungarian Patent
Office, Budapest

Veronika CSERBA (Ms.), First Secretary, Permanent Mission, Geneva

INDE/INDIA

V. K. GUPTA, Director, National Institute of Science Communication and Information
Resources, New Delhi

Rajeev RANJAN, Director, Department of Industrial Policy and Promotion, Ministry of
Commerce and Industry, New Delhi

Madhukar SINHA, Registrar of Copyrights and Director, Department of Secondary and
Higher Education, Ministry of Human Resource Development, New Delhi

TARADATT, Joint Secretary, Department of Ayurveda, Y oga and Naturopathy, Unani,
Siddha and Homoeopathy (AY USH), New Delhi

INDONESIE/INDONESIA

Dede Mia YUSANTI, Head, Patent Administration and Technical Services, Tangerang
Ignatius SUBAGJO, Agency of Research and Technology Application (BPP), Jakarta
Basuki ANTARIKSA, Head, Multilateral Trade Section, Jakarta

Sri HASTANTO, Deputy Minister, Ministry of Culture and Tourism, Jakarta

Edi SEDYAWATI, Professor, Research Centre for Humanities and Social Sciences,
University of Indonesia, Jakarta

IRAQ
Majid AI-ANBAKI, ministre plénipotentiaire, Mission permanente, Geneve

Jamal ABDULLAH, stagiaire, Mission permanente, Genéve
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IRAN (REPUBLIQUE ISLAMIQUE D’)/IRAN (ISLAMIC REPUBLIC OF)

Behrooz VODJANI, Director, Cultural Heritage and Tourism Organization, Tehran
Mohammad Ali MORADI BENI, Director General, Ministry of Agriculture, Tehran
Zohreh TAHERI, Head, Technology Planning and Development Office, Tehran

Seyed Hassan MIR HOSSEINI, Head, Deeds Affairs, Registration Organi zation of Deeds and
Property, Tehran

Nabiollah AZAMI SARDOUEHI, Legal Officer, Ministry of Foreign Affairs, Tehran
Amir Honshang FATHIZADEN, Senior Expert, Ministry of Commerce, Tehran

Massoud TAROMSARI, IP Office, Tehran

IRLANDE/IRELAND

Jacob RAJAN, Head, Patents Section, Intellectual Property Unit, Department of Enterprise,
Trade and Employment, Dublin

ITALIE/ITALY

Vittorio RAGONESI, Juridical Advisor, Ministry of Foreign Affairs, Rome

Jonathan CURCI, Permanent Mission, Geneva

JAMAHIRIYA ARABE LIBYENNE/LIBYAN ARAB JAMAHIRIYA

Nasser ALZAROUG, First Secretary, Permanent Mission, Geneva

JAMAIQUE/JAMAICA

Symone BETTON (Miss), First Secretary, Permanent Mission, Geneva

JAPON/JAPAN

Satoshi MORIY ASU, Director, International Cooperation Office, International Affairs
Division, Japan Patent Office, Tokyo

Takao NIINO, Vice Director, Innovative Technology Division, MAFF Research Council,
Tokyo

Shinichi ISA, Deputy Director, Japanese Copyright Office, Tokyo
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Mayako OE, Assistant Director, International Affairs Division, Japan Patent Office, Tokyo
Nicolas Bernard BRAHY, Research Officer, United Nations University, Y okohama

Shintaro TAKAHARA, First Secretary, Permanent Mission, Geneva

JORDANIE/JORDAN

Mohammad Amin Y ounis ALFALEH ALABADI, Assistant, Department of the National
Library, Ministry of Culture, Amman
KENYA

Bernice WANIJIKU GACHEGU (Mrs.), Registrar-General, Department of the
Registrar-General, Attorney-General’s Chambers, Nairobi

Paul Mathe CHEGE, Patent Examiner, Kenya Industrial Property Institute, Nairobi

Jean W. KIMANI (Ms.), First Counsellor, Permanent Mission, Geneva

LESOTHO

Moekets Daniel PALIME, Chief Industrial Property Counsel, Registrar General’ s Office,

Maseru

LIBAN/LEBANON

Souheir NADDE (Miss), Head, Multilateral Unit, Intellectual Property Expert, Ministry of
Economy and Trade, Beirut

LITUANIE/LITHUANIA

ValerijaRamuné TALIENE (Mrs.), Deputy Head, Inventions Division, State Patent Bureau,
Vilnius

EditalVANAUSKIENE (Ms.), Chief Specialist, Copyright Division, Ministry of Culture,
Vilnius

Karina FIRKAVICIUTE (Ms.), President, Cultural Association of Karaites of Lithuania,
Vilnius
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LUXEMBOURG

Edmond SIMON, directeur général, Application deslois, LaHaye
Nathalie HILGERT (Mme), commissaire droits d  auteur, Luxembourg

Claude SAHL, chef du Secteur |égidation, Direction de la propriété intellectuelle, Ministére
de I’ économie et du commerce extérieur, Luxembourg

Christiane DALEIDEN DISTEFANO (Ms.), représentant permanent adjoint, Mission
permanente, Genéeve

MADAGASCAR

Olgatte ABDOU (Mme), conseiller, Mission permanente, Geneve

MALAISIE/MALAYSIA

Kormin KAMAL, Head, Patent Section, Intellectual Property Corporation, Kuala Lumpur

Mohdin SITI HASNIZA, Patent Examiner, Intellectual Property Corporation, Geneva

MALTE/MALTA

Tony BONNICI, First Secretary, Permanent Mission, Geneva

MAROC/MOROCCO

OUADRHIRI, directeur généra du Bureau marocain du droit d’ auteur, Société civile sous
tutelle du Ministére de la culture et de la communication, Rabat

Mohamed SIDI EL KHIR, conseiller, Mission permanente, Geneve

MAURICE/MAURITIUS

Umesh Kumar SOOKMANEE, Second Secretary, Permanent Mission, Geneva

MEXIQUE/MEXICO

EmeliaHERNANDEZ PRIEGO (Sra.), Subdirectora Divisional de Examen de Fondo de
Patentes, Instituto Mexicano de la Propiedad Industrial, México

Angel MIRANDA LARA, Coordinador, Consegjo Consultivo de la Comision Nacional parael
Desarrollo de los Puebl os Indigenas, Oaxaca
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Francisco José SILVA TORRES, Especialistaen Propiedad Industrial, Direccion de
Relaciones Internacionales, Instituto Mexicano de la Propiedad Industrial, México

José Carlos FERNANDEZ-UGALDE, Director de Economia Ambiental, Instituto Nacional
de Ecologia, Secretaria de Medio Ambiente y Reccursos Naturales, México

MONGOLIE/MONGOLIA

Erdembileg ODGEREL, Promotion Officer, Intellectua Property Office, Ulaanbaatar

NAMIBIE/NAMIBIA

Peter NAPHTALLI, Officia, Ministry of Trade and Industry, Windhoek

NICARAGUA

GloriaMarinaZELAY A LAGUNA (Sra.), Directora de Proteccidn Obtenciones Variedades
Vegetales, Ministerio de Fomento, Industriay Comercio, Managua

NIGER

Amadou TANKOANO, Faculté de droit, Université de Niamey, Niamey

NIGERIA/NIGERIA

John O. ASEIN, Deputy Director, Head, Legal Department, Nigerian Copyright Commission,
Abuja

Maigari BUBA, First Secretary, Permanent Mission, Geneva

NORVEGE/NORWAY

Jan Petter BORRING, Senior Advisor, Ministry of Environment, Oslo

Jostein SANDV K, Legal Advisor, Norwegian Patent Office, Oslo

NOUVELLE-ZELANDE/NEW ZEALAND

Kim CONNOLLY-STONE (Ms.), Senior Advisor, Intellectual Property, Ministry of
Economic Development, Wellington
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Karen TE O KAHURANGI WAAKA (Ms.), Te Arawa Chair, Maori Trade Marks Advisory
Committee, Wellington

Deirdre BROWN (Ms.), Ngapuhi, Senior Lecturer, University of Auckland, Wellington

OMAN

Fatima AL-GAHZALI (Mme), conseiller, Mission permanente, Geneve

OUGANDA/UGANDA

FionaBAYIGA (Mrs.), Senior State Attorney, Registrar General’ s Department, Ministry of
Justice and Constitutional Affairs, Kampala

OUZBEKISTAN/UZBEKISTAN

Abdoulla ORIPOV, General Director, Uzbeck Republican State Copyright Agency, Tashkent
Badriddin OBIDOV, First Secretary, Permanent Mission, Geneva

Alisher MURSALIYEV, Third Secretary, Permanent Mission, Geneva

PAKISTAN

Khalid Hidayat KHAN, Deputy Registrar, Trade Marks Registry, Ministry of Commerce,

Karachi

PAYSBASNETHERLANDS

Sabrina VOOGD (Ms.), Senior Policy Advisor, Ministry of Foreign Affairs, The Hague

PEROU/PERU

VictoriaELMORE (Sra.), DirectoraNacional de Asuntos Multilaterales y Negociacion
Comerciales, Ministerio de Comercio Exterior y Turismo, Lima

SylviaTeresaBAZAN (Sra.), Coordinadora Técnica, San Borja

Algjandro Arturo NEYRA SANCHEZ, Segundo Secretario, Mision Permanente, Ginebra

PHILIPPINES

Enrique MANALO, ambassadeur, représentant permanent, Mission permanente, Genéeve
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Raly TEJADA, deuxiéme secrétaire, Mission permanente, Geneve

POLOGNE/POLAND

Sergiusz SIDOROWICZ, Third Secretary, Permanent Mission, Geneva

PORTUGAL
Nuno Manuel GONCALVES, directeur, Cabinet droits d’ auteur, Lisbonne

Paulo SERRAO, administrateur, Institut national de la propriété industrielle (INPI), Ministére
de |’ économie, Lisbonne

José Sérgio De CALHEIROS DA GAMA, conseiller juridique, Mission permanente, Geneve

REPUBLIQUE DE COREE/REPUBLIC OF KOREA

Jong-Hyuk WON, Deputy Director, Biotechnology Examination Division, Korean Intellectual
Property Office, Dagjeon

Hosup Y EO, Deputy Director, Pharmaceutical Examination Division, Korean Intellectua
Property Office, Dagjeon

Joo-ik PARK, First Secretary, Permanent Mission, Geneva

REPUBLIQUE DEMOCRATIQUE DU CONGO/DEMOCRATIC REPUBLIC OF THE
CONGO

F. SANBASSI, ministre conseiller, Mission permanente, Genéeve

REPUBLIQUE DE MOLDOVA/REPUBLIC OF MOLDOX

lon DANILIUC, Deputy Director General, State Agency on Intellectual Property, Kishinev

Eugen REVENCO, Counsellor, Permanent Mission, Geneva

REPUBLIQUE DOMINICAINE/DOMINICAN REPUBLIC

Gladys Josefina AQUINO (Ms.), conseiller, Mission permanente, Geneve
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REPUBLIQUE TCHEQUE/CZECH REPUBLIC

Lenka JRSOVA (Ms.), Lawyer, Copyright Department, Ministry of Culture, Prague

Lucie ZAMYKALOVA (Mrs.), Patent Examiner, Industria Property Office, Prague

ROUMANIE/ROMANIA

Rodica PARVU (Mrs.), Director General, Romanian Copyright Office, Bucharest

MaridlaHAULICA (Mrs.), Head, Chemistry Division, State Office for Inventions and
Trademarks, Bucharest

BucuraIONESCU (Mrs.), Deputy Head, Agriculture Examining Division, State Office for
Inventions and Trademarks, Bucharest

LiviaPUSCARAGIU (Ms.), Third Secretary, Permanent Mission, Geneva

ROYAUME-UNI/UNITED KINGDOM

Andrew JENNER, Senior Policy Advisor, Intellectual Property and Innovation Directorate,
Patent Office, Newport

SAINT-SIEGE/HOLY SEE

Anne-Marie COLANDREA (Mlle), conseiller juridique, Mission permanente, Genéve

Cédric VIALE, expert, Mission permanente, Genéve

SENEGAL/SENEGAL

Alassane FALL, chargé de mission, Ministere de I’industrie et de I’ artisanat, Dakar

André BASSE, premier secrétaire, Mission permanente, Geneve

SINGAPOUR/SINGAPORE

Dennis LOW, Senior Assistant Director, Intellectual Property Office, Singapore

SUEDE/SWEDEN

Carl JOSEFSSON, Deputy Director, Division for Intellectual Property and Transport Law,
Ministry of Justice, Stockholm
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Patrick ANDERSSON, Senior Patent Examiner, Swedish Patent and Registration Office,
Stockholm

SUISSE/SWITZERLAND

Barbara LEHMANN (Mme), conseillére juridique, Division droit et affaires internationales,
Institut fédéral de la propriété intellectuelle (IFPI), Berne

Martin GIRSBERGER, co-chef du service juridique brevets et designs, Division droit et
affaires internationales, Institut fédéral de la propriété intellectuelle, Berne

Marie KRAUS-WOLLHEIM (Mme), conseillere juridique, Division droit et affaires
internationales, Institut fédéral de la propriéte intellectuelle (IFPI), Berne

THATLANDE/THAILAND

Kulwadee CHAROENSRI (Ms.), Director, Office of the National Cultura Commission,
Ministry of Culture, Bangkok

Dusadee RUNGSIPALASAWASDI (Ms.), Senior Policy and Plan Analyst, Ministry of
Agriculture, Bangkok

Kanyarat BHANTHUMNAVIN, Second Secretary, Department of International Economic
Affairs, Ministry of Foreign Affairs, Bangkok

Yupa INTRAWECH, Senior Agricultural Extensionist, Department of Agricultura
Extension, Ministry of Agriculture and Cooperatives, Bangkok

Prakong NIMMANAHAEMINDA, Associate Fellow, Academy of Fine Arts, The Royal
Insitute, Ministry of Culture, Bangkok

Kittiporn CHAIBOON, Cultura Office, Office of the National Culture Commission, Ministry
of Culture, Bangkok

Ruengrong BOONYARATTAPHUN, Legal Officer, Department of Intellectual Property,
Ministry of Commerce, Bangkok

Shotiwat CHAROENPOL, Legal Officer, Department of Intellectual Property, Ministry of
Commerce, Bangkok

Bundit LIMSCHOON, Minister Counsallor, Permanent Mission, Geneva

TRINITE-ET-TOBAGO/TRINIDAD AND TOBAGO

Lester Efebo WILKINSON, Permanent Secretary, Ministry of Legal Affairs, Port of Spain

Joan LEWIS (Mrs.), Agricultural Officer, Ministry of Agriculture, Port of Spain
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Ve LEWIS, Curator, National Museum, Ministry of Community Development, Culture and
Gender Affairs, Port of Spain

TUNISIE/TUNISIA

Elyes LAKHAL, Counsellor, Permanent Mission, Geneva

TURQUIE/TURKEY

Aysegul DEMIRCIOGLU, Engineer, Turkish Patent Institute, Ankara
Kema Demir ERALP, Patent Examiner, Turkish Patent Institute, Ankara
Arzu UNAL, Biologist, Ministry of Agriculture and Rural Affairs, Yeunohalle

Y asar OZBEK, Legal Counsel, Permanent Mission, Geneva

UKRAINE

ZaremaNAGAYEVA (Mrs.), Kyiv

VENEZUELA

Sorely SOTO CARPIO, Direccion General Servicio Autonomo de la Propiedad Intelectual
(SAPI), Ministerio de Justicia, Caracas

Alessandro PINTO DAMIANI, Segundo Secretario, Misién Permanente, Ginebra

ZAMBIE/ZAMBIA

Buchisa K. MWALONGO, Assistant Registrar, Patents and Companies Registration Office,
Lusaka

Chombo Mulenje Elizabeth NKOMESHA (Mrs.), Senior Chieftainess, Lusaka

Mathias DAKA, Deputy Permanent Representative, Permanent Mission, Geneva
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II. DELEGATION SPECIALE/SPECIAL DELEGATION

COMMISSION EUROPEENNE (CE)/EUROPEAN COMMISSION (EC)

Harrie TEMMINK, Administrator, Industrial Property, Internal Market and Services
Directorate-General, Brussels

Barbara NORCROSS-AMILHAT (Mrs.), Copyright and Related Rights Unit, Internal Market
Directorate-General, Brussels

[11. ORGANISATIONS INTERNATIONALES INTERGOUVERNEMENTALEY
INTERNATIONAL INTERGOVERNMENTAL ORGANIZATIONS

ORGANISATION DES NATIONS UNIES (ONU)/UNITED NATIONS (UN)

Jochen DE VYLDER, stagiaire, Genéve

AFRICAN, CARIBBEAN AND PACIFIC GROUP (ACP)

MawaKISIRI, Ambassador, Head, Geneva

ARAB LEAGUE EDUCATIONAL CULTURAL AND SCIENTIFIC ORGANIZATION
(ALECSO)

Rita AWAD (Mrs.), Director, Department of Culture, Tunis

BUREAU BENELUX DES MARQUES (BBM)/BENELUX TRADEMARK OFFICE (BBM)

Edmond SIMON, directeur général, Application deslois, La Haye

CONFERENCE DES NATIONS UNIES SUR LE COMMERCE ET LE
DEVELOPPEMENT (CNUCED)/UNITED NATIONS CONFERENCE ON TRADE AND
DEVELOPMENT (UNCTAD)

Sophia TWAROG (Ms.), Economic Affairs Officer, Geneva

HAUT COMMISSARIAT DESNATIONS UNIES AUX DROITS DE L'HOMME
(OHCDH)/OFFICE OF THE UNITED NATIONS HIGH COMMISSIONER FOR HUMAN
RIGHTS (OHCHR)

MaliinaABELSEN (Ms.), Associate Expert, Indigenous Fellowship Coordinator, Geneva
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Tommy April BUSAKHWE, Indigenous Fellow, Community Development Facilitator,
Geneva

Catherine DAVIS (Ms.), Indigenous Fellow, Geneva
Morse Caoagas FLORES, Indigenous Fellow, Geneva
Anabela Carlon FLORES (Ms.), Indigenous Fellow, Geneva

TrinaLANDLORD (Ms.), Indigenous Fellow, Geneva

OFFICE EUROPEEN DES BREVETS (OEB)/EUROPEAN PATENT OFFICE (EPO)

Johan AMAND, Director, European International Relations, Munich
Barbara Florence PICK (Mlle), experte, Paris

Pierre TREICHEL, Lawyer, Patent Law, Munich

ORGANISATION AFRICAINE DE LA PROPRIETE INTELLECTUELLE (OAPI)/AFRICAN
INTELLECTUAL PROPERTY ORGANIZATION (OAPI)

Hassane Y acouba KAFFA, chef du Service, Y aoundé

ORGANISATION DES NATIONS UNIES POUR L’ALIMENTATION ET L’AGRICULTURE
(FAO)/FOOD AND AGRICULTURE ORGANIZATION OF THE UNITED NATIONS (FAQO)

Clive STANNARD, Senior Liaison Officer, Commission on Genetic Resources for Food and
Agriculture, Agriculture Department, Rome

ORGANISATION DES NATIONS UNIES POUR L'EDUCATION, LA SCIENCE ET LA
CULTURE (UNESCO)/UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION (UNESCO)

Rieks SMEETS, Chief, Intangible Cultural Heritage Section, Paris

ORGANISATION MONDIALE DU COMMERCE (OMC)/WORLD TRADE
ORGANIZATION (WTQO)

Wolf MEIER-EWERT, Legal Affairs Officer, Intellectual Property Division, Geneva
Jayashree WATAL (Mrs.), Counsellor, Intellectual Property Division, Geneva

Xiaoping WU (Mrs.), Lega Affairs Officer, Intellectual Property Division, Geneva
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ORGANISATION REGIONALE AFRICAINE DE LA PROPRIETE INTELLECTUELLE
(ARIPO)/AFRICAN REGIONAL INTELLECTUAL PROPERTY ORGANIZATION

(ARIPO)

Emmanuel Kofi-Agyir SACKEY, Head, Technical Department, Harare

PROGRAMME DES NATIONS UNIES POUR L’ENVIRONNEMENT (PNUE)/UNITED
NATIONS ENVIRONMENT PROGRAMME (UNEP)

Yvonne HIGUERO (Ms.), Co-ordinator, Pan-European Biological and Landscape Diversity
Strategy (PEBLDS), Geneva

SECRETARIAT OF THE CONVENTION ON BIOLOGICAL DIVERSITY (SCBD)

Dan Bondi OGOLLA, Lega Advisor, Montréal

UNION INTERNATIONALE POUR LA PROTECTION DES OBTENTIONS
VEGETALES (UPOV)/INTERNATIONAL UNION FOR THE PROTECTION OF NEW
VARIETIES OF PLANTS /UPQV)

YolandaHUERTA (Ms.), Senior Legal Officer, Geneva

SOUTH CENTRE

Lingawako KALINDE, Intern, Trade and Development Programme, Geneva
Ermias Tereste BIADGLENG, Project Officer, Geneva
K. RAVI SRINIVAS, Post-Doctora Fellow, IPR Policy Research and Development

Programme, Geneva

UNITED NATIONS UNIVERSITY-INSTITUTE OF ADVANCED STUDIES (UNU-IAS)

Alphonse KAMBU, Director, Institute of Advanced Studies (IAS),Y okohama

Brendan TOBIN, Coordinator, Biodiplomacy Initiative, Institute of Advanced Studies (IAS),
Y okohama

Nicolas B. BRAHY, Fellow, Institute of Advanced Studies (IAS), Y okohama
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V. ORGANISATIONS INTERNATIONALES NON GOUVERNEMENTALEY
INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS

Association américaine du droit de la propriété intellectuelle (AIPLA)/American Intellectuad
Property Law Association (AIPLA):
Denise M. KETTELBERGER (Ms.) (Attorney at Law, Minneapolis)

Association Ainu/Ainu Association:
Kaori TAHARA (Consultant, Sapporo)

Association littéraire et artistique internationale (ALAI)/International Literary and Artistic
Association (ALAI):
Silke VON LEWINSKI (Ms.) (Paris); Victor NABHAN (President, Geneva)

Associacdo Paulista da Propriedade Intelectua (ASPI):
Ivana C6 GALDINO CRIVELLI (S&o Paulo)

Biotechnoloqgy Industry Organization (BIO):
Carl-Michagl SIMON (Brussels)

Cdll of the Earth (COE):
Algandro ARGUMEDO (Co-Chair, Cusco); Rodrigo De LA CRUZ (Consultant, Quito)

Centre d' échanges et de coopération pour I’ Amérique latine (CECAL):
Lydia GARCETE AQUINO (Mlle) (Cluses); Geraldine SUIRE (Mlle) (consultante,
Bourg les Vaence)

Centre d’ éudes internationales de la propriété industrielle (CEIPI)/Centre for International
Industrial Property Studies (CEIPI):

Francois CURCHOD (professeur associé al’ Université Robert Schuman de Strasbourg,
représentant permanent aupres de I’ OMPI, Genolier)

Center for International Environmental Law (CIEL):
Linsey SHERMAN (Ms.) (Geneva); JessicaBOLANOS (Ms.) (Geneva)

Centre international pour le commerce et |e dével oppement durable (ICTSD)/International
Centrefor Trade and Sustainable Development (ICTSD):
Hilde LUDT (Programme Assistant, Environment and Natural Resources, Geneva)

Chambre de commerce internationale (CCl)/International Chamber of Commerce (ICC):
Timothy W. ROBERTS (Principal, Bracknell)

Comité consultatif mondial de la Société des Amis (QUAKERS) et de son bureau aupres de
I’ Office des Nations Unies (FWCC)/Friends World Committee for Consultation and Quaker
United Nations Office (FWCCQC):

Carolyn DEERE (Consultant, Geneva); Martin WATSON (Representative, Geneva)
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Conseil SAME/SAAMI Council:
Mattias AHREN (Head, Human Rights Unit, Stockholm)

Consumer Project on Technology (CPTech):
Thiru BALASUBRAMANIAM (Ms)), (Representative, Geneva); Marina KUKSO (Ms.)
(Representative, Geneva); Margaret Shean RIS (Ms.), Geneva

Copyright Research and Information Center (CRIC):
Mitsue DAIRAKU (Professor of Law, Kanazawa-Shi)

Creators Rights Alliance (CRA):
Greg YOUNG-ING (Vancouver)

Déclaration de Berne/Berne Declaration:
Frangois MEIENBERG (Zurich); Diego GRADIS (Zurich); CorinnaHEINEKE (Ms.)
(Consultant, Zurich)

Fédération ibéro-latino-américaine des artistes interpretes ou exécutants (FILAIE)/
Ibero-L atin-American Federation of Performers (FILAIE):
José Luis SEVILLANO (Director General, Madrid): Luis COBOS (Presidente, Madrid);

Fédération internationale de I’ industrie du médicament (FIIM)/International Federation of
Pharmaceutical Manufacturers Associations (IFPMA):
ManishaA. DESAY (Ms.) (Patent Attorney, Indianapolis)

Fédération international e des conseils en propriété industrielle (FICPI)/International
Federation of Industrial Property Attorneys (FICPD):
Bastiaan KOSTER (Chairman, Group 8, Study and Work Commission, Cape Town)

Foundation for Aboriginal and Islander Research Action (FAIRA):
Robert Leslie MALEZER (Chairperson, Woolloongabba)

Foundation for Research and Support of Indigenous Peoples of Crimea:
Nadir BEKIROV (President, Simferopol); Primo BURSIK (Research and Support, Corsier)

Fundacién Nuestro Ambiente (FUNA):
Elizabeth REICHEL (Ms.) (Observer, Traditional Knowledge Related to Guarani Aborigens,
Posadas); Marial. VAN HEEMSTRA (Sra.) (Posadas)

Indian Movement TupayAmaru:
Lazaro PARY ANAGUA (Genera Co-ordinator, Geneva)

Indigenous Peopl€’ s Biodiversity Network (IPBN):
Alexandro ARGUMEDO (Cusco)

Indonesian Traditional Wisdom Network:
Anton WASPO (Jabar/DK1 Regiona Coordinator, Bogor-Jawa Barat)

Institut du développement durable et des relations internationales (IDDRI):
Sélim LOUAFI (chargé de programme, Paris); Marame NDOUR (Mlle) (Paris)




WIPO/GRTKF/IC/8/15 Prov.
Annexe/Annex, page 22

International Institute for Environment and Devel opment:
Claudio CHIAROLLA (Intern, London)

International Plant Genetic Resources Institute (IPGRI):
Christine FRISON (Ms.) (Legal Research Fellow, Rome)

International Seed Federation (ISF):
Pierre ROGER (Intellectual Property, Chappes)

Kaska Dena Council (KDC):
Merle C. ALEXANDER (Legal Advisor, Advocate, Vancouver)

M.E.D.:
Anastasia CORSINI-KARAGOUVI (Mrs.) (President, Thonex)

Organisation mondiale de protection de la nature (WWF)/World Wildlife Fund (WWEF):
Tabe TANJONG (Policy Officer, Yaoundé); AnaMaria LORA (Ms.) (Policy Advisor, Cali);
Rolf HOGAN (Advisor, Gland)

Organisation nationale de |a santé autochtone (ONSA)/National Aborigina Health
Organization (NAHO):
Tracy O'HEARN (Ms.) (Director, Ottawa)

Panktuuit Inuit Womens Association:
Phillip BIRD (Consultant, Ottawa)

Société internationale d’ ethnologie et de folklore (SIEF)/International Society for Ethnology
and Folklore Studies (SIEF): N
Valdimar HAFSTEIN (Iceland); Saskia KLAASEN NAGELI (Berne)

Third World Network (TWN):

Martin KHOR (Geneva); Sangeeta SHASHIKANT(Ms.) (Researcher, Geneva);
Elpidio PERIA (Genera Santos City); Sanya SMITH (Ms.) (Researcher, Geneva);
Yvonne MILLER BERLIE (Mrs.) (Administrative, Geneva)

Tulalip Tribes:
Preston HARDISON (Washington); Stanley JONES (Chairman, Washington);

Terry WILLIAMS (Commissioner, Fisheries and Natural Resources, Washington); Preston
HARDISON (Washington, D.C.)

Union international e des éditeurs (Ul E)/International nybl ishers Association (IPA):
Jens BAMMEL (secrétaire général, Geneve); Antje SORENSEN (Legal Counsdl, Geneva)

Union mondiale pour la nature (IUCN)/World Conservation Union (IUCN):

Maria Fernanda ESPINOSA (Ms.) (Advisor, Regional Office for South America, Quito);
Martha CHOUCHENA-ROJAS (Ms.) (Head, Policy, Biodiversity and International
Agreements, Gland); Elizabeh REICHEL (Ms.) (Institute of Development Studies IUED,
Geneva); Sonia PENA MORENO (Ms)) (Policy Officer, Gland)
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UN Permanent Forum on Indigenous Issues:
Wilton LITTLECHILD (Lega Counsel, Alberta)

World Trade I nstitute:
James STEWART (Thoiry)
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V. BUREAU INTERNATIONAL DE L'ORGANISATION MONDIALE
DE LA PROPRIETE INTELLECTUELLE (OMPI)/
INTERNATIONAL BUREAU OF THE
WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO)

Francis GURRY, vice-directeur général/Deputy Director General

Antony TAUBMAN, directeur par interim et chef, Division des savoirs traditionnels/Acting
Director and Head, Traditional Knowledge Division

Richard KJELDGAARD, conseiller principal, Division des savoirs traditionnel s/Senior
Counsdllor, Traditional Knowledge Division

Wend WENDLAND, chef de la Section de la créativité et des expressions culturelles et
traditionnelles, Division des savoirs traditionnels/Head, Traditional Creativity and Cultural
Expressions Section, Traditional Knowledge Division

Shakeel BHATTI, administrateur principal de programme, Section des ressources génétiques,
de la biotechnologie et des savoirs traditionnels connexes, Division des savoirs

traditionnel s/Senior Program Officer, Genetic Resources, Biotechnology and Associated
Traditional Knowledge Section, Traditional Knowledge Division

Simon LEGRAND, conseiller, Division des savoirs traditionnels/ Counsdllor, Traditional
Knowledge Division

Valéie ETIM (Mlle), administratrice de programme, Section des ressources genétiques, de la
biotechnologie et des savoirs traditionnel s connexes, Division des savoirs

traditionnel s/Program Officer, Genetic Resources, Biotechnology and Associated Traditional
Knowledge Section, Traditional Knowledge Division

[Fin de |’ annexe et du document/
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