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I. OVERVIEW

1. This document draws together in one comprehensive resource the diverse information
about the intellectual property (IP) protection of traditional knowledge (TK) that has been
considered by the Intergovernmental Committee on Intelle®umberty and Genetic
Resources, Traditional Knowledge and Folklore (the “Committee”). This material includes
surveys of Member State mechanisms for TK protection, spesificgeneri¥ laws on the
protection of TK, case studies on the use of IP to piioféG and analysis by the Secretariat

of issues such as operational definitions of TK and elemergsiajenerisTK protection, as

well as the material gathered in the wichnging consultations with TK holders that the
Secretariat conducted in 1998.

2. The Committee at its fourth session requested a composite study that included
approaches to definitions of TK, national experiences in TK protection and analysis of
elements of &ui generissystem. The structure of this document refleckss decision.

Section Il provides a brief background to the study and the earlier documents it draws on.
Section Il discusses in general the notion of “protection of TK,” and considers possible
approaches to protection, clarifying what is meant by mtiwe of TK in the intellectual
property sense. ltillustrates that, in the context of protection of TK, that the applicable
concept of TK is influenced by the objective of the protection that is intended. Drawing on
documents earlier considered by then@mittee, Section IV considers approaches to defining
‘traditional knowledge’ and proposes a working and comprehensive definition. Section V
reviews the experience of legislative protection of TK in several jurisdictions (based on earlier
reports and studs considered by the Committee), including sui generis protection. Section
VI focuses on existing national laws feui generigrotection. Section VIl elaborates on
possible elements @&lui generissystems for TK protection, revisiting the checklistlea

used in the Committéeo highlight the policy and administrative options for TK protection
systems and taking account of input from earlier sessions of the Committee. Section VII
summarizes the current range of options on possible approacheprotéetion of TK.

[I. INTRODUCTION

3. The Committee has from the outset addressed the protection of traditional knowledge
both through conventional IP systems and through disfuogenerissystems of protection.
This has included generpblicy discussion as well as the consideration of actual experience
with TK protection. At its third and fourth sessions, the Committee reviewed a range of
national experiences with the legal protection of T&gnsidered operational terms and
definitionsof TK, ® and discussed possible elements sfiegenerissystem for the IP

protection of TK? It also considered the relationship between the general concept of ‘TK,’

! Documents WIPO/GRTKF/IC/3/8 and 4/8

2 Documents WIPO/GRTKF/IC/3/7, 4/7 and 5/7

3 SeeReportof the third session, document WIPO/GRTKF/IC/3/17, paragraphs 212 to 266, and
Reportof the fourth session, document WIPO/GRTKF/IC/4/15, paragraphs 133 to 164.
SeeElements of a Sui Generis System for the Protection of Traditional Knowledge
documents WIPO/GRTKF/IC/3/8, of March 29, 2002 and WIPO/GRTKF/IC/4/8, of October
30, 2002, andraditional Knowledge- Operational Terms and Definitiondocument
WIPO/GRTKF/IC/3/9, of May 20, 2002.
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and the more specific concept of ‘expressions of folkidagid ‘traditional cultural
expression.’

4.  Following a proposal at its fourth sessidghat these distinct, but intertwined, topics
should be combined into a composite technical study, which “would enable the Committee to
have an indepth look at the issues involvediie Committee decided that:

“[B]Jased on documents WIPO/GRTKF/IC/4/8, WIPO/GRTKF/IC/3/9 and other

materials, the Secretariat should prepare a composite study incorporating approaches to
definitions of TK, national experiences in TK protection and analgslements of a

sui generissystem for protection of TK, on the understanding that this would be a more
structured, concrete analysis of specific optiohs.”

Related Committee documents

5. Inorder to provide the Committee with a single, corsp® reference on th&ui generis
protection of TK, this document sums up and draws together a wide range of material earlier
considered by the Committee, in particular the analysis of WIPO/GRTKF/IC/3/9 (on
definitions of TK) and WIPO/GRTKF/IC/4/8 (on elemts ofsui generisprotection), as

agreed by the Committéehut also the successive surveys of national legal approaches to TK
protection that were developed and reported in documents WIPO/GRTKF/IC/3/7,
WIPO/GRTKF/IC/4/7 and WIPO/GRTKF/IC/5/7. Given the overlap between TK protection
and the protection of traditional cultural expressions (TCES) or expressions of folklore, this
document also draws on the parallel surveys concerning protection of TCEs that were
provided in documents WIPO/GRTKF/IC/3/10, WIRERTKF/IC/4/3 and
WIPO/GRTKF/IC/5/3. Each of these documents may be consulted for further details of the
issues covered here.

6. The parallel resource document WIPO/GRTKF/IC/5/INF/2 (“Information on National
Experience with the Intellectuak&perty Protection of Traditional Knowledge”) contains
detailed background information on the protection of TK in national legal systems, including
texts of national laws fosui generisprotection (contained in Anndk), and is referred to
extensively n the present document. A synthesis and overview of the issues considered by
the Committee is provided in document WIPO/GRTKF/IC/5/12, which deals with some of the
general systemic and policy issues relevant to TK protection, such as the nature of IP
protection when applied to TK and TCE subject matter, the role of positive and defensive
protection strategies, the role of IP protection within a broader conception of preservation and
safeguarding traditional cultures and legal systems, and different fdrirRgpootection.

Document WIPO/GRTKF/IC/3/9

Reportof the fourth session, at paragraph 134.

Id., at paragraph 163 (i).

SeeReportof the fourth session, WIPGRTKF/IC/4/15, at paragraph 175(vii).

o N o u
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[ll. THE IP PROTECTION OF TK

(@) Protection of TK in an IP context

7. There are diverse notions of protection, preservation and safeguarding of traditional
knowledge. Protection can apply directly to TK as an object ofgmton in itself, to the
preservation of the social and cultural context in which TK is developed and maintained, and
to the distinctive forms and expressions in which TK is communicated and transmitted.
Protection may also be directed towards distiresigns, symbols and reputations associated
with a community’s TK. Each of these protection contexts is vitally important and the overall
approach to protection needs to be comprehensive and responsive to the needs and interests of
the traditional communy concerned. In keeping with the general focus and mafidéatae
Committee and the role of WIPO in international cooperatibthis present document

focusses on IP protection of TK, or the protection of TK in an intellectual property sense. IP
protec¢ion of TK would normally entail the recognition of specific rights in the TK itself or
rights somehow associated with the TK, rights which give the capacity to restrain others from
using the protected knowledge without authorization. Even within therepidP

protection, the Committee has developed a distinction between ‘positive’ intellectual property
protection and ‘defensive’ intellectual property protecttdriChis section aims to clarify what

is intended by IP protection as such, in contrast taergeneral notions of protection of TK,

and to consider what this means for the definition of TK and the approach to its protection.

Need for IP protection: the question of definitions

8. The work of the Committee has in general highlighteel tital importance of

appropriate forms of IP protection for TK, and in particular approaches to protection that
strengthen the capacity of TK holders and traditional communities to identify and safeguard
their interests vis-vis the IP system. Many Comittee participants have stressed the need

for enhanced protection of TK, attaching varying levels of emphasis on the implementation of
improved ways of applying conventional IP tools to TK subject matter, or on the development
of suigenerisor specificaly tailored TK protection laws. This has led to a need to clarify

what is meant by the core concept of ‘protection’ of TK, and to clarify the intention or policy
goal of TK protection. This has been necessary background even to the question of how the
tem ‘traditional knowledge’ should be defined in practice. From a policy perspective, the
general concept of TK has an holistic quality and a potentially very wide scope, reflecting its
integral relationship with the life, cultural identity and spiritualiets of many local and
indigenous communities. Yet to establish or give effect to specific forms of legal protection
of TK beyond its traditional context (especially if this goes beyond its “home” jurisdiction, or
in an international context) may requiaedistinct, more functional definition that corresponds

to the form of protection that is requiredhe Committee’s discussions have highlighted that
how one defines TK inevitably depends on the prior question of what form of protection is
intended"? In turn, the form ofprotection of TK will differ depending on the policy goal that

is being addressed and the legal rationale for protection of the TK. A very broad, inclusive

SeeMatters Concerning Intellectual Property and Genetic Resources, Traditional Knowledge
and Folklore document WO/GA/26/6, of August 7, 2000, at paragraph 23.

Article 3(1) of the Convention Establishing the Vitbintellectual Property Organization

(signed at Stockholm on July 14, 1967 and as amended on September 28, 1979).

1 WIPO/GRTKF/IC/5/12, paragraphs 13 (see also paragraphs-13, below).

12 See documentVIPO/GRTKF/IC/5/12, paragraph 41.

10
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definition of TK may be useful for general descriptive purposes, but may nat saran
effective basis for a specific form of legal protection.

What is protection?

9. When clarifying what is intended by ‘protection’ of TK, the key policy question is
whether protection is intended in an IP sense, or in another more §jsapse, such as when

TK is safeguarded, preserved or collected to ensure its continued existence. TK can be
‘protected’ through a range of legal mechanisms, such as through contracts and licenses, or
national laws governing such issues as environmemntaéption, cultural heritage or the
interests of Indigenous people. In each case, a different concept of TK may correspond to
each different notion of protection, and the formal legal definitions of TK vary accordirgly.

In addition, TK protection systesrmay have specific policy goals, and this may limit the way
traditional knowledge is defined for the purposes of meeting those goals. This is apparentin a
number of cases where TK protection is linked with environmental objectives. For example,
when TKprotection is part of a broader regime governing access to genetic resources and
protection of biological diversity, the definition of TK for the purposes of its protection may
be limited to TK associated with genetic resources, rather than a wider oaiigfesubject

matter. Alternatively, protection may be focussed on traditional medicinal knowledge, and
the means of protection tailored for that subject matter.

Example of TK within the context of the CBD

10. The Convention on Biological Divsity (CBD) may help illustrate the range of

different approaches to protection of traditional knowledge that may arise within the one
policy context and within one legal documéfitUnder Article 8(j) of the CBD, TK should be
respectedpreservecandmaintined; its application should bepromotedith the approval

and involvement of its holders; and its utilization should lead toetipgitable sharing of
benefitsarising from its utilization> These various complementary objectives illustrate the
varyingrelationship between preservation and protection, and the differing notions of
protection that may be necessary to achieve an overall policy Jaas provision has been

the subject of extensive discussions within the forums established under the GB®&wade
range of regulatory and legal tools may be drawn on to achieve these variouslfoals.
mechanisms (whether they are conventional IP rights or spetifigeneriorms of

protection) can be useful, but are unlikely to be sufficient. IP praiaas not primarily

directed topreserving and maintaining knowledge, although it may encourage or lead to such
outcomes as secondary effects, such as by strengthening incentives for preservation of
knowledge. IP protection may specify how TK is to beggected, may ensure that the process
of preservation does not undermine the TK holders’ interests and that TK is used with their
approval, and can be used to structure and define arrangements for benefit sharing. These
objectives are related to one anathaut require distinct ways of using IP mechanisms, which
may also need to operate in conjunction with other legal and practical tools.

13 See the swey of definitions provided in the Annex of document WIPO/GRTKF/IC/3/9.

14 This discussion of definitions provided is illustrative background only, and is not intended to
interpret or apply the text of the CBD in any authoritative way, nor to draw any firm
conclusions about the effect or intent of any CBD provisions.

> See the summary of this discussion in document WIPO/GRTKF/IC/5/12, paragraphs 17 and18.



WIPO/GRTKF/IC/5/8
page6

11. [P protection operates in a dynamic environment, and is generally concerned with the
conditions under Wwich protected material is used, exploited and disseminated (and in giving
its holders the right to prevent or set conditions for such use), in the broader context of
promoting cultural, technological and economic development, and international trade. The
concept of promoting the equitable sharing of benefits from the use of TK is one way of
applying IP protection, although it does not necessarily entail the establishment of an IP
regime. For example, benefit sharing may be established under systecensels issued by
government authorities, through fees and other remuneration, or through appropriate
contractual arrangements with TK holders. These baptions may be seen as ways of
encouraging benefit sharing. However, under a contractual approdimlders would not

be able to enforce rights or interests against third parties who are not bound by contract. And
under a remuneration system, TK holders may not have the entitlement to say ‘no’ to the use
of TK by others. An IP form of protection wad normally entail giving TK holders the
entitlement to enforce their interests against third parties, and to grant or withhold
authorization for the use of the protected TK (although IP systems can set limits to such
entitlements). IP protection can alprovide the legal basis for negotiations on the exact
nature of benefits and how they are to be shared equitably.

The objective of IP protection of TK

12. IP protection of TK may be viewed as an end in itself, or as one choice of policy
mechaism to achieve a distinct policy goal. The CBD context illustrates how IP protection

of TK may serve as one means of promoting the objectives of that Convention, in the context
of the widelydiscussed provisions of Artick&(j) and elsewhere in the CBLCFor instance,

linked with the “protection” covered by Atrticle 8(j) is the requirement under Artidéc)'®

for Contracting Parties, ‘as far as possible and as appropriate’ to ‘protect and encourage
customary use of biological resources in accordance vatfittonal cultural practices that are
compatible with conservation or sustainable use requirements.’ In referring to customary use
in accordance with traditional cultural practices, this may require both the protection and the
promotion of the use of tdiational knowledge associated with biological resources. IP
protection of TK may entail a dynamic balancing of the goal of protection as against the goal
of promotion of use. IP systems generally seek to promote dissemination or use of protected
subjectmatter by clarifying ownership interests.

13. The CBD contains two other references to TK: Article 17(2) lists “indigenous and
traditional knowledge” as one of the elements of information the exchange of which should be
facilitated between Paes; and Article 18(4) invites Parties to “encourage and develop
methods of cooperation for the development and use of technologies, including indigenous
and traditional technologies, in pursuance of the objectives of [the] Convention.” These
provisionsmay potentially be implemented through licensing and transfer agreements, and in
this case, a clearer IP framework for TK protection may enhance legal security and reduce
transaction costs. But direct IP protection of the TK as such may not be essamdial,

contracts and licensing systems may provide for similar results, with differing costs and
efficiency.

16 “[...][A]rticle 10(c) should be read in conjunction with article 8(j) which encourages Parties to

respect, preserve and maintain the knowledge [...].” See Lyle Glatledii, A Guide to the
Convention on Biological DiversityUCN 1994, at 60.
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14. The distinction between IP protection and general notions of protection of TK is
highlighted by the fact that the CBD tends to referéspect, preservation, maintenance or
use ofknowledgerather than respect, preservation, maintenance or usghts in

knowledge This illustrates how IP rights, or specific rights in knowledge, may need to take
their place alongside other policy optis to achieve the more general goal of ‘protection’ of
TK, including protection against loss of TK. Even notions of equitable benefit sharing may
involve differing notions of exclusivity of protection as against rights of remuneration and
rights to recare nonmonetary benefits.

Defensive IP protection of TK

15. Within the general conception of IP protection of TK, the Committee has discerned
different forms of positive protection and defensive protection of TK. A full discussion of
these conepts is provided in document WIPO/GRTKF/IC/5/12 (paragraph3Q)9

“Defensive” protection is intended not to establish specific rights or other interests in TK
subject matter but, rather at preventing others from asserting or acquiring IP rights over TK
subject matter. Document WIPO/GRTKF/IC/5/6 summarizes a wide range of defensive
approaches that have been discussed or developed in the work of the Committee. These
include making of information available to patent and trademark examiners so that fBrmal
rights are not granted in TK that is in the public domain (as far as patents are concerned) or
that is a protectable element of identification of Indigenous peoples and traditional
communities (as far as trademarks are concerned). Work in this aresgonds to databases
and other inventories of information that is thus made available to patent examiners as well as
to databases of insignia that trademark examiners can cdfsult.

16. Generally, this form of defensive protection is not achdelg actively asserting IP

rights, although in some circumstances, applying for or obtaining IP rights may form part of a
“defensive” protection strategy. For instance, there is an established practice of filing patent
applications as a defensive stratégyensure that third parties cannot subsequently claim

rights over the material disclosed in the patent specification (there are also specific disclosure
mechanisms within patent law systems). Trademark laws can provide for defensive
registration or theecognition of certain official signs or marks, to prevent others from

gaining rights or using adverse trademark rights. In these cases, the goal is not the
commercial exploitation of the subject matter of those rights, but simply to acquire or to assert
a right in order to exclude others from gaining using theiptBtected TK:®

17. Generally speaking, defensive protection of TK entails a range of practical strategies
within the general IP legal framework, although specific legal provisionsimeagnacted to
facilitate defensive protection (such as defensive registration). The present document
concentrates on legal mechanisms for the positive protection of TK through IP rights.

Scope of protected subject matter

18. The different apmaches to the positive protection of TK highlight the need to clarify
first what is the scope of knowledge that is protected, as well as the scope of rights granted.

o See document WIPO/GRTKF/IC/5/7, at paragraphs 12 (“Experiences with the use of traditional

IP mechanisms fathe defensive protection of TK").
SeeConsolidated Survey of Intellectual Property Protection of Traditional Knowledge
document WIPO/GRTKF/IC/5/7, at paragraph 8.

18
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The discussion below will focus in more detail on the approaches to definition of Thdrwit

an IP protection system, but it is important to clarify the general sense of ‘traditional
knowledge.” This term has been used in the work of the Committee as an umbrella concept,
referring to a general field of work and policy interest (TK in the gahsense, or

‘lato sensu). It has also been used in a more focussed sense (TK in a more rigorous sense or
‘stricto sensuj to ‘refer to the content or substance of traditional kAeewv, skills, practices

and learning, while recognizing that this contensubstance may be considered integral with
traditional ways of expressing the knowledge and the traditional context in which the
knowledge is developed, preserved and transmitted. This reflects the view that TK must refer
to ‘knowledge’ in a general sse, but knowledge with a specifically traditional character.
Protection would apply to the knowledge as such, and restrain the unauthorized use of the
knowledge; this could include unauthorized disclosure of secret or sacretf THais is by

way of cortrast with protection of TCEs (synonymous with expressions of folklore), which is
essentially concerned with protection of an expression as such, and not the idea or content
(the copyright doctrine of the dichotomy between idea and expression may hédpity this
distinction)*

19. The work of the Committee has therefore been based on a general distinction between
protection of TK as such, and protection of TCEs or expressions of folklore. This is for the
sake of clarity about the differenbifms and subject matter of protection. It does not preclude
both forms of subject matter being covered by the one legal systémaddition, some

creations embody both technical content and forms of expression in the one object. Thisis a
familiar conept from IP law generally, in which different aspects of the one product may be
protected by complementary IP rightsuch as copyright or design protection over certain
aspects of the shape or expression, patent or utility model protection for funcspets,

and trademark, geographical indication or unfair competition protection for distinctive
characteristics. In the general domain of TK protection, handicrafts are a good example of
this amalgam of protected subject mattdrandicrafts may incorporate technical content,
aesthetic or other cultural values, and may possess distinctive characteristics (including
specific geographical or local qualities). Hence handicrafts may be protected through the
protection of the technical ideas they embodythwough the protection of the expressions of
culture they represent, or through the protection of the distinctive characteristics of signs or
marks associated with thefh.

20. In any event, the narrowing or the broadening of the scope of the Blesumatter that

is to be given legal protection will necessarily have an impact on the nature of its protection,
and the form of rights that give effect to its protection. Protection of expressions, will
necessarily be more concerned with cultural values, including moral rights, while “protection”
of technical subject matter or the content of knowledge will focus predominantly on the
economic and technical impact of uses. Eventually, the very nature of rights conferred will
vary depending on the subjeuiatter covered: while elements of TK that primarily serve the

1 Document WIPO/GRTKF/IC/5/12, at paragraph 42.

2 Document WIPO/GRTKF/IC/5/12 deals wWithe distinction between the protection of On
expressions of folklore, see Consolidated Analysis of the Legal Protection of Expressions of
Traditional Cultural Expressions, document WIPO/GRTKF/IC/5/3, and Final Report on
National Experiences with the LabProtection of Expressions of Folklore, document
WIPO/GRTKF/IC/3/10.

21 See, for example, Annex Il of document WIPO/GRTKF/IC/5/INF/2.

22 gee discussion in document WIPO/GRTKF/IC/5/7, paragraph 9.
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purpose of identifying traditional communities may not be transferred or assigned to third
parties, it is possible to envisage licensing agreements involving techniczl TKis,

regardles®f the fact that technical TK has also a purpose of cultural identification, as it will

be explained below. However, when it comes to technical TK, its use for culturally

identifying a community does not correspond to its primary purpose. Of courdastheord

on this aspect should lie in the hands of TK holders themselves. Nobody can take that sort of
decisions on behalf of TK holders. What law can do is to leave options open for TK holders
to use them as they see fit.

21. Forthatto hapen, it is important to ensure that TK holders have indeed the capacity of
making choices concerning the protection of their intangible assets. The issue, therefore, is
one of IP management and involves awareness of the different choices possibleasafell

the resulting consequences. With this in mind, the Committee, at its third session, approved
the preparation of a toolkitfor the management of intellectual property aspects of traditional
knowledge documentation with a particular focus on theldistament of traditional

knowledge database&” Documents WIPO/GRTKF/IC/4/5 and WIPO/GRTKF/IC/5/5

provide updates on the development of this toolkit.

(b) An overview of mechanisms for positive protection of TK

22. The analysis of several doaents prepared for the Committee on the experiences in
protection of TK® shows that different mechanisms canbeand have indeed bees used
to grant protection for TK. These are categorized in document WIPO/GRTKF/IC/5/12 as:

- existing IP systems applidd TK subject matter;

- adaptations andui generislements of existing IP systems to ensure their
application to TK subject matter (for instance, the incorporation of TK subject matter
in the IPC; and

- stand alonesui generidP systems, whether for thegiection of the content of TK as
such, for the protection of TCEs or expressions of folklore, or for both content and
expression.

Formality requirements

23. A key distinction lies between protection based on a formality requirement, and
protecton that arises automatically from the subject matter, without the need for specific
formal steps such as registration. Protection mechanisms concerning TK may require the IP
right to be formally recognized or registered, such as in the area of pateegistered
trademarks, or protection may be accorded without the need for any formality, such as for
copyright® and unregistered trade marks. The first approach has typically been used for
mechanisms that protect the content of technical TK, and caadreia a number of cases

where conventional IP mechanisms have been used (such as the use of the patent system to
protect innovations within traditional medicine systems), and in several countries that have

23 Article 18(e) of the United Nations Convention to ComlDesertification (UNCCD) refers
expressly to transfer of THelated technology.

Inventory of Existing Online Databases Containing Traditional Knowledge Documentation
Datadocument WIPO/GRTKF/IC/3/6, of May 10, 2002, at paragraph 99.

% See documentd/IPO/GRTKF/IC/2/8, 2/9, 3/7, 3/10, 4/3, 4/7 and 5/7.

26 Copyright registration systems exist in some countries to facilitate proof of ownership

24
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adopted aui generisapproach for protection afK.>’ The second approach, protection

without formalities, has been applied more to the protection of expressions of TK or TCEs
(expressions of folklore), especially given the wide application of copyright and related rights
systems and systems based oderived from copyright for this subject mattér However,

the biodiversity law of Costa Rica, which contains some provisionssn generigegime

for the protection of biodiversitassociated TK, also employs a rfmimality systent.’

24. The Committee has reviewed a range of means of using conventional IP mechanisms
for the protection of TK and expressions of TK, such as copyright, patents, trademarks,
geographical indications, industrial designs, and trade secrets: these are surveyed in
documents WIPO/GRTKF/IC/3/10 and WIPO/GRTKF/IC/5/7. However, many participants

in the Committee have highlighted that these conventional IP mechanisms may not be fully
consistent or adequate for the protection of TK, given the distinctive characterislissas

subject matter for IP protection. Sections V and VI below explore the basisi géneris

systems as a complement of the use of conventional IP mechanisms. There is not necessarily
a firm division between the elements of existing IP systemsatetelevant to TK protection,

and distinctsuigenerisTK systems. This point can be illustrated by the example of
suigenerisdatabase protection. A compilation of data is partly recognized as a distinct object
of protection under copyright law whendonstitutes an intellectual creation by reason of the
selection or arrangement of its contefftsyet the nororiginal components of a database can
also partly be viewed as an objectsafi generisdatabase protection in some countries’ legal
systems’ Indeed both legal mechanisms have been canvassed as possibly applying to
collections of TK and thus affording a measure of TK protectidhe relevance of
copyrightbased osuigenerisdatabase protection for traditional cultural expressions is
considerd in document WIPO/GRTKF/IC/5/3.

25. Alongside any distinctsui generis® systems specifically created for TK as such, there

can besui generielements of general IP law that may be relevant to TK subject matter.
Specificsui generigmechanisra have been developed within general IP law to deal with
particular practical needs or policy objectives relating to specific subject matter: these include
specific legal provisions and practical or administrative measures. For exaupigneris
disclosure obligations, in the form of requirements for the deposit of samples, can apply to
patent procedures relating to new microorganidmBroposals have been made for specific
disclosure obligations in relation to patents for inventions derived fromtgemsources and
associated TE? In relation to TK as such, the development of distinct classes ocksses

for TK in the International Patent Classification could be characterizedsasgeneris

27
28

Document WIPO/GRTKF/IC/5/7 contains a survey of national experiences of TK protection.

SeePreliminary Sytematic Analysis of National Experiences with the Legal Protection of

Expressions of Folkloredocument WIPO/GRTKF/IC/4/3, of October 20, 2002, at paragraphs

71-73.

2 Law No. 7.788, of April 23, 1998, Article 82. The complete text of Law No. 7, 788 can be
found at www.prodiversitas.bioetica.org/doc25.htm.

% In accordance with TRIPS Article 10.2, and the WIPO Copyright Treaty, Arficle

31 See, for example, the EU Database Directive (Directive 96/9/EC of the European Parliament

and of the Council of 11 Mah 1996 on the legal protection of databases (OJ L 77, 27.3.1996,

p. 20)).

In accordance with the Budapest Treaty on the International Recognition of the Deposit of

Microorganisms for the Purposes of Patent Procedure.

% See document WIPO/GRTKF/IC/5/10.

32
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element of an existing system to facilitate defengivetection of TK3* The extension of
performers’ rights to those who perform ‘expressions of folkiGreapturessui generis
TK-related subject matter within a broad IP system (see docuié#P®/GRTKF/IC/5/3)

To some extent, therefore, the Committee magd to explore or define the boundary or
interaction between relevastii generiselements of existing IP systems that have the effect of
protecting TK to some extent, on the one hand; and the elements of dstirggneris

systems specifically for TKrotection on the other hand.

(c) The national or international dimension of TK protection

26. Protection of IP is territorial in nature, being based on national or regional laws and
protection systems, even when it is informal and doeslepend on registration.

Nonetheless, the policy interest in IP protection, and protection of TK in particular, has a
strong international dimension. Since IP is an intangible asset that is readily communicated
and reproduced, it can cross national bosdeith no barriers other than legal protection. The
policy concerns about the IP protection of TK generally arise when it is removed from its
traditional context, and frequently when it is transmitted to or used in different jurisdictions
altogether. Anynational legal system that protects TK in a distinctuegenerisway, apart

from established IP rights, may need to interact with IP systems in other countries. Itis
therefore a key legal and practical issue how to achieve international recogtition o
suigenerisrights granted under national systems, or to ensure effective articulation of
national systems. Therefore, even seeking to identify elements of possilgeneris

systems raises the question of whether the system is to be characteridechipantly at the
national or international level. Itis possible to envisage the future work of the Committee
focusing on systems of protection at the national level, with a view subsequently to distilling
out more general principles that could be exgsel in an international framework; or it could
seek directly to express what basic elements or principles would be sought in an international
framework, whether indicative, illustrative or more formal in character. An additional,
important issue is howo make the transition from national protection to international
protection where there is interest in taking this step. It is possible that countries may prefer to
move on a case by case approach, establishing a system of recognition of rights granted by
other countries to their own citizens when these are willing to reciprocate sUilggneris

law of Panama is an example of this approatiBut it is also possible to take a regional or
multilateral level, under which contracting countries accept sartes ion articulation of

national protection systems and, eventually, minimum, harmonized standards of protection.
How the principles of national treatment and mtastourednation would be interpreted and
applied then becomes an issue.

34

See paragraphs 38, document IPC/CE/31/8, Report of the Committee of Experts, Special

Union for the International Patent Classification (IPC Union), Thiisst Session, Geneva,

February 25 to March 1, 2002.

WIPO Performances and Phonograms TygeArticle 2(a).

% See Law No. 20, of June 26, 2000, Article 25:
“For the effects of the protection, use and marketing of the intellectual property collective
rights of the indigenous communities contained in this Law, the artistic and traditional
expresions of other countries will have the same benefits set forth hereon, whenever they
are made by means of reciprocal international agreements with these countries.”

The complete text of this law can be found in Annex document WIPO/GRTKF/IC/5/INF/2.

35
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(d) Objectivesof TK protection

27. The form of protection of TK, whether through existing IP mechanisms, through
adapted osui generielements of existing forms of IP, or through a distisgt generis
system, will depend heavily on why the TK is being pidezl— what objective the protection
of TK is intended to serve. Existing IP systems have been used for diverse forms of
TK-related goals, for instance,

- to safeguard against third party claims of IP rights over TK subject matter,

- to protect TK subjecinatter against unauthorized disclosure or use, to protect
distinctive TK related commercial products,

- to prevent culturally offensive or inappropriate use of TK material,

- to license and control the use of Ti€lated cultural expressions, and

- to license apects of TK for use in thirgharty commercial products.

28. Normally, the aim of protection will be a mix of some of these goals, with the emphasis
varying depending on the specific material to be proteetadparticular, defensive and

posiive protection may both be required. Stamldnesui generigrotection of TK is likely

to focus not ordefensive protection alone, but to create a positive right over the protected
subject matter. Even so, it will still raise the question of what pesitights are intended, and
what acts by other parties they are intended to constrain, and whether the protection is linked
with other specific policy objectives, such as the active protection of cultural heritage, the
suppression of unfair commercial pt@es, the equitable management of genetic resources,
and conservation of biodiversity. The debate about IP protection of TK may be clarified with
closer attention to the specific needs and objectives of those seeking to protect their TK. But,
at the sara time, there are some common aspects of IP systems that are applicable to TK
protection, and may help to clarify why in generaldB/le protection may be valuable for TK.

(e) The reasons for IP protection of TK

29. Possibly because of the digity of objectives for TK protection that have been raised

in debate, there is some uncertainty about whether TK falls into the same general category as
other intellectual creations, such as inventions and literary and artistic works, that are
protected i specific IP rights. The background question is to what extensis generis

system to be considered as an IP system at all, and to what extent does it operate apart from
the general IP framework? In turn, this flows into potential unease abouppaent

commercial or economic focus of the IP system, which can seem to be in tension with the
more diverse and culturally based needs and expectations of holders of TK. In most cases
(but not all), TK is not originally developed with a commercial goadias not intended to be
commercialized in its traditional form. Often, in fact, it is unauthorized commercial use of

TK by other parties that triggers concerns that TK should be given IP protection, rather than
an active desire on the part of TK holdéoscommercialize their TK.

30. There are accordingly concerns that TK should not be commodified as the subject

matter of intellectual property, and reduced and simplified to a set of economic rights. To

apply IP protection could be seen to dingim the cultural and spiritual value of TK, or even

worse, distort its essential nature and transform it into a tradable commodity. From another
perspective, there have been suggestions that there is no economic justification for the costs of
devising andmplementing a new legal regime for the protection of TK. For instance, the
incentive argument for IP protection may not apply to TK protection, which almost by
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definition has been developed by communities on their own initiative as a response to their
own needs and interests. However, such analyses may overlook the adaptable nature and full
range of IP mechanisms.

31. The definition of ‘intellectual property’ has generally been cast in broad terms: for
instance in the 1967 Convention Esiahing the World Intellectual Property Organization, it

is defined in terms of specific IP rights (such as rights relating to inventions and to
trademarks), but also as includingll‘other rights resulting from intellectual activity in the
industrial, saéntific, literary or artistic field$>’ Yet there is a common quality to the specific
rights established under IP systems. Property rights are not indefinite, with theamdiag,
variable and abstract qualities of human knowledge. Property rightffaraed against third
parties: in essence, they entitle the owner to prohibit trespassing. Given the intangible nature
of their subject matter, IP rights are defined by the boundaries that are set around the claimed
subject matter, and are assertedpbgventing others from using or reproducing the protected
subject matter.

32. In considering the IP protection of TK subject matter, it is important to distinguish the

IP right, as such, from the underlying material it gives protection to.oéyof TK is

inevitably more comprehensive, diverse and integral to a community’s life and heritage than
any specific scheme of IP rights that provide legal protection for the TK. Therefore, to
identify certain IP rights (whether general IP rightssargenerig as applicable to the

protection of some aspects of TK does not diminish or reduce the TK itself, nor the cultural
heritage which creates and sustains it. The fact that copyright protection may apply to a song
cycle or a traditional narrative doest diminish the cultural values of the protected material,
nor does it create an expectation that the material would be commercialized in any particular
way.

33. Hence, the fact that IP rights may be applied to TK subject matter need nottithpac
way in which the TK is created and used by the originating community. In most cases, the
use IP owners make of the protected material is irrelevant to how the right is defined:
whether or not the protected material is seen as a cultural or a canafreesset, or both, the

IP right determines how other, third parties may (or may not) make of those assets. This
characteristic of IP rights makes them useful even for those who do not want to make
commercial use of their assets, but who want to prewérgrs from doing so. For example,
authors’ moral rights- rights of integrity and of attributior do not have a commercial

nature, and indeed are enjoyed independently of authors’ economic ¥ightmnetheless,

they function as part of an IP system&gnexercising these rights (to restrain such acts as
distortion, mutilation or other modification of the work or other derogatory action) requires
exactly the same enforcement tools traidiated IP rights. In the same vein, as far as TK is
an expressioof cultural identity, IP enforcement tools are necessary to protect it against
distortion or other derogatory actions, even for those TK holders who do not wish to put it in
the channels of commerce.

37 Article 2 of the WIPO Convention provides that “intellectual property’ shall include the rights

relating to: literary, artistic and scientific works, performances of performing artists,
phonograms, and broadcasts, inventions in all fields of human endsaientific discoveries,
industrial designs, trademarks, service marks, and commercial names and designations,
protection against unfair competition, and all other rights resulting from intellectual activity in
the industrial, scientific, literary or artis fields.”

% Berne Convention on the Protection of Literary and Artistic Works, Artices6
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34. IP protection, therefore, does not ‘corathfy’ TK per se to the contrary, one

immediate consequence can bestopower TK holders against the distorting use of elements
of their identity, or against unauthorized commaodification of their TK. TK holders may, if
they wish so, not only to refraiftom giving a commercial dimension to their TK, but they

may also prevent others from doing so. On the other hand, an IP regime will be of crucial
interest for those TK holders who have the legitimate aspiration of ‘commodifying’ their
knowledge or at lest certain selected parts of it they choose to commercialize. Hence, the
first rationale for IP protection of TK is to enable TK holders to preserve their identity against
any use they do not wish their TK to be given.

35. The second reasontrfasing IP to protect TK has a more legal dimension: a clear,
transparent and effective system of TK protection increases legal security and predictability to
the benefit not only of TK holders, but also of society as a whole, including firms and
researchnstitutions who are potential partners of TK holders. These benefits go beyond the
promotion of innovation as such, given the argument that IP forms of protection of TK are
unnecessary since the innovation will have taken place without IP protectiocunient
WIPO/GRTKF/IC/3/7 discusses this rationale for IP protection of TK:

“On the other hand, it is true that traditional knowledge has been developed without the
need for a formal system of intellectual property protection. In this sense, it candoe s
that intellectual property is not necessary to promote its development any further.
However, the purpose of intellectual property, and in particular of patents, plant variety
certificates and trade secrets, is not exclusively the promotion of ineeattities. If

it were, intellectual property would have no purpose whatsoever in countries of
centrally planned economies or in those fields where the basic inventive activities are
carried out by the government or by private institutions with public funding
(biotechnology, for example). Transparent and secure property rights in knowledge
have an extremely important role in reducing transaction costs as far as the transfer of
technology is concerned. Patents, for example, have a crucial role tandiag i
biotechnology area, where the governments or the institutions that have promoted the
inventions need to transfer publicnded inventions to the market. For that to happen

in a transparent and secure way, rights and obligations must be clearlgdiafid
attributed. For that to happen, a private mechanism of appropriation is of the essence.
The same concept applies to traditional knowledge. Intellectual property protection of
traditional knowledge would establish clear rules on the private apjptam by

traditional communities of their own expressions of culture (including technical
knowledge), thus reducing the enormous uncertainty that today involves all activities of
bioprospection by businesses and research institutions.”

36. Someexamples of increased transaction costs arising from the lack of a transparent
system for the protection of TK can be found in the current uncertainty in the access (or lack
thereof) to the biodiversity and related TK within a number of countries whioHezd to
uncertainty and loss of confidence in dealings with potential commercial and research
partners— to the loss not only of foreign entities but also, and in particular, of national
institutions, which may lose an opportunity to leverage accessr&ign technology, as well

as to the TK holders themselves, who may be deprived of possible financial arichaocial
benefits. Another example is the current debate on the requirement to disclose prior informed
consent in patent applications for invemts that may have derived from or used elements of
TK. The relevance of such a requirement would be greatly diminished (as far as TK is
concerned) if TK were the subject matter of property rights. Under an IP regime, TK holders
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would be able to enforcteir rights against any misuse of their TK, whether it was in the
context of a patent application or direct commercial use.

37. A third potential rationale for IP protection of TK concerns economic development and
poverty alleviation: if the ommunities so wished, the formalization and recording of
traditional communities’ intangible assets would transform them into capital, thus facilitating
the establishment of commercial ventures within traditional communities. Many traditional
communitieghat live in apparent poverty are actually rich in knowledgédut their

knowledge, not being the subject of formal property titles, is prone to commercial
misappropriation by others. Furthermore, once recognized through titles, TK could be used as
collateral security for giving traditional communities facilitated access to credit. This would
apply in those cases where traditional communities actively chose to commercialize selected
elements of their TK. For instance, this would be helpful in promotirggdevelopment of
self-sustaining enterprises based on-féated handicrafts, where protection of TK may help
both to strengthen the enterprises’ access to markets, but also secure access to the capital
needed to build up communityased enterprises. W there is little commercial experience

in other aspects of TK, there are possibilities in such areas as traditional or complementary
medicine, and other useful technologies, as well as distinctive agricultural and food products.

38. The fourh rationale for IPrelated protection of TK concerns international trade
relations, and was discussed in WIPO document WIPO/RT/LDC/Hfatection of

Traditional Knowledge: A Global Intellectual Property IsstieOne general argument for
international coperation on IP protection has been that its absence in foreign countries leads
to an unfair advantage for local manufacturers, since they do not need to compensate the IP
right holder, or to contribute to the costs of research and development. Other factes being
equal, foreign IP right owners will be in disadvantage &igis their local imitators, and

therefore the lack of IP protection amounts to #tanff barriers to trade. Just as this applies

to the pharmaceutical, software and entertainment imiggsit would apply to IPrelated TK

and the commercial interests of traditional communities that make use of their TK in their
economic life, especially when they are seeking to trade beyond their community. Similar
considerations apply when TK holdesse their interests not in direct commercial terms, but

in terms of restraining other people’s unacceptable commercial practices involving their TK,
such as misleading or deceptive behavior.

3 Document WIPO/RT/LDC/1/14, presented at the High Level Interregional Roundtable on
Intellectual property for the Least Developed Countries (LDCs), Gergptember 30, 1999:
“As an outcome of the Uruguay Round negotiations, many developing and least developed
countries have accepted the obligation to establish high standards of intellectual property
protection, as a means of promoting free trade. It mayabgyued that biodiversity, and the
traditional knowledge associated with using it in a sustainable manner, are a comparative
advantage of those least developed countries that are biodivecsityenabling them to
participate more effectively in global amkets and thus rise above the current levels of poverty
and deprivation. This is an example of how protection of traditional knowledge at the national
and international levels may be seen as a potentially powerful tool for advancing the integration
of least developed countries into the global economy.”
Id. paragraph 10.
The intrinsically traderelated dimension of TK has led to its inclusion in the work programme
of the TRIPS Council (see the Ministerial Declaration adopted at the fourth session of the WTO
Ministerial Conference, at Doha, WTO document WT/MIN(01)/DEC/1, of November 20, 2001,
at paragraph 19).
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39. Each of these rationales for the IP protection &f Jubjectmatter could potentially

apply equally to the use of existing general IP mechanisms, to the use of adapted or extended
forms of existing IP rights, and to the usesafi generislP mechanisms specifically designed

to protect TK. Itis crucial tht IP protection of TK should be seen as a means to an end, not

as an end in itself, and the choice of IP mechanism should nqudge the concerns and

interests of TK holders. The aim, rather, is to strengthen the choices available to TK holders,
inclding to restrain unwanted or unauthorized commercialization of their TK by others, or to
ensure that any commercialisation is in accordance with their wishes and interests.

IV. APPROACHES TO DEFINITION OF TK

40. As noted above, th€ommittees discussions have highlighted how the way one defines
TK inevitably depends on what kind of protection is intended. What is meatgroyection

of TK” will, in turn, mean different things depending on the policy goal that is being
addressed: for exammlis the TK protected in the sense of being preserved intact for others
to use, or is it to be protected against the unauthorized use by others? TK can be ‘protected’
in a range of legal ways, such as through contracts and licenses, or national lawsrggpve

such issues as environmental protection, cultural heritage or the interests of Indigenous
people. In each case, a different concept of TK may correspond to each different notion of
protection, and the formal legal definitions of TK vary accordinfflyProtection of TK in an
intellectual property sense (the subject of this paper) would normally entail the recognition of
specific rights in the TK itself, and the capacity to restrain others from using the protected
knowledge without authorization. Thimsay require some precision or clarity of the scope of
the rights that arise from the TK. A very broad, inclusive definition of TK may be useful for
general descriptive purposes, but may not serve as an effective basis for a specific legal
protection.

41. As document WIPO/GRTKF/IC/5/12 discusses,-fddated IP protection may be
applied to three general forms of subject matter:

(a)  Protection extended to the content, substance or idea of knowledge and culture
(such as traditional knowow about themedicinal use of a plant, or traditional ecological
management practices)corresponding roughly to the subject matter of patents, utility
models and knowhow or trade secrets;

(b)  Protection extended to the form, expression or representation of tradlitiona
cultures (such as a traditional song, performance, oral narrative or graphic design)
corresponding roughly to the subject matter of copyright and performer’s rights and rights in
industrial and textile designs; and

(c) Protection extended to the reputatiand distinctive character of signs, symbols,
indications, patterns and styles associated with traditional cultures, including the suppression
of misleading, deceptive and offensive use of this subject matterresponding roughly to
the subject mattesf trademarks and geographical indications, as well as specific protection
for material such as the names of IGOs, hallmarks and national syftbols.

40 See the survey in the Annex of document WIPO/GRTKF/IC/3/9.
1 See documentVIPO/GRTKF/IC/5/12, paragraph 41.
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The nature of the protection intended will clearly influence the way the subject matter is
defined intende for protection, and thus the definition of TK for the purposes of its IP
protection should take account of the way it is defined. This document concentrates on the
form of protection of TKstricto sensuwhich has been identified as:

the content or swtiance of traditional knovkow, skills, practices and learning, while
recognizing that this content or substance may be considered integral with traditional
ways of expressing the knowledge and the traditional context in which the knowledge is
developed, peserved and transmitted. This reflects the view that TK must refer to
‘knowledge’ in a general sense, but knowledge with a specifically traditional character.
Protection would apply to the knowledge as such, and restrain the unauthorized use of
the knowedge; this could include unauthorized disclosure of secret or sacréd TK.

42. Discussion of the IP protection of TK requires greater understanding of the concept of
TK that is the very subject of protection. On the other hand, the very diyerkTK, and the
degree to which it is integral to the fabric of traditional communities and distinct social and
cultural traditions, mean that a single, rigorous definition may exclude much important
subject matter, and may not take account of the imporant contribution of local law and
customs in determining what is defined as TK and how TK should be protected. A key
guestion, too, is the relationship between the general concept of ‘traditional knowledge,’
which— as a distinct, stardlone concept, deast- is relatively new in international

discussion on IP issues, and the terms ‘folklore’ and ‘traditional cultural expressions,’ which
are more specific in their application and represent a longer tradition, both at the level of
international IP discuson and in national legal systems.

43. This section aims to clarify the definition of TK by:

- discussing the relationship between an inclusive, descriptive definition of TK, and a
definition that is relevant for the subject matter of sped#igal protection;

- distinguishing between TK and folklore/TCEs as the subject of protection;

- considering the role of definitions in international instruments on IP; and

- considering the relationship between a definition of protected subject matter with the
objectives of protection

(@) Approaches to defining core IP concepts

44. Discussion of IPrelated definitions of TK may be assisted by consideration of how core
concepts are defined and applied in other IP systems. International harmonization,
standareketting and cooperation across the field of IP have not, overall, been dependent on
the determination of definitive, exhaustive definitions of the subject matter of protection.
There has been a tendency to leave specific determinations of tineldides of protectable
subject matter up to domestic authorities, and for terminology at the international level to be
used more to express a common policy direction. This applies equally whether the legal
instrument under consideration is binding or Aznding, an expression of principles, a set of
guidelines, or firm rules that aim at coordinating or harmonizing national systems of
protection.

42 Document WIPO/GRTKF/IC/5/12, paragra44.
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45. Accordingly, a general definition of the subject matter of IP protection, especially at the
international level, can be distinguished from the more precise tests that are developed and
applied casdy-case at the national (or regional) level, using interpretative principles based in
domestic law. In some instances, individual objects efdRtedprotection can be defined in
direct and explicit terms at the international level (for example, State emblems and official
signs notified under the Paris Convenfinbut for most categories of IP protection, the
approach taken to defining subject maitemore general and remains open to distinct
interpretation and application at the national level.

46. The way relevant IP subject matter is identified may also be influenced by the policy
objectives of the legal instrument. International instrments on IP protection have addressed
various objectives, such as:

- creation of reciprocal rights, involving mutual recognition of foreign nationals’ rights
to protection under national systems, effectively a guarantee of access for foreign
nationals tolie national IP system in line with the applicable national standards;

- establishment of agreed minimum standards for protection, so that there is a
guarantee of a certain level of protection for eligible subject matter; and

- coordination of specific proteicin, so that there is convergence in the scope of
specific IP rights.

47. The degree of precision in the definition of protected subject matter can vary according
to which of these objectives applies. For instance, the Paris Convention defohestrial
property’ in explicitly broad ternf§ and does not define specific terms such as ‘patents’ and
‘trademarks.” Yet this is not a barrier to the effective operation of the international
instrument, precisely because the protection which it coatdsor harmonizes still has its
operational effect in domestic law, and the specific rights granted in different jurisdictions are
intended to be independent of one anoffieHence the need for cadwy case precision in the
use of a definition may onlyrase at the domestic level. Even though it may be considered
desirable to promote convergence and predictability in the operation of national IP systems,
an international instrument need not aim to ensure that different national systems grant
individual IP rights that are identical in scope, as an end in itself.

48. The definition of IRrelated subject matter may also be expressed very generally when

the definition does not determine or delimit the actual scope of protection to be granted under
law. Itis possible to define relevant subject matter in broad terms, and then separately to
specify what distinct subset or portion of that material is actually eligible for legal protection.

In other words, defining subject matter that is generallgwant and defining the exact scope

of protected subject matter can be separate conceptual steps. The second step, of determining
exactly which portion of the general subject matter is to be protected, can be taken by

applying specific eligibility criter, by making explicit exclusions to the scope of protectable

3 Following notification of such material under Articlées of the Paris Convention for the

Protection of Industrial Property.

Article 1(3) provides that: ‘Industrial property shall be understood in the broadest sense and
shall apply not onlyto industry and commerce proper, but likewise to agricultural and extractive
industries and to all manufactured or natural products, for example, wines, grain, tobacco leaf,
fruit, cattle, minerals, mineral waters, beer, flowers, and flour.’

See, forinstance, Articles dis and 6(3) of the Paris Convention.

44

45
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subject matter, or by referring to specific categories of subject matter. Commonly, some or
all of these approaches are adopted in the same legal instrument.

49. Hence ‘invention,’ he object of patent protection in most countfi®&ends to be

defined broadly in legal instruments (and is not defined at all in key international instruments
such as the Paris Convention and the WTO TRIPS Agreerfierityhether protection is

actually tobe afforded under patent law depends on whether the claims are directed to an
invention broadly defined, and on whether the claims also specifically comply with the

criteria of novelty, norobviousness and utilit? Some inventions can also be excluded fo
policy reasons, such as inventions which would otherwise be eligible for patent protection but
are deemed to be contraryaeodre public. Specific provisions can be made to clarify that
certain technologies are included within or are excluded from éfi@ition of patentable

subject matter, setting aside any interpretative uncertainty.

50. Similarly, the general object of copyright protection (‘literary and artistic works’) is
defined in broad terms in Article 2(1) of the Berne Conventiorsfiall include every

production in the literary, scientific and artistic domain.. bt the actual scope of protected
subject matter is defined by specific conditions, such as the need for originality and for
material fixation; and it is possible to sp#y that certain subject matter is deemed to be
protectable (such as the requirement that computer programs be protected as literaf3) works
thus confirming how the general definition is applied in that specific case.

51. In IP systems, theresioften a dynamic linkage between the definition of subject matter
and the actual scope of protection, so that the way the definition is applied is guided by the
policy rationale for the particular IP protection. Indeed, in some jurisdictions it can be mo
instructive to look at decided case law than at the formal statutory definition to get a sense of
the actual scope of the definition in practice. The definition of relevant subject matter is often
informed and molded by consideration of the policy @hijes of the IP law in question, and

so an operational definition needs to take account of the policy context in which the subject
matter is defined and protected. For instance, trademark rights are typically defined with
reference to the way a sign ised by commercial undertakings and is perceived in the
marketplace, rather than its use or perception inrc@mmmercial contexts, because trademark
law generally aims to promote fair competition between traders and to prevent confusion or
deception of congmers. The sign generally needs to be used in a commercial context to
function as a trademark. If the same sign were used in a differentcoimmercial context it

may not be subject to trademark law, since the policy focus is on the commercial sphere.

4 In the United States, discoveries, under some strict circumstances, are also patent subject matter.

See 35 U.S.C. §8 100(a) and 101.

47 See document WIPO/GRTKF/IC/1/3, paragraph 65.

8 To someextent, it could be argued that these criteria are overlapping with the inherent notion of
‘invention.” However, it is possible for an invention, so defined, to fail to meet the criteria, for
instance for want of novelty or utility. The reverse enginegofa technique that the emulator
ignored had been previously disclosed is an invention, in spite of not being new. The only
criterion that is actually overlapping with the notion of ‘invention’ is paloviousness. There
are no obvious inventions. But tteeare inventions that are more inventive than others. In other
words, in contrast with the two other criteria, Rohviousness is a relative one. Patentability
depends on the amount of level of inventiveness. If correctly worded, a statutory provision on
patentability should actually read: “patents shall be available for any invention provided that it
is new,involves a sufficient inventive stapd is useful.”

49 WIPO Copyright Treaty, Article 4 and TRIPS Agreement, Article 10.1.
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52. What does this mean for definitions of ‘traditional knowledge’ and related terms? Quite
apart from the question of whether a distinct set of underlying legal concepts is required for
TK protection, the approach or the methodology used imd&di subject matter in other areas

of IP may provide useful parallels when taking the step of definingré&lkited subject matter.

For instance, the approaches taken to terminology in other areas of IP suggest that:

()  while illustrative or descriptiveharacterizations of ‘traditional knowledge’ may
be developed in isolation to promote discussion, analysis and debate, it may only be possible
(or desirable) to settle on a particular definition in the context of a specific legal instrument
and with a defned policy goal;

(i) the degree of precision required in a definition may depend on the level and extent
of harmonization and uniformity in national laws that is expected to result from an
international legal instrument;

(i) clarity about the policy bjectives of the legal instrument and the kind of
protection that is intended may be a necessary ingredient for a firm definition of ‘traditional
knowledge:’ for instance, does the legal instrument concern defensive or positive protection;
is it concernd with active protection of cultural heritage or simply suppression of commercial
misuse; and is it intended additionally to promote a distinct public policy objective, such as
equitable management of genetic resources and conservation of biodiversity?

(iv) it could be in keeping with international practice for a definition to be broad and
openended, with greater precision applying at the national level or in the scope of specific
areas of protection; or, at least, the absence of a single, comprehandieghaustive
definition need not be an obstacle to the international coordination or harmonization of
domestic legal systems;

(v) adefinition of ‘traditional knowledge’ could be expressed in a general or
indeterminate way, while the actual scope afdeprotection may be separately defined as a
distinct step, taking into account the nature and policy orientation of the protection, for
instance:

- with reference to specific conditions (e.g. that it not already be in the public
domain, or that it be tratibnal knowledge associated witt situ biodiversity
conservation)

- by excluding some areas of subject matter (e.g. secret or sacred traditional
knowledge may be excluded from a system that provides protection by publishing
details of traditional knowledge

- by specifying that some patrticular subject matter is deemed to fall within the
scope of protection (e.qg. clarifying that unfixed TK is included in the definition).

53. Arrelatively general approach to definition may be especially called foglation to
traditional knowledge as the subject matter of protection, in contrast to the areas of
intellectual property already surveyed here. TK subject matter is particularly dynamic and
variable, and more likely to be shaped by local, cultural faditas other forms of IP.
Moreover, there have been calls in the work of the Committee for there to be some
recognition of customary lalvas an element in the definition and protection of TK. If there

*  See document WIPO/GRKF/IC/2/16, at paragraphs 90, 94, 100, 108, 152
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is to be reflection of customary law in the charactation of traditional knowledge, this

would necessarily involve a more general form of definition at the international level, given
the diverse and distinct quality of customary laws; equally, if weight is to be given to local
cultural factors, this couldlso entail a general umbrella definition at an international level.
This general approach was foreshadowed in document WIPO/GRTKF/IC/1/3 (itself echoing
comments in the ‘WIPO Report on Intellectual Property Needs and Expectations of
Traditional Knowledg Holders®):

“Given this highly diverse and dynamic nature of traditional knowledge it may not be
possible to develop a singular and exclusive definition of the term. However, such a
singular definition may not be necessary in order to delimit the sobpebject matter
for which protection is sought. This approach has been taken in a number of
international instruments in the field of intellectual property.”

(b) National approaches to defining TK

54. This section considers the various apgches taken to defining traditional knowledge in
national legal systems. At its third session, the Committee encouraged the notification of
suigenerislaws on TK protectior® Foursuigenerisstatutes for TK protection enacted by
Committee Members lv@ been made available to the Committee so far, and these illustrate
the diversity of possible approaches to defining TK. These are discussed in turn below; this
discussion is not intended to interpret or analyse the legal provisions in themselves, nor to
assess the value or validity of any particular approach, but simply to use these provisions as
the basis for discussion of general issues concerning the definition of ‘traditional knowledge.’
The full text of the four laws is provided in document WIPQIGKF/IC/INF/2.

55. Atrticle 7(Il) of the Brazilian statute (Provisional Measure No. 2 1185 of
August23,2001) defines associated TK as follows:

“Associated traditional knowledge: information or individual or collective practices of
an indigaous or local community having real or potential value and associated with the
genetic heritage.”

56. The firstimpression is that the scope of protection of Hand, consequently, the very
concept of TK as wel— is limited to knowledge that iassociated to the Brazilian genetic
heritage, which corresponds, more or less, to the genetic information contained in biological
diversity. As noted above, a general notion of TK might include not only knowledge itself,
but also the expressions of thraditional knowledge, such as verbal or musical expressions,
expressions by action (such as dances), whether or not reduced to a material form, and
tangible expressions (such as drawings, paintings, carvings), musical instruments and

> WIPO, Intellectual Property Needs and Expectations of Traditional Knowledge Holders: WIPO
Report on Factinding Missions on Intellectual Property and Traditional Knowledge
(19981999)(WIPO, 2001)

2 See document WIPO/GRTKF/IC/1/3, paragraph 65

>3 SeeReportof the third session, document WIPO/GRTKF/IC/3/17, at paragraphs 211 and 309.
The statutes of the four countries (Brazil, Panama, Peru and Portugal) can be found irllAnnex
to document WIPO/GRTR/IC/INF/2.
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architectural forms? Those traditional expressions may be (and are frequently) associated
with the physical environment of Indigenous peoples and traditional communities, and
therefore are not easily separable from the knowledge they express. However, this particular
definition provides that “associated traditional knowledge” consists of “information or
individual or collective practices.” Besides, the Brazilian statute deals basically with access
to genetic resources. This suggests that the protected “associated tra#itmnkedge” is

mainly technical knowledge about the uses of genetic resources. It may be, however, that the
definition could extend to cover the situation when that knowledge is conveyed through
TCEs/expressions of folklore. The definition above cordamo additional elements: the
requirement that the knowledge be either created or in control of indigenous and local
communities; and the stipulation that the knowledge should have real or potential value,
which is relevant to the entitlement of TK h@is to sharing of benefits, even if the value of

the associated TK is to be developed or realized at a later stage.

57. Thesui generisstatute of Panama does not attempt an exhaustive definition 6f TK.
Instead, it lists some examples of TK et matter and identifies a few elements that make
such subject matter eligible for legal protection. TK, therefore, may consist of “inventions,
models, drawings and designs, innovations contained in pictures, figures, symbols,
illustrations, old carvedtones, and others; likewise, the cultural elements of [...] history,
music, art and traditional expressions.” The scope of this concept is, therefore, very broad,
and appears to comprise “technical” TK as well as expressions of TRis law has two
addtional elements: first, only TK that is owned by indigenous communities shall be
protected; second, TK must be “capable of commercial use.” TK that is not susceptible of
commercial use may eventually be protected under other provisions of Panamaaitagis
but not under thaui generissystem of registration and protection of Law No. 20.

58. Article 2(b) of Law No. 27811 of Peru defines “collective knowledge” as

“the accumulated, transgenerational knowledge evolved by indigenous peagples a
communities concerning the properties, uses and characteristics of biological diversity.”
The scope of Peru’s statute is thus limited to TK that is (a) collective; (b) accumulated and
transgenerational; (c) created by indigenous peoples and comes;n(tl) concerning

properties, uses and characteristics of biodiversity components. This definition restricts the
scope of protected material according to its subject matter (relating to biological diversity), its
source or origin (evolved by indigenopsoples and communities), and its relationship with
tradition (TK must be accumulated and transgenerational). This link with a knowledge
tradition need not imply that the definition is limited only to TK that has been created several
generations ago anabh already been transmitted from generation to generation. If so, the law
would deny protection to TK that will be created by indigenous communities in the future.
Rather, it suggests that TK is knowledge that is (or has been, or will be) created agdordi

> See WIPO/UNESCO Model Provisions for National Laws on the Protection of Expressions of

Folklore Against lllicit Exploitation and Other Prejudicial Actions.

®  See Law No. 20, of June 26, 2000, Article 1.1.

®  However, Article 3 of Law No. 20which deals with “Objects Susceptible of Protection” leans
very clearly to a much narrower approach, and focuses essentially on handicrafts and associated
expressions of folklore. Undoubtedly, handicrafts have a technical substract, and the associated
techniques must indeed be described as a condition for their registration with the authority in
charge.
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the traditions of a community. Thus, the words “accumulated and transgenerational” may
essentially refer to subject matter created in the Pasut they may also link new (or future)
knowledge to the transgenerational culture of the community tngng new insights as

further accumulation of that tradition. Traditions are the thread of Ariadne that links today’s
TK to the past and future of Indigenous peoples and traditional communities.

59. Atrticle 3(1) of Portugal’'s Decreeaw No. 1182002 contains a more detailed definition
of TK:

“Traditional knowledge is all the intangible elements associated to the commercial or
industrial use of local varieties and other endogenous material developed by local
communities, collectively or indivically, in a norsystematic manner and that are

inserted in the cultural and spiritual traditions of those communities, including, but not
limited to, knowledge relating to methods, processes, products and denominations that
are applicable in agriculture, dol and industrial activities in general, including

handicrafts, trade and services, informally associated to the use and preservation of local
varieties and other endogenous and spontaneous material that is covered by the present
law.”

This definition islimited to TK that is associated to local plant varieties (both wild varieties
and landraces). Within that relatively narrow technical area, TK may consist of a wide range
of knowledge. The provision above is not exhaustive as the expression “inclbdingot

limited to” indicates. The other elements designated for identifying protectable TK are: TK
may be either of a collective or an individual nature; but its creation must be “traditional” in
the sense that it must be (i) neystematic, and (ii)iserted in the cultural and spiritual

tradition of the traditional communities. In other words, in spite of protecting TK owned by
individuals, TK must have had a collective (or commusigyated) origin. Whether the
individual TK may have kept its link&he “thread of Ariadne”) with the cultural traditions of

the community from which it originated is a matter to be decided under customary law.

60. The reference to the nesystematic manner of creating TK, as mentioned in the
Portuguese law, Isdbeen the subject of the following analysis in document
WIPO/GRTKF/IC/4/8:

“The fact that TK is created in a distinctively cultural context also gives rise to another
important characteristic: in essence, to understand the full nature of TK or singly ev

to record or define it, it may be necessary to understand the cultural influences that
shape it. Whether or not TK is produced within a formal or systematic tradition, or in a
more informal or ad hoc context, it tends to be developed in a way thhisslyg related

to the immediate environment in which traditional communities dwell, and to respond to
the changing situation of that community. In that regard, it can have an empirical or
trial-anderror basis. Yet TK may be developed in accordance sygtems of

knowledge, and be incorporated into systematic concepts and beliefs. Cuihaaéyl

rules may apply to the way innovation proceeds. Yet the way TK is created may appear
from an external or universal perspective to be-sgatematic or unmeddical, partly
because the rules or system governing its creation can be passed on in an informal or
cultural manner, partly because the systematic element is not explicitly articulated, and

> The law of Peru establishes some criteria for assessing the “novelty requirementrifr&ee

paragraphs 8@t seq.
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partly because the process leading to the creation of TK malgenfirmally

documented in the way that much scientific and technological information is recorded.
The apparent nesystematic manner of creation of TK does not diminish its cultural
value or its value from the point of view of technical benefit, and atbe question of

how to record or define its relationship with the culturatiyecific knowledge system,

set of rules or guidelines, or set of background beliefs which help shape it. As with the
“tradition-based” characteristic, the apparent “Afonmal” characteristic leads to
particular emphasis on the context in which is created, and the potential need for
elements of this cultural context to be considered along with the knowleeigse”*

(c) Possibilities for an inclusive working definition of TK

61. The WIPO Report on Fadinding Missions on Intellectual Property and Traditional
Knowledge (19981999) contains a definition of TK that uses the two approaches taken by the
statutes above referred to: on the one hand, a list of possiblecsubatters if provided; and,

on the other hand, some elements necessary for TK’ characterization are indicated. The
definition is the following:

“WIPO currently uses the term “traditional knowledge” to refer to tradiio@sed

literary, artistic orscientific works; performances; inventions; scientific discoveries;
designs; marks, names and symbols; undisclosed information; and all other
tradition-based innovations and creations resulting from intellectual activity in the
industrial, scientit, literary or artistic fields. “Traditiorbased” refers to knowledge
systems, creations, innovations and cultural expressions which: have generally been
transmitted from generation to generation; are generally regarded as pertaining to a
particular peple or its territory; and, are constantly evolving in response to a changing
environment. Categories of traditional knowledge could include: agricultural
knowledge; scientific knowledge; technical knowledge; ecological knowledge;
medicinal knowledg, including related medicines and remedies; biodiversigted
knowledge; “expressions of folklore” in the form of music, dance, song, handicrafts,
designs, stories and artwork; elements of languages, such as names, geographical
indications and syntis; and, movable cultural properties.”

This working definition was cast deliberately very broadly, fittingly for a flwtling and
consultative process. Notably, it includes both the knowledge itself, and expressions of
traditional culture or folkloe. The stipulation that knowledge be ‘tradittbased’ is

explained with reference in particular to transgenerational transmission (similar to the
definition in the Peruvian law cited above) and a link to a particular community or territory.
It recogniss, too, that knowledge will evolve in response to the environment, and that this
can be part of its traditional characteristic.

62. This working definition of traditional knowledge may need to be focussed or refined for
specific forms of internanal cooperation. In particular, the Committee has maintained a
distinction between Tktricto senspand traditional cultural expressions, reflecting the
different modes of protection and different policy objectives that may apply to such subject

58
59

At paragraph 30.

Intellecual Property Needs and Expectations of Traditional Knowledge Hol#&RBO Report
on Factfinding Missions on Intellectual Property and Traditional Knowledge (19989)
(WIPO Publication 768E), at 25.
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matter As has been noted, how a working definition of TK is to be framed will be influenced
by its practical purpose. For instance, when the definition forms part of a TK protection
system that gives effect to the Convention on Biological Diversity (seentheductory

discussion in Sectiohl above), the concept of TK will be naturally adapted to that purpose.
Thus the laws of Brazil, Peru and Portugal variously limit the definition of TK with reference

to genetic heritage, biological diversity or locaapt varieties, and focus on technical TK in

the strict sense of actual knowledge rather than the form of its expression. In contrast, the law
of Panama is much broader, and comprises both technical TK and expressions of TK.

63. However, a cruciequestion has been lingering over the debate on TK and, in particular,
on its legal protection: is it possible to separate technical TK from expressions of culture, or
expressions of folklore? In previous documents prepared for the Committee, theaBatret
visited already this issue more than once. For example, in document WIPO/GRTKF/IC/3/10,
the Secretariat said that:

“[...] [T]he separate treatment of “expressions of folklore” from other forms of
traditional knowledge may be artificial and not in acdance with reality. To give one
example only. Themauti referred to in Canada’s response to the Questionnaire, is an
Inuit woman’s parka that is designed with a large hood and a pouch in which a child can
be carried while allowing the woman’s handsremain free. A child can be nursed and
tended without leaving the warmth of taenauti The parka was made using traditional
skills and knowhow, from caribou hair and sealskin. Tamautireflects the practical

and functional adaptations of the Intattheir environment. Itis thus a product of
biodiversityrelated traditional knowledge. Today, Inuit women are attempting to
promote commercial sales of handmaaheautisin order to conserve traditional skills

and knowledge while providing a sourcein€ome and a measure of financial
independence. ltis also intrinsically linked to Inuit culture. Inuit women are concerned
about the misappropriation and loss of cultural heritage. They fear that if they lack
effective legal tools to protect their wks, they will be denied appropriate credit and
compensation, they will lose control over traditional designs and motifs, and their
market will be usurped by magsoduced articles®

64. In another document, WIPO/GRTKF/IC/4/8, the Secretariasitated the
encompassing notion of TK with a fable:

“A short fable may help illustrate the nature of TK and the availability of existing
mechanisms of intellectual property that fit its characteristics. Let us imagine that a
member of an Amazon tribe ds not feel well and requests thajés medical services
(pajéis the tuptguarani word for shaman). The shaman, after examining the patient,
will go to his garden (many shamans in the Amazon rain forest are plant breeders
indeed") and collect some leaseseeds and fruits from different plants. Mixing those
materials according to a method only he knows, he prepares a potion according to a
recipe of which he is the sole holder. While preparing the potion and, afterwards, while
administering it to the géent (according to a dosage he will likewise prescribe), the
pajéprays to the gods of the forest and performs a religious dance. He may also inhale

60 Final Report on National Experiences with the Legabtection of Expressions of Folklgre

document WIPO/GRTKF/IC/3/10, of March 25, 2002, at paragraph 95.
See Mark J. PlotkinTales of a Shaman’s Apprentiee An Ethnobotanist Searches for New
Medicines in the Amazon Rain Forgstl. Penguin Books, 1993
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the smoke of the leaves of a magical plant (the ‘vine of the &)ulThe potion will be
served and saden a vase with symbolic designs and thegéwill wear his ceremonial
garments for the healing. In certain cultures, plageis not seen as the healer, but as
the instrument that conveys the healing from the gods to the paffent.”

65. These gamples illustrate that TK is an encompassing notion covers several, if not
many, areas of human creativity. Thus, to attempt to establish a concept based on a list of
covered subject matters may be not very effective, either because areas that helagoro r

one to another may be included (which may be confusing) or because the list will necessarily
be incomplete.On the other hand, the identification of characteristics of TK as subject matter
of protection, although more accurate, may be limited to the extent it will reflect national
approaches rather than an international one. In a document that seeks a composite view of
TK, it may make sense to attempt to provide for a more general and comprehensive definition
of TK.

(d) Proposal for a workingzomprehensive definition of TK

66. The general process of clarifying terminology in relation to TK can be broken down
into several elements:

(@) the choice of an appropriate term, or terms, to describe the subject matter;

(b) the identifiation or description of the subject matter to be covered by the term or
terms selected; and

(c) the determination of the scope of that subject matter which is actually to be
granted legal protection.

67. The Committee has generally made uséhefterm ‘traditional knowledge’ at two

levels: as a general, umbrella terfat¢ sensyiand as a specific term denoting the subject of
specific IP protection focussed on the use of knowledtygcfo sensy There is also an
established working distinicin between TKstricto sensuwhich refers to knowledge as such

as the object of protection, and traditional cultural expressions (and the synonymous term
expressions of folklore). This section focusses on element 66(b) above, leaving open the
question ofwhat subset of all material defined as traditional knowledge is actually given legal
protection (i.e. 66(c)).

68. As a broad characterization, TIEto sensiwcan be understood as ‘tihdeasand

expressions thereafeveloped by traditional commities and Indigenous peoples, in a

traditional and informal way, as a response to the needs imposed by their physical and cultural
environments and that serve as means for their cultural identification.fafiksensu

becomes a convenient umbrella teravering both aspects of protection of Bfricto sensu

2 See Richard Evans Schultes and Robert F. Rafféng of the Soul—Medicine Men, Their
Plants and Rituals in the Colombian Amazared. Synergetic Press and Conservation Int'l,
1992,

Elements of a Sui Generis System for the Protection of Tioadit Knowledgedocument
WIPO/GRTKF/IC/4/8, of September 30, 2002, at paragraph 38.

63



WIPO/GRTKF/IC/5/8
page27

and TCE&’ (in this broader sense, it goes beyond ‘knowledge’ as such). Some objects of
protection touch simultaneously upon those two distinct fields of IP, such as technical
creations that have ansteetic character. For instance, many handicrafts have a utilitarian
function, having been developed with a utilitarian purpose and giving effect to a technical
idea, but may acquire an additional aesthetic quality. Either because of their use irugeligio
services and other spiritual events, or because of their general association with a culture and a
community, handicrafts may become more important as a cultural expression than simply as
the product of a technical idea. In this vein, handicrafts malpadyg TK stricto senswor may

be viewed as expressions of TK or TCEs. This lack of a clear distinction about the
application of different legal regimes to the same underlying subjet matter is not new in IP
law. Indeed, industrial designs may be protected under the law of industrial préptrey,

law of copyright®® or both®” and each of these options has been applied to TCEs (i.e. for TK
protectionlato sensit

69. Assuming that a definition “is not aimed at prescribing exactly what portion of
knowledge is to be given legal protection ... and does not itself define the nature of
protection,” then a definition of ‘traditional knowledge’ in the narrower sess@c{o sensy
and in the context of IP protection might concern “knowledge which is:

- gererated, preserved and transmitted in a traditional context;

- distinctively associated with the traditional or Indigenous culture or community
which preserves and transmits it between generations;

- linked to a local or Indigenous community or other group efgons identifying with
a traditional culture through a sense of custodianship, guardianship or cultural
responsibility, such as a sense of obligation to preserve the knowledge, or a sense
that to permit misappropriation or demeaning usage would be haonbifensive, a
relationship that may be expressed formally or informally by customary law;

- knowledge in the sense that it originates from intellectual activity in a wide range of
social, cultural, environmental and technological contexts; and

- identified by the community or other group as being traditional knowled§e.”

70. This definition draws on a number of the themes in the analysis of existing laws noted
above, although it does not tie the definition to one particular policy goal or siudnegtof
knowledge (such as biodiversity or medicinal health). This is proposed as a general and more
neutral definition of TK that concentrates on knowledge as such (i.edhint, substance or

idea of knowledge, technical knelaow and culture), rathrghan its form of expression

(which may be the subject of distinct protection, including copyrightaudenerisTCE
protection): although the scope of protection may effectively extend to the form of expression

64 For a discussion on the meaning, scope and nature of “traditional culture expressions,” see

documents WIPO/GRTKF/IC/3/10, paragraphs 88 to 109, and WIPO/GRTKF/IC/4/3,
paragraphs 23 to 35. It should be noted that this definition is offered with full understanding
that the term “traditional knowledge” constitutes a misnomer, in the sense that it covers more
than knowledge in a strict sense.

5 Paris Convention, Article$(2) and 8"

% Berne Convention, Article 2(1).

®  TRIPS Agreement, Article 25.2.

% WIPO/GRTKF/IC/5/12, paragraph 45, drawn from document WIPO/GRTKF/IC/3/9, at
paragraph 35. At the fourth session of the IGC, the delegation of Switzerland natedeh
elements as set out in that paragraph would be a good basis for further work in this area. See
Report supranote ..., at paragraph 135.
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of the TK, this maintains the essentaistinction between protection of content and protection
of the form of expression, a distinction that has deep rootisarstructure of intellectual
property law.

71. These approaches to definition highlight certain key qualities of TKdtslinguish it
from general forms of knowledge and from TCEs as objects of protection in their own right.

(@) the context of creatiantraditional knowledge must clearly be traditional: this
refers to the context of its creation, preservation anasim@ssion, so that TK originates in a
way that makes it inseparable from the culture and the identity of the community; this can be
defined as creation ‘in a traditional and informal context,” but may also relate to how the
knowledge has been preserved grassed down between generations. This aspect overlaps
with the sense of a link to the community.

(b)  association with the communityfK must be ‘distinctively associated with the
traditional or Indigenous culture or community which preserves anditnés it between
generations:’ this indicates that there is a distinctive link to the community which originates
the knowledge, and serves as means for their cultural identification. This highlights that TK
is often part of the social fabric and everyddg of a community, and is generally not seen as
a distinct body of ‘knowledge’ separate from the community’s culture, but rather as integral
with the community’s culture and its identity as a communityecBuse its generation,
preservation and transmiens is based on cultural traditions, TK is essentially
culturally-oriented or culturallyrooted, and it is integral to the cultural identity of the social
group in which it operates and is preserféd=rom the point of view of the culture of the
communityin which it has originated, every component of TK can help define that
community’s own identity. This characteristic may sound obvious as far as expressions of
folklore and handicrafts are concerned, but it also applies to other areas of TK, such as
medicinal and agricultural knowledge. A piece of medicinal knowledge developed from a
given combination of plants by a South American community, for example, necessarily
differs from knowledge developed by an African community, based on similar plants. The
reason is that the origination of medicinal knowledge by traditional communities, in spite of
its predominantly technical nature, does not only attend to a certain practical need, but also
responds to cultural approaches and beliefs. This contrasts skhatiplyvo scientific
inventions made separately by two different teams of employed inventors, with the objective
of solving the same technical problem: it is not uncommon that the two inventions turn out to
be very similar, which, in patent law, may givise to interference proceedings or similar
legal procedures which attribute ownership to one claimant or the BtH@ompeting patent
claims to overlapping subject matter are resolved without reference to the cultural
environment which gave rise to thavientions; by contrast, the inherent link to the
community of TK has important implications for its protection. This raises the importance of
a linkage based on a sense of custodianship or responsibility.

(c) link to the community through a sense ofr@sship or responsibility:This aspect
of the definition concerns the sense of violation and cultural damage that may arise from the
misappropriation and misuse of traditional knowledge, in that misappropriation or demeaning
usage would be harmful or offisive, and would run counter to customary obligations to

% See document WIPO/GRTKF/IC/4/8, paragraph 28.
0 The “Act on the Protection and Promotion of Traditional Thkddicinal Knowledge” admits
interference procedures in the context of TK registration. itkea Part VIII.
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preserve and respect the knowledge in a suitably respectful manner. This can include a
responsibility to restrict the distribution of or access to the knowledge in line with customary
law. Broadly,misuse or unauthorized access may run counter to a sense of custodianship,
guardianship, or cultural or spiritual responsibilityhé cultural identity dimension and
customary law obligations of TK may have a dramatic impact on any future legal framework
for its protection, because, being a means of cultural identification, the protection of TK,
including TK of a technical nature, ceases to be simply a matter of economics or of exclusive
rights over technology as such. It may acquire a human rights dimerand TK protection

may intertwine with the cultural identification and integrity, and the dignity of traditional
communities. Analogues could also be drawn with the concept of ‘moral rights’ in copyright
law, specifically the rights of integrity anaf attribution, in that it may be considered
necessary to protect against culturally offensive use of TK or othefeconomic aspects of
perceived misuse of TK. Specific remedies, such as additional damages, may also be
stipulated in case of culturallyfiensive misuse of protected material.

(d) the requirement that it be knowledg#his is a relatively open requirement, but
does limit the definition by excluding form or expression as such, and cultural objects with no
knowledge content, and therefatistinguishes Tkstricto sensurom protection of TCEs and
distinctive signs and insignia. The knowledge may also be limited to a conscious “response a
response to the needs imposed by [TK holders’] physical and cultural environments.” The
definition, nanetheless, encompasses all areas, without any limit or discrimination as to the
field of technology or culture.

(e) community to identify traditional knowledg@&:his aspect of the definition deals
with the sensitive question of who is to identify knodtge as being traditional, given
especially that the need for distinct IP protection of traditional knowledge generally only
arises when it is removed from its traditional or customary context. While this is dealt with to
some extent by the other aspectstos definition, a final test should be that the community
itself recognizes or identifies the knowledge as forming part of their living heritage of
traditional knowledge. This identification may be informal and implicit, in that it is part of
the commuity’s social fabric, or may be explicit, such as knowledge which is the subject of
particular obligations, rituals or practices established by customary law. Ultimately, the very
notion of TK is based on traditions, and the communities themselves are in the best position
to identify them as such. This should be distinguished, however, from the determination of
the scope of protection afforded to traditional knowledge, and the question of compliance
with distinct IP laws giving protection to TK. This waalitypically be the role of the judicial
or administrative systems of law enforcement specified in the applicable national legislation.

The definition of ‘traditional knowledge’ can be summarized simply: it must be ‘traditional’
in that there is an apppriate association with a relevant cultural tradition, and it must be
‘knowledge’ in that it refers to the content of what is known, rather than its form or
expression as such.

V. REVIEW OF NATIONAL APPROACHES TO PROTECTION OF TK

72. This setion provides an overview of national approaches that have been taken to the
protection of TK, through the three general areas of IP protection identified above
(paragrapl2?2): conventional or general IP rights; adaptations or sui generis elements of
conventional IP; and distinui generissystems. Section VI concentrates on specific
suigenerissystems for TK protection. This material is drawn on the responses to two
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questionnaire8VIPO/GRTKF/IC/2/5 and WIPO/GRTKF/Q.1, which have been reported in
more detail in documents WIPO/GRTKF/IC/5/7, WIPO/GRTKF/IC/4/7, and
WIPO/GRTKF/IC/3/7.

73. As pointed out by Singapore in its response to questionnaire WIPO/GRTKF/IC/2/5,
intellectual property encompasses two different sorts of means: “inclusiomzags”, which

give “rights to people claiming protection over something that is new, original, etc,” or, in
other words, that meets the legal conditions for protection; and “exclusionary means, e.g. by
preventing people from claiming rights to informatithat is not new, original, etc.” In the
language adopted by the Committee, “inclusionary means” are generally referred to as
“positive protection”, in the sense that it seeks to establish proprietary or bifedlectual
property rights in claimed sydgct-matter. In contrast with such protection, some Members
have referred to “defensive protection”, which does not seek to assert those rights, but merely
aims at preventing third parties from claiming rights in misappropriated subject rffate.

a mater of course, all IP solutions have an intrinsically exclusionary dimension: IP rights are
exercised by saying “no” to third parties. In that sense, the positive side of IP protection for
TK, or any other subject matter, has necessarily a “defensiveédsion. That distinction,
nonetheless, is very important in the sense that reveals the intention of stakeholders in
resorting to IP: in fact, in many instances, TK holders have been more worried with the
offensive use of their cultural assets by thiees than with the possibility of putting those

at use themselves. On the other hand, communities can use IP rights actively to protect their
interests even when they do not seek to commercialize their knowledge or the expressions
thereof’® Local commuities and Indigenous peoples that have the legitimate aspiration of
commercializing pieces of their TK, do need to resort to the positive acquisition of rights.

74. Several Committee Members, when reporting to the Committee on their expariance
using traditional IP mechanisms for the protection of THighlighted the distinction
between positive IP protection of TK and purely (or mostly) defensive protection.

Experiences with positive protection of TK through traditional IP mechanisms.

75. A number of Committee Members, such as Sweden and Switzerland, has indicated that
IP mechanisms are, in principle, available for the protection of TK, provided the general
conditions under IP law are met. Other Committee Members have iderttigetbnventional

IP mechanisms that can be (or have actually been) resorted to in order to protect TK. For
example:

" Not all elements of intellectual property are the subject matter of property: in some legal

systems, the reputation of merchants is a-pooplietary value, yet it is protected by measures
for the repression of unfair competition.

5 Such a distinction has been noted in documents WIPO/GRTKF/IC/4/8 (at paragraph 14) and
WIPO/GRTKF/IC/4/3 (at paragraph 42(ii)). In discussions at the fourth ses$iihre
Committee, several Members acknowledged such a distinction: India (document
WIPO/GRTKF/IC/4/15, paragraph 74), Venezueth,(paragraph 94), Perid(, paragraphs 96
and 141), Brazilifl., paragraph 103) and Norwaigl(, paragraph 133). In premiis discussions,
the defensive approach was referred to as “negative protection” (see the Report of the second
session, document WIPO/GRTKF/IC/2/16, paragraph 122, statement by the delegation of
Venezuela).

& Document WIPO/GRTKF/IC/4/8, paragraph 18.

" See documents WIPO/GRTKF/IC/2/5 and WIPO/GRTKF/IC/Q.1.
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(@)  copyright and related rights

Australia, Canada, Costa Rica, Indonesia, New Zealand, Qatar, Samoa, Uruguay and the
European Commuty;”

(b) patentlaw

Costa Rica, Kazakhstan, Hungary, Japan, Republic of Korea, Republic of Moldova, New
Zealand, Romania, the Russian Federation, Uruguay, and
Viet Nam?®

(© plant variety protection

New Zealand and Turkey;

(d) trademark law (inaliding collective and certification marks)

Australia, Canada, France, Hungary, Indonesia, Mexico, Republic of Moldova, New
Zealand, Portugal, Uruguay, Viet Nam and the European Comm(fity:

(e)  geographical indications
France, Italy, Hungary, Indonesigepublic of Korea, Mexico, Republic of Moldova,
Portugal, the Russian Federation, Tonga, Turkey, Viet Nam, Venezuela, and European
Community’®

M industrial designs

Australia, Costa Rica, Kazakhstan, New Zealand, the Russian Federation, Tonga, and
Uruguay;”® and

(g) trade secret law (unfair competition)

Canada, Hungary, Indonesia and the United States of America.

» See actual examples provided by Australia and Canada in Annex | of document

WIPO/GRTKF/IC/5/INF/2. The delegation of Hungary, responding to WIPO/GRTKF/IC/2/5,
informed that “The Hungarian Copyrighct (Law No. LXXVI of 1999) excludes expressions
of folklore from protection under copyright law. Under Article 1, para.(7) of the Act: “The
expressions of folklore may not enjoy copyright protection. However, this may not prejudice
copyright protection deito the author of a foHartinspired work of individual and original
nature.”

See examples provided by Kazakhstan, Viet Nam and the Russian Federation in Annex | of
document WIPO/GRTKF/IC/5/INF/2.

See examples provided by Canada, Mexico and Nat in Annex | of document
WIPO/GRTKF/IC/5/INF/2. See examples of collective marks provided by New Zealand and
Portugal.

The delegations of France, Italy, Mexico, Portugal, Viet Nam, Venezuela and the Russian
Federation have provided actual exampl8gse Annex | of document
WIPO/GRTKF/IC/5/INF/2.

See examples provided by the delegations of Kazakhstan and the Russian Federation.

76

7

78

79
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Experiences with the use of traditional IP mechanisms for the defensive protection of TK.

76. Several Committee Members have pwgpecial emphasis on two traditional IP
mechanisms (patents and trademarks), which might (or have actually been) used to prevent
others from misappropriating technical creations, signs and symbols that identify traditional
communities and Indigenous pédeg.

(a) defensive use of the patent system

A number of delegations have provided information about defensive measures that
could help prevent unwarranted IP claims by unauthorized third parties. (Such
measures are discussed in docum®iBO/GRTKF/IQ5/6 and

WIPO/GRTKF/IO5/10.) For example, Colombia and the European Community noted
various approaches to disclosing information such as the origin of genetic resources and
TK used in the development of claimed inventions, as a possible measure in the
prosecution of patent applications. New Zealand and the United States cited instances
where the identification of disclosed TK (through the establishment of databases, as the
U.S. delegation noted) could help patent examiners become aware of TK which
consttutes prior art. The delegation of Japan also mentioned the defensive use of the
patent system in the sense that where TK holders resort to “existing IP standards like
patent law” they will be able to prevent “any exclusive rights on the traditional

knowedge from being obtained by other&>”

(b)  defensive use of trademark law

Portugal has indicated that in most cases, resorting to trademark law would not seek to
distinguish products (or servicgsgr sebut rather accord “indirect protection of the
sulject matter which for the most part seeks to avoid or prevent the registration of
marks, or other distinctive signs, that relate to the designation of the traditional
knowledge concerned” Canada has provided a practical example of such an approach
(theregistration of ten petroglyph with a special religious significance by the
Snuneymuxw First Nation in order to stop the sale of commercial items, such as
T-shirts, jewelry and postcard®).New Zealand has informed that a new Trade Marks

80

81
82

The delegation of Japan refers to the practice (which is relatively common in Japan) of applying

for patents for invetions that the applicant does not intend to use, but which he or she does not

want to fall in the hands of competitors who may independently reinvent them. A practical

solution is to file a patent application, to wait for it to be published (or “laid djpempublic

inspection”) and not to request the subsequent examination. Such application thereby falls into

public domain and as such it will necessarily be taken into account by patent examiners when

assessing the patentability of claims filed by contpesi. See Robert J. Girouand,S. Trade

Policy and the Japanese Patent Syst&orking Paper 89, August 1996, The Berkely

Roundtable on the International Economy, available at <www.ciaonet.org/wps/girO1/#txt115>

(last visited on January 3, 2003).

SeeAnnex | of document WIPO/GRTKF/IC/5/INF/2.

See Annex | of document WIPO/GRTKF/IC/5/INF/2. That defensive use of trademarks may

require an amendment to the legislation of those Committee Members in which the commercial

use of trademarks is mandatoryurthermore, in a few Committee Members, national

legislation further requires that only legitimate businesses may file for trademark registration.
[Footnote continued on next page]
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Bill, currently being considered by Parliament, will if enacted allow the Commissioner
of Trade Marks to refuse to register a trade mark where its use or registration would be
likely to offend a significant section of the community, including Maori. This provision
would provide additional protection to some expressions of traditional knowledge by
preventing the inappropriate registration of marks based on Maori text or im&géry.
concrete example of a similar defensive approach was described by Colombia (the
“Tairona Cuture case”f*

VI.  NATIONAL EXPERIENCES WITHSUI GENERISTK PROTECTION

77. Documents WIPO/GRTKF/IC/5/7 and WIPO/GRTKF/IC/5/INF/2 contain information
about four national experiences in usingsilt generigor protecting TK: Brazil, Panama,
Porugal and Peru. A brief description of those laws follows. The way those four laws define
TK was discussed above (section IV(b)). The complete text of these laws is provided in
Annexlll of document WIPO/GRTKF/IC/5/INF/2.

(a) Brazilian sui generis law.

78. The Braziliansui generigegime was established by Provisional Measure No. 2186

of August 23, 2001, which regulates the protection of TK in the context (or as a component)
of access to genetic resources and associated traditional krgawvlddhe stated objectives of

the statute are to legislate on access to the genetic heritage in the national territory, the
continental platform and the exclusive economic area for the purposes of scientific research,
technological development or bioprosgien; access to traditional knowledge relating to the

[Footnote continued from previous page]

Such a requirement would also impose an amendment, if the Canadian approach were to be
followed.

8 See Anna | of document WIPO/GRTKF/IC/5/INF/2.

84 See Annex | of document WIPO/GRTKF/IC/5/INF/2. At the second session of the Commiittee,
which took place on December 10 to 14, 2001 the delegation of the United States of America
informed that, “on August 31, 20ahe USPTO began accepting requests for registration in the
Database of Official Insignia of Native American Tribes. The Database would be included, for
informational purposes, within the USPTO’s database of material that was not registered but
was searchito make determinations regarding the registrability of trademarks. To [that] date,
the USPTO had received only one request for inclusion in the Database of the official insignia
of the Redding Rancheria Wintu Yana Pit River tribe in Redding, CaliforNietwithstanding
this new Database, all trademark applications containing tribal names, recognizable likenesses
of Native Americans, symbols perceived as being Native American in origin, and any other
application that the USPTO believed suggested an aggmtwith Native Americans, were
examined by one attorney who had developed expertise and familiarity with this area. Of
course, this new Database of Official Insignia did not supersede or otherwise affect the Indian
Arts and Crafts Act, of 1935, adma#tiered by the Department of the Interior's Bureau of Indian
Affairs. In brief, the Indian Arts and Crafts Board promoted the economic welfare of American
Indians and Alaska Natives through the development of Ingiaduced arts and crafts. It was
intenckd to protect Indian cultural heritage and to assist the efforts of Indian tribes and their
members to achieve seiliance. To achieve these goals, the top priority of the Board was the
enforcement and implementation of the Indian Arts and Crafts A&88D which expanded the
powers of the Board to respond to growing sales of arts and crafts products misrepresented as
being made by Indians. The Act also provided for severe civil and criminal remedies.” See
document WIPO/GRTKF/IC/2/16, paragraph 27.
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genetic heritage, relevant to the preservation of biological diversity, the integrity of the
country’s genetic heritage and the use of its components; the fair and equitable sharing of the
benefits @rived from the exploration of the genetic heritage and related traditional

knowledge; access to technology and the transfer of technology for the preservation and use
of biological diversity. Human genetic material is excluded from the scope of the law

(Article 3).

79. Brazil's Provisional Measure No. 218d.6 provides protection for the traditional
knowledge of indigenous and local communities, relating to the genetic heritage, against the
use and unlawful exploration, and other acts thafpaegudicial or unauthorized by the
Management Council referred to in Article 10, or by an approved institution. (Article 8).
Article 9 provides that

“The indigenous and local communities which generate, develop, hold or preserve the
traditional knowledg relating to the genetic heritage are guaranteed the right to:

| — have the origin of the access to traditional knowledge stated in all publications,
uses, explorations and disclosures;

Il — prevent unauthorized third parties from:

(@) using, or carying out tests, research or exploration relating to, the relevant
traditional knowledge;

(b) disclose, transmit or retransmit data or information contained in or
constituting relevant traditional knowledge;

Il — obtain benefits through economic egption by third parties, either directly or
indirectly, of the relevant traditional knowledge, whose rights are under their
ownership, in accordance with the Provisional Measure.”

TK holders are also entitled to assign their rights and conclude licensmigacts. The
statute has no provisions on compulsory licenses.

80. Chapter VIl of the Brazilian statute- on benefit sharing— deals with remuneration.

In general, this must be fair and equitable, and may consit of the following modaditeere
of the profits; the payment of royalties; access to and transfer of technologies; licensing,
free of charges, products and processes; and human resources training.

81. Protection does not require any formal procedure or registratjwon the fulfillment of

the statutory criteria. The grant and validity of industrial property rights in processes or
products obtained from genetic resources depend on the provision of information on the
origin of the genetic material and related tradisbknowledge, where necessary (Article 31).
TK holders are also entitled to a fair and equitable share in benefits obtained from the
commercialization of products and processes obtained from genetic resources (Article 24).
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82. The Brazilian statite provides for the following exceptions to rights in TK conferred:
“Article 43 - The provision contained in the previous article does not apply to:

| — acts carried out by unauthorized third parties, for private purposes and with no
commercial aim, Wthout harming the economic interest of the patent owner;

Il — acts carried out by unauthorized third parties as experiments, relating to studies or
scientific or technological research;

Il — the preparation of medicines based on a medical prescrifdrandividual cases,
drawn up by a skilled professional, as well as for the medicine thus prepared;

IV - a product manufactured according to a process or product patent which has been
placed on the domestic market directly by the patent owner or witbdrisent;

V - third parties which, in the case of patents relating to living organisms, use, for
non-economic purposes, the patented product as an initial source of variation or
propagation in order to obtain other products; and

VI - third parties whichin the case of patents relating to living organisms, use,
circulate or market a patented product which has been lawfully traded by the patent
owner or by a license holder, since the patented product has not been used for
commercial propagation of the ling organism in question.”

83. On enforcement measures, the Brazilian statute provides for civil, administrative and
criminal sanctions, such as: security; fine; seizure of the genetic heritage samples and of the
instruments used in the collan or processing of the products obtained from the information
relating to the relevant traditional knowledge; seizure of the products derived from the
sample of the genetic heritage or related traditional knowledge; suspension of the sale of the
product derived from the sample of the genetic heritage or related traditional knowledge and
its seizure; embargo on the activity; partial or total prohibition of the establishment, activity
or undertaking; suspension of the registration, patent, licenaatborization; cancellation

of the registration, patent, license or authorization; loss or restriction of the share in the
funding line in an official credit institution; operation in the institution; prohibition on
contracts with the Public Administiian for a period of up to five years.

84. Under Article 8(4) of the Brazilian law, protection of TK shall not affect, prejudice or
limit the rights relating to intellectual property.

(b) Panama’s sui generis regime

85. In 2000 Panamadopted Law No. 20 of June 26, 2000, regulated by Executive Decree
No. 12 of March 20, 2001, entitled “Special Intellectual Property Regime Governing the
Collective Rights of Indigenous Peoples, for the Protection and Defense of their Cultural
Identity ard their Traditional Knowledge, and Other Provisions.” The objectives of Law No.
20 are the protection and defense of the collective intellectual property rights and the
traditional knowledge of indigenous peoples in relation to their creations, sucheagions,
models, drawings and designs, innovations contained in images, figures, symbols, graphics,
petroglyphs and other material, in addition to the cultural elements of their history, music, art
and traditional artistic expressions that are suitableéemercial use, afforded by means of

a special system of registration, promotion and commercialization of their rights, with a view
to enhancing the socioultural values of indigenous culture and doing social justice to those
peoples. The cultural hertage of indigenous peoples may not be the subject of any form of
exclusive rights in favor of third parties not authorized under the intellectual property system,
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such as copyright, industrial design and trademark rights, and the rights in geographical
indications and other subject matter, except where the application is made by the indigenous
peoples themselves.

86. Law No. 20 defines collective indigenous rights as indigenous cultural and intellectual
property rights that relate to art, musitelature, biological, medical and ecological

knowledge and other subject matter and manifestations that have no known author or owner
or date of origin, being the heritage of an entire indigenous pedplée rights granted are of

an exclusive nature btihey may be recognized to the benefit of third parties provided the
request is filed by the indigenous peoples themselves.

87. Protection is granted upon registration. The administrative procedures are pdyeeent
and do not require the repegtation of a lawyer. The Traditional Indigenous Congress(es) or
Authority (Authorities) of the indigenous peoples are entrusted with representing them and
complying with the requirements laid down in the Regulations under the Law. The
intellectual propgay agency of Panama (DIGERPI) will create a position of examiner on
indigenous collective rights, for the protection of the intellectual property and other traditional
rights of the indigenous communities. This public officer will have the power to exaail

the applications that are filed before DIGERPI related with the collective rights of the
indigenous communities, so the registration will not be granted against this law. The
Regulations provide that there can be traditional knowledge of indiggreses in the form

of creations shared between members of two or more communities, in which case the benefits
accrue to both or all of them collectively, according to customary law.

88. Law No. 20 provides for a prior user exception to righteferred: Article 23 says that

“The small nonrindigenous artisans that dedicates to the manufacture, productions and sale of
the reproduction of crafts belonging to indigenous Ngobes and Buglés that reside in the
districts of Tolé, Remedios, San Félix aBdn Lorenzo of the Province of Chiriqui are

exempt of this law. These small namdigenous artisans will be able to manufacture and to
market these reproductions, but they will not be able to claim the collective rights recognized
by this Law to the indgenous group.”

89. Law No. 20 provides for administrative, civil and criminal sanctions against
infringement of TK. Custom and industrial property laws are the primary sources of
enforcement measures. In cases not provided for in either cugtgiekation or industrial
property legislation, violations of Law No. 20 are punished with fines ranging from 1,000 to
5,000 U.S. dollars, depending on their seriousness. In the event of a repeat offense, the
amount of the fine is doubled. The sanctigmevided for in the Law are applied in addition

to the seizure and destruction of the materials used to commit the infringement.

% The delegation of Panama noted that work is currently undergoing on a draft law for the

protection of the collective rights of local communities, which broadens the definition as

follows: they are the intellectual property rights of indigenous peoplddaral communities

the subject matter of which is art, music, literature, biological, medical and ecological

knowledge, rituals, games, cultural expressions, traditional science and technology, gastronomy,
cultural traditions, beliefs and other aspectshaf cultural heritage that are not dissociable from

the cultural identity of a whole community.
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90. Under the Law and its Regulations, the owners of rights may assign and license the use
of registered collectiveights. There is no provision for the grant of compulsory licenses.

91. Some aspects of industrial property are complementary to TK protection. Law No. 20
establishes that the provisions on collective and certification marks contained in La85No

of 1996 shall be applicable in so far as they do not conflict with the rights provided for in Law
No. 20 itself. The application for registration should (1) include rules of use, which, in
addition to the identifying particulars of the applicant aurthies, should specify the grounds

on which use of the collective rights may be denied to a member of the indigenous people,
and (2) include a favorable report by the competent administrative body on the rules®®f use.

(c) Peru’s sui generis regime

92. Thesui generigegime of Peru was established by Law No. 27,811 of 2002, whose
objectives are the following: (a) to promote respect for and the protection, preservation,
wider application and development of the collective knowledge of indigepeoples; (b) to
promote the fair and equitable distribution of the benefits derived from the use of that
collective knowledge; (c) to promote the use of the knowledge for the benefit of the
indigenous peoples and mankind in general; (d) to enhatehe use of the knowledge takes
place with the prior informed consent of the indigenous peoples; (e) to promote the
strengthening and development of the potential of the indigenous peoples and of the
machinery traditionally used by them to share distribute collectively generated benefits
under the terms of this regime; and (f) to avoid situations where patents are granted for
inventions made or developed on the basis of collective knowledge of the indigenous peoples
of Peru without any accouneing taken of that knowledge as prior art in the examination of
the novelty and inventiveness of the said inventions.

93. Protection is afforded to collective knowledge of Indigenous peoples associated to
biological resources, as defined in Até of the Law?’ Under Article 10, TK may not be
individually owned. Indigenous peoples will exercise and enforce their rights through their
representative organizations.

94. Law No. 27,811 grants Indigenous peoples the right to accord co(mewnided it is

prior to the use and informed) for the use of TK. In the event of access for the purposes of
commercial or industrial application, a license agreement shall be signed in which terms are
provided that ensure due reward for the said acaadsn which the equitable distribution of

the benefits deriving therefrom is guaranteed. Contracts must be written and they shall be

8 The delegation of Panama has informally communicated to the WIPO secretariat that the first

act of registration of handicrafts (tlmolasof the Kunas) is aar completion, upon approval of

its Regulation of Use.

The term “Indigenous peoplesieans aboriginal peoples holding rights that existed prior to the
formation of the Peruvian State, maintaining a culture of their own, occupying a specific
territorial area and recognizing themselves as such. These include peoples in voluntary isolation
or with which contact has not been made, and also rural and native communities. “Collective
knowledge” means the accumulated, transgenerational knowledge evolvetidgnious

peoples and communities concerning the properties, uses and characteristics of biological
diversity. And the term “Biological resourceaieans genetic resources, organisms or parts
thereof, populations or any other kinds of biotic componentokgstems that are of real or
potential value or use to mankind.

87
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registered with the intellectual property agency (INDECOPI). The Law establishes two
minimum royalty rates (which are pprently cumulative): a percentage which shall not be

less than ten per cent of the value, before tax, of the gross sales resulting from the marketing
of goods developed on the basis of collective knowledge shall be set aside for the Fund of the
Developmat of Indigenous Peoples provided for in Articles&7%seq. The parties may

agree on a greater percentage according to the degree of direct use or incorporation of the said
knowledge in the resulting end product and the degree to which the said knewledg

contributed to the reduction of the cost of research and development work on derived
products, among other things. (Article 8). Additionally, the licensing agreement shall contain

a statement of the compensation that the indigenous peoples receile tae of their

collective knowledge; such compensation shall include an initial monetary or other

equivalent payment for its sustainable development, and a percentage of not less than five per
cent of the value, before tax, of the gross sales resultorg the marketing of the goods
developed directly and indirectly on the basis of the said collective knowledge, as the case
may be. (Article 27(c)).

95. Law No. 27,811 distinguishes three categories of TK according to its level of novelty.
UnderArticle 13, collective knowledge that has been made accessible to persons other than
the indigenous peoples by mass communication media such as publication or, when the
properties, uses or characteristics of a biological resource are concerned, whasreatbme
extensively known outside the confines of the indigenous peoples and communities, is
deemed in public domain. However, in the event the collective knowledge has passed into the
public domain within the previous 20 years, a percentage of theeyvhfore tax, of the gross
sales resulting from the marketing of the goods developed on the basis of that knowledge
shall be set aside for the Fund for the Development of Indigenous Peoples provided for in
Articles 37et seq.In other words, TK that halseen disclosed within the previous twenty

years is subject to a sort of paid public domain regime. TK holders will have not the right to
oppose to its use by third parties, they are entiitled to a mere right of remuneration. Both
categories of TK in th@ublic domain will be contained in the Public Register of Collective
Knowledge of Indigenous Peoples. The third category is TK which has not been publicly
disclosed and therefore has not fallen into the publkic domain. Undisclosed TK will be
registeredn the Confidential National Register of Collective Knowledge of Indigenous
Peoples as per Indigenous peoples’ request. Both Registries will be managed by INDECOPI.

96. The rights conferred are those of registering (Article®2@hd licensing (Aticle 27)

TK. Moreover, Indigenous peoples possessing collective knowledge shall be protected
against the disclosure, acquisition or use of that collective knowledge without their consent
and in an improper manner provided that the collective knowleslgeti in the public

domain. Registered TK shall likewise be protected against unauthorized disclosure where a
third party has legitimately had access to collective knowledge covered by a safeguard clause.
(Article 42). Indigenous peoples possessindemiive knowledge may bring to the Office of
Inventions and New Technology, of INDECOPI, infringement actions against persons who
violate their rights in TK. An infringement action shall also be permissible where there is an
immediate danger of such vigian. Infringement actions may be brougix officioby order

of INDECOPI. (Article 43). Where infringement of the rights of an indigenous people
possessing specific collective knowledge is alleged, the burden of proof shall be on the

8 However, registration of TK is declaratory, and not constitutive of rights. This means that

rights precede or are independent of registration. The importance of registration is in the
edablishment of elements of evidence of the rights’ existence.
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defendant. (Artite 44). TK holders may bring the actions claiming ownership and
compensation that are available to them under the laws in force against a third party who, in a
manner contrary to the provisions of this regime, has directly or indirectly made use of the
sdad collective knowledge. (Article 45). Provisional measures are available.

97. Registration can be cancelled at any time, either INDECOPI may, athefficioor at

the request of a third partyparty, after the parties concerned have beednwkare: (a) the
registration or license has been granted in violation of any of the statutory provisions; or (b)
it is shown that the essential data contained in the application are false or inaccurate. (Article
34).

98. As noted above, ptection of TK in Peru has both a positive and a defensive purpose.

On the defensive side, the Law establishes that, with a view to opposing pending patent
applications, challenging granted patents or otherwise intervening in the grant of patents for
goods or processes produced or developed on the basis of collective knowledge, INDECOPI
shall send the information entered in the Public National Register to the main patent offices of
the world in order that it may be treated as prior art in the examinafitmemovelty and
inventiveness of patent applications. (Article 23). Furthermore, the second complementary
provision says that “Where a patent is applied for in respect of goods or processes produced
or developed on the basis of collective knowledge applicant shall be obliged to submit a

copy of the license contract as a prior requirement for the grant of the rights concerned, except
where the collective knowledge concerned is in the public domain. Failure to comply with
this obligation shall be aauise of refusal or invalidation, as the case may be, of the patent
concerned.”

(d) Portugal’s sui generis law

99. The objective of Portugal’'s Decrdeaw No. 118, of April 20, 2002 is to establish “the

legal regime of registration, conservatidegal custody and transfer of plant endogenous
material with an actual or potential value for agriculture, afgn@stry and landscaprelated
activities, including local varieties and spontaneous material as defined in Arfides2yell

as knowledge a®ciated thereto [...].” (Article 1). In Article 3 traditional knowledge is

defined as “all the intangible elements associated to the commercial or industrial use of local
varietieS® and other endogenous material developed by local communities, colledtively
individually, in a nonsystematic manner and that are inserted in the cultural and spiritual
traditions of those communities, including, but not limited to, knowledge relating to methods,
processes, products and denominations that are applicable ¢alage, food and industrial
activities in general, including handicrafts, trade and services, informally associated to the use
and preservation of local varieties and other endogenous and spontaneous material that is
covered by the present law.” Protectits provided against the “commercial or industrial
reproduction and/or use” of traditional knowledge, “provided the following conditions of
protection are met: a) traditional knowledge shall be identified, described and registered in the
Registry of PlantGenetic Resources (RPGR); b) the description referred to in the previous

89 Article 2.1 identifies the varieties covered by the Deee& and excludes those “that are

protected by intellectual property rights or relating to which there is an ongoing process aiming
atproviding for such protection”. The purpose of this provision is, obviously, to avoid
overlapping with UPOV as well as the patent system.

The term “local varieties” means landraces. The Portugue Deacreds indeed the first law

ever that establishessgstem for the protection of landraces.

90
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subparagraph shall be made in a manner that allows for other persons to reproduce or use the
traditional knowledge and obtain results that are identical to those obtained by thkekgew
holder.” (Article 3.2). Article 3.3 provides that “traditional knowledge holders may opt for
keeping it in confidentiality, in which event the regulation will set forth the modality of its
publication in the gazette of registration [...], which shallbmited to give notice of the
existence of the knowledge and to identify the varieties to which they are associated, the
protection conferred by the certificate being limited to the event they have been acquired by
third parties in an unfair manner.” Thortuguese Decrdeaw identifies two additional (and
alternative) conditions for protection: traditional knowledge must not have become publicly
known beyond the local community in which it has been developed; but, if it has, it may
nonetheless be protect, provided it has not been industrially (or commercially) utilized.
(Article 4). Knowledge that meets those conditions shall confer “the riyfio prevent
unauthorized third parties from reproducing, imitating and or using, directly or indirectly, for
commercial purposes;) To assign, transfer or license the rights in traditional knowledge,
including transfer by successiaii;) Traditional knowledge that is the subject matter of
specific industrial property registrations is excluded from protectiofrotection is

conferred upon registration (Article 3.5) by local communiffe$he registration of

traditional knowledge shall provide effects for a period of 50 years from the date of the
application, renewable for an identical period. (Article 3.6yilCcriminal and administrative
remedies are available.

VIl. ELEMENTS OF SUI GENERIS SYSTEMS FOR TK PROTECTION

100. This discussion discusses the possible elemergaigjenerissystems for protection of
TK, which are primarily aimed at:

- providing positive protection of TK as distinct from defensive protection;

- providing protection to TK in the intellectual property sense, through the creation of
specific rights in intangible properties;

- protecting the content of TK as such (as distinctiirprotection of expressions of
traditional culture or of distinctive signs related to TK); and

- protecting through distinctui generigights related to TK, rather than protecting
through specificui generiselements of conventional or general IP systems

(@) Background issues

101. Intellectual property is a set of principles and rules that discipline the acquisition, use

and loss of rights and interests in intangible assets susceptible of being used in commerce. Its
subject matter is inherdgtdynamic, and so are the principles and rules that it comprises.
Consequently, IP has evolved recently at a very fast pace so as to accommodate the new
technologies and methods of doing business generated by the global economy. In some areas,
existing kgal mechanisms have been adapted to the characteristics of new subject matter: the

o1 Thesui generissystem established by Decreaw 118, therefore, does not overlap either with

UPOQV or the patent system.

Article 9 sets forth a system of acknowledgement of local communities by the municipal
auhorities. The notion of local communities is linked to the geographical boundaries of the
zones in which the local varieties exist or the endogenous spontaneous material presents “the
highest genetic variability”.
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patent system has been confronted with the challenges of biotechnological inventions and new
processes of using information technology ¢sdled “business methods”); cepght and

related rights have been broadened so as to meet the challenges of computer software,
electronic commerce and protection of databases. But in other areas, new systems have been
created, where it appeared that a mere effort of adapting exisigotpanisms would not

respond adequately to the characteristics of new subject matter. Plant varieties have justified
the establishment of sui generissystem, whose leading regime is defined by the UPOV
Convention® layout-designs (topographies) of ited circuits have also been the subject
matter of a special system that combines features of patent, industrial designs and copyright
laws. What makes an IP systens@ generisone is the modification of some of its features

S0 as to properly accommate the special characteristics of its subject matter, and the

specific policy needs which led to the establishment of a distinct system. As the WTO
Secretariat put it in connection with the explanation ofghegenerissystem of plant variety
protectian, under Article 27.3(b) of the TRIPS Agreemersui generigrotection gives

Members more flexibility to adapt to particular circumstances arising from the technical
characteristics of inventions in the field of plant varieties, such as novelty andslisel**

102. In this vein, any reference tosali generissystem for the protection of TK does not

mean that a legal mechanism must be entirely construed from scratch. On the contrary, IP has
evolved to remain an efficient mechanism to prometghnhological progress, transfer and
dissemination of technology and to serve the rights and interests of creators, as well as of
fairness in commerce. The main thrust of IP is that it covers intangible assets and that it
provides its holders the right #xclude others from reproducing works and/or fixing
performances and reproducing those performances (i.e. copyright and related rights) as well
as the right to exclude others from using the protected subject matter (i.e. industrial property
rights). The dea to be retained is that IP is the right to say “no” to third parties (and,
consequently, the right to say “yes” to a person who requests permission to reproduce and/or
fix and/or use the protected subject matter). Intellectual property does not mdgessaer
“intellectual works” as such— it covers intangible assets of diverse origins, which need not
entail abstract intellectual work; nor need it be defined and protected through property rights
alone (the moral rights of authors and the reputatibmerchants are not the subject of

property, under a civil law concept).

103. If they develop in appropriate ways, IP systems may therefore have an essential role in
the preservation of the cultural identity of traditional communities and, caesely, in the
empowerment of TK holders, in the sense that they will be attributed the crucial right of
saying “no” to third parties that engage in the unauthorized and/or distorting use of their TK,
regardless of its commercial nature. In other wordgnethose communities that believe their
knowledge (or portions of it) should remain outside the commercial channels, may benefit
from IP protection, as it will give them the power to prevent their knowledge from being
commercialized and/or used in a digiog or culturally insensitive manner.

% See the International Convention ftvetProtection of New Varieties of Plants of December 2,

1961, as Revised at Geneva on November 10, 1972, on October 23, 1978, and on March 19,
1991. UPOQV stands for the French acroniymion pour la Protection des Obtentions Végétales
(International Uniorfor the Protection of New Varieties of Plants).

The Convention on Biological Diversity and the Agreement on FRelated Aspects of
Intellectual Property Rights, Note by the Secretani&fT O document IP/C/W/216, of October

3, 2000, paragraph 33. The THS Agreement constitutes Annex 1C of the Marrakesh
Agreement Establishing the World Trade Organization (the WTO).
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The holistic approach and the role of customary law

104. The present document is not intended to preempt the debate on the need for establishing
asui generissystem for the protection of TK either as a stitute or as a complement for the
existing mechanisms of intellectual property. It merely aims, in line with the requests of
several Committee Members, to identify some elements that should be taken into account if,
and only if, a decision is made to d&wep such a system. Arguigenerissystem needs to be
distinguished from existing IP systems, and its interaction with conventional IP may need to

be explored. Most importantly, it is necessary to clarify whether an IP systeiggnerisor
otherwise)s desired at all, or whether another form of protection (such as one giving legal
effect to customary law is intended). Itis clear that some aspects of TK can be adequately
protected by existing IP mechanisms; however, even if IP protection can hedapptertain
aspects of TK, this does not mean that all necessary aspects of the TK have been protected, or
that the TK has been protected in a way that corresponds to demands for a comprehensive or
holistic form of protection. For example, when thelfabf the shamatt was earlier

discussed by the Committeedalegation noted that ‘impractical simplifications should not

lead to the conclusion that existing IP rights could provide sufficient protection foPTK.’
Analysis of the various aspects of TKatihcan already be protected should help illustrate both

the complexity of the protection of TK, and also shed light on the context for the development
and application of any additionaui generisforms of protection.

105. Actual experience wit suigenerisprotection systems at the national level (see

sectionVI above) suggest that some choices need to be made that distinguish the specific
definition and legal protection afforded from the full social, environmental and spiritual
context of theTK — precisely becaussii generisprotection has been developed not to codify
existing customary law that applies within the traditional community, but rather to extend the
reach of legal protection beyond the traditional context. To many participatiie ishebate

about protection of TK, the application of existing IP laws to TK subject matter, or even the
search forsuigenerislP solutions is unsatisfactory, because it is felt that the authority for
protection and the form of protection should be basedhe customary law of the traditional
community itself. For instance, it has been suggested that the ‘principle of locality’ should be
applied to protection of indigenous cultural and IP rights: ‘the solution is to resolve any
disputes over the acquti®n and use of indigenous people’s heritage according to the
customary laws of the indigenous peoples concerieat; the application of the principle of
lexloci Such an approach would not entail codifying or specifying anew forms of legal
protection but rather giving effect more broadly to rules or norms that apply within the
context of the traditional heritage that has generated and sustained TK.

106. If, however, the choice is taken to apply distinct IP forms of protection to TK subject
matter, apart from customary law, it should be recognized that firstly that the operation of
legal protection should be distinguished from the complex, holistic quality of traditional
knowledge itself; and secondly that in practice no single IP systemewewbroad in scope,

is likely to embrace all the characteristics and the full context of traditional knowledge in its

% Paragraph 64upra and document WIPO/GRTKF/IC/4/8, paragraphs338

% See document WIPO/GRTKF/IC/415, paragraph 140.

o7 Dr. E.A.Daes,Defending Indigenous Peoples’ HeritagByotecting Knowledge: Traditional
Resource Rights in the New Millenniubimion of British Columbian Indian Chiefs,
February2000.
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original cultural setting. Hence, the shaman’s practice of traditional knowledge, the spiritual
beliefs to which it gives effect and tlemllective cultural heritage from which it is derived and
which it enriches in turn, are not fully recognized when specific elements of the TK are
protected by existing IP systems, such as when

“the different plants from which the shaman has made th®paonay be protected
under a plant variety protection system, provide the plants are new, stable, distinct
and uniform;

- the potion (or the formula thereof) can be the subject matter of a patent, provided it is
new, inventive and susceptible of industmlplication, or as undisclosed
information;

- the use and the dosage of the potion can also be protected by a patent, under the laws
of a few Committee Members which make patents available for new uses of
substances as well as for new and inventive tharapenethods;

- the prayer, once fixed, could enjoy copyright protection, and under many countries’
laws may also enjoy copyright protection in the absence of fixafion;

- the performance, once fixed, can be protected by copyrgjated rights, and the
shanan- as performer can be accorded the right to authorise the fixation of the
performance?

- the vase containing the potion can be patented or protected under a utility model
certificate if it has new and inventive functional features; if not, it captotected
under an industrial design system;

- the designs on the vase and on the garments can be protected either by the copyright
or by the industrial design systems.”

As a matter of course, the availability of the existing mechanisms for the protedttbnse
separate elements of TK would depend on their meeting the legal requirements for protection.
These mechanisms may be available as a practical tool, to be drawn on as required to defend
the interests of the shaman and his community and culteréEge; and this need not entail
replacing the traditional knowledge system with these specific tools, nor subordinating the
traditional context to the IP system.

107. The possibility of protecting separately some aspects of TK does not fullsr ¢cbe

identified need for protection of TK. Traditional knowledge is not the mere sum of its

separated components: it is the consistent and coherent combination of those elements into an
indivisible piece of knowledge and culture. For th&jé needles to say, the merit of the

healing resides in the combination of the extract with the religious rituals, and not on the

potion individually. The features of the several IP mechanisms mentioned above do not accept
such a combination of elements of knowledgea subject matter. It may be necessary,

therefore, to design a system that responds to the holistic nature of TK and takes a

% The Berne Convention, Article 15(4)(a), also provides for the protection ofhliged works

of unknown authorship.
Under the provisions of the WIPO Performances and Phonograms Treaty, Article 6(2)
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comprehensive approach to it. Patents, trademarks, designs, etc, may be very effective in
providing protection for the individial elements of TK; but they do not attend to its holistic
nature.

108. Traditional knowledge, in that holistic concept, has four unique characteristics: the
spiritual and practical elements of TK are intertwined and thus are inseparablm (ihis

sense that every element of TK serves as an inherent factor of cultural identification of its
holders); since traditional communities generate knowledge as a response to a changing
environment, TK is in constant evolution and incrementally impngyi TK covers different
fields, in areas of cultural expressions and in technical domains; finally, because its creation
is not necessarily undertaken through a formal, expressly systematic procedure, TK may
appear informal in character, and its full cheter and systematic nature may only be apparent
with a greater understanding of the cultural contexts and rules that govern its creation.

109. The need for a new legal approach that adequately reflects the holistic nature of TK,
however, is notncompatible with measures enforcing rights in specific elements of TK. It
does not diminish the holistic quality of TK, nor its integral link to the life of a traditional
community, for IP rights to be exercised to restrain certain third parties fromsmig aspects

of TK. This highlights the distinction between the TK as such, and specific measures taken to
protect it (see paragraph 32 above and the following paragraph below). If a third party uses
the formulation of the potion invented by the shamamforcement measures should be
available to address such an act of infringement regardless of the lack of the reproduction of
the prayer or the performance by the infringer. Even within the existing IP rights system,
infringement may occur without eveaspect of the protected subject matter being taken, and
misuse of only some specific aspects will be sufficient to amount to infringement. In patent
law, an infringer does not need to “trespass” on all the claims of a patent to be liable as such.
Infringement of one way of claiming the protected inventive concept may be enough, as a
matter of law. Similarly, it is possible to infringe copyright in a musical work by different

acts (reproduction, broadcasting, making available to the public, etc.) witlecessarily

carrying out them all, or a sufficient portion of a work without reproducing it entirely. The
holistic quality of TK may call for a comprehensive mechanism for its recording and
registering, but should not stand in the way of the enforcemiemglats in each of its

individual elements. A person’s intellectual output may be conceived in holistic terms, but
may be defended against misappropriation or misuse by distinct use of patents over the
inventive ideas and copyright over the journal detscor books in which the work is set out.

110. Itis crucial in this context to note that ‘traditional knowledge’ conceived in its full

social and cultural context is not the same as the legal means used to protect it. As the
Crucible Group hasbserved, “Once you have done to indigenous and local knowledge
whatever is necessary to make it fit into the IP mould, it would not be recognizable as
indigenous and local knowledge anymot&’"The essential characteristics of TK should be
preserved, whe recognizing that different aspects of the TK may and should be protected as
necessary by an array of legal and other tools: among these nsay generigprotection, to

the extent that national policymakers and community representatives determitietkads a
clear need and practical demand for such a system.

100

Crucible Group I, ‘Seeding Solutions,” 2001
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(b) General legal framework of aui generissystem: clarifying the role of databases

111. Those distinctive characteristics of TK must be somehow reflected in the general
framewak of anysui generissystem to be considered at the international level, should a
consensus on the development of such a system be reached. Given its holistic nature and the
need to respect its cultural context, g generisystem should not requitee separation

and isolation of the different elements of TK, but rather take a systematic and comprehensive
approach. Suggestions have already been tabled to reflect (and respect) the holistic nature of
TK in a way that permits its description and fixatiinto general inventories of knowledge
belonging to a certain community (or group of communities). The inventory, or compilation,

or database would describe in detail the knowledge of traditional communities, without
separating its components.

112. Ininternational discussions orsai generigdatabase regime for the protection of TK

the word “database” has been misunderstood as necessarily suggesting sophisticated
electronic tools for electronically collecting and retrieving pieces of TK, andétivering

TK into the public domain, potentially without the prior informed consent of the TK holders.
That is perhaps due to the particular forms of databases which can be used for “defensive
protection” of TK and in particular to ensure that patexaminers take account of TK when
searching prior art”? In this context, the emphasis naturally lies on enhanced access to the
TK, rather than the legal protection of it. In fact, there are serious concerns that collection of
TK in such a database, whelteere is no clarification or confirmation of rights attached to the
TK, may undermine claims to rights in the TK as such. This is discussed more fully in
documenWIPO/GRTKF/IC/4/5 (‘Draft Outline of an Intellectual Property Management
Toolkit for Documenation of Traditional Knowledge”). This form of database would

normally only be advisable for TK which is unquestionably already in the public domain, or
those elements of their TK which TK holders concerned clearly wished to have placed in the
public domain, fully conscious of the implications of doing so (this may not include, for
instance, those elements of their TK that are considered sacred, valuable, secret,
technologically or commercially significant, or otherwise inappropriate for entry into the
public domain). DocumenWIPO/GRTKF/IC/5/3 discusses the parallel situation for
expressions of traditional cultures or of folklore, in cases where archives, libraries and similar
repositories may have the effect of making available for public access exqness$

traditional cultures, in situations where the performers or custodians of the traditional cultures
may not have had an opportunity effectively to exercise rights to the archived or collected
materials.

113. For the purposes of positivegdection of TK, a different conception of “database” may
apply, where the database is used in the context of defining and asserting specific rights to the
covered material, where enforceable rights can be secured. Such a database may be more of
the charater of an “inventory,” “collection” or “compilation”, and implies that different

pieces of TK may be collected in a single repository without the obligation of maintaining a
unity of creation. A common denominator, of course, will run through all pie€@¥o

included in the same inventory and claimed by one single community: that will be the

cultural identification of the claiming community. But TK of a different nature may coexist

in the same inventory and still be the subject of a coherent legal agipror he holistic

composition of databases permits, therefore, that the different elementspafjése

101 Seege.qg, Inventory of Existing Online Databases Containing Traditional Knowledge

Documentation DataWIPO/GRTKF/IC/3/6, of May 10, 2002.
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knowledge be collected in a single title. To that extent, the words “database”, “inventory”,
“registry” or “compilation” simply illustrate that theokrmal protection of TK, where adopted,
need not require unity of creatier as opposed to the unity of invention, under patent law.

114. A system based on an inventory of knowledge would also have the advantage of
permitting the updating and modiation of its contents, as well as the adding of new

contents, without the need for complex and costly formalities, such as a new registration
procedure. The fact that the TK would be described in its entirety would attend to the
complementary nature df (inseparable) elements. The knowledge of that shaman could
therefore be fixed into a database and protected under different (and likewise complementary)
sets of rights: the rights to prevent treproduction and/or fixatiormf the literary and artist
elements of his knowledge; and the rights to prevenutdenf the technical elements of the
database content$

115. Because of the intrinsically practical nature of TK, its description and fixation into an
inventory would necessarily be egmely flexible, in the sense that the only requirement
particularly as far as technical elements are concerredould be that the description should

be comprehensible by a person skilled in that particular field of the art. No one should expect,
for example, that the shaman provided the formula or the composition of the formula or
molecule of a particular chemical component, but simply a description of the materials he
uses, in a manner that another person could reproduce it. The importance of edaiflete

and reasonable description underscores the general principle that the scope of the rights that
can be enforced is directly linked to the nature of the information that forms the basis of the
right — the concept of sufficiency of disclosure, airfbasis, in patent law. In this sense, a
reasonably clear description of protected TK would facilitate the enforcement of TK holders’
rights against trespassers. In other words, a better comprehension of the “borderlines” of TK
would help clarify whetkr alleged infringers have in fact “trespassed” across those'ffies.

116. Finally, it should be noted that the holistic nature of TK is not a legal concept in itself,

but rather results from the complementary nature of certain elements of thalieldge, some

of which are mainly of a cultural and spiritual sort, while others are essentially practical, as
thepajés fable illustrates. But some communities have been able to separate their knowledge
into different forms of cultural and economic useamely in the fields of expressions of

folklore and handicrafts. That may lead to a recommendation to pursue different (and
complementary) legal tracks that better fit the characteristics of those pieces of knowledge no
longer intrinsically associated tbe whole system of culture of communities but which fit

better within compartments of that system. The “holism” of TK, therefore, should not be
carved in stone and a flexible approach should be preferred. A protection system may only be
aimed at servig specific policy needs, rather than protection of all aspects of the TK. In this

102 Seeinfra Section V(c)(v).

103 Article 3 of the Portuguese Decré@w No. 118/2002 reads:
“I...]
2 —Such knowledge shall be protected against its commercial or industrial reproduction and/or
use, povided the following conditions of protection are met:
a) Traditional knowledge shall be identified, described and registered in the Registry of Plant
Genetic Resources (RPGR);
b) The description referred to in the previous subparagraph shall be madesinreer that
allows for other persons to reproduce or use the traditional knowledge and obtain results that are
identical to those obtained by the knowledge holder.”
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vein, the elements that are identified below, and which are based on a possible mechanism for
the protection of inventories or compilations of TK, should not be seen agsxel For

example, TCEs (expressions of folklore) that have been dissociated from the physical
environment where communities dwell and that, therefore, have acquired an independent
standing in the cultural universe of certain communities, may be prot&ateugh the kind of
legal protection discussed in document WIPO/GRTKF/IC/5/3. Protection of handicrafts may
also be addressed under a registration system that recognizes its siyigtieat

unequivocally materializes the soul and spirit of certaiditranal communities, which may

be linked to the suppression of unfair competition as the underlying legal doctrine. Itis
possible, then, that the work on the protection of TK leads to the designing of a “mesui’ of
generismechanisms that represenettiifferent aspects of TK and that, like the existing
mechanisms, can be used complementarily by TK creators and holders as they see fit.

(c) Elements of &ui generissystem

117. One issue is to identify the general features of an adecueaggEnerissystem for the
protection of TK, and another to identify the elements that system must contain in order to be
effective. In order to identify those elements, one has to provide responses to several essential
guestions to which any effective legalstem for the protection of property rights must be
able to respond satisfactorily:

) what is the policy objective of the protection?

(i) what is the subject matter?

(i) what criteria should this subject matter meet to be protected?

(iv)  whoowns the rights?

(v)  what are the rights?

(vi)  how are the rights acquired?

(vi)  how to administer and enforce the rights?; and

(vii)  how are the rights lost or how do they expire?

As discussed above, it is necessary to distinguish the undgrMnsubject matter (which
may be defined as discussed in Section IV above) from:

- the nature of legal protection;
- the scope of rights given by protection; and

- the elements or expressions of TK that are specifically protected by distinct legal
rights.

()  What policy objectiv@

118. How asui generissystem is shaped and defined will depend to a large extent on the
policy objectives it is intended to serve. Is it essentially defensive, in that it seeks to prohibit
the misappropriation or cultally offensive misuse of TK, or is it analogous to laws for the
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protection of cultural heritage? Does it have a broader policy goal, such as a system
established in response to Article 8(j) of the Convention on Biological Diversity, with the
overall goalsof conservation of biological diversity, the sustainable use of its components and
the fair and equitable sharing of the benefits arising out of the utilization of genetic resources?
This may affect basic elements of the protection system, for instarsmtting bounds to the
scope of TK which is protected (see the examples in section IV(b) above). Is it focussed on
promoting the appropriate commercialization of TK, or in preserving it within a specific
cultural context?

119. Regardless of thanswer to be given to this question, it should be stressed that a
common denominator links all IP rights: the right to exclude others from making certain
usage of the protected subject matter (e.g. acts such as reproducing, fixing, making, or using
in the course of trade). Therefore, no matter what the ultimate purpose of the adopted system
is, its basic features should be sim#aror, at least, consistent across national borders.

Such a consistency would allow for the international articulation gbnal systems of TK
protection, so as to avoid international misappropriation and to facilitateeld€ed benefit
sharing. If these common mechanisms are not desired in TK protection, then it is likely not to
fall within the broad scope of an IP systeamd the actual protection may be closer to cultural
preservation or the protection of other rights, such as economic and social rights. One policy
guestion that needs to be addressed, therefore, is the fundamental one of whether it is
intended, at all,d establish or recognize property rights in knowledge (noting that these may
be collective rights), or whether the protection intended is of a different nature altogether.

120. Accordingly, the policy objective fasui generigrotection of TK shald be clarified in
terms of whether it is consistent with the broad thrust of intellectual property systems, and in
particular whether the objective is such as:

- to safeguard against third party claims of IP rights over TK subject matter,
- to protect TK sibject matter against unauthorized disclosure or use,

- to protect distinctive TKrelated commercial products,

- to prevent culturally offensive or inappropriate use of TK material,

- to license and control the use of Ti€lated cultural expressions, and

- to license aspects of TK for use in thipdrty commercial products

121. In addition, the consideration of new syeneris systems for the protection of TK may
need to be situated within a broader policy and legal environment, and draw on legaltsoncep
and jurisprudence from a range of related areas, botleliRed and noiP, for instance:

- concepts of unfair competition and unjust enrichment, misappropriation of reputation
and goodwill;

- recognition of equitable interests and expressions of colieatiterests such as those
relating to natural resources;

- the notion of moral rights, in particular the rights of integrity and attribution;

- human rights, and in particular economic, cultural and social rights;

- recognition of customary law and traditionaghts;

- diverse conceptions of ownership and custodianship associated with traditional
cultures;

- preservation of cultures and cultural materials;

- environmental protection, including the conservation of biodiversity;

- conceptions of morality and public ordierlegal systems; and

- approaches to defining and recognizing farmers’ rights.
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(i)  What is the subject matter

122. Committee Members would need to consider what subject matter would potentially
benefit from protection, and how this corresipis with the policy objectives of a protection
system. By analogy with copyright law, this could be similar to the epeded, illustrative

list of works eligible for protection under the Berne Convention; or, by analogy with patent
law, this could refeto a general concept to be interpreted and applied at the practical level
through the regular operation of domestic law. An option, of course, is to include all TK,
without any restriction or limitation as to subject matter, thus including cultural ezfmes,

such as artistic, musical and scientific works, performances, technical creations, inventions,
designs, etc. Simple inclusion within a general definition need not trigger enforceable rights,
and this approach would leave open the possibility diihdieg more precisely the restrictions

on what specific criteria the subject matter would have to meet in order to be eligible for
protection.

123. Another option, mentioned above, is to confine protection to technical
biodiversityassociated TKleaving handicrafts and expressions of folklore to be covered by
separate provisions- bearing in mind that the decision of breaking holistic TK into separate
components (in other words, the choice as to the most adequate mechanism in the “menu”
above menobned) should belong to TK holders. This approach could take account of the fact
that some policy objectives may be addressed by existing IP systems (including psgsible
generiselements of those systems), and a sepasaiegyenerissystem may only beequired

or be suitable to serve other policy objectives.

124. The question of subject matter also depends on whether there is available overlapping
forms of protection specifically directed at the form or expression of traditional knowledge,
and in particular protection of traditional cultural expressions (TCEs). There is a clear choice
between auigenerisTK system directed essentially at the content or substance of traditional
know-how, skills, practices and learning, and subject mattst were broadly to include

TCEs and distinctive signs and symbols as objects of protection in their own right (see the
discussion in paragraptt of document WIPO/GRTKF/IC/5/12).

(i) What additional criteria for protection?

125. It may be neessary to clarify that even if some TK fits within a broad definition, it may
need to meet distinct criteria to be protected undsuiaggenerissystem. This may apply, for
instance, to TK which has already entered the public domain. TK holders shoalddre

that TK that is in the public domain cannot be recaptured without affecting legitimate
expectations and vested rights of third parties. Therefore, there is the need for defining public
domain in connection with TK. If, under a broad approach,nimfation that has been

disclosed is deemed to be automatically in the public domain, a vast area of TK has been
effectively lost, for the purposes of IP protection, and it will be difficult, if not impossible, to
recapture it. On the other hand, the pregiam of databases or inventories with the purpose

of documenting TK for the purposes of barring its misappropriation by third parties’ patent
applications could contribute to aggravating the problem. Committee Members can, however,
resort to the conceif commercial novelty and establish that all elements (within the
predetermined scope of subject matter) of TK which have not been commercially exploited
prior to the date of the filing of the database are protected. The concept of commercial
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novelty, actially, is not foreign to existing IP mechanisms, such as UPOV’s plant variety
protectiont®*the protection for layoutlesigns (topographies) of integrated circdffsand the
pipeline patent protectioff®

126. Two different solutions in this regarcn be found in theui generisTK protection laws

of Peru and PortugaP’” The law of Peru, in Article 13, establishes that TK that has been

made accessible to persons outside the indigenous peoples, through mass media, integrates the
public domain. In ths sense, the law of Peru has adopted a criterion of technical novelty.
However, the use of TK that has fallen into the public domain within the last twenty years

will be subject to the payment of a fee (Article 13.2). TK made available to the publictprio
that 20 year term cannot, therefore, be protected retrospectively. In contrast, the Portuguese
law permits the registration (for the purposes of legal protection) of TK “which, by the date of
the filing of the application, has not been the subjeaitdization in industrial activities or

has not become publicly known beyond the people or the local community in which it has
been developed.” (Article 3(4)). The Portuguese law, therefore, combines the criteria of
technical and commercial novelty sotasbroaden the scope of protection. The law of Peru
combines the notion of paid public domain (generally associated with lapsed copyright
protection) with technical novelty.

127. Two additional elements, which have been adopted by the Law Nof P@nama, that
could help confine protected subject matter within a better defined scope are: (a) the
expression of the cultural identity of a given community; and (b) the susceptibility of
commercial exploitation. First, only elements of TK thahian “traditional,” in the sense

that they remain intrinsically linked to the community that has originated them, would be
protected under thgui generissystem. In contrast, elements of TK which have lost that link,
through a process of industrializaticfor example, are not to be protected undersiie
generissystem:*® Second, law makers may decide that TK that is not susceptible of
commercial application shall not be covered by $hegenerissystem. In fact, it is not
probable that third partiemngage in the unauthorized or distorting use of TK that has not a
commercial or industrial utility. By limiting the scope of TK, the law would reduce the costs
of inscribing it into registries or inventories. However, it should be noted that the
classifcation of TK into two categories (one that has commercial utility, either potential or
actual, and another that has not) may run counter the very holistic nature of TK, according to
which its spiritual and practical components are entangled in a mannenékas them more
often than not indistinguishable.

128. Finally, the law may establish that the subject matter of protection must be contained in
inventories, collections, compilations or, simply, databases of TK. The legal implications of
this provision are examined below. What is relevant at this juncture is that Committee

104 UPOV, 1991, Article 6.
195 Treaty on Intellectual Property in Respect of Integrated @isc of 1989, Article 7,

incorporated into the TRIPS Agreement, Article 35.
106 See WIPO document WIPO/GRTKF/IC/2/9.
197 See Law No. 27.811, of August 10, 2001, of Peru, and Portugal’'s DéeneeéNo. 118/2002, of
April 20, 2002
They can nevertheless beopected under other forms of intellectual property. Some forms of
handicrafts, for example, have been subject to intensive industrialization and modernization,
thereby loosing their traditional characteristics and consequently ceasing to function estelem
of cultural identification. Those handicrafts may be protected under the industrial design
system, because they have become essentially consumption products.
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members that decide to establish a nationalsui gersgrssem may very well end up by
acknowledging that TK, in order to be protected, must be documented and fixed.
Documentation is of the essence for the process of preservation of TK. At the same time,
description of TK has the advantage of giving public notice of the intention of the
communities to appropriate the knowledge in questiedocumentation and fixation,
therdore, operate as “no trespassing” signs, exactly like the claims of inventions in patent
letters. On the other hand, where the TK holder reliesumgenerisrights under the national
law of one country to protect documented TK, the same rights mayenavailable in other
jurisdictions, and the documentation process could lead to a loss of potential rights (e.g. trade
secret rights) in important foreign jurisdictions (in the absence of a corresposuliggneris
right in that country). Document WIPORS KF/IC/5/5 covers issues concerning
management of IP consequences of documenting TK, including in inventories or registries.

(iv) Who owns the right3

129. Intellectual property rights are originally vested in the originators (authors, inngntor
designers, creators, etc.), who then can transfer their rights through contract or legal
arrangements. But TK is generally understood as being the result of creation and innovation
by a collective originator: the community® The same rationale, thdoee, suggests that

rights in TK should be vested in communities, rather than in individt8I€learly, it may

become then necessary to establish a system of geographical and administrative definition of
communities:** The collective entity which is entsted with ownership or responsibility for

the protected TK should clearly have the right to take legal action, and thus should have ‘legal
personality’ for the purpose of legal procedures: this is an issue that also has international
dimensions, in the eent thasui generisprotection of TK is available for foreign TK holders.

An analogy may be found in the Paris Convention (Arti¢hes) which provides for the

protection of ‘collective marks belonging to associations the existence of which is not

contray to the law of the country of origin, even if such associations do not possess an
industrial or commercial establishment.’

130. Although TK protection is generally perceived as a matter of collective rights, it may
nonetheless be vested in indluals. The solution for that must be found in accordance with
customary law. Actually, the importance of customary law is crucial for the attribution of
rights and benefitgithin the community. Any legal solution concerning the protection, both
at thenational and international levels, of TK must recognize the importance of communities’
customs and traditions involving the permission for individuals to use elements of TK, within
or outside the community concerned, as well as issues concerning ownersditlpment to
benefits, etc. Those customs and traditions should be described and recorded together with

199 The delegation of the Ukraine pointed to the need for further study on the issue ativelle

ownership during the Committee’s third session: see document WIPO/GRTFK/IC/3/17,
paragraph 279.

The laws of Panama (Article 1) and Peru (Article 1) address collective rights only. The
Portuguese statute vests rights in both individual and dolentities (Article 9). The Thai
statute adopts a similar approach, but the registration system depends on the collective or
individual nature of the knowledge (Section 16).

Panama, for example, has passed a series of laws defining the territodygefnous
communities and establishing their own administrative bodies, according to the respective
customs and tradition§ee Aresio Valiente Lépez (CompiladoDerechos de los Pueblos
Indigenas de Panama@, Serie Normativa y Jurisprudencia Indigeflay CEALP, Costa Rica,
2002.

110

111



WIPO/GRTKF/IC/5/8
page52

the elements of TK, so that legal security could be created not only as regards the
appropriated elements of TK themselves, but also in connegtitrtheir sharing within the
communities. An example of how customary law can be integrated isth generissystem
of TK protection is found in Panama’s Law No. 20, which, in Article 15, states:

“The rights of use and commercialization of the argfts and other cultural expressions
based on the tradition of the indigenous community, must be governed by the regulation
of each indigenous communities, approved and registered in DIGERPI or in the
National Copyright Office of the Ministry of Educatioaccording to the case™

131. Regional TK can be held by a community that extends across national borders. In the
first case, IP being territorial, the community would need to obtain the recognition of its rights
in the different countries in tose territories it traditionally dwells: this would raise the
guestion, beyond the scope of this study, of whether the community would have the same
legal identity in the two jurisdictions. TK can also be held by two or more neighboring
communities thashare the same environment, the same genetic resources and the same
traditions. In this case, lawmakers have a choice: they can establmhreership of rights,

or they can leave for the communities to separately apply for and obtain rights in jo@htly

TK. Whether there is conflict between overlapping rights in TK may depend on the nature of
the rights: if the TK right extends, similar to copyright or trade secret protection, to use of the
TK based on access to the original source (by analogy@agying a copyright work or
breaching confidence in undisclosed information), then the right could only be used by a
community to restrain a third party who had obtained the TK from that community. More
complex ways of dealing with the overlap may arifstne system is closer to a patent right, if
subsequent, independent derivation of the same TK would be captures by the TK right. One
approximate analogy might be drawn with the problem of homonymous geographical
indications for wines, for which the TR8Agreement provides for a WTO Member ‘to
determine the practical conditions under which the homonymous indications in question will
be differentiated from each other, taking into account the need to ensure equitable treatment
of the producers concerns aticht consumers are not misled.’

132. Where two communities own overlapping TK rights, and there is no specific solution
established (such as the ‘practical conditions’ for differentiation noted above), the question of
cooperation or competitiondtween the two communities arises. The need to consider
competition and antirust questions in this regard was discussed in document
WIPO/GRTKF/IC/4/8 (paragrap3), and in the Committee’s fourth session (document
WIPO/GRTKF/IC/4/15, paragraph 141) disses in more detail the need to give

consideration to. From a practical point of view, the question arises whether it would be
necessary to anticipate any such problems by clarifying the applicable law, creating
exceptions to these laws if needed, ooaling for competition between communities.

133. An alternative to the attribution of rights to communities is the designation of the State
as the custodian of the interests and rights of TK holders, to be exercised on their behalf and
in their interests. An approximate precedent in international law for this approach can be
found in Article 15(4)(a) of the Berne Convention which provides, in the case of ‘unpublished
works where the identity of the author is unknown,’ that national legislation‘designate

12 Article 85 of the Biodiversity Law of Costa Rica, Law No 7.788, of 1998, contains similar

provisions.
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the competent authority which shall represent the author and shall be entitled to protect and
enforce his rights in the countries of the Union.’

(v) What are the righ®

134. The various elements that compose TK in an intertwinesimer belong both to the
artistic/cultural and the technical/commercial/industrial fields. The rights to be acquired in
those components must therefore be relevant in order to protect the legitimate interests of TK
holders. When an authorized or distagiuse is made of TK elements of an artistic and

literary nature, right holders should be entitled to prevent others from reproducing and/or
fixing and reproducing the product of the fixation. But when the unauthorized use is made of
technical componentsf TK, right holders should be capable of preventing their use (use
meaning the acts of making, using, offering for sale, selling, or importing for these purposes
the protected traditional product, or, where the subject matter of protection is a prbeess, t
acts of using the process as well as the acts of using, offering for sale, selling, or importing for
these purposes at least the product obtained directly by the traditional process)gexeris
system of IP protection of TK should therefore comhtine features of copyright and related
rights with the features of industrial property. The availability of differentiated enforcement
measures should be independent of the holistic nature of the protected knowledge, thus
allowing right holders to enforcteir rights in specific elements of infringed T

135. Analogous to copyright, TK rights should also comprise material and moral rights.
Strong moral rights in TK may be indeed a crucial component of flBurgenerisystems
because of theparticular role on the protection and preservation of the cultural identity of
traditional communities, including those elements of TK that are not to be commercially used.

136. The rights in TK could also comprise the right to assign, trareferlicense those
contents of TK databases with a commercial/industrial nature. If the possibility of
transferring rights or licensing is not included in the law, any attempt to address the issue of
benefit sharing under the Convention on Biological Dsrgrwould necessarily fail.

137. The fact that TK rights are essentially of a collective sort does not impair their private
nature— unless the law opts for electing the State as a custodian of community rights.
Private rights must therefore aract with the public interest of society as a whole. Like all
other IP rights (as well as all other private property rights), rights in TK may not be owned
and enforced in a way as to prejudice the legitimate interests of society as a whole. TK rights
conferred, therefore, must be subject to exceptions, such as the use by third parties for

113 Article 3(4) of the Portuguese law states:

“4 — The registration of traditional knowledge which, by the date of thedibf the application,
have not been the subject of utilization in industrial activities or are have not become publicly
known beyond the peopf€ or the local community in which they have been developed, shall
confer on the respective holders the right:

i) To prevent unauthorized third parties from reproducing, imitating and or using, directly or
indirectly, for commercial purposes;

ii) To assign, transfer or licence the rights in traditional knowledge, including transfer by
succession.

[...]7
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academic or purely private purposes, or compulsory licenses on grounds of public interest,
including circumstances of public health emergentiés.

138. As notd above, the elements previously mentioned refer to the IP protection of the
contents of inventories of TK data. Those elements differ from the provisions of Article 2(5)

of the Berne Conventiott of Article 10(2) of the TRIPS Agreemelif and Article 5 ofthe

WIPO Copyright Treaty, of 1996 in the sense that protection is not to be provided merely

on the creative or original selection or arrangement of the contents, but also on the contents
themselves. Moreover, they also differ from the provisions cdiiér 11l of Directive

96/9/EC of the European Parliament and of the Council of March 11, 1996, on the legal
protection of databases, to the extent that it is suggested that the rights be vested in TK
holders, not in the makers of the databases; the gioteshould be afforded against the
reproduction and/or the use of the contents of the databases, and not simply against their
extraction or “reutilization” in the sense of making them available to the public; and finally,
rights would be enforceable amst any sort of unauthorized reproduction and/or use of any
content of the database, and not only against data the obtaining, verification or presentation of
which has required “qualitatively and/or quantitatively a substantial investm&has a

matterof course, there is an essential difference between TK databases and factual databases
(which are those that are dealt with by the EC Directive): TK databases do contain original
material, although not necessarily protectable by traditional IP regimegidaatabases

contain facts, which are not deemed intellectual creations and, apart from secrecy, have not
deserved IP protection.

139. As noted above, aui generissystem could also be developed so as to comprise specific
features applying tspecific elements of TK, such as handicrafts. Handicrafts of a certain
community obey technical and artistic standards, which have been developed along
generations, such as the particular choice of raw materials, methods of manufacture, colors,
decorativemotives, etc. Those standard elements could be the subject of a general

114 Law No. 20of Panama contains two exceptions to rights conferred: “smalimdigenous

artisans” who dedicate to the manufacture, production and sale of the reproduction of crafts
belonging to indigenous Ngobes and Buglés, and who reside in certain districtzeanptef

the provisions of the Law (Article 23); moreover, a sort of “prior user” exception applies to
“small norrindigenous artisans” who were registered with the General Office of National
Craftsmanship on the date of the entry of the Law into forcei¢he 24).

Article 2(5) of the Berne Convention for the protection of Literary and Artistic Works (1971)
states: “Collections of literary or artistic works such as encyclopaedias and anthologies which,
by reason of the selection and arrangement daf tentents, constitute intellectual creations

shall be protected as such, without prejudice to the copyright in each of the works forming part
of such collections.”

Article 10.2 of the TRIPS Agreement reads: “Compilations of data or other materiatihertia
machine readable or other form, which by reason of the selection or arrangement of their
contents constitute intellectual creations shall be protected as such. Such protection, which shall
not extend to the data or material itself, shall be withyanejudice to any copyright subsisting in
the data or material itself.”

Article 5 of the WIPO Copyright Treaty (1996) provides: “Compilations of data or other
material, in any form, which by reason of the selection or arrangement of their contents
corstitute intellectual creations, are protected as such. This protection does not extend to the
data or the material itself and is without prejudice to any copyright subsisting in the data or
material contained in the compilation.”

118 See Directive 96/9/EQrticle 7, Official Journal L 077, 27/03/1996.

115

116

117



WIPO/GRTKF/IC/5/8
page55

registration (or description in the database), which would grant exclusive rights in the style of
a certain line of products handmade by the community in accordance with the ddscribe
standards. Individual pieces deriving from that style could then be individually registered if
the community so wished, in order to facilitate protection. Such a system would secure
community rights in their handicrafts, thus avoiding their distortieggroduction by

unauthorized third parties. Legal protection of expressions of traditional culture, as applied to
handicrafts, is moré&ully discussed in WIPO/GRTKF/IC/5/3.

(vi) How are the rights acquired

140. One option could be total laalf legal formalities, that is, protection is available as of
the date the element of TK in question was created, irrespective of any forfalithat

option, however, may give rise to problems of practicality, such as the need for giving
evidence of thevery existence of the piece of knowledgea problem which is solved by
means of an obligation of fixatior- and the eventual need for proving plagiarism or
infringement— a hurdle that is overcome by documentation/description and presumption of
public avalability of that information, as with patents and trademarks.

141. The second option would be to establish the right upon the filing of the compilation of

TK data with a governmental agency. The elements of TK may be automatically registered,
upon a formal examination as to documentation, legal representation, etc, or may be subject to
a substantive examination. A merely formal examination seems to be the solution adopted by
Portugal (Decred.aw No. 118, Article 3) and Peru (Law No. 27.811, Ata 21). In both

cases, the registration is subject to invalidation if the substantive conditions (such as novelty)
have not been met. In contrast, Law No. 20 of Panama has adopted a technical examination,
including the creation of the post of indigenaights examiner in the industrial property

office (DIGERPI), who works as a sort of examiner and auditor for all matters involving IP
rights and interests of indigenous peoples (including, but not limited to, the filing of
indigenous knowledge based apliions in the area of patents by third parti&8)The

prosecution of medicinal TK registration under the Thai statute, which has also established a

119 See Law on Biodiversity of Costa Rica No 7788, of 1998, Article 82.

120 Law No. 20, Article 9. This point brings up the matter of costs of making and registering
traditional knowledge databases or inveigs. Society must decide: those costs shall be borne
either by the communities which will obtain property rights in the contents of inventories (in the
form of fees), or by society. Panama has decided that society should subsidize communities’
acquisiton and maintenance of intellectual property rights in their knowledge (Law No. 20,
Article 7: “[...] The procedure before DIGERPI will not require the service of a lawyer and it is
exempt of any payment. [...]"). That decision is ultimately related to a eptof distribution
of wealth and the need for providing assistance for the empowerment of indigenous persons and
traditional communities. On the other hand, the adoption of a transparent and effective system
of traditional knowledge protection shall remhutransaction costs because it will eliminate the
uncertainty that presently involves all matters of access to genetic resources, biopiracy and the
distorting use of other traditional expressions of culture. Furthermore, once intellectual
property protetion of traditional knowledge is inserted into international trade agreements,
distortions and impediments to trade in goods and services incorporating traditional knowledge
will be reduced, to the benefit of exporters of legitimate handicrafts and waditagriculture
products. Incidentally, subsidies to individual inventors and small enterprises are available in
the patent laws of several Committee Membersubsidizing traditional communities would
not, therefore, run against the very concept of farmtellectual property rights.
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technical examination, has drawn inspiration from the patent systahtontains provisions,
among otherson the firstto-file rule (Section 26), on interference procedures (Sections 25
and 26) and opposition (Section 29).

142. Formal protection entails the issue of preventive control of the registrability of TK, in
order to avoid the unwarrantedagining of subject matter. Moreover, both formal and

informal systems of protection require the establishment of subsequent mechanisms of control
over the legitimacy of claims. For example, if the law adopts the commercial novelty
requirement as a conditn for protection, elements that have been previously commercialized
and, therefore, fallen into public domain, would be subject to be either previously rejected or
subsequently invalidated. Additionally, administrative opposition and appeals couldealso b
made available to third parties eventually harmed by undue claims.

143. The law may require that all TK elements submitted to registration and which have,
potentially or actually, an industrial/commercial application be disclosed. Converliely, a
other data of a purely spiritual and sacred nature could be kept confidential, if the community
concerned so wished.

144. A formal registration system may be limited to having merely declaratory effect, rather
than creating a strong presumptiohvalidity of the claimed right. Proof of registration

would therefore be needed with the single purpose of substantiating any ownership-ciaim
would not, thus, constitute rights. The difference between a declaratory registration and a
constitutiveone is that, under some circumstances, declaratory registration could be sought by
traditional communities to strengthen their claims against acts of infringement which might
have occurred prior to obtaining the formal title (and taking into consideratgrapplicable
statute of limitation).

(vii) How to administer and enforce the rights

145. Intellectual property rights are useless if they cannot be enforced. TK protection would
not be effective without the availability of effective anxpeditious remedies against their
unauthorized reproduction and/or use (thus combining the features of copyright and related
rights, on one hand, and of industrial property, on the other, for those elements of TK
contained in inventories without a sepanatias to their spiritual or technical nature), such as
injunctions and adequate compensation. The provisions of IP rights enforcement might be
applicable in a subsidiary amdutatis mutandisnanner** In addition, there may be practical
difficulties for holders of TK to enforce their rights, which raises the possibility of
administration of rights through a distinct mechanism, possibly a collective or reciprocal
system of administration, or a szpecific role for government agencies in monitoring and
pursuinginfringements of rights

121
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See Law No. 20 of Panama, Article 21.

See Law No. 27.811 of Peru, Articles 47seq.The Peruvian statute establishes that actions for
infringement of rights in TK shall be dealt with by an administrative body [H2ECOPI,
“Instituto Nacional de Defensa de la Competencia y de la Proteccion de la Propiedad
Intelectual”, the Peruvian agency that deals with competition and intellectual property law).
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(viii) How are the rights lost or how do they exgire

146. Two approaches to this last issue are possible. One approach, which is generally
preferred by the national laws which have so far dealt with protectiorkoislto establish
protection for an indefinite periotf®> This approach speaks to the intergenerational and
incremental nature of TK and recognizes that its commercial application, once the protection
is secured, may take an extremely long titie But if the protection of TK is to be

established upon an initial act of commercial exploitation (for example, a period of fifty years
counted from the first commercial act involving the protected element of TK, which could be
renewable for a certain number of saessive periods), then it might make sense to establish a
predefined expiration, provided it would apply exclusively to those elements of TK with a
commercial/industrial application and which could be isolated from the whole of the contents
of the databaswithout prejudice to its integrity>> Actually, as TK evolves, some of its
elements necessarily become obsolete.

VIIl. CONCLUSION

147. This document seeks to draw on the wide range of experience with the protection of TK
that has been put befotee Committee to record and clarify the range of policy issues and
objectives that may need to be weighed when considering options for the protection of TK.
For policymakers addressing the protection of TK, the following series of questions may help
illustrate the policy options:

- the threshold question of whether the protection required is a form of intellectual
property protection at all;

- whether the goal is essentially positive IP protection of TK, defensive protection, or a
strategy combining the two;

- what options are available under conventional or general IP systems, and what
options exist for adapted, expandedsargeneriselements of existing IP rights to
protect TK subject matter;

- whether other IP rights apply to expressions, distinctive sigassgmbols and other
interests (such as suppression of unfair competition) to afford protection to the
interests of TK holders;

- whether there is a combination of otherwise unprotected TK subject matter, public
policy objectives and community needs and extpBons that lead to an interest in
suigenerissystems for its protection;

123
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See the laws of Panama, Article 7, and Peru, Article 12.

Traditional knowledge protection would thus perform a prospecting function, such as purported
by Edmund Kitch in connection with patents (see Edmund W. Kiitte Nature and Function

of the Patent Syster0 J.L. & Econ. (1977)). Only a few patents perforatlk a function

because most inventions are developed as a response to actual market needs. But traditional
knowledge in general is not created for a primarily commercial purpose. Its commercial
applicability, therefore, unlike most patented inventioeguires market prospecting.

See the law of Portugal, which provides for aysar term of protection, renewable for one
identical period (Article 3(6)). Under the Thai statute, the term of protection of traditional
medicinal knowledge is the life of éhright holder plus 50 years after his/her death (Section 33).

125



WIPO/GRTKF/IC/5/8
page58

- what definition of TK should apply in the strict sense of protection of the content or
substance of traditional knowledge;

- what mechanisms exist in other national systems, and l@bsons can be learned
from practical experience in this area;

- what policy framework and specific policy options should be applied to the
suigenerisprotection of TK where national governments choose to pursue this
mechanism; and

- how distinct nationbsystems interact through bilateral, regional or international
legal frameworks.

148. To advance discussion, increase the utility of the policy documents prepared for the
Committee, and enhance capacity of policymakers and community represesitétis

suggested that the Secretariat for the Committee’s consideration an annotated menu of options
for the protection of TK subject matter, including adaptations and extensions of existing IP
rights, and policy options for each aspectsaf generigrotection of traditional knowledge,

with an analysis of the potential benefits and drawbacks of each option and a consideration of
the possibilities for interaction between national systems for protection of traditional
knowledge. This would make use ¢ig rich amount of material made available to the
Committee concerning TK protection, and put it in a practical context for policymakers and
community representatives. It would also provide a basic platform for international
cooperation on policy question3he development of an annotated menu of policy options
would set out clearly what choices need to be addressed when considering new or enhanced
IP protection for TK.

149. The Intergovernmental Committee is invited to
consider the contents ofithdocument and on that
basis to decide the future directions of work
concerning the intellectual property protection of
traditional knowledge, including the possibility of
the development of an annotated menu of policy
options which sets out informatiomd@ K protection

in a practical policymaking context.

[End of document]



