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INTRODUCTION

1.  Convened by the Director General of WIPO in accordance with the decision of the
WIPO Genera Assembly (see document WO/GA/26/10, paragraph 71), and of the
Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore (“the Committee”) at its fourth session (see document
WIPO/GRTKF/1C/4/15), the Committee held its fifth session in Geneva, from

July 7 to 15, 2003.

2.  Thefollowing States were represented: Argentina, Australia, Austria, Azerbaijan,
Bahrain, Bangladesh, Barbados, Belarus, Belgium, Bolivia, Brazil, Bulgaria, Burkina Faso,
Cameroon, Canada, China, Colombia, Congo, Cosh Rica, Céte d' Ivoire, Croatia, Cuba,
Czech Republic, Democratic People' s Republic of Korea, Democratic Republic of the Congo,
Denmark, Dominican Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea, Ethiopia,
Finland, France, Germany, Ghana, Greece, Guatemala, Guinea-Bissau, Haiti, Honduras,
Holy See, Hungary, India, Indonesia, Iran (Islamic Republic of), Ireland, Italy, Jamaica,
Japan, Jordan, Kazakhstan, Kenya, Latvia, Lesotho, Lithuania, Madagascar, Malawi, Mali,
Malta, Mexico, Morocco, Myanmar, Namibia, Netherlands, New Zealand, Niger, Nigeria,
Norway, Panama, Pakistan, Paraguay, Peru, Philippines, Portugal, Qatar, Republic of Korea,
Romania, Russian Federation, Sao Tome and Principe, Saudi Arabia, Senegal, Singapore,
Slovakia, Solomon Islands, South Africa, Spain, Sri Lanka, Sudan, Sweden, Switzerland,
Thailand, Togo, Trinidad and Tobago, Tunisia, Turkey, Uganda, United Arab Emirates,
United Kingdom, United States of America, Uruguay, Uzbekistan, Venezuela, Yemen, and
Zambia (105). The European Community was also represented as a member of the
Committee.

3. Thefollowing intergovernmenta organizations (‘1GOs’) took part as observers:

African Intellectual Property Organization (OAPI), African Regional Industrial Property
Organization (ARIPO), Eurasian Patent Organization (EAPO), European Patent Office
(EPO), Food and Agriculture Organization of the United Nations (FAO), International Labour
Organization (ILO), Organisation Internationale de la Francophonie (OIF), Secretariat of the
Convention on Biological Diversity (SCBD), South Centre, United Nations Conference on
Trade and Development (UNCTAD), United Nations Educational, Scientific and Cultural
Organization (UNESCO), United Nations Environment Programme (UNEP), United Nations
Permanent Forum on Indigenous Issues (* Permanent Forum’), The United Nations University
(UNU), and the World Trade Organization (WTO) (15).

4.  Representatives of the following non-governmental organizations (‘NGOSs') took part as
ad hoc observers: Aborigina and Torres Strait Islander Commission (ATSIC), American
Folklore Society, Arctic Athabaskan Council (AAC), American Intellectual Property Law
Association (AIPLA), Benelux Association of Trademark and Design Agents (BMM), Berne
Declaration, Brazilian Association of Intellectua Property (ABPI), Brazilian Indigenous
Institute for Intellectual Property (INBRAPI), Center for International Environmental Law
(CIEL), Centre de documentation, de recherche et d’information des peuples autochtones
(DoCIP), Comision juridica para € autodesarrollo de los Pueblos Originarios Andinos
(CAPA)), Creators Rights Alliance (CRA), CropLife International, FARMAPU-Inter and
CECOTRAP-RCOGL, First Peoples’ Worldwide, Friends World Committee for Consultation
and Quaker United Nations Office (FWCC), Foundation for Aboriginal and Islander Research
Action (FAIRA), Fundacién Nuestro Ambiente (FUNA), Genetic Resources Action
International (GRAIN), Global Education and Environment Devel opment
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(GEED-Foundation), Health and Environment Program, Indian Movement Tupaj Amaru
Boliviaand Peru, Indigenous Peoples Biodiversity Network (IPBN), Institute for Food and
Development Policy, Institute of Social and Cultural Anthropology, International Association
for the Advancement of Teaching and Research in Intellectual Property (ATRIP),
International Chamber of Commerce (ICC), International Environment Law Research Centre
(IELRC), International Federation of Industrial Property Attorneys (FICPI), International
Federation of Pharmaceutical Manufacturers Associations (IFPMA), International Federation
of Reproduction Rights Organizations (IFRRO), International League of Competition Law
(ILCL), International Literary and Artistic Association (ALALI), International Plant Genetic
Resources Institute (IPGRI), International Publishers Association (IPA), International Seed
Federation (ISF), Inuit Circumpolar Conference (ICC), Max-Planck-Institute for Intellectual
Property, Competition and Tax Law, Métis National Council (MNC), National Aborigina
Health Organization (NAHO), Native American Rights Fund (NARF), Organisation des
volontaires acteurs de dével oppement et Action-plus (OVAD-AP), Pauktuutit - Inuit
Women's Association, The Rockfeller Foundation, SAAMI Council, Société Inter nationale
d’ Ethnologie et de Folklore (SIEF), Tebtebba Foundation - Indigenous Peoples International
Centre for Policy Research and Education, Tsentsak Survival Foundation, Tulalip Tribes of
Washington Governmental Affairs Department, World Trade Institute of the University of
Berne, World Conservation Union (IUCN), and the World Self Medication Industry

(WSMI) (52).

5.  Alist of participants is annexed to this report.

6. A summary of the Committee’s current working documents and a selection of other
relevant documents was provided in document WIPO/GRTKF/IC/S/INF/5. A summary of the
work of the Committee, setting these documents in a broader context, was provided in
document WIPO/GRTKF/IC/5/12, “ Overview of Activities and Outcomes of the
Intergovernmental Committee.”

7. Discussions were based on the following documents and information papers prepared
or distributed by the Secretariat of WIPO (‘the Secretariat’):

- Draft Agenda (document WIPO/GRTKF/I1C/5/1 Prov.1)

- Accreditation of Certain Non-Governmenta Organizations (WIPO/GRTKF/IC/5/2)
(WIPO/GRTKF/IC/5/2 Add)

- Consolidated Analysis of the Legal Protection of Traditional Cultural Expressions
(WIPO/GRTKF/IC/5/3)

- Update on Technical Cooperation on the Legal Protection of Traditional Cultural
Expressions (WIPO/GRTKF/IC/5/4)

- Draft Toolkit on Intellectual Property Management (WIPO/GRTKF/IC/5/5)

- Practical Mechanisms for the Defensive Protection of Traditional Knowledge and
Genetic Resources Within the Patent System (WIPO/GRTKF/IC/5/6)

- Consolidated Survey of Intellectual Property Protection of Traditional Knowledge
(WIPO/GRTKF/IC/5/7)

- Composite Study on the Protection of Traditional Knowledge (WIPO/GRTKF/I1C/5/8)

- Contractual Practices and Clauses relating to Intellectual Property, Access to Genetic
Resources and Benefit-Sharing (WIPO/GRTKF/1C/5/9)

- Draft Technical Study on Disclosure Requirements Related to Genetic Resources and
Traditional Knowledge (WIPO/GRTKF/IC/5/10)

- Participation of Indigenous and Local Communities (WIPO/GRTKF/I1C/5/11)
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- Overview of Activities and Outcomes of the Intergovernmental Committee
(WIPO/GRTKF/IC/5/12)

- Patent Referring to Lepidium meyenii (Maca): Responses of Peru (document
submitted by the Delegation of Peru) (WIPO/GRTKF/IC/5/13)

- Isfahan Declaration (document submitted by the Delegation of the Islamic Republic of
Iran) (WIPO/GRTKF/1C/5/14) and

- Technical Proposals on Databases and Registries of Traditional Knowledge and
Biological/Genetic Resources (document submitted by the Asian Group)
(WIPO/GRTKF/IC/4/14).

8.  Thefollowing documents provided additional background information:

- Information on National Experiences with the Intellectual Property Protection of
Traditional Knowledge (WIPO/GRTKF/IC/5/INF/2)

- Comparative Summary of Sui generis Legislation for the Protection of Traditional
Cultura Expressions (WIPO/GRTKF/IC/5/INF/3)

- Comparative Summary of Existing National Sui generis Measures and Laws for the
Protection of Traditional Knowledge (WIPO/GRTKF/ IC/5/INF/4).

9.  Fivequestionnaires have been circulated and continue to form the basis of several
documents prepared for the sessions of the Committee. Subject to decisions of the
Committee, further responses to these questionnaires would be relevant for the continuing
work program of the Committee:

- Revised Questionnaire for the Survey on Existing Forms of Intellectual Property
Protection for Traditional Knowledge (WIPO/GRTKF/IC/Q.1)

- Questionnaire of Contractual Practices and Clauses relating to Intellectual Property,
Access to Genetic Resources and Benefit-Sharing (WIPO/GRTKF/I1C/Q.2)

- Questionnaire on Various Requirements for Disclosure Relating to Genetic Resources
and Traditional Knowledge in Patent Applications (WIPO/GRTKF/I1C/Q.3)

- Questionnaire on Databases and Registries Related to Traditional Knowledge and
Genetic Resources (WIPO/GRKTF/IC/Q.4) and

- Questionnaire on National Experiences with the Legal Protection of Folklore
(WIPO/GRTKF/IC/2/7).

10. The Secretariat noted the interventions made and recorded them on tape. This report
summarizes the discussions and provides the essence of interventions, without reflecting all
the observations made in detail nor necessarily following the chronological order of
interventions.

AGENDA ITEM 1: OPENING OF THE SESSION

11. The session was opened by Mr. Francis Gurry, Assistant Director General of WIPO,
who welcomed the participants on behalf of the Director Genera of WIPO, Dr. Kamil Idris.

Election of the officers

12. Atitsfourth session in December 2002, the Committee had elected Mr. Henry Olsson
(Sweden) as chair for one further year, and Mr. Qiao Dexi (China) and Mr. Ahmed Aly Morsi
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(Egypt) asits Vice-Chairsfor one year. Mr. Antony Taubman (WIPO) acted as Secretary to
the fifth session of the Committee.

AGENDA ITEM 2: ADOPTION OF THE AGENDA

13. The Agendawas submitted by the Chair, and adopted by the Committee on the
understanding that some flexibility in the ordering of interventions on substantive items
would be permitted.

General Satements

14. The Delegation of France thanked the Secretariat for the very significant efforts
undertaken so that the documents were translated into French before the commencement of
the session. The Delegation noted that the problem was not diminishing: it concerned a
global question which, in the future, would be treated as such. The Delegation commented
that the work of the Committee was founded on three elements:. intellectual property (1P),
which had been long established, with an uncontested legitimacy; sustainable development,
founded on the equitable sharing of benefits and the use and preservation of global resources;
and cultural diversity, since no model for development can be conceived in uniformity or in
ignorance of the traditions, identities and knowledge of al peoples. It was necessary to
promote the better use of the IP system for the benefit of developing countries, including the
use of appellations of origin which protect and permit the devel opment of products of the
earth and the links between natural elements and traditional cultures, certification and
collective marks for the protection of traditional products the quality of which isbased on
knowledge, and patents, even though this tool may present the most difficulty for access by
developing countries. The Delegation recognized, however, that it may be necessary to go
beyond the existing IP tools. The IP system of today, which dated from the European

renai ssance and enlightenment, had been important for the progress of Europe and other
regions had also made use of IPtools. Even so, it was likely that these tools may not be
totally adapted to the needs of developing countries; this applied especially in the domain of
genetic resources (GR), traditional knowledge (TK) and folklore and the better sharing of
benefits from use of TK. While promoting a better sharing of the benefits linked to
exploitation of IP and promoting better use and evolution of existing tools, the Delegation
suggested that one should not hesitate to develop new tools and new concepts where these
were hecessary, especialy to promote the interests of indigenous and local communities. The
Delegation observed that there had been progress made, but further work was needed. Local
and indigenous communities should be involved in the work of the Committee, with the

wel come participation of the United Nations Permanent Forum and the development of means
for financing participation. Concerning folklore, the Delegation noted that the Committee had
already shed light on practical experience, allowing for reinforcement of legal and technical
assistance. Creating asui generis IP regime may be a complementary solution, but may not
perhaps be the only one: further reflection was needed. On TK, France favored defensive
measures to avoid illicit appropriation and to promote benefit sharing. The toolkit was
therefore timely, ensuring TK holders would not compromise their interests when their TK
was documented. Patent examiners needed to take account of TK when conducting prior art
searches. A system for positive protection could also be envisaged. On genetic resources,
close study was needed of questions linked to patentability of life forms, and countries
choices needed a balance between economic and ethical considerations. Nationa access
regimes for genetic resources were needed, supplemented by the database on contractual
practices. The Delegation recalled that Members of the European Union had made a proposal
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regarding disclosure of origin of TK and GR used in inventions, provided this did not become
acriterion of patentability.

15. The Delegation of Burkina Faso indicated that it had only received an invitation to the
meeting only two months before, and that the letter of invitation specified that documentsin
French would follow. These documents had not been received by the commencement of the
session, which did not allow for effective participation in the work. This should be done
much earlier to allow all delegations to contribute.

16. The Delegation of Myanmar observed that it was very useful to engage in substantive
policy discussions and to review lega approaches concerning GR, TK and folklore. It
welcomed the exchange of national experience with lawsin thisarea. It was necessary to
undertake substantive work to produce concrete results, and in particular to develop an
international instrument for the protection of TK. Developing countrieswererichin GR, TK
and folklore, and their protection was vital for those countries. Unauthorized piracy and
misuse of this material continued unabated. The Delegation accordingly favored the
development of an international treaty. Myanmar itself had arich heritage of indigenous
medicine, TK and GR. It attached the utmost importance to protecting, promoting and
developing TK, and this process would be complemented and reinforced by an international
legal instrument. Systems for TK protection varied between countries, creating a need for
harmonization. Since there was a diversity of national systems, the best approach at the
international level would be a sui generis system. The Committee should be result-oriented,
and make preparations for substantive negotiations on atreaty.

17. The Delegation of the Islamic Republic of Iran reported on the WIPO Inter-Regional
Meeting on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore
which had been organized in Isfahan, Iran from June 16 to 18, 2003, in cooperation with the
Government of the Islamic Republic of Iran and the Iran Handicrafts Organization. The
Delegation outlined the * Isfahan Declaration,” a statement adopted at the meeting (distributed
to the Committee as WIPO/GRTKF/IC/5/14). The Delegation aso pointed to therich
treasury of folkloric cultural heritage in Iran, which had very diverse handicrafts and
important experiencesin thefield. The importance attached to its millennia-old cultural
identity and heritage led to steps for documenting traditional cultural expressions (TCES).
Over two hundred different lines of traditional artifacts had been identified, and there had
been consideration to collecting documents on handicrafts that were in disuse or were dying
out. Verbal or intangible traditiona culture should also be preserved. Thiswould increase
public awareness of their past, community and identity. Simply collecting and archiving
cultural documents did not create a relationship between present and past, and strengthen
cultural identity. The possibilities for commercial exploitation of TCES, whether verbal or
tangible, were limited because of the lack of applicable IP protection in relation to databases
of documented material.

18. The Delegation of Italy, on behalf of the European Community and its Member States,
referred to the documents on TK, in particular the consolidated survey of |P protection of TK
(document WIPO/GRTKF/IC/5/7) and the consolidated analysis of the legal protection of TK
(document WIPO/GRTKF/IC/5/8). The Delegation stated that the European Community and
its Member States supported the on-going work by the Committee on TK and would continue
to participate actively in the work. In this respect, the Delegation recalled that the European
Community and its Member States submitted a communication entitled “Traditional
Knowledge and IPRS” at the third session of the Committee (document
WIPO/GRTKF/1C/3/16). The Delegation stated that the European Community and its
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Member States remained committed to find appropriate, effective and balanced solutions for
TK protection agreeable to all parties. The Delegation stated that the European Community
and its Member States reiterated their support for the further work towards the devel opment
of internationally agreed sui generis models for the legal protection of TK. The Delegation
added that this work should be pursued, where possible, on the basis of the experience
acquired by countries protecting TK at local or regional level. With regards to the two
documents under consideration, the Delegation stated that the European Community and its
Member States agreed with the general direction proposed for future work as set out in
paragraph 28 of document WIPO/GRTKF/1C/5/7 and paragraph 149 of document
WIPO/GRTKF/IC/5/8.

19. The Delegation of Zambia stated that the key to note was that document
WIPO/GRTKF/IC/5/7 included comments made on the limitations of conventional 1P systems
and it recognized the growing number and importance of national sui generis systems. With
regards to document WIPO/GRTKF/IC/5/8, the Delegation stated that the Composite Study
on the Protection of Traditiona Knowledge was useful as it emphasized that conventional
intellectual property mechanisms may not be fully consistent or adequate to protect TK and
analyzed potential elements of a sui generis system of protection, as well as examined the
notion of protection of TK and possible approachesto defining TK. The Delegation added,
however, that seeking to better define the subject-matter and to use national experiencesto
identify what would be protected, and how, should not delay concrete effortsto develop a
legally binding international instrument that recognized, protected and rewarded TK. The
Delegation stated that the document (WI1PO/GRTKF/IC/5/8) thus should direct future work
towards the actual establishment of such an international sui generis system of protection. It
added that some elements of an international instrument for TK would be its application in
trade-related activities and in all matters that affect the equitable devel opment and integrity of
local communities; mutual cooperation and support with the WTO; respect for the right of
holders of TK to choose whether to commercialize their knowledge or not; adispute
settlement mechanism; review by the Standing Committee on Genetic Resources, Traditional
Knowledge, and Folklore; and progressive documentation of TK at the national level. The
Delegation concluded that documents WIPO/GRTKF/IC/5/8 and WIPO/GRTKF/1C/5/3
proposed the development of policy options as a possible basis for
guidelines/recommendations/model provisions and that it supported the devel opment of
guidelines as a step towards a more binding solution within specific timeframe.

20.  Therepresentative of the Secretariat of the Convention on Biological Diversity
(SCBD) provided an update on recent developments including an expert meeting on potential
impacts of genetic use restriction technologies on smallholder farmers, indigenous and local
communities and on Farmers' Rights; an expert group meeting on TK and the Clearing
House Mechanism of the Convention on Biological Diversity (CBD); and developments with
respect to the composite report on status and trends regarding the knowledge, innovations and
practices of indigenous and local communities. With respect to the issue of accessto GR and
benefit-sharing, the representative reported that the Plan of Implementation adopted by the
World Summit on Sustainable Development in paragraph 44 (o) calls for action to “ negotiate
within the framework of the Convention on Biological Diversity ....an international regimeto
promote and safeguard the fair and equitable sharing of benefits arising out of the utilization
of genetic resources.” An Inter-sessional meeting on the Multi-Y ear Programme of Work of
the Convention, in March 2003, recommended that the Working Group on Access and
Benefit-sharing should consider the process, nature, scope, €l ements and modalities of an
international regime at its next meeting, in December 2003, and provide advice to the
Conference of the Parties (COP) at its seventh meeting, in March 2004, on how it may wish to
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address this issue. The representative advised that the issue of disclosure of origin of GR and
relevant TK in IP applications, where the subject matter of the application concerned or made
use of such knowledge in its development, was to be considered during the discussions on
measures to support compliance with prior informed consent and mutually agreed termsin
Contracting Parties with users under their jurisdiction. The technical study carried out by the
WIPO Secretariat following the invitation of COP (document WIPO/GRTKF/IC/5/10) would
therefore provide a good basis for discussions during the meeting of the Working Group. It
was therefore crucial that the study be available at the meeting of the Working Group in
December 2003 as this would provide the opportunity for an early consideration of these
issues within the framework of the Convention. The representative indicated that technol ogy
transfer and cooperation under the CBD was one of the main issues for consideration at the
seventh meeting of the COP, in February 2004, and she outlined avenues for further
collaboration between the CBD and WIPO on this topic, including linking the Clearing House
M echanism to WIPO patent databases, and an invitation for WIPO further to explore and
analyze therole of IP rightsin technology transfer in the context of the CBD.

21.  Therepresentative of the United Nations Environment Programme (UNEP) welcomed
the establishment of an Intergovernmental Committee and stated that the work of the TK
Division within WIPO was complementary to the various aspects of UNEP swork, aswell as
supported the implementation of the provisions fo the CBD. The representative referred to a
joint study, aimed to identify and explore the role of IPR in the sharing of benefits arising
from the use of biological resources and associated TK, which was presented jointly by
UNEP and WIPO at the sixth meeting of the the Conference of Partiesto the CBD. The
representative went further to describe the activities of UNEP in this area.

22. The representative of the Indian Movement Tupaj] Amaru commented that despite four
sessions of the Committee, there had been the sad outcome of the compilation of reports. For
indigenous peoples, the compilation of statements and information was not sufficient for the
restitution of property and the cultural values of indigenous communities, who were the
victims of the deprivation of their resources yet had not been given the resources to attend the
Committee despite years of asking for them. Indigenous communities were in the grasp of
market forces and their heritage and cultural values were being plundered. The Committee
should protect TK and GR, yet these were being handed over to corporations. This showed
that an international legal framework had to defend and protect these resources, especially for
devel oping countries, yet the Committee had not yet devel oped a definition of TK. Each
country had its own definition, but an acceptable definition for indigenous peoples had not
been developed. The Committee should accordingly harmonize national legal systems.

23. Therepresentative of the Health and Environment Program pointed to the limited
financia resources which affected the capacity of her organization to take part in the
Committee. Local communities had avaluable cultural heritage but lacked the means and the
laws to preserve their TK and to subsist on their wisdom. Her organization deplored the fact
that local communities had to submit to the increasing theft of their knowledge for the benefit
of researchers and others. She hoped that the current meeting would reduce divergencesin
views and permit Africa’ s regional and sub-regional organizations to enhance their role and to
realize synergies with WIPO for the sustainable promotion of IP in the world and the putting
into effect and implementation of national legislation.

24. The representative of the International Chamber of Commerce (ICC) recommended that
the mandate of the Committee be extended for at least two additional years and believed that
the Committee had proven to be a valuable resource for accurate information and counsel on
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the role of the patent system in encouraging access to GR, sharing the benefits, and access to
the resources. It stated that there did not appear to be any other institution with the expertise
and experience to fill these needs within the immediate future. The representative urged the
continuation of the Committee based on its existing mandate and recommended that it
encourage the exchange of national experiences and case studies on issues related to GR and
IP and that it undertake initiativesto clarify further issues related to the protection of GR.
Concerning indigenous particpation, it was of the view that the contribution of indigenous and
local people to the work of the Committee was indispensable. It added that it was essential
for the Committee to listen to and learn from the holders of TK. It added that appropriate
means must be found to support them. The representative went further to commend the
Secretariat for document WIPO/GRTKF/I1C/5/10 which analysed some of the questions that
arose when considering the disclosure of origins of genetic materials in patent applications.
The representative supported the transmission of the study to the SCBD, and stated that that
the study raised many important questions which now needed to be answered.

AGENDA ITEM 3: ACCREDITATION OF CERTAIN ORGANIZATIONS
Accreditation of certain non-governmental organizations

25. Attheinvitation of the Chair, the Secretariat introduced documents
WIPO/GRTKF/IC/5/2 and WIPO/GRTKF/IC/5/2 Add, which gave details of ten additional
organizations that had requested ad hoc observer status for the sessions of the Committee
since its fourth session.

26. The Committee unanimously approved accreditation of all the following
organizations as ad hoc observers: Canadian Indigenous Biodiversity Network (CIBN),
Consumer Project on Technology (CPTech), Creators' Rights Alliance

(CRA)/L’ Alliance pour les droits des créateurs (ADC), Fédération des Organisations
Autochtones de Guyane (FOAG), Franciscans International, HealthChek, Innu Council
of Nitassinan (ICN), Institute for Food and Devel opment Policy, International Indian
Treaty Council (I1TC), and the Kaska Dena Council (KDC).

AGENDA ITEM 4: FOLKLORE

Legal protection of expressions of folklore/traditional cultural expressions

27. Atthe invitation of the Chair, the Secretariat introduced documents
WIPO/GRTKF/IC/5/3, a consolidated analysis of the legal protection of traditional
cultural expressions (TCEs) or expressions of folklore, and WIPO/GRTKF/IC/5/4 (an
update on technical cooperation on the legal protection of traditional cultural
expressions. Supplementary information was provided in document

WIPO/GRTKF/IC/5/INF/3, a comparative summary of su/ generis protection of TCEs.
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28. The Delegation of Italy, on behalf of the European Community and its Member States,
stated that the wealth of information so far collected indicated that the attempt to
protect expressions of folklore, or TCEs, in a formal manner were very varied and for
the most part very recent. The Delegation stated that the European Community and its
Member States encouraged WIPO to continue its activities such as technical
assistance and training in the context of TCEs so as to allow indigenous communities
the greatest access to the established IP system and other options and possible
mechanisms which were most suited to their requirements. The European Community
and its Member States took note of the documents prepared by the Secretariat which
represented a good basis for future discussions and supported the development of
an “annotated menu” of policy options for future works of the Committee as set out in
paragraph 34 in document WIPO/GRTKF/IC/5/3.

29. The Delegation of Norway expressed support for focused discussions on the
possible establishment of a functional international regime for the protection of
folklore or TCEs and continued examination of existing national systems for the
protection of TCEs. The discussion on what constitutes “protection” had been
constructive and useful. The Delegation supported the development of an annotated
menu of policy options, which would help further to clarify and structure the debate.
The Delegation supported continued work on these matters as well as future work on
determining whether TCEs were sufficiently protected within the existing IP systems,
or whether elements of su/ generis protection were appropriate. It was too early to
clearly define what the end result of the work should be, in particular to decide
whether one should be working towards new legally binding rules. Only further
discussions and analysis within the WIPO system should determine what conclusions
should be drawn.

30. Regarding document WIPO/GRTKF/IC/5/3 which distinguished between pre-
existing, underlying cultural heritage and traditional culture, and contemporary literary
and artistic tradition-based productions, the Delegation of Japan commented that
these were relative concepts and that it was difficult to draw a firm distinction
between the two or to clearly define them. As regards providing additional protection

for folklore beyond the existing copyright system, the Delegation stated that one must
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be careful in keeping a balance of rights and interests between folklore holders and
the holders and users of IP rights. Finally, the Delegation supported the Secretariat’s
proposal contained in paragraph 34, inviting Committee Members to continue to

provide new or updated information on folklore protection to them.

31. The Delegation of India noted that the document introduced a distinction
between traditional cultural expressions that were part of the cultural heritage per se
and those that were contemporary, tradition-based creations. The Delegate
explained that this distinction was artificial and contrary to the well-established
position and progress made so far by the Committee. Therefore it should, in the
opinion of the Delegation of India, be removed. No appropriation of TCEs should be
permitted for commercial gain until the holders of TCEs had given their consent and

an opportunity to benefit.

32. The Delegation of Morocco drew attention to the Arab Regional Seminar on the
protection of TCEs held in Rabat in May 2003 , in cooperation with WIPO and the
government of the Kingdom of Morocco. This Seminar highlighted the importance of
cooperation in protection of folklore, GR and TK. The delegations at the Seminar
affirmed the importance of: coordination between all concerned bodies to provide an
international mechanism for protection of TCE; providing a center to compile and
collect documents related to TCEs; technical and financial assistance to national
committees. The assistance would help collect and document TCEs in Arab
countries so they were protected against unlawful exploitation and provide technical
mechanisms for protection. The protection of TCEs should be taken up as an issue
in international meetings; and a meeting should be organized for experts on the
collection and protection of Arab cultural heritage. The Delegation called on WIPO:
to provide general guidelines for the protection of TCEs, taken from experiences in
Arab countries; to provide Model Laws designed especially for Arab countries; and
to enable other countries to draw benefit from these projects. This Committee must
work towards a su/ generis protection system. WIPO needed to play a role to settle
the matters related to GRTKF issues. The Delegate hoped that the outcomes of the
May seminar in Rabat would be taken into account in future versions of document
WIPO/GRTKF/IC/5/4.



WIPO/GRTKF/IC/5/15
page 13

33. The Delegation of the Russian Federation referred to the International Forum on
Intellectual Property, Genetic Resources, Traditional Knowledge and Folklore held in

Moscow from June 3 to 5, 2003. At that forum 160 representatives were present,

including representatives of ministries and other institutions outside Russiaas well as
representatives of indigenous peoples’ organizations. Speakers from WIPO, Kenya, India,

and other countries addressed protection of TK and traditional culture. Presentations were

made by Russian speakers on problems associated with protection of TK and cultural
expressions of indigenous peoplesin the Russian far East and the Russian far North. They
also spoke of the establishment of a book on indigenous flora and fauna which will enhance
protection of GR in Russiageneraly. A CD-ROM presentation was provided during the
meeting on Russian legislation on the protection of GR, TK and folklore. Research on these
areas conducted by the Russian Patent Agency was also discussed. Round Table discussions
were held and a statement voicing recommendations for WIPO on these i ssues was adopted.
Participants in the international forum were satisfied with the forum and its outcomes,
particularly with respect to the exchange of information on theseissues. The participants
emphasized the increasing importance of national policies of many countries on these issues
and also stressed the need for international cooperation to achieve national policy aims. The
participants encouraged additional forums on these issues and continued attention to them by
WIPO. The declaration from the meeting was provided in written form.

34. The Delegation of Malawi stated that it valued folklore and TK highly, and
therefore considered that it should be given all the necessary protection that it
required and that the rightful owners should benefit in the end. For this to be
possible, there was a need to sensitize indigenous and local communities, relevant
organizations and other stakeholders in order for them to have a clear idea of the
work and mandate of the Committee. Considering there was much cross-border
folklore and TK in the African region, the Delegation requested that WIPO organize a
sub-regional workshop in conjunction with ARIPO similar to the earlier OAPI
workshop in Dakar. Further to this, the Delegation expressed reservations on the
use of the term “traditional cultural expressions” in place of “expressions of folklore.”
The Delegation stated that the term “folklore” had been in use for so many years that
is was how it was known under Malawi’s copyright laws, and that changing it would

lead to some legal and technical problems in many countries.

35. The Delegation of Egypt stated that the folklore issue was a priority and wished that

folklore be given full attention during the discussions of the Committee. The Committee
should reach an agreement, based on solid scientific standards that would take into account

the interests of the stakeholders. The Delegation expressed reservations with the use of
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the term ‘traditional cultural expressions.” The use of the terms ‘folklore’ or
‘expressions of folklore’ had been in international use for many years, and references
to TCEs obscured key questions such as what was actually being protected; why
was it protected; how was one to protect it; who was being protected; who was to
be protected; and who was going to provide the protection? None of these
questions had been clarified so far. Further, it was not clear if TCEs were oral or
written, and whether they were expressions of community or of an individual.
Enormous difficulties were foreseen in the use of this term, similar to the problems
arising from the use by UNESCO of the term ‘intangible cultural heritage.” The

Delegation stated that the term ‘folklore’ should be retained because: TCEs were not

necessarily collective but individual and were attributed to the creator known by the society
and preserved by the community; traditional cultural expressions were mostly fixed and were
registered, preserved and the creators known; any term may be appropriate to certain cultures
but not necessarily appropriate to all cultures, so that caution was required when using certain
terms and defining its features. There must be care when generalizing especially, for
example, when small communities were described as local people, indigenous peoples or
ethnic groups that are characterized by cultural diversity dueto their specific conditions.
Defensive protection in the form of documenting folklore did not replace positive protection
in the form of finding a sui generis protection system that involved the sharing of benefits
from the lawful use of expressions of folklore. Without positive protection there would be
more piracy and misuse of folklore and therefore rightholders would have no rights whether

moral or material. TCEs were not limited to obtaining material benefits or economic profits,

and protecting cultures was more important. The positive protection of folklore implicated
moral rights depending on place and the creator and thus prohibited the legal use and misuse
of theserights. The Delegation emphasized that the preparation of a “toolkit” for the creators
of folklore for capacity building would raise awareness with regard to the misuse of
expressions of folklore, but this must be conducted in consultation with the relevant
rightholders. The Delegation stated that the evolving nature of folkloric expressions required
that a sui generis system must be adaptable. The Delegation emphasized the necessity to
prepare a document on possible elements of an international framework to protect all forms of
expressions of folklore, i.e. an international treaty. The Delegation stated that the Committee
needed to be specific with regard to national and international terms and that comprehensive
lists, open to folkloric expressions, were needed. The Delegation stated that it wasin the
Committee’ s common interest to create an international instrument which could be used as a
reference framework by all. The Delegation emphasized that the problems were cultural and
specific in nature. Although they had economic and political implications, there were still
some cultural aspects to consider.

36. The Delegation of the Islamic Republic of Iran referred to paragraph 69 of the annex of
document WIPO/GRTKF/IC/5/3 concerning the use of the four classifications of the
WIPO-UNESCO Model Provisions for National Laws on the Protection of Expressions of
Folklore Against Illicit Exploitation and Other Prejudicial Actions, 1982, with regard to
traditional cultural expressions. It stated that it believed that although the classification of
expressions of folklore by WIPO simplified the work of researchers, it also aided in the
finding of samples and classifying them. The Delegation noted that in many countries
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including Iran, where traditional culture was present in every aspect of peoples’ lives, most of
the expressions of folklore were intertwined with each other and that it was not easy to
separate them. It added that some of the tangible expressions were defined in intangible
areas, for example, in clothing, food, perfumes, plants, drinks, musical instruments,
decorations and ornaments, symbols and handicrafts were virtually defined in national and
religious ceremonies and generally in intangible cultural heritage. The Delegation stated that
it found that the UNESCO Recommendations of 1989 in respect of the protection of folklore
were incomplete and insufficient as they placed an emphasis on the end products and did not
pay any attention to the production processes for creation of cultural and artistic works.
Ignoring such processes in determining the original owners of expressions of folklore would
confuse them and consequently the rights of the real owners of the works would be violated
and neglected. The Delegation believed that in addition to the organic and large relationship
among various expressions of folklore a strong connection existed between these expressions

and TK. It added that separating or removing any of these expressions would cause problems

in atraditional system and would weaken the applications and general role of a given tradition
because the genera public in atraditional society had always experienced a set of both
material and moral expressions, tangible and intangible, in traditional and religious
ceremonies. The Delegation suggested in this respect that the Committee place “mixed
traditional cultural expressions’ (tangible and intangible) as the fifth classification of TCEs
for consideration. Referring then specifically to document WIPO/GRTKF/IC/5/3, the
Delegation expressed their support for the document, referring to pages 18 and 19 of the
Annex to the document and paragraphs 53 to 55, and 61 of the same document in their
statement. The Delegation stated that in the Islamic Republic of Iran, which held the most
diverse and most valuabl e treasures of cultural heritage, concepts such as “traditional culture”
and “cultura heritage” were usually used with one single meaning and their expressions did
not differ much. The Delegation added that expressions of folklore, like cultural heritage,

traditional art, TK and intellectual cultural heritage had been established and created during

the course of thousands of years of socia life of Iranians and had been handed down orally
from a skillful master to an young apprentice. It added that their national and cultural identity
had been maintained in this manner to date. The Delegation stated that the only differencein
their folklore and traditional culture had been from a geographical point of view; in other
words, the people of Iran understood folklore to mean akind of culture and art which existed
inrura and tribal areas only, whereas “traditional culture” meant an entirely different form of
traditional culture which belonged to the urban people. The Delegation added that Iranian
traditional arts, like folkloric arts, had been formed under the influence of numerous factors
such as social, economic, political, historic and environmental factorsin the course of
thousands of years, and had been mostly preserved verbally, although some have been
documented.

37. The Delegation of Nigeriajoined with the other delegations in stressing the importance
of the protection of folklore. The Delegation also voiced concern with the use of the term
“traditional cultural expressions’ in place of “expressions of folklore.” The Delegation stated
that there were other instruments which could address the issue of the preservation of folklore

and thatlP law could not sufficiently address all concerns expressed. There tended to be

confusion between folklore and cultural heritage and African countries had always separated
“folklore” from “cultura heritage.” There was no confusion between traditional expressions
of folklore and contemporary expressions of works derived from folklore. The Delegation
stated that the Committee should reduce the issues under the discussions and narrow the
options, which would then speed up the discussions. Caution should be used when referring
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to folklore as being in the “ public domain” in the copyright context. The Delegation
explained that the expression “public domain” tended to indicate something which had once
been protected when this protection had lapsed. While protected under customary legal

systems, expressions of folklore had never been protected under IP laws, yet this should not
suggest that because awork was accessible it was aready in the public domain and available
freely. The Committee should look into the possibility of a sui generisregime evenif it might
fall within IP law. The Delegation added that the sui generis regime could be a combination

of the workabl e aspects of different existing frameworks. The current analysis of issues and
the call for asui generisinstrument had overlooked some policy options. For instance,
concerning the duration of protection of folklore, the concerns for perpetual duration tended
to look backwards, whereas an approach setting aterm, such as 150 years from the present,
might be adequate. The Delegation drew attention to the WIPO-UNESCO Model Provisions
for National Laws on the Protection of Expressions of Folklore Against Illicit Exploitation
and Other Prgjudicial Actions, 1982, aswell as the Bangui Agreement on the Creation of an
African Intellectual Property Organization (OAPI), asrevised in 1999, and stated that all such
previous work should not be ignored or go to waste. Instead the Committee should focus on
compiling anew instrument by learning from these model laws. The Delegation stated further
that the Tunis Model Law on Copyright for Developing Countries, 1976 had influenced many
national legislations, such as that of Nigeria, and that insufficient experience at the national
level should not be an obstacle. It added that countries which had provisions concerning the
protection of folklore might require additional technical assistance to make such protection
more workable and that the Committee should look further at regiona and sub-regional
cooperation. The Delegation stated that it was doubtful whether the menu of options
proposed in the document would enhance the process; it may rather dilute the protection of
expressions of folklore. Therefore, rather than focusing on the menu of options, the
Delegation supported the decision made at the fourth session of the Committee as quoted in
paragraph 32 of document WIPO/GRTKF/IC/5/3.

38. The Delegation of United States of America summarized some recent national
activities, including actions by the US Department of the Interior’s Indian and Crafts
Board concerning protection afforded to Indian craftspersons under the Indian Crafts
Act, and dissemination of information regarding the Tulalip Tribes ‘Cultural Stories’
database, which had been presented to the third session of the Committee. Several
government agencies held an information and consultative meeting parallel to the
national Congress of American Indians mid-winter meeting. The work of the
Committee and the National Cancer Institute’s access and benefit-sharing model
were discussed. At a special session of a working group on a draft declaration on
the rights of indigenous peoples of the Organization of American States (OAS), the
USPTO articulated the views of the US government with respect to the various
protections available to US tribes, American Indians and Alaskan natives under
domestic law. The Delegation welcomed Canada’s hospitality in hosting a North

American regional workshop in October 2003. Turning specifically to document
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WIPO/GRTKF/IC/5/3, the Delegation of the United States of America supported the

development of amenu of policy options to provide to practical support for TCEsprotection
and to serve as the basis for the development of non-binding model provisions,
recommendations or guidelines such as the non-binding recommendations such as those
concluded at the Standing Committee on Trademarks (SCT). The Delegation stated that it
envisioned that this menu of options would also set out an analysis of the benefits and
drawbacks of the various options and that such an approach would allow each Member States
to tailor their own needs, while still providing broad guidance on the best ways to approach
theissues. It agreed that further work was still needed to clarify and focus many of the policy
issues raised by the various options as the possible basis for recommendations and guidelines.
The Delegation stated that documents WIPO/GRTKF/IC/5/3 and WIPO/GRTKF/IC/5/INF/3
were helpful in devel oping understanding and evaluation of various options for sui generis
protection. Regarding the various sui generis systems set out in document
WIPO/GRTKF/IC/5/INF/3, the Delegation raised questions concerning the protection of
individual rights of indigenous peoples, as well as how these systems handled disputes
amongst different communities, in particular the authorization and consent of use and the
sharing of benefits. The Delegation expressed its interest in how an indigenous group gained
recognition as a separate community entitled to protection under the various laws. The
Delegation noted the variety of approaches to the subject matter protected. The Delegation
noted the differences shown between customary law approaches to dispute resolution, and
stressed that care should be taken to safeguard these localized protection measures from
preemption by any international attempts at harmonization. The Delegation stated that some
laws addressed the relationship between traditional copyright and TCE protection and

provided copyright protection for original derivative works of TCEs, and that consent needed

to be obtained for use of underlying TCEs. The requirement for consent may stifle

innovation and creation. The Delegation concluded by expressing its interest in learning the
practical experiences of the countries in enforcing the laws concerned.

39. The Delegation of South Africa queried the approach undertaken by the
Secretariat in relation to its mandate to explore how IP interacts with these issues.
Decisions could be taken on a differentiated basis. For example, in relation to
folklore and Gils, if there was a consensus, then a decision should be taken to move
to another level of exploration, for example to move to discussions on an
international treaty. If one spoke of folklore and trademarks, collective marks,
certification marks, and the like, a decision should also be taken. The same applied
to the law of competition, trade secrets, and customary practices and law. The
Delegation hence suggested that the proposals should be looked at very closely and
not generally in an undifferentiated way. The issues should be identified and

decisions taken to move forward where possible. The Delegation considered that with

respect to the policy guidelines being suggested in WIPO/GRTKF/1C/5/3, it would like to see
the establishment of an expert committee with the task of drafting treaty guidelines and then

reporting back to Member States. The Delegation stated that when referring to TK and TCEs,
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the discussions should not be considered as groups but rather as nations, asit isa part of all
cultures. The Delegation differentiated between individual rights and collective rights, stating
that a balance was needed. There was no need for a debate as to whether things were written
or not written, as there were many international instruments that dealt with such issues. The
Delegation stated that the issue of policy guidelines were equally important for anation, a
region, as well as an international organization and added that it was therefore necessary to
differentiate for what purposes these guidelines should be developed. The Delegation added
that although nationally there was a prerogative to follow the guidelines, there would also be
various regions which also be guided by the work conducted by the Committee. The
Delegation stated that at the current level of discussions on policy guidelines, there was a
need for a committee of expertsto be established.

40. The Delegation of Trinidad and Tobago stated that the protection of TCEswvas borne

out of anumber of needs, one of the most important being the increase in IP rights granted in

jurisdictions other than the jurisdiction of the holders of these rights and the prosperity of
non-national and non-rightholders to use them in ways that seemed to be abusive, aswell as
the commercial use thereof without some benefit reverting to the holders of theserights. The
Delegation stated that the existing legislation in Trinidad and Tobago did not formally address
the needs of holders of TCEs. The Delegation added that Trinidad and Tobago had
previously welcomed a WIPO fact-finding mission, held regional consultations on these
issues and continued to explore them in various other fora and workshops. The Delegation
added that an attempt would be made to have the protection of TCES discussed at the next
Ministers of Culture of the Caribbean, as well as the next meeting of the Heads of Intellectual
Property Offices of the Caribbean which was to take place in 2003. The Delegation stated
that the work that was undertaken by the Committee was an essential prerequisite before the
development of an international instrument could be considered. It added that the analysis,
studies and so forth, undertaken by WIPO were appreciated and useful to them in their
deliberations on national legislation or sui generis protection for TCEs.

41. The Delegation of New Zealand stated that document WIPO/GRTKF/1C/5/3 provided
an excellent resource for policy makers, legal practitioners and indigenous communities

interested in the protection, and where appropriate, commercia use, of TCEs. The
Delegation supported the devel opment and extension of the document into an annotated menu

of policy options to provide practical support for protection of TCEs Regarding the use of

the updated resource for the devel opment of recommendations or guidelines, the Delegation
stated that it would support this direction as guidelines or recommendations would assist
Member States in devel oping domestic policies or mechanisms based on the menu of options.
The Delegation stated that it was premature, at this stage, to embark on a process to develop
or negotiate a sui generis law of international application. It added that once the policy
options were tested across a wide range of domestic environments and by a range of
indigenous or local communities, the Committee could begin to build consensus regarding
what might be required in terms of mechanisms of international application. The Delegation
stated that it was particularly important for government policy makers to work with
indigenous and local communities to gauge their objectives for the protection and use of their
knowledge. It added that while there might be a number of similarities across these groups, it
was also likely that there were quite diverse objectives and views concerning the protection of

cultural expressionsin an IP sense. The Delegation added that the Committee should wait for
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the domestic analysis and implementation of options proposed in the annotated menu, or
aready identified. The Delegation made suggestions concerning the composite study and
what it might include, starting first with a query concerning the scope of the document,

namely protection of TCEs in an “intellectual property sense” and the distinction between
“traditional knowledge” and “traditional cultural expressions.” The Delegation invited
Member States and the Secretariat to think about multi-disciplinary approachesto the

protection of TCEswvhen preparing for the consolid ated study. It added that while
indigenous and local communities might find the use of IP mechanisms useful in some

circumstances, in others non-I1P approaches may be called for. The Delegation suggested that

the Secretariat should investigate the relationship between 1P and non-1P approaches and
invited Member States to think further about whether |P approaches best serve the objectives
and vision for the knowledge of indigenous and local communities within their jurisdictions,
and to engage with these communities about these issues. It added that some consideration of

the distinction between TK and TCEs may be appropriate. In thinking about the objectives of

indigenous and local communities for their knowledge, the Delegation stated that they were
mindful that the many Maori groupsin New Zealand were seeking a dua approach to IP

matters which sought to protect TCEs, when and where appropriate, and which allowed these
groups to use their knowledge in order to participate and benefit from a market economy. The

Delegation stated that recent initiatives demonstrated their desire to use their TCEs in away
that preserved the integrity of their culture whilst at the same time yielded benefits for them

through trade in products created upon or inspired by TK. The Delegation concluded by
noting that a number these comments applied equally to TK more generaly, as distinct from
TCEs

42. The Delegation of Canada acknowledged how much, on a conceptual level, the
Committee had achieved during its existing mandate, and added that with more time, the
process would be rewarding with many innovative solutions that may take various forms.
The Delegation stated that the document under consideration requested two types of
comments, firstly on the issues raised in the document and its annex, and secondly, on
possible directions for future work. The Delegation directed their first comment to the
expanded treatment of the policy context, and the related question of the meaning of

“protection.” It noted that there might be many objectives for protecting TCEs, from

preservation of intangible cultural heritage, to promoting diversity, to promotion of creativity
and innovation. The Delegation stated that depending on which objective was paramount to a
given country or community, the policy response might be different and a number of technical
issues, such as definitions, might also vary. It added that as it worked towards focusing the

role of 1P in the protection of TCEsthe Committee needed to arrive at acleare r notion of its

common objectives. The Delegation found that the distinction between pre-existing cultural
heritage and contemporary tradition-based artistic production useful. The Delegation added
that this distinction, along with the renewed emphasis on the concept of the public domain,

hel ped to further focus on the objectives of protection, as each case may require adifferent
response. The Delegation concluded by reiterating its preference for the term ‘traditional
cultural expressions’ over the somewhat less descriptive term of expressions of folklore as the
former term provided three descriptive concepts from which definitions may more easily
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flow, and the label situated the concept more firmly within the context of the broader TK
discussions.

43. The Delegation of China stated that it supported the efforts and understandings reached

on TCEs The Delegation expressed its support for document WIPO/GRTKF/1C/5/3 that

updated and expanded on the previous document WIPO/GRTKF/IC/4/3. The Delegation
stated that the main devel opments mentioned paragraph 6 of document WIPO/GRTKF/1C/5/3

were beneficia especially the sections on the relevant policies and policy options, TCEs as
economic and cultural assets, and the section on cultural heritage collections and databases.

The Delegation stated that China was abundant in TCEs, and was supportive of the

protection TCEs in appropriate forms, and had been closely following progressin this area.

With regards to policy options, the Delegation believed that the Committee should bring into
full play the role of IP protection systems, and added that diversified policy options should be
encouraged such as the possibility of sui generis protection. Clarifying the distinctions
between preservation/saf eguarding and protection was necessary: the former concerned

preservation of TCEs within the local areas and in local museums and archives, while the
latter concerned alegal system that would adjust the relationship amongst the relevant

rightholders, users and the public in order to make TCEsa source of creativity while
respecting the property and moral rights of the relevant rightholders. The Delegation felt that

both preservation and safeguarding were necessary for the full protection of TCEs The
Delegation referred to the second part of the document, referring specifically to paragraph 42

to 58, which provided the distinction between TCEs and technical TK aswell asthe

implications thereof and stated that the Committee should use this as a basis for future work.
The Delegation agreed in principle with the legal analysis contained in paragraph 242 in the
annex of the document. The Delegation concluded by supporting paragraphs 254 to 276

which discussed the protection of databases, documented TCEsand the po ssibilities of

contractual practices and that discussions on these issues should also continue as part of the
future work.

44. The Delegation of Denmark provided an overview of the Greenland Home Rule
Government stating that Greenland was a distinct community within the Kingdom of
Denmark, hence Greenland' s legal system was part of the Danish legidlative tradition yet still
retained the Inuit tradition as its basis with the existing self-government arrangement.
Greenland had developed an harmonious system in which there was al so a process of adapting
the system to accommodate all peoples of Greenland. The indigenous cultural heritage was
the basis for the cultural and educational legislation and administration in Greenland
combined with the Danish tradition, since they had had a cultural influx from Denmark as part
of their present cultural background. For the past 150 years, they have had atradition of
written literature in Greenlandic Inuit language. This early written literature provided the
documentation of their cultural heritage. These circumstances indicated that the Danish
administration, in early stages, recognized Greenlandic cultural heritagein all its aspects, in
equal setting, side by side with the general perception of cultura activities. It wastherefore
natural for them to make use of the term “cultural heritage” as a dynamic setting of cultural
life. They recognized the dynamic character of cultural life and did not restrict it to the
traditional aspects alone. In fact, their traditional and modern cultural expressions included
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the respect for both. Present-day Greenland operated with traditional cultural expressions side
by side with rap music having Greenlandic Inuit text. Hence, the term “folkloric” alone

would not accommodate this context. The Delegation stated that the time was probably ripe

toinitiate international standards to protect the IP rights of indigenous peoples taking into
account the character of the cultural diversity of nations. In conclusion the Delegation invited
WIPO to organize a seminar for the Inuit of Chukotka, Alaska, Canada and Greenland in
order to educate and train regional and local stakeholders.

45. The Delegation of Romania expressed its appreciation for the valuable document
WIPO/GRTKF/IC/5/3. It stated it was concerned about its traditional cultural heritage, and
indeed had atradition of being concerned: this preoccupation was not merely ajeu de mots.
During the 21% century, developed societies were amazing producers and consumers of
traditions. It was sufficient to listen to the speeches intended to promote agricultural or
artistic products in order to understand the dimension of the references to the tradition bound
to acertain place, a certain community or a specific history. Traditional cultura expressions
had been an issue for Romania since the middle of the nineteenth century when the Act to
establish the Romanian Academy in 1866 had, among its responsibilities, the identification
and preservation of folkloric traditions. Other national devel opments included the
establishment of the Romanian Institute for Ethnology in 1926, the foundation of a National
Village Museum in 1934 in Bucharest, and Romania’s contribution at the international level,
for example the Romanian personality Constatin Brailoiu, who was bound to the foundation
of the International Archives of Folkloric Music in Genevain 1944. The Delegation said that
Romaniawas trying to regain its place among other European countries. In this context they
referred to Dr. Paul Rivet who established the Musée de|’Homme in Paris. This unique
institution has had a European Department since its opening and has enabled the setting up of
an ethnographic fund of all European countries, except France, afund continuously enriched.
An important part of its collection came from Central, Eastern European or Baltic States just
after the changes in economic and political systems. The Delegation said it was convinced
that the background of their European culture remains a base for its construction. The cultural
inheritance, material or spiritual, was the real root of real integration, areality in which one
does not speak of separation or disintegration but of unification and integration. From this
perspective, the Delegation said that Romania appreciated the work of the Committee. With
regard to national legislation, the Delegation said that Romanian traditional cultural
expressions benefited in some measure from the protection granted through the specific
legislation on copyright and related rights. The law on the National Cultural Patrimony was
one of the most important legal acts outside the IP system aso containing provisions on the
protection of certain TCEs. In conclusion the Delegation informed the Committee, that asa
follow up to a study conducted by a National Commission by the Ministry of Culture, a draft
law on the sui generis protection of TCEs was under preparation.

46. The Delegation of Venezuelathanked the Secretariat for document
WIPO/GRTKF/1C/5/3 and noted that there were difficulties with the use of the word
‘folklore,” leading the Secretariat to use the term TCEs. The possible consequences and
impact were still being analyzed in Venezuela, but there were groups in Venezuelawho were
concerned about use of the term ‘folklore.” The menu of policy options proposed in
paragraph 34 should be the basis for future work of the Committee asfar asthisitemis
concerned. The Delegation noted that a recent WIPO regiona workshop held in Lima, Peru
had discussed the protection of TCEs, and that the workshop had been much appreciated.
Nonetheless, the Delegation stated such sensitization and capacity building activities should
not lead to conclusions or recommendations that could in some manner be used to affect the
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positions of the countries. In addition, members of the Permanent Missions in Geneva of the
countries concerned should be involved in such activities.

47. The Delegation of Qatar thanked WIPO for its valuable documents and studies as well
as for organizing regional and international seminars and meetings to identify and synthesize,
in aclear manner, positions and options. It believed that any legislation to be adopted should
take into account new changes in local and contemporary culture, which were essentially
linked the cultural and social change brought about by globalization. Regarding lega
protection, specialized legal expertise should continue to be relied on to identify, with the
legislative and executive authorities, emerging issuesin legislation of international nature
regarding scientific and practical protection. In Law No. 7 of 2002 of Qatar on the Protection
of Copyright and Related Rights, the legislator considered that protection of folklore and
cultural heritage fell within the scope of the Law which acted as a safeguard for such heritage.
Article 32 of the said Law provided that “national folklore shall be the public property of the
State. The State, represented by the Ministry shall protect national folklore by all legal
means, and shall act as the author of folklore works in facing any deformation, modification
or commercia exploitation.” Inview of the importance and sensitive nature of matters under

discussion, namely, TK, GR and protection of expressions of folklore, the GCC Member

States created, in 1982, a specialized center in Qatar, to deal with such matters and provide
services to researchers, scholars and the public sector. Regardless of the legal form to be
adopted by the international community, the Delegation considered that a number of

regul ations and requirements should be taken into consideration, namely a system on GR for
Arab countries should be explored, as they seem to converge; adatabase accessibleto all
should be created; the original rights of the indigenous population and communities should
be respected; assistance and technical support should be provided by WIPO to such
communities to ensure the documentation, maintenance and use of such rights;, some sort of
protection and support should be provided by WIPO for cultures of developing communities,
through programs to be created for the conservation and protection of such rights against
distortion and counterfeit in the context of globalization; emphasis should be made on the
prevention of illicit commercia exploitation of the various expressions of folklore; efforts

should be made to provide alegal framework for expressions of folklore and TK.

48. The Delegation of Zambia stated that document WIPO/GRTKF/1C/5/3 was a valuable
starting point for the establishment of effective systems of national, regional and international
protection. For national policymakers, it stated that the document was a helpful contribution
asit examined existing IP systems to see how they could be used to ensure protection of
expressions of folklore while aso recognizing that the broader policy context of the issue, the
enormous variety of customs, traditions, and forms of artistic expression, and the needs and
expectations of the custodians of these expressions necessarily limit using any pre-existing
framework. The Delegation stated that the establishing of a sui generis system with detailed
and broad reaching mechanism of folklore protection became indispensable and the elements
devel oped by the document become the natural basis for WIPO and UNESCO to update the
Model Provisions for National Laws on the Protection of Expressions of Folklore. The
Delegation stated further that the comprehensive analysis of the protection of expressions of
folklore was a so fundamental for the Committee to continue exploring potential

sub-regional and regiona framework and arrangements. Folklore, especially in Africa, it
stated, tended to be multicultural in nature and cut across national boundaries. The
Delegation stated therefore that enhancing regional and sub-regional cooperation in this sense
should be a priority for WIPO, particularly from the perspective of legal and technical
assistance. It added that it was important to consider, however, that national or regional
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attempts to achieve the protection of folklore would continue to be hindered by the
non-availability of international protection aslong as atreaty for the protection of folklore
was not developed, as has been repeatedly requested by the African Group. With regards to
document WIPO/GRTKF/IC/5/4, the Delegation emphasized the importance of legal and
technical capacity building, and the recognition of broader policy context, social, cultural and
even commercial issues. The Delegation was of the view to explore how holders of
traditional cultural expressions could benefit from them. The Delegation called for practical
outcomes of the Committee, which was fundamental, and adequate resources for continued
legal-technical cooperation.

49. The Delegation of Saudi Arabia, on their own behalf and on behalf of the Delegations of
the United Arab Emirates and Qatar, concurred with the statement of the Delegation of Egypt
regarding the confusion that can arise from the phrase “ expressions of traditional cultural
expressions.” The Delegation noted that the phrase “expressions of folklore” had been used
in the past internationally and regionally, to identify popular and community heritage,
especidly in the Arab world.

50. The representative of the African Intellectual Property Organization (ARIPO) supported
in principle the concerns expressed by other delegations on the use of “traditional cultural
expressions.” Analysis on the conceptual issues related to regional and international
mechanisms as specified in policy options contained in paragraphs 30 (f) and (i) of document
WIPO/GRTKF/IC/5/3 was inadequate. The representative said that since the protection of
expressions of folklore might be new to the existing regional IP offices, it was possible that
information regarding regional experiences on harmonized systems might not be available.
The representative expressed ARIPO’ s concern on the conceptual issues regarding regional

and international mechanisms, such as originality, authorship and utilization of TK which

formed part of national heritage of several countries and the possible regulatory, dispute and
benefit-sharing mechanisms and added that such issues should be adequately covered to guide
the work of the Committee. The representative believed that one of the objectives of the
analysis of the study was to examine policy and conceptual constraints that may be relevant to
considering the desirability of providing specific IP protection for expressions of the cultura
heritage of Member States. It added that even though certain existing forms of regional and

international legal protection of TCEs had been covered in paragraphs 219 to 222 of the

annex of document WIPO/GRTKF/IC/5/3, very little had been mentioned on the
multidisciplinary and multicultural approaches leading to the harmonization and cooperation
inthefield. The representative stated that in view of these considerations, it was ARIPO’s
view that the issue of national treatment or reciprocity would not necessarily lead to sub-
regional, regiona and even inter-regional systems of protection as had been suggested in the
document. The challenges of multicultural and multidisciplinary approaches would
eventually confront the Committee especially the regional 1P organizations represented at the
meeting. The representative stated that efforts should therefore be made to broaden the
information base of the study to include regional and international mechanisms to enhance the
understanding of the different dimensions and implications of the issues to enrich information
gathering.

51. Therepresentative of the African Intellectual Property Organization (OAPI) endorsed
the statement of the Delegation of South Africa concerning document WIPO/GRTKF/IC/5/3.
The representative also endorsed the comment of the Delegation of Indiain regard to the
various distinctions amongst the different types of expressions of folklore. The representative
stated that to make a parallel between expressions of folklore and non-traditional expressions
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such as textile works was risky, since the suggestion that works were in the public domain
implied that 1P laws had already applied to them. The representative queried whether, since
expressions of folklore were already in the public domain, defensive protection was really
necessary. The representative stated that even though the works were aready in the public
domain, some form of protection should exist. It concluded that the protection should not
restrict the protection and uses of folklore.

52. The representative of UNESCO noted the various linkages between the Committee's
work and UNESCO’s activities in several fields. Among the fields that called for close
cooperation between the two institutions was the safeguard of intangible cultural heritage,
which was also a priority task for UNESCO. There was an obvious complementarity in
concerted action by the two organizations within their respective mandates: by UNESCO, for
the protection of the cultural heritage as awhole, and by WIPO, on the other part, on issues
concerning IP rights. Thiswould combine efforts in the recognition and the protection of
intangible cultural heritagein all itstraditional forms and its expressions so asto prevent, as
far as possible, the loss of this richness for the living heritage of all humanity. UNESCO's
work on intangible cultural heritage commenced at the beginning of the seventies, and
included cooperation with WIPO on the elaboration of model provisions on the protection of
expressions of folklorein 1982, and the conduct of meetings including the Phuket Forum on
folklore, followed by four regional meetingsin 1999. On anormative level, in 1989
UNESCO adopted a recommendation on the safeguard of the traditional and popular culture.
While this recommendation was currently the only international normative instrument in this
field, its non-binding nature weakened itsimpact. UNESCO decided in 2001

(resolution 31 C/30), that intangible heritage should be regul ated by an international
convention; the universal declaration on cultural diversity, adopted at the same time, referred
to the need for preserving, highlighting and transmitting to future generations all forms of
heritage. The representative drew attention to the draft convention, which aimed at ensuring
alegal framework for effective and practical safeguarding of intangible heritage. The
establishment of mechanisms for international co-operation and assistance should allow for
concrete projects for safeguarding intangible cultural heritage on a national, regional and
international scale. The draft Convention envisages national inventories and a UNESCO list
of representative intangible cultural heritage and alist of heritage in need of urgent
safeguarding. The representative highlighted two aspects of the draft Convention: first, the
definition of intangible cultural heritage, which referred to “the practices, representations,
expressions, knowledge and know-how” aswell as the “instruments, cultural objects, artifacts
and spaces which are associated for them - that communities, groups and, if necessary, the
individual s recognize as belonging to their cultural inheritance.” This heritage, transmitted
from generation to generation, is maintained permanently by the communities and groups
according to their medium, of their interaction with nature and their history, and afeeling of
identity and continuity gets to them, thus contributing to promote the respect of cultural
diversity and human creativity. The Convention also took account of international
instruments relating to the human rights. A second aspect related to co-operation between
UNESCO and WIPO: intellectual property in the safeguarding of intangible cultural heritage
was mentioned many times within UNESCO. Faithful to its mandate, UNESCO endeavored
to ensure coordination of normative activities with WIPO where they touch on intellectual
property. The draft Convention specified that it would not affect rights and obligations
arising from intellectual property treaties. As WIPO has indicated, the representative
considered that the cooperative work would lead to the creation of complementary tools,
within the framework of present and future co-operation. The complementarity of the two
institutions, UNESCO and WIPO, aso concerned GR and issues relating to genetic data.
Conscious of the urgency of defining international principles and standards, UNESCO
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convened the International Committee on Bioethics, to reflect on the possibility of an
international instrument on this subject. The Preliminary draft of the declaration recognizes
the specificity of human genetic data compared to the other personal and medical data, and
emphasizes international co-operation, which is particularly significant for the developing
countries which, very often, are the sources of samples used by laboratoriesin devel oped
countries. Thus the future declaration calls for sharing of the benefits. It aso concernsthe
need not to create obstacles to science so that all humanity may benefit from science. The
representative also reviewed UNESCO'’ s support for TK and customary management systems,
for instance at the World Conference on Science held in Budapest in 1999, where the plurality
of knowledge systems - both scientific and indigenous - was given official recognition, and
through the World Summit one Sustainable Devel opment held in Johannesburg in 2002,
where the vital role of indigenous peoples and to their knowledge was strongly re-affirmed.
UNESCO launched in 2002 the Local and Indigenous Knowledge Systems (LINKS) project
which promoted indigenous knowledge and worldviews to help achieve the Millennium
Development Goal's of environmental sustainability and poverty eradication. The project also

focussed on maintaining the vitality and dynamism of TK within indigenous communities by

strengthening the transmission of knowledge from elders to youth in order to strengthen to
thelir role in resource management processes, and ensure the length-term vitality and

dynamism of TK transmission within indigenous communities, including by coupling new

information technologies with TK.

53. Therepresentative of the Saami Council commended the acknowledgement in
paragraph 8, document WIPO/GRTKF/IC/5/3, that 1P policies need to address respect for
cultural rights. While potentially helpful in certain aspects, such as providing protection for
contemporary literary and artistic productions created by current generations, IP mechanisms
could never completely provide adequate protection for indigenous TCES. The representative
supported the reference to the need to combine IP and non-1P mechanisms in order adequately
to protect TCEs, but expressed concern about the lack of discussions on TCEs in other
international fora, meaning that international work proceeded only from an IP aspect. To
some extent, a balance had to be struck between the protection of indigenous peoples’ TCE
and the promotion of creativity and innovations, but no such balance existed. Commercial
and other interests were continuously exploiting indigenous pre-existing, underlying, cultural
heritage, claiming these expressions to be in the “ public domain,” and therefore free for
exploitation. Indigenous peoples had rarely placed anything in the so-called “public domain,”
aterm without meaning to them. The Committee should acknowledge that the public domain
iIsaconstruct of the IP system and does not take into account domains established by
customary indigenous laws (as noted in paragraph 23 of document WIPO/GRTKF/IC/5/3).
The representative objected to any suggestions that protection of TCEs in the public domain
constituted a threat to indigenous artists and their creativity, since thisit overlooked
customary laws on use of TCEs. The representative stated that the recognition and
understanding of indigenous customary laws could further address the concerns regarding the
relationship between individual and collective rights, as raised by the Delegation of the
United States of America. The representative called on the Secretariat to compl ete its study
on the relationship between IP and customary law, and as to avoid such misunderstandingsin
the future. Asto future policy towards pre-existing, underlying cultural heritage, generally
not protected by the IP-system today, as acknowledged by paragraph 13 in document
WIPO/GRTKF/1C/5/3, the representative reiterated its demand for a sui generis system
providing adequate protection for such expression commence without further delay. The
representative was encouraged by the Delegation of New Zealand’ s emphasis on the need to
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consult with indigenous peoples, in order to discern their visions with regard to their TCE and
the protection thereof. It therefore urged the Committee to explore this further, stating that all
background information necessary for an informed decision as to whether to commence on
such work were already available in the various documents prepared by the Secretariat. The
representative objected to any further investigations, and called for immediate action in order
to stop the exploitation of indigenous pre-existing, underlying, cultural heritage. The
representative stated that the absence of such protection was detrimental to many indigenous
peoples, and which would result in the dilution of the border between the indigenous people
and the majority society thus risking the extinguishing of indigenous culture. The
representative stated that such a sui generis system might find it useful to focus on so called
negative protection, acknowledging that underlying TCE generally is collectively held, as
recognized in the document (WIPO/GRTKF/IC/5/3, paragraph 20 (i)). With regards to the
proposals for future action, the representative supported the proposal that the Committee start
to elaborate on an international convention on protection of TCE. Should it not be possible to
agree on a convention, the representative stated its support for the development of model
provisions and guidelines, as proposed in paragraph 34, but with concrete and unambiguous
language outlining clearly the rights and obligations with regard to TCE. The representative
concluded that such guidelines must recognize the need for using a combination of both IP

and non-I1P measures for the protection of TCEs (as noted in paragraph 46).

54. The representative of the Tebtebba Foundation referred to the issue of public domain
and to materials being illegitimately acquired and queried how the situation was dealt when
indigenous peoples wish to have such materials repatriated. The representative inquired as to
what form of technical assistance had been provided and al so as to whether there was the
possibility of providing some form of technical assistance to allow indigenous peoplesto
discuss their customary laws, and allowing their customary laws to be recognized by
governments and international organizations asit felt that the problem was that customary
laws were not considered seriously. The representative asked whether there was the
possibility of building customary laws in relation to sui generis legidation asit believed that
customary laws were sui generis in essence although they were not entirely in form with IP
laws.

55. The representative of the Indian Movement Tupaj Amaru referred to the questions by
the Delegation of the United States of America concerning communities’ rights and how the
communities solved their differences when it was a matter of handing over cultural heritage to
future generations. It responded by stating that the concept of P rights was a western concept
and had not taken into account the interests of indigenous peoples, and the protection of
cultural identity and all its values. It added that the collective rights of indigenous

popul ations were not recognized and that the rights of indigenous peoples were in their nature
collective. The representative stated that these rights were not recognized by the current IP
laws. The representative stated that international standards and rights should recognize the
rights of indigenous populations and that despite the declaration by the international
community, the states continued not to recognize indigenous populations as peoples and
subjects of law. The representative stated that indigenous communities had for many years
had their activities regulated by indigenous customary laws and that these were not being
recognized by national law. The representative added that when the WIPO/UNESCO M odel
Provisions were drawn up in 1982, there had not yet been globalization, biotechnology and
biopiracy. The representative concluded that the Model Provisions were not able to defend
folklore under current day circumstances. The represented pointed out to continuities of
marginalization and colonization of indigenous peoples that extended from colonial timesto
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the present time. The representative pointed out that there had been progress in some
countries with the legal protection of folklore but that many countries had aso ignored the
WIPO/UNESCO Model Provisions. The representative concluded by supporting the
statement of the Delegation of Egypt on the need for an international legal framework for
TCEs.

56. The representative of the Tulalip Tribes of Washington underlined the importance of a
clearer understanding of the role, contours and boundaries of the public domain in the
development of an appropriate policy framework for the IP protection of TCES, aswas
referred to in document WIPO/GRTKF/IC/5/3. The concept of the public domain was not
accepted by many indigenous peoples. The representative suggested that the history of the
concept and its relation to the development of 1P rights would show that the two had

devel oped hand in hand, as an outcome of Western intellectual movements during the late
Enlightenment and the Age of Reason. The representative recalled that as property had been
wrested from the sole right of sovereigns, it had been carved into two major domains, one
which proposed a particular theory of human nature and the private incentives needed for
people to perform labor, innovate and create wealth; and another creating the public domain
of knowledge and resources for the free and unfettered use by the public, while Western
society moved from alargely religious world view to a more secular world view. The
representative emphasized that indigenous peoples did not fit easily into this model, many
regarding this view as a historically constructed worldview that had helped to create social
and political institutions, preferences and tastes that conformed to its premises. The
representative emphasized that the theory was self-reinforcing and actively constructed the
kinds of societies that accepted it as natural law. Indigenous peoples had their own sources of
natural law, and the values of the secularized, individual property-based model was not the
values that commonly moved indigenous peoples. The representative explained that in
indigenous cosmology, knowledge was a gift from the Creator. There was no clear distinction
between sacred and other kinds of knowledge, as indicated in WIPO/GRTKF/IC/5/3.
Indigenous peoples had collective systems for using the Creator’ s gifts, and these generally
had complex systems of regulating the use of knowledge, in which some knowledge was held
by individuas, clans, or other groups. Although sometimes superficially similar to Western
concepts of property rights, they were not the same. The representative illustrated this by
adding that for the Maori it made no sense to talk about rights without also talking about
obligations for the use of knowledge and resources: this view was common, if not universal,
among indigenous peoples. Although individuals might hold knowledge, their right was
collectively determined, and it was rare that individuals had the right to use knowledgein a
free and unconstrained manner; they were bound by the laws of their tribe and of the Creator.
In this perspective, the idea of “aready disclosed” and “non-disclosed” knowledge was also a
false distinction. The Western IP system often made a distinction between knowledge for
which there had been an attempt to keep it secret, and disclosed knowledge which had fallen
or been placed into the so called “public domain,” but this distinction was not typically made
in indigenous communities. Certainly, the representative noted, some knowledge was held in
secret, whereas other knowledge was shared openly. Open sharing, however, did not
automatically confer aright to use the knowledge. Many songs or stories, for example, were
held by individuals or families. These songs and stories were performed in public, and might
be known by al members of acommunity. However, the representative explained, the right
to sing these songs or tell these stories fell only to the individuals or families who were
caretakers of the Creator’ s gifts. The representative noted that even if knowledge was shared
and used widely, it did not fall into the public domain: it was shared among those who were
trusted to know their roles and responsibilities in using the knowledge. The representative
noted that misuse of this knowledge was not only “derogatory, libelous, defamatory, offensive
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and fallacious,” as described in the secular language of document WIPO/GRTKF/IC/5/3, but
that it could cause severe physical or spiritual harm to the individual caretakers of the
knowledge or their entire tribe from their failure to ensure that the Creator’ s gifts were
properly used, even if misuse was used by others outside of the tribe, or by tribal members
who were outside of the control of customary authority. For this reason, the representative
concluded, misappropriation and misuse was not simply aviolation of “moral rights’ leading
to acollective offense, but a matter of cultural survival for many indigenous peoples. The
representative aso illustrated the rgjection of the use of the term “property” by many
indigenous peoples. The representative noted that, for them, there were certainly concepts of
akind of ownership, but this was not the kind of relatively absolute ownership often presented
in Western IP system. Indigenous peoples, he clarified, often conceive of themselves more as
custodians or caretakers of knowledge rather than absolute owners. Inther view, knowledge,
lands and resources had been given to them for their collective, and sometimes exclusive, use,
but only if they fulfilled the obligations to their Creator, their ancestors and their spirits. The
representative explained that the rights were also not considered to be permanent, and were
contingent on their continued stewardship and meeting of obligations by their indigenous
custodians. The representative provided the example of the Tulalip Tribe, which, like many
of the tribesin the Pacific Northwest of the United States of America, had an annual salmon
homecoming and renewal ceremony which not only expressed their deep kinship with their
totem relative, but also was necessary for the renewal of this relationship: anything that
interfered with their ability to perform this ceremony could lead to great cultural harm. The
representative noted that the “public domain” was only one kind of collective property or
commons, in which knowledge or resources were open to all for free and unfettered use. The
representative offered that the Tulalip Tribes of Washington would be happy, through their
Cultural Stories project, which had been presented to the Committee at its third meeting, to
provide the Secretariat and interested parties with a database of thousands of studies that
documented the complex systems of customary law that characterized the commons of
indigenous peoples. The representative referred to major research initiatives which were
summarized in the recent American National Academy of Sciences report “The Drama of the
Commons.” The representative explained that they all demonstrated that the kind of open
access commons presented in the public domain were far less common than those that had
complex rules for governing the access to and use of knowledge and resources. The
representative specified that it was not the intent of the Tulalip Tribes to suggest that these
studies should be used to help define indigenous concepts and customary law, because the
Tribes believed it to be a matter for indigenous peoples themselves to expressin their own
terms. It was also, in hisview, an indicator of the Western scientific awareness of the limits
of the application of the concept of public domain to the knowledge, innovations and practices
of indigenous and local communities. It was for this reason that indigenous peoples had
generally called for the protection of knowledge that the Western system had considered to be
in the “public domain,” because it was the position of indigenous peoples that this knowledge
had been, was, and would continue to be regulated by customary law. TCEswere not in the
“public domain” because indigenous peoples had failed to take the steps necessary to protect
the knowledge in the Western IP system, but from afailure of governments and citizens to
recognize and respect the customary law regulating its use. The representative also noted that
the fears raised in document WIPO/GRTKF/1C/5/3 about the possible repercussions to
cultural innovation were expressed in terms of theories under the Western 1P regime, and did
not reflect the motivations of many of the world’ s indigenous peoples. Indigenous
innovation, while sometimes associated with a profit motive, more commonly came as an
expression of a deep interrelationship between tribal members, their Creator and their
homelands. The representative recommended that the Secretariat continue with amore in-
depth analysis of the issues in close consultation with indigenous and local communities. The
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representative also urged the adoption of language that more accurately reflected indigenous
conceptions of knowledge, its use and misuse, and property. The representative urged
governments to continue seeking ways to protect knowledge currently considered to bein the
public domain and recalled that some of this protection could be achieved without having to
wait on international regimes or national law. Through their funding and policy-setting
powers, governments could discourage activities that could lead to the misappropriation of the
TK of indigenous and local communities. In the United States of America, for example,
presidential Executive Orders had been used. While not setting out new laws, these clarified
ambiguities of interpretation of existing laws, for example by directing that when such
ambiguities occur, they must be interpreted in such away that arein the tribe’ s best interests.
The representative recalled that under constitutional law, the United States of America applies
the “canons of interpretation” in cases concerning treaty rights, in which the treaty rights were
to be interpreted using the concepts that the tribes had had of their rights when they signed
their treaties. The representative recommended that governments refuse to fund programs and
initiatives that acted to disclose TK and TCEs, even if they were currently considered to be
legally in the public domain. The representative requested that governments work with
indigenous peoples as full and effective partners in recognizing customary law for the use of
their knowledge and resources, and the limits of the public domain.

57. Therepresentative of the American Folklore Society suggested that the term “folklore”
included, but was not limited, to the knowledge of indigenous peoples. The representative
expressed the Society’ s wish that the work of WIPO on folklore be sensitive to al traditional
cultural groups who were entitled to IP protection of traditional culture, in addition to
indigenous peoples, such as the Cajunsin Louisiana, the Amish in Pennsylvania, and African,
Asian and Latin American communities. The representative wished to expand the concept of
“traditional group” to be expanded so that it could be ascribed to various identities, such as
regional, religious, ethnic or familial identities.

58. The representative of the International Federation of Reproduction Rights Organizations
(IFFRO) considered the protection of traditional cultural expressions of folklore as an
important issue to be tackled on the international PR agenda within the realm of WIPO and
merited proper attention and answers. The representative stated that there were other issuesin
asimilar position, such as the protection of non-original databases and that these different
issues had common points. It added that the proper way of securing protection for TCEs was
in their view important and that document WIPO/GRTKF/IC/5/3 illustrated these in the
policy options available. It stated that IFFRO looked forward to the future work based on the
development of policy options and guidelines or recommendations. It added that it was their
experience that proper |P protection was necessary prerequisite. The representative
concluded that it looked forward to the crystallization and further development of the subject
matter, in the form of a menu of policy options and recommendations or guidelines.

59. The Committee noted the contents of document WIPO/GRTKF/IC/5/3 and its
Annex and the observations made in the course of the discussion and encouraged its
Members to continue to provide new or updated information on the issues dealt with in
the document under discussion. The Committee also noted the contents of documents
WIPO/GRTKF/1C/5/4 and WIPO/GRTKF/IC/5/INF/3.
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AGENDA ITEM 5: TRADITIONAL KNOWLEDGE
Intellectual property toolkit for TK documentation

60. At theinvitation of the Chair, the Secretariat introduced document
WIPO/GRTKF/IC/5/5. It indicated that the proposal for atoolkit was developed initialy at
the request of TK holders, who had sought such practical information during the WIPO Fact
Finding missionsin 1998-1999, since there were many TK documentation programs under
way which may not fully take account of the potentially negative implications of thiswork.
The objective of the Toolkit was not to initiate or to encourage the documentation of TK, but
rather to provide a note of caution and to highlight the potential drawbacks of documentation
without appropriate safeguards.

61. The Delegation of Brazil stated that the majority of indigenous peoplesin Brazil did not
wish to document their TK, and viewed TK documentation with scepticism. Thiswas
because TK had been passed on from generation to generation and indigenous peoples were
unfamiliar with the complex discussions concerning TK documentation. There were some
200 languages in Brazil and a document such as the proposed Toolkit would have to be
trandated into indigenous languages to be understood. For these reasons, the Toolkit would
not, the Delegation stated, meet its own objectives.

62. The Delegation of Senegal expressed support for document WIPO/GRTKF/1C/5/5.

63. The Delegation of South Africa supported the Toolkit. The Delegation added that while
it was aware of the scepticism surrounding TK documentation, TK documentation was just
one among severa solutions and that those communities who wished to document their TK
could take advantage of the Toolkit.

64. The Delegation of Zambia considered practical assistance to TK holdersimportant. It
added that it was also vital to recognize that documentation of TK may have negative effects
on therights of local communities. The Delegation stated that it was also essential to
consider interests, needs and concerns of principa stake-holders. It stated further that there
was also aneed to link activities of the Committee with other WIPO bodies and that it was
essentia to focus on concrete and practical means of protection. The Delegation added that it
was important to consider that most TK in Africawas orally held and that the Committee’s
defensive protection work was largely based upon experiencesin India/Asiawhere TK,
especially medicinal knowledge, was written down. The Delegation concluded that the
recording of oral TK may need particular and adapted forms of assistance.

65. The Delegation of the Islamic Republic of Iran stated that the identification,
documentation, recording and classification of TK by expert institutions within concerned
organizations was the first step towardsits |P protection. Databases needed to be established,
with the necessary protection and security measures, to which the public would need access
upon obtaining authorization. Some parts of the databases might need to be kept confidential
until such time as the required protective standards at national and international levels werein
place. ldentification, registration and recording of heritage was necessary at the national level
and regional levels: for this, international cooperation was needed. In the Islamic Republic of
Iran, a database of TK was under development. Forms for extracting TK had been devel oped,
and recorded TK was then transferred to research centers where it was classified, saved in a
database and published in special documents or reports. The possibility of making these
methods compatible with the Toolkit was being considered. Indigenous knowledge was aso
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being documented. The focus was on the implementation and application of indigenous
knowledge for the revitalisation and constant devel opment of the community from which it
originated. The first indigenous research and implementation center in the country was the
rural research center named “Khorhe Indigenous Knowledge Research Station.” It had
devel oped two databases, one for identifying local indigenous experts and the other for
providing researchers with searchable reports on villages and rural areas.

66. The Delegation of Costa Rica stated that current development of sui generis protection
underway in Costa Rica would benefit from document WIPO/GRTKF/IC/5/5. It would be
necessary to obtain practical experiences with the use of the Toolkit to determine whether it
would meet its goals of simplicity and balance. The Toolkit should aso highlight the risks
associated with TK documentation.

67. The Delegation of France stated that it would be necessary to draw attention to the risks
associated with documentation. It was also important to ensure that the definitions used in the
Toolkit (such asfor biological resources) were consistent with those used in other instruments
and fora.

68. The Delegation of Norway stated that atoolkit was important and that it supported these
efforts, because of the potential for negative efforts of documentation of TK. It stated that it
also supported the proposals in document WIPO/GRTKF/I1C/5/5 to fiel d-test the toolkit,
referred to the statement of the Delegation of Zambia, and added that it was important to
conduct field-testing also in other regions.

69. The Delegation of Kenya supported document WIPO/GRTKF/IC/5/5 and stated that it
would serve as a defence against third parties accessing TK from TK holders. It added that
intended users would also have to obtain prior informed consent before accessing the
information from the TK holders, and that this would safeguard against the misuse of TK by
third parties. The Delegation concluded by expressing its support for the comments of
paragraph 24 of the document.

70. The Delegation of Mexico stated that the new style and form of presentation of the
Toolkit in the Annex to document WIPO/GRTKF/IC/5/5, and in particular the use of icons
and symbols, was more |legible and appreciated. The Delegation agreed with the intervention
that had been made by Brazil. There was a need to be clear on the risks of TK documentation.
The Toolkit should also deal with some additional elements, such as rights in documentation
of the same TK made in parallel by two or more communities and the position of
documentation undertaken without the consent of the relevant community. Finally, the
Delegation requested that a regional workshop be held to take account of the special character
of TK from the Latin American region.

71. The Delegation of Equatorial Guinea stated that it could not make any statements at
present as it was awaiting for the conclusions of the African Group and requested that Spanish
be made available as alanguage during the meetings of the African Group.

72. The Delegation of Venezuelareiterated its proposal made in a previous session of the
Committee that two versions of the Toolkit could be prepared. Thefirst version would be a
full text version and the second version would be a shorter edition in non-legal language. The
shorter version would also refer to the specific features of TK in order to help the
communities understand and make informed decisions. The Delegation read a contribution of
the Venezuelan Indigenous Council relating to the said item. The contribution included that
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the indigenous peoples of Venezuela rejected the cataloguing of TK since this would be done
for the purposes of research, preservation, or marketing and commercialization of indigenous
ancestral TK. The indigenous peoples of Venezuelafelt that the cataloguing of their TK ran
counter to their culture and felt that it would fragment their vision of the universe where there
could be no separation between knowledge of the earth and knowledge of religion. The
indigenous peoples of Venezuela also felt that they would lose control over their TK by
cataloguing it. It wasfor this reason that the Delegation requested that such a statement be
included in the first part of the Toolkit. The possible risksinvolved in cataloguing TK could
also be included in part two of the Toolkit. The Delegation stated that the participation of the
indigenous peoples in the Committee needed to be increased and enhanced and the Delegation
stated that it would giveits support in thisregard. The Delegation said the indigenous
peoples ‘demanded’ their participation in the Committee and looked forward to their
participation in the future. The Delegation went into further detail with regard to the
proposed icons in the document and proposed that the icons be simple and clear for the better
understanding by indigenous peoples. With reference to potential risks, a clear and obvious
risk icon should also be elaborated. The Delegation concluded that the further improvement
of the Toolkit would certainly be one of the major achievements of the Committee.

73. Therepresentative of the International Association for the Advancement of Teaching
and Research in Intellectual Property (ATRIP) suggested that the Toolkit advise usersfirst to
seek professional advice before using the Toolkit. There was aso a need to train the legal
profession in these mattersin order that they may be able to provide appropriate advice, the
representative added.

74. The representative of the Inuit Circumpolar Conference expressed the concerns that the
Toolkit did not reflect the self-determination principle.

75. Therepresentative of the Pauktuutit Inuit WWomen’s Association, the Canadian
Indigenous Biodiversity Network and the Kaska Dena Council stated the Toolkit would be
useful in developing local, national, regional and international regimes for the protection of
TK and associated GR of indigenous peoples. It should, as had been proposed, be translated
into local languages. The representative noted that the Toolkit was being field tested in a
singleregion and that it should be tested in other parts of the world, including through
WIPO'sworkshops. Providing financial support for indigenous communities to provide
inputs into such documents was important, and the representative referred in this respect to
document WIPO/GRTKF/IC/5/11. Finaly, the Toolkit should contain abasic and lay
explanation of the term *prior informed consent.’

76. The representative of the Saami Council stated that the Toolkit could assist indigenous
peoples to better protect their TK and GR. However, the Toolkit must make it clear that 1P
rights were not the only rights that potentially applied to these kinds of resources and
knowledge. It stressed that indigenous knowledge — even though not protected by the IP
system - might very well be protected as, for example, a human right, including the right to
self-determination, and the Toolkit must thus not serve as a marketing tool for the IP system.
If WIPO felt that such assistance fell outside its mandate, the representative suggested that
WIPO seek other UN bodies advice as to how to complement the Toolkit in thisregard. The
Toolkit should further also clearly stress that the protection systems introduced in it did not
constitute a substitute for the relevant indigenous people's customary law regarding TK and
GR.
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77. The representative of the Tebtebba Foundation suggested that the Toolkit should
contain a substantive section on prior informed consent.

78. The representative of GRAIN, speaking on behalf of the indigenous peoples of
Colombia, expressed general concern with the discussion on TK and associated GR.
Indigenous peoples had conserved GR for thousands of years and rights to them were
collective. Thetype of “protection” that was discussed at the Committee formed part of a
capitalist approach and regarded TK and associated GR merely as ex situ inputs to markets.
This was not in accordance with the perspectives of indigenous peoples. Indigenous
representation at the Committee was not adequate, the representative stated. Finadly, the
representative expressed opposition to genetic mapping and patents on life forms.

79. The representative of the FUNA Nuestra Ambiente Fundacion noted that there are three
basic needs for peoples to be met, namely education, health and nutrition. If oneisto fight
the scourges of the lack of education, bad health and malnutrition faced by developing
countries then appropriate structures with an effective content needed to be developed. A
better and full understanding was needed. One of the elements the Committee had been
working on was the draft Toolkit and this was a positive step forward.

80. The representative of the Indian Movement Tupaj Amaru, referring to Committee
documents such as WIPO/GRTKF/IC/3/9 and WIPO/GRTKF/1C/5/5, stated that as far asthe
legal protection of IP in various regions was concerned, a multitude of relevant definitions
existed. Different legal systems had different definitions on the subject and material to be
protected, and this followed from the economic and political interests of each country.
International attempts to harmonize domestic legislation had not been very successful.
However there was an increasing need for an international framework that would provide a
coherent universal definition acceptable to the international community of TK and
mechanisms for application designed to give legal protection especialy for the intangible TK
that was sacred and secret for peoples. Indigenous communities had to define and harmonize
concepts and terms, not only those related to the preservation of cultural and biological
diversity, but also where the political, legal and ethical questions arose in certain relevant
areas, for example food and agriculture. The representative further provided definitions of
many terms related to TK used in other international instruments and said that none had
universal acceptance. The representative understood that term used by WIPO were construed
for exploratory purposes only. This approach was more akin to a description of
characteristics and features and not necessarily that of adefinition. The representative stated
that TK, collective in nature, was constantly undergoing change and transformation because it
was always adapting to the challenges of the modern world. On the other hand IP was a
western concept and did not recognize the holders of TK as subjects of law nor was it
designed to bring about the protection of the cultural heritage of ancestral civilizations, unless
of courseg, it dealt with it as merchandise and goods. Referring to the objectives of
documenting TK, the representative stated that indigenous peoples and holders of TK should
try to conserve and preserve their heritage as living memory, and that western States were
trying to place TK as goods drawing profit from their TK. The representative said that States
must adapt provisions to address the concerns that arose from these objectives. With regard
to the Toolkit, the representative supported the positions taken by the Delegations of Brazil
and Venezuelain that such knowledge would be exposed to real risks. With regard to prior
informed consent of the indigenous peoples it would be impossible to translate the content of
the tool kit into the hundreds of languages. To document and place TK in the public domain
wouldignify violating the confidentia character of many of the intangible, sacred and secret
elements which belong to the living patrimony which was transmitted from generation to
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generation, and which constituted the memory of their ancestors. Placing indigenous
knowledge in the public domain would accentuate the deterioration of the cultural values and
elicit appropriation of their cultural values by trans-national corporations and consequently
the destruction of the indigenous identity. In conclusion the representative stated that the
Toolkit had been prepared without consultation of indigenous communities, aboriginal
peoples and interested organi zations, which was a prerequisite for its elaboration.

81. The Committee took note of the document and noted the suggestions and
observations made (such as the need to use the Toolkit with prudence because of the
differing circumstances in which it could be used, the need always to give specia
consideration to the needs and concerns of the primary stakeholders, the desirability of

giving special consideration to its use when documenting orally held TK, and the

overal concern that this Toolkit would be seen only as one element in the overall
framework of the protection of TK).

82. The Committee so noted the reservations expressed by a number of Delegations
asto the use in practice of the Toolkit because many TK holders were not interested in
documenting their knowledge and because the discussions on the issues dealt with in the
Toolkit would necessarily be very complex.

83. Subject to noting the observations thus made, the Committee approved the
invitation contained in paragraph 24 of document WIPO/GRTKF/1C/5/5.

Defensive protection of Traditional Knowledge and Biol ogical/Genetic Resources

84. The Secretariat introduced document WIPO/GRTKF/IC/5/6, concerning practical
mechanisms for the defensive protection of TK and GR within the patent system.

85. The Delegation of the Philippines, on behalf of the Asian group, presented document
WIPO/GRTKF/IC/4/14 on technical proposals on databases and registries of TK and Genetic
resources. The Delegation affirmed the importance of the concerns of TK holders and
custodians of Genetic resources concerning ownership, nature and type of databases and
registries, identification of national databases and benefit-sharing. The proposal of the Asian
group was to evolve technical standards for creating databases and registries. One of the
general observations made by the Delegation was for communities to lead the compilation,
operation and control of databases and registries of TK and associated biol ogical/Genetic
resources. Nationa and local actors should facilitate this keeping in mind IP considerations
aswell as other benefits of documentation, such as conservation of TK and associated
biological/Genetic resources. The Delegation suggested that WIPO facilitate capacity
building and networking of actors and processes for the protection of IP relating to these
databases. The custodians of TK and associated biol ogical/Genetic resources should retain
full control of the use of the documentation data once they were compiled in databases and
registries. A means of doing so was the Asian Group’ s recommendation on the use of
multi-purpose databases and registries that could serve both defensive and positive legal
protection. Given itsdiversity it was desirable that there be an intermediate level between the
level of the database in its entirety and the level of individual database records, namely data
domains (such as traditional medicine, traditional agriculture, etc). Thus, the databases could
be structured in, or allocated to specific domains, such as traditional medicine, traditional
agriculture, and expressions of traditional cultures. The recommendations also set out
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standard data fields for records in the domain of traditional medicine, categorized in three
groups: content and resource identification standards, technological standards, and security
and transmission standards. The set of standards would become useful to communities and
countries when it was compiled into a comprehensive Data Specification which reflected the
specific characteristics and needs of TK and associated biological/Genetic resources. The
Delegation highlighted that the purpose of databases and registries was not to put undisclosed
TK and Genetic resources into the public domain; and they should achieve multiple IP
objectivesin respect of the TK and Genetic resources on which they contain information,
including defensive and positive legal protection (the full range of proposed objectives was
set out in document WIPO/GRTKF/1C/4/14); therights of the custodians of TK and Genetic
resources to their continuing control and enjoyment of their knowledge and resources were to
be recognized throughout the compilation, operation and use of databases and registries,
database and registries could be used as a set of tools when documenting TK and associated
Genetic resources with appropriate mechanisms to restrict access in accordance with the
requirements of the custodians and traditional owners; strategic IP management was critical
when documenting TK and associated Genetic resources as a measure for ensuring prior
informed consent concerning documentation and subsequent use of TK and associated
Genetic resources; and lastly there was a need to address and manage the risks attached to
compilation and digitization of TK which may lead to the ready access and unauthorized
exploitation of the TK, in the absence of clear international principles.

86. The Delegation of Brazil expressed agreement with respect to document
WIPO/GRTKF/1C/5/6 that defensive protection measures could play a useful rolein
safeguarding interests related to TK and Genetic resources. It recognized that developing
countries from some regions found TK databases to be useful tools and acknowledged the
efforts aimed at establishing databases at the national level in some countries. The Delegation
recognized that in some cases databases could play akey rolein facilitating a patent
examiner’s check against patent request relating to the existing documented knowledge of
traditional communities. Nevertheless, in Brazil, there was open scepticism with respect to
the usefulness and appropriateness of utilizing databases as a protection measure. There were,
for example, concerns about the loss of confidentiality of TK that was not considered to be in
the public domain. The delegation recalled, moreover, that even in countries that found
databases useful, it was recognized that the use of such databases had inherent limitations,
since, given the wide scope of TK, documentation could not be completely comprehensive or
exhaustive of the TK availablein acountry. Thiswould appear to be particularly true when
the TK used in a particular invention was undocumented, based on oral traditions or
documented in alocal language. The Delegation concluded by reaffirming Brazil’ s position
that in order to have an effective system of defensive protection of TK and associated Genetic
resources in place, the use of databases would not be enough. It was of the utmost importance
to ensure that all patent offices require that an applicant for a patent relating to biological
materials or to TK should, as a condition to acquiring patent rights, disclose the source and
country of origin of the biological resource and of the TK used in the invention, and provide
evidence of prior and informed consent under the relevant national regime and evidence of
fair and equitable benefit-sharing. With regard to the suggestions contained in the final part
of document WIPO/GRTKF/IC/5/6, namely paragraphs 80 to 84, the Delegation said it had
had a preliminary glance at the ideas contained therein and was concerned about the
recommendations referring to future work. It felt that the ideas contained therein should be
more fully discussed and properly grasped before any decision could be taken. The
Delegation drew attention to the suggestion contained in paragraph 80 proposing an exercise
to clarify the legal criteriathat applied to prior art, as well as the linkage proposed to the
efforts at harmonizing substantive patent law in the work of the Standing Committee on the
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Law of Patents. The Delegation recalled that the Report of the United Kingdom’s
Commission on Intellectual Property Rights, which was mentioned in paragraph 80, had not
in fact endorsed the negotiations of the SPLT. In reality the Report had been critical of efforts
at substantive patent law harmonization in WIPO. The Delegation therefore felt that the
implications of the recommendations proposed by the document should be more carefully
thought over and discussed. With regard to paragraph 82, the Delegation expressed concern
with respect to the proposal put forward in that paragraph to prepare recommendations for
national patent offices on search and examination, and, in particular, with respect to the
emphasis placed on search and examination in developing and least developed countries. The
Delegation warned that careful attention was needed here and encouraged the Committee to
fully grasp the ideas alluded to. The Delegation expressed a concern that by placing an
emphasis on search and examination in developing countries and LDCs one would be
mischaracterizing the source of the problem of biopiracy. The Delegation recalled that there
was extensive documentation of cases of biopiracy in the recent past, and that there was
nothing in that documentation that would suggest that search and examination in developing
countries was the source of the problem. The Delegation, therefore, expressed reservations
with respect to the approach of the document on this matter, aswell ason its
recommendations for future work. Noting the references to the harmonization of substantive
patent law and the work of the Standing Committee on Patents (SCP), it recalled that
developing countries had proposed amendments to the text of the draft Substantive Patent
Law Treaty, proposals which were related to the issues currently being dealt with in the
Committee and by the last meeting of the working group on the PCT reform. Hence, given
these discussions, the Del egation requested the Secretariat to provide some background
information to the plenary on those discussions.

87. The Delegation of New Zealand thanked the Secretariat for its useful summary of work
on defensive protection contained in document WIPO/GRTKF/1C/5/6. 1t agreed that further
work in this area should be undertaken, together with work on approaches to positive
protection and capacity building programs to ensure that documentation decisions were fully
informed. It supported the proposal to investigate the legal criteriathat apply to prior art,
including the development and circulation of a questionnaire, which could provide a practical
tool for defensive protection activities of indigenous and local communities and be of
assistance to States interested in making changesto their patent legislation to better
accommodate the interests of TK holders. The Delegation continued by noting that some
information regarding prior art criteria had aready been collected in connection with the work
of the Standing Committee on the Law of Patents in relation to the Substantive Patent Law
Treaty and referred the Committee to document SCP/6/INF/2. It also noted that the definition
of prior art proposed in the draft Substantive Patent Law Treaty could have the effect of
excluding some TK which may not be widely publicly available (for example, not on-line,
published in small quantities or published in languages not widely used) and suggested that
the Standing Committee should be better informed by the work of this Committeein the area
of defensive protection. The Delegation finished by supporting the technical proposals put
forward in document WIPO/GRTKF/IC/4/14 regarding a data specification for forwarding to
the Standards and Documentation Working Group for inclusion in the WIPO Industrial
Property Documentation Handbook and by suggesting the development of recommendations
or guidelines for national patent offices on both the positive and defensive protection of TK.

88. The Delegation of Norway noted that the Committee should be pleased with the
achievements to date, in particular with regard to facilitating improved access to material for
prior art searchesin order to avoid inappropriate granting of IP rights. It further noted that
whilst some of the work of the Committee had already been fed into other parts of the WIPO
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system, this mainstreaming of the Committee's outputs into relevant WIPO bodies dealing
with issues such as minimum documentation was of the utmost importance and must
continue. It concluded by agreeing with all of the work proposals put forward in document
WIPO/GRTKF/IC/5/6.

89. The Delegation of Japan stated that it highly appreciated the work of the Committee in
thisareato date, in particular its development of TK inventories and the consequential work
at WIPO on the revision of the PCT minimum documentation list and the revision of patent
classification regarding traditional medicine. With regard to document
WIPO/GRTKF/IC/5/6, the Delegation noted that the Japanese Patent Office (JPO) database,
which contained avariety of information regarding TK and GR, had been fully used by the
Japanese Patent Office and was highly beneficial for defensive protection purposes.
Therefore it encouraged Member States to respond to WIPO/GRTKF/IC/Q.4 to deepen the
Committee’ s understanding in the area of databases of TK and GR. The Delegation further
supported forwarding the technical proposals to the appropriate WIPO working groups, and
concluded by stating that prior to devel oping registration mechanisms for the positive and
defensive protection of TK, it might be appropriate to carry out a survey on prior art in many
countries taking into account the work already carried out by the SPLT.

90. The Delegation of Zambia thanked the Secretariat for the documentation provided to the
Committee. It noted that document WIPO/GRTKF/IC/5/6 rightly stressed that the protection
of TK should be undertaken in a comprehensive manner by using both defensive protection
and positive protection (although it noted that, in some cases, defensive protection could
undermine the rights of TK holders). It continued by stating that it was important to focus on
examples of existing systems of protection of TK and that it would also be helpful to highlight
active approaches to the revision of existing patent systems (such as the PCT) to further
improve defensive protection. The Delegation concluded by noting that since most TK in
Africawas ora TK (as opposed to written TK), the Committee may need to consider specific
assistance to address the recording of oral TK.

91. The Delegation of the United States of America supported the three tasks proposed in
paragraph 89 of document WIPO/GRTKF/IC/5/6, and in particular encouraged additional
responses to WIPO/GRTKF/I1C/Q.4 and the circulation of a questionnaire on prior art criteria
to enable the further sharing of domestic experiences with the Committee. It stated that, once
this information gathering exercise had been completed, it may then consider the devel opment
of draft recommendations to patent granting authorities concerning registration mechanisms
for defensive and positive protection. It then suggested the following modifications to
document WIPO/GRTKF/IC/5/6: firstly, that only TK or GR documents that are made
reasonably accessible to the public should be included in the WIPO database for prior art
patent searches as required for PCT searches; secondly, that the purpose of TK or GR
publications was not to prohibit the reasonable patenting of improvements to the disclosed
technology; and thirdly, that the term stakeholders should be interpreted broadly to include
more than just those that might gain financially from the disclosure or maintenance of this
information.

92. The Delegation of Canada stated that significant threshold questions needed to be
addressed before defensive strategies could be pursued (for instance, questions of Prior
Informed Consent) for the documentation process, and control by the custodians of the TK
over decisions on deployment and access). It noted that these issues were dealt with in other
documents and supported a continuation of existing initiatives in other WIPO bodies. Asto
document WIPO/GRTKF/IC/5/6, this provided a useful analysis of the practical issues, once a
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TK Community had decided to pursue a defensive protection strategy. In relation to
paragraph 89, the Delegation noted the following: it encouraged a greater input from TK
holders to WIPO/GRTKF/IC/Q.4 and stated that it would encourage responses from
indigenous TK holders in Canada who were contemplating, or in the process of undertaking,
documentation of TK. The Delegation supported, in principle, the development of a model
data specification that could be used by those who have voluntarily chosen to undertake
defensive documentation strategies and noted that, to the extent that such strategies may be
more successful when they follow standards that are familiar to patent offices, the

devel opment of such standards should be encouraged. Whilst still reviewing the specific data
specification proposal in document WIPO/GRTKF/1C/4/14, it noted that, on a preliminary
basis, that document reflected a particular approach to creating databases, which may vary
according to regions. It therefore encouraged any future process to take into account possible
different regional approaches to documentation. The Delegation concluded by stating that it
supported any activity that might improve the efficacy of prior art searchesin away that
helped to defend TK (for instance, recommendations for patent authorities that would
specifically address how to deal with TK registered for defensive purposes, or the
development of guidelines that might sensitize patent examinersto certain issues when
accessing TK databases as part of their prior art searches), although it reserved its comments
on how this work might proceed.

93. The Delegation of the Republic of Koreasaid it believed it was important to develop a
TK database for use in protecting TK. It agreed with the Asian Group’s technical proposal on
the database and registry for TK and GR, and commented on the recommended standards that
comprised of content and resource identification standards, technological standards and
security and transmission standards. For the second and third groups the Delegation said that
conventional information technology standards could be adopted. However, it would be
difficult to prepare the content and resource identification standards as the contents and
elements of TK were very different in each country. Although the Asian Group had already
recommended a minimum set of datafields on pages 7 and 8 of the Annex of document
WIPO/GRTKF/IC/4/14, the Delegation felt that a more thorough investigation and review
would be required to prepare the standards of the “ specific dataon TK or associated
resources’ as found in the INID Code from (01) to (08), on page 8 of the Annex. The
Delegation therefore proposed that the contents and elements of TK be investigated and the
standards of TK be based on the results of the investigation. The Delegation further stated
that given the wide scope and diversity of TK, priority could be given to the investigation of
the TK content of traditional medicines and medicinal plants which had recently attracted
considerable attention in many countries.

94. The Delegation of the Russian Federation stated that it fully supported document
WIPO/GRTKF/1C/5/6 and said that the recommendations concerning the publication of TK
found in paragraph 24 were important for its effective use. The Delegation also supported
paragraph 65, considering it to be the next step in the Committee’ s work, namely to develop
and use many databases which would be for both positive and defensive protection.
Paragraph 89, concerning information inquiries, paragraph 4 for the subsequent analysis and
devel opment of a draft recommendation concerning mechanism for registration were also
supported. Referring to the intervention made by the Delegation of Brazil, the Delegation of
the Russian Federation believed that they were completely right in saying that the publication
could be dangerous as there was a confidential factor that had to be taken into consideration.
The document dealt with this concern and the Delegation noted that one had to know what
was the purpose of documentation, what kind of information was concerned, what kind of
database was one going to build. It seemed that one was essentially facilitating access so that
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athird party would not bein a position to get a patent based on the information. Hence the
guestion of confidential information needed to be considered.

95. The Delegation of China said that this document was, in general, quite positive,
constructive, and helpful to the harmonization and unification in the construction of a TK
database. The Delegation believed that harmonization on different titles and terms used under
the same subject matter was needed and therefore proposed to add a unique identifier system
to the database standard. The Delegation stated that this proposal was based on their
encounter with some difficulties while constructing the database of Chinese Traditional
Medicine. A preliminary unique identifier system was adopted after explorations and the
Delegation said it was willing to participate in WIPO future efforts in formulating the
standards for database of TK. The Delegation, having observed the task in document
WIPO/GRTKF/1C/4/14 to further develop and adopt draft specifications for databases and
registries of TK and GR, suggested that the Committee consider related legal questions such
as the relationship of documented TK and recognition of rights associated with TK, and the
possibility of creating alega presumption of ownership on the part of the TK holder with the
TK right system. The Delegation stated that while continuing the discussion on the standard
of the database, the Committee should al so strengthen the study on the complex legal issues
and should organize legal expertsto have an in-depth study on these issues, thereafter
proposing a solution.

96. The Delegation of Egypt welcomed the content of the document as it affirmed that
negative protection was not a substitute to positive protection and that there was to be
complementarity between the two forms of protection as clearly highlighted in paragraphs 3,
27 and 79. The Delegation believed that the deliberations of the Committee have
concentrated more on defensive protection and therefore suggested additional attention be
placed on positive protection. The Delegation said that it concurred with the statement made
by the Delegation of Brazil with respect to paragraph 80 concerning the possibility of
extending the definition of prior art and the reference to the report of the Commission on IP
Rights regarding harmonization of substantive patent law. Regarding paragraph 82 on the
search and examination, the Delegation added its voice to the statement of the Delegation of
Brazil. The recommendation calling for search and examination to take into account
disclosed TK as prior art was of particular relevance for developed countries given that the
patent legidlation of these countries did not request mandatory disclosure of origin as evidence
of prior informed consent, and hence allowed the occurrence of biopiracy. The Delegation
added that this was not the case in many developing countries, including Egypt, as patent
legislation required full disclosure of origin. The Delegation believed that this part of the
document needed further study before any action could be taken on the basis of the analysis it
made.

97. The Delegation of Cuba stated that the work of the Committee concerning the
protection of GR should not exceed the limits of defensive protection. It added that the
clarification of measures and elements that limit acquisition of IP rights for those who do not
have any rights in the GR was the proper way of understanding the term “protection of
genetic resources.” It stated that positive protection of forms of life and the viewing of GR as
awhole aswell asitsreplication was a matter being dealt with by WIPO as a substantive
patent isse. The Delegation believed that GR, their replication or derivatives were not the
pure domain of individuals and supported any work that would prevent perpetual links with
the objectives described. It added that in Cuba there were rural communities, which created
TK, and that most of the ancestral knowledge was reserved not only for the communities but
also for those institutes that give extra added value to that TK of the rural communities. It
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went further to state that in health fields it had enhanced the knowledge in times of critical
shortage both in regards to the use as well as the components. It added that this was the
reason for their support of the position of developing countriesin respect of their TK, which
had their individual characteristicsin the various contexts and situations. The Delegation
indicated that a common scenario was needed for the general protection of TK, which could
lead to directives or guidelines which would provide for local legal frameworks to prevent
unauthorised access to this knowledge and that if it should be put into the public domain there
should be proper compensation. It added that TK concerning GR deserved an analysis of a
different nature due to the large amount of knowledge and traditional cultural expressions of
folklorein Cuba. With regard to documentation and databases of GR, it stated that it would
be useful to have apreliminary toolkit asit was a valuable instrument for further thought
both for the informal holder of GR aswell asitsuse. It added that proper training was
required for both sectors to ensureits success. The Delegation indicated it would submit
recommendations for the toolkit to enhance its use and supported the views expressed by
various del egations concerning the non-use of databases that contain TK asit did not have
neither a national nor multinational context to protect confidentiality and nonauthorized use.

98. The Delegation of Venezuela stated that since document WIPO/GRTKF/IC/5/6 was not
yet available in Spanish, it would, at this stage, only make preliminary comments. It
approved and agreed with paragraph 26, but stated that whilst the work mentioned was very
important, it did not yet constitute an appropriate sui generis mechanism. Asto paragraph 54,
this should be considered as part of the initial study, sinceit highlighed the need for a system
of special protection. It shared the concerns raised by the Delegation of Brazil regarding
paragraphs 80 to 84. Whilst it was not yet in a position to discuss the issues raised therein
detail at this stage, (asit was still awaiting instructions), it stated that there was clearly
additiona work to be undertaken in relation to the study on defensive protection on TK. The
Delegation concluded by stating that it could not endorse the recommendations made in
paragraph 89; since there had been difficultiesin interpreting the replies received so far, it
was not appropriate to issue more questionnaires at this stage.

99. The Delegation of Kenya supported the proposal of paragraph 89 of document
WIPO/GRTKF/IC/5/6. The Delegation aso supported both the positive and defensive
protection mechanisms with emphasis on the defensive protection mechanism. It stated that
the defensive protection addressed the concerns of TK holders through TK documentation. It
added that standardization for databases featuring both patent and non-patent documentation
of TK could be used by examiners when assessing the novelty and inventiveness of patent
claims. Regarding inventories of periodicals containing TK subject matter and online
databases, it proposed a systematic information gathering on databases and registries for TK
and GR through means such as questionnaires. The Delegation supported, to be included in
future works, a questionnaire on prior art criteria and development of draft recommendations
to IP-granting authorities.

100. The Delegation of India agreed with the observation of the Secretariat that, unless well
thought out, dissemination strategies had already been considered, documentation for the
purposes of defensive protection may actually facilitate the misappropriation and the
unauthorized use of TK, TCEs and the components of biodiversity. The Delegation also
agreed that in majority of cases, misappropriation or the unauthorized use of TK occurred due
to the lack of access to public domain TK to the patent examiner(s) which may be for the
reasons of the non-availability and/or format and language barriers. It added that though PCT
regulations (Rule 33.1) had provided ample safeguards wherein as per the regulation relevant
prior art shall consist of everything which had been made available to the public anywhere in
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the world by means of written disclosures, these regulations were difficult to implement in
actual practice. It stated that it was for this reason India had to fight for the revocation of
patents such as Turmeric and Basmati at USPTO and “Neem” at EPO by incurring
considerable efforts and resources. However, it was done only to establish the demonstrative
effect on the issue of misappropriation of Indian TK. The Delegation stated that suggestions
had al so been made that defensive protection to some extent could be achieved by monitoring
patent activities or by following defensive publication strategies as were followed by the
Xerox Disclosure Journal, International Business Machines (IBM) Technical Disclosure
Bulletin, and Bell laboratory records. It added that for utilizing publications as an effective
tool for defensive strategies, it was necessary that: (i) aclear date of publication was given;
(i1) publication was readily accessible; and (iii) disclosure enabled the reader to put the
technology into effect. The Delegation went further to share the details of a study carried out
by Indian expertsin March 2000 and April 2003, and referring to the March 2000 study, it
concluded the following possibilities: (i) within aperiod of 3 years, grant of patents on
medicinal plants had increased by threefold; (ii) unauthorized use of TK or misappropriation
in the area of medicina plants may be to the extent of more than seven thousand patents,
granted for unpatentable TK innovation, in three patent office alone; and, (iii) despite
information clearly being available in public domain which fully satisfies the need of clear
date of publication and details such as disclosures enabling the reader to put the technology
into effect, patents for unpatentable TK innovations are being granted. The Delegation stated
that reasons for misappropriation were beyond the reasons explained at paragraph 7 of the
document WIPO/GRTKF/IC/5/6. Hence, the Delegation was of the the opinion that defensive
strategies which may yield definitive benefits in the areas of modern scientific research may
not be applicable to TK, GR and TCEs due to the difference in their character. It added that
monitoring patent activities may be adequate and appropriate in the area of modern scientific
research and it was theoretically possible to get even wrong TK patents revoked through
monitoring mechanism as had been successfully demonstrated by India. It stated that it may
not prove to be an effective strategy for the devel oping countries that may not have resources
to get thousands of wrong patents revoked through monitoring of patent activities and that a
proactive solution rather than the reactive strategies was needed. The Delegation
complimented the Secretariat for creating linkages between Committee and international
searching authorities and that such effortsin compilation of the inventories on TK in general
and on databases need to be fully supported and appreciated. The Delegation expressed
further its appreciation of the decision of the Meeting of International Authorities under the
Patent Cooperation Treaty (PCT/MIA) (paragraph 42) that the inventories produced by the
Committee would be considered for appropriate selection of periodicals from the inventory by
all international Searching Authorities (ISA) and Preliminary Examination Authorities of the
PCT for carrying out appropriate selection of periodicals from the inventory containing
articles with descriptions of disclosed TK to a sufficiently practical or technical level that they
would be of relevance to patent examiner carrying out prior art searches. In this context, the
Delegation submitted that adoption of different and softer standards be made in the area of
TK, TCE and the component of biodiversity compared to the standards applicable to modern
scientific and technical literature. The Delegation went to further illustrate the point and
stated that there was a need for adopting a balanced outlook and approach towards non-patent
literature in PCT and also to include larger number of TK related databases and journals by
agreeing to adopt relatively softer standards for inclusion of these non-patent literature in PCT
and appreciated the Secretariat’ sinitiativesin this direction. However, it added, there was a
need to significantly enhance these efforts. The Delegation fully supported the attempts of
International Patent Classification Union for the devel opment of classification tool for TK and
was totally in agreement with paragraph 46 to 50 of the document WIPO/GRTKF/1C/5/6.
Since this activity was the outcome of the presentation made by delegation of Indiain
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February 2001 at a Committee of Experts for the IPC Union, it wished to put on record its
appreciation of IPC Union and, in particular, of the other members of Task Force, i.e. (i) JPO;
(i) EPO; (iii) China; and (iv) USPTO. Also, it was of the opinion that it was necessary that
initiatives taken by IPC Union in creating a classification tool for TK, TCE, and GR as well
as development of Traditional Knowledge Resources Classification (TKRC) be fully
supported and extended to several countries based on their needs and requirements. It stated
that they had already given their suggestions on the toolkit for IP Management and fully
supported this activity and would like the Secretariat to initiate the efforts on the integration
of severa initiatives resultingin bringing out a practical guide for establishment of
database/registries at national, regional and international levels. It was aso in agreement with
the Secretariat’ sinitiatives of establishing WIPO portal to which India has already contributed
its Health Heritage Test Database. It recalled that a proposal was submitted by Asian Group
on Technical Specifications for setting up of registries and databases (paragraph 74). The
Delegation expressed its wish to get the recommendations made at paragraph 77 and as
mentioned in conclusion at paragraph 89 adopted in respect of document
WIPO/GRTKF/IC/4/14. |t added that a need was aso felt for creating a mechanism and
detailed guidelines for setting up of regional and international registriesin the areaof TK,
TCE and the component of biodiversity. The Delegation reiterated that solutions to these
issues needed a comprehensive approach on all aspects, i.e. technical aspects as has been well
considered in this document, implementation of Doha-Declaration Commitment on CBD and
TRIPS relationship, sui generislegal framework and setting up of appropriate |P standards on
TK, TCE and the component of biodiversity due to their specia character in particular
providing positive rights to these knowledge systems despite open domain limitation, which
certainly call for anew approach.

101. The representative of the FAO commented on paragraphs 14 to 21 of document
WIPO/GRTKF/IC/5/6. The representative stated that it was important to understand the
matter being referred to relates not to GR which are held by individuals but to GR which are
being held in trust through the international community. The representative went on to state
that defensive protection was an important factor when there were materias that were being
held under amultilateral regime. He added that it would be a very costly investment to put
under an IP protection system, involving the FAO, al the mgor crops and accessions that
were currently under the international regime. The representative commented that it was
necessary to think separately of genetic resource policy and IP policy and ask where the
interface was. It stated that when materials had been placed in trust for the international
community and the material was the basis of food security, the immediate intentions of the
governments, who negotiated the treaty, was not | P but the conservation of sustainable use of
the material, and food security. The representative stated that there were implications for IP,
but it seemed that the mandate for genetic resource policy when dealing with food and
agriculture laid within the bodies that were negotiating these policies. The representative
concluded that it was clear that the international community needed to work towards mutual
respect between the different sectors and their mandates.

102. The representative of the United Nations Conference on Trade and Devel opment
(UNCTAD) referred to the statement made by the Delegation of Brazil and commented on the
cost implications involved in defensive protection. The representative referred to the two
categories of defensive protection being discussed, namely the database approach in

document WIPO/GRTKF/IC/5/6 and the disclosure mechanism in document
WIPO/GRTKF/1C/5/10 and stated that the costs involved in both situations would be placed

respectively on the TK holders and the patent applicants. With regards to document
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WIPO/GRTKF/1C/5/10, the representative referred to the recent Decisions of the Conference
of Parties of the CBD on disclosure which encouraged member states and their patent

legislations to disclose the source of origin on GR and relevant TK and thought that this

would be of interest to the Committee. The representative concluded that with regards to
future work, the Secretariat should consider the possibility of managing the documentation for
the Committee in size and focus on reflecting the discussions of future work.

103. The representative of the United Nations University (UNU) referred to a comparative
study that the UNU Institute of Advanced Studies (IAS) had prepared on the use of databases
and registriesfor TK protection. The representative suggested that the Committee may wish
to decide how best to associate itself with the negotiation of an international benefit-sharing
regime relating to GR as called for at the World Summit on Sustainable Development
(WSSD). Such aregime would require measures to ensure the recognition and protection of
TK. The representative provided information on the study and its findingsin so far as
defensive and positive protection of TK went, with particular reference to the experiencesin
thisregard of Panama and Peru. The representative drew attention to the tendency in the
development of national sui generis regimes to provide a substantive role for customary law
and practice in the definition of the ambit and scope of TK protection. One of the many
issues dealt with in the study was the establishment of standardized specification data for the
purposes of positive and defensive TK protection. Developing standards based upon criteria
developed by 1P regimes would define the modalities for protection of TK based upon IP
practices. Further analysis was necessary therefore and the study suggested that the time was
not yet ripe nor the technical basis sufficiently clear for establishing standards at this time.
The study included consideration of a potential role for trusts as a means for securing more
equitable management of TK databases. On the participation of indigenous peoples, the
representative expressed the need for the appropriate processes to ensure the full involvement
of indigenous peoples in the Committee’ swork. Thiswas one of the greatest challenges for
the Committee as it considered its future work. Finally, the representative suggested that the
Committee address four specific areas of work, namely: anaysis of prior art regulations, to
expand their scope to include awider range of sources of TK including, local community
registers, indigenous peoples confidential registers and oral registers; therole of disclosure of
origin of the source of TK in patent applications; analysis of the application of the principle
of the public domainto TK; and, analysis of mechanisms to enhance the utility of databases
and registriesin TK protection, including through sui generis database protection and
database trusts. The representative invited delegates to provide comment on the study.

104. The representative of the International Plant Genetic Resources Institute (IPGRI), who
was observing the Committee for the sixteen International Agricultural Research Centers
(IARCs) of the Consultative Group on International Agricultural Research (CGIAR),
announced that the System-wide Information Network on Genetic Resources (SINGER) had
recently been linked to the WIPO Online Portal of Database and Registries of TK and Genetic
Resources in order for it to be potentially included in patent offices’ prior art searches. The
linking was described in document WIPO/GRTKF/IC/5/6. The representative explained that
the linking was important for two reasons: first, the size and quality of SINGER, which
contained passport, characterisation, and evaluation data on over 600,000 accessions of crop,
forage and agroforestry plants that were currently held in the ex situ collections of the CGIAR
Centers. The representative recalled that together the Centers constituted the largest
collections in the world of plant GR for food and agriculture (PGRFA). The second reason
which made this linking important was that it permitted the CGIAR to fulfil its mandate to
protect the global public interest in those ex situ collections of PGRFA. The representative
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then went on to explain what was meant by the global public interest in PGRFA within those
collections: in 1994 the CGIAR Centers entered into an agreement with the FAO to place
what was now more than 600,000 designated accessions from the collections “in trust” for the
international community. Pursuant to these agreements, the CGIAR Centers undertook: to
provide unrestricted access to those designated materials, not to take out any IP rights over
those materials; and not to provide those materials to third parties unless they also agreed not
to take IP rights out over the materials they would receive. The representative stated that
encouraging patent offices to include SINGER in their prior art searches was one very useful
strategy to ensure that none did take out IP rights on the genetic materials held in trust by the
CGIAR Centers. The representative considered the inclusion of the SINGER database on the
WIPO Portal to be an excellent example of the marriage between the |P mandate of WIPO
and the GR mandate of the FAO and the activities of the CGIAR Centers. The representative
foreshadowed that once the International Treaty on Plant Genetic Resources for Food and
Agriculture (ITPGR or “the International Treaty”) would enter into force, the CGIAR Centers
would enter into agreements with the Governing Body of the ITPGR to include their
collectionsin the Multilateral System of Access and Benefit-sharing which the International
Treaty will create. The representative foreshadowed that, once the International Treaty
entered into force, including the CGIAR Centers and any other material contained in the
Multilateral System of the Treaty in the prior art searches of the Patent Offices through the
WIPO Portal would help to ensure that this collection would be respected in the manner that
was described by the International Treaty. The representative noted that SINGER and other
genetic resource databases had not been assembled with other prior art searches in mind, but
rather to assist plant breeders, scientists and others to gain access to information they needed
for their research. Consequently, he added, that a certain amount of reorganization of data
and search strategies would be no doubt necessary to move ahead with this enterprise. The
representative pointed that most managers of genetic resource databases were not familiar
with IP laws and the technicalities of prior art searches or what constituted prior art in
different jurisdictions where their web-based data were being accessed. The Committee had
already begun work on these issues and he considered this work to be an excellent match
between the IP mandate of the Committee and the GR mandate of the CBD and FAO.

105. The representative of GRAIN introduced a spokesperson for the indigenous
communities of Colombiawho commented that the Secretariat’ s interpretation of protection
was to capture resources from the sites of origins, referred to asin situ and ex situ in
document WIPO/GRTKF/IC/5/6. There were two different schools of thoughts present:
indigenous peoples have different views on the world and saw the protection of GR as part of
biological diversity and saw themselves as part of these resources. Their cultures, laws and
policies instructed them not to be owners but rather administrators. The laws of nature along
with their traditional culture should be respected. He went further to state that resources

should not be captured in lists and databases. With regard to IP and TK, he stated that the

very term of “traditional knowledge” was underpinned by the idea of ownership of property.
The issue was a matter of politics and identity as well as an economic issue. He called on
Delegates to support the conservation of the land and culture of indigenous communities, and
on governments to support indigenous peoples to enable them to continue to devel op.

106. The representative of the Tebtebba Foundation explained that the patenting of lifeisthe
biggest issue for indigenous peoples. The standards and criteria of patentability and prior art
seemed to be so low that patents could issue on things known for centuries. Databases did not
solve these problems. The representative indicated it would be important to know what was
happening in the SCP.
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107. The Secretariat responded to arequest by Brazil for information on discussions that had
taken place in the SCP concerning a draft substantive patent law treaty, referring to document
SCP/9/2 which contained the current draft treaty. The treaty had been directed to issues that
occur up to the grant of a patent although it did contain provisions on interpretation of claims
after grant. Several issues discussed in the SCP were connected with issues discussed by this
Committee. One was the provision in Article 8, which sought to define prior art in auniform
way. It sought to define prior art asincluding all prior disclosures, as prior art, including
those that were oral for purposes of assessing novelty of claimsin a patent applications. It

would thus improve the situation involving use of TK as prior art. Other relevant provisions

included Article 2.3 which said that nothing in the Treaty and the regulations should limit the
freedom of a contracting party to protect public health, nutrition and the environment or to
take any action it deemed necessary to promote the public interest in sectors of vital
importance to its social, economic and scientific development; Article 14.2 was of similar
interest. Thisand similar provisions were placed in square brackets on the understanding of
the SCP that substantive discussions on the issues would be postponed. The next meeting of
the SCP was scheduled for May 2004.

108. The Committee took note of the concerns expressed and the requests made for
clarification and further discussion, especially as regards paragraphs 80 to 84 in
document WIPO/GRTKF/IC/5/6.

109. A number of delegations expressed support, in whole or in part, for the invitation
contained in paragraph 89. The Committee thus called for further responses on the
questionnaire in accordance with the proposal under (i) of the paragraph. Furthermore,
the Committee noted the various observations made on the technical proposals
contained in document WIPO/GRTKF/4/14 and supported the proposal in (ii), including
the transmission of it to the appropriate body within the Standing Committee on
Information Technology (SCIT).

Existing Intellectual Property Protection of Traditional Knowledge
Elements of a sui generis system for the protection of TK

110. The Committee noted documents WIPO/GRTKF/IC/5/7 and
WIPO/GRTKF/IC/5/8 and postponed discussion of them to alater date.

ITEM 6: GENETIC RESOURCES

Technical Sudy on Disclosure Requirements Related to Genetic Resources and Traditional
Knowledge

111. At therequest of the Chair, the Secretariat introduced document
WIPO/GRTKF/1C/5/10, with reference also to the earlier documents WIPO/GRTKF/IC/4/11
and WIPO/GRTKF/Q.3. The Secretariat noted that the documented incorporated extensive
portions of these earlier documents which had already been considered by Member States.
Sections 'V to VIII of the current document were new material, which amounted to afurther
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elaboration of the questions that had been set out in document WIPO/GRTKF/IC/4/11 which
had been considered by the Committee at its fourth session.

112. The representative of the Secretariat of the CBD recalled the background to the
invitation to the Committee to prepare the study contained in the annex to document
WIPO/GRTKF/IC/5/10. That study would be submitted, if approved by the WIPO General
Assembly, to the COP VI taking place in 2004. The representative stated that the study
would provide a good basis for discussion and emphasized it would be helpful if the study
were also made available to a meeting of the CBD’s Working Group on Access and
Benefit-Sharing in December 2003.

113. The Delegation of Peru introduced and summarized the main points of document
WIPO/GRTKF/IC/5/13 (“ Patents referring to Lepidium Meyenii (Maca): Responses of Peru”)
which was closely related to issues discussed in document WIPO/GRTKF/IC/5/10.

Document WIPO/GRTKF/IC/5/13 was, the Delegation stated, an illustration and technical
study of how biopiracy occurred in practice. The Delegation drew certain conclusions that
might have wider validity and usefulness. In particular, it was enormously difficulty for a
country to challenge patents of this nature in the United States of Americaor Europe. Peru
intended to establish a monitoring or early-warning mechanism to identify similar casesin
which the unauthorized use of materials or components of national biological diversity or the

TK of communities were being used. The possibility of establishing ajournal of

communication with other patent offices to obtain information on patent applications
involving GR of Peruvian origin was being evaluated. The difficulty of access to information
showed the problems patent offices faced when assessing this type of documentation, which
affects the ability to carry out strict and comprehensive examinations of patent applications,
which gave rise to rights of dubious legitimacy. It was necessary to organize thistype of
documentation, to make its use more systematic and for it to be included within search and
examination procedures carried out by patent offices in order to avoid patents being granted
on the basis of partial and limited examinations of novelty and inventive step. Including the
requirement to disclose the source of GR, TK and folklore in international and national
legidlation of would avoid cases of biopiracy. Finaly, inregard to the Maca case, the
Delegation urged WIPO to complement the international search that had already been taken
into account, and for this additional information to be provided to the States cited in the
international application. The Delegation stated that the patent system had weaknesses and
limitations affecting the rights and interests of many countries having GR and where
indigenous peoples lived. Thiswas one of the reasons why, the Delegation concluded, it was
necessary to extend and expand the mandate of the Committee which still had alot of work
beforeit.

114. The Delegation of Italy, on behalf of the European Community and its Member States
referred to the draft technical study on disclosure requirements related to GR and TK and
stated that this issue was very important in the current discussions on the relationship between
GR and TK on one hand, and intellectua property on the other hand, therefore the European
Commission and many European Union Member States had responded to the questionnaire
circulated by the Secretariat. The Delegation recalled that the European Community and its
Member States submitted a communication to the Council on Trade-Related Aspects of
Intellectual Property Rights (TRIPS) on the relationship between the Agreement on TRIPS
and the CBD in September 2002. The Delegation noted that in this communication the
European Communities agreed to discuss the possible introduction of a system, such asa
self-standing disclosure requirement, that would allow Members to track, at aglobal level, of
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all patent applications with regards to GR or related TK for which they have granted access.

The Delegation stated that the European Community and its Member States saw meritina
system that would ensure transparency and allow authorities of countries granting access to
their resources or related knowledge to keep track of patent applications linked to the use of
these resources or related knowledge. The Delegation stated that under such a system, the
information to be provided by patent applicants should be limited to information on the
geographic origin of GR or related TK used in the invention. The Delegation stated further
that in order to achieve the necessary legal certainty, afurther in-depth discussion of the
concept of TK was necessary. The Delegation added however, that such a disclosure
requirement should not act, de facto or de jure, as an additional formal or substantive
patentability criterion. The Delegation stated that the legal consequences to the non-respect
of the requirement should lie outside the ambit of patent law, such as for examplein civil law
(claim for compensation) or administrative law (fee for refusal to submit information to the
authorities or submitting wrong information). The Delegation confirmed that the European
Community and its Member States' readiness to discuss thisissue in a constructive manner
and reiterated their commitment to achieve tangible results to the satisfaction of al parties.
The Delegation expressed the European Community and its Member States' support of the
transmission of the technical study to the COP of the CBD and to the Secretariat of the WTO
aswell as further future work on thisissue, including development of guidelines and
recommendations as proposed in paragraph 12 of document WIPO/GRTKF/1C/5/10.

115. The Delegations of Peru and Costa Rica suggested that the study be provided as soon as
possible to the Secretariat of the CBD so that it could be made available to working groups
established under the CBD that will be meeting later this year.

116. The Delegation of South Africa stated that it was necessary to address the biopiracy
issue. If there was a causal link between an invention and GR, TK or folklore, the patent or
other IP should be void ab initio; if there was no disclosure, the patent or 1P should be null
and void if there is non-disclosure or misrepresentations. If there was a causal link between
theinvention and GR, TK and folklore, there should be co-ownership which resultsin
co-commercialization, and those who contributed |ess should aso be compensated, the
Delegation stated. Biopiracy should be equated with counterfeiting of IP under the TRIPS
Agreement. In the absence of this, WIPO and the World Trade Organization (WTO) should
reconsider their work on the enforcement of IP. The Delegation encouraged developing
countries in particular to regard the Bonn Guidelines as mandatory and to legislate
accordingly. Developing countries should not renege from this position during bilateral
negotiations with powerful nations. Nullifying a patent or IP by one country of a patent or IP
on the ground of non-disclosure should also warrant nullification of such apatent or IPin
other Member States, because of the costs involved in nullifying or expunging patents or IP.
Criminal sanctions against the applicant should also be considered. The rules of fairness,
equity and unfair competition should apply in relation to GR, TK and folklore.

117. The Delegation of Switzerland considered the document to provide an excellent basis
for further discussions on these issues in this and other international fora, in particular the
CBD, and supported the forwarding of the finalized technical study to the WIPO Generd
Assembly with the recommendation that it be transmitted as atechnical reference document to
the seventh Conference of the Parties of the CBD. Switzerland, however, regretted that so
few replies had been received to the relevant WIPO questionnaire. The Delegation drew the
Committee’ s attention to proposals Switzerland had submitted the WIPO’s Working Group

on the Reform of the Patent Cooperation Treaty in May 2003, in document PCT/R/WG/4/13,
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which had also been made available to the present Committee. These concerned the
declaration of the source of GR and TK in patent applications. In summary, Switzerland
proposed to amend the Regulations under the PCT of WIPO. These amendments would
explicitly enable the Contracting Parties of the PCT to require patent applicants to declare the
source of GR and/or TK in international patent applications. This requirement would apply if
the claimed invention was directly based on such resources or knowledge. To further simplify
procedures, Switzerland proposed to afford applicants the possibility of satisfying this
requirement at the time of filing an international patent application or later during the
international phase. In case an international patent application did not contain the required
declaration, national law might foresee that in the national phase the application was not
processed any further until the patent applicant had furnished the required declaration. By
reference, the proposed amendment to the PCT would also apply to the Patent Law Treaty
(PLT) of WIPO. Accordingly, the Contracting Parties of the PLT would be ableto require in
their national patent laws that patent applicants declare the source of GR and/or TK in
national patent applications. Based on the PLT, the national patent law might foresee that the
validity of a granted patent was affected by alacking or incorrect declaration of the source, if
this was due to “fraudulent intention.”

118. The Delegation of the United States of America stated that while benefit-sharing and
prior informed consent were worthy goals, they would not necessarily be achieved by a
disclosure requirement in patent law, but rather by a successful access and benefit-sharing
regime that lay outside patent law. Such aregime should be based on contracts or permits
that mandate regular reporting, notice given if an invention is made and that the contract be
identified in any patent application claiming an invention developed using materials received
under the access agreement. Asfor the draft study itself annexed to document
WIPO/GRTKF/1C/5/10, the Delegation suggested that the disclaimer in paragraph 10 of the
document be moved to a more prominent position, such as on the cover or in the first
paragraphs of the document.

119. The Delegation of the Islamic Republic of Iran stated that GR were aform of life and
principally they may not be considered as an innovation or invention nor could they be
limited to the IP set of laws within the framework of the existing legal regimes. It stated that
since their illegitimate use violated the constitutional rights of their owners and custodians,
the dangers and effects of offensive and degrading use of these resources would be
detrimental and harmful for the human and the environment and would threat and endanger
local communities ultimately resulting in the impossibility of the permanent and cosntant use
of the benefits of these resources. The Delegation stated that the preparation of a special sui
generislegal system for establishing consensus among interested parties in respect of GR and
the distribution of benefits raised was a crucial issue. It stated that thislegal mechanism must
be in line with the CBD and must duly observe the rights of the country of origin and ensure
the rights of national sovereignty for countries to control their own GR. It stated that the lack
of such mechanism could not justify bio-piracy of GR within developing countries which
were unable to protect and manage their own GR due to lack of financial and technical
resources. The Delegation stated that taking into consideration the commitments and
obligations prescribed in the CBD and the necessity of exploitation of GR, it had recently
ratified a new act entitled “Plant Cultivar Registration and Control and Certificate of Seeds
and Seedlings,” which provided a protection and exploitation system for internal uses, and
based its activities on the following principles: (i) prescribing special criteriaand standards
for different varieties of GR depending on each case; (ii) ensuring certain requirements and
conditions for the protection of the genetic resource of the country; (iii) designing and
preparing a contractual model for transfer of genetic materials, such as exploitation of races of
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the original Iranian horses and also contracts on the use of plant GR for uses intended merely
for research purposes; (iv) determining the actual right holders and interested parties with the
approach of establishment of organizationsin local areasin order to creat the required
capacity for protection and exact designation of the Iranian party; (v) appointing national
authoritiesin various fields in order to implement and control the said standards and criteria
and also recording the data relating to the transfer of genetic materials; (vi) stipulating the
registration of the contract for transfer of genetic materialsin the registers of a national
authority as the fundamental condition for transfer; (vii) stipulating that the national laws of
Iran govern the preparation, conclusion and implementation of the contracts for transfer of
genetic materials and resolution of the disputes arising thereform; and, (viii) indicating the
national property rights on the manner of distribution of the benefits arising from the
exploitation of the hereditary reservoirs and stipulating that it shall be controlled by the said
national authority as aterm and condition of the contract. The Delegation stated that on the
basis of the abovementioned principles, and with due consideration to the observation of the
prior informed consent, it recognized the contractual method as the most efficient method
within the framework of asui generis system and a successful experience for protection of
interests of owners and custodians of the environments of the countries.

120. The Chairman concluded, and the Committee agreed, that the study annexed to
document WIPO/GRTKF/IC/5/10 would, taking into account the comments made, be
transmitted to the WIPO General Assembly in September 2003, as proposed in
paragraph 12 of the document.

Contractual Practices

121. The Committee noted document WIPO/GRTKF/1C/5/9 and postponed discussion
of it to alater date.

ITEM 7: FUTURE WORK
Future mandate

122. The Secretariat introduced document WIPO/GRTKF/1C/5/12, noting that the document
provided a general overview of the work of the Committee to date, and introduced each of the
current documents and described their interaction. The document also provided an overview
of key themes of the Committee's discussions, and sought to clarify key distinctions and key
terms used in the work of the Committee. Whileit did not make any specific suggestions as
to the future work of the Committee, it was a guide to past documents of the Committee and
the work of the Secretariat in thisarea. The Secretariat added that the document made a
distinction between policy discussions and capacity building, as well as the relationship

between IP approachesto GR, TK and folklore, and non-IP approaches and mechanisms.

123. The Delegation of Zambia on behalf of the African Group reiterated its support for the
work of the Committee. The African Group appreciated all discussions and documents of the
Committee, considering them a valuable source of information for many countries. The

Delegation stated that the Committee had had ample time to discuss many issues on TK, GR

and folklore, and that it was time to make firm decisions and precise recommendations to the
Genera Assembly for the need to create alegal instrument. The Delegation added that the
General Assembly should then establish a mandate for creation of an international instrument.



WIPO/GRTKF/IC/5/15
page 50

The Delegation further stated that at the time that the Committee had been established, the
African Group had expressed its satisfaction at a historic opportunity to correct the imbalance
inherent in the current international intellectual property system and the gaps in conventional
intellectual property rights presently rendered them incapable of providing effective
protection to the interests of countries home to a magjority of the world' s biological resources
and a great heritage of TK and folklore. The Delegation stated that though the Committee had
undertaken important information gathering and policy discussion, it had not emphasized the
need to negotiate alegally-binding international instrument to protect GR, TK, and folklore.
It added that discussions had thus not been sufficiently focused and expeditious with regards
to alegally-binding international instrument and had continually been used as an excuse to
exclude or delay work in other fora. It stated as aresult, while these issues remained essential
to developing countries, particularly in Africa, continuing work would only be valuable with
crucia adjustments both in substantive direction and form. In that sense, it stated that a clear
mandate for negotiating alegally-binding international instrument that recognizes and
facilitates the protection and enforcement of the rights of countries and communities over
their GR, TK, and folklore was fundamental. The Delegation stated that despiteits
considerable body of substantial and practical materials, a Committee with no negotiating
mandate had not moved towards an effective protection system, moreover, the mandate
needed to unmistakably establish the timeline in which such aframework would be
negotiated. It stated that concrete and effective results would only be possible by precisely
limiting the extension in time of negotiations. The Delegation added that the development of
alegally-binding international instrument to recognize and facilitate the protection of
developing countries' rights in these subjects would require awide variety of activities, from
strengthening capacity building and guidance to national policy makers to devel oping specific
legal instruments. Through these different endeavors, it added however, the Committee or
any new body created must remain manifestly focused on setting international norms for the
effective protection of GR, TK, and folklore. The Delegation stated that at the same time,
work on each specific issue should be based on the basic principles aready expressed by the
African Group and other developing countries. The Delegation stated further that
norm-setting undertaken by the Committee or a new body should at al times be
complementary and compatible with the work at the Food and Agriculture Organization, the
Convention of Biological Diversity, the World Trade Organization, UNESCO and others.
The Delegation stated that the mandate to negotiate a legally-binding international
instruments for protecting GR, TK, and folklore, may be carried forth in different types of
bodies. It added that the specific denomination of the body was not in itself as essential as
ensuring that the same was substantively directed towards the international protection of GR,
TK, and folklore. Consequently,it stated, any body dealing with these issues should include
the following rules: (i) limiting the timeframe for negotiations and ensuring rapid solutions to
the challenges presented by the intellectual property protection of GR, TK and folklore; (ii)
guaranteeing the constructive contribution of non-governmental organizations, local
communities and indigenous peoples in the deliberations; (iii) establishing sessions to operate
on a stand-alone basis, dealing with one issue at the time, to enable the participation of al
parties interested in a specific issues and more time for preparation for developing countries
facing resource challenges. If such sessions were not possible, it might be useful to create
subsidiary expert working groups and task forces to deal in a more focused way with
particular technical issues; and (iv) complementing the policy setting and normative work
with developing practical tools such as toolkits, guides, and databases and the carrying out of
capacity-strengthening and cooperation activities. The Delegation stated that the allocation of
adequate resources to support all these aspects of the work would be necessary. It concluded
that first and foremost, the mandate of the Committee or new body must be clearly geared
towards negotiating international instruments within a reasonable period of time and without
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obstructing protection mechanisms being developed in other fora, followed by a form of work
that corresponds with the need to establish comprehensive globa protection in conjunction
with other WIPO bodies and other international organizations. It added that only with such
changes could gapsin the international intellectual property system be overcomed and
become the tool that countries need to obtain economic, social and cultural development.

124. The Delegation of the Philippines, on behalf of the Asian Group, stated that the Asian
Group viewed the work of the Committee as a vital component of the WIPO’s overall
mandate of addressing issues of great importance to its membership, particularly developing
countries. The Asian Group had actively lent its support for the work of the Committee since
itsinception. The Delegation stated that the past sessions of the Committee demonstrated the

importance of GR, TK and folklore in the international agenda, confirming that these issues

raised legitimate IP concerns that needed to be dealt with at the international level. The
Delegation stated that the work in the Committee had further contributed to mainstreaming
these issues in WIPO' s activities and enhanced their understanding of the different
dimensions and implications of the issues under consideration in particular through an
enriching exchange of information on relevant national and regional experiences. It expressed
that the Asian Group was concerned that the Committee had proceeded slowly and had not
delivered concrete tanigible results or meausre that would enable devel oping countries to
effectively protect their GR, TK and folklore. Meanwhile, it added, bio-piracy and the
misapproapriation of TK and folklore continued unabated. The Delegation stated that these
were urgent challenges that required prompt action by the international community, including
WIPO. It added that toolkits while valuable for TK holders were not the main answer to these
challenges. The Delegation stated that it was time to move beyond mere discussions and
exchanges of information. It added that future works within WIPO on these issues should be
clearly focussed and results orientated. The Delegation stated that the Asian Group called for
an entirely new mandate to work on these issues, and that this mandate should include
norm-setting, with a view to the negotiation of relevant international instruments on the
protection of intellectual property and GR, TK and folklore as appropriate. It added that this
should be achieved with a reasonable time framework, and should be subject to periodic
review by the membership of WIPO. The Delegation added that the Asian Group held the
view that it was important that the mandate also ensure that the future work in WIPO will be
mutually supportive of the work undertaken by other relevant international organizations that
also have amandate to address these issues. It added that a synergy was needed amongst the
different international organizations. It added further that it was important to address these,
both in the future body and in other bodies of WIPO that dealt with branches of intellectual
property relevant to the protection of GR, TK and folklore. The Delegation concluded that
the Asian Group did not see continuing work in WIPO on these issues as agoal in and of
itself. The Delegation added that their goal was to effectively protect and preserve their GR,
TK and folklore at the national and international level. The Delegation concluded that any
decision on future work in WIPO on these issues must be made in thislight.

125. The Delegation of Portugal, speaking on behalf of Group B, indicated that the key
outcome of the present meeting should be recommendations on future work; the format of the
Committee; and the mandate. The work begun by the Committee should be continued. The
Delegation stated that Group B considered that the Committee should conduct its activities
with aview to develop appropriate future steps to adequately address the intellectual property
issues raised in the Committee. With respect to the the specific work to be undertaken by the
Committee, it was of the view that the Committee itself, at its next meeting, should
consolidate the itemsin its work programme based upon the continuation of previous and
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ongoing practical initiatives, and take into account the lessons learnt from the analysis
conducted under the first mandate. The format for continued work should be as an
Intergovernmental Committee for alimited term of two years with the possibility of renewal.
The mandate should be to examine and discuss IP issues involving benefit-sharing and the
protection of folklore/cultural expressions. The Committee' s deliberations should be shared
with other bodies. In addition the Committee should consolidate programs taking into
account the lessons learned up to now.

126. The Delegation of China expressed support in principle for the statement of the Asian
Group. The Delegation stated that the discussion on IP and GR, TK and folklore was an
important agenda in the development of the current international IP system. The Delegation
stated that since the establishment of the Committee, various activities had been carried out by
WIPO and certain progress had been achieved in some areas, but the Committee should
deepen the discussions, make more comprehensive studies on the relevant subjects, and
further harmonize relevant issues. The Delegation supported extending the mandate of the
Committee and of the further strengthening its activities. It agreed, in principle, with the
inclusion of norm-setting activities into the general objective of the future work of the
Committee. The Delegation believed that the future work of the Committee should mainly
include the following two aspects: continued discussion and study on the full use of the

current IP systems for the protection of the GR, TK and folklore, including the discussion on a

database of GR and TK; and an in-depth, comprehensive and extensive analysis and study

on asui generis system based on the current progress. Asfor the norm-setting activities, the
Delegation stated the Committee should, in particular, pay attention to the summarization and
derivation of the practical experience of various member States, and should collect opinions
of Member States. The Delegation believed that broader investigations, studies and analysis
should be conducted to achieve a more comprehensive and clear understanding by the
Member Sates on the relevant issues, in order to expand their common understandings. It
added that in this way the Committee could create a good base, after a period of work, for the
adoption of an appropriate treaty when the conditions were ready. The Delegation concluded
that the Committee had a long way ahead with heavy responsibility, and hoped that the
Committee would conduct a closer cooperation with the Member States during its new
mandate, and operate more effectively, so asto fulfill its arduous and important mission.

127. The Delegation of Egypt stated that there had been aflood of a complex and varied
information concerning defensive protection. With regards to positive protection relatively
little effort seemed to have been made. This paradoxical situation had been brought about by
severa factors. Developed nations may fedl it would be judicious for the work of the
Committee to be limited to drawing up a guideline or at the very most to preparing a model
law therefore excluding the possibility of any binding international instrument for protection

of folklore, TK and GR. The Delegation added that developed nations may feel that a binding

instrument might put restrictions on cooperation trying to use human knowledge for technical
purposes and for profit making. The Delegation commented that without a binding
international system, it would be the responsibility of national legislators to adopt lawsin
respect of protection, and there would be no international point of reference setting limits.
Hence a binding international system would bein the interest of al parties concerned. The
second factor, the Delegation stated, was that certain people may fedl that defensive

protection would be sufficient to preserve and protect TK, GR, and folklore. Protection has
two aspects, defensive and positive, and with these two aspects protection was total and
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indivisible. Regarding the compilation and cataloguing of TK into databases, developing
countries might be skeptical as some parts of the knowledge might not be catalogued which

implied these resources would not be subject to protection. It added that the inclusion of TK

and expressions of folklore in databases would not in itself guarantee their protection, as
inclusion in databases would not be aright according to the specific legal term but a measure
to prove the existence of aright. With respect to positive protection, the Delegation was of
the opinion that a sui generis system would once adopted, be a mechanism equivalent to the
patent system under Article 27.3 (b) of the TRIPS Agreement, therefore normal to use as a
protection mechanism for the various areas of IP. The Delegation stated that the components
for asui generis system should be laid down on a very specific basis: there should be prior
informed consent keeping in mind the advantages or benefits have to be shared, as these
shared benefits would not only mean income but also mean the advantages conferred by the
holding of technical knowledge inthisarea. The Delegation referred to amodel law in Egypt
on sui generis protection of plant varieties. The Delegation stated that with regardsto a
traditional systems of protection of IP, in particularly the patent system, the use of this system

for the protection of TK and GR could be efficient and effective only if there was full and

complete disclosure and benefit-sharing, otherwise there would be the continuation of
biopiracy. In conclusion, the Delegation stated that if the mandate of the Committee was
ensure real progress in improving the protection for the three issues under discussion by using
audacious and imaginative methods. The Delegation urged that the Committee try and find
better means to move towards the preparation of an international instrument which would

preferably have treaty status with full and effective protection for TK, GR and folklore. The

Delegation stated that there was a need to prepare recommendations on these issues for the
benefit of the General Assemblies.

128. The Delegation of Italy, on behalf of the European Community and its Member States,
expressed support for renewal of the mandate of the Committee. It added that the European
Community and its Member States considered that the Committee should continue studying

and discussing the IP issues concerning TK, GR and folklore. The European Community and
its Member States confirmed their commitment to find appropriate, effective and balanced

solutions for the protection of TK, GR and folklore, agreeable to all parties. The Delegation

concluded that they remained open to the examination of any appropriate courses of action
resulting from discussion without prejudging any possible outcome.

129. The Delegation of South Africa endorsed the statement of the Delegation of Zambiaon
behalf of the African Group. The Delegation proposed that W1PO establish mechanisms to
develop atreaty for Member States to ratify voluntarily and that WIPO develop model
legislation for interested Member States to apply within their national jurisdictions. The
Delegation proposed further that WIPO encourage Member States, who were Members of the
CBD to changetheir IP regime in accordance with the CBD. The Delegation stated that IP
regimes should recognize customary laws in this regard and that it would be wrong to state

that the philosophical approach of the IP regime and TK, GR and folklore were compatible. It

added that such differences should be taken into account when the legal international
instrument was clarified. The Delegation stated that South Africarequested WIPO to
formulate atreaty or convention or model legislation for South Africa, Africaand other
developing countries. The Delegation proposed that WIPO assist South Africaand other
interested Member States to draft model bilateral and regiona agreementsin thisregard. The
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Delegation proposed further that WIPO assist South Africain establishing the database of
folklore and that model |egislation on folklore contain elements of IP and repression of unfair
competition be used to protect folkloric issues. The Delegation proposed that the treaty or
model |egislation be developed for GR and biodiversity contain provisions outlawing
biopiracy. The Delegation proposed further that the treaty or model |egidlation be devel oped
contain provisions dealing with the principles of equity, fairness, and breach of
confidentiality. The Delegation stated that Member States of WIPO who would adopt the
treaty and model provisions should legislate for a minimum threshold for benefit-sharing as
contained in CBD extension. The Delegation proposed that the instrument or model
legislation contained penalty provisions for countries not following the rules. The Delegation
concluded that it was not asking atreaty or model legislation, which contained everything at
an international level, but requested atreaty or model |egislation, which would contain
minimum standards which could be appreciated by al nations. The Delegation concluded
further that certain issues may be covered at the regional level whilst others could be obtained
at the national level. The Delegation concluded that WIPO should assist in al three counts
and that failure of one should not lead to failure of al. The Delegation added that South
Africawas intending to change its laws in line with the above-mentioned recommendations.

130. The Delegation of Venezuela stated that the Committee had been established to address
avery particular situation which had yet to be resolved; nonetheless, the work of the
Committee, to date, had been very important and had enabled progress to be made both in
theory and, to a certain extent, in practice. However, the Committee needed to focus more
closely on its future work program. From the work carried out so far, the Delegation drew the
following conclusions: First, existing legislation on IP was not sufficient to deal with the
issues under discussion in the Committee and to offer full protection to TK holders. New
alternatives were needed. Second, the documentation and work of the Committee to date
showed that the use of GR and TK in the development of inventions helped pre-empt
unfounded claims being made by unauthorized third parties. Third, in the course of thelife of
the Committee, while the limits of the traditional IP system, when it comes to providing
positive and defensive protection, had been identified by very constructive exploratory work,
it was now time to focus in on the most appropriate aspects of a sui generis system and to take
specific steps forward. In particular, the Committee should give some body to the ideas set
out in document WIPO/GRTKF/IC/5/8 and use this document as the basis for future work of
the Committee. The sui generis system should not be limited to the toolkit or to databases, but
must go beyond these things. The Delegation continued by stating that it wasin aposition to
recommend, as recommended by both the African and the Asian Groups, that the

Committee’ s mandate, from now on, should include establishment of norms and preparation
of abinding international instrument on TK, GR and Folklore. The Delegation stated that
there should be a clearly defined and reasonable period of time within which this work should
be done and that this should not exceed 18 months of discussion. Further, the formal
mechanism for discussion should not be a permanent or standing body, since such a body may
extend rather arid discussions for years to the detriment of indigenous and local communities.
A Committee with clearly defined deadlines for completion of its work and a clearly defined
mandate would be the best way to proceed. Finally, thiswork should be done in coordination
with other bodies that have competence in these areas, and should not be used in other fora as
areason for not discussing the issues in those fora.

131. The Delegation of Australia emphasized its commitment to the work of the Committee
and to developing practicable and workable solutions to the issues before it. The Delegation
drew to the attention of the Committee some recent developmentsin Australia. The first

concerned the implementation of Australian obligations under the CBD. Under its federated
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government system, the Federal Government had devel oped legislation to govern access to
GR on central government-owned land and was drafting regulations following extensive
public consultation. Australian State or provincial governments were aso implementing
legislation to cover access to GR on state controlled land within their jurisdiction. The
Queensland Government had recently released draft |legislation to manage and control access
to GR in that state. Almost 4 percent of the world' s biodiversity was unique to Queensland
and the draft legislation was intended to ensure a system of streamlined, sustainable and
ethical accessto that biodiversity. Thiswould recognize TK holders and ensure that PIC and
benefit sharing was part of any access agreement. In another development, Indigenous
(Communal Mora Rights) legislation was proposed to enable Indigenous communities to take
legal action to protect against inappropriate, derogatory or culturally insensitive use of
copyright material. Amendments to the Copyright Act would be introduced into Parliament
later in 2003 and would give Indigenous communities legal standing to safeguard the integrity
of creative works embodying traditional community knowledge and wisdom. The existing
moral rights provisions of the Copyright Act gave individual authors the right to be identified
as the author or artist of their work and to take action to prevent false identification of the
author or derogatory treatment of these copyright works and films. However, Indigenous
communities did not currently have legal standing to bring moral rights court actions
regarding the treatment of Indigenous material. The legislation would therefore introduce
Indigenous communal moral rightsin relation to awork (including an artistic work) or film
based on an agreement between the author/artist and the Indigenous community. These rights
could be independently exercised by the community and would mirror the nature and scope of
authors' moral rights, as far as possible. These proposals would provide certainty and assist
users and purchasers of itemsto identify those works and films to which the rights attach, and
would facilitate cooperation and respect between artists, authors, film-makers and Indigenous
communities. However, difficult threshold questions remain in the drafting of these
proposals, including how to define the community and its relationship to the protected work,
how to establish who can represent the community and take action on its behalf and how to
establish the necessary relationship between the community and the author or artist.
Nevertheless it was the Australian Government’ s intention that thislegislation would provide
asimple, workable and practical scheme for Indigenous communities, artists, galleries and the
public, and the Government would continue to consult in fine-tuning the new provisions. As
to the future of the Committee, the Delegation stated that it recognized that there were issues
which required further development through the work of the Committee and that it therefore
strongly supported the renewal of the Committee’ s mandate, as set out in the papers before
the Committee, for afurther two years. Australiawas, however, concerned about calls to
commence work now on negotiating binding language and instruments and believed that such
calls were premature. The issues were not fully mature and the goals of such work remained
unclear. To enter into such negotiations now, when the Committee was far from consensus
on the meaning of terms such as TCES, would be counter productive and could undermine
further progress on these issues. The Delegation concluded by stating that the renewal of the
mandate for the Committee would be an important contribution to achieving international
consensus on the way forward.

132. The Delegation of Mexico stated that the work of the Committee over the last five
sessions had been of enormous value and had provided a much clearer picture of the complex
issues under consideration. However, many matters were still outstanding. Some of these
could not be tackled within the current terms of reference of the Committee and remained to
be addressed within WIPO, or to be forwarded to the appropriate fora. The Delegation
concluded by stating that it believed that the Committee should continue with its work, but
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that its terms of reference should be revised to take it further than mere discussion. Inthis
regard, it agreed with the statement of the Asian Group.

133. The Delegation of the Islamic Republic of Iran stated that in addition to identification,
reinforcement and documentation of TK and expressions of folklore, the Committee should
also consider the development of strong and comprehensive laws and regulations to protect
intangible cultural heritage. Such legidlation should be devel oped with great care, taking into
account the cultural and environmental sensitivities of the peoples affected, including local
and tribal values and customs, religious beliefs and cultural diversities. Otherwise, such
legislation may weaken that which it sought to protect.

134. The Delegation of India stated that it had always viewed WIPO and the Committee as
the most qualified and neutral forum to find, and conclude, a consensus on the sensitive issues
under discussion, and that this view had been vindicated by the progress made to date.
Accordingly, any substantive and focussed action plan for the future deserved its full support,
subject to the need to address, and to resolve by consensus, these issues sooner rather than
later. Thiswould avoid the accusation that the Committee was a talk-shop where the
fact-finding exercise was an end in itself. Further, the Delegation stressed that norm-setting
efforts should be at the core of the future work of the Committee. The Delegation concluded
by associating itself with the statement of the Asian Group.

135. The Delegation of Nigeria stated that it was especialy pleased with the various
consultations and seminars that taken place and that, together with the work of the
Committee, these had given experts the opportunity to make informed decisions and inputs at
both a national and regional level on the various issues before the Committee. It continued by
stating that it endorsed the statement of the African Group. However, whilst it was confident
that there was light at the end of the tunnel, nonetheless, many devel oping countries and
communities remained frustrated at the lack of practical progress. It hoped that the
Committee would continue to make progress to address these concerns, and in particular that
progress would be made on the development of an internationally binding instrument on TK,
GR and folklore.

136. The Delegation of Brazil stated that there was clear convergence of views among
developing countries, and that it supported the statements made by the African Group, by the
Asian Group, Egypt and Venezuela, amongst others. It noted that, even while the IGC held
its discussions, bio-piracy and the misappropriation of TK continued unabated, regardless of
continuing losses suffered by devel oping countries; this was a serious issue that required
prompt action by the international community, including WIPO. It stated that the Committee
had gone beyond the stage of mere deliberations and exchanges of national experiences and
noted, that if the Committee were to continue its work, it should have an entirely new
mandate, with specific, concrete objectives. This mandate should include norm setting and
should prepare the grounds for the negotiation of an international, legally binding treaty of
sui generis protection. These negotiations should be carried out within a reasonable time
frame. The Committee should aso consider the relationship of its work with the work being
carried out in other international organizations. The Delegation stated that the Committee
must deliver. It should never be used to detract from important initiatives that were currently
being undertaken elsewhere, or to defer consideration of proposals tabled by developing
countriesin other organizations, such asthe WTO. The Delegation concluded by stating that
it was concerned lest the Committee become swamped by an enormous quantity of documents
on issues that were not necessarily relevant to its mandate. Therefore it strongly supported
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the comments made regarding the length of the written materials being prepared for the
Committee.

137. The Delegation of Kenya associated itself with the statement of the African Group and
noted that, in Kenya, some areas of TK, GR and Folklore could not be protected by the
current IP regime. Due to this, there was continued bio-piracy and misappropriation of these
resources. Accordingly, the Delegation wished the Committee to develop an international
instrument to protect such resources.

138. The Delegation of the United States of America stated that all of the studies carried out
by the Secretariat had provided the Committee with valuable information and mechanisms
with which to analyse the issues. However it was still unclear in many areas where practical
problems remained and the Committee was still seeking input from many of the delegations
that most sought changes. The Delegation stated that it remained open to listening to actua
problems and to finding appropriate solutions. The issues under discussion were also of great
importance to Native American communities within the United States of America. The
Delegation had worked, and would continue to work, with these tribes to develop a further
understanding of the needs of their communities. It was because of this working relationship
that the Delegation supported participation of indigenous representatives in the work of the
Committee. The Delegation continued by stating that the work of the Committee had yielded
many useful and practical results, including the contracts database, adraft TK Toolkit and
examples of various methods to protect TCES. It had also found it especialy useful to
exchange national experiences on sui generislegal solutions outside of existing IP laws. In
particular, this type of exchange had helped the United States of Americato implement a
toolkit for the benefit of Native Americans. Nonetheless, the Delegation recognised that not
al questions had been answered by the Committee and that many of the action items
presented at this session provide for the continuation of work, including the preparation of
further questionnaires. The Delegation concluded that it would therefore support renewal of
the mandate of Committee in the current form for the next biennium or two, as necessary, and
that it would like to see the Committee using its experiences to date to help member statesto
develop national and/or regional mechanisms to address their particular concerns.

139. The Delegation of Costa Rica stated that work of the Committee was very important to
finding legal and political solutions at al levelsto protect of GR, TK and TCEs. However, it
also recognized that the work of the Committee should be greater and should be extended to a
norm setting function. This function should pay especial regard to TK and TCEs, and should
also include reference to the work of the CBD and the decision of the Johannesburg summit
with regard to an internationa regime for benefit-sharing. The Committee should aso
continue its work on the analysis and development of elements of sui generis systemsto
protect TK at anational level.

140. The Delegation of the Russian Federation stated that work of the Committee could not
be compared with other work of WIPO, such asthe PCT, because in such other work, member
states were dealing with laws, whereas, in this Committee, the issues under discussion related
to the creative soul of individuals, communities and societies. Accordingly, the Committee
should not rush into such sensitive issues, but should consider them carefully and properly.
When the work was concluded, it believed that there would certainly be an international
binding instrument. In the meantime, the work should be a permanent feature of WIPO, and
the future Committee should have a permanent, or standing, status. The Delegation

concluded by agreeing with the proposal made by the Delegation of the United States of
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America and many other States; namely, the terms of reference of any future Committee
should be carefully drafted.

141. The Delegation of Nicaragua expressed conviction that norms for the protection of TK,

GR and folklore should be developed by the Committee. The terms of reference for the
Committee should be altered to ensure more concrete steps. The Delegation also supported
the statements in this respect of the Philippines, Mexico and others. Support for funding
participation of indigenous peoples was also expressed.

142. The Delegation of Namibia expressed support for the African Group position articul ated
by Zambia and for treating the issues addressed by this Committee as urgent. The Delegation

urged that the Committee make progress on developing international norms for protecting TK,

GR and folklore. The Delegation expressed support for continuing the Committee for a
limited time.

143. The Delegation of Switzerland expressed support for the statement of Group B.
Document WIPO/GRTKF/IC/5/12 showed that the Committee was well suited to address the
various issues and had devel oped useful tools and information needed to advance discussions.
Not al issues had been resolved. Thus, the mandate should be extended with the Committee
acting under the same structure, and its term should be extended for at least two years. Future
work should focus on certain issues of particular priority such as. disclosure of source of
genetic material; terminology; in the context of folklore, clarity was particularly needed and

perhaps a group of experts should be convened; advances on databases of TK should be made

and attempts made to standardize the format of such databases; analytical work on national
experiences should be engaged in; and an annotated menu of policy options for the protection
of folklore/TCEs.

144. The Delegation of Panama said that the activities engaged in had been relevant but the
work was missing action on norms for protection. These issues were very important to
Panama and its large indigenous popul ation, and more specific and creative programs were
needed.

145. The Delegation of Norway supported extension of the Committee’ swork period. Its
mandate should be structured to maximize input into these complex issues. The Delegation
believed that the Committee was not ready for a negotiation phase. The need for a negotiated
international instrument was not clear. Further consideration was needed on whether there

was aonesizefitsall approach for TK or if sectoral solutions were more useful. Further
consideration should be given to how any instrument developed in this Committee would
relate to other instruments. The Delegation also supported development of annotated menus
of policy options on TK and folklore and noted that norm setting might in the future become
the aim of the Committee.

146. The Delegation of Senegal noted that the wealth of information based on national
experiences for the protection of TK and associated GR, and folklore, transmitted to the
Committee by Member States through the various seminars held and studies by the
Secretariat. Thisinformation permitted members to discern the complex elementsin the
development of atoolkit. However, the Delegation expressed concern that the elements
contained in the toolkit remained insufficient in providing effective protection in a general
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manner as well asvis a vis the sharing of generated benefits. In addition, the Delegation
stated that the legal instrument desired by the African Group was an indispensable and
valuabl e supplement, complementary to the varied components of the toolkit. Hence, future
work, based on another mandate, would enable the attainment of still more interesting results
to those already adequately obtained by the present Committee. At the same time, these last
results, once obtained, would finalize the work aready engaged in by other institutions such
as UNESCO.

147. The Delegation of New Zealand supported the statement made on behalf of Group B
and added that the mandate of the Committee should be to develop arange of policy, lega
and practical initiatives (including the completion of tasks already mandated, and those
suggested in papers prepared for the fifth session). These initiatives should provide options
and mechanisms for adoption by States as appropriate to national circumstances, and to meet
the needs of indigenous and local communitiesin their jurisdictions. The delegation
considered that the mandate should provide sufficient flexibility so that recommendations
could be made to other bodies. It did not support negotiation of an international instrument
on TK at thistime, but did not foreclose this possibility should consensus be reached on the
conceptual basis for such an approach.

148. The Delegation of Burkina Faso stated that the concept of “folklore” remained unclear.

Effective protection on TK, GR and folklore was still needed nationally. International norms

and an international instrument would be helpful. The Delegation supported the statement
made on behalf of the African Group and urged development of an international instrument.

Use of GR, TK and folklore outside national boundaries was the issue.

149. The Delegation of Lesotho expressed support for the statement made on behalf of the
African Group. The Delegation stated that alot of work had been done on the subject matter:
surveys, fact-finding mission, exchange of experiences, seminars, consultations and meetings;
therefore, it was now time to move a step further towards devel oping alegally binding
international instrument to stop misappropriation. The Delegation further stated that the
mandate of WIPO was to recognize, protect and promote works of the human mind, that even
though the subject matter did not fall squarely within the traditional intellectual property
system, this should not stop WIPO Member States from being creative enough to protect
people who have contributed so much to the fabric of human kind. The Delegation concluded
by indicating that “where there was awill there was away.”

150. The Delegation of Colombia expressed concern that the documents produced for the
session were still not made available in atimely manner to allow full consideration and
participation by the large Spanish-speaking region and other communities, notably those
indigenous communities not having Spanish as their native language. Spanish was the only
international language these communities have accessto, in large part, throughout Latin
America. Timely distribution of the documents would alow for the debates and
consultations, held at national levels prior to the sessions, to consolidate positions on the
distinct proposals without excluding anyone. With regard to document
WIPO/GRTKF/1C/5/12, the Delegation believed that given their country’s level of
development and interest in collaborating to identify elements that would permit an analysis
of possible systems for the defensive and positive protection of a sui generis character on all
three themes, they were mindful that the IGC sessions resulted in awealth of important and
valuable documents allowing for continued work on the tasks set out by the Committee.
These documents should not, however, be considered definitive and their process of
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elaboration should continue. The Delegation emphasized asit had in previous sessions their
interest in recognition at the international level of a system for the protection of TK. For this
reason it supported the initiative to recommend to the WIPO General Assembly the renewal
of the IGC’s mandate in its current format keeping in mind efforts to strengthen capacity
building so that each country may, based on experience, have the possibility to study and
analyze the best option of protection. Equally, the Delegation supported the proposal to
consolidate a joint recommendation based on the results of the Committee. In conclusion, the
Delegation repeated its recommendation for the renewal of the Committee’ s mandate but that
such arenewal should in no way prejudice international negotiations on the themes.

151. The Delegation of Maawi endorsed the statement made on behalf of the African Group.
The Delegation indicated that the Committee had spent sufficient time on the issues within its
charge and needed to forge ahead. The Delegation urged work on a binding international
instrument and additional assistance in capacity building and in preparation of legislation.

152. The Delegation of Japan expressed support for the statement made on behalf of Group
B and indicated that protection of TK, GR and folklore was important to many governments.

The Delegation supported further discussions on these issues from an IP perspective. There
were divergent views on many issues which require further discussion. The Delegation
supported retaining the current framework for the Committee for an additional two years.

153. The Delegation of Mali expressed support for the African Group Statement and for
developing alegally binding instrument on the three main issues of this Committee.

154. The Delegation of Tunisia expressed support for the African Group Statement. There
was a heed to protect folklore and cultural heritage from exploitation by third parties. The
Delegation indicated the problem was international in scope and that a binding international
instrument was needed.

155. The Delegation of Canada expressed support for the statement made on behalf of the
Group B countries, and indicated that a binding negotiation processis not appropriate at
present, as there are many open issues. Premature consideration of these issues would be

harmful to the very beneficiaries we are most concerned with, TK holders. Those

stakehol ders need to be included in norm-setting discussions. In addition, premature norm
setting would divert from useful capacity building efforts. Practical and policy issues are
numerous and need to be identified first with outcomes identified subsequently; not the
reverse. The Delegation explained that we are involved in anorm-building exercise. Thisis
thus not the time for anorm setting process. Asto future work, the Delegation urged
continued norm building efforts. The Committee should be authorized to continue for an
additional two years with the same structure and status. The Committee should engage in
additional analysis and policy issue exploration. Concrete policy advice should be devel oped.
The subjects of the Committee's attention should evolve from the substantive discussions of
the documents provided or at the first meeting of the Committee.

156. The Delegation of the Holy See adhered to the declaration of the Group B countries, and
underlined its awareness that an instrument setting an international standard, without any
prejudice to its modalities, would respond better to the efforts to protect and preserve the
traditional and cultural patrimonies, and the GR which constitute, at al times, the riches of
humanity, which we have the responsibility to know better, to share and to transmit. Such an
international benchmark would contribute to strengthening the capacities of the persons,
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communities and peoples in possession of these knowledge and resources, especialy in
favour of developing countries and indigenous populations, and would also help to curb
interference and to fight against dispossessions and acts of piracy.

157. The Delegation of Ecuador stated that it appreciated the work undertaken by the
Committee so far. However, the relevant issues were not being accorded the appropriate
importance by the Committee. It should not be forgotten why the Committee had been
established in the first place, the Delegation stated. Recalling the establishment of the
Committee at the time of the Diplomatic Conference to adopt the PLT in 2000, the Delegation
stated that the Committee had been established inter alia to avoid the failure of that
Conference and, based upon a commitment by WIPQO'’ s Director General, to discuss mainly
issues related to GR. One should analyze the progress made by the Committee so far in
relation to this background and commitment. The Delegation stated it was necessary to
decide whether it was appropriate to continue to consider the three themes of the Committee
within one forum. The Committee should not consider GR issues any further as these had
been under discussion for more than 5 years. As several other Delegations had stated, such as
Venezuela, Brazil and Nicaraguafrom Latin Americaand others from other regions, there
was a need now to achieve tangible results. The time was ripe for concrete action. The
Delegation’ s specific proposal was that GR issues (specifically the misappropriation of GR
and benefit-sharing) should be referred to the committees dealing with patents, such as
Standing Committee on Patents, from where the issue first arose, and the present Committee's
only focus should remain the positive sui generis protection of TK. Since it was acompletely
separate issue, folklore should be dealt with in a separate committee so it could come up with
asui generisform of protection for folklore.

158. The Delegation of Germany took the floor to underscore its appreciation of the
importance of the matters being discussed by the Committee and express its support for the
statements made on behalf of Group B and the European Union.

159. The Delegation of France, in line with the statements made on behalf of Group B and
the European Union, noted with satisfaction the progress made so far by the Committee. The
Delegation appreciated in particular the presentation on nationa experiences that had been
presented to the Committee. The Delegation supported the renewal of the mandate and stated
it was open to various proposals for future work, in respect of which it was prepared to be
flexible and dynamic.

160. The Delegation of Italy stated that the Committee’ s work so far had shed light on
several issues and it appreciated the amount of work undertaken, yet further study was
needed. The Delegation questioned whether examining al three of the Committee’ s themes
together was appropriate as this posed difficulties. For example, the Delegation stated, there
were remarkabl e differences between genetic resource and folklore and, for example, between
GR and TK. It was necessary to consider the similarities but also the differences between the
three themes.

161. The Delegation of the United Kingdom stated that it believed that the Committee had
achieved much during its existence and that it had been an effective way of sharing
information, increasing understanding and taking practical measures forward. The Delegation
therefore believed that the Committee’s current format should be continued and it supported
the renewal of its mandate.
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162. The Delegation of Morocco stated that the Committee had made much progress which
had led to a better understanding of the technical and legal issues associated with the
protection of GR, TK and folklore and to deeper reflection on a possible solution or solutions
to the variousissues. It was necessary, however, as severa delegations had stated, to reach an
appropriate solution or solutions. At this and previous sessions, severa delegations had
presented their national experiences. Sui generis models and customary law had been referred
to. Theseal demonstrated the complexity of the matter and, therefore, the need for an
international instrument. However, development of such an instrument would require the
reformulation of the Committee’ s mandate, the Del egation stated.

163. The Delegation of Cuba emphasised the value and importance of the documents that
clarify and alow for a clear analysis and clarifications of the issues. Given the on-going
discussions, documents and studies on positive and negative protection in devel oping and
development countries, the Delegation felt that there was a need for the Committee to take its
work further and that the mandate be extended for at least atwo year period. The Committee
should then look at the various alternatives, keeping in mind the progress made in other fora
and organisations, including other WIPO Committees. In seeking to harmonise and
co-ordinate the issues being dealt with, the Committee should ensure that they were done so
inamanner ssimilar or identical to all other fora so as to avoid confusion. Clear and
comprehensive conclusions would therefore follow. The Delegation stated that several
proposals were put forward by developing countries and while they still needed negotiating
the Committee must still ensure that the future work be done in order to secure optimal
solutions of all the interests in question.

164. The Delegation of Argentina stated that had the documents been translated and
circulated in atimely manner, the exchange of opinions at the national level would have been
facilitated. For this reason they endorsed the declaration made by the delegation of Brazil in
the name of GRULAC regarding the issue of translation. The Delegation considered the
debates so far encountered in the sessions of the Committee enriching, especialy those panels
that provided distinct national and regional experiences on the protection of GR, TK and
Folklore. In thisregard, the Delegation fully endorsed and supported the continuation of the
Committee in its current format, namely that of an Intergovernmental Committee. With a
view to obtaining greater protection for GR, TK, and folklore, the delegation opinioned that
the mandate should include several options, among them the possibility to examine the
convenience to negotiate an international instrument. The Delegation also favoured the
synergies at the international levels and considered that the future work of the Committee be
mutually supportive of the work of other international organizations given their respective
mandates and related issues.

165. The Delegation of Egypt expressed its support for the adoption of an international
binding instrument which was just and equitable, for which it was necessary to establish a
precise schedule in the near future. There was no objection that the Committee continue with
itswork to come up with such an instrument.

166. The Delegation of India stated that the continuation of the exploratory work of the
Committee in its present form would give rise to apprehension that the resolution of the issues
was being deflected and that the work of the Committee was being used to inhibit the
realization of the objectives and mandates of other fora, which would be unfortunate. The
Delegation reaffirmed therefore that it was necessary for the Committee to move on to a
discussion of the international dimensions of GR, TK and folklore with a view to establishing
norms and a legally binding international instrument which should be done in the next
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mandate of the Committee. The work of the Committee or its successor body should be
without prejudice to progressin other fora, in particular the WTO. These were mutually
reinforcing and independent processes, the Delegation concluded.

167. The representative of ARIPO recalled that it its Council of Ministers session that had
taken place in 2000, the Council of Ministers had resolved that ARIPO should take initiatives
on the protection of TK and link its objectives with the initiatives of WIPO. At the 2002
session of the Council of Ministers, it had extended ARIPO’s mandate to include GR and
folklore. The Council also requested ARIPO’s secretariat to undertake a study on the
feasibility of establishing an inventory and database on TK. Inthisregard, the representative
stated that the Toolkit would be useful. Regarding future work of the Committee, the
representative stated that the Committee had made considerable progress and had gathered a
wealth of information on the three topics under discussion. However, it was now time to
concentrate on more concrete forms of progress such as norm-setting. ARIPO associated
itself with the position of the African Group on this matter.

168. The representative of OAPI agreed with all other delegations on the quality of the
documents prepared for the session, noting that there was not agreement on all points but
there was agreement on the need for continuing work leading to the protection of GR, TK and
expressions of the folklore. Even without agreement or consensus on all points, the
representative considered that the basis was enough to create a body with a precise mandate to
prepare draft international standards for protection. The Committee was set up to discuss
these points and to consider the prospects for protection. It was almost unanimously
acknowledged that protection confined within national borders would be inefficient and
ineffective. For OAPI, and still more for governmental del egates, there was amoral and
ethical duty to work towards an internationa instrument. Responding to the question of the
Delegation of the United States of America, the representative indicated that the Bangui
Agreement did not protect national cultures in themselves and expressions of the folklore are
covered in section VI, covering royalty and the related rights, and cultura heritage. Inthe
section on copyright, two articles referred to expressions of the folklore: Article 5 (on the
object of protection) and article 9 (which deals with domaine public payanteand the
exploitation of expressions of folklore). This does not itself protect national cultures or those
of Indigenous communities, but regulates the authorization of exploitation of expressions of
folklore. It added that folklore denoted the totality of traditions and literary productions,
artistic, religious, scientific, technological and different productions of the communities
transmitted from generation to generation; thisis defined in anon-restrictive way. The
representative stressed that Article 68 required transmission from generation to generation.
Concerning works derived from or inspired by folklore, the representative confirmed they
were protected aswell as any literary or artistic work. Other aspects raised were not covered
in the Bangui Agreement, but rather in the practices of several Member States. In general,
there were no written customary rules which regul ate the use of expressions of folklore, but
community rules did govern this matter. Returning to document WIPO/GRTKF/IC/5/3, the
representative reaffirmed concern regarding the public domain. No comparison should be
made with the works of Shakespeare or Mozart. These were exploited in a different way, and
were not community worksin their creation or transmission. Even if the starting point of an
expression of the folklore was an individual author, it was necessary to keep in mind that the
essential characteristic istheir collective and continuous creation and their customary context.
Justice required effective protection, so the representative opposed the public domain as
presented in the document. Even so, expressions of folklore must be accessible and
protection should not obstruct access.
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169. The representative for the SCBD highlighted the recent outcomes of the WSSD which
called for action to negotiate, within the framework of the CBD, an international regime to
promote and safeguard the fair and equitable sharing of benefits arising out of the utilization
of GR. It added that the issue of an international regime on ABS and the potentia nature,
scope, elements and modalities of such and international regime would be discussed by the
Convention’s Working Group on Access and Benefit Sharing. The representative stated that
delegates may wish to keep this mind in view of ensuring mutual supportiveness and
complementarity of the future work of WIPO and the CBD.

170. The representative of the FAO stated that the Committee should look carefully at the
already existing situation and that there were aready two binding agreements to access and
benefit sharing to GR. It added that it was important to determine where the interface wwas
with IPRs. It added that the FAOs treaty was neutral concerning IPRs but had certain
provisions which referred to IPRs. It stated that there need to be a harmonious framework
where matters that dealt with the policy provisions regarding conservation and preservation of
sustainable use of GR be addressed in the relevant foras, and |P matters be | eft to those with
the necessary mandate. It concluded that the work should be carried out in a harmonious
manner so that the mutual mandates of each forum be respected.

171. Inthe course of the discussion, the Chairman stated that he intended to give the floor to
non-governmental organizations before the list of government speakers had been exhausted,
and asked whether this would be acceptable. The Delegation of Brazil supported the
proposal. The Chairman stated that this exception to the normal rule of precedence of
speakers was entirely due to the specia character of the issues under discussion procedural
step was due to the fact that the issue was of particular concern for many non-governmental
organizations and that this deviation from the normal rules of precedence of speakers was due
to the special nature of the subject matter under discussion and neither could nor would in any
way be seen as a precedent.

172. The representative of the Pauktuutit Inuit Womens Association stated that it was
speaking on behalf of a number of Indigenous ad-hoc observersincluding the Arctic
Athabaskan Council, the Assembly of First Nations, the Call of the Earth Circle, the Canadian
Indigenous Biodiversity Network, the Indigenous Peoples Biodiversity Network, the Kaska
Dena Council, the Pauktuutit Inuit Women's Association, and the Tulalip Tribes of
Washington. It requested recognition by the Committee that, just as Member States' opinions
were rich and diverse, so too were the views of Indigenous Peoples. It hoped that its
intervention would compliment those of its Indigenous brothers and sisters, but stated that it
did not presume to speak on their behalf, since their views were as diverse as their traditional
territories of origin. The representative continued by stressing that Indigenous Peoples must
be integrally involved in the development of the future work and mandate of the Committee.
It asserted that Indigenous Peoples’ contributions to the Committee’ s work were absolutely
necessary to the development of valid, accepted and credible instruments that may protect
Indigenous TK and TCEs. Practical implementation of any models, guidelines and
recommendations devel oped by the Committee, norm setting or otherwise, would require a
process in which Indigenous Peoples were al mutually invested. In relation to theissue of an
internationally binding regime, the representative stated that many Committee participants
clearly considered it premature to move forward to negotiations without the devel opment of
an informed understanding of what that regime might entail. He agreed with such views, but
stated that such reluctance should not prevent further analysis and discussions, and that he
supported the negotiation of norm setting instruments for the protection of TK and TCEsin
the appropriate UN fora and at the appropriate time. This position was based on the
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fundamental principle of prior informed consent: ‘prior’ in that analysis must be done before
proceeding forwards; ‘informed’ in that a knowledgeable understanding of the framework of
abinding instrument was necessary (since, in practical terms, this meant that the high quality
work being conducted by the Secretariat should continue forwards, the representative
confirmed that it strongly supported the extension of the mandate of the Committee); and
‘consent’” meant that once the Committee had an informed perspective, and only at that point,
the representative would be in aposition to exercise its discretion whether to participate in
substantive negotiations. The representative concluded by stating that an internationally
binding regime must be approached in an informed and thoughtful manner. An accelerated
process would not necessarily produce the strongest instrument for the protection of TK. The
representative stressed that meaningful and effective participation of Indigenous Peoples was
absolutely imperative to the Committee’ s further work and, in particular, involvement by
Indigenous women knowledge holders. Parallel processes relevant to TK were being carried
out in anumber of other fora, including the CBD, FAO, WTO, UNCTAD, WHO, UNESCO
and the Sub-Commission on Human Rights. In some of these fora, negotiations were
proceeding without any participation by indigenous peoples. The representative therefore
called upon WIPQ, in coordination with the Permanent Forum, to take an inter-agency focus
when addressing the protection of TK and suggested that at the next meeting of the inter-
agency support group this matter be debated as a matter of urgency. Further, whilst it seemed
that the majority of participants supported, in principle, the participation of Indigenous
Peoples in this Committee, it remained essential to move beyond mere principle and forward
to practice. Even with supportive statements and opportunities to speak in these meetings, the
representative stated that in his experience, Indigenous Peoples remain disempowered and
marginalized in the work of the Committee. In particular, few Indigenous observers have the
funding to attend meetings and the capacity to participate and, despite its best efforts, the
Secretariat has limited opportunities to include Indigenous perspectives into the documents.
Accordingly, the representative made the following suggestions to improve Indigenous
participation: integral involvement of indigenous peoplesin the development of the
documents; development of concrete capacity building measures, and funding for
participation in future Committee meetings, WIPO workshops, fact-finding missions and
other related meetings. In relation to future substantive work, the representative proposed that
the Committee should invite the Secretariat to conduct a comprehensive anaysis of the role,
scope and application of Indigenous laws, customs and traditions that protect TK and TCEs.
The Representative stated that, in its view, customary laws were part of alarger indigenous
legal framework. Indigenous law was a more appropriate term. In order to examine and
implement effective mechanisms for protecting TK, the Committee needed to develop an
informed understanding on the application of Indigenous laws and localized protections.
These laws should be incorporated or woven into the broad scope of protections of IP relating
to GR, TK and TCEs. Not only must there be a better understanding of the traditional legal
models that have been used by indigenous communities, but further analysis should also be
carried out of contemporary indigenous governance models that may be used or incorporated
into regimes for the protection of our IP. Such a marriage of Indigenous laws and existing IP
laws would enrich and inform the work of this Committee; the Committee should invite the
Secretariat to conduct a comprehensive analysis of the scope, application and use of Prior
Informed Consent, placing particular emphasis on inclusion of the perspectives and
experiences of Indigenous Peoples. The Committee should coordinate with other UN bodies
working in the field of non-IP related TK, such as human rights, cultural diversity and
biodiversity. In addition, the Committee should consider on-going funding to the Permanent
Forum, so as to ensure their on going participation in this forum and in other UN bodies that
deal with mattersrelating to TK. The Committee should invite the Secretariat to conduct
further detailed analysis on the scope and limits of the “public domain” and its inappropriate
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application to indigenous Peoples’ TK and TCEs. The Committee should investigate further
the issue of limitation periods for which a proprietary right can be held, and to whom the right
can be granted. Many of the principles of protection that are incorporated into current |P
protection mechanisms contemplate limited time frames for thisinformation. The nature of
TK isthat it is held by communities and is a culmination of generations of knowledge. Itisa
timeless knowledge. As such the time limited protections currently provided within many
existing IP regimes do not the meet the needs of TK holders. The representative therefore
invited the Committee to explore other options and approaches for TK which is communally
held by indigenous communities. The representative urged the expansion of guidelines and
mechanisms to protect TK symbols, designs, dress, traditional names and other TCES from
unauthorized use by third parties, as defined by indigenous peoples themselves. Such
harmonized guidelines could be used by IP organizations and patent and trade officers to
apply consistent standards that provide both defensive protection from misappropriation of
indigenous knowledge and positive protection from unauthorized access and use by third
parties. The Committee should consider continuing the exploration of options to protect
indigenous IP relating to the following matters: culturally offensive trademarks; protection
for clothing and textiles of indigenous communities; indigenous, tribal and clan names;
traditional utilization of medicinal plants and therapies; sacred objects; symbols of cultural
and spiritual significance; and TK provided or incorporated in the national legislative and
regulatory processes. Further analysis should be carried out of existing sui generisregimesin
an effort to provide examples of best practicesin relation to the abovementioned matters.

173. The representative of the Inuit Circumpolar Conference noted that the misappropriation
of Inuit culture and IP was an urgent matter. The Inookshook rock formations that mark
places on Inuit land have been used by large pharmaceutical companies as a symbol to sell
their products. Such use interfered with who the Inuit were and what they stood for. There
may come atime when the general public would relate to the Inookshook to the company
behind it, and not to the Inuit culture. The representative said that current IP systems were
inadeguate to protect TK and TCEs, yet that customary laws were not applied. The
representative said ownership was a distinct concept under Inuit culture and IP and explained
that, in relation to Inuit songs, there was a sense of sacredness and that the lyrics or tune of the
song would be shared according to the originator’ srole in the family or community structure.
This was respected by the Inuit community. These types of customary practices and laws
must be acknowledged in some type of appropriate mechanism. Asto future work, the
Committee should, with the guidance of indigenous peoples, examine ways to revitalize
customary laws as an appropriate mechanism to prevent further misuse. The work should be
carried out at aregiona level. Further, amemorandum of understanding should be
established between WIPO and UNCTAD to work with indigenous communities on the
following issues: to determine the potential benefits of TK protection in meeting the trade
and development goals of those indigenous communities that pursue goals of economic

devel opment; and to examine the effects of misappropriation on indigenous communities.
Their work should be guided by Article 8(j) of the CBD and should be in collaboration with
the CBD. Finaly, indigenous participation should be increased at every level and the Inuit
should be recognized as a special group within the proposed eleven indigenous
representatives. In concluding, the representative stated that she supported paragraph 52 of
WIPO/GRKTF/IC/5/11 and that indigenous representatives to the Committee should be taken
from a broad geographical distribution, with respect to gender equity.

174. The Committee noted that the issue of a possible recommendation to the
Assembly on the mandate for the Committee for the 2004-2005 biennium was the
subject of extensiveinformal consultations.
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175. The Committee further noted that when the meeting resumed after those
consultations, the Delegation of Zambia had stated that, in the view of the African
Group, during that budget biennium the Intergovernmental Committee should draft and
present to the General Assembly alegally-binding international instrument to protect
genetic resources, traditional knowledge and folklore.

176. The Chair noted that, despite extensive informal consultations, the Committee had
not reached agreement on a recommendation for its mandate for the 2004-2005
biennium.

Participation of local and Indigenous communities

177. The Secretariat introduced document WIPO/GRTKF/1C/5/11, drawing attention to
various proposals for enhancing the participation of local and Indigenous communities in the
work of the Committee.

178. The Delegation of Zambia, on behalf of the African Group, underscored that the Group
had favored financial support for participation of local and Indigenous communities, and
agreed with the proposed scale of support and the proposed selection criteria. The Delegation
states that the African Group reiterated its position in the past session and stated that with
regard to issue of financing NGOs representing indigenous peoples, it agreed to the proposal
in accordance with the parameters to be decided on in cooperation with Member States. It
believed that funding should follow equitable geographic distribution, should not affect the
level of resources allotted to government delegates, and should be made in close consultation
with Member States of which the NGOs are originating, including consultations with regiona
and local groups. It cautioned against political and sociological statements and reminded the
Committee of the technical nature of the deliberations. It confirmed its availability for the
consideration of proposals to be made by local and indigenous communities with aview to
preserve TK from illicit appropriation, and with respect to the principles agreed to by the
international community dealing with the rights of local and indigenous communities. On the
specific issue of where the money comes from, for similar reasons it supported funding from a
voluntary fund, not direct or indirect funding from the budget. It referred to the document and
added that it would ensure that the support for government delegates remains firm. The
Delegation supported Option 2B which established that recipients be identified through
regional coordination with input from the relevant national governments. It added that this
was asimpler way as no new entity needed to be established with consequent less costs. The
Delegation added that the selection would ensure regional balance in the recipients and that
the recipients be limited to already accredited NGOs. The Delegation supported the general
proposals on enabling wider access to NGOs as contained in paragraph 49 of document
WIPO/GRTKF/IC/5/11. Concerning financial support, it supported the proposed scal e of
support (paragraph 51), and the criteria for selection (paragraph 52). Concerning source of
the funds, it supported the creation of avoluntary fund (paragraph 53) and the regional
coordinators making the selection (paragraph 54), with the assistance of the Permanent Forum
on Indigenous Issues as discussed in the main body of the document.

179. The Delegation of the Philippines, on behalf of the Asian Group, expressed support for
the voluntary fund, with the funding mechanism and selection undertaken in close
coordination with Member States. The primacy of Member State governments should be
integral to the selection process.
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180. The Delegation of Venezuela cited a declaration made by the Consejo Nacional Indio
de Venezuela on behalf of the indigenous peoples of Venezuela, which had requested the
Government of Venezuelato include a minimum of two member representatives, elected by
the Consglo Nacional Indio de Venezuela, on national delegations taking part in international
negotiations that affect them thus guaranteeing multiple prescence and that was supported in
all resolutions of the United Nations. The Delegation agreed with the measures for enhancing
involvement set out in paragraph 10 of the document, noting that Venezuelahad a
constitutional mandate to include indigenous representatives in national delegations as well as
suppored paragraph 16 and 20. The Delegation supported Option 1 (additional financing
from the current WIPO budget. The Delegation aso lent support for the creation of aweb
page and assi stance to the Permanent Forum, and agreed with the proposal for indirect
funding through additional funding for Member State delegations. Voluntary contributions
would also be welcome, but this might limit the level of support, soif it were achoice
between sources of funds, WIPO regular funds should be used. Venezuela supported the
principlesin paragraphs (ii) and (iii) in paragraph 44 and the proposed selection criteria of
paragraph 52 especialy point (€), with strong emphasis on representatives living in their own
community. The Delegation concluded by citing the declaration of indigenous people in
which they had expressed total disagreement with the protection of TK through traditional 1P
mechanisms; they were concerned that TK would be transformed into IP assets and that this
would lead to the marketing of their resources;, and finally emphasized that it would be
difficult to support the continuation of the Committee if it was without afocused function to
develop a special mechanism of protection for TK.

181. The Delegation of Italy, on behalf of the European Community and its Member States,
confirmed the importance fo ensuring the involvement of indigenous and local communities
in WIPO'swork. Inthisregard, it stated that it was important to stress that the European
Community and its Member States were implementing as appropriates most of the
mechanisms proposed to facilitate the participation of indigenous and local communities.
Concerning the crucia issue of financia support, it stated the European Community and its
Member States believed that the participation of indigenous and local community should be
assured option 2 described in document WIPO/GRTKF/IC/5/11. The Delegation stated that
the European Community and its Member States, felt that this option could offer the most
suitable and flexible solution to thisissue. Inthisregard, it added that the European
Community and its Member States werein favour of a Voluntary Fund based on a
straightforward and low cost mechanism, which at the same time could also ensure the
maximum level of transparency and objectivity in the management of the Fund. Concerning
the selection criteria, the European Community and its Member States thought it was
important to secure as far as possible a broad geographical distribution.

182. The Delegation of Switzerland voiced support for enhanced participation, asit was
crucia for the work of the Committee which directly concerned these communities.
Switzerland affirmed that it accepted the principle that WIPO should fund NGO participation
in the work of the Committee, and had supported this in the WIPO program and budget
process. Funding should comply with three criteria: low overheads and administrative costs
(so funds would support as many representatives as possible), representati ves nominated
directly by communities themselves, and balance between regions.

183. The Delegation of Indonesia endorsed the statement by the Delegation of the
Philippines on behalf of the Asian Group, and stressed that it laid great value on the
information provided by local and indigenous communities concerning the issues covered by
the Committee. Indonesiawas a member of other IGOs which dealt with problems relating to



WIPO/GRTKF/IC/5/15
page 69

the rights of local and indigenous communities, such as the CBD, the FAO and UNESCO,
and looked forward to continuing effective consultations between these organizations and
WIPO. The Government of Indonesia had established a working group consisting of experts,
officials and representatives of local and indigenous communities, to discuss and feed into
national policy concerning GR, TK and folklore. On funding of NGOs, the Delegation
associated itself with other WIPO Member States who had agreed with the principles that
should be applied, as set out in paragraph 26 of the document. The Delegation distinguished
between national and international NGOs, and suggested that national NGOs should be given
priority because they had a direct influence on the preservation of GR, TK and folklore and
also suffered the most from misappropriation. The WIPO Secretariat should consult with the
existing UN Voluntary Fund concerning the financial assistance it provides for international
NGOs. Member States, through respective regional coordinators, should be consulted on the
selection of NGOs that require funding. Selection and capacity of participation of national
NGOs should be decided in accordance with their wishes, and as agreed by their respective
governments.

184. The Delegation of New Zealand said that enhanced participation was crucial to the
success of the Committee, since any solutions reached must meet the needs of these groups.
Indigenous and local communities should be part of government del egations and should
participate in expert panels and presentations to sessions of the Committee so all Member
States could learn from their perspective; their perspectives should also be published on the
WIPO web site. Committee materials should be made availablein local languages to enhance
the flow of ideas, and in hard copies as internet access was often difficult for communities.
Involvement in the devel opment and distribution of documents should not be limited to
accredited observers. The Delegation observed that all Member States agreed that enhanced
participation was important, as shown in the accreditation process: this allowed for diverse
inputs, capacity building, reporting back to communities, and take-up and field-testing of
materials such as the toolkit. Funding was important as it was very difficult otherwise for
these communities to take part. Government funding limited representation to those groups
approved or sanctioned by the government, so New Zealand supported independent funding.
The costs of avoluntary fund would limit funding for participation, and a voluntary fund may
not guarantee enough resources for eleven participants to attend. Hence direct funding should
be preferred.

185. A member of the Delegation of Denmark, speaking for the Greenland Home Rule
Government, stated the importance of the human rights processes of the UN, the consultation
procedures of the Nordic Fora of the European Community and the Arctic Council. The
Delegation supported the idea expressed by the Inuit Circumpolar Conference of securing the
rights of indigenous peoples. It preferred asimple and cost-efficient mechanism for funding
which would a'so allow indigenous peoples ad hoc observer status in the Committee. It noted
that there were approximately a dozen of well-established indigenous peoples organizations
that were accredited to the Committee. The Delegation suggested that these organizations
could play akey rolein identifying beneficiaries of grants and implementing the selection
criterialisted in document WIPO/GRTKF/IC/5/11. The cost involved in the consultation and
identification of beneficiaries could be kept at a minimum by putting the list on a closed
WIPO webpage which would be accessible only to the members of this indigenous advisory
team. The advisory team could forward their recommendations for the beneficiariesto the
Secretariat. Based on the recommendations of the advisory team and the Secretariat,
preferably in consultation with the Chairman, decisions could be taken. Thisway, the
Delegation suggested, indigenous peoples would have arolein the selection of the
beneficiaries.
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186. The Delegation of Japan stated that the participation of indigenous people and
representatives of local communities would be beneficial, since interventions based on actual
knowledge and experience were indispensable for substantive discussion. Committee
discussions should be consistent with the discussions among indigenous people, since they
were closely linked with the issues under discussion. Regarding the Permanent Forum, the
Delegation supported the invitation to the members of the Forum and thus supported
subparagraphs (b) to (e) of paragraph 20 of document WIPO/GRTKF/IC/5/11. Regarding
subparagraphs (d) and (e) the Delegation sought clarification regarding the financial
implications. The Delegation considered it extremely important to invite and encourage the
participation of indigenous peoples as far as possible. The Delegation did not have any views
on the number of funded indigenous peoples and suggested that the Committee should first
discuss the source of funds and then discuss the number of funded participants. The
Delegation did not support indirect funding and therefore favored option two, namely the
establishment of aVoluntary Fund. The Delegation supported selection of beneficiaries based
on the regional coordinators.

187. The Delegation of Panama urged that the funding mechanisms should be agreed without
delay and supported option two. It felt that the selection should be done in cooperation
between the State and indigenous peoples. It therefore supported subparagraphs (ii) and (iii)
on page 16 and paragraph (€) on page 19. The Delegation thanked the Government of Spain
for the support which the Government of Panama had received from the Government of Spain
and introduced an indigenous lawyer, who reported on the application of Law 20 of Panama
to TK within Panama. He concluded that the Committee should make avail able genuine
mechanisms for indigenous peoples’ participation which for him meant the creation of a
voluntary fund. He urged that WIPO give afollow-up to Law 20 since the Kuna people
registered the Molafor IP protection under the Law on November 25, 2002. It was how
necessary to create a collective rights organization to collect the resulting royalties from
companies both nationally and internationally. He proposed that Panama could be a pilot
project for the registration and recording of collective rightsin TK through the example of the
Mola. In closing, he quoted a Kuna leader who had stated that indigenous peoples wished to
contribute in the construction of ajust world for future generations by recognizing that human
beings were arainbow of different peoples.

188. The Delegation of the United States of America strongly supported the participation of
indigenous communities in the work of the Committee. It noted that a member of an Indian
tribe was able to serve as a non-governmental advisor to the Delegation during the present
session of the Committee. It further welcomed the participation of the UNPF and accredited
indigenous peoples’ organizations. It raised questions however about the voluntary funding
proposals, particularly if such a Fund were administered by WIPO. It stated its understanding
the voluntary funding proposals would not implicate regular budgetary funds and expressed
its concern about the administrative costs of such afund and about how such a fund would be
managed, invested and audited, and how the set of selection criteria might be applied in
practice. It foresaw difficultiesin having NGO representatives selected by an
intergovernmental organization for funding at these meetings. It imagined the need for an
appellate process for the purposes of due process as well as the need for a newly staffed office
in the Secretariat to undertake these responsibilities. It foreshadowed that it would be very
concerned to see the funds of WIPQO diverted from its activities to pay for such activities. It
advocated a more efficient way of facilitating indigenous participation, namely for donors to
contribute directly to an NGO or for donor countries to include representatives of indigenous
peoples on member state delegations. It suggested that donors establish and administer a
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voluntary fund among themselves. It indicated its willingness to consider the establishment
of avoluntary fund, established and administered by the existing UN Indigenous Peoples
Voluntary Fund. With respect to the selection criteria proposed in document
WIPO/GRTKF/IC/5/11, it supported al the criteria. It summarized that it would be willing to
explore with the aforementioned voluntary fund proposals how they could be best used to
support participation in the Committee.

189. The Delegation of Mexico introduced Mr. Carlos De Jesus Algjandro, Generdl
Co-ordinator of the National Indigenous Assembly, who represented indigenous peoples of
Mexico. Mr. De Jesus Algjandro appealed for recognition of the concept of “indigenous
peoples’ which was recognized by Heads of State at World Summit on Sustainable
Development (WSSD). He emphasized that the direct and equal participation of indigenous
peoples was essential. He felt that indigenous peoples representation in the Committee was
still insufficient and demanded full and direct participation. He felt that it was necessary for
the indigenous peoples not to speak through third parties, such as national delegations. He
urged WIPO to give full guarantees for the full participation of indigenous peoples. A full
participation should be fully recognized as in Convention 169 of the ILO. He stressed that
participation mechanisms should be devel oped together with UNESCO, FAO and the CBD,
where work on indigenous peoples was currently under way. He recalled that the World
Summit on Sustainable Development had already recognized indigenous peoples and the
value of its TK. Heinformed the Committee with concern that there were already cases of
biopiracy in Mexico which the indigenous peoples of Mexico had not been able to stop.

190. The Delegation of Canada proposed options for funding of indigenous peoples and
considered the degree of inclusion of indigenous peoples as part of the successes of the
Committee. It supported the optionsin paragraph 49 and encouraged the Secretariat to
integrate as many indigenous representatives as possible. On the second group of proposals
for financing, it expressed caution on the use of funds from WIPO. It expressed concern
about some WIPO meetings in other areas being cancelled in other areas because of limited
funding. It proposed atwo track approach: first, it supported full and direct funding from the
WIPO budget for two members of the Permanent Forum, and, second, it proposed that the
Voluntary Fund for Indigenous Populations to be responsible to put in place afund that would
help indigenous peoples come to WIPO. This, the Delegation suggested, may require a
recommendation from WIPO that ECOSOC amend the terms of reference of the existing
Fund, but it would keep WIPO out of the task of the selection criteria and the administration
of the Fund. The Delegation left it open that there may be potential to have either of those
options implemented between WIPO and the Permanent Forum. It suggested that donors
would be able to require that their donations be conditional upon their use for the WIPO
forum. In closing, the Delegation suggested that further down the road of this process the
question of direct funding should be revisited.

191. The Delegation of Colombia considered the participation of indigenous peoples
fundamental and a sine qua non condition for the development of any normsin thisarea. It
endorsed the financia assistance of indigenous organizations with understanding that it would
not restrict the participation of government representatives particularly from devel oping
countries. Regarding the selection criteriait suggested to use the criteria contained in the
document under consideration as well asregional selection criteria. The Delegation
considered that the Committee should establish coordination with Permanent Forum. It
suggested that WIPO must consider within its budget policy the direct funding of indigenous
participants. The options 2 and 2(a) could be mechanisms which could contribute to the
participation of indigenous peoples.
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192. The Delegation of Brazil agreed with the proposals in the document under consideration
and considered that the participation of indigenous peoples in the Committee should be
funded by WIPO. It noted that the Delegation included indigenous representatives. It
considered that indigenous and local non-governmental organizations should be funded by
WIPO. Asto the source of fundsit favoured option 1. It considered eleven representatives
too small anumber to ensure sufficient indigenous representation. It remained open to
discuss compromise solutions between options 1 and 2.

193. The Delegation of Spain reported that, within an agreement between the Spanish and
Panamanian Patent Offices, atraining seminar on “Patents and Biodiversity” would be held in
the near future in order to train people on patents and biodiversity. The Seminar would cover
both natural products patents and biotechnology patents, with the objective of explaining
differences between the two.

194. The Delegation of Turkey made preliminary comments concerning thisissue. The
Delegation shared the views expressed by the Delegation of Japan and the Delegation of the
United States of America on the issue of funding participation out of the WIPO budget. The
Delegation commented that Turkey recognized the importance of the participants of
indigenous peoples and therefore highly favoured their participation in the Committee
meetings. It proposed to promote the participation of indigenous peoplesin the context of
national delegations. If that were not possible, the Delegation would choose option 2. It
suggested that the selection criteria should be transparent and clear and the State should play a
key rolein the selection process.

195. The Delegation of Nicaragua considered that the Committee should move to the
establishment of norms. It considered it adequate to have a webpage as expressed in
paragraph 16 of the document. It suggested that the members should commit themselves to
have a complete mailing list of indigenous peoples. It agreed fully with the criteria set out in
paragraph 35 and stressed subparagraph (vii). Regarding funding it preferred option 2(b).

196. The Delegation of Norway stated that the participation of indigenous and local
communities was importatn, not just in order to give representatives a possibility to
participate in the work of the Committee but aso because the representatives provided
valuable insight and had first hand experience on the issues discussed. It was of the opinion
that several points should be taken into consideration when deciding on how such funding
should be provided, and added that in order to facilitate the independance of the
representatives, it was preferable that their participation was directly financed. The
Delegation stated that indirect financia assistance was and should be an important
supplement, however, the main focus of the financia assistance should be direct financing. It
stated that as the Permanent Forum had shown, the choice of representatives could be handled
by those concerned and that this was the preferred solution. While financial mechanisms
established by other organizations certainly could and should be looked upon for inspiration,
it stated, the solutions found el sewhere need not prejudice the solution needed and likewise,
the solution found in relation to the Committee should be regarded as context specific and be
without prejudice to other Committees or organizations. Taking into account the particulars
of the Committee and WIPO, it was of the opinion that the preferred solution would be to
provide financial assistance through the regular budget. The Delegation concluded by
emphasisng the importance of the participation of indigenous and local communities and the
need for finding a solution on thisissue.
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197. The Delegation of Egypt stated that, with regard to the future work of this Committee,
the mission entrusted to the Committee is to lay down conditions for the international
protection that are just and equitable. The Delegation reaffirmed that: an internationally
binding instrument would be needed; a precise schedule for the elaboration of the instrument
was necessary; and there was no objection to the Committee continuing its work provided
that at the end of the day it could arrive atan internationally binding instrument.

198. The representative of the Secretariat of the Permanent Forum on Indigenous Issues drew
the Committee’ s attention to the relevant outcomes of the first and second sessions of the
Forum concerning TK and IP. In relation to the first session of the Forum, the representative
noted a general recommendation that participation by the Forum and Indigenous Peoples and
their representative organizationsin all matters of interest to them, including relevant working
groups and annual sessions. It then highlighted the following specific recommendations from
thefirst session: paragraph 20 (human rights) under which the Forum requested the
Committee to extend an invitation to members of the Forum to participate in its sessions
(which recommendation was being considered at the fifth session of the Committee);
paragraphs 26, 27(c) and 29 (education and culture) in which, inter alia, the Forum
recommended that WIPO, UNESCO, the CBD, UNDP and FAO should hold atechnical
workshop with Forum members, representatives of States and indigenous peoples and nations
in order to promote models for environmental and sustainable development governance. As
to the second session of the Forum, the representative noted document E/C.19/2003/0OL/.14
(Recommendation 10, paragraph 13) in which the Forum expressed the wish that the mandate
of the Committee should have as a clear objective the continued devel opment of mechanisms,
systems and tools that protect GR, TK and TCEs at national, regiona and international levels.
The Forum affirmed its willingness to contribute to the work of the Committee and to play a
consultative role and urged the Committee to assist two Forum members to participate
systematically and effectively in the process by establishing a specia fund; paragraph 14, in
which the Forum recommended that WIPO should undertake a study, in collaboration with
Forum members, on the use of indigenous knowledge relating to medicinal plants and
resources, the commercialisation of such knowledge and an assessment of how indigenous
communities might benefit from such knowledge; Recommendation 11; paragraph 15;
E/C.19/2003/L/17 - Recommendation 2, paragraph 2 in which the Forum recommended that
WIPO co-operate, where relevant, with other UN bodies; Recommendation 3, paragraph 3 in
which the Forum called for indigenous participation in the work of the Committee to be
enhanced through, inter alia, the greater use in the work of the representative of position
papers, case studies and information materials reflecting community experiences and
perspectives and the funding of representatives of indigenous peoples and local communities
in future sessions of the Committee. The next stage was for members of the Forum to
prioritise the recommendations, and to open negotiations with agencies concerning
implementation. The Forum stood prepared to work closely with WIPO on matters of mutual
interest.

199. The representative of the Indian Movement Tupaj Amaru stated that the international
community owed an enormous outstanding debt to indigenous peoples. Given the amount of
wealth that had been taken from indigenous peoples over the last 500 years (especidly in the
Andean Region), it was unacceptable to state that there was no money to fund indigenous
participation in the Committee. The representative cited the Johannesburg declaration, which
stated that, as the guardians of TK and Folklore, indigenous peoples should participate fully in
all aspects of life. Further, the representative stated that he could not accept that indigenous
participants should form part of government del egations since that was paternalistic. No
government, other than possibly those of Venezuela and Cuba could state that they truly
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represented their indigenous peoples. Nor could he accept that governments should nominate
indigenous representatives to participate in the Committee; such representatives must
participate independently. In concluding, the representative mentioned two current UN
mechanisms for funding of indigenous participation, namely, the VVoluntary Fund for
Indigenous Peoples and the Fund for the International Decade for Indigenous Peoples. He
stated that these had a Group of Advisors which carried out an independent analysis of the
candidates. A similar system should be set up for WIPO. There should be no government
interference in this system. The criteria should be whether the candidate properly represented
a community and whether he or she had sufficient knowledge of the indigenous issues and
problems, especialy IP rights. Financing should come from the regular budget of WIPO.
The Permanent Forum on Indigenous Issues should be invited, but since it had its own budget
and did not deal with IP issues, it should not be funded. Finally, the Committee should
recommend to the General Assemblies that indigenous organizations and NGOs should be
given permanent status as observers to al WIPO meetings.

200. The representative of the Health and Environment Program stated that the title of this
document should be amended to read “ Participation of NGOs, local and indigenous
communities.” Regarding the approach adopted in that document, the representative stated it
supported the drawing up of avoluntary fund with expanded support for NGOs, or through
the general operating funds of WIPO. The representative further stated that the selection and
accreditation mechanisms for NGOs should be like that of other UN organizations.

201. The representative of the Saami Council thanked the Chairman of the Committee for
showing flexibility in allowing the NGOs to speak at this stage. The representative supported
the ongoing mandate of the Committee, and in particular the possible establishment of
sub-groups focusing on specific areas. It stated that, initsview, in most of the areas surveyed
by the Secretariat, there now existed sufficient information to proceed forwards from the
information gathering stage to concrete action. As to the future mandate of the Committee,
the representative draw attention to the Report of the second session of the Permanent Forum
(E/C.19/2003/22), which called on the Committee to have as a clear objective, “the continued
devel opment of mechanisms, systems, tools that adequately protect GR, TK and TCEs of
indigenous peoples at national, regional and international levels’. In this context, the
representative called on the Committee to start elaborating upon sui generis systems for
defensive protection of GR, TK and TCE currently regarded to be within the so called public
domain, at |least as regards uses that falsely suggested a connection with an indigenous people,
or which were derogatory, libellous, defamatory, offensive or falacious. The representative
continued by noting that several participants had highlighted the important role that
customary laws played with regard to GR, TK and TCEs. The representative said that it
firmly believed that many of the problems discussed in the Committee could find answers if
disputes over the acquisition, use etc. of indigenous peoples heritage were resolved in
accordance with the customary laws of the indigenous peoples or others concerned.
Accordingly, inits future activities, the representative urged the Committee to explore the use
of non-1P approaches for protection of GR, TK and TCEs, asindicated by paragraphs. 22

and 58 (xi) of document WIPO/GRTKF/IC/5/12. In addition, the representative called on
WIPO to cooperate closely with other relevant UN organizations with regard to the protection
of GR, TK and TCEs, in order to ensure that the work within the Committee did not pre-empt
processes addressing these issues from others than the IP angle. In this context, the
representative called upon the Committee to cooperate and consult constructively with the
Permanent Forum and urged the Committee and WIPO in general to carry out the tasks
requested by the Forum, in cooperation with the Forum and other relevant bodies. Moreover,
the representative urged WIPO and the Permanent Forum, in collaboration with other relevant
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UN organizations, such as the CBD, the High Commissioner for Human Rights, the FAO and
UNESCO, to commence work on an international binding legal frame-work for the protection
of GR, TK, and TCEs, which catered for the holistic nature of indigenous knowledge systems.
Such work must clearly be carried out with the full and effective participation of indigenous
peoples. Inrelation to indigenous participation in the Committee, the representative stated
that it was very pleased to see that the awareness of indigenous issues within the Committee
has increased considerably as the work of the Committee had proceeded. Interventions, as
well as the Secretariat documents, have increasingly come to reflect that indigenous peoples
are the major stakeholders with regard to GR, TK and TCEs. However, the representative
was still concerned by the lack of adequate indigenous representation in the Committee and
reminded the Committee that this issue had been under discussion since its second session. It
stated that it was more than time to make a decision on thisissue. Accordingly, the
representative expressed support for Option 1 outlined in paragraph 39 of document
WIPO/GRTKF/1C/5/11, which proposed that indigenous participation in the Committee
should be provided for by the regular budget of WIPO. However, should it not be possibleto
agree on funding through the regular WI1PO budget, the representative stated that it could
accept the establishment of avoluntary fund, designed in line with Option 2A. The
representative stated that it was flexible as to the design of that fund, so long as there was no
government involvement in the selection process, as suggested in Option 2B. Such a solution
would be unacceptable. The representative further underlined that should WIPO member
states opt for Option 2, it must be with the understanding that they would contribute to the
fund. Asto the selection process, the representative supported the proposal that the
beneficiaries of the funding would represent a vast geographical distribution. In this context,
the representative suggested that WIPO respected the division into regions that the indigenous
peoples themselves had agreed on, i.e. Africa, Asia, Eastern Europe and the former USSR,
Latin America, North America, the Pacific and the Arctic. However, first there should be
action and the representative urged the Committee to make a decision on thisissue now. The
representative also drew the attention of the Committee to paragraph 3(i) in document
WIPO/GRTKF/1C/5/11 where reference is made to the inclusion of indigenous
representatives in government delegations to the Committee. It commended countries such as
Denmark, which included a representative from the Arctic region in its delegation, and New
Zedand. The representative highlighted the important role that the Permanent Forum could
play with regard to facilitation of a cohesive approach towards GR, TK and TCEs. It
therefore supported all of the proposals outlined in paragraphs 20 of document
WIPO/GRTKF/IC/5/11, in particular 20(b). It concluded by stating that an interactive
cooperation between the Forum, the Committee and the Secretariat was necessary to ensure
that the particular situation of indigenous peoples were given adequate consideration in the
future sessions of the Committee. It also strongly supported the funding of the Permanent
Forum participation in this process and stressed that the Forum was not a body representing
indigenous peoples, but a body responsible for indigenous issues within the UN system. It
was made up of indigenous and government representatives, with the aim of ensuring that
indigenous issues should find their place in the UN system. The Permanent Forum was
therefore not a representative of indigenous and local communities, and proposals suggesting
that it should be funded as such were uniformed and unacceptable.

202. The representative of the Tebtebba Foundation stated that the misappropriation of GR
continued, especialy in the developing world. In relation to the future work of the
Committee, she proposed that more studies should be undertaken on the relationship between
customary laws and existing I P systems of protection, and appropriate systems for TK holders
should be identified. In addition, studies should be undertaken on the extent of bio-piracy
currently taking place and on the standards of patentability of WIPO member states, which
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allow for bad patents which permit the misappropriation of GR. Regarding the norm setting
process, the representative stated that negotiations should start on the creation of international
frameworks for the protection of GR and TK. The representative referred to other
proceedings where there had been inter-institutional co-operation, such as the Rotterdam
Convention on PIC Procedures for Certain Hazardous Chemicals and Pesticides which was
jointly undertaken by UNEP and FAO. In relation to the funding of indigenous participants,
the representative stated that she was currently the chair for the UN Voluntary Fund for
Indigenous Populations. This had been very effective in involving indigenous peoples and in
maintaining its independence from governments. This principle of independence should be
re-iterated. The fund should not only be used to support participation in this Committee, but
also in other WIPO Committees relevant to indigenous peoples. Finally, WIPO should work
together with other UN agencies working in the areas of GR, TK and TCEs and should meet
with these bodies to address these issues collectively.

203. The representative of the Fundacion Nuestro Ambiente (FUNA) stated that the
indigenous community should choose their representatives, and that careful consideration
should be given to the appointment procedure. Asto the role of the Committee, it should
urgently tackle the issue of bio-piracy. Indigenous peoples affected by such bio-piracy should
participate in the Committee. Such participation may encourage the documentation of TK,
since the indigenous participants would realise how such documentation may help to protect
and preserve their knowledge. It may aso motivate member states to pay more rapid
attention to the issues under consideration, and may encourage the development a binding
legal international instrument.

204. The representative of the Foundation for Aboriginal and Islander Research Action
(FAIRA) reminded the Committee that indigenous peoples rights to IP were in the process of
being finalized in a Declaration on the Rights of Indigenous Peoples and that Articles 12, 14,
24 and 29 referred to these rights.  The representative welcomed the ongoing work in WIPO
on theissues of GR, TK and TCEs, including whatever might be agreed regarding standard
setting; he specifically asking that in the Committee’s report to the General Assemblies,
mention should be made of the International Decade of 1ndigenous Peoples (which endsin
2004) as being part of the motivation to continue the work of the Committee and to encourage
indigenous participation; he stated that he looked forward to having an opportunity at the
next session of the Committee to assist in setting the agenda; he expressed support for the
voluntary fund and stated that many indigenous peoples did not have the means to attend
international meetings, but nonethel ess should be heard in such fora. It was therefore
important to include indigenous peoplesin State delegations. In its future work, the
Committee should specialize on particular topics. There should be more joint activities
between WIPO and the Permanent Forum, especially regional activities and consultations
with indigenous peoples. There should be more sub-meetings and workshops that indigenous
peoples could participate in. Papers should be devel oped and experts used to provide
participation by indigenous peoples; and that web-based information should continue to be
provided. The representative concluded by stating that the issue of resources would clearly
need to be considered by both WIPO and the Permanent Forum. He hoped that in all cases
proper consideration would be given to the disadvantages i ndigenous peoples faced when
participating in international activities.

205. The representative of the Métis Council (MNC) expressed its support of the
Committee’ s efforts to find suitable mechanisms to recognize, respect and protect the TK of
indigenous peoples, and added that the mechanism selected to achieve this objective was less
important as long as the objective was fairly achieved. The representative urged the Member
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States to recommend to the General Assembly the continuation of the work of the Committee.
The representative submitted a document entitled, “Indigenous Involvement in Environment
and Resource Management - Research, Education, and Business Development”, to the
Committee which resulted from a study undertaken in Canada and which now formed the
basis of aproposal to take the study further. The representative stated that through
cooperative efforts with universities and national government funding, on the ground
initiatives aimed at enabling Indigenous communities to research, compile, database, store,
disseminate, share and protect their TK was possible. The representative added that the work
of WIPO would assist in setting standards and ethical guidelines for the ownership, use and
databasing of TK.

206. The Committee noted that there was an unanimous view that the participation of
local and indigenous communities was of great importance for the work of the
Committee and that all appropriate measures should be undertaken to facilitate that
participation. It was considered that Member States should make every effort to include
representatives of these communitiesin their national delegations. It was aso
considered that both WIPO and Member States should increase their effortsto
implement the practical measures for enhancing participation as set out in paragraphs 10
and 11of the document under discussion.

207. The Committee agreed that the Secretariat should establish aweb site for
publishing submissions by NGO observers, particularly those representing local and
indigenous communities, on issues relating to the issues under the discussion in the
Committee.

208. Asregardsthe source of the funding of participation of local and indigenous
communities, the Committee noted that there was no consensus reached. Most

del egations who spoke, however, favoured funding on the basis of a voluntary fund
scheme. Inview of the differing opinions expressed concerning such a scheme, the
Secretariat would, before the next meeting of the Intergovernmental Committee or any
other body with similar tasks, further develop, in consultation with existing funding
programs, a proposal for avoluntary fund and transparent selection mechanisms for
funding the participation of representatives of accredited indigenous and local
organizations, based on the principles set out in the document and the issues raised
during the session.

209. The Committee further noted the view expressed by delegates that the Secretariat
should facilitate the participation in the work of the Committee of the Permanent Forum
on Indigenous Issues in the ways mentioned in paragraph 22 of the document under
discussion, and should develop proposals for the funding of two members of the Forum
at future sessions of the Committee or any similar body. Reservations expressed by a
number of delegations in this respect, stating that WIPO funding from the regular
budget should be made available only for representatives of Member States, were also
noted by the Committee.

ITEM 8: ADOPTION OF THE REPORT

210. The Committee reviewed the draft report (circulated as document
WIPO/GRTKF/1C/5/15 Prov.) and adopted it as the final report of the session, including the
summaries and conclusions of the Chair in English, French and Spanish, subject only to any
notification by participants of the Committee to the Secretariat of amendments or corrections
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required to the summary of their own interventions as recorded in WIPO/GRTKF/IC/5/15
Prov. The Chair noted that such amendments or corrections should be provided as soon as
possible, to ensure timely conclusion and availability of the report in the Committee’ s three
working languages.

ITEM 9: CLOSING OF THE SESSION
211. The Chair closed the Fifth Session of the Committee on July 15, 2003.

[Annex follows]
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Agriculture, Fisheries, Forestry, Canberra

Peter LAWRENCE, Executive Officer, International Intellectual Property Section, Office of
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QIAO Dexi, Director Generad, International Cooperation Department, State Intellectual
Property Office (SIPO), Beijing

GAO Si (Ms.), Division Director, National Copyright Administration of China (NCAC),
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SONG Jianhua (Ms.), Division Director, Legal Affairs Department, State Intellectual Property
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Property Office (SIPO), Beljing
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COSTA RICA

Jorge Alberto CABRERA MEDAGLIA, Asesor Legal, Instituto Nacional de Biodiversidad
(INBIO), San José

Algjandro SOLARIO ORTIZ, Ministro Consgjerp Mision Permanente, Ginebra

COTED'IVOIRE
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Irena SCHMIDT (Mrs.), Legal Expert, State Intellectual Property Office, Zagreb
SlavicaMATESIC (Mrs.), State Intellectual Property Office, Zagreb

Josip PERVAN, First Secretary, Permanent Mission, Geneva
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EmiliaLaraDIAZ (Sra.), Subdirectora General, Oficina Cubana de la Propiedad Industrial

(OCPI), LaHabana

DANEMARK/DENMARK

Martin KY ST, Specia Advisor, Ministry of Culture, Copenhagen

Niels Holm SVENDSEN, Senior Counsellor, Danish Patent and Trademark Office,
Copenhagen

Erik HERMANSEN, Chief Advisor, Danish Patent and Trademark Office, Copenhagen
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Informacién Tecnol 6gica, Oficina Espafiola de Patentes y Marcas, Ministerio de Cienciay
Tecnologia, Madrid



WIPO/GRTKF/IC/5/15
Annexe/Annex, page 8

ETATS-UNIS D' AMERIQUE/UNITED STATES OF AMERICA

Linda LOURIE (Ms.), Attorney-Advisor, Office of External Affairs, Patent and Trademark
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Samantha ANDRADE CHAVARRIA (Sra.), Especiaista“A” en Propiedad Industrial dela
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Abdulla ORIPOV, Chairman, Uzbek Republican Copyright Agency, Tashkent
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PAYS-BAS/NETHERLANDS
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Leiden

Barbara SLEE (Mrs.), Researcher, Environmental Anthropology, International Law, Centre
for Environment and Agriculture, Leiden



WIPO/GRTKF/IC/5/15
Annexe/Annex, page 19

PEROU/PERU

Begofia VENERO-AGUIRRE (Sra.), Vice Presidenta, Sala de Propiedad Intelectual, Tribunal
del Instituto Nacional de Defensa de la Competenciay de la Proteccion de la Propiedad
Intelectual (INDECORPI), Lima

Algjandro NEY RA, Mision Permanente, Ginebra

PHILIPPINES

Raly TEJADA, Second Secretary, Permanent Mission, Geneva

PORTUGAL

Nuno Manuel DA SILVA GONCALVES, directeur, Cabinet du droit d’ auteur, Ministére de
la culture, Lishonne

José Sérgio DE CALHEIROS DA GAMA, conseiller juridique, Mission permanente, Genéve

QATAR

AbdullaQAY ED, Director, Copyright Office, Ministry of Economy and Commerce, Doha

REPUBLIQUE DE COREE/REPUBLIC OF KOREA

Kichul SUNG, Senior Deputy Director, International Cooperation Division, Korean
Intellectual Property Office (KIPO), Dagjeon

Y oung-ah LEE (Ms.), Deputy Director, Copyright Division, Ministry of Culture and Tourism,
Seoul

Chunwon KANG, Senior Deputy Director, Pharmaceuticals Examination Division, Korean
Intellectual Property office (KIPO), Dagjeon

Y oung-kuk PARK, Minister, Permanent Mission, Geneva
Jae-Hyun AHN, Intellectual Property Attaché, Permanent Mission, Geneva

REPUBLIQUE DEMOCRATIQUE DU CONGO/DEMOCRATIC REPUBLIC OF THE
CONGO

Fidede SAMBASSI, Minister Counsellor, Permanent Mission, Geneva
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REPUBLIQUE DOMINICAINE/DOMINICAN REPUBLIC

Isabel PADILLA (Srta.), Consgjero, Mision Permanente, Ginebra

REPUBLIQUE POPULAIRE DEMOCRATIQUE DE COREE/DEMOCRATIC PEOPLE'S
REPUBLIC OF KOREA

Il Hun JANG, Counsdllor, Permanent Mission, Geneva

REPUBLIQUE TCHEQUE/CZECH REPUBLIC

Lenka JJRSOVA (Mrs.), Lawyer, Copyright Department, Ministry of Culture, Prague

EvaKRAUTOVA (Mrs.), Patent Examiner, Industrial Property Office, Prague

ROUMANIE/ROMANIA

RodicaPARVU (Mrs.), Director General, Romanian Copyright Office, Bucharest

Gheorghe BUCSA, Head, Industrial Designs Section, State Office for Inventions and
Trademarks, Bucharest

Constanta-CorneliaMORARU (Mrs.), Head, Legal and International Cooperation Section,
State Office for Inventions and Trademarks, Bucharest

Alice POSTAVARU (Mrs.), Legal Adviser, Appeals Department, State Office for Inventions
and Trademarks, Bucharest

Raluca TIGAU (Ms.), Legal Adviser, Romanian Copyright Office, Bucharest
Florian CIOLACU, First Secretary, Permanent Mission, Geneva

ElenaBISTIU (Mrs.), Diplomat, Bucharest
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ROYAUME-UNI/UNITED KINGDOM

Liz COLEMAN (Ms.), Deputy Director, Intellectua Property and Innovation Directorate,
Patent Office, London

Francis Charles CLIFT, Senior Advisor, International Trade Department, Department for
International Development (DFID), London

Julyan ELBRO, Senior Policy Advisor, Patent ffice, London

Ann FOSTER (Ms.), Patent Office, London

Teresa ARNESEN (Ms.), Copyright Directorate, The Patent Office, London
Pamela TARIF (Ms.), Second Secretary, Permanent Mission, Geneva

Sean MOIR, Attaché, Permanent Mission, Geneva

SAINT-SIEGE/HOLY SEE

Anne-Marie COLANDREA (Mme.), experte, Mission permanente, Geneve

SAO TOME-ET-PRINCIPE/SAO TOME AND PRINCIPE

Adérito DE OLIVEIRA BONFIM DOS RAMOS BORGES, ingénieur chimique, Direction du
commerce et de I’industrie, S&o Tomé

SENEGAL/SENEGAL

Mouhamadou DAFF, conseiller spécial, Agence senégalaise pour I’ innovation technologique
(ASIT), Dakar

Chelkh Alassane FALL, coordonnateur, Ressources génétiques et savoirs traditionnels,
membre du Comité scientifique restreint de I’ Organisation africaine de la propriété
intellectuelle (OAPI), Dakar

André BASSE, premier secrétaire, Mission permanente, Geneve

SINGAPOUR/SINGAPORE

Dennis LOW, Senior Assistant Director, Intellectual Property Office (IPOS), Singapore
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SLOVAQUIE/SLOVAKIA

Nora SEPTAKOVA (Mrs.), First Secretary, Permanent Mission, Geneva

SOUDAN/SUDAN

Eltigani Elhag MOSSA, Secretary General, Federal Council for Literary and Artistic Works,
Acting Minister for Culture, Ministry of Culture, Omdurman

NadiaABU BAKER KHALED (Ms.), Management of Intellectual Property,
Ministry of Justice, Omdurman

Hanan AWAD ALKARIM MOHAMED (MS.), Management of Intellectual Property,
Ministry of Justice, Omdurman

Stephen AFEEAR OCHALLA, Choreographer for Traditional Dances, Omdurman
Yousif MUSTAFA ALABID, Traditional Doctor, Omdurman
Osman HASSAN MAHASI, Traditional Doctor, Omdurman

Sharhabeel AHMED, Singer, Omdurman

SRI LANKA

Prasad KARIY AWASAM, Ambassador, Permanent Representative, Permanent Mission,
Geneva

A. Dayaratna SILVA, Minister, Economics and Commerce, Permanent Mission, Geneva

Senerath DISSANAY AKE, Second Secretary, Permanent Mission, Geneva

SUEDE/SWEDEN

Carl JOSEFSSON, Deputy Director, Ministry of Justice, Stockholm

Henry OLSSON, Special Government Adviser, Ministry of Justice, Stockholm

Per WRAMNER, Chairman, National Scientific Council on Biological Diversity, Stockholm
Patrick ANDERSSON, Senior Examiner, Swedish Patent and Registration Office, Stockholm

Frantzeska PAPADOPOULOU-ZAVALIS (Ms.), Doctora Candidate, Stockholm University,
Stockholm

Frida COLLSTE (Ms.), Second Secretary, Permanent Mission, Geneva
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SUISSE/SWITZERLAND

Martin A. GIRSBERGER, co-chef du Service juridique brevets et designs, Division droit et
affairesinternationales, Institut fédéral de la propriété intellectuelle (IFPI), Berne

Marie WOLLHEIM (Mme), conseillére juridique, Service juridigque brevets et designs,
Division droit et affaires internationales, Institut fédéral de la propriété intellectuelle (IFPI),
Berne

Anne-Laure MAGNARD (Mme), conseillére juridique, Etat major, Office fédéral de
I” agriculture, Département fédéral de I’ économie (DFE), Berne

Robert LAMB, adjoint scientifique de la Division des affaires international es, Office fédéral
de I’ environnement, des foréts et du paysage, Berne

Francois PY THOUD, adjoint scientifique de la Section biotechnologie et flux de substances,
Office fédéral de |’ environnement, des foréts et du paysage, Berne

Alwin R. KOPSE, adjoint scientifique, Etat major, Office fédéral del’ agriculture,
Département fédéral de |’ économie (DFE), Berne

THATLANDE/THAILAND

SopidaHAEMAKOM, Senior Legal Officer, Ministry of Agriculture and Cooperatives,
Bangkok

Dusadee RUNGSIPALASAWASDI (Miss), Senior Policy and Plan Analyst, Ministry of
Agriculture and Cooperatives, Bangkok

Narumol SANGUANVONG (Miss), Policy and Plan Analyst, Ministry of Agriculture and
Cooperatives, Bangkok

Bundit LIMSCHOON, Counsellor, Department of Economic Affairs, Ministry of Foreign
Affairs, Bangkok

Supark PRONGTHURA, First Secretary, Permanent Mission, Geneva

TOGO

Komlan ADOMAY AKPOR, magistrat, président, Centre togolais d’ assistance juridique pour
le développement (CETAJUD), Lomé

Kouevi AGBEKPONOU, avocat ala Cour, secrétaire général, Centre togolais d assistance
juridique pour le développement (CETAJUD), Lomé
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TRINITE-ET-TOBAGO/TRINIDAD AND TOBAGO

Mazina KADIR (Miss), Controller, Intellectua Property Office, Ministry of Legal Affairs,
Port of Spain

TUNISIE/TUNISIA

SamiaBEN TALEB (Mlle), chargée de I’information, lacommunication et les relations
extérieures al’ Organisme tunisien de protection des droits d’ auteur (OTPDA), Tunis

TURQUIE/TURKEY

Vehbi ESER, chef, Section de recherche agricole, Ministére de |’ agriculture, Ankara

Yasar OZBEK, conseiller juridique, Mission permanente, Genéve

URUGUAY
Gustavo BLANCO, Asesor Ministerio de Ganaderia, Agriculturay Pesca, Montevideo
Ricardo GONZALEZ, Ministro, Mision Permanente, Ginebra

AlgandraDE BELLIS (Srta.), Primera Secretaria, Mision Permanente, Ginebra

VENEZUELA

VirginiaPEREZ PEREZ (Srta.), Primera Secretaria, Mision Permanente, Ginebra

YEMEN/YEMEN

Abdallah Mohammad BADDAH, Director for Intellectual Property Protection, Ministry of
Culture, Sana a

ZAMBIE/ZAMBIA

AM. BANDA-BOBO, Acting Registrar, Patents and Companie Registration Office, Lusaka
Nkomesha MUKAMAMBO I, Traditiona Ruler, Royal Foundation of Zambia, Lusaka

Mwananyanda Mbikusita LEWANIKA, Researcher, National Institute for Scientific and
Industrial Research, Lusaka

Edward CHISANGA, First Secretary, Permanent Mission, Geneva
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Il. DELEGATION SPECIALE/SPECIAL DELEGATION

COMMISSION EUROPEENNE (CE)/EUROPEAN COMMISSION (EC)

Jean-Luc GAL, Seconded National Expert, Directorate General Internal Market, Unit E-2
Industrial Property, Brussels

Patrick RAVILLARD, Counsellor, Permanent Delegation, Geneva

Barbara NORCROSS-AMILHAT (Mrs.), Directorate General Internal Market — Unit E3
Copyright and Neighbouring Rights Unit, Brussels

Harry TEMMINK, Administrator, Industrial Property, Internal Market Directorate-General,
Brussels

Kay BEESE (Ms.), fonctionnaire, DG SANCO, Brussels

[11. ORGANISATIONS INTERNATIONALES INTERGOUVERNEMENTALEY
INTERNATIONAL INTERGOVERNMENTAL ORGANIZATIONS

CONFERENCE DES NATIONS UNIES SUR LE COMMERCE ET LE
DEVELOPPEMENT (CNUCED)/UNITED NATIONS CONFERENCE ON TRADE AND
DEVELOPMENT (UNCTAD)

Sophia TWAROG (Ms.), Economic Affairs Officer, Division on International Trade in Goods
and Services, Geneva

THE UNITED NATIONS UNIVERSITY

Brendan TOBIN, Research Fellow, ABS Programme Coordinator, Tokyo

Catherine Mary MONAGLE (Ms.), Tokyo

UNITED NATIONS PERMANENT FORUM ON INDIGENOUS ISSUES

I[daNICOLAISEN (Ms.), Senior Research Fellow, Nordic Institute of Asian Studies,
Denmark

John SCOTT
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PROGRAMME DES NATIONS UNIES POUR L’ENVIRONNEMENT (PNUE)/UNITED
NATIONS ENVIRONMENT PROGRAMME (UNEP)

Margaret M. ODUK (Ms.), Programme Officer, Biodiversity and Biosafety Unit, Division of
Environmental Conventions, Nairobi

SECRETARIAT OF THE CONVENTION ON BIOLOGICAL DIVERSITY (SCBD)

Henrietta MARRIE (Ms.), Social Affairs Officer, Traditional Knowledge, Montreal
Valé&ie NORMAND (Ms.), Program Officer, Montreal
ORGANISATION DES NATIONS UNIES POUR L'EDUCATION, LA SCIENCEET LA

CULTURE (UNESCO)/UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION (UNESCO)

Rieks SMEETS, Chief, Intangible Cultural Heritage Section, Cultural Heritage Division, Paris

Guido CARDUCCI, Chief, International Standards Section, Cultural Heritage Division, Paris

ORGANISATION INTERNATIONALE DU TRAVAIL (OIT)/INTERNATIONAL
LABOUR ORGANIZATION (ILO)

Marianne JENSEN (Ms.), Chief Technical Adviser, Project to Promote ILO Policy on
Indigenous and Tribal Peoples, Geneva

Finn ANDERSEN, Cooperatives Branch, Geneva
Fransesca THORNBERRY (Ms.), Geneva
MaliinaABELSEN (Ms.), Geneva

ORGANISATION AFRICAINE DE LA PROPRIETE INTELLECTUELLE
(OAPI)/AFRICAN INTELLECTUAL PROPERTY ORGANISATION (OAPI)

Hassane Y ACOUBA KAFFA, chef du Service de la propriété littéraire et artistique, Y aoundé

ORGANISATION DES NATIONS UNIES POUR L'ALIMENTATION ET
L’AGRICULTURE (FAQ)/FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS (FAO)

Clive STANNARD, Senior Liaison Officer, Secretariat of the Commission on Genetic
Resources for Food and Agriculture, Rome



WIPO/GRTKF/IC/5/15
Annexe/Annex, page 27

ORGANISATION MONDIALE DU COMMERCE (OMC)/WORLD TRADE
ORGANIZATION (WTO)

Xiaoping WU, Legal Affairs Officer, Intellectual Property Division, Geneva

ORGANISATION REGIONALE AFRICAINE DE LA PROPRIETE INDUSTRIELLE
(ARIPO)/AFRICAN REGIONAL INDUSTRIAL PROPERTY ORGANIZATION (ARIPO)

Mzondi Haviland CHIRAMBO, Director General, Harare

Emmanuel SACKEYPatentExaminer (Bio -Chemistry), Technical Department, Harare

OFFICE EUROPEEN DES BREVETS (OEB)/EUROPEAN PATENT OFFICE (EPO)

Johan AMAND, Deputy Director, International Technical Cooperation, Munich
Pierre TREICHEL, Lawyer, Munich

ORGANISATION EURASIENNE DES BREVETS (OEAB)/EURASIAN PATENT
ORGANIZATION (EAPO)

Alexander I. ALEKSEEV, Director, Department for International Relations and Cooperation
with National Offices, Moscow

ORGANISATION INTERNATIONALE DE LA FRANCOPHONIE (OIF)

Sandra COULIBALY LEROY (Mme), observateur permanent adjoint, Dél égation
permanente, Geneve

SOUTH CENTRE

Sisule Fredrick MUSUNGU, Project Officer, Intellectual Property, Geneva

Amushira KARUNARATNE (Miss), Intern, Geneva

V. ORGANISATIONS INTERNATIONALES NON GOUVERNEMENTALES
INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS

American Folklore Society: Jack SANTINO (President, Ohio); Burt FEINTUCH (Ohio)

Arctic Athabaskan Council (AAC): Brian MAC DONALD (Lega Counsellor, Whitehorse)
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Association américaine du droit de la propriété intellectuelle (AIPLA)/American Intellectual
Property Law Association (AIPLA): Danny HUNTINGTON (Member, Virginia)

Association Benelux pour le droit des marques et modéles (BMM )/Benelux Association of
Trademark and Design Agents (BMM):
Edmond SIMON (directeur adjoint, La Haye)

Association littéraire et artistique internationale (ALAI)/International Literary and Artistic
Association (ALAI): Silke VON LEWINSKI (Ms.) (Munich)

Brazilian Association of Intellectual Property (ABPI):
Maria Thereza WOLFF (Mrs.) (Coordinator of the Working Group on Biotechnol ogy,
Rio de Janeiro)

Brazilian Indigenous Institute for Intellectual Property (INBRAPI):
Lucia Fernanda Belfort KAINGANG (Mrs.), (Executive Director, Brasilia);

Centre de documentation, de recherche et d'information des peuples autochtones (DoCIP):
Pierrette BIRRAUX-ZIEGLER (Mme) (directrice scientifique, Geneve);

Patricia JMENEZ (Mme) (coordinatrice secrétariat, Geneve); Gonzalo OVIEDO (Geneve);
Genevieve HEROLD (Mme) (coordinatrice publication, Geneve); Belén NION
(Mme)(collaboratrice, Genéeve)

Center for International Environmental Law (CIEL):
JuliaOLIVA (Mme) (avocate et chercheuse, Genéve)

Chambre de commerce internationale (CCl)/International Chamber of Commerce (ICC):
Timothy ROBERTS (Principal, Roberts and Company, Berkshire); Michael C. SCHIFFER
(Chief Patent Counsel, California); Bo Hammer JENSEN (European Patent attorney,
Director, Senior Patent Counsel, Novozymes, Bagsvaerd)

Comisi énjuridi caparae autodesarrollo de los Pueblos Originarios Andinos (CAPAJ):
Maria PENALOZA (Mrs.) (Consultora agrénoma, Tacna)
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Comité consultatif mondial de la Société des Amis (QUAKERYS) et de son bureau auprés de
I’ Office des Nations Unies (FWCC)/Friends World Committee for Consultation and Quaker
United Nations Office (FWCCQ):

Brewster GRACE (Programme Director, Geneva); Tasmin RAJOTTE (Ms.) (Programme
Associate, Ottawa); Jonathan HEPBURN (Programme Associate, Geneva); Geoff TANSEY
(Consultant, Geneva)

Commission des aborigenes et des insulaires du détroit de Torres (ATSIC)/Aboriginal and
Torres Strait Isander Commission (ATSIC): Cliff FOLEY (Commissioner, Canberra);
Darren FARMER (Commissioner, Canberra)

Conférence circumpolaire inuit (ICC)/Inuit Circumpolar Conference (1CC):
Violet FORD (Ms.) (Vice-President, Ottawa)

Conseil SAME/SAAMI Council: Mattias AHREN (Legal Adviser, Stockholm)

CropLife International: Patricia POSTIGO (Ms.) (Manager, Global Political Affairs and
Society Issues, Brussels)

Déclaration de Berne/Berne Declaration: Bernhard HEROLD (Head, Food and Agriculture,
Zurich); CorinnaHEINEKE (Ms.) (Consultant, Zurich)

FARMAPU —Inter & CECOTRAP —RCOGL: Kashindi KizaRUKENGEZA (Mme)
(présidente, Kinshasa)

Fédération international e des conseils en propriété industrielle (FICPI)/International
Federation of Industrial Property Attorneys (FICPD):
Bastiaan KOSTER (Director, Cape Town)

First Peoples Worldwide: Jo RENDER (Ms.) (Associate Director, Virginia)

Fédération internationale de I’ industrie du médicament (FIIM)/International Federation of
Pharmaceutical Manufacturers Associations (IFPMA):
Ariane MCCABE (Ms.) (Policy Analyst, Intellectual Property and Marketing Issues, Geneva)

Fédération international e des organismes gérant les droits de reproduction
(IFRRO)/International Federation of Reproduction Rights Organizations (IFRRO):
TarjaKOSKINEN-OLSSON (Ms.) (Honorary President, Kopiosto, Helsinki)
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Foundation for Aboriginal and Islander Research Action (FAIRA):
Leslie MALEZER (International Desk Officer, Woolloongabba)

Fundacién Nuestro Ambiente (FUNA): Orlando Hipdlito SAND (Coordinador Internacional,
Posadas); Yamila GENIER de SAND (Sra.) (Representante en Europa, Ginebra)

Genetic Resources Action International (GRAIN): Renée VELLVE (Ms.) (Coordinator, Los
Barios Office, Laguna); Peter EINARSSON (Consultant, Urshult); Pedro QUIMBIAMBA
(Quito); Lorenzo MUELAS (Cauca)

Global Education and Environment Devel opment (GEED-Foundation): Jude NFORNGANG
(Bamenda); Marabel EYA (Ms.) (Bamenda)

Indian Movement “Tupa] Amaru” Boliviaand Peru: Lazaro PARY (Genera Coordinator,
Geneva)

Indigenous Peoples’ Biodiversity Network (IPBN): Algjandro ARGUMEDO (Coordinator,
Cusco); Clarke PETERU (Regional Representative, Apia); IllurinaRUIZ (Mme) (Cusco)

Industrie mondia e de I’ automeédi cation responsable (WSMI)/World Self Medication Industry
(WSM1): Yves BARBIN (Pierre Fabre Santé, Plantes et industrie, Gaillac)

Institute for Food and Development Policy: Donna GREEN (Ms.) (Representative,
Cdifornia)

Institute of Social and Cultural Anthropology: Monica CASTELO (Ms.) (Oxford)

International Association for the Advancement of Teaching and Research in Intellectual
Property (ATRIP)/Association international e pour |a promotion de I’ enseignement et de la
recherche en propriété intellectuelle (ATRIP): William T. FRYER Il (Member, Executive
Committee, Maryland)

International Environmental Law Research Centre (IELRC):
Philippe CULLET (Research Programme Director, Geneva)

International Plant Genetic Resources Institute (IPGRI): Michael HALEWOOD (Scientist,
Legal Specialist, Rome)
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International Seed Federation (ISF): Bernard LE BUANEC (Secretary General, Nyon);
Radha RANGANATHAN (Director, Technical Matters, Nyon); Pierre ROGER (Director,
Intellectual Property, Chappes); Walter SMOLDERS (Head, |P Seeds and New Technology,
Syngenta, Nyon)

L’ Alliance pour les droits des créateurs (ADC)/Creators Rights Alliance (CRA):
Grey YOUNG-ING (Chair, Indigenous Peoples' Caucus, Penticton)

Ligue internationale du droit de la concurrence (LIDC)/International League of Competition
Law (ILCL): Francois BESSE (représentant, Lausanne)

Max-Planck-Institute for Intellectual Property, Competition and Tax Law:

Silke VON LEWINSKI (Ms.) (Head, Department of International Law, Munich);
Thomas RAMSAUER (assistant, Université de Lausanne, Centre de droit comparé et
européen, Lausanne)

Metis National Council (MNC): Clem CHARTIER (Vice President, Ottawa);
Kathy HODGSON-SMITH (Mrs.) (Consultant, Ottawa)

National Aborigina Health Organization (NAHO): Tracy O HEARN (Ms.) (Senior Policy
Analyst, Ottawa)

Native American Rights Fund (NARF): Kim GOTTSHALK (Attorney, Colorado);
Melody McCOY (Ms.) (Colorado)

Organisation des vol ontaj res acteurs de développement et Action-Plus (OVAD-AP):
Koto MAWOUTCHONE (coordinateur, Lome)

Pauktuutit - Inuit Women's Association: Merle C. ALEXANDER (Ottawa)

Programme de santé et d’ environnement/Health and Environment Program:

Madeleine NGO LOUGA (Ms.) (Economist and Executive President, Y aoundé); Juliette
MBA (Ms.); Mbousnoum DORCAS (Mrs.); Bakobog NGO; Marguerite MBOUSNOUM
(Ms)

Société internationale d’ éthnologie et de folklore (SIEF): Vadimar HAFSTEIN (chercheur,
Reykjavik)
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Tebtebba Foundation - Indigenous Peoples' International Centre for Policy Research and
Education: Victoria TAULI-CORPUZ (Ms.) (Executive Director, Indigenous Peoples
International Centre for Policy Research and Education, Baguio City); Danid Salau ROGEI
(Programme Officer, Ngong Hills)

The Rockefeller Foundation: Joan SHIGEKAWA (Mrs.) (Associate Director, Creativity and
Culture, New York); Carolyn DEERE (Ms.) (Consultant to Indigenous Peoples International
Property Rights Initiative, New Y ork)

The World Trade Institute of the University of Berne: Susette BIBER-KLEMM (Ms.)
(Berne)

Tsentsak Survival Foundation: Unkum Julio CHIRIAP (President, Quito);
EtsaMarco CHIRIAP (Executive Director, Quito); Andrés MOURON (President, Quito);
Azucena JUANK (Mrs.) (Representative, Mujer Indigena Amazon, Quito)

Tulalip Tribes of Washington Governmental Affairs Department:
Preston HARDISON (Policy Advisor, Seattle)

Union international e des éditeurs (UIE)/International Publishers Association (1PA):
Carlo SCOLLO LAVIZZARI (Lega Counsel, Geneva); Vaéie HAUERT (Ms.) (Office
Manager, Geneva); Melanie SENGUPTA (Miss) (Geneva)

Union mondiae pour la nature (IUCN)/World Conservation Union (IUCN):

Gonzalo OVIEDO (Senior Advisor for Socia Policy, IUCN Headquarters, Gland);
Maria-Fernanda ESPINOSA (Ms.) (Advisor, Indigenous Peoples and Biodiversity, Policy,
Biodiversity and International Agreements Unit, Quito); Elizabeth REICHEL (Ms.) (Social
Policy Consultant, Ethnologue, Department of Anthropology, Universidad de los Andes,
Colombia)
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V. BUREAU INTERNATIONAL DE L’ORGANISATION MONDIALE
DE LA PROPRIETE INTELLECTUELLE (OMPI)/
INTERNATIONAL BUREAU OF THE
WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO)

Francis GURRY,, sous-directeur général, conseiller juridique/Assistant Director General,
Legal Counsel

Antony TAUBMAN, directeur par interim et chef, Division des savoirs traditionnels/Acting
Director and Head, Traditional Knowledge Division

Richard KJELDGAARD, conseiller principal, Division des savoirs traditionnel s/Senior
Counsdllor, Traditional Knowledge Division

Wend WENDLAND, chef de la Section de la créativité et des expressions culturelles et
traditionnelles, Division des savoirs traditionnels’/Head, Traditional Creativity and Cultural
Expressions Section, Traditional Knowledge Division

Shakeel BHATTI, administrateur principal de programme, Section des ressources génétiques,
de la biotechnologie et des savoirs traditionnels connexes/Senior Program Officer, Genetic
Resources, Biotechnology and Associated Traditional Knowledge Section,

Donna GHELFI (Mrs.), administrateur de programme, Section de la créativité et des
expressions culturelles et traditionnelles, Division des savoirs traditionnel /Program Officer,
Traditional Creativity and Cultural Expressions Section, Traditional Knowledge Division

PhyllidaMIDDLEMISS (Mrs.), consultante, Division des savoirs traditionnel /Consul tant,
Traditional Knowledge Division

Susanna CHUNG (Miss), consultante, Division des savoirs traditionnel /Consultant,
Traditional Knowledge Division

[Fin del’ annexe et du document/
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