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I. OVERVIEW

1. The WIPO General Assembly decided to establish the Intergovernmental Committee on
Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (‘the
Committee’) in 2000. The Comntée held four sessions over 201 At its fifth session in

July 2003, the Committee may need to discuss future directions of WIPQO’s work concerning
intellectual property and genetic resources, traditional knowledge (TK) and folklore (or
traditional cultwal expressions (TCESs)). To facilitate consideration of future work and to
provide background on the work of the Committee, this document draws together the main
activities and outcomes of the Committee, and describes the interaction between the various
components of the Committee’s work and related program activities of WIPO. It also sets out
some of the key issues considered by the Committee, to assist in clarifying the basis for future
work.

2. In considering the relationship between intetlual property (IP) and genetic resources,
traditional knowledge and folklore, the Committee has undertaken information gathering,
policy discussion, and practical capacity building in these three policy areas. This work has
highlighted the overlappingature of this subject matter and pointed to the benefits of an
integrated approach to continuing international cooperation on these IP concerns. The
Committee’s approach has also illustrated the benefits of interaction and feedback between
the parallel pocesses concerning policy dialogue, pooling information and building capacity.
This is shown in a concrete way in some of the key outcomes of the Committee. For
example, the Committee has collected and analyzed extensive information about various
nationd approaches to the protection of TK and TCEs. This at once creates an informed basis
for policy discussions and provides a resource for assessing practical options for national and
local programs aimed at strengthening IP protection of TK and TCEs.|&lwithe

Committee has overseen the creation of a database of IP licensing provisions concerning
access to genetic resources: this operates both as a calpaitiiyg tool and as a substantive
input into policy discussions on IP aspects of access anéfitsharing.

3. Therange of subjects addressed by the Committee has also created challenges for wider
outreach, consultation and facilitated dialogue on issues that are both technically challenging
and controversial. The Committee’s wdiks built on the existing basis of consultations,
including the WIPO FaeFinding Missions in 19989 and the earlier work of such bodies as

the WIPO Meeting on Intellectual Property and Genetic Resources. An active program of
consultation and dialogueab complemented the formal proceedings of the Committee, with
emphasis on the fostering of regional dialogue, and the enhanced patrticipation of indigenous
and local communities in WIPO activities. The Committee has provided a framework for
interaction wih other international processes concerned with IP aspects of TK, TCEs and
genetic resources.

4.  This document describes the Committee’s activities and highlights the integral nature of
its key outcomes, which include a set of practical tools:
- for assessing policy and legal options for IP protection systems for TK and TCEsS;
- foridentifying and protecting the Heelated interests of TK holders when their TK is
being documented;
- for assessing and developing practical mechanisms for the legatpootef TCES;
- for the protection of existing TK against thighrty IP claims, including in the
patent examination process; and
- to support access providers in dealing with IP aspects of access to genetic resources.
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A coordinated series of case studies anelsentations on national experiences provides an
additional source of practical information for holders of TK and TCEs, and for policymakers
alike.

[I. INTRODUCTION

5. The WIPO General Assembigecided to establish the Intergovernmental @uttee
on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (the
Committee) in the following general terms:

“The Intergovernmental Committee would constitute a forum in which discussions
could proceed among Member Statedlomthree primary themes which they identified
during the consultations: intellectual property issues that arise in the context of:

(i) access to genetic resources and benefit sharing; (ii) protection of traditional
knowledge, whether or not associateith those resources; and (iii) the protection of
expressions of folklore®

6. DocumenWIPO/GRTKF/IC/1/3 provided general survey of the issues for the
consideration of the Committee at its first session and proposed general tasks.s®lya\ad
details of the background of existing work already undertaken by WIPO in this domain, and
identified a range of possible tasks for the Committee to undertake. Following discussions on
this document at its first session, the work of the Commiteegroceeded along the general
lines set out in this document, but has evolved in line with successive decisions of the
Committee recorded in the reports of its four meetings to Hate.

lIl. BACKGROUND
Distinctive aspects of the Committee’s work

7. From the outset, it was apparent that the nature of the issues under consideration would
present the Committee with some particular challenges. The work has ranged widely in
subject matter and the approach taken. By July 2003, it will have caesidémost eighty
substantive documents and information documents, and has undertaken a series of
wide-ranging surveys of national laws and other forms of practical experience with legal
protection. The Committee has also overseen the creation and gdewaxibof a set of

practical tools for legal protection.

8.  Stemming from the faefinding missions undertaken by WIPO in 1998, the work of
the Committee and the preparation of material for its consideration has entailed extensive
consultaton on the needs and expectations of TK holders. The report of théridatg

! See documents WO/GA/26/6, paragraph 13, and WO/GA/26/10, paragraph 71.

2 See document WO/GA/26/6 para. 14.

3 See documents WIPO/GRTKF/IC/1/13; WIPO/GRTKF/IC/2/16; WIPO/GRTKF/IC/3/17;
WIPO/GRTKF/IC/4/15.



WIPO/GRTKF/IC/5/12
page4

missions! distilling the input from consultations with some 3,000 stakeholders, remains an
important resource for the Committee. The work of the Committee has also been
complemented by a series of over twenty regional and national consultative meetings, which
have discussed and examined the proposals before the Committee and have shaped regional
positions on key issues (see section VIl belowJhis emphasis on outreach acmhsultation

with a broad set of interests and communities has also seen the involvement of non
governmental organizations. Over seventy NGOs have to date been given accreditation to
participate in the work of the IGC, and work is under way to implemesné&al Assembly

and Committee decisions to enhance this participation fufther.

9. To set this diverse set of activities in context, this section describes some of the
distinctive aspects of the work of the Committee.

Crosscutting issues

10. The issues before the Committee are crogiting in nature, ranging over the operation

of established forms of IP protection, the underlying principles of IP law, and experiences
with complementary osui generisorms of legal protection beyml the conventional scope of

IP rights. The Committee has taken a mudlisciplinary approach to its work, combining
factfinding, analysis, exchange of practical experience and policy debate, and reflecting the
range of legal mechanisms under consideratind the great diversity of stakeholders and
interests involved in its work. The Committee has considered various aspects of how IP law
interact with nonrIP legal systems: this applies both internationally (so that the Committee
discussed, for exampl&e interaction between the IP system and the Convention on
Biological Diversity, the FAO International Treaty on Plant Genetic Resources for Food and
Agricultureé® and existing and emerging instruments dealing with cultural heritage and cultural
diversity®), and in terms of domestic law (so that Committee discussions covered contract

See WIPO|ntellectual Property Neesland Expectations of Traditional Knowledge Holders:
WIPO Report on Faetinding Missions on Intellectual Property and Traditional Knowledge
(19981999) (WIPO, 2001).

° See documents WIPO/GRTKF/IC/3/15 (document submitted by the African Group) and
WIPO/GRTKF/IC/4/14 (document submitted by the Asian Group).

“The General Assembly decided:

() the Permanent Forum on Indigenous Issues should be invited to participate in the
December 2002 session of the Intergovernmental Committee on Intellectual Prapetrty
Genetic Resources, Traditional Knowledge and Folklore;

(i)  Member States should be encouraged to include representatives of indigenous and
local communities on their delegations to the Intergovernmental Committee;

(i)  following consultationsncluding the Secretariat and regional groups, the
Intergovernmental Committee should consider suitable further mechanisms, as appropriate, for
facilitating the involvement of representatives of indigenous and local communities in its work
for the 2003 metings, and to be reflected in its report to the General Assembly in 2003.”
(DocumentA/37/14, para. 290). See also documents WIPO/GRTKF/IC/4/15, para. 60;
WIPO/GRTKF/IC/4/12 and WIPO/GRTKF/IC/5/11.

! See documents WIPO/GRTKF/IC/2/11 and WIPO/GRTKRZIT2.

8 See document WIPO/GRTKF/IC/2/INF/2.

° Such as the United Nations Educational, Scientific and Cultural Organization (UNESCO)

Convention Concerning the Protection of the World Cultural and Natural Heritage of 1972,

Unesco’s Program on Masterpieadghe Oral and Intangible Heritage of Humanity of 1998, a
[Footnote continued on next page]
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law, environmental protection law, cultural heritage law, laws governing access to biological
resources and protected territories such as national paaks| laws concernedith

Indigenous people, as well as the customary law and legal systems of indigenous and local
communities).

Range of intellectual property laws considered

11. The main focus of the Committee’s work has nonetheless been on specific intellectual
property approaches, both the content of national and regional laws and the way they have
been interpreted and applied for the protection of TK and TCEs (expressions of folklore).

The Committee has considered a range of laws, as well as practical toaiseamanisms,

and the scope of laws considered has been drawn from the full array of established intellectual
property rights as well asui generidP systems, including distinsui generissystems

established or envisaged for the legal protection ofafld TCEs. OthesuigenerisiP

systems with potential application to TK and TCES, such as database protection and plant
variety protection, have also been touched on.

Links between legal policy discussions and capalityding

12. Another ke feature of the Committee’s work was the need to clarify the interplay
between capacithuilding activities on the one hand, and policy discussions concerning legal
norms and their operation on the other. The Committee generally dealt with these twtsaspe
in an integrated fashion. This is because the constraints that impede holders or custodians of
TK and TCEs from deriving the benefits of IP protection have been variously seen as
resulting from lack of capacity to exercise rights in practice, fronsgahe rights available

in national laws (and corresponding regional and international systems), or from a
combination of both factors. In addition, an inclusive and comprehensive policy debate may
need to be based on an enhanced capacity to work wileaplore the practical range of

legal options and mechanisms, on the part of national authorities but especially on the part of
holders or custodians of TK and TCEs. Equally, any proposals for legal mechanisms or
practical tools need to take accountloé capacity of their intended beneficiaries.

13. For example, the principle of ‘prior informed consent’ was frequently highlighted in
discussions concerning both access to genetic resources (reflecting the reference to this
principle in the CBD Article 15.5) and access to and documentation of TK, and was stressed
by a number of delegations as a fundamental norm. This principle may, in practice, mean that
access should only be granted if the access provider is sufficiently well informed akout t

full implications of the proposed access, and the full range of possible ways for structuring
access and determining the sharing of benefits from the aeadsieving this condition may

in practice be as much a question of capabitylding as of preise legal formulations. In this
regard, capacity and awareness building may as important as formal legal or policy measures
to achieve the desired outcome of an optimal equitable sharing of benefits when access to TK,
TCEs or genetic resources does occur.

[Footnote continued from previous page]

draft Convention for the Safeguarding of Intangible Cultural Heritage being discussed at
Unesco, Unesco’s Declaration on Cultural Diversity, 2001, and emerging interest in an
international instrunma on cultural diversity.

10 For example, see document WIPO/GRTKF/IC/4/13.
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14. Similarly, discussions of how to protect TK and TCEs (expressions of folklore) ranged
over specific ways of applying existing IP systems andgeneridegal mechanisms that

have been created in several countries. In each case, thewadfepgration of the legal

system, and the actual distribution of benefits to TK holders and traditional cultural
custodians, depended not merely on the nature of IP rights per se, but also on the practical
operation and availability of such rights, higHiiing the need for integrated

capacitybuilding. Experience (for instance, as documented in the responses to the WIPO
questionnaire on TCEs of 208] has shown that the formal creation or legal availability of
rights in TCEs does not necessarily leadHe effective exploitation of these rights and to the
flow of benefits back to the custodians of TCEs.

15. In addition, the extensive information that has been gathered and exchanged within the
Committee on the legal protection of TK and TCEsontributes both to policy debate and to
practical capacity: it forms the basis for further international policy discussions, but can also
provide information resources for national authorities, indigenous and local communities, and
advisors or legal represtatives, and thus may enhance understanding of policy options and
their practical implications at the national level, thus contributing to national capacity for
protection of TK and TCEs.

IV. LEGAL AND POLICY ISSUES

16. The Committee has scussed and analyzed diverse policy considerations: some relate
directly to the scope and operation of the IP system and the range of interests it embodies and
mediates; other issues concern the interaction between the IP system as such, and a broader
sd of legal systems and policy interests. This section provides an overview of the legal and
policy issues that have been discussed by the Committee, as background to the specific
documents and outcomes from the Committee’s work to date.

Policy objectives preservation and protection

17. The cultural, environmental and economic importance of TK has led to concerns that it
should both bg@reservedi.e. safeguarded against loss or dissipation) @atected

(i.e., safeguarded against inapproteiar unauthorized use by others). For instance, in
recognizing the importance of TK in relation to the conservation and sustainable use of
biological diversity, the CBD (Article 8(j)) requires its Contracting Parties (subject to national
legislation) to:

“respect, preserve and maintain knowledge, innovations and practices of indigenous and
local communities embodying traditional lifestyles relevant for the conservation and
sustainable use of biological diversity and promote their wider application wath th
approval and involvement of the holders of such knowledge, innovations and practices

1 See document WIPO/GRTKF/IC/3/10.
12 see documents WIPO/GRTKF/IC/3/10; WIPO/GRTKF/IC/4/3; WIPO/GRTKF/IC/5/3;
WIPO/GRTKF/IC/5/8; WIPO/GRTKF/STUDY/1; WIPO/GRTKF/STUDY/2.
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and encourage the equitable sharing of the benefits arising from the utilization of such
knowledge, innovations and practices.”

18. This provision embodieseveral complementary objectives concerning-Tist, the

concept of respect for TK; second, the idea that it should be preserved and maintained; third,
that its use should be promoted with the approval and involvement of TK holders; and fourth
that he benefits of this use should be equitably shared. Clearly a diverse range of regulatory
and legal tools is needed to achieve these various goals: IP mechanisms (whether they are
conventional IP rights or specifgui generidorms of protection) can beseful, but are

unlikely to be sufficient in themselves. For instance, by giving right holders the capacity to
prevent or limit certain uses of protected matter by third parties, IP protection can be used to
determine how the TK is to be respected, catptensure that the process of preservation does
not undermine the TK holders’ interests and that TK is used with their approval, and can
structure and define arrangements for benefit sharing. These objectives are related to one
another, but require disict ways of using IP mechanisms; the use of IP mechanisms needs in
turn to form part of a coordinated protection/preservation strategy.

19. This example highlights the need to clarify and articulate the objectives of any approach
to the IP preection of TK and TCEs, and IP aspects of access to genetic resources.
Depending on what the right holders wish to achieve, IP mechanisms can be used to attain
diverse goals in relation to this general subject matter. General concerns have been expressed
about the need both for preservation and for protection of TK and TCEs, in a manner that is
responsive to the community values and legal systems of the communities that create and
maintain these intellectual and cultural traditions. It has therefore ing@ortant to

distinguish the distinct notions of protection and preservation, but also to clarify how they can
work together most effectively. Preservation has two broad elerrditsd, the preservation

of the living cultural and social context of Tkhd TCES, so that the customary framework for
developing, passing on and governing access to TK and TCEs is maintained; and second, the
preservation of TK and TCEs in a fixed form, such as when traditional technical-kioawnor
medicinal knowledge is documted, or TCEs are recorded. Preservation may have the goal

of assisting the survival of the TK or TCEs for future generations of the original community
and ensuring its continuity within an essentially traditional or customary frametvorkhe

goal of making TK/TCEs available to a wider public (including scholars and researchers), in
recognition of its importance as part of the collective cultural heritage of humanity.

20. By contrast, ‘protection’ in the work of the Committee has tended terrtef protection
of material against some form of unauthorized use by third parties. It is this kind of
protection, rather than preservation, that is the general function of intellectual property
systems, including in the area of TK and TCEs. The Conawit deliberations have covered
several different concepts of protection, including the need for protection against:

3 Article 16(g) of the “International Convention to Combat Desertification in Countries

Experiencing Serious Drought and/or Desertification, Particularly in Africa” states: “subject to
their respective national legislation and/or policies, exchange informatidocal and

traditional knowledge, ensuring adequate protection for it and providing appropriate return from
the benefits derived from it, on an equitable basis and on mutually agreed terms, to the local
populations concerned.” (Document A/AC.241/27).

For example, Tulalip Tribes “Cultural Stories Project: Integrating Traditional Knowledge into a
Tribal Information System” (noted in document WIPO/GRTKF/IC/3/17, para. 158).

14
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- unauthorized commercial exploitation of TK or TCEsS;

- insulting, degrading or culturally offensive use of this material;

- false or misleadingndications that there is a relationship with the communities in
which the material has originated; and

- failure to acknowledge the source of material in an appropriate way.

21. Ineach of these cases, owners and custodians of TK/TCEs can e#fecdperights to
prevent others from undertaking these activities without authorization. Because this is based
on the active assertion of rights, this was termed ‘positive protection.” The Committee
explored two aspects of positive protection of TKIByrights, one concerned with preventing
unauthorized use and the other concerned with active exploitation of TK by the originating
community itself. TK holders have used IP rights to stop unauthorized or inappropriate acts
by third parties, but they hawso used IP rights as the basis for commercial and dealings

with external partners. For instance, a community may use IP rights to stop the illegitimate or
unauthorized use of a TCE (such as a traditional design) by a manufatturetthe

community @n also use the same IP rights as the basis for their own commercial ent&prise,
or to license and control appropriate use of the TCE by others and to structure and define the
financial or other benefits from this authorized d4eSimilarly, positive preection of TK

may prevent others from gaining illegitimate access to TK or using it for commercial gain
without equitably sharing the benefits, but it may also be used by TK holders to build up their
own enterprises based on their TK.

22. The Committee also discussed the use of fiBnapproaches for the positive protection
of TK/TCEs: these approaches were complementary to the use of IP rights and could be used
in conjunction with IP protection. This included protection by legal and technicahse

> For example, seM*, Payunka, Marika and Others v Indofurn Pty L¢t994) 30IPR 209. This
case referred to as the Carpet case is one of the subjects of the studies undertaken for WIPO by
Ms. Terri Janke entitled “Minding Culture: Case Studies on Intellectual Property and
Traditional Cultural Expressions.” The study is avaitaht
<http://www.wipo.int/globalissues/studies/cultural/minditigture/index.htr#.

For example, in Canada tl@opyright Actis used by a range of Aboriginal artists, composers
and writers to protect their traditielpased creations. Examples includeos carvings of

Pacific coast artists, silver jewelry of Haida artists, songs and sound recordings of Aboriginal
artists, and sculptures of Inuit artists (WIPO/GRTKF/IC/5/INF/2); A governmental poverty
alleviation programme “Investing in Culture” for tlihomani San people in South Africa is
revitalizing the community’s craftnaking and enabling the community for the first time to
generate its own income from their crafts. While previously dependent on government grants,
each craftanaker now earns in theegion of USD 600 per year. The community is considering
entering more sophisticated local and foreign markets where items can be sold for higher prices.
The community is becoming interested in exploring the use of IPRs to protect its crafts.
(WIPO/GRTKF/IC/5/3).

For example, the Maori Arts Boar@e Waka Tqiof New Zealand has developed thei Iho™

Maori Made Mark which is a trademark of authenticity and quality and indicates to consumers
that the creator of the goods is of Maori descent and preslacvork of a particular quality
(WIPO/GRTKF/IC/4/3, para. 143). In Australia, the National Indigenous Arts Advocacy
Association (NIAAA) certification mark has a similar role (WIPO/GRTKF/IC/3/10,

para. 126(ii)). See also theiesanias de Colombigademark at
<http://www.artesaniasdecolombia.comxahd theTaironaCulture Case
(WIPO/GRTKF/IC/5/INF/2, Annex I).

16
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Protection by legal means included other forms of legislation (e.g. laws governing the
environment and access to genetic resources, and laws concerning indigenous people), as well
as bilateral contracts, agreements and licenses governed by caavaatiich can provide

for certain undertakings and benefits in exchange for access to the TK/TCEs as well as access
to genetic resources. This may include agreement on the ownership and exploitation of IP
rights derived from access to TK/TCEs and geneggources, and other ways of sharing

benefits resulting from the authorized access to this material. The Committee also considered
positive protection through technical means, especially information technology. For instance,
data security systems could safeguard TK/TCEs by restricting access and use to those who are
authorized by the community. For example, electronic databases can contain access control
systems that correspond with customary law restrictions on who may access and use certain
traditionalknowledge'®

23. In summary, the range of positive protection measures for TK/TCEs considered by the
Committee included:

- using IP rights (the conventional IP systemsar generisrights specifically created
to protect TK or TCES) to prevent unédworized use, and to seek remedies when
unauthorized use has occurred (especially commercial use, or offensive and abusive
use);

- using the same rights as the basis for commercial, research and cultural partnerships
with third parties, including for defimg and sharing benefits from use of TK/TCEs
beyond the traditional environment;

- using other no#lP legal tools to protect TK/TCEs (as well as genetic resources),
such as contracts and legislation for the protection of the environment and the
interests ofndigenous communities; and

- using technical tools, such as databases with security systems, to prevent third
parties from gaining unauthorized access to TK/TCEs.

24. The application of these specific forms of positive protection has responakseper
concerns about the misappropriation of traditional cultures and knowledge, violation of
cultural and spiritual norms and values, misleading representations to the public about the
involvement or endorsement of indigenous and local communitiesrégib respect the

cultural concerns and customary laws of indigenous and local communities, and commercial
exploitation of TK and TCEs without equitable sharing of the benefits. These concerns
reflect, at a basic level of principle, many of the policyexiives of IP law. The debates in

the Committee therefore considered the extent to which these underlying objectives could be

8 For example, in the United States of America the Tulalip Tribes in Washington State are

compiling a database of their traditional enviromta# knowledge named “StoryBase.” While
compiling this database, the tribes have distinguished between “Type A knowledge,” which
they wished to reserve exclusively for the members of the tribal communities, and “Type B
knowledge,” which the tribes wishéd make available to the public at large. The software

which is being developed to operate the database is being programmed to restrict access for
Type A knowledge in the StoryBase to community members, whereas Type B knowledge will
be disclosed and mad@mailable either to the general public or to patent examiners only. In
distinguishing between Type A and Type B knowledge, intellectual property considerations are
being taken into account and in the technical structure of the database this distindittma wi
reflected in the access privileges of different users. The access privileges are complex and are
still being developed on the basis of discussions within the Tribes.
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met through existing IP mechanisms, through the adaptation of the IP system, or through the
development of newsui generidP systems specifically designed to apply these general
principles directly to the protection of TK or TCEs.

25. In relation specifically to TCEs, the Committee has considered the protection of TCEs
within the context of cultural policies for the mervation of cultural heritage, the promotion

of cultural diversity and the stimulation of creativity, including traditioased creativity. In

this regard, the need to clarify the contours and boundaries of the “public domain” was a key
concern, as wase relationship between IP protection and these cultural policy objectives
(see documents WIPO/GRTKF/IC/5/3 and WIPO/GRTKF/IC/5/INF 3).

Preservation or protection?

26. The Committee’s discussions therefore highlighted the need for balance and
coordination between preservation and protection, and a clearer relationship between the
exercise of positive protection and the maintenance of the public domain. This arose in a
practical way in the process of preservation of TK or TCES, because thipxargss can

trigger concerns about lack of protection and can run the risk of unintentionally placing
TK/TCEs in the public domain or inadvertently giving third parties unrestricted capacity to
use TK/TCEs against the originating community’s own valuasiaterests. This occurs

most obviously when preservation is undertaken without the authorization of the traditional
owner or custodian, for example the unauthorized recording of performances of expressions
of folklore® or the documentation or dissemiratiwithout consent of traditional medical
knowledge that may be considered confidential or secret. But this tension also arises when
the process of preservation is undertaken with the consent or involvement of the TK holder,
but unwittingly or incidentalf undermines protection of TK or TCEghis can occur when
material is recorded or documented without full understanding of the implications. Hence the
process of preservation can be in tension with the desire to protect TK and TCEs when
disclosure, reaaling or documentation of this material undermines interests and precludes
potential IP rights, and may place it in the public domain without the originating community’s
or TK holder’'s awareness of or consent to the full implications of preservation. ebobhe

avoid this was widely voiced in the Committee’s discussions.

27. Various practical initiatives to address these concerns included the development of a
draft toolkit*° a practical guide on the protection of TCEsgnd a database of contta

19 See WIPO Performances and Phonograms Treaty (adopted in Geneva on Decerh®@6 20,

available at: 4ttp://www.wipo.int/clea/docs/en/wo/wo034en.htm
For example, the “Deep Forest” CD produced in 1992, fused digital samples of music from
Ghana, the Solomon Islands and African ‘pygmy’ communities with ‘tedhmase’ dance
rhythms; ‘Boehme” was produced in 1995, similarly fusing music from Eastern Europe,
Mongolia, East Asia and Native Americans; rights to the walbwn “The Lion Sleeps
Tonight” — based upon the 1930s composition “Mbube” by the late South African composer
Solomon Lnda- continues to be disputed in a complex matter. SeeRistection of
Indigenous Dance Performancédinding Culture: Case Studies on Intellectual Property and
Traditional Cultural Expressions” available at:
<http://www.wipo.int/globalissues/studikultural/mindingculture/studies/performances. pdf

20 For example, see documents WIPO/GRTKF/IC/4/5; WIPO/GRTKF/IC/5/5.

2L For example, see document WIPO/GRTKF/IC/3/10, para. 155.
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relating to the IP aspects of access to genetic resoéfcBschnical discussion of TK

databases has also addressed the need for appropriate security mecfianshspecific
databases initiatives demonstrated included access limitafiofise comma thread of these

was the informed use of legal and other tools to ensure that when TK and TCEs are recorded,
documented or otherwise preserved in a new medium, the traditional owners have the
capacity to enhance their interests, rather than see theiestsediluted or weakened. The
remedies employed generally involved a mix of legal or normative development and
adaptation, together with capacity building to understand and effectively exercise legal rights
and options.

Defensive protection

28. Each of the forms of positive protection of TK/TCEs mentioned above has been
considered as an important element in ensuring that preservation and protection function
effectively together. But this dilemma also arose in the contegeténsiveprotection. The
Committee considered defensive protection as a distinct way of defending the interests of
TK/TCE holders: in contrast to positive protection, which involved the active exercise of
rights over the TK/TCEs, defensive protection was identified & afsstrategies to ensure

that third parties did not gain illegitimate or unfounded IP rights over TK/TCE subject matter
and related genetic resources. The need for defensive protection arose in various scenarios
discussed in the Committee; these in@ddaking measures to preclude or to oppose:

- Patent rights on claimed inventions that make direct use of TK or are based on
unauthorized access to and use of genetic resources (e.g., a patent claim to an
invention which is an obvious use of publicly knowK);

- Trade mark rights making use of TK/TCE subject matter (e.g., a trade mark based
on a traditional cultural symbol) or creating a misleading link with a traditional
community; and

- Assertion of copyright in literary or artistic works that make illegiéite use of
traditional cultural works or traditional performances (e.g., a sound recording that
includes sampled performances of expressions of folklore).

A positive protection strategy is based on obtaining and asserting rights in the protected
material while a defensive protection strategy is aimed at preventing others from gaining or
maintaining adverse IP rights. Both strategies are typically used in conjunction, in a
coordinated manner, and usually a range of positive and defensive forms of iproteety be
applicable to the interests of any group of TK/TCE holders. Defensive strategies are well
established in general intellectual property practice, with the possibility, for instance, of

22 For example, see documents WIPO/GRTKF/IC/3/4; WIPO/GRTKF/IC/4/10;
WIPO/GRTKF/IC/Q.2 at
<http://www.wipo.int/globalissues/questionnairesj@/questionnaire.dec

2 For example, see documents WIPO/GRTKF/IC/4/14.

24 For example, the Society for Research Into Sustainable Technologies and Institutions (SRISTI)
has compiled @atabase of more than 5000 informal innovations from 2300 villages within
India. The publication of the innovations within the database could preempt the future options
of the innovator to acquire industrial property rights. This dilemma is being reddhrough
access restrictions and the dissemination of traditional practices in synoptic form. See
<http://knownetgrin.honeybee.org/innovation_database.asp>.
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commercial defensive publication serviéds, practice of fing patent applications not with a
view to gain patent rights but to ensure later patents on the same subject matter are not
granted’® defensive trade mark registérsspecific register of prohibited materfaland other
defensive publication strategies.

29. The Committee considered the documentation of TK, and the use of documented TK, as
one form of defensive strategy. This was generally aimed at ensuring that patent rights were
not granted on TK subject matter. However, the Committee discussed a wide range of
possible objectives for TK documentation, by no means all aimed at defensive protection. It
was highlighted that documentation of TK need not, and in some cases should not, lead to the
public availability of TK, but could rather senas an adjunct to preservation of TK within the
existing traditional community, and not for further disclosure beyond the circle permitted by
customary law. As a form of defensive protection, documentation was chosen in some cases
as a way of ensuring th#éte TK was clearly taken into account in the process of patent
examination. The Committee developed various practical tools to assist defensive protection:

- aportal of online database$ featuring both patent and ngratent documentation
of TK, that denonstrated how these tools could be used by examiners when
assessing the novelty and inventiveness of patent claims;

- inventories of periodicals containing TK subject maftend of online databasés$
containing TK material, based on widetyrculated questinnaires>? as resources
for those seeking ways of strengthening patent examination efeld€ed subject
matter by ensuring relevant prior art is taken into account;

25
26

For example, see “IP.com’s Prior Art Database” attg://www.ip.comp.

For example, in Jaan it is relatively common practice to apply for patents for inventions that
the applicant does not intend to use, but which he or she does not want to fall in the hands of
competitors who may independently reinvent them. A practical solution is ta pletent
application, to wait for it to be published (or “laid open for public inspection”) and not to
request the subsequent examination. Such application thereby falls into public domain and as
such it will necessarily be taken into account by pateainginers when assessing the
patentability of claims filed by competitors. See Robert J. Giroudr, Trade Policy and the
Japanese Patent SystgWlorking Paper 89, August 1996, The Berkely Roundtable on the
International Economy, available alvyw.ciaoné.org/wps/qir01/#txt115 (last visited on
January 3, 2003), (see document WIPO/GRTKF/IC/5/7, para 15).

For example, Snuneymuxw First Nation of Canada in 1999 used the Trademarisphotect

ten petroglyph (ancient rock painting images). MembersiefS3nuneymuxw First Nation
subsequently indicated that local merchants and commercial artisans had indeed stopped using
the petroglyph images, and that the use of tradek protection, accompanied by an education
campaign to make others aware of the digance of the petroglyphs to the Snuneymuxw First
Nation, had been very successful. (WIPO/GRTKF/IC/5/INF/2, Annex I).

The United States Patent and Trademark Office (USPTO) has established a comprehensive
database for purposes of containing the offigigignia of all State and federally recognized
Native American tribes (WIPO/GRTKF/IC/4/3, para. 139(i)).

The Traditional Knowledge Portal of Online Databases can be found at
<http://www.wipo.int/globalissues/databases/tkportal/indextml

% See docurent WIPO/GRTKF/IC/3/5.

. See documents WIPO/GRTKF/IC/3/6; WIPO/GRTKF/IC/4/10.

32 See documents WIPO/GRTKF/IC/Q.2; WIPO/GRTKF/IC/Q.3.

27

28

29
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- aproposal for certain of these periodicals to be incorporated within the minimum
documetation for the Patent Cooperation Treaty (PCT) systéthus increasing
the degree to which international search and examination of patent applications
takes account of TK subject matter (this proposal has since been developed by the
relevant PCT decisiomaking bodies}* and

- aproposal for revision of the International Patent Classification (IPC) to include
categories specifically for TK subject matt8to facilitate the access of patent
examiners to TKrelated information which is relevant to the claiofsa patent
application that is under scrutiny (this has also been developed further by the
Committee of Experts if the Special Union for the International Patent Classification
(IPC UnionY®).

30. The TK Documentation Toolkit is also being devpéd as a means of supporting
indigenous and local communities in assessing therelBted interests and objectives before
undertaking a documentation exercise (including documentation initiatives intended partially
or fully as a defensive IP strategynd supporting the management of IP issues and interests
during and after documentation, so that documentation activities operate directly to support
these interests and do not inadvertently undercut them. In the area of trade mark law,
defensive proteatin mechanisms discussed included identifying grounds for refusal of
registering a trade mark where its registration or use would offend a significant part of the
relevant community’

31. The role and place of cultural heritage collections, dadaband registers raises specific
guestions relevant to both defensive and positive protection of TCEs. The Committee is
addressing several questions arising whenuyljural heritage and TCEs are first accessed by
folklorists, ethnographers, ethnomudmgists, cultural anthropologists and other

fieldworkers, and (ii) TCEs are documented, recorded, displayed and made available to the
public by museums, inventories, registries, libraries, archives and the like. The activities of
collectors, fieldworkersnuseums, archives etc., are important for the preservation,
conservation, maintenance and transmission to future generations of intangible and tangible
forms of cultural heritage. Museums also play a valuable educational role. However, the
“public doman” status of cultural heritage and TCEs that are not protected by IP challenges
efforts to protect the interests of indigenous and local communities. This is particularly so in
view of the growing trend of museums to digitize their cultural heritage ctities and make
them publicly available for both museological/curatorial as well as commercial purffoses.

The role of IP protection and the interests of local and Indigenous communities

32. The Committee’s discussion of positive and defensivprtRection of TK and TCEs
stemmed from, and was linked to the concerns and interests expressed by local and

¥ See documentsWIPO/GRTKF/IC/2/6, paras 77 to 81; WIPO/GRTKF/IC/3/5 and
WIPO/GRTKF/IC/3/6.

3 See documents PCT/CTC/Z0paras 4 to 8 and 10.

% See document IPC/CE/32/12, para. 91.

% See document IPC/CE/32/12, par83.to 91.

87 For example, see documents WIPO/GRTKF/IC/4/INF/2, Annex Il; WIPO/GRTKF/IC/4/3,
para.139 (ii).

¥ See document WIPO/GRTKF/IC/5/3.
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Indigenous communities. This raised the question of whether protection systems based on IP
rights were appropriate and suitable for promotingittierests of traditional communities,

who may see the IP system as reflecting values incompatible with their own. In some cases,
the concern was expressed that IP protection of TK and TCEs was inappropriate as it could
lead to the alienation, deteriorati@nd commodification of culturally sensitive subject matter.
Similarly, the concern was expressed that traditional communities should be supported in
their endeavors to preserve and maintain traditional methods of preserving traditional
knowledge and ctilires and passing them between generations within the communities. In
other cases, traditional communities sought to make some commercial use of TK and TCEs in
national and international markets, or generally to disseminate their TK and TCEs beyond the
community.

33. Various approaches to TK/TCE protection discussed in the Committee demonstrated the
possibility of addressing some of these concerns through the judicious use of IP systems.
This pivoted on the understanding thahowever the comunity wished to preserve, protect,
develop or make commercial use of its intellectual and cultural heriggesitive 1P

protection provided opportunities to prevent third parties from making undesirable,
unauthorized or offensive use of TK or TCEs, atefensive protection ensured that IP rights
were not secured by third parties over TK/TCE subject matter. The challenge was to use IP
rights to supplement and extend the effective reach of customary law and practices, without
undermining the traditionatémework. This arose particularly when TK or TCEs were
removed from the traditional environment, with or without the consent of the owners, and
were used beyond the reach of traditional law and custom. For communities which sought
only to preserve the aditional framework in which TK/TCEs are created and sustained,
positive protection would allow action to be taken against abusive use of TK or TCEs, in
particular if this diluted or eroded community values and interests, while defensive protection
would safeguard against illegitimate third party IP rights that create a sense of
misappropriation of traditional heritage. Inasmuch as communities wish to use their TK or
TCEs in commercial activities beyond the traditional context, for instance in developing a
communitybased industry based on TK, positive protection would safeguard the community
against the commercial activities of third parties that may otherwise undercut the
community’s interests; and defensive protection would ensure that there arechpétiy IP
rights that impede the community from commercializing and developing its own cultural and
intellectual heritage in the wider marketplace.

Needs and capacity: focus on the point of access

34. The Committee’s work took two general appches in addressing the needs identified

for enhanced protection of TK and TCEs, and the IP aspects of genetic resources. First, it
worked on analyzing, clarifying and extending the legal application of norms and principles
(both conventional IP systenamdsui generisapproaches), and second, it developed a range

of practical tools and considered the need to build community’s capacity to uséatied

tools to promote their interests effectively. Both aspects of the Committee’s work recognized
the ned to concentrate on the capacity and the interests of TK holders and traditional
communities at the point where and when their TK, TCEs or genetic resources are being
accessed by external parties. It was pointed out that it was crucial for these corestmiti
identify and promote their interests exactly at that point, before they granted actual access to
TK or TCEs, or genetic resourceghis is because it can subsequently be extremely difficult
retrospectively to rectify problems that arose from inappiaie access. This entailed an
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integrated approach to strengthening capacity to use existing rights and defensive options and
to enhancing the practical availability of legal avenues for protection.

35. Accordingly, the work of the Committes leading towards two complementary
outcomes:

- the strengthened capacity of TK holders and cultural custodians both to make
effective use and adaptation of existing IP systems and to articulate and define their
needs and interests in relation to the IPtegs in a way that combines an enhanced
understanding of legal concepts and systems and their practical application with a
stronger capacity to make effective use of these systems; and

- astronger empirical understanding of the nature of IP protectioKadid TCEs,
so that policy discussions in WIPO and elsewhere, and national policymakers, are
informed by the rich array of practical experience that has been developed at the
national, regional and international levels, leading to a greater understariding o
policy options and a stronger basis for international cooperation and legal and
technical assistance, including the cooperative development of national and regional
laws with the aim of better protecting TK and TCEs.

V. LEGAL PROTECTION OF TRADITIONAL KNOWLEDGE AND CULTURAL
EXPRESSIONS

Scope and definition of legal protection

36. One of the key issues the Committee considered was how to refer to and how to define
the subject matter of protectienwhat terms to use, and what definitiongjive them®® This
corresponded to a need widely identified in the Haiciding Missions in 19989. In the
Committee’s subsequent discussions, this emerged as an important basis for international
policy debate. Discussions frequently stre48&uk holistc nature of traditional cultural and
knowledge systems, and the need to recognize the complex interrelations between a
community’s social and cultural identity, and the specific components of its knowledge base,
where traditional technical kno¥vow, cultual expressions and traditional narrative forms,
traditional ecological practices, and aspects of lifestyle and spiritual systems may all interact,
so that attempts to isolate and separately define particular elements of knowledge or culture
may create urese or concern. On the other hand, it has been argued that, while recognizing
the links between them, TCEs and technical TK should be dealt with in two parallel and

%9 See docment WIPO/GRTKF/IC/3/9.

40 “The Brazilian position differed from the suggested approach in paragraphs 22 and 23, as
protection of TK should be based on a holistic approach, given that the very essence of TK
would be missed if a “piecemeal” model of proiectwere adopted.” (WIPO/GRTKF/IC/3/17,
para. 220); “..the document should be oemled, to provide more examples to find how
existing IP could be used to protect TK in a holistic approach to cover not only the knowledge
itself, but also the culture arall heritage related to it” (WIPO/GRTKF/IC/3/17, para. 187, see
also paras. 188 to 285); “..TK was holistic and was inextricably linked to the lives of
communities and TK holders.” (WIPO/GRTKF/IC/4/15, para. 147, see also paras. 138, 148,
152, 158).
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complementary tracks, at least as a methodological déViGéscussions have pointed toet

need for some clarity and a common understanding of the subject matter of protection as the
basis for international cooperation in this area: this has also led to a need to clarify the very
role of definitions of protected subject matter in internasioi® instrumenté? Broadly

speaking, the discussion highlighted a tension between an approach to defining TK/TCE
subject matter that aimed at inclusiveness and recognition of the diverse local characteristics
of traditional knowledge and cultures, andapproach that saw value in establishing a
common set of terms and a general understanding of their signification at the international
level. Committee discussions therefore showed contrasting emphases that definitions of TK
should reflect its holistic caiity, and that there should be some precision and clarity in the
notion of TK, as a sounder basis for future international policy development and cooperation.

37. The terms ‘folklore’ and ‘expressions of folklore’ have been discussed for maarg ye

in international policy debate on IP questions, and are identified as an object of protection in
international IP la#? and other policy instruments; they are also the object of protection of
many national laws, including in copyright laf#sind distirct sui generidaws for the

protection of folklore®® While there is no exhaustive definition of ‘folklore’ at the

4 For example, at the third session of the Committee, the European Union and its Member States

stated that “the Committee should continue to work to establish a dividing line between TK and
folklore. . . and that the different legal tracks be explored whicly beacomplementary in
analyzing these two facets.. . .it [is] necessary to define the scope of traditional TK with regard
to biodiversity and leave folklore and handicrafts to be covered by other measures”
(WIPO/GRTKF/IC/3/17 at para. 218). See also pagab, 242, 286, and 254.
42 See documents WIPO/GRTKF/IC/3/9, paras. 12(iii) and 17 and WIPO/GRTKF/IC/5/8 para. 44.
See also WIPQntellectual Property Needs and Expectations of Traditional Knowledge
Holders: WIPO Report on Fadinding Missions on Intéectual Property and Traditional
Knowledge (1998999) WIPO, 2001, pp. 21213, 216. “Given this highly diverse and
dynamic nature of traditional knowledge it may not be possible to develop a singular and
exclusive definition of the term. However, sualsingular definition may not be necessary in
order to delimit the scope of subject matter for which protection is sought. This approach has
been taken in a number of international instruments in the field of intellectual property.” (See
document WIPO/GRKF/IC/1/3, para. 65).
WIPO Performances and Phonograms Treaty (adopted in Geneva on December 20, 1996)
available at: fttp://www.wipo.int/clea/docs/en/wo/wo034en.tm
WIPO-UnescoModel Provisions for National Laws on the Protection of Expressidns
Folklore Against lllicit Exploitation and Other Prejudicial Actions, 1982.
% For example, see document WIPO/GRTKF/IC/3/10, paras 118 and 119. See also the Barbados
Copyright Act, 1998; Ghana Copyright Law PNDCL 110 of 1985; Indonesia Copyright Law
No. 12, 1997; the Islamic Republic of Iran’s “Act on the Protection of Authors’, Artists’ and
Composers’ Rights”, 1969; Kenya Copyright Act No. 5 of 1975; Mexiey Federal del
Derecho de Autqrl997; Mozambique Copyright Law (published February 20120
Nambian Copyright and Neighbouring Right Protection Act 6 of 1994 as amended in 2000;
Sri Lanka’s Code of Intellectual Property Act No. 52 of 1979; TagdNo. 9112 du 10 Juin
1991; United Republic of Tanzania “Copyright and Neighbouring Rights$ 7 of 1999;
Viet Nam “Civil Code of Socialist Republic of Vietnam”, October 28, 1995. For further
information see also responses to “Questionnaire on National Experiences with the Legal
Protection of Expressions of Folklore” (WIPO/GRTKF/IC/2/7) at
<http://www.wipo.int/globalissues/questionnaires?iZ/index.htm#
For example, see Panama Law No. 20 of June 26, 2000, regulated by Executive Decree No. 12
of March 20, 2001, entitled “Special Intellectual Property Regime Governing the Collective

[Footnote continued on next page]
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international level, there is a long established international and national usage of the term as
the object of specific protection (whethers folklore as such, or expressions of folklore, that

is the direct object of protection). The more recently coined term ‘traditional cultural
expressions’ was used in the work of the Committee as a close synonym for ‘expressions of
folklore;” for some @mmunity representatives and commentators it has the advantage of
being a more direct description, and one that lacked the negative associations that ‘folklore’
has for some communitié$. In the documents it submits to the Committee, the Secretariat
has @opted the practice of using these two terms synonymously.

38. ‘Traditional knowledge’ has been used in the Committee and in the earlier WIPO
factfinding missions as a broader and more diverse cori€eptonvenient umbrella term

that has beensed to refer to a wide range of subject matter (&t sensit The use of this
term is a direct reflection of the broadening international agenda, and the increasing interest in
the IP protection of traditional knowledge systems and specific elemétreddional know
how, beyond the longestanding interest in the IP protection of traditional cultural
expressions (expressions of folklore). Indeed, ‘traditional knowledge’ has been used in its
most general sense to cover material such as ecological ad medicinal knowledge and the
form of its expression, as well as to embrace the terms ‘folklore’ and ‘traditional cultural
expressions.” The Committee adoptéthe approach of working with the terms ‘traditional
knowledge’ and ‘expressions of folklore/tidonal cultural expressions,’ reflecting two
distinct, but closely complementary and interrelated areas of substantive discussion.
However, the surveySand studie¥ considered by the Committee on specific national

[Footnote continued from previous page]

Rights of Indigenous Peoples, for the Protection and Defense of their Cultural Identity and their
Traditional Knowledge, and Other Provisions”; “WIR@hescaviodel Provisions for National
Laws on the Protection of Expressions of Folklore Against lllicit EXaltddn and other
Prejudicial Actions”, 1982; “South Pacific Regional Framework for the Protection of
Traditional Knowledge and Expressions of Culture” (2002).
4" For example, see documents WIPO/GRTKF/IC/3/9, para. 22 and WIPO/GRTKF/IC/4/INF/2
Annex Il, paa. 3.
““traditional knowledge’ ... refer[s] to traditiofbased literary, artistic or scientific works;
performances; inventions; scientific discoveries; designs; marks, names and symbols;
undisclosed information; and all other traditibased inovations and creations resulting from
intellectual activity in the industrial, scientific, literary or artistic fields. “Traditioased”
refers to knowledge systems, creations, innovations and cultural expressions which: have
generally been transmittétbm generation to generation; are generally regarded as pertaining
to a particular people or its territory; and, are constantly evolving in response to a changing
environment. Categories of traditional knowledge could include: agricultural knowledge;
scientific knowledge; technical knowledge; ecological knowledge; medicinal knowledge,
including related medicines and remedies; biodivenstated knowledge; “expressions of
folklore” in the form of music, dance, song, handicrafts, designs, staridsartwork; elements
of languages, such as names, geographical indications and symbols; and, movable cultural
properties. Excluded from this description of TK would be items not resulting from intellectual
activity in the industrial, scientific, litery or artistic fields, such as human remains, languages
in general, and other similar elements of “heritage” in the broad sense.”
(WIPO/GRTKF/IC/3/9, para. 25).
* See documents WIPO/GRTKF/IC/1/3 para. 20 and WIPO/GRTKF/IC/3/17 paras. 266 and 306.
50 Forexample, see documents WIPO/GRTKF/IC/4/7; WIPO/GRTKF/IC/5/7.
sl For example, see documents WIPO/GRTKF/IC/4/3; WIPO/GRTKF/IC/4/8;
WIPO/GRTKF/IC/5/3; WIPO/GRTKF/IC/5/8.

48
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approaches to legal IP protection hailrsclosed a need for a clear working understanding of
the interaction between a more focussed conception of ‘traditional knowledgest(itto
sensiand traditional cultural expressions. The Committee was advised of various national
approaches teui generisprotection of TK which disclose a range of different approaches to
defining this term in national law?

The subject matter of IP protection

39. The Committee’s discussions have highlighted how the use and definitions of terms in
the contat of protection of TK/TCEs can be clarified by distinguishing between:

- the holistic traditional knowledge, cultural and spiritual system associated with a
local or indigenous community, including customary law systems;

- those distinct aspects of the tradital knowledge and expressions of culture that
are protected by specific IP legal mechanisms beyond the customary context; and

- the actual subject matter of specific IP rights concerning TK or TCEs.

40. The holistic quality of protection is mosapparent within the traditional context, where
legal protection is often embedded in deeper cultural norms and practices, and integrated in
the life of the community. It is generally when TK or TCE subject matter is removed from
that context, and engagether interests (such as commercial or research interests), that
community concerns and IP policy issues arise, and thus the perceived need for distinct new
forms of IP protection. Therefore the conceptual breadth and holistic quality of TK
(incorporatimg its integral relationship with the traditional context) needs to be recognized in
taking a broad and inclusive approach to defining the scope and background to the subject
matter. But the implementation of specific legal mechanisms for IP protectioK/GICE

subject matter may require greater focus and a degree of selectiveness if they are to be applied
in separate jurisdictions whether through general suigenerisprotection systems. For
instance, somsui generissystems for TK protection focushdraditional ecological

knowledge rather than traditional knowledge in a broader sense.

Forms of IP protection

41. While the categories are general and the boundaries between them are necessarily
indistinct, the Committee’s work has coveredad general clusters of TK/TCE subject matter
that may be covered by specific forms of IP protection:

- Protection extended to tle®ntent substancer ideaof knowledge and culture
(such as traditional knowow about the medicinal use of a plant, or tramhal
ecological management practicesgorresponding roughly to the subject matter of
patents, utility models and knetow or trade secrets;

2 For example, see the legislation provided in document WIPO/GRTKF/IC/5/INF/2,lpame

Brazil's Provisional Measure No. 2186 of August 23, 2001; Panama Law No. 20 of June 26,
2000, regulated by Executive Decree No. 12 of March 20, 2001, entitled “Special Intellectual
Property Regime Governing the Collective Rights of Indigenous Psgjglethe Protection and
Defense of their Cultural Identity and their Traditional Knowledge, and Other Provisions”;
Peru Law No. 27811 (Published On August 10, 2002); Portugal Deé@eeNo. 118/2002, of
April 20, 2002.

> For example, see documents V@IRSRTKF/IC/3/8 and WIPO/GRTKF/IC/3/9.
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- Protection extended to tlierm, expressioror representatiorof traditional cultures
(such as a traditional sgnperformance, oral narrative or graphic design)
corresponding roughly to the subject matter of copyright and performer’s rights and
rights in industrial and textile designs; and

- Protection extended to thheputationanddistinctive characteof signs,symbols,
indications, patterns and styles associated with traditional cultures, including the
suppression of misleading, deceptive and offensive use of this subject matter
corresponding roughly to the subject matter of trademarks and geographical
indicaions, as well as specific protection for material such as the names of IGOs,
hallmarks and national symbols.

42. Practical protection scenartfsonsidered by the Committee illustrate how the
protection of TK and TCEs may involve the use of aga of specific IP tools, potentially
drawing on established IP titles as well as spec#iig,generisapproaches, each protecting
one facet of the underlying subject matter, rather than relying on a single IP tool that would
cover every distinct aspect ®K/TCEs as a composite whole. When policy debate turned to
specific forms of IP protection for TK, TCEs or folklore, the terms were used in a more
focussed way that corresponded with the nature of the legal protection intemaded

particular, whethertte protection related to the content of TK, or the form of expression, or
the use of distinctive signs or symbols.

Protection of content or expression?

43. This meant that terms such as ‘traditional knowledge,’ ‘traditional culture’ or ‘foéklo

could operate on one level as general descriptive terms, but could also operate as specific
references to the subject matter protected by distinct forms of IP protectiorstricko sensu

has been associated with protection of knowledge as such, agh€Es and expressions of
folklore have been associated with protection of the characteristic manner or form in which

TK and traditional cultures have been expressed. When an ethnobotanist records the fact that
a traditional community uses a certain glartract in a particular way to treat a disease, the
policy concern is that this knowledge should be protected, not the manner or form in which

> “Ashort fable may help illustrate the nature of TK and the availability of existing mechanisms

of intellectual property that fit its characteristics. Let us imagine that a member of an Amazon
tribe does not feel @ll and requests thaajés medical servicespajéis the tupiguarani word

for shaman). The shaman, after examining the patient, will go to his garden (many shamans in
the Amazon rain forest are plant breeders indeed) and collect some leaves, seedtsaindrh
different plants. Mixing those materials according to a method only he knows, he prepares a
potion according to a recipe of which he is the sole holder. While preparing the potion and,
afterwards, while administering it to the patient (accogdio a dosage he will likewise

prescribe), thgpajé prays to the gods of the forest and performs a religious dance. He may also
inhale the smoke of the leaves of a magical plant (the “vine of the soul”). The potion will be
served and saved in a vase lwitymbolic designs and thpajéwill wear his ceremonial

garments for the healing. In certain cultures, plageis not seen as the healer, but as the
instrument that conveys the healing from the gods to the patient.” (WIPO/GRTKF/IC/4/8,
para.38). For ftther examples, see documents WIPO/GRTKF/IC/4/3 with reference to the
USPTO’s Database of Native American Tribal Insignia (para. 139), the registration of
traditional designs in Kazaksthan (para. 157), the use of trade marks and collective marks (paras
142 to 143); WIPO/GRTKF/IC/5/INF/2Janke, TerrfMinding Culture: Case Studies on
Intellectual Property and Traditional Cultural Expressions.”
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the ethnobotanist writes down the knowledge. When a traditional song is recorded, or a
traditional painting mof is copied, the concern is that these forms of expression should be
protected, even if the song or motif themselves convey knowledge that might also be
protected. If a business enterprise seeks to market its product on the basis of a misleading
claim that it had a traditional cultural quality, or by using a traditional symbol or other
indication to create a misleading association with a traditional community, then the concern is
that protection be available against such misleading or deceptive behaviantegrated

approach to protection of TK and TCEs would require sufficient legal tools to protect each
aspect in this way; the one legal mechanism need not be distinctly relied upon to protect each
of these aspects.

Three forms of protection: kndedge, expression and distinctive signs

44. Accordingly, one possibility that emerged from the various approaches taken in the
Committee would be to use these terms so as to recognize the distinct forms of protection that
would correspond with #&m.

- For instance, traditional knowledge (TKiricto sensicould refer to the content or
substance of traditional knefwow, skills, practices and learning, while recognizing
that this content or substance may be considered integral with traditional ways o
expressing the knowledge and the traditional context in which the knowledge is
developed, preserved and transmitted. This reflects the view that TK must refer to
‘knowledge’ in a general sense, but knowledge with a specifically traditional
character. Rotection would apply to the knowledge as such, and restrain the
unauthorized use of the knowledge; this could include unauthorized disclosure of
secret or sacred TK.

- Traditional cultural expressions (TCEs) could be used synonymously with
expressions dblklore and generally in line with existing nationsilii generidaws
on folklore and the UNESCAQVIPO model provisions, to mean tangible or
intangible works or productions, and forms or expressions of traditional knowledge
and traditional cultural heritag which have the characteristicsafraditional
heritage associated with a community. This reflects the way in which protection
may be given to an expression as such, and not only to the content.

- Protection can also potentially apply to misleadingleceptive use of TK or TCE
material or any related signs or symbols, and any use that falsely suggested an
association with or endorsement by an indigenous or local community. This
suggests that laws or specific IP rights may be developed that definesonatice
of the distinctive reputation, signs and symbols of traditional communities and
indigenous cultures (for instance, authenticity labels and certification marks, and
prohibitions on the use of certain terms and symbols).

Definitions of TK and TCE

45. The Committee considered several specific definitions of TK and TCEs/expressions of
folklore which could form the basis for continued international work in this area. As there are
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no established definitions of TK internationafthe disaissions focussed on some of the

factors that should be included within a definition that is suitably general and flexible to
accommodate the diverse range of cultural and legal traditions concerned, but could still serve
as the basis of a form of IP proté&mn. An analysi&® of the definition issue and a survey of
approaches to definition suggested that TK could be defined as knowledge which is:

- generated, preserved and transmitted in a traditional context;

- distinctively associated with the traditional erdigenous culture or community
which preserves and transmits it between generations;

- linked to a local or Indigenous community or other group of persons identifying
with a traditional culture through a sense of custodianship, guardianship or cultural
respasibility, such as a sense of obligation to preserve the knowledge, or a sense
that to permit misappropriation or demeaning usage would be harmful or offensive,
a relationship that may be expressed formally or informally by customary law;

- knowledge in thesense that it originates from intellectual activity in a wide range of
social, cultural, environmental and technological contexts; and

- identified by the community or other group as being traditional knowledge.

46. Some of the factors submittéd the Committee as being relevant to defining

‘traditional cultural expressions’ and ‘expressions of folklore’ included a similar requirement
that they are expressions of cultural heritage that is generated and preserved in a traditional
context. The exgessions may be intangible, tangible or a combination of the two. The
underlying traditional culture or folkloric knowledge from which the expression is derived is
generally intangible (alegend or story may form part of the underlying intangible “f@Rlo

as well as certain motifs or patterns, whereas a painting of that legend or story in a traditional
mode is a tangible expression of that folklore). Some legal systems distinguish between:

- preexisting, underlying traditional culture (traditional twie or folklore
stricto sensy, generally characterized as being traditional, related to culture,
intangible, trangyenerational, shared by one or more groups or communities, and of
anonymous origin, inasmuch as the notion of authorship is relevant atral

- literary and artistic productions created by current generations of society and based
upon or derived from prexisting traditional culture or folklore (this latter category
often being eligible for copyright protection).

47. The UnesceNIPO Model Provisions of 1982 provided an inclusive and descriptive
definition that covers intangible and tangible expressions, and affirms its basis in traditional
culture:

“expressions of folklofaneans productions consisting of characteristic elemeftise
traditional artistic heritage developed and maintained by a community of [name of
country] or by individuals reflecting the traditional artistic expectations of such a
community, in particular:

®  See the range of definitions cited in the Annex to document WIPO/GRTKF/IC/3/9

%6 See document WIPO/GRTKF/IGR at paragraph 35. At the fourth session of the IGC, the
delegation of Switzerland noted that the elements as set out in that paragraph would be a good
basis for further work in this area. SBeport WIPO/GRTKF/IC/4/15 at para. 135.
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() verbal expressions, such as folk tales, folk ppend riddles;
(i) musical expressions, such as folk songs and instrumental music;

(i) expressions by actions, such as folk dances, plays and artistic forms or rituals;

whether or not reduced to a material form; and

(iv)  tangible expressions, suels:

(@) productions of folk art, in particular, drawings, paintings, carvings,
sculptures, pottery, terracotta, mosaic, woodwork, metalware, jewelry, basket weaving,
needlework, textiles, carpets, costumes;

(b) musical instruments;
(c) [architectural foms].”

Mechanisms for protecting TK/TCEs

48. Beyond the question of definition and clarification of protected subject matter, the
Committee discussed a wide range of mechanisms for the IP protection for TK/TCEs. These
can be broadly categoriden three groups:

- existing IP systems applied to TK/TCE subject matter (such as copyright protection
of traditional cultural work¥ and of “works derived from national folkloré®*and
patent protection of traditional medical knowlede

- adaptations ansli generiselements of existing IP systems to ensure their
application to TK/TCE subject matter (for instance, the incorporation of TK subject
matter in the IPC? the protection of indigenous text and imagery in trade mark
systems’ and the award of spedidamages associated with cultural offense in the
breach of copyright in TCE9); and

- stand alonesui generidP systems, whether for the protection of the content of TK
as suclf? for the protection of TCEs or expressions of folkl&fer for both content
and expressidh).

57

58

59

60
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For example, s=Janke, Terri “Minding Culture: Case Studies on Intellectual Property and
Traditional Cultural Expressions” available at:
<http://www.wipo.int/globalissues/studies/cultural/mindingture/idex.htn.

Section 1(3), Tunis Model Law on Copyright foreReloping Countries (1976).

For example, see “China Traditional Chinese Medicine Patents Databases” available at:
<http://www.wipo.int/globalissues/databases/tkportal/indextml

See document IPC/CE/32/12, paré3.to 91.

For example, see theqvisions on the inappropriate registration of Maori text and imagery,
WIPO/GRTKF/IC/4/INF/2, Annex Il, paragraph 10ff; see also USPTQO’s Database of Official
Insignia of Native American Tribes. Ssapranote 26.

For example, sell*, Payunka, Marika ad Others v Indofurn Pty Lt{1994) 30 IPR 209. The
Carpet Case, one of the subjects of the studies undertaken for WIPO by Ms. Terri Janke entitled
“Minding Culture: Case Studies on Intellectual Property and Traditional Cultural Expressions”
available akhttp://www.wipo.int/globalissues/studies/cultural/mindingture/idex.htntb.

For example, Peru Law No. 27811 (Published On August 10, 2002); Portugal Bleakeldo.
118/2002, of April 20, 2002.
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Policy choices for sui generis protection

49. Discussions in the IGC about the role and operatiosubfyenerissystems for

protection of TK and TCEs have been witBnging. The various surveys conducted of
national experierewith the use of conventional IP systems to protect TK or TCEs disclosed
a range of perceived shortcomings, which may be relevant to the developnsemgeheris
systems, for instance:

) difficulty meeting formal requirements such as novelty or iodjty, and
inventive step or noiwbviousness (this may be due at least in part to the fact that TK or TCEs
often date back prior to the time periods associated with conventional IP systems, or are
developed in a more diffuse, cumulative and collectiveanea, making specific steps such as
invention or authorship difficult to establish at a fixed time);

(i) requirements in many IP laws for protected subject matter to be fixed in material
form (given that TK and TCEs are often preserved and transmitteddynarrative and other
non4{naterial forms);

(i) the frequently informal nature of TK/TCEs and the customary laws and protocols
that define ownership (or other relationship such as custody and guardianship) that forms the
basis of claims of affinity ad community responsibility;

(iv)  the concern that protection systems should correspond to a positive duty to
preserve and maintain TK/TCEs, and not merely provide the means to prevent others from
making unauthorized use (the characteristic function afdgRts);

(v)  the perceived tension between individualistic notions of IP rights (the single
author or inventor), as against the tendency for TK/TCEs to be originated, held and managed
in a collective environment, often making it difficult to identify tepecific author, inventor
or analogous creator that IP law is viewed as requiring); and

(vi)  limitations on the term of protection in IP systems (calls for better recognition of
TK/TCEs often highlight the inappropriate nature of relatively brief teafgrotection in
conventional IP systems, as interests and need for protection are seen as enduring beyond
individual life-spans for TK and TCE subject matter).

50. Some of the practical case studies and reports of national experience havetabwn
these perceived shortcomings can be overcome in particular cases in which conventional IP
systems have been used to protect TK or TCESs, whether by crafting more flexible laws,
adapting them to the specific interests of the holders of TK/TCEs, or taldeg specific

[Footnote continued from previous page]

&4 For example, WIP@JnescoModel Provisions, 1982; Bajui Agreement, 1999; South Pacific
Regional Framework for the Protection of Traditional Knowledge and Expressions of Culture”,
2002.

& For example see documents WIPO/GRTKF/IC/4/INF/2, Annex IV and
WIPO/GRTKF/IC/5/INF 3; Panama Law No. 20 of June 2600, regulated by Executive
Decree No. 12 of March 20, 2001, entitled “Special Intellectual Property Regime Governing the
Collective Rights of Indigenous Peoples, for the Protection and Defense of their Cultural
Identity and their Traditional Knowledgend Other Provisions”; Philippine Republic Act No.

8387 (October, 1997).
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initiatives at the community level. Nonetheless, a debate continued on the need for a broader
policy response to the concerns about IP protection of TK/TCEs. Some of the general issues
that have arisen in this debate have included:

The ned for distinct and focussesli generisapproaches, for instance for the
protection of folklore or traditional knowledge in a particular context (such as
traditional medicinal knowledge or ecological knowletfyer responding to the

need to express the ebents of particular customary law, as against the need for an
approach that is inclusive and comprehensive;

The need to analyze and to clarify the scope of application of existing IP systems to
TK and TCE subject matter, so as to shed light on the gapsotection that may
need to be filled byui generismechanisms;

What mechanisms are needed to extend the reach internationallygenerislegal
measures defined either at the local, customary or national level;

The need to weigh the benefits of forlityaand registration based systems, which
provide legal certainty and clarity and give formal legal notice, against the benefits
of informal systems, which do not require any positive action on the part of owners
of TK/TCE related rights; and

The implications of introducing new laws on TK or TCE protection, when this has
the effects of creating retrospective claims

51. The Committee discussed at length the policy needs and possible meangeheris
protection of TK. A range of specific tianal experiences were report&nd there was a
wide-ranging debate on the policy choices that were available in relatisuitgenerisTK.

To clarify the options and their various advantages and drawbacks, the following issues were
identified as a usful analytical framework®

()
(ii)
(iii)
(iv)
(v)
(vi)
(i)
(vii)

the policy objective of TK protection;

the subject matter of protection;

the criteria that subject matter had to meet to be protected,;
the owners of rights in protected TK;

the nature and legal effeof these rights;

how rights are acquired,;

how rights are administered and enforced; and

how rights are lost or expire (if at all).

66

For example, Portugal’'s Decré@aw No. 118, of April 20, 2002, document

WIPO/GRTKF/IC/5/INF/2.
67 See for example WIPO/GRTKF/IC/3/7, WIPO/GRTKF/IC/4/7 and WIPO/GRTKF/IC/5/7, and
the detailed background material in WIPO/GRTKF/IC/5/INF/2,

68

Initially in document WIPO/GRTKF/IC/3/8, and applied subsequently in documents

WIPO/GRTKF/IC/4/8 and WIPO/GRTKF/IC/5/8, as well as in broader discussion in the
Committee.
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52. Document WIPO/GRTKF/IC/5/8 provides a detailed account of the policy options that
have ben explored on each of these issues, drawing also on reporting and analysis in
previous document®. This illustrated that the way TK was defined and the nature of the
rights extended depended to some extent on the policy aims of the protection system. Fo
instance, protection systems may be focussed on traditional ecological knowledge (or TK
associated with genetic resources) or on traditional medical knowl@digeportant practical
guestions included the need for rights to be clear and enforceableredion of structures

for ownership of rights that reflect community expectations and customary law systems; the
balance between clear notice about the existence and scope of rights, such as through
registration systems, and the availability of rightshwut formalities; and the implications of
rights with retrospective effect.

53. Thesuigenerissystems for TK protection reported to the Committee illustrates a
diversity of approaches to the issues cited abdvEhe subject matter afui generisTK

protection could be restricted to specific areas of policy interest, such as biodivetatigd

TK, TK associated with plant genetic resources, or medicinal knowledge, or it could be
extended to TK in a more general sense. The criteria to md@terwhether subject matter

should be eligible for protection included a sense of traditional cultural identification, the
susceptibility of the TK for commercial use, and novelty (either novelty in the technical or
patent sense, or novelty in the commatdense). Rights undersgenerisTK systems were
typically held in a collective manner by indigenous and local communities, defined in various
ways according to national law and circumstances. In some instances, individuals may also
be recognized asght holders in their own right. One issue was whether, and if so how,
foreign nationals may be recognized as right holdelny analogy with other areas of IP

rights, this may be determined through application of the principle of national treatment or
through reciprocity. The range of rights made available uisdegenerisTK systems varied
considerably, but could be broadly categorized as copyright style rights (rights to prevent or
authorize reproduction, and rights of attribution) or patent styletsi¢rights to prevent or
authorize use or exploitation, such as commercial or research usage). Rights could variously
be acquired automatically, without taking specific formal steps, or through a formal
registration system, involving formal or substaetexamination. Reported legal sanctions
available included a range of administrative, civil and criminal measures. The duration of
rights in the systems reported to the Committee could be indefinite (although subject to loss in
certain circumstances), tor fixed terms.

54. The development of new standards of protection, uncet generisapproach, raised
two broader issues related to social costs. The first issue concerns proportionality between the
social gains derived from TK protecti@nd social costs of establishing legal and

69 For example, see docunts WIPO/GRTKF/IC/2/9; WIPO/GRTKF/IC/3/7;
WIPO/GRTKF/IC/3/8; WIPO/GRTKF/IC/4/7; WIPO/GRTKF/IC/4/8; based on 61 responses
to the “Survey on Existing Forms of Intellectual Property Protection for Traditional
Knowledge” (WIPO/GRTKF/IC/2/5) and “Reviseguestionnaire for the Survey on Existing
Forms of Intellectual Property Protection for Traditional Knowledge” (WIPO/GRTKF/IC/Q.1).
For example, see WHO Traditional medicine strategy 20025

(document WHO/EDM/TRM/2002); WIPO/GRTKF/IC/3/6, para. 28/IIPO/GRTKF/IC/3/17,
para. 160.

See in particular the four systems reported in detail in document WIPO/GRTKF/IC/5/7 and
attached to document WIPO/GRTKF/IC/INF/2 in Annex Il;

70

71
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administrative systems. Because TK protection is often viewed in more than utilitarian terms
and is often expressed in terms of human rights and equity, a close calculation of the
cost/benefit equation may not bppropriate. Nonetheless, the need for systems to be
essentially workable and not burdensome has been an important consideration, both in terms
of promoting accessibility and utility to TK holders, but also to reduce costs to society. The
experience othose Committee Members that have adopt@dyenerianechanisms for the
protection of TK? suggests that some formal recognition of protected subject matter may be
preferred, for the sake of legal security, but such formalities should be kept as mudé asnp
possible. Greater use of such systems, and greater experience with their operation in broader
contexts, including through successful bensfiaring and other commercial arrangements,

may disclose the need over time for more elaborate or preciaéregchanisms, just as other
areas of IP law have evolved in the light of changing needs and operating environment.

55. A second issue concerned the degree to whiglyenerisTK systems should build on
existing IP law and legal concepts. Theare distinctive demands snigenerisTK systems:

they are naturally more imbued with direct social and cultural objectives than standard IP
regimes, and bolster the cultural identity of indigenous and local communities, and there is
concern that thisshould not be done in a reductive manner. However, the creation of a
parallel IP jurisprudence may create legal uncertainties with negative impact for TK holders.
One approach to minimize this risk is to sustain and adapt well established legal principles
such as those that prevail in standard IP: “[u]sing available [statutory] elements has the
advantage of avoiding uncharted waters. Moreover, concerns with biopiracy and transaction
costs in the areas of expressions of folklore and biodiveessociatd traditional knowledge

are better (if not only) overcome by resorting to the adaptation of tested systems, and the legal
principles that they contain’® The recent experience of WIPO Member States, as notified to
the Committee, suggests tgti generissystems can be mirrored in standard IP regimes,

rather being created entirely separately from scratch. This enables the use of such measures
such as: attributing the authority for registering and managing records of registered TK to the
same governmernitagency in charge of registering IP rights; providing for conditions of
registrability or eligibility for protection that are similar to conditions of protection of

standard IP rights, such as novelty (be it technical or commercial) and inventorshgugit
collective)’* and setting the scope of effective rights and the means for their enforcement in

a way that is common, or at least parallel, to those that apply to general IP infringement.

Protection of TCEs

56. The IP protection of TCEsaises several questions concerning the relationship between
IP and the preservation of cultural heritage, the promotion of multiculturalism and cultural
diversity and the stimulation of creativity and innovation as ingredients of sustainable
economic develpment. These questions formed the backdrop for continued examination of
the uses and limits of existing IP and for the revievsof generisoptions’>

2 See documents WIPO/GRTKF/IC/5/7 and WIPO/GRTKF/IC/INF/2.

8 See document WIB/GRTKF/IC/3/8, paragraph 58.

74 This means that a community that has not developed an element of TK cannot claim property
rights in that element; only the community (or communities) that have indeed contributed to its
creation can.

® See document WIPORSTKF/IC/5/3.
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57. Reflecting the wide range of practical experience already gained with the legal
protecton of folklore in national legal systems, the Committee’s discussiossiiajeneris
systems for the protection of TCEs extensively reviewed these national expeffamealso
drew on the UNESCE&VIPO Model Provisions as an important international rafeeepoint.
Suigenerisprotection of TCEs was often closely linked to the copyright system, either as a
suigeneriselement within copyright law, or as a distinct but complementary law linked to
copyright law. The Committee’s work on TCEs has howevenhearked by a broader
perspective and its examination of TCE protection has encompassed also performers’ rights,
trademarks, including certification and collective marks, industrial designs, geographical
indications, patents and unfair competition (see WBRTKF/IC/5/3).

58. Discussion on the policy options and the range of national experiences was wide
ranging, and the following issues were identified as a way of structuring consideration of
suigenerisapproaches:

) policy context and olgctives;

(i) subject matter (scope of protection);

(i) criteria the subject matter must meet as a condition for its protection;
(iv)  holder of the rights;

(v)  rights conferred, including exceptions and limitations;

(vi)  procedures and formalities ,any, for the acquisition and maintenance of the
rights conferred;

(vii)  responsibilities of new or existing authorities, associations and other institutions
to exercise and/or manage the rights;

(viii)  sanctions and enforcement procedures;
(ix)  how rights are lost and expire;

(x) interaction between th&ui generissystem and IP and other laws, such as cultural
heritage laws, especially the extent to which they overlap or complement each other;

(xi)  incorporation and/or recognition of any relevanstomary laws and protocols;

(xii)  regional and international protection, including the question of the protection of
the same or similar cultural expressions from neighboring countriesaléed “regional
folklore”); and

(xiii)  transitional arrangemesnt

59. Atthe Committee’s fourth session, a panel discussion analyzed and contrasted a range
of national and regional approaches to the protection of folklore or TCEs according to each of
these issue§. The experience gained from a range of ol approaches and case studies
has been compiled and distilled in a series of working documents, the most recent being

& See document WIPO/GRTKF/IC/3/10 based on the 64 responses to Questionnaire on National

Experiences with the Legal Protection of Expressions of Folklore (WIPO/GRTKF/IC/2/7).
v For example, see documents WIPO/GRTKF/IC/4/INF/2; WIPO/GRTKEBAGIF/3;
WIPO/GRTKF/IC/4/INF/4; WIPO/GRTKF/IC/4/INF/5; WIPO/GRTKF/IC/4/INF/5 Add.
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WIPO/GRTKF/IC/5/3"® The information obtained from this panel discussion and from-case
studies has been compiled in the form of an giehl and comparative table, which uses the
above list of issues as its framework, available as WIPO/GRTKF/IC/5/INF/3.

60. A key question in regard to TCEs is whether IP protection available for only
contemporary, traditiofbased cultural expssions is adequate in meeting intellectual

property and cultural policy objectives. As discussed in WIPO/GRTKF/IC/5/3, does it best
serve creativity and development? Does it best serve cultural diversity and heritage
preservation? While some Statesibed that existing IP strikes the right balance, others

argue for the establishment of some forms of protection oveepigting cultural heritage

which is currently, from the IP perspective at least, in the public domain. However, calls for
blanket progction for all forms of public domain TCEs raise a number of challenges, such as
how to accommodate indefinite terms of protection, how best to manage such new rights, how
non4raditional cultural expressions would be dealt with, how beneficiary commaniteild

be identified and how individuals who continue to practice their traditions but live outside
their communities would be treated, and how prior uses of TCEs would be addressed. The
possibility for the defensive protection for only certain TCEs Jsas sacred TCEs and/or

other specific TCEs identified through registration, as well as the use of consumer protection
and labeling laws, was also discussed. Clarity on the distinction between preservation and
safeguarding of cultural heritage, on the draad, and IP protection for TCES, on the other,
was also identified as a key issue. (These matters are discussed in a series of studies
considered by the Committee, most recently document WIPO/GRTKF/IC/5/3.)

VI. OVERVIEW OF INTERGOVERNMENTAL COMMITTEE OUTCOMES
Clarifying norms, principles and practical tools for TK and TCE protection:

61. This section presents the main elements of the Committee’s work to date, setting out its
outcomes according to its three broad themes. This work hadeyiel detailed, integrated set

of materials that draw together a wide range of national experience with IP protection of TK
and TCEs, which at once provides a consolidated foundation for international discussions on
new or adapted IP protection systemsj @novides an informed basis for capacity building

and national policymaking processes.

Traditional knowledge

62. The Committee developed a series of studies on legal protection of TK, based on some
61 responses to two questionnaifésThis included surveys of national experiences with IP
protection of TK® analysis of the elements ofsaii generisTK system®* analysis of the

definition of TK 22 and a composite study distilling this material into a single docurfient.

8 See also documents WIPO/GRTKF/IC/3/10 and WIPO/GRTKF/IC/4/4

See document WIPO/GRTKF/IC/2/7 and WIPO/GRTKF/IC/Q.1

8 See documents WIPO/GRTKF/IC/2/9, WIPO/GRTKF/IGIANIPO/GRTKF/IC/4/7 and
WIPO/GRTKF/IC/5/7

81 See documents WIPO/GRTKF/IC/3/8 and WIPO/GRTKF/IC/4/8

8  See document WIPO/GRTKF/IC/3/9

8 See document WIPO/GRTKF/IC/5/8
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These documents includedtdis of the relatively small number of natiorsli generislaws

for protection of TK, and the range of experiences reported using IP Ewgdnerisand
otherwise) to protect TK. These materials are available both as the basis for continuing
internatonal policy discussions on specific TK protection, and to support national
policymaking and the assessment of practical options both for the use of existing IP tools and
the development of new forms of IP protection.

63. The Committee gave extemes consideration to the use of databases, registries and
other collections and inventories for the protection of TK, and this discussion clarified that
databases could be used for the preservation, positive protection and defensive protection of
traditional knowledge (as well as related TCEs and information about related genetic
resources, both of which could form part of the material recorded and preserved in a
database). The role of databases for the positive protection of TK was shown in the use of
datbases with security or access controls which give effect to customary laws and protocols
governing the authorized access and distribution of knowl&lgedatabase of patents

granted on traditional medical knowledge illustrated another way of linkingipes

protection and TK databasgs.

64. Extensive analysis was also given to the use of databases and other collections of
information in the context of general defensive protection strategies. This focussed on
approaches to ensuring that dxig TK was taken into account in the patent examination
process. Based on responses to widely distributed questionnaires, inventories of relevant on
line databasé&8 and periodicafy’ were developed to assist in the creation of tools for more
ready accesw publicly disclosed TK in searches for relevant prior art. This in turn led to the
creation of a TK portal as a pilot version of a potential searching tool for patent exarfiners.
The purpose of this was not to induce the disclosure of TK, but to etisatany TK already
disclosed would be taken into account when potentially relevant patent claims were being
assessed. This approach has been taken further in forums beyond the Committee, with steps
being taken to enhance the coverage of documented Theiminimum documentation of the
Patent Cooperation Treaty (PCT) sysféand to expand the International Patent

Classification to provide for more accurate and focussed searching for relevant TK during the
patent examination proce®5.

65. A further defensive mechanism that was considered by the Committee concerned the
use of disclosure requirements in the patent system to ensure disclosure of TK (and
potentially also its origin and the legal circumstances surrounding its access) that is used in
the development of a claimed invention. This was studied in conjunction with comparative
defensive measures concerning genetic resources used in inventions (discussed below).

8 See document WIPO/GRTKF/IC/3/17, para. 158.

% See document WIPO/GRTKF/IC/3/17, pdr@0.

8  See document WIPO/GRTKF/IC/3/6.

8 See document WIPO/GRTKF/IC/3/5.

8  The TK Portal of Online Databases:
http://www.wipo.int/globalissues/databases/tkportal/index.html

8 See documents PCT/CTC/20/5; PCT/MIA/7/3 and PCT/MIA/7/5.

% See document IB/CE/32/12.
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66. The Committee’s discussions on TK protection considered the raiige of potential
applications of databases, registries and other collections as both positive and defensive
protection tools: this ranged from databases or registries which contained information about
IP rights over TK subject matter (granted under camional orsui generisIP systems),

through databases establish to preserve TK subject to strictly limited access based on
customary protocols, to databases which may be entitled to distihngenerisprotection

(either of the database itself or of itedividual elements), and databases that facilitate access
for patent examiners to TK already in the public domain.

67. This discussion also highlighted concerns about the need to clarify the purpose and the
implications of documentation of TK drthe inclusion of TK onto databases. Committee
members expressed concern that when TK is documented and then published, the rights and
interests of TK holders may be weakened or prejudiced, often before the full implications of
documenting and especialty publishing the TK had been made clear. Given the wide range
of TK documentation projects currently planned or under way, aimed at diverse goals
(ranging from preservation to various forms of positive and defensive protection), and the
potential damag® TK holders’ interests and cultural integrity that may arise from
documentation of TK, the Committee endorsed the development of a toolkit for the
management of the IP implications of TK documentaftbrThis is being developed with
extensive consultain with TK stakeholders and in coordination with other international
initiatives, so that traditional communities may be in a stronger position to identify and
defend their IPrelated interests in advance of any documentation project.

Cultural expressionolklore

68. The Committee’s work on TCE protection included a report of national approaches to
the legal protection of folklore and TCEs (WIPO/GRTKF/IC/3/10), based on 64 responses to
a questionnaire (WIPO/GRTKF/IC/2/7). On the basis of thiskythe Committee
commissioned a systematic analysis of national experiences, which was prepared in a
preliminary form (as WIPO/GRTKF/IC/4/3) and an updated form (WIPO/GRTKF/IC/5/3).
Further practical information on legal protection of expressions dfttaaal culture and

folklore was provided in a series of presentations to the Committee on national and regional
experiences (WIPO/GRTKF/IC/4/INF/2 to 5), including the recexuttyeloped Regional
Framework for the Protection of Traditional Knowledge d&hgressions of Culture presented
by the Secretariat of the Pacific Community. Approaches to defining TCEs and folklore were
also reviewed in detail (WIPO/GRTKF/IC/3/9).

69. This material is available as a distillation of practical experiench thi¢ IP protection

of TCEs for any future discussions on international directions for the protection of TCEs or
folklore, within the Committee or in other forums. Yet it also forms a practical resource for
enhanced legakchnical assistance for the ddtahment, strengthening and effective
implementation of existing systems and measures for the legal protection of expressions of
folklore at the national leveF and for the current development of a WIPO Practical Guide on
the legal protection of TCEs andlated technical TR® Further case studies have been

% See documents WIPO/GRTKF/IC/4/5 and WIPO/GRTKF/IC/5/5.

92 See Task 1 of document WIPO/GRTKF/IC/3/10, para. 156, with subsequent progress reported
in documents WIPO/GRTKF/IC/4/4 and WIPO/GRTKF/IC/5/4.

% See Task 3 of document WIPO/GRTKF/IC8, para. 168.
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developed and publish&ths source materials both for any future normative discussions and
for capacitybuilding activities. Additional empirical data and information on national legal
experiences Vlibe available in the form of anactical case study on relationship between
customary laws and protocols and the formal intellectual property syStem.

Genetic resources

70. The work of the Committee on IP aspects of genetic resources toogeneral

directions. First, it considered licensing practices concerning IP aspects of access to genetic
resources; and second, it considered the role of patent disclosure requirements in relation to
inventions that are based on access to genetic ressurc

71. Document WIPO/GRTKF/IC/2/3 considered operational principles for
intellectual property clauses of contractual agreements concerning access to genetic
resources and benefgtharing. Furthestudy of IP and genetic resources licensing was
based on a widelgirculated survey (document WIPO/GRTKF/IC/Q.2) and the development
of a database of contractual practices (based on a proposal in document
WIPO/GRTKF/IC/3/4). This process had two complementary objectives: first, to create a
practical bol so as to provide actual information on contracts concerning access to genetic
resources to those with a practical or policy need to consider the range of licensing practices
that have been employed; and second, to provide an empirical basis for guoposk

towards developing guidelines or principles on the IP aspects of licensing access to genetic
resources. Document WIPO/GRTKF/IC/5/9 provides a discussion on this process and some
interim insights developed to date, and thelioe database has beeammissioned gives

access in three languages to details of relevant contracts that have been provided in the course
of this survey.

72. Building on earlier work within WIPO, and responding also to a request from the
Conference of Parties of ti@onvention on Biological Diversity (CBD¥ the Committee
requested a technical study on disclosure requirements in patent law that were relevant to
traditional knowledge or genetic resources used in the course of developing a claimed
invention. An initialreport (document WIPO/GRTKF/IC/4/11) and a draft study (document
WIPO/GRTKF/IC/5/11) were developed for the Committee’s consideration; these documents
considered the interaction between legal systems governing access to TK and genetic
resources on the erhand and established patent law in line with existing international
standards, and aim at providing input for policymakers.

VII. RELATIONS WITH OTHER INTERNATIONAL PROCESSES

73. A feature of the work of the Committee has been cooperatiorcanddination with
other international processes, reflecting the need for such coordination that has been
repeatedly stressed by Member States. This section highlights a number of coordination
initiatives, not as an exhaustive list but as an illustratibhaw this process has worked in
practice.

% See WIPO/GRTKF/STUDY/1; WIPO/GRTKF/STUDY/2.
% See Task 4 of document WIPO/GRTKF/IC/3/10, para. 171.
% See document WIPO/GRTKF/IC/4/11 for details of earlier WIPO work and the CBD request.
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United Nations Educational Scientific and Cultural Organization (UNESCO)

74. Unesco has undertaken several initiatives at the international, regional and national
levels concerning the identificatipnonservation, preservation and dissemination of
expressions of folklore (or, as is referred to in Unesco’s activities, “intangible cultural
heritage” and/or “traditional culture and folklore”-hese are described in
WIPO/GRTKF/IC/5/3.

75. WIPO and Unesco’s cooperation on this matter dates back to the development and
adoption in 1982 of the Model Provisiotidy a Committee of Governmental Experts on the
Intellectual Property Aspects of the Protection of Expressions of Folklore. The Model
Provisions were developed in response to concerns that expressions of folklore, which
represent an important part of the living cultural heritage of nations, were susceptible to
various forms of illicit exploitation and prejudicial actions. Several countriee hged the

Model Provisions as a basis for national legal regimes for the protection of folklore. Many of
these countries have enacted provisions for the protection of folklore within the framework of
their copyright laws®

76. In December 198AVIPO and Unesco jointly convened a Group of Experts on the
International Protection of Expressions of Folklore by Intellectual Property. The Group of
Experts was asked to consider the need for a specific international regulation on the
international preection of expressions of folklore by intellectual property and the contents of
an appropriate draft. The discussions at the meeting of the Group of Experts reflected a
general recognition of the need for international protection of expressions of f|lkhor
particular, with regard to the rapidly increasing and uncontrolled use of such expressions by
means of modern technology, beyond the limits of the country of the communities in which
they originate.

77. Pursuant to the recommendation maldeing the 1996 Diplomatic Conference, the
WIPO-Unesco World Forum on the Protection of Folklore was held in Phuket, Thailand, in
April 1997. Many needs and issues related to intellectual property and folklore were
discussed during this meetify.WIPO and Unesco organized four Regional Consultations on
the Protection of Expressions of Folklore in 1989pursuant to the suggestion included in

the Plan of Action adopted at the WIR@nhesco World Forum on the Protection of Folklore.
Each of the Regional Cenltations adopted resolutions or recommendations which identify
intellectual property needs and issues, as well as proposals for future work, related to
expressions of folklore. They were addressed to States, and to WIPO and Unesco. This has

% “Model Provisions for the National Laws dhe Protection of Expressions of Folklore against

lllicit Exploitation and Other Prejudicial Actions” (1982). See also document
WIPO/GRTKF/IC/3/10.

% See documents WIPO/GRTKF/IC/3/10 and WIPO/GRTKF/IC/4/3.

% See WIPO Publication Number 758 (E/F/S).

19 The regional consultations were held for African countries in Pretoria, South Africa (March
1999); for countries of Asia and the Pacific region in Hanoi, Viet Nam (April 1999); for Arab
countries in Tunis, Tunisia (May 1999); and for Latin America andGhaebbean in Quito,
Ecuador (June 1999). The four regional consultations were attended by 63 Governments of
WIPQO's Member States, 11 intergovernmental organizations, and fivgoeernmental
organizations.
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provided avaluable framework and substantive input for the work of the Committee on
protection of expressions of folklore/TCEs.

78. Most recently, th&1%' Sessiorof Unesco’s General Conference adopted a Resolution
concerning a new standasgtting instrnent on the protection of traditional culture and
folklore.®* The Resolution invited the DirectdBeneralbf Unescato submit to the General
Conference at its 32nd session, scheduled to take place in late 2003, a report on the possible
scope of such an imment, together with a preliminary draft international conventfén.

Work on this instrument is proceedingith a third intergovernmental meeting planned for

June 2003. As pointed out by Canada and OAPI in their comments on WIPO/GRTK/IC/4/3,
this procas is directly relevant to the Committee’s work on TCEs. WIPO follows the Unesco
process and has invited Unesco to update the Committee on developments regarding the
proposed convention.

Convention on Biological Diversity (CBD)

79. Since the fist session of the Committee, the Committee members have expressed a
strong indication that the Intergovernmental Committee should work closely with the CBD
and the FAQ, in order to ensure that its work is consistent with and supportive of the work
undert&en by these organizations on genetic resources and TK. Following these indications
and pursuant to Decisions V& and V1/20 of the Conference of the Parties (COP) to the
CBD, the WIPO Secretariat and the Secretariat of the CBD (SCBD) entered into a
Memorandum of Understanding (MOU) in order to formalize the already existing cooperation
between them. Within the framework of the MOU as well as prior to its signature, an
extensive program of cooperation was conducted which included the following astivitie

(@) WIPO and UNEP jointly submitted to the fifth meeting of the COP three case
studies on the role of IP rights in the sharing of benefits arising from the use of biological
resources and associated TK, as requested by Decision IV/9 of thé ©OP;

(b)  Asstipulated in Decision IV/9, the Executive Secretary transmitted to WIPO
those Decisions and documents of the fourth COP which relate to IP rights for integration into
the releo\éant subprograms of WIPQO’s Main Program 11, entitled Global Intellectuagi®yop
Issues"

(c)  Asrequested in Decision V/26 of the CAP WIPO assisted the Executive
Secretary of the CBD in the preparation of a “Report on the Role of IP Rights in the
Implementation of Access and Beneditaring Arrangement§® for the first meetig of the

101 31 C/Resolution 30. 17 Member States forlyakpressed in written form their reservations in

relation to the adoption of the resolution on this item: Argentina, Barbados, Denmark, Finland,
France, Germany, Grenada, Greece, Mexico, Netherlands, Norway, Portugal, Saint Lucia,
Spain, St. Vincent anthe Grenadines, Sweden, Switzerland.

102 See <http://unesdoc.unesco.org/images/0012/001246/124687eReldords of the General
Conference 31% Session Paris, 15 October to 3 NovembetResolutions”

103 geeDecision IV/9 of the COP to the CBD, paraghap?.

104 SeeDecision IV/20 of the COP to the CBD, paragraph 36.

105 See Decision IV/9 of the COP to the CBD, paragraphs 10(b) and 10(e).

1% See Decision IV/9 of the COP to the CBD, paragraphs 14 and 16.

107 See Decision VI/2&f the COP to the CBDparagrah 15(c).

198 See document UNEP/CBD/W@GBS/1/4.
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Ad Hoc Openrended Working Group on Access and Bensfiaring of the CBD, which led to
the development and adoption of the draft Bonn Guidelines;

(d)  The Executive Secretary of the CBD transmitted to the Committee the Report of
the CBD Working Goup on Access to Genetic Resources and Beskfirind®® as well as
certain Decisions of the sixth COP to the CBD, which contained, respectively, the draft and
final texts of the Bonn Guidelines on Access to Genetic Resources and the Fair and Equitable
Shaing of the Benefits Arising from Their Utilization (“the Bonn Guidelines*

(e) The CBD Ad Hoc Operended Intersessional Working Group on Article 8(j) and
Related Provisions contributed to the compilation of the WIPO Inventory of
TK-related Periodicaland the Inventory of TKrelated Databases?

) In 2002 WIPO and UNEP submitted a draft Study to the sixth COP on the role of
IP rights in the sharing of benefits arising from the use of biological resources;

(g0  WIPO s contributing to the ‘Compositedport on the Status and Trends
Regarding the Knowledge, Innovations and Practices of Indigenous and Local Communities’
currently under preparation by the SCBD, as requested in Dedigian;**?

(h)  the Committee will consider a draft technical study orepatisclosure
requirements relating to genetic resources and associatét Ta¢,possible transmission to
the seventh meeting of the COP, as requested in Decision VA124;

0] the CBDOpenended InteiSessional Meeting on the Mu¥ear Programme of
Work of the Conference of the Parties up to 2qlYPOW) has recommended that WIPO be
invited by the Executive Secretary to further explore and analyse the role of IP rights in
technology transfer in the context of the CB:and

()] as requested in Decision 24 and in accordance with the MOU, WIPO will
provide assistance to the Executive Secretary of the CBD in undertaking further information
gathering and analysis on certain intellectual property questions related to access to genetic

resources and benegharing;*®

80. Further collaboration between the Secretariats of the CBD and WIPO within the
framework of the MOU may include the linking of the CBD Clearihguse Mechanisf’
with certain components of the WIPO Intellectual Property Digital Liles(iPDL)®
pursuant to the recommendations issued by the ®GBIPOW on technology transfér?

199 See document WIPO/GRTKF/IC/2/11.

110 See document WIPO/GRTKF/IC/3/12.

11 See documents WIPO/GRTKF/IC/3/5 and WIPO/GRTKF/IC/3/6.

112 gSee Decision VI/10 of the COP to the CBD, Annex |, paragraphs 15, 23 anjl 24(d
113 See documents WIPO/GRTKF/IC/4/11 and WIPO/GRTKF/IC/5/10.

114 See Decision VI/24f the COP to the CBDSection C, paragraph 4.

15 See document UNEP/CBD/COP/7/5, Annex, Section 4, paragraph 2(e).
116 See Decision VI/24f the COP to the CBDSection Cparagraph 3.

"7 See sttp://www.biodiv.org/chm/default.aspx

118 gSee<http://ipdl.wipo.int/>

119 See document UNEP/CBD/COP/7/5, Annex, Section 4, paragraph 2(b).
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Food and Agriculture Organization of the United Nations (FAO)

81. The basic terms of reference for the Intergovernmental Committee, as adopted by the
General Assembly, foresee that the Committee may address IP issues which arise in the
context of multilateral systems for access to genetic resources and ksraefitg?° In this
context, WIPO has collaborated extensively with FAO during the negotiationsfor the FAO
International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGR), which
establishes a Multilateral System of Access and Besséfiring*?* At its first session, the
Intergovernmental Committee reached general agreement on akidgra possible task on IP
issues relating to this Multilateral Systéfif taking into account the conclusions of the FAO
negotiations?* Pursuant to the mandate and decisions of the Intergovernmental Committee,
WIPO has collaborated extensively with FA@cluding on the following activities:

(@  WIPO provided technicdkvel information on IP matters during the negotiations
for the International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGR or
“International Treaty”) for resolving céain IP issues which had arisen in the context of the
negotiations->*

(b)  WIPO contributed information on IP and genetic resources for food and
agriculture to the Committee on Agriculture of the FAO, the Intergovernmental Technical
Working Group on Plant énetic Resources for Food and Agriculture, and the
Intergovernmental Technical Working Group on Animal Genetic Resources for Food and

Agriculture;?°

(c)  The FAO regularly informed the Committee of the progress of negotiations on
plant genetic resources af@mally transmitted the ITPGR to the Committee as an
information document, once the Treaty had been adaoted;

(d)  WIPO has contributed to the first meeting of the Interim Committee for the
International Treaty and has been invited by the Interim Conemiib send one representative
to an Expert Group on the Terms of the Standard Material Transfer Agreement to provide
technical assistance at the request of the Expert Gfduand

(e) The FAO Commission on Genetic Resources for Food and Agriculture has
requested that WIPO be invited to cooperate with the FAO in preparing a study on how IP
rights may affect the availability and use of material from the International Treaty and the
International Network oEx-situ Collections under the Auspices of the FAS.

82. WIPO has also participated in thematic meetings organized by the FAO which address
specific IP issues, such as an Expert workshop on public agricultural research and the impact

120 See document WIPO/GA/26/6, paragraph 241(iii).

121 See Part IV of the International Treatp ®lant Genetic Resources for Food and Agriculture, as
adopted by the FAO Conference through Resolution 3/2001 in November 2001.

122 See document WIPO/GRTKF/IC/1/3, paragraphs 48 to 54 (Task A.3).

123 See summary of the Chair at paragraph 128 in documenO/MRTKF/IC/1/13.

124 see Verbatim of the Thirt§irst Session of the FAO Conference, Rome,
November2 to 13,2001.

> See documents CGRFA/WBGR1/01/REPORT and CGRF8/02/3.

126 See document WIPO/GRTKF/IC/2/INF/2.

127 See document CGRFA/MKL/02/REP, AppendiD, paragraph 8.

128 See document CGRF8/02/REP, paragraph 31.
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of IP rights on biotechnology in developing countries, and hatetaken to contribute
information on global patenting trends in respect of plant genetic resources for food and
agriculture, covered by the ITPGR, to the FA®.

VIIl. REGIONAL DIALOGUE AND TECHNICAL COOPERATION

83. Many activities on IP morgenerally, such as symposiums, seminars, conferences and
advisory missions undertaken by the WIPO Secretariat now include folklore and TK as a
topic. The WIPO Secretariat has received a number of requests for specific forms of
legaktechnical assistancdirectly relevant to the approved task, including in the normal

course of WIPO’s program of cooperation for development and continues to provide a wide
range of technical cooperation on this topic through workshops and meetings, expert and fact
finding missions, legislative drafting and advice, and education and training.

84. Regional workshops, expert meetings and other consultatfdresve also led to

tangible outcomes which have formed part of the Committee’s documents. For instance,
regiona consultations, held with the support of the Secretariats of WIPO, the Organization of
African Unity (OAU) and the Economic Commission for Africa (ECA), in Abidjan (Céte
d’lvoire) in April, 2002, in Lusaka (Zambia) in May, 2002, and in Addis Ababa (Etfapp

also in May, 2002, led to the development of a proposal paper, document
WIPO/GRTKF/IC/3/15, which was submitted by the African Group to the third session of the
Committee. Similarly the conclusions of the WIPO As$lacific Regional Seminar on
Intelledual Property Rights, Genetic Resources, Traditional Knowledge and Folklore, held in
Cochin, India, in November, 2002, were the basis of document WIPO/GRTKF/IC/4/14,
“Technical Proposals on Databases and Registries of Traditional Knowledge and
Biological/Genetic Resources” submitted for the Committee’s consideration at its fourth
session.

85. In addition to cooperation at the request of Member States, technical cooperation was
also undertaken in partnership with intergovernmental organizatidhhe request of Pacific
Island States through the Secretariat of the Pacific Community (SPC) and the Pacific Islands
Forum Secretariat (PIFS), the Secretariat has provided information and legislative drafting
comments and advice in relation to the depghent of a Regional Framework for the

Protection of Traditional Knowledge and Expressions of Culture for Pacific Island countries.
The Regional Framework was adopted by the Ministers of Culture of the Pacific Island
countries at their meeting in Septem€02, and was presented by the SPC as part of a series
of oral presentations on national experiences with specific legislative systems for the legal
protection of folklore during the fourth session of the Committ&e.

86. Within the context othe Secretariat’s general development cooperation functions, the
WIPO Secretariat has providegsistance in relation to national programs concerned with
intellectual property aspects of genetic resources, traditional knowledge and folklore,

129 See “Report of the FAO/TorVergata Expert Workshop on Public Agricultural Research: The

Impact of IPRs on Biotechnology in Developing Countries.” Rome, Jur224002.
130 See documents WIO/GRTKF/IC/4/4 and WIPO/GRTKF/IC/5/4 for a comprehensive
description of the technical assistance provided by the WIPO.
31 See WIPO/GRTKF/IC/4/INF/2, Annex IV.
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including provding input to the drafting of several natiorsli generidaws, as well as the
Pacific Regional Framework.

IX. CONCLUSION

87. This document seeks to identify some of the key areas of policy discussion and some of
the key outcomes from the woof the Committee over four sessions in 2001 and 2002. This
may be useful background information from the point of view of clarifying the issues and
providing an overview of the extensive documentation that has been developed under the
aegis of the Comiittee. The Committee may also wish to draw on this information in
considering possible future directions for work within WIPO on IP protection relevant to
traditional knowledge and traditional cultural expressions, and IP issues relating to genetic
resouces.

88. The Committee is invited to take note of
the contents of this document and to consider
it as the basis for future work within WIPO on
intellectual property aspects of genetic

resources, traditional knowledge and folklore.

[End of doawment]



