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Introduction

 AUTONUM  
As requested at the third session of the Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (the “Committee”), the WIPO Secretariat has prepared a working document for the fourth session on the use of existing intellectual property rights (IPRs) in protecting traditional cultural expressions (WIPO/GRTKF/IC/4/3).  This document identifies circumstances in which traditional cultural expressions appear adequately protected by current rights, as well as cases in which current rights may be inadequate.  The document also describes in general terms the ways in which sui generis legislation, mechanisms or systems have sought to complement existing IPRs. 

 AUTONUM  
In addition, at the third session of the Committee participants showed great interest in the national and regional experiences of those countries or organizations that have enacted or put in place sui generis approaches, or are considering such approaches, and requested presentations on them.  

 AUTONUM  
Accordingly, a portion of the fourth session will be devoted to presentations on national and regional experiences with specific legislative systems for the legal protection of traditional cultural expressions.  The presentations offer an opportunity for the invited presenters to describe, in-depth and from a practical viewpoint, their laws, systems or mechanisms (actual or proposed), including their actual experiences with developing, enacting and implementing them, if any to date.  Presentations will be made by the delegations of New Zealand, Nigeria, Panama, Tunisia and the Representative of the Secretariat of the Pacific Community.  The oral presentations therefore complement the Secretariat’s document WIPO/GRTKF/IC/4/3.

 AUTONUM  
This document (WIPO/GRTKF/IC/4/INF/2) contains the written presentations of New Zealand, Nigeria and the Secretariat of the Pacific Community, as Annexes II, III and IV respectively.  The presentation of Tunisia is contained in WIPO/GRTKF/IC/4/INF/3 and that of Panama in WIPO/GRTKF/IC/4/INF/4.  Annex I contains suggested guidelines that were prepared to help provide a common focus for the presentations.

[Annex I follows]

ANNEX I

Presentations on National and Regional Experiences 

with 

Specific Legislative systems for the Legal Protection of Traditional Cultural Expressions (Expressions of Folklore)

INFORMATION nOTE AND Guidelines

Suggested elements and structure of presentations


The following suggested key elements and structure for the presentations indicate the issues of direct relevance to the discussions as they have advanced in the Intergovernmental Committee to date and may assist in ensuring that each presentation has a shared focus.  In addition, if the presentations follow more or less a common structure, they could provide the participants in the fourth Intergovernmental Committee session with the possibility to consider the various experiences from within a common framework of information. 


As some Members of the Intergovernmental Committee have pointed out, there is a close link between traditional cultural expressions and “technical” traditional knowledge (such as medicinal knowledge).  For the time being, however, these two related areas are being discussed by the Intergovernmental Committee separately although in parallel.  It is recognized that some sui generis systems may address both traditional cultural expressions and “technical” traditional knowledge.  Presenters are, however, invited as far as possible to focus on their respective systems in relation to cultural expressions.

A.
Which of the following elements or standards of currently existing intellectual property law did you perceive as limiting the application of intellectual property law to the protection of traditional cultural expressions (therefore leading to the development of sui generis legislation, systems or mechanisms)?:


(i)
originality;


(ii)
fixation;


(iii)
broader divergences in policy objectives and conceptions of “ownership” between intellectual property law and customary laws and systems;


(iv)
protection of “expressions”, not “ideas” (or styles and methods of manufacture);


(v)
identifiable author versus collective creation and ownership;


(vi)
the limited term of protection;



(vii)
other.
B.
Please describe, as far as possible and to the extent applicable in each case, how your sui generis law, system or mechanism (actual or proposed): 


(i)
identifies its policy objectives;


(ii)
defines and/or identifies its subject matter (scope of protection);


(iii)
identifies the criteria the subject matter must meet as a condition for its protection;


(iv)
identifies the owner of the rights;


(v)
defines the rights conferred (economic and moral), including exceptions and limitations;


(vi)
establishes the procedures and formalities, if any, for the acquisition and maintenance of the rights conferred (for example, is there a registration requirement?  Is fixation required?  Does the law establish an inventory or other recordal system relevant to the acquisition and maintenance of the rights?);



(vii)
vests responsibility in new or existing authorities, associations and other institutions to exercise and/or manage the rights.  Do collective management societies have a role to play?


(viii)
addresses enforcement procedures so as to permit effective action against infringement of the rights in traditional cultural expressions;



(ix)
defines how the rights are lost and how they expire (including invalidation or revocation of any registration).  For example, are the rights limited in time?;



(x)
addresses the interaction between the sui generis system and the existing standards of intellectual property, especially the extent to which they overlap or complement each other;



(xi)
refers to, incorporates and/or recognizes any relevant customary laws and protocols;


(xii)
refers to and/or integrates within its scheme the activities of archives, museums, libraries and other such cultural heritage institutions.  For example, how are existing collections and databases of cultural expressions protected?



(xiii)
addresses the protection of foreign traditional cultural expressions, including the question of the protection of the same or similar cultural expressions from neighboring countries (so-called “regional folklore”).

C. Please provide any useful information on your experiences in conceptualizing, drafting and enacting the legislation.  For example, which governmental ministries and departments were involved?  Were public consultations held?  Which stakeholder groups were involved? 

D.
Where applicable and possible, please describe experiences with the implementation, enforcement and use of the sui generis system to date.  For example:


(i)
are your country’s Indigenous and/or traditional communities aware of the law? 


(ii)
are there any instances yet in which the law has been used? 


(iii)
which lessons, if any, have been drawn so far regarding the necessity for and usefulness of such a law?  


(iv)
are there aspects of the law and its related procedures that are or will undergo amendment?

[Annex II follows]

