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OVERVIEW

1. The Intergovernmental Committee on Intellectual Property@enetic Resources,
Traditional Knowledge and Folklore (“the Committee”), at its third session, requested the
preparation of “an analytical and systematic document on national experiences of protection
of folklore either by means of traditional IP or byeans ofsui generidegislation, and the
implementation of such legislative frameworks, including the role of customary law and
forms of interaction with legal systems in other countries, as a basis for further discussions.”

2. This documenaccordingly provides, on the basis of actual examples and national
experiences, a technical analysis of the use of existing intellectual property (IBjiand
generisapproaches for the legal protection of traditional cultural expressions (used
synonymousl with ‘expressions of folklore’). Comments are invited on the document before
March 31, 2003. A further version of the document will be published for the fifth session of
the Committee in 2003.

3. The document does not propose new tasksbhilts on the WIPO Report on National
Experiences (WIPO/GRTKF/IC/3/10) which proposed certain tasks and was considered at the
third session of the Committee. The document will be complemented by oral presentations to
be made during the fourth sessiontld® Committee. These presentations will be made by
several States and an intergovernmental organizaticGuogeneridaws, systems or

mechanisms they have established or are considering.

4.  This document has been requested as input inteadh&nuing policy dialogue in the
Committee on the legal protection of folklore. In addition, the information in this document,
comments on it and the oral presentations will inform WIPQO’s ongoing technical cooperation
program on the legal protection fuflklore, and will contribute to the forthcoming “WIPO
Practical Guide on the Legal Protection of Traditional Cultural Expressiohise present
version of the document focuses mainly on copyright and related rights. Other relevant IP
branches are dealith more briefly, and will be developed in future versions.

5. Certain tentative conclusions are set out in Part IV (and summarised in Part VI) to
facilitate further discussion of the issues and possible practical approaches to the profection o
expressions of folklore and traditional cultures, rather than teepmpt future policy debate.

[. INTRODUCTION

6. The “Final Report on National Experiences with the Legal Protection of Expressions of
Folklore™ (“the Report on National Eperiences”) considered at the third session of the
Committee, presented analysis of and conclusions on the national experiences of those States
that had responded to the questionnaire on national experiences with the legal protection of
expressions of folklorkcirculated at the request of the Committee at its first session.

See document WIPO/GRTKF/IC/3/17, paragraph 249.
2 WIPO/GRTKF/IC/3/10.
®  WIPO/GRTKF/IC/2/7.
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7.  Atthe third session, Committee participants requested further analysis and information
on how existing intellectual property rights (IPRs) have been or could be yskediigenous
peoples and traditional communities to protect traditional cultural expressantspn the
experiences of those Members who have implemented or are contemplating specific

Sui generisstatutory systems of protection. More precisely, the @uttee decided that “on

the basis of [the Report on National Experiences], the Secretariat should prepare an analytical
and systematic document on national experiences of protection of folklore either by means of
traditional IP or by means &ui generidegislation, and the implementation of such

legislative frameworks, including the role of customary law and forms of interaction with

legal systems in other countries, as a basis for further discussions at the fourth session of the
Intergovernmental Commée.”®

8. Certain States already provide specific legal protection for expressions of folklore,
through one or more of several options (such as provisions based upsui tienerisViodel
Provisions for National Laws on the Protection of Expressiof Folklore Against lllicit

Exploitation and Other Prejudicial Actions, 1982 or entirely mewgenerisstatutory

systems); others do not, either because they do not believe it is appropriate or necessary to do
so (for example, because they beliexeséng IPRs are adequate), or because they are still
considering which approaches and systems are the most deSirable.

9. Inbroad summary, at this stage of the discussion there are two general approaches
apparent in the Committee’s considiéoa of this question. Some Members believe that
expressions of folklore are adequately protected by existing IP rights, perhaps supplemented
by specific measures to address particular needs, and that no additional distinct system of
protection is necessaor appropriate. Others believe that the establishment of specific
statutory systems is necessary either to complement existing IPRs or act as a substitute for
them because they are regarded as inadequate and/or inappropriate.

10. These twoihes of enquiry should be undertaken in parallel, without privileging one

over the other, as several States at the third session noted. As they also pointed out, the two
main approaches are not necessarily mutually exclusive. Atdaeht approach coullde
formulated as follows: it is understood that traditional cultural expressions have already some
of their main aspects covered by existing IPRs and mechanisms, but other measures may be
necessary to complement the existing legal system and to deal evithiped gaps in

protection. Eventually, the protection afforded to traditional cultural expressions could be
found in a multifaceted menu of options, using both IPRs and senigenerisoptions’ In

some cases, extended or modified usage of the IBRyhas acted as a bridge between

these two approaches. In line with this perspective, this document addresses both existing
rights andsui generisapproaches.

The terms “expressions of folklore” and&uitional cultural expressions” are used
interchangeably in this document.

> WIPO/GRTKF/IC/3/17, paragraph 294.

6 WIPO/GRTKF/IC/3/10.

! WIPO/GRTKF/IC/3/17, paras 179, 181, 189, 192, 194, 197 and 198.



WIPO/GRTKF/IC/4/3
page4

The Structure and Focus of this Document

11. Inline with the request of the Comitee at its third session, this document discusses
and analyses in a systematic and technical manner the use of existing IPRs for the legal
protection of traditional cultural expressions, and the ways in whitlyenerissystems

adopted by certain Statesd regional organizations have sought to complement or substitute
for IPRs. Information on the role of customary law and forms of interaction with legal
systems in other countries is also included, where possible. In doing so:

) concrete examples arfaditional cultural expressions for which legal protection is
desired or has been claimed are used; and,

(i) the usefulness of existing rights and of adoptadgenerisystems is evaluated as
against the stated objectives and concerns of Indigepeogles and traditional communities.

12. The remainder of this document is structured as follows:

Part I1- Practical Examples of Traditional Cultural Expressions for which Legal
Protection is Desired;

Part Il - Objectives of Indigenous Pelgs and Traditional Communities;

Part IV — Systematic Analysis of Use of Existing Intellectual Property Rights and
Sui GenerisApproaches:

) literary and artistic productionscopyright;
(i) performances of traditional cultural expressiengerormers’ rights;

(i) collection, recordal and dissemination of traditional cultural expressions
copyright and related rights;

(iv)  distinctive signs- trademarks and geographical indications;

(V) designs industrials designs;

(vi)  unfair compdtion (including passing off);

Part V— Acquisition, Management and Enforcement of Rights;

Part VI- Conclusions.
13. Asthis document is based as far as possible on national experiences and empirical
information, the present version focusegsnclosely on copyright and related rights as most
reported practical experience in protecting traditional cultural expressions has been in this
area. Even so, it is well established that other branches of the IP system are also relevant to
cultural expessions, although there may be less empirical information on them at this stage.

Traditional distinctive signs and designs are therefore covered in brief, and unfair competition
is also briefly discussed.
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14. Patents of invention are also resnt to the protection of traditional cultural expressions
— for example, a patent obtained in respect of a process for formation of the Caribbean
steelpan musical instrument has raised objections from persons in the CafibHearever,
patent law is notliscussed in this document, although it could be in future versions.
Similarly, other relevant areas could be unjust enrichment, but as there is no empirical
information at this stage, it is not taken further in this version.

15. The potentiboverlaps between these various IP branches are also noted. For example,
traditional designs may be protected by copyright and/or industrial design law. An artistic
work may be protected by copyright and may also be recognised and used as a trademark
under certain conditions.

Comments Invited

16. This document does not purport to provide a definitive analysis. It is rather a further
stage in the discussion. It is therefore a preliminary document, intended to invite comments
and further iput. A further version will be prepared for consideration by the Committee at its
fifth session in 2003. Comments on this document may be sent to the WIPO Secretariat c/o
the Traditional Knowledge Division, preferably byneail to grtki@wipo.int,or othewise at

WIPO, 34, chemin des Colombettes, 1211, Geneva 20 (Switzerland), Fax +41 22 338 8120.
Comments received before March 31, 2003 will be taken into account for purposes of the
further version of this document.

Relationship with the Report on Nahal Experiences (WIPO/GRTKF/IC/3/10)

17. This document complements and should be read together with the Report on National
Experiences. It does not propose any further tasks or activities.

18. Inthe Report on National Experiencésyr tasks were proposed for consideration by
the Committee. Two were not approved: the development of model provisions for national
laws using the Model Provisions, 1982 as a starting point (referred to as Task 2); and the
examination of elements obgsible measures, mechanisms or frameworks for the functional
extraterritorial protection of expressions of folklore (referred to as Task 3).

19. The other two tasks were approved. The first was for enhancedteganical

cooperation, to bprovided by the WIPO Secretariat upon request, for the establishment,
strengthening and effective implementation of existing systems and measures for the legal
protection of expressions of folklore (referred to as Task 1). The second was for the
commissoning of a practical study on the relationship between customary laws and protocols
and the formal IP system insofar as they relate to the legal protection of expressions of
folklore (referred to as Task 4).

20. The Secretariat will as soon psessible publish a practical manual containing
casestudies, guidelines and “best practices” for national lawmakers, peoples and

8 See “A Nation’s Steel Soul,” New York Timeguly 7, 2002, at
http://lwww.nytimes.com/2002/07/07/weekinreview/07BARA.html
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communities, on the legal protection of traditional cultural expressions at the national level.
The provisional title of this manual is “WIPO Practical Guide on the Legal Protection of
Traditional Cultural Expressiotis The information contained in the present document and
comments on it, as well as the information and lessons learned from the oral presentations to
be made athe fourth session of the Intergovernmental Committee (see below), will be useful
inputs for carrying out Task 1 as a whole, including drafting the Practical Manual.

Oral Presentations

21. This document discusses certain generissystems imrelation to existing IP rights. It

is based on a reading of the relevant laws, on reports of national experience, and a range of
practical case studies. Participants in the work of the Committee have stressed the need for
practical information on actuaxperiences with the conceptualization, development,
establishment and implementation of these systems. Therefore, in order to complement this
document, and meet the Members’ requests, the WIPO Secretariat will organize, as an
informal part of the fourttsession of the Intergovernmental Committee, a number of oral
presentations on national experiences with specific legislative systems for the legal protection
of folklore. This will offer an opportunity for direct description, in greater depth and from a
practical viewpoint, of the laws, systems or mechanisms (actual or proposed as the case may
be), including actual experiences with developing, enacting and implementing them. Further
information on the presentations will be made available at the session.

22. While the close links between expressions of traditional culture and “technical”
traditional knowledge (such as medicinal knowledge) is recognized, at present the Committee
is examining these two subjects separately, but in parallel. Thisdause the folklore

guestion has a long history of discussion in WIPO and elsewhere, involves a distinct
constituency of rightsholders, users and other stakeholders, and raises specific questions for
IP not all of which are also relevant to technicalitaonal knowledge. In particular, this is

an area where national authorities have had longer experience in developing and applying
specificsui generisapproaches to legal protection, in contrast to traditional knowledge which,
in itself, has in most c&s been addressed only relatively recently as a specific object of legal
protection. As in this paper, the oral presentations will focus especially on folklore

protection, even if these systems may also be relevant to other forms of traditional knowledge.

II. PRACTICAL EXAMPLES OF TRADITIONAL CULTURAL EXPRESSIONS FOR
WHICH LEGAL PROTECTION IS DESIRED

The Meaning, Scope and Nature of “Traditional Cultural Expressions”

23. The meaning and scope of the term “traditional cultural expressionsténed terms
referring to more or less the same subject matter such as “expressions of folklore,”
“indigenous culture and intellectual property” and “intangible and tangible cultural heritage’
(which is perhaps the most comprehensive term, and broadssbfe) continue to be
discussed in various intergovernmental, regional and national andov@rnmental fora.

They cover potentially an enormous variety of customs, traditions, forms of artistic

9 See further WIPO/GRTKF/IC/3/10, para. 155.
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expression, knowledge, beliefs, products, processes ofiptiod and spaces that originate in
many communities throughout the world. The growth of interest in the legal protection of
traditional knowledge as such has also raised questions about the specific nature of legal
protection of expressions of folklor@d traditional cultures within the broader concept of
traditional knowledge. A detailed discussion on questions of terminology is provided in
document WIPO/GRTKF/IC/3/9.

24. The context in which cultural heritage is generated and preservegatamt to its

meaning, and the terminology varies depending on the region and the cultural community
from which the term and its definition emanates. It also depends on the purpose for which the
term and definition is developed. Therefore, what is ahdtiws not considered part of

“cultural heritage” or the more specific “traditional cultural expressions” is a complex and
subjeclt('give guestion, and for these reasons there are no vadegpted definitions of these

terms.

25. The need for claty on the meaning and scope of the term “intangible cultural heritage,”
for example, remains a key to further progress by the United Nations Educational, Cultural
and Social Organization (UNESCO) on its Preliminary Draft Convention for the Safeguarding
of Intangible Cultural Heritage (in view of the relationship between this draft convention and
IP rights, WIPO is following and contributing to this UNESCO process in the spirit of mutual
cooperation as requested by Member States).

26. Itis notintended to summarize or analyze this discussion further in this document.
However, it is useful to make a few remarks on the nature of traditional cultural expressions
relevant to questions of IP protection.

27. First, “expressions of” traditicad culture (or “expressions of” folklore) may be either
intangible, tangible or a combination of the two. On the other hand, the underlying traditional
culture or folkloric knowledge from which the expression is derived is generally intangible.
For exampe, a painting may depict an old myth or legenthe myth and legend are part of

the underlying intangible “folklore,” as are the knowledge and skill used to produce the
painting, while the painting itself is a tangible expression of that folklre.

28. Second, traditional cultural expressions for IP purposes include both tangible and

intangible components. A separation between the two is artificial, as it may be said that
tangible expressions are the “body” and intangible expressions the gloigh together form
awhole. That said, tangible and intangible expressions of culture may require different
measures for their legal protection.

10 See Palethorpe and Verhulst, “Report on the International Protection of Expressions of Folklore

Under Intellectual Property Law(Study Commissioned by the European Commission),
October 2000, pp. 6 to 13.

1 1dem.
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29. The description of expressions of folklore provided in the Model Provisions, 1982
makes thalistinction between intangible and tangible expressions of folklore. It reads as
follows:

[. .. ] “expressions of folklofaneans productions consisting of characteristic elements
of the traditional artistic heritage developed and maintained by a contyrmaf [name

of country] or by individuals reflecting the traditional artistic expectations of such a
community, in particular:

0] verbal expressions, such as folk tales, folk poetry and riddles;
(i) musical expressions, such as folk songs anduns#ntal music;

(i) expressions by actions, such as folk dances, plays and artistic forms or rituals;
whether or not reduced to a material form; and

(iv)  tangible expressions, such as:

(@) productions of folk art, in particular, drawings, paintingarvings,
sculptures, pottery, terracotta, mosaic, woodwork, metalware, jewelry, basket weaving,
needlework, textiles, carpets, costumes;

(b) musical instruments;

(c) [architectural forms].”

This is a useful description of “traditional cultural expresions” or “expressions of folklore”
for present purposes.

30. Third, cultural heritage is in a permanent process of production; itis cumulative and
innovative. Culture is organic in nature and in order for it to survive, growth and
developmenare necessarytradition thus builds the future. While it is often thought that
tradition is only about imitation and reproduction, it is also about innovation and creation
within the traditional framework? As the Japanese industrial designer Sori agimecently
stated, incorporating the element of traditional folk craft into modern design can be more
valuable than imitating folk craft itself: “Tradition creates value only when it progresses. It
should go forward together with societ}?”So, as trditional artists continually bring fresh
perspectives and experiences to their work, tradition can be an important source of creativity
and innovation.

31. Hence there may be a distinction between “traditional” cultural heritage and modern,
evolving cultural heritage (this point has also been raised in discussions in UNESCO for the
safeguarding of the intangible cultural heritage). Put another way, one could draw a
distinction between (i) prexisting, underlying traditional culture (which mag beferred to

as traditional culture or folklorestrictu senyand (ii) literary and artistic productions created

12 See Bergey, Barry “A Multfaceted Approach to the Support and Conservation of Folk and

Traditional Culture,” paper delivered at International Symposium on Proteatid Legislation
of Folk/Traditional Culture, Beijing, December 18 to 20, 2001.
13 Japan TimesJune 30, 2002.
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by current generations of society and based upon or derived fromxeng traditional
culture or folklore.

32. Preexisting folklore is generally characterized by being traditional, related to culture,
intangible, trangyenerational (i.e. old) and shared by one or more groups or communities. It
is likely to be of anonymous origin, inasmuch as the notion of authorship is relatah.

On the other hand, a contemporary literary and artistic production made by current
generations of society and derived from folklore may be a “new” work in respect of which
there is a living and identifiable creator (or creators). These prashgtnay be tangible or
intangible.

33. This distinction is also reflected in some national laws, such as of Tunisia (which refers
to both “folklore” and “works inspired by folklore™. In addition, the Tunis Model Law on
Copyright protects, agriginal copyright works, derivative works which include “works

derived from national folklore,” whereas folklore itself, described as “works of national
folklore,” is accorded a specias(i generi¥ type of copyright protection.

34. While pehaps not too much should be made of this distinction because of the “living”
and cumulative nature of cultural heritage, such a distinction is relevant to an IP analysis.
This is because, as will be discussed later on, new interpretations-ekstengfolklore are

more susceptible of protection by current IP laws. On the contraryexisting folklore is

not as well protected by current lawsand, it is a threshold policy question whether or not the
pre-existing folklore ought to receive legal protem. If that question were to be answered in
the affirmative, it is in this area that some modifications to existing rights, specific measures
to complement existing rights and/sui generisnechanisms or systems may be necessary.

35. Just & tradition can be a source of innovation by members of the relevant cultural
community or outsiders, one can also identify other uses of tradition relevant to an IP
analysis. Aside from traditichased innovation, tradition can be “imitated” by outsiders
“recreated” by members of the cultural community. Tradition can also be “revitalized” (in
cases where the tradition has disappeared) or “revived” (in cases where it has fallen into
disuse). While traditiotbased innovation is more likely the subje¢tiP protection,

imitations, recreations, revitalization and revivals of traditional cultural expressions may not
be.

Actual and Specific Examples

36. Based on the fadinding missions undertaken by WIPO in 1998 and 1999, the
responses to thfolklore questionnaire and other materials, set out here are concrete and
specific examples of traditional cultural expressions for which legal protection has been
sought or is desiret’

14 Law 9436 of February 24, 1994 on Literary and Artistic Property.

The removal of sacred and ceremonial objects (movable cultural piegds not included
here. These issues are perhaps less relevant to IP and more to laws directly concerning cultural
heritage, as well as the fields of archaeology and anthropology.

15
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) Paintings made by Indigenous persons have been reproducerhydigenous
persons on carpets, printed clothing fabriesfirts, dresses and other garments, and greeting
cards, and subsequently distributed and offered for sale by them (thimdigenous
persons). Examples of such instances are offered by tles caferred to by Australia in its
response to the folklore questionnaire, the facts of which are summarized in the Final Report
(WIPO/GRTKF/IC/3/10):° Certain of these cases are also discussed in the study
commissioned and published by WIPO “Minding Guk: Case Studies on Intellectual
Property and Traditional Cultural Expression§.Body paintings have also been
photographed, and rock paintings (petroglyphs) have been reprodotadafia in
photographs) by neindigenous persons and subsequentgridbuted and offered for sale.

The “Minding Culture” study also contains and discusses such examples.

(i) Traditional songs and music have been recorded, adapted and arranged, publicly
performed and communicated to the public, including over theriterin the present digital
age, musicians need not go any further than their computer and home studio to encounter and
engage music from all over the world. Traditional music can be downloaded from any
number of free music archives onto one’s home cat@pand stored as digital information
that can then be transferred into other sound files (that is, new compositions) where it can be
manipulated in whatever manner one creatively seé& #t.major concern in this regard is
that music originally recordefibr ethnographic purposes is now being sampled and used in
new compositions for which copyright protection is claimed (see also below under
“Collection, Recordal and Dissemination of Traditional Cultural Expressio@spyright and
Related Rights”). Muclof this music was recorded from live performances of Indigenous
and traditional music, often without the knowledge of the performers. Perhaps the most
publicized example of this is the successful “Deep Forest” CD produced in 1992, which fused
digital sanples of music from the Ghana, the Solomon Islands and African ‘pygmy’
communities with ‘techndouse’ dance rhythnts. A second album, “Boehme” was
produced in 1995, similarly fusing music from Eastern Europe, Mongolia, East Asia and
Native Americans. Rilgts to the welHknown “The Lion Sleeps Tonight* based upon the
1930s composition “Mbube” by the late South African composer Solomon L-iedatinue to
be disputed in a complex matter. Another example reported on is the European group
Enigma’s “Returrto Innocence” hit of 1993" A related issue is the composition by ron
Indigenous persons of songs and music that are pskutigenous because they, for example,

1 See WIPO/GRTKF/IC/3/10, para. 126.

o “Minding Culture: Case Stiies on Intellectual Property and Traditional Cultural Expressions,”
by Ms. Terri Janke. Available dittp://www.wipo.int/globalissues/studies/cultural/minding
culture/index.html

See Sandler, Felicia, “Music of the Village in the Global Marketpla&elf-Expression,
Inspiration, Appropriation, or Exploitation?,” Ph.D. Dissertation, University of Michigan, 2001,
pages 58 and 59.

Idem pages 58 to 63; Mills, “Indigenous Music and the Law: An Analysis of National and
International Legislation” 1998 earbook for Traditional Music, 28 (1996), 57 to 85.

Discussion with Dr. Owen Dean, Spoor and Fisher Attorneys, Pretoria, South Africa, October
23, 2002. See also Malan, Rian “Where does the Lion Sleep Tonight”, at
http://www.3rdearmusic.com/forum/mabe2.html (October 23, 2002).

See “Taiwanese singer found a global audience,” Financial Times, April 2, 2002. Available at
http://news.ft.com/ft/gx.cgi/ftc?pagename=View&c=Article&cid=FT3DDC52KZC&lIiv
(August12,2002).
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treat Indigenous subject matter, and/or are accompanied by a rhythmic pattern which is
assocated with Indigenous musfé.

(i)  Oral Indigenous and traditional stories and poetry have been written down,
translated and published by némdigenous or nottraditional persons, raising issues about
the rights and interests of the communities providinis material as against copyright owned
and exercised by those recording, translating and publishing it.

(iv)  Traditional musical instruments have been transformed into modern instruments,
renamed and commercialized, or used by-tradlitional personactive in the world music
community or the New Age movement, or for purposes of tourism (such as the steelpan of the
Caribbean region and the didgeridoo of Indigenous AustralfZnB)usical instruments, such
as drums and the didgeridoo, are also suli@ctnauthentic masgsroduction as souvenir
items. Janke gives examples of didgeridoos and other objects made outside of Australia, and
then imported into Australia and passed off as if locally m3de.

(v) Indigenous peoples and traditional communitiaséexpressed the need to be
able to protect designs embodied in hamolven or hanemade textiles, weavings and
garments have been copied and commercialized bylmdigenous persons. Examples would
include: theamautiin Canadasarisin South Asia, thétie and dye” cloth in Nigeria and
Mali, kente cloth in Ghana and certain other countries in West Africa, traditional caps in
Tunisia, the Mayamuipil in Guatemala; the Kunianolan Panama and the wari woven
tapestries and textile bands from Peru; c&sief Egypt, Oman, the Islamic Republic of Iran
and other countries); tents (such as the traditional tipi designs in North America); shoes (such
as traditional moccasin designs in North America). In its response to the folklore
guestionnaire, Bhutan, foexample, reported on the copying and use of their traditional textile
designs and patterns on machmeade fabrics which diluted the intrinsic value of their textile
designs and at the same time stifling the local weaving practice which is mostly prevale
among the women folk in their villages. The imitation of traditional textile designs causes
not only economic prejudice but also threatens to destroy traditional textiles and weaving
crafts. Such reproductions occurs when outsiders visit traditmramunities to “learn”
techniques of traditional weaving and subsequently leave with the knowledge and without
prior informed consent.

(vi)  The recording or adaptation and public performance of Indigenous stories, plays,
and dances (such agerradanceof Peru and thédakadance of Maori people of
New Zealand) has raised questions about protection of the rights of the Indigenous
communities in these expressions of their culture.

(vii)  The photographing of live performances of songs and dances byeimulig
persons, and the subsequent reproduction and publication of the photographs on CDs, tape
cassettes, postcards and on the Internet (such as the performances of the Wik Apalech
Dancers of Australia, another one of the cases discussed in the “Mindlihg€study) has
raised similar concerns.

22
23
24
25

Sandlerpp. cit, pages 3@&nd 40.

Sandler, Feliciagp. cit, pages 35 to 38.

Jankepp. cit, pages 37 to 40.

See response of Bhutan to the folklore questionnaire.
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(viii)  To service the souvenir market, arts and crafts (such as woven baskets, small
paintings and carved figures) employing generic traditional art styles have been reproduced,
imitated, and masproduced on suh norraditional items as-shirts, teatowels, place mats,
playing cards, postcards, drink coasters and coolers, calendars and computer mouse pads.
There are many examples of craft items that have been commercialized by other parties in this
way, suchas thechivafrom Colombia.

(ix)  The collection, recordal and dissemination of and research on Indigenous peoples’
cultures raises multiple concerns for Indigenous and traditional peoples. First, there is the
possibility of breaches of confidentialityebveen ethnographers and informants. Second, the
possibility of the misrepresentation of Indigenous and traditional cultures. Then, there can be
the lack of access to documentary materials by the people about whom the research was
conducted. And, finayl, there is concern that much documentation of Indigenous and
traditional cultures is made, owned and commercialized bylndigenous and nen
traditional person&®

(x) In order to pass off an item (such as art or a craft item) as “indigenous,” the style
or method of manufacture of Indigenous and traditional productions has been used by
nondndigenous or nottraditional enterprises. Examples would include carvings, weavings
and other visual art forms incorporating Indigenous or traditional motifs agagsor music
and dance forms incorporating Indigenous or traditional melodic material, rhythmic patterns,
tempos, meters and so forth As the Group of Countries of Latin America and the Caribbean
(GRULAC) stated in its submission to the first sessibthe Intergovernmental Committee,
the method of manufacture and “style” of traditional products are vulnerable to imitation:

“...various representative sectors of communities and groups that produce traditional
manifestations of textile art and haaorhft (pottery, sculptures, etc) have reported that
their works and industrial designs are being subjected to more subtle copying than the
imitation or plagiarizing of the style of the original art would be, but nonetheless
equally prejudicial to their emomies. Some works and designs of textile goods are
produced using traditional methods of considerable antiquity. There have been
situations in which persons alien to the place of origin of the art or the design have
come to that place in order to leanaditional methods, but then reproduced them
abroad, using handicraft or even industrial methods. In such cases, original designs are
stylizedin such a way that, although it is not possible to allege that any design or
specific work has been copied gtstyle aspect of the product directly evokes the

original products of the community or region that originally created th&m.”

26 Janke, Terri, Our Culture, Our Future (Report prepared for the Australian Institute of Aboriginal
andTorres Strait Islander Studies and the Aboriginal and Torres Strait Islander Commission,
1999), pages 30 to 32; Sandlep. cit, pages 53 to 56.

Sandlerop. cit, pages 46 to 48.

2 WIPO/GRTKF/IC/1/5, Annex Il, pp. 7 and 8.
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(xi)  Sacred/secret material has been subject to unauthorised use, disclosure and
reproduction, such as the sacred Coromalextf Bolivia®, as well as sacred songs which
can only be performed in a particular place and for a specified purffose.

(xit)  Cultural concerns and legal questions have been raised by the commercial use of
originally Indigenous words by neimdigenous gtities, such as ‘tohunga’, ‘mata nur’,
‘pontiac’, ‘cherokee’, ‘billabong’, ‘tomahawk’, ‘boomerang’, and ‘tairona.” The recent
‘tohunga’ case concerned Lego, a Danish toy company, and the Maori people of New
Zealand. Within a new range of toys, severare/given Maori and Polynesian names, in
particular ‘tohunga” the name of a traditional spiritual healer. Since the issue did not
concern the registration of trademarks, there was no direct application of trademark law, even
though Maori considered thgarticular use of their language to be inappropriate and
offensive. Following approaches from Maori groups claiming expropriation of cultural
heritage rights, it was reported that Lego, while noting that it hadn’t done anything illegal, had
acknowledgedtte need to take account of such cultural concerns in its future activities.
Representatives of Maori groups and Lego have reportedly met to discuss the development of
an international selfegulating code of conduct for toy manufacturing comparfes.

37. Traditional cultural expressions can be an important source of income for Indigenous
artists, musicians, craftsmen and other creators. As a recent Australian report, published by
the Department of Communications, Information Technology andttee stated, visual arts

and crafts are an important source of income for Indigenous artists and communities, and the
level of copyright and other IP protection they enjoy is of utmost importance to them. Itis
estimated that the Indigenous visual amsl arafts industry has a turnover of approximately
US$130 million in Australia, of which Indigenous people receive approximately US$30
million in returns®

[ll.  OBJECTIVES OF INDIGENOUS PEOPLES AND TRADITIONAL COMMUNITIES

38. During WIPQO'’s factfinding and other consultative processes, Indigenous peoples and
traditional communities articulated several objectives in relation to the use of their traditional
literary and artistic productions, the subject of a detailed reffofthis section will

29 Lobo, Susan, Thedbric of Life: Repatriating the Sacred Coroma Textiles, Cultural Survival

Quarterly, Summer 1991, pages 40 and 41

Sandlerpp. cit, pages 41 to 44.

"We have been impressed by the willingness of Lego to recognise a hurt was inadvertently

made andghow that in their actions," in Osborn, Andrew “Maoris win Lego battléhe

Guardian October 31, 2001 at

<http://www.guardian.co.uk/Archive/Article/0,4273,4288446,00.html

See response to Folklore Questionnaire by New Zealand, and

http://news.bbc @.uk/1/hi/world/asigpacific/1619406.stm

Report of the Contemporary Visual Arts and Craft Inquiry, Australia, 2002, pages 116 and 135.

See WIPOJntellectual Property Needs and Expectations of Traditional Knowledge Holders:

WIPO Report on FaeFinding Missions on Intellectual Property and Traditional Knowledge

(19981999) (WIPO, 2001); Kuruk, P.,Protecting Folklore Under Modern Intellectual

Property Regimes: A Reappraisal of the Tensions Between Individual and Communal Rights in

Africa and the Uited States,” 48 American University Law Review 769 (1993anke, T., Our

Culture, Our Future (Report prepared for the Australian Institute of Aboriginal and Torres Strait
[Footnote continued on next page]
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summarize the needs and objectives expressed during these consultations, without purporting
to speak for Indigenous peoples and traditional communities, who expressed a wide range of
concerns from diverse perspectives. The following section examines sspec#ic and

concrete cases to see to what extent existing IPRs have been or could be successful in meeting
those needs.

39. The desired objectives may be summed up as the desire for legal recognition of the right
to own and control access toathe disclosure and use of traditional cultural expressions in
accordance with customary laws and protocols. Implicit in this generally stated objective is
the right to require prior and informed consent for any access to or disclosure and use of
traditional cultural expressions.

40. Flowing from this generally stated objective, certain more specific ones can be
identified, such as:

0] to be regarded as the primary guardians and interpreters of their cultures and arts,
whether created in thpast, or developed by them in the future;

(i)  the ability to protect, in a positive sense, their traditional cultural expressions,
which, where collectively owned, should be protected in the name of the relevant community;

(i) the right to authoge or refuse to authorise the use, whether commercial or not, of
traditional cultural expressions;

(iv)  the right to maintain the secrecy of secret cultural expressions and practices and to
safeguard sacred expressions and practices;

(v)  theright to enefit commercially from the authorised use of traditional cultural
expressions, including the right to negotiate terms of such usage;

(vi)  the right to full and proper attribution, including the right not to be falsely
attributed,;

(vii)  the right to pevent the derogatory, culturally offensive and fallacious use of
traditional cultural expressions;

(viii)  the right to prevent the distortion and mutilation of traditional cultural
expressions; and

(ix)  the right to authorise and control the collectiand recording of traditional
cultural expressions, and the subsequent dissemination and use of such recordings.

[Footnote continued from previous page]
Islander Studies and the Aboriginal and Torres Strait Islander Commission, 19@8onald,

I., Protecting Indigenous Intellectual Property (Australian Copyright Council, Sydney,
1997,1998),
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41. Other related objectives and needs are to promote respect for and the preservation of
forms of traditional creativity and cultal expressions, and to ensure that normal and
continued customary use of them is not interfered with.

42. As noted in earlier Committee documefitshese objectives or desired rights may be
broadly categorized into two main sets of needs anadeors:

) First, some Indigenous and traditional persons wish to benefit from the
commercialization of their cultural expressions. They wish for protection of their cultural
expressions in order to be compensated for their creativity, and to excladadigenous or
non4raditional competitors from the market. This group may be said to desire “positive
protection” of their cultural expressions.

(i) Second, some are more concerned with the cultural, social and psychological
harm caused by the unawatiized use of their art. They wish to control, and even prevent
altogether, the use and dissemination of their cultural expressions. For this group, the
commercial exploitation of their cultural expressions will cause them to lose their original
significance which will in turn lead to a disruption and dissolution of their culture. This
group may be said to desire “defensive protection” of their cultural expressions.

43. The consultations have highlighted that IP approaches may not addrdss\akious
objectives articulated in respect of folklore and traditional culturestyfié solutions may

meet some objectives, but fail to promote others. To some extent these concerns go beyond
the scope of legal protection of expressions of traditiaudtures altogether, whether through
existing IP systems, expanded or adapted IP rights, or through distingeneridegal

protection. Nonetheless, the development and strengthening of national, regional and
international systems for the legal praiea of expressions of folklore should seek to take

into account these diverse objectives.

IV. SYSTEMATIC ANALYSIS OF USE OF EXISTING INTELLECTUAL PROPERTY
RIGHTS AND SUI GENERISAPPROACHES

() Literary and Artistic Productions Copyright Law

Traditional cultural expressions as “productions in the literary and artistic domain”

44. Copyright protection is available for “literary and artistic works” as referred to in the
Berne Convention for the Protection of Literary and Artistic Works, 1Qfié Berne
Convention)*® The Convention makes clear that all productions in the literary, scientific and

% WIPO/GRTKF/IC/2/8, para. 33; WIPO/GRTKF/IC/2/16, par. 169; WIPO/GRTKF/IC/3/10,

paras. 34 and 100.

Article 2.1 of the Berne ConventiofiThe expression ‘literary and artistic works’ shall include

every production in the literary, scientific and artistic domain, whatever may be the mode or

form of its expression, such as books, pamphlets and other writings; lectures, addresses,

sermons andther works of the same nature; dramatic or dramaticsical works;

choreographic works and entertainments in dumb show; musical compositions with or without
[Footnote continued on next page]
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artistic domains are covered, and no limitation by reason of the mode or form of their
expression is permitted. The Convention gives an enumerafitire works protected; the
list illustrates works included in the definition, and is not limitative.

45. Many of the expressions of traditional culture that Indigenous peoples and traditional
communities desire protection for (see the exampieSection Il) are “productions in the
literary, scientific and artistic domain,” and therefore, in principle, constitute the actual or
potential subject matter of copyright protection. Examples would include: music and songs,
dances, plays, storiesgemonies and rituals, drawings, paintings, carvings, pottery, mosaic,
woodwork, metalware, jewelry, basket weaving, needlework, textiles, carpets, costumes,
musical instruments, architecture, sculptures, engravings, handicrafts, poetry, and designs.

46. The protection provided by copyright (the economic rights to prevent or authorize,
inter alia, the reproduction, adaptation, communication to the public and others, and the
moral rights of attribution and integrity) seems well suited to meeatiagy of the needs and
objectives of Indigenous peoples and traditional communities. The possibility under
copyright to be compensated for use of traditional cultural expressions either through
receiving royalties or through damages for infringement alsetcertain needs and
objectives. As aresult, several Committee Members have highlighted the need to explore
fully the use of existing IPRs, such as copyright, to protect expressions of traditional culture.

Limitations on the use of copyright

47. Other Members of the Committee have pointed to certain aspects of copyright law that
they suggest limit its potential for protecting traditional cultural expressions:

() Copyright protects only original works, and many traditional literary amidtec
productions are not original. Hungary, for example, stated in its response to the folklore
questionnaire: “. .. an expression of folklore can never be a work of authorship, since its
main characteristic is not the reflection of the unique peainof an author, but the
unchanged representation of the features of cultural public dom&in.”

[Footnote continued from previous page]

words; cinematographic works to which are assimilated works expressed by a process
analogous t@inematography; works of drawing, painting, architecture, sculpture, engraving
and lithography; photographic works to which are assimilated works expressed by a process
analogous to photography; works of applied art; illustrations, maps, plans, sketchsen
dimensional works relative to geography, topography, architecture or science.” See also articles
2(3), 2(4) and 2(5) where the requirement to protect certain other kinds of works is dealt with.
3 WIPO/GRTKF/IC/1/5 (Document submitted the GronfpCountries of Latin America and the
Caribbean (GRULAC)); WIPO/GRTKF/IC/3/11. (Document submitted by the European
Community and its Member States); Responses to the folklore questionnaire
(WIPO/GRTKF/IC/2/7) and/or the TK survey (WIPO/GRTKF/IC/2/5) ofigtralia, Bhutan,
Hungary, Indonesia, New Zealand, Norway, Panama, Peru, the Philippines, Republic of Korea,
Samoa, Singapore, the Solomon Islands, Viet Nam and others.
Response of Hungary to folklore questionnaire, page 2. All the responses aedbkvail
http://www.wipo.int/globalissues/questionnairesZi@/index.html
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(i) Copyright requires the identification of a known individual creator or creators. It
is difficult, if not impossible, to identify the creators of tréidnal cultural expressions
because they are communally created and held and/or because the creators are simply
unknown. As the European Community and its Member States stated in their document on
“Expressions of Folklore” submitted for the Committee’sdhsession: “copyright is based
on the identification of the person originating the work, whereas folklore is distinguished by
the anonymity of the originator of the tradition or by the fact that the tradition is the attribute
of a community.*®

(i)  The conception of “ownership” in copyright law is incompatible with customary
laws and systems. While copyright confers exclusive, private property rights in individuals,
Indigenous authors are subject to complex rules, regulations and responsibilitiesgkimoto
usage or management rights, which are communal in n&tufée complex of rights
regulating the production of Indigenous cultural materials has been described by an
Indigenous artist in the Australian cals¥, Payunka, Marika and Others v Indafn Pty Ltd*
as follows:

“As an artist, while | may own the copyright in a particular artwork under western law,
under Aboriginal law | must not use an image or story in such a way as to undermine
the rights of all the other Yolngu (her clan) who haveiterest whether direct or
indirect in it. In this way | hold the image in trust for all the other Yolngu with an
interest in the story*

(This case-the sacalled Carpets casds one of the subjects of the studies conducted for
WIPO by Ms. Terri Jake entitled “Minding Culture: Case Studies on Intellectual Property
and Traditional Cultural Expressions.” They are available at
http://www.wipo.int/globalissues/studies/cultural/mindicgture/index.html.)

McDonald quotes a useful illustration ofeimature of ownership of cultural rights under
customary law: customary ‘ownership’ is analogous to the rights of an employee in a work
created in the course and scope of employment (this illustration references those jurisdictions
in which copyright in enployee’s works is held by the employer). In a broad sense, an
employee is ‘empowered’ to create a work ‘owned’ by the employer; the employee is then
only able to use or develop the work in accordance with the authority vested by the
employer®

This divergence between “ownership” in the copyright sense and communal “usage” rights
and responsibilities has practical meaning in licensing cases for example. An Indigenous
copyright owner would be entitled under copyright law to license or assign his oighés to

a third party, but under customary rules and regulations this may not be permissible. The
Australian case of umbulul v Reserve Bank of Austréfizs relevant here.

% WIPO/GRTKF/IC/3/11., page 3.

0 See WIPO/GRTKF/IC/3/11. page 3; McDonald, p. 45.
“1(1994) 30 IPR 2009.

42 At page 215, quoted in McDonalibid.

4 McDonald, p. 46.

4 (1991) 21 IPR 481.
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(iv)  The fixation requirement in copyright prevents intangible and oral exjpressf
culture, such as tales, dances or songs, from being protected. Even certain “fixed”
expressions may not meet the fixation requirement, such as face painting and body {fainting.

(V) The limited term of protection in copyright is claimed to beppeopriate for
expressions of folklore and traditional cultures. First, it fails to meet the need to protect
expressions of folklore in perpetuity. And, the limited term of protection requires certainty as
to the date of a work’s creation or first pulditton, which is unknown in the case of
pre-existing traditional cultural expressioffs.

The originality requirement

48. Although the Berne Convention does not say so explicitly, it is apparent from

Article 2.1 that protected works must be iletual creations, and this is reinforced by the

use of these words in Article 2.5. For this reason, many national laws provide that works

must be ‘original.” And, as noted above, several States and others argue that this requirement
prevents the protéion of expressions of folklore by copyright.

49. But, what does “originality” really mean? The term is not defined in the relevant
international treaties, nor is it generally defined in national laws. It is rather a matter left for
determin&ion by the courts in relation to particular cases. But it seems that it does not, for
example, mean the same as ‘novelty’ as understood in patent law. Although some differences
may exist between the civil law and common law legal systems on this jpaimay be said

that in both legal systems a work is ‘original’ if there is some degree of intellectual effort
involved and it has not been copied from someone else’s Work.

50. At leastin the common law jurisdictions, a relatively low levelcogativity is required

in order to meet the originality requirement. As a result, the originality requirement may not
pose an insurmountable hurdle in relation to contemporary forms of expressions of traditional
culture, being new productions made byreumt generations of society and inspired by or

based upon prexisting Indigenous or traditional designs. The cases referred to by Australia
in its response to the folklore questionnaire are good examples of this. See for exéimple
Payunka, Marika an®thers v Indofurn Pty Ltd® where the Court had no difficulty in

holding that the artworks before it were original:

48 See also McDonald, p. 42 and Ellinson, Dean “Unauthorised Reproduction of Traditional

Aboriginal Art,” UNSW Law Journal, 1994, p. 333.

% Responses to the folklore questionnaire (WIPO/GRTKF/IC/2/7) and the TK survey

(WIPO/GRTKF/IC/2/5)of Hungary, New Zealand, Norway, and Vietnam.;

WIPO/GRTKF/IC/3/11. (Document submitted by the European Community and its Member

States), page 3.

Palethorpe and Verhulst, page 28; Goldstein, P., p. 161; see also Ricketson, S., The Berne

Conventionfor the Protection of Literary and Artistic Works: 188886 (London, 1987), pp.

228 to 234.

8 (1994) 30 IPR 209. This is the smlled Carpets Case. Itis one of the subjects of the studies
undertaken for WIPO by Ms. Terri Janke entitled “Minding Cuét: Case Studies on
Intellectual Property and Traditional Cultural Expressions, available at
http://www.wipo.int/globalissues/studies/cultural/mindinigture/index.html.
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“Although the artworks follow traditional Aboriginal form and are based on dreaming
themes, each artwork is one of intricate detail and glexity reflecting great skill and
originality.”*®

51. Although the relevant Australian cases all concerned the visual arts, there seems to be
no reason why the results would be different in other areas, such as music. It seems to make
no difference that the author of such a work may have been subject to customary rules and
regulations concerning how, when and for what purpose the work could be creatased
independently, and from within the copyright paradigm, the work can be ‘original.’

52. Therefore, it may be said that, at least in so far as common law jurisdictions are
concerned, contemporary expressions of folklore inspired by or based uperigtiag
folklore are sufficiently original to be protected as copyright works.

53. The law makes no distinction according to the identity of the authae., the

originality requirement could be met whether or not the author of the contemporary
expression of folklore is a member of the relevant cultural community in wihiehradition
originated. This may trouble Indigenous and traditional communities, who may wish to
restrict the ability of norindigenous or noitraditional persons (or, more precisely, persons
not from the relevant cultural community) from enjoying cagiat in traditionbased

creations. Whether a person not from the relevant community ought to be denied copyright
on that ground alone raises some serious policy questions. However, it is possible to develop
parallel means of determining whether a persohfrom the relevant community (assuming
that the relevant community could be identified) should have some obligations towards that
community attached to his or her copyright (such as to acknowledge the community and/or
share benefits from exploitation tie copyright and/or respect some form of moral rights in
the underlying traditions used). This is discussed further below under “Policy questions and
sui generisapproaches.”

54. However, the position is more complex with unoriginal imitati@ngnere recreations

of pre-existing folklore, which are unlikely to meet the ‘originality’ requirement. They

remain in the public domain from the perspective of the copyright system. For example, in its
response to the folklore questionnaire, Hunganyegan example from the jurisprudence of

the Supreme Court, regarding the nature of the protection afforded to expressions of folklore
in Hungary:

“In 1977, the Supreme Court had decided on the issue whether the known “author” of a
“folk tale” had creatd an individual and original work. The Court held that as regards
folk tales, originality and authorship must be judged taking into account the special
rules of folk poetry. In this respect, first of all the variability of folk tales is important:
folk tales are handed down and maintained orally, therefore they are exposed to
continuous changes. A tateller is not entitled to copyright protection if his role in the
formation of tales does not go beyond the traditional frames of telling tales.”

55. Similarly, Kutty reports on a case in Indonesia involving a decorated wooden mask of
Indonesian dancers, of folk creation, being manufactured and marketed in a foreign market for
commercial gain. In fact, two different commercial groups indulgedh@rharketing of these

49 (1994) 30 IPR 209 at p. 216.
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artistic items. The aggressive competition between the two firms motivated one of the parties
to claim copyright over the mask in question. The affected party objected to the claim of the
first firm. Copyright in the mask was not regnized on the grounds that the artistic creation
belonged to the people of Indonesfa.

56. Whether or not States wish to provide some form of protection for this public domain
material is first and foremost a policy question, discussed futibkw.

57. If a State wishes to do so, it could look at how have existinggenerisystems have

dealt with the originality issue. Generally, thesé generisystems are not conceived as part

of copyrightstrictu senswand they do not redte originality. For example, the Model

Provisions, 1982 make no reference to an originality requirement; consequently, nor do many
of the national copyright laws which have implemented them. Similarly, the law of Panama
makes no reference to an origitglrequirement, and nor does the Regional Framework for

the Protection of Traditional Knowledge and Expressions of Culture developed by Pacific
Island countries.

The identifiable author requirement

58. Copyright does not only protect indiwidl creators. Copyright can protect groups of
creators-in fact, today, it is quite common for more than one person to create a single
copyright work. Different forms of copyright, owned by different parties, can also inhere in
the one production. Hower, under copyright it is necessary that the creator or creators be
identifiable and, in the case of multiple creators, be organized in the form of a company,
association, trust or the like.

59. Inrespect of new cultural expressions, theralimost always an identifiable creator, or
creators, and this requirement is generally met. The Australian cases are once again good
examples of this. Where there is no identifiable creator, such as in the caseexfigiiag

folklore, this is more dificult and copyright protection is unlikely. However, copyright law

has been reasonably creative in overcoming the “identifiable author” requirement in certain
other cases. For example, copyright provides protection for anonymous and pseudonymous
works in Article 7.3 of the Berne Convention. But, the last sentence of the Article renders
that form of protection less relevant for pegisting folklore:

“The countries of the Union shall not be required to protect anonymous or
pseudonymous works in resp@t which it is reasonable to presume that their author
has been dead for fifty years.”

60. These means for dealing with the identifiable author requirement presupposes the
existence of an “author”, however. Although one could argue thaegueexisting folklore
must have had an ‘author’ at some stage, it is likely that for mosepgigting folklore, there
was and is no ‘author’ in the copyright sense. In the case therefore-eimtng folklore,

one is not generally dealing with trugnonymous works, in the sense that there is an author

50

Kutty, P. V., “Study on the Protection of Exgssions of Folkloré study prepared for the World
Intellectual Property Organization (WIPQO). Soon to be available at
http://www.wipo.int/globalissues/cultural/index.htmi
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but his or her identity is unknown. In the case of many expressions of traditional culture, the
whole context of authorship may not be sufficiently determinate to be anchored in copyright
law. Nonetleless, there is the possibility of using the possibility under Article 15.4 of the
Berne Convention for protection of works where the identity of the author is unknown. This
Article is discussed at some length in the Report on National Experiéhces.

61. Whether or not States wish to provide for general groups of unknown individuals to be
able to acquire and exercise copyright or similar rights in traditional cultural expressions is a
matter for policy discussion and choice. Doing so in a gainérlaw context may be

possible, as existingui generissystems suggest:

() The 1982 Model Provisions recognize the possibility of collective or community
rights. Being asui generissystem and not a copyright system, they do not refer to “authors”
of expressions of folklore. They do not even refer directly to the “owners” of expressions of
folklore. Rather, they state that authorizations for using expressions of folklore should be
obtained either from an entity (a “competent authority”) estabtidhethe State (this option
creates a fiction that the State is the “author” and/or the “owner” of the rights in the
expressions) or from the “community concerned” (Section 10). In short, the Model
Provisions do not require there to be an identifiablethau’ or “authors.”

(i) Similarly, the Tunis Model Law on Copyright, in so far as it addresses works of
national folklore (as opposed to works derived from folklore) states that the rights granted by
it in folklore shall be exercised by a Government ajoped authority (section 6).

(i) The Panama law provides for the protection of the “collective rights of the
indigenous communities,” and applications for registration of these rights shall be made by
“the respective general congresses or indigenagbtional authorities.”

(iv)  The South Pacific Model Law vests “traditional cultural rights” in “traditional
owners,” defined as the group, clan or community of people, or an individual who is
recognized by a group, clan or community of people as tbeiidual, in whom the custody or
protection of the expressions of culture are entrusted in accordance with the customary law
and practices of that group, clan or community. These rights are in addition to and do not
affect any IPRs that may subsist in teepressions of culture.

62. However, while it seems possible in law to establish mechanisms that vest rights in
communities or in the State (obviating the need to identify an “author”), the effectiveness of
such provisions depends upon pradtmansiderations, such as the organizational capital of
communities, their knowledge of and access to the law, the resources they have to manage
and enforce their rights, and so on. It is here that collective management may be able to play
arole.

>t See further the Final Report on National Experiences (WIPO/GRTKF/IC/3/10),. d&ak3
and 165.
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Different conceptions of “ownership”

63. This alludes to the relationship between an individual artist/author as a copyright holder,
and the individual artist as a member of an Indigenous community. Different conceptions of
“ownership” within copyrght law, on the one hand, and customary laws and protocols, on the
other, find practical meaning particularly in those cases where an Indigenous artist is entitled
to and subject to copyright rules and simultaneously subject to parallel customary rules and
regulations. While IPRs confer private rights of ownership, in customary discourse to “own”
does not necessarily or only mean ‘ownership’ in the Westeralndigenous sense. It can
convey a sense of stewardship or responsibility for the traditionalrejlrather than the right
merely to exclude others from certain uses of expressions of the traditional culture, which is
more akin to the nature of many IP rights systefs.

64. This tension between private rights of ownership under copyrigthtammunal
ownership held by artists and their communities has received judicial attention. In the
AustralianYumbululcase referred to earlier, the court concluded that “the question of
statutory recognition of Aboriginal community interests in the reljpiction of sacred objects
is a matter for consideration by law reformers and legislatots.”

65. It was directly addressed in one of the cases Australia referred to in its response to the
folklore questionnaireJohn Bulun Bulun v R and T Text#>* The pertinent aspect of this
case related to a claim by the clan group to which the individual artist belonged that it in
effect controlled the copyright in the artwork, and that the clan members were the
beneficiaries of the creation of the artwdik the artist acting as a trustee on their behalf.
Accordingly, they claimed to be entitled to a form of collective right with respect to the
copyright in the work, over and above any issue as to authorship. The court, ina
comprehensivebiter dictum found that the artist had a fiduciary duty towards his clan
group. While the artist was entitled to pursue the exploitation of the artwork for his own
benefit, he was still required by reason of this fiduciary duty to not take any steps which
might harm tle communal interests of the clans in the artwork. Golvan continues:

“[The court] noted that, while the artist had availed himself of the appropriate remedies,
had he not been in a position to do so equitable remedies would have been available to
the cn. Thus, had the artist failed to take necessary action, a remedy might be
extended in equity to the beneficiaries by allowing them to bring an action in their own
names against the infringer and the copyright owner. In such circumstances equity
would impose a constructive trust on the legal owner of the copyright in favor of the
clan as beneficiaries’®

2 See Jankegp. cit, page 44.

> At page 492.

> (1998) 41 IPR 513. This case is also one of the cases studied by Ms. Terri Janke in her study
“Minding Culture: Case Studies on Intellectual Property and Traditional Cultural Esjores”
commissioned by WIPO, and will soon be available at
http://www.wipo.int/globalissues/studies/cultural/mindinigture/index.html.

Golvan “Aboriginal Art and Copyright: An Overview and Commentary Concerning Recent
Developments”, E.I.LP.R, 1998, 602.
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66. This question requires further consideration. Many argue that ways have to be found to
manage the relationship between copyright protecéind the customary responsibilities.
Divergences between IP law and customary laws and protocols have been one of the
motivations behind the developmentsafi generissystems. The laws of Panama and the
Philippines (described in the Final Report ontidaal Experiences at par. 121) make direct
references to customary law.

67. Itis also however pointed out by some that this question is relevant largely in relation to
Indigenous peoples and communities which acknowledge customary law,arniddbes not
apply to other traditional communities. In addition, to assume that there is a generic form of
collective/community custorbased proprietary systems would be misleading, since it would
ignore th;a;3 tremendous diversity of traditional proprgtsystems, many of which are highly
complex:

68. It could perhaps be argued that customary rules should be treated no differently to the
rules of other noAP laws with which IP rules may appear to conflict. For example, morality
laws may prdibit the publication of pornographic photographs, yet copyright law grants the
author rights over the reproduction and publication of the photographs. However, there is no
conflict — copyright law does not grant a rightholder the positive entitlemeakéwcise

rights; rather, it enables the rightholder to prevent others from exercising the rights (or to
authorize them to do so). Whether or not a rightholder is entitled to exercise his or rights may
depend upon other laws, as Article 17 of the Bernav&mtion makes clear:

“The provisions of this Convention cannot in any way affect the right of the
Government of each country of the Union to permit, to control, or to prohibit, by
legislation or regulation, the circulation, presentation, or exhibitioanyfwork or
production in regard to which the competent authority may find it necessary to exercise
that right.”

69. Therefore, it could be argued by analogy that there is no “conflict” between copyright
and customary laws, because, in the evkat customary laws were to be recognized for this
purpose by a country’s laws, copyright does not entitle or oblige a traditional artist to act
contrary to his or her customary responsibilities.

70. These questions are the subject of a study will be undertaken by the Secretariat of
WIPO, as outlined in the Final Report on National Experiences and approved by the
Committee at its third session. The study will aim at identifying in which circumstances and

in what manner it may be appropridte copyright and other forms of protection relevant to
cultural expressions to take into account customary laws and protocols. Lessons learned from
the study will be integrated into the leg@chnical cooperation program being undertaken by

the WIPO Seretariat and the “WIPO Practical Guide on the Legal Protection of Traditional
Cultural Expressions.”

*  Dutfield, “Protecting Traditional Knowledge and Folklore,” draft, (UNCTAD/ICTSD), page 14.
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The fixation requirement

71. According to general international principles, copyright protection is available for both

oral and written works Article 2.1 of the Berne Convention provides that among the kinds of
productions protected as copyright are included “lectures, addresses, sermons and other works
of the same nature.” Although the words “of the same nature” may restrict the range of ora
works that may be protected to those similar to lectures, addresses and sermons, Article 2.2 of
the Convention makes it clear national laws need not provide that fixation in some material
form is a general condition for protection.

72. Yet, mary national laws, particularly the common law countries, do so because fixation
proves the existence of the work, and provides for a clearer and more definite basis for rights.
However, this is not a treaty requirement, and in fact, many countries dequie fixation,

such as Spain, France and Germany and other civil law countries in Latin America and
elsewhere.

73. Thus, a mandatory requirement for fixation is not a necessary element of copyright law,
and States are free to provide that W®m general or traditional cultural expressions in
particular do not need to be fixed in some material form in order to be protected. This has
been done-for example, the Tunis Model Law, 1976 rules out any possibility of demanding
fixation for a workof folklore. The drafters felt that works of folklore are often by their very
nature in oral form and never recorded, and to demand that they be fixed in order to enjoy
protection puts any such protection in jeopardy and even, according to the comntertkay
Model Law, risks giving the copyright to those who fix them. Fixation is not a requirement of
the 1982 Model Provisions, the law of Panama nor the South Pacific Model Law. In any
event, where the fixation requirement exists, it poses a probleyfonintangible

expressions of folklore.

Limited term

74. The duration of copyright protection generally extends to 50 years after the death of the
author, or 70 years in some jurisdictions. The Berne Convention stipulates 50 years as a
minimum period for protection, and countries are free to protect copyright for longer periods.
However, it is generally seen as integral to the copyright system that the term of protection
not be indefinite; the system is based on the notion that the teprotéction be limited, so

that works ultimately enter the public domain. However, many Indigenous peoples and
traditional communities desire indefinite protection for at least some aspects of expressions of
their traditional cultures, and in this respéog copyright system does not meet their needs.

75. Indefinite protection is not a new concept in IP 1afand States may choose to
establish systems that provide for some form of indefinite protection for literary and artistic
productions, altough this would create some tension with general policy and legal
assumptions about the copyright system. The Model Provisions, 1982 themselves do not

> Trademark and geographical protection can continue indefinitely (subject to certain conditions).

The early House of Lords decision lfillar v. Taylor (4 Burr. (4th ed.) 2303, 98 Eng. Rep 201
(K.B. 1769)) provided for perpetual copyright, but this principle was superseded by later
judgements.
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provide for any time limit, and nor do the laws of Panama or the model law of the Pacific
Island counties. Whether or not a State wishes to follow this approach is a question of
policy. Itis discussed further below.

Concerns that copyright fails to provide defensive protection

76. While the arguments discussed so far deal more with thelityabi copyright to

provide positive protection, there are claims that current copyright law has shortcomings that
limit the capacity of Indigenous and traditional persons to prevent the use of their literary and
artistic productions by others (i.e., capht law fails to provide ‘defensive’ protection in the
sense described in Part 111).

) While the copyright system treats expressions of folklore as part of the public
domain, nonindigenous and notraditional persons are able to acquire copyrigtérdwnew”
folkloric expressions or folkloric expressions incorporated in derivative works, such as
adaptations and arrangements of music.

(i) Even in respect of those contemporary folkloric expressions that are copyright
works, the exceptions typicallylawed under copyright can undermine customary rights
under customary laws and protocel$or example, national copyright laws typically provide
that a sculpture or work of artistic craftsmanship which is permanently displayed in a public
place may be rapduced in photographs, drawings and in other ways without permission. It
has been pointed out that the effect of public display upon certain works may not be welt
known among Indigenous and traditional artftsSimilarly, national copyright laws often
allow public archives and libraries and the like to make reproductions of literary and artistic
works and keep them available for the public. However, doing so in respect of copyrighted
traditional cultural expressions may raise parallel cultural andyerbus rights issues
(discussed further below in section on “ Collection, recordal and dissemination of traditional
cultural expressions copyright and related rights”).

(i)  Copyright protection does not extend to “style” or method of manufactureaget
GRULAC stated in its submission to the first session of the Intergovernmental Committee, the
method of manufacture and “style” of traditional products are vulnerable to imitation.

(iv)  The remedies available under current law may not be appropoiaketer
infringing use of the works of an Indigenous artstpyright holder, or may not provide for
damages equivalent to the degree of cultural andesmmomic damage caused by the
infringing use.

77. Further consideration may be necessarglarify and examine practical options for
those aspects of current copyright law and practice that are seen to clash with or undermine
Indigenous or other customary rights, responsibilities and practices.

%8 McDonald, L, Protecting Indigenous Intellectual Property (Australian Copyright Council,

Sydney, 19971998), p. 44.
*  WIPO/GRTKF/IC/1/5, Annex I, pp. 7 and 8.
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78. Inso far as style and method wfanufacture go, copyright protection does not extend to
the style, colors, subject matter and techniques used to create a work. This is a fundamental
and longstanding principle reflected in copyright laws worldwide. There are limits to that
which can beprotected by copyright, as Article 9.2 of the Agreement on T+Rdated

Aspects of Intellectual Property Rights (the TRIPS Agreement) makes clear: “Copyright
protection shall extend to expressions and not to ideas, procedures, methods of operation or
mathematical concepts as such.” Copyright therefore permits the imitation of the style of
works, which is a widespread practice as creativity is hourished and inspired by other works.

79. Therefore, even if copyright were to vest in a new tradibased cultural expression,
copyright protection would nqier seprevent the “style” of the protected work from being
appropriated. Other branches of IP law may be more useful, however, such as the law of
unfair competition, and the comméaw tort of passing off, although there is little experience
reported in the application of these concepts to imitation of Indigenous styles. This is
discussed elsewhere in this document.

80. These type of questions could also be addressediigenerisystems, should a State
choose to establish such a system. Or they ctara the subject of specific amendments to
national copyright laws, although why special protection of the “style” of traditional cultural
expressions would be justified while the lstpf (other) copyright works is not protected
would raise certain legal and policy questions.

81. Asthese issues are linked to larger divergences between customary forms of
“ownership” and IP rights, they will also be addressed in the studyttieaWIPO Secretariat
will commission on this subject as already mentioned.

Certain tentative conclusions

82. The originality and identifiable author requirements of copyright do not seem to prevent
the protection of traditiofbbased culturalxpressions made by current generations of society
(referred to as “contemporary” cultural expressions), whether or not made by Indigenous and
traditional persons. The fixation requirement, in so far as it exists in certain national laws,
prevents howevehe protection of intangible contemporary cultural expressions.

83. So, as a form of tentative conclusion, it may be stated that copyright protection is
available for tangible, contemporary traditional cultural expressions. In addition, intang
expressions are also protected in countries not requiring fixation.

84. However, the limited term of protection and the certain other features of copyright (such
as that it does not protect style or method of manufacture, or invocatiopartiaular cultural
heritage) may make copyright protection less attractive to Indigenous peoples and traditional
communities and individuals. In addition, divergences between the rights of a copyright
holder and parallel customary responsibilities camseadifficulties for Indigenous creators.
Therefore, while copyright protection is possible in certain cases, it may not meet all the
needs and objectives of Indigenous peoples and traditional communities.

85. Forthose States that do not Wit provide any further protection for traditional
cultural expressions beyond that already provided by copyright, further efforts could be
directed towards enabling and facilitating access to and use of the copyright system by
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Indigenous peoples and tiidnal communities. As previously discussed (see
WIPO/GRTKF/IC/3/10, par. 153 (ii)), various suggestions have been made in this connection,
such as improved awarenesssing and training, legal aid, assistance with enforcement of
rights, and use of cadlctive management. See also Part V below.

86. In so far as preexisting traditional cultural expressions are concerned, and mere
imitations and recreations thereof, they are unlikely to meet the originality and identifiable
author requirementsThey remain for copyright purposes in the public domain.

87. States which wish to provide fuller protection for traditional cultural expressions

beyond current copyright could either consider whether certain amendments to copyright law
and pratice are necessary and justified, and/or they may consider establ@higgneris

systems, as some have already done.

88. While it may be possible to improve upon the protection already provided by copyright
to contemporary traditiohhased cliural expressions by means of amendments to copyright

law and practice, it seems that a more thorough evolution of existing standards in the form of
asui generissystem may be necessary in order to protectgxisting folklore. However,

whether to emhd on this route raises several policy questions, the subject of the next section.

Policy questions and sui generis approaches

89. Aside from the more technical questions discussed in the earlier sections, several
Committee participants have eued from a policy perspective whether or not there should be
legal protection of an IP nature for traditional cultural expressions beyond that already
provided by existing rights.

90. The European Community and its Member States have statek&mple:

“The exploitation of expressions of folklore, even on a commercial scale, by persons
outside the region where the folklore originates, has not been seen to have a negative
impact. On the contrary, it has stimulated cultural exchange andéastegional

identities. As a consequence, authentic expressions of folklore have become inherently
better known and of higher economic value. However, those who advocate IP
protection for their own expressions of folklore would create monopolies of exploitation
and would naturally then be faced with monopoly claims from other regions. Exchange
or interaction could thus be made more difficult, if not impossible. Indeed, IP
protection should only be used where appropriate and beneficial to society in tha
stimulates creativity and investment while respecting the interests of others and of
society at large. If expressions of folklore were fully protected, this could almost have
the effect of casting it in concrete. Folklore may thus not be able torevaxtd may risk

its very existence as it would lose one of its main features: its dynamics.

“There is a point where a line must be drawn between the public domain and protected
IP. As has been exposed by the European Community and its Member States on
previous occasions, and notably in WIPO at the two previous meetings of the
Intergovernmental Committee on Genetic Resources, Traditional Knowledge and
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Folklore, the realm of IP protection should not be extended to a point where it becomes
diffuse and legatertainty diluted.®

91. Similar views have been expressed by certain other States.

92. On the other hand, Indigenous peoples and traditional communities argue for both
positive protection over their folklore, as well as, if not moreso, for defensive protection, in
the sense described in Part Ill. In this respect, one of the primary concerns regarding cultural
expressions is to prevent their adaptation or the borrowing of their “style,” particularly by
non4raditional communities. fie concerns and objectives discussed in Part Il regarding
derogatory, offensive and fallacious use are relevant here too, and calls are made to strictly
control derivative works, being works inspired by or based on folklore expressions. At least,
Indigerous peoples and traditional communities would argue for the right to be acknowledged
and attributed if their expressions are used in an unauthorized and/or inappropriate manner.

93. Of course, the copyright protection of traditdyased culturagéxpressions (new or
“contemporary” expressions of traditional culture) depends upon the designation of
pre-existing folklore as part of the public domain. Therefore, both Indigenous and
non4ndigenous artists, composers and the like benefit from ttuatson. If property rights

were to be established over public domain-presting folklore, then both Indigenous and
traditional persons, as well as nrtmdigenous and netraditional persons, would (depending
on the nature of the property rights and egeptions to them) require authorization to make so
called derived works (in the same way perhaps as adaptators of copyright works require
consent because of the exclusive right of adaptation in Article 12 of the Berne Convention).

94. Itwould :2em that a balance needs to be struck between offering a form of protection
that meets the needs of Indigenous peoples and traditional communities, while also (i)
enabling access to cultural heritage and cultural expressions so that they may be a kgitimat
source of inspiration for creativity and innovation and (ii) respecting IP rights of true authors
(whether from the relevant community or not).

95. These sorts of policy questions seem to touch particularly upon certain key issues
relevant tathe conceptualization &fui generissystems, namely:

0] delimitation of the subject matter for protection,

(i)  the nature of the rights granted,

(i) exceptions to them, and

(iv)  the relationship between tlsaii generissystems and existingPlrights.

96. Various approaches could be taken on these issues. At the one end of the spectrum, one
could argue for there being no property rights whatsoever in folklore, so that it is can be freely
used by all. Indigenous and traditional pans, as well as neindigenous and notraditional
persons, would be able to exploit folklore for their own benefit and would, where possible, be
able to acquire and exercise copyright in respect of any “new” works based on or inspired

0 WIPO/GRTKF/IC/3/11..
61 For example, Canada; Ecuador; Kyrgystan; Malaysia; Mexico; the Republic of Korea;
Romania; Switzerland; and the United States of America.
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from folklore withou any restriction, including without any obligations to the source
communities.

97. At the other end of the spectrum, there would be exclusive property rights in folklore.
Any copyrighttype uses of folklore would require prior authorizatioruc8 an approach may
also provide that copyright or any other IP rights in creations made from using the folklore
would vest in the ‘owners’ of the folklore, not in the creator.

98. However, there are other options between these two extremasothldtperhaps

achieve the kind of balances needed. It would seem that a balanced system for the protection
of “public domain folklore” (expressions of folklore not protected by copyright or other

IPR’s) could:

() enable and facilitate access to and asexpressions of folklore as a basis for
further creativity and innovation, whether by members of the relevant cultural community or
not;

(i) in such cases, respect any resulting IP rights of the creators and innovators;

(i) ensure however thguch uses of folklore, particularly commercial uses, are
coupled with obligations by the user to acknowledge the source of the folklore, share
equitably in any benefits derived from the use of the folklore and not to make derogatory or
fallacious uses athe folklore under any circumstances; and,

(iv)  notwithstanding the above, protect sacred and secret expressions against all forms
of use and commercial exploitation.

Comments on policy issues

99. A sui generissystem, however balanced, ynaf course create new rights in what is
presently regarded as the public domain. This is in effect a typewfaine public payant
approach, which several States and stakeholders argue is suitable for expressions of folklore.
Contemporary calls for domaine public payansystem are not confined to the area of

traditional cultural expressionsin 1998, for example, the German Media Union adopted a

new proposition for the introduction of a “communal paying public domain right of authors
and performers®® The proposition is for the collective management of rights in works and
performances in the public domain for the benefit of living authors and performers.

100. Account should be taken of objections that have been raisedaonaine public pagnt
approach. For example, in its comments on the Draft WIPO-Fating Mission (FFM)

Report and at sessions of the Intergovernmental Committee, the International Publishers
Association (IPA) has expressed opposition to this form of protection andl $keteit could
hinder the dissemination and creative adaptation and transformation of expressions of
folklore. The representative stated that in preventing aged knowledge and expressions from
falling into the public domain after a protection term or defil period of time, thdomaine

2 See Dietz, A., Domaine Public Payant,” 1998.
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public payantystem would undermine their publishing members’ efforts to develop viable
industries>

101. Rights in “public domain” traditional cultural expressions could be managed by the
State or a Statappoint@ authority, but need not be. The objective must surely be to ensure
that any benefits flow to the correct peopl¢he creative communities or individuals whose
cultural expressions were used. Existing or new collective management organizations could
play an important role in managing the rights for the direct benefit of the relevant
communities.

102. The rights could, but need not be, exclusive rights. They could be rights of
remuneration only, and perhaps these kind of rights strike thebgjance. In such cases,

prior authorization for use of the folklore would not be required. Folklore would remain
accessible and available to be used as a source of creativity and innovation, subject to certain
obligations, such as acknowledgement ofsbarce community and/or country in which the
folklore originated, a reasonable royalty, and protection against derogatory and fallacious use,
as suggested above.

103. This document has referred rather loosely to “Indigenous peoples” and “traalitio
communities” as the holders of traditional cultural expressions, and limdigenous peoples”

and “nontraditional communities” as the persons who misappropriate them. Of course this is
a vast over-simplification. Misappropriations may be committieg Indigenous peoples of

the same country or the same community, or by Indigenous peoples from other countries and
regions. Similarly, traditional cultural expressions are held, practiced and conserved by
persons who may not necessarily think of themseles as “Indigenous” or “traditional.” In any
event, the creation of a separate legal regime for Indigenous or traditional peoples, as against
all other “norrindigenous” or “nortraditional” persons, may not be acceptable as a matter of
policy. The ultimaé aim should probably be that traditional cultural expressions should be
protected against use by all persons (Indigenous, traditional or otherwise) who are not legally
recognized as the “owners” or “holders” of the expressions under national law oteliant
community’s customary laws.

104. In the kind of approach towards a balanced system referred to above, the status-of “non
traditional” creations that are in the public domain raises some complex policy questions.
However, as discussed ingifFM Repor®, should traditional creations enjoy a privileged
legal statuwis a visother public domain “nostraditional” knowledge? Separate IP rules for
traditional and nostraditional creations may be difficult to sustain, but this is a policy matter
for decision by States. It can also be noted that, since international treaties dealing with IP
may include a national treatment obligation, any specialized regime for the protection of
traditional cultural expressions would have to extend beyond ladaénous populations to

all foreign nationals with which the country in question has treaty relations (national
treatment is not necessarily always presénternational protection may be determined on
the principle of reciprocity). Therefore, an appch such as set out above may have to apply
also to productions that were never protected by copyright (because theggiesl copyright
laws) and literary and artistic works in which copyright has expiredg., films, music,
software, databases analen. They too would be subject to a rerclusive paying public

63 WIPO FactFinding Mission Report, page 226; WIPO/GRTKF/IC/3/17 Prov., par. 290.
% See page 221.
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domain right under the above approach. This would probably be taking such an approach too
far. A possibility could be to argue that this paying public domain approach should apply

only totraditional cultural expressions that have never been and are not, for one of the
technical reasons discussed, protected by copyright.

105. As also noted in the FFM Report, the Final Report on National Experiences and
elsewhere, there is a greaed for awarenessising programs and specialized training for
Indigenous peoples and traditional communities in accessing, understanding and using IP
rights, and the same would applygai generissystems. One of the operational difficulties
often menioned is the cost and complexity involved in dispute resolution. A possibility in
this regard is to build into angui generissystem the possibility of using alternative dispute
resolution (ADR). This has already been alluded to by certain groups oOVWiIEBmber

States in submissions to the Intergovernmental Comnfitt&ze also Part VV below.

106. While this part of the document has dealt with literary and artistic productions
(copyright), other parts deal in a similar manner with other IP ggbtich as distinctive marks
(trademarks) and designs (industrial designs protectiorguigenerissystem would ideally
deal comprehensively with all these various forms of traditional cultural expressions.

107. Itis instructive to examine howxistingsui generissystems have dealt with these main
policy questions:

0] The Model Provisions, 1982 create exclusive rights in expressions of folklore.
However, no right of adaptation is provided for, and there is, in addition, an exception in
regect of ‘the borrowing of expressions of folklore for creating an original work of an
author or authors.®®

(@) Therefore, itis not possible under the Model Provisions to prevent the
adaptation or ‘borrowing from’ of folklore. In addition, the ackn@abement of
source provisions in Section 5 are not applicable to the “borrowing of” an
expression of folklore in order to create an original work.

(b) It follows that under the Model Provisions the needs of Indigenous
and traditional peoples for ‘defens protection’ in respect of their traditional
cultural expressions (such as for the right to prevent the adaptation and use of
their expressions for the creation of new works by others, and the rights to prevent
the derogatory, offensive and fallaciousus their expressions, and the right to
be acknowledged and attributed) are not met.

(c) Some Committee participants have referred to several other
shortcomings in the Model Provisions, and have called for their updating and
improvement. The Commitéedid not approve further work in this area at its
third session.

65 See WIPO/GRTKF/IC/2/10 (Asian Group and China) and WIPO/GRTKF/IC/3/15 (African
Group).
%  Section 4 (1) (iii), Model Provisions, 1982.
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(i) The Panama Law (20 of 2000) recognizes exclusive collective rights of
communities, and provides that no IPRs can vest in the their traditional cultural expressions
“unless the applid#on is filed by the indigenous community” (Article 2, unofficial English
translation). The collective rights of the indigenous communities must be registered. Use and
commercialization of traditional cultural expressions based on the tradition ofdigeemous
communities, “must be governed by the regulation of each indigenous communities, approved
and registered...” (Article 15, unofficial translation). Certain exceptions are established,
however, for “small nosindigenous artisans” who may continue igibusiness but may not
claim the collective rights recognized by the law (Article 23, and see also Article 24,
unofficial English translation).

(i)  The general approach taken by the South Pacific Model Law is to protect the
rights of “traditional ownes” in their traditional knowledge and expressions of culture and
permit traditionbased creativity and innovation, including their commercialization, subject to
prior informed consent and benediharing. The model law successfully complements
existing PRs.

(@) The model creates new rights in traditional knowledge and
expressions of culture which were previously regarded, for purposes of IP law, as
part of the public domain. The rights created by the model law essentially fall
into 2 categories: faditional cultural rights” and “moral rights.” These rights do
not depend on any registration or other formalities.

(b) Traditional cultural rights grant traditional owners exclusive rights in
respect of a range of uses of traditional knowledge andesgons of culture that
are of a norcustomary nature (irrespective of whether or not they are for
commercial purposes). This includes the use of traditional knowledge and
cultural expressions for the making of new creations and innovations based
thereon(derivative works).

(c) The model establishes a procedure whereby consent can be obtained
for the noncustomary use of traditional knowledge and cultural expressions,
including for the making of derivative works. If a derivative work is created,
including by a norcustomary user, any IPRs in it vest in the creator of the work
or as otherwise provided for by IP law. In other words, IPRs are fully respected,
and the model makes it clear that the rights it creates are in addition to and do not
affect IPRs

(d) However, should a derivative work or traditional knowledge and
cultural expressions be used for commercial purposes, the user must share benefits
with the traditional owners, provide acknowledgement of source and respect the
traditional owners’ maal rights.

(e) The moral rights created for traditional owners are the right of
attribution, the right against false attribution and the right against derogatory
treatment in respect of traditional knowledge and expressions of culture.

(H  Apart from poviding for exclusive rights as opposed to rights of
remuneration, the South Pacific Model perhaps follows most closely the kind of
approach described roughly above.
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Regional and International Protection

108. The Report on National Experiencesscribed certain existing mechanisms and
frameworks for regional and international legal protection of expressions of folklore,
concluding that these appear little used or known. The Report also noted that the majority of
respondents to the WIPO folkloriestionnaire of 2001 desire some form of international
protection for expressions of folklore. A task proposed by the Secretariat to examine this
question further was not approved by the Committee at its third session, however.

109. Most natioral laws provide a mechanism for the protection of foreign works, and it
remains open to States in their establishment of national laws for the protection of traditional
cultural expressions to provide for the protection of foreign expressions on theobasis
national treatment or reciprocity. In this way, networks of national laws, each providing for
reciprocal protection of foreign expressions of folklore, could eventually lead toegibnal,
regional and even interegional systems of protection.

(i) Performances of Traditional Cultural ExpressierBerformers’ Rights

110. As noted in Section Il, the examples of traditional cultural expressions that Indigenous
peoples and traditional communities wish protection for include traditionabpeances,
such as dances and plays.

111. Performers’ rights, as recognized in the WIPO Performances and Phonograms Treaty
(WPPT), 1996, protect performances of “literary and artistic works or expressions of
folklore.” Therefore, in principle aeast, the kind of performances for which protection is
sought are protected by international law, whether because they are literary and artistic works
or expressions of folklore (it is notable that the protection for performances of literary and
artisticworks which is provided by the Rome Convention, 1961 and the TRIPS Agreement is
not limited to works protected by copyright). As at July 25, 2002, 37 States had ratified the
WPPT. It follows that performers of expressions of folklore in those Contrg&tates can
expect to receive protection in the other Contracting Statasinternational system of
protection for performances of expressions of folklore is therefore already in place. The
WPPT grants performers both moral and economic rights, arse thiee set out in Articles 5

to 10 of the Convention.

112. It has often been suggested that the protection of performances of expressions of
folklore might, indirectly, provide adequate protection for the expressions of folklore
themselves. Tlhsiis probably a fair expectation, provided the performer is from the same
cultural community that is the “holder” of the expression of folklore. If not, the expression
may still receive indirect protection, but any benefits will not accrue to the relevant
community.

113. There are however some aspects of the protection of performers’ rights that are less
advantageous from the perspective of Indigenous peoples and traditional communities.
Certain of these are drawn out in the illustrative exanpline section below on “Collection,
recordal and dissemination of traditional cultural expresstoogpyright and related rights.”
Perhaps chief among them may be that the WPPT does not extend to the visual part of
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performances. Only the aural parte @rotected, that is, parts that may be perceived by the
human ear. This would appear to seriously limit the usefulness of the WPPT in so far as
expressions of folklore are concerned. Work continues on the development of an instrument
for the protectiorof audiovisual performances.

(i) Collection, Recordal and Dissemination of Traditional Cultural
Expressions- Copyright and Related Rights

Introduction

114. The Report on National Experiences (WIPO/GRTKF/IC/3/10) described the activities

of many cultural heritage archives, libraries, museums and other such institutions from around
the world. Their activities are important for the safeguarding, maintenance and transmission
to future generations of intangible and tangible forms of cultuesithge. They may also

make a valuable contribution to the legal protection of traditional cultural expressions, and
possibilities in this regard need further exploration.

115. Yet, as noted in Part lll, Indigenous peoples and traditional comtmesrhave
expressed certain {Related concerns with the collection, recordal, preservation and
dissemination of their tangible and intangible cultural heritage by collectors and other
fieldworkers (such as folklorists, ethnographers, ethnomusicologidteidtural
anthropologists), researchers, museums, libraries, aréhicetlection§® and other such
institutions.

116. It seems necessary that the relationship between the activities of collectors and other
fieldworkers, researchers, museumshares and other collections, on the one hand, and the
legal protection of traditional cultural expressions, on the other, merits further exploration.

The ultimate goal should be to promote complementarity by establishing appropriate legal and
structural inkages between the activities of fieldworkers and archives, and the national and
regional systems for the legal protection of traditional cultural expressions.

An illustrative example

117. These questions touch primarily in this context upopyight and related rights. For
example, to take the case of a fieldworker who records the performance of a traditional song
on audio tape with the consent of the performer, who for purposes of this example is a
member of the cultural community from wii¢he song originated.

67 “Archives” refers to institutiorbased archives with collections of audio recordings, video

recordings, photographs, paper records, and other materials related to systematic collections that
often combine several media. See S=ed., “Intellectual Property and Audiovisual Archives

and Collections,” paper delivered at “Folk Heritage Collections in Crisis,” conference organized
by the American Folklore Society and the American Folklife Center at the Library of Congress,
December-2, 2001.

“Collections” are any kind of private collections that have not yet been deposited in a

specialized institution such as an archive. These could be a researcher’s field tapes, or a
collector’s record collection, for example.
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) There are potentially four distinct IP rights that may be relevaipyright in the
musical work; copyright in the words sung as part of the song (the lyrics); related rights of
the performer of the song; and, related tgyhn the field recording.

(i) Assuming for now that the song and the words themselves are not copyright
works (for one or more of the reasons discussed above in the section on literary and artistic
productions), the performer of the song would haslated “performer’s rights” in his
performance (under the WIPO Performances and Phonograms Treaty, 1996 (the WPPT),
performances of ‘expressions of folklore” are protected).

(iii) In addition, under IP law, the fieldworker (or the institution of which he is an
employee) would be regarded as having related rights in the field recording, namely the rights
of a sound recording producer, as it was he or she that made the fixation.

(iv)  In some cases, the fieldworker may deposit the recording for pressrva
purposes in an archive, museum, library or other such institution, to which he may transfer his
or her IP rights (or the employer may transfer its rights) in the recording, in a deposit or
similar agreement.

(V) It is this physical recording of #hsong that is the most conveniently accessible by
commercial and other users, and for this reason the rights in the recording assume a central
importance. In the experience of many folklore archives and centers, the collector
(fieldworker) is generallyegarded as the custodian of the materials he or she collects, and not
as having any rights in them. At least in the case of some public institutions, deposits of field
recordings in an archive or other repository must be accompanied by release forntisdrom
performers, the source community or other concerned tradition bearers. The donor of a
collection has therefore the immediate responsibility as an intermediary between the source
community or tradition bearers that he or she has collected from arfch&heepository of the
collection.

(vi)  On the other hand, under IP laws as pointed out, IP rights in the such recordings
vest normally in either the fieldworker (or employer) or the institution holding the recording,
not in the performer or the commiipwhose song was performed. It is herén the
management of the rights in and of access to the field recordimaf there may be
opportunities for practical action to protect the rights and interests of the performer and
perhaps indirectly also th@ommunity from which the song originated.

(vi)  Museums, libraries and archives often make further copies of such recordings for
preservation purposes (many national copyright laws allow the making of “archival copies”).
They also facilitate public aess to and use of their recordings and collections for teaching,
research and commercial purposes, and in the case of pufaliatied institutions they may
even be under a statutory duty to do so. Itis at this point that there is an opportunity for the
rights and interests of performers and relevant communities to be proteftiedxample, as
is common practice at least in some countries among public archives and museums, it may be
required that copies of recordings only be released upon evidence obtisent of the
performers or of good faith efforts to find their heirs.

(viii)  To return to the example, another musician may legitimately access the recording
of the traditional song in the museum or archiveareange or reecord it, or sample #
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recording and create a new musical work. To the extent that he creates a new musical work,
he would be entitled to copyright.

(ix)  Inso doing, the musician is in a sense ensuring the onward transmission of the
cultural expression and perhaps eversiisvival in economic terms (the recording industry,
as well as the broadcasting, film and tourism industries, become the “new patrons of oral
traditions and folklore®). It is not also bad policy to allow traditional creations to be used as
a source ofnispiration for the creation of new copyright works (see discussion above in
section on literary and artistic productions and copyright law).

(x) However, despite this, the Indigenous or traditional community whose song was
initially performed and the péormer of the song whose performance was fixed, would
probably be aggrieved not to receive any share of the commercial benefits and/of some form
of acknowledgement. In the absence of any copyright in the song itself, what of the sound
recording rights othe fieldworker (or institution) and the rights of the performer?

(xi)  As for the first, the rights of a sound recording producer compnitex alia the
right to authorize the reproduction of the recording. This right may in principle be exercised
in a way that takes into account the rights and interests of the original community and/or
performer. The example provided by the delegation of the United States of America at the
third Intergovernmental Committee session regarding the monies paid to thenpens of
archival music use in a recent film, shows that preservation activities are relevant to and can
play a part in the sharing of commercial benefftsThe possibilities in this area for making
this a more common practice could be explored.

(xii)  As for the performer, his rights include the right of reproduction of his
performance fixed in the field recording (Article 7, WPPT). His rights could be used to
protect also the otherwise unprotected music and lyrics.

(xiii)  Butitis not clear tovhat extent the rights of performers are taken into account in
these cases, and in any event, the performer may not have the means to exercise and enforce
his rights. (It could be added here that for countries that have not yet ratified the WPPT, and
depending on national laws, his performance may not be a protected performance if the
relevant national law does not require the protection of performances of “expressions of
folklore” other than those defined as literary and artistic works in the copyregiges This is
because the Rome Convention and the TRIPS Agreement only require the protection of
performances of literary and artistic works. In addition, under the Rome Convention and the
TRIPS Agreement, the performer’s rights may not include the tigptevent the
reproduction of the fixation of the performance because he had consented to the initial
fixation (see the limitation of rights in Rome Convention, Article 7 (1) (c) (i), which is
perhaps carried over to TRIPS, Article 14.1).

(xiv) It can be added here too that had the fixation been audiovisual, the performer’s
rights would be much more limited (in short because the TRIPS Agreement and the WPPT
cover audio fixations only, and Article 19 of the Rome Convention provides that once a

69 ChaudhuriS., “The Experience of Asia,” paper given at WIRIDNESCO World Forum on the
Protection of Folklore, Phuket, Thailand, April 8 to 10, 2002, page 34.
© WIPO/GRTKF/IC/3/17, par. 271.
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performe has consented to the incorporation of his performance in a visual or-gisdial
fixation, Article 7 of the Convention which sets out the performer’s rights, shall have no
further application)).

118. This is a simplistic example, but it illastes that a number of IP questions may arise in
connection with the collection, recordal, preservation and dissemination of traditional cultural
expressions. The collection, recordal, preservation and dissemination may, viewed from the
perspective of Idigenous peoples and traditional communities, carry certaneliRed

dangers if the relevant IP issues are not successfully managed. While this example concerns
music only, as Janke and others make clear, Indigenous peoples and traditional communities
have similar concerns with other forms of cultural heritage collected and held in archives and
museums, such as photographs, documents, research papers, and movable cultural properties.

Experiences of existing archives

119. The Report on Nationdtxperiences (WIPO/GRTKF/IC/3/10) described many cultural
heritage collection and recordal initiatives, and many others are in train. -kegaiical
cooperation activities of the WIPO Secretariat since the publication of the Report on National
Experiencs have disclosed many other such initiatives, an example of which Banque de
Données Ethnographiques du Laosntaining 6000 digitized photographs of traditional

dress, musical instruments, handicrafts and textiles. At the international levelatkeaakso

many collections and archives, such as the “UNESCO Collection of Traditional Music of the
World.”

120. Itis not clear to what extent the IP implications of these activities, particularly for
Indigenous peoples and traditional communites, have been considered or are taken into
account. This seems necessary because, perhaps as the simple example above shows,
collectors (fieldworkers) and archives lie at the junction between communities and the
marketplace. They can therefore play & keediatory role in protecting cultural expressions
while also making it possible for people to useuse and recreate cultural heritage which is
vital to its survival.

121. Academics, folklorists, ethnomusicologists and others have disctisisadsue at

length/* While it does not seem as if any of the policies, ethical codes and guidelines
developed by folklorist, ethnographic and anthropological societies and other professional
bodies deal with IP questions, there are now some exampla®etfcols and codes of

conduct that may be relevant. An example would be the Australian National Association for
the Visual Art’s (NAVA) reportValuing Art, Respecting Culture: Protocols for Working with
the Australian Indigenous Visual Arts and Crafec®r. The report has raised public

71

Seeger, A.op. cit, Chaudhuri, S., “The Experience of Asia,” paggren at WIPGUNESCO

World Forum on the Protection of Folklore, Phuket, Thailand, April 8 to 10, 2002; Peters, M.,
“Protection of the collection of expressions of folklore; the role of libraries and archives,” paper
given at WIPGUNESCO World Forum on & Protection of Folklore, Phuket, Thailand, April 8

to 10, 2002; Seeger, A., “Ethnomusicologists, Archives, Professional Organizations, and the
Shifting Ethics of Intellectual Property,” 1996 Yearbook for Traditional Music, p. 87; Toelken,
Barre “The Yelowman Tapes, 1996997,” Journal of American Folklore 111 (442) 3891,
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awareness and encouraged discussion of Indigenous cultural and IP issues. The report details
protocols for dealing with material created by Indigenous people and with material containing
imagery, motifs or styles whicare identifiably Indigenous. These codes are not legally
enforceable, but they do establish industry standards that may, over time, be pointed to as a
standard of conduct setting the course for legal rights.

122. Certain archives and institutis address these questions in their day to day activities.
For example, Chaudhuri reports on efforts at the Archives and Research Centre for
Ethnomusicology, American Institute for Indian Studies in India, to protect the rights of
performers by limitinglhe rights of the depositors of field recordings and by contacting the
performers of deposited recordings to explain their right¥he American Folklife Center, of
the Library of Congress, follows a similar approach, viewing the collector/donor as well as
the archive as being in a curatorial position only, and committed to fulfilling the wishes of the
original performer of the tradition:

“In other words, only the performer and his/her community or heirs are the fights
holders to the material; the collectdonor and the repository are curators, who are
bound by the agreements reached among the parties. Where there are no written
agreements, the researchers (sometimes with the help of the repository) must make a
good faith effort to contact the original germer(s) to obtain written permission to-re

use the material. This is especially in the case of where money may be made in a
commercial recording. If that good faith effort fails, the researcher may still contact the
collector/donor, who may have aniopn as the intermediary as to the wishes of the
performer or the performer's community. Thus, there is a-way dialogue among the
performer, the collector/donor, the repository, and the researcher, where each has a role:
The performer is the rightsolder, the collector/donor is the intermediate curator, the
repository is the final curator, and the researcher is the applicant for permission to use
the material.**

123. The Center for Folklife and Cultural Heritage of the Smithsonian Instituin the

United States of America has extensive archives and collections of original sound recordings,
drawings, posters, business records, correspondence, audiovisual recordings and photographic
material. As a part of the Center, Smithsonian Folkwaydr@iongs holds extensive

collections of American Indian, bluegrass, blues, children’s, and classical music as well as

other genres. It licenses its music collection for fpyofit or commercial purposes and for

this purpose has developed a “Master Recaydiitense Request Fornf™ Seeger writes of

efforts by Smithsonian Folkway Recordings to respect and protect the rights of both

songwriters and performef$.
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See Report of the Contemporary Visual Arts and Craft Inquiry, Australia, 2002, page 139.
Chaudhuri, op. cit., page 36.

Personal communication with Ms. Peggy Buld@irector and Mr. Michael Taft, Folklife
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Seeger, A., “Ethnomusicologists, Archives, Professional Organizations, and the Shifting Ethics
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Suggestions for further exploration and action

124. Collection, preservation and r@aal activities can play a valuable role in

complementing legal protection initiatives. Indigenous peoples and traditional communities,

as well as archivists, collectors, folklorists, ethnographers and anthropologists, have expressed
a need for adviceraining and information on the various IP issues that arise in connection

with the collection, recordal, documentation and public dissemination of expressions of
folklore.

125. Some specific suggestions in this regard, gleaned from previous \&itd@ther

activities (such as the WIPO fafinding missions and the Folk Heritage in Crisis Conference,
organized by the American Folklore Society and the American Folklife Centre at the Library
of Congress in December 2000)could be for:

) the povision of practical IP advice and information to ethnographic and folklorist
archives, institutions and societies for use in their developmepolafies, ethical guidelines
and codes of conduct

(i) the development of an IBheck listandmodel IPcontractual clausefor use in
elaborating deposit, access, release and license agreements used by ethnomusicologists and
other fieldworkers, archives, museums, libraries and other institutions;

(i) publication of gpractical guidefor use by commuities as well as
ethnomusicologists and other fieldworkers, archives, museums, institutions and societies;
and,

(iv)  the provision ofpractical advice, information and trainingp Indigenous peoples
and local communities engaged in documentation itiveés on thdP aspects and
implications of their work;

(v) ultimately, establishingtructural and legal linkagebetween researchers,
archives and such institutions and national and regional systems for the legal protection of
traditional cultural expgssions.

126. Certain of these needs (such as those in (i), (iv) and (v)) can be explored further as part
of the legaltechnical cooperation program being undertaken by the WIPO Secretariat. These
issues will be addressed in the “WIPO Practicaid# for the Legal Protection of Traditional
Cultural Expression.” In this way, the need in (iii) could be addressed. In undertaking this
work, the Secretariat proposes to seek the input of relevant associations, societies and
institutions, as well as tevant NGOs such as the institutions mentioned in the Report on
National Experiences (WIPO/GRTKF/IC/3/10) and others such as the Gulf Cooperation
Council (GCC) Folklore Centre, the International Council of Music (ICOM), the International

77 See WIPOJntellectual Property Needs and Expectations of Traditional Knowledge Holders:

WIPO Report on FaeFinding Missions on Intellectual Property and Traditional Knowledge
(19981999) (WIPO, 2001). This need was explicitly referred to for example during the
missions to South Asia and the Arab Countries (see pages 111 and 168). See also Concluding
Discussion and Recommendations, Folk Heritage in Crisis Conference, Decembe0®0 2,
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Association of Sond and Audio Visual Archives (IASA) and the International Council of
Traditional Music (ICTM). In addition, the “IP Management Toolkit for Traditional
Knowledge Documentatior’* which will deal with the patent and other industrial property
implications ofdocumenting technical traditional knowledge, will complement this
publication.

127. In so far as the need in (ii) is concerned, Member States may wish to consider whether
or not the Intergovernmental Committee should embark upon activities rgebisneed,

such as the collection of existing-Helated clauses in deposit, access, release and license
agreements, and thereafter the development of model contractual clauses.

The legal protection of collections, anthologies and databases

128. While the collection and recordal of traditional cultural expressions may carry certain
IP-related dangers for the legal protection of the expressions, IP rights attaching now or in the
future to collections, anthologies and databases may offer a fbpwositive protection for the
expressions.

129. There are already many electronic databases of traditional cultural expressions
throughout the world, such as a €@®OM containing “Folk Performances of Thailand,”

published by the Office of the Nathal Culture Commission of Thailand; the Lao database
referred to earlier; and the “Cultural Stories” database being developed by the Tulalip Tribes
of the United States of America. Itis not however clear to what extent copyright and related
rights iss@s may be relevant or have been considered in their development and dissemination.

130. Itis often suggested that expressions of folklore may be protected indirectly either by
copyright protection afforded to databases that are “original” byaea&f the selection or
arrangement of their contents, or by proposatyenerisprotection for nororiginal

databases. This is further explained in the Report on National Experiences
(WIPO/GRTKF/IC/3/10), paragraphs 52 to 56.

131. Database qmtection under copyright does not protect the contents of the database and is
without prejudice to any rights subsisting in the contents. Therefore, the protection in
guestion would not apply to the expressions of folklore in the database, but onlyrto the
publication and presentation in the form of a collection, anthology or compilation. There
would be nothing, therefore, to prevent a Aadigenous person from extracting one of the
songs making up a collection of traditional music and reproducingtisxdpand

commercializing that song, assuming for the present that no other rights attach to the song.
This is apparently what happened in some of the music examples cited in Part Il above.

132. However, the prospect gui generidatabase protéion may have application in this

area. A European Community directive and certain national laws now provide for protection
of nonroriginal databases. As an example, the European Community directive provides, for
the makers of databases, which represesiibstantial investment in either the obtaining,
verification or presentation of the contents, the rights to prevent the extraction and/or re
utilization of the whole or of a substantial part of the database’s contents. This protection

8 See the draft outline in document WIPO/GRTKF/IC/4/5.
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applies irrespecte of the eligibility of the contents for protection by copyright or by other
rights.

133. Therefore, from the perspective of Indigenous peoples and traditional communities, it is
possible that collections and databases of expressions of elklade by the relevant
communities, whether or not the individual expressions are regarded as “literary and artistic
works,” could be protected under proposalsdar generiddatabase protection. However,
whether this protection could, in principle, emteto individual expressions being extracted

and reutilized is doubtful.

134. However, in cases where the collection or other form of database is made by a person or
persons other than the Indigenous or traditional persons or community thatgeurce of the
expressions of folklore, it is that other person or persons who would own the rights in the
database. In order for the relevant Indigenous peoples and traditional communities to hold the
rights in such databases, they must be regardédeasreators or makers of the databases, or

at least acquire the rights from the creators and makers.

135. The use of databases to legally protect traditional cultural expressions will continue to
be analyzed by the WIPO Secretariat and willdokelressed in its legéakchnical cooperation
program as well as in the “WIPO Practical Guide on the Legal Protection of Traditional
Cultural Expressions.” As advised in the Report on National Experiences, the WIPO
Standing Committee on Copyright and RelhRights is continuing to examine the protection
of non-original databases, and developments will be closely followed.

(iv) Distinctive Signs- Law of Trademarks and Geographical Indications
Introduction

136. Trademarks are signs used tatthiguish the trade of one business from that of another

in the marketplace. Such signs may consist of, among others, words, drawings, symbols,
devices and shapes of products. Indigenous peoples and traditional communities are
concerned with noiindigenais companies and persons using their words, nhames, designs,
symbols, and other distinctive signs in the course of trade, and registering them as trademarks.
As shown in Part Il, there are several publicized examples of the unauthorized use of
Indigenous ad traditional words, names, designs, symbols and other distinctive signs and of
their registration as trademarks. Atthe same time, they argue that they themselves cannot
protect their words and symbols using existing trademark laws as they are not suffciently
adapted to their needs.

Registration by third parties of Indigenous words, names and marks as trademarks
137. It has been suggested that the main reason for the appropriation of Indigenous and

traditional words and other marks is fommketing “indigeneity” for commercial gaiff. But,
as trademarks serve to indicate the origin of products and to distinguish one product from

& Sandler, F. “Music of the Village in the Global Marketplace: Setpression, Inspiration,

Appropriation, or Exploitation?” p. 39.
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another, the unauthorized use of distinctive Indigenous words and symbols tbgdigenous
entities could poterdily cause confusion in the minds of consumers as to the true origin of

the products concerned. Use of Indigenous signs as trademarks may give consumers the
impression that such products are genuinely Indigemoade or have certain traits and

gualities hat are inherent to the Indigenous cultures when they do not. Through use by others
of their symbols, words and so on as trademarks, Indigenous peoples and traditional
communities become associated with products that may be inferior, stereotyped catasisoci
with a certain lifestylé?®

138. Aside from trademark considerations, of course unfair competition law (including
passing off) and the laws of misleading and false advertising and labeling are also relevant
here. The Indian Arts and CraftscA 1990 (the IACA) protects Native American artisans by
assuring them the authenticity of Indian artifacts under the authority of an Indian Arts and
Crafts Board. The IACA, a “trutiin-marketing” law, prevents the marketing of products as
“Indian made” vhen the products are not made by Indians as they are defined by tfie Act.
See further WIPO/GRTKF/IC/3/10, par. 122). The law of unfair competition is dealt with
separately in this document.

Measures to prevent the registration of Indigenous words, namé®ther marks as
trademarks

139. Certain States have already taken steps to prevent as far as possible the unauthorized
registration of Indigenous marks as trademarks. Two examples are the United States of
America and New Zealand, which ardl@wing different approaches to deal with these

issues:

0] The United States Patent and Trademark Office (the USPTO) has established a
comprehensive database for purposes of containing the official insignia of all State and
federally recognized Nativeerican tribe$? This is reported on in the WIPO Report on
National Experiences (WIPO/GRTKF/IC/3/10, at paragraph 122 (ii)).

(i)  Asalso reported in WIPO/GRTKF/IC/3/10, at paragraph 127, in New Zealand, a
new Trade Marks Bill is being considered by Pament which contains a provision which
would allow the Commissioner of Trade Marks to refuse to register a trademark if it is
considered by the Commissioner that, on reasonable grounds, the use or registration is likely
to offend a significant section of the community, including the Indigenous people of that
country, Maori. Under the section which lists grounds for not registering trademarks the draft
bill states:

“(1) The Commissioner must not do any of the following things:

(b) register a trademarlor part of a trade mark it

80 Cassidy, Michael (ed.) “Intellectual Property andokiginal People: A Working Paper,” p.22.

8 WIPO/GRTKF/IC/3/10, par. 122 (i).
82 See “Report on the Official Insignia of Native American Tribes,” September 30, 1999.
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() the Commissioner considers that on, reasonable grounds, its use
or registration would be likely to offend a significant section of
the community, including Maori:*

Opposition and expungement procedures

140. If an Indigenous or traditional word or other mark has been registered as a trademark by
a person or entity not authorized by the relevant community to do so, the relevant community
could launch expungement proceedings (or the community could oppose a matkdbr
application is sought). The grounds for doing so would include, for example, that the
proposed mark lacks distinctiveness, that the registration of the mark is or would be “contrary
to law” or “scandalous,” or that the proposed mark is deceptivkcamfusing as to the

applicant’s good and services. Trademark law also allows for relative grounds of opposition
on the basis of third party rights, such as prior rights held by a community in the sign to the
extent that the sign denotes the communitgtantity or origin.

141. However, on the basis of available reports, it seems that there are very few cases in
which Indigenous peoples or communities have opposed the registration of a mark or applied
to expunge a registered mark. Janke, ingtady for WIPO on “The Use of Trademarks to
Protect Traditional Cultural Expressior’,states that Indigenous peoples have limited access
to legal advice and the relevant official gazettes and journals in which trademark applications
are notified. She gggests that information and training be provided to Indigenous peoples on
how opposition and expungement proceedings Work.

Registration of trademarks by Indigenous peoples and traditional communities

142. In their responses to the WIPO folklogeiestionnaire of 2001, States gave several
examples of uses of the trademark by Indigenous peoples and traditional communities. These
are reported on in the Report on National Experiences (WIPO/GRTKF/IC/3/10) and include
the Indigenous Label of Authenttyiin Australi€®, and the use of trademarks by the

Aboriginal People of Canada.

143. More recently, the WIPO Secretariat has also received further information on
developments in New Zealand where the Maori Arts Bo@ed\Waka Taqiis making use of
trademark protection through the development oftbelho ™ Maori Made Marké’ The

mark is a trademark of authenticity and quality, which indicates to consumers that the creator
of goods is of Maori descent and produces work of a particular qulifshe Toi Iho Maori

Made Mark is a registered trademark createtesponse to concerns raised by Maori

regarding the protection of cultural and IP rights, the misuse and abuse of Maori concepts,

8 See Draft Trade Marks Bill of New Zealand.

8 At http://www.wipo.int/globalissuestisdies/cultural/mindingulture/index.htmi

%  Ppages 9 and 10.

86 As part of theMinding Culturecase studies by Terri Janke, the case study “Indigenous Arts

Certification Mark” will be published shortly on

<http://www.wipo.int/globalissues/studies/cutilimindingculture/index.html>

For more information on th&oi Iho ™ Mark see 4ttp://www.toiiho.con»

88 See Rule 5.3 in “Rules Governing the Use By Artists of Tle& lho ™ Maori Made Mark”
published by the Arts Council of New Zealand Toi Aotearoa.

87
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styles and imagery and the lack of commercial benefits accruing back to Maori. The mark is
regarded by many as an interimeans of providing limited protection to Maori cultural
property. The mechanism will not prevent the actual misuse of Maori concepts, styles and
imagery but may decrease the market for “copy cat” prodfittShe Toi Iho Maori Made

Mark was designed andeaited by Maori artists and has two companion marks namely, the
Mainly Maori Mark and the Maori Cgroduction mark. Thd&oi Iho Mainly Maori Mark is

for groups of artists, most of Maori descent, who work together to produce, present or
perform works acrosart forms whereas th€oi Iho Maori Co-production mark is for Maori
artists who create works with persons not of Maori descent to produce, present or perform
works across art forms. Theoi Iho Maori Co-production mark acknowledges the growth of
innovaton and collaborative ventures between Maori and-Ntawori.*

144. Indigenous and traditional peoples have raised concerns that the trademark system does
not meet their needs for the reasons outlined in Section Ill. For example, trademarks are
marks used in the course of trade. For Indigenous peoples and traditional communities to
register an Indigenous word or mark as a trademark they are required to use the trademark in
the course of trade or have the genuine intention to do so. This doessisittesditional

cultural communities who wish only to protect their words and other marks against

exploitation by others. However, the rights of a community to its own name and identity may
be useful and could be explored further.

145. Yet Janké' identifies many cases in which Indigenous Australians have attempted to
register or have registered Indigenous words and designs as trademarks, as well as English
words that have a particular meaning or significance for Indigenous Australians. An exampl
of the latter is the word “dreaming,” for which some 90 applications have been lodged.

15 have been registered and nine are pending.

146. Janke reports that trademarks have been registered or at least applied for by Indigenous
Australians inrespect of cultural festivals, soaps, perfumery, essential oils, body lotions and
other natural resource products, arts centres, clothing and textiles, music, film and
broadcasting and publications and Interredaited services.

147. However, mag such applications do not proceed to registration. Janke concludes as
follows:

“There has been an increase in the number of Indigenous businesses and organizations
attempting to make use of trade mark laws in an effort to register their own trade marks
for the protection of their artistic works and other Indigenous knowledge, particularly
proposed Indigenous commercial use. In most cases, the trade marks have not
proceeded to registration. It is hypothesized that this is because often the proposed
trade mark consists entirely of words that are purely descriptive . . . on receipt of an
adverse report, the Indigenous application often does not reply to clarify the application.
.. The number of unregistered trade marks used by Aboriginal businesses and
organizations is considerably greater than those that are registered. . . Although, there is
strong evidence that Indigenous use of the trade marks system is increasing, it would

89
90
91

See response to Folklore Questionnaire by New Zealand.
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At http://www.wipo.int/globalissues/studies/cultural/mindiagiture/index.html
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appear that Indigenous people need to know much more about the system, nawely h

to apply and overcome descriptiveness of marks and other issues raised in adverse
92

reports. . . .

Geographical indications

148. Geographical indications are potentially useful in this area as a number of participants
in the Committee’s work &ive pointed out. No specific examples are yet apparent illustrating
the use of geographical indications to protect expressions of traditional culture or folklore
directly, although their possible use for the protection of handicrafts and similar matexgals
been extensively discussed. Further versions of this document will explore this issue further,
based on additional research in this area.

Conclusions

149. At this stage, it may be perceived that laws protecting distinctive signs, in darticu
marks and geographical indications, offer opportunities for the protection of Indigenous and
traditional marks that are intended to be used in the course of trade as with any other signs.
The potentially permanent duration of trademark protectiontbedise of collective and
certification marks are particularly advantageous as has been explained.

150. States are also establishing mechanisms to prevent the registration by third parties of
Indigenous and traditional marks and symbols as tradesnand are moving towards
meeting the need for “defensive” protection.

151. However, practical obstacles remain, such as the application and renewal fees, and a

general lack of awareness of the law and its possibilities among Indigenous a@itid i
communities, especially as regards opposition and invalidation proceedings.

(v) Traditional Designs- Industrial Designs Law

152. Industrial design law protects the external appearance of independently created
functional items that areew or original®® Design rights can be based on creation or on
registration, and confer exclusive rights to the registered owner of the design. Design rights
remain in force for at least ten years, and longer in some jurisdictfofifie owner of a

protected design has the right to prevent third parties from reproducing, selling or importing
articles which embody the same or similar design to that of the protected d@sign.

153. There are several examples of traditional cultural expression®{aed m Section II)

that appear relevant to industrial design protection, such as textiles (fabrics, costumes,
garments, carpets and so on) and other tangible expressions of culture, such as carvings,
sculptures, pottery, woodwork, metalware, jewelry, leaskeaving and other forms of
handicratft.

2 Page 22.

% Article 25.1 of TRIPS Agreement of 1994.
94 Article 26.3 of TRIPS Agreement of 1994.
% Article 26.1 of TRIPS Agreement of 1994.
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154. As shown by the faetinding and subsequent activities of WIPO, Indigenous peoples
and traditional communities claim that under current designs law they are unable to protect
their designs as indusl designs, even though design protection appears well suited to
protecting the design, shape and visual characteristics of craft products especially where the
“crafts products are of utilitarian nature and cannot be considered works of art and therefore
eligible for copyright protection ..>® In addition, they argue that third parties exploit their
designs without authority, acknowledgement or bersfdring, and, in some cases, even

obtain IP rights over their ‘new’ or ‘original’ designs. One of ttlaims most frequently

heard is that the ‘style’ of an Indigenous design has been misappropriated.

155. In this section, these claims, essentially for positive protection as well as for defensive
protection, will be examined.

Positive protetion of traditional designs

156. For a design to be protected as an industrial design it needs to be “new or original.”
Although there is no established definition of the notion “new” in international treaties, it
generally means that no ideraior very similar design is known to have existed bef8re.
The TRIPS Agreement specifies that “Members may provide that designs are not new or
original if they do not significantly differ from known designs or combinations of known
design features®

157. It would seem that some traditional designs would not meet this requirement. However,
there are examples of where traditional designs have been registered under industrial design
laws. In Kazakhstan, industrial design protection has beeneagtdatthe outward appearance

of national outer clothes, head dresssak{elg, car(g)etst(uskiiz), decorations of saddles, and
women'’s decorations in form of braceletddzik.**° Industrial design protection is found in

that country’s patent la#?* which defines an industrial design aarf artistic and technical
solution defining the outward appearance of a manufactured arti®fe The law states
additionally that for an industrial design to be protectible, it has to be new, original and
deemed industriallgpplicable'®® It is also interesting to note the description of ‘new’

provided in the law: “an industrial design shall be deemed new if the sum of its essential
features appearing on the photographs of the design and in the description of its essential
features, was not known from information generally available in the world before the priority

date of the design™®*

% See Document submitted by GRULAC “Traditional Knowledge and the Need to Give it
Adequate Intellectual Property Protection” (WIPO/GRTKF/IC/1/5), Annex |, par. 6.

o7 Article 25.1 of TRIPS Agreement of 1994.

% See <http://www.wipo.int/abotip/en/index.html?wipo_content_frame=/about
ip/en/industrial_designs.html>

% Article 25.1 of TRIPS Agreement of 1994.

190 See Report on National Experiences (WIPO/GRTKF/IC/3/10), par. 126

101 See Patent Law of the Republic of Kazakhstan, No:M2RK, July 16, 1999, available at
<http://www.kazpatent.org/english/acts/patent_law.htm|>

102 Article 8 (1) of Patent Law of Kazakhstan.

103 pjd.

104 pid.
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158. Further such examples may be needed before being able to draw any conclusions.
However, it is suggested, in line with similarguments made in the section on “Literary and
artistic productions- copyright,” that while contemporary forms of traditional designs may
meet the “newness” requirement, recreations of designs already exploited and well known
would probably not.

The dsigns registration procedure and its implications for Indigenous peoples and
traditional communities

159. Indigenous peoples and traditional communities reportedly find the following
shortcomings in design protection under industrial design laws:

0] a registered design is disclosed to the public, and in the case particularly of sacred
or secret designs this does not meet Indigenous and traditional peoples’ needs. However, it
could be pointed out that sacred and secret designs need not benexbistorder to receive
protection— they could be protected as undisclosed information; and, secondly, a design that
is not secret or sacred and is being used by a community, has been disclosed anyway, and
registration simply provides the necessary potibn;

(i)  the period of protection is limited, and the design then falls into the public
domain. Indigenous peoples and traditional communities wish to protect their traditional
designs against exploitation by némdigenous persons indefinitely, paxilarly, again, in the
case of designs of special cultural and spiritual significance where protecting their integrity
may be of greater importance than exploiting their commercial value. In such cases, perhaps,
it may be preferable to protect certainstgns under copyright law as artistic expressions
rather than as industrial designs where the term of protection is more limited than as under
copyright laws;

(i) communities encounter difficulties in protecting their collective rights. Although
indudrial design laws can be registered in the name of two or more persons, each with equal
undivided shares in the registered design, collective rights can only be given if the body
applying for protection of industrial design has legal capacity (which masincunities
would probably have);

(iv)  the costs involved in registering an industrial design and subsequently enforcing it
if the need arises.

Facilitating use of industrial design law

160. Various proposals have been made to modify industiesign law and practice to make
it easier for Indigenous peoples and traditional communities to take advantage of industrial
designs protection.

161. In this regard, the TRIPS Agreement requires States to “ensure that requirements for
securingprotection for textile designs, in particular in regard to any cost, examination or
publication, do not unreasonably impair the opportunity to seek and obtain such
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protection.*® This provision clearly indicates that no person should be prevented from
registering their textiles designs due to cost implications involved in the registration process.

162. A practical suggestion is that it may beportant for traditional knowledge

documentation initiatives to structure their documentation work amsuway as to fulfill the
minimum documentation requirements for the acquisition, exercise and enforcement of design
rights. This could entail, for examplthe harmonization of existing industrial property
classification and documentation standardslfisasthe Locarno Agreement Establishing an
International Classification for Industrial Designs, 1979 and Standard ST.80
(Recommendation Concerning Bibliographic Data Relating to Industrial Designs
(Identification and Minimum Requirement&}, and traditionbased design documentation
standards (such as the UNESCO methodological guide to the collection of data on crafts).

163. However, the practical usefulness of such work should be evaluated. Such an exercise
also raises practical and legal queas. These issues will be considered and studied further
and in due course addressed in WIPO'’s legathnical assistance program and in the “WIPO
Practical Guide on the Legal Protection of Traditional Cultural Expressions.”

Defensive protection

164. As noted in Section I, it is often the appropriation of the “style” of traditional designs
that is complained of. This question is also discussed in the section above on “Literary and
artistic productions- copyright,” and the points made theme @elevant too to designs.

165. Another way in which expressions of folklore can be protected defensively could be
through the process of documentation. The-faading missions suggested “three steps for
an improved protection of tradition&howledgebased designs under the existing industrial
design system: (1) standards for the documentation of tradiised design should take into
account the minimum documentation requirements for industrial designs under the TRIPS
Agreement and the Hag Agreement Concerning the International Deposit of Industrial
Designs; (2) the industrial property offices should incorporate standardized documentation of
traditional designs into their search files for examination of the substantive examination of
apgications for industrial design titles; (3) relevant classes or subclasses fta$&d

designs should be established under the Locarno Agreement Establishing an International
Classification for Industrial Designs (1979f* The inclusion of the lists ofultural
expressions and including them into an international design registry such as the Hague
Agreement could help examiners identify cultural expressions belonging to traditional

105 Agreement on Trad®elated Aspectsf Intellectual Property Rights (TRIPS Agreement) of

1994, Section 4, Article 25 (2).

This is one of the 50 WIPO Standards, Recommendations and Guidelines related to industrial
property information and documentation. They aim to harmonize practical ingustrial

property offices and to facilitate the international transmission, exchange and dissemination of
industrial property information (for both text and images).

“Intellectual Property Needs and Expectations of Traditional Knowledge Hol{¢H8O

Report on Faefinding Missions on Intellectual Property and Traditional Knowledge (1998
1999), p. 110

106

107
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communities and refusing any applications for the registration therethfeolegal basis that
they are not new and original, and the applicant is not the creator of the design.

166. This suggestion mirrors the work being undertaken in relation to “technical” traditional
knowledge and patents aimed at the defensiveigation of traditional knowledge so as to
prevent the acquisition of patent rights over traditional knowleolgsed inventions.
Accordingly, the integration of information about cultural expressions would aim at enabling
documentation initiatives to makmiblic domain traditiorbased designs data available to IP
offices, and allowing them to integrate such data into their existing procedures for the filing,
examination, granting and publication of IP titles.

167. However, it is not clear to whaextent such activities for the “defensive publication” of
industrial design information would meet real needs. The acquisition of industrial design
rights over handicrafts and other tangible expressions of folklore already in the public domain
does perhps not seem as prevalent as is the case in other areas, such as patents. In addition,
as more countries including developed countriesappear to be moving away from

substantive examinations of industrial design applications (particularly noveltynesayrc
extensive activities in relation to the integration of cultural expressions information into
searchable prior art for industrial design purposes may not serve practically useful purposes.

Sui generis protection of designs

168. It can benoted that existingui generissystems cover also traditional designs, and
they will be discussed more fully in future versions of this document. In brief:

0] the Model Provisions, 1982 provide for the protection of designs as tangible
expressions dblklore'® against their unauthorized reproduction or use;

(i) Panama’sui generidaw, “Special Intellectual Property Regime on
Collective Rights if Indigenous Peoples for the Protection and Defense of their Cultural
Identity as their Traditional Knoveldge,*°® makes explicit reference to traditional textile
and dress designs. Also relevant would be*thvisions on the Protection, Promotion
and Development of Handicraft*® Chapter VIII of this Law establishes protection for
national handicrafts by phibiting the import of craft products or the activities of those
who imitate Indigenous and traditional Panamanian articles and clotHing.

108 gee Section 2 of the Model Provisions

109 Established by Law No. 20, of June 26, 2000 and regulated by Executive Decree No. 12, of
March 20, 201. See also Final Report on National Experiences (WIPO/GRTKF/IC/3/10),
para.121 (ii).

10 panamd.aw No. 27 of July 24, 1997.

11 See response of Panama to Folklore Questionnaire at
<http://www.wipo.org/globalissues/questionnaireg/i¢/panama.pdf>
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Conclusions

169. The requirement of “new” or “originality” can present difficulties for those traditional
designs already commercialized and/or disclosed to the public. However, there are national
experiences which show that traditional designs can be registered under industrial design
laws. It would seem, however, that contemporary designs made by cgemetations of

society could more easily meet the “new” or “original” requirement than would truly old and
well-known designs. Further empirical information would be helpful.

170. Aside from this and other more technical questions, there are otimeeptual and
practical disadvantages to the industrial design system from the viewpoint of Indigenous
peoples and traditional communities.

171. In respect of the conceptual issues (such as limited time period and collective rights
protectior), sui generisnechanisms have been established in some cases, and further
experience is needed with them. Regarding the more practical questions (such as costs of
acquisition and enforcement of rights), States could if they so wished address theseun var
ways— see further Part VV below.

(vi) Unfair Competition (including passing off)

172. Protection under unfair competition law, or adapted forms of protection based on the
framework of such law, may be useful in a number of cases relatitrgditional cultural
expressions. This was identified by the GRULAC Group in WO/GA/26/9 and by the
Delegation of Norway at the third session of the Intergovernmental Committee, which
referred toArticle 10bis of the Paris Convention, requiring the suggsion of unfair
competition.

173. There is as yet little empirical information on the use of unfair competition as a means
to protect traditional cultural expressions, yet this is an area that requires further
consideration. Particularly the cononlaw remedy for “passing off” would seem

particularly apposite in cases where commercial advantage is taken of an existing reputation
(as pointed out above in the section on “Distinctive sigrisademarks and geographical
indications”). A difficulty may be that unfair competition rules are varied at the national

level, are developed nationally often through case law, and generally require the proof of
damage to a commercial reputation. Future versions of this document will address this
question furthe

V. ACQUISITION, MANAGEMENT AND ENFORCEMENT OF RIGHTS

174. As recorded in the Report on National Experiences (WIPO/GRTKF/IC/3/10), while a
number of countries provide specific legal protection for expressions of folklore (23, or 36%,
of the 64that responded to the Questionnaire), it appears that there are few countries in which
it may be said that such provisions are actively utilized and functioning effectively in practice.

175. In addition, as was noted too, use of existing IPRsnehelevant appears limited to a
few countries only.



WIPO/GRTKF/IC/4/3
page51

176. The Report therefore concluded that there is a strong need for the strengthening and
more effective implementation, at the national level, of existing systems and measures for the
protectian of expressions of folklore, taking into account the diverse legal, conceptual,
infrastructural and other operational needs of countries. Comprehensive and integrated
legattechnical assistance would be needed, utilizing, where appropriate, the adthef

the IP system and other existing and available measures, and taking into account States’
respective international IP obligations. The affected peoples and communities, and other
stakeholders, such as the local legal profession, should also béteohsnd involved where
appropriate. The Report went on to propose enhancediedahical assistance by the WIPO
Secretariat. This was approved at the third session as pointed out in the Introduction to this
document.

177. Certain specific sggestions for improving use of existing rights and for strengthening
the effective implementation of specific systems were recorded in the Report on National
Experiences.

178. They include:

0] awarenessaising programs and specialized tiaig for Indigenous peoples and
local communities in accessing, understanding and using formal IP systems and other legal
tools available to them;

(i) public information activities aimed specifically at indigenous peoples and local
communities, and ber activities carried out by national IP offices and other agencies
designed to explain IP rules and systems clearly, and to facilitate access to the national IP
offices and the IP system;

(i)  the possible reduction of filing and renewal fees fatigenous peoples and
traditional communities;

(iv)  the establishment and strengthening of the institutional structures necessary to
implement legislative provisions and other measures;

(v)  where possible, making use of existing or new collectiveaggement societies;

(vi) 2national consultations among producers of handicrafts and other expression of
folklore; **

(vii)  the establishment of national focal points;

(viii)  the establishment of legal and structural linkages between systeitne firegal
protection of traditional cultural expressions and researchers and archives; and,

(ix)  the use of alternative dispute resolution (ADR).

112 position Paper of the Asian Group and China (WIPO/GRTKF/IC/2/10), p.4.
113 Pposition Paper of the Asian Group and China (WIPO/GRTKF/IC/2/10), p.4.
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179. These naturally form part of the legedchnical cooperation program offered upon
request bythe WIPO Secretariat, and will also be addressed in the “WIPO Practical Guide on
the Legal Protection of Traditional Cultural Expressidns

VI. CONCLUSIONS

180. This section draws some brief, tentative conclusions, with the aim of promotidgefurt
debate and discussion of the policy issues and practical legal options.

181. In so far as literary and artistic productions are concerned:

0] Copyright protection is available for tangible contemporary traditional cultural
expressions, and also for intangible contemporary expressions in jurisdictions not requiring
fixation. However, the limited term of protection and certain other features of copyright (such
as that it does not protect style or method of manufacture) makes copyright fmotess
attractive to Indigenous peoples and traditional communities and individuals. In addition,
divergences between the rights of a copyright holder and parallel customary responsibilities
can cause difficulties for Indigenous creators. Thereforelendopyright protection is
possible in certain cases, it may not meet all the needs and objectives of Indigenous peoples
and traditional communities.

(i) For those States that do not wish to provide further protection for traditional
cultural expressins beyond that already provided by copyright, further efforts could be
directed towards enabling and facilitating access to and use of the copyright system by
Indigenous peoples and traditional communities, as discussed in Part V.

(i)  Preexisting tralitional cultural expressions, and mere imitations and recreations
of them, are unlikely to meet the originality and identifiable author requirements. They
remain for copyright purposes in the public domain.

(iv)  States which wish to provide fuller piexction for traditional cultural expressions
beyond current copyright could either consider whether certain amendments to copyright law
and practice are necessary and justified, and/or they may consider estalsdistgegeris
systems, as some have alrgaldne. While it may be possible to improve upon the protection
already provided by copyright to contemporary traditlmased cultural expressions by means
of amendments to copyright law and practice, it seems that a more thorough evolution of
existing sandards in the form of aui generissystem may be necessary in order to protect
pre-existing folklore. Specific systems could seek to build upon existing institutional
processes and structures, such as existing collective management societies ard existin
cultural heritage archives.

182. With regard to performances of traditional cultural expressions, the WPPT now makes it
clear that performances of “expressions of folklore” are also protected. Use of performers’
rights can indirectly protect thperformed cultural expression itself. However, the TRIPS
Agreement, 1994 and the WPPT, 1996 do not extend to the visual aspects of performances.
The extension of performers’ rights to the audiovisual sphere would significantly strengthen
the protectiorof traditional cultural expressions.
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183. Further exploration is needed on the relationship between the activities of researchers
and archives, on the one hand, and the legal protection of traditional cultural expressions on
the other. The ultirate goal should be to promote complementarity by establishing
appropriate legal and structural linkages between the activities of fieldworkers and archives,
and the national and regional systems for the legal protection of traditional cultural
expressions.The legaltechnical cooperation program offered by the WIPO Secretariat will
include working closely with existing cultural heritage archives and institutions in this regard.

184. In so far as distinctive Indigenous or traditional signs are eamed, States are already
experimenting with certain specific mechanisms to prevent their unauthorized or
inappropriate registration as trademarks. Positive use is also being made of the trademark
system by Indigenous peoples to guarantee the autherdfditeir arts and crafts. The kind

of practical measures discussed above in Part V and which concern easing use of the IP
system apply here too.

185. Regarding traditional designs:

(1 The requirement of “newness” or “originality” can presdifticulties for those
traditional designs already commercialized and/or disclosed to the public. However, there are
national experiences which show that traditional designs can be registered under industrial
design laws. It would seem, however, that samporary designs made by current generations
of society could more easily meet the “new” or “original” requirement than would truly old
and weltknown designs. Further empirical information would be helpful.

(i) Aside from this and other more technicpestions, there are other conceptual and
practical disadvantages to the industrial design system from the viewpoint of Indigenous
peoples and traditional communities.

(i) In respect of the conceptual issues (such as limited time period and calectiv
rights protection)sui generismechanisms have been established in some cases, and further
experience is needed with them. Regarding the more practical questions (such as costs of
acquisition and enforcement of rights), States could if they so wisthdi®as these in various
way - see further Part V above.

186. Future versions of this document could address more thoroughly, and depending also on
the availability of further empirical information and national experiences, unfair competition,
pakents, unjust enrichment and other relevant common law remedies.

187. Members of the Committee are invited to
review this document at the fourth session of
the Committee, and to provide written
comments before March 31, 2003, after which
a furtherversion of this document will be
prepared for the fifth session of the Committee
in 2003.

[End of document]
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