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INTRODUCTION

1. Convened by the Director General of WIPO in accordance with the decision of the
WIPO General Assembly (see document WO/GA/26/10, paragraph 71), and of the
Intergovernmental Committee on Intellectual Property andeBeiResources, Traditional
Knowledge and Folklore (“the Committee”) at its third session (see document
WIPO/GRTKF/IC/2/17, paragraph 311), the Committee held its fourth session in Geneva,
from DecembeB to 17,2002.

2.  The following Member St#es were represented: Algeria, Argentina, Australia, Austria,
Barbados, Belarus, Belgium, Bolivia, Bosnia and Herzegovina, Botswana, Brazil, Cameroon,
Canada, China, Colombia, Comoros, Congo, Costa Rica, Croatia, Czech Republic, Denmark,
Egypt, El Salvadn Eritrea, Ethiopia, Finland, France, Georgia, Germany, Ghana, Greece,
Guatemala, Guinea, Guyana, Haiti, Holy See, Hungary, India, Indonesia, Iran (Islamic
Republic of), Iraq, Ireland, Italy, Jamaica, Japan, Kenya, Latvia, Lesotho, Lithuania,
Madagascaryali, Malta, Mexico, Morocco, Namibia, Nepal, New Zealand, Nicaragua,

Niger, Nigeria, Norway, Panama, Peru, Philippines, Portugal, Qatar, Republic of Korea,
Romania, Russian Federation, Sao Tome and Principe, Saudi Arabia, Senegal, Sierra Leone,
SingaporesSlovakia, Slovenia, South Africa, Spain, Sri Lanka, Sudan, Sweden, Switzerland,
Thailand, Tunisia, Turkey, Turkmenistan, Uganda, United Arab Emirates, United Kingdom,
United States of America, Uruguay, Venezuela, Zambia and Zimbabwe 9% European
Commission was also represented as a member of the Committee.
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3. The following intergovernmental organizations (‘IGOs’) took part as observers:
African Intellectual Property Organization (OAPI), African Regional Industrial Property
Organization ARIPO), African Union (AU), Arab League Educational Cultural and
Scientific Organization (ALECSO), European Patent Office (EPO), Food and Agriculture
Organization of the United Nations (FAQO), General Secretariat of Andean Community,
International Center foSustainable Development, International Labour Organization (ILO),
International Union for the Protection of New Varieties of Plants (UPOV), League of Arab
States (LAS), Secretariat of the Convention on Biological Diversity (SCBD), Secretariat of
the Padic Community, South Centre, United Nations University, The World Bank, United
Nations Conference on Trade and Development (UNCTAD), United Nations Permanent
Forum on Indigenous Issues (UNPF), and the World Trade Organization (\\LBQ)

Representatived the following norgovernmental organizations (‘NGOs’) took pad ad
hocobservers: Aboriginal and Torres Strait Islander Commission (ATSIC), Action Aid, Ainu
Association of Sapporo, American Association for the Advancement of Science (AAAS),
AmericanFolklife Center, American Folklore Society, Arctic Athabaskan Council (AAC),
Assembly of First Nations, Benelux Association of Trademark and Design Agents (BMM),
Association Bouregregdssociation pour I'épanouissement des femmes nomades TINHINAN
Associaton TAMAYNUT, Berne Declaration, Brazilian Association of Intellectual Property
(ABPI), Center for International Environmental Law (CIEQentre de documentation, de
recherche et d’'information des peuples autochtones (Dg@Binision juridica para el
autodesarrollo de los Pueblos Originarios Andinos (CAPAJpyright Research and
Information Center (CRIC), CropLife Internation@lyoits et DémocratieFARMAPU-Inter

and CECOTRAFRCOGL, First Peoples Worldwide, Foundation for Aboriginal and Islander
Researh Action (FAIRA), Fundacion Nuestro Ambien{fEUNA), Genetic Resources Action
International (GRAIN), Health and Environment Program, Indian Confederation of
Indigenous and Tribal Peoples (ICIANEZ), Indian MovemenT upajAmaruBolivia and

Peru, Institutdor African Development (INADEV), International Bar Association (IBA),
International Chamber of Commerce (ICC), International Confederation of Music Publishers
(ICMP), International Environment Law Research Centre (IELRC), International Federation
of Industrial Property Attorneys (FICPI), International Federation of Musicians (FIM),
International Federation of Pharmaceutical Manufacturers Associations (IFPMA),
International Literary and Artistic Association (ALAI), International People Biodiversity
Network (IPBN), International Publishers Association (IPA), International Seed Federation
(FIS), Inuit Circumpolar Conference (ICC), Md@{anckInstitute for Intellectual Property,
Competition and Tax LawMejlisof the Crimean Tatar People, Native American Right
Fund,Organisation des volontaires acteurs de développement et Aghis{OVAD-AP),

Patent Documentation Group, Russian Association of Indigenous Peoples of the North
(RAIPON), SAAMI Council, Société Internationale d’Ethnologie et de FolkI¢®IEF), The
MétisNational Council, The World Trade Institute of the University of Berne, Tsentsak
Survival Foundation, Working Group of Indigenous Minorities in Southern Africa (WIMSA),
World Conservation Union (IUCN), and the World Self Medication Industry (WS(@5).

4.  Alist of participants is annexed to this document.

5. Discussions were based on the following documents and information papers prepared
or distributed by the Secretariat of WIPO (‘the Secretariat’):

- “Draft Agenda” (documenWIPO/GRTKF/IC/4/1 Prov.1),

- “Accreditation of Certain NorGovernmental Organizations” (WIPO/GRTKF/IC/4/2),
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- “Addendum to Accreditation of Certain Ne@overnmental Organizations”
(WIPO/GRTKF/IC/4/2 Add),

- “Further Addendum to Accreditation of Certain N@overnmental Organizations”
(WIPO/GRTKF/IC/4/2 Add2),

- “Systematic Analysis of National Experiences with the Legal Protection of Expressions
of Folklore” (WIPO/GRTKF/IC/4/3),

- “Brief Report on LegalTechnical Assistance for the Legal Protection of Expressidns
Folklore” (WIPO/GRTKF/IC/4/4),

- “Initial Checklist of Legal and Practical Issues for an Intellectual Property Toolkit”
(WIPO/GRTKF/IC/4/5),

- “Update on Work Concerning Traditional Knowledge Databases”
(WIPO/GRTKF/IC/4/6),

- “Review of Existing IntellectuaProperty Protection of Traditional Knowledge”
(WIPO/GRTKF/IC/4IT),

- “Elements of asui generisSystem for the Protection of Traditional Knowledge”
(WIPO/GRTKF/IC/4/8),

- “Traditional Knowledge- Operational Terms and Definitions” (WIPO/GRTKF/IC/4/9),

- “Reporton Electronic Database of Contractual Practices and Clauses relating to
Intellectual Property, Access to Genetic Resources and Besladiting”
(WIPO/GRTKF/IC/4/10),

- “Initial Report on Technical Study on Disclosure Requirements Related to Genetic
Resourceand Traditional Knowledge” (WIPO/GRTKF/IC/4/11),

- “Participation of Local and Indigenous Communities in the Work of the Committee”
(WIPO/GRTKF/IC/4/12),

- “Access to Genetic Resources Regime of the United States National Parks”
(WIPO/GRTKF/IC/4/13),

- “Technical Proposals on Databases and Registries of Traditional Knowledge and
Biological/Genetic Resources” (WIPO/GRTKF/IC/4/14), and

- “Presentations on National and Regional Experiences with Specific Legislation for the
Legal Protection of Traditional Cultural Exgssions (Expressions of Folklore)”
(WIPO/GRTKF/IC/4/INF/2; WIPO/GRTKF/IC/4/INF/3; WIPO/GRTKF/IC/4/INF/4;
WIPO/GRTKF/IC/4/INF/5; and WIPO/GRTKF/IC/4/INF/5 Add).

6. The following questionnaires were circulated between the Committee’s thirtbartt
sessions to facilitate input to its work:

- “Revised Questionnaire for the Survey on Existing Forms of Intellectual Property
Protection for Traditional Knowledge” (WIPO/GRTKF/IC/Q.1),

- “Questionnaire of Contractual Practices and Clauses relatingétidctual Property,
Access to Genetic Resources and Bergfiairing” (WIPO/GRTKF/IC/Q.2), and

- “Questionnaire on Various Requirements for Disclosure Relating to Genetic Resources
and Traditional Knowledge in Patent Applications” (WIPO/GRTKF/IC/Q.3)

7. A summary of the Committee’s current working documents and a selection of other
relevant documents was provided in document WIPO/GRTKF/IC/4/INF/6.

8.  The Secretariat noted the interventions made and recorded them on tape. This report
sunmarizes the discussions without reflecting all the observations made in detail nor
necessarily following the chronological order of interventions.
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AGENDA ITEM 1: OPENING OF THE SESSION

9. The session was opened by Mr. Francis Gurry, Assiddaneictor General of WIPO,
who welcomed the participants on behalf of the Director General of WIPCK&mil Idris.

Election of the officers

10. Upon the nomination of the Delegation of Portugal, the Committedeeted

Mr. Henry Olsson (Swedéms chair for one further year, and Mr. Qiao Dexi (China) and
Mr. Ahmed Aly Morsi (Egypt) as its ViceChairs for one year. Mr. Antony Taubman (WIPO)
acted as Secretary to the fourth session of the Committee.

AGENDA ITEM 2: ADOPTION OF THE AGENDA

11. Before submitting the Draft Agenda for approval, the Chair proposed that
WIPO/GRTKF/IC/4/12 (“Participation of Local and Indigenous Communities in the Work of
the Committee”) be discussed under Agenda Item 3 (Accreditation of Certain
Non-governmatal Organizations). The Agenda was adopted on this understanding.

General Statements

12. The Delegation of Algeria, on behalf of the African Group, reaffirmed certain principles
that were emphasized by the African Group in previous sessiote @ommittee. The

African Group was convinced of the need for an agreed approach to genetic resources,
traditional knowledge (TK) and folklore based on principles of justice and equity, which
would promote increased cooperation between rights holdersgints users on the basis of
clearly established rules that ensure equitable beskéting. The Delegation welcomed the
work already accomplished by the Committee and approved of the continuation of work
already decided upon in previous meetings. Alfrecan Group believed that the mandate of
the Committee should cover the preparation of the implementation of protection policies and
protection systems. It reiterated a proposal that the next session of the Committee should
consider an updated situatioeport that would enhance and highlight the progress made on
the protection of genetic resources, TK and folklore, and make it possible for Member States
to evaluate the work thus far accomplished by the Committee.

13. The Delegation of Barbadoon behalf of the Group of Latin American and Caribbean
Countries (GRULAC), recalled the prominent role played by the GRULAC in the
establishment of the Committee reflecting the importance countries in the region attached to
the issues under consideratioThe Delegation stated that the work conducted within the
Committee had a significant contribution to the make, in terms of enabling use of genetic
resources, TK and folklore as well as fostering the development of Member States. Although
there had beeprogress in the Committee’s work, important issues were outstanding, and it
was important to assess whether the original objectives set during the establishment of the
Committee had been achieved and attained. GRULAC was interested in moving away from
studies and evaluations towards a more concrete stage which involved recommendations and
the like, emanating from the Committee to be incorporated into WIPO’s work agenda mainly
in the areas of industrial property and copyright. The Delegation stressadpbeance of

closer coordination and cooperation between WIPO and other international organizations in
dealing with issues under consideration by the Committee. The work of the Committee
should be conducted in a coherent and sustainable manner tleatsethd responds to
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Member States development needs and concerns. The Delegation hoped that the Committee
would be able to contribute to the work of other forums, such as the Working Group on the
Draft Declaration on the Rights of Indigenous Peoples,rafetred to Article 29 of the Draft
Declaration. The Delegation expressed strong interest in the issue of funding of indigenous
peoples and local communities to meetings of the Committee and hoped for positive results
being achieved, especially the fundiof indigenous peoples and local communities apart

from their inclusion in national delegations. It requested increased technical cooperation for
the region, particularly in the area of TK, as there was a richness and diversity of experiences
within theregion, from which individual GRULAC members as well as other Member States
could benefit. The Delegation stated that it wished to have more informatisoi@eneris
systems, particularly the range thereof, and noted that no one option or modaliky bhou
stressed more than another since it is important that the issue be addressed in a balanced and
objective manner.

14. The Delegation of India, on behalf of the Asian Group, acknowledged the progress
achieved, during the sessions of the Comes, in identifying issues relating to TK, genetic
resources and folklore. It believed that the Committee was the correct forum for developing
consensus on these issues, which were of interest to all countries. Numerous countries of the
Asian Group wereurrently undertaking initiatives to improve the interfaces between existing
intellectual property (IP) systems and genetic resources, TK and folklore. Initiatives had also
been undertaken by several countries at the national level to develop new hi&iona
mechanism, includingui generiamechanisms for the protection of genetic resources, TK and
folklore. It referred to a position paper submitted during the second session
(WIPO/GRTKF/IC/2/10) which concerned compiling databases of TK already in thiecpu
domain and making them available to patent granting authorities for the purpose of prior art
searches in order to prevent grant of any IP rights over such public domain knowledge. The
Delegation added that the establishment of registries of TK eltswénich were not in the

public domain had also been recommended to keep contents undisclosed, pending possible
establishment of new protection standards for TK elements. It stated that the Asian group had
since developed a regional consensus on certaimical aspects of databases and registries

for genetic resources and TK. The Delegation stated that a formal proposal had been
submitted on behalf of the Asian Group as a document WIPO/GRTKF/IC/4/14 (“Technical
Proposals on Databases and Registriesratlifional Knowledge and Biological Genetic
Resources”). These proposals reflected the views of the countries of the region as a starting
point for further work on the interface between IP, and TK and genetic resources. The
technical proposal includedsaiggestion for further work focused on, but not limited to,
protecting genetic resources and TK from piracy through the patent system, by making
available such public domain material available to patent examiners as searchable prior art. It
stated that ialso included technical suggestions and proposals on improving the use of
existing and new IP mechanisms at the national level for positive protection of genetic
resources and TK not in the public domain.

15. The Delegation of China stated ttthe efforts made by WIPO on the IP protection of
genetic resources, TK and folklore were of great practical and historical importance. These
efforts, in its view, had laid down a solid foundation for the development not only of the IP
systems of developmcountries, but eventually also of the international IP system as a whole.
The Delegation noted that since the establishment of the Committee, WIPO had set out the
objectives for this work, and had guided Member States in seeking feasible approaches and
solutions to the problems. The Delegation was gratified to see that with the efforts of all the
previous Committee sessions, preliminary achievements had been made and the objectives
had been clarified. The Delegation recalled that China had always/fsugported WIPO's
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efforts, and was ready to make its own contribution as much as possible. It noted that China
had made useful experiments with, and gained preliminary experiences in, using the existing
IP system and other legal systems for the protectia of TK. Such useful experiences included
the patent protection of traditional Chinese medicines, the establishment of a database of
patent documentation on traditional Chinese medicines, and the protection of traditional arts
and crafts. The Delegatiassured the Committee that China’s efforts in the protection of TK
would be continued by further improving legislative and other measures. In the meantime,
the Delegation affirmed that China was ready to undertake extensive cooperation and
exchange progras with other countries by sharing and drawing on each other’s experiences
and practices, so as to achieve even greater progress in the protection of TK. The Delegation
expressed its conviction that with the common endeavor of all Member States andhender
leadership of WIPO, reasonable solutions, which were acceptable to all parties, could be
found for the IP protection of genetic resources, TK and folklore, thus addressing the
concerns and needs of all countries, especially developing countries.

16. The Delegation of Nepal, speaking on behalf of the South Asian Association for
Regional Cooperation (SAARC), associated itself with the statement delivered by the
Delegation of India on behalf of the Asian Group. The Delegation stated that Tikgpky
important role in areas such as food security, development of agriculture and medicine and
noted the role of the Committee in developing internationally acceptable and equitable
solutions in this area. The SAARC countries welcomed the statememe dfdiaPacific

Regional Seminar on Intellectual Property and Genetic Resources, Traditional Knowledge and
Folklore, in which they had actively participated, and looked forward to implementing the
agreed conclusions. The Delegation further informed th@Qubregional Forum for

Intellectual Property Cooperation among Member States of SAARC had devoted significant
attention to genetic resources, TK and folklore and had agreed to:

(i) develop appropriate proposals for model legislation, mechanisms, domtrac
terms and practices for regulating access to and bestaditing in genetic resources and for
the protection and conservation of TK and folklore, which could contribute to the
development of internationally acceptable standards;

(i) identify, catalgue, record and document genetic resources and TK, including
expressions of folklore, using information technology and IP tools, wherever possible;

(i) prepare an inventory of TK, particularly relating to noredicinal plants and
knowledge associated thithose plants. A meeting of experts from SAARC Member States
and representatives of WIPO should be arranged to discuss the matter further with a view to
preparing a blueprint of how this task could be meaningfully performed; and

(iv) deposit new micrdiological strains in recognized depositories for establishing
their geographical origin. In order to economize, it would be desirable to have depositories in
the region accessible to all members. WIPO might assist in setting up such depositories
recognzed under the Budapest Treaty.

The Delegation closed by stating that the protection of genetic resources, TK and
folklore should be viewed within the context of larger seemnomic and cultural
development and by identifying a need to develop apprtptégal and policy mechanisms
for the protection, conservation, promotion and use of TK at international and regional levels.



WIPO/GRTKF/IC/4/15
pages

17. The Delegation of Egypt associated itself with the statement of the African Group and
expressed its belief that tipeovision of documents in Arabic was of paramount importance to
facilitate the work of the Committee. It reported that, at the Secretariat’s advice during the
third session of the Committee, it had put a request to the Program and Budget Committee of
WIPO in September 2002, so that this issue would be discussed by that Committee. The
Secretariat confirmed that the issue would be considered by the Program and Budget
Committee at its meeting in April 2003 when it would consider the draft Program and Budget
for the 20042005 biennium.

18. The representative of Indigenous Peoples’ Biodiversity Network (IPBN) offered some
general observations on the state of play of international policy discussion on IP policy and
the role of indigenous peoples there In setting out general background developments, the
representative explained that changing economic and political forces as well as new
technologies had given rise to a global marketplace, an interest in researching the TK of
indigenous peoples, andavolution in global IP systems, which was affecting every country.
The representative noted that cultural knowledge was not so much valued for its intrinsic
worth, but for its instrumental value, i.e., the commercial gains that may arise from its use,
which had led to a “gold rush” mentalitgter alia in claiming IP rights over TK. The
representative maintained that IP policies and practices had profound implications for
indigenous and traditional communities, as exemplified by instances where thstéihshad
sanctioned IP claims over materials associated with indigenous knowledge and innovation
systems. The representative pointed out that therefore most indigenous peoples considered
the IP system to be highly predatory and to exacerbate the treexpéditation, poverty and
cultural erosion with which indigenous peoples lived. The representative explained that
indigenous peoples saw IP claims as technically, spiritually and morally wrong, based on
three views, among others. First, the nature ef\flestern IP system was inadequate to
protect their innovations because indigenous peoples had a different world view from the
dominant Western culture with its primary emphasis on individualism and materialism.
Second, indigenous knowledge and innovatishould be managed by indigenous concepts of
authorship and of IP, which can be found in local customary laws. Third, it was an ethical
principle of their system that anyone wanting to make use of indigenous peoples’ innovations
or to reproduce their cegions must fully respect their cultural or spiritual context. However,
the representative qualified that indigenous peoples were not necessarily advocating the
complete removal of the IP system, but were asking to be left to decide for themselves what
characteristics of the IP system can best be used to assist them in protecting and sustaining
their values, cultures and livelihoods. Regarding the state of play in international IP policy
debates, the representative pointed out that appropriate laws bBeidgpon this topic could

only be developed if the holders of TK were at the center of the process of defining the
meaning and purpose of protection and the appropriate mechanisms for this. The
representative indicated that there were many policy ingatwhich had taken place, but
unfortunately the voice of indigenous peoples had remained largely invisible. The
representative indicated that the minimal participation of indigenous peoples illustrated the
limits of the participatory mechanisms in plaaed that the “multistakeholder” approach had
greatly limited the scope of discussions and the role of indigenous peoples. The
representative expressed concern that there was minimal systematic participation of
indigenous peoples in relevant WIPO meesingnd little, if any, monitoring, analysis or
critique of papers, reports and recommendations being produced. The representative
indicated that the second component of his statement concerned the announcement of a new,
independent, indigenous peoplestigtive on IP policy, entitled “Call of the Earth Circle:
Ancient Wisdom for Sustaining Cultures, Livelihoods and Environments,” which brought
together leading indigenous experts in culture and IP from around the world, to:



WIPO/GRTKF/IC/4/15
page9

(i) provide indigenous peopls an ongoing space for dialogue on IP policy;

(i) enable indigenous peoples to participate more substantively and meaningfully in
the international policy arena; and,

(ii) support indigenous peoples’ efforts to reconceptualize the policy discussihh
and indigenous knowledge to focus on the rights of indigenous peoples, the collective and
spiritual dimensions of indigenous knowledge, and existing customary law approaches for its
protection.

In closing, the representative recommended thagemibus peoples be better assisted by
WIPO to participate in the Committee process, and in particular that WIPO and its Member
States follow the example of sister UN agencies to consider the establishment of a Fund to
support the systematic and effectivetpapation of indigenous peoples.

AGENDA ITEM 3: ACCREDITATION OF CERTAIN ORGANIZATIONS
Accreditation of certain noigovernmental organizations

19. Atthe invitation of the Chair, the Secretariat introduced documents
WIPO/GRTKF/IC/4/2, WIPO/BTKF/IC/4/2 Add. and WIPO/GRTKF/IC/4/2 Add.2, which
gave details of seventeen organizations that had requested ati$erwer status for the
sessions of the Committee. The Committee unanimously approved accreditation of all the
following organizations aad hocobservers: American Indian Law Alliance (AILA), Arctic
Athabaskan Council (AAC), Assembly of First Natiodsociation Tamaynu#mazigh
Peoplg, Centre for Youth ResearcRentre Togolais d’Assistance Juridique pour le
Développemen(CETAJUD),Comisién Juridica para el Autodesarrollo de los Pueblos
Originarios Andinos (CAPAJ), Fundacién Nuestro Ambie@kmbal Education and
Environment Development Foundation (GEEDundation))nstitut Borja de Bioética,
Instituto Indigena Brasilero da Propriedadntelectual (InBraPi), MétidNational Council
(MNC), National Aboriginal Health Organization (NAHO), Native American Rights Fund
(NARF), The Rockefeller FoundatioBocieté Internationale d’Ethnologie et de Folklore
(SIEF),andTsentsak Survival FoundatorQultura Shuar del Ecuadgr

Participation of Local and Indigenous Communities

20. Upon introduction by the Secretariat of document WIPO/GRTKF/IC/4/12
(“Participation of Local and Indigenous Communities in the Work of the Committee”), the
Char identified two issues of principle contained in this document: namely, whether the
Committee was prepared to accept, as a matter of principle, the financing-of non
governmental organizations by WIPO for participation in the Committee; and what dheuld
the criteria for selecting the funded organizations.

21. The Delegation of Portugal, on behalf of Group B, declared that it was important that
the Committee should continue its work to facilitate the involvement of indigenous and local
communities in its activities. It was these communities that were directly affected by the
work of the Committee, and as such their participation was imperative to the successful
fulfillment of the Committee’s mandate. The Delegation stated that the Comrhatke
recommended, at its third session, that the Program and Budget Committee consider the
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possible financing by WIPO of the patrticipation of indigenous and local communities. In
response to this recommendation, the General Assemblies took the decisithretha

Committee should consider suitable further mechanisms, as appropriate, for facilitating the
involvement of the representatives of indigenous and local communities, in its work for the
2003 meetings and to be reflected to the General Assembly in 208 Delegation recalled

that document WIPO/GRTKF/IC/4/12 reported on this decision which proposed various
possible mechanisms to achieve greater participation, and invited Members of the Committee
to consider these proposals, among others. The Delegstied that many Group B

members were already implementing most of the mechanisms proposed in document
WIPO/GRTKF/IC/4/12. They included: including, and in some cases funding,
representatives of indigenous and local communities on national delegations; holding specific
briefings and consultations with indigenous and local communities; consulting on draft
documents being prepared for the Committee, and involving indigenous and local
communities in regional and national workshops. Some also providect diunding for the
independent participation of indigenous and local communities as accredited ad hoc
observers. The Delegation affirmed that Group B encouraged all members of the Committee
to continue to pursue these and other valuable practices atianal basis, and also agreed

that the Committee should consider having WIPO take a more extensive role in facilitating
participation of local and indigenous communities, including the possibility of some form of
appropriate funding from various sources €énhanced participation. However, the

Delegation cautioned that before supporting such a decision, it was important for the
Committee to have more detailed information on the modalities of various possible
mechanisms in order to ensure that the Committede the most informed choices to achieve
effective results. Hence, Group B members proposed that the Secretariat prepare, for the
Committee’s fifth session, a report outlining a broad range of options for facilitating more
formalized participation ofridigenous and local communities, and that this report propose
specific modalities on how these various options could be implemented by the Committee.
As part of this report, the Delegation proposed that the Secretariat’s report should include a
number ofissues of interest to the Members of Group B including, among other items:

(i) areview of the practice of other UN and relevant intergovernmental organizations
in facilitating the participation of nagovernmental organizations, including the modalités
selection, accreditation, allocation of funding, if applicable; and

(i) areview of the range of possible options available to the Committee for
formalizing participation, based both on the above review of the best practices of other
agencies and otine Secretariat’s own independent analysis of the available options.

In addition to an analysis of the list proposed in paragraph 13 of document
WIPO/GRTKF/IC/4/12, this section of the report should provide specific detailed options for:

() facilitating the participation of the UN Permanent Forum on Indigenous Issues in
the future work of the Committee;

(i)  providing financial support for indigenous and local communities; and,
(i) atransparent mechanism to determine the number of parttsigae process for

selecting those eligible under whatever funding process was developed, and the capacity in
which they would participate in the future work of the Committee.
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The Delegation stated that Group B felt that it would be timely and effedtwthe

Committee to discuss the Secretariat’s report and adopt the most appropriate options at the
fifth session, as part of the general discussion about the future mandate of the Committee. In
that way, the choices made about formalizing participatiomd be tailored to the

recommended future format and mandate of the Committee. The Committee could develop a
package of recommendations, which would include recommendations on the future mandate
of the Committee, recommendations on formalized mechanfenparticipation of

indigenous and local communities, and an assessment of the budgetary implications. This
overall package could be presented to the September 2003 General Assemblies. In
conclusion, the Delegation said that the additional informgti@mvided on the various

models would allow the Committee to make an informed decision about how to achieve their
common objective of facilitating greater participation of local and indigenous communities in
the future work of the Committee, and finallygrsidering this information in the context of

the review of the future of the Committee would ensure that the decision would be appropriate
in light of the broader package of recommendations to the General Assemblies in

September 2003.

22. The Delegation of Barbados, speaking on behalf of GRULAgssed the importance

and strong support of GRULAC Members for the funding of indigenous peoples and local
communities to participate in meetings of the Committee. The Delegation stated the Group
viewed the work of the Committee as a special and exceptional circumstance and stressed that
the funding of indigenous peoples and local communities should in no way be seen as
creating a precedent in terms of other areas of work or as detracting from WIPQO'’s
intergovernmental nature. The Delegation thanked the European Union and other delegations
that supported funding initiatives for the effective participation of indigenous peoples. The
Delegation stated that whether or not these groups were involved wateof the

Committee would have an impact on the success of the Committee and the accomplishment of
its mission. The Delegation clarified that the funding of indigenous peoples and local
communities was separate and apart from their inclusion on natletegations. Some
delegations had already, on their own initiative, included these groups in their delegations but
this participation needed to be enabled further. Concerning the modalities, the Delegation
stated its preference for the provision of @aohal resources for this initiative to ensure that

there were no negative impacts on WIPQO's technicabperation work or the funding of
government delegations to the Committee. The Delegation requested WIPO to provide
feedback on the financial resoes; if any, that could be made available and the options at
Member States’ disposal to ensure a result for the next session. The Delegation said that
GRULAC was currently not in a position to provide feedback on the specific selection or

other criteria tdoe used in providing funding to local communities and indigenous peoples.
They would only be able to provide such feedback after consultation with their respective
national local communities and indigenous peoples, a prerequisite for which was a politica
decision within the Committee for the provision of funding. The Delegation urged other
Member States to demonstrate the political will and leadership needed to enable concrete and
positive action to be taking on the matter.

23. The Delegatiorof Algeria, on behalf of the African Group, reiterated its belief in the
constructive contribution to be made by local communities and indigenous peoples in the
Committee’s deliberations. The Delegation supported the participation of representatives
from local communities and indigenous peoples as ad hoc observers in full coordination with
Member States and taking into account the technical character of WIPO. The Delegation
recommended increased cooperation with the permanent bodies of indigenous mattersof the
UN system. With regard to issue of financing NGOs representing indigenous peoples, the
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Delegation agreed to the proposal in accordance with the parameters to be decided on in
cooperation with Member States. The Delegation believed that fundinddsfalow

equitable geographic distribution, should not affect the level of resources allotted to
government delegates, and should be made in close consultation with Member States of which
the NGOs are originating, including consultations with regional lacal groups. The
Delegation of Algeria expressed satisfaction with the equitable and constructive role played
by the NGOs representing local and indigenous populations. However, the Delegation
cautioned against political and sociological statementisraminded the Committee of the
technical nature of the deliberations. The Delegation confirmed its availability for the
consideration of proposals to be made by local and indigenous communities with a view to
preserve TK from illicit appropriation, anditk respect to the principles agreed to by the
international community dealing with the rights of local and indigenous communities.

24. The Delegation of Denmark, on behalf of the European Community and its Member
States, recalled that, as indied in paragraph 11 of document WIPO/GRTKF/IC/4/12, the
European Community and its Member States took the initiative at the sessions of the
Committee in 2001 by proposing financial assistance to ensure the participation of indigenous
people and local comnmities in the Committee’s work. Consequently the EC and its

Member States, Norway and Switzerland proposed to the WIPO General Assembly in 2002
that the funding be authorized, in principle, for the participation of indigenous people and

local communitiesn the work of the Committee. This funding should take place, with

existing resources, without creating a precedent, and through mechanisms to be decided upon
at the Committee’s sessions. The Delegation stated that, following broad support for its
generaobjectives, the proposal led to the decision quoted in paragraph 12 of document
WIPO/GRTKF/IC/4/12. The EC and its Member States were still ready to authorize the
funding of the participation in the Committee of indigenous and local communities, and
supported the proposal made by Group B that the Secretariat prepare a report as a vehicle for
constructive considerations that outlined the range of options and included specific modalities
for the participation of indigenous and local communities in the Cdtem

25. The Delegation of Norway aligned themselves with Group B’s statement on proposals
for further procedures and supported the statement of the EC and its Member States. The
Delegation emphasized the need to authorize the funding facipation of local

communities and indigenous peoples in the Committee. In addition, they emphasized the
crucial role of the Permanent Forum in the deliberations of the Committee and noted that it
was time to secure their full participation in future megs. The Delegation reminded the
Committee of the political declaration agreed to at the World Summit on Sustainable
Development in Johannesburg which emphasized the role of indigenous peoples in all
sustainable development policies. This created sdligaiions as to how indigenous

peoples were to be involved in relevant fora, and this clearly applied to the Committee.

26. The Delegation of Switzerland noted with satisfaction that most of the mechanisms
listed in paragrapi3 of document WIP@RTKF/IC/4/12 had already been implemented or
were in the process of being implemented. The one mechanism that had not been
implemented, however, was the direct funding of the participation of indigenous peoples’
representatives in the Committee. Thddmtion held the view that the active and direct
participation of local and indigenous communities in the Committee was a crucial prerequisite
for the success of its efforts. It was for this reason that Switzerlargboasored, together

with the Europea Communities and their Member States and Norway, a proposal for a
decision to be taken by the WIPO General Assembly at its meeting in 2002. This proposal
concerned the funding by WIPO of the participation of representatives of indigenous and local
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communities in the Committee in the year 2002. The Delegation regretted that the proposal
did not find the necessary support at the WIPO General Assembly. The Delegation hoped
that a satisfactory and timely solution could be found within WIPO for the fundiriyeo
increased patrticipation of representatives of indigenous and local communities in the future
work of the Committee. The Delegation supported the proposal submitted by Group B.

27. The Delegation of United States of America supported theu@ i position and the
participation of local and indigenous communities in the important work of this Committee.
The Delegation found that document WIPO/GRTKF/IC/4/12 proved to be a useful guide to
mechanisms for facilitating involvement local and indiggegommunities, many of which

were already being implemented. The Delegation was encouraged that more Delegations
were including representatives of local and indigenous communities, and encouraged others to
do so. The Delegation stated that questiorkestisted on the appropriate funding

mechanism. However, the Committee could draw on the experiences of other UN
organizations, and that was what the Group B proposal sought to do. The Delegation looked
favorably on the use of a voluntary exbadgetay mechanism. But had serious concerns

about the funding coming from the core budget, not only over the precedent it could set, but
because of the likelihood that it could lead to significant cuts in other parts of the

Committee’s budget, such as the fumgliof Member States’ participation. The Delegation
looked forward to the Secretariat’s report. In the meantime, the Delegation encouraged other
Delegations to include representatives of local and indigenous communities on their
Delegations while the Sestariat pursued further outreach activities, such as the regional
workshops described in document WIPO/GRTKF/IC/4/12.

28. The Delegation of Romania, on behalf of the Central European and Baltic States, joined
the previous delegations in expregstheir appreciation of the serious approach that WIPO

has demonstrated in addressing the very important issues of folklore, TK and their relation
with IP. The Delegation considered that the local and indigenous communities participation
in the Committees meetings was very important and should be supported by WIPO to the
extent possible and within the framework of the existing budget, and as long as the support
provided by WIPO to facilitate Member States’ participation was not affected.

29. TheDelegation of Colombia supported the statement made by the Delegation of
Barbados on behald of the GRULAC Group and stated that the participation of local and
indigenous communities was crucial to the development of the Committee’s work. With
regard to he mechanisms for facilitating the involvement of these communities, the
Delegation emphasized that this was a priority and there was a need to implement
international cooperation, the aim being to engage in consultations with indigenous,
Afro-Colombian ad rural communities, which was a requirement imposed by Colombian law
as a prerequisite of any progress in the development of legislation in the subject area
concerned.

30. The Delegation of Venezuela supported the statements made by the GRaHd\NGe
African Group. The Delegation said that it had prepared a statement congratulating the
Committee for the creation of mechanisms for facilitating the participation of indigenous and
local communities but unfortunately they could no longer readtatement. The Delegation
wished to emphasize the need for funding of representatives of indigenous communities.
They wished clarification from Group B on their understanding of the Committee’s role and
future sessions. The Delegation stated that ities@rvations on the proposals advanced by
Group B in regard to the proposed survey of current practices in other organizations and the
funding mechanisms used to ensure to participation of local and indigenous. This sounded a
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warning bell since such apert need not lead to concrete results. By way of example, the
Delegation cited the deliberations taking within UNCTAD concerning the funding of experts,
even after favorable recommendations in reports prepared by the Secretariat. The Committee
could not afford to lose three years discussing funding. The Delegation highlighted the
considerable efforts already being made by many delegations of developing countries to
incorporate representatives on national delegations, the but the financial cost wasegxtre

high for them. The Delegation said that work cannot be done in the Committee if one does

not take into account the opinions of those most concerned, interested and affected by the
Committee’s decisions, namely local and indigenous and-Afrerican @mmunities.

Financing should be available to ensure that representatives of indigenous peoples took part in
the next meeting of the Committee. The future work of the Committee rests on two elements,
one the content of the followp document WIPO/GRTKF/1@/8 which would reflect the
aspirations of a large number of developing countries, and second, the funding of indigenous
persons to participate in the Committee.

31. The Delegation of Bolivia supported the GRULAC statement and expressed the belef
that effective mechanisms should be implemented rapidly.

32. The Delegation of Zambia cited the principle “nothing for us without us,” and affirmed
that this applied to the custodians of TK. It was important that their presence be feltznd th
their voices be heard. The Delegation said it was grateful that most delegations who have
spoken supported the participation of local and indigenous communities in the work of the
Committee. This principle clearly pointed to the spirit that the iraéomal community must
have when discussing issues pertaining to TK. The participation of local and indigenous
communities was important for a meaningful and useful outcome of the Committee. It was
imperative, therefore, that all means available mustrnployed to ensure the participation of
local and indigenous communities. The Delegation favored direct WIPO support for the
participation of representatives of local and indigenous communities in the Committee. It was
most desirable that local and inéigous communities be included in national delegations, not
merely for Africa but for the entire world. The Delegation considered that local and
indigenous communities should be assisted to participate in national and regional
consultations aimed at develping focused input in the work of the Committee. The
Delegation urged countries to take steps to facilitate the participation of local and indigenous
communities in the work of the Committee.

33. The Delegation of Canada endorsed the statemanerby Portugal on behalf of

GroupB. The Delegation referred the Committee to its separate intervention on the Canadian
domestic context of the issues surrounding the protection of TK, which corresponded with the
decision taken by the General Assembk@sl communicated to this Committee in document
WIPO/GRTKF/IC/4/12. In particular, the Delegation welcomed the initiative that WIPO and
its Members States had taken to invite the Permanent Forum on Indigenous Issues to
participate as an observer organipatiand hoped that a decision would be taken in the future
to fund the Forum’s participation. The Forum'’s presence in the Committee during
discussions would create a bridge between the IP focus of the discussions and the broader
issues facing indigenougpples around the world. The nature of the Permanent Forum could
be clarified through a brief statement on behalf of the Forum about its functions and
operation. Canada had already practiced many of the other suggestions made in document
WIPO/GRTKF/IC/412. A number of Aboriginal organizations with ties to Canada had

sought and received accreditationaashocobservers (the Assembly of First Nations, the

Inuit Circumpolar Conference, the Metis National Council, the Arctic Athabaskan Council,
Pauktuutit- Inuit Women’s Association and the National Aboriginal Health Organization),
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and the Canadian government had offered financial support to the Canadian Aboriginal
groups that had been accreditechdshocobservers at meetings of the Committee. Canada
would continue to invite representatives of these groups to share with them their views and
experiences with issues related to the protection of TK. On the report proposed by Group B
on models for facilitating further involvement of indigenous and local comitres, the
Delegation stressed the importance of exploring and reporting upon the widest range of
options available. The Delegation cited the example of the United Nations Voluntary Fund
for Indigenous Populations, established in 1985 to assist repatises of indigenous
communities to participate in deliberations of the Working Group on Indigenous Issues.
Equally important was a careful review of the selection criteria to be applied to applications
for funding. The Delegation stressed that any jsads for WIPGadministered funding of
indigenous communities should be based on transparent and representative guidelines to
determine access to such funding.

34. The Delegation of Botswana stated that document WIPO/GRTKF/IC/4/12 seemed to
consder the interests of marginalized communities. The consultations held on this issue to
date encouraged the belief that indigenous peoples’ participation in the Committee would be
active, and would promote their more effective management of their IP asses. The
Delegation stated that it was easier to come up with administrative and political policies than
policies dealing with economic administration. The Secretariat should consider this aspect as
well as cases dealing with academic and commercial relsedihere should be a balanced

trade between these peoples and those accessing their IP assets.

35. The Delegation of Portugal expressed thanks to all those delegations supporting the
proposal of Group B and clarified the proposal with regartheoDelegation of Venezuela’'s
guestion, recalling that the Committee’s mandate would end at their next meeting in July
2003 and that it was therefore necessary to begin thinking how the Committee’s work shall
continue beyond that date.

36. The Delegation of New Zealand supported the Group B proposal, noting that
participation of local and indigenous communities was essential to the Committee’s work.
The direct participation of these groups would help to ensure that the mechanisms developed
by the Committee would ultimately be acceptable and useful to the indigenous and local
communities concerned. The Delegation strongly supported the participation of members of
the Permanent Forum in the Committee’s work and associated itself with the commeatds

by the delegations of Norway and Canada. The Delegation also supported the direct funding
of local and indigenous representatives, in principle, and encouraged the Secretariat to work
with other UN organizations with experience in the area and wilamizations representing

the interests of indigenous peoples in developing a funding model, in particular the Permanent
Forum.

37. The Delegation of Brazil fully supported the GRULAC statement and given that the
issues discussed directly affedtlocal and indigenous communities it was not only of utmost
importance but a priority that their presence be made possible in the Committee. The
Delegation stated that indigenous representatives had in the past taken part in their
delegations, but due@tack of funds it was not always possible to accommodate them; hence
additional funds should be made available to ensure the participation of these communities in
the Committee.

38. The Delegation of Mexico supported the GRULAC statement an@éddhat Group B’s
proposal contained important information. The Delegation stressed the important element of
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facilitating the participation of the Permanent Forum on indigenous issues in the future work
of the Committee, and stated that Mexico had alyesugpported this. The Delegation felt that

it was also important to have transparent mechanisms with regard to the choice of indigenous
representatives and of those that would be included in government delegations. The
Delegation believed that the propd®f Group B of submitting a modalities measures

package for the participation of indigenous representatives at the same time as the revision of
the Committee’s mandate would grant sufficient time to ensure that the participation of
indigenous peoples scussed and included in the Program and Budget for the biennium
2004 — 2005. However this did not preclude having indigenous representatives participating
in meetings in 2003. The Delegation also believed that the next session of the Committee
might the last one, and even if progress had been made, there was a need for a specific
mandate which would contain elements for the selection and financing for the participation of
indigenous representatives. The Delegation stated that Group B'’s posture atsuldee

implicitly include the agreement that the mandate of the Committee be renewed.

39. The Delegation of Denmark introduced the representative of the Greenland Home Rule
Government, a member of the Board of Trustees of the United Nation’sntaoFund for
Indigenous Populations. The representative, as a member of the Delegation, provided
technical information on the United Nation’s Voluntary Fund and spoke of the mandate and
the administration of the funds.

40. The Delegation of Sath Africa supported the active participation of indigenous peoples
at the Committee’s sessions, however it believed it was further down the chain that this matter
was important. The Delegation felt that there seemed to be something missing from most of
the inputs and statements made by Member States thus far, or perhaps the matter had been
taken for granted. It was good to be thinking about the participation and the funding of
indigenous peoples for the work of the Committee. However, this matter shoujdst be
addressed at this level. The Delegation believed that participation of indigenous peoples and
the related funding started in the respective Member State. The Delegation stated that this
should not be a form of tokenism. Their participatgirould be seen in the context of the

whole discussion of TK. In fact, the Delegation felt that it would be interesting to know what
the inputs of indigenous peoples had been in all the statements that have been made here. The
Delegation suspected thaettie was very little input and in some cases none in the statements.
Documents WIPO/GRTKF/IC/4/12, paragraph 7 and WIPO/GRTKF/IC/4/4 list workshops
that were WIPO related that had been organized. However, the question was, what were
Member States doing Wi respect to TK in their respective countries and what was the extent
of their involvement of the indigenous peoples, irrespective of how they were defined. The
Delegation stated that in South Africa “indigenous peoples” were defined very broadly and
wasvery inclusive in terms of the Indigenous Knowledge Systems Program. The Delegation
was of the view that the participation and the funding of indigenous peoples should be a
reflection of what was done in the delegations respective countries. The Detegaid that

work on TK in South Africa had increased over the past two years.

41. The Delegation of the Russian Federation joined those delegations in supporting the
participation of local and indigenous communities as their contributions wenddre the
effectiveness of the Committee’s work, especially as the Committee was discussing such
documents as the toolkit for TK. Hence, the opinions from these communities concerning
decisions to be taken on these documents should be taken into ac¥ditimtregard to

proposals regarding funding, the Delegation was not in a position to make comments at this
juncture.
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42. The Delegation of China supported the proposal regarding the participation of local and
indigenous communities and the maasms of the participation. The Delegation felt that
consideration should be given to the definition of indigenous and local communities when
selecting the participants, and that the participants selected should be compiled in a list for the
Member State to consider.

43. The representative of the United Nations Permanent Forum on Indigenous Issues
mentioned his prior participation in the roundtable held by WIPO on Intellectual Property and
Traditional Knowledge of Indigenous Peoples where @ remarked, on behalf of the

Maskwachis Cree in the Treaty 6 Territory, how important direct and meaningful participation
of indigenous peoples was for them. The representative called for respect of their traditional
protocols when accessing the TK of igdnous peoples and added that IP and TK was of

great interest to the peoples of the Cree Nation. The representative stated that there was much
interest expressed on the work of WIPO and of the Committee at the first session of the

United Nations Permanéf/orum on Indigenous Issues. The representative expressed its
desire to work together with the Committee and was encouraged by paragraph 12 on page 4 of
document WIPO/GRTKF/IC/4/12, which referred to the need for enhanced cooperation with
the United Natbns Permanent Forum on Indigenous Issues. The representative welcomed the
proposed partnership between the United Nations Permanent Forum on Indigenous Issues and
WIPO and believed that it could work together on this important area of IP and genetic
resouces, TK and folklore through enhanced cooperation. The representative added that for
participation of Indigenous Peoples, it was essential and critical that financial assistance be
provided to ensure attendance not only of the members of the Unitedidd@&&rmanent

Forum on Indigenous Issues but also for local and indigenous communities’ representatives.
The representative subsequently affirmed that the participation of Indigenous peoples should
include full and meaningful participation, should be efieet and should be as full

participants and not only as observers.

44. The representative of SCBD stated that the SCBD placed great importance on the
participation of indigenous and local communities, particularly women, in their discussions.
It added that the Conference of the Parties (COP) recommended that indigenous and local
communities’ participation within the work of the Convention on Biological Diversity was
important. The representative stated that to ensure indigenous participatio®@khbad
decided to include indigenous and local communities within the discussions of the
Convention on Biological Diversity at various levels. It added that one level was to have
indigenous and local communities invited to attend meetings held und@attnvention on
Biological Diversity either as part of government delegations or funded by government
agencies, or to participate on expert panels. It added that at the sixth Conference of the
Parties, governments and parties were invited to support tiieipation of indigenous and
local communities in advising the Conference of the Parties in the implementation of
Article 8(j). The representative stated that it also involved indigenous and local communities
as cochairs to subwvorking groups. The rapsentative concluded that the participation issue
was important and was still ongoing.

45. The representative of IPBN stated that there were many international and national
initiatives on IP and TK, where the need for indigenous and local contrasiparticipation

had been stressed. It added that participation of local and indigenous communities were still
an issue in many international processes. The representative added that since indigenous
peoples were minority stakeholders in these praegsBEK and innovations are stilled viewed

in terms of the concepts and practices of filmdigenous peoples. This, the representative

added, was the reason why views on the issues differed and stated that this difference in views
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continued to intensify cdhict and limited the scope of discussions. It added that the
meaningful participation of local and indigenous communities was crucial, as the ongoing
work of the Committee would influence the policy and legal framework of recognition and
protection of TK The representative added that appropriate laws and polices on the
protection of TK can only be developed if the rights holders were in the center of the process.
It added that capacity building was essential, including national and regional consigltatio

The representative recommended that: (i) the participation of indigenous and local
communities should also include the participation of Indigenous Peoples and experts in the
analysis of papers and reports being produced; (ii) participation shoddldstantive and
facilitated; (iii) that the selection of participants should be based on Indigenous Peoples
mechanisms; and (iv) that a specialized unit of TK and IP be established staffed by an
Indigenous Person following the model of the Secretafihh® Convention on Biological
Diversity. The representative added that it supported the proposal made by the Delegation of
Venezuela.

46. The representative of First Peoples Worldwide, also intervening on behalf of the
American Indian Law Alliace, stated that, with regard to the mechanisms for facilitating the
involvement of Indigenous Peoples, she supported the suggestion of direct financial support
for the participation of indigneous and local communities in the Committee. The
representativeecognized the efforts made by the Committee inviting the expert members of
the United Nations Permanent Forum on Indigenous Issues to the sessions of the Committee
but suggested that consideration also be given to the funding of additional expert mefmbers
the United Nations Permanent Forum on Indigenous Issues to attend the Committee. The
representative further suggested that a close working relationship be established with the
United Nations Working Group on the Rights of Indigenous Populations.r@presentative
congratulated the Committee for recognizing the need to hold regional consultations and
meetings and encouraged participation of Indigenous Peoples. The representative concluded
that it supported all initiatives for the full and effectivanicipation of Indigenous Peoples in

all aspects of the work of the Committee.

47. The representative of FAIRA stated that TK was recently considered an aspect of title to
land in Australia. In Australia, TK must be proved as a basis for reitiogrof native title of
Indigenous people. The representative referred to the r&@eta Yortacase, under the

Native Titles Act, in which the High Court ruled that the TK of the indigenous peoples was

not sufficient to give them the title to the clagd land. The representative also referred to the
Rosecase in which he indicated the court ruled that TK owners had lost their association to
the land as they did not continue with their ceremonies on the land in the most recent
twenty-year period, wherhiey were excluded from the land, and subsequently had lost their
claim to native title. The representative added that the court in the Rose case did not find
sufficient proof that the elders were passing the law onto the younger generation. The
represerdtive stated that the work of the Committee was important to them also from the
point of view of as landholders, and the relationship between TK and the basis of claims to
native title in land. The representative believed that Member States did noteeptiesse

needs at the meetings and that individuals with these concerns should be the ones to present
them. The representative welcomed the proposal of Group B for a study of the issue of
enhanced participation, and recommended that issue raised hirthparagraph of the

proposal be included in the document to be prepared by the Secretariat.

48. The representative of the Indian Movem@iipaj Amaruwelcomed the willingness of
Member States to support the effective participation of IndigeriRepples particularly in the
Committee and supported the mechanisms proposed by the Secretariat. It added that effective
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participation was important as work conducted by the Committee was an effort to correct
injustice and raise awareness of responsibilties. The representative stated that the Indigenous
Peoples have been the victims of the loss of TK and stated that it was crucial to have
participation of Indigenous Peoples, especially that of indigenous experts, in the Committee.
The representativeatied that he supported the creation of IP seminars at international,

national, and regional levels, but did not support participation of indigenous representatives in
government delegations. The representative stated that the Committee should propose the
participation of indigenous experts in the work of the Secretariat and that a permanent fund
should be established for the funding of indigenous participation

49. The representative of the Saami Council stated that until the Committee had &dequat
representation of the major stakeholders the outcomes of the Committee would not be relevant
to them until there be effective indigenous participation. The representative added that that
participation of indigenous and local communities would not sdbeleneficial to

Indigenous Peoples. The representative added that Indigenous Peoples have been the
custodians of TK and therefore could contribute to the protection, preservation, and the
development of TK to benefit all peoples. The representativencentded government
delegations, which had included indigenous representatives in their delegations to the
Committee and urged their continuation. It added that participation in government
delegations nor consultations on a regional level was sufficiemioktscal decisions were

made by the Committee. The representative urged that a fund for Indigenous Peoples’
participation be established without further delay and added that WIPO intensify its
cooperation with United Nations Permanent Forum on Indigenssues. The representative
stated that the funding issue should also include the facilitating of members of the United
Nations Permanent Forums on Indigenous Issues to participate in the Committee and other
relevant meetings. Mechanisms for selectibimndigenous representatives were known to the
Indigenous Peoples, it stated and referred to the example presented by the Delegation of
Denmark regarding the United Nations Voluntary Fund, as well as the possible selection
process by the United Nations Renent Forum on Indigenous Issues. The representative
concluded that at the next session of the Committee, the Secretariat should present several
different mechanisms for the process of selection.

50. The representative for INADEV commended P on its efforts made to ascertain the
needs and expectations of TK holders through

factfinding missions, national and regional meetings. The representative stated that the real
problem was the failure of international IP poliayaking bodies to reflé@and meet the

concerns of Indigenous Peoples. The representative noted that the danger occasioned by this
development was that legitimate concerns of Indigenous Peoples were systematically being
ignored by norindigenous groups who lacked an understagdihindigenous concepts, or

were reluctant to address them for fear of offending certain vested interests. The
representative urged the Committee to take up issues that were more comprehensive and
holistic in outlook and added that the involvement ofigfehous Peoples would be a step

towards dealing with these issues. The representative emphasized that the physical presence
of indigenous representatives would not be sufficient if they were not able to influence the
agenda in a meaningful manner. Thpnesentative recommended that in addition to regular
consultation with indigenous groups, the Committee make available to Member States,
unedited documents prepared on issues raised by the indigenous groups and that time be
allocated on the Committee's angla for adequate response from Member States on those
issues. The inclusion of such documents and issues would be useful as they would serve to
create political pressure for member states to respond to. According to the representative, the
Committee woud be more likely to respond to indigenous concerns if the members of the
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government delegations felt they would be held accountable for their responses at the sessions
of the Committee.

51. The representative of ICC welcomed the proposal of GBu@he added that the Inuit
Circumpolar Conference themselves could not effectively participate as they too were without
adequate resources. The representative expressed concern at the influence-teabwealéed
non-governmental organizations may leaan the Committee. The representative added that

for equal presence, equal availability of resources were necessary. The representative
encouraged the Committee to include working papers and positions gjoa@rnmental
organizations. It added thatdfCommittee should also encourage the WTO Council on
TradeRelated Aspects of Intellectual Property Rights (TRIPS) to include participation of
Indigenous peoples in its meetings.

52. The representative of AAC, on behalf of the Assembly of Firatibhs (AFN) and the
MétisNational Council (MNC), recognized the efforts of the Delegation of Canada in

providing assistance to indigenous organizations to attend the fourth session of the Committee
as well as their efforts to begin dialogues with theig@hous Peoples of Canada. The
representative recognized the efforts of the Secretariat in providing briefing to non
governmental organizations and encouraged the continuation of similar briefings in future
sessions. The representative highlighted thedrte provide indigenous communities with

support to ensure that they stay informed of the issues and activities on an ongoing basis. The
representative added that for consultations to be meaningful, and for effective participation,
indigenous communitiesiust have the ability to be fully informed of the issues under
consideration by the Committee. The representative expressed support for theBGroup
proposal, especially paragraph 3, and for the suggestions made by the representative of SCBD
and the Unitd Nation’s Permanent Forum on Indigenous Issues.

53. The Chair outlined a draft proposal on this issue, sought the Committee’s views, and
requested the Secretariat to advise on the questions raised.

54. The Secretariat indicated th&iet WIPO Program and Budget for 2004 to 2005 was
currently being prepared. The draft Program and Budget would be discussed by the Program
and Budget Committee in Aprd003, and thereafter by the General Assembly of WIPO in
September 2003. The Secretagtdted that due to the lack of key decisions that had to be
made on this issues as well as concerning the future work of the Committee, draft proposals
will be made for the 2004/2005 biennium Program and Budget, which will be subject to the
decisions oflhe General Assembly of 2003. This would also affect recommendations on
future of the Committee and recommendations of funding of the patrticipation of Indigenous
Peoples. The Secretariat stated that, if the Committee requested, it would prepare an options
paper for next session of the Committee taking into account all comments provided.

55. The Delegation of Mexico stated that it did not oppose anything in the proposed
conclusions but sought information on whether the envisaged allocationgdoe 8essions

of the Committee beyond 2003, including possible funding for Indigenous participation, in the
WIPO Program and Budget for 20@%, as had been referred to by the Secretariat, should not
be included in the Chair’s conclusions. The Chair stakat what had been stated by the
Secretariat would appear in the Report and it was not necessary to include it in the Chair’s
conclusions. This would also preserve the appropriate role of the Secretariat in this matter.

56. The Delegation of Mrocco appreciated the conclusions reached by the Chair, adding
two comments: first, cooperation and coordination with all the Member States in taking any
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decisions was important; and, second, the Delegation expected the document that would be
prepareddr the fifth session should be made available in all three working languages.

57. The Delegation of France supported the request of Morocco that the documents be
available in all three languages by mid April. While the Delegation had beerecaibge
until now, it wished that a greater effort be made in this regard in the future.

58. The Secretariat stated that it would endeavor to make the document available in all three
languages by mid April 2003, some three months prior to the Committee’s fifth session, but
noted that the report would require a great deal of preparation, including a survey of practices
in other UN and intergovernmental bodies.

59. The representative of the Inuit Circumpolar Conference (ICC) made a €tateiso on
behalf of ATSIC, FAIRA, the Indian Movemeftupaj Amarythe Assembly of First Nations,

the AAC, the Saami Council, the Permanent Forum on Indigenous Issues, and the
International Organization of Indigenous Research and Development. Fiaskdlithon to a
Voluntary Fund, financial assistance should be provided from within WIPO resources and
that this should be built into the next budgetary process. Second, Indigenous people ought to
be given the opportunity to participate in an effective marn other related forums. Third,

the ongoing work of WIPO would be best established by establishing working groups dealing
with specific issues. Fourth, the Indigenous caucus was disturbed to have learned that the
WIPO General Assembly had at its mestent session failed to act in accordance with the
recommendation of the Intergovernmental Committee to provide funding for Indigenous
participation. Fifth, the Committee should intensify its cooperation with the Permanent

Forum on Indigenous Issues, andPO was urged to facilitate the participation of the Forum

in the Committee’s meetings and other relevant meetings. Finally, it was suggested that one
or more concrete proposals on how such a fund could be administered should be presented to
the Commitee at its fifth session.

Conclusions

60. On the basis of the draft proposal, the Chair submitted, and the Committee
adopted, the following conclusions:

()  There was unanimous support for directly involving as much as possible
representativesf indigenous and local communities in the work of the
Intergovernmental Committee.

(i) A number of Delegations expressed support for WIPO directly financing a
certain number of representatives of such communities. There was, however, no
consensus in th issue and there was a strong need expressed to clarify the modalities in
this context.

(i)  As regards suitable mechanisms for facilitating the involvement of
representatives of such communities, the Intergovernmental Committee:

- encouraged Member &es to include such representatives in their national
delegations;

- endorsed and encouraged the other measures in this respect indicated in paragraph
13 of document WIPO/GRTKF/IC/4/12; and
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- requested the Secretariat to prepare by-fdil for the Commitee’s fifth session,
a report that outlines a range of options for facilitating a more formalised
participation of indigenous and local communities, and indications of modalities on
how these options could be implemented by the Committee.

That report shold include information on the practice of other United Nations and
relevant intergovernmental organizations in facilitating the participation of non
governmental organizations, including the modalities of selection, accreditation and
application of fundig, if applicable. On the basis of such information about practices
in other organizations and on the basis of the Secretariat’'s own independent analysis,
the report should present a range of detailed possible options available to the
Committee. These dns should include:

- an analysis and update of the list of measures included in paragraph 13 of document
WIPO/GRTKF/IC/4/12;

- facilitating the participation of the United Nations Permanent Forum on Indigenous
Issues in the future work on the issuesltedth by the Committee;

- providing financial support for the participation of indigenous and local
communities; and

- atransparent mechanism to determine the number of participants, the process for
selecting those eligible under some funding process the capacity in which they
would participate.

This report should form part of the basis for the general discussions which are expected
to take place at the Committee’s fifth session on future work on the issues presently
dealt with by the Committee.

AGENDA ITEM 4: FOLKLORE

61. Atthe invitation of the Chair, the Secretariat introduced documents
WIPO/GRTKF/IC/4/3 and WIPO/GRTKF/IC/4/4, as well as the documents
WIPO/GRTKF/STUDY/1 and WIPO/GRTKF/STUDY/2, which contained case studies on the
legal protection of expressions of folklore or traditional cultural expressions. To provide
additional background information on this agenda item and to supplement the information
provided in document WIPO/GRTKF/IC/4/3, an informal series of presentatiomational

and regional experience with the legal protection of folklore was organized in conjunction
with this session of the Committee. Information was presented by the delegations of New
Zealand, Nigeria, Panama, Tunisia, the Russian Federation anepifesentative of the
Secretariat of the Pacific Community. This material is available in documents
WIPO/GRTKF/IC/4/INF/2 to 5.

62. The Delegation of Algeria, speaking on behalf of the African Group, recalled the

African Group’s initial positimm on the protection of folklore, which was th&uii generis

systems should be used for folklore protection. He expressed particular interest in the
implementation of these systems, and requested that the Secretariat should examine systems
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of IP registratbn to see how they could be used to ensure protection of traditional cultural
expressions. The African Group recommended that WIPO and UNESCO should update the
Model Provisions for National Laws on the Protection of Expressions of Folklore. The Group
also favored the establishment of a detailed mechanism on folklore protection, including
dispute settlement and a broadening of protection for audiovisual expressions of traditional
culture. The Delegation recommended that WIPO enhance its legal and téessistance

for protection of traditional cultural expressions and that regional and subregional cooperation
be enhanced with the support of WIPO.

63. The Delegation of Brazil explained there was currently no formal legal protection for
folklore in Brazil. A presidential decree, however, had been issued in 2000, which created a
register of cultural goods of immaterial heritage and the national immaterial heritage program.
The decree did not establish rights or obligations, but provided farett@gnition, description

and collection of cultural goods. Governmental bodies and NGOs had consulted in
preparation for the present meeting and agreed that IPRs were not appropriate for the
protection of folklore. The Delegation noted that copyrigrgteyns had several features

which limited their application to folklore Copyright normally required that a specific author

be identified, but the notion of authorship was problematic in many traditional societies, it had
a limited term of protection and amy folklore expressions important to cultural identity
warranted permanent protection, and it normally required that protected works be fixed but
many folkloric expressions were not fixed.

64. The Delegation of China stated that document WIPOT&R/IC/4/3 could be a guide

for legislation in Member States and a basis for WIPO to develop a practical guide on how to
protect traditional cultural expressions. China believed that the diversity in legislative
experiences in the area of folklore refledtvarious factors, such as cultural traditions,

religious beliefs, economic development and the legislative traditions unique to each country.
The scope and means of protection had been the products of choices made according to each
country’s situation.The 1982 model law established by WIPO and UNESCO was still of
guiding significance fosui generigrotection. New communication technologies, however,
might affect uses of folklore and this warranted modification of the model law. AGicde
China’scopyright law, established in 1991, required the State Council to establish regulations
for the protection of folklore expressions. In 1997, the Chinese Copyright Office drafted
regulations on protection of folklore expressions. Comments on the remgdiad been

collected and were being considered by the Copyright Office, which was preparing to submit
the regulations to the Legal Affairs Office of the State Council for inclusion in the 2003
legislation program.

65. The Delegation of Venezuektated that the debate on document WIPO/GRTKF/IC/4/3
could not be completed because it had not been circulated in all the official languages, and
appealed to the Secretariat to ensure that all documents be available in the appropriate
languages. The Degjation of Venezuela believed that it was essential to ceeatgeneris
forms of protection for all types of expressions of folklore. In addition, existing forms of
protection and the 1982 Model Provisions needed to be modified. Referring to document
WIPO/GRTKF/IC/4/4, the Delegation observed that legal and technical assistance was
referred to in paragraph and stated that it could not understand how this could be provided
without international and national norms, standards and models. The Delegfation
Venezuela also requested clarification of paragraph 7 of document WIPO/GRTKF/IC/4/4
(which referred to the protection of performances of expressions of folklore under the WIPO
Performances and Phonograms Treaty). It was important to understand hewedtdshelp
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Member States protect expressions of folklore because the Committee had already said these
provisions were inadequate. In paragr&obf the same document, budgetary and human
resource constraints on the Secretariat were mentioned, and thgafleh urged that in the
Program and Budget Committee, the Secretariat request an increase in the allocation of
resources. The Delegation requested that specific activities on folklore protection be designed
and implemented for the Latin American and iDaean Region.

66. The Delegation of the United States of America stated that it was particularly interested
in document WIPO/GRTKF/IC/4/3 which highlighted the diversity of subject matter known

as expressions of folklore and the diversity of wassed to protect them. The analysis in the
document underscored that “one size does not fit all” and called into question whether an
overarching solution was appropriate or effective to protect expressions of folklore. The
Delegation suggested that tdefinition of “expressions of folklore” was too narrow because

it left out categories such as religious expressions, foodways, costumes, and other traditional
practices. The Delegation noted that the kinds of breaches of confidentiality mentioned in
paragaph36(ix) would violate codes of ethics for scholarly societies and such violations
could result in professional censure. The Delegation offered the assistance of the American
Folklife Center of the Library of Congress to the International Bureau ildging legal
technical assistance.

67. The Delegation of Colombia stated that, in view of the difficulties that arose with the
protection of expressions of folklore under current copyright law, it seemed appropriate that
the work going on in théntergovernmental Committee should include evaluation and

analysis of the content of the protection introduced by the 1982 Model Provisions for National
Laws on the Protection of Expressions of Folklore against lllicit Exploitation and Other
Prejudicial Actions; such analysis should, in the Delegation’s opinion, result in an updating

of those provisions in the light of the studies being conducted within the Committee. The
Delegation of Colombia also drew attention to the importance to its country scuibject of
folklore, which was why there was so much pressure to take advantage of the present valuable
opportunity of working out practical international measures for the protection of expressions
of folklore in the framework of &ui generigegime basedn the protection that could be
afforded by the discipline of intellectual property.

68. The Delegation of the Russian Federation emphasized the need to clearly define the
subject matter of protection before deciding what kind of protectiomawige. Authentic

folklore was linked with local artistic activities and communities. The notion of “indigenous”
peoples was more linked to economic and political factors. Regional folklore was more
generalized and related to the totality of featured thade it different from other folklores.
Russian folklore, for instance had different features from Ukrainian folklore. Protection
meant more than legal protection; it also included moral aspects. In Russia, the Law on
Copyright and Related Rights, place since 1993, included all the basic principles of the
Berne Convention. A separate system for protecting expressions of folklore had not been
adopted. Copyright in Russia did not necessarily protect folklore. Copyright and related
rights providedorotection to some cases regarding performers, although court interpretations
of the Copyright Act had not yet been well developed. Russia had been rethinking its position
on TK and folklore.

69. The Delegation of the Islamic Republic of Iran@ained that the national law of Iran

on the protection of copyright was adopted in 1969 but that it did not define folklore or
provide adequate protection for expressions of folkloresuhgenerissystem would be
desirable to prevent unauthorized commoi@ exploitation of folklore by persons outside local
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communities. The Delegation indicated that the definition of folklore should not be limited to
the definition in the 1982 Model Provisions but should include all beliefs, technologies and
indigenousknowledge. Prohibited methods of use or exploitation should not be limited to
traditional copyright concepts of reproduction or communication to the public, but should also
include manufacture and marketing of cultural products based on folklore. Cshtarsl be
formed to represent all cultures and communities to manage their rights. Amendments to the
Iranian Industrial Property and Copyright laws have been under consideration since 2001 and
special attention had been paid to changes needed for ttexpom of folklore.

70. The Delegation of Bolivia explained that Bolivia was a multicultural Andean country

that valued its diverse folklore, TK and genetic resources. A 1922 Bolivian copyright law
contained a section relating to protectiorfalklore and traditional crafts but little actual
experience existed with attempts to extend this protection to folklore. A better system of
protection needed to be established that took both moral issues and time issues into account.
The Delegation coraded by stating that it wished to learn from the experiences of other
countries.

71. The Delegation of Canada indicated that the work of the Committee was important to
them. The Delegation pointed out that the Canadian Constitution recoghissdseparate
Aboriginal peoples, the Indians, the Inuit and the Metis, and that these three peoples
themselves were further characterized by a significant degree of diversity, spread out over a
vast geographical territory and continue to engage to varyaggees in traditional lifestyles

and practices. The Delegation indicated that Canada was also a multicultural society, adding
to the existing mosaic of Aboriginal traditions. It added that many of these new and old
immigrant communities also continuéalengage to varying degrees in the traditional

practices of their ancestors. The Delegation stated that Canada’s official policy was one of
support for multiculturalism and respect for cultural diversity, both that of its Aboriginal
communities and itsumerous immigrant communities, and that this experiment with cultural
diversity involved a struggle to balance between the protection and preservation of
expressions of culturetraditional or otherwise and that of being an open society which

thrives aml prospers on the free exchange of cultural experiences. The Delegation stated that
understanding and exploiting the full potential of intellectual property rights as one tool to
achieve the correct balance between creators and users of expressiomsrefvelll

contribute to Canada’s ongoing experiment. The Delegation added in particular that the
Committee’s work will help better understand the contribution that intellectual property rights
may make to the preservation of the cultural heritage of Calsaboriginal communities,
recognized as one of the most vulnerable collection of communities in Canada.

Delegation of Canada expressed appreciation for the opportunity to make written comments
on document WIPO/GRTKF/IC/4/3 and indicated it would em@age Canadian Aboriginal
Peoples to provide their views. The Delegation noted definitional complexity in the
document, and sometimes confusing use of phrases such as “traditional cultural expressions,”
“preexisting cultural heritage,” and “modern, eviolg cultural heritage.” The latter two

concepts might warrant expanded treatment as they were helpful in assessing the relative
usefulness of existing IPR systems and the needdbgeneriforms of protection. The
Delegation identified five policy thaes in WIPO/GRTKF/IC/4/3 that their preliminary
comments were focused on:

()  whether preexisting expressions of culture ought to receive some form of legal
protection;
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(i)  whether there should be protection for expressions of folklore when thewy are
the public domain;

(i) whether customary laws can or should be reconciled with existing IP laws;
(iv) what term of protection should be given for expressions of culture; and

(v) whether there should be protection for the “styles” of traddiazultural
expression.

The Delegation elaborated that traditional IP laws struck a balance between a public interest
in dissemination and some form of tirienited monopoly right. Protecting prexisting

cultural heritage would require a shift in tiraditional policy balance and might result in a
different balance between the goal of respecting and preserving cultural heritage and goals of
sharing, openness and cultural diversity. Some sacred heritages in the public domain might
warrant protection Wwile other forms of cultural heritage may not.

72. The Delegation of Japan expressed appreciation for the need to protect folklore as a
valuable product of wisdom. The Delegation noted that protection was available under IPRs
and also under dtural heritage legislation. The combination of protection under these two
systems was believed to provide a good degree of protection for expressions of folklore. It
would therefor be important to first identify specifically where this combination did n

provide protection. Then, Member States could consider whether or not creating additional
protection would be justified. The Delegation also indicated that performers of folklore
would enjoy some degree of protection under traditional copyright lastsctinform to the

Berne Convention. The Delegation expressed support for each country adopting systems
according to their needs.

73. The Delegation of Switzerland expressed support for the document
WIPO/GRTKF/IC/4/3 and specifically for the propsals in paragraph 125. With a view to
developing a model contractual clause in relation to expressions of folklore, as referred in
paragraph 127, it would be logical to adopt the same approach as was followed for genetic
resources, that is, first to to develop a collection of existing clauses before elaborating model
clauses in so as to take account of what was already in existence. The term “expressions of
folklore” should be clarified, particularly relative to TK. In addition, technical and legal
assstance needed to be made available to reinforce existing systems, as the Secretariat had
pointed out. The Delegation expressed support for finding acceptable systems for protecting
folklore.

74. The Delegation of India stated that because thgyiitem did not adequately protect the
custodians of TK and folklore, modern cultural and manufacturing industries could
commercially exploit culturalibased products without the permission of the communities
and without sharing the benefits. To enswrstjbenefitsharing, such cultural knowledge
must be documented, keeping in mind both defensive and positive prote&ingeneris
systems were appropriate because existing IPRs were not enough. India did not have
suigenerislegislation to protect fdllore but, the Delegation advised, was in the process of
developing it.

75. The Delegation of Ghana expressed particular appreciation for document
WIPO/GRTKF/IC/4/3, since the protection of expressions of folklore was an issue of
particular impetance to it, and it noted the examples of the misappropriation of Ghanaian
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folklore that were cited in the document. The Delegation welcomed the attention to folklore
being paid by the Committee which in its view was long overdue. Due to theawaitablity

of international protection, benefits from Ghana’s expressions of folklore were not enuring to
the benefit of indigenous Ghanaians. The Delegation, taking its cue from the statement made
by the European Commission, provided information on Ghanggroght law of 1985, which

vests expressions of folklore in the Republic of Ghana and protects them in perpetuity. A
National Folklore Board of Trustees can grant approval for uses of works of Ghanaian
folklore. In conclusion, the Delegation associateself with the statement made on behalf of

the African Group, and reaffirmed its commitment to work for harmonizing the protection of
expressions of folklore internationally.

76. The Delegation of Morocco expressed its appreciation for the gertimof the matters
discussed in document WIPO/GRTKF/IC/4/3 and for folklore being dealt with first by the
Committee. The Delegation stated it would submit further comments on the document before
the proposed deadline of March 31 2003. The Delegatidarated, as had been said by the
African Group at the third session, that existing IPRs offer protection for traeitased

creations of which the authors were known. But, in other circumstansesgenerisystem

was necessary in which the State wias tightsholder. It was necessary to understand better
how the registration systems (such as for marks and designs) could be adapted to better
protect expressions of folklore, and it was suggested that document WIPO/GRTKF/IC/4/3 be
left open for comment\een after March 312003. The development of new model provisions
for national laws using the 1982 Model Provisions as a starting point was very important for
the establishment of effective systems of national, regional and international protection. The
legattechnical assistance of WIPO was also crucial, the Delegation stated, as was studies on
the economic impact of the commercial exploitation of tangible and intangible expressions of
folklore, particularly artisanal products. In conclusion, the Ddiegestated that Morocco

was exploring the use of existing IPRs to protect expressions of folklore, such as copyright,
marks and industrial designs especially in the handicrafts sector.

77. The Delegation of Peru stated that WIPO should contthedine of study as reflected
in document WIPO/GRTKF/IC/4/3. Peru was considerirgyiagenerissystem for folklore
protection. The treatment of prior rights was a key issue to be resolved. The Delegation
stated that existing IPRs should be used wher@ossible.

78. The Delegation of Mexico stated that it would submit further comments on document
WIPO/GRTKF/IC/4/3 before the deadline. In the interim, certain key questions could be
identified, such as determining the identity of the rigiaislers. With reference to
paragrap48 of the document, there were examples of use of geographical indications to
protect expressions of folklore in Mexico, which the Delegation would provide fuller
information on in its written comments. In conclusjdhe Delegation stated that in the next
version of WIPO/GRTKF/IC/4/3 it would wish for more detail on the use of geographical
indications to protect expressions of folklore.

79. The Delegation of Guatemala endorsed the comments made by theabahegf

Mexico. It specifically referred to Article 14 of their Copyright and Neighboring Rights law
which stipulated that expressions of folklore were part of the cultural heritage of the country
and that it would be the subject of a specific legislatio

80. The Delegation of Egypt stated that the presentations made during the informal session
on national and regional experiences on the legal protection of expressions of folklore were of
great use for the Committee as a whole. They reve@ledbjective experiences of many
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communities who had tried to apply, amend, or legislate new laws to deal with the specific
problems being dealt with in the Committee. On the basis of document WIPO/GRTKF/IC/4/3
and the presentations (documents WIPO/GRTERNF/2 to 5), the Delegation stated that

there were two major challenges before the Committee. First, any discussion on the
protection of folklore and TK should be based on well researched information which could be
found in archives or databases whighre in accordance with the scientific information in the
area. Archives or databases were not established with a vague goal in mind but were
established to protect their content. The content of these archives was not exhaustive. The
Delegation statedhiat there was a need for these archives to remain open and for them to take
into account the specific characteristics of any particular community. The Delegation urged
Member States to establish such archives for without them it would be difficult ek gg@out

any kind of protection of expressions of folklore. Secondly, it was necessary to $ad a
generissystem, as any attempt that set out to separate the various works of folklore and fit
them into a preexisting framework would never work. The [2gation stated that doing so

could create additional problems which would be difficult to disentangle when to it came to
applying such a system. Referring to trademark law and the Paris Convention, the Delegation
stated that, as an example, trademarkeeha be registered to be protected. If a person

wished to register a trademark in respect of an expression of folklore, and found that the mark
had already been registered, the former registration could only be opposed within the time
period set out in trademark law. Existing rules were therefore not necessarily suitable. The
creations coming from all cultures were enormous and had contributed to human heritage at a
local and universal scale. The Delegation stated that there was a need to recodniee tha
community of mankind had its own specific characteristics and in order to preserve its

cultural contributions there was a need for a common understanding of these diverse
expressions of folklore. Hence there was a need to recognize this at tharadcadgional

levels to ensure that a culture’s tradition and heritage could be preserved for the further
development of any specific community and for the enrichment of the international
community. In conclusion, the Delegation stated that the Egypéigisiature, while it

recognized the important need for the protection of folklore \saiaggenerissystem, had set

out to protect folklore and TK without waiting for it to be protected through the work of an
intergovernmental forum and that was done vaa.82 of 2002 relating to the protection of

IP which had recently been published. The Delegation drew the Committee’s attention to
Chapter 3 of the Law, relating to Copyright and Related Rights. The Delegation stated that
Egypt had pursued a specific rhetlology for defining folklore which was in full conformity

with international definitions and it was not done not by an exhaustive list but by examples.

All forms, whether they were architectural or musical had been archived and the law protected
the right of the creator and stipulated that expressions of folklore were the common property
of the people. The law also stated that folklore needed to be promoted and protected. The
law would be published in the coming weeks.

81. The Delegation oftfte European Commission indicated that document
WIPO/GRTKF/IC/4/3 confirmed that diverse approaches had been adopted to protect
expressions of folklore with varying degrees of success and satisfaction for indigenous
communities. Considerable effort was ded on a national level to assist traditional
communities through access to legal and technical information. The Delegation confirmed
support by the European Commission for the work of the Committee in its attempts to find
balanced and effective solutioagreeable to all.

82. The representative of the Andean Community stated that the next version of document
WIPO/GRTKF/IC/4/3 should examine in greater detail the limitations inherent in the use of
existing IPRs. The representative supportedstaéement made by the Delegation of
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Colombia. There was a need to develop new model provisions for national laws based on
updating and revising the 1982 Model Provisions so as to include aspects not protected at
present. The indissoluble link betweentawal and biological diversity could be explored

further, as could the relation between folklore and technical TK. At the same time, the special
needs relating to folklore should receive attention, for whisluiegenerissystem was

necessary. The repm#tative stated that the distinction between traditional culture and new
expressions thereof, made in the document, was not clear to her.

83. The representative of OAPI stated that the document WIPO/GRTKF/IC/4/3 and the
other materials made avable by the Secretariat (such as the studies in document
WIPO/GRTKF/STUDY/2, prepared by Mdanke) were very useful resources. OAPI agreed
with the comments made by the delegation of Switzerland on paragraphs 125 and 127 of
document WIPO/GRTKF/IC/4/3. Ae representative stated that the Committee ought to
proceed with the two tasks not approvetut which had not been rejected as suahthe

third session, particularly the development of model provisions for national laws using the
1982 Model Provisios as a starting point. One could not rely solely on existing IPRs to
protect expressions of folklore, and, agreeing with the delegation of Japan, the representative
stated cultural heritage legislation was also important. OAPI therefore proposed that
following the conclusion of the commenting period for WIPO/GRTKF/IC/4/3, a draft of new
model provisions for national laws be developed. Collaboration with UNESCO was also
suggested. Finally, the representative stated that OAPI would consult with its M&tabes
and submit further comments on WIPO/GRTKF/IC/4/3 before March 31, 2003.

84. The League of Arab States stated that expressions of folklore were a valuable
expression of identity. A clear definition of expressions of folklore was neeBeadh

country had to collect and inventory its folklore, for which international cooperation was
necessary. The representative stated that it was important to underline the importance of the
protection of expressions of folklore, and to develop a methagolor both their

safeguarding and promotion. Finally, the representative supported the calls for documents to
be made available in Arabic.

85. The representative of ARIPO recalled that during the first session of the Committee,
ARIPO had inforned the Committee that its Council of Ministers recognized the need for
ARIPO to take initiatives on indigenous technologies and consequently mandated the
Secretariat of ARIPO to deal with the problem of protection of indigenous knowledge and
link its initiatives with those undertaken by WIPO through its active involvement in the
WIPO activities in the field. At its Eighth Session held in Mangochi, Malawi from August 25
to 29, 2002, the Council of Ministers extended ARIPO’s mandate to include copyright and
related rights. The Council further decided that the mandate of ARIPO on initiatives
regarding the protection of indigenous knowledge should be extended to cover TK, genetic
resources and folklore. The representative of ARIPO stated that it was oragisstbat it

joined other Delegations in endorsing the extension of the period within which member states
and organizations could submit comments to update the information contained in document
WIPO/GRTKF/IC/4/3. Referring to paragraphs 108 and 109 offimument, the

representative was of the opinion that the issue ofregjional and regional protection was
equally important and therefore should engage the attention of the Committee particularly in
relation to national treatment or reciprocity for prctiag foreign folkloric works. The
representative further considered that TK and biodiversity, especially in Africa, were
multicultural in nature and cut across national boundaries. Hence, it was important for the
WIPO Secretariat to collect informatiam national experiences and on existing-segional

and regional framework and arrangements for the benefit of the Committee. Issues such as
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utilization of folklore expressions which formed part of the national heritage of several
countries and dispute@chanisms should also be taken into account. The representative of
ARIPO concluded by associating itself with the statement made by the Delegation of Algeria
on behalf of the African group.

86. The representative of the Indian Movemé@&iipaj Amau stated that it spoke on behalf

of indigenous peoples of the Andean Community. It referred to the work of the Working
Group on the Draft Declaration on the Rights of Indigenous Peoples witiehalia was

waiting on specific opinions and proposals froine Committee before deciding on articles of

the draft declaration relevant to IPRs. It stated that Member States had not been specific as to
the protection of folklore, TK and cultural values and that indigenous peoples had had their
rights violated andhfringed and was awaiting for the application of@ generidaw,

international norms and standards, or the codification of international instruments. It added
that indigenous peoples recognized the need for a specific instrument and an international
legal framework which would be able to harmonize the international provisions, which

already existed on these issues. It added that it had suggested to the Working Group that it
draw up a legal instrument together with UNESCO, WIPO, and other internationa
organizations working in this area. It stated that there was a legal vacuum which was
damaging to expressions of folklore, traditions, languages and various other manifestations of
culture which were disappearing as they were left to be exploited batreof the market. It
added further that many countries had laws which could be used to protect TK, however, did
not apply them. It stated further that there were manifestations of cultures which needed to be
protected from the effects of globalization

87. The representative of the Saami Council expressed concerns regarding decisions by
WIPQO'’s Program and Budget Committee and General Assembly not to fund indigenous
participation in the work of the Committee and reiterated that the procestamasd until

there was satisfactory and effective participation of indigenous peoples. The representative
referred to footnote 4 of document WIPO/GRTKF/IC/4/3 and stated that the Saami Council
used the term “traditional cultural expressions,” as it feltthat the term better reflected what

the Committee was dealing with, and that it was a vital and inseparable part of indigenous
peoples’ cultures. The representative stated that the Saami Council supported ttnadkual
approach outlined in paragraph 10WIPO/GRTKF/IC/4/3, and agreed that there were
examples where existing IPR mechanism protected traditional cultural expressions, but added
that there were also examples where traditional IP mechanisms fell short of providing
protection and referred to magraph 22 of document WIPO/GRTKF/IC/2/9. It added that

these examples were in need of “defensive protection” as referred in paragraph 42(ii) of
document WIPO/GRTKF/IC/4/3. The representative stressed that the reason for traditional IP
rights not adequakg protecting traditional cultural expressions was the intrinsic connection
between such cultural expressions and the culture and the environment from which they
originated. It added further that it was often impossible to identify the individual creattors
traditional cultural expressions and that indigenous peoples regarded that a substantial part of
their traditional cultural expressions vested in the people collectively and often looked upon
themselves as custodians thereof. It added that culturdghbe of indigenous peoples were

both a collective and individual right, therefore the responsibility for its use and management
were borne by the people as a whole in accordance with their customary laws and traditions.
The representative stated thag¢ @@ouncil recognized that existing IP rights could be used to
protect collective traditional cultural expressions, it stressed that the fundamental difference
called for two different systems of protection. It added that traditional IP rights mechanisms
often did not provide the negative protection of indigenous cultural expressions as noted in
paragraphs 34 and 181 (iii) of document WIPO/GRTKF/IC/4/3. The representative referred
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to the workshop arranged for the Nordic countries in cooperation with thergment of
Sweden, where the Saami Council had described the misuse of the Saami traditional dress
which was the bearer of a number of signals and signified the identities of the wearer of the
dress. It added that traditional IP mechanisms failed toigeoprotection for the Saami dress
for mainly as the design was already in the public domain. The representative stated that an
adequate system of protection would only be provided byi@enerissystem of protection

as stated in paragraph 88 of docum@APO/GRTKF/IC/4/3. The representative of the

Saami Council urged the Member States to elaboratesam generissystem which addressed
the shortfalls of existing IP rights mechanisms, both on a national and an international level.
The representativeatied upon certain countries to reconsider their position as referred to in
paragraphs 90, 91 and footnote 61 of document WIPO/GRTKF/IC/4/3. It added that it was a
well established principle under international law for indigenous peoples not to have their
culture exploited and referred to Article 27 of the International Covenant on Civil and
Political Rights (ICCPR). In conclusion the representative stressed the importansaiof a
generissystem to comply with the customary laws of the relevant indigemp@oples. It

added that it did not understand why discussions on copyrights were not necessarily in
conflict with customary laws as mentioned in paragraphs 68 and 69 in document
WIPO/GRTKF/IC/4/3 and disagreed with the statement: “(s)eparate IP ruléséltional

and nontraditional creations may be difficult to sustain”, as mentioned in paragraph 104 of
document WIPO/GRTKF/IC/4/3, as it felt that it was an obligation under international law
specifically to recognize when a creation formed a partoihaigenous peoples culture.

88. The representative of the American Folklore Society (AFS) stated that formal IP
systems had important and widespread implications for the social, cultural, and economic well
being of individuals and groups. Theork of the Committee indicated a general concern for

the need to develop IP regimes that were just, accessible, and sensitive to all groups and
cultural forms. The representative recommended:

() that WIPO recognize that present IP regimes servedanly to protect

commercial interests and that current legal regimes were not designed to address
cultural interests or integrity therefore not necessarily sensitive to the content, processes
and holders of TK and folklore, and that WIPO should formulatatection systems

that address such issues as cultural integrity, rights of attribution, communal ownership
and recreation, and perpetual protection;

(i) that WIPO recognize the existence of multiple systems of law and customs in
human societies azirrent IP regimes constituted one system for protection of rights
and that customary and traditional systems also existed to protect cultural rights and
serve core cultural goals. It encouraged WIPO to formulate governmental and
intergovernmental proteon systems sensitive to the needs of both the cultural
communities and the individual bearers of TK and culture;

(i) that WIPO strive to develop protection regimes for TK and folklore which was
sensitive to the informal and formal protection regirdeseloped over time by

indigenous peoples and TK communities. It added that national or international regimes
should not usurp the legal and customary rights of control already developed by
indigenous peoples and TK communities;

(iv) that WIPO be cogizant of the potential negative consequences of global or
international regulatory mechanisms such as the development of a world patent system
on local systems;



WIPO/GRTKF/IC/4/15
page32

(v) that WIPO ensure continuity rights of traditional and customary uses of TK and
folklore by indigenous peoples and TK communities irrespective of national or
international IP assignation such as patents of rights; and

(vi) that WIPO support the communication of patent applications that include or were
based upon TK or folklore to apprapte indigenous peoples and TK communities.

The representative added that reliance on present systems of “prior art” or “prior knowledge”
does not provide sufficient awareness of either the TK bases, or the consequences, of patent
applications. With rgards to prior consent, benefit sharing, and compensation stated that the
rights of indigenous peoples and TK communities to their tangible and intangible resources
was a major global issue. In this context, the representative recommended that any new
medanisms that attempted to place a “value” on TK and folklore should include provisions
that recognized both tangible and intangible values; and that WIPO recognize that
compensation issues reflect procedures and criteria acceptable to indigenous pebpleés a
communities. It added that WIPO should support the development of systems and standards
to allow indigenous peoples and TK communities to negotiate directly the commercial use of
their TK and folklore; that doctrines covering “informed prior cornt$aould recognize the

core right of indigenous peoples and TK communities to grant, or not grant, free, prior and
informed consent; and that scholarly research of all kinds was essential to the increase of
human knowledge. The representative addedWi&O should advocate for responsible
scholarship consonant with the needs of indigenous peoples and TK communities. It added
that such research should be carried out in partnership with indigenous peoples and TK
communities, and it should be in accordanath institutional codes of ethics and

professional practice.

89. The representative of thdejlisof the Crimean Tatar People noted that there were two
basic approaches to culture in different societies, one was “one nation one culturb&and t
other was that societies were multicultural. The multicultural culture approach was more
productive for the protection of expressions of folklore than other kinds of IP protection for
indigenous people. The representative, referring to doculvérO/GRTKF/IC/4/3,

suggested that there was a need to formulate special concerns on the preservation of
indigenous culture where the state had the legal right to manage the use of their expressions of
folklore by another state, by foreign citizens or abroade Tdpresentative observed that
custodians, creators, and producers had no rights to manage their rights. This was not theory
as there were examples where state museums use and commercialize indigenous peoples
handicrafts and the proceeds were used fostate budget. However, those peoples who had
participated in the production of these folklore objects, did not share in the benefits and were
not given funds from the state budget for the preservation and further development of their
cultural heritage.lt was therefore important to include special provisions for involving
indigenous custodians and creators in the process of management and sharing of benefits
deriving from the use of their folklore. Special legal measures should also be established for
those expressions of folklore that are held by smaller indigenous groups within a state. The
Delegation also referred to geographical indications and suggested that where geographical
names of a region form or formed part of a peoples’ folklore, TK antlucail heritage, they

should be restored and protected.

90. The Secretariat provided information in response to the comments made on document
WIPO/GRTKF/IC/4/3, noting that further comments would be provided before the proposed
deadline of Marcl81, 2003, and where possible before Febrizgy2003. The study would
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maintain a multifaceted approach to the protection of traditional cultural expressions,
considering existing IPRs arsiii generigmeasures and systems. It was noted that
comprehensi protection for traditional cultural expressions would not be found only within

a copyright approach, and other systems of protection were included in the study. A number
of delegations had highlighted the importance of cultural heritage legislatiothahdon-

legal measures should also be taken into account (also discussed in WIPO/GRTKF/IC/3/10).
The offers of support and requests for letgdhnical cooperation program were noted for
follow up. The Secretariat clarified that WIPO/GRTKF/IC/4/4 was intended to suggest

that the protection of performers of expressions of folklore in the WPPT provided complete
protection for performed expressions of folklore, but that in surveying the usefulness of
existing IPRs, the WPPT should be taken into accolihie Secretariat clarified that national

and subregional workshops organized responded to the need expressed by governmental and
non-governmental stakeholders during the fatling missions in 1998 and 1999, and that

they now played a valuable role facilitating discussion of the Committee’s program of

issues at the national and stdgional levels and in further enhancing the participation of
Indigenous peoples and traditional communities in the overall work of the Committee.

Conclusions
91. Upon conclusion of the Chair and the Committee so decided, that:

(i) the comments received on document WIPO/GRTKF/IC/4/3 and the material
provided in the panel presentations on the legal protection of folklore would be taken
into account in future wrk on this issue;

(i)  further comments and observations on document WIPO/GRTKF/IC/4/3
should be sent to the Secretariat as soon as possible, and by March 31, 2003 at the
latest; and

(i) further updates to the report on technical cooperation comggtagal
protection of folkore, supplementing document WIPO/GRTFK/IC/4/4, would be
provided to the Committee at its fifth session.

92. Asregards the issues of updating the Model Provisions of 1982 and of an
internationalui generissystem forprotection of folklore, as referred to by several
Delegations, the Chair noted that at the third session there was no consensus about
engaging in such work at this point in time, primarily because Delegations felt that not
enough information was availabddout how national protection systems had worked.

The Chair suggested that no decision on these issues be take at this Session but that the
Committee should revert to the issues of legislative guidance in the form of model
provisions and of elements ofp@ssible internationaui generissystem for the

protection of folklore at its fifth session when an updated version of document
WIPO/GRTKF/IC/4/3 had been available for some time. The Committee so decided.

AGENDA ITEM 5: TRADITIONAL KNOWLEDGE
Intellectual property toolkit for TK documentation

93. Atthe invitation of the Chair, the Secretariat introduced document
WIPO/GRTKF/IC/4/5.
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94. The Delegation of Venezuela reported on a seminar on TK that had recently been
organized by théinistry of Science and Technology, the Ministry of Production and Trade,
the Intellectual Property Office and the Ministry of Foreign Affairs in the Venezuelan part of
the Amazon, and thanked WIPO for its active participation in this process. The Delegat
expressed concerned that many documentation processes appeared to concentrate on the
defensive protection of TK; yet this was only one way to protect TK. Some documentation
processes did not seek any, or any adequate, prior informed consent obthe#ge holders.
Accordingly, Venezuela considered that one effective way to preserve TK and associated
biodiversity was through the development of broad legal systems that would guarantee the
rights of indigenous peoples, Afld@merican communities and ¢éal communities, and would
include programs to improve their living standards, in line with Articles 120 and 124 of the
Venezuelan Constitution. Many indigenous communities were very concerned about the
issue of documentation of their TK, and Venezueld tieerefore started a process of
information meetings on this subject. Further, Venezuela preferred to maintain a cautious
position in relation to the dissemination of documented TK, in particular as to whether or not
such knowledge should be placed oe thorld wide web. Documentation should not under
any circumstances abolish the right of knowledge holders to submit complaints, or to require
compensation. The Delegation set out specific points for inclusion in the revised version of
document WIPO/GRTKHLC/4/5. 1t suggested two versions of the toolkit be prepared: a full
text version, and a shorter, simpler text containing-feal language that could be widely
distributed to the general public. The Delegation noted that it was not necessary told&fine
and that it would be sufficient for the toolkit to state the characteristic features of TK. It
sought clarification as to why both biological and genetic resources were mentioned in the
toolkit, since, to date, the Committee had concentrated its worenetic resources alone.

The Delegation said the toolkit should empower communities to decide for themselves
whether or not they wished to document their knowledge and, if so, the IP implications of
such documentation. Further, the Delegation hopatidther Regional Groups, such as
GRULAC, would be given the opportunity to circulate working documents to the Committee
for discussion, as had been done as a precedent by Asian Group in relation to document
WIPO/GRTKF/IC/4/14.

95. The Delegatia of Algeria, speaking on behalf of the African Group, reaffirmed the
position of that group that a mandatory, internatiosialgenerissystem should be established

to protect TK, which would use existing national experiences to identify the subject oftte

the sui generigrotection, the type of protection desired, and the rights to be granted. Such a
system would need to be flexible in order to take into account the inherent rights, practices
and customary protocols of TK and TK holders, and shoutttess both folklore and other
aspects of TK. Such a system could be used to fight against the misappropriation and misuse
of TK. The Delegation agreed with the view expressed by the Delegation of Venezuela that it
was not necessary to define TK in orderdevelop a legal system of protection for TK, and

that, at this stage, it would be sufficient to identify the characteristic features of TK. It
supported the drawing up of TK related documentation to be included in the minimum
documentation list of thBatent Cooperation Treaty (PCT), and supported the use of
databases of TK as a tool to supplemestiagenerissystem of protection. The Delegation
favored the use of the toolkit to manage the IP aspects of TK, including fixation, and stated
that such doolkit could be used to provide a basis fordepth discussion at the fifth session

of the Committee. The Delegation concluded by expressing its interest in the technical
proposal of the Asian Group as put forward in document WIPO/GRTKF/IC/4/14. Such a
proposal should be carefully considered as, taking into account the African cultural context,
the development of databases such as those already in existence in India and China could
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make a major contribution to the African region. It requested the dpvednt of enhanced
African technical expertise in this area and stated that the African group looked forward to
further consideration, at a national and regional level, of the proposals put forward by the
Secretariat, which clearly deserved careful consitien.

96. The Delegation of Peru noted that documentation of TK was a useful tool both for the
defensive and the positive protection of TK. However it should not constitute the granting of
rights. The toolkit made a valuable contribution e tprocess of documentation. Before

starting any documentation process, the prior informed consent of the TK holder(s) must, of
course, be obtained and steps must be taken to ensure the continued secrecy of TK that had
not previously been disclosed. Inycase, no knowledge should be disclosed unless the prior
informed consent of the TK holder(s) has been obtained, as was fully recognized in document
WIPO/GRTKF/IC/4/5. The Delegation concluded by highlighting the need for

on-going technical assistanbg WIPO in this area.

97. The Delegation of Mexico agreed with the draft outline of document
WIPO/GRTKF/IC/4/5, in particular with the clearly stated objectives of the toolkit, and the
explanation given of both the benefits and the drawback®oficthentation. Such

information would allow TK holders to make informed decisions prior to documentation of
their TK. However, the Delegation would also like the toolkit to address the options for TK
holders where their knowledge had already been publighigdut the prior informed consent

of the original TK holder(s). At present, Mexico was exploring the establishment of a
database of public domain TK to facilitate the work of patent examiners. It would be most
useful if the toolkit could analyze thigption, including its advantages and drawbacks. The
Delegation proposed that there be more information on the identification of stakeholders and
on community consultations, in particular information from other countries who had practical
experience in thiglifficult area, such as whether there should be a right of veto, or a right to
vote, in those cases where the same knowledge belonged to more than one community?
Further, in order to fully inform TK holders, the toolkit should state that, at presentyd¥

not protected in the international arena. The Delegation ended by saying that, having taken
part in the meeting of Megadiverse Countries in Cuzco, Peru, it interpreted the findings of the
meeting to mean that it was agreed that analytical work angriby@osal of initiatives

regarding the protection of genetic resources and TK would continue through the setting up of
anad hocgroup.

98. The Delegation of New Zealand stated that it supported the development of the toolkit,
and the suggesteauosultation process. It noted that the initiative would provide a valuable
and practical resource for indigenous and local communities, including Maori. Accordingly,
work on the toolkit, along with the Practical Guide on the Legal Protection of Tradition
Cultural Expressions, should be prioritized by the Secretariat. The completion of these
initiatives would also enhance the Committee’s upcoming report to the WIPO General
Assemblies.

99. The Delegation of the United States of America staked it supported the development

of the toolkit, since it could be expected to provide considerable information to TK holders
that might not be available elsewhere. Along with the Delegation of New Zealand, it would
encourage the Secretariat to give pitypto this program. With respect to the draft outline set
out in the Annex to document WIPO/GRTKF/IC/4/5, the Delegation strongly supported the
promotion of documentation of TK. It stated that, as the demonstrations given by the Tulalip
Tribe and the Diegations of China and India had shown at the third session of the

Committee, a database can help to preserve TK for the community itself, and can also help to
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establish prior art. The Delegation encouraged a revision of the Annex to share these positive
experiences. It also suggested that, given the experience of India, where much TK had
previously been disclosed in Sanskrit, a language not accessible to patent examiners or
scientists worldwide, the toolkit might address the issues of “previously uodmst! TK, as
opposed to TK that was merely “undisclosed”. The Delegation concluded that the revised
toolkit must remain balanced in its outlook, and emphasized that without documentation of
TK, professional researchers may have no means by which they deaide whether or not

to carry out research, and that it may be difficult for patent examiners to properly examine,
and where appropriate, reject patent applications based on TK.

100. The Delegation of Zambia began its intervention by thankitegSecretariat for

facilitating the participation of a Zambian traditional leader in the fourth session of the
Committee; namely, a senior chieftainess of the Basoli People of Zambian Lusaka province.
It stated that, since, in Africa, traditional leadéeaded to be the custodians of the type of TK
under discussion in the Committee, it hoped that other national delegations would give the
same opportunity to other traditional leaders in the future. The Delegation continued by
endorsing the interventionybAlgeria, on behalf of the African Group and affirming its belief
that existing systems of IP were not adequate to protect TK and that such protection could
only be properly afforded by the development of an internatisnagjenerissystem of
protectionfor TK. As to the toolkit itself, the Delegation stated that the need for an IP
management toolkit could not be ovemphasized. However, the Committee needed to better
identify the proposed beneficiaries of the toolkit and ensure that the toolkit wasoged

with the full participation of the custodians of TK, thereby ensuring their ownership of the
toolkit. The Delegation stated that the toolkit should be as-tremndly as possible. For
instance, the use of legal language should be discouragegdoasideration should be given

to translating the toolkit into relevant local languages. The Delegation concluded by
emphasizing that, in the future, traditional leaders must be given an opportunity to speak for
themselves at the Committee.

101. The Delegation of India noted that the proposed toolkit would demystify the issue of
documentation, in particular, the fact that documentation did not necessarily mean disclosure
of TK. Disclosure would depend upon the objectives behind the documenprtioass. The
Delegation stated that, in its view, the title of the toolkit should be extended to address not
only TK, but also associated biological and genetic resources. The Delegation proceeded to
make several specific points. As to format, this tespend upon the subject matter being
documented. The format for documentation of TK might be mainly textual, whereas the
format for documentation of associated biological and genetic resources may need to be a
mixture of text and graphics. As to langyg the Delegation emphasized that the toolkit

would need to be translated into local languages. As to classification, the Delegation noted
that although mention had already been made of the IPC Union, this was currently limited to
classification of tradional medicinal plants. However, all aspects of TK would need to be
classified in the future. As to ownership, in particular of associated biological and genetic
resources, there needed to be consideration in the toolkit of the fact that there maght be
overlap between nations or regions, which may lead to dispute in the future. Finally, the
Delegation noted that the toolkit needed to consider the issue of selective disclosure of TK,
and that the toolkit should be developed and disseminated via ansix¢ public outreach
program.

102. The Delegation of Canada reaffirmed its strong support for the development of the
toolkit, underscoring the caution with which many Member States and TK holders
approached the subject of documenting TK. Theichto document TK needed to be an
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informed one, and this initiative, if effectively implemented, would contribute significantly to
ensuring that TK holders were able to make more informed choices. However, as the
Secretariat pointed out in the documehg choice was not simply a binary one about whether
or not to but rather how to document TK, and to what use it would be put. Many Canadian
TK holders had expressed deep suspicion of the documentation process, seeing it as simply an
attempt to place THKn the public domain, where it could be more readily accessible for uses
which they might deem inappropriate. Focussing only on a very open and public form of
documentation, however, ran the risk of losing sight of the many benefits that more controlled
forms of documentation might provide to TK holders. The key, therefore as had been
expressed to the Delegation by Canadian Aboriginal communities was one of control: control
over the decision on whether to document TK; control over defining the objsativihe
community in pursuing documentation efforts (whether that was to make already publicly
available TK more widely available for use in prior art searches, or to secretly document the
often sacred knowledge of elders to prevent it from being lasbytrol over what kind of
information was documented (whether it be detailed TK about medicinal uses for various
genetic resources, or simply the names, contact information, and areas of knowledge of elders
in a given community); and finally, control overho accessed the final product and to what

use the knowledge would be put. In short, documentation could be a neutral tool at the
disposal of TK holders to pursue various objectives that they may define themselves, as long
as they were clear on the var®implications of doing so, in particular those related to IP.

That was why this initiative was so valuable, but that was also why it was critical that it be
implemented effectively, the Delegation stated. In addition to these general comments, the
Delegation had a number of specific comments largely dealing with accessibility. First, as the
toolkit was meant to be used by communities who might not always be familiar with IPRs, it
might be helpful to add to the toolkit’s outline a short introductory segtmeviewing the

origins and functions of IP law. Such a segment would give the toolkit some context and
perspectives for users, in particular TK holders. The Delegation also stressed the importance
of the toolkit remaining useiriendly for its intende audience. Furthermore, as the final text
was developed, a participatory approach should be followed to incorporate the experiential
learning of its pilot versions. It was also suggested that a short and less complex “users”
handbook be developed to cpltament the toolkit itself, which could be provided directly to

TK holders. The Delegation further requested the Secretariat to consider the simultaneous
development of a plan for the toolkit’s distribution such that the toolkit would be accessible to
allTK holders. More specifically, the Delegation was interested in seeing a concrete plan for
mechanisms which might facilitate delivery of the toolkit, including an identification of the
intended audience. On the final question of further consultatibesSecretariat was invited

to continue to consult with affected communities, including among others accredited NGO ad
hocobservers. The Delegation further requested that if another version of the toolkit was
distributed prior to the fifth session, thaa@ada be provided an opportunity to review it. In
closing, the Delegation stated that it looked forward to working with the Secretariat, with
other members of the Committee, and with Canada’s Canadian Aboriginal communities to
ensure that this initiativachieved its full potential.

103. The Delegation of Brazil advised of certain concerns expressed during internal
consultations held on document WIPO/GRTKF/IC/4/5. Certain indigenous, traditional and
local communities in Brazil might be interedtan commercializing their TK and preventing
others from using it, and in this case, databases might be an adequate tool, provided that PIC
was always respected and that the database did not facilitate biopiracy. However, there were
many communities whichad little contact with the globalized world and they might not be
interested in any commercialization or registration of their TK. They were not convinced that
databases both preserved their TK and prevented third parties from using it. The values of



WIPO/GRTKF/IC/4/15
page38

such groups were not marketiented. Therefore, in Brazil there was general skepticism

when discussing databases. The Delegation emphasized its position that, first, databases
should be a mechanism for declaring existing rights, not for constitutingstighcond, that
databases should be planned and managed primarily at the national level, and, third, that
Brazil acknowledged the usefulness of a discussion on the advantages and disadvantages of
using databases for defensive purposes. There was navagrekRowever, it was stated, that
databases were the most efficient way to prevent biopiracy or the misappropriation of TK
more generally. In this regard, Brazil and other developing countries had proposed in the
context of the Doha Development Round thatArticle 2703 of the WTO TRIPS Agreement

be amended. The proposal provided for a different approach to the prevention of
misappropriation based on CBD principles, namely identification and disclosure of origin of
GR and associated TK, PIC and bensfiairing. In this regard, the Delegation did not agree
with the par. 4.2 of the Annex to the document, which suggested that databases would be the
most effective means of providing such protection. Finally, the Delegation joined Venezuela
in requesting d@rification on the use of the term biological resources as opposed to genetic
resources.

104. The Delegation of Argentina agreed with the objectives established by the Secretariat in
document WIPO/GRTKF/IC/4/5 and that it was not appropriate fmdd' K. The

Delegation requested clarification of the distinction, as referred to in paragraphs 6 and 7,
between TK documentation and entry of TK into the public domain. The Delegation stated
that IPRs acquired following registration were based uporlibaosure of the protected

subject matter. Therefore, if exclusive rights were to be granted and the TK was to be kept
confidential, third parties would not know what was in the public domain. They would not be
able to oppose applications for protectioNon-disclosure of the TK could be

disadvantageous.

105. The Delegation of the Republic of Korea stated that whatever might be the aims of TK
documentation, it was important to record TK in a tangible format. The Delegation fully
supported thelevelopment of a TK documentation toolkit, as well as a database toolkit as
suggested in WIPO/GRTKF/IC/4/5.

106. The Delegation of Australia welcomed the draft toolkit and looked forward to the
outcome of further consultations to be undertaketh r@inements to the proposed toolkit
which would result. The Delegation stated that preliminary discussion with Indigenous
representatives in Australia had highlighted the belief that the toolkit would be a useful
vehicle to take forward domestic consailons and provide a framework for subsequent
contributions to the international debate on TK. Australia therefore maintained its strong
support for the further development of the toolkit.

107. The Delegation of Switzerland stated that the proposed structure of the toolkit appeared
very useful. The Delegation stressed the importance of continuing close cooperation with
concerned stakeholders, especially indigenous and local communities. The final version of
the toolkit would be an excellent bador the development of a collection of TK. Finally, the
Delegation stated that it would be pleased to see the toolkit finalized at the next session of the
Committee.

108. The Delegation of Panama affirmed, as other delegations had pointdatiatithe
document raised a wide range of questions for TK holders. The draft toolkit met the need for
a practical tool. The Delegation attached great importance to the future understanding on the
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document that public domain TK would be protected anditrettould rather have the effect
of positive protection.

109. The Delegation of Turkey stated that document WIPO/GRTKF/IC/4/5 was very
comprehensive. The Delegation stated that the document should encompass new systems of
protection and not onliPRs, taking into account the collectivity of TK. The toolkit should

not just be a technical guide, and it should constantly develop and evolve. TK documentation
systems should be under State control. With respect to the current draft of the tbeliat, t

was room for simplification and the addition of more information. The proposal by Zambia

for the toolkit to be available in national languages was supported. It was important to know
how TK could be accessed, and who had authority to grant accgss;ially with respect to
confidential TK. It was also important to know when disclosure was possible. TK should be
carefully documented taking into account circumstances in each country. The Delegation
shared the view of a number of countries calliog & sui generissystem and for the

observance of PIC. The Delegation added that there is a clear need for a Clearing House
Mechanism for the global information exchange orrdated TK issues. Thus, it invited the
Secretariat to search for possibilgief establishing such a mechanism under WIPO. It also
identified the need for an outeach program, as proposed by the Delegation of India, as a key
factor for information gathering and proposed that it should be discussed at the next session of
the Comnittee. Finally, the Delegation noted that a Roster of Experts was an important tool
that could be of help to developing countries and proposed that the Secretariat should examine
possibilities of developing such a list of experts.

110. The Delegé#on of the Russian Federation stated that the draft toolkit was a good basis,
but that the provisions on it objectives and recommendations on the different options needed
to be convincing. The document reflects rather fully the problems which the Tkesld

might have when making decisions regarding the forms of TK protection. The efficiency of
the Toolkit use will depend on the extent to which the principles of the Toolkit are clearly and
comprehensively exposed, especially regarding the targets ofragting. It concerns also

the options of TK protection.

111. The Delegation of Kenya supported the statement made by the African Group in support
of the toolkit. The toolkit was a good step towards ensuring that the patenting process would
no longer interfere negatively with the practice of TK.

112. The Delegation of Japan stated that it was very important for TK holders to know the
meaning of TK documentation as this would enable them to understand that the existing IP
system was suiifiently working for the protection of their rights from third parties by making
full use of it. To this end, the Delegation welcomed the toolkit. The Delegation strongly
supported this project and encouraged the Secretariat to develop the draft ezt on the
following points. The toolkit should be operative, functional and workable taking into
account the user’s needs. It should also be simple andftisedly. The Delegation

suggested using illustrations or animation to facilitate understgraf the toolkit, although

this should be done within budgetary restrictions. Finally, the making available of the toolkit
on the website and the receiving of comments from actual users and stakeholders was
supported.

113. The Delegation of Sah Africa welcomed the draft toolkit, noting that the use of
indigenous languages was central, as had been pointed out by Zambia, Turkey and India and
many others, and Member States would need to play a role in this regard. In order for
community member® be able to carefully consider all the options and be aware of all
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relevant developments, extensive awareness raising campaigns for communities should be
undertaken by Member States. Not all States used the term “traditional knowledge,” and this
shouldbe taken into account. The characteristics of TK could be included in the toolkit. The
Delegation noted that the toolkit referred to codes of conduct and ethical guidelines, which
were important in the absence of national legislation to guide both Téensland

researchers. TK holders were at their most vulnerable at the point of documentation and
therefore particular caution was needed at that time. The Delegation of South Africa agreed
with the statement by Zambia regarding the importance of trawitileaders, and added
traditional healers, weavers, beadwork people and others. Finally, the Delegation supported
the African Group’s statement.

114. The representative of ARIPO advised that ARIPO’s Council of Ministers had resolved
that ARIPO $ould carry out a study on the feasibility of establishing, in cooperation with its
Member States, a TK database. This decision was in line with the African Group’s position
paper submitted to the third session of the Committee, and the representativeuszecl

portions of that paper dealing with TK documentation. The objective of the ARIPO sub
regional database was to establish TK documentation as a searchable prior art tool for the
substantive examination of industrial property titles. ARIPO wasllirsfipport of the
development of the toolkit and hoped it would provide the necessary recommendations on the
risks and safeguards relevant to TK documentation. The representative stated that ARIPO
would be willing to use the pilot version of the toolkit as a test case in the development of its
database. In order for all stakeholders to be involved in the development of the pilot version,
regional consultations and awareness raising should be pursued, and ARIPO would be willing
to cooperate with WIPO in @se activities. ARIPO supported the preparation of the draft
database toolkit proposed in document WIPO/GRTKF/IC/4/5. In order to integrate TK
documentation into existing search tools and facilitate electronic exchange and dissemination
of standardized @cumentation, it was necessary for WIPO to speed up work on the TK
resource classification. ARIPO was hopeful that the development of databases and registries
would not serve as an obstacle to the possible development of an internationally Eaiding
gererissystem. ARIPO also associated itself with the statement made on behalf of the

African group.

115. The representative of the Saami Council supported the preparation of a toolkit for TK
documentation. This should however take place in clesgeration with indigenous

peoples, and the representative requested clarification on how this cooperation could take
place. Second, she stated that the toolkit should make clear that IPRs were not the only rights
that indigenous peoples possessed wigard to their TK.

116. The representative of INADEV stated that the Committee's decision at its third session
not to discuss the possible adoption of a nesetting international instrument was regrettable,
and as a result discussions were baingrted to national level measures such as the
documentation toolkit. While national measures were useful, international and/or regional
measures were needed. Referring to the panel discussion that had followed the folklore
presentations, the represatite gave examples which demonstrated that without an effective
international system of protection, it was not possible for a country to protect its traditional
cultural expressions abroad using current IP treaties and approaches. As it appeared that it
would not be possible to adopt a binding international instrument in WIPO, INADEV
believed it appropriate that the issue of TK protection be referred to other forums such as the
WTO where the issue could be discussed as part of trade negotiations wsibutioe

countries of TK bargaining with user countries for the protection of TK on the basis of the
principle of reciprocity.



WIPO/GRTKF/IC/4/15
page4l

117. The representative of AAC, speaking also on behalf of the Assembly of First Nations,
the Inuit Circumpolar Conferenand theMétisNational Council, stressed the need for
regional capacity building frameworks for indigenous communities. The Committee was
urged to explore the skills and capacity that will be required by indigenous communities
effectively to use such aolkit. The representative also highlighted the need for the
recognition of customary law in TK protection. Finally, the WIPO Secretariat was
encouraged to follow up on its faihding mission and revisit Canada to meet with
indigenous groups.

118. The Secretariat informed the Committee that in developing a draft toolkit based on the
suggested outline, it would seek to follow the many comments that have been made on the
toolkit’s substance, structure and overall approach, and the processfimther

development. The toolkit would not deal in a definitive way with the definition of TK and the
role of customary law, since these were substantive issues being addressed separately by the
Committee and as a practical resource the toolkit woolkdoneempt this discussion, but it

would indicate the general characteristics of TK. The suggestion of having a brief version of
the toolkit was noted and had been foreshadowed in the draft before the Committee. The
Secretariat would do its utmost toregult widely on the draft in the preparation of the full

draft for the Committee’s next session. The support for a “database toolkit” was also noted,
and was relevant to the discussion of technical cooperation and coordination of TK databases,
for instan@ in the context of the Asian Group proposal in document WIPO/GRTKF/IC/4/14.

Conclusions

119. The Chair noted that the TK documentation toolkit was intended to be a practical
tool and not to replace other discussions on the legal protection pait&Kcommented
that there had been support for the development of a complementary database toolkit.
The Chair then drew the conclusions, which were agreed by the Committee, that:

(i) there was unanimous support for further work on this project, and some
delegations had mentioned it as a priority;

(i) the remarks made during the session would be taken into account in future
development of the draft toolkit;

(i) the Committee encouraged the Secretariat to have extensive consultations
with not only Menber States but also and particularly with TK custodians;

(iv) an updated document, in the form of a draft toolkit, would be prepared for
consideration by the Committee at its fifth session; and

(v) while the toolkit was an important project, it was not the sole important task

or only priority for the Committee.

Technical Proposals on Databases and Registries of Traditional Knowledge and
Biological/Genetic Resources

120. The Delegation of India, on behalf of the Asian Group, submitted antheented on a
document entitled “Technical Proposals on Databases and Registries of Traditional
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Knowledge and Biological/Genetic Resources” (WIPO/GRTKF/IC/4/14). The technical
specifications and standards for databases and registries were divided iatoatagories:

content and resource identification standards, technological standards and security standards.
These standards need additional work but complement the tool kit. The standards were
developed in a workshop attended by experts with experiencevelopment of TK

databases. Citing paragraph 3.2 on page 4 of the document, the Delegation highlighted the
need for technical aspects of databases to be considered in conjunction with related legal
questions such as relationships between databadeBrkaand the possibility of creating a
presumption of ownership on the part of TK owners.

121. The Delegation of Germany welcomed the document, but reserved its comments
because the document contained detailed proposals on which it had not dyggloatunity to
consult with its capital.

122. The Delegation of Venezuela thanked the Asian group for its initiative. The Delegation
also had not had an opportunity to consult with its capital on the subject document but did
take note of the dagnent. In general, the Delegation believed the subject document was
interesting and agreed with much of its contents. With regard to the Annex, the Delegation
urged that the concerns of traditional communities be considered with regard to the risks
asso@ted with databases. The Delegation asked what was meant in paragraph 3.1 by the
reference to creating a presumption of property or ownership. Recommendations contained in
paragraph 3.2 were supported by the Delegation of Venezuela. Working with FA\Gtlaer
organizations in this area was also supported. The Delegation expressed a need for
clarification of paragraph 111.1.3 of the subject document relative to the relationship between
databases on genetic resources, agriculture and food. The Deteglatostressed the need

for sound security standards. The Delegation requested additional information about WIPO
promoting an alternative dispute resolution (ADR) mechanism and requested additional
explanation on that topic.

123. The Delegatiorof Norway supported the Chairman’s preliminary conclusions and
expressed need for further studies of the subject document.

124. The Secretariat, in the response to the issue of ADR, raised by the Delegation of
Venezuela, observed that ADR proceeliwvere voluntary and consensual and did not create
any obligatory or compulsory jurisdiction. ADR is an alternative to litigation that may be
agreed to by the parties to a dispute. This voluntary mechanism is pertinent to the current
debate as it offera procedure and forum that is neutral in relation to jurisdiction, culture and
tradition. ADR also offers a single procedure and forum, which can be a significant
advantage in the context of a dispute over TK, which often involves multiple jurisdictions.
Moreover, the parties can control the nature and costs of proceedings. Dispute resolutions
panels may be formed which have expertise pertinent to the subject TK which would not
otherwise available.

Conclusions
125. The Chair concluded and tl@mmittee so decided that:
() The proposal of the Asian Group and the update on technical cooperation on

TK databases and the comments received were noted and would be taken into account
in future work;
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(i)  The Committee reaffirmed its agreement atliisd session that a
guestionnaire be prepared and disseminated on the policy objectives, functional
requirements and technical specifications of-fiedfated databases, in accordance with
the proposal in paragraph 112 of WIPO/GRTKF/IC/3/6; and

(i) Thisissue would remain on the agenda for the fifth session, including the
proposal of the Asian Group set out in paragraph 3.2 of document
WIPO/GRTKF/IC/4/14.

Existing Intellectual Property Protection of Traditional Knowledge

126. At the request othe Chair, the Secretariat introduced document WIPO/GRTKF/IC/4/7,
noting also the questionnaire, WIPO/GRTKF/IC/Q.1, which formed the basis of input to the
Secretariat on national experiences with existing means of IP protection of TK. It advised of
additonal material since received by the Secretariat.

127. The Delegation of Peru advised that on 10 August 2002, the Government of Peru had
published a new law (Law No. 7,811) that promoted respect for, and protection and
preservation of, the collegte knowledge of indigenous peoples related to biological
resources. The legislation also addressed the fair and equitable sharing of benefits associated
with this knowledge and sought to guarantee that such knowledge was only used with the
prior informedconsent of the relevant indigenous people. The Delegation noted that the
purpose behind this legislation was to avoid biopiracy and, in particular, the wrongful
granting of patents based on this knowledge. Under the legislation, the Government of Peru
would create three registers of TK to preserve and safeguard the collective knowledge of
indigenous populations, and would ensure that the Peruvian Competent National Authority
had a copy of one of these registers, which would enable it to defend thesistefe

indigenous peoples in relation to their collective knowledge. Under the legislation, a fund
would also be created to share and distribute the collective benefits derived from indigenous
knowledge. This fund would be administered, so far as wasiples by using the traditional
mechanisms of indigenous people. The Delegation further noted that the TK holders would
be able to grant licences to third parties and that it would be obligatory to register all such
contractual agreements with thestituto Nacional de Defensa de la Competencia y de la
Proteccion de la Propiedad IntelectudNDECOPI), the Competent Authority, who would
ensure that the licences were in accordance with Article 27 of the new legislation. There was
also provision under theenv legislation for dispute resolution procedures and sanctions for
infringement. The Delegation of Peru concluded by stating that it intended to have the new
legislation translated into both English and French for the fifth session of the Committee, and
offered to make a more detailed presentation on the new legislation to the Committee at its
fifth session.

128. The Delegation of the United States of America stated that it supported the compilation
of national experiences on the protection anelsgrvation of TK using existing IP laws,
especially since such a compilation could shed light on whether there was a real need for
international norm setting with respect to the protection of TK. It noted that where Member
States had domestic concerngdb seemed to be addressed at the national level, as had just
been described by the Delegation of Peru. Further, only one of the respondents to document
WIPO/GRTKF/IC/4/7 had indicated that it had in place some kindwfgeneridegal

protection for TK; none of the other respondents either had such protection in place, or
indicated that they planned to adopt such a system of TK protection. The Delegation
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therefore encouraged those delegations that had expressed an interest in the poksitive,
generisprotection of TK to complete document WIPO/GRTKF/IC/Q.1 as soon as possible,
and to share their national legislative experiences with the Committee.

129. The Delegation of Japan stated that document WIPO/GRTKF/IC/4/7 was an extremely
useful tool, since not only did it enable a comprehensive analysis of the extent to which
existing national systems of IP might be used to protect and preserve TK, but it was also a
fundamental step in the process of studying possibilities fostivgenerigrotecton of TK.

The Delegation therefore encouraged the fact finding task underlying documents
WIPO/GRTKF/IC/3/7 and WIPO/GRTKF/IC/4/7 be completed as soon as possible, and
recommended that document WIPO/GRTKF/IC/4/7 be updated for the fifth session of the
Committee.

Conclusions

130. The Chair concluded that the Committee had taken note of the contents of
document WIPO/GRTKF/IC/4/7 and of the statements made. He encouraged Member
States to continue to provide information to the Secretariat aboutiegelopments in

this area.

Elements of a sui generis system for the protection of TK

131. At the request of the Chair, the Secretariat introduced document WIPO/GRTKF/IC/4/8,
noting also document WIPO/GRTKF/IC/3/9.

132. The Delegation bAustralia stated that it strongly supported the preparation of a
composite technical study by the Secretariat for the fifth session of the Committee since this
would enable the Committee to have ardiepth look at the issues involved, in particular

those that would be highlighted by an analysis of the definitions of TK subject matter.

133. The Delegation of Norway stated that it agreed with document WIPO/GRTKF/IC/4/8,
with the following additional observations: some of the arguments for culiPgnitotection

systems could also be used to illustrate the need for TK protection; as the patent system did
not need a precise definition of invention, similarly there may be no need for a precise
definition of TK; if legal TK rights were to be establied, as with other IP rights, there must

also be some exceptions; IP protection of TK did not necessarily imply active
commercialization of TK; it could also be used as a measure against unauthorized
commercialization; and, finally, the holistic charaicof TK did not necessarily mean that
elements of TK could not enjoy a measure of IP protection. The Delegation supported the
preparation of a composite report and noted that, as part of this process, the Committee should
consider more closely the exteio which improved defensive measures for TK protection,

such as measures to improve searchable prior art and issues related to the disclosure of origin
of TK and genetic resources, might address the concerns that have led many to suggest the
developmenbf a new, positivesui generissystem for the protection of TK at the international
level. Work on such improved defensive measures was important, since even if there was
agreement as to the need for a posisuegenerissystem, such a system would takae to

develop, and effective systems of defensive protection had a role to play in the interim.
Further, if there was a need fosai generissystem of protection for TK at the international

level, then the Committee might need to consider whetheoiild be appropriate to have a
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single, unified system for TK protection across all sectors, or whether a dscgactor

analysis should be undertaken to develop sectorally spatifigenerissystems of TK

protection. The Delegation cited the developrinef sui generissystems to protect plant

varieties by a number of countries, and referred to the recently concluded International Treaty
on Plant Genetic Resources for Food and Agriculture. It noted that such systems might not be
appropriate for the ptection of traditional medicine, and concluded by stating that there

should be further analysis before an informed decision could be made as to the need for, and
possible form of, an internationalii generissystem for the protection of TK.

134. The Delegation of China stated that, in its view, existing national systems of IP already
provided a certain level of protection for TK at a national level. Nonetheless, each country
could also establish sui generissystem, with clear policy objectivethat was

complimentary to existing IP systems and that took into account the specific nature of the TK
in the relevant country. Such a national approach would need to-bedooated at an

international level to resolve certain common issues, for instameelation the protection of
crossborder TK. It was unclear whether such asui genaystem should be a single law

relating to both folklore and TK, or whether there should be separate legislation for each.
Ultimately it was a matter to be decidatithe national level to meet the specific needs of the
country concerned. The Delegation pointed out that laws that were too widely drafted may be
difficult to implement and would be weak laws, but went on to note that document
WIPO/GRTKF/IC/4/8 addresslemany of the specific issues that might need to be addressed

in relevant legislation, and could be used as a point of reference by countries wishing to draw
up national laws. In addition, national legislation should address the resolution of confiicts, i
particular where there may be a conflict betweeuagenerissystem and the existing IP

system. In conclusion, the Delegation of China noted that some countries had already enacted
laws relating to the protection and preservation of TK. It requettatisuch laws should be
submitted to the Committee, and should be translated into the working languages of the
Committee.

135. The Delegation of Switzerland stated that document WIPO/GRTKF/IC/4/8 clearly
demonstrated that the establishment efiegenerissystem for the protection of TK was a
complex task. Many issues needed to be addressed in order for such a system to be
practicable and workable and in order to allow for the effective protection of TK. In its view,
any discussion on sui gererissystem should be closely linked to a further analysis of the
usefulness and applicability of existing IP mechanisms for the protection of TK. Such an
analysis would demonstrate where existing IP mechanisms might be suitable, and whiere a
generisapproach may be more appropriate. It wished to highlight two issues as being of
crucial importance in this area that need to be clarified at the outset: firstly, the policy
objectives of the protection of TK must be determined; and secondly, the issue of
terminology must be clarified. It considered at least a working definition of TK to be
necessary, and stated that the elements of such a definition, as set out in paragraphs 24 and 25
of document WIPO/GRTKF/IC/4/8, would be a good basis for further wotkis area. Only

once these two issues had been clarified could the Committee usefully address the many
guestions raised in paragraphs 47 to 78 of document WIPO/GRTKF/IC/4/8. The Delegation
concluded by noting that Switzerland was committed to disagssi this Committee the
possibilities ofsui generissystems for the protection of TK. It looked forward to hearing

from those delegations that had already implemented, or were in the process of implementing,
such systems at a national level, and to idog the composite report of the Secretariat on the
issues under discussion.
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136. The Delegation of the United States of America stated that it was interested in hearing
about national experiences to protect TK using national or reggnaenes laws.

However, given that it was possible to protect TK now, using a contractual regime for access
to genetic resources, TK and beneditaring, it questioned whether it was necessary to
develop an internationali generissystem of protection for TKIn its view, the toolkit

proposed in document WIPO/GRTKF/IC/4/5 was a more constructive way to proceed and
would facilitate the contractual approach to access to genetic resources and TK, and sharing
of associated benefits. Furthermore, the many comigkes raised in document
WIPO/GRTKF/IC/4/8 led the Delegation to believe that, for those delegations seeking
additional protection of TK beyond that currently available under existing IP laws, national
systems that addressed national policy objectivelsretional needs would be the most
appropriate way forward. The Delegation supported the preparation of a composite technical
study and noted that more information in this area would be welcome in order to further
understand the need expressed by somegddions to develop an internatiorsaii generis

system for the protection of TK. It concluded by stating that, whilst it did not wish to
discourage other countries from developing their ®aungenerissystems at a national level

(so long as they compléewith existing international obligations), so far as it was concerned,
the case for an internationsiii generissystem had not yet been made, and further study was
needed. Only once it was clear that there was a compelling international problem tlaat cou
be addressed by IP systems, and that natismaenerissystems alone could not solve this
problem, should the Committee consider possible international solutions. The international
level should not be a first recourse, but rather the last.

137. The Delegation of Japan supported the development of a composite document on
suigenerissystems of protection of TK to be discussed at the fifth session of the Committee.
It noted that existing levels of protection of TK varied greatly at a natitenadl, and stated

that, until the Committee had identified and addressed any problems arising out of such
protection, it would be premature to start formulating an international framework for the
suigenerisprotection of TK. Further, whilst it was happy participate in a discussion in this
Committee on elements slii generigorotection of TK, in particular where such discussion
fully considered the use of existing national systems of IP protection, such discussion should
not at this stage aim at forrfating legally binding rules at an international level, but should
consider the development of ndanding, flexible, guidelines to be implemented on a
countryby country basis. As to the definition of TK, the Delegation was of the view that the
Committeeshould continue to discuss this matter, since it was closely connected to the
elements of &ui generissystem for the protection of TK.

138. The Delegation of New Zealand expressed its support feyamng exploratory work in

this area and statighat, in its view, consideration slii generismechanisms was both

necessary and important. It noted that it was currently exploring such mechanisms at a
national level. It stated that it was appropriate that document WIPO/GRTKF/IC/4/8 referred

to the holistic nature of TK systems and, in particular, that any decision to break holistic TK
into separate components should be made by the TK holders themselves. Distinct approaches
may be required for different categories of subject matter, or to purstieyar policy

objectives that are linked to the needs of indigenous and local communities. With relation to
documentation initiatives and databases, the Delegation noted that whilst there were merits to
such approaches, it was conscious that a numbiedadenous peoples, including Maori,

were concerned about such initiatives and might not consent to the documentation of their
knowledge. These concerns must be carefully managed; the toolkit addressed in document
WIPO/GRTKF/IC/4/5 was one example oflwsuch concerns might possibly be addressed.
Nonetheless, the Delegation suggested that other approaches, in addition to those relating to
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documentation initiatives and databases, should be explored. The Delegation supported the
preparation of the compogte report, and stated that, in this report, the Secretariat should also
consider a range of new mechanisms not necessarily linked to the norms of existing IP rights;
for example, alternatives to the fixation and disclosure requirements of patent laws.

139. The Delegation of Venezuela, speaking on behalf of the Indigenous Peoples of the
Bolivarian Republic of Venezuela, stated that the knowledge developed by the wise shamans
of their country constituted the elements of their wisdom which in then@dtee, are called

TK. Knowledge, which had been passed down from generation to generation cannot be said
to belong to anybody but rather it belonged to everybody. TK was passed on to those people
who fulfilled the conditions to use, administer and dedh it. The Delegation said that their
medical knowledge was considered to be sacred, and that their TK included their science and
methodology. It was their knowledge, their wisdom. Indigenous TK was the interface
between man and his world and thernany between these two was constantly preserved as
biodiversity, but given the high diversity in cultures the indigenous people have proposed the
formation of a method for indigenous peoples of Venezuela to enable them to protect TK.
Hence, they believesuch protection was important.

140. The Delegation of India stated that no definition of TK was necessary and that the
holders of TK should hold similar rights to those held by a patent holder. The Delegation
suggested a grassrodiased approaglaccording to which control should remain in the hands

of the communities and tribes at the national level. The Delegation considered that
impractical simplifications should not lead to the conclusion that existing IP rights could
provide sufficient pratction for TK. It therefore recommended the deletion of paragrdghs

and 39 in the document currently under discussion. The Delegation stated that a modern and
internationally agreedui generissystem was needed and that there was no reason to be
coneerned about double protection, since such double protection also existed in respect of
other subject matter. It referred to certain provisions in the Indian patent law, which included:

() mandatory disclosure of the source and geographical originotddrical material
used in inventions while applying for patents in India;

(i)  provisions for opposition to patents and revocation of patent if disclosure was not
made or wrongfully made; and

(i) provisions for opposition to patents and revocatd patents if the invention was
anticipated by the knowledge, oral or otherwise, available within any local or indigenous
community in India or elsewhere.

However, the Delegation pointed out that on a practical level these measures were inadequate
since unpatentable subject matter had in fact been patented. It therefore urged the Committee
to evolve consensus for the uniform implementation of these provisions in the patent laws of
all countries, so that biopiracy could be addressed sntigenerisystems were created. The
Delegation went on to point out that the Traditional Knowledge Digital Library (TKDL) of

India was well known, but consensus was needed on an international level so that the TKDL
could be provided to patent offices worldwide undarondisclosure agreement. The

Delegation announced that it was the intention of India to make its TKDL available only to
patent offices and only under the terms of a ftlisclosure agreement. The Delegation
recommended that all Digital Libraries, incling those which may be established by other
countries in the future, should be included in the Minimum Documentation list under the PCT
and that IP offices should keep the Digital Libraries confidential. The Delegation maintained
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that IP protection woul not commodify TK and that transparent legal protection would
increase legal certainty in respect of the use of TK. Therefore, the Delegation accorded the
highest priority to creating an effective and practisal generissystem for TK protection. It
maintained that when creating such a system, the Committee would have to develop novel
methods for providing rights to communities for public domain TK, similar to possible

sui generissystems for notoriginal databases, which had been discussed in otheO/fbra

and where public domain material was concerned. The Delegation stated its appreciation of
the Peruvian law and suggested that an internatismajenerissystem should be as novel in

its features as the national Law of Peru. The Delegationauigg the preparation of a
composite technical study to comprise analysis of definitions of TK, national systems for TK
protection, and elements that could be recommendeddar generissystem to protect TK.

141. The Delegation of Peru stated that the Committee had undertaken extensive work and
now needed to move from discussing elementsubgenerissystems, towards the actual
development of a system. The Delegation did not agree with all elements under discussion
and added several speciitomments on individual paragraphs of the document, including
references to public domain, inventories and databases as useful tools for defensive protection
but not as a prerequisite for protection. It stated that TK should be protected once the
communityof origin had been legitimately established. The Delegation felt that concepts of
antitrust were not relevant in this case and references to antitrust violations should be
removed by the Secretariat. The Delegation considered that the interpretafidiclaf 39 of

the TRIPS Agreement in paragraph 60 of the document was unacceptable because only WTO
Members had the authority to interpret the TRIPS Agreement and therefore the paragraph
should be eliminated. It added that it was not sufficient to proeifiective and adequate

national protection because protection was also needed outside national protection.

142. The Delegation of Canada supported the manner in which the Committee was pursuing
elements of &ui generisystem. It expressed itgew that there had not yet been a sufficient
assessment of how existing IP systems could protect TK. The Delegation agreed that existing
IP mechanisms might not be sufficient in all cases, because of the informal nature of TK or
because of the limits agxisting protection. However, it maintained, this was not the same as
acknowledging that there was a need fauagenerissystem. The Delegation felt that the
Committee had not sufficiently identified the policy objectives of a possbigeneris

system and the limitations of the existing IP system. As a further reason, it mentioned the
absence of sufficient national experiences vgiiingenerigprotection of TK. While citing

limits in the Committee’s analysis to date on the use of intellectugdgny andsui generis
regimes to protect traditional knowledge, the Delegation affirmed its support for continued
comprehensive examination of all appropriate forms of protection of traditional knowledge.

143. The Delegation of Guyana made foumements on document WIPO/GRTKF/IC/4/8.

First, it stated that the greatest deficiency in applying existing IP systems to TK was the
informal nature of TK. Second, it noted that the complex, distinct and dynamic characteristics
of TK made the application dhe existing IP system flawed and left scope for abuse of IP

rights through the exploitation of TK which accrued benefits to third parties rather than TK
holders. Third, the Delegation supported the development of a comprehsosgeneris

system andupported the future work of the Secretariat on recommendable elements of a

sui generissystem. Fourth, it stated that developed countries were taking the lead in today’s
multi million dollar biotechnology industry, which was closely linked to TK.

144. The Delegation of the Russian Federation stated that the Committee’s deliberations and
the document currently under discussion proved that there was a good understanding of



WIPO/GRTKF/IC/4/15
page49

general IP systems and their applicability in cases where subject &etfrof TK were
identifiable. It added that problems arose in folkloric expressions auil generissystem

was an appropriate approach to solve these problems. It indicated that a further possibility of
providing legal protection for folkloric exprems which had been registered and notified

was to introduce the element of related rights into folklore protection. The Delegation
suggested that there should be two types of right holders, namely communities or individuals
on the one hand and the Statethe other. The Delegation supported China in proposing that
Sui generissystems must be a priority at the national level and that effective national

sui generissystems were the key to finding appropriate international solutions. It proposed
that theinternational community should seek to bring together diffesemgenerissystems

and establish an efficient toolkit for international protection of folklore. The Delegation
added that a national database should be the basis to establish and ogeratonational

sui generissystem. It requested that among the objectives of TK protection the preservation
of national identity for future generations should be added and the protection of TK from
distorting use. The Delegation further proposed thasui generisystem should also

include moral measures such as securing the transmission of TK to future generations,
education and professional training for traditional culture, and the dissemination of national
culture. The Delegation ended by propuagthat an internationaui generissystem for
endangered traditional cultures might be helpful to national authorities to protect endangered
ethnic cultures.

145. The Delegation of Colombia stated that the proposal to devesyp generissysten in
WIPO would not run counter to the Colombian constitution. It noted that there were two
essential factors which could be found in document WIPO/GRTKF/IC/4/8. First was the
principle of participation of communities within the decision making on dwresrights
regarding TK. The Delegation pointed out that Colombia had participated in many fora, but
that the documents were only declaratory and the questions relating to IP had not received
sufficient debate. Given this situation, the Delegation lveliethat there was a conceptual
confusion which could lead to a duplication of work. Analysis was needed of the relevant
terminology so that it could be used in the fora where protection was needed. Colombia
therefore supported the efforts that were beig made to create a sui generis system on the
strength of the fact that there was conceptual agreement on the subject. It closed by noting
that there are certain communities which do not have concepts of property, but they
nevertheless required laws sottktzeir TK could be protected. The Delegation therefore
supported the role of States in the protection of TK.

146. The Delegation of Uganda referred to the introduction of document
WIPO/GRTKF/IC/4/8, and stated that the work being debated ipaty the importance of
traditional knowledge for its creators, the need to foster, preserve and protect such knowledge
started in the 1980s with the adopted of the Model Provisions in 1982. The Delegation of
Uganda drew a parallel between the worklué Committee and the work of the WTO. The
Delegation pointed out that they were committed at a political level to reach an agreement on
the protection of TK, as agreement was reached with the TRIPS Agreement. It noted it had
been more than 20 years sinthe UNESCOWVIPO Model Provisions were adopted in 1982

and urged the Committee to graduate from the work of studsingenerislements, and to

begin the work of drafting a legally binding international instrument. The Delegation quoted
document WIPO/&TKF/IC/3/17, which referred to a “... a legally binding international
instrument that recognizes, protects and rewards traditional knowledge and innovations” and
added that while it appreciated the efforts to better understand the suiétetr it wouldbe
counterproductive to dwell to much on definitions, instead move on towards the next stage,
namely drafting.
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147. The Delegation of Venezuela commented on the objectivesof generissystem for

TK protection. It observed that the term “peation” was understood by some in the meaning
generally given to this term in the field of IP, whereas others saw it as a means of preserving
TK and avoiding its erosion. In this latter understanding, the term “protection” had a more
positive role in thdife and cultures. The Delegation maintained that current IP systems were
insufficient when it came to protecting TK, because they did not address all the problems
linked to TK protection. It stated that one needed to establish a new system which would b
able to protect TK effectively and comprehensively. It reported that the constitution of
Venezuela contained provisions which made the protection of TK compulsory, so the public
authorities in Venezuela were working hard to protect TK. The Delegatiessed that
indigenous communities must play a key role in this process. Referring to Decision 391 of
the Andean Pact, it added that the national efforts of Venezuela were insufficient unless there
were international measures. The Delegation requek&8écretariat to prepare a new and
more concrete version of document WIBRTKF/IC/4/8 debatingn elements which would

be advisable for aui generissystem. It suggested that this document would constitute a basis
for an exchange of views and requektkat the contents of the document should focus on
operative issues. The Delegation closed by stating that it was not the Committee’s only job to
look at national experiences and that it had therefore requested a document for discussing the
elements ofui generissystems which could be recommended. The Delegation introduced
one of its members, Mrs. Noeli Pocaterra, representative of the indigenous peoples of
Venezuela, who, on behalf of the indigenous peoples of Venezuela, made a statement
emphasizinghat TK was holistic and was inextricably linked to the lives of communities and
TK holders. She stressed that any effective system for TK protection could only work with
the active participation of indigenous peoples. She called on the Committee telwactiv

involve the indigenous peoples in the preparation of its fifth Session and thanked the
Government of Venezuela for including her in the Delegation.

148. The Delegation of Brazil highlighted that for Brazil no definition of TK was needed in
order to develop an effective protection system. It stated that Brazil believed that the
protection of TK should be based on a holistic approach. The Delegation supported the
proposal made by the Delegation of Venezuela that the Secretariat prepare amoeiume
recommendable elements that could be comprised witbin generissystem for the
protection of TK.

149. The Delegation of Ghana highlighted the African Group’s position paper, presented at
the third session of the Committee, and in pardar the statements made in paragraph 9 of
page 3 and paragraph 2 of page 5 of document WIPO/GRTKF/IC/3/15. The Delegation felt
the Committee’s main task was to find an effective protection for TK passed from generation
to generation. The Delegation mled that it was not only enough to develop national and
regional systems of protection but it was also equally important and necessary to develop a
flexible sui generissystem that took into consideration customary laws, protocols and
practices. The Delgation also stated that existing IP mechanisms might not adequately
protect TK. It supported the view thatsai generissystem should be developed to give a
better and more effective protection to TK. The Delegation supported the proposals contained
in paragraph 80 of document WIPO/GRTKF/IC/4/8.

150. The Delegation of the Islamic Republic of Iran said that it would be difficult to obtain a
specific and complete definition of TK. However, it emphasized that there were already
several internatioal agreements, such as the Berne Convention, the Paris Convention and the
TRIPS Agreement, in which the subject matter of protection was not defined, but several of
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its elements were. By the same token, the national law of Iran on the protection ofgtapyr

did not contain a general definition of its subject matter. The Delegation proposed that, in
order to limit the scope of protection of TK, the following elements should be taken into
consideration: an agreement on the principles and objectives @irdi€ction; a consensus

on the relationship between existing IP mechanisms and customary law; a method to deal
with the collective nature of TK; and the need for developing the necessary measures to solve
the legislative and practical problems as reigafK. The Delegation noted that there was a
growing trend in protecting TK according to two principles. First, existing standards of IP
protection were resorted to, namely trademarks, including collective and certification marks,
geographical indicatia patents, copyrights and related rights, and unfair competition.
Second, some governments had adopted new standards, most of which fell under the
framework ofsui generidaws. For instance, some steps had been taken to protect traditional
medicine, haing in view that holders of traditional medicinal knowledge had criticized and
disapproved the current standards. For these reasons, the Delegation was of the view that
developing and adoptingsai generissystem might be useful and effective for all

communities and nations.

151. The Delegation of Bolivia supported the Committee as the appropriate forum for the
debate and exchange of views on the protection of intangible assets, and it expected to reach a
positive outcome so as to guaranteeelffective protection of cultural assets, to the benefit of

TK holders as well as of the whole humankind. The Delegation agreed that there was no need
for an exhaustive definition of TK for that was not a condition for protection, as the

experience of pate law showed. The Delegation understood that all forms of documentation
and inventorying constituted tools that were instrumental for the search of an integral

protection of TK. However, the Delegation understood that, having in view the experience of
Bolivia, it was necessary to identify and develop special and effective international
mechanisms for the protection of TK without prejudice to the existing mechanisms.

152. The Delegation of Morocco said that, regardless of the experience develipete
implementation of existing IP mechanisms, they were inadequate to protect TK in the manner
its holders expected. The Delegation noted that several Members States had adopted indirect
protection of tangible cultural expressions, such as tradesngdographical indications and
appellations of origin. However, given the specific and holistic nature of TK, the existing IP
mechanisms were of a limited scope. Therefore, it was necessary to explore the possibility of
asui generismechanism. The Defation supported the proposal by the Delegation of
Venezuela regarding the preparation of a document identifying recommended elements of a
system for the protection of TK. It also wished to take into account the declaration made by
the Delegation of Algea on behalf of the African Group. The Delegation supported the
proposals for a composite study as set out in paragraph 80 of the document.

153. The Delegation of Egypt noted that document WIPO/GRTKF/IC/4/8 constituted a basis
from which the Committee could work to achieve an international instrument on the
suigenerisprotection of TK, folklore and genetic resources. Such an instrument would
acknowledge recent developments in human sciences and the consequential need to develop
new fields of IPprotection, and would be of particular interest to the developing world. In
developing this instrument, the Committee should consider other international conventions
which referred to the possible useafigenerissystems to protect IP, such as Arti@@é.3(b)

of the TRIPS Agreement. In other words, the Committee should be aware that there was a
precedent for the use stiigenerissystems to protect IP, albeit for the protection of

individual rather than community rights and for the protection ahgeghat demonstrate an
inventive step and novelty. A major question to be asked by the Committee was therefore



WIPO/GRTKF/IC/4/15
page52

whether asui generissystem could be developed to address TK, which might be community
based, and which might not demonstrate an inventive@tepvelty. The Delegation

stressed that an old system should not be forced onto the issue of the IP protection of TK,
folklore and genetic resources. It continued by noting that the Committee should not attempt
to define TK, although it may be usefu establish what should not be covered by such a
term. As for documenting TK through databases, the Delegation emphasized that this was
only one way to provide for the protection of TK, and that TK that was not documented may
still be subject to other tygs of protection. The Delegation informed the Committee that
Egypt had recently enacted legislation that provided for the adequate protection of TK,
folklore and genetic resources (Law No. 82/2002). Under Article 13 of this legislation, an
applicant fora patent must prove that an invention that included biological or animal
products, or TK in fields such as medicine or agriculture, was based on knowledge that had
been obtained legitimately and lawfully. Further where seeking protection for a plartyyarie
under Article 200, an applicant was obliged reveal the source of his knowledge, to confirm
that the knowledge had been obtained lawfully and legally, and to share the benefits derived
from the claimed invention. The Delegation concluded by statingtbieacomposite study
suggested in paragraph 80 of document WIPO/GTKF/IC/4/8 should not be limited to merely
analyzing a possiblsui generissystem, but should be directed towards the actual
establishment of such a system. In this regard, it fully agreéddthe Delegation of

Venezuela.

154. The Delegation of Haiti stated that a consideration of national experiences had shown
that existing systems of IP had certain limitations when applied to the protection of TK and
expressions of folklore, iparticular when consideration was given to both the collective
nature, and the extra territorial nature, of such knowledge. This was especially true in the
Caribbean where TK was shared across the islands. This particularity meant that the issue of
protection of TK had to be considered not simply on a national basis, but also on a regional
basis. The Delegation therefore emphasized that the regional dimension of the work should
also be addressed by the Committee. The Delegation stated that it wouhadriee

information from other nations regarding their national experiences, in particular any
difficulties that had been experienced in implementing these chosen systems. This would
enable other nations to learn from these experiences. Further, givertthderritorial nature

of TK, the protection of TK should not be viewed solely from a national standpoint, but
should also embrace a global, or at least a regional, aspect. The Delegation concluded by
stressing the need for a flexible, autonomous sydterthe protection of TK.

155. The Delegation of the Republic of Korea stated thatiegenerissystem for the

protection of TK should be based on the consensus of Member States. Such a consensus had
yet to be reached and, at this stage,auld prefer to give priority to a review of how existing
systems of IP could be used to protect TK. In this way, Member States could develop
adequate experiences at a national level. Document WIPO/GRTKF/IC/4/8 should, however,
be left open, so the Secastat could prepare a more detailed technical study on the
development of guigenerissystem for the protection of TK.

156. The Delegation of Zambia endorsed the interventions of the delegations of Uganda and
Egypt and stated that, in its opimipin the light of the inadequacy of current IP regimes, and
the fact that biopiracy was actively taking place now, the Committee should develop a legally
binding international instrument glii generisprotection for TK. Such a system would

prevent commnities being pitted against one another in those situations where TK crossed
political boundaries. The Delegation noted that the CBD, the Cartegena Protocol on
Biosafety and the TRIPS Agreement had all been adopted prior to the existence of relevant
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systens of protection at a national level. Further, the considerable knowledge and experience
of the custodians of TK should be an integral part of the process of development of a
suigenerissystem for the protection of Tk according to the principle “nothgnfor us,

without us.” The essence ofsali generissystem should be the fair and equitable sharing of
benefits arising from the use of TK. Its preamble would acknowledge the important
contributions that TK and TK systems continue to play in human deweémt, and it would

cover all aspects of TK. The Delegation supported the Delegation of Venezuela on the need
for the Secretariat to prepare a document with precise elements of a pessipaeris

system and, in concluding, suggested that, as pahi®preparation, the Committee should
consider further the African Model Law for the Protection of the Rights of Local
Communities, Farmers and Breeders and for the Regulation of Access to Biological
Resources.

157. The Delegation of Panama congyfiated the representative of the Andean Community

on its earlier written submission to the Committee, and noted that it agreed with the
conclusions in that document; namely, that since existing systems of IP could not provide
comprehensive protection faiK, further consideration should be given to the development of
appropriatesui generissystems of protection. The Delegation stated that this was the
rationale behind the development of Panamanian Law (Law No. 20) for the protection for
indigenous knowddge. It stated that it was aware of the need to make progress in developing
special laws, such as the sui generis system developed by Panama. However, in the case of
Panama, territorial protection by itself was insufficient and international systems for the
protection of TK must also be developed. It supported the Delegation of Peru with regard to
certain specific comments on document WIPO/GRTKF/IC/4/8. For instance, with regard to
paragraph 54, the right to exclude was not the only way to characterizthe right to require
remuneration was also important. With regard to paragraph 60 regarding the development of
inventories, collections or databases, it noted that whilst these were useful tools for the
protection of TK, fixation of TK could neverdoconsidered as a precondition for recognizing

the protection of TK. Further, such tools were only one way to protect TK, and not the only
option available. With regards to paragraph 70, the word “exclusive” should be removed.
The Delegation concluded/istating that it looked forward to receiving further examples of
national experiences on the protection of TK and cultural knowledge, to continued discussion
on these important issues internationally, to the development of national systems of protection
for TK that were appropriate to national needs and requirements; and to the establishment of
legal regimes that were specifically adapted to the unique characteristics of TK.

158. The Delegation of Argentina stated that it agreed with the Delegatiche Republic of
Korea that there was no consensus at present on how to establispemerissystem for the
protection of TK. It considered that the Committee should not seek to provide a definition for
TK, since there were many different formsexpressions of TK, and TK was linked to

specific holistic and cultural dimensions of individual communities. As part of the debate on
the suigenerisprotection of TK, there should be a proper analysis of all the mechanisms by
which existing systems of IProvided for protection at a national level. There should also be
consideration by States, at a national level, of the objectives underlying any proposed
suigenerisprotection. In the light of these comments, paragraph 52 of document
WIPO/GRTKF/IC/4/8should be reconsidered. Paragraph 70 of document should be amended
to remove the reference to the word “exclusive,” and to avoid any reference to

paragraph 39 (iii) of TRIPS, since this would not be in compliance with either Article 10(ii)

of the TRIPS greement, or Article 2(v) of the Berne Convention.
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159. The representative of the Inuit Circumpolar Conference (ICC) commented on recent
cases of violations of indigenous peoples’ rights in their intangible assets, which constituted
not only misapropriation but also misrepresentation as to the nature and identity of the Inuit.
The representative supported the developmentsoi generisnechanism, since existing
mechanisms did not reflect the true nature of TK. The representative suggesteodinaient
WIPO/GRTKF/IC/4/8 should elaborate further on an expanded rationale for the protection of
TK, namely the need for preserving culture diversity. The representative encouraged the
preparation of an international survey on practices regarding dkeption and emphasized

the need for further examination of the legal issues.

160. The representative of IPBN expressed the view that the TK debate was dominated by
Western conceptions of IP. This resulted in a notion swagenerisystems foprotection of

TK should adhere to the standards and principles of western IP systems. That was not
acceptable and was worrisome to indigenous peoples who had seen existing systems sanction
and facilitate IP claims over materials associated with indigefkmowledge. The IPBN
recommended that:

(i) suigenerissystems for the protection of TK be based on indigenous legal systems
and customary laws;

(i) formal, detailed studies be carried out on the interface between local management
systems of innovatn and formal IP systems; and

(i) identification of the elements ofsui generissystem, as well as development and
implementation of such a system, should involve the holders of TK through appropriate
mechanisms, including funding.

161. Therepresentative of the International Chamber of Commerce (ICC) noted that
document WIPO/GRTKF/IC/4/8 clarified that protection of TK might involve many

problems, but that they were not insuperable. His organization represented both national and
international businesses, and business need not be an obstacle to the protection of TK. On the
contrary, business should be a part of the solution. However, for any legal mechanism to
operate properly certainty was of the essence, as this document correctly eagphdhe
representative noted that two major issues had been detected during the current debate:
whether TK should be protected through a general;opefits-all mechanism, or whether it
would require specific mechanisms for each technical sechar sécond issue was whether
international protection would need to wait until a consensus was needed, pending the
evolution of national experiences. The representative was of the view that the recent FAO
Treaty was an indication that a sectoral approaely apply. His organization was looking
forward to contributing to future technical work.

162. The representative of tHdejlisof the Crimean Tartar Peoples supported the position of
the representative of IPBN. The subject document shewszt progress from prior

documents but it did not provide mechanisms for effective participation of indigenous peoples
or for control by them over their TK. Such mechanisms should be included. The non
indigenous environment did not understand or appretieé&nowledge and culture of

traditional peoples. The definition of TK was often difficult to apply by traditional peoples.

It was often difficult to separate it from religious beliefs and customs, for instance. TK was
often the only resource left todngenous peoples who had been deprived of land and forests.
TK and its use should be left in the hands of indigenous peoples.
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Conclusions
163. The Chair concluded, and the Committee so decided, that:

() based on documents WIPO/GRTKF/IC/A8|PO/GRTKF/IC/3/9 and
other materials, the Secretariat should prepare a composite study incorporating
approaches to definition of TK, national experiences in TK protection and analysis of
elements of a sui generis system for protection of TK, on the utatetig that this
would be a more structured, concrete analysis of specific options; and

(i) the Committee should return to this issue at its fifth session.

ITEM 6: GENETIC RESOURCES
Electronic Database of Contractual Practices

164. Following an informal presentation of andine database on contractual practices
relating to IP and genetic resources, the Secretariat introduced document
WIPO/GRTKF/IC/4/10, which reported on the background and development of the database.

165. Therepresentative of the Food and Agriculture Organization of the United Nations drew
attention to the International Treaty on Plant Genetic Resources for Food and Agriculture,
which had been adopted in November 2001. The legally binding Treatyich provdes an

agreed international framework for plant genetic resources for food and agriculture

established a distinct multilateral arrangement for access and bshafihg, for a specific set

of plant genetic resources for food and agriculture. He nttatisuch multilateral

arrangements should not be conflated with bilateral or contractual systems of access, such as
those addressed by the electronic database, and accordingly suggested that a reference to the
distinction between multilateral and bilatesgystems, and to the International Treaty, be

noted on the entry page of the website.

Conclusions

166. The Chair proposed, and the Committee confirmed, its approval for the proposed
extension of time in which the Questionnaire (WIPO/GRTKF/IC/Q2may be
disseminated and answered up to the end of March, 2003, and its approval for the
further development of the Contracts Databases as a permanent, freely available
resource for contracts concerning IP, access to genetic resources and iesafig,in
accordance with paragra@2 of document WIPO/GRTKF/IC/4/10.

Access and benefgharing

167. The Delegation of the United States of America introduced document
WIPO/GRTKF/IC/4/13, describing an access and berstféring regime establishedrf

national parks and its application to Yellowstone National Park. Access is being granted and
monetary and nemonetary benefits have been shared. Nonexclusive research permits have
been granted to scientists who require prior informed consent frofdheService. Benefits
must flow back to the parks and activities conducted with the collected resources must be
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identified. The regime is IP neutral; that is, whether or not to seek IP protection is left to the
researcher.

168. The Chairman cacluded that the Committee had duly taken note of the document and
the remarks made by the Delegation of the United States of America.

Technical Study on Disclosure Requirements Related to Genetic Resources and Traditional
Knowledge

169. At therequest of the Chair, the Secretariat introduced document
WIPO/GRTKF/IC/4/11, with reference also to the questionnaire WIPO/GRTKF//IC/Q.3.

170. The Delegation of Botswana commented on the relationship between this issue and the
guestion of accessto and use of genetically modified organisms. The Secretariat provided
background information in this regard.

171. The representative of the Andean Community proposed that paragraph 15 of document
WIPO/GRTKF/IC/4/11 be amended, noting that #&0 ITPGR provides for a multilateral
approach to access and benefit sharing but only for a list of phytogenetic resources and solely
for food and agriculture purposes, and established a facilitated access mechanism to the listed
genetic resources rathdran an open exchange mechanism. The CGIAR centers although
mentioned the Treaty are at the moment out of its scope. Finally, the facilitated access
mechanism does not equal public domain. The representative also observed that the
concluding comments doohreflect all the findings of the survey. The need for disclosure is
assessed only over the basis of the sufficiency of the description criterion in the case of
genetic resources and novelty assessment, provided the applicant has deliberately avoided
prior informed consent in the case of TK. However, it seems that disclosure of origin and PIC
are also required for determining nobviousness, for bibliographic information relevant to

the claimedpatent right purposes, and for the correct identificatiothefinventor. It seems

also that false or misleading information, whether deliberate or not, leads to several sanctions
including revocation of the patent. Even if the concluding comments had a preliminary nature
it would be advisable to effectively cerder all criteria emerging from the surveyed national

legal practice.

172. The representative of the IPBN cited a public letter it had sent for the attention of the
Committee, concerning patents or patent applications in several jurisdictiatingéo

certain applications of the plant knownmscaor lepidium. These raised a range of moral

and legal concerns for the indigenous people of Peru who had bred and preserved the maca
plant over many generations. The representative proposed éh@btinmittee should take up
this matter as a specific case study.

173. The Delegation of Peru expressed support for the proposal of the IPBN representative.
Conclusions

174. The Chair concluded that additional responses to questionnaire
WIPO/GRTKF/IC/Q.3 were to be made by Marth, 2003, with a view to shaping a
further version of document WIPO/GRTKF/IC/4/11 for distribution in A2103 and

for further consideration at the fifth session. The Chair stated that in so far as the
specificcases raised concerned the application of national or regional law in individual
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situations, they were outside the mandate of the Committee. On the other hand, the
cases could possibly be used as illustrative examples in the work of the Committee.
The Conmittee agreed with these conclusions.

ITEM 7: FUTURE WORK

175. On the basis of conclusions reached under earlier agenda items, the Chair
concluded, and the Committee decided, that the following work would be undertaken at
the fifth session othe Committee:

() consideration of the legal protection of expressions of folklore (traditional
cultural expressions), on the basis of an updated and extended version of document
WIPO/GRTKF/IC/4/3 that would take into account input provided to the Saces.

This input should be provided preferably by Febru28y 2003, but by MarcB1 at the
absolute latest;

(i)  consideration an updated version of WIPO/GRTKF/IC/4/4 on technical
cooperation on the legal protection of expressions of folklore;

(i) consideration of whether the Committee should take up the issues of
legislative guidance in the form of model provisions and of elements of a possible
internationalsui generissystem for the protection of folklore, on which no consensus
currently existed;

(iv) consideration of a draft toolkit for IP management in the documentation of
TK, prepared on the basis of comments submitted on document WIPO/GRTKF/IC/4/5;

(v) consideration of the issue of technical cooperation and possible standards
for TK databasg and registries, including the proposals in document
WIPO/GRTKF/IC/4/14;

(vi) consideration of updated information on national experience with the
protection of traditional knowledge provided to the Secretariat in addition to the
information contained imlocuments WIPO/GRTKF/IC/3/7 and WIPO/GRTKF/IC/4/7;

(vii) consideration of the elements &ifi generissystems for the legal protection
of traditional knowledge, on the basis of a composite study incorporating approaches to
definition of TK, national expeences in TK protection and analysis of elements of a sui
generis system for protection of TK, drawing in particular on documents
WIPO/GRTKF/IC/3/9 and WIPO/GRTKF/IC/4/8;

(viii) consideration of an updated and further developed database on contractual
practices concerning IP and access to genetic resources and {stwaeiiitg;

(ix) consideration of the issue of enhanced participation of indigenous and local
communities in the work of the Committee, on the basis of the study to be prepared by
the Secretaat before midApril; and

(x) consideration of patent disclosure requirements relating to genetic resources
and associated TK, and in particular consideration of the draft study to be developed by
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the Secretariat on the basis of document WIPO/GRTKRE/II, comments on that
document, and further responses provided to questionnaire WIPO/GRTKF/IC/Q.3.

176. The Chair clarified that comments, questionnaire responses or other input was
sought between the fourth and fifth sessions of the Committeaiticular on

documents WIPO/GRTKF/IC/4/3, WIPO/GRTKF/IC/4/5, WIPO/GRTKF/IC/4/7
(WIPO/GRTKF//1C/Q.1), WIPO/GRTKF/IC/4/10 (WIPO/GRTKF/IC/Q.2),
WIPO/GRTKF/IC/4/11 (WIPO/GRTKF//1IC/Q.3), and WIPO/GRTKF/IC/4/14. In order
to allow for meeting documents to Ipeepared in time for consideration at the fifth
session, this input should be provided as soon as possible, and preferably by
February28, 2003, with any later deadlines to be seen as an absolute outer limit for
such input.

177. The Chair noted ab that consideration would need to be given on the nature of
continuing work on the issues under consideration by the Committee, in view of the
need of the Committee at its fifth session to prepare a report to the WIPO General
Assembly.

Timing of thefifth session

178. The Chair noted that the Committee had to consider whether five or seven working days
would be required for its next session. The Delegations of Venezuela, Zambia and Algeria
called for a meeting of seven working days. The Qaittee accordingly agreed that its fifth
session would be held from JuRito 15,2003.

ITEM 8: ADOPTION OF THE REPORT

179. The Committee reviewed the draft report (circulated as document
WIPO/GRTKF/IC/4/15 Prov.) and adopted it as the fingdog of the session, including the
summaries and conclusions of the Chair in English, French and Spanish, subject only to any
notification by participants of the Committee to the Secretariat of amendments or corrections
required to the summary of their ovimterventions as recorded in WIPO/GRTKF/IC/4/15

Prov. The Chair noted that such amendments or corrections should be provided as soon as
possible, and in any event prior to January 10, 2003, to ensure timely conclusion and
availability of the report in tt Committee’s three working languages.

ITEM 9: CLOSING OF THE SESSION

180. The Chair closed the Fourth Session of the Committee on December 17, 2002.

[Annex follows]
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Jessica WYERS (Ms.), Assistant Director, Development and Legislation Section, Intellectual
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Ministry of Trade and Industry, Gaboren

Tshepo MOGOTSI, Third Secretary, Permanent Mission, Geneva



WIPO/GRTKF/IC/4/15
Annexe/Annex, paga

BRESIL/BRAZIL

Vanessa DOLCE DE FARIA (Ms.), Third Secretary, Division of New Issues and Intellectual
Property, Ministry of Foreign Affairs, Brasilia

Rinaldo MANCIN, ExecutiveSecretary, Mirstry of Environment, Brasilia

CAMEROUN/CAMEROON

Théodore JATENG, chef du Service de la réglementation de la documentation a la
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Ann Marie LABELLE (Mme), Avocat senior/Gestionnaire du groupe de la propriété
intellectuelle, Ministere de la justice, Ottawa



WIPO/GRTKF/IC/4/15
Annexe/Annex, pagé

CHINE/CHINA

GAO Si (Ms.), Division Director, National Copyright Administration of China (NCAC)
Beijing

SONGJianhugMs.), Division Director, Legal Affairs Departmen$tate Intellectual Property
Office (SIPO) Beijing

LI Yanmei, Project Administrator, InternatiahCooperation Department, State Intellectual
Property Office (SIPO), Beijing
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Alejandro SOLANO ORTIZ, Minister Counsellor, Permanent Mission, Gane
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Irena SCHMIDT (Mrs.), Legal Expert, State Intellectual Property Office, Zagreb
Zlata SLADIC (Mrs.), Head, Patent Examination Depaght) State Intellectual Property
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DANEMARK/DENMARK

Peter SCHONNING, Head of Divison, Ministry of Culture, Copenhagen
Anne Julie Schmitt JENSEN (Ms.), Special Adviser, Ministry of Culture, Copenhagen
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Copenhagen

Erik HERMANSEN, Senior Technical Adviser, Danish Patent and Trademark Office,
Copenhagen

Tove SOVNDAHL PEDERSEN, Senior Adviser, Greenland Home Rule Government,
Copenhagen

EGYPTE/EGYPT

Naéla GABR (Mrs), Ambassador, Permanent Representative, Permanent Mission, Geneva

Gamal Abdel RAHMAN Legal ConsultantAcademy of Scientific Research and Technology
(ASRT), Cairo

Hassan EL BADRAWI, Counsellor, Court of Appeal, Ministry of Justice, Cairo

Ahmed ALY MORSI, Professor, Head, Arabic Language and Folklore Department, Faculty
of Literature, Cairo

Nermine AL ZAWAHRI (Mrs.), Second Secretary, Department of Specialized Agencies,
Ministry of Foreign Affairs, Cairo

Ahmed ABDEL LATIF, Third Secretary, Permanewission, Geneva



WIPO/GRTKF/IC/4/15
Annexe/Annex, pagé

EL SALVADOR

Juan Carlos FERNANDEZ QUEZADA, Coordinador de Propiedad Intelectual, Direccidon de
Politica Comercial, Ministerio de Economia, San Salvador

Ramiro RECINOS TREJO, Ministro Consejero, Misién Permanente, Ginebra
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Khalid Abdallah AL-RABQY, Head, International Book Number Section , Ministry of
Information and Culture, Abu Dhabi

ERYTHREE/ERITREA

Bereket WOLDEYOHANNSES, Consul, Consulate of the State of Eritrea, Geneva
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AshaSUKHWANI (Sra), Técnico Superior Examinador, Departamento de Patentes e
Informacién TecnoldgicaOficina Espafiola de Patentes y Marcas, Ministerio de Ciencia y
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Office (USPTO), Department of Commerce, Washington D.C.
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Dionyssia SOTIROPOULOU (Ms.), Legal Adser, member of the Copyright Organisation,
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E.S. NWAUCHE, Director General, Copyright Commission, Abuja

NORVEGE/NORWAY

JanPetteBORRING, SeniorAdviser, Ministry of Environment Oslo
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(ASIT), Ministere de l'artisanat et de I'induss, Dakar

Daouda MALIGUEYE SENE, ministre conseiller, Mission permanente, Geneve

André BASSE, premier secrétaire, Mission permanente, Genéve

SIERRA LEONE

Aiah Deniel KONOYIMA, Deputy Administrator and Registrar General, Administrator and
RegistrartGeneral’s Office, Freetown

SINGAPOUR/SINGAPORE

Dennis LOW, Senior Assistant Director, Intellectual Property Office, Singapore

SLOVAQUIE/SLOVAKIA

Barbara ILLKOVA (Mme.), Counsellor, Permanent Mission, Geneva

SLOVENIE/SLOVENIA

Mojca PECAR, Head, Lgal Department, Intellectual Property Office, Ministry of Economy,
Ljubljana

SOUDAN/SUDAN

Babiker Ibrahim HASSAN, Secretary General, Federal Council for Literary and Artistic
Works, Ministry of Culture, Omdurman

Muzamil Abdalla MOHAMED, Registrar Genal, Intellectual Property, Ministry of Justice,
Khartoum

Christopher JADA, Second Secretary, Permanent Mission, Geneva
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SRI LANKA

Prasad KARIYAWASAM, Ambassador, Permanent Representative, Permanent Mission,
Geneva

Himalee ARUNATILAKA (Ms.), Second Seetary, Permanent Mission, Geneva

Sugeeshwara GUNARATNA, Second Secretary, Permanent Mission, Geneva

SUEDE/SWEDEN

HenryOLSSON Special Government AdviseMinistry of Justice Stockholm
FridaCOLLSTE(Ms.), Desk Officer Ministry of Foreign Affairs Stockholm
PerWRAMNER, Chairman National Research Council on Biological Diversigtockholm
Patrick ANDERSSON Senior ExaminerSwedish Patent and Registration Offi&ockholm
Frantzeska PAPADOPOULOUAVALIS, Doctorate Candidate, Stockholm

Magnus ANDERSSON, Second Secretary, Permanent Mission, Geneva

SUISSE/SWITZERLAND

Martin A. GIRSBERGER co-chef du Service juridique brevets et designs, Division droit et
affaires internationalesnstitut fédéral de la propriété intellectuelle (IFFBerne

Marie WOLLHEIM (Mme), conseillére juridique, Service juridique brevets et designs,
Division droit et affaires internationalgkstitut fédéral de la propriété intellectuelle (IPI)
Berne

Nikolaus THUMM, conseiller économique, Etat major économie, Divislooit et affaires
internationales, Institut fédéral de la propriété intellectuelle (IP1), Berne

RobertLAMB , adjoint scientifique de la Division des affaires international@f§ice fédéral
de 'environnement, des foréts et du paysage, Berne

FrancoisPYTHOUD, adjoint scientifique de la Section biotechnologie et flux de substances
Office fédéral de I'environnement, des foréts et du paysage, Berne

AndreasW ERTHMULLER, adjoint scientifiqueSecrétariat d’Etat & I'économie,
Département fédéral de I'écononfleFE), Berne

Alwin R. KOPSE adjoint scientifique, Etat majpOffice fédéral de I'agriculture,
Département fédéral de I'économie (DEF-Bgrne
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THAILANDE/THAILAND

Sopida HAEMAKOM, Director, Legal Division, Department of Agriculture, Ministry of
Agriculture and Cooperatives, Bangkok

Bundit LIMSCHOON, Counsellor, Department of Economic Affairs, Ministry of Foreign
Affairs, Bangkok

Supark PRONGTHURA, First Secretary, Permanent Mission, Geneva

TUNISIE/TUNISIA

Mohamed Kheireddine ABDEIALLI, directeur gééral de I'Organisme tunisien de protection
des droits d’auteur (OPTDA), Tunis

TURKMENISTAN/TURKMENISTAN

Sulgun KURBANOVA (Mrs.), Main SpecialistExpert, Patent Department, Ministry of
Economy and Finance, Ashkhabad

TURQUIE/TURKEY

Vehbi ESER, Deputyirector General, General Directorate of Protection and Control,
Ministry of Agriculture and Rural Affairs, Ankara

Yasar OZBEK, conseiller juridique, Mission permanente, Genéve

OUGANDA/UGANDA

A. Denis MANANA, First Secretary, Permanent Mission, Geneva

URUGUAY

Alejandra DE BELLIS (Ms.), Second Secretary, Permanent Mission, Geneva
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VENEZUELA

Blancanieve PORTOCARRERO (Sra.), Embajadora, Representante Permanente, Mision
Permanente, Ginebra

Virginia PEREZ PEREZSrta), Primer SecretarioMision Pernanente Ginebra

LourdesCristinaBALTODANO GUZMAN (Sra), Directora General, Coordinadora de
Asuntos InternacionaleMinisterio de Ciencia y Tecnologi&aracas

Mary FERNANDEZ (Sra.), Directora de Relaciones Internacionales, Ministerio de Ciencia y
Tecrologia, Caracas

Maria Adela RODRIGUEZ (Sra.), Consultor Juridico Adjunto, Fonacit, Ministerio de
Cienciay Tecnologia, Caracas

IsabelCristinaDELGADO (Sra), Directora Difusion y Cooperaciogervicio Autbnomo de
la Propiedad Intelectual (SARKCaracas

Noeli POCATERRA (Sra.), Representante de los Pueblos Indigenas, Caracas

José Gregorio MIRABAL, Representante Indigena, ORPIA

ZAMBIA
NKOMESHYA MUKAMAMBO I, Senior Chieftainess, Lusaka
Elizabeth NKOMESHYA (Mrs.), Senior Chieftainess, Permanent MissGeneva

Mwananyanda Mbikusita LEWANIKA, Principal Scientific Officer, Lusaka

ZIMBABWE

John NANGOMBE, Law Officer, Ministry of Justice, Legal and Parliamentary Affairs,
Harare



WIPO/GRTKF/IC/4/15
Annexe/Annex, paga2

II. DELEGATION SPECIALESPECIAL DELEGATION

COMMISSION EUROPEENIE (CE)/EUROPEAN COMMIS$ON (EC)

JeanLuc GAL, Seconded National Expert, Directorate General Internal Market, Urizte E
Industrial Property, Brussels

PatrickRAVILLARD , Counsellor, Permanent Delegation, Geneva

BarbaraNORCROSSAMILHAT (Mrs.), Directorate Gaeral Internal Market Unit E3
Copyright and Neighbouring Rights UnBrussels

[ll. ORGANISATIONS INTERNATIONALES INTERGOUVERNEMENTALES/
INTERNATIONAL INTERGOVERNMENTAL ORGANIZATIONS

CONFERENCE DES NATI®IS UNIES SUR LE COMMERCE ET LE
DEVELOPPEMENT (CNUCED)/UNITED NATIONS CONFERENCE ONTRADE AND
DEVELOPMENT (UNCTAD)

PromilaKAPOOR (Ms.), Consultant, Division on International Trade in Goods and Seryices
Geneva

SophiaTWAROG (Ms.), Economic Affairs Officer, Division on International Trade in Geod
and ServicesGeneva

THE UNITED NATIONS UNIVERSITY

Alphonse KAMBU, JSPS/UNU Postdoctoral Fellow, UNU/Institute of Advanced Studies,
Tokyo

UNITED NATIONS PERMANENT FORUM ON INDIGENOUS ISSUES

Wilton LITTLECHILD, Indigenous Expert, Canada

SECRETARIAT OF THE CONVENTIONON BIOLOGICAL DIVERSITY (SCBD)

HenriettaMARRIE (Ms.), Social Affairs Officer Traditional KnowledgeMontreal
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ORGANISATION INTERNATIONALE DU TRAVAIL ( OIT)/INTERNATIONAL
LABOUR ORGANIZATION (ILO)

Marianne JENSEN (Ms.), Chief Technial Adviser, Project to Promote ILO Policy on
Indigenous and Tribal Peoples, Geneva

Finn ANDERSEN Cooperatives BranglGeneva
ORGANISATION DES NATIONS UNIES POUR L'ALIMENTATION ET

L’AGRICULTURE (FAO)/FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS (FAO)

Clive STANNARD, Senior Liaison Officer, Secretariat of the Commission on Genetic
Ressources for Food and Agriculture, Rome

Alvaro Luis TOLEDO CHAVARRI, Consultant, Secretariat of the Commission on Genetic
Ressources for Food and AgriculturegiRe

BANQUE MONDIALE/THE WORLD BANK

Reinhard WOYTEK, Consultant, Washington, D.C.

ORGANISATION MONDIALE DU COMMERCE (OMCYVORLD TRADE
ORGANIZATION (WTQO)

Jayashre®/ATAL (Ms.), Counsellor, Intellectual Property Divisip@eneva
Xiaoping WU, Legal Affars Officer, Intellectual Property Division, Geneva
UNION INTERNATIONALE POUR LA PROTECTIONDES OBTENTIONS

VEGETALES (UPOV)/INTERNATIONAL UNION FOR THE PROTECTION OF MW
VARIETIES OF PLANTS(UPQV)

Rolf JORDENS, ViceSecretary GeneraWorld IntellectualProperty Organization (WIPO),
Geneva

Makoto TABATA, Senior Counsellor, World Intellectual Property Organization (WIPO),
Geneva
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ORGANISATION AFRICAINE DE LA PROPRIETENTELLECTUELLE
(OAPI)/AERICAN INTELLECTUAL PROPERTY OR@NIZATION (OAPI)

FrancoisKOUAKOU N'GUESSAN, expert Abidjan

JeanMarie FONDOUN expert en ressources génétiguéaoundé
DrissaDIALLO, expert en savoirs traditionngBamako
Hassane YACOUBA KAFFA, chef de Service, Yaoundé

ORGANISATION REGIONALE AFRICAINE DE LA PROPRIETE INDUSRIELLE
(ARIPO)/AFRICAN REGDONAL INDUSTRIAL PROPERTY ORGANIZATION (ARIPO)

Mzondi Haviland CHIRAMBO, Director General, Harare

EmmanueSACKE\YPatentExaminer (Bio -Chemistry), Technical Departmeidarare

UNION AFRICAINE (UA)/AFRICAN UNION (AU)

FrancisMANGENI, Counsellor, Geneva

GENERAL SECRETARIAT OF ANDEAN COMMUNITY

Ménica ROSELL Ms.), Responsible Principal del Programa de Propiedad Intelectual, Lima

OFFICE EUROPEEN DES BREVETS (COEB)/EUROPEAN PATENT OFFICE (EPO)

Johan AMAND, Deputy Directorinternational Technical Cooperation, Munich
Bart CLAES, Examiner Biotechnology, Munich

Pierre TREICHEL, Lawyer, Munich

LIGUE DES ETATS ARAEES (LAS)/LEAGUE OF ARRAB STATES (LAS)

Saad ALFARARGI, Ambassador, Permanent Observer, Permanent DelegationaGenev

Mohamed Lamine MOUAKI BENANI, Counsellor, Permanent Delegation, Geneva

INTERNATIONAL CENTER FOR SUSTAINABLE DEVELOPMENT

David VIVAS
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SECRETARIAT GENERALDE LA COMMUNAUTE DU PACIFIQUE/SECRETARIA
OF THE PACIFIC COMMWITY

Rhonda GRIFFITHSNIs.), Cultural Affairs Adviser, Cultural Affairs Programm&loumea

Sylvine AUPETIT (Ms.), Research Assistant, Fribourg

SOUTH CENTRE

Sisule Fredrick MUSUNGU, Consultant, Intellectual Property, Geneva

IV. ORGANISATIONS INTERNATIONALES NON GOUVERNEMENTALES/
INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS

ActionAid: Pushpendr&UMAR (Policy Analyst New Delh); RuchiTRIPATHI (Ms.)
(Food Trade Policy Analyst.ondon

Ainu Association of SapporoKazushi ABE (Executive Director, Sapporo);
Kaori TAHARA (Ms.) (Coordinator of International Affairs, Corcelles);
Philippe DALLAIS (Assistant)

American Association for the Advancement of Science (AAAS):

Stephen A. HANSEN (Senior Program Associate, AAAS Science and Human Rights
Program, Washington, D.C.); stin VANFLEET (Program Assistant, AAAS Science and
Human Rights Program, Washington, D.C.); Rosemary J. COOMBE (Ms.) (Science and
Human Rights Program)

American Folklife Center Michael TAFT (Folklife Specialist, Washington, D.C.);
Peggy BULGER (Mr3.(Director, Washington, D.C.)

American Folklore SocietyTimothy LLOYD (Executive Director, Columbus);
Burt FEINTUCH (Professor of Folklore, Durham)

Artic Athabaskan Council (AAC)Brian MAC DONALD (Legal Counsellor, Whitehorse)
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Assembly of Firs Nations: Ignace LAWRENCE (Senior Policy Analyst, Ottawa)

Association Benelux pour le droit des marqgues et modeles (BMM)/Benelux Association of
Trademark and Design Agents (BMM):
Edmond SIMON (directeur adjoint, La Haye)

Association BouregregAbdelkrim AOUAD (secrétaire général, Président du consortium
“Lyre & Luth”, Casablanca); Fawzia TALOUTMrs.) (membre du Bureau de I’Association,
Casablanca)

Assaciation Internationale du barreau/International Bar Association (IBA):
Jonathan CURCI STAFFLERGeneva)

Association littéraire et artistique internationale (ALAI)/International Literary and Artistic
Association (ALAIY Silke VON LEWINSKI (Ms.) (Munich)

Association pour I'épanouissement des femmes nomades TINHINAN:
Mohamed ABOUBACRINE (Burkindaso); Talkalit WALETT (Burkina Faso)

Association TAMAYNUT: Hassan IDBALKASSM (Rabat); Abdallah HITOUS (secrétaire
général, Ratat)

Biotechnology Industry Organization (BIOXhristian LAU, Trade Analyst, Geneva

Brazilian Association of Intellg¢aal Property (ABPI):
Maria TherezaWOLFF (Mrs.) (Coordinator of the Working Group on Biotechnolqgy
Rio de Janeirp

Centre de documentation, de recherche et d’information des peuples autochtones (DoCIP):
Pierrette BIRRAUXZIEGLER (Mrs.) (directrice saéntifique, Genéve); Gonzalo OVIEDO
(Geneéve)

Center for International Environmental Law (CIEL)
Julia OLIVA (Mme) (avocate et chercheuse, Washington D.C.)

Chambre de commerce internationale (CCl)/International Chamber of Commerce (ICC):
Timothy ROBERTS(Principal, Roberts and CompaByacknel);

Maria Tereza WOLFFNIrs.) (Patent Attorney at Indudstrial Property, Rio de Janeiro);

Bo Hammer JENSEN (Patent Office, Bagsvaerd)
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Comisiénjuridica para el autodesarrollo de los Pueblos Originarios Ancmm?,AJ):
Maria PENALOZA (Mrs.) (Consultora agronoma, Tacna); Tomas ALARCON (Presidente,
Tacha)

Commission des aborigenes et des insulaires du détroit de Torres (ATSIC)/Aboriginal and
Torres Strait Islander Commission (ATSI@Yilliam Brian BUTLER (Commisioner,
Canberra), Anne MARTIN (Ms.) (Advisor, Woden)

Confédération internationale des éditeurs de musique (CIEM)/International Confederation of
Music Publishers (ICMP).Jenny VACHER (Ms.) (Chief Executive, Paris)

Conférence circumpolaire inuit (ICA@it Circumpolar Conference (ICC)
Violet FORD (Ms.) (Vice-PresidentQttawg

Conseil SAME/SAAMI Council Mattias AHREN (Legal Adviser, Stockholm):;
Anne NUORGAM (Ms.); Aile JAVO; Piia NUORGAM (Ms.) (Law Student, Ohcejohka);
Ellen-Margrethe EIRA (Ms.) (Representative, Tromso)

Copyright Research and Information Center (CRI®)tsue DAIRAKU (Ms.) (Piofessor of
Law, Faculty of Law, Hokuriku University, Tokyo)

Croplife International:PatriciaPOSTIGOMC LAUGHLIN (Ms.) (Manager, Global
Political Affairs and Society IssueBrussel¥

Déclaration de Berne/Berne DeclaratidrrancoisMEIENBERG (Foodand Agriculture
Zurich); CorinnaHEINEKE (Ms.) (External Researchezurich); Manon RESS (Ms.)
(Washington, D.C.)

Droits et Démocratie:

JeanLouis ROY (President, Montreal); Love SHLEUR (Ms.) (Interim Coordinator;
Indigenous Peoples’ Rights Progrmne, Montreal); Sonia HENRIQUEZ (Ms.) (Consultant,
Montreal); Aurélie ARNAUD (Ms.) (Consultant, Montreal)

FARMAPU - Inter & CECOTRAP- RCOGL: Yvonne UMURERWA(Mme) (coordinatrice
nationale Kigal)
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Fédération internationale de l'industrie du médieant (FlIM)/International Federation of
Pharmaceutical Manufacturers Associations (IFPMA):

Eric NOEHRENBERG(Director, Intellectual Property and Marketing Issuégneva;
Ariane MCCABE (Ms.) (Policy Analyst, Intellectual Property and Marketing Issu@sreva

Fédération internationale des conseils en propriété industrielle (FICPI1)/International
Federation of Industrial Property Attorneys (FICPI):
DannyR. HUNTINGTON (Chair, Commission on Tradtional Knowledge

Fédération internationale des musiciendM}fInternational Federation of Musicians (FIM):
Benoit MACHUEL (secrétaire générdParis

First Peoples WorldwideRainy Blue Cloud GREENSFELDER (Ms.) (Program Associate)

Foundation for Aboriginal and Islander Research Action (FAIRA):
Leslie MALEZER (International Officer, Woolloongabba); D. J. AHKEE (Project Officer,
Geneva)

Fundacién Nuestro Ambiente (FUNArlando Hipdlito SAND (International Coordinator,
Posadas)

Genetic Resources Action International (GRAINDeter EINARSSON (Consultarttirshult)

Indian Confederation of Indigenous and Tribal Peoples (IGNBEZ):
Gandadhar RAMCHIARY; Praneswar BASUMATARY; Banendra Kumar MUSHAHARA
(Member, Assam); Usha HAZOWARY (MUSHAHARY) (Mrs.) (Member, Assam)

Indian Movement “Tupaj Amaru” Boliviand Peru:Lazaro PARY (General Coordinator,
Geneva)

Industrie mondiale de I'automédication responsable (WSMI)/World Self Medication Industry
(WSMI): Yves BARBIN (Pierre Fabre Santé, Plantes et industrie, Gaillac)

Institute for African Development NADEV): Paul KURUK Executive DirectarAccra)

International Environmental Law Research Centre (IELRC):
Philippe CULLET (Research Programme Direct@eneva
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International Seed Federation (FIS§ernardLE BUANEC (Secretary GeneraNyon);
RadhaRANGANATHAN (Director, Technical Matters Nyoh

International People Biodiversity Network (IPBNAlejandro ARGUMEDO(Coordinator,
Cusco); Kent NNADOZIE (Legal Adviser, Lagos)

Max-PlanckInstitute for Intellectual Property, Competition and Tax Law:

Silke VON LEWINSKI (Ms.) (Head, Department of International Launich);

Thomas RAMSAUER (assistant, Université de Lausanne, Centre de droit comparé et
europeéen, Lausanne)

Mejlis of the Crimean Tatar People:
Nadir BEKIROV (Head of Department on Patal and Legal IssuesSimferopol)

Native American Rights Fundkim GOTTSHALK (Attorney, Boulder)

Netherlands Centre for Indigenous Peoples (NCIM)ank MIRIAM ANNE (Environment
Coordinator, Amsterdam)

Organisation des volon}aires acteurs de demeément et ActioiiPlus (OVAD-AP):
Koto MAWOUTCHONE (coordinateur, Lomé)

Patent Documentation GroufRalf Holger BEHRENS (European Patent Attorney, Patent
Documentation Group, Secretary General, Basel)

Programme de santé et d’environnement/HealthEmdronment Program:
Madeleine NGO LOUGA (Ms.) (Executive Coordinator, Yaoundé);
Mbousnoum DORCAS (Mrs.); Bakobog NGO; Flavienne ABADA ALONG (Mrs.)

Ralliement National des Métis/The Métis National Counétul HEIGHINGTON (National
Project Develoment, Ottawa)

Russian Association of Indigenous Peoples of the North (RAIPON):
Nikita KAPLIN (Vice PresidentMoscow); Mikhail TODYSHEYV (Vice President, Moscow)

Société Internationale d’Ethnologie et de Folklore (SIE#xIdimar HAFSTEIN (chercheur,
Reykjavik)
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The Rockefeller Foundationjoan SHIGEKAWA (Mrs.) (Associate Director, New York);
Carolyn DEERE (Ms.) (Assistant Director, New York)

The World Trade Institute of the University of BernBhilippe CULLET (Berne);
Susette BIBERKLEMM (Ms.)(Berne)

Tsentsak Survival FoundatiorEtsa Marco CHIRIAP KUKUSH (Director, Cosilla)

Union internationale des éditeurs (UIE)/International Publishers Association:(IPA)
BenoitMULLER (Secretary GeneraGenevy} CarloSCOLLO LAVIZZARI (Legal
Counsel Geneva)

Union mondiale pour la nature (IUCN)/World Conservation Union (IUCN):
MariaFernandd&SPINOSA(Ms.) (Indigenous Peoples’ Seniddvisor, Quitg

Working Group of Indigenous Minorities in Southern Africa (WIMS.A):
Joram USEB (Coordinator, Windkk)
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V. BUREAU INTERNATIONAL DE L'ORGANISATION MONDIALE
DE LA PROPRIETE INTELLECTUELLE (OMPI)/
INTERNATIONAL BUREAU OF THE
WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO)

Francis GURRY, sousdirecteur général, conseiller juridique/Assistant Directon&al,
Legal Counsel

Antony TAUBMAN, directeur par interim et chef, Division des savoirs traditionnels, Bureau
des affaires juridiques et structurelleSysteme du Traité de coopération (PCT)/Acting
Director and Head, Traditional Knowledge Division, @#iof Legal and Organization Affairs
and PCT System

Nuno PIRES DE CARVALHO, chef de la Section des ressources génétiques, de la
biotechnologie et des savoirs traditionnels connexes, Division des savoirs traditionnels,
Bureau des affaires juridiques etwgtturelles- Systéme du Traité de coopération
(PCT)/Head, Genetic Resources, Biotechnology and Associated Traditional Knowledge
Section, Traditional Knowledge Division, Office of Legal and Organization Affairs and PCT
System

Richard KJELDGAARD conseillerprincipal, Division des savoirs traditionnels, Bureau des
affaires juridiques et structurellesSysteme du Traité de coopération (PCT )/Senior
Counsellor, Traditional Knowledge Division, Office of Legal and Organization Affairs and
PCT System

Wend WENDILAND, chef de la Section de la créativité et des expressions culturelles et
traditionnelles, Division des savoirs traditionnels, Bureau des affaires juridiques et
structurelles- Systéme du Traité de coopération (PCT )/Head, Traditional Creativity and
Cultural Expressions Section, Traditional Knowledge Division, Office of Legal and
Organization Affairs and PCT System

Shakeel BHATTI, administrateur principal de programme, Section des ressources génétiques,
de la biotechnologie et des savoirs traditionnelsnaxes, Division des savoirs traditionnels,
Bureau des affaires juridiques et structurelleSystéme du Traité de coopération (PCT)

/Senior Program Officer, Genetic Resources, Biotechnology and Associated Traditional
Knowledge Section, Traditional Knowlede Division, Office of Legal and Organization

Affairs and PCT System

Donna GHELFI Mrs.), administrateur de programme, Section de la créativité et des
expressions culturelles et traditionnelles, Division des savoirs traditionnels, Bureau des
affaires jurdiques et structurelles Systeme du Traité de coopération (PCT)/Program Officer,
Traditional Creativity and Cultural Expressions Section, Traditional Knowledge Division,
Office of Legal and Organization Affairs and PCT System
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Phyllida MIDDLEMISS (Mrs.),consultante, Division des savoirs traditionnels, Bureau des
affaires juridiques et structurellesSysteme du Traité de coopération (PCT )/Consultant,
Traditional Knowledge Division, Office of Legal and Organization Affairs and PCT system

Susanna CHUNG\iss), consultante, Division des savoirs traditionnels, Bureau des affaires

juridiques et structurelles— Systeme du Traité de coopération (PCT)/Consultant, Traditional
Knowledge Division, Office of Legal and Organization Affairs and PCT system

[End ofannex and of document]



