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1. Convened by the Director General in accordance with the decision of the WIPO General
Assembly (see document WO/GA/26/10, paragraph 71), atltedntergovernmental

Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and
Folklore (hereinafter referred to as “the Committee”) at its second session (see document
WIPO/GRTKF/IC/1/13, paragraph 176), the Committee helthitsl session in Geneva, from
June 13 to 21, 2002.

2. The following States were represented at the meeting: Albania, Algeria, Argentina,
Australia, Austria, Azerbaijan, Belarus, Belgium, Bhutan, Bolivia, Brazil, Burundi, Canada,
Cameroon, Chia, Colombia, Congo, Costa Rica, Céte d’'lvoire, Croatia, Cuba, Czech
Republic, Democratic People’s Republic of Korea, Denmark, Ecuador, Egypt, El Salvador,
Ethiopia, Fiji, France, Gabon, Germany, Ghana, Greece, Guatemala, Guinea, Holy See,
Honduras, Hungaryindia, Indonesia, Iran (Islamic Republic of), Iraq, Italy, Jamaica, Japan,
Jordan, Kazakhstan, Kenya, Kiribati, Latvia, Lesotho, Liberia, Libyan Arab Jamahiriya,
Madagascar, Malaysia, Mali, Malta, Mauritius, Mauritania, Mexico, Morocco, Myanmar,
Netherlands, New Zealand, Niger, Nigeria, Norway, Oman, Pakistan, Panama, Peru,
Philippines, Portugal, Republic of Korea, Romania, Russian Federation, Saudi Arabia,
Senegal, Singapore, Slovakia, South Africa, Spain, Sri Lanka, Sudan, Sweden, Switzerland,
Thailand,Tunisia, Uganda, Ukraine, United Kingdom, United States of America, Uruguay,
Venezuela, Zambia, Zimbabwe (97). The European Community was also represented as a
member of the Committee.

3. The following intergovernmental organizations (IGOs) aedretariats took part as
observers: The African Intellectual Property Organization (OAPI), African Regional
Industrial Property Organization (ARIPO), Eurasian Patent Organization (EAPQO), European
Patent Organization (EPO), Food and Agriculture Orgarunaif the United Nations (FAO),
General Secretariat of The Andean Community, International Labour Organization (ILO),
Latin American Economic System (SELA), League of Arab States (LA8&)anisation
internationale de la francophonie (OIFPrganization ofAfrican Unity (OAU), Pacific

Islands Forum Secretariat, Secretariat of the Convention on Biological Diversity (SCBD),
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Secretariat of the Pacific Community, United Nations Conference on Trade and Development
(UNCTAD), South Centre, Union for the Proteatiof New Varieties of Plants (UPOV),

United Nations Educational, Scientific and Cultural Organization (UNESCO), United Nations
Environment Programme (UNEP), World Trade Organization (W{Z2).

4. Representatives of the following n@overnmentabrganizations (NGOs) took paa

ad hocobservers: Aboriginal and Torres Strait Islander Commission (ATSIC), Action Aid,
Arctic Athabaskan Council, Berne Declaration, Biotechnology Industry Organization (BIO),
Brazilian Association of Intellectual Propg (ABP1), Center for International Environmental
Law (CIEL), CropLife International, FARMPUY Inter and CECOTRAR- RCOGL, Genetic
Resources Action International (GRAIN), Health and Environment Program,-Lmo-
American Federation of Performers (FILR), Indian MovemenTupaj Amary Ingénieurs du
Monde Institute for Agriculture and Trade Policy (IATP), International Association for the
Protection of Intellectual Property (AIPPI), International Centre for Trade and Sustainable
Development (ICTSD), Intmational Chamber of Commerce (ICC), International
Environment Law Research Centre (IELRC), International Federation of Industrial Property
Attorneys (FICPI), International Federation of Musicians (FIM), International Federation of
Pharmaceutical Manufaatrs Associations (IFPMA), International Federation of
Reproduction Rights Organization (IFRRO), International Institute for Environment and
Development (IIED), International Literary and Artistic Association (ALAI), International
Plant Genetic Resourcesstitute (IPGRI), International Publishers Association (IPA),
International Seed Federation (FIS), International Work Group for Indigenous Affairs
(IWGIA), Inuit Circumpolar Conference (ICC), MaRlanckInstitute for Foreign and
International Patent, Copight and Competition LawMejlisof the Crimean Tatar People,
Russian Association of Indigenous Peoples of the North (RAIPGNAMI Council, Tulalip
Tribes of Washington Governmental Affairs Department, World Conservation Union (IUCN),
World Self Medicaton Industry (WSMI) (38).

5. Alist of participants is provided as Annex | of this report.

6. Discussions were based on the following documents and information papers prepared

or distributed by the Secretariat of WIPO (the Secretariat):

- “Draft Agenda” (document WIPO/GRTKF/IC/3/1 Prov.),

- “Accreditation of Certain NorGovernmental Organizations” (WIPO/GRTKF/IC/3/2),

- “Structure of Proposed Database of Contractual Practices and Clauses Relating to
Intellectual Property, Access to GenelResources and Benefgharing”
(WIPO/GRTKF/IC/3/4),

- “Inventory of Traditional Knowledgeelated Periodicals” (WIPO/GRTKF/IC/3/5),

- “Inventory of Existing Online Databases containing Traditional Knowledge
Documentation Data” (WIPO/GRTKF/IC/3/6),

- “Review of Existing Intellectual Property Protection of Traditional Knowledge”
(WIPO/GRTKF/IC/3/7),

- “Elements of asui generisSystem for the Protection of Traditional Knowledge”
(WIPO/GRTKF/IC/3/8),

- “Traditional Knowledge- Operational Terms and Definitions”
(WIPO/GRTKF/IC/3/9),

- “Final Report on National Experiences with the Legal Protection of Expressions of
Folklore” (WIPO/GRTKF/IC/3/10),

- “Expressions of Folklore” (WIPO/GRTKF/IC/3/11, submitted by the European
Community and its Member States),
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- “Certain Decisios of the Sixth Conference of the Parties to the Convention on
Biological Diversity” (WIPO/GRTKF/IC/3/12, submitted by the Secretariat of the
Convention on Biological Diversity),

- “Report of the ThirtyFirst Session of the Committee of Experts of the Sgddmaon
for the International Patent Classification” (WIPO/GRTKF/IC/3/13),

- “Current Status on the Protection and Legislation of National Folklore in China”
(WIPO/GRTKF/IC/3/14, submitted by the Delegation of China),

- “Position Paper of the African GrougWIPO/GRTKF/IC/3/15, submitted by the
African Group), and

- “Traditional Knowledge and Intellectual Property Rights” (WIPO/GRTKF/IC/3/16,
submitted by the European Community and its Member States).

7.  This report summarizes the discussions withediecting all the observations made nor
necessarily following the chronological order of interventions.
AGENDA ITEM 1: OPENING OF THE SESSION

8. The session was opened by Mr. Francis Gurry, Assistant Director General of WIPO,
who welcomed th@articipants on behalf of the Director General.

Election of the officers

9. Atits second session, the Committee had elected Mr. Henry Olsson (Sweden) as chair
for one year, and Mrs. Homai Saha (India) and Mr. Petru Dumitriu (Romania) asChees

for one year. MrOlsson and MrsSaha accordingly continued to serve in these positions
during the third session. Following the reassignment of Mr. Petru Dumitriu, the Delegation of
Argentina, on behalf of the Group of Latin American and Carilobeauntries, nominated

Mr. Mwananyanda Mbikusita Lewanika of Zambia to be elected in his place. This
nomination was supported by the Delegation of Algeria, on behalf of the African Group, and
agreed by the Committee. MAntony Taubman (WIPQO) acted as@etary to the third

session of the Committee.

AGENDA ITEM 2: ADOPTION OF THE AGENDA

10. Before submitting the Draft Agenda for approval, the Chair made several general
comments on the work of the Committee. Equal weight and time should ba tpvall three

issues before the Committee: genetic resources, traditional knowledge (TK) and folklore; the
Committee was encouraged to deliver tangible results, such as those canvassed in documents
WIPO/GRTKF/IC/3/4, WIPO/GRTKF/IC/3/5 and WIPO/GRTKF/I®6. All Committee

Members would be given the chance to speak, yet interventions should be brief. Members
should try to reach consensus decisions, rather than decide issues on the basis of a majority.
Individual Members would not be encouraged to mg&aeral opening statements, but were
asked to concentrate on the specific documents and issues at hand. The Chair proposed that
WIPO/GRTKF/IC/3/12 be discussed under Agenda Item 4 (Genetic Resources) after
WIPO/GRTKF/IC/3/4, and the Draft Agenda (WIPO/GRHA/IC/3/1) was adopted on this
understanding.
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General Statements

11. The Delegation of Argentina, on behalf of Group of Latin American and Caribbean
countries, said that it was grateful for the detailed and substantive documentation prepared by
the Secretariat, but that very few of the documents were currently available in Spanish. Many
of the documents had not been distributed at least two months in advance of the third session,
as the WIPO guidelines required.

12. The Delegation of Bypt raised the question of the availability of the documentation in
Arabic. The Delegation stated that Arabic was an official language in twdycountries.

The Delegation stated that this issue had also been raised at the two preceeding sessions and
that it would appreciate an explanation from the Secretariat as to why documents were only
available in English, French and Spanish. Several other delegations expressed concern as to
the unavailability of documentation in Arabic and noted that this cone&as expressed on

behalf of all Arabspeaking countries.

13. The Delegation of Algeria, on behalf of the African group, stated that it hoped that the
third session would demonstrate the same spirit of cooperation as in preceding meetings. The
Delegation expressed concern regarding the issue of documentation in Arabic. The
Delegation also commented that, on behalf of the African Group, it would later present a
position paper on the issues to be discussed by the Committee.

14. Inresmnding to the above, the Secretariat stated that it was highly conscious that
certain documents had only recently been disseminated to Committee Members. This was
partly because some documentation had been circulated earlier for comment and required
inputfrom Members, and much of the subject matter addressed by the Committee was new
territory and had required a considerable amount of work by the Secretariat. In the future, the
Secretariat would endeavor to send out documentation at least two month® phier

meeting date. Noting the concerns raised by the Delegation of Egypt on behalf of all
Arab-speaking nations, confirmed that the established practice within WIPO was for
documentation for all Committee meetings (such as the Standing Committetreegirésent
Committee) to be prepared in the three working languages of the Secretariat (English, French
and Spanish). Only for WIPO diplomatic conferences and Assemblies was documentation
prepared in the six official languages (Arabic, Chinese, Enghstinch, Russian and

Spanish). It noted that after coming to office the current Director General of WIPO had
extended the interpretation available for Committees to all six official languages, whereas in
the past it had only been available in the threekimg languages. He noted that to translate

all documentation into all six official languages for all Committee meetings would involve
changes in the structure of Secretariat, the program and budget, and the engagement of a
considerable number of languageperts. It further stated that such a change would need to

be placed before the Program and Budget Committee and approved by the WIPO General
Assembly, since the issue would have significant budgetary implications.

15. The Delegation of Egypttated that it was the first time that it had been informed that
the issue of translation within the United Nations was one of budget and that it should have
been informed of this at the first session of the Committee. The Delegation reaffirmed the
entitlenent of Arab-speaking delegations to receive all Committee documentation in Arabic.

16. The Delegation of India, on behalf of the Asian Group, said that the countries of its
region were rich in genetic resources, TK and folklore and it was cotadiib working with
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all countries for achieving conclusions which moved them towards protection of those
resources. The Delegation recalled the position paper submitted at the previous session of the
Committee, which reflected the broad convergence aofisien those crucial issues and the
Group’s specific needs and interests. The Delegation was pleased to see that many of the
Group’s concerns were being addressed in the work of the Committee. The Asian Group
commended documents WIPO/GRTKF/IC/3/8 and 1@B/at sought to clarify the complex
elements of &ui generissystem and the definitions to be agreed to before these issues could
be addressed in the Committee. Concerning legal protection of expressions of folklore, the
Asian Group had suggested thatR® explore practical options for the protection of tangible
expressions of folklore through existing intellectual property riglR®E) such as copyright,
industrial designs, certification and collective marks, and geographical indications, and, if
necesary, study the possibility of establishing additional IPRs for handicrafts and other
tangible expressions of folklore which were not protected by such existing rights. The
Secretariat had conducted a survey on national experiences with the protection of folklore and
from the limited information available had concluded that there was currently little practical
experience with the implementation of existing systems and measures which countries had
established in law. National systems, therefore, needbd strengthened. But equally, there
was a strong need for international protection for expressions of folklore. These suggestions
would need to be discussed in detail by the Committee and the suggested tasks approved.

17. The Delegation of Cima expressed its satisfaction in seeing that, after its two first
sessions, the Committee had already started achieving concrete results. The Delegation
emphasized some of the important points and supported, in principle, the statement of the
Delegation éIndia, on behalf of the Asian Group.

18. The Delegation of Algeria, speaking on behalf of the African Group, introduced the
contents olocument WIPO/GRTKHAC/3/15, which was circulated to the Committee. The
position adopted by the African Grpus provided as Annex Il of this Report.

19. Mr. Edwin Vasallo, Minister for Economic Services of Malta made a general statement.
He referred to the essential role played by the intellectual property (IP) system in the
promotion of a culture oéntrepreneurship and innovation. He had emphasized to Maltese
entrepreneurs the essential role of this system for a healthy business environment and a
prosperous economy. IP legislation had existed in Malta for over a century and was
consolidated wherhe Industrial Property Office was set up as a distinct entity in 1994.
Through this last period, WIPO had-operated with that Office in raising awareness of the
use and value of IPRs and in training staff. WIPO had also assisted in updating IP legislat
through consultations. Innovators could now protect their economic rights through an
extensive modern legislative framework. WIPO had recently supported a seminar on IP for
Small and Medium Sized Enterprises (SMEs), which had been welcomed as liynaigny
organizations. His government hoped that this past cooperation would continue in the future
S0 as to consolidate what had been achieved. He recorded his personal gratitude to the
Director General of WIPO and the Secretariat for their commitmedteadeavors in

promoting the use of IP, and welcomed the Director General’'s emphasis on developing IP
systems in developing countries and increasing awareness amongst SMEs. Turning to the
Committee’s work, the Minister referred to the questions thaCibemittee was aiming to
answer. While his country lacked formal innovators, the people were innovators in the
informal sense of the word, constantly coming up with new ideas and solutions. His country
had a rich and vivid historical heritage, one of thidest in the world, and a wealth of

traditions and folklore, handed down through the generations, drawn from diverse sources and
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influences. Space was limited, and natural vegetation was under threat. The Committee
could therefore understand why he attad great importance to the issues of genetic
resources, TK and folklore. Malta was drafting new legislation on plants, seeds and
propagating material and was working to conserve local flora. Endemic plants that were near
to extinction had been savedtiugh the micropropagation of tissue culture and replanted in
nature. Genetically modified organisms were currently banned in Malta, in line with the
moratorium imposed by the European Union. The Malta Crafts Council had recently been
set up within hisMinistry to promote and protect local crafts and the products of Maltese
folklore, with a certification system to distinguish authentic Maltese craft products from
imitations which had recently entered the market. This system had added value to local
products, and enhanced the image of Maltese crafts. Work was in train on a conformity mark
for certain crafts sectors to set manufacturing standards. The Crafts Council promoted local
traditions and crafts through awareness seminars, targeted marketingsitewand a

Directory of Craftsmen. Regular exhibitions were held, and information distributed to inform
locals and tourists about the value of Maltese traditions, especially crafts. Crafts workers
registered with the Council received these servicematharge. His Ministry was

encouraging innovation within the crafts sector. Yet products made according to local
traditions were being copied, manufactured and sold cheaply. The survival of Maltese
traditions and folklore required a system to protektdnd folklore. The leeway afforded to
counterfeiters should be minimized. An adequate and efficient enforcement system was
needed to deter potential infringers and to catch those who did breach IPRs.

AGENDA ITEM 3: ACCREDITATION OF CERTAIN ORGANIZATIONS

20. Documents WIPO/GRTKF/IC/3/2 and WIPO/GRTKF/IC/3/2/Add. gave details of
eighteen organizations that had requestethocobserver status for the sessions of the
Committee: theAssociation BouregregtheAsociacion Civil Comunidad Aborigert‘Toba,
Pilaga, Wichi” - To.Pi.Wi thePauktuutit- Inuit Women's Associatigrthe Society for
Research into Sustainable Technologies and Institutions (SRIE¥AInu Association of
Sapporg the Asociacion Ixacavaa de Desarrollo e Informacion lgeia (ASIDII) the
Indian Confederation of Indigenous and Tribal Peoples NBdkt Zone (ICITPNEZ); the
Indigenous Peoples Program; the Institute of Social and Cultural Anthropology, University of
Oxford; the International Institute for EnvironmemtdaDevelopment (IIED); th&a Lahui
Hawar'i; the Nepal Federation of Nationalities (NEFEN); thgganisation des Volontaires
Acteurs de DeveloppemeAttion Plus (OVABAP), thePachamama Asociacion Ciyilthe
South Centre; theTirHinane the Tulalp Tribes of Washington Governmental Affairs
Department; and the World Trade Institute. The Committee unanimously approved
accreditation of these organizationsaashocobservers.

21. The representative of the Indian Movema@iipaj Amarurecalked the proposal

submitted at the last session of the Committee on behalf of the European Community and its
Member States and supported by a number of Members, concerning the availability of funds
to encourage and support the participation of represensadiV€K holders at the sessions of

the Committee. He asked about the implementation of this proposal.

22. The Secretariat explained that the proposal had been reported to the Program and
Budget Committee, which was the appropriate body to addtesissue. The next meeting of
the Program and Budget Committee would take place in September. If the Budget Committee
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could reach a favorable decision, then it would be reported to the WIPO Assembly in
September, for consideration by WIPO Member &ate

23. The representative of the Saami Council, on behalf of the indigenous caucus, described
the United Nations Permanent Forum on Indigenous Issues (the Forum). The representative
indicated that he had no mandate to speak on behalf of therolts Members should
themselves be present to address the Committee but a lack of funding prevented this, and the
Committee should have a basic understanding of the Forum. The representative averred that
over the years indigenous peoples had been stutgesevere forms of wrongdoings, including
institutionalized forms of discrimination, when the international community, with the
establishment of the United Nations, started to focus on human rights and human aid. Only in
the 1980s were indigenous issuedded to the United Nations (UN) agenda. Even when the
international community started to address indigenous issues, the indigenous peoples
themselves were rarely invited to participate in these processes. In recent years, the
international communitydd began to address more adequately the particular needs and
concerns of indigenous peoples, so that today it formed an important part of UN work. The
representative acknowledged that several achievements had been made to remedy some of the
problems facedby the indigenous peoples, yet indigenous peoples still faced grave forms of
discrimination, as was highlighted at the United Nations World Conference Against Racism
and Racial Discrimination in South Africa in 2001. The international community’s faiture
adequately address the situation of the indigenous peoples was attributed not to the lack of
effort but to limited understanding of the particular concerns of indigenous peoples, due to the
lack of indigenous input to UN processes. The Forum waditstiepermanent UN body

dealing solely with indigenous issues. It reported directly to ECOSOC. It had first metin

New York in May 2002, and would meet annually for two weeks each spring. The
representative assessed the creation of the Forum as thesgr@ehievement of the UN in its

work for promoting indigenous rights, with indigenous peoples and governments meeting for
the first time on an equal level. The Forum consisted of eight members appointed by
governments and eight appointed by indigenoesgies. These members serve in their own
capacity with equal powers. The Forum was mandated to address all issues within the
mandate of ECOSOC that are relevant to indigenous peoples; it was not a human rights body
as such, since human rights was just @fithe issues it addressed. Its main role was to
coordinate work on indigenous issues within the UN system, to ensure that indigenous views
and concerns are taken into account in UN work, to interact with all UN bodies dealing with
issues of relevanceindigenous peoples and to ensure an holistic approach to indigenous
issues. The Forum’s mandate was given in ECOSOC Resolution 2000/22. At its first session,
several UN agencies, including WIPO, described their work on issues relevant to indigenous
pemles; there were no thematic discussions. WIPO was a member of the Interagency
Support Group created to assist the Forum to become as effective as possible. The
representative called on the Secretariat to seek the advice of the Forum in its futuramebrk,
consider such advice when proposing future actions. The Permanent Forum, at its first
session, requested among other agencies WIPO, to conduct a comprehensive review on how
its policies affect indigenous peoples as well as identify good and badga®agbolicies,

programs, gaps, problems, and obstacles in addressing issues regarding indigenous peoples.
The Permanent Forum recommended that WIPO hold a technical workshop, including both
state and indigenous representatives, to investigate the liskageeen cultural diversity and
biological diversity, ecosystem approaches and collaboration between scientific and TK and
to evaluate the IP regime and to consider elaboraingyenerissystems for the protection of
indigenous biecultural heritage, geetic resources and TK, and to identify the support for
indigenous peoples to develop and consolidate their own policies and principles for the
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protection of biological resources, TK, innovations and creativity. The representative
expected the Permanemim members to take an active part in WIPQO'’s work in the future.
The representative urged WIPO to cover the costs of the Forum members’ participation in the
Intergovernmental Committee. The representative stated that the Permanent Forum could
assist théntergovernmental Committee by providing advice on how to allocate the means in
the fund that could be set up for indigenous participation in the Committee.

24. The Delegation of Spain, on behalf of the European Community and its Member States,
supported the intervention by the indigenous caucus and welcomed the Permanent Forum.
The Secretariat was invited to coordinate and work closely together with the Forum.

25. The Delegation of Mexico expressed support for the establishment &bttuen and its
hope that WIPO and other IGOs would continue to cooperation with the Forum. The
Delegation expressed satisfaction in seeing the participation of Indigenous Peoples in the
Forum, noting that the Committee should include TK holders in dessioade on these
systems.

26. The Delegation of Algeria on behalf of the African Group expressed their support for
the establishment of the Forum within the UN framework, and for extended cooperation
between WIPO and the Forum in the field of IP.

27. The Delegation of New Zealand supported the Forum and the statement of the
indigenous caucus concerning cooperation between WIPO and the Forum. The Delegation
supported the suggestion that WIPO cover the costs of the attendance of the éterirtaiom

at the Committee’s meetings, until the Forum obtained the necessary funding.

28. The Delegation of Thailand supported extended cooperation between WIPO and the
Permanent Forum and urged the participation of indigenous peoples in lRd@md in

WIPO. The Delegation of Venezuela supported the creation of the Forum and stated that the
cooperation between WIPO and the Forum should be enhanced.

29. The Secretariat noted that the establishment of the Permanent Forum was indeed a
significant step, and it was pleased to be able to participate at its first session. The
presentation given to the Forum on the work of the Committee was well attended and that
WIPO was also part of the Interagency group with several other UN bodies wHpédhe

prepare for the Forum'’s first meeting. There were possibilities for cooperation between
WIPO and the Permanent Forum so as to enhance the participation of indigenous peoples in
the Committee. One possibility, linked to the Saami Council’s staténeencerned the

proposal to the Program and Budget Committee that there be funding of indigenous
participation at Committee meetings, was for the Permanent Forum to assist in identifying the
recipients of such funding. This proposal had been made aettend session of the

Committee by the European Community and its Member States, and would be considered by
the Program and Budget Committee at its next scheduled meeting.

30. The Chair made the following conclusions. The Chair thanked the S2aomcil

for raising the issue to the Intergovernmental Committee. He noted the establishment of
the United Nations body of the Permanent Forum. He stated that the Committee
encouraged close cooperation between WIPO and the Intergovernmental Committee
with the Forum. With regard to the financing of participation, the Chair noted the
explanations provided by the Secretariat that the Program and Budget Committee would
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look further into the issue, and the present Committee would therefore leave the matter
pending.

AGENDA ITEM 4: GENETIC RESOURCES

31. Atthe invitation of the Chair, the Secretariat introduckxtument

WIPO/GRTKHIC/3/4 (Possible Format for an Electronic Database of National and Regional
Clauses and Practices Concerning Accessénetic resources and BeneSiharing) and the
activities it proposed. The Chair recalled that at its previous session, the Committee had
agreed to a twestep approachdiscussion of the structure of the database to be followed by
work on its contents- and invited the Committee to decide on the database structure and on
the distribution of the questionnaire proposed in the document.

General issues on the contracts database

32. The Delegation of Spain, on behalf of the European Union, vogeseeral support for

the approach set out thocument WIPO/GRTKHAC/3/4 but noted that there were several
technical problems, such as responsibility for channeling information from Members to the
database; issues regarding languages; and inclusion oliedieeegal documents in summary
form.

33. The Delegation of Venezuela emphasized that the database should contain information
based on the experience of all Members, especially developing countries, and that its structure
should reflect the ragrements and needs of developing countries. It encouraged developing
countries to send their remarks and comments, so as to achieve this balance. The Delegation
supported the general structure of the database, and said it should be flexible enough to
acommodate emerging needs. The Delegation stressed the importance of including the
origin of the genetic resources and/or associated TK within the contract checklist (item 4.4 of
document WIPO/GRTKHAC/3/3). Information should cover whether the resourcase

from anin situ or ex situorigin, and also whether there had been prior informed consent. The
Delegation stressed the need for any mechanism aimed at resolving disputes to be compatible
with national law. It welcomed references to both monetaryramdmonetary benefit

sharing, farmers’ rights and confidentiality clauses, and stressed that definitions of terms for
the purposes of the questionnaire should be as contained in the Convention on Biological
Diversity (CBD) and not interpreted in a way thaduld prejudice agreements previously

reached in other fora. The Delegation called for account to be taken of work in other WIPO
Committees which were addressing issues related to the work of the present Committee,
particularly on substantive patent law.

34. The Delegation of India, on behalf of the Asian Group, expressed appreciation for the
work on collecting and compiling existing contractual clauses, but noted the need to focus on
IP related aspects in contractual agreements concerning geesaurces and benefit sharing.
The proposed questionnaire would benefit from the range of views and experience within the
Committee. At the previous session, the Group had underlined the importance of prior art in
its consideration of the protection K and the need to integrate TK documentation into the
databases available to patent offices worldwide.
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35. The Delegation of India appreciated the Secretariat’s efforts to extend the coverage of
periodicals, gazettes and newsletters in theimum documentation list of TK for

international and international type searches. It recognized that such an inventory could not
fully reflect the scope and diversity of TK or the documentation available. It was a useful
starting point, but this exercismuld not be in isolation. An effective classification system

for such disclosed prior art documentation was necessary, such as TK Digital Libraries with
search tools for the retrieval of relevant information. The Delegation noted that this was
presenty being addressed by the WIPO Task Force on Classification of Traditional
Knowledge, as part of the Committee of Experts of the Special Union for the International
Patent Classification (IPC). The Delegation of India endorsed cooperation between the IPC
Committee of Experts and the Committee. In the Delegation’s view, the Committee also
needed to address the more complex issue of “defensive protection” of TK and the “positive
legal protection” through existing IP or contractual agreements or the devehbpfrsi
generisrights. A review of national systems and existing IP mechanisms was crucial in this
exercise.

36. The Delegation of Thailand agreed that the database should be-fiiesdty and

concise source of information to all thosetpes involved in drafting and negotiating

contractual agreements on access to genetic resources and benefit sharing, particularly on IP
related clauses. Members and stakeholders should be encouraged to make use of the database
and provide information orhe effectiveness or problems encountered in using clauses, so

that the database may be a more useful and realistic tool for use by Members and stakeholders
concerned with IP related aspects of contracts on access to genetic resources and benefit
sharing. The Delegation, in general, approved the proposed structure of the database but
added several suggestions. The title page and terms of use should clarify the IP status of the
contract clauses so as to avoid potential violations of IPRs if users of tabatst copied
contractual clauses. On item 4.2(b)(ii), a search tool could be inserted in order to enable
endusers to look for contract parties that signed the contract on behalf of other organizations
or stakeholders, such as when a governmental battjes on behalf of a community which

holds TK. On (b)(iv) ‘contract scope,’ the Delegation proposed the addition of “kimow,”

since much knovwhow was distinct from TK, even though the two were related. On item (j),
concerning dispute resolution, the Bghtion said that the questionnaire should cover how
parties had agreed to resolve disputes but also the effectiveness of alternative dispute
resolutions. This would help illustrate what forms of dispute resolution are most beneficial.
The Delegation aged, in principle, that the questionnaire could be disseminated with some
adjustments. In many countries there were several governmental bodies, organizations, or
institutions responsible for the provision of access to genetic resources and benefg gharin
Thailand, the Department of Agriculture, the Forestry Department, and the National Institute
on Traditional Medical Practices were all involved). All responsible parties should be
encouraged to cooperate on responses to the questionnaire, ina@odsgtation with
stakeholders such as holders of TK. Where different approaches were evident in a particular
country, the database should include this diverse information so as to ensure a full picture of
the various options.

37. The Delegatiorof Peru accepted the proposals in principle, yet emphasized that the
database should be flexible so as to allow for the compatibility of the different interests
involved. The Delegation of Bolivia supported the position of the Delegation of Venezuela,
noting that the checklist should contain the origin of genetic resources and TK, and
definitions should correspond with the CBD.
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38. The Delegation of Australia welcomed the database as a useful step towards clearly
identifying the issues and addieng the concerns raised before the Committee. The database
would provide a practical tool to aid contract negotiators when considering protection and
commercialization of IP related to genetic resources, and would increase understanding about
existing pactices. It would therefore contribute to assessments of the need for and the nature
of any changes to national or international regimes. Noting that the database would serve
immediate and ongoing objectives, the Delegation informed the Committee of the

“Intellectual Property & Biotechnology: Training Handbook,” produced by Australia under

the auspices of Asi®acific Economic Cooperation (APEC) as a practical introduction to the
management of IPRs in relation to biotechnology for the use of devel@pingtries in the

Asia and Pacific region. The database, once ready, would give actual operational examples of
contractual terms; the Handbook gives practical insight on how to negotiate those terms. In
order to encourage contributions to the databdmeAustralian Government had conducted

wide consultations with State Governments, research institutes, professional and industry
organizations, indigenous groups and companies, and many stakeholders had agreed to
contribute— once aware of the purpose dfetdatabase, they saw value in contributing to it.

Other delegations were invited to discuss how Australia had engaged key stakeholders. The
Delegation flagged the need for technicalaqmeration on consultation mechanisms, and
recommended that the Setariat direct technical assistance towards ensuring developing
countries had ample opportunity to contribute to the database. The Delegation noted the need
to examine how confidential information could be handled, and whether such information
should be ollected at all.

39. The Delegation of the United States of America reaffirmed its support for this exercise,
as it sought to even the playing field by providing capacity building to suppliers of genetic
resources and also provided guidelinesresearchers and users of the resources. It agreed
with other delegations that the final product must be 4disendly to make the greatest impact,
and expressed support for many of the itemdacument WIPO/GRTKHC/3/4, including

the confidentialityprovision, as it was often the practice to keep price and terms of
agreements confidential, while at the same time making the existence of the agreement
known. It suggested that the database include information on whether any patents had been
granted onlte research relevant activities as a result of the partnerships (and, in the case of
commercialization of a pharmaceutical product, any marketing approval), and information on
whether the research had been subject to approval by the national authositlesti(ect from

the holders of the knowledge). The Delegation supported dissemination of the questionnaire
to Committee Members and stakeholders and looked forward to a compilation of responses
which would assist the Committee in its work.

40. The Delegation of Brazil advised that Brazil had carried out thorough consultations with
relevant national stakeholders in preparation for this session of the Committee. This involved
representatives from different governmental policy areas such as liPadegdigenous affairs,
environment, culture, research and science and technology, together wigowemmental
representatives of indigenous communities, such as the Coordination of Organizations of the
Brazilian Amazon (COAIB) and the Council for Artitation of the Indigenous Peoples and
Organizations of Brazil (CAPOIB). These consultations had been very useful in identifying
its interests in the Committee’s work. The Delegation referred to recent developments in
other IGOs which were dealing withéhssues of genetic resources, TK and folklore, and
commented that WIPO could have a significant role in contributing to the international debate
on the protection of TK and folklore, as well as on access to genetic resources as far as IPRs
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were concernedThis task was not exclusive to WIPO and could not be carried out in
isolation from the work of other relevant IGOs that also had their respective mandates to
address genetic resources, TK and folklore. Particularly relevant were the Food and
Agriculturd Organization (FAO), the World Trade Organization (WTO) and the CBD. The
FAO International Treaty on Plant Genetic Resources for Food and Agriculture (FAO Treaty)
contained provisions related to IPRs which must be taken into account in discussions
regardng access to genetic resources. The WTO Doha Ministerial Declaration (adopted 14
November, 2001) instructed the Council for TRIPS to examine the relationship between the
Agreement on Trad&®elated Aspects of Intellectual Property Rights (TRIPS) and 8B,C

the protection of TK and folklore. Integrally with the single undertaking of the Doha
Development Agenda, the TRIPS Council would address these outstanding implementation
issues. The Committee would have to take account of developments in the Wadlel T
Organization (WTO). The Decisions adopted by the Sixth Conference of the Parties of the
CBD were also important inputs for the Committee. The “Bonn Guidelines on Access to
Genetic Resources and Fair and Equitable Sharing of the Benefits Arisimd their

Utilization” (Bonn Guidelines) clearly supported disclosure of the source of the genetic
material in IP legislation, matter that should be considered in the Committee’s discussions on
access to genetic resources. Discussions on issues relajeddtc resources, TK and

folklore in WIPO did not and should not duplicate discussions in other organizations.
Progress in the Committee that was not clearly compatible with developments in the CBD and
FAO would not be meaningful or acceptable. Likewigeogress in WIPO would be

extremely limited if the TRIPS Agreement remained unchanged in matters related to genetic
resources and TK. Therefore, in light of its expertise and resources on IPRs, WIPO could
contribute to a synergy among the relevant in&ional fora. Cooperation between the

WIPO Secretariat and the Secretariats of other relevant organizations had been very positive
in this respect. At the national level, Governments should ensure that the relevant
stakeholders would also contributettos synergy. Finally, the Delegation referred to the
ongoing discussions on the Substantive Patent Law Treaty (SPLT) in the WIPO Standing
Committee on the Law of Patents (SCP). The Delegation was seriously concerned with the
fact that the developments the SPLT could actually represent a step backwards in relation
to important provisions of the CBD, FAO and over the flexibilities contained in the TRIPS
Agreement. Ultimately, developments on patent harmonization in the SCP could be in
serious contradton with possible developments in the Committee, and the Delegation
invited other Members to reflect on the urgent need for coherence between those two
exercises. The Delegation noted that the proposed database of contractual practices and
clauses was iaccord with the spirit of th8onn Guidelines. The proposed definitioiaft

Il of Annex Il) should include the term “derivatives” related to biological resources, as it was
not adequately covered in the questionnaire. “Products thereof’ can bediatialnsuch as

the resin of a tree which does not contain the original genetic material, but has been
synthesized from the original biological material of a tre@r it may have been artificially
synthesized from the genetic material in a laboratonynéx | did not mention derivatives,

but Question 6 of Annex Il did.

41. The Delegation of Japan supported development of the proposed database, as a useful
and practical means for parties involved in contract negotiations. It queried whiatraarld

be feasible to collect sufficient actual contractual information. An initial survey of the
Japanese private sector had revealed hesitations about contributing commercially sensitive
information. Some measures may be necessary to encourage Jands®f stakeholders to
contribute to the database. It may also be useful to pursue the additional approach of
developing a guide of contractual practices, guidelines and model IP clauses, as originally
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proposed by the Secretariat, a guide which wowddbneficial to stakeholders. The
Delegation accordingly favored a dual approach, combining development of the database with
the elaboration of a guide to contractual practices.

42. The Delegation of Norway generally supported the proposed ds¢sdnd questionnaire

but raised a specific comment on the term “contract purposes” which, it felt, needed a
different approach, since the categories given needed to reflect relevant uses. Material falling
under the FAO Treaty, was to be used for resednobeding and training in food and

agriculture, uses which seemed to fall between the categories as currently proposed. The
Delegation supported Brazil's reference to the relevance of developments in fora such as the
FAO, the CBD and the WTO.

43. The Delegation of France suggested an extension of the deadline for the collection of
information on practices. The samples of contracts attached should be distributed in their
original languages and that the database should reflect the regional giaersidiversity of

legal systems. The questionnaire and database should include an indication of the conditions
of scientific publication and communication. Finally, the explanatory parts of the
guestionnaire could be corrected in two ways: first, tive@s no automatic correspondence
between commercial and industrial application and bioprospecting, on the one hand, and
scientific applications anex situexchanges, on the other; second, the explanatory document
should not mention definitions containedthe CBD nor should it propose additional

definitions not yet agreed upon.

44. The Delegation of New Zealand expressed its support for the proposed database as set
out in the Secretariat's document, which it considered to be comprehensiveatidarglly,

and for the questionnaire. The request, in the questionnaire, for confidential or commercially
sensitive information to be deleted from any contracts or comments would reassure those
asked to participate in the process and would ultimatehaane the number of responses
received. The Delegation recommended that work on the database proposal be advanced as
soon as possible and as a matter of priority. The Committee could expect to make relatively
fast progress through the provision of a gieal tool to aid those entering into negotiations
concerning the use, protection and commercialization of genetic resources and associated TK.

45. The Delegation of Zambia said that there was a need to identify the source of genetic
material,whether obtainech situ or ex situ The original source should be identified of
material obtaine@x situ The Delegation proposed that no patents be applied for information
obtained from the database.

46. The Delegation of Switzerland suppedtthe proposed structure as meeting the needs of
potential users and providing a concise and4gendly source of information for use in

drafting and negotiating relevant agreements. The Delegation supported the dissemination of
the proposed questioaite to Committee Members and a wide range of stakeholders with
practical experience in the area of contractual practices and agreements relating to IP and
access and benefit sharing. The Delegation hoped that many stakeholders would send in a
reply so that the database would be as complete and comprehensive as possible. The next
meeting of the Committee should review progress made.

47. The Delegation of India supported the two proposals, in principle. It had always
supported WIPO as the mogi@opriate and neutral forum to harmonize and resolve the
interests of different stakeholders. It shared the views of the Delegation of Brazil on the need
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to complement and coordinate with the activities of other bodies, and to establish an equitable
andenforceable legal framework. This would be important if the approval of the two current
proposals were to lead to salutary consequences for developing countries, especially those
where awareness levels were low or where awareness was just increasirgrethenholders

of such resources were yet to be fully empowered.

48. The representative of the FAO advised that the FAO Treaty had already obtained seven
ratifications and 47 signatures. The Treaty dealt with a specific kind of genetic resource
namely plant genetic resources for food and agriculture. Synergies across the various sectors
concerned with those resources, such as WIPO, CBD and the WTO, was of utmost
importance. He stressed the difference between the multilateral system, esthblyighe

FAO Treaty, and the contractual or bilateral systems of access. The multilateral system was
based on the understanding that plant genetic resources belong to the international community
and therefore it followed rules established multilateradlyamples of which could be found

already under the Consultative Group on International Agricultural Research (CGIAR), which
held hundreds of thousands of plant genetic resources in trust for the international community.
Agreements that gave access toorgges under the control of the CGIAR were not bilateral
contracts, but agreements entered into in the framework of internationally approved rules.

The question, then, was whether those rules should be reflected in the database, and yet taking
into accoumthat they had not been individually negotiated. The representative suggested that
this question should be reflected in the database, or at least the existence of internationally
established rules could be mentioned.

49. The Delegation of Argeinta called for further consideration of some questions raised
by the representative of the FAO and expressed full support for synergy and cooperation
between the work of the FAO and WIPO. The exact linkages and interactions between the
proposed electronidatabase and the FAO Treaty should be clarified, particularly how plant
genetic resources for food and agriculture were to be covered in the database.

50. The Delegation of Egypt referred to the difficulty faced by developing countries in
dealirng with such complex and mulfaceted issues in a short time, and referred to the need
for coordination between WIPO and other IGOs, notably under Article 19 of the WTO Doha
Ministerial Declaration and certain work of the World Health Organization (WHO)e
Delegation voiced concern of the impact of the SCP’s activities on the Committee’s work.
The Committee’s work would not be effective unless it resulted in a binding international
instrument.

51. The representative of the Indian Movem@&mupaj Amarustated that there was no IP
system that protected genetic resources and TK of indigenous peoples. He rejected any
debate on human genetic resources and any contract involving the transfer of human genes.

Scope of subject matter

52. The Secretariat outlined the comment process that had been undertaken. One
amendment that was introduced as a result of a Member’s proposal at the comment phase was
to include a reference under subject matter to human genetic resources, derivatives,
modifications and progeny, and ndaplogical natural resources. Many delegations

expressed views on this amendment.
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53. The delegations of Bolivia, Brazil, Egypt, France, the Holy See, Peru, Spain (on behalf
of the European Union), Venezuela, anahabia objected to the reference to human genetic
resources, on the basis of a range of ethical, cultural and religious grounds. The Delegation of
Brazil pointed out that such resources are not covered by the same legislation as genetic
resources of plantsnimals and microorganisms. The Delegation of the Holy See added that a
prudent approach to matters concerning human genetics was called for and that the reference
to human genetic material is inappropriate in a contractual context. The delegations of
Aberia (on behalf of the African Group), France, Peru, Spain (on behalf of the European
Community and its Member States), Venezuela and Zambia opposed the inclusion of
non-biological natural resources. The delegations of Algeria (on behalf of the Africang}
France, Spain (on behalf of the European Community and its Member States), and Zambia
raised concerns about the references to derivatives.

54. The Delegation of Thailand noted that the inclusion of a reference to human genetic
resources wasensitive and that the Committee must ensure that such inclusion would not
lead to the belief that they were supporting the-prospecting of human genes or other

human genetic entities and understood that much research was undertaken in this #rea, i.e.
search for human genes or genetic entities It clarified that it was not taking a position as to
the inclusion or exclusion of human genetic material in the document, but that it was
concerned that the Committee should not be seen as accepting pnedpecting of human

genes. With regard to (j), Dispute Resolution, the Delegation stated that not only that the
provision of information should be on how the parties have agreed to resolve any disputes but
also on the effective alternative dispute resiolus used so far in the contracting party

countries, if any, with details of how it was utilized and why it was a success. The Delegation
stated that this was to provide an idea of what sort of dispute resolution should be
incorporated in the contract mrder for the parties to effectively resolve the problems without
delay. The Delegation recommended the dissemination of the questionnaire of contractual
practices and clauses relating to intellectual property, access to genetic resources and benefit
shaing provided in Annex II, with the following suggestions, namely that since in many
countries there are several governmental bodies, organizations, or institutions responsible for
the provision of access to genetic resources and benefit sharing. Theababegiated that in
answering the questionnaire all responsible parties should be encouraged to cooperate on the
preparation of the information given together with the consultation with stakeholders to obtain
the uniform and harmonized information relajito intellectual property related clauses and
contractual practices in individual contracts concerning access to genetic resources and
benefit sharing of each country. It added that if the uniformity and harmonization of such
information cannot be met amg responsible parties of the country, differences in each

version of the information should be provided so that the Secretariat could compile a
complete data of practices in that country.

55. The Delegation of Australia indicated it did not seather delegations’ concerns

regarding the listing of human genetic resources. Since the prospecting of human genetic
resources was actually taking place, it may be useful for further information to be available on
these activities. On the other harmacknowledged that the interface between IP and human
genetic resources was a sensitive issue.

56. The Delegation of Norway noted that this was not a normative document but a database
that reflected realities. If human genetic resources wetgadly the subject matter of

contracts, they should be included. The Delegation of New Zealand called for the retention of
references to human genetic resources andmological natural substances, as collection of
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contractual terms concerning thosettaes must surely be of assistance to indigenous peoples
and communities being asked to participate in such arrangements.

57. The Secretariat clarified that the proposed database was intended solely to gather
information. It would assist researaito contractual practices and IP clauses relating to
access to genetic resources and berstigtring; provide guidance on how other parties had
dealt with IP issues of access and benrsffiairing contracts and on lessons learned; and
enable those who wemunfamiliar with the field of IP and genetic resources to learn about
contracting practices. Since the database would potentially deal with any contracts
concerning genetic resources, the proposed structure divided genetic resources into several
categores solely to assist information retrieval. As the Delegation of Norway had pointed
out, the database would not have a normative nature, and would merely reflect existing
practices. Nonetheless, a statement could be added to the relevant part of tasalatab
explaining that the reference to human genetic resources should not be seen as an
endorsement of any practices in that area. The Secretariat clarified that the reference to
‘human genetic resources’ and other terms which had been discussed by thet@erhadl

not been included at the initiative of the Secretariat, but was included following the receipt of
comments by Members on the proposatiocument WIPO/GRTKHRC/3/3. On

confidentiality, the Secretariat did not expect to receive any informatianhs of a

confidential nature, nor would it cater for it. The FAO Treaty covered material which would
overlap with “plant genetic resources” in the questionnaire. Yet in contrast to the proposed
database, the FAO Treaty was not an information colleaarcise but a binding

international treaty establishing a multilateral system of access to plant genetic resources for
food and agriculture. Some information in the proposed database might relate to contracts on
such resources, both outside and withie thultilateral system. Hence the exercises
undertaken by the FAO and WIPO were complementary rather than contradictory, and the
database would include suitable references to the multilateral system under the FAO Treaty.

58. The representative dfie FAO concurred, observing that there was no problem between
the exercises undertaken by the FAO and WIPO. The Governing Body of the FAO Treaty,
was establishing a work program in which it would define the Material Transfer Agreement
for the multilaterdsystem. He stated that the interest of the FAO was to ensure that nothing
was done in the context of the present exercise which would prejudice the further work of the
Treaty, and supported the approach set out by the Secretariat.

59. The Char noted that there was a broad support both for the structure of the
proposed database and the dissemination of the questionnaire. On the structure, the
general comments concerned the eventual grant of patents on research based on genetic
resources and nether the research had been approved by national authorities. The
structure should also take account of specific remarks on IP aspects;-howwand
confidentiality; the reference to prior informed consent; the concept of derivatives;
and publicatiorof scientific research. The Committee had noted the need to encourage
a wide range of recipients of the questionnaire to submit information, and the need for
technical assistance for developing countries to use the questionnaire. The matter of
confidentality had been raised, but had already been clarified by the Secretariat. A
further common topic had been the need for synergy and cooperation between
intergovernmental organizations.
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60. Noting that there were two distinct views on maintagthe reference to human
genetic resources, as well as to Aanlogical natural resources, the Chair observed that
the questionnaire was clearly not a nesetting exercise and the Committee was not
endorsing anything by means of the questionnaire;gtrestionnaire only sought to

collect data for the potential use of people interested in precedents of various
contractual practices; and the Committee was at present only establishing the database,
which would have to be revised over the years to coifigere were ethical concerns
relating to human genetic resources, and a distinct concern about the scope of WIPO'’s
competence since the questionnaire was aimed at elucidating practices in
benefitsharing and the CBD did not cover human genetic resourtlee.Chair’s

proposal to replace the reference to human genetic resources by a reference to medical
research was not accepted by several delegations.

61. The Chair therefore proposed, and the Committee agreed, that the questionnaire
be circulatd without the reference to human genetic resources. The Chair proposed, and
the Committee decided, that given the lack of consensus on references to derivatives
and nonbiological natural resources, the questionnaire should be circulated without
them.

Certain Decisions by the Conference of the Parties to the Convention on Biological Diversity
(WIPO/GRTKF/IC/3/12)

62. Atthe invitation of the Chair, the Secretariat introduced document
WIPO/GRTKF/IC/3/12. The representative of the Secretariah®@BDeported on the
outcomes of the sixth meeting of the Conference of the Parties (COP) to the CBD, reporting
that the COP had noted the work of the Committee with appreciation. She described several
COP decisions of particular interest to the Comeattnamely the decisions on:

- Article 8(j) and related provisions (Decision VI1/10);

- access and benefharing as related to genetic resources (Decision VI/24);

- cooperation with other organizations, initiatives and conventions (Decision VI1/20);

- agricultural biological diversity (Decision VI/5); and

- scientific and technical cooperation and the clearing house mechanism (Decision
VI/18).

63. The representative recalled that COP Decision VI/10 (“Article 8(j) and Related
Provisions”) hadnvited the Committee:

- to continue to promote the more effective participation of indigenous and local
communities in its work;

- to examine and consider mechanisms to protect TK, such as the disclosure of origin of
relevant TK in applications for IPRspd

- to forward to the Executive Secretary all documents considered relevant with respect
to advances made by the Committee.

The COP had also requested the Working Group on Article 8(j) and Related Provisions to
address the issue efii generissystemsdr the protection of TK, taking into account the work
of the Committee. The CBD therefore welcomed document WIPO/GRTKF/IC/3/8
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(“Elements of asui generisSystem for the Protection of Traditional Knowledge”). The COP
had urged CBD Parties and Governmentth the approval and involvement of indigenous

and local communities, and with the support of WIPO, to develop and implement strategies to
protect TK based on a combination of appropriate approaches. To this effect, the COP had
identified a number of atltional measures to assist the protection of TK which included
improving operational links between national IP bodies and indigenous and local
communities, as well as inviting Governments, with the assistance of WIPO, to take into
account TK in the examation of novelty and inventive step in patent applications. The

COP, at its seventh meeting, would examine the feasibility of establishing appropriate
disputesettlement or arbitration procedures and mechanisms to address disputes between
CBD ContractingParties concerning the interpretation or application of the CBD relating to
TK, innovations and practices. Decision VI/20, entitled “Cooperation with other
organizations, initiatives and conventions,” addressed matters of cooperation with WIPO,
recognizedhe role of WIPO as the lead specialized agency to address IPRs, and emphasized
continued cooperation between the CBD and WIPO. The COP had invited WIPO to address,
as a matter of priority, the role of IPRs in the implementation of access and bsinefitg
arrangements. With reference to Decision VI1/24, entitled “Access and bshefiing,” one

of the main achievements of the sixth meeting of the COP had been the adoption of the Bonn
Guidelines, which were to assist Parties and relevant stakehahdenplementing the access

and benefitsharing provisions of the CBD. The Guidelines were to be “...applied in a manner
that is coherent and mutually supportive of the work of relevant international agreements and
institutions. ..[and that] the work of [WWO] on issues of relevance to access and benefit
sharing should be taken into account.” The COP addressed the role of IPRs in access and
benefitsharing arrangements, inviting Governments to encourage the disclosure of (i) the
country of origin of geneti resources in IPR applications as a possible contribution to

tracking compliance with prior informed consent and mutually agreed terms on which access
to those resources was granted; and (ii) relevant TK in applications for IPRs. The COP had
recognizedhat further work was needed on these issues and, in relation to the role of IPRs,
sought the help of WIPO to undertake further information gathering and analysis. The COP
had invited WIPO to prepare a technical study and report its findings to the Ci@Fsaventh
meeting, on methods consistent with obligations in treaties administered by WIPO for
requiring the disclosure within patent applicationsiofer alia (a) genetic resources utilized

in the development of the claimed inventions; (b) the couat origin of genetic resources
utilized in the claimed inventions; (c) associated TK utilized in the development of the
claimed inventions; (d) the source of the associated TK; and (e) evidence of prior informed
consent. COP Decision VI/24 had alsncouraged WIPO to make rapid progress in the
development of model IP clauses which may be included in contractual agreements when
mutually agreed terms were under negotiation.

64. The representative noted that in Decision VI/5, entitled “Agitieral Biological
Diversity,” on the impacts of genetic use restriction technologies (GURTS), the COP had
invited the Committee and other relevant organizations to undertake several activities,
including (1) to examine the specific IP implications of GURTparticularly in respect of
indigenous and local communities; (2) to further study their potential impacts on smallholder
farmers, indigenous and local communities and on Farmers’ Rights; and (3) to study the
applicability of existing, or the need to delop new, legal mechanisms to address the
application of GURTS. In the context of Decision VI/18, “Scientific and technical
cooperation and the cleariigpuse mechanism,” she welcomed the WIPO Portal of TK
Databases. If WIPO should decide to implem@ptions 2, 3 or 4 (Section IV of document
WIPO/GRTKF/IC/3/6), the CBD Secretariat would be willing to discuss areas of
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collaboration and potential support. This support could be based upon the experience of the
SCBD with common formats, protocols and stardissues that would be of central concern

in the development of the WIPO Portal of TK Databases. The representative referred to many
areas of mutual interest under the CBD and WIPO, patrticularly with regard to the work of the
Committee, and expressedrdidence that the outcomes of the Committee’s third session

would contribute significantly to progress in the CBD’s current work.

65. The Secretariat reported that a Memorandum of Understanding between WIPO and the
SCBD was in the process of bgisigned by the Executive Secretary of the CBD and the
Director General of WIPO, responding to COP decisions in this regard. This would reinforce
and confirm the positive cooperation that existed between the two Secretariats. It would set
out the main agas of collaboration along the existing lines of cooperation between the WIPO
and CBD Secretariats and help clarify the distinct roles of the two agencies, while ensuring
that they continue to work cooperatively.

66. The representative of the Uad Nations Environment Programme (UNEP) reported on
the working relationship UNEP had with WIPO #PRs access to genetic resources and
benefitsharing, noting that the WIPO and UNEP had jointly launched aREIM, with a full
WIPO-UNEP Study to follow inthe course of 2002. The Executive Secretary of UNEP had
announced at the recent COP the UNEP’s new initiative on Access to Genetic Resources and
Benefitsharing. UNEP had recently put together a Partnership Proposal for the World
Summit on Sustainable Delopment.

67. The representative of United Nations Conference on Trade and Development
(UNCTAD) reported that UNCTAD’s work on TK protection focused on exchanging national
experiences with TK protection and on identifying policies to harness Tit&oe and
development, adding that UNCTAD would include capacity building on TK in its work on
postDoha capacity building. She reported on an International Seminar on Systems for the
Protection and Commercialization of Traditional Knowledge, whichlbeeh convened by
UNCTAD and the Government of India in New Delhi. UNCTAD also planned to organize a
meeting in Geneva on the FAO Treaty in the fall of 2002. She offered the full support of
UNCTAD to the work of the Committee.

68. The Chair ivited comments from Committee Members on the work schedule proposed
in paragraph 3 olocument WIPO/GRTKHC/3/12 in carrying out a technical study on
certainlP issues related to genetic resources and TK, noting that it fell within the
Committee’s mandate

69. The Delegation of Spain, on behalf of the European Union, stated that it supported the
proposal made by the Secretariat and that it considered that the suggested timetable was well
coordinated with the CBD work program. Other delegationising general support for the
proposal included those of India, Norway, Switzerland and Thailand.

70. The Delegation of the Dominican Republic recalled that it already had taken a specific
position on the issue of the disclosure of origin of ggnresources, and, in particular, on the
issue of whether such disclosure should be a condition of patentability, and that this position
had already been put before the Standing Committee on Patent Law (SCPL). The Delegation
requested that the list of gestions prepared by the Secretariat to answer these technical
questions should first be made available for comment by its capital. The Delegations of
Venezuela, of Peru, of Bolivia and of Sri Lanka supported this request. The Delegations of
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Peru, of Ecador and of Bolivia also raised questions concerning the overlap with work of the
SCPL and the need for sensitivity in this regard.

71. The Delegation of the United States of America recognized that the identification of the
origin of genetic reources was a part of the disclosure for some patent applications, but noted
that, in keeping with the TRIPS Agreement, such identification could not be a substantive
legal requirement for patentability. It voiced support for the CBD and for a cooperative
relationship with WIPO.

72. The Delegation of Zambia noted that it was very important for IGOs to work together
and that it was also very important for the source of genetic material to be disclosed. This
was one way to enable the fair and dqbie sharing of benefits.

73. The Delegation of Thailand expressed support for the proposed timeframe for conduct
of the technical study. It further invited the Secretariat to consider specifically Section C of
Decision VI/24, paragraph 4 by eshasizing on paragraph 8 to invite other organizations to
study paragraph 3 and 4 of such decision, as set alidéament WIPO/GRTKHC/3/12.

The Delegation in particular requested the Secretariat to invite the WTO to consider the
addition of such discleure proposed in paragraph 4 of Decision VI/24 into the TRIPS
Agreement, Section 5 on Patent, particularly Article 27.

74. The Delegation of Switzerland supported the work schedule as laid out in document
WIPO/GRTKF/IC/3/12 and noted that it wasportant that WIPO, as the expert organization
in the field of IP, should give consideration to these issues.

75. The Delegation of Sri Lanka said that it accepted the outline program, but would like to
see the structure of the proposed questare. The Delegation indicated that it took a
different view on compatibility with TRIPS from that of the Delegation of the United States
of America.

76. The Delegation of Egypt welcomed the cooperation between the CBD and WIPO, and
supportedhe Delegation of the Dominican Republic, in particular its position regarding
declaration of origin as a condition of patentability. The Delegation of Sudan expressed its
support for this position.

77. The Delegation of Norway noted that ti@mmittee should not reedit the mandate of
CBD. If the Committee were to adhere to the proposed timetable, there would not be
sufficient time to comment upon the proposed questionnaire. The Delegation stated that it
would be very unfortunate to delay theocess and asked for advice on the best way forward.

78. The representative of the Saami Council recalled that his organization and other
indigenous organizations had repeatedly stressed the need for the Committee to consider
aspects other thaP if its work were to be relevant to indigenous peoples. This entailed
sustainable development and other environmental issues, as were raisedinent
WIPO/GRTKHIC/3/12. He noted that paragraph 38 of decision VI/20 encourages WIPO to
take accountithe objectives and principles of the CBD and urged the Committee to seek
information from the CBD on the relevance of sustainable development aspects to genetic
resources and TK. The representative urged the Committee to cooperate fully with the newly
formed United Nations Permanent Forum on Indigenous Issues.
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79. The Chair concluded that:

— the Committee welcomed the proposed cooperation with the CBD;

— the Committee in essence, agreed with the timescale set out by the Secretariat; and

— anumtier of delegations wished to comment upon the draft questionnaire upon which
the requested technical study would be based.

80. The Secretariat noted thdbcument WIPO/GRTKHC/3/12 had necessarily been

subject to a very tight timetable, due tctors beyond the control of the Secretariats of both
the CBD and WIPO. The sixth CBD COP was held in April 2002; the letter of invitation
from the Secretariat of the CBD to WIPO was dated May 21, 2002; and the current date was
June 13, 2002. While Menbers could comment on the questionnaire, they would need to
accept that this would radically alter the timetable set oatdoument

WIPO/GRTKHIC/3/12. In particular, the process of commenting on the questionnaire would
give Committee Members relativelgtle time to consider the first draft of the technical study

in December 2002 at the fourth session of the Committee, and still less time for translated
versions of the study. The draft technical study had to be available for consideration by the
Commitee at its fourth session, to allow time for it to by revised for the fifth session and then
considered by the WIPO Assemblies prior to transmission to the CBD Secretariat in time for
the seventh COP. The issues set out in paragraptddafment WIPO/GRKF/IC/3/12

would shape the proposed questionnaire.

81. The Chair noted that several Members had expressed strong interest in receiving
the draft questionnaire for comment. He stated that, if this request was acceded to,
Committee Members had twe aware that it would result in a very short timetable. In
particular, the draft technical study may not be complete, may not be translated into all
the working languages of the Committee and may be disseminated only a short time in
advance of the foultsession. The Chair also noted that, in any event, the main
discussion about the technical study would take place in June 2003. The draft
questionnaire would be made available for comments in the language in which it had
been written at the end of Ju@802 and in the other two working languages of WIPO

as soon as possible thereafter.

AGENDA ITEM 5: TRADITIONAL KNOWLEDGE

Inventory of Traditional Knowledgeelated Periodicals, Gazettes and Newsletters
(WIPO/GRTKEF/IC/3/5)

82. The Chair idenfied two distinct aspects of the discussions on TK: defensive
protection, concerning prior art for patent purposes (documents WIPO/GRTKF/IC/3/5 and
WIPO/GRTKF/IC/3/6); and the active protection of TK, which contained threetspies,

namely the applicabin of existing mechanisms and to what extent could they protect TK, the
elements obui generissystems, and the matter of definitions. The Chair emphasized that the
Committee needed to have time to thoroughly discuss all the elements of thessgs)

which were described in documents WIPO/GRTKF/IC/3/7, WIPO/GRTKF/IC/3/8 and
WIPO/GRTKF/IC/3/9. The third pillar of the Committee’s work, protection of folklore, also
needed to be accorded enough time for a full debate.
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83. Atthe Chair's invifition, the Secretariat introducddcumenWIPO/GRTKF/IC/3/5
and the five tasks it proposed.

84. In-principle support for the implementation of all five tasks was expressed by the
delegations of Bolivia, Brazil, Cameroon, Canada, China, Cat®ué, the Democratic
People’s Republic of Korea, Egypt, India, Indonesia, Malaysia, Mali, Malta, New Zealand,
Norway, Panama, Peru, the Republic of Korea, the Russian Federation, Spain (on behalf of
the European Community and its Member States), Sudahthe

United States of America.

85. The Delegation of Thailand supported the implementation of all five activities, with the
emphasis on activity three, and urged WIPO to encourage patent authorities of Member States
to collaborate on sharintpe database, since it was a way to help each other trace the use of

TK by comparing patent applications with documented TK. The Delegation noted that these
activities should not prejudice future work on the protection of TK.

Comments on possible Adtiwl (PCT minimum documentation)

86. Concerning Activity 1, the Delegation of the Republic of Korea indicated that the
Inventory of Periodicals should be continually updated and the inclusion of new periodicals
should be subject to an approprigeamination and verification. The Delegation of Mali
suggested a longer Inventory which would include TK documentation collected at various
universities in developing countries. The Delegation of Morocco felt that before establishing
TK documentation wich would form part of the PCT Minimum Documentation List, the
Committee should decide upon criteria for the admission of documents to this List. It also
wished to have a clear definition of the classification of TK documentation, which might
differ from the classification currently adopted in the field of patents. The Delegation of
Canada said that further work was necessary to ensure that the list of periodicals was useful
and relevant and was in a format that could be used by patent authorities malnal

searches of prior art. This basic information should be supplemented where possible with a
detailed description of the contents of the publication in order to determine the relevance of
the periodical to TK. The Delegation of Japan agreed withiiky 1, yet noted that the PCT
Union, not the PCICTC, had the mandate to decide on the scope of the minimum
documentation list. The Delegation of Venezuela understood that this task would contribute a
mechanism for defensive protection of TK, but thiwould not prejudice the issue as to

whether disclosure of TK made it fall into the public domain. The Delegation of the Russian
Federation considered it too soon to embark on this activity, since Members needed first to
work further on Activities 3 and and to assess the results of those activities.

Comments on possible Activity 2 (uploading inventory to WIPO website)

87. Concerning Activity 2, the Delegation of Peru proposed that access to the Inventory
should be limited to patent examindos patent examination purposes only. It added that this
should go along with an obligation of confidentiality for those who had access to the
information. Bolivia, Brazil, Panama, and Venezuela, and the representatives of the Saami
Council and UNCTAD spported this view, voicing concerns as to how the information in
these periodicals had been obtained, particularly whether it had been obtained wpitiothe
informed consentIC) of the Tk-holders and proposing that access to the Inventory should
be Imited to patent examiners. This should go along with an obligation of confidentiality
for those who had access to the information.
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88. The Delegation of Peru also explained that although it referred to TK that is already in
the public domainnevertheless Peru, like other delegations, was concerned that in the end
biopiracy might be favored. To avoid this, access should be limited to patent examiners. Itis
very different to have TK in the public domain, yet still in a restricted publicgtiban to
disseminate that knowledge at a much larger scale through a database.

89. The Delegation of Venezuela added that the characterization of TK as prior art was a
modality of negative protection, the purpose of which was to prevent thbedad not a

legitimate right from obtaining patents. But negative protection was just a partial one. It
should be accompanied by positive protection, which was the appropriate mechanism for
benefit sharing. The representative of ARIPO suggested thagtt be necessary to provide

a glossary of terms, in order to provide clarification of certain terms used in the Inventory.

The representative of FICPI cautioned that if only patent examiners were given access to a
database of disclosed TK, several peyhk may arise: (1) parties may spend time, effort and
money filing patent applications for subject matter which is prior art and therefore not
protectable; (2) under most existing patent systems patent examiners would not be able to use
the information o reject the patent application if it was not publicly available; (3) if the
information could be used to reject the application, but could not be given to the patent
applicant, then the patent applicant would have no way of responding to the rejectien of
application. The representative supported the development of a database of disclosed TK and
the principle that only information which had entered the public domain lawfully should be
included in the database. He urged, however, that the databadd bledreely available to

any interested party.

90. Responding to the statement made by the representative of FICPI, the Delegation of
Peru indicated that the Committee should prioritize the interests of TK holders, rather than
those of patendpplicants. It underscored that if the Inventory were made available to patent
examiners only, patent agents conducting stétthe-art searches before filing patent
applications would still have access to the information in the periodicals througiotheal
channels, since the TK had already been disclosed and was therefore included in the
Inventory. In closing, it insisted that the Inventory should be made available only to patent
examiners and the relevant judicial authorities, where appropriate.

91. The Delegation of Canada supported this activity: making this list available and
accessible to patent examiners and other interested parties around the world would help
ensure that patents were not granted in subject matters that were atré¢hdyublic domain.

If the list were to be put ofine, the Delegation suggested the development of a search engine
and an evaluation mechanism to measure the list's usefulness. The Delegation of New
Zealand expressed concerns about the implicationhia party access following

publication of the inventory online at the WIPO website as a source of documented, disclosed
TK for use by patent examiners and other interested parties. The information in the
periodicals may be in the public domain, but irsome cases the TK holders concerned might
not have consented to its publication and might still wish to prevent its wider dissemination.
Placing the inventory on the WIPO website, and providing access by third parties, might
facilitate even easier accessand exploitation of TK by third parties. The Delegation of

Japan had no objection to making the inventory available on the WIPO website, in order to
encourage its use by the examiners and other interested parties, because of its usefulness for
the actial, substantial examination, although technical and budgetary implications should be
weighed. Access to the dme inventory should be free of charge.
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92. The Delegation of Switzerland noted that the inventory contained many periodicals, a
number of which were already available-dine, observing that it would be helpful to make
this inventory available cfine at the WIPO web site. Yet the specific contents of the
TK-related periodicals listed in the inventory and their potential usefulioegmtent granting
authorities required additional analysis.

Comments on possible Activity 3 (patent authorities sharing resources)

93. The Delegation of Thailand emphasized the importance of possible Activity 3 and the
need for WIPO to encouragoatent offices to use and share contents of the Inventory.

94. The Delegation of China suggested that priority be given to the collection of
documentation and information as prior art for patent examination. Activity 3 merited the
special atntion of the Committee. Patent classification issues and evaluation of TK
documentation should be taken into consideration together by patent granting authorities.
This matter could be of importance to future patent granting at the national level.

Comnents on possible Activity 4 (passing document to IPC Task Force)

95. The Delegation of Venezuela was pleased with the work conducted by the International
Patent Classification (IPC) Task Force on Classification of Traditional Knowledge, but it
wshed to see a presentation on what was being done. The Delegation reiterated that the
process mentioned in paragraph(b should continue to be guided by Members. It

supported this activity but requested that the Committee be informed about the clissif
process.

96. The Delegation of Canada noted that the Task Force had already recommended
collaborating with the Committee and that increased searchability could be achieved through
the establishment of a classification system undetRi@2 The Delegation of China

commented that the Task Force had already done very good work and could be strengthened
S0 as to give the Committee a stronger basis for future work.

97. The Delegation of Japan understood that the Task Force hadtedng progress in
the investigation of the classification of the materials related to TK under the present IPC
system and supported this activity since the present document would assist the Task Force.

98. The Delegation of the Democratic &j#e’s Republic of Korea observed that the most
efficient way of developing classification tools for TK would be the integration of TK into the
IPC. The Democratic People’s Republic of Korea was facing problems with TK classification
particularly in the feld of traditional medicine because only few entries were currently
available under the IPC. A new subclass covering Korean traditional medicine was being
developed and an IPC revision proposal for a new subclass A 61 K 35/78 was being prepared.
The Dekgation indicated its intention to submit this revision proposal to the IPC Union in the
near future. The Delegation of the Islamic Republic of Iran suggested that proper attention
should be paid to the distinction between TK which forms part of the comimuonan

heritage and TK which does not. It felt that it was essential to create databases for the
registration of TK which is being used by the public so that the competent authorities may
grant licenses to interested parties. Other elements of TK, wiadmot been disclosed to
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the public, should be kept confidential until relevant standards of protection had been adopted
at the international level.

Comments on possible Activity 5 (preparation of IP Documentation Toolkit)

99. The Delegation bVenezuela welcomed the reference in paragraphs 17 and 18 to issues
that should be taken into account in inventorying of periodicals. It was worried that many of
those periodicals may have been elaborated without the consent of the knowledge holders.
The publication of the inventory should not preempt the holders’ rights, in particular those of
challenging the misappropriation and claiming compensation. The Delegation estimated the
toolkit would be convenient, but it did not wish it to deal with somelimations in an

unbalanced manner, which could undermine other implications. Moreover, that should not be
the only activity to be undertaken. Capacity building was of utmost importance. A part of the
toolkit should be dedicated to the importance of TiGluding folklore, associated or not with
genetic resources. In other words, the Delegation wished that both the negative and the
positive implications of knowledge disclosure be emphasized. In the same vein, the toolkit
should not encourage in any wandigenous peoples and Afldmerican communities to

disclose their knowledge. In the Delegation’s view, that was a decision to be taken
exclusively by the communities involved, in contact with national authorities.

100. The Delegation of Canaddrongly supported Activity 5, noting that this kind of
proposal dated back to the WIPO fdotding missions on the needs and expectations of TK
holders in 19981999. These missions illustrated that many needs and expectations of TK
holders related to agrational problems or issues, such as the need for improved legal
awareness, access to the legal system, TK documentation and assistance in negotiating
contracts for TK protection. Activity 5 would help serve these needs.

101. The Delegation of Mw Zealand, in supporting Activity 5, recommended that the

Toolkit be progressed as a matter of priority. This work was particularly important in the
context of the discussions of the Committee concerning the documentation of TK in databases
and registris. The Toolkit would assist TK holders to assess, in an informed way, the risks or
benefits of documenting and recording TK where that knowledge was not already in the

public domain.

102. The Delegation of Peru laid emphasis on Activity 5 andresped its wish to cooperate

with the Secretariat in preparation of the Toolkit. Simple language should be used so that the
Toolkit was accessible to all users, in particular indigenous peoples. The final inventory of
periodicals should be broader in ggoand contain publications from different geographical
regions.

103. The Delegation of Norway noted that given the uncertainties whethieyeneris

protection systems would be developed, the so called “defensive measures” would be all the
moreimportant. It was essential to introduce the analysis being done in the Committee into
the regular patent system. As shown in other documents before the Committee,
documentation of TK could be a twadged sword, underlining the need for the effective
paticipation of indigenous peoples and communities in all documentation efforts, thus
underscoring the importance of Activity 5.
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104. The Delegation of Japan supported Activity 5, but stressed the need for the Toolkit to be
based on the presentixisting situation, so that it did not prejudice the Committee’s future
work.

105. The Delegation of Switzerland fully supported proposed Activity 5, considering that the
toolkit would be of great practical and legal assistance to the hold&r&.ofThe toolkit

should be prepared in close cooperation with its primary addressees, namely, indigenous and
local communities and their representatives. Only close cooperation would ensure that it
served their needs and expectations. This cooperatiod dor example, include the

dissemination of a questionnaire covering the usefulness of and demand for such a Toolkit,
and the needs and expectations of indigenous and local communities and their representatives.

106. The Delegations of Bolivia,Cameroon, Cote d’lvoire, Egypt, and Panama emphasized
the importance of Possible Activity 5.

107. The Delegations of Bolivia, Cameroon, Céte d’lvoire and Egypt further specified that
the Toolkit should be developed in a simple language acdedsiliK holders and in the
original language of the countries.

108. The Delegation of Panama added that it had requested the assistance of WIPO in the
establishment of a national inventory of TK, which was closely related to Activity 5.

109. The representative of the Saami Council added that the Toolkit should not be limited to

IP implications of TK documentation and that it should supplement other capacity building
activities, such as workshops and seminars. He added that the sjadkild be prepared in

close cooperation with representatives of indigenous and local communities and other relevant
organizations, such as the Secretariat of the CBD. The representative of IPA called attention
to the implications for the Toolkit of assuing a definition of TK that would need to be more
carefully defined if additional international TK protection were developed in the future. He
offered the assistance of IPA in developing a subgettsitive classification.

110. The representate of the Inuit Circumpolar Conference (ICC) supported Activity 5 and
recommended that an advisory body, including indigenous representatives, be established to
develop the Toolkit.

General comments on proposed activities

111. The Delegation o¥enezuela called for greater recognition of the various concerns
expressed by Members as to the reliance on negative protection, aimed at preventing the
illegitimate patenting of TK, and the need for positive protection which would determine
benefit sharig. During the compilation of the inventory, as in Annex |, contribution of TK
should be voluntary. TK holders could determine that some elements of their knowledge
would not be publicly disclosed, and access only granted to patent authorities, amatsue t
the Committee should address in its future work. Based on these considerations, the
Delegation supported Activities 1, 2 and 3 of paragraph 13.

112. The Delegation of Indonesia supported theeahaustive inventory and noted it was
still compiling relevant information. The Delegation considered all the activities in
paragraph 13 alocumenWIPO/GRTKF/IC/3/5 to be important in reinforcing the character
of TK as prior art, and favored further work by WIPO on those activities.
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113. The Delegation of the Russian Federation said that Activity 5 would help the holders of
TK to decide whether it should be published and under which format. On Activities 3 and 4,
the Delegation understood it would bring expertise on the use of TK angktieat rights

based on that knowledge, and would help in establishing prior art in many countries.
Activity 2 would help the implementation of Activities 3 and 4.

114. The Delegation of the United States of America noted that disseminatiexisiing
TK-related information could only make patent examination more effective and help avoid

the granting of patents that did not meet the requirements of patentability, provided the
documentation was welhdexed and sufficiently detailed to allow araminer to evaluate

patent claims. The Delegation suggested that the Committee needed to establish a definition
of TK, to determine whether the inclusion of folklore periodicals might be useful in this
context. When considering periodicals and other-patent literature, copyright in this

material, including rights of reproduction and distribution, should be respected. An enormous
amount of data was available and further work was needed to associate those periodicals and
non-jatent literature database#th particular technologies, as has been done in the United
States Patent and Trademark Office’s “Search Guidelines.” The Delegation suggested that the
Secretariat should maintain the databases, subject to budgetary considerations.

115. The Dekgation of India recalled the international seminar held at New Delhi in April
2002, mentioned earlier by the representative of UNCTAD and attended by Brazil, Cambodia,
Chile, China, Colombia, Cuba, Egypt, Kenya, Peru, Philippines, Sri Lanka, Thailand,
Venezuela, India, as well as several international experts and IGOs. The seminar focused on
the process of identifying essential components of a framework for international recognition
of varioussui generissystems, customary law and others for protectiohko. Some of the
possible components identified included (i) local protection to the rights of TK holders
through national levedui generigegimes including customary laws as well as others and its
effective enforcemennter alia through systems suds positive comity of protection

systems for TK; (ii) protection of TK through registers of TK databases in order to avoid
misappropriation; (iii) a procedure whereby the use of TK from one country was allowed
particularly for seeking IP protection onmmnercialization, only after the competent national
authority of the country of origin certified the disclosure of source of origin and the obtain
prior informed consent, including acceptance of benefit sharing conditions, obtained; (iv) an
internationallyagreed instrument that recognized such national level protection. This would
not only prevent misappropriation but also ensure that national benefit sharing mechanisms
and laws were respected worldwide. The Delegation agreed with the concerns expyessed
the Delegation of the United States regarding the maintenance of databases. That matter
would need special attention.

116. The Delegation of Brazil confirmed its willingness to contribute to future work.

Concerns of TK holders on disclosureTK should be fully addressed, and any activity
undertaken under the auspices of the Committee should seek be consistent with the principles
of the CBD, and not facilitate biopiracy. The Delegation noted with appreciation the

reference to copyright madgy the United States Delegation, and said that no activity should
prejudice or preempt traditional communities’ ownership of TK.

117. The Delegations of Panama and Indonesia, and the representative of the International
Publishers’ Association (W), offered to make further contributions to the Inventory.



WIPO/GRTKF/IC/3/17
page29

118. The Delegations of Cameroon, Cote d’lvoire, the Islamic Republic of Iran and Panama
underscored the importance of close collaboration between governmental organizations and
TK holders including indigenous peoples, in undertaking these activities.

119. The Delegations of Bolivia, Brazil and Venezuela and the representative of the Saami
Council underlined the fact that the publication of the TK should not affect the recogniti

that the TK holders were still and would always remain the custodians of their knowledge,
while the Delegation of Peru cautioned that when speaking of defensive protection one had to
be careful not to favor biopiracy.

120. The Delegations of Malysia, Panama, Peru, Thailand and Venezuela emphasized that
the work on the Inventory of TKelated periodicals should not prejudice in any way the work
of WIPO on the positive legal protection of TK.

121. The Delegation of Algeria, speaking tehalf of the African Group, Egypt, Panama,

Peru, Thailand and Venezuela emphasized that the defensive protection of TK was not a
sufficient measure for the protection of TK. They emphasized that it should be supplemented
by the positive legal protectioof TK through asui generissystem of protection.

122. The Delegations of Egypt, Peru and Venezuela raised issues about whether the PIC of
the TK holders had been obtained when the periodicals listed in the Inventory had been
published.

123. The representative of UNCTAD suggested that the periodicals and databases in the
inventories could be categorized into those entries where the PIC of TK holders had been
obtained and those where this was not the case. Access to the latter caiaghey/WIPO

portal should be limited to patent examiners and, in cases like Switzerland, relevant judicial
authorities.

124. The representative of the Saami Council opposed Possible Activities 1, 2 and 3 until
WIPO could guarantee that all the Tdéntained in the periodicals listed in the Inventory had
been disclosed with the full prior informed consent of the TK holders.

125. The Delegation of Senegal referred to the existing lack of national laws. The

Delegation maintained that under &te 15(4) of the Berne Convention protection was not
adequate and interpreted this fact as an indication that the State should legislate on this matter
at the national level.

126. The Delegation of Algeria, on behalf of the African Group, suppdithe development

of a TK database and its making available to ensure defensive protection of TK. It stressed
that positive protection was an important part of the establishment of a database of TK which
was already in the public domain. It added tte establishment of a TK database should
take into account the specificity of the TK in the African continent. It explained that African
systems of TK were essentially oral and therefore the African countries needed a database
which would protect oral Tkand its secrecy. The Delegation suggested that this should be
taken into account in the Committee’s exercise on TK databases. In order to establish TK
databases, the Group would ask WIPO to provide support on taspPcts of TK
documentation. There waa particular need for capacity building for database development
in the African region.
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127. The representative of the African Regional Industrial Property Organization (ARIPO)
supported the African position regarding the substantive issuesl iaisscument
WIPO/GRTK/IC/3/5 and highlighted the need for WIPO to create public awareness on the
rights and obligations of the custodians of TK. He added that the issues contained in
paragraph 17 of the document should be critically examined prioetpiaparation of the
proposed toolkit. He also referred to Section 3(9) of the Protocol on Patent and Industrial
Designs within the Framework of ARIPO (the Harare Protocol), which defines the state of the
art as constituting “everything made availablghe public anywhere in the world by means

of written disclosure or by use.” He pointed out that this definition did not take into account
orally disclosed information that had not been used and ARIPO therefore gave preference to
Activities 1 and 2. He tged the Committee not to disregard the cultures and societies that
had produced this knowledge over millennia and reminded the Committee that various
individuals continued to innovate, based on this knowledge.

128. The representative of the Imtetional Publishers’ Association (IPA) stated that,

through its work with the International Digital Object Identifier Foundation (IDF), the
publishing industry had gained valuable experience in devising a basis that provides a
searchable classificatiorf periodicals and publications and that could also allow
identification through a description of such periodicals. He offered that IPA could assist the
Committee and the IPC Task Force.

129. The Secretariat, in responding to two issues raiselerdebate, provided background
information about the IPC, the work of the IPC Committee of Experts, and its Task Force on
the Classification of TK. The Secretariat also addressed the balance between establishing
tools for defensive protection of TK and®uring that any basis for the positive protection of
TK was not destroyed. In achieving that balance, the Secretariat pointed out, the Inventory
had been limited to published periodicals containing only disclosed TK. Regarding the
guestions about prionformed consent, he indicated that it was not clear how WIPO could go
behind the publishers of the periodicals and determine whether they had obtained the PIC of
the TK holders in every instance.

130. The Chair concluded that all government delegss and representatives of
intergovernmental organizations had either explicitly supported all the five proposed
Activities or they had not opposed them. Specific observations that should be taken into
account included: (1) the proposed Toolkit shobédsimple, balanced and developed
with an advisory body; (2) concerns that dissemination of the Inventory on the WIPO
website should not have negative implications for TK holders; (3) concerns about
technical and financial aspects of the website, itsmiegance and the copyright
implications of putting lists of publications on the website; (4) special mention of the
oral characteristics of TK and the need to have a proper definition of TK. The Chair
proposed that, subject to these observations the Gtieaadopt the five activities
proposed in paragraph 22. It was so decided by the Committee.

Report of the ThirtyFirst Session of the Committee of Experts of the Special Union for the
International Patent Classification (WIPO/GRTKF/IC/3/13)

131. The Secretariat introducetbcumenWIPO/GRTKF/IC/3/13 and highlighted certain
activities carried out by the IPC Union that were relevant to the Committee’s work.
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132. In 2001, the Government of India had been invited to give a presentatitie

Committee of Experts on their work on a Traditional Knowledge Digital Library (TKDL),
relating to traditional Indian Medicine. The Committee of Experts agreed the system of
classification used in the TKDL and its relationship to the IPC shoulditeér studied and
created a Special Task Force on the classification of TKgrclinated by WIPO. This Task

Force currently comprised the People’s Republic of China, India, Japan, the United States of
America and the European Patent Office and has cernsttinter alia, TK database

initiatives by India and the People’s Republic of China. The Task Force concluded that the
integration of TK documentation into searchable prior art requires the revision of the IPC, in
particular in the area of traditionaledicine, and recommended that the work of the IPC
Committee of Experts and of this Committee should be closely linked. The report of the Task
Force was presented to the Committee of Experts in February, 2002, which adopted its
conclusions and noted thatlsstantial revision of the IPC could be required in order to

facilitate searches of TK as prior art. The Committee of Experts instructed the Task Force to
continue its work and to start preparation of a revision proposal of the IPC with regard to
classifcation of TK documentation. The Committee of Experts indicated that, in view of the
urgency of the matter, it would recommend that the necessary revision should be carried out
in time for the incorporation of the results of this revision into the neki@dof the IPC,

which will enter into force on January 1, 2005.

133. The Chair concluded that paragraph 5 of document WIPO/GRTKF/IC/3/13,

invited the Committee to take note of the Report of the Task Force and the relevant part
of the Report oftie Committee of Experts to and to decide upon the means of
continuing the cooperation between the Committee of Experts and the Committee.
Committee Members agreed that the contents of WIPO/GRTKF/IC/3/13 be noted and
that the result of the third session of the Committee be communicated to the Committee
of Experts.

Inventory of Existing Databases of Disclosed Traditional Knowledge
(WIPO/GRTKEF/IC/3/6)

134. The Secretariat introducetbcumenWIPO/GRTKF/IC/3/6. The Chair noted that this
document addrssed several interlinked issues and requested the Committee to consider the
document as a whole, with specific attention to: (1) decision paragraph 24 concerning the
inventory of TK databases; (2) decision paragraph 78 on the future of the WIPO gdortal o
databases;

(3) decision paragraph 100 on the development of a toolkiPaspects of TK databases;

(4) decision paragraph 112 on the preparation and dissemination of a questionnaire on the
policy objectives, functional requirements and technicaksfrations of existing TKrelated
databases.

135. The Delegation of Spain, on behalf of the European Community and its Member States,
supported decision paragraphs 100 and 112. As to the task in decision paragraph 24, the
Delegation noted that would be regrettable not to use the inventory at all.

136. The Delegation of Venezuela supported work on defensive TK protection. The
Delegation voiced concern about the creation of atimedatabase, since it might include

TK which has ben placed o#line without the agreement of the knowledge holders. Any
subsequent use of such a database should guarantee compliance with the prior informed
consent requirement, as provided for in the relevant legislation of each State. Further, access
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to any online database should be limited to patent examiners. The Delegation respected the
decisions of countries which had elected to place their TK databasi@sedior patent search
authorities, but that different countries may have different regulatimmcerning such

databases and these should be complied with. Venezuela was not interested in making its
own national TK database available-tme. The database was an important protection
mechanism, but the discussion on the protection of TK shoulth@dimited to databases

only. Databases can be arisk, so it is necessary to keep the information on TK confidential
for the purposes of its protection with the IP machinery. The Delegation supported proposal 2
in decision paragraph 78, observing thedgosal 3 would require an-depth examination

before it could be supported. The Delegation supported the questionnaire proposed in
paragraph 112, provided that it included a reference to the potential negative impact of
database, and that issues of ¢dehtiality andIP were properly examined. The Delegation
foreshadowed a presentation by Venezuela which would refer to these last two points.

137. The Delegation of Canada stated that further time was needed to study the inventory, its
scope ad structure, to identify any additional references, to identify which references should
be removed and to further prioritize the references before the inventory could be used in a
more systemic fashion. The Delegation noted that options 3 and 4 (depeiagraph 78)

seemed premature, but supported option 2, subject to budgetary limitations. -kog on
databases to be useful to patent search authorities, information must be searchable,
retrievable, and identifiable, and provide a sufficient basisterdstablishment of a

disclosure date. The application of classification tools, such as those setdmaument
WIPO/GRTKF/IC/3/13, should be further explored. The Delegation invited the Committee to
consider further the development and integratioa pbssible search engine to undertake
keyword searches across different databases. Other issues such as language and terminology
should also be considered. The Delegation supported the proposals in decision paragraphs
100 and 112.

138. The Delgyation of Perwstated that the inventory should only be made available to patent
examiners. The Secretariat should also consider the issue of how to determine when the
information included in the database was made available to the public. It explaatetiviias
necessary to determine not only when the database itself was pladiee dout also when

the specific information was put dme for patent examination purposes. The Delegation
raised questions about the implications of footnote 24 in theichent.

139. The Delegation of India stated that it was not desirable to have restrictions on the end
users of the inventory of databases at Annex documenWIPO/GRTKF/IC/3/6, since the
purpose of such an inventory would be to improve thelatbdity of disclosed TK as prior

art. In relation to decision paragraph 78, the Delegation stated that option 2 should be the
immediate option, as it would ensure that work on TK was driven by developments and
consultation at the national level. The Bghtion recommended that the Committee should
also consider option 3 and should pass this option on to the WIPO Program and Budget
Committee. The Delegation supported the work outlined in decision paragraphs 100 and 112
and stated that WIPO should helptioaal governments in capacity building in rural areas.

140. The Delegation of Cote d’lvoirstated that, in relation to option 3 of decision

paragraph 24, it was vital to study-codinated approaches between countries and thereby to
benefit fran the specific experiences of these countries. The Delegation noted that the
validity of a toolkit would depend on its operational nature for end users, such as TK holders
and confirmed that it was extremely important to help TK holders in this area.
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141. The Delegation of the Russian Federation stated that, in relation to decision paragraph
22, experts should be permitted to use all information that is publicly available and that the
Committee should be more technically efficient in the use chalatabases. The Delegation
noted that such databases should be placed on the world wide web as a matter of priority and
that the Committee should work closely with the Standing Committee on Information
Technologies. On decision paragraph 78, the Deélegagreed that the Portal be maintained

for future work and that the goal of the TK database should be defined so that it was possible
to conduct searches. The Delegation finished by stating that, its present form, the database
was very labor intensivand that it needed to be further developed by WIPO and national
experts, to includeinter aliaconsideration of general standards and links between databases.

142. The Delegation of Australia supported option 22 (b)(i) (decision paragraph 84§ si

the current inventory provided very practical experience for the Committee and should be
used to clarify the issue of TK databases further. The Delegation supported option 2 (decision
paragraph 78) and decision paragraph 100 since it was necesséaifipthe current IP

position regarding documentation of TK and databases, and a toolkit would address the need
for capacity building that was emphasized throughout the meeting. The Delegation voiced
support for decision paragraph 112, so that the Cdtescould extend its understanding of

TK databases that had already been developed.

143. The Delegation of the United States of America clarified that the objective of the
inventory should be to assist researchers and examiners in their Vildr&.Delegation lent its
support to the first three options presented in paragraph 22. In relation to decision paragraph
78, the Delegation supported option 2, and also option 3, subject to budgetary considerations.
The Delegation looked forward to contied ceoperation between the Committee and the

SCIT. The Delegation supported decision paragraph 100 and stated that such a toolkit should
not be too technical. It hoped that other countries would use either the Chinese or the Indian
TK databases as thanodel and suggested that the Chinese database be used as a model for a
classified database for TK, whilst the Indian TK database be used as a model for a text
searchable database. The Delegation commented that it strongly supportediaeted

appro&h on the issue of TK databases, since it would be very difficult to search a

proliferation of different types of database. It supported decision paragraph 112.

144. The Delegation of Switzerland stated, concerning decision paragraph 24, that the
contents of the databases should be further assessed as to their usefulness for the
determination of prior art. The Delegation supported option 2 under decision paragraph 78,
and said that the portal should be kept open. As to options 3 and 4, the Dafegfated that

it was extremely important that a minimum standard of documentation existed amongst TK
databases, especially if such databases were to be effectively used by patent granting
authorities when determining prior art. Accordingly, the Deleagasupported these options,

so long as they promoted standardization and addressed issues such as access to the databases
and the legal consequences of the storing of TK in the databases. The Delegation said that it
was also prepared to examine optioragl 4 in the WIPO Program and Budget Committee in
the context of the biannual budget exercise for 22006. The Delegation supported

decision paragraphs 100 and 112.

145. The Delegation of Japan supported option 2 under decision paragraphi7@cald
fully utilize the experiences gained to date, and respect budgetary considerations, and it fully
supported the proposal in decision paragraph 112.
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146. The Delegation of Panama stated that Panama was in the process of developing a TK
databases with the benefit of finance from the World Bank and that it would continue to study
documenWIPO/GRTKF/IC/3/6 and listen to the debate with interest. The Delegation
supported the reference made by the Delegation of India regarding the neechtwigro

capacity building in rural areas and stated that it looked forward to receiving help from WIPO
in the development of its TK database.

147. The Secretariat observed that WIPO/IC/GRTKF/3/6 contained a long list of activities
and that, given thelear support of the Committee in relation to this document, there was
much work to be done. The present debate would be helpful in drafting the budget for the
2004-2005 biennium. It further commented that footnote 24 sought to clarify that even if an
ondine database contained information that had been obtained without the prior informed
consent of the original holder(s) of that knowledge, it was still published information and
therefore could be relevant prior art in patent examination and could lbeagsg@e basis for
refusing a patent claim. It was extremely difficult for WIPO to determine the consent
procedures used by a particularlome database manager and that the purpose of this exercise
was, in essence, to enhance our capacity to ensurpdbextts and other IP rights are not
granted in an authorized manner to unauthorized third parties. The Secretariat noted,
however, that the issue of prior informed consent in this context was a challenging question
that needed to be answered.

148. The Delegation of Peru commented that it now had a better understanding of
footnote 24. The Delegation commented that, as yet, no delegation had raised the issue of
whether databases that had not been prepared with the prior informed consent ajitia or
TK holders should be excluded from the inventory. The Delegation further stated that the
inventory should only be available to patent examiners and that a search tool should be
developed.

149. The Delegation of Thailand approved the wdenventory for the implementation of

Task B.3 by submitting that prior informed consent should always be ensured before placing
any TK in the inventory. In relation to decision paragraph 78, the Delegation supported option
2 as a first priority and statithat WIPO should facilitate all collaboration of this issue

between Member States. The Delegation supported decision paragraph 100, with the
involvement of TK holders, and supported decision paragraph 112.The Delegation of
Thailand approved the use aivientory but stated that prior informed consent should always

be obtained before publication. In relation to decision paragraph 78,

150. The Delegation of Spain, on behalf of the Members of the European Union, indicated a
preference for option 2oncerning the portal. On options 3 and 4, the Delegation understood
that preparatory activities could be undertaken as from now, provided there were no
immediate budgetary implications.

151. The Delegation of Brazil underlined the need for emsyithat the prior informed

consent of TK holders would be adequately addressed. Paragrapli@2umhent
WIPO/GRTKF/IC/3/6 contained some critical elements that constituted the core issue of the
establishment of databases.

152. The Delegation bEgypt said that, firstly, it was necessary to safeguard databases
against the illicit use of data and its entry into public domain. Secondly, Paragraph 22



WIPO/GRTKF/IC/3/17
page35

correctly acknowledged the concern of TK holders with the need for informed consent prior
to any se of their knowledge. In the Delegation’s view, no TK should be put to use without
such consent.

153. The representative of the FAO said that databases organized with the aim of classifying
species or varieties of animals and plants containggerces to uses and denominations that
might be of interest for patent examiners. The representative noted that EcoPort was an
example of a vast database, in which the owners submitted TK and decided upon how it could
be used. That was an example ofatbmto-the-top decision, as opposed to databases that
contained information without the intervention and the consent of its owners. Communities
should be always given the opportunity to decide on the use of their own knowledge. The
representative saithat this could be a point for the Committee to analyze carefully.

154. The representative of the CBD emphasized that the activities wiodaiment
WIPO/GRTKF/IC/6 were supportive of the decisions of the Conference of the Parties to the
CBD on theimplementation of Article 8(j) as well as on the cleadhguse mechanism. The
Secretariat of the CBD was open to discuss the way forward in those areas of collaboration.

155. The representative of UNCTAD supported the various statements aithdresscerns

on the need for prior informed consent and supported Switzerland’s view that some standards,
including the identification of a minimum set of data fields, should be adopted to allow
eventual interoperability of databases developed and coedratithe national or community

level. She had been impressed by the demonstration of the Tulalip Tribe’s database, which
allowed the community to control access at the individual data field level, by defining

different categories of user groups. Sheexdlthat the scientific naming of plants, animals

and microorganisms used by local communities had not been fully examined.

156. The representative of the Saami Council reiterated his organization’s concern with the
risk that databases might coma K obtained without the prior informed consent of its

owners. His organization opposed the publication and dissemination of TK obtained without
such consent.

157. The Chair concluded that the Committee had not identified any priority as iegard
the activities proposed under Paragraph 22 of document WIPO/GRTKF/IC/3/6. It was
clear, however, that the Secretariat needed to work further in the topics contained in
points (i) to (iii) of subparagraphs (a) and (b). The Secretariat should repdneon t
results of such work to the next session of the Committee. Concerning the options set
out in paragraph 78, the Committee had confirmed the Portal should be kept open as
proposed in Option 2. Options 3 and 4 needed further analysis and budgetary
consiceration. The proposal for a Toolkit, as set in paragraph 100, had found support,
but the Committee had clearly expressed its view that such a Toolkit must be operative
and functional, and should take account of the needs of the target groups. The
Commitiee had supported the preparation and dissemination of a questionnaire, as
proposed in paragraph 112.

Demonstration of TK databases

158. The Delegations of China, India and Venezuela provided demonstrations of national TK
databases, in order tadilitate the study of IP issues related to TK databases. Several of these
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national databases were linked to the portal of TK databases at
http://www.wipo.int/globalissues/tk/tkportaiiex.html. A representative of the Tulalip

Tribes of Washington Governmental Affairs Department provided a demonstration of a
communitybased database developed by indigenous peoples for both the defensive disclosure
and positive protection of their TK.

159. The Delegation of South Africa commended the countries that had worked on the
databases and stated that this helped the Committee with its deliberations. The Delegation
further inquired what the costs were of such a system, and how leogkitto compile such
databases. These questions were relevant to determining whether establishing such databases
would overburden developing countries’ resources.

160. The presentation by the Delegation of China indicated thaCthiea Traditioml

Chinese Medicine (TCM) Patents DatabassChinese and English versions. The Chinese
version contains patent applications published between April 1985 and March 2002, whereas
the English version contains those published from 1993 to 1994. It has 29 search fields which
fall into four categories: bibliographic information; subject index terms; uses/effects; and
TCM formulas. The search features of the database which allowed the user to conduct a
Quick Search, an Advanced Search, a TCM Formula L8giarch, a TCM Formula

Similarity Search, and a Search History.

161. The presentation by the Delegation of India indicated thatHbalth Heritage Test
Databas€India) was established to put TK, already in the public domain, into a modern
eledronic format which would be available in the English language as well as link TK to
modern scientific and patent literature. The Database would be used for defensive and
positive legal protection, address patentability issues, increase internatiorgalitecoof
Traditional Knowledge Systems, and catalyze scientific collaboration. The Database had
achieved the integration of widely scattered and distributed references into a retrievable form
as well as increase awareness at both national and interablévels. The Traditional

Knowledge Digital Library (TKDL)of Ayurveda was established to prevent granting of

patents for unpatentable inventions on Indian TK, to break the language as well as the format
barriers, and to establish modern classifimatsearch and retrieval tools on TK.

162. The demonstration by the Delegation of Venezuela oBiozulua Databaseeviewed

the relationships between documentation, biological diversity and TK. The Biozulua
Database was intended to recordtha software database application, food and agricultural
information based on ancestral technology, and native medicine from indigenous peoples
which are at risk of being lost due to the impacts of western civilization. Both the database
and the softwagr are the property of the Venezuelan State. All the information contained in

the database has been categorized as confidential, which is why at present, until such time as
sui generigorotection mechanism are defined as proposed by Venezuela as wéilkas ot
countries, the information contained in the database was considered a trade secret, which
made access, disclosure and use subject to express authorization by FONACIT. Further any
person who had or had access to it was under the obligation to sigrfideiality letter.

The representative of the Indigenous Peoples of Venezuela stated that the database was a tool
that, if properly used, could be a significant factor in the preservation and classification of
indigenous knowledge threatened with extion. The representative stated that they
considered the information on agf@od, medicine and handicratft viable for the wk#ing of

their peoples, provided that there was fair and equitable bestediting and that the continued
participation of indignous peoples was ensured.
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Review of Existing Intellectual Property Protection of Traditional Knowledge
(WIPO/GRTKF/IC/3/7);

Elements of a Sui Generis System for the Protection of Traditional Knowledge
(WIPO/GRTKF/IC/3/8);

Traditional Knowledge- Operaional Terms and Definitions (WIPO/GRTKF/IC/3/9)

163. The Secretariat introduced documents WIPO/GRTKF/IC/3/7, WIPO/GRTKF/IC/3/8
and WIPO/GRTKF/IC/3/9. The Chair stated that, while the documents had been introduced
together in view of the closerlkages between them, discussions would proceed on each
document separately as had been requested by certain delegations.

Review of Existing Intellectual Property Protection of Traditional Knowledge
(WIPO/GRTKEF/IC/3/7)

164. The Chair noted thahte document proposed no tasks as such. Yet, it was suggested in
the document, and by the Secretariat in presenting it, that the Committee may wish to
approve, first, the Secretariat undertaking fetling missions to certain Committee

Members to study@ual experiences with the use of existing IPRs, and, second, the leaving
open of the document to enable States that had not yet done so to submit information for
inclusion in further versions of the document, or to update information already provided, as
the case may be.

165. In this regard, the Secretariat had suggested issuing a streamlined set of questions to
facilitate the provision of further information by Member States.

166. A number of delegations, including those of Argentinaisialia, Bolivia, Brazil
Cameroon Canada Colombia, Cote d’lvoire the Dominican Republic, Egypt, Mexico,
Morocco, New Zealand, Norway, Panama, the Russian Federation, Sudan, Switzerland,
Thailand, the United States of America, Venezuela and Zambia, assviike representatives
of OAPI, the Secretariat of the CBD and of UNCTAD, supported the proposal that this
document remain open for further input and should be updated for future sessions of the
Committee.

167. The Delegations of Bolivia, Coloma and the Dominican Republic proposed that the
guestions contained in the document should be further simplified and streamlined so as to
facilitate the preparation of further responses from a wider range of sources, so as to ensure
the Committee has a der information base for its future work.

168. The Delegations of Colombia and Venezuela suggested that the document should more
clearly reflect that the majority of Member States had expressed views in favor of the
development of aui generissystem for TK. They suggested that the document should not
privilege an analysis of existing systems in its conclusions, since it was in contradiction with
the responses from the majority of countries.

169. The Delegations of Bolivia, Canada, tBeminican Republic, India, New Zealand,

Norway, Switzerland, the United States of America supported the proposal that understanding
of existing forms of IP protection for TK be enhanced by undertakingfiading missions

(FFMs) to countries and commuras which have used IP tools for TK protection, with the
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Delegations of Canada, New Zealand and the United States noting their support was subject
to consideration of budgetary implications.

170. The Delegation of India expressed interest in &kosting such a mission.

171. The Delegation of Norway added that the missions should examine how TK protection
and benefit sharing worked in practice.

172. The representative of UNCTAD stressed that FFMs should gather informatithheon
costs of using IP systems for TK protection, to put this in perspewtasea-vis the per capital
income level of the country, and where possible, the communities concerned.

173. The Delegations of Brazil, Colombia and the Dominican Repultphasized the need
that the Committee cooperate in its work with the CBD and FAOQ, in particular the CBD
Working Group on Article 8(j) and Related Provisions and the FAO Commission on Genetic
Resources for Food and Agriculture.

174. The Delegationsf New Zealand and Nigeria stressed the need for capacity building in
the field of TK, such as the ‘Toolkit’ referred to shocumenWIPO/GRTKF/IC/3/6.

175. The Delegation of Spain, on behalf of the European Community and its Member States,
introduced a document on “Traditional Knowledge and Intellectual Property Rights” which
was circulated to the Committee dscumenWIPO/GRTKF/IC/3/16.

176. The Delegation of Venezuela stated that at the second session of the Committee many
delegatios had supported the developmensaf generissystems and that this should be
reflected in paragraph 2 adiocumenWIPO/GRTKF/IC/3/7. The Delegation noted that only

a few countries, mainly developed countries, Badgenerissystems and applied existing

forms of protection. Further details of the experiences in Canada were requested, and the
experiences in Kazakhstan and the Russian Federation were also noted with interest.
Particular attention should be paid to the recognized rights of indigenoutegeap well the
intentions of protection systems. In Venezuela, collective IP was recognized and possible
models were being studied. The Delegation requested the Secretariat to provide studies on the
experiences of Panama, Australia and New Zealane: Odlegation stated it would wish to

have further information on the limitations inherent in the current IP system as they relate to
TK. The Delegation agreed with paragraph 33 ofdocuma&htiPO/GRTKF/IC/3/7 that TK is

not necessarily old, and that, theset, protection should not be limited to that which is
provided by current systems. The Delegation added that the recommendations in paragraph
36 should be seen in the light of the circumstances described in paragraph 33, as they
believed that the taskgere not exclusive. They stated further that the Committee should see
the opportunities for, and above all ways of, protecting TK with what already exists, but at the
same time suggesti generisoptions when it is not possible to implement present syste

Those options would constitute the basis for a possibigenerianodel, the Delegation

added, and that there should be no imbalance when the forms of protection are considered.
The Delegation stated further that the Committee should avoid redesrity to one form of
protection as stated in paragraph 40. The Delegation stated that a distinction now had to be
made that was not in the survey: this related firstly to the general protection accorded to the
rights of indigenous peoples, secondlyhe fprotection of rights, and thirdly to the aims of
protection. The Delegation added that the question should be made more specific in future
studies, so that there may be a common model for comparison.
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177. The Delegation of Argentina supportpdragraphs 37 to 39 afocument
WIPO/GRTKF/IC/3/7as they were an accurate reflection of the situation concerning the
treatment of the subject. The Delegation commented that although paragraph 37 referred to
the need to achieve a more comprehensive utaedsg of how current IP law mechanisms
may be used, paragraph 40 referred to and described in detail only one category of rights,
which was mentioned by only five of the 48 responses to the survey. The Delegation
considered that paragraph 40 did not\pde a balanced reflection of the opinions of the
Member States and that it appeared to prejudge the positions of both those who had responded
and those who had not. The Delegation recommended that the Secretariat revise the
document, taking into accountall the IP categories mentioned by Members, in order to
provide an appropriate balance of opinions. It added that should there be no agreement on
revising the document then paragraph 40 should be deleted and the document concluded as
such.

178. The Delegation of Brazil stated, in relation to documents WIPO/GRTKF/IC/3/7,
WIPO/GRTKF/IC/3/8 and WIPO/GRTKF/IC/3/9, that work by the Committee in the area of
TK would be relevant for discussions in other intergovernmental organizations, such as the
CBD ard the WTO in carrying out their respective mandates to discuss the protection of TK.
In particular, Decision VI/10 on Article 8 (j) and related provisions, approved by the Sixth
Conference of the Parties of the CBD was recalled, which requested the AQptseended
Inter-Sessional Working Group on Article 8(j) and Related Provisions of the CBD “to address
the issue okui generissystems for the protection of traditional knowledge.” The Delegation
believed the inputs by the Secretariat and Members woeldseful for the CBD Working

Group. In addition, the Delegation stated that it saw the documents prepared by the
Secretariat as an initial basis for discussion, and that, therefore, its comments amounted to a
preliminary reaction to their content, withthe understanding that the elements contained in
the three documents were not exhaustive. Addressing dirdatyment

WIPO/GRTKF/IC/3/7, the Delegation noted that most countries which relied on the
conventional IP system were developed, which seemsdpport the need for the

development of aui generissystem, in light of the difficulties of traditional communities in
developing countries to adjust their knowledge to the rules of the IP system. The Delegation
requested that subsequent versions oflieument reflect that the Braziliaui generis

system established by Provisional Measure 2.186, of August 23, 2001 on genetic resources,
associated K and transfer of technology (described in paragraph 16 of the document),
provides for positive rights wbh cannot be altered or diminished by bilateral contractual
arrangements. This correction would also be consistent with the position of Brazil in favor of
protection of TK through legislation, rather than merely bilateral contracts. In the view of the
Delegation, bilateral contractual arrangements alone were an insufficient means of protection
of TK, as the parties involved were most often in unequal situations. On the other hand,
protection through legislation, with active participation and supervi€onernment, was a

safer way of ensuring that protection of TK was in the best interest of their communities. The
Delegation agreed with the first group of responses identified in paragraph 32, but had
reservations on the first indented

subparagraph, as did not agree that all TK was necessarily public domain. Finally, the
Delegation agreed with those Members which had expressed concerns about geographical
indications having been singled out in paragraph 40 of the document, as they had considerable
limitations as a means of protection of TK and were not effective in preventing biopiracy.
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179. The Delegation of Australia stated that in relation to the reference to a “divide” in
paragraph 38 alocumenWIPO/GRTKF/IC/3/7, the position of Austialwas not as

unequivocal as that term may suggest. Australia supported further work towards the
development of an international model for the legal protection of TK. Such a model should
be built upon the full exploration of the ability of the existirfg $ystems to meet some of the
needs for TK protection. Increasing understanding of domestic practices to protect TK would
greatly assist the Committee’s progress. The Delegation suggested the Committee should
seek to identify areas where the existingteys could be improved to assist with TK

protection, and that such improvements were likely to require consideration of areas where
existing systems could be improved, which could incladegenerigesponses.

180. The Delegation of Egypt advidehat it had not yet provided information on its national
experiences with TK protection as it has been involved with the preparation and enactment, in
June 2002, of legislation on this matter. The divergence of views referred to in paragraph 38
of docunentWIPO/GRTKF/IC/3/7 was, in its view, natural given the differences between
countries in terms of their laws, cultures and traditions.

181. The Delegation of Algeria, speaking on behalf of the African Group, supported the
undertaking of additioal work to further understand how existing IPRs can be better used.
This would be an opportunity to help States and encourage their broader participation in such
work. The African Group stressed the need for working documents to be available in
language®sther than English. The Delegation stated that it supported the Secretariat
undertaking the task in paragraph 19. Regardmiggenerissystems, the African Group
believed that there was a need to identify the objectives of protection, the type of protetion
desired, the contents of the rights and the identity of the holders of the rights, and that it
would be useful to draft efficiergui generissystems at the national, regional and

international levels. Customary laws and practices should also be tato account. In

respect of the holders of rights, they were generally individuals, families or communities;
however, where they could not be identified, the State should act for them. The Delegation
reaffirmed its call for the establishment of anamational binding instrument for the

protection of TK. The Committee should draft a definition of TK which was open and
allowed for a high level of protection. The support of WIPO was called upon for capacity
building, the raising of awareness and #stablishment of the necessary institutions at the
national level. Legislative texts should be translated into local languages. Finally, the
Delegation stated that it was convinced of the role that traditional communities could play,
with the assistancef national Governments, in the preservation, promotion and protection of
their TK.

182. The Delegation of the Russian Federation stated that Members of the Committee should
continue to use existing mechanisms and Baodgenerismechanisms to pwide for the

efficient protection of TK and IP. There was a need to analyze the informatidmdament
WIPO/GRTKF/IC/3/7 further.

183. The Delegation of Zambia noted that the position of the African Group, which it
supported, regarding the ribfor asui generissystemhad the blessing of the African Heads

of State and Government, as illustrated by the adoption of the African Model Law on the
Protection of the Rights of Local Communities, Farmers and Breeders and for the Regulation
of Access taBiological Resources. The Delegation was of the view that current IPRs do not
promote or reward TK, TK systems and innovations. Current IPRs also raise problems with
the identification of beneficiaries. Attempting to mould TK to fit current IPRs walgdtroy
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the very essence of TK. Therefomeyi generissystems were needed at national and
international levels.

184. The Delegation of India underscored the need for a deeper understanding and analysis
of existing mechanisms and their effe@ness or limitations in protecting TK and endorsed
paragraph 39 alocumenWIPO/GRTKF/IC/3/7.

185. The Islamic Republic of Iran stated that in the field of protectioiéf the common
factors of TK and folklore must be taken into consideratiwhile all countries in principle
accept to protect TK as an independent category. The Delegation noted that there was no
common view neededon how to protect this independent category: some countries believed
that existing IP standards in general or speareas were available for the protection of TK,
while others recommended codifyingai generissystem for the protection of TK in any

way. The Delegation stated further that the first step should be to adopt a uniform legal
approach for the protectn of TK and that a future survey should be better formulated to
obtain harmonised answers.

186. The Delegation of Guatemala referred to the Cultural Heritage Protection National Law

in its country, and stated it was interested in learning mbmriaisystems in other countries.

The Delegation stated that it supported the statements of Argentina and Brazil concerning the
need to consider other options beyond geographical indications, and requested the Secretariat
to provide more detail on the usé geographical indications to protect TK.

187. The Delegation of Thailand expressed the view that there should be a parallel study of
how to use the existing IP system to protect TK, through, for example, the use of trade secrets
or geographicahdications to protect TK and genetic resources respectively, together with the
exploration of asui generissystem with the aim of eventually developing@ generis

system. The Delegation stated that the document should beerpksd, to provide more

examples to find how existing IP could be used to protect TK in a holistic approach to cover
not only the knowledge itself, but also the culture and all heritage related to it.

188. The Delegation of Switzerland stated that the use of existingham@sms for TK
protection has not been thoroughly analyzed. More detailed and extensive analysis should be
carried out.

189. The Delegation of Canada stated it was desirable to better understand how Members
were using existing domestic IP meclsans to protect TK. The Delegation offered four
conclusions on the document. First, existing mechanisms have much to offer, and further
reports on actual experiences would be useful. Second, it would be helpful to hear the
experiences of those Membersavhave implemented or are contemplating specific forms of
protection. Third, TK holders should be made aware of how to acquire, exercise, manage and
enforce their rights under the existing systems, and it was suggested that the Committee might
benefit fom reports on the experiences of Members on the success of capaibiting

efforts to assist TK holders in using existing systems. Finally, an identification of the scope

of any limitations in the existing system which render it unable to fully meen#wzls of TK
holders would be possible only after these activities had been thoroughly analyzed.

190. The Delegation of Panama referred tosts generissystem established by Law 20 of
2000 and offered to make a presentation on it and its éxpegs so far in its application in
practice. Panama was continuing to review and study the system.
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191. The Delegation of the United States of America suggested that a thorough analysis of
how existing IP rights could be used by TK holders hatlyet been completed. It hoped that
such an analysis could deepen the understanding of how current standards concerning
availability, maintenance and enforcement of rights may be used for TK protection. TK
holders might wish to use several forms of i®fection in an overlapping way. As an

example, it referred to the overlapping use of copyright, trademark, trade secret and patent
protection by software designers and suggested that TK holders could take a similar approach.
It suggested that the exanepdf a shaman’s TK quoted in the document could refer to the
usefulness of various forms of IPR currently in use. With this approach, it suggested, one
may not need to prove infringement of all the elements of the TK. Rather, unauthorized
making of a parof the TK, such as the use of the formula without the use of the chant, may,
in its view, be sufficient for a finding of infringement. While conceding that existing forms of
IP protection and other forms of protection, such as contracts or tort lawnotgyrovide

perfect protection, it suggested that wider use of the IP system may prove useful to those
seeking to protect their TK. It therefore suggested that WIPO assist Member States in its
regional programming to better adapt existing IP laws tartb@ncerns about TK. The
Delegation observed that a greater emphasis on the acquisition and enforcement of IP rights
could afford economic and nezconomic benefits.

192. The Delegation of New Zealand suggested that the examination of how gXiBtin
mechanisms might be used for TK protection should have both a practical and a theoretical
focus. It felt that a practical approach was important since existing IP mechanisms might be
applicable to TK technically, but TK holders in practice might neé them. The Delegation
observed that only through a more thorough examination of existing forms of IP, could the
Committee determine what deficiencies existed and what gaps needed to be filled. That might
take place, the Delegation suggested, in thenfof modifications to existing IP mechanisms

or the development of new iBpe approaches. It also suggested that some answers might lie
outside IP, particularly where positive protection was concerned. It suggested that the
Secretariat should colleasifther information on the actual exploitation of TK and the
downstream granting of IPRs, since this would enhance an understanding of the problem
under discussion.

193. The Delegation of Morocco believed that it was still early to address obgygtihe

scope of IPRs for TK. It stated its wish to learn more about the experiences of Member States
in applying existing IP mechanisms, such as Kazakhstan's experience in the application of
industrial designs and Japan’s experience in the applicafipatents. It mentioned

geographical indications, appellations of origin, patents and industrial designs as IPRs which
might apply to the protection of TK. It proposed to place the definition of TK in the

framework of IP. It also emphasized that cutréhtools could not protect TK sufficiently,

and the Committee would therefore have to create new tools.

194. The Delegations of the Dominican Republic and Mexico stated that paragraph 40 of
documenWIPO/GRTKF/IC/3/7 was not balanced becauseniystressed geographical
indications. While the Delegation of Mexico agreed that geographical indications could
contribute to the protection of TK associated with biological diversity and should be further
explored, it noted that they would not stop bi@ggy. It suggested that the Committee should
evaluate existing forms of IP protection, but creatirguagenerissystem would provide a
heightened dvantage. The Delegation of Mexico suggested that the Committee explore the
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possibility of double proteain, because the use of current IPRs arstliegenerissystem of
protection were not necessarily mutually exclusive.

195. The Delegation of China noted with appreciation that in the document on expressions of
folklore submitted by the European Camnity and its Member Statedgcument
WIPO/GRTKF/IC/3/11), in which many views worthy of considerations were proposed. On
the definition of TK and the establishment o$ai generiamechanism of TK protection, the
Delegation commented that existing IRamanisms, such as patents, trademarks and
geographical indications, could to some extent provide IP protection to TK and the
Committee should further study appropriate measures in this regard. Some TK was of a
special nature, so that it was hard to knatvo the TK holders were and whether the TK was
already in public domain. Therefore, it is of the opinion that, the existing IP systems could
not provide adequate protection to TK. While using existing IP systems for TK protection,
consideration could bgiven to sui generiprotection for TK.

196. The Delegation of Colombia observed that despite the analogies drawn by the document
with existing IP mechanisms, it did not include other mechanisms which could be included in
protection systems. #Huggested that the Committee should pay more attention to the issue of
PIC as it explores existing protection systems and the desiguni @fenerissystems. The

Delegation reminded the Committee that work on genetic resources and TK was also ongoing
in other UN fora and that WIPO should have permanent relationships with those bodies in
order to take into account their work. It highlighted the decisions of the Conference of the
Parties to the CBD and the Working Group on Article 8(j) and Related Provisitine

CBD. It also mentioned the work of the Commission on Genetic Resources for Food and
Agriculture (CGRFA) in the FAO. It stated that the Committee should take into account

Article 9 of the FAO Treaty, which related to farmers’ rights and thus desa#r alia, with

TK. It noted the usefulness of the experiences with databases which had been presented to the
Committee by China, India and Venezuela, but noted that different database approaches might
be appropriate for different countries and advisethove cautiously in making general

decisions on database use. It stressed the importance of protecting the rights of communities
and exercising the appropriate care in the use of databases.

197. The Delegation of Kenya expressed its conceat TK was quickly disappearing and

the Committee’s work was therefore urgent. It informed that while Kenya was considering a
Sui generissystem, it was already exploring ways of using existing IP systems for the
protection of its TK and genetic resourceach as the protection of TK as utility models. It
noted that Kenya was encouraging its traditional healers to add value to their concoctions and
noted that this would facilitate data collection and compilation. Having learned from the
presentations ofindia and Venezuela, the Delegation emphasized the importance of data
compilation. It stated that Kenya hoped to do what India and Venezuela had done in respect
of the use of databases. The Delegation noted that TK documentation was crucial and urged
WIPO to include this item in its budget for cooperation for development.

198. The Delegation of Sudan supported the statements made by the Delegation of Algeria
on behalf of the African Group and other delegations that made similar statements. The
Delegation also supported the proposal in paragraph 39 of document WIPO/GRTKF/IC/3/7,
calling upon the Committee to further study existing protection systems and consider, at the
same time, the possibility and aotai generissystem of protection. Iteted that ripeit was

too early to conclude clearly whether it was appropriate to establish a comprehensive system
for the protection of TK, be it within the present traditional IP systems or in the form of a new
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sui generissystem. The Delegation statdtht further consideration would allow countries

which have not yet responded, to express some useful opinions, especially since only 48
countries (or 30% of the membership) had made such contributions. The Delegation stated
that as indicated by the Seaeht in document WIPO/GRTKF/IC/3/7, paragraph 38, there

was a clear divergence in opinions. In view of the fact that Member states have usually
worked by consensus on minimum concepts and provisions to be later integrated in
international conventions that harmonize their practices, the Delegation stated that there was a
need to allow the Committee additional, yet reasonable, time for further studies and analyses,
provided that Member states would be free to apply their own legislation for the protettion o
TK and genetic resources. In that respect, the Delegation mentioned a Committee for the
Revision and Reform of National Legislation, including IP legislation, formed by the Minister
of Justice and chaired by a former Chief of Justice of Sudan.

199. The representative of UNCTAD noted that information on national systems of TK
protection was available at the UNCTAD website. She reminded the Committee that TK
holders tend to be very poor. She said that, if a survey were done, for exampéz,c@pita
income levels of indigenous peoples, the results would probably be quite similar to those of
the Least Developed Countries. For these communities, devoting resources to obtaining IPR
protection may involve very high opportunity costs in terms of imgetheir basic food,

health and educational needs.

200. The representative of OAPI supported paragraphs 31 to 36 of the document, but had
reservations on paragraph 40 since he felt that geographical indications could better protect
tangible expessions of folklore or agricultural products. Any instrument protecting TK

should address the possibility of designating regional bodies such as OAPI to administer TK.

201. The representative of the Secretariat of the CBD welcomed the ongoilegwaud
assessment of IP instruments under the present document since it would support the work of
the Working Group on Article 8(j) and Related Provisions and would assist in the preparation
for the next meeting of the Working Group. Referring to theveht paragraphs of COP
Decision VI/10, she stated that the CBD Secretariat would be grateful to receive information
collected by WIPO on the protection of TK through national IP legislation.

202. Responding to a question posed by the represeatat OAPI, the Delegation of

Australia referred the Committee to their response submittedbocaoment

WIPO/GRTKF/IC/2/7 and stated that the listed four cases were to illustrate how the
Australian legal system was able to accommodate some elementsedtmotfor traditional,
cultural and customary law. The case referred to by the representative of OAPI was one of
the first to address the protection of works drawing on Aboriginal culture under copyright
law. It demonstrated the ability of the existiAgistralian legal system to deal, in a culturally
sensitive way, with the award of damages. The case confirmed that copyright protection
could be granted to an artistic work which essentially drew on traditional motifs and forms.
Any artist who produced wrks based upon indigenous forms was nevertheless producing
something which had sufficient originality for copyright protection. During the actual

conduct of the case, a number of artists involved had died before the proceedings were
completed. Under Abdginal law of that particular group, it was not appropriate to use the
names of the deceased artists, and the court proceeded with the action without specific
reference to the Aboriginal names of those particular artists so as to respect that sensitivity.
On the question of the harm that suffered by the artists and the damages to which they may be
entitled for the unauthorized reproduction of their material, the judge considered the damage
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also concerned the reputation of the artists within their own canityand their

responsibilities within that community to protect and safeguard the images. The particular
loss of reputation within their own community on that community’s terms was not necessarily
a sense of damage that would be understood within thadar Australian community, but

was nonetheless taken into account in assessing the level of damage resulting from the
reproductions. A further consideration was that the reproduction of this particular material
caused damage to a number of people withencommunity other than the artists themselves.
Instead of awarding a specific level of monetary compensation to each individual artist, the
court provided a single overall award of monetary compensation which could then be
distributed to and within th@&boriginal community involved in accordance with their

customs and their traditions, having regard to those persons who had suffered harm from the
perspective of their customary understanding and responsibilities. The Delegation concluded
that the caselilistrated flexibility in terms of copyright law and the common law system to
accommodate customary understanding of damage and of harm, and the customary
responsibilities of persons within their community.

203. Responding to a request by the regpentative of OAPI for further information, the
Delegation of Australia advised that community rights were not specifically recognized under
Australian law, except to the extent that people may be joint authors or have jointly created
the particular workHat is the subject of copyright action. Collective interests had been
recognized, however, in the determination and distribution of damages. Australia was
examining the prospect of creating a community right in relation to moral rights under
copyright fa indigenous communities and that proposal was at the policy level, but it was
certainly something that had been indicated by the present government as an objective for its
current term of office.

204. Responding to a question by the representadifyOAPI, the Delegation of Peru

described the Peruvian process which began in February 1996 following the on the
realizationwhen realizationing of the need to set oliegenerissystem to protect TK. The

draft bill, concerning &ui generissystem forthe protection of TK, was published for

comment in the Official Journal on October 21, 1999. A second version was published in
August 2000, and a final draft bill was prepared. However, since indigenous communities
had not been fully consulted, the prgabwas not sent to Congress at that time for approval.
Since then it has been held pending, mostly due to the lack of sufficient funding to carry out
the necessary consultations. The new government under President Toledo had expressed
great interest foall matters pertaining to indigenous communities and indigenous issues. The
latest version of the Bill, completed June 10, 2002, had been overseen by the first lady of
Peru, Chair of the National Commission for the Andean, Amazonian andXfrerican

peles. This proposal served as a basis for discussions of this Committee and of those to be
carried out within indigenous communities and with society at large. A consultation process
would be initiated in coming months. The Delegation stated thamnitfibelieved in the

need to engage in consultations with indigenous peoples and communities in each country,
respecting the provision of Convention 169 of the ILO. One of the fundamental elements of
the proposal was prior informed consent and equitabhefiesharing. Another was the

intention to set up a special fund, which would be managed by the indigenous peoples
themselves. It added that substantial changes had been made in the latest version of the Bill
concerning the registration and in the fietldevelopment of such registry of TK. In the
previous draft, the registry was essentially confidential and its objective was to preserve TK.
At the request of indigenous representatives who participated in the work done under the new
proposal, new objdives were incorporated and three types of registries were included. Two
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will be managed by INDECOPI, the national office for IP. One will be public and the other

will be confidential. The National Public Registry would provide INDECOPI information
neeckd to defend the interests of the indigenous peoples and to protect their collective TK.
INDECOPI would send information to other patent offices, so that patents would no longer be
issued based on TK without taking account of the TK of indigenous peoples.confidential
registry would preserve the TK and keep it from disappearing. The third registry would be a
local registry to be managed by the indigenous peoples and communities themselves. For all
three registries, the rights of indigenous commaasitio register their TK would be kept in

mind. TK entered in the confidential registry or the local registries would remain confidential
and would be part of prior art. The registries were not mandatory , as it was recognized that it
was an inherent riglof indigenous peoples’ to develop and preserve their own knowledge.
Furthermore, the indigenous peoples had rights over their TK because they have developed
and preserved it, and that these rights could not be subject to any obligation. In conclusion,
the Delegation stated that wated answers to the questionnaire would be sent to the
Secretariat and further information will be provided on the new proposal for distribution to

the Members of the Committee. A French translation of the proposal wouldrbesOAPI.

205. The representative of the Indian Movem@nipaj Amarustated that after over 500

years of exploitation and appropriation of TK, including the plunder of artistic and cultural
goods belonging to the indigenous peoples, there was@ent need to protect and to save
collective heritage from the transnational corporations. The representative felt that the
Committee should examine the legal protection of TK in the process of globalization of
markets, capital and enterprises whoseact was fatal to the survival of indigenous peoples.

He further stated that historic communities have disappeared with their knowledge, their
secrets, and their laws on protection of their TK. Many Members, in respomgetoment
WIPO/GRTKF/IC/3/7, reprted that the existing mechanism for IP protection would be
effective in protecting TK. While mechanisms for protection exist, there was no political will
to put them into practice and to apply them, just as was the case with international instruments
on human rights. In relation to question number 2, the representative stated that other
Members stated that they would prefesia generissystem as a new mechanism to protect

TK. This would seem to demonstrate that IPRs and other instruments, spegitieaBerne
Convention and its article 15, are neither sufficient nor effective in protecting TK which has

its source in ancestral civilizations. The representative further stated that Indigenous peoples
in the United States of America have been bringimghe fora of the United Nations the issue

of drawing up a binding international legal framework, one that would protect, safeguard and
restore genetic resources, TK and folklore. In response to the allegations that drawing up new
standards at a nationahd at an international level would be a difficult, long, complex and
premature exercise the representative recalled that efforts to create an international
mechanism were not new. A process had begun twenty years ago by UNESCO and WIPO
which resulted irthe 1982 Model Provisions for National Laws on the Protection of
Expressions of Folklore against lllicit Exploitation and other Prejudicial Actions. In
conclusion, the representative invited the Committee to continue examining the two options
proposed irdocuments 7 and 8, which specifically included proposals from indigenous
peoples.

206. The representative of the Institute for Agriculture on Trade Policy (IATP) outlined the

role of the Institute and briefly elaborated on IATP’s partnership wétain organizations

from civil society. The representative stated that the IATP and many organizations from civil
society were concerned that access to TK and genetic resources really meant easier access to
such resources by corporations becausedfallgrounds were laid to extract those resources.
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Experience showed that access to genetic resources by corporations eventually could lead to
claims of IPRs on living organisms that had been obtained through the manipulation of the
original genetic resages. The representative further stated that legal agreements between
governments and corporations could open the doors for corporations to eventually claim
ownership of genetic resources and the genes therein. In other words it would mean the
legalizaton of biopiracy which was precisely what sessions like this one intended to prevent.
The representative stated that while they welcomed the protection of genetic resources and
their sustainable use for profit by the communities who hold these resouwndbgrfmeasures
were needed to prevent claims of ownership of DNA, the blueprint of life. IATP called upon
governments to support a ban on patents on life, which would protect indigenous knowledge
and to take measures to prevent the ownership of genpe\ate companies and to declare
genes a patrimony of humanity.

207. The representative of the Health and Environment Programme briefly outlined the
Programme’s cooperation with other organizations. The representative referred the
Committee to tk signed framework cooperation agreement between WIPO and the
Government of the People’s Republic of China. Thisreaching agreement covered all fields
of IP. The representative was of the opinion that such an approach could also benefit the
African cauntries and queried whether WIPO, OAPI and ARIPO could assist in such
endeavors. The representative observed that no African country had spoken on national
experiences and felt this to be rather alarming. The representative questioned whether this
lacunawas a reflection of lack of political commitment or rather a lack of competence. The
representative suggested that would be appropriate to train IP experts who could then assist
indigenous communities. The representative called on greater effortsimgawareness of

the issues and appealed to WIPO to further cooperate with civil society from the African
region so as not to repeat the experiences of other nations.

208. The Delegation of Algeria, speaking on behalf of the African Group, stidu&icthe

political will of the African group was steadfast and committed. The Delegation stressed the
importance the African Group placed on the protection of TK and genetic resources and its
past stress on the link of genetic resources and IP. ThegBida noted that the African

group had produced a paper for this Committee and it underscored the position of the African
groupvis-a-vislocal communities at the national level to better handle TK and in the

provision of protection.

209. The representative of the Aboriginal and Torres Strait Islander Commission (ATSIC)
stated that it was in favor in keeping the document open and welcomed comments made by
the delegations of New Zealand and Kenya, particularly in relation to the identification of
gaps and information, and adding this to the survey so as to look towards the practical
implementation which should be included for the protection of TK. With regards to
documenWIPO/GRTKF/IC/3/7, paragraphs 25 to 28 and paragraphs 29 to 36, the Delegati
was concerned that the document provided a global picture were no special measures were in
place to assist TK holders handling their IP matters. The representative felt that special
measures had to be a large part of the protection of TK. An expgat épinion on the

Convention of Elimination of Racial Discrimination indicated that the term “special measures
shall be implemented” meant that special measures must be implemented to overcome racial
discrimination and disadvantage. ATSIC was convinded $pecial measures were needed in
the area of TK. The representative recalled an earlier presentation noting in some research
that only half of TK had survived transmission between generations. There was a great risk of
the loss of TK that had mainly been carried on through oral tradition and other forms of
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tradition. The protection of TK should include special measures to ensure that there was no
further loss of TK within indigenous peoples and their communities. More attention should
be given to qudson 26 and that document should continue to develop the issue. The
representative quoted paragraph 4lo€umenWIPO/GRTKF/IC/3/8 and emphasized that

the more that was done at the domestic levels to protect TK through special measures, the less
difficult it would be to then deal with internationslii generigorotection. Finally, the
representative commented on the contribution of indigenous peoples and NGO groups and
cited the recent establishment of the Permanent Forum on Indigenous Issues, where the
Secretary General welcomed the indigenous peoples to the family of the United Nations.
However, the representative stated that it was difficult to make contributions from such a
small group of representatives attending the meeting and raised the isSiat&s to consider
greater involvement of indigenous representatives in their delegations.

210. The representative of the Indian Movem@ipaj Amarugave a statement with regard

to documenWIPO/GRTKF/IC/3/4. The representative quoted paralgiapf the preamble

of the CBD which was ratified by 160 states. The representative stated that for Indigenous
peoples’ genetic and biological resources were comprised of an infinite number of living
organisms which were in constant change and constith&dollective heritage of

indigenous communities and world heritage and that therefore the Committee should examine
this matter further and not only in terms of markets, profits and investments. The
representative further added that the structure optbposal on the database and contractual
clauses for access to genetic resources and showing of the bendbisliment
WIPO/GRTKF/IC/3/4 sets out a simple, technical and legal methodology for a wide
consensus of the Committee. He stated, howeverthleahdigenous communities and

peoples felt that the technical mechanisms set out in the document were much too complex for
them to interpret and implement and that they were inaccessible to the holders of the TK in
indigenous communities and the holdefgenetic resources. The representative added that
the document may appear to be simplistic in its approach to genetic heritage in that it focused
mainly on mercantile issues and that these were very complicated issues for indigenous
communities. The ra@psentative stated that it was necessary to regulate access to these
resources and clearly establish rights for equitable benefit sharing. The representative
referred to the special working group of the Convention on Biological Diversity on access and
berefit-sharing which recommended standard frameworks to govern the use of genetic
resources, and to paragraph 3 of the WIPO document which set out options for guide
contractual practices and ndanding practices and voluntary initiatives in the IP realme H
added that the Model Provisions had never functioned as effectively as they might have in the
past in generating an effective framework mainly because developing countries had lost their
negotiating power. He stated that developing countries were ut@lag claim to certain
undertakings and fight certain activities of companies because their structures had been
dismantled. The representative stated that there were no clear definitions on genetic
resources. In Annex | paragraph 4.1, on conditionsuf® which would apply to the

database, the right to manipulate genetic material was recognized and this was also the case
for genetically modified foods including maize. The WIPO Secretariat, the Member States of
WIPO, and providers of information shoudgsume responsibilities when it came to the use

and abuse of databases, and information protected in databases should be transparent. The
representative stated that a major threat was biopiracy of genetic resources and this had
always been a problem. Wiiregards to paragraph 4.2(b), the representative urged the
Committee to include the originators of TK as full right holders which have a full right to
negotiate access to genetic and biological resources of which they had been deprived. The
representatie added that the Committee should take a further step to ensure full informed
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prior consent of indigenous peoples in the negotiating process which could lead to any
possible agreements. He stated that indigenous peoples should be involved the devising of
legal instruments designed to protect genetic resources as well as share in the benefits thereof.
The representative stated that the procedure for application of intellectual protection should
require the applicant to provide proof that the holders digenous communities had given

them the permission for use of the resources. With reference to point (iv) on the scope of the
contract, the representative stated that the indigenous peoples were opposed to the inclusion
of human genetic resources in thaetabase for reasons of ethics and respect for human

dignity. In regards to the draft contract the representative requested the Secretariat to provide
a clear explanation when it came to the use of genetic materials in the database and national
security isues, the ultimate objective of this initiative in today’s world. The representative
added that WIPO should lead workshops and educational activities targeting indigenous
peoples in explaining the structure and scope of instruments such as the dathtiastiah

are contained in WIPQO'’s website.

211. The Chair concluded that document WIPO/GRTKF/IC/3/7 be left open for further
input, and that the questionnaire on national experience with TK
(WIPO/GRTKF/IC/2/5) would be revised and circulated implified form, based on

any comments received by the Secretariat by the end of June 2002.

Elements of a sui generis System for the Protection of Traditional Knowledge
(WIPO/GRTKEF/IC/3/8).

212. Recalling thadocumenWIPO/GRTKF/IC/3/8 concernedlements of a possibkui
generissystem for the protection of TK, the Chair stressed that the Committee was not
discussing whether such a system should be set up, nor its nature, but the possible building
blocks of a system; in other words it shoulddeurely technical discussion. He referred to
paragraphs 29 to 57 which contained several important elements, and in particular paragraph
34, which listed the elements ofai generisystem.

213. The Delegation of Venezuela stated that theedepment of asui generissystem should
occur in tandem with a study on how to optimize existing structures to promote the protection
of TK. It agreed with the Secretariat that TK had unique features that should be seen in a
holistic light, but expressed uncertainty as to the suggestion in the document that all
traditional forms of knowledge were generated by communities in reaction to environmental
change. These features need to be reflectedsin generigrotection system. The

Committee needs to det®@ whether or not to deal with this nationally or internationally.
Member States needed to discuss what kind or protection was needed, whether or not to opt
for a defensive or protective protection, and then determine what instruments to use and
which insttutions should be involved. The Delegation believed that all forms of TK should be
included, and expressed preference for part B and the focus on genetic resources and
biodiversity. This was a major risk area for biopiracy. With regard to additiontraifor
protection, the Delegation agreed that the information disclosed should be seen as part of the
public domain. The Delegation stated that many forms of TK may be lost through normal IP
systems and that databases could merely heighten thisTiekthe Committee needed to

define the object of protection and think about commercial novelty and expressions of cultural
identity. Some concepts were restrictive. These criteria should serve to protect knowledge
which requires protection and not be dger ulterior motives. Ownership of rights of TK

should be given to the communities rather than individuals and that the Committee should
recognize consensual rights. A mechanism was needed to provide geographical information
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and that the Committee shouiolcus on the needs and rights of the holders of TK particularly

in situations where TK is shared amongst numerous communities. Laws and rules which
govern indigenous societies in terms of how TK is used should also be taken into account.
The Delegation sated thatui generissystem might include accommodating existing IP
mechanisms that may be adapted or entirely new mechanisms. With regard to access to right
and acquiring of rights, the Delegation preferred an indefinite protection of TK and that this
should apply to specific products in particular expressions which might be put to industrial

and commercial use. Aui generissystem should not be seen as conferring new rights for

TK, as these knowledge rights already belong to the indigenous commuhitiaserely to

take account of theise rights. The Delegation stated that an effective mechanism for enforcing
rights was needed to make sure that the rights are effective in all stages and that the
communities are fully involved in the process. The @ealigon hoped to see a defensive

system for TK protection consolidated and that the Committee should work to influence the
work carried out by the IPC, patents and other IPRs. It was too early to decide whether or not
they should be applied nationally arternationally but this could be decided at a later stage.

As previously mentioned at earlier meetingsuagenerissystem should be unique and
adaptable, and this should be constantly kept in mind. The Delegation stated that the
Committee should makeuse that countries importing TK did not use patents to

misappropriate TK. The Delegation believed that the Secretariat should take in account of
work being done in other fora on this issue and examine how IP relates to TK protection at the
current time.

214. A representative speaking on behalf of the indigenous peoples in Venezuela reiterated
the concept of territoriality which was intimately linked to TK in Venezuela and that legal
recognition was a starting point for true recognition for thetection of TK. He stated that

TK of indigenous peoples did not just concern medicinal plaiithad a vast domain in

which the magic and the sacred dimension were never lost. He believed that to try to break
down their knowledge and market it would have a serious impact on their culture and was
something that would have to be discussed with them, so that they could decide what
contribution they might be able to make to medicine and biodiversity. The representative
stressed that full prior consentdrquitable benefit sharing and had to form the basis of any
future discussions. He added that indigenous peoples should be involved in all stages in the
promotion and protection of TK and would like o see the promotion and implementation of a
fund whichwould allow indigenous peoples to attend and participate at the meetings of the
Committee.

215. The Delegation of the Dominican Republic believed that the document was an excellent
basis to develop sui generissystem of protection for TK. The &egation said that the main
characteristic of TK which would define the type of protection undsuniagenerisystem was

that it was generated by communities as a response to environmental changes and was
therefore constantly evolving. The Delegation r@eated that TK did not mean old knowledge;
on the contrary, it was constantly evolving and changing and that constant change was that
which made it pertinent. The Delegation stated that this character trait was important to take
into account especially vém the other defined elements and criteria were looked at. With
regard to commercial novelty, through which TK could be protected, the Delegation felt that
this notion although useful was a limiting one when speaking of the protection of TK under a
sui generissystem mainly because this only gave protection to that knowledge which had not
been commercially exploited. The Delegation felt that the Committee should go further on
this issue and take into account specifically that TK already existing in thikcpdomain and
already exploited commercially. This should be a guiding principle ofsamgenerissystem
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of protection for TK because protection can only be granted if the rights were already
recognized. The Delegation believed that the protectiofkoghould not be limited to

registers and documentation, as they were not the only proof of the existence of TK. The
Committee should study the viability of protection without formalities, as there was TK that
had not been documented and was under cohatahpermanent change and was created as
part of cultural identity. The Delegation referred to paragraph 43 of the document which
refers to TK shared between two differentcommunities and the fact that those communities
would like to commercialize the kndedge is disclosed, the documents states that this is a
restriction on commerce. The Delegation noted that there is no right given to the disclosure of
the information, and the use of this information would not be an infraction ofraatiopoly

rights. The Delegation stated that the paragraph should be corrected where it indicates this
type of cooperation could have incidents on dnist law as the Delegation felt that when
discussingsui generissystems it would be inappropriate to discuss-amistlegislation in the

same way other IPRs are applied in the discussions. The Delegation believed that the
objective was not to compete with TK holders but to recommend that the Committee foster
cooperation with TK holders in order to avoid competition. N\fiégard to future work on

this issue the Delegation supported the proposal made by the Secretariat in having non
binding guidelines and recommendations. The Delegation pointed outshaganeris

system does not mean that the Delegation did not waefensive or preventive protection

but the Delegation stated that they were referring to one type of protection as there can be
many types and that defensive and preventive protection already exists. The Delegation
stated that the Committee should lodklze work in other committees of WIPO especially the
positions taken by the developing countries, as these positions need to be taken into account
when discussing these issues. The Delegation stated that they fully supported the document
and that they wold like to have this document included in the next session of the
Intergovernmental Committee.

216. The Delegation of Thailand proposed thattagenerisTK system should include the
elements: (i) definition of TK; (ii) classification of eadipe of TK; (iii) subject matters of
protection under each type of TK; (iv) the way in which the right holders should be
identified; (v) the rights granted to the owner of TK, which should base on the existing
utilization of the said TK by the right hdkrs; (vi) exemptions of the rights; and (vii)
exhaustion of the rights. Protection of TK undesiagenerissystem should be continued
perpetually, in other words, there should be no time period of the protection or if there was
any it should be reneable as long as the said TK remained inexhaustible. The development
of asuigenerissystem with knowledge of existing IP systems would always lead the
Committee to borrow parts of each forms of those protections and adapt them to build up a
particular potection for TK. The Delegation stated that this was how new systems had
always been developed, and the thorough study of the combination of each type of existing IP
would help form asuigenerissystem for the protection of TK. The Delegation considered
that any TK protectionsui generisor using the existing system, must encourage TK holders

to continue using, keeping, and protecting their valuable knowledge. The Committee should
not let the system become an indirect form of destruction of the acatetuknowledge. The
Delegation said that TK, especially medical knowledge, should flow from industrialized
countries to developing countries as well, and not only from developing countries to
industrialized countries. The Delegation observed that thelosion indocument
WIPO/GRTKF/IC/ 3/8 was premature and could prejudice future work of the Committee. It
was too soon to conclude that the protection of TK already occurred in the existing IP system
and that more work had to be done to accomplish thpe@griate protection for TK.
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217. The Delegation of Australia stated that it seemed from the interventions particularly on
documenWIPO/GRTKF/IC/3/7 that there were many views on this issue and that the
Committee needed to determine what is takplace within domestic jurisdictions. It would

be difficult for the Committee to go too far towards a theoretical frameworkdiogeneris
protection without being informed of what was taking place in different jurisdictions and how
this was working.The Delegation suggested this document was an excellent framework
within which to analyze the work that was going on in individual countries, so as to see how
individual sui generisapproaches were being used and developed. This would clarify the
elementsf sui generigorotection of TK. The Delegation believed that the Committee needed
to analyze these domestic experiences and consider the advantages and the disadvantages of
the particular approaches that particular jurisdictions had undertaken. Téagdbeh stated

that the Committee also needed to add another dimension to the analysigeheris
implementations within domestic jurisdictions and that this would be a perspective on those
implementations whicdocumenWIPO/GRTKF/IC/3/8 did not clafy. One critical question
was how any of thesgui generigmplementations in various jurisdictions had dealt with

lining up the protection of TK with the other forms of IP of protection that were available
within that jurisdiction. The Delegation statétht one of the concerns was to clearly
understand how protection undes@a generisTK approach would work with the existing
copyright system in such a jurisdiction or within the existing patent system where overlaps
were present, why they were there ywehere there were deliberate attempts to avoid overlaps
and why that sort of information was there. The documentation put forward by the Secretariat
was an excellent theoretical framework for the key elementssoi generissystem, but the
Committee neded to take that framework as not another theoretical step but as an analytical
tool to look at laws in a range of jurisdictions.

218. The Delegation of Spain, on behalf of the European Union and its Member States,
stated that the document setg an appropriate first step in analysis. With regard to
paragraphs 33 to 38, the Committee should continue to work to establish a dividing line
between TK and folklore. The Delegation recommend that the different legal tracks be
explored which may beamplementary in analyzing these two facets. In relation to paragraph
37, it was necessary to define the scope of traditional TK with regard to biodiversity and leave
folklore and handicrafts to be covered by other measures.

219. Referring to docment WIPO/GRTKF/IC/3/8, the Delegation of Argentina observed

that the debate had not ended within WIPO on the need to degigieggnerisystem for the
protection of TK, and therefore endorsed the statement in paragraph 4 to the effect that it was
still premature to identify the characteristics of a legal framework for TK. With reference to
paragraph 6, the Delegation reiterated the need to keep clear the distinction between access to
genetic resources and the intellectual property rights that miglet fios the protection of
inventions based on such genetic resources. It was up to the CBD to regulate access to
genetic resources and also bensfiiring for the States party to it on the basis of the work

done by the Working Group on Access and Bengfitaring. Referring to Section Il of the
document, where the concept of TK was discussed, the Delegation acknowledged that the
characteristic of the “cultural dimension” of TK was closely linked to the identity and

essential dignity of each community. Treéore, with specific reference to what was said in
paragraph 14, the Delegation considered that aspects relating to the cultural dimension went
beyond the subject matter of intellectual property protection, which were economic in content.
It was therefoe not right to attempt to find answers to such “cultural” questions within WIPO.
The foregoing was borne out by paragraph 18, in which it was clearly stated that intellectual
property was a set of principles and rules that discipline the acquisitionhasriig intangible
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assets susceptible of being used in commerce. Regarding the questions posed in Section V,
paragraph 34, the Delegation considered that the reply to the first question on policy
objectives should be considered the prerequisite for defitiie other questions asked in
subparagraphs (ii) to (vii). The Delegation said that it understood that a useful and effective
system could be developed on the basis of a definition of the policy objectives to be achieved,
which should themselves be defohat a national level in each of the Member States, but that
many of the questions asked in paragraph 35 were beyond the competence and terms of
reference of WIPO. For example, conservation of biological diversity, sustainable use of its
components andystems established in response to Article 8(j) of the CBD, equitable sharing
of the benefits arising out of the utilization of genetic resources, and preservation of the
cultural context. With regard to paragraph 49, on databases, the Delegation poittiealto
Argentina regarded the protection provided for at the international level as relating to the
original or creative selection made, but not to the actual content (data or material) of the
database. Finally, the Delegation felt that the contente@tibcument should be revised in

the light of the discussions held during the course of the session of the Committee, and given
the fact that the document had been drafted in response to a request by four WIPO countries.

220. The Delegation of Bral stated that they believe that progress in WIPO on this issue
should not be detached from developments in other international fora, in particular the CBD,
the WTO and the FAO. The Delegation believed that the Secretariat had adopted a correct
approaclkor the preliminary discussions on this issue, as it allowed the Committee to gather
relevant inputs from Members for consideration of the possible structure of an international
sui generissystem. The Delegation agreed with the affirmation by the Se@eta

paragraph 16 that “(t)he identification of additional characteristics so as to identify more
precisely the scope of protectable subject matter is, of course, a question to be addressed by
national laws”. Regarding the reference to Article 7 of Brazilian Provisional Measure on
Access to Genetic Resources, the Delegation requested the Secretariat to issue a corrigendum
so as to clarify that such provision did not limit the scope of protection to indigenous
communities, but also to local commungjencluding of those of African descent. Article

7 (ii) defined a “local community” as a “human group, including remnants of Quilombo
communities, distinguished by its cultural conditions, that traditionally organizes itself
throughout successive geneéoas and through its own customs and preserves its social and
economic institutions.” The Delegation expressed some reservations as to paragraphs 22 and
23 of the document. The Delegation stated that the paragraphs illustrated how TK could be
partially protected by existing IPRs. The Brazilian position differed from the suggested
approach in paragraphs 22 and 23, as protection of TK should be based on a holistic approach,
given that the very essence of TK would be missed if a “piecemeal” model of portecere
adopted. With regard to theui generielements suggested in Part V of document
WIPO/GRTKF/IC/3/8, the Delegation of Brazil believed that the Secretariat introduced a
useful basis for discussion. On paragraph(i3@he adoption of such a polfambjective

should always be in strict compliance with Article 8(j) of the CBD, according to which the
envisaged protection should not detach the knowledge from its cultural context, therefore, the
Delegation did not necessarily see the questions askieehin(i) as mutually exclusive. The
Delegation stated that item (ii) was still being considered by the stakeholders in Brazil,
particularly the possibility in paragraph 37 of addressing biodiversitgted knowledge as a
separate subjechatter from folkore. Concerning item (iii) regarding additional criteria for
protection, the Delegation believed that the Intergovernmental Committee should attach
particular importance to avoid that the preparation of databases or inventory with the purpose
of documening TK for the purposes of barring its misappropriation by third parties’ patent
applications ended up contributing to aggravation of the problem. The Delegation was of the
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view that documentation did not represent a condition in itself for the protectidi, given

that such protection could be given independently from the existence of databases. This
clarification was particularly important in light of footnote 37 of document
WIPO/GRTKF/IC/3/8, which contained a reference to a statement by Brazileonsi of
databases as a means of protection of TK. Databases could be potentially useful for
preventing unauthorized use, provided that the burden of proof was not on the holders of TK
and that the registry in such databases was not a requisite for tieefowa of TK. Within the
issues included in paragraph 38, the Delegation agreed with the affirmation by the Secretariat
regarding the need for defining public domain in connection with TK. In this respect, the
Committee should take into account diffetrapproaches by countries in handling information
on TK, based on their national experiences. The Delegation referred to the presentations by
the Delegations of China, India and Venezuela and found them to be extremely useful to
demonstrate that the sitiian of TK regarding the public domain was approached differently
amongst countries. The Delegation requested the document to be kept under discussion for
the next session of the meeting.

221. The Delegation of Peru supported the proposal madéépelegation of the

Dominican Republic on the need to closely coordinate the work of this Committee with work
being carried out in other committees, especially the SCP. Document WIPO/GRTKF/IC/3/8
was a good basis for discussion on the effective prmeaf TK. It stressed that such

protection could not take place at the national level if there was no commitment at the
international level. With regard to paragraph 7, the Delegation reiterated its belief that non
binding guidelines at the internatidriavel would not be sufficient for such protection. With
regard to paragraph 8, it stated that the Committee should focus on an international
framework for the protection of TK. The Delegation stated that the Committee should work
with a view to establis a system of protection of TK, and did therefore not agree to prioritize
the establishment of a system for tha& generigrotection of databases. It added that the

reason for this was that protection of TK went beyond databases and did not haveniceble li

to the protection of databases. The Delegation supported the statement made by the
Delegation of Colombia with regard to prior informed consent. With regard to paragraph 34,
it was indispensable to incorporate the concept of equitable benefit sluktivgd from the

profits which may be gained from the commercialization of TK. The Delegation of Peru
supported paragraph 37 although it was not the only option or decision which was to be taken
by indigenous communities. A consultative process shollel pdace within each country.

With regard to paragraph 38, concerning TK and the public domain, the Delegation stated that
consideration should be given to the fact that a great deal of TK in the public domain had
been disclosed without the authorizatimiindigenous communities. The Delegation fully
supported paragraph 42 with regard to the customary law of indigenous communities and how
they were vital to those communities. With regard to paragraph 43, which dealt with
thefundamental issue of developnt, a concept that should be developed further, the
Delegation felt that caution should be taken not to create conflicts between and among
communities. The Delegation did not agree with paragraph 44, but agreed with paragraph 46
as indigenous communiti¢gve moral rights as TK was part of their cultural heritage. With
regard to paragraph 48, the Delegation stated that prior informed consent should be given by
the indigenous communities whether it be for academic or scientific purposes and for
industrialor commercial use. However, it added that in the Peruvian draft Bill, there was also
the need for a licensing contract with regards to the latter form of use. With regard to the
conclusions of the document the Delegation agreed with the Secretarid® tm&chanisms

are indeed important and could be incorporated in the desigsafgenerissystem for the
protection of TK.
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222. The Delegation of Colombia supported the main thrust of the document but stated that
the discussion should be broaddrte include other elements which are necessary to better
place TK systems not necessarily coming out of the IP system. The Delegation supported
other delegations in that the system should not be granting or establishing rights but rather
that a system sjuld recognize the existence of rights of communities over their TK. The
system should dispose in a positive and negative way of the rights to use the TK by third
parties. The Delegation felt that in order to desigguagenerissystem to protect TK itvas
important to have an holistic and integrated approach, as stated by the delegations of the
Dominican Republic, Brazil and Venezuela. The Delegation stated that indigenous
communities had developed TK out of a way of life and that there was no thought
commercializing such TK. Thus protection would have to include the way in which
indigenous communities use the TK rather than having them adapt to a new system. With
regard to issues such as prior informed consent and contracting systems, the Delgfgatio
Colombia felt that there was a need to establish a more logical and coherent relationship
between these issues, systems regulating access to the TK with other international
instruments. The Delegation stated that paragraph 18 was too dependemtrahtifere was
the need to revise and add other elements. With regard to paragraph 35 the Delegation
supported those comments made by the delegations of Brazil and Thailand. Finally, the
Delegation of Colombia stated the their comments were only anlirgetion to the

document and were not definitive.

223. The Delegation of the United States of America supported the conclusions presented in
documenWIPO/GRTKF/IC/3/8, namely that it was premature to begin work on an
internationakui generissystem for the protection of TK. The Delegation shared the views of
the delegations of Australia and Brazil, and wished to learn more about the experiences in
implementing the various domestic solutions that had been developed thus far. The
Delegation steed that the United States responded to concerns of native America tribes when
drafting a number of laws; many of these were discussed in previous interventions. The
Delegation believed that in the development of domestic policies, the examination of the
issues outlined in paragraph 34 of the document would be a productive work program for this
Committee. The Delegation suggested that interested Member States should provide
submissions of their views on paragraph 34 for the next Committee meeting. entord

consider any possible new legal system to protect TK, the Delegation stated that there was a
need to define the scope of the subject matter as well as the parameters for protection. The
Delegation stated that they needed to fully understand whaakbetonomic and nen

economic damages had resulted and what future damages were realistically anticipated, to
determine what kind of protection was needed. The Delegation stated that that there was a
need to know what current laws already protected. Wbiher documents discussed other IP
laws, other laws such as those of contract and tort law, including misappropriation, unfair
competition and more rights could also be appropriate. The Delegation stated that an holistic
approach, as discussed in theedment, might not be effective where individual elements

were subject to an authorized use or misappropriation. The Delegation further stated that
limitations of any rights granted should consider the inclusion of the concept of fair use or fair
dealing, @ important element balancing the rights of the rigbtder with those of the public,
particularly for noarcommercial or educational purposes. The Delegation maintained that an
internationakui generisTK legal regime might not be necessary. For examphditional
communities were already receiving benefits from the TK even in the absence of such
protection, including through the use of contracts. An example was the U.S. National
Institutes of Health (NIH) work on a protein Kinase C Activator knovenPaostratin as an
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HIV treatment. Prostratin was isolated from the stems of the small Samoan Tree
Homalanthusnutans. Traditionally, this tree played an important role in Samoan
ethnopharmacology, with the leaves being used to treat back pain, the toedt diarrhoea

and stem wood to treat yellow fever. Studies that led to the discovery of Protstratin as a
treatment for HIV were developed through a collaboration between an American scientist and
healers from the village of Falealupo under terms ocbaenant negotiated with the village

chiefs and orators, and with the concurrence of the Samoan Prime Minister and members of
parliament. Under the covenant, over $480,000 had been supplied to the village for schools,
medical clinics, water supplies, tlaian aerial rain forest canopy walkway, and an

endowment for the rain forest. In addition, if Prostratin is approved for marketing, the non
profit research organization working on the drug would pay the following royalties based on
net revenues: 12.5% the Samoan government, 6.7% to the Falealupo Village, 0.4% each to
the descendents of the two healers associated with the identification and formulation and use
of the original genetic resource. Once the drug is approved and marketed, it would be
distributed at minimal profit in developing countries. In the light of this example, the
Delegation would like to better understand the realistic practical neesif@enerisnorm

setting at the international level.

224. The Delegation of Switzerlahstated the document provided a good overview of the
many and complex issues that arise when identifying general features of a patential
generissystem. It clearly showed that the establishmentsidiaggenerissystem is a very
complex task as mangsues needed to be addressed for the system to be practical and
workable allowing for the effective protection of TK. The Delegation felt that any discussion
on asui generissystem needed to be closely linked to the further analyses of the usefulness
andapplicability of existing IP mechanisms. This exercise would show where existing
mechanisms were suitable and whesiagenerisapproach might be necessary. The
Delegation further stated that clarification was needed on the purpose of protectingiTK an
terminology before the issues raised in paragraphs 34 to 57 could addressed in a fruitful and
constructive way. Finally, the Delegation invited the Committee to take into account other
work of relevant international fora, in particular the CBD.

225. The Delegation of South Africa, with regarddocument WIPO/GRTKF/IC/3/9, agreed
with the Secretariat that a particular definition may not be necessary, but that a broader
definition can suffice. In so doing the Delegation stated that considenatits be given to

the intentions and policies of national governments which inform legislation, as well as to
instruments or international treaties which such governments adhered to, or intended to adhere
to. Thus the Delegation felt that an holistic apach should be taken. The Delegation
highlighted certain elements to be taken into consideration. In the first instance, national
governments should move very fast in legislating for the protection of TK. The Delegation
believed that an internationalrangement would not be informed by domestic arrangements.
South Africa did not dissent with the identified activities but rather felt that national
governments should have target dates to legislate in the matter which would then enable the
international conmunity to take further action. The Delegation stated that traditional
narration was done so orally thus TK which derives from that aspect should be protected,
whether written or unwritten. The Delegation stated that Roman/Dutch Law was used in
South Afiica and it recognized unwritten issues. The Delegation discussed the issue of
customary law and its recognition of oral traditions, stressing the need to distinguish what
customary law meant and in addition to distinguish the customary law that came befor
colonization and that which came after colonization. The Delegation stated that certain
customs came into being during both dispensations. Thus the TK that mushroomed during
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those periods should be catered. The Delegation stated that they agredditalbatdual and
collective ownership. If an individual used a traditional means he should be protected; if it
was a community, they must be protected. With regard to the issue of databases and
copyright, the Delegation appreciated both dispensationthbutvo were not necessarily the
same. While the Delegation appreciated the interventions made by the delegations of India,
Venezuela, and China on the work undertaken, it noted that their work was informed by the
policy directions of their governmenté/ith regard to the law of patents the Committee

should liaise with the Standing Committee on the Law of Patents. The Delegation believed
that the issue of public domain was difficult and should be further explored. The Delegation
further discussed isss@lready raised by other delegations such as benefit sharing, the law of
contract, licensing, franchising, and access to genetic resources. With regards to access, the
Delegation considered the need for the establishment of a recognized authority, within
national boundaries, to regulate access to genetic resources. The Delegation further stated
that while certain communities wished to negotiate directly with companies, the Delegation
was of the view that governments should set up agencies which coudd@etssist those
communities that did not wish or have the capacity to do so. The Delegation stressed the
issue of biopiracy and invited the Secretariat to consider this issue. The Delegation stated that
the Committee should not forget regional custoyraw when discussing the issue of
international customary law. For example, when several nations or different communities
share similar TK customary international law should not be forgotten. The Delegation
supported the document as a discussion doctim@maintained that work on the issues had
already begun to inform their policy directions and legislation, which cover many disciplines
and many government departments.

226. The Delegation of Panama stated that the special IP system on c@lagtits of

indigenous peoples was developed to protect and defend the cultural identity and TK of the
indigenous peoples of Panama. The law, an initiative of the indigenous peoples, was
supported by the government. It was slightly different from theu#an example as outlined
earlier by the Delegation of Peru. In the case of Panama, the Delegation stated that it was the
indigenous peoples themselves that actually submitted the bill. The Delegation agreed with
the Delegation of Colombia in that thegtection of collective rights was a way to avoid

losing TK and it dealt more with the recognition of ancestral rights. The Delegation stated
that the current framework of thei generidaw system was a combination of the traditional

IP system and these of innovative elements. The IP components were adapted to the
particular nature of TK. The Delegation of Panama stated that TK comprised both of tangible
and intangible expressions of culture; inventions that included genetic resources, medicinal
plants and seeds; knowledge of features of flora and fauna; oral traditions, designs, visual
arts, and performances. It also stated that Panama took an holistic view of the universal
aspects and dimensions of TK. The government also extended protectiothizanisuse of

TK, inventions based on TK and expressions of folklore by third parties, and use was
governed and limited by the law. The law provides for TK authorities and they are given
powers to govern use and access. The law also encompassesitailemeas. It sets out who

may have access to the database, on what terms, how the database is structured, what
authorities regulate it, and what the requirements are for entering information in the database.
The Delegation stated that emphasis waseqaaan prior informed consent and fair
benefitsharing. All forms of IP as per law 35 which governs IP, require power of attorney

but in this instance, power of attorney was not required and the registry was free of charge for
indigenous peoples and ththiere was no expiration date. TK was protected in so far as it
protects cultural identity and where commercial use is involved. The register, regulated by
the department for collective rights, was set up especially for this purpose. It has a public



WIPO/GRTKF/IC/3/17
page58

datdase but the information it contained was confidential. Article 12 of Law 20 stated that
access to public registers, including processes and development techniques submitted by
indigenous communities, remain confidential. The data, of use to reseateinscend
communities, submitted by indigenous peoples have rights over the data. Most of the
information in the register was digitized and there was a regulation that covered the transfer of
knowledge and customary practices. The Delegation furthedstiadé¢ the example given by

the Delegation of Peru regarding the setting up of a local register and operated by the
indigenous peoples themselves with a view to preserve their knowledge was an extremely
interesting initiative and was similar to Panama’shwiegard to the application of cross

border measures. For example, offices were set up in customs offices and duty free zones,
however this confers no rights. In keeping with the IP law, the offices were connected online
to the database of the nationalfund for patents and trademarks. The Delegation stated that the
exercise had been useful. The law also sets out other functions to be created by the newly
established department and those functions included the examination of submitted
applications, thusreating a standardized typology for expressions of folklore; enforcement of
existing laws pertaining to the protection of TK and expressions of folklore; the creation of
new laws in the area of TK and expressions of folklore; the promotion of IP protefciio

those rights; the provision of technical assistance and capacity building; the facilitation and
coordination with domestic and international organization; the cooperation between Panama
and other countries so as to make sure rights holders denmafibeFrom an administrative

point of view, the Delegation stated that the position of a special examiner for indigenous
collective rights was created and this person would be a civil servant having the powers to
examine submitted applications. Additadnrmeasures to what already existed in the IP law
were introduced, including specific measures for enforcement and procedures for
infringement and attribution of authorities who have the powers to investigate infringement.
The Delegation said that thisvialike all IP laws was territorial in nature and if there was a
dispute between territories in two different countries the principle of reciprocal protection
could be applied. When the rights being protected were distributed throughout a number of
communities then each community must meet the requirement set out, and if the rights were
shared among a number of communities then the benefits were shared collectively as well.
Moreover, the law included provisions for disclosure and promotion in publiduristns in
keeping with indigenous councils’ decisions. Finally, the Delegation stated that the law was in
place to carry out all tasks.

227. The Delegation of Norway stated that, while it agreed to the suggestion in document
WIPO/GRTKF/IC/3/8 thaexisting IPRs may effectively protect certain elements of TK, there
were real challenges to be faced. For example, medicinal plants used in traditional medicine
would not be easily protected by plant variety protection systems where criteria such as
uniformity were central. With regard to the development of an internatismiajeneris

system, the Delegation maintained that it was premature to develop and implement a system
given the many uncertainties regarding the pros and cons of such a systemvefiave
Delegation drew the attention of the Committee to Articl®is@f the Paris Convention

which contains measures against unfair competition. This article stipulates that the countries
of the Paris Union were bound to assure to nationals of suchtges effective protection

against unfair competition. According to the article, any act of competition contrary to honest
practices in industrial or commercial matters constituted an act of unfair competition. The
article further mentions some examptdgprohibited actions. The Delegation suggested that
the Secretariat could discuss whether it would be possible to provide protection for TK along
similar lines, using Article 16is as a model when considering the framework stiageneris
system for TK.. The idea, they said, would then be to have a general international norm that
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obliged the States to offer protection against unfair exploitationk. Such a general norm

could be supplied with internationally agreed guidelines on how to apply the.nOma

aspect of such an angle to the problem would be that TK would be protected as such without
any requirements of prior examination or registration, and judicial decisions in concrete cases
on whether there had been an infringement of the TK protecivonild be taken on the basis

of a flexible norm referring to fairness and equity. The Delegation indicated that such
internationally agreed guidelines would favourably assist national judges when applying such
a norm. One of many possible objection te@kyrotection scheme could be the difficulty for

a local community to obtain such a court decision in a foreign country, stating that there had
been an unfair exploitation of the TK and that compensation had to be paid. Nonetheless, the
Delegation said tht it could be argued that the mere possibility of such sanctions would serve
as an incentive for potential TK abusers to obtain prior consent from thbdit#ler and to
participate in benefisharing arrangements. They added that the strength of the systelt

be that it was both simple and flexible. Finally, the Delegation stressed that the voice of
indigenous peoples and local communities was an important factor when deciding upon
options for TK protection, and that in the case of Norway this meandwtations withinter

alia the Saami Parliament. The Delegation emphasized that its comments were only
preliminary and tentative reflections on one possible angle to the question of protecting TK.

228. The Delegation of the Russian Federationmaped the statements made by the
Delegations of Australia, Brazil, the United States of America and those countries which had
expressed an opinion on the need to discuss the document at the local level. The Delegation
stated that, first, it may be necesyg to define what types of TK cannot be protected by the
existing IP system, as well as their specific features and, based on these features, try to
formulate responses to the questions raised in paragraph 34 of the document, relating to the
definition ofthe purpose of protection, criteria, owners and so on. This would enable the
legal framework of a futursui generissystem of protection for TK to be definedhter alia

the question of the enforcement of rights was very important. Who would ddfieridterests

of owners and in what way? Is it the State? Or the public representatives of indigenous
peoples? For this purpose, the Delegation stated, it is desirable to become familiar with the
national experiences of Members, especially those who alagady worked on devisingsaui
generissystem for the protection of TK.

229. The Delegation of Mexico believed it was not premature to deal wihi generis

system. Progress made in WIPO was important to progress in other forums. ThetiDalega
stated it was important to go deeper into the IP system, and to defmieggnerissystem

within the IP system. The Delegation supported the document remaining open, and also
suggested that there should be further work done to define the “pubhaidd The

Delegation of Mexico suggested that the discussions on documents 7 and 8 would take time.
In the interim it suggested caution in the use of databases and noted that the Chinese and
Indian situations were unique to those countries, and thkitisas would not necessarily be
appropriate for African and Latin American communities.

230. The Delegation of New Zealand reaffirmed its previous statements that consideration of
sui generismechanisms is both necessary and important, whicaretatts had been made in
relation to domestic work being undertaken to determine whether measures in addition to IP
are required to protect the TK of Maori. At the same time, New Zealand would not encourage
the consideration of an internatiorsali generissystem at this stage. It was first necessary to
fully examine the use of existing IPRs at the domestic level. In addition, the Committee
should examine more closely tbai generissystems adopted by a number of Members. This
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might be done with referee to the key elements identified in paragraph 3dafument
WIPO/GRTKF/IC/3/8, a key focus of which should be the policy objective of the protection
afforded. Noting that the Delegation had not yet had time to consult with Maori groups on the
documentthe Delegation however supported the comments made by the Delegation of
Mexico regarding databases and registries of TK. Particular care, it stated, should be taken in
countries such as New Zealand where there was not a long history of recording TK.

231. The Delegation of Senegal stated that there should be no dichotomy between TK and
folklore. The preservation of TK was important for national heritage and to prevent undue
exploitation and commercialization. In this regard, international pticieevas very

important.

232. The Delegation of Zambia stated that there should be a suilgenerianstrument at
national and international levels, which should meet the aspirations of TK holders and
custodians of GR and folklore, and be dexgd with the full participation of communities.

TK systems should be the foundation for developirsyegenerissystem. To enactsui
generissystem in the model of the current IP regime would rendesth@enerissystem

useless. The Delegation td that the questions set out in the document were helpful.
However, the ownership of knowledge and innovations is an alien concept to TK and TK
systems. A further element ofsali generissystem is its scope, which should reflect the
aspirations of TK astodians and those who depend upon TK. The issue of illegal use of TK
must be included in ansui generissystem, which should, the Delegation added, be built
around the fair and equitable sharing of benefits derived from the use of TK. In Zambia, TK
is vested in TK systems and not in individuals as stated in paragraph 42 of the document. A
sui generissystem should go beyond the issue of damage to custodians of TK to issues of
illegal use and misappropriation as well as the fair and equitable shdrbepefits. In

Africa, the Delegation stated, TK and TK systems transcend artificial political boundaries,
which was why a globadui generissystem was needed.

233. The Delegation of India shared the concerns of others for the developméfeaiie
mechanisms for positive protection and benefit sharing in respect of the public domain as well
as undisclosed TK. The Delegation suggested that the document be kept open for discussion
and further responses. Use of existing IPRs and recousd tgenerismechanisms need not

be mutually exclusive and should be concurrently examined, the Delegation stated.

234. The Delegation of Egypt pointed out that it had been one of the delegations at the
second session of the Committee that hagsuied the preparation of a document setting out
elements of @&ui generissystem. It stated that sui generisystem was not foreign to the IP
system. There was also a need to understand the grngé&neris' The protection of TK

should be of unlinted duration. Databases should be set up but not used against stakeholders
and should not be open to all. TK was neither old nor new, and was a common denominator
between folklore and genetic resources. The Delegation stated that one should not separate
the three elements. However, this did not mean one could not make a distinction between
genetic resources and TK. In respect of right holders, this would differ from country to
country. In some countries, such as Egypt, it was not possible to distinbeiween
communities. In such cases, the State should take responsibility and provision should be
made for a competent authority to which applications could be made for access and benefit
sharing (which might not be material profit but also technolddiemefit sharing).
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235. The Delegation of Canada advised that its comments were preliminary, and, in
particular, that it was not making detailed remarks regarding the questions set out in
paragraph 34 of the document. The Delegation statedhkalommittee had been discussing
at least three approaches to protecting TK as IP: (1) further studying and clarifying the
applicability of existing IP laws to TK; (2) identifying possible new elements to add to or
alter existing IP laws (referred to the document asstii generiselements of existing IP
systems"); and (3) elements of an entirely new and distinct system for TK protection
(referred to in document as "elements afla generissystem™). While these approaches were
not mutually exclusiveCanada's preference was to focus on approaches 1 and 2. The
Delegation stated that it was premature to identify any international legal framework
specifically adapted to TK. Further exchange of national experiences would assist in
identifying the scopef workable and effective mechanisms, and the Delegation suggested
keeping the document open for Members to provide further practical information on national
experiences. The questions set out in paragraph 34 of the document were a useful starting
point, particularly the identification of policy objectives. For this purpose, Canada suggested
that the Committee consider how to incorporate the perspectives of TK holders in identifying
the relevant objectives. While recognizing the holistic nature of T Dlelegation suggested
that in order to divide the work into manageable pieces, further work of the Committee on
elements for &ui generissystem follow two tracks, one for technical TK and the other for
cultural expressions/expressions of folklore. Hindhe Delegation suggested that the issues
identified in the document might be used in redesigning the surveydonment
WIPO/GRTKF/IC/3/7.

236. The Delegation of Fiji stated that document was a useful foundation to build upon. The
Delegation supported a holistic approach to TK, covering oral and codified TK. Communities
had developed TK in response to their environment. The Delegation noted that Fiji had
included the protection of TK within its Sustainable Development Bill dealing with
envronmental matters. The Committee’s work should take environmental concerns into
account and work with other bodies dealing with the environment. The protection of TK
should be perpetual, the Delegation concluded.

237. The Delegation of Nigeranked those countries and communities that had presented
their databases which were found very interesting and useful. The policy objectives for TK
protection were very important and it was necessary to sensitize TK holders for the promotion
of their TK. The establishment of national databases was very important. Finally, the
Delegation suggested that the Secretariat of WIPO continue to cooperate with the working
group established under article 8j of the CBD which is also workingsaigeneridirection.

238. The Delegation of Ethiopia stated that although there were many ways and means of
protecting TK, asui generisapproach was the most appropriate. Ethiopia had drafted a
proclamation on access to GR which addressed community rightsearedit sharing. It was
also exploring the possibility of adapting IPRs to protect TK. However, the lack of a proper
inventory and documentation of TK had constrained efforts to protect TK, positively and
defensively. The experiences of China, India afehezuela were very interesting. There
was a need, underlined by other Members, for the provision of technical assistance to
developing countries and the Delegation called upon WIPO and other organizations to
cooperate in this area. The setting up déefive national protection systems would enhance
the creation of an international system.
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239. The Delegation of Sudan attached significant importance to the document and said it
was the first time that a basis was established for discussioasw generisystem for the
protection of rights. The Delegation was of the opinion that paragraph 34 of the said
document constituted and appropriate structure and starting point for discussions and
consideration by Member States and the Secretariatder to reach a comprehensive system
for the protection of TK. The Delegation underlined that the meeting was not required, at that
phase, to discuss details of tha@ generissystem. It supported, in general the contents of the
document and lookedatthe results of the work carried out by the Secretariat and Member
States. Moreover, the Delegation expressed support for the observations and excellent
remarks made by the Delegation of Egypt.

240. The representative of the Andean Communityesighat there was no dichotomy

between conventional IP asti generigrotection, as they were complementary. The
representative acknowledged that recourse to trade secrets, collective trademarks,
geographical indications, and copyright and relatedtsigior example the moral protection

and the “droit de suite”, were interesting measures for the protection of TK and as elements to
be considered when constructingu generissystem. However, such measures provided
segmented protection for certain ents and did not protect TK as a whole. With regard to
folklore, the representative said that it must be kept in mind that the UNESITRID Model
Provisions proposed a regime that related to expressions mainly of an artistic nature and these
were only aype of TK. Such protection granted was only of a defensive nature against
abusive or unfair use. In light of all of the above issues, the representative stateduhat a
generisregime appeared desirable and necessary. The Andean Community emphaized th
recognized all TK as the product of human intellect that had contributed and should continue
to contribute to human development. TK therefore deserved to be protected in full in line with
their holistic, indivisible nature. With reference to paragra 7 and 8 of document
WIPO/GRTKF/IC/3/8, where the issuance of abimding guidelines as an alternative for the
treatment of TK was elaborated, the representative observed that such an alternative did not
appear to be in line with the Committee’s mandateand the nature and evolution of the debate
thus far. The representative stated that the endeavour was to create an international and
bindingsui generigegime, and hopefully a multilateral one. While the elements considered

in the document could be gaof a possible legal framework they did not exhaust the list. As
regards to the policy objectives of the protection, the representative stated that the approach
could be double faceted, where the rights of exclusion as well as protection against uddue an
unfair use were a minimum platform. In support of the Delegation of Colombia, the
representative said that the regime should not only have a defensive nature but should also
promote, develop and help to recapture TK. Two additional elements were e$tbace for

the regime, namely prior informed consent and fair and equitable distribution of benefits, as
referred to in article 8j of the CBD. The representative further suggested that paragraph 35 be
amended to clearly reflect that it was not the dagjon of access to genetic resources that

was being sought but rather that there be protection of TK through IPRs. Furthermore, when
considering &ui generigegime, any type of TK, withouw priori exclusions, must be taken

into account and the term &ditional knowledge” need not be defined. In addition, the
classification of TK in lists that could become arbitrary and incomplete must be avoided.
Referring to paragraphs 36 and 37 of said document, the representative agreed with an holistic
approacha TK, however a theoretical distinction between TK related to genetic resources

and TK of a cultural nature would be useful. This exercise would show that the TK related to
genetic resources posses more urgent problems, such as the identificationigintsiod the
sanction of biopiracy. Such distinction should not be interpreted as a means to indirectly
regulate access to genetic resource. In this context, consultations with indigenous and local
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communities were necessary. As an aside, the repreésenpainted to certain corrections
necessary to paragraph 16 of the document dealing with Andean Community Decision 391.
This Decision did not regulate TK, not even TK restricted to genetic resources. Instead it was
the supranational regime for accésgenetic resources in the Andean region and references
to TK were only to regulate prior informed consent under a contractual scheme. Regarding
the criteria for protection, the representative stated that one should not lose sight of the
criterion of noelty. While the document stated that the term traditional knowledge did not
mean “old” but had to do more with its creation it did not solve the problem of TK which had
already entered the public domain and consequently the loss of novelty. Additionally,
paragraph 38 affirmed that disclosed TK cannot be recaptured without affecting legitimate
expectations and rights of third parties. The representative contended that such statement
could not be proven valid in all circumstances as there was no legitingatethat could be
opposed on the grounds of misappropriation or infringement of the law. Thus TK disclosed
without the consent of its holders should not be considered in the public domain . Given the
difficulties in the use of the concept of novelty, thecument suggested to use the concept of
“commercial novelty”. The representative said that while they understood that IPRs were
mainly a system to guarantee the commercialization of intangible goods, there were practical
problems to a prioridentify theactual or potential value of certain types of TK, which under
such an approach could lead to no protection. On the other hand there was a theoretical link
between “commercial novelty” and a temporal limit for the protection which seemed to
suggest a lackf conformity with the nortemporal nature of TK. An alternative approach

could be to omit any reference to novelty and resort to concepts such as “originality” and/or
“imminence”. The firstis used in copyright law and the latter is alluded to in dechent

when mention was made of the necessary link between TK and the community. Such
considerations however require further debate. Referring to the issue of ownership, the
representative acknowledged that while IPRs focus on physical or natural paisunsa

system of private rights, a new analysis may lead one to conclude that there may be other
types of systems which recognize collective rights. The representative pointed out that
“collective rights” should not be confused with the concept of fality of ownership”, thus
reference to stakeholders of a company was a misconstruction, and the suggested alternative
designating the State as the custodian of community rights was unclear. Regarding the notion
of exclusivity, it was important to ensutkat rights be effectively exercised, and communities
be able to chose whether to exercise private, public or collective rights, in accordance with
customary laws. With regard to regional TK, the representative disagreed with paragraph 43
where the sharmof rights among two or more communities could be seen as a collusive
agreement infringing competition law. Such sharing was a common exercise of a
community’s collective right. The representative agreed with what was stated in paragraphs
48 and 49 ofthe document. Assuming that not only the layout but also the content of the
databases were protected, the representative said that databases could be used as a tool for
accreditation rather than as a center around which to bugld generissystem. The
representative agreed with paragraph 56 of the document. Furthermore, as effective IPRs
depended on reciprocity, surveillance and sanctions at the international level, the
representative proposed the introduction of a missing element to the list outlipadagraph

34. The proposal applied, on the one hand, to the enhancement of these elements in existing
IPRs in relation to patented inventions having illicitly used genetic resources and/or TK, that
is, disclosure of origin should be a requisite for paiteg and/or declaring null patents

granted, and on the other hand, to the introduction of these aspedisiig@nerigegime

Finally, any time frame for protection could be set up. But, given the timeless nature of TK,
limited time frames were not bagppropriate. Time frames were not a substantive element of
protection.
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241. The representative of UNCTAD pointed out that the greatest value of TK was to the
TK-holders themselves. Some 80% of the world’s population relies on TK to meet #s&r b
food and health needs. This is particularly true for the poorer and more vulnerable segments
of societies. In most of Africa, for example, the ratios of medical doctors to population are in
the range of 1:8.0,000, whereas the ratios of traditioh&alers to population are in the range
of 1:2003500. Hence, an extremely important objective of any system to protect TK was the
preservation of TK and promoting its further development. The World Bank's comrragnity
community TK exchanges were an intstiag mechanism in this context. The protection of

TK at the national level was also very important. This could raise awareness of the value of
TK, promote its preservation and further development, and prevent misappropriate or
unauthorized use domestilya However, it would not prevent unauthorized use in other
countries. Thus, eventually, there will need to be discussions on an international framework
for the protection of TK. In this regard, it would be quite helpful if, in the revision of
documenWIPO/GRTKF/IC/3/8, the WIPO Secretariat could include a section on possible
modalities for international protection. This could include, for example, a treaty with
minimum elements, mutual recognition agreements, asul generigdatabase system
comprisng either a single global database or linked national and community databases. She
noted that bilateral agreements were another option, but that transaction costs tended to be
quite high. Therefore multilateral agreements were ultimately preferable h&bed that the
WIPO Secretariat could share their technical expertise and knowledge of other international
agreements relevant to this subject. She meentioned that having some idea of the possible
modalities for an eventual international framework cduddp countries currently developing
national systems.

242. The Delegation of China stated thatdocumenWIPO/GRTKF/IC/3/8, the conception

of asui generigmechanism included many valuable thoughts which were worth studying and
discussing. Th®elegation considered that the concept of TK was a relatively narrow
concept, parallel to that of folklore, as reflected in the title of the Committee. Therefore, in
defining the TK, the Delegation preferred to have a clear delimitation between TK and
folklore so as to facilitate the work of the Committee. The Delegation cautioned that
otherwise the crossing and overlapping of conceptual connotations would affect the further
discussions of the Committee.

243. The Delegation of Colombia stated tHat its country one of the most important issues
was the concept of the public domain in relation to TK. The Delegation stated the importance
of not merely plugging TK into existing systems of IPRs and requesting TK holders to adjust
to these systems. dher, it suggested, the Committee should try to imagine the politically

and culturally most responsible way of responding to the needs of countries and communities
which were TK holders.

244. The representative of the International Chamber of @emnce (ICC) stated that

businesses’ contribution to this process was both relevant and useful, and that any resulting
sui generissystem should concentrate on practicality if it were to have any value. The
representative questioned what the policy objecthe Committee was aiming for through a

sui generissystem and added that solutions should be culturally appropriate. The
representative stated that they represented businesses throughout the world both in developed
and developing countries. The repeatative stated then when considering the protection of

TK, businesses have a useful contribution to make because they understood IP although they
look at it from a business angle. The representative emphasized that a system should be both
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practically and theoretically good. The representative stated that the important question was
highlighted bydocumenWIPO/GRTKF/IC/3/8 in paragraph 34 with regard to policy

objectives. He stated that there were a number of policy objectives but referred mairdy to th
prevention of biopiracy where he stated that the business community would like more clarity.
The representative suggested the Committee take into account of the CBD as one of the policy
objective as a&ui generissystem of protection should be consigtetth that of the CBD. The
representative suggested that an important policysafi@enerissystem should be used as

widely as possible and that an international system had to be effective in all cultures. The
representative supported the proposaCahada in trying to divide matters, rather than the

holistic approach, and treat each subjettter differently as already conducted extensively

in the IP sphere. He added that it was possible to have discussions on the public domain but
things within he public domain generally need to remain there with the exception. The
representative concluded that a similar and possibly practical idea was the idea that TK can be
protected indefinitely.

245. The representative of the Saami Council reitetdtet legal systems designed to protect
indigenous genetic resources, TK and folklore, should they be adequate, cannot be elaborated
solely from an IP perspective. The representative stateditaimentWIPO/GRTKF/IC/3/8
thoroughly highlighted what theyelieved to be a fundamental difference between IPRs and

TK; namely the intrinsic connection between TK and the culture and environment in which it
was developed, in turn per definition implying that TK vest foremost in the people or
community collective}, and not in any individual creator. The representative stated that this
distinction between TK and IPRs become evident in the case of indigenous peoples. The
representative stated that indigenous cultures were distinct in that they focused on the
importance of the collective rather than of the individual and therefore stated that international
law acknowledged that indigenous peoples’ rights, contrary to other peoples’ rights, were
collective rather than individual in nature. Forming a vital part afig®nous peoples’

collective cultures and identity, for indigenous peoples, TK, per definition, acquires a human
right dimension, as indeed acknowledged by the Secretariat in the document under discussion,
paragraph 14. The representative commended tbeeeiat for this insight, and urged all
Members to carefully consider this fact, when discussing how to protect indigenous

knowledge as protecting indigenous knowledge was the same as awarding indigenous peoples
the right to preserve, and develop, thaittures. He stated that a holistic approach was

required when elaborating a system that could protect TK. Referring to the statement of the
International Chamber of Commerce, the representative stated that they did not want a system
designed that expored their culture to Europe. The representative recognized that existing IP
mechanism could sometimes serve to protect various expressions of TK, and obviously
support any effort to enhance the capacity of indigenous peoples to utilize such mechanisms,
heurged the Intergovernmental Committee to start elaboratingsam generissystem for the
protection of TK without further delay. The representative joined the Delegation of

Colombia, and underlined that TK holders should not be forced to adopt toilResghat are

not designed to protect TK. He stated that most existing IP mechanisms were limited in time,
which meant that even if protected for a limited time cultural expressions would eventually

end up in the public domain and that this was inadeqasterotection for culture cannot be

limited in time and should exist indefinitely. The representative reiterated that indigenous
knowledge holders had not developed their knowledge for commercial use. The
representative added thasai generigorotecton should include also TK already in the public
domain, and reiterated that it was crucial to apply the principle of prior and informed consent,
when discussing a regime that can protect TK. He added thaitgenerissystem should

include all knowledgehat formed part of the relevant people or communities culture, since
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the system should be designed to protect the culture and not the knowledge as such. The
representative stated that indigenous cultures were oral rather than written oriented and
therefae must also be protected, as it is not documented. He concurred with many other
delegations that any regime intended to protect TK should respect the customary law of the
indigenous peoples and communities in question.

246. The representative dlie Inuit Circumpolar Conference (ICC) stated that their goals
included the protecting of their cultures and the developing of their economies. The
representative stated that they regarded some of their TK as being shared based on their sense
of respondpility and obligation to the communities, and that TK was evolving as well as their
culture and political systems. Even though Inuits were using the existing IP systems, this did
not imply that they were effective and their TK continued to be misusedrasappropriated

for commercial gain due to the to the lack of adequate alternative mechanisms. The
representative stated thati generiselements should include the structure of indigenous land
claim agreements and sgJbvernment systems as possible migdor establishing those

types of regimes. The representative did not agree with the position of the International
Chamber of Commerce regarding the public domain.

247. The representative of the Indian Movem@&iipaj Amarustated that IP like

international law has evolved leaving indigenous peoples, their interest and their rights on the
sidelines. The representative stated that the concept of IP right is a western one based on
private property and individuals. The representative statedtieddurban Conference

Against Racism and Discrimination demonstrated the positions of government in the
protection the rights of indigenous peoples. The representative further added that the
Committee should recognize the customary laws of indigenoudgeap related to the

protection of their TK, their laws, their indigenous technologies as well as ecological
knowledge. The representative referred to groups within the United Nations that attempt to
deal with the issue of IP as it relates to indigenpasples. The representative invited the
Secretariat and WIPO to participate in these meetings. The representative concluded that the
international community must accept that indigenous peoples have their own collective rights
and that documents shouldkginto account of customary laws.

248. The Secretariat advised that document WIPO/GRTKF/IC/3/8 was based on an empirical
approach, and attempted to record and clarify the range of policy choices and mechanisms
that are available. This being theason for the focus on existing mechanisms which may
include established IP mechanisms, nati@algenerissystems, and customary laws. It

stated that the Committee has discussed the expansion of the IPC classification systems to
take account of TK wiah in itself was asui generigorm of element. The Secretariat noted

with regard to the future of the document some delegations had requested that document be
left open and the questionnaire would be refined umideumenWIPO/GRTKF/IC/3/7.

249. The Chair concluded that:

— many delegations were in still in the process of consulting the present version of the
document WIPO/GRTKF/IC/3/8 and that they will continue to do so;

— the Secretariat would receive comments and observations from Memberisifg w
on (i) the contents of sui generis TK systems and (ii) the definition of TK by
September 15, 2002;
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— the Secretariat should prepare an amended and updated version of document
WIPO/GRTKF/IC/3/8, taking account of (i) the differences between the fatklo
track or biological resources track; (ii) the integration of the analysis of natganal
generissystems that have been implemented as well as their experience; and (iii) the
suggestion made by the Delegation of Norway that the Secretariat couldsliscu
whether it would be possible to provide protection for TK along similar lines as in
article 1is of the Paris Convention concerning unfair competition; (iv) taking into
account the intricate issue of the interface betwa#@rgenerisystems and
traditonal IP law; and

— an amended document 3/8 could be the basis of further discussion in the fourth
session.

The Committee agreed with this conclusion.

Operational Definitions- Traditional Knowledge (WIPO/GRTKF/IC/3/9).

250. The Delegation of Fijstated that it considered the document useful for discussion
purposes, and suggested that it be kept open for further discussion, as was the case with
documenWIPO/GRTKF/IC/3/8. A practical and working definition at international level

would need to béroad, and Members could be invited to propose a set of elements for such a
definition. The Delegation added that Documents WIPO/GRTKF/IC/3/8 and
WIPO/GRTKF/IC/3/9 should be discussed together in future.

251. The Delegation of Venezuela sharbe views expressed in paragraphs 7 and 9 of
document WIPO/GRTKF/IC/3/9 and believed that a definition of what constitutes TK was not
necessary for the development of an appropriate intellectual property system, any more than it
had been necessary for othetellectual property instruments. The Delegation stated that the
decision on the terms to be used, with a view to protection, should reflect the protection
objective pursued so as to avoid a situation where it was limited or where the door was left
opento abuse of the system. The Delegation also emphasized that differences existed
between the concepts of “traditional” and “customary”. “Customary” seemed to be confined
to behavior, whereas “traditional” meant those traditions maintained and which pasem
spirituality, mysticism, ethics and culture. Furthermore, the TK of communities gives rise to
technology for the meeting of their needs that are environmentally appropriate. The
Delegation requested the Secretariat of the CBD to inform the Comrittpeogress in this
subject area. The Delegation stressed that TK cannot be disintegrated or fragmented to adapt
to different forms of intellectual property protection, which could happen if attempts were
made to accommodate it within traditional formisrellectual property protection. TK

embodied elements that were sacred, spiritual and cultural, which all have to be taken into
consideration. Any attempt to break TK down into its component parts for separate protection
is liable to destroy its verpature. The Delegation reminded the Committee of certain
characteristics of TK. They included the following: TK is a collective intellectual creation;

it is a creation of the intellect of a people, manifested through knowledge, practices and
products; TK is handed down from generation to generation; its holders have received the
intellectual creation as a legacy from their ancestors; the biodiversity associated with it has
been protected by use without abuse; it may or may not be embodied in agdhysdium.

Some peoples have set it down in written or symbolic form, while others have preserved it in
oral form; itis linked to the material production, the ethics, the aesthetics and the spirituality
of those peoples; itis living knowledge, whichenriched with the intellectual production of
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a multitude of individuals who are cumulatively innovating all the time; it is collective
knowledge that can be administered by entities or individuals, and it constitutes the identity of
the peoples that @sess it.

252. The Delegation of Argentina stated that the document served to animate the debates on
the subject of TK but that a broadening of the present scope of protection might lead to the
removal of the subject matter to be protected fromphblic domain. This issue was a matter

of concern to Argentina. It considered that, in principle, there was one basic qualification for
intellectual property protection that TK did not possess, namely novelty. With regard to the
time aspect of proteain, as in the case of copyright and related rights, and also in the case of
patents, the Delegation considered that protection should be finite. The disclosure involved in
intellectual property, which enabled society as a whole to benefit from the kngevksad
know-how and the resulting technological innovation, and which in turn enabled the
knowledge acquired to be developed further, had been one of the cornerstones in the
construction of modern systems of intellectual property protection. Taking cctmuat the

various forms of expression that TK could take (rituals, curative practices, medicinal recipes,
symbols, designs and religious events, most of which were transmitted by word of mouth, and
the exact origin of which in many cases was unknown) De&gation considered that any
attempt to find a definition encompassing all such aspects at the international level would be
an extremely difficult exercise. As stated in the document, there was no one definition of
“invention,” but rather an enumeratiof conditions and requirements (novelty, inventive

step, industrial applicability) that allowed such inventions to enjoy patent protection. By the
same token, the Delegation considered that it was not necessary at the present stage to direct
work toward the adoption of a definition for “traditional knowledge,” but that one should
rather concentrate on trying to work out, if possible, conditions for the protection of TK in
cases where it was not in the public domain, a subject that in any event wodddbe

clarified before any work could be done in that connection.

253. The Delegation of Sudan stated that a definition of TK should be global, comprehensive
and detailed. The document should remain on the agenda for discussion at futunessefssio
the Committee. Finally, the Delegation supported the previous statements made by
Venezuela, Egypt and others that the documents of the Committee should be available in all
the working languages.

254. The Delegation of the United States/Arnerica noted that no real understanding could
result from a discussion in which there was no common understanding of the subject at hand.
As a first step towards a definition, the Delegation stated that the Committee could agree that
by the next meetingnterested Member States identify in writing and with specificity what

they meant when they used the phrase TK, including whether folklore was included or not.
The Delegation further suggested that any definition make clear that they were distinct issues
that must be addressed separately, as suggested by the delegation of Spain on behalf of the
European Community.

255. Regarding document WIPO/GRTKF/IC/3/9 on Operational Terms and Definitions, the
Delegation of Brazil, in an earlier interventiorgraed with the considerations made by the
Secretariat that the absence of a definition of the term “traditional knowledge” did not prevent
discussions on asui genergg/stem for the protection of TK, based on the well grounded
arguments that the Paris Gamtion, for instance, did not provide a definition for patents (as
explained in paragraph 9 of document 3/9). Given that TK was intrinsically rooted in local
traditional communities, it would be particularly difficult to reach a consensual definition that
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could apply to the local reality of different communities. Consequently, it would be more
efficient to leave operational terms and definitions for TK for the national legislation.

256. The Delegation of Canada recognized that the process dhgetth a uniformly
acceptable definition ofK was less significant than considering the underlying subject
matterTK was to cover and the form of IP protection it was to be afforded. While the
document was useful in its exploration of element3 Kf the multiplicity of national
experiences suggested that arriving at a precise definitidikadt the international level

would be a difficult if not counteproductive task at the present time. In this regard, the
Delegation agreed with Brazil that any singlefinition would not be likely to reflect the local
realities in which TK was rooted. Nor for that matter, was it necessary to have a definition in
order to continue with the rest of the work of the Committee. Finally, the Delegation agreed
that the terntraditional knowledge should continue to be used by the Committee, recognizing
that traditional knowledge included but was not limited to indigenous knowledge.

257. The Delegation of Russia believed that all the definitions in document
WIPO/GRTKFIC/3/9 relating to the domain &fK, folklore , cultural heritage were worthy

of consideration. The Delegation stated that the definition of any notion depended on the goal
for which this notion was used, and referred to paragraph 34 of document
WIPO/GRTKF/IC/3/8. The Delegation was of the opinion that one of the goals in protecting
TK as an intellectual property subject matter was to ensure access to genetic reddrces,

and folklore and their just benefsharing. It stated however, that this neithens counter to

nor diminishes the importance of other goals such as the preservation and developmént of
as cultural heritage. The Delegation concluded that it would be desirable that in the course of
selecting the definition of K, which should not bénflexible, this consideration be taken into
account.

258. The representative of the Organization of African Unity (OAU) thanked WIPO for its
useful and facilitative role in the development of the African Group position paper presented
to the sesion of the Committee. The OAU urged WIPO to maintain this support. The
representative stated that immediate solutions were needed to prevent the misappropriation of
TK and folklore and related genetic resources in Africa and other developing couatrees,

for this purpose, practical, binding and effective international remedies were necessary.
While the introduction and enforcement of domestic laws were important, enforcement in
other countries was costly. Therefore, an international system of pigrtdor the protection

of TK, folklore and related genetic resources was necessary. Regarding urgent priorities, the
representative referred to the need for an agreement on a system for protecting TK and any
information that had been or would be docuneehor archived. Noting the efforts under way

to document TK as part of searchable prior art, the representative also recognized that such
work may have the subversive effect of accelerating the misappropriation of TK. Therefore, a
clear internationally greed prohibition on all parties, except the owners, against using or
exploiting documented or archived information other than for the purposes and on the terms
that the knowledge was documented or archived was necessary. Regarding the status of the
Commitee it was hoped that the Committee would be streamlined, such as by way of
reconstitution as a standing committee. The representative stated that the OAU would look
forward to a diplomatic conference at some stage not going beyond the medium term.

Despte the importance of TK, there was as yet no precise and generally accepted definition
thereof. Similarly, there was no accepted definition of “local or indigenous communities.”
The representative referred to several definitions of these conceptemimtidgrnational

treaties and processes, including in the African Model Law. The representative stated that a
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definition of TK would encompass elements such as: (1) TK includes, but is not limited to,
knowledge systems, innovations and adaptations,nmétion, and practices of local
communities or indigenous communities as understood within the territory of the Member,
relating to any type of medicine or cures, agriculture, use and conservation of biological
material and diversity, and any other aspda@nomic, social, cultural, aesthetic or other
values; (2) TK s not static but continues to evolve and its nature relates to the manner it
develops rather than to its antiquity; (3) TK includes folklore unless the context should
require otherwise at is provided otherwise, and “local communities” should include
indigenous peoples subject to supplementary definitions that Members may adopt within their
domestic laws. The representative noted that the term “indigenous peoples and local
communities’was inappropriate within the African context.

259. The representative of the Andean Community referred to her previous comments
concerning document WIPO/GRTKF/IC/3/8. The representative stated that the term
“novelty” had always within the IP sysin being used in a relative way and it need not be part

of asui generissystem. Regarding the CBD, the work of the Committee was complementary
thereto, and appropriate cooperation between WIPO and the CBD was desirable. Regarding
ownership of rights, ght-holders could be individuals or collectives. The Andean

Community raised certain concerns with the Annex 1 to document WIPO/GRTKF/IC/3/9,
which, it appeared, suggested that the terms listed therein were equivalents for TK. However,
each of the termbsted had their distinct meanings. Decision 486 of the Andean Community
used the term “traditional knowledge, innovations and practices”, as well as the term
“intangible component.” There was a need to define TK, but this would be a difficult
exercise.A working definition was needed and, perhaps, a descriptive list of examples or
elements might be a starting point. TK was holistic, the representative added, and no forms of
TK should be excluded. Folklore was also important, and was a normal expre$di& and
culture.

260. The representative of UNCTAD stated that a broad working concept of TK and perhaps
a nonrrexhaustive list of examples or elements would be useful. The representative agreed
with previous suggestions that Members sulgtements of a working definition.

261. The representative of the Indian Movem@&iipaj Amarustated that any definition of

TK should recognize indigenous peoples as subjects of law. A definition should not limit the
right of indigenous peoples selfdetermination. The representative referred to various
definitions in other contexts, and stated that it was important to determine for whom a
definition was being established.

262. The representative of the Health and Environment Progra stated that a definition of
TK should include and take into account all the needs and relevant circumstances of
indigenous populations.

263. The Delegation of Peru asked for the floor to clarify a previous statement made by the
representati® of the Indian Movementupaj Amaru The Delegation stated that when, in a
previous intervention, it had referred to benefitaring, it had done so to point out that there
were few examples of cases where benefits had been remitted to local commurtiges.
Delegation wished that there be benefit sharing for the benefit of indigenous peoples
whenever TK was used, as this was their legitimate right, and in this respect agreed with the
representative of the Indian Moveménipaj Amaru
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264. The Scretariat, at the invitation of the Chair made some general remarks. First, it
seemed clear that it was not possible to solve the various issues regarding the protection of
TK through identification of a suitable definition alone. Hence the working dwnits had
distinguished between a definition, on the one hand, and the scope of protection, on the other
hand. The role of the Secretariat was simply to offer and articulate options for consideration
by the Committee. Questions such as the nature gbtifedic domain, the term of protection,
whether fixation ought to be a requirement and so on, could be dealt with at a later stage, and
would probably be best dealt with in national laws. The Secretariat also drew attention to the
working definition of TKthat had been used by the Secretariat for purposes of thérduoig
missions (which was repeated in paragraph 25 of document WIPO/GRTKF/IC/3/9).
Paragraph 35 of this document sought to set out some elements of a working definition.

265. In response to the comments by the Andean Community, the Secretariat confirmed that
the list of terms in Annex 1 to the document had simply been put forward for information
purposes, in the form of a broad lexicon of terms used in different policy contexgar&ng

the availability of documents in the different working languages, the Secretariat confirmed its
strong desire to make available the documents as quickly as possible and in as accessible a
form as possible. The Secretariat drew attention to tbetfet the working documents were

also available on WIPO’s website.

266. The Chair concluded that the definition of TK was an extremely important issue,
and work in this regard would be continued in parallel with work on other issues. It was
notnecessary to have consensus on a definition of TK at this stage. Some Members and
other participants had suggested this matter could be left to national laws. Others had
suggested the preparation of a list of elements to be used as building bloctes to la
establish a working definition, as well as enumerating such elements. These had
included, the Chair noted, among others, Algeria (on behalf of the African Group),
Colombia, the Islamic Republic of Iran, Switzerland, Venezuela, the Andean

Community andhe OAU. The Chair proposed that, for the next session of the
Committee, the Secretariat should prepare a synthesis of the various elements that could
make up a working definition of TK, based on document WIPO/GRTKF/IC/3/9 and

taking account of commentsade at this session, including the information requested

by the Delegations of Venezuela and others. The Chair noted that, given the number of
documents already requested of the Secretariat for the next session, this synthesis may
only be made availableear the time of the next session and may only be available in

one working language for that session. This approach was approved by the Committee.

ITEM 6: FOLKLORE

Final Report on National Experiences with the Legal Protection of Expressions of
Folklore (WIPO/GRTKF/IC/3/10)

267. The Secretariat introduced document WIPO/GRTKF/IC/3/10, noting that it proposed
four possible tasks for the Committee’s further work on folklore, and added that further
responses to the questionnaire were welcomedtbasdsin paragraph 8 of the document. The
Secretariat planned to publish the laws of the countries that had responded and requested the
relevant countries to submit their laws. The Secretariat also advised that all the responses to
the questionniare weigvailable on the web site and in paper form. Finally the Secretariat

was publishing studies on WIPQO'’s website “Minding Culture: C8sedies on Intellectual
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Property and Traditional Cultural Expressions”, written by Metri Janke which reflected
pracical examples of the protection of expressions of traditional culture.

268. The Delegation of Algeria, on behalf of the African Group, said that the Group believed
that the existing IPRs, such as copyright, trademarks, certification and colletdikes and
industrial designs, could provide protection to expressions of folklore in respect of tradition
based creations where the creators of the expression can be identified. The African Group
proposed that the Committee should examine the means oy \Wh registration systems,
particularly the tradenark and industrial designs systems, could be adapted to enhance the
protection provided to expressions of folklore, without prejudice to the examination of these
guestions within other organs of WIPQ'he Delegation further stated that the African group
supported the study of the relationship between customary laws, protocols and practices
governing custodianship, use and transmission of expressions of folklore, on the one hand,
and the formal IP systenon the other, in relation inter alito the establishment @lui generis
systems of protection and so as to ensure that IPRs do not preclude continued customary
creation and use of expressions of folklofhey believed that the WIPO/UNESCO Model
Provisbns, 1982 would provide a useful reference point for the development of effective
national, regional and international systems of protection, although these could be updated
and improved upon ani@dvored the establishment of a comprehensive internationdiriy
instrument on the protection of expressions of folklavéh some form of dispute settlement
mechanism either similar to that which is obtainable under the TRIPS Agreement or a
mediation process as is provided by the WIPO Arbitration and Medi&&mter. The
Delegation recommended that WIPO provide greater tegdinical assistance for effective
implementation of systems for the protection of expressions of folklore at national and
regional levels. Such assistance should include awareness ransitigition building, and
training and information for traditional communities on enforcement. In addition, WIPO
should conduct empirical studies on the economic effects of the exploitation of tangible and
intangible expressions of folklore, particulattgndicrafts, in developing and the least
developed countries, and particularly in the light of new technologies for the reproduction and
dissemination of such folkloric works. hE Delegation stated thtte African Group was

fully aware of the fact thatthe African States should deploy efforts so that expressions of
folklore should enjoy greater and better adjusted protection of folklore to enable the African
peoples to derive the maximum social and economic benefits from such protection. This
protectioncould be embodied in legislation or in the reinforcement of national structures.
Finally, the Delegation expressed the African Group’s wish to encourage use by their
traditional communities of existing IPRs for the protection of traditional culture and
expressions of folklore.

269. The Delegation of China provided an overview of their position on the use of the

existing IP system and the protection of folklore. In the first instance, the Delegation stated
that the protection of folklore, espedialn its forms of expression, the way it was used and

how to prevent unfair competition, although different from the protection of copyright, was

not fundamentally different from copyright protection. The aim of national and international
protection shold therefore be focused on the utilization and development to prevent
inappropriate use. Protection should not have an impact on the normal use and development
of folklore. Secondly, for those who discovered and recorded folklore, the Government should
ercourage them to discover and make use of folklore but at the same time the Government
should regulate the actions to prevent any disrespect or unfair treatment to those communities
where the folklore originates. Thirdly, concerning the scope of protectidolklore,

copyright law was not completely applicable. However, there were two aspects of protection
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which were important. One was the reproduction and distribution and the second was the
public performance and broadcasting. Fourthly, concerningatreation of folklore, those

who carry out recreation should respect the religious beliefs, living customs and cultural
traditions of the communities where the folklore was from and their sources should be
indicated. Fifthly, the difference of folklore piection from copyright protection was that the
major entity of the protection was not an individual but a government authority. The
government authority, the authoritative organ, issued licenses and collected fees which would
be completely used to develdgklore. On the other hand, it would also exercise
administrative sanctions against those violations. Sixthly, the Delegation stated that in
discussing folklore issues, a difference should be made between traditional technical skills
and folklore expresions. The former belonged to the scope of industrial property and the
latter belonged to copyright. At the same time, a distinction should be made between the
different characteristics of tangible assets and intangible assets. With regard to the
international protection of folklore, the Delegation agreed to actively carry cdejth
discussions and explorations. However, it was emphasized that national protection systems
should first be established on the basis of existing systems, and togethefrosar

experiences of other countries. On these aspects, the Delegation requested the Committee to
provide more information. In addition, the Delegation stated that they would give great
attention to the discussions on updating the 1982 Model Provisiofslklore. Finally, the
Delegation invited the Committee to refer to docum@iPO/GRTKF/IC/3/14 orthe

current status of protection and legislation of national folklore and related fields in China.

270. The Delegation of Spain speaking on b#lof the European Community and its

Member States stated that the document was extremely complete and useful for evaluating the
different aspects of folklore. The Delegation referred the Committe®tmment
WIPO/GRTKF/IC/3L1 entitled “Expressions ofdiklore”. With regard to document
WIPO/GRTKF/IC/3L0, the Delegation stated that its Members felt it extremely important

to give greater assistance for the establishment, strengthening and implementation of systems
and measures for the legal protectiore@gpressions of folklore at the national level. The
Delegation supported the carrying out of studies on practical cases of the relationship between
customary laws and protocols and the formal IP system. Finally, the Delegation stated that its
Member Stags would like to share their experiences with all countries and regions already
applying folklore protection.

271. The Delegation of the United States of America stated that it was pleased to have
sufficient time to discuss the important topicfofklore, as senior officials of the American
Folk Life Center were part of its Delegation. The Delegation then informed the Committee
that one of the panels at a two day Copyright Conference recently organized jointly by the
USPTO and the U.S. Copyrighiffice to celebrate World Intellectual Property Day 2002 had
concerned the protection of folklore. This panel had consisted of representatives of the
Choctaw Nation (a Native American tribe), the Government of Canada, the Government of
Jamaica, the Europe Commission, the American Folk Life Center of the U.S. Library of
Congress, and a New Zealand professor and had discussed many of the issues raised in
document WIPO/GRTKHC/3/10, such as the challenges of finding solutions in pluralistic
societies andnmigratiorrbased countries to which traditional societies have moved with
their folklore, and the role of Government in the activities of traditional cultures. The
Delegation then informed the Committee of a recent event in South Carolina. In order to
continue their art, which is an integral part of Charleston’s tourism economy, the traditional
basketmakers of Charleston depend upon a supply of and open access to sweetgrass. Inthe
1980s, developers building condominiums on the sea islands off the Sloarleast were
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both destroying many of the sweetgrass beds in the intercoastal marshes, as well as posting
“no trespassing” signs on this important land. Folklorists, anthropologists, developers,
ecologists, legislators, tourism officials and the baslaans themselves met to discuss the
problem. Local legislation was passed to balance the interests of the basketmakers with the
interests of the developers, ensuring open access to sweetgrass beds for the basketmakers and
acknowledging their contributiorte the economy and culture of Charleston itself. The
Delegation further cited the range of existing legal remedies to protect expressions of folklore
currently available in the U.S.A., such as copyright, certification marks, the Indian Arts and
Crafts Ad and the USPTQO’s growing Database of Official Insignia of Native American

Tribes. The laws of the United States might not be appropriate to be adopted by other
countries and urged all countries to consult widely with their indigenous and local
communities to determine what legislation might be most appropriate for them. The
Delegation mentioned two U.S. government collections that preserved and protected
collections of expressions of folklore; namely, the Library of Congress and the Smithsonian
Institution. The Library of Congress was currently discussing with scholars of folklore in
various countries to facilitate the preservation of material that may otherwise be threatened by
conflict. The Delegation continued by noting that folklore collections daitigrant exclusive

rights but this should not be a reason to underestimate their role in preserving folklore, since
such preservation can lead to commercial benefits. For instance, a recent movie, “O Brother,
Where Art Thou,” featured a soundtrack of 1824hd 1930s music recorded in the field by

rural Delta blues performers, and preserved in the Alan Lomax Archives in New York City.
The use of that music netted the performers a financial windfall for recordings they had long
forgotten. Alan Lomax’s dauger, now in charge of the collection, continued to search for
additional artists from those recordings with whom to share the benefits of successful
commercialization. The Delegation concluded by stating that it supported Possible Tasks 1
and 4 indocument WIPO/GRTKHIC/3/10, since they were in keeping with the incremental
approach that had marked WIPQ'’s activities to date, but was unable to support Possible Tasks
2 and 3, on the basis that they were both premature. In relation to Possible Task 1, the
Delegation suggested that various U.S. Government resources, particularly those of the Folk
Life Center at the Library of Congress, might be available to participate with WIPO in
providing legaltechnical assistance in the development of folklife presematral

conservation. Forinstance, the Center was currently undertaking a project with seven major
archives across the United States to create an ethnographic thesaurus that could be applied
internationally. This would provide nations with a vocabularyg agreed definitions to

facilitate the passing of folkloreelated legislation. In addition, the USPTO Office of
Independent Inventors Programs might assist in sharing its experience with the Database on
Official Insignia of Native American Tribes. Inlaion to Possible Activity 4, the Delegation
encouraged WIPO to take full advantage of the work done in the context of the previously
undertaken Fadtinding Missions, in the best use of resources.

272. The Delegation of South Africa supportecgtdiocument and the position of the African
Group and China. It should be possible to develop an improved version of an international
treaty, and the time was ripe for implementation of an improved treaty. With regard to the
WIPO-UNESCO Model Provisions df982, the Delegation stated that even with its
limitations it was a good starting point to craft a treaty. It went without saying that existing
systems and measures at the national level should be strength#risdneant that the
Delegation supportedgssible tasks 1 (paragraph 156) and 2 (paragraph 162). Furthermore,
the Delegation felt that the issue of folklore and TK were intertwined, and cautioned not to
compartmentalize the issues. It supported possible task 4, since this is only to improve the
possible treaty.
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273. The Delegation of Switzerland supported the implementation of Task 1. With regard to
paragraphs 162 and 168, notably Task 2 and Task 3, the Delegation stated that they were
premature as they were too many preliminary isstidopen, such as definitions, the

possible classification of rights, the holders and the exercise of these rights. These questions
should first be resolved. In addition, the WIPO Performances and Phonograms Treaty (the
WPPT) of 1996 already addressée protection of performers of folklore at the international
level. The Delegation believed that it would be necessary at first to examine in a more
detailed fashion the application of the Model Provisions at the national level and the WPPT
provisions bebre setting up new mechanism at the international level.

Referring to paragraph 171, the Delegation supported and welcomed Task 4. This task would
be useful in answering many of the preliminary questions. Finally, the Delegation supported
the proposalsrad comments put forward by the European Union and its Member States in
document WIPO/GRTKF/IC/3/11. In conclusion, the Delegation believed recalled its
willingness to find practical, effective and balanced solutions acceptable to all.

274. The Dekgation of Tunisia supported the African Group position. The Delegation stated
their belief in that folklore was closely related to the protection of TK given that the nature of
its collective property and its link with national heritage. The Delegati@ihed to give

special attention to folklore as it contributed to the social and economic development and is a
source of creativity and invention. The Delegation stated their interest in copyright
highlighted that Tunisia was one of the first eleven coestto have adhered to the Berne
Convention. Legislation had been updated and improved to preserve the elements which
made up their heritage. The first and sixth articles of the 1966 legislation on copyright law
and article 1 and 7 of the Copyright Laat 1994 mentioned the need to preserve and protect
folklore and categories inspired from it. This work was done in the framework of protecting
literature, artistic heritage, material heritage and intellectual heritage. The Delegation stated
that they wee putting together a compilation of all the teachings related to folklore in Tunisia.
They have given priority to popular poetry, stories and had applied scientific methodology to
fixed music on hard copy, tapings or recordings. Tunisia had a Centeawiihseum for
traditional musical instruments, which also had a recording studio which could be used
commercially upon authorization of the Ministry for Culture. Assistance would be given to
musicians and performers who were going through difficult tinfésotection therefore meant
that there must be a clearly defined definition of concepts.A National heritage and the
difficulties inherent in its protection in developing countries demonstrated the efforts required
for protection. In this respect, the [Bgation stressed the need to provide technical assistance
from both UNESCO and WIPO who had an interest in cultural heritage. The Delegation thus
supported Task 1. Furthermore the Delegation believed that an international legislative
framework for the potection of folklore was necessary given that protection through current
systems of IP proved insufficient. In addition, the Delegation supported Task 2 as they had
already stated in their answers to the questionnaire.

275. The Delegation of Seegal stated that Senegal had, since 1973, applied the provisions of
Article 15 of the Berne Convention under their copyright law and had incorporated the notion
of domaine public payanTheBureau sénégalais du droit d’aute(BSDA) wascharged

with theadministration of copyright and thus the protection of folklore. With regard to Article
15, the Delegation explained that preference was for apayngdomaine publicystem.

Senegal wished to embody it in their national legislation. Given the promofitre

protection of folklore and having stressed the important role of folklore in Senegal’s
economic and social development, several traditional communities were able to benefit. The
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Delegation then provided information on activities carried out bye§ah namely the
establishment of a database to assist musicians, the organization of concerts, both inside and
outside of Senegal, the encouragement and training of artists to reinforce their expressions of
folklore and to slow the “brain drain”.

276. The Delegation of Egypt supported the position expressed by the Delegation of Algeria
on behalf of the African group. The theoretical and practical problems presented could not
come to an end and there should be a level of general consensus orxettit ene wanted

to protect, whether it be linked to expressions of folklore or TK, that was to agree on the
things and material requiring protection. In this context the Delegation stated that the Model
Provisions were valid as a basis on which to baikli generidSramework for the protection

of expressions of folklore at the national level. Thus the Delegation supported Task 2 found
in paragraph 162. Furthermore, in order to set up an international draft treaty which defined
the obligations of alparties concerned, the Delegation referred to Task 3 and invited the
Secretariat to prepare a document on the possible elements for an international framework for
the protection of expressions folklore. The Delegation felt that the means of protectidd sho
be of an international nature. They did not agree with the term-¢etrdorial found in

paragraph 168. The term was contrary to the regionally, territoriality of the application of
laws, and national law could be applied outside of the territbth@® country concerned.

Thirdly, the Delegation stated that the Rome Convention and its Annexes could guide one in
order to provide protection of some aspects of TK and expressions of folklore, in accordance
with the popular usage of the current termgy. The Delegation stated that the terminology
would be entered as folk traditions. Fourthly, the Delegation suggested to redraft the term or
concept of performers found in the Rome Convention, which could comprise performers who
carry out folkloric artf whatever the form or shape of performance. This would entail a
change in national legislation whereupon a more flexible term could be used in line with the
social and cultural framework of each society. Fifth, the Delegation stated that there was the
need to have a precise determination of forms of folk traditions and documenting them
through setting up of comprehensive inventories for these forms. National laws should define
the forms which required protection by setting up inventories or databasels ddfined and
described these forms in accordance with clear defined and agreed upon criteria. Sixth, the
developing countries, including Egypt, were in dire and real need of material and technical
assistance to carry out these inventories and dataltasissTask 1 was supported. In the

field of folk traditions or folklore, the Scandinavian countries’ experience and that of other
European countries could be very useful. In this context, the Delegation extended a request to
them for assistance. The [Rgation referred the Committee to some examples, notably the
Finnish Folklore Inventory, the Nordic Institutes of Folklore, the Uppsala Inventory in
Sweden, the Ethnographic Museums in Sweden, Norway and other countries, the Roman
Folklore Inventory and ther prominent inventories in a number of countries.

277. The Delegation of Cote d’lvoire referred to discussions on document
WIPO/GRTKF/IC/3/9 and observed that a “door was left open” on the pertinence or not of the
use of the concept of folkloreThe Delegation stated that this “open door” was the basis on
which their comments rested. The Delegation stated that were the concept of folklore to be
substituted by another concept then the Delegation would be prepared to favor the report as its
conents covered the essential values of their traditions and civilizations in relation to
expressions of TK. The semantic form could lead to confusion between the two systems of
protection being sought. This concept had in the third session seemed tosaa ltiear

definition. The Delegation referred the Committee to the third part of document
WIPO/GRTKF/IC/3/10, paragraph 155 and the publication on a “How to” guide based on
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case studies. The Delegation felt that this guide would be an instrument foenmegéawhich

would enable legislators, States, grassroots communities and researchers to fine tune the
mechanism which was envisaged. The Delegation supported the initiatives of a study based
on the report, of a study on IP systems and customary law, hasvihe updating of the

Model Provisions, despite their limitations. Finally, the Delegation supported the declaration
of Algeria on behalf of the African group.

278. The Delegation of Australia stated that document WIPO/GRTKF/IC/3/10 prodded
helpful context and a significant resource to better understand the context in which the work
of this Committee was being done. The Delegation pointed to some aspects that seemed to be
of particular note. First, the Delegation observed that there wemmplexity of issues

concerned with the particular circumstances of respondent countries, their social and legal
history, the availability or lack of practical mechanisms for exercising rights, lack of
knowledge, views and the forms of application otla@vs. The subject matter was diverse, as
indicated in paragraphs 90 and 92 of the report. These suggested that if future progress in the
area was to be made, then an understanding had to be reached on the scope and meaning of
the term “expressions of fellore”. While a precise definition might not be necessary, there

was a primary need to identify the criteria that should be met as a condition for protection by
IPRs. With regard to paragraph 120, the Delegation noted the diversity of owners or
custodias of folklore but that the vast majority of States indicated that they regarded
expressions of folklore as the property of the country as a whole. The Delegation noted that
the issue of rightdolders also needed to be resolved. With regard to the tfssmope of
protection, the Delegation referred the Committee to paragraphs 108 and 109. These
paragraphs highlighted the potential of oyeotection, where cultural preservation might be
frozen and the public area for creation reduced. Protectiondtheuaimed to allow

inspiration from traditional cultural expressions while respecting the boundaries between
unfair use and legitimate inspiration. The Delegation noted that the European Community
position paper also reflected such a concern. Givendbncern the Delegation nevertheless
believed that under some systems there were mechanisms for providing for a level of
protection to at least creations deriving from traditional expressions of folklore. By proving
protection to the creations themselyas for example under copyright, there was a measure of
protection while yet allowing the continued growth and protection of such expressions in
dynamic and living manner. The report made it clear that protection of expressions of

folklore was multifacezd. That meant that effective protection almost certainly did not lie
solely within the realm of IP but in practice, through action on a range of measures, practical
and legal, including capacity building, awareness raising and education. Paragraph 153
discussed some of those matters at some length. As for the tasks, the Delegation believed that
there would be practical value and utility in adopting Task 1. Task 4 was also seen as a useful
way in which to better expand understanding of the interactf@mustomary law and the
international IP norms.

279. The Delegation of Ukraine stated that it had responded to the questionnaire and
regretted that it had not been received by the Secretariat. This documentation was now
submitted. It was due tthe efforts of their citizens that folklore could be developed. The
Delegation provided an example of such folklore where special experts, in Transcaspian,
western Ukraine, made attempts to record elements of musical folklore which were not kept in
museums. This musical folklore had been kept for the everyday use of the community. The
Delegation noted that one was able to hear the singing of popular folklore music in every
household as the expression of music was considered very important. Protection wa
available and administered by the competent authorities. Special guidebooks were made and
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indicated that expressions of folklore were considered as national creations. Special
authorizations were not needed. The Delegation stated that folklore stamtidue to evolve

and obstacles must not be placed to prevent its development. The mere fact that the
Committee met was further evidence that there were obstacles and these prevented one from
handing over the heritage from generation to generation. Dtegation believed that the
Committee should be cautious as folklore could be protected. The question could be resolved
thanks to the system of copyright and related rights. Where the subjects of copyright and
related rights were physical persons, arfteve in some countries they could be both physical
and legal persons, very often it was the State. Yet the question concerning communities and
whether the community could become a legal entity had not yet been defined. The Delegation
stated thadocumentWIPO/GRTKHFIC/3/10 prompted the following conclusion, that there

was protection for the expressions of folklore but in a majority of cases performers were not
individual persons. More often than not they were communities, groups of people, and they
neededo become the subject of copyright and related rights. The Delegation believed that
resolving this issue could assist in the protection of national traditions.

280. The Delegation of Kenya supported the views expressed by the Delegation oBAlger

on behalf of the African Group. The Delegation stated that folklore, from time immemorial,
had been an educational tool in their traditional societies. Together with TK, folklore had
served their societies both spiritually and physically. With refeesio paragraph 94, the
Delegation stated that it recognized that folklore was a form of TK and therefore placed great
importance on TK being extended to folklore. The Delegation also stated that the paragraph
also highlighted the linkages between folldand the environment, ecosystems and the total
identity of a community. The Delegation noted that they looked forward to the outcome of
the current meetings, as their laws had already been adjusted to accommodate a measure of
protection of folklore. Théelegation said that they participated in the questionnaires and
provided information on the measures taken thus far under their copyright law. Based on
those experiences, the Delegation supported Task 1. The Delegation further endorsed
paragraph 106 orne scope of protection. In that respect, the Delegation wished to place
emphasis on protecting performers, recorders and archivists of expressions of folklore. The
Delegation supported the establishment of an international instrument that would bie holist

in both protecting folklore and allowing its continued use.

281. The Delegation of Canada submitted that it could support Tasks 1 and 4 but not Tasks 2
and 3. Asregards Task 1, the Delegation agreed with the proposal that the WIPO Secretariat
provide, upon request, enhanced technieghl assistance to States, peoples and communities
to establish, strengthen and implement systems and measures at the national level, subject to
existing budgetary limitations. With regard to Task 2, the Delegdielieved that it was
premature to consider updating the Model Provisions. As the final report itself indicated, there
were few countries where laws, designed to protect expressions of folklore, were actively
utilized and functioning effectively in préce. In light of this, it was unclear as to what value
would come from pursing the exercise until greater experience was gained at the national
level. The Delegation believed that Taskvas also premature. As in the casesaf generis
systems for TK potection at the international level, there needed to be more knowledge and
experience with developing and implementing protection at the national level, before useful
discussion could take place. Finally, the Delegation supported Task 4. The furthigzgdrac
study of the relationship between customary laws and protocols and the formal IP system
would be useful. There were many uncertain issues to be addressed regarding these
relationships thus further study would allow the Committees to develop a betlerstanding

of the complexities involved in reconciling the various systems.
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282. The Delegation of the Islamic Republic of Iran stated that folklore was the cultural
heritage and national identity of all nations and its protection, partiguiar the developing
countries, was of such great importance. The Delegation stated that they, like developing
countries, possessed valuable folkloric cultural heritage and stated that WIPO was the most
suitable organization for provision of reasonahel &air solutions in respect of the problems
relating to IP aspects of folklore. The Delegation suggested that some steps should be taken
to create, reinforce, and effectively exercise national protection systems with due
consideration of various legakdislative, contextual, structural and administrative needs of
these countries. In this regard the Delegation stated that it was particularly important that
WIPO provided these countries with the relevant required techiegal assistance for
improvemenmnor establishment of new effective national systems for protection of expressions
of folklore. The Delegation named a few principles on which the techihécrll assistance
should be based on, namely; (i) the maximum use of existing IP rights sys{ejribe

necessity of designing certain training courses and plans to increase awareness and
knowledge; (iii) the establishment and reinforcement of relevant basic structures for the
implementation of laws and regulations; (iv) the necessity of ideatifi, documenting,
classification and registration of expressions of folklore in databanks in a standard form with
due consideration of the necessary steps to be taken for prevention of likely future misuse;
(v) due to the technological advances and ov&ey of new forms of commercial exploitation

of expressions of folklore, updating the 1982 Model Provisions would be a suitable starting
point to effectively assist in the establishing, reinforcing and implementation of a national
protection system. ThBelegation stated that the need for more effective protection in the
national level did not imply that the expressions of folklore should not be protected beyond
the borders of the country. On the contrary, the Delegation stated that the formation of
efficient local systems would in turn facilitate creissrder protection of expressions of

folklore on the basis of principles such as national treatment. The Delegation added that
folklore and an innovative work on the basis of folklore were protected uih@dranian
Copyright Law dated 1969. Although the Law had been passed and implemented before the
Model Provisions of 1982, the Delegation stated that some aspects of the Model Provisions
could be found in their Law.

283. As an initial reactionthe Delegation of Peru supported the four possible tasks outlined

by the Secretariat. The Delegation, especially with regard to Task 1, supported paragraph 155
where they stated that the idea of this paragraph seemed extremely useful to them. With
regardto Task 2, the Delegation supported paragraphs 160 and 161 and insisted that the
Committee not simply update the Model Provisions because of technological changes but
review the Model Provisions taking into account that which was stated in paragraphd 60 a

161 in a more integrated way. With regard to Task 3, the Delegation supported paragraphs
152 to 167, and stated that regional issues deserved special attention. The Delegation also
supported Task 4.

284. The Delegation of Morocco stated ththey had recently adopted a new law (Lav¥0@)
concerning copyright and stated that within this law articles concerning expressions of

folklore had been included and taken into consideration the systelonafine public payant

as mentioned in paragraph 83 The Delegation stated that they also had protection with
regard to tangible assets. The Delegation endorsed the statement of the Delegation of Algeria
on behalf of the African Group and believed that the reinforcement and implementation of
measure$or the protection of expressions of folklore at national level were necessary. The
classification, fixation and recording of expression of folklore were indispensable before



WIPO/GRTKF/IC/3/17
page80

dealing with any question concerning the protection of expressions of folKldre.

Delegation supported paragraph 153, and stated that, despite the existence of national
legislation, the applications of the Model Provisions faced numerous obstacles. The
Delegation supported Possible Task 1 and Possible Task 2 as they believbe tadel
Provisions should be updated in view of progress achieved in the technological areas and the
new legal issues that have a risen concerning the protection of expressions of folklore.

285. The Delegation of New Zealand expressed resermatiio their response to the
guestionnaire concerning the use of the term folklore which might be considered offensive or
inappropriate in a number of cultures and the separation of the artistic expression from the TK
underlying that expression. The Deléiga suggested that this was not consistent with the
holistic view of many indigenous peoples. The Delegation noted that this issue was
acknowledged in paragraph 20 of document WIPO/GRTKF/IC/3/9 and that in paragraph 22

it was suggested that the termKtdre continued to be used as a subset of the more general
termTK. The Delegation noted the comments of other States that it may be necessary in
practice to use or develop different mechanisms for the protection of different aspects of TK.
With regard b Task 1, the Delegation supported the task and agreed with the comments of the
Secretariat in paragraphs 149 and 158etument WIPO/GRTKHC/3/10 and noted that
benefits would accrue to states other than those principally involved, through the sHaring o
national experiences. The Delegation did not favor Task 2 as they stated that the resources
would be better allocated to Task 1. The Delegation, with regard to Task 3, considered that
the time was not right to embark upon the development of frameworlextraterritorial

protection. The Delegation agreed with the comments in paragraph 163, and stated that it was
important to fully consider domestic solutions before moving to the question of whether an
international agreement was required. The Deiegalid not object to the examination of

certain existing mechanisms. The Delegation supported Task 4 and agreed that the issues
identified in paragraph 170 merited further consideration. The Delegation stated that a key
focus should be the effect angw solutions would have on the traditional decisioaking
structures of indigenous peoples and local communities charged with the protection of their
TK and expressions of it.

286. The Delegation of Venezuela stated that with regard to the aptaonreferred to in
paragraph 36, the Delegation wished to include expressions of folklore at a national and
regional level. On paragraph 68, which dealt with handicrafts and referred to the
recommendations from the World Customs Organization (WCO) esetiproducts, the
Delegation stated that they had made efforts in this area with establishment of an inventory in
which not only the handicrafts were registered but also the producers of the handicrafts. The
Delegation stated that within the WCO the pbdgy exists of having technical assistance for
member countries in this regard and suggested that WIPO take into account this code to
improve protection systems. With regard to paragraph 74, the Delegation stated that there
were two international instraents with regard to indigenous and local populations that exist

in the International Labor Organization (ILO). The Delegation stated that local communities
must be included, as they are holders of TK and deserved protection. On paragraph 86 (B)
section(c), the Delegation felt that an exchange of information on the measures adopted by
countries with such protection measures shall be included. The Delegation further stated that
Venezuela, through the Institute of Cultural Heritage, had a model for amiaxy of

products within their country and that they could look at contents of the inventory in order to
modify it if necessary. The Delegation referred to paragraphs 89, 90 and 91 to be closely tied
to document WIPO/GRTKF/IC/3/9. The Delegation stateat it was extremely important to
establish conceptual elements, which were clear on expressions of folklore and the different
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types of expressions so as to contribute to the suggestion in paragraph 88. With regard to the
proposed tasks, the Delegation agreed with them in principle but suggested another task, as a
possible substitute for Task 1 or conducted prior to Task 1, which concerned the identification
of types of expressions of folklore already protected under existing systems. The Delegation
stated that the conclusion of this task would make the process for conducting the remaining
tasks easier. The Delegation stated that the next session should take into account experiences
on the protection of expressions of folklore by countries and demoiustsahereof as it

would be useful for the discussions. The separation of folklore ffgnwas a simple

methodological device for dealing with these complex subjects, but its had to be clear that one
was not speaking of two separate entities.

287. The Delegation of Panama reported that Panama had already developed its own legal
framework for the protection of collective rights which included expressions of folklore, and
hoped that this system would work in practice as they had experienced diffscult was

necessary to strengthen protection by applying laws at a national level immediately in
traditional IP systems, where interested parties presented themselves to competent officers to
request protection. In this case, it was necessary totatigzbroad diffusion of the

protection available. The Delegation stated that Panama was currently attempting to
implement a new strategy for special laws and had contemplated the development of an
indigenous project which would address gender issuesregfard to expressions of folklore

of specific groups. The Delegation fully supported the activities proposed, especially Task 1,
and stated that they would ask for assistance and advice to set up a system in and look at the
legal measures for the protecton of folklore at national levels. The Delegation stated their
interest in the evaluation of the systems of collective rights and how they related to specific
components of expressions of folklore. With regard to databases and registers, the Delegation
felt that this was important and supported the idea of the need to review databases with regard
to folklore. The Delegation insisted upon support for the remaining 3 activities, and although

it stated that it would be premature to look at extraterritquiatection, the Delegation

believed that the Committee could lay the basis for the beginnings of efforts for protection at
an international level. The Delegation concluded that information from other states would
enrich discussion at the Committee.

288. The Delegation of Jordan stated that effective protection of folklore should come from
relevant conviction of Members and that all legislation should be acceptable and guarantee the
required protection. The Delegation stated that they prefearetuitly this within the

framework of the copyright holder whether it be TK or folklore. The Delegation stated that
developing countries needed financial and technical assistance.

289. The representative of OAPI pointed out a few correctionsoimudhent
WIPO/GRTKF/IC/3/10. The representative referred to paragraph 170 and suggested that the
Committee study under what condition customs gave rights to communities, social
professional groups, families or individuals. The representative statedftiain States

shall draw up an inventory of the expressions of folklore. The representative stated that
during the discussion on TK, several delegations highlighted the impossibility of applying the
customary laws of the communities and that this woustd apply to expressions of folklore.

The representative suggested that WIPO take into account the results of the symposium held
in Phuket, Thailand in 1997, the 1999 regional consultations and théridatg missions in
undertaking such a study. Thepresentative supported the remaining tasks.
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290. The representative of UNESCO referred to the activities conducted recently which
concerned the elaboration of a normative international instrument concerning the material of
intangible cultural hetage. The representative stated that a resolution was adopted at their
General Conference in 1999 and that it was decided that the most appropriate instrument
would be an international convention and the first draft would be examined at their General
Corference in 2003. Several of their Members States had emphasized the importance of
avoiding any duplication with related activities of other organizations, particularly WIPO.
The representative referred to the program concerning the proclamation oattzendr

intangible heritage of humanity which they had already carried out locally due to a
revitalization of the relevant cultural heritage. The representative referred to their initial
meetings held on the drafting of the international convention antegube proposed

definition of intangible cultural heritage which had been drafted by their group of experts and
which could possibly be covered by the draft international convention.

291. The representative of the Secretariat to the Pacific @amity (SPC) drew attention to
document WIPO/GRTKF/IC/3/9, which referred to the UNESCO Symposium on the
Protection of Traditional Knowledge and Expressions of Indigenous Cultures in the Pacific
Islands. This Symposium was initiated by the Secretarititeéd?acific Community (SPC)

and jointly hosted by them and UNESCO. The Secretariat to the Pacific Community was
concerned about the increasing exploitation of the Pacific Islands tangible and intangible
cultural heritage much of which was not yet in the public domain and had the Symposium
examined existing IP mechanisms, including the Model Provisions to protect Pacific Island
TK. The representative noted that this had revealed that existing legal systems did not
address the issue of protection againgtioper use of their traditional heritage, resulting in
the development of the Pacific Regional Framework which she described. Forum Trade
Ministers had mandated SPC, Pacific Forum Secretariat (ForSec), UNESCO, and WIPO to
assist Forum Island countriesh@ representative therefore supported Task 1 and noted, as
mentioned by the Delegation of Venezuela, that regional measures should be included.

292. The representative of the International Publishers Association (IPA) stated that Task 2
seemed twiew thedomaine public payargystem as a viable form afui generigrotection

for TK. The representative opposed this form of protection and stated that it could hinder the
dissemination and creative adaptation and transformation of TK and espegaigssions of
folklore. The representative stated that in preventing aged knowledge and expressions from
falling into the public domain after a protection term or defined period of timegdtmeaine

public payantystem would undermine their publishing migers’ efforts to develop viable
industries. The representative stated that with regard to Task 2 the Committee should not take
as its point of departure ttdomaine public payargystem. The representative supported the
development of and search for necaippropriate forms of protection and encouraged WIPO to
take on Tasks 1 and 4 with a view to use existing protection systems effectively and to
develop and search for alternative mechanisms of protection that designated, involved and
empowered beneficias of a possible international protection scheme more directly and
strongly than would be the case undetanaine public payargystem.

293. The Secretariat noted that with regard to matters relating to Tasks 2 and 3, there was a
need to clarifyand refocus the ideas within the proposed tasks. The Secretariat stated that the
focus was clearly on national experience and making existing systems more effective, and that
the Secretariat would retain an empirical focus when looking at informatiornt axeiing

systems and their use. Noting that the work on making systems more effective at the national
level inevitably meant taking some account of international and regional developments and
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means of interaction between national legal systems. Irrelgiard, the Secretariat referred to

the WPPT, recently enforced and which provided protection for performances and
expressions of folklore, and stated that this would have some implications for national
systems including those based on the 1982 ModeliBians. The Secretariat noted the
hesitation with regard to Tasks 2 and 3, and stated that the Secretariat would further explore
and better document the background to these issues. The Secretariat noted further that there
was a need for WIPO to work clely with other organizations as mentioned by the Secretariat
to the Pacific Community (SPC), given the importance of such regional developments for the
work of the Committee.

294. The Chair concluded that proposed Tasks 1 and 4 had been adogtag@oved

by the Committee. However no consensus was reached regarding Tasks 2 and 3 for the
present time. The Chair suggested that on the basis of document
WIPO/GRTKF/IC/3/10 the Secretariat should prepare an analytical and systematic
document on natiwal experiences of protection of folklore either by means of

traditional IP or by means of sui generis legislation, and the implementation of such
legislative frameworks, including the role of customary law and forms of interaction

with legal systems in dier countries, as a basis for further discussions at the fourth
session of the Intergovernmental Committee. It was so decided by the Committee.

ITEM 7: FUTURE WORK

295. At the request of the Chair, the Secretariat advised that the fourttosesghe
Committee was scheduled for December 9 to 17, 2002.

296. The Delegation of Sudan requested that the report of the meeting contain the request
made by several Members that documents of the Committee be made available in all six
United Nations languages.

297. The Delegation of Venezuela stated that the third conclusion of the Chair regarding
document WIPO/GRTKF/IC/3/8 should be affirmed. Second, the Delegation recalled that the
Delegation of the Dominican Republic and otheasl mequested a report on the relevant
discussions taking place within the Standing Committee on Patents (SCP).

298. The Delegation of Australia stated that, with regard to the next year’s work of the
Committee, particular note should be takenhsf various technical cooperation activities that
had been approved during the session. For example, the Delegation referred to the IP
documentation “tool kit” and assistance to Members with regard to the establishment of a
database of contractual clagselating to access to genetic resources. The Delegation added
that the Committee could consider public outreach activities for education and awareness
raising concerning the effective use of IP rights for TK and folklore protection and access to
geneticresources. The Delegation stated that such activities would be a valuable use of
resources, to which Australia was prepared to contribute in accordance with its usual
arrangements with the International Bureau. Regarding WIPO and other agencies,j&ustral
believed in continued and enhance cooperation, with the objectives of optimizing the
effectiveness of work programs, elimination of duplication, recognition of complementarity
and maintenance of coherence. This, the Delegation added, applied alsodmaton with
other committees within WIPO, such as the SCP and SCT.
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299. The Delegation of the Dominican Republic expressed concerns about the future work of
the Committee. The Delegation referred to the large number of highly technicaheots!

that Delegations, particularly those from smaller countries, had difficulty in dealing with. For
the next session, the Secretariat was requested to dispatch documents in Spanish earlier, and
to finance the participation of experts from the capitalse Delegation did not agree that
elements of a definition of TK ought to be synthesized into a working document as had been
suggested by the Chair. This would prejudge a definition. It was more important, the
Delegation stated, to concentrate on elata®f asui generissystem for TK protection.

300. The Delegation of Peru stated that it was for practical reasons necessary to address
genetic resources and associated TK, on the one hand, and folklore, on the other hand,
separately. The Demtion added that for the next session, experiences of other countries
with sui generissystems should be disseminated.

301. The Delegation of Switzerland stated that it was crucial first and foremost to reach
clarity on the purposes and aimsT and folklore protection. Therefore, the Secretariat
should prepare a document setting out various possible purposes and aims. Only thereafter
would it be possible to fully assess the appropriateness of existing of IPRsiageneris
systems. Seconthe Delegation supported strongly further cooperation with other fora,
notably the CBD and the FAO. The Delegation referred to the study requested of WIPO by
the Sixth Conference of the Parties to the CBD. However, there were also other IP questions
and matters raised in other decisions of the COP, and the Delegation proposed that the
Secretariat prepare a document setting out all the decisions of COP VI relevant to IP and
propose how the Committee could deal with these matters. Regarding the FAO, the
Committee should recommend that WIPO continue to provide its assistance to the relevant
processes of the FAO.

302. At the invitation of the Chair, the Secretariat undertook to prepare the document on
work relevant to the CBD decisions, as regedsy Switzerland, in cooperation with the

CBD Secretariat and in line with the recently signed MoU. The Secretariat advised also of
ongoing consultations with the FAO and that undertook to report thereon at the next session
of the IGC. The representa# of the CBD stated that she had taken into account the previous
comments regarding the CBD and that the Secretariat of the CBD would continue to work
closely with WIPO. The Secretariat of WIPO also stated that for the next session of the
Committee it wald prepare a report on relevant discussions within the WIPO Standing
Committee on Patents, as had been requested. Further information on the possible purposes
and aims that the protection of TK and folklore might have, as proposed by Switzerland,
would dso be incorporated in the relevant further working documents, as proposed by
Switzerland.

303. The Delegation of Egypt stated that while it agreed that Proposed Tasks 2 and 3
regarding folklore had not been the subject of consensus becauselstagations had

expressed reservations about them, this should not prevent their examination in future. Lack
of consensus on the need fos@ai generissystem for TK protection had not prevented the
Secretariat from preparing a document on elementssaf generissystem. Therefore, the
Delegation reserved its right to return to proposed Tasks 2 and 3 in future because they were
an important part of future work. The Delegation envisaged in future a document on the
matters raised in Task 3, and it wouteturn to this matter in the future. The Delegation
reserved its rights to raise these issues again within other WIPO Committees or other
organizations. Finally, the Delegation endorsed the statements by Venezuela and the
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Dominican Republic as to the sieability of a report on relevant discussions within the
Standing Committee on Patents.

304. The Chair agreed with the statement by the Delegation of Egypt, and stated that
although there was at present no consensus on Tasks 2 and 3 in document
WIPO/GRTKF/IC/3/10, these matters may be returned to in the future.

305. The Delegation of Colombia affirmed the importance of coordination with other bodies,
particularly the CBD and the FAO, and the need for coherence between different instsume
The Delegation referred to the Bonn Guidelines regarding access to genetic resources and
benefit sharing and the concept of “farmers rights” which should be operationalized within the
work of the Committee.

306. The Delegation of Algeriagn behalf of the African Group, also confirmed the

importance of cooperation between WIPO, the CBD and the FAO, and further coordination
between the Committee and other WIPO bodies. The Delegation requested the assistance of
WIPO to facilitate the partigation of African countries, especially LDCs, in sessions of the
Committee. The Delegation emphasized the importance of folklore and that similar levels of
attention should be paid to all three of the themes within the Committee’s mandate. Finally,
the Delegation also requested that Members receive the working documents in good time and
in all the working languages.

307. The representative of UNCTAD drew attention to a briefing session being organized by
UNCTAD in September 2002 on the implicati® of the recent FAO Treaty for Genelased
negotiations.

308. Referring also to his previous conclusions under the respective agenda items, the
Chair stated that for the next session the Secretariat would prepizrealia:

(a) areport on the @tabase of existing contractual clauses relating to access to
genetic resources, including on responses to the questionnaire that the Secretariat would
issue in relation to its compilation;

(b) adraft of the technical study which the recent CBD COP hadeaWwVIPO
to prepare;

(c) ashort report on the activities relating to the use of the inventory of TK
journals;

(d) areport on the use of the inventory of existing TK databases, with particular
reference to paragraph 22 (b) (i) to (iii) of document WIPO/GRTKF3/6;

(e) ashort report on the decisions taken by the WIPO Program and Budget
Committee and WIPO Assemblies, at their meetings scheduled for September and
October 2002, regarding participation in the sessions of the Committee by indigenous
peoples and lod@ommunities; and

(H areport on relevant discussions within the WIPO Standing Committee on
Patents.

309. The Chair then referred to further working documents that would be prepared by
the Secretariat. Regarding TK, Members were invited to pags@amments on the
guestions posed in the survey of existing IP protection of TK (WIPO/GRTKF/IC/2/5)
by the end of June and the Secretariat would then circulate a streamlined set of
guestions taking account of these comments. Based on responses andmite¢hée
Secretariat would then prepare an updated version of document WIPO/GRTKF/IC/3/7.



WIPO/GRTKF/IC/3/17
page86

Document WIPO/GRTKF/IC/3/8 (elements ofai generisTK system) would be

revised, and Members were invited to submit further input on it by September 15, 2002.
Based on document WIPO/GRTKF/IC/3/9 (TK terms and definitions), a document
would be prepared comprising a synthesis of elements that could make up a working
definition of TK. Regarding folklore, the Chair noted that the Secretariat, for the next
session, wald produce a document comprising a further synthesis of national
experiences with regard to the legal protection of expressions of folklore. The Chair
also confirmed that the requests for specific reports and other comments made by
Members (as outlinedhithe earlier discussion of this agenda item) would also be taken
into account in setting the future work of the Committee.

ITEM 8: ADOPTION OF THE REPORT

310. The Committee reviewed the draft reported (circulated as document
WIPO/GRTKF/IC/3/17Prov.and adopted it, including the summaries by the Chair, subject
only to any notification by participants of the Committee to the Secretariat of amendments
required to the summary of their own interventions as recorded in document
WIPO/GRTKF/IC/3/17Prov. The present document incorporates any such requested
amendments received by the Secretariat.

ITEM 9: CLOSING OF THE SESSION

311. The Chair closed the Third Session of the Committee on 2an2002, after the
Committee had agreed to hold Fourth Session from Decemigeto 17, 2002.

[Annexes follow]
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Nuno Manuel Silva GONCALVES, directeur, Minése de la Culture, Droit d’auteur,
Lisbonne

QATAR

Abdulla Ahmad KAYED, Head, Office of the Protection of Patent and Copyright, Doha

REPUBLIQUE DE COREEREPUBLIC OF KOREA

KIM Hye Won, Director General, Patent Examination Departmendrean Intelectual
Property Office (KIPO,)Daejeon

SEOEul-Soq Patent Examiner, Genetic Engineering Examination Diviskorean
Intellectual Property Office (KIPQ)Daejeon

LEE Young-ah(Ms.), Deputy Director, Ministry of Culture and Tourisr@opyright Division
Seoul

CHOEKyong-soqg Director, Research and Information Offijc@opyright Deliberation and
Conciliation Committee Seoul

AHN JaeHyun, Intellectual Property Attaché®ermanent MissigrGeneva

REPUBLIQUE DOMINICAINE/DOMINICAN REPUBLIC

FedericoA. CUELLO CAMILO, Embajador, Representante Permangvitsion Permanente
Ginebra

IsabelPADILLA (Srta), ConsejeroMision Permanentésinebra

REPUBLIQUE DE MOLDOVA/REPUBLIC OF MOLDOX

NicolaeTARAN, Director GeneralState Agency on Industrial Property Pretien, Kishinev
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REPUBLIQUE POPULAIREDEMOCRATIQUE DE COREE/DEMOCRATIC PEOPLES
REPUBLIC OF KOREA

I Hyok KIM, Director Generallinvention Office Pyongyang
Jin Song SONG (Dr), Director, Invention Office, Pyongyang

JANG Chun Sik, Counsellor, Permandission, Geneva

REPUBLIQUE TCHEQUE/QECH REPUBLIC

LenkaJIRSOVA (Miss), Lawyer, Copyright DepartmenPrague

ROUMANIE/ROMANIA

GaborVARGA, Director GeneralState Office for Inventions and TrademarBsicharest

ConstantaCorneliaMORARU (Mrs.), Hed, Legal and International Cooperation Sectjion
State Office for Inventions and TrademarBsicharest

Alice POSTAVARU (Ms.), Head, Legal Buregibtate Office for Inventions and Trademarks
Bucharest

GheorgheBUCSA, Head, Industrial Designs SectidBtateOffice for Inventions and
TrademarksBucharest

ROYAUME-UNI/UNITED KINGDOM

ElizabethCOLEMAN (Ms.), Deputy Director, Intellectual Property Policy Directoraite
Patent Office, Department of Trade and Indusktigndon

Brian SIMPSON Assistant Directg Copyright DirectorateThe Patent Office, Department of
Trade and Industryondon

LindaBROWN (Ms.), Head, Global.ocal Linkages Team, Environment Policy Department
Department for International Development (Dflpndon

JulyanELBRO, Policy Adviser Intellectual Property Policy Directorate (IPROhe Patent
Office, Department of Trade and IndustiNewport

Martin SMITH, National Coordinator for Plant Genetic Resources for Food and Agriculture
(DEFRA), London

RashmiPANDYA, Environment Directorate Department for Trade and Industrgndon

JoeM. BRADLEY, Second Secretari?ermanent MissigrGeneva
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SAINT-SIEGE/HOLY SEE
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Dar-muid MARTIN, nonce apostoliquéJission permanente, Geneve
MassimoDE GREGORI Mission permanente, Genéve

Cedric VIALE, Expert, Mission permanente, Geneve

SENEGAL/SENEGAL

AbsaClaudeDIALLO (Mme), ambassadeur, représentant permariMission permanente
Geneve

CheikhOumarANNE, directeur généralAgence gnégalaise pour l'innovation technologique
(ASIT), Dakar

Ndéye Abibatou YounDIABE SIBY (Mme), directeur généraBureau sénégalais du droit
d’auteur (BSDA), Ministere de la culture et de la communicatDakar

PapaMassene&SENE conseiller technique deMonsieur le ministre de la cultukéinistere de
la culture Dakar

Cheikh Alassan&ALL, ISRA, Ministére de I'agriculture et de I'élevageakar

RokhayaNdiaye KANDE (Mme), direction de la pharmacidlinistére de la santé et de la
prévention Dakar

OusnaneSEYE, Ecole nationale des artslinistére de la cultureDakar
MouhamadolWDAFF, ASIT, Ministére de I'artisanat et de l'industriakar
MohamedSANE, ASIT, Ministére de l'artisanat et de I'industridakar

André BASSE premier secrétairéMlission permanenteGenéeve

SINGAPOUR/SINGAPORE

LIM Kevin, First Secretary, Permanent Mission, Geneva

SLOVAQUIE/SLOVAKIA

Barbara ILLKOVA (Mme.), Permanent Representative, Counsellor, Geneva
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SLOVENIE/SLOVENIA

BiserkaSTREL, Under Secretary of Stgt®linistry for Environment and Spatial Planning
Ljubljana

SOUDAN/SUDAN

AhmedAL FAKI ALl , Commercial Registrar Geney&ommercial Registration Directorate,
Ministry of Justice Khartoum
SRI LANKA

PrasadKARIYAWASAM , Ambassador, Permanent Representafegnanent Mission
Geneva

GothamiINDIKADAHENA (Mrs.), Counsellor (Economic and CommercidPermanent
Mission, Geneva

SUEDE/SWEDEN

Carl JOSEFSSONDeputy Directoy Ministry of Justice Stockholm
HenryOLSSON Special Government AdviseMinistry of Justce, Stockholm
PerWRAMNER, ProfessorNational Research Council on Biological Diversigtockholm

PatrickANDERSSON Senior ExaminerThe Patent and Registration Offjc&tockholm

SUISSE/SWITZERLAND

Martin A. GIRSBERGER co-chef du Service juridiqubrevets et designs, Division droit et
affaires internationalesnstitut fédéral de la propriété intellectuelle (IFPBerne

Marie WOLLHEIM (Mme), conseillere juridique, Service juridique brevets et designs,
Division droit et affaires internationalglnstitut fédéral de la propriété intellectuelle (IFPI)
Berne

Ingo MEITINGER, conseiller juridique, Service juridique relations commerciales
internationales, Division droit et affaires internationalestitut fédéral de la propriété
intellectuelle Berne

RobertLAMB, conseiller scientifique de la Division des affaires internationaldice
fédéral de I'environnement, des foréts et du paysage, DEBeGe

FrancoisPYTHOUD, adjoint scientifique de la Section biotechnologie et flux de substances
Office fédéral de I'environnement, des foréts et du paysage, DEBeGe
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THAILANDE/THAILAND

Sopida HAEMAKOM, Director of Legal Division, Department of Agriculture, Bangkok
Jade DONAVANIK, Intellectual Property Consultant to Department of Agriculture, Bangkok

Thosapone DANSUPUTRA, Trade Office, Department of Intellectual Property Rights,
Bangkok

Supark PRONGTHURA, First Secretary, Permanent Mission, Geneva

Kasama CHANAWONGSE (Ms.), Second Secretary, Permanent Mission, Geneva

TUNISIE/TUNISIA

Mounir BEN RJIBA, conseiller, Mission permanente, Genéve

UKRAINE

TamaraDAVYDENKO (Ms.), Head, Copyright and Related Rights Divisj@tate
Department of Intellectual Property, Ministry of Education and Scigkge/

URUGUAY

Alejandra DE BELLIS (Srta.), Segund&&etaria, Mision Permanente, Ginebra
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VENEZUELA

BlancanievePORTOCARRER(Sra), Embajadora, Representante Permanente
Misién PermanenteGinebra

Virginia PEREZ PEREZSrta), Primer SecretarioMision PermanenteGinebra

Maria Adela RODRIGUEZ (Sra. Consultor Juridico Adjunto, Fonacit, Ministerio de
Cienciay Tecnologia, Caracas

LourdesBALTODANO (Sra), Jefe, Coordinadora de Asuntos Internacionai#éisisterio de
Ciencia y TecnologiaCaracas

IsabelCristinaDELGADO (Sra), Servicio Autonomo déa Propiedad IntelectuaCaracas

Yalitza ALVIAREZ , Asesora del Programa BiocomerdMinisterio de Ciencia y Tecnologia
Caracas

JoséGregorioMIRABAL , Representante de ORRIBaracas

RamiroROYERQ Investigador Metodologia Biozulia, Fundacion par®ekarrollo de las
Ciencias Fisicas y Matematicas y Naturales (FUDECHracas

EdgarGIL, Asistente Técnico del Softwgr€aracas
Igor COUTTO, Asesor Mision Permanentesinebra

JorgeALBITES, Asesor Mision PermanenteGinebra

ZAMBIE/ZAMBIA

AnessieM. BANDA BOBO (Mrs.), Assistant ControllerPatents and Companies Registration
Office, Ministry of Commerce, Trade and Industhyusaka

Mwananyanddbikusita LEWANIKA , Principal Scientific OfficerNational Institute for
Scientific and Industrial Researdhusaka

Edward CHISANGA, First Secretary, Permanent Mission, Geneva

ZIMBABWE

Felix MAONERA, Counsellor, Permanent Mission, Geneva
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II. DELEGATION SPECIALESPECIAL DELEGATION

COMMISSION EUROPEENE (CE)/EUROPEAN COMNSSION (EC)

JOorgREINBOTHE, Head, Copyright and Related Rights Unit, Directorate General Internal
Market Brussels

PatrickRAVILLARD , Principal Administrator, Directorate General Internal MaylBrtssels

BarbaraNORCROSSAMILHAT (Ms.), Directorate General Internal MarkeE3 Copyrght
and Related Rights UniBrussels

RogerKAMPF, Principal AdministratogrPermanent Delegatiopeneva

[ll. ORGANISATIONS INTERNATIONALES INTERGOUVERNEMENTALES/
INTERNATIONAL INTERGOVERNMENTAL ORGANIZATIONS

CQNFERENCE DES NATI®IS UNIES SUR LE COMMERCE ET LE
DEVELOPPEMENT (CNUCB)/UNITED NATIONS CONFERENCE ON TRADE AND
DEVELOPMENT (UNCTAD)

P.KAPOOR (Ms.), Consultant, Division on International Trade in Goods and Seryices
Geneva

SophiaTWAROG (Ms.), Economic Affairs Officer, Division on Internati@al Trade in Goods

and ServicesGeneva

PROGRAMME DES NATIONS UNIES POUR L'ENVIRFDNNEMENT (PNUE)/UNITED
NATIONS ENVIRONMENTPROGRAMME (UNEP)

IvonneHIGUERO (Ms.), Programme Officer, Division of Environmental Conventipns
Nairobi

SECRETARIAT OF THE ©NVENTION ON BIOLOGICAL DIVERSITY (SCBD)

HenriettaMARRIE (Ms.), Program OfficerSocial, Economic and Legal Sectidvipntreal

Valerie NORMAND (Mrs.), Program Officer, Montreal
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ORGANISATION DES NATIONS UNIES POUR L'EMCATION, LA SCIENCEET LA
CULTURE (UNESCO)/UNITED NATIONS EDUCATIONAL, SCIENIFIC AND
CULTURAL ORGANIZATION (UNESCO)

Georges MALEMPRE, Director, UNESCO Liaison Office, Geneva
FrancoiseéGIRARD (Ms.), Intangible Heritage Section, Sector for Cultuiparis
ORGANISATION DES NATIONS UNIES POWR L'ALIMENTATION ET

L’AGRICULTURE (FAQO)/FOOD AND AGRICULTUREORGANIZATION OF THE
UNITED NATIONS (FAO)

Clive STANNARD, Senior Liaison Officer, Commission on Genetic Resources for Food and
Agriculture (CERFA/AGD), Rome

ORGANISATION INTERNATIONALE DU TRAVAIL (OIT)/INTERNATIONAL
LABOUR ORGANIZATION (ILO)

FrancescTHORNBERRY (Ms.), Equality and Employment Branclbeneva
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SOUTH CENTRE
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ORGANIZATION (WTQO)

Jayashre®/ATAL, Counsellor, Intellectual Property Divisip@eneva
Lillian Saili BWALYA (Mrs.), Economic Affairs Officer, Geneva
UNION INTERNATIONALE POUR LA PROTECTIONDES OBTENTIONS

VEGETALES (UPOV)/INTERNATIONAL UNION FOR THE PROTECTION ORMEW
VARIETIES OF PLANTS(UPQV)

Paul Therence SENGHOR, administrateur principal de programme, Geneva
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ORGANISATION EUROPERINE DES BREVETS (OEBEUROPEAN PATENT
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Francesc@ ACCA, Examiner Ryswyk
Hendrik MEYLAERTS, Director, Ryswyk
InmaESTANOL (Ms.), Examiner Munich

ORGANISATION AFRICAINE DE LA PROPRIETENTELLECTUELLE
(OAPI)/AERICAN INTELLECTUAL PROPERTY OR@NIZATION (OAPI)

FrancoisKkOUAKOU N'GUESSANexpert , Abidjan

JeanMarie FONDOUN, expert, Yaoundé

HassineYACOUBA KAFFA, chef du Service de la propriété littéraire et artistiqdaoundé
DrissaDIALLO, chef du Departement Medecine TraditionneBamako

ORGANISATION REGIONALE AFRICAINE DE LA PROPRIETE INDUSTRIELIE
(ARIPO)/AFRICAN REGDONAL INDUSTRIAL PROPERTY ORGANIZATION (ARIPO)

Mzondi CHIRAMBO, Director General, Harare

EmmanueSACKEY Examiner (BieChemistry), Technical Departmeidarare

ORGANISATION EURASIENNE DES BREVETS (OEB)/EURASIAN PATENT
ORGANIZATION (EAPO)

Vladimir LYTKIN, Director, Gen&al Management Division, Moscow

Alexander |. ALEKSEEV, Director, Department for International Relations and Cooperation
with National Offices, Moscow

LIGUE DES ETATS ARAEES (LAS)/LEAGUE OF ARRAB STATES (LAS)

SaadALFARARGI, Ambassador, Permanent Reprgséive, Permanent DelegatiocBeneva
Mohamed LamindMOUAKI BENANI, Counsellor, Permanent Delegatj@eneva

El Sayed MAHMOUD, Minister Counsellor, Permanent Delegation, Geneva

GENERAL SECRETARIAT OF THE ANDEAN COMMUNITY

Monica ROSELL (Sra.), Asesoegjal, San Isidro
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SYSTEME ECONOMIQUE IATINO AMERICAIN (SELA)/LATIN AMERICAN
ECONOMIC SYSTEM (SER)

OttoBOYE SOTQ Secretario Permanent€aracas

ORGANISATION DE L’'UNITE AFRICAINE (OUA)/ORGANIZATION OF AFRICAN
UNITY (OAU)

Sophie Asimenye KALINDE, Ambasslor, Permanent Observer, Geneva

Francis MANGENI, Counsellor, Geneva

ORGANISATION INTERNATIONALE DE LA FRANCOPHONIE (OIF)

Xavier MICHEL, ambassadeur, observateur permanent, Délégation perma@entve
SandraCOULIBALY LEROY (Mme), adjointe a I'Obserateur permanent, Délégation

permanenteGenéve

SECRETARIAT GENERALDE LA COMMUNAUTE DU PACIFIQUE/SECRETARIA
OF THE PACIFIC COMMLIWNITY

RhondaGRIFFITHS(Ms.), Cultural Affairs Adviser, Cultural Affairs ProgrammBloumea

SECRETARIAT DU FORUMDES ILES DU PACIFIQUE/PACIFICISLANDS FORUM
SECRETARIAT

Peter John WILLIAMS, Special Adviser, Suva

IV. ORGANISATIONS INTERNATIONALES NON GOUVERNEMENTALES/
INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS

ActionAid: Pushpendra SINGH (Regional Manager, Bihar); ipendraKUMAR (Policy
Analyst New Delhj); RuchiTRIPATHI (Ms.) (Food Trade Policy Analyst.ondon

Arctic Athabasken CouncilBrian Layne MAC DONALD (Legal Counsel, Yukon Territory)

Association littéraire et artistique internationale (ALAI)/InternatbLiterary and Artistic
Association (ALAD: Silke VON LEWINSKI (Mrs.) (Munich)
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Biotechnology Industry Organization (BlO).ara Fleur BARTLETT (Mrs.) (Legal Research,
Geneva); Lovisa LIF (Ms.) (Legal Assistant, Sidley Austin Brown and Wood, Geneva)

Brazilian Association of Intellectual Property (ABPI): Mafi&erezaWOLFF (Mrs.)
(Coordinator of the Working Group on Biotechnolgdgio de Janeirp

Centre d’échange et de coopération pour 'Amérique latine (CECAL)/Exchange and
Cooperation Centre fordtin America (ECCLA) Olivia COTO CORELLA(Mme)
(représentante aupres des organisations internatiotzesve; Michel CELI VEGAS
(présidentGenévée

Centre d'études internationales de la propriété industrielle (CEIPI)/Centre for International
Industial Property Studies (CEIPI)FrancoisCURCHOD (professeur associé a I'Université
Robert Schuman de Strasbou@genolie)

Center for International Environmental Law (CIELpavid VIVAS (Senior Attorney
Genevd Alexandra RUPPEN (Miss) (Intern Attornggeneva); Malini GOEL (Ms.)
(Attorney/Policy Student, Maryland)

Centre international pour le commerce et le développement durable (ICTSD)/International
Centre for Trade and Sustainable Development (ICTSBahamDUTFIELD (Academic
Director, IPR Projet, Geneva

Chambre de commerce internationale (CCl)/International Chamber of Commerce (ICC):
Timothy ROBERTS(rapporteur, IP CommissioBracknel)

Comité consultatif mondial de la Société des Amis (QUAKERS) et de son bureau aupres de
I'Office des Natiors Unies (FWCC)/Friends World Committee for Consultation and Quaker
United Nations Office (FWCC)Jonathan HEPBURN (Programme Assistant, Geneva)

Confédération internationale des éditeurs de musique (CIEM)/International Confederation of
Music Publishers CMP). JennWACHER (Mrs.) (directrice Lausanng

Conférence circumpolaire inuit (ICC)/Inuit Circumpolar Conference (tIC@plet FORD
(Ms.) (Consultant, Ottawa

Commission des aborigenes et des insulaires du détroit de Torres (ATSIC)/Aboriginal and
Torres Strait Islander Commission (ATSICDJ AHKEE (Representativ&;anberra);
Robert Leslie MALEZER (International Project Officer, Canberra)

Conseil SAME/SAAMI Council Mattias AHREN (Legal Adviser, Stockholm)

Croplife International RicardoGENT (Knowledge ManageICropLife America,
Washington, D.Q; PatriciaPOSTIGOM LAUGHLIN (Ms.) (Manager, Global Political
Affairs and Society IssueBrussel3

Déclaration de Bere/Berne DeclarationFran¢oisMEIENBERG (Food and Agriculture
Zurich); Marc STEINLIN (Programme Coordinatozurich); CorinnaHEINEKE (Ms.)
(Zurich)
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FARMAPU - Inter & CECOTRAP— RCOGL SakinaNTAMAKEMWA (Mme)
(coordinatrice nationale&igali)

Fédéation ibéralatino-américaine des artistes interpretes ou exécutants (FILAIE)Abero
Latin-American Federation of Performers (FILALE) uis COBOS(PresidenteMadrid);
Miguel PEREZ SOLISAsesor JuridicoMadrid); PalomaLOPEZ(Sra) (AsesoraMadrid)

Fédération internationale de I'industrie du médicament (FlIM)/International Federation of
Pharmaceutical Manufacturers Associations (IFPMBjic NOEHRENBERG(Director,
Intellectual Property Rights and Trade Issu@snevy; ArianeMCCABE (Ms.) (Research
Assistant, Intellectual Property Rights and Trade IssGesieva

Fédération internationale des conseils en propriété industrielle (FICPI)/International
Federation of Industrial Property Attorneys (FICPDannyR. HUNTINGTON (Chair,
Commission on Tradbinal Knowledge, Virginia)

Fédération internationale des musiciens (FIM)/International Federation of Musicians (FIM)
JeanVINCENT (secrétaire générdParig; ThomasDAYAN (adjoint au secrétaire général
Pari3

Fédération internationale des organismésagt les droits de reproduction
(IERRO)/International Federation of Reproduction Rights Organizations (IFRRO)
VeronicaWILLIAMS (Ms.) (Secretary GeneraBrussel$, TarjaKOSKINEN-OLSSON
(Ms.) (Chief Executive Officer, KopiostdHelsinki)

Genetic Resaues Action International (GRAIN)RenéeVELLVE (Ms.) (Coordinator, Los
Bafos Office Lagung; Cecilia OH (Ms.) (Researcher, Geneva)

Groupement International de travail pour les Affaires indigénes (IWGIA)/International Work
Group for Indigenous Affair§lWGIA): Ursina STGIER (Ms.) (Geneva)

Indian Movement “Tupaj Amaru” Ladzaro PARY ANAGUA (General Coordinator, Geneva)

Industrie mondiale de I'automédication responsable (WSMI)/World Self Medication Industry
(WSMI): YvesBARBIN (Pierre Fabre Santé, Pis et IndustrieGaillag

Ingénieurs du mondeFrancoisULLMANN (présidentGenéve

Institut Max Planck de droit étranger et international en matiére de brevets, de droit d’auteur
et de concurrence/MaRlancklInstitute for Foreign and International teat, Copyright and
Competition Law Silke VON LEWINSKI (Ms.) (Head, Department of International Law
Munich)

Institute for Agriculture and Trade Policy (IATPChelaVAZQUEZ (Ms.) (Senior Program
Associate Minneapoli$; Elizabeth REICHEEDOLMATOFF (Ms.) (Conseikre,
Minneapolis)

International Environmental Law Research Centre (IELREhilippe CULLET (Research
Programme DirectoiGeneva
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International Institute for Environment and Development (IEB)ystyna SWIDERSKA
(Miss) (Research Associateondon)

International Plant Genetic Resources Institute (IPGBLsarH. BRAGDON (Ms.) (Senior
Scientist Law and Policy, Genetic Resource Science and Technology GRoom

International Seed Federation (FIS3ernardLE BUANEC (Secretary GeneraNyon);
RadhaRANGANATHAN (Director, Technical Matters Nyoh

Mejlis of the Crimean Tatar PeopldNadir BEKIROV (Head of Department on Political and
Legal IssuesSimferopo)

Programme de santé et d’environnement/Health and Environment Program:
Madelene NGO LOUGA (Executive Coordinator, Yaounde)

Russian Association of Indigenous Peoples of the North (RAIP O\Rita KAPLIN
(Vice President, Moscow

Tulalip Tribes of Washington Governmental Affairs Departmepteston HARDISON
(Politics Analyst, Maysville)

Union internationale des éditeurs (UIE)/International Publishers Association:(IPA)
BenoitMULLER (Secretary GeneraGenevy}; CarloSCOLLO LAVIZZARI (Legal
Counsel Genevg, Stéphani@UETEY (Mrs.) (Project ManageriGenevy

Amanda KORNFELD is.) (Intern, Geneva)

Union mondiale pour la nature (IUCN)/World Conservation Union (IUCN):
MariaFernandd&£SPINOSA(Ms.) (Indigenous Peoples Seniddvisor, Quitg

V. BUREAU/OFFICERS

Président/Chair: Henry OLSSON(Suedebweden)

Vice-présidentice-Chair: Homai SAHA (Inde/India)

Mwananyandabikusita LEWANIKA (Zambie/Zambia)

Secrétaire/Secretary: Anthony TAUBMAN (OMPI/WIPQO)
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VI. BUREAU INTERNATIONAL DE L’'ORGANISATION MONDIALE
DE LA PROPRIETE INTELLECTUELLE (OMPI)/
INTERNATIONAL BUREAU OF THE
WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO)

Francis GURRY, sousdirecteur général, conseiller juridique/Assistant Director General,
Legal Counsel

Antony TAUBMAN, directeur par interim et chef, Division des savoirs traditionnels, Bureau
des affaires juridiques et structurelles/Acting Director and Head, Traditional Knowledge
Division, Office of Legal and Organization Affairs

Nuno PIRES DE CARVALHO, chef de la Section des ressources génétiques, de la
biotechnologie et des savoirs traditiais connexes, Division des savoirs traditionnels,

Bureau des affaires juridiques et structurelles/Head, Genetic Resources, Biotechnology and
Associated Traditional Knowledge Section, Traditional Knowledge Division, Office of Legal
and Organization Affairs

Wend WENDLAND, chef de la Section de la créativité et des expressions culturelles et
traditionnelles, Division des savoirs traditionnels, Bureau des affaires juridiques et
structurelles/Head, Traditional Creativity and Cultural Expressions Section tidredi
Knowledge Division, Office of Legal and Organization Affairs

Shakeel BHATTI, administrateur principal de programme, Section des ressources génétiques,
de la biotechnologie et des savoirs traditionnels connexes, Division des savoirs traditionnels,
Bureau des affaires juridiques et structurelles/Senior Program Officer, Genetic Resources,
Biotechnology and Associated Traditional Knowledge Section, Traditional Knowledge
Division, Office of Legal and Organization Affairs

Donna GHELFI (Mrs.), administratir de programme, Section de la créativité et des
expressions culturelles et traditionnelles, Division des savoirs traditionnels, Bureau des
affaires juridiques et structurelles/Program Officer, Traditional Creativity and Cultural
Expressions Section, Trainal Knowledge Division, Office of Legal and Organization
Affairs

Susanna CHUNG (Miss), consultante, Division des savoirs traditionnels, Bureau des affaires
juridiques et structurelles/Consultant, Traditional Knowledge Division, Office of Legal and
Organization Affairs

Phyllida MIDDLEMISS (Mrs.), consultante, Division des savoirs traditionnels, Bureau des

affaires juridiques et structurelles/Consultant, Traditional Knowledge Division, Office of
Legal and Organization Affairs

[L’annexe Il suit /Annex| follows]
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ANNEX I

POSITION PAPER
OF THE AFRICAN GROUP

Presented to the
Third Session of the WIPO Intergovernmental Committee on Intellectual Property and
Genetic Resources, Traditional Knowledge and Folklore
(June 13to 21, 2002)

l. INTRODUCTION

This position paper of the African Group, presented to the third session of the WIPO
Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore (the IGC), flows from the “Decision on Intellectual Property,
Geretic and Biological Resources, Traditional Knowledge and Folklore in Africa” taken by
the Council of Ministers and adopted by the Heads of African States at the Sdwartty
Ordinary Session/Ninth Ordinary Session of the African Economic Community of the
Organization of African Unity (the OAU) (July 5 to 8, 2001, Lusaka, Zambia), and is the
synthesis of views and proposals developed by African States at several meetings held in
Africa and within the context of the IGC. In this context, the paper refetbe “Proposal
Presented by the African Group to the First Meeting of the Intergovernmental Committee on
Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore”
(WIPO/GRTKF/IC/1/10) and the paper entitled “Intergovernmental Cameion Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore” presented by the
delegation of Zambia (WIPO/GRTKF/IC/1/12).

. PREAMBLE
The African Group:

(1) recalls the “Decision on Intellectual Property, Genetic and BiiclmigResources,
Traditional Knowledge and Folklore in Africa” adopted by the Council of Ministers and
endorsed by the Heads of African States at the Sevientgh Ordinary Session/Ninth
Ordinary Session of the AEC of the Organization of African Unity yluto 8, 2001, Lusaka,
Zambia), according to which:

“(The) Council (of Ministers):

(1) COMMENDS the Secretary General on his initiative and efforts in developing
the draft African Model Law on the Protection of the Rights of Local
Communities, Farmerand Breeders and for the Regulation of Access to
Biological Resources, as well as the draft African Model Law onBadety
and an Africawide
Bio-Safety System;

(2) SUPPORTS the convening of the proposed experts meetings intended to
further examine ta draft model laws within the framework of the African
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common positions on intellectual property, generally, and the Trips Agreement
in particular; and

URGES MEMBER STATES TO:

0] Participate effectively in the two egoing processes of developing model
laws and to use these models as a basis for finalizing their national legislations by
adapting their provisions to the national context and within the framework of the WTO
negotiations, whilst maintaining, as much as possible, the principle of unifoahity
national laws of integrating African economies;

(i) Examine ways and means of raising awareness about the protection of
genetic resources, indigenous knowledge and folklore, taking into account the need to
protect the rights of local communities;

(i) Identify, catalogue, record and document the genetic and biological
resources and traditional knowledge, including expressions of folklore held by their
communities, within the framework of national laws, with a view to guaranteeing them
protection aginst misappropriation;

(iv)  Exchange information and experiences and continue, within the framework
of the OAU, with the search for joint solutions of common concern, and, with the
efforts aimed at developing common position, policies and strategresation to these
issues.”

(2) recalls the decision of the OAU proclaiming 200Q as the Decade for Traditional
Medicine;

(3) takes note of the draft African Model Law on the Protection of the Rights of Local
Communities, Farmers and Breeders andlierRegulation of Access to Biological
Resources adopted by the OAU;

(4) emphasizes that the protection of genetic resources, traditional knowledge and
expressions of folklore is of great importance to African States. The African region is rich in
gendic resources, traditional knowledge and expressions of folklore, which are an important
part of the cultural and natural heritage of Africa’s peoples;

(5) Dbelieves that the need for the protection of genetic resources, traditional knowledge
and expressins of folklore should be viewed and understood within the context of larger
sociceconomic, cultural and political processes in Africa striving for sustainable
development, socteconomic uplift of particularly rural communities, peojentered
developmaet, scientific and cultural endeavors, and the respect for the human dignity and
cultural identity of traditional and traditional communities;

(6) believes that WIPO has a significant role to develop internationally acceptable and
equitable solutions ttheintellectual property issue®lated to genetic resources, traditional
knowledge and expressions of folklore;

(7) notes that issues pertaining to genetic resources, traditional knowledge and
expressions of folklore should be addressed equitabth&yGC with due regard to their
equal importance;
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(8) notes the desirability of cerdination and synergy between actions taken at the
national, regional and international levels;

(9) believes that there is a need to devesopgenerigights and gstems to provide
protection not adequately available under current rights and systems, despite the protection
provided in some cases to traditional knowledge associated with genetic resources and
expressions of folklore by current intellectual propertgteyns;

(10) notes that States and traditional communities have difficulty in implementing and
making effective use of existing rights and systems for the protection of traditional knowledge
and expressions of folklore;

(11) affirms the sovereignty oft8tes over their genetic resources, and recognises the
principle of fair and equitable sharing of benefits arising from the use of such resources;

(12) notes that the use of genetic resources is inseparable from and an integral part of
traditional knowlelge.

lll.  AFRICAN POSITION ON SPECIFIC AGENDATEMS OF THE IGC

Access to Genetic Resources and Bergfiaring

(1) Inview of the alarming rate of loss and misappropriation of genetic resources,
States are urged to put in place legislative, adnraise and strategic policy measures and
mechanisms for the conservation and sustainable use of biological diversity, while protecting
the rights of the owners and users of genetic resources. Such measures and mechanisms
should include:

(@) the preparton of national laws on the protection of the rights of local
communities in respect of their genetic resources;

(b)  the development of national policies and laws on the protection,
conservation, preservation and sustainable use of genetic resources;

(c) the creation of a competent national authority responsible for the regulation,
monitoring and coordination of developmental activities, including access to and the
fair and equitable sharing of benefits in respect of genetic resources and all other
maters relating to traditional knowledge;

(d)  regional cooperation among genetic resource supplier States, and the
drafting of harmonized regional legislation on the management of genetic resources that
are multicultural in nature and cut across natiobarders within regional economic
integration areas, such as the draft African Model Law on the Protection of the Rights
of Local Communities, Farmers and Breeders and for the Regulation of Access to
Biological Resources;

(e) the promotion and recognitiasf research and development of genetic
resources and associated traditional knowledge, and the responsible dissemination of the
results of such research;
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) the design, implementation, monitoring and evaluation of programs of
information, education, gomunication and awareness, particularly at the local
community level;

(g)  consolidation of regional coordination efforts;

(h)  African States, particularly those less developed, should benefit, in case of
need, from the assistance of intergovernmentgénizations for capacity building and
in the areas cited above.

(2) The African Group considers as an important stage the development by the IGC of
“guide contractual practices”, guidelines and model intellectual property clauses for
contractual agreeemts on access to and use of genetic resources, and the fair and equitable
sharing of benefits. In this regard:

(@) contractual arrangements on access to genetic resources should take into
account the following points and principles:

() any access tgenetic resources for industrial, commercial or
research purposes should be the subject of a prior request in writing
addressed to the competent national authority or any other relevant body
responsible for genetic resources, in accordance with natiawat |

(i)  adoption of the principle of prior informed consent in the process
of access and the fair and equitable sharing of benefits;

(i) the subject matter of each contract, the rights and obligations of all
parties, the nature of the benefits ahd method of their distribution, and
the identity of the beneficiaries must be clearly specified;

(iv) the protection of the supplier’s interests, subject to assurance of the
preservation and permanency of the genetic resource for present and future
gererations.

(b)  the African Group supports enhancing, nationally, regionally and
internationally, the negotiating capacity of traditional communities and governmental
and research institutions, by, for example, creating awareness, inforrsatomg, and
providing targeted legal education.

(c) the African Group supports putting into place national and international
regulatory mechanisms and frameworks for monitoring the compliance by the parties of
the terms and conditions of contracts relating to actegenetic resources and the fair
and equitable sharing of benefits.

(3) Inrespect of the protection of biotechnology and biological resources, there should
be:

(@) inaccordance with the precautionary principle, endeavours for respect for
the right of biotechnology inventors and innovators, with due regard to the rights of the
owners of genetic resources;
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(b)  the protection of all inventions and innovations with due regard to the rules
of bio-ethics;

(c) the establishment of national biosafeggulatory frameworks;

(d)  assistance to researchers and innovators in the protection of their inventions.

Traditional Knowledge

(1) The African Group believes that in considering ganerisforms of protection for
traditional knowledge, attenticshould be paid to determining and identifying the subject
matter of protection; the type of protection desired; the content of the rights to be granted;
the duration of rights granted; and, the identity of the owners of the rights. In this respect:

@ in developing effective national, regional and international systems of
protection, it is necessary to develop flexikl@ generissystems that take customary
laws, protocols and practices into account, to provide protection not adequately
provided by eisting rights and systems;

(b)  strategies for identifying the subject matter to be protected could inter alia
include compiling inventories of traditional knowledge and the natural heritage, with
the assistance of ethics committees; the better orgaaizof the sector comprising
traditional knowledge; cooperation between traditional medicine and modern medicine
suppliers; and, the teaching of traditional knowledge at primary, secondary and tertiary
levels. National authorities should be continugushd fully involved in all phases of
the development and implementation of these activities;

(c) the owners of traditional knowledge are at the outset the individuals,
families and/or local communities from which the knowledge has come. If thesetcanno
be identified, then the State should stand in for them.

(2) Inrespect of the IGC, the African Group:

(@) favors the development of a legally binding international instrument that
recognizes, protects and rewards traditional knowledge and innosatio

(b)  supports the development by the IGC of a working definition of
“traditional knowledge” that is illustrative and inclusive, and which establishes its
characteristic features and the criteria according to which it should be protected;

(c) suppors the compilation of an inventory of documents related to traditional
knowledge for inclusion in the minimum documentation list of the Patent Cooperation
Treaty (the PCT), and the classification of relevant traditional knowledge
documentation for patentaech purposes;

(d)  notes with interest this step of the development and publication of
appropriate databases of traditional knowledge that is already in the public domain,
taking into account, however, the characteristics and needs of African Traditional
Knowledge Systems, which are largely ordtigld, as well as the use of databases to
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provide positive protection for traditional knowledge, particularly “secret knowledge.”
Further, the Group encourages African States to establish traditional knowledge
databases and make them available, in cases where “defensive protection” of disclosed
traditional knowledge is desired. The Group also calls upon WIPO to provide
intellectual property assistance to African documentation initiatives in this regard,
particulaly in respect of the intellectual property implications of such documentation.

(3) More generally, States should:
(@) speed up the formulation of national policies and legislation in regard to the
recognition, preservation, development and populaadnaif the inherent elements of

traditional knowledge which impact on the life of the people and the environment;

(b)  create national competent authorities for the management and promotion of
traditional knowledge;

(c) intensify efforts to create puiclawareness among all stakeholders on all
issues relating to the development, promotion and protection of traditional knowledge;

(d) translate regulatory texts linked to traditional knowledge into the local languages
with a view to the involvement of Bthe communities.

(4) The African Group also believes that traditional communities have a key
responsibility for identifying, preserving, and promoting their knowledge systems, and
national governments should support and assist them in these endeavours.

Expressions of Folklore

(1) The African Group believes that existing intellectual property rights, such as
copyright, trademarks (including certification and collective marks), and industrial designs,
may provide adequate protection for expressioreiéfore in respect of traditiofbased
creations where the creator (or creators) of the expression is (or are) identifiable. In such
cases, the creator should be the owner and beneficiary of the rights. On the other hand, where
there is no identifiablereator, recourse should be had tsuagenerigntellectual property
system, which should provide for the State to hold the rights. In such cases, the State should
pay any financial proceeds either to the relevant community or to a fund for the prorobtion
cultural heritage.

(2) Inrespect of the IGC:

(@ the IGC should examine the means by which intellectual property
registration systems, particularly the trade mark and industrial designs systems, could be
adapted to enhance the protection provittedxpressions of folklore, without prejudice
to the examination of these questions within other organs of WIPO.

(b)  the African Group supports the study of the relationship between customary
laws, protocols and practices governing custodianship, uséansmission of
expressions of folklore, on the one hand, and the formal intellectual property system, on
the other, in relatiomter alia to the establishment @ui generissystems of protection
and so as to ensure that intellectual property righteatgreclude continued customary
creation and use of expressions of folklore;
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(c) the WIPO/UNESCO Model Provisions, 1982 provide a useful reference
point for the development of effective national, regional and international systems of
protection, altbugh they could be updated and improved upon;

(d) the African Group favors the establishment of a comprehensive international
binding instrument on the protection of expressions of folklang) some form of dispute
settlement mechanism either simitarthat which is obtainable under the TRIPS Agreement
or a mediation process as is provided by the WIPO Arbitration and Mediation Centre.

Specific recommendations to WIPO

(1)  WIPO should provide greater legedchnical assistance for the putting in
plae and effective implementation of systems for the protection of expressions of
folklore at national and regional levels. Such assistance should include awareness
raising, institutionbuilding, and training and information for traditional communities on
enforcement.

(2)  WIPO should conduct empirical studies on the economic effects of the
exploitation of tangible and intangible expressions of folklore, particularly handicrafts,
in developing and the least developed countries, and particularly in the figkto
technologies for the reproduction and dissemination of such folkloric works.

Specific recommendations to African States

(1) As a matter of urgency, expressions of folklore should receive more effective and
appropriate protection at national lésein order that African peoples derive the maximum
socialeconomic benefits from such protection. In this regard:

(@) appropriate national legislation, institutions and structures should be put in
place, to ensure protection of expressions of folkkse strategy for cultural
development;

(b)  national measures and systems for the protection of expressions of folklore
should take into account the WIP@NESCO Model Provisions, 1982 as a useful
possible starting point;

(c)  African States should alssexplore and encourage use by their traditional
communities of existing intellectual property rights for the protection of traditional
culture and expressions of folklore;

(d)  African governments should devote more attention and resources to folklore
isaues and to intellectual property generally, and involve relevant communities and civil
societies in raising awareness of the value of expressions of folklore and the importance
of protecting them;

(e)  African States should devote attention to the urgesfayreating an African
Regional framework for the preservation, protection, and maintenance of the integrity of
expressions of folklore, including the establishment of national and regional
documentation centers.
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General Statements

The African Group:

(@ encourages the continued-oadination of the work of WIPO with the
ongoing processes underway in the Secretariat of the Convention on Biological
Diversity (the CBD), the Food and Agricultural Organisation (the FAO) and the United
Nations Educationacientific and Cultural Organisation (UNESCO) to enhance
synergies;

(b)  remains convinced of the necessity for the establishment of a WIPO
Standing Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore, in ordelnat these important issues be taken into account
within a framework designed to achieve specific results, in line with how other
substantive issues are dealt with by WIPO;

(c) considers that the mandate of the IGC be continued beyond the WIPO
Program ad Budget for 200203 and that consideration be given to constituting it as a
Standing Committee at that time, if not before;

(d)  calls upon WIPO to continue to support and make possible the full and
well-informed participation of developing and leasvdmped countries in the various
meetings and consultation process in this regard;

(e)  requests the WIPO Program and Budget Committee to approve and expedite
the funding of the participation of traditional communities at the IGC sessions;

() stronglyencourages officials from African States, through the coordination
of the OAU, and in consultation with their correspondences from other developing
countries, who participate in IGC sessions and other meetings relating to intellectual
property and genetiesources, traditional knowledge and folklore, to report back to and
consult with all relevant governmental and rgovernmental stakeholders so as to
enrich the participation of developing countries in such meetings;

() encourages WIPO to enhance cemgion with sukregional and regional
organizations involved in intellectual property rights;

(h)  expresses its deep gratitude to WIPO for the assistance provided to African
States and requests that it continues to provide opportunities to Africartlaed o
developing countries to engage with and contribute meaningfully to the IGC process.
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IV. CONCLUSION

The African Group intends to continuously refine and build upon these proposals as the
work of the IGC and national, regional and other internatlg@rocesses develop. The
African Group looks forward to working with the other regional groups in the IGC to ensure
the positive protection of genetic resources, traditional knowledge and folklore.

[End of annexes and of document]
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