CAPS – Practical session

1. Client asks you to copy photos (you do not own copyright in them). What to think of?

a. Have a written agreement

b. Parties, photos, number of copies to be made

c. Warranty by the client that he owns the copyright in the photo or has license to make copies or copyright has expired

d. Client will indemnify you for all costs should any suit be filed against you

e. You undertake to safeguard the photo of the client

2. Client wants to use one of your photos on postcards

a. Have a written agreement

b. Parties, images being licensed (list of their titles)

c. Warranty from you that you own copyright in them

d. If person is portrayed: do you have release?

e. Exclusive or non exclusive license

f. Term of license (only for 1000 postcards, or two years, etc)

g. Countries in which license applies

h. Details: Number of reproductions that can be made, dimensions

i. You will have the right to approve the quality (pixel resolution, paper, etc)

j. Your name + copyright notice: where, what size, also website, etc

k. Payment: lump sum, % selling price

l. What amount will client pay if he looses your negative, transparency or proof sheet

m. In what circumstances can you or the client terminate the contract (fail to pay, fail to exploit, etc)

n. If terminated: what happens to outstanding rights to receive royalties, all images held by client will be returned to you, files will be deleted

3. You enter a competition

a. Carefully read competition rules (usually binding)

b. Are the potential benefits worth the rights you give away?

c. Does competition organizer get the right to use entries which are not prize-winners?

d. Are the rights you grant to the organizers non-exclusive and limited?

e. Do you retain negatives or digital copies?

f. What is your benefit: prize, publicity

g. 
Who has first right to publish? What rights of exploitation are conveyed or implied by entry in the comptetition?

4. You ask a web developer to create website for you

Good agreement should give you all the rights you need for the foreseeable future use of your website. 

· Scope of work to be performed – Specify exactly what will be developed. Will the developer be responsible not only for writing the computer code, but also for the design and appearance? Will he register a domain name? Will he provide consulting services? Is he responsible for the maintenance and updating of your site? Etc.  

a) Ownership of material – Specify the ownership details of each element of your website. Make sure that you receive ownership rights or a license that is broad enough so that you can use the website design and software how and where you want after the web development agreement is terminated. Consider the following:

· Who owns IP rights in the different components of the website that are created by the website developer (e.g. computer code, graphics, text, website design, digital files used for creating the site, etc.)? As this is primarily a price issue, you should carefully contemplate what you need to own versus what you only need a license to use. National laws may impose mandatory requirements for transferring the IP rights; make sure your agreement complies with such conditions.

· Who owns IP rights in material that you have provided to the website developer for use on the website? It is normally the case that you will supply trademarks, product logos, literary information and other subject matter that is owned by you. It would be prudent to include a list of website elements wherein your ownership of such material is clearly confirmed. 

· What can you do with the elements in which the website designer owns IP rights? Do you have the right to sublicense, make changes, etc.? Remember that you will need permission from the original website developer to modify your website. If it is important to you that you can update the website yourself, or have it updated by another website developer, then you should make sure you obtain a perpetual license to make modifications to the site.

· Who is responsible for getting permission to use third party material like text, trademarks or software in which someone other than you or the website developer owns IP rights? 

· Who owns IP rights in the software that displays your website and runs the components of your website? If the developer (or a third party) retains ownership and you only receive a license that is specific to your intended use, make sure the scope of the license is broad enough to switch developers and operating systems, to expand the use of the sites to additional business entities, etc.

· Can the website developer use the design as a model for other websites? Can he license the software or any other things built into your site to your competitors? 

b) Warranties – Each party should warrant that it owns or has permission to use any material that it provides for the website and that the contents do not violate any law or regulation.
 

c) Maintenance and update – Maintenance of the site includes such things as changes, updates, troubleshooting or repairs. You should detail the level of maintenance and the price terms. Will the developer update your site and if so, how often? What kind of endeavor is he responsible for? What kind of actions will he take when the service interrupts or brakes down?

d) Confidentiality – While divulging confidential information about your business or allowing access to your facilities, you should include a confidentiality or non-disclosure clause in your web development agreement. This can protect you against unauthorized disclosure of your trade secrets.

e) Liability – Who will bear the responsibility for the links to other sites, the designation of keywords and metatags? Who will be liable in the event of any trademark or other claims? 

f) Other - Your website development agreement will also need to include clauses related to fees and payment, indemnification, disclaimers, limitation of liability, jurisdiction and applicable law, etc.

5. You take picture of old man on the street. He demands the film, claiming that he owns it because it is of him

· Man doesn’t have the right to demand the actual media (film). But he has the right to withhold permission for you to use the photos.

· You can’t do anything without him. He can’t do anything without you: You own the film + the copyright in the pictures you took.

6. Someone infringes your copyright in your picture…

· Decide which course of action suits your business, your ongoing relationship with the other party and your reputation

· Decide if you want to:

-take legal advice before taking action (contact your professional association)

-call or write and alert the person to your concerns and ask them to stop using your photos without permission, and to pay a reasonable fee for their use

-alternative dispute resolution – mediation; arbitration

-take legal representation and commence court action (retain evidence!)

7. Decide to join an online gallery

· Who owns copyright?

· Who is liable if the copyright is infringed and you discover copies have been made?

· Who is responsible for technological protection of the photos?

· On what grounds can you withdraw from the arrangement (get a written agreement if possible)

8. You have a great idea for a publicity campaign. To contact a company and explain your ideas, with the hope that he will engage you as photographer to realize the campaign. The company says not to be interested. 6 month later to discover an ad, with exactly your ideas.  What can you do?  How could you avoid a similar situation in the future

a. Ideas are not protected by copyright

b. Unfair competition, etc.  but very difficult to prove 

c. Future: Have a confidentiality agreement. Keep evidence of your ideas. Write down on paper, date, etc.

9. If you discover that your photo has been copied in Australia and used on a commercial website of a travel agency, what can you do?

� 	It is advisable also to include a warranty from the developer that the site will operate in accordance with certain specifications that have been agreed between you and the developer.





