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BBEAEHVE

1. Ha cBoewn Tpuguatb TpeTben ceccum, npoxoausLuen B XXenese ¢ 6 no 9 gekabps 2021
roga, NocTosHHbLIN KoMUTET No naTeHTHOMY npasy ([KIIM) cornacuncs ¢ Tem, 4To B
COOTBETCTBUM C peLLeHreM, NPUHATLIM Ha ABaauaTh wecton ceccun MNKIMN, Cekpetapuat
NPOAOMKMT paboTy HaJ NPOEKTOM CNPaBOYHOIO JOKYMEHTA, MOCBSALLEHHOMO UCKIMIOYEHNSAM U
OrpaHMYeHnsaM U3 NaTeHTHbIX NpaB B KOHTEKCTE MAaTEHTHOM OXpaHbl. B yacTHoCTH, Gbino
pelleHo, yto CekpeTapmat, MOMUMO NpPoYero, NOAroTOBUT M NPeACTaBuUT Ha TpuauaTb
yeTtBepTon ceccum MNMKII npoekT cnpaBoYHOro AOKYMeEHTa 06 UCKMOYEHMN, CBSI3AHHOM C
ncyepnaHmem naTeHTHbIX Npas (CM. 4OKyMeHT SCP/33/5, NyHKT 24, NepBbIi NyHKT CNUCKa B
pasgene «/cknoyeHmsa n orpaHu4eHmns N3 NaTeHTHbIX NPaB»).

2. B cooTBeTCTBMM C Bbileyka3aHHbIM pelueHmnem MKII, B NpUnoXeHnn K HacTosLwemy
OOKYMEHTY COOEPXUTCHA YNOMSHYTbIN NPOEKT CNpaBoOYHOro JOKYMeHTa Anga obcyxaeHns
KoMmuteToM Ha cBoen TpuaLaTb YeTBepTon ceccuu, kotopas coctoutcs B XKeHese ¢ 26 no 30
ceHTs0ps 2022 roga. [Mpu noaroToBKe NPOEKTa CNpaBOYHOro gokyMeHTa CekpeTapuaT
nonb3oBancs MHdopmaumen, NnpeacTaBneHHoN rocyaapcTeammn-4rieHammn’, B Tom yncre

! locypapcTBam-yneHam 1 permoHanbHbIM NaTeHTHbIM Be4OMCTBaM Gbino npearniokeHo ¢ NOMOLLbO
umpkynsipHoro nucema C. 9089 ot 14 aHBaps 2022 roga npeactaButb MexxayHapogHomy 6topo ntobble
AONoMnHUTENbHbLIE MaTepuarnsl Ans NOArOTOBKM NPOEKTa CNPaBOYHOro AOKYyMEHTa 06 NCKMHYeHuN,
KacalLLerocs ncyepnaHus nateHTHolx npae. [MonyveHHble MaTepuansl onybnukosBaHbl Ha Beb-cante
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NOMNOXEHNAMUN HALMOHAaNbHOro/permMoHanbHOro 3akoHoAaTeNnbCTBa U Matepuanamm cyaebHbix
Jen, a TaKke apyron nHgopmawmen, nosly4eHHON B paMkax pasnuyHon gearenbHoctn MK,
Momumo atoro, CekpeTapuaT Takke obpalianca K ApyrmmM MCTOYHMKaM MHdopMaumm, YToobl
cobpaTb BcoMoraTesnbHble Matepuarnbl No TeMe.

3. B psge npencraBneHnin rocyaapcTB-4YfieHOB B OTBET Ha LmpKynsapHoe nucbmo C. 9089 ot
14 auBaps 2022 roga, Takxke cogepxanacb MHOpPMaLUns O TOM, Kak B COOTBETCTBYHOLLMX
IOPUCONKUMSX NPUMEHSAETCH UCKIIOYEHNE B OTHOLLEHMM UcYepnaHnsa npaB Ha Guonoruyeckme
mMaTepuanbl. YuuTbiBasa cneumduky BONPOCOB, KacaloLMXCa ucyepnaHng npas Ha
Oronornyeckne matepuarnbsl, KOTOpble CBS3aHbl C UCKMIOYEHMEM, OTHOCSLLMMCS K
NCNONb30BaHMIO 3anaTeHTOBaHHbIX N300PETEHNI B CENbCKOXO3ANCTBEHHbIX U/Mnn
CENEKUMOHHbIX Liensix2, B HAacTOsILLEM NPOeKTe CNPaBOYHOro AOKyMEHTa 3TOT BONPOC He
paccmaTtpuBaeTcs.

4. [aHHbIN OOKYMEHT coaepXuT cneayowme pasgensbl: (i) O63op ucknoveHus,
KacarLerocsi ncHepnaHus nateHTHolx npa.; (i) icuepnaHne naTeHTHbIX NpaB: 3Ha4YeHnEe U
Buabl; (iii) Llenn n 3agaym ncknoveHus, Kacarowwerocs ncuepnaHms nateHTHolx npas; (iv)
McuepnaHve naTeHTHbIX NpaB: MexayHapoaHas HopMaTUBHO-NpaBoBas 6asa; (V)
MmnnemMmeHTaums UCKNOYEHWs], KacatoLerocsa ncuepnaHms naTeHTHbIx npas; (vi) Mpobnemsl, ¢
KOTOPbIMW CTanKMBaKTCs rocygapCcTBa-yreHbl NpyM MMNNEeMEHTaLMM UCKNIOYEHNS,
KacatoLerocst ucyepnaHus nateHTHblx npa.; 1 (vii) PesynbTaTbl MNeMeHTaumnm UCKIoYeHns,
CBSI3aHHOrO C MCYeprnaHMEM NaTeHTHLIX NpaB. Kpome Toro, oH BktoyaeT lNMpunoxeHue, B
KOTOpOM cobpaHbl pasfnyHbie NpaBOBblE MONOXEHMS 00 MCKIIOYEHMM, KacatoLemMcs
nmcyepnaHnsa NaTeHTHbIX NpaB.

[MpunoxeHnune cnenyeT]

anekTpoHHoro gopyma MK no agpecy:
https://www.wipo.int/scp/en/meetings/session_34/comments_received.html.

2 Cwm. gokymeHT SCP/21/6 (OrpaHnyeHns N NCKITYEHUS, KacatoLmMecs UCMOMb30BaHNS 3anaTeHTOBAHHbIX
M300peTEHNIN B CENbCKOXO3ANCTBEHHbIX U/UNWN CENEKUNOHHbIX LENsx).
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1. O06G30p UCKNIOYEHUs], KacaloLerocs ncyepnaHusa NaTeHTHbIX NpaB

1.  [okTpuHa ncyepnaHusi npaB MHTennektyansHon cobcteeHHocTn (MC) (Takke n3secTtHas
Kak «[IOKTpMHa NepBoi Npoaaxmu» )3, aensaeTcsa BaxkHoM ocobeHHocTbio cuctem UC. Mo cyTu,
OHa orpaHu4MBaeT npaea BragensueB NC Ha KOHTPOMb pacnpoCTPaHEeHNss OXPaHAEMbIX
TOBaApOB MNOCe UX NEPBOro 3aKOHHOIO BbIMyCKa Ha PbIHOK. B YyacTHOCTK, 3Ta AOKTpUHA rnacuT,
YTO Nnocrne Toro, Kak ToBapbl, coaepxawune npeamet oxpaHbl C, 6yayT BbiNyLLEHbl HA PbIHOK
npasoobnagaTenem unu ¢ ero cornacus, UCKMYnTernbHbIe NpaBa Takoro npasoobnagartens B
OTHOLLEHUN KOHTPOSS 3a UCNONb30BaHMEM M NPoAaXKen 3TUX TOBApOB CTAHOBATCA
«uncyepnaHbl». Taknm o6pas3om, 3Ta JOKTPUHA NO3BOSSAET 3aKOHHbIM NpuobpeTtaTtensam NC
ncnonb3oBaTb UKW NepenpogaBaTh Takue ToBapbl, cogepxawme oxpaHsemyto NC, 6e3 kaknx-
nnbo onaceHwun, 4To BNagenew NHTennekTyanbHoM COOCTBEHHOCTU CMOXET BOCMOSb30BaTbCS
CBOUMM NpaBamu, [abbl BOCMPENATCTBOBATb TAKOMY MCMOMb30BAHUIO U NPOLAXe.

2. OCHOBHbIMY NpUYMHaMK obecneveHns ncyepnaHnsi NaTeHTHbIX NpaB ABMseTcs
pocTumxkeHne banaHca MHTepecoB nNaTeHToobnagaTenen ¢ nHTepecamu noTpeduTenen,
COAENCTBUE KOHKYPEHLIMN U CHUXXEHMIO LieH, cBoBoaHoe nepemelteHne/ob6opoT ToBapoB U
cBobofa Toprosnu.

3.  Xota obLienpusHaHo, YTO Npy NEpPBOK Npogaxe ToBapa, cogepxatlero oxpaHsemyo VC,
NPOUCXOONUT McYepnaHue NpaB MHTENNeKTyanbHOW COGCTBEHHOCTM BHYTPU CTPaHbl*, B
KOHTEKCTE MEXAYHapOLHOW TPaHCrpaHMYHON TOProBNun pasfniMyHblie CTpaHbl MPUAEPXKUBAKOTCS
pa3sHbIX NOAXOAO0B B OTHOLLUEHUW NapannenbHOro MMnopTa (MM TOBapoOB «CEPOro pPbIHKa).
ToBapamu napannesnbHOro MMNopTa MMEHYHOTCS NOANMHHbBIE TOBaPbl, 3aKOHHO BbIMNyLLEHHbIE
Ha pPbIHOK ApPYron CTpaHbl, a 3aTeM BBE3€HHbIE TPEeTbEN CTPAHOW C UCMONb30BaHNEM
HeaBTOPM30BAHHOIO KaHarna pacnpocTpaHeHus, T. €. KaHana, napannenbHOro Tomy,
Ncnonb3oBaHMe KOToporo 6bino paspelueHo npaBoobnagatenem. MOCKONbKY OHM
UMMOPTMPYIOTCS Yepe3 HEaBTOPU3OBAHHbLIE KaHarbl, HA HUX MOXET He pacrnpOCTPaHATLCS
rapaHTUs OPUrMHaNbLHOrO N3roToBUTENS, MO0 OHM MOryT ObiTb YNakoBaHbl MHaye. B oTaenbHo
B3ATOW CTpaHe MOryT NPUMEHSITLCA pasnnyHble npasuna ob ncyepnaHnm pasHbix BUAOB NpaB
MC, HanpumMep, NaTeHTHLIX NpaB, aBTOPCKNX NPaB 1 TOBApPHbLIX 3HAKOB.

4.  Yto KacaeTcs NaTEHTOB, TO B LIENIOM BOMNPOCHI UCYepnaHus NaTeHTHbIX Npas
onpeaenslTca HauMoHanbHbIM 3akoHoaaTenbCcTBOM. Ecnv GpaTb MecTo nepBoii Npoaaxu,
NpWY KOTOPOK HacTynaeT ucyepnaHue npae, To B pa3fMyHbIX CTpaHax Yalle BCero BCTpeyarTcs
TPY BUAA MCHYEPNaHUS: HauMOHanbHOE, permoHanbHoe n MexayHapoaHoe. HaunoHanbHoe
ncuyepnaHue HanaraeT MakcumarbHble OrpaHMYeHns Ha napannenbHblin UMnopT. Ecnin xe
BpaTb peXxnmbl PErMoHanbHOIo U MEXAYHAPOAHOro McyepnaHms Npae, TO OHU B TON UMW MHOW
CTeneHn NO3BOSISIOT OCYLLECTBNATL NapannesbHbIi MMNOPT TOBApOB M3 TPETbUX CTpaH. [pu
3TOM B HEKOTOPbIX CTpaHax Ans oTAeNbHbIX OTpacnein NnpuMeHsitoTcs ocobble npasunia o6
ncyepnaHum npae; B APYrnx e cTpaHax ocobble npasuia ncyeprnaHnsi MoryT NpUMeEHSITLCS B
onpeaeneHHbIX 06CcToATenbCTBaXx.

5.  Ha mexayHapoaHOM ypoOBHe He CyLleCcTBYyeT CornalleHus, NpeanucbiBaoLwero
KOHKPETHbIN PEXUM ncHepnaHus, KOTOPbIA AOMKHbI NPUMEHATL ero y4acTHukn. Ctatbs 6
CornaweHns no TOproebIM acrnekTam npae UHTeNnekTyanbHon cobcTBeHHOCTM (CornalueHms
TPWIMC) npsimo He gonyckaeT ncnonb3oBaHue nobbix nonoxexHun CornaweHns ansa peeHus
Bonpoca 06 ncyepnaHum NpaB MHTENNEKTyanbHON COBCTBEHHOCTM NPW yperynmpoBaHum
cnopoB B pamkax BTO, npu ycnosumu cobntogeHust nonoxeHun Cornawenms TPUMC o
HaUMOHanbHOM pexumMme 1 0 pexume Hanbonbliero 6naronpuarcTeoBaHmns. [JoxuHckas

3 TepMuH «QOKTpMHA NepBO NPoAaXu» 0ObIYHO UCMONb3YeTCs ANS CCbIIKU Ha KOHLIeNLUUIO ncHepnaHusi npas B
KOHTEKCTe aBTOPCKOro npasa, rnaBHbIM 06pa3om B CoemHeHHbIX LLtatax Amepuku.
4 3a ucknYeHnem nNaTeHTHbIX NpaB Ha CaMOBOCMNPOM3BOASALLMECS TOBaphbI (Hanpumep, buonornyeckne

maTtepwuarnsl, CM. JOKyMeHT SCP/21/6).
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peknapaums no Cornawenunto TPUTMC n obLiecTBEHHOMY 34paBOOXPAHEHNIO COQEPKNUT
PYKOBOASILLME YKa3aHWUsi NO TONKOBAHMWIO CTaTby 6 U NOATBEPXKAAET, YTO KaXKAbIA YH4aCTHUK
MOXeT CBOOOAHO yCTaHaBNMBaTb CBOM COOCTBEHHbIV PeXUM ANsi TaKoro ncyepnaHus 6es
Kakux-nnbo npobnem, npu ycrnosumn cobnogeHnsa NpMHUMNOB HanbonbLiero
BGnaronpusaTCTBOBaHUSA U HALMOHANBHOTO pexuma’.

6. Pspa permoHanbHbIX JOKYMEHTOB pPerynmpytoT BOnpoc 06 ncyepnaHum npas B pamMkax
COOTBETCTBYIOLWMNX pernoHoB. K npumepy, YeTkme 3akoHoAaTeNbHble NonoXeHus 06
ncyepnaHum cogepxkatcs B pelueHnn Kommccnm AHackoro coobuectsa Ne 4866 ot 14
ceHTs16ps 2000 roga, B naTEHTHON UHCTPYKUMM K EBPA3MICKOM NAaTEHTHON KOHBEHLMM, a Takke
B BaHrunckom cornawenun, yupeamslueM AGQpPUKaHCKY0 OpraHn3aumio MHTENNEKTYarnbHon
cobcTtBeHHocTH (AKT oT 14 nekabpsi 2015 ropa’). B EBpone npasuna o6 ncyepnaHum B
3HaA4YNTENBHOW CTENEeHN ABNATCA pesynbTaTom pewwenun Cyga Esponerickoro Cotosa (CJEU).

2. WcuyepnaHue naTeHTHbIX NpaB: 3Ha4YeHWe 1 BuAbI

3HayeHue

7.  [okTpmHa 06 ucyepnaHum paccMaTpuBaeTCcs Kak BaXHOE OrpaHnyYeHne UCKMUYNTENbHbIX
npae VIC, npegoctaBneHHbIx Bnagenoly. Koraa nateHToobnagartens npogaeT nunm
CaHKUMOHMpPYET Npogaxy 3anaTeHTOBaHHOIO YCTPOWCTBA, Koraa Briagenel, aBTOPCKMUX npaB
npoaaeT 3K3eMNMsiP CBOEro Npou3BeAeHUs oTAeNbHOMY NOTpebuTento, Unu Korga Bnagened
TOBApHOro 3Haka NpoAaeT ToBap, 0603HaYEHHbIN TOBApPHbIM 3HAKOM, CHATAETCS, YTO
COOTBETCTBYHOLLEE NPABO KOHTPONMPOBATL PACNpPOCTPaAHEHUE TAKOro yCTPOMCTBA, SK3eMMspa
unu ToBapa ucyepnaHo. lNotpebutenb MoxeT cBOOOAHO NCMOMb30BaTh TakoW NpeaMeT fobbiM
cnocobom no cobCcTBEHHOMY BbIOOPY: NMPUMEHSITL €r0 N0 HAa3HaAYeHUI, NepenpoaaTh UK faxe
YHUYTOXUTb erod,

8.  OgaHako ecnv TepMUH «ucyepnaHue npas MC» noHumaTb GykBanbHO, OH MOXET BBECTU B
3abnyxaeHve. Ha camom gene vcyepnaHue OTHOCUTCS TOMNbKO K OAHOMY KOHKPETHOMY
acneKTy UCKMIYMTENbHbIX NPaB: K NpaBy KOHTPONMPOBATL UCMONb30BaHWe, Nepenpoaaxy u
Apyroe pacnpoctpaHeHue NPoAYyKLUMM, 3aLUMLLEHHON NpaBaMy UHTENEKTYarnbHOW
COBCTBEHHOCTM MOCIE TOro, Kak OHa Gblfa 3aKOHHO NpoJaHa Ha pbiHKe. Takum obpasom,
MOHATME UCYEPNaHUS He crneayeT NOHUMaTh Kak OTMEHY Kakux-nnbo apyrux npas. B
4aCTHOCTU, B COOTBETCTBMM C JAOKTPUHOM 06 ncyepnaHum, npasa naTeHToobnagaTens Ha
npefoTBpaLleHne U3rOTOBIEHUS U MPOAAXN TPETbUMU NMLAMK Kakoro-nmbo HOBOro NpoaykTa,
BOMMOLLIAIOLLErO 3asiBIIEHHOE M306peTeHMe, OCTalTC HEM3MEHHbIMU. JTO XKe KacaeTcs U ero
npaea npefoTBpaLlaTh UCNONb30BaHME U3TOTOBIEHHOIO TakumM o6pa3om nsgenus TpeTbnMm
nvuamn. Tem He MeHee, Kora 3anaTeHTOBaHHbIM ToBap Obln 3aKOHHO NpoAaH Ha pbiHKe,
nokynaTtenb npuobpeTaeT NpaBo Ha coBepLleHne NMobbix AEACTBUIN B COOTBETCTBUM C
AENCTBYHOLLMM 3aKOHOAATENbCTBOM (KOTOPOE 0ObIYHO BKIHOYAET NPaBoO Ha UCMOSb30BaHNE U
nepenpoaaxy) TONbKO B OTHOLLUEHUM KOHKPETHOIO KyrnreHHoro Toeapa. pu aTom nokynaternsb,
Kak NpaBuIo, He MOXeT NPOU3BOANTL HOBbIE 3K3EMMIISAPLI 3aNaTeHTOBaHHOIO ToBapa, Tak kak
3TO HAPYLUWT UCKMHYMTENBHOE NPaBo Ha U3roTOBNEHNe ToBapa, KOTOPoe NaTeHT

5 Oeknapauumsa no Cornawenuto TPUMNC un obliectBeHHOMY 34paBooOXpaHeHunto, npuHsaTasa 14 Hos6psa 2001
roga, pokymeHt WT/MIN(01)/DEC/2, 20 Hosi6pst 2001 roga.

6 [anee «PewweHne AHackoro coobllectsa Ne 486».

7 [anee «baHrunckoe cornaweHme».

8 Michael V. Sardina, Exhaustion and First Sale in Intellectual Property (Maiikn B. CapauHa, ucyepnaHue u

nepBasi npogaxa MHTennekTyansHon cobcteeHHocTn), 51 Santa Clara L. Rev. 1055, 2011.
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npenocTaenseT ero Bnagensuy %0, Takum o6pa3oM, «goKTpuHa 06 ncyepnaHum npas He
NPUHUMaET Teanca o TOM, YTO NpaBa BriafesibLa naTeHTa Ha UCMoNb30BaHNe B OTHOLLEHUM
KOHKPETHOro NPOoAyKTa COXPaHSATCA» NOCHe TOro, Kak OH Obin 3aKOHHO npoaaH .

KOpuduyeckoe obocHosaHue ucyepraHusi

9. B obocHOBaHMe KOHLEMLUMM UCHEPNaHUsa NPMBOAATCA pasnmyHble NpuynHbl. OgHa M3 HUX
3akno4yaeTcsa B TOM, 4TO npaBa VIC nMetoT «NOBCEMECTHbIN» XapaKTep, U 3Ta 0COGEHHOCTb
OTNIMYaEeT ux oT MaTepuanbHOro nmyuectesa. OHKM CyLLECTBYIOT HE3aBUCMMO OT PU3NYECKOTrO
Onara, B KOTOPOM OHM 3aKIOYEHbl. TEM He MeHee Kaxabl ak3eMnnsap aToro 6nara
«cogepxut» atn npaea NC. Takum oBpas3om, oHn ByayT conpoBOXAaTb U3aenne ¢ MOMeHTa
ero Bblnycka u, crnegoBaTternbHO, MOTEHUMANbHO MOTYT KOHTPONIMPOBAaTb €ro NCNosib30BaHue.
YTto0Obl n3bexartb Takoro 6eckoHeuHoro pacwmpexmnsi oxparol C, B KaKOW-TO MOMEHT
BO3HMKAET HEOBXOAMMOCTb NMONOXUTL KOoHeL, AencTeuio npas MIC Ha npoaaBaeMblin npoaykT '2.

10. CywectByeT n gpyroe o6ocHoBaHmne HeobxogmmocTtu ncuepnanus npas C. OHo
3akntoyaeTcsa B TOM, 4To npaBa VC 1 nx 00bEeKT He aKkBMBAnNeHTHbI Apyr Apyry. Hanpumep,
3anaTeHTOBaHHbIV ToBap cam no cebe 3akniovaeT B cebe npegMeT naTeHTHbIX Npas, T. €.
n3006peTeHne, HO He camu Npaea. Takum 06pa3oM, Korga 3anaTeHTOBaHHbIN TOBap NpoAaeTcs
Ha pblHKE, TO NPU Npogaxe NPOUCXoAUT nepegada npaBa CO6GCTBEHHOCTM Ha PU3NYECKUN
TOBap, HO He NaTeHTHbIX NpaB. CnegoBaTtenbHO, NpaBa NaTeHToobNagaTenemn OMKHbI ObiTb
OrpaHuYeHbl, YToObl T€ HE MO BO3paxaTb NPOTMB NOObLIX AENCTBUI, KOTOPbIE NOKYNaTeb
MOXET Nnokenatb COBEPLUNTb B OTHOLLEHWUM NPUOBPEeTEeHHOro UM 3anaTeHToBaHHOro ToBapa's.

11. Tem He meHee obbACHEHNE, AaBaeMoe Yalle Bcero B cyaebHbIx npeueaeHTax u
cneumnanuctTaMmmn-npaBoBegamMm Npu pacCMOTPEHMM BOMPOCa MCHEPNaHUS NpaBs, 3BY4YUT
cnegyowmm obpasoM: nateHToobnagaTens nonyyaeT Hagnexallee Bo3HarpaxxaeHme npm
npoAa)e 3anaTeHTOBaHHOIro ToBapa, U HeOOXOAMMO NPeceydb ero AanbHeNLLIME NOMNbITKA
N3BneYb MaTepuarnbHy KOMMeHcaLUuo U3 TOro e caMoro ak3emnrsipa Toapa ' 19,

o O6cyxaeHne KOHKPETHBIX MpaB, NoAeXallyx UCHepnaHnio, CM. B pa3gene 4 HacTosLLEero JOKYMeHTa, B
YaCTHOCTU, B MyHKTax, kacatowmxcs ctaten 28 Cornawwenus TPUMC.

10 Cwm. Takxe npeactasneHve ®paHumu k gokymeHTy SCP/34, rae npegnaraeTcs NpOBOAUTL pasnuyune Mexagy
«uMcYepnaHMeM npeporaTve npaBoobnagaTterns B OTHOLEHUM TOBAPOB... (MpoayKuMu nnm npotecca),
BbIMYLLEHHbIX Ha PbIHOK, U CAMUM NaTeHTHbIM NMPaBOM, KOTOPOE OCTaeTCs B CUIe Aaxe Mocne Toro, kak ToBap
Obin BnepBble 4OOPOBONBHO BbINYLLEH HA PLIHOK (Hapyutenue # ucuepnanue)y; NpeacTaBneHne Yewuckon
Pecny6nuku, cornacHo KOTOpOMY «MoOCne ucyepnaHunsi Npas Bnazenbla naTeHTa 3TU TPETbU CTOPOHbI HE
npuobpeTatoT npasa Ha obLuee pacnopsikeHne n3o6peTeHNEM KaK TakoBbIM U, Kak NpaBumio, He MoryT
NPOU3BOANTL NPOAYKT, SABNSALLMIACS NPEAMETOM M300PETEHNS, UMK pacnopsiXkaTbCs NAaTEHTOM KakuM-rnbo
o6pasomy.

" CM. aprymeHTaumio Beicokoro cyaa Aectpanuu no aeny Calidad Pty Ltd v Seiko Epson Corporation [2020]
HCA 41 (n. 75).

12 F. Abbott, T. Cottier u F. Gurry, The International Intellectual Property System: Commentary and Materials,
Part one, 1999 (MexayHapogHasi cMCTEMa UHTENSEKTyarnbHON COBCTBEHHOCTN: KOMMEHTapUN 1 MaTepuarsi,
yacTb nepeas, 1999), ctp. 99.

13 OpHako 310, Kak NpaBuIio, He pacnpoCTPaHSAETCa Ha BOCCTaHOBIIEHME 3anaTEHTOBAHHOIO N3AEeNus, Tak Kak
Takoe AeNCTBME MOXET BbINTM 3@ paMKu MPOCTOrO PEMOHTA U HapyLUUTb UCKIIOYUTENBHOE NPaBo Ha
nsrotoenexue. [aHHbIA Bonpoc paccMaTpuBaeTcs B pasgene 5.C.3 HacTosiLLero AoKyMeHTa.

14 YacTo roBopsT, YTO OCHOBHOW LIeNblo 3TOr0 OrpaHUYeHUst ABNSIETCA NpeceyeHne NonbITOK BragenbLeB npas
NC «BTOpON pa3 oTKycuTb OT nuporax. Mockoneky Bnageney MIC nony4mn KoMneHcaumo npu
nepBOHaYanbHON Npoaaxke ToBapa, OH He 3acnyXXuBaeT TOro, YTo6bl NPOAOMKaTh NonyYaTh Bbirogy oT
nocrneayrLLmMx onepaumin ¢ ToBapoM UM COXPaHATb KOHTPOIb Hag HuMu. Cwm. J. M. Mueller, Patent Law 427
(MaTeHTHOE npaBo 427) (Aspen Publishers, 3d ed. 2009), umtupyetcs Michael V. Sardina, B BbiLeykazaHHOM
npumeyanun 8. Cm. Takke oTBeThl KaHaabl, Benapycu u CoeamHeHHbix LLUtatoB AMepukn k pasgeny 8
BOMPOCHMKA MO UCKIMIOYEHMSM M OrPaHUYEHNSIM B OTHOLLEHWWN MATEHTHLIX NpaB, pacnpocTpaHsiemoro MK,
no ccolinke: https://www.wipo.int/scp/en/exceptions/ (aanee «BONPOCHNKY).

15 Cwm. Takxke PelueHune TpeTbelnt manon konnerun BepxosHoro cyaa AnoHwu ot 1 niona 1997 ropa (BBS
Supreme Court case): «[...] nameHmoobnadamene Nony4us onaamy, ekoYasi 803HagpaxoeHue 3a
npedocmasrneHue docmyna K 3arnameHmogaHHOMY u30bpemeHutro nymem riepedayu rnpasa cobcmeeHHocmu
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[anbHenwne orpaHMYeHnsl Ha OENCTBUSA NOKynaTens NpUBeayT K pacLUMPEHUIO NaTeHTHbIX
npaB CBEpX Lienen, ycTaHOBMEHHbIX 3aKOHOM 6,

12. XOT$ BblCKa3blBalOTCSsl pasnnyHblie 060CHOBaHMS CyLLECTBOBAHMIO NPUHLMNA UcYeprnaHus
npae, C y4eTOM BOMbLIOro Yncra cTpaH, NPeAoCTaBNSIoOWMX 3TO UCKMoYeHre 7, MOXHO
cAenatb BblBOA, O TOM, YTO MEXAY pasfnUyHbIMU NPaBOBLIMU CUCTEMAMU CYLLLECTBYET
KOHCEHCYC OTHOCUTENbHO HEOGXOAMMOCTIN YCTAaHOBUTL ONpeaeneHHoe orpaHuyYeHne B
OTHOLLEHUW NpaB naTeHToobnaaaTens Ha 3anaTeHTOBaHHbIN ToBap, KOTOPbIA Gbln 3aKOHHO
BbIMYLLEH HA PbIHOK.

UcuepnaHue npas u napannesbHbil umMnopm

13.  KoHuenuusi ucyepnaHus npuHuMmaeTcs 60NbLMHCTBOM NPaBOBbIX CUCTEM, Y OCHOBHOE
pasnuue Mexay HUMK 3aKnioyaeTcsl He B TOM, crieyeT N BoobLle NpMMEHATb ncyepnaHmne
npae npu nepeori npogaxe. OGLUMIA BONPOC, B KOTOPOM NOMUTUKA CTPaH Mo BONpocy
ncyepnaHusi NpaB pasnuyaeTcsl, 3aKnioyaeTcsl B TOM, AOMKHO N NPOMCXOANTb McyepnaHme
npae VC npu nepBoi npogaxe ¢ paspeLleHns BragenbLa BHYTpY CTpaHbl, G0 e npu
nepBovi Npoaaxe ¢ caHKUMKU NaTeHToobnagaTens He3aBMCMMO OT CTPaHbI, B KOTOPOW 3Ta
npoAaxka npomcxoauT. ITOT BOMPOC, Kak NPaBuIo, CYATAETCS BaXXHbIM, MOCKOSbKY OH BNMsieT
Ha BO3MOXHOCTb OCYLLECTBMATb NapanenbHbii UMNOpPT.

14. C 9KOHOMMYECKOMN TOYKM 3pEeHUs NapannenbHbli UMNoPT aBnseTcs hopmon
TpaHcrpaHnyHon apbutpaxHon caenkn. O6blyHO Bragenbupbl NC nbiTatoTca nonyyYnTb Bbirogy
OT YCTaHOBMEHMWS PasfnnYHbIX LEH Ha OOWH U TOT e NPOoAYKT, NPoAaBaeMbl Ha Pa3HbIX
PbIHKaX, B 3aBUCMMOCTM, HanpumMep, OT NOKynaTenbHON CNOCOBHOCTM U APYTNX MECTHbIX
ocobeHHocTen. Ecnu ueHa Ha 3anaTteHTOBaHHbIV NPOAYKT, BbICTABMEHHbIN HA PbIHOK CaMUM
naTteHToobnagarenem Unu ¢ ero paspeLLeHns B ApYroM MecTe, HKe, YEM LieHa Ha Takon xe
NPOAYKT Ha KOHKPETHOM pbiHKE, TPETbU NUua 0ObLIYHO 3aMHTEPECOBaHbI BO BBO3€E 3TUX
3anaTteHTOBaHHbIX NPOAYKTOB C 6onee AelueBbiX PbIHKOB Ha 6onee aoporme pbiHKK, YTOObI
NONy4MTb NPUBLING OT TAKOM LEHOBOM pasHuubl. Ha npakTuke e BO3MOXHOCTb Y4aCTHUKOB
pblHKa 3aHUMaTbCA NapannernbHbIM UMMOPTOM, a TAKKe UHTEPEC K HEMY NPWU HAaNVYUKN y HUX
Takon BO3MOXHOCTW 3aBUCUT OT PasfUYHbIX CIIOXHbIX (PaKTOPOB U HOPMATUBHbLIX OrpaHUYEHNN,
BbIXOAALLMX 3a paMK1 LENCTBYIOLLErO pexnumMa ncyeprnaHus Unm npocTtbiX opM apOuTparkHbIX
CAEenoK, 1 0QHOro-eQUHCTBEHHOIO (bakTopa Ans 3TOro He4OCTaTOYHO (CM. Takke pasgen 7
HUXeE).

15. TNpu HaLMOHaNbHOM peXxume ncyepnaHns npaea nateHToobnagartens Ha
3anaTteHToBaHHble TOBapPbl, 3aKOHHO BbiMNyLLEHHbIe Ha PbIHOK, MCYepPbIBAOTCS, KOraa aTm
TOBapb! BbINYyCKaKTCA Ha PbIHOK COOTBETCTBYIOLLEN CTpaHbl. TeM cambiM NaTeHTooGnaaaTenb
MOXEeT NpefoTBpallaTh napannenbHbid UMNOPT NOASIMHHLIX TOBApPOB U3 TPETbUX CTPaH.
NHbIMKM crioBamu, nNpaBa nateHToobnagatens KOHTPoONMpPoBaTh UCMNOMb30BaHNE U
pacnpocTpaHeHne 3anaTeHToBaHHOIo ToBapa MCYepnbIBatOTCA TONBKO NPU BbIMyCKe
OXpaHsieMOro nNpoayKTa Ha PbIHOK BHYTPY TEPPUTOPUM CTPaHbI.

16. HecmoTps Ha TO, YTO NPUBEAEHHbIE HUXE PUCYHKM NpeacTaBnaT cobon Hanbonee
YNPOLLEHHbIE CXEMbl B3AUMOOTHOLLEHUN Pa3fnnYHbIX CTOPOH B pearbHbIX PbIHOYHbIX YCNOBUSX,

Ha 3arnameHmo8saHHyto NPoOyKYUI0, & makxe Mosy4usl TUYeH3UOHHOe 803Hagpaxx0eHue 3a UCob308aHue
rnameHmos. Takum 06pa3om, OH 80CI0J1b308aJICS 803MOXHOCMbIO MOyYUMb KOMIIeHcayuro 3a
npedocmasreHue 3anameHmogaHHo20 usobpemeHus rnybnuke, cnedogamersbHO, M0380/15Mb
nameHmoobnadamerito 8H08b MoMy4Yams 8bl200y 8 rpoyecce obpaljeHuUsi moeapos Ha pbiHKE om
3anameHmoeaHHbIX MPodyKmos, npago cobcmeeHHOCMU Ha Komopsble yxe 6blno nepedaHo
nameHmoobnadamersnem unu nUyeH3uamom, Hem Heobxodumocmu».

16 Cwm. Tarke aprymeHTaumio BepxosHoro cyga CLWA no pgeny Impression Products, Inc v Lexmark Int’l, Inc
(2017) 137 S CT 1523, paccmaTtpuBaemyto B pasgene 5.B HacToswero gokymeHTa.
17 Cnuncok cTpaH, NpsiMo NpeaycmaTpuBaroLLyX B CBOEM 3aKOHOAATENbCTBE UCKIIOYEHWE, KacatoLleecst

ncyepnaHma naTeHTHbIX nNpas, NPUBOOUTCA B NPUITOXEHUN K HacTodlleMy OOKYMEHTY.
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NX MOXXHO MCMONb30BaTh B KA4€CTBE MPOCTbIX UINIOCTPALMIA pas3fnyHbIX PEXMMOB UCHEpPMaHus.
PurcyHok 1 unniocTpupyeT NPUHLMM HAaLMOHANBHOIO UcYepnaHus: B cTpaHe X NpUMeHsieTcs
HaLMoHanbHbIN pexum ucyepnaxus. Mpu nepBol 3aKOHHON NpoJaxe 3anaTeHTOBaHHOIO
TOoBapa B CTpaHe X NpoMCXOAMUT ucyepnaHue naTeHTHOro Npasa Ha ToBap, NOCcne Yero
naTeHTooGNadaTenb 6onblue He MOXET OCYLLECTBISITL CBOU NpaBa, YToObl He NO3BONSAThL
TPETbMM NLIaM NepenpoaaBaTh AaHHbIN 3anaTeHTOBaHHbIN TOBAp Ha TEPPUTOPUM CTpaHbl X.

B 10 xe Bpemsi naTeHTOo0GNaaaTeNnb MOXET NpeaoTBpaTUTb UMMNOPT B CTpaHy X
3anaTteHToOBaHHOro ToBapa, KOTOPLIN OH 3aKOHHbLIM 06pPa30M BbINyCTUI Ha PbiHKK cTpaH Y u Z.

PucyHok 1: HaumoHanbHOe McHeprnaHue: KOHLenTyasbHasa cxema

17. Tlpun perMoHanbHOM MCYEpnaHuUKM NpaBa NaTeHToobnagaTenst McYepnbIBaTCS, Korga oH
3aKOHHbIM 06Pa30M BbINyCKaeT TOBap Ha PbIHOK OnpeaeneHHOn TeEpPUTOPUM Kakoro-nnbo
pernoHanbHOro 06 beANHEHUS, HaNp. PErMOHAaNbLHOro e4MHOr0 PbiHKa UK cot3a. JATO
0O3HayaeT, YTo Mocne BbiNycka Takux TOBApOB Ha Takow permoHarnbHbI PbIHOK OHU MOTYT BbITb
UMMNOPTMPOBaHbI B ApYrne CTpaHbl 3TOr0 perMoHa, a Toprosns TakMMy ToBapamu B 3TOM
pernoHe He ByaeT ABNATLCA HapyLUEHWEM NaTEHTHbIX NPaB, NOCKOSbKY NpaBa Ha HUX Obinu
ncyepnaHbl Ha TePPUTOPUN BCEro permoHa. Takum o6pasom, permoHanbHoOe ncyepnaHue npas
npovcxoauT Npu NepBon Npoaaxe ToBapa B npegenax OAHOro MU TOro Xe permoHanbHOro pbiHKa
W OENCTBYET Ha TEPPUTOPUN HECKONBKMUX CTPaH, KOTopble 00pasytoT pernoHanbHbiA PbIHOK.

18. Hanpumep, ecnu ctpaHbl X, Y n Z (CM. puc. 2) SBRSOTCHA y4aCTHUKaMN PErMOHanbHOro
cornawleHus, KotTopoe npegycMaTpuBaeT pervoHarbHbIN PEXUM ucdHepnaHug, nepeas npogaxa
3anaTeHTOBAHHOroO ToBapa B cTpaHe X naTeHToobnagarenem Ui TpeTbUM NULOM C cornacus
nateHToobnagaTensa He NO3BONUT eMy NPENSTCTBOBaTb BBO3Y 3TOr0 TOBapa Ha PbIHKU CTpaH Y
1 Z noa nNpeasioroM Toro, YTo Takom MMNopT SkoObl HapyLLAaeT ero naTeHTbl B ctpaHax Y nZ. C
OpYroun CTOpOHbI, €CNN 3aKOHHas NepBas nNpoaka 3anaTeHToBaHHOIro ToBapa umMena MecTto B
CTpaHe, He BXOAsLLEeN B 9TO pernoHanbHoe o6beauHeHne (B ctpaHe A unu B), ucuepnanue
COOTBETCTBYIOLMNX NATEHTHbIX NpaB B cTpaHax X, Y n/unu Z npn 3ToM He NpouCXoauT.
CooTBeTCTBEHHO, NaTeHTOOONaAaTeNb MOXET NPeSOTBpPaTUTb MMMOPT 3TOrO
3anaTeHTOBaHHOro ToBapa B Te CTPaHbl, B KOTOPbIX NATEHTHbIE NpaBa He Oblnn ncyepnaHsbl.
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PHC\/HOK 2: PernoHanbHoe ncHepnaHue: KOHUEeNTyasibHaA cXxema

CTpaHa 7

-
o
‘J‘

“CTpaHa Y

19. HakoHeu, npu MexayHapo4HOM UcyepnaHum npaBo naTeHToobnagarens
KOHTpONUpoBaTh UCMOMNb30BaHUE U pacrnpocTpaHeHue 3anaTeHToOBaHHOro ToBapa
ncyepnbIBaeTCs Npy ero 3akOHHOM pa3MeLLiEHMN Ha PbiHKe B Ntobon cTpaHe mupa.
CoOTBETCTBEHHO, B CTpaHe, MPUMEHSIOLLEN MeXayHapoAHOe ucyepnaHue, BBO3 B Hee
3anaTeHTOBaHHbIX N34eNMK, BbIMYLWEHHbIX Ha PbIHOK NaTeHToobnagarenem unm ¢ ero cornacus
B ntobor cTpaHe Mupa, He cocTaBnsieT HapyLeHUsa naTeHTHbIX npaB. CMm. puc. 3: B cTpaHe X
NPUMeEHsIeTCA MeXAYHapOaHbIA PeXUM ncyepnaHms. BBo3 3anateHToBaHHOW NPoAYyKLUMM
TpeTbuMM Nnuamm U3 ctpaHbl Y nnun Z B ctpaHy X He ABNAETCA HapyLleHneM NaTeHToB B
cTpaHe X, NOCKONbKY AENCTBYIOLME B CTpaHe X NnaTeHTHble npaBa Obinn ncdepnaHbl — npu
YCIrOBWU, YTO pedb UAaeT O NPoAYKLMUN, 3aKOHHO BbINYLLEHHOWN Ha PbIHKM cTpaH Y unn Z'8,

PucyHok 3: MewayHapogHoe McUYeprnaHMUe: KOHLIeNTyanbHas cXxema

o - Q

3. LUenu n 3agaum NcknoYeHuns, Kacarllerocs ncyepnaHuma natTeHTHbLIX NpaB

20. XoTs Ha NpaKTUKe CyLLeCcTBYHT BOMbLUME Pa3nMYMs B peXnMax ucyepnaHus 1, Takum
06pa3oM, pasnuuns B OTHOLLEHUW K NapannensHoOMy UMMNOPTY, pasfnyHble CTpaHbl,
He3aBUCKMMO OT NMPUMEHSIEMbIX MU PEXUMOB UCHEPNaHNsi, 0ObIMHO CTaBAT nepes cobol
crneaytoLme Lenu nonmnTmku.

8 CnefyeT OTMETUTb, YTO BO3MOXHOCTb OCYLLECTBIATbL NaparnnenbHblii UMMOPT MOXET 3aBUCETb OT APYruxX
npaBuIl, TakMX Kak pa3peLleHne peryimpyroLmx OpraHoB, a Takke OrOBOPHbLIE OrpaHUYeHNsl Ha
napannenbHblid UMMOPT, HaNoXeHHble NaTeHToobnagaTenemM Ha NpoJaxy.
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21. BoO MHOIMX CTpaHax cuynTaeTcs, YTO Takoe orpaHnYeHne npae nateHToobnagarens
nossondeT gocturaTb 6anaHca MHTEPEeCOB Pas3NUYHbIX YaCTHbIX U NYBUYHbBIX Y4aCTHUKOB
naTeHTHoW cucTeMbl'®, cnocobcTBOBaTH CBOGOAHOMY NepemeLLeHnio/060poTy ToBapos?? u
3awmwaTh MHTepeckl NoTpebutenein?!. Kpome Toro, oTMevaeTcsi, YTO UCHepraHue CrnyxuT
Lenu noaaepXXaHust «HOpManbHOIrO 3KOHOMUYECKOrO NOPSiAKa» 22 1 YTO HanoXeHue
OrpaHMYeHnin Ha OTYYXXOEHMEe TOBAPOB, 3aKOHHO NPoAaBaeMbIX Ha pbiHKe, byaeT
NPOTUBOPEYUTL LienisaiM naTeHTHoro npaea. Kpome Toro, 4acTto yTBepXXaaeTcs, YTo rnocne Toro,
Kak ToBap ObIn OQUH pa3 NpoAaH C BbiNnaTon Bo3HarpaxaeHusa nateHtoobnagarento,
nocnegHuin He AOMKeH MMEeTb BO3MOXXHOCTb MOSyYaThb 3@ HErO HOBOE BO3HArpaXkaeHue Kaxabln
pas rnpu ero nocrneaywLmx npoaaxax.

22. Hanpumep, B OTHOLLIEHMM OOKTPUHbI pErMOHaNbLHOro ncdepnaxus, gencreytowen B EC, B
ykasaHun EBponevickoit kommccrmn?3 rosopumTcs:

«Lenib dokmpuHbl ucdepnaHus rnpas cocmoum 8 obecriedeHUU banaHca Mex0y oxpaHou
rpas npombIiWIeHHoU cobcmeeHHoCmMU U c80600HbIM repemMeu,eHUEM mogapos.
OmcmynneHus donyckaromcsi MosibKO 8 MOM Crly4ae, eciiu OHU orpagdaHsb! C Ueslbio
obecrevyeHusi 6e30rnacHOCMU KOHKPemHo20 06bekma amoao umywiecmaan* 25,

23. B cooTBeTCcTBUM C 0O6bsAACHEHWEM BepxoBHOro cyaa AnoHun, B OTHOLLIEHUM NaTEHTHbIX
npaB NpUMeEHSIETCS UcdYepnaHue, MOTOMY YTO:

«[...] (1) xoms oxpaHa usobpemeHusi coasiacHO NamMeHmMHoOMy 3akoHodamerbcmeay
00/mKHa ocyuwecmensimbCsl 8 COOM8emMcmeuu ¢ coyuarnbHbIMU U 0O6WEeCcm8eHHbIMU
uHmepecamu, (2) npu nepeycmyrnkax rnpae uedeHm nepedaem ece rpasa UeccuoHapuro,
a ueccuoHapuli npuobpemaem ece npasa, kKomopsbie npuHadnexarnu uedeHmy, a koada
3anameHmoseaHHbie rpodyKmbl 8bIryCKatomMCcsi Ha pbIHOK O pacrpocmpaHeHusi, cOesnku
ocywecmernstomesi ucxo0s u3 0oryweHus, 4mo yeccuoHapuu npuobpemarom npaso
c800600HO ucronb308amb U riepeycmyrname npodyKyuUo 8 kKadecmae ceoeli 0erioeoll
aKkmueHocmu, He3agucuMo Om OCywecmerieHus npas nameHmoobnadamers Ha
npodykm. Ecnu kaxdbil pa3 npu rnepeycmyrke npodykuyuu mpebyemcs paspewieHue
nameHmoobnadamerisi, cB0600HOe obpalieHuUe moeapos Ha pbiHke bydem 3ampyOHEHO,
becriepeboliHoe obpauwieHue 3arnameHmo8aHHbIX mosapos8 bydem HE803MOXHO, YmMo
npusedem K rpud4uHeHUo gpeda uHmepecam camoao nameHmoobradamerns, u, makum

19 Cwm. otBeTbl ABcTpanuu, benapycu, Yunu n AnoHun Ha Bonpoc 61 BoNpocHuMKa.

20 Cwm. otBeTbl Konym6un, Mepmanum n ®paHuumn Ha umpkynspHoe nuceMo C. 9089, onybnvkoBaHHble Mo
cebinke: https://www.wipo.int/scp/en/meetings/session_34/comments_received.html. Cm. Takke oTBeThl
Kunpa, OaHuu, Utanuu, Hugepnangos, MopTtyranum, PymbiHum n LLBeumMn Ha BONPOCHUK.

21 Cwm., Hanp., otBeTbl 3umbabee 1 LWpu-JlaHku Ha Bonpoc 61 BONpOCHUKa.
22 OtBeT KuTtas Ha BonpocHuK. CM. NyHKT 25 HacTosALWwero JOKyMeHTa.
23 Commission Notice, Guide on Articles 34-36 of the Treaty on the Functioning of the European Union (TFEU)

(Text with EEA relevance) (2021/C 100/03), no ccbinke: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52021XC0323(03)&from=EN.

24 B EC npumeHsieTca permoHanbHbIn pexum ncdepnanHus. bonee nogpobHyto nHdopmaumio o pervoHansHOM
ucuyepnanumn B EC cMm. B pasgene 5.A.3 HacToSALLEro JOKYMEHTA.
25 AHanornyHelm o6pasom, B npeacTtasneHun Micnanum k SCP/34 obbsicHsieTcs: «... ncyepnaHue npas

NPOMBbILLIIEHHOW COBCTBEHHOCTU CMYXWT, B YACTHOCTW, LIEN OrpaHNyeHust 4esaTerlbHOCTM Takux MOHOMOMWIA,
KOTOpble MoryT obpa3oBaTtbCs B pesyrnbTaTe AeNCTBUSA UCKMIOYUTENbHBIX NpaB, NPeaoCTaBNeHHbIX
nateHToobnagarensam, B Criyyae ecnu OHv NpMBeAyT K NOBEAEHUIO UMW NPaKTUKe, OrpaHMYMBaloLLEN
TOProBIIi0 UMW OKa3blBatoLLEN HeraTMBHOE BO3AENCTBUE Ha APYrnX KOHKYPEeHTOB. B nogobHbIX cryyasx
CTaAHOBUTCH HEOBXOANMBIM HaNTW BanaHc Mexay o6LWUMM MHTepecamm pbiHKa U MHAMBUAYaNbHbIMU
WHTepecamu nuu, BnagerLwyx npaBaMm Ha NPOMBbILLNIEHHY COBCTBEHHOCTb. [1oaTOMy HeobxoaVMbI
onpeferneHHble NpaBuna ¢ Lenbio OrpaHnyYeHns Taknx npas, BKOYas Ux ncyepnaHuve. ViciepnaHuve
Nno3BonsieT pa3peLunTb Cryyaun, korga TeppuTopranbHbIi XapakTep NaTeHTHbIX NpaB NPOTUBOPEYUT NPUHLMNY
cBoboaHoro obpatleHusi Tosapos BHYTpu CoobLlecTsa, 1, B YaCTHOCTU, MPeAOTBPaTUTb UCMONb30BaHWe
naTeHToB ANSA CO34aHUA MOHOMNOMMWIA, Y4To NpoTnBopeunTt ctatbe 101 [JoroBopa 0 yHKLMOHNPOBAHWM
EBponerickoro cotosa.
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obpasom, 6ydem npomusopeyums Uesu nameHmHoO20 3akoHodamesibcmea,
3akmovarowelics 8 «rnpodsuxeHuu uzobpemamernsckol dessmenbHOCMu u codelcmeuu
pa3suMUIo NPOMbILIIEHHOCMU Mymem obecrneyvyeHusi oxpaHbl U UCMOIb308aHUs
usobpemeHrud [...J», u (3) [...] Hem HeobxoOumocmu no380s5Mb NameHmoobsiadamesio
8HOBb r10s1y4amsb 8bi1200y 8 rpouecce obpalleHuUss moeapo8 Ha PbIHKE om
3anameHmoeaHHbIX MPOOyKMo8, Komophble yxe 6biiu nepeycmyrnneHbl
nameHmoobnadamernem unu auueH3uamomy» 26,

Monutuka, nexatlas B OCHOBE AOKTPUHbI UCYEpNaHUs, HegaBHO Oblna 0b6bsicHEHA

BepxoBHbiM cygom CLLA:

25.

26.

27.

«3aKkoH 0 nameHmax «criocobcmeayem rpo2peccy HayKu U rofe3HbIX UCKyccms,
npedocmaerisis [usobpemameram] o2paHUYeHHY0 MOHOIMOUK», Komopasi no3eossiem
um «rosydames OeHexXHoe 803Hazpak0eHue» 3a ceou usobpemeHus. [...] Ho, kak
mosibko nameHmoobriadamernb npodacm moesap, €20 «Mosib308aHUe 8ceMu rnpasamu,
obecriedyeHHbIMU 3moU o02paHU4YeHHOU MOHoronued, 3akaH4yueaemcsi» [...]. [lockonbky
«yernb nameHmMHo20 3aKkoHoOameribcmea 0ocmuaaemecsi, Ko20a nameHmoobriadamerib
rnony4aem 8o3HagpaxK0eHue 3a UCrofib308aHUE C80e€20 U30bpemeHusi», 3mo
3aKoHoOamersibCmeo He Oaem «HUKaKUX OCHO8aHUU Orisl 0OepaHUYeHUs UCIob308aHUs
rnpodaHHoU sewju» 7.

B npeacTtaeneHun Kutas?® rosopmtcs 0 Lensix UCKMoYeHUs:

«Omo paccmampusaemcs Kak pa3yMHOe OgpaHuU4deHuUe nameHmHbIX npas, chyxaujee
uenu noddepxaHusi HOpMasibHO20 3KOHOMUYECKO20 nopsidka nymem u3bexaHusi
Oe2paHuYeHul Ha pacrpocmpaHeHue U Ucrojib308aHuUe 3arnameHmogaHHOoU rnpodyKyuu Ha
PbIHKE».

B ogHon Hay4HOW cTaTbe B 3TOM CBA3N OTMeYaeTCs:

“Bma dokmpuHa bbina paspabomaHa 8 dessimHaduamom eeke 05 moao, Ymobbl
obecrnieyums 6anaHc mexdy rnpasamu enadenbues VC ons npedomepalwieHusi
HeHadnexauje20 ucronb3o08aHus ux rnpae MC, u npasamu po3HUYHbIX MOpP208UES,
ounepos u nompebumerseli Ha c806OOHbIU oKa3s, pekamy u repernpodaxy rnpodyKyuu,
KOMOpYHK OHU 3aKOHHO rnpuobpesiu Ha pbiHKe, 0axe ecnu amu 0elicmeusi HarnpsiMyo
KOHKypUpytom ¢ Kommepyeckol desimernibHOCMbo eradenbues IC Ha mom e camom
PbIHKE»?.

Kpome Toro, cogenctame KOHKYpeHUMn n gueepcrudmkaumnm NCTOYHNKOB TOBApPOB Mo

KOHKYPEHTOCMOCOOHOW LeHe U, criefgoBaTtenibHo, obecneyeHne Beirogbl Ans noTpebuTtens
ABMSAETCSA NONUTUKOW, NEXalllen B OCHOBE UCKITHYEHMS], CBS3AHHOIO C UCYEprNaHneM NnaTeHTHbIX
npaB. XOTS apryMeHT, CBAI3aHHbI ¢ 6r1arococTosiHMEM, MOXET 3By4aTb 0COGEHHO CUMbHO B
CTpaHax, B KOTOPbIX NMPUMEHSIETCA MeXAyHapoaHoe ucyepnaHmes’, oH Takke AeNCTByeT B

26

TpeTbsa manas konnerns BepxosHoro cyaa AnoHuu, 1 nionsa 1997 roga (BBS Supreme Court case,

No.1995(0)1988), cTp.5.
27

28
29

30

Impression Products, Inc v Lexmark Int’l, Inc (2017) 137 S Ct.

OtBeT KuTtas Ha BonpocHuK. KuTain npumeHseT MexayHapoaHoe ncdepnaHne naTeHTHbIX npas.

Irene Calboli, The intricate relationship between intellectual property exhaustion and free movement of goods
in regional organizations: comparing the EU/EEA, NAFTA, and ASEAN (CnoxHas cBsi3b Mexay ncyepnaHmem
WHTENNEKTyanbHON COOCTBEHHOCTU 1 CBOOOAHBLIM NepeMeLLieHNEM TOBAPOB B PErMOHANbHbIX OpraHn3auusix:
cpaBHeHne EC/ES3, HA®TA n ACEAH), Queen Mary Journal of Intellectual Property , Tom 9, Ne 1, 2019,
cTp.23.

Cwm., Hanpumep, Susy Frankel and Daniel J. Gervais, International Intellectual Property Rules and Parallel
Imports (MexayHapogHble npasuna UHTENNeKTyanbLHON COBCTBEHHOCTU U NapannensHbIi umnopT), Research
Handbook on Intellectual Property Exhaustion and Parallel Imports (CnpaBo4Huk no nccnefosaHnsm B
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CTpaHax, rae NpMMeHsieTCsl HauMoHarbHbIA pexum ucyepnaxdus. Hanpumep, B oTBeTe
MeKCcuKM, NPUMEHSIIOLLIEN HaUMOHaNbHOE UcYepnaHne, B 3TOM OTHOLLEHWUN FOBOPUTCS
cnepytwoulee:

«lnasHOU Uenbl 3Mo20 UCKITIOYEHUsT 51851siemcsi 2apaHmusi ¢8obodH020 mpaH3uma
moeapos, Komophble fie2arnbHO 88035IMCS Ha PbIHOK CMpaHbl. AMO yy4wum KOHKYPEHUUHO
Ha HayuoHarbHOM pbIHKe, puHecem rosb3y nompebumesnsam 3a cyem 6onee HU3KUX UeH
u, npexoe 8ceao, ICHO MPOOeMOoHCMpuUpyem npepoeamusy nameHmoobnadamens [...J°".

4. MWcuyepnaHue NnaTeHTHbIX NpaB: MeXayHapoaHas HOpMaTUBHO-NpaBoBas 6a3a

28. Bonpoc 06 ncyepnaHmm npae NIC He perynupyeTtcs B sBHOWM oOpMe HM B OOHOM U3
OENCTBYOLLMX JOFOBOPOB, aAMUHUCTPATUBHbIE PYHKLMKN KOTOPbIX ncnonHseT BONC32,

29. Yro kacaetca Cornawenusa TPUNMC, To Bonpoc 06 ncdepnanum npas 6bin 0gHUM 13
CNOXHbIX BOMPOCOB B Xo4e neperosBopos no Cornailenuto, u e4MHoro ceoaa npasmn ob
ncyepnaHum npae Tak U He ObINO cornacoBaHo. HekoTopble cTpaHbl, BKtovas Lsenuapuio n
CoeguHeHHble LWTaTel AMepuku, BbiCKasanuch B Nosib3y Toro, 4tobbl Cornawenne TPUMMC
YCTaHOBUIIO HALMOHArbHbIA PEXUM UCHEPNaHUA Npas, B TO BPEMS Kak Apyrve CTpaHbl,
Bkntovasi Asctpanuio, bpasunuto, Mugmio n Hoeyto 3enaHanio, otctanBanu mMexagyHapogHoe
ncyepnaHue unu, no KpamHen mepe, csodboay kaxaoro yneHa BTO camocTosaTenbHO
NPUHMMAaTL peLLeHre Mo aToMy Bonpocy s,

30. B uTore 6bI510 NPUHATO KOMNPOMMUCCHOE peLleHNe NPOCTO UCKITUYNTL 3TOT BONPOC U3
npouecca obcyxaeHmsa. B yactHocTy, B ctatbe 6 Cornawenna TPUMC rosoputcs:

«[nsa yenel ypeaynuposaHus criopos rno Hacmosuwemy CoanaweHuro rnpu ycnosuu
cobnodeHus nosnoxeHul cmamed 3 u 4, HuYmo 8 Hacmosiwem CozanaweHuu He OO/MKHO
ucrionb3o08amacs Orisl peleHus gorpoca 0b ucyepraHuu npae UHmesiieKkmyasbHou
cobcmeeHHOCMU Y.

31. WcknoueHne Bonpoca 06 ncuepnaHum ua npouenypbl YperynmpoBaHusi cnopos 6bi1o B
LerloM BOCMNPUHATO Kak 03Havatoulee, 4to B cootBeTcTBumM ¢ CornaweHnem TPUMNC cTpaHbl
€cBOOOAHbI NCNONb30BaThL JOOYI0 CXEMY MCHeEpNaHWs Npae W, crnegoBaTernbHO, AonyckaTb

napannenbHbli UMNOPT3* NpU YCIOBMM BbIMOMHEHNUSI UM CBOUX 06513aTeNbCTB B OTHOLLEHUN

obnacti ucyepnaHusi UHTENNEeKTyaneHo cobCTBEHHOCTM U NapannensHoro nMnopta), Edward Elgar
Publishing Limited, 2016, cTp. 87.

31 Cwm. otBeT Mekcukmn Ha umpkynspHoe nucbMo C. 9089. Cwm. Takke oTBeT BbeTHama Ha pa3gen 8 BonpocHuka.

32 3a ncknoveHmeM BaluMHITOHCKOro 4OroBopa no MHTeNNeKTyanbHoW CO6CTBEHHOCTU B OTHOLLEHWM
MHTerpanbHbIX Mukpocxem 1989 roga, koTopbii He BcTynun B cuny. Ctatbsl 5(6) BalwmHITOHCKoro gorosopa
npegycMmaTpmusaeT ucyepnaHve npas, Korga Tononorns MHTerpasbHbIX MUKPOCXEM BblMyCKaeTCs Ha PbIHOK
npasoobnapartenem unm ¢ ero cornacus. B obnactu asTopckoro npasa, fJjorosop BOVC no ncnonHeHusm un
dpoHorpammam (OU®P), npunsTein 20 gekabpsa 1996 roga, u Jorosop BOUC no aBTopckomy npasy (OAI),
npuHATLIN 20 aekabpsa 1996 roga, He npegnuceiBatoT B iBHOW hopMe kakune-nnubo npasuna o6 ncyepnaHnm n
OTHOCAT peLleHne 3TOro Bonpoca B KOMNETEHLMIO NPaBUTENBLCTB OTAENbHBLIX cTpaH. CM. ctatbn 8 n 12 AN
n ctatblo 6(2) OAM.

33 Daniel Gervais, “The TRIPS Agreement: Drafting History and Analysis” (Cornawenune TPUINC: ncropms n
aHanus nogrotoBku), third edition, Sweet & Maxwell, December 2008, cTp.199.
34 Cwm. anckyccum uneHoB BTO no ctaTbe 6 B xo4e cneumanbHbix gnckyccui Coseta TPUNMC no

WHTENNEeKTyanbHON COBCTBEHHOCTU 1 JOCTYNY K nekapcTtBam (gokymeHT IP/C/M/31, 18-22 nioHst 2001 ropa).
Hanpumep, 3nmbabee (0T umeHn AdpurkaHckon rpynnel) 3assuna; «Ctatbsa 6 N03BONSAET KaXK4OMY YneHy
cBOBOAHO BKINOYATb B CBOE 3aKOHOAATENLCTBO MPUHLMN MEXAYHAPOAHOro McHepnaHns npas — npaBoBYto
OCHOBY ANl napannensHoro umnopTax». EBponeiickoe cooblyectBo 3asBuno: «bonbLioe 3HavyeHve 6yaeT
Takke npuaaeaTtbcs cTatbe 6, koTopas no3sonuT YneHam EC ocyllecTBNATb NnapannenbHbii UMNopT
OXPpaHsiEMbIX NaTEHTaMWN TOBAPOB, KOTOPbIE ObiNKW BbiNyLEHbI HA PbIHKM TPETbUX CTPaH NpaBoobnagaTenem
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HaLUMWOHaIbHOro pexuma (ctatbs 3) U pexnma Hanbornbliero 6naronpuATcTBoBaHus (cTaTbs 4).
MpumeHeHne ctaten 3 1 4 o3HadvaeT, 4To YneH BTO He MoXeT NnpumeHATb ocobble npasuna ob
ncyepnaHum K rpaxkgaHam gpyrux yneHos BTO.

32. [Opyrum nonoxeHnem Cornawennst TPUNMC, kOHKpETHO kacatolmmcs Bonpoca oo
ncyepnaHumn npas, aBnseTcsa cratbd 28.1. B Hen nepeyncnarnTca UCKNYNTESbHBbIE NpaBa,
npegocTaBnsiemMble NnaTEHTOM ero Bnagensuy. WckniountenbHble NpaBa nateHToobnagatens
BKITHOYAOT, NOMUMO NPOYeEro, NpaBo npegoTepalwaTte 4ENCTBUSA NO KUMMOPTY»
3anaTeHTOBaHHOro NpoAyKTa U3 ApYyro cTpaHbl CO CTOPOHbI HECAHKLIMOHMPOBAHHBLIX NLLS.
OpHako B cTaTbe 28 coaepXnTCca CHOCKa, kacatowasacs npaea Ha npegoTepalleHme umnopTa, B
KOTOpPOW rOBOPUTCH, YTO 3TO NPaBo, «Kak ece Opyaue rpasa, npedocmasrisieMbie 8
coomeemcmeuu ¢ Hacmoswum CoznaweHueM 8 OMHoOWeHUU UCIoib308aHUsl, Mpodaxu,
8803a Usu Opy2020 pacripederieHusi mosapos, peaynupyemcs MofoxeHUsMu cmamsu 6».
Co0TBETCTBEHHO, BO3MOXHOCTb 06eCneyYeHnst UCKIIYMUTENbHBIX NpaB NnaTeHToobnagarens no
npeceyYeHnto MMNopTa 3anaTeHTOBaHHbIX MPOAYKTOB, 3aKOHHO BbiMyLLEHHbIX Ha PbIHOK B
APYrom MecTe, 3aBUCUT OT pexmnma ncHepnaHus naTeHTHbIX Npas, MPUHATBIX CTPAHOW, B
KOTOPYHO OCYLLIECTBNSAETCS MMMOPT.

33. W3 cHocku k cTaTbe 28 crneayeT, 4To HUKakue gpyrue npasa NC He moryT GbiTb
«ucHepnaHbl», KpOMe TeX, YTO CBA3aHbl C «MCMOSb30BaHNEM, MPOAAXeN, BBO3OM UK APYruM
pacnpegeneHvem ToBapoB». Takum obpa3om, npasa naTeHToobnagaTtens, K npumepy, Ha
npeaoTBpaLLeHne «M3roToBNEHNS» 3anaTeHTOBaHHOrO ToBapa OCTalTCs B
HEMNPUKOCHOBEHHOCTN B OTHOLLEHUN NCHEPNaHUs.

34. Kpowme Toro, B ctatbe 51 Cornawexnsa TPUMNC npegycmatpmuBaeTcd, 4to uneHsl BTO
OOJKHbI YCTAHOBUTL cyaebHble UM agMUHUCTpPaTUBHbIE NpoLeaypbl, NO3BONSALWME
npaBoobnagartento TpeboBaTb NPUOCTAHOBMEHMWS BbiNMyCKa TAMOXEHHbIMW OpraHaMy TOBapoB C
HernpaBOMEPHO NCMNOSb3yeMbIM TOBAPHbLIM 3HAKOM UMW TOBApPOB, NPOU3BELEHHbIX C
HapyLleHneM aBTOPCKUX NpaB. YYaCTHUKM Takke MOTyT MPUMEHATb 3TO NONOXEHME K OPYrUM
MNC, Brnioyas nateHTbI®®. BmecTe ¢ TeM B cTaTbe 51 Takke MMeeTcsl CHOcka, B KOTOPOW

unu ¢ ero cornacusy. LLiselinapus 3assuna: «Mbl npu3HaeMm, Y4To cTaTbsi 6 NpefoCTaBNsAET pa3BMBaOLLMMCS
CcTpaHam rmbKyto BO3MOXHOCTb pas3blCKMBaTb 3anaTeHTOBaHHbIE NekapcTBa, Nnpeanaraemole no 6onee HN3KoM
LeHe B Apyrux ctpaHax mupay; Manansus (ot umenn ACEAH) 3assuna: «4neHsl Takke cBOGOAHbI
npegycmMaTpvBaTh B CBOEM 3aKOHOAATENbCTBE NPUHLMIN MEXOYHAPOL4HOro ncyepnanus npas. Mbl oTmevaem,
410, Nnockonbky B CornaweHun TPUMC He paccmaTtpuBaeTcsa BONpoc 06 ucyepnaHum npae, Kak ykasaHo B
cTaTbe 6, 3To 06CTOATENLCTBO AAET NPaABO Ha OCYLLECTBMNEHNE UMMOPTA U3 TPETbUX CTPaH». AnoHus
3asBuna: «Ctatbs 6 paspelwaet uneHam BTO camocTosiTenbHO pellaTth, Kako MMEHHO PeXUM ucdepnaHums
npas npegycMaTpvBaTh B CBOEM COOCTBEHHOM 3aKOHOAATENLCTBE, HALMOHANbHbIA UM MEXOYHAPOAHbIN»; U,
HakoHeL, NHaua 3assuna: «Ctatesa 6 Cornawenua TPUMMC, kacatowasca nciepnaHums npae, yctaHaBnmBaerT,
47O Kaxkabln yneH BTO nonHocTbio cBO6GOAEH BKIMHOYNTL MPUHLMA MEXOYHapOAHOrO ucHepnaHvs npas B CBOe
HauMOHanbHOEe 3aKkoHoAaTenbLCTBO. Taknm obpasom, oueBmaHo, Yto Cornawenne TPUMC gonyckaet
napannenbHbii nmnopT». OaHako MHeHne CoeauHeHHbIX LLTaToB AMepukn oTnnyaeTcs oT NPUMBEAEHHbIX
Bblle: «HeT HMKaKnx COMHEHUWI B TOM, YTO CTaTbs 6 NuLIaeT rocyqapcTBa-vneHbl BO3MOXHOCTM
BOCMOMb30BaTLCS YPErynNMpoBaHMEM CMOPOB B OTHOLLEHWNM BOMPOCOB, CBA3aHHbIX C NapasnsiefibHbiM
MMMOPTOM, 33 UCKIIOYEHNEM TEX Cry4YaeB, Korga 3Ty BONPOChI KAcalnTCsA HALMOHANbHOM0 pexuma unu
pexuma HanbornbLiero 6naronpusaTcTeoBaHus. OpHako, No Hawemy MHeHuo, ctaTes 6 Cornawennst TPUMNC
He CaHKLMOHUPYET napannenbHbli UMNOpPT».

35 B ctaTbe 28 Cornawerus TPUMC rosoputcs: «1. [NaTeHT NnpefocTaBnseT ero Bnagensly creayolime

UCKNIOYMTENbHbIE NpaBa:
(a) ecnu obbeKTOM NaTeHTa ABNSETCA NPOAYKT, — NpensTCTBOBaTb TPETbUM NMuam coBepLuaTb 6e3 cornacus
BnagenbLa criegylolime 4encTBUs: Co3aaHne, UCMONb30BaHNe, NPeAnoXeHne Ansa npogaxu, Npogaxy unm
BBO3 (@) Ana aTMX Lenei ynoMaHyToro npoaykra; (b) ecnv oGbekToM naTteHTa ABnseTcs cnocob, —
npenaTcTBOBaTb TPeTbMM NMLaM coBepliatb 6e3 cornacus Brnagenbua AeACcTBUE Mo UCMOMb30BaHNIO
cnocoba, a Takke crnefyloLlime AeNCTBUS: UCTMONb30BaHNWe, NpeanoXxeHve aAns npogaxu, Npoaaxy unm BBo3
ONsi 3TUX Lienew No MeHbLUen Mepe NPOAYKTa, NOMyYEHHOro HEMNOCPEACTBEHHO YNOMSIHYTLIM ClOCOGOMY.

36 B aTolh CcBSI3N nonoxeHue rnacut: «[...] YneHsl MOryT npejocTaBnaTh BO3MOXHOCTb [ienaTtb Takoe 3asiBrieHne
B OTHOLLEHNN TOBApOB, KOTOPbIE CoAepxaT B cebe UHble HapyLLeHWs NpaB MHTENNEeKTyanbHOM
COBCTBEHHOCTW, NpM ycrnosun cobnogeHns TpeboBaHuin HacTosLwero pasgena. [...]».
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YTOYHSAETCS, YTO «r1o0pasymesaemcs, Ymo He serissemcs 0bs3ameribHbIM MpUMeHeHUe makux
rpouedyp K UMopmy moeapos, NnocmassieHHbIX Ha PbIHOK 8 Opyaol cmpaHe
rnpasoobnadamersiem unu ¢ e2o coenacusiy. COOTBETCTBEHHO, Y4aCTHUKMA MOTYT, HO He
0653aHbl, NPUMEHSTL TakvMe npoueaypbl NPUOCTAHOBNEHMWS BbiMyCKka MMMOPTHBLIX TOBApPOB, eCnu
naTeHToobnagartens UNn TpeTbs CTOPOHA C €e Cornacus BbICTaBMAT 3TU TOBAPbl Ha PbIHOK
OpYyron cTpaHbl.

35. HakoHeu, B Hosibpe 2001 roga ynexbl BTO noareepavnu B nyHkTe 5 d) [JOXMHCKOM
aeknapaummn no Cornawennto TPUMC n o6LiecTBEHHOMY 34paBoOOXpaHeHn0®’, 4yTo
Cornawenne TPUMNC nossonsieT YneHam BTO npuHMMaTb COGCTBEHHYO MOMUTUKY U NpaBuna B
obnacTtu ucyepnaHusa npas, Npu yCNoBmm cobnoaeHns HeaNCKPUMNHALMOHHBIX 06513aTENLCTB,
npegycMoTpeHHbix Cornawennem TPUMC. 3TOT NyHKT rnacuT cnegytollee:

«d. cmbicn nonoxerul Coenaweruss TPUTC o6 ucyepniaHuu rpas uHmMesnnekmyasnbHoU
cobcmeeHHOCMU 3aKir4Yaemcsi 8 mom, Ymobbi M0380/1UMb KaxxOoMy 20cydapcmey-
YsieHy caMocmosimesibHO onpedesnisimb C80U pexxuM ucyepraHusi npae bes ocrnapusaHusi
nipu ycriosuu cobnodeHus MonoXeHul o pexume Haubornbwezo bria2onpusmcmeosaHust
U O HayuoHarbHOM pexume, codepxxauuxcsa 8 cmambsix 3 u 4 CoanaweHusi
TPUIIC»3839,

36. Kpome TOro, B oTHoweHun ctatbn 31-bis Cornawenus TPUMC npunoxeHne*0 k
CornaweHuntio TPUMNC, yctaHaBnmBatoLlee ycroBus ncnornb3oBaHnsa CneumansHON CUCTEMBI
NPUHYOUTENBHOIO NIMLEH3MPOBAHUS, 3anpeLLaeT NCNoNb3oBaHMe ddapMaLeBTUHECKMX
NpoAYKTOB, NpeAHa3HaYeHHbIX AN 3KCnopTa B COOTBETCTBUM CO cTaTben 31-bis, ons
nepeHanpasneHnst Ha Apyrne pblHKA. KOHKpeTHO, B NyHKTe 3 MNMpunoXkeHUs rosopuTcd, YTo
«[i]... 8 uensix obecrnie4yeHuss moao, Ymobbl JieKapCcmeeHHbIe cpedcmea, UMIopMmuUpO8aHHbIE 8
pamkax daHHOU cucmeMbl, UCrofb3osaruck 0715 flexauiux 8 0CHoO8e ux umrnopma yenel
obuwecmeeHHO20 30pasooXpaHeHUs, omeeyaroujue mpebogaHUsIM UMIOPMUPYOWUE YIEHb]
npuHUMarom pa3ymMHble Mepbl 8 rpedesiax ceoux cpedcmes, rnpPornopUUOHarsbHbIe Uux
adMuHUCMpamueHbIM 803MOXHOCMSIM U CMENEHU PUCKa UCKaXKeHUSsT mopaoesiu O1s Moo,

87 Oeknapaums no Cornawennto TPUMC u obwectBeHHOMY 3apaBooXpaHeHuto, npuHsaTasa 14 Hosbps 2001

roga, gokymeHt WT/MIN(01)/DEC/2, 20 Hosi6ps 2001 roaa.

Uto KacaeTcsa TOro, Kakoe Bo3AencTBue okasana [JoxmHckasi eknapauus Ha TofnkoBaHue ctatbk 6, To cpeaum
KOMMEHTaTOPOB CYLLECTBYIOT ABE TOYKU 3peHuns: (i) 4To [JoxmHckas Aeknapauuns gaeT LMPOKOe TOMKoBaHue
Cratbm 6 (cm. Hanp., Daniel Gervais, 2008, ctp. 202, B cHocke 33 Bbilwe), U (ii) 4To Bo3aencTamne [JOXMHCKOM
Aeknapauum Ha TonkoBaHme CTaTbm 6 kacaeTcs TONbKO Mep, CBSI3aHHbIX C 06LLEeCTBEHHBIM
3paBooOXpaHeHneM, 1 4To NyHKT 5 (d) cnegyeT TonkoBaTh B cBETe NyHkTa 4 [leknapauuu, B KOTOPOM SICHO
roBOpPUTCS, YTO «€QUHCTBEHHON Lienbto [leknapauum sBnsieTcs oxpaHa obLeCTBEHHOIO 34paBOOXPaHEHUSI».
(Cm., Hanp., Nuno Pires de Carvalho, “The TRIPS Regime of Patent Right” (Pexvum nateHTHOro npasa
cornacHo Cornawenuio TPUMC), 2002, ctp. 95 n 96, Kluwer Law International).

Ecnu roBoputh 0 cnopax BTO no Bonpocy 06 ncuepnanum npas, To 30 mas 2000 roga CoeauHeHHble LUTaThbl
Amepuku obpatunuck ¢ Npocb6o NPOBECTU KOHCYNbTaLMN ¢ ApreHTUHOW B COOTBETCTBUM C
[loroBopeHHOCTbIO O NpaBunax u npoueaypax yperynupoaHus cnopos BTO B TOM, 4TO kacaeTcs NPUHSATLIX B
ApreHTuHe NpaBOoBbIX PEXMMOB, PErYNMPYIOLWUX NaTeHThl, U APYrMX COOTBETCTBYOWNX Mep. B psagy
noaHATbIX BorpocoB CoeamnHeHHble LLTaTel AMepUKM coumnu, 4To ApreHTMHa oTpuLUaeT HeEKOTopble
UCKMOYMTENbHBbIE NAaTEHTHbIE MpaBa: B YaCcTHOCTW, NpaBo Ha umnopT. lMocne payHaa KoHcynbTauui 31 mas
2002 ropa CoeauvHeHHble LWTaTtel AMepukn u ApreHTuHa ysegomunu OYC o TOM, YTO OHWM AOCTUMMKU
cornaileHusi No BCEM BOMpocaM, NOAHSATLIM B NPOCbOax 0 KOHCYNbTaLMsIX, M YTO MOSIOXKEHNUS1 apreHTUHCKOro
3aKoHo4aTenbCTBa, B YaCTHOCTU, 00 ncyepnaHum npae, cooTBeTcTBYOT Cornawenuio TPUMC. (Cwm. pestome
cnopa DS196: Argentina — Certain Measures on the Protection of Patents and Test Data (AprenTnHa —
HEeKOTOpble Mepbl MO 3alUTe NAaTEHTOB N AaHHbIX UCMbITAHWI) MO CChIIKE:
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds196_e.htm. Cm. TekcT yBeaOMMNEHNS O B3aUMHO
cornacoaHHoM petueHun (gokymeHT WT/DS171/3, WT/DS196/4, IP/D/18/Add.1, IP/D/22/Add.1) no ccbinke:
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=Q:/IP/D/22A1.pdf&Open=True.)

Beepenue B Cornawenune TPUMC ctatbn 31-6uc 3ameHunno otkas 2003 roga ans uneHos BTO, koTopble
NpuHANK nonpasky. Te yneHsl BTO, koTopble eLe He NpuHANM nonpaeky, AOMKHLI caenaTtb 370 Ao 31
Aekabpsa 2023 roga (gokymeHT WT/L/1122). [Ona HWuXx oTkas ByaeT npoaomkaTte NPMMEHATLCA A0 Tex nop,
rnoka norpaeka He GyaeT NPUHSATa U BCTYNUT B CUIY HA UX TEPPUTOPUSIX.

38

39

40
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Umobbl He OoMycCmMuMb PE3KCNopm fieKapCmeeHHbIX cpedcmes, Komopsble bbiu ghakmu4ecKu
88e3eHbl Ha UX meppumopuro 8 pamkax 0aHHoU cucmewmsbl [...]. [anee, B nyHkTe 4
MpunoxeHus rosoputca: «YrneHb! 0653yromcess obecrieyums Hanu4due aghheKkmugHbIX
rpasosbix cpedcme 0515 npedomepawieHusi umrnopma u npodaxxu Ha ceoeli meppumopuu
JiekapcmeeHHbIx cpedcme, rnpou3eedeHHbIX 8 pamMkax 0aHHOU cucmeMbl U nonasuwiux Ha ux
PbIHKU 8 HapyuweHuUe ee rnofoxeHud [...J».

37. Kpowme Toro, pewweHnue no Cornawenno TPUMNC, npuHsaToe Ha 12 MUHUCTEPCKON
kKoHdpepeHunn BTO 17 niona 2022 roga, KOTOpoOe yCcTaHaBMMBaET crieymanbHbIN PEXUM B
OTHOLIeHUN BakuMH oT COVID-1941, TpebyeT, 4ToGbl COOTBETCTBYIOLLUMNE YNEHbI
«rnpednpuHUMarsu ece padyMHble ycunus 0515 npedomepauwjeHus peakcriopma rnpodyKyuu,
rnpouseedeHHoU Ha OCHO8aHUU pa3pelleHuss 8 coomeemcmeuu ¢ 3muM peweHueM, kKomopasi
bbln1a uMnopmuposaHa Ha Ux meppumopuu 8 COOM8EMmMCcmeuU ¢ HaCMOSIUWUM PeleHUEM .
OpaHako B UCKMOUYMTENBHBLIX 00cToATENbCTBAxX YneH BTO, oTBevatowmin onpeaeneHHbIM
KpUTEPUAM, MOXKET peakcnopTupoaTth BakunHbel oT COVID-19 gpyromy uneHy BTO,
OTBEYaloLLEMY ONpeaeneHHbIM KpUTEPUSIM, C TyMaHUTaAPHLIMU 1 HEKOMMEPYECKUMU LIeNAMN2,
Kpome Toro, uneHbl BTO «0bs3yromces obecriedums Hanu4ue aghghekmugHbIX rpasoebix
cpedcme 0nsl npedomepalieHust umropma u rnpodaxu Ha ceoeli meppumopuu
JilekapcmeeHHbIx cpedcme, rpou3eedeHHbIX 8 COOMBEMCMBUU C paspelieHUeM Co2/1acHo
OaHHOMY PeweHuro u nonaswux Ha Ux pbiHKU 8 HapyweHUe e20 nosioxeHul, ucrnosb3ys
cpedcmea, komopbie 00MKHbI bbimb co3daHbl 8 coomeemcmauu ¢ CoeanaweHuem TPUTIC».

5. MmMmnnemeHTauumn UCKITIOYEHUSA, Kacalollerocs ncyepnaHna naTeHTHbLIX nNpaB

38. B HacToswem pasgene npegctasneHa nHdopmMaunsa 06 nmniemMmeHTaunum UCKIYeHns B
HaUMOHanbHbIX 3aKOHAX N perMoHanbHbIX JOKyMeHTax. bbino yctaHoBneHo, 4to B obLen
CNOXHOCTK 142 cTpaHbl NpeaycMaTpMBaloT UCKIOYEHNE B OTHOLLEHMM MCYEePNaHnsa NaTeHTHbIX
npaB B X COOCTBEHHON HOPMATUBHO-NpaBoBon Base. B GonbLUMHCTBE 3TUX CTPaH CyllecTByeT
KOHKpeTHOE 3aKkoHoAaTenbHoe NonoXxeHue, NpeanucbiBatollee KOHKPETHbIN PEXUM
ucyepnaHuna. B ctpaHax obLiero npaBa ucknoyeHne obecnevmBaeTca npeueneHTHbIM NPaBoM.
B npunoxeHun K HacTosiLeMy OOKYMEHTY cofepXKaTcs NOMOXEHNS HauMOHarbHbIX U
pernoHarsbHbIX 3aKOHOB 00 MCKMOYEHMM, KacatoLLemMcs ncHepnaHusa naTeHTHbIX Npas.

5.A Tleorpacdunyeckoe mecTononoxeHue nepBon npoaaxu

39. MWcuepnaHue npaB — 3TO HOPUANYECKOE SIBIIEHME, NOSBUBLLEECS NOL BIIMSIHUEM pPbiHKa, U
B 9TOM KOHTEKCTEe OHO ObINo KrnaccnuhuumpoBaHo B COOTBETCTBUM C reorpadmMyecknmM acnekTom
BbI3bIBAIOLLMNX €ro AencTeBuin. Kak nosicHseTcda B pasgene 2, ucyeprnaHne MoXeT ObiTb
HauMOHarnbHbIM — KOrga nepeasi 3akoOHHas Npodaka BHYTPU CTpaHbl NPUBOAUT K MCHEpPnaHmio
npas B Npegenax HauMoHamnbHbIX KPUCOUKLUUA, — UK MeXOYHapOAHbIM — KOraa OHO
MHULMMPYETCS NepBOKr Npoaaxen B ntobon ctpaHe. McyepnaHue Takke MoXeT ObiTb
pernoHarnbHbIM, KOrga OHO 3aTparnBaeT eAnHbIA PbIHOK, OXBaTbIBaKOLWLMIA HECKOSBKO CTpaH —
YYaCTHMKOB permoHanbHOro cornawleHuns. B HeKoTopbIx CTpaHax, kak NpaBuio, NpUMeHseTCs
OAWNH KOHKPETHbLIN PEXUM UcHepnaHns; 0QHaKo K OTAENbHLIM TOBapaM N B KOHKPETHbIX
obcToATENBCTBAX MOTYT MPUMEHATLCS APYrue pexuMbl ucuepnanus. B cnegyowwmx
nogpasgenax npegcrasneHa nHdopmauus o6 nMnIemMeHTauumn Taknx pasrimyHbIX PEXMMOB
ncyepnaHusi, B 3aBUCUMOCTU OT reorpadpnyeckoro MecTornosioXKeHns NepBor Npodaxu.

41 TekCT pelueHns MUHNCTEPCKON KOH(EPEHLIMN CM. MO CChIfKE:
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/\WT/MIN22/30.pdf&0Open=True.
42 CM. NYHKT 3 C) 1 CHOCKy 3.
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1. HauuoHanbHbIV peXXnum ncyepnaHus

(i) HaumoHanbHbIN pexmumMm ncdepnaHust, NpeayCMOTPEHHbIA B pErMoHaribHOM JOKYMEHTE

Espasutickas nameHmHas KOH8eHUUS

40. B cooTBeTCTBMM C EBpa3sninckon NnaTteHTHOW KOHBEHUMEN EBpa3ninckoe naTteHTHoe
BEJOMCTBO BbIJAET €Bpa3nnckmue naTeHTbl, KOTOpble OENCTBYIOT HAa TEPPUTOPUM BCEX
[oroeapuBatowwmxcs rocyaapcta*344. Cnopbl, kacarowmecs 4eACTBUTENbHOCTU UMK
HapyLleHNs eBpa3nnCKOro naTteHTa B KOHKpeTHOM [loroBapmBatoLLEMCS rOCyaapcTBe,
paspeLuaTCs HaunoHarnbHbIMU CygamMn Unn pyrmmMmm KOMNeTEeHTHBIMU OpraHamm 3Toro
rocygapctea Ha OCHOBaHUW EBpa3snnckon naTeHTHOW KOHBEHLMU. 3OTO pelleHne nmeeT cuny
TONbKO Ha TEPPUTOPMU COOTBETCTBYIOLLEro [loroBapmBaroLLerocs rocygapcreas.

41. YTo0 KacaeTca ncyepnaHUg NaTeHTHbIX Npas, TO B Npasusie 19 MNaTeHTHOM MHCTPYKUUM K
EBpasuiickot naTeHTHON KOHBEHLMN*® roBOpUTCS, YTO HE NMPU3HAKOTCA HapyLUEHNEM
€Bpa3nnCcKoro naTeHTa, B YaCTHOCTWY, crieayolne OeNCTBUS, CBA3aHHbIE C UCMOMb30BaHNEM
3anaTteHTOBaHHOro n3obpeTeHus:

«Belicmeus ¢ NpodyKmoM rocsie moao, Kak amom rpodyKkm eeedeH 8 X035UCMBEHHbIL
obopom camum nameHmoenadenbyeM unu ¢ e2o coanacusi 8 mom [Jozosapusatouemcsi
eocydapcmee, ede delicmsyem egpa3sulickuli nameHm U 8 Komopom bbiio
ocyuwiecmerieHo makoe 88edeHue 8 X035LCMBEHHbIU 060pom».

42. XoTa B KOHBEHUUU NPAMO HE UCMOMb3yeTCA TEPMUH «UcHeprnaHuey, npakTuyeckum
pe3ynbTaToOM 3TOro NOMOXeHUs ABMSeTCs TO, YTO ncHepnaHue eBpasmnckux NaTeHToB
NPONCXOANT Ha HaLMOHaNbLHOW TeEppUTOPUK Kaxaoro [loroBapmBatoLlerocs rocygapcraa npum
BBEOEHNN B XO3ANCTBEHHbIN 0O0POT U3aenuns Brnagenbuem nateHTa unm ¢ ero cornacus Ha
COOTBETCTBYIOLLEN TEppUTOPMN. Ha cerogHAWHUN AeHb B OTHOLIEHUN UCHEpPNaHUS
€BPa3nNCKNX NaTEHTOB B KakoM-NMbO 13 rocyaapcTs, BXoAAWMX B EBpasninckyto naTeHTHyo
KOHBEHLMIO, HE CYLLEeCTBYET HUKaKNX CyAeOHbIX peLueHnn.

||) HauunoHanbHoe ncyepnaHue, npegycMoTpeHHoe B HaunoHaribHOM 3aKoHO4aTeSIbCTBE

43. bBbIno ycTtaHoBMeHo, 4YTO B 0bLen cnoxHoctn 30 cTpaH npegycmMaTpuBaloT B CBOEN
HOPMaTMBHO-NPaBOBOV 6a3e HauMOHarbHbIA PEXMM MCHepPnaHMsa NaTeHTHbIX npas. B Tabnuue
Ne 1 nepeudncrneHbl CTpaHbl, KOTOpble NPeaycMaTpuBaloT HaUMoHanbHoe ncyepnaHme
NaTeHTHbIX NpaB B COOTBETCTBUN C 3aKOHOAATENbHbLIMU NOSNOXEHUSAMM CBOUX
COOTBETCTBYHOLLMX 3aKOHOB*'.

43 Cratbst 15(11) EBpasuninckoi naTeHTHOM KOHBEHLIMMW.

44 Unenamun EAMO (EBpa3swniickoin NnaTeHTHON opraHnsaumun) aensatTca TypkmeHucTaH, Pecnybnunka Benapyce,
Pecny6nuka TagxukuctaH, Poccuiickas ®enepaums, Pecnybnvka AsepbaroxaH, Pecnybnukn KasaxcraH,
Kbipreidckast Pecnybnuvka n Pecny6nuka ApmeHus.

45 cM. cTaTbio 13 EBpasniickon NnaTeHTHON KOHBEHLMMN.

46 MaTeHTHasa MHCTPYKUMS K EBpa3niickon NnaTeHTHON KOHBEHLUN (C U3BMEHEHUSIMU N AOMONHEHWSIMU MO
coctosiHMio Ha 10—11 ceHTabpa 2020 roga).

47 CtpaHbl, KOTOpbIE, B NPUHUMME, NPeAyCMaTpMBaloT HauMoHarbHbIN PEXUM MCHEPnaHns, HO B KOTOPLIX B

HEKOTOPbIX Cltyqaax npuMeHAaeTCcAa MmexayHapoaHoe ncHepnaHue, noMmelleHbl B CMUCOK CTpaH, NPUMEeHALWNX
«MNOSIMTUKY CMELLIAHHOMO ncyepnaHus» cornacHo pasgeny 5.A.4 HacTosLwero JOKyMeHTa.
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Tabnuua Ne 1: CTpaHbl, B KOTOPbIX NpeaycMaTpMBaETCs HaUMOHarbHbIM PEXMM UcHepnaHus

AnbaHus, bapbagoc, benapycb, benus, bytaH, bocHusa u 30
lepuerosuHa, bpasunana, JomunHnKa, CanbBagop, ICBATUHMN,
3¢duonua, Nfambus, UpaH (Ucnamckas Pecnybnmka), KasaxcraH,
Magarackap, MapokKko, MeKcnka, Mo3ambuk, Hurepus,
Manya-HoBas 'BuHesn, Pecnyb6anka Mongosa, CeHT-Kutc n
Heswuc, CaH-MapuHo, CaH-Tome 1 MpuHcunun, Cepbus, FOKHbIN
CyaaH, CyaaH, TagukuctaH, TpuHmngaa v Tobaro,
Ob6beanHeHHana Pecnybanka TaH3aHuMA

44. B 60NbLUMHCTBE CTPaH, KOTOPbIE B OTHOLLEHMM NATEHTOB MPUMEHSIOT HaLMOHANbHbIN
PEeXMM ncdepnaHus, B NOSIOXKEHMAX AENCTBYIOLEro 3akoHogaTeNnbCTBa npegycmMmaTpmBaeTcs,
4YTO nNpaBsa, NpeaoCcTaBnsieMble NaTEHTOM, HEe PacnpOCTPaAHAIOTCS Ha OENCTBUS B OTHOLLEHWN
3anaTeHTOBaHHOro NpoAyKTa, KOTOPbIV Oblfl BbICTaBEH Ha PbIHOK COOTBETCTBYHOLLEN CTPaHbI
BnagernbLem nateHTa unu ¢ ero cornacus. Cchblifika Ha pbIHOK COOTBETCTBYIOLLLEN CTPaHbI
nogpasymeBaeT, YTO nNpaBa NcYepnbiBalOTCH Ha HaLMOHaNbHOM YPOBHE, T. €. Ha TeppUTOpUmn
COOTBETCTBYIOLEN CTPaHbl. B HEKOTOPbLIX CTpaHax, NPUMEHSAOLLMX HALNOHANbHbIN PEXUM
ncyepnaHuns, COOTBETCTBYHOLLME NOSNTOXEHUS OPMYIIMPYIOTCS Taknm o6pa3oM, 4ToObI
KOHKpETHblEe OENCTBUS B OTHOLLIEHUM 3arnaTeHTOBaHHOMO NU3fenus, npegycMoTpeHHbIe
OENCTBYIOLLMM 3aKOHOAATENbCTBOM (Kak NpaBunio, 4ENCTBUA MO ero NCNOMb30BaHUIO U
npoaaxe), He paccMaTpmMBarnuCb Kak HapylleHne naTteHTHbIX nNpaB. Takas dopmynumpoBka, no-
BUAMMOMY, NpeanonaraeT, YTo nateHToobnagaTens NPogosmkaeT COXpaHATbL CBOM Npasa, HO
He MOXXeT peanus3oBaTb KX, MOCKOMbKY Takne AENCTBUS He SBNAOTCA HapyLleHnem*e.

45. Kpowme TOro, ecnv 6patb GOpPMyNIMPOBKY NOSTOXEHUI O HALUMOHANbHOM UcyepnaHnm B
LerioM, TO NOSIOXKEHNS 3aKOHOB pa3nuyaloTcsa no AByM acnektam: (i) onpedeneHsl Nn npsamo
paspelleHHble AeACTBUSA B COOTBETCTBUM C UCKINKOYEHNEM, UK HET; U (ii) ykaszaHo nn npsmo, Ha
Kakon HauMOHanbHOW TeppUTOpMmM AOMKHa NPOM3BOAUTLCS NepBas npoaaxa.

46. Acnekm (i). Bo MHOrMx 3akoHax He OroBapusatroTCcs BUabl JENCTBUI, KOTOPbIE MOTYT
NpPOVN3BOANTLCA TPETLUMM NNLLAMM NOCIE UCHepnaHns NaTeHTa, XOTs 3TN OENCTBUS CBSA3aHbl C
npaBamu, NpedocTaBneHHbIMM NaTeHToM. Hanpumep, ctates 39 3akoHa Ne 9947 o
NPOMbILLIIEHHON COBCTBEHHOCTM AnBaHnn rnacur:

«lpasa, npedocmaernsieMmble MameHMoOM, He pacripocmpaHsomcs Ha O0elcmeus,
cosepuweHHble 68 Pecnybnuke AnbaHuu 6 OMHOWEHUU OXPaHIeMo20 [ameHmMoMm
npodykma rocsie moeo, Kak amom npodykm 6bii1 8bicmasesieH Ha pbIHOK 8 Pecnybriuke
AnbaHuu enadesnibyemM nameHma usu ¢ e2o coanacus».

47. AHanornm4HbiM obpasom, pasgen 25(1)(c) 3akoHa 3duronumn o NPOMbILLNIEHHOWN
COBGCTBEHHOCTM NpeaycMaTpuBaeT:

«1. lNpasa nameHmoobnadamerisi He pPacrnpPoOCMpPaHsItoMcs Ha:

48 Cwm. nonoxeHusa 3akoHopaTenscTBa benapycu, KasaxcraHa n Tagxvkucrana.
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[..]

c) Oelicmeusi 8 OMHOLWEHUU 3arnameHmogaHHbIx u3dernut, Komopsbie bbinu 8bIMyuleHbI Ha
PbIHOK 8 Achuonuu enadenbuemM nameHma usnu ¢ e2o coanacus, unu [...J»*.

48. B psge Opyrux cTpaH, B KOTOPbIX MPUMEHAETCHA HaUWOHAbHbIA PeXnM ncyepnaHus, B
COOTBETCTBYIOLLNX NOSNOXEHNUSX NEPEYUCNAITCS BUObl AEACTBUN, pas3peLleHHbIX B
COOTBETCTBMM C 3TUM UCKNoYeHnem. Hanpumep, B pasgene lll ctaten 57 degepanbHoro
3aKkoHa 06 oxpaHe NPOMbILLIEHHON COBCTBEHHOCTM MeKCUKM roBOpuTCS:

“Cmambs 57.- [lpaso, npedocmasriseMoe nameHmoM, He MOXem MPUMEHSIMbCS
npomus:

[.]

Ill.  Jlroboeo nuuya, komopoe npodaem, rpuobpemaem uAU UCMOAbL3yem
3anameHmosaHHoe u30bpemeHue [ocrie €20 3aKOHHO20 8bifycka Ha PbIHOK
Mekcuku»; [HeogbuyuanbHbil rnepegod].

49. AHanorn4HbiM obpasom, B ctaTbe 116 d) 3akoHa 00 MHTEeNNEeKTyanbHON COOCTBEHHOCTH
CanbBagopa ykasblBaeTcs, YTo

«116. [Jelicmeue nameHma He pacrnpocmpaHsemcs Ha:

[-]

d) npodaxy unu ucrosib3ogaHue rnpPodyKkma rnocsie mozo, Kak oH eriepebie Obis
ogbuyuarnbHo 8biMyu,eH Ha PbIHOK 8 npedesiax HayuoHanbHoU meppumopuuy 0.
[HeopuyuanbHbit nepegod]

50. Acnexkm (ii). B 3akoHogaTtenbcTBe 60NbLUMHCTBA CTPAH C HALMOHANbHBIMU PEXMMaMM
ncuepnaHnsi NPSMO coaepXnTca TpeboBaHe 0 TOM, YTO NepBas NpoAaxa AOMKHA UMEeTb
MECTO Ha HaLMOHaNbHOM pbIHKE. B COOTBETCTBYHOLLMX NOMOXEHUAX 3aKOHOAATENLCTBA
HEKOTOPbIX CTPaH HUKaKasi KOHKPETHasi CTpaHa He ykasaHa, OfHaKo Mpu 3TOM CyLlecTByeT
NOHMMaHWe TOro, YTO NPUMEHSETCS HaUMOHarbHbIA TMN ncdepnanunsa. Hanpumep, ctatbs 30
3akoHa Pecnybnukn TagpkukncraH 06 n3obpeteHunsx, B KOTOPOW NPSAMO He yKa3blBaeTcs
reorpauyecKkoe orpaHNYeHne KKOMMEPYECKOrO UCMONb30BaHMUS», MCTONIKOBLIBAETCS TaknuM
06pa3oM, 4YTO 03HaYaEeT NPUHLMMN HAaLMOHanNbHOro ncyepnaHus®!. B aTom nonoxeHuu
roBopuTCcs:

«Cnedyrowue Odelicmeuss He CHUMAKOMCS HapyweHUeM UCKIIoYUMesbHbIX pas
nameHmoobnadamerseu:

[-]

- UcCriosib3o8aHue ycmpoUcme, 3aKnYarnuux 8 cebe usobpemeHus, 3aujUUEeHHbIe
OXPaHHbIMU OOKyMeHmaMU, €C/ilu makue ycmpOL“lcmea 6b1/1U Ha 3aKOHHbLIX OCHOBAHUSIX

49 Mono6Hble hopMyNMPOBKM 3TOTO MOMNIOXKEHNSI MOXHO Takke HAaWTW B 3aKoHax, Hanpumep, bapbagoca,
Benusa, bytana, JomuHukK, AcBatuHu, dcdpmonmm n Faméuu.

50 Mpumepsbl Takoro poga popmMynMpoBOK NOMNOXEHNA MOXHO HAWTK Takke B 3akoHax benapycu, Cepbumn n
TapkukucTana.

51 CwM. otBeT TagXMKMCTaHa Ha BOMPOCHWK, B KOTOPOM MOATBEPXKAAETCA NPMMEHEHUE B 3TON CTpaHe

HauMoHarnbHOro ncyepnaHua ona naTteHToB.

WIPO FOR OFFICIAL USE ONLY



SCP/34/3
MpunoxeHue, ctp. 18

ucronnb308aHbl 8 KOMMEPYECKUX Uerisgx 8 coomeememeuu ¢ rpasamu,
rnpedocmaerieHHbIMU 8r1adesibUeM rnameHmay.

3akoHHbIU 8birycK rpodykma Ha PbIHOK.

51. Kpome TOro, B TO BpeMsi kak 3akOHbl OOMbLUMHCTBA CTPaH, B KOTOPLIX MPUMEHSAETCSH
HaUWOHasbHbIA PEXNM UcHepnaHus, npegycmaTpusatoT, YTO NPOAYKT AOSMKEH OblTb BbiNyLLEH
Ha pbIHOK NaTeHToobagaTenem unu ¢ ero cornacusi, B HEKOTOPbIX CTpaHax B 3aKOHE He
oroBapuBaeTCs MU0, KOTOPOe BbiNMyCKaeT Ha PbIHOK 3anaTeHTOBaHHbIM NPoAyKT. BmecTo aTtoro
B Ka4yecTBe YCMNoBUSA NcHepnaHns npas Ha HaLMOHaNbHOM ypPOBHE yka3aHo TpeboBaHue o ToMm,
YTO BbIMYCK 3anaTeHTOBAHHOIO NPOAYKTa Ha PbIHOK AOMKEH ObiTb 3aKOHHLIM. B YacTHOCTH,
ncyepnaHme NPonCXoAuT Nocre Toro, Kak 3anaTteHTOBaHHbIN NPOAYKT «3aKOHHO BbIMyLLEH Ha
PbIHOK», «3aKOHHO NPOAaH B CTPaHe» U «UCNOMNb30BaH B KOMMEPYECKMX LieNsiX Ha 3aKOHHbIX
OCHOBaHUAX» 2,

Lpyaue ocobeHHOCcmMu, Kacarouwuecsi cghepbi delicmeusi UCKITIOHYEHUS.

52. B HekoTopbIX CTpaHax B OTHOLLUEHUN HALMOHAIbHOIo ncyepnaHus 4eNCTBYIOT U
HeKOoTOopble ApYrve YCroBus, YTO B onpeaerieHHbIX obcTosaTencTBax gaet
naTeHToobnagartento BO3MOXHOCTb OCYLLECTBNATL CBOM NMpaBa Ha NPOAYKT Nocre ero nepeomn
npogaxu. Hanpumep, B YepHoropun npu BbiNycke Ha pbIHOK 3anaTeHTOBAHHOIO NpoAyKTa
nateHToobnagaTenem unu ¢ ero cornacus NPOUCXOANT UcHepnaHme UCKNIYUTESNbHbIX Npas.,
«EeCnn HEeT pa3yMHbIX OCHOBaHWI, Ha OCHOBaHMM KOTOPbLIX NaTeHToobnagaTens coxpaHsaeT
UCKIIOYMTENbHbIE NPaBa, BbITEKAOLLME U3 NaTEeHTay.

53. B kadecTBe gpyroro npumepa MoXxHoO npueecTtu Hurepwmto, rge npasa nateHToobnagarens
He pacnpOCTPaHATCA HA 4ENCTBUS, COBEPLLEHHbIE B OTHOLLEHNM OXPaHAEMOro NaTeHTOM
NpoAyKTa nocrie Toro, kKak OH ObIN 3aKOHHO MPOAAaH B 3TOM CTpaHe, «3a UCKMYEHNEM TEX
crny4aes, Korga nateHToM NpeaycMoTPeHo cneunanbHoe NpMMeEHeHne nNpoaykTa, u B 3TOM
crny4vae, HECMOTPS Ha AaHHbIV NYHKT, 3a naTeHToobnagaTenemM octaeTcs NpaBo onpeaenaTb
cneumanbHoe NpuMeHeHne npoaykTa»®. AHanormyHble NonoXeHUs cogepxaTcs B
3akoHoaatenbcTee KOxHoro CyaaHa n CynaHa®.

54. B Bpa3sunuu 3akoH Ne 9.279 npegycmaTpmuBaeT, YTO NpeocTaBreHHbIe npaBa He
pacnpoCTpaHATCA Ha 3anaTeHTOBaHHbIN NPOAYKT, KOTOPbIV Obin BbiNyLEH Ha «BHYTPEHHUI
PbIHOK» HenocpeacTBEHHO NaTeHToobnaaatenem unu ¢ ero cornacmsa®. Kpome Toro, 3akoH
yCTaHaBNUBaeT YrofIoBHYK OTBETCTBEHHOCTb 3a UMMOPT 3anaTeHTOBAHHOIO NPOAYKTA,
KOTOPbI He ObiN BbiNyLLEH Ha BHELLHWIA PbIHOK BriageribLeM Unn ¢ ero cornacusa B TOM 41cne ¢
Llenblo 3KCMopTa, NPOAAXM UNWN NPeANoXeHUst K npogaxe B bpasunuuse, BmecTte c TeM, kak
npeacTaBnsieTcs, B 3aKoHe Takke NpeayCMOTPEHO UCKITIOYEeHNe U3 9TOro npasuna: B Tex
cny4asx, Koraa B CBA3W CO 3110ynoTpebrneHnemM aKOHOMUYECKUM BIIMSHUEM BblAaeTCs
NpYHyanTENbHaa NULUEH3US, NapannenbHblii MMMNOPT 3anaTeHTOBAHHOIO NpoAyKTa

52 CM. cOOTBETCTBYHOLLME NOMNOXKEHUA OENCTBYIOLLEro 3akoHoaaTtensctea Mekcuku, Magarackapa u

TapxukuctaHa. MHdopMaums o TONIKOBaHWM 3TUX TEPMMHOB 13 COOTBETCTBYHIOLLMX CTPaH He noryveHa.
CwM., COOTBETCTBEHHO, cTaTblo 54 (1) 3akoHa o naTteHTax YepHoropuu un pasgen 6 (3) (b) 3akoHa Hurepum o
nateHTax u obpasuax 1971 roga.

53

54 Paspnen 23(2) 3akoHa o nateHTax 1971 roga (3akoH Ne 58 1971 roga).

55 Cratbs 43, nyHkT IV 3akoHa Bpasunnum Ne 9 279 ot 14 mas 1996 roga (3akoH 0 NpOMbILLNEHHON
COBCTBEHHOCTM C nonpaBkamMu, BHECEHHbIMU B Hero B cooTBeTcTBUM ¢ 3akoHoM Ne 14 200 oT 2 ceHTs6ps
2021 roga).

56 Cratbs 184 3akoHa Bpasunum Ne 9 279 ot 14 masa 1996 roaa.
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paspeLuaeTcs, ecnv nocrneaHuin 6bin BbiNyLLEH Ha BHELLHWUIA PbIHOK NaTeHToobnaaarenem unm
C ero cornacua®’.

55. B 3akoHe o naTteHTax Manaisum rosopuTcs, YTo NPeAyCMOTPEHHbIE NAaTEHTOM NpaBa He
pacnpoCTPaHSAOTCS Ha AeNCTBUS B OTHOLLEHUM NPOAYKTOB, KOTOPbIE ObINN BbiNyLEHbI Ha
PbIHOK NaTeHToobnagaTenem Unu ero NUMUEH3NaToM, NpeablayLIMM nonb3oBaTenem unm
BblrogonpuoGpeTaTenem no NpUHyanTeNbHOM NULEeH3Mnse,

2. MexagyHapoaHbI peXmm ncyepnaHms

(i) MexxgyHapoOHbI pexnum ncyepnaHms, NpeaycMoTPEHHbIA B permoHanbHbIX
AOKYMEHTax

«PeweHue AHOckoz2o coobuiecmea Ne 486

56. PeweHne AHackoro coobliecTtBa Ne 4865° cogepxuT npasuna o6 ncdepnaHum,
AENCTBYHOLLME B OTHOLLIEHWUM rocyaapcTB — uneHoB AHAckoro coobuectsa®’. PelueHust
AHfckoro coobLiecTsa MMEKT CUIly 3aKOHOB NPSIMOro AENCTBUSA, KaK BHYyTPEHHEE
3aKOHOAaTENbCTBO €ro rocy4apcTB-4neHoB. YTo kacaeTcst ucHepnaHus NaTeHTHbIX Npas, TO B
cTaTbe 54 pelweHunst 486 roBopuTcs:

«MameHnm He 0aem npasa 3anpewams 1060My mpembeMy /luly OCyWecmaisims
KoMmmepyeckue Oelicmeausi 8 OMHOWEHUU OXPaHSIEMO20 nameHmom ripodykma nocrie
moeo, kak amom rpodykm 6bis1 8bifyW,eH Ha PbIHOK 8 fitoboli cmpaHe enadenbyem
nameHma unu Opya2um fuyoM, KOmopoe rosly4usio e2o pa3pelweHue unu Komopoe
5KOHOMUYECKU C8513aHO C HUM.

Lns yenel ebileusnoxeHHO20 nyHKkma 0ea siuya cHumaromesi 3KOHOMUYECKU
c8si3aHHbIMU, €CI1U OOHO U3 HUX MOXem MPsIMO USlU KOCBEHHO OKa3sbleamb Ha Opyaoe
UYo pewaroujee enusiHUe, Kacaroujeecs UCnonbL308aHUs nameHma, Uy ecriu mpemse
JIUYO MOXem oKa3zamb makoe 6/lUsiHUe Ha UX 060UX».

57. CooTBETCTBEHHO, B OTHOLUEHNN NAaTEHTOB AHACKOE COOBLLECTBO NPUMEHSIET
MEXOYHAPOLHbIN PEXMM NCHEpnaHus.

58. O6bsicHeHWe, NpBeAeHHOE BO BTOPOM ab3aLlle B OTHOLUEHUN NULa, KOTOpoe
«3KOHOMMYECKM CBA3AHO» C NaTeHToobrnagarenem, Kak npeacTaBnseTcs, npegnonaraet, Yto
napannenbHbI UMNOPT MOXET ObITb 4ONYCTUM, JaXe eCrnv MeXAy «APYruMm NMLoM» U
nateHToobnagaTenem HeT HUKaKMX ouumnanbHbIX OTHOLLEHWUIA, MPU YCNOBUUN YTO OOHO U3 HUX
MOXET OKa3aTb «peLuatoLLee BIMSHMEY» Ha OPYroe, UNn ecnn TpeTbe NUL0 MOXET OKa3aTb
Takoe BnusiHMe Ha ux 06omx8?,

57 Cwm. ctaTtbto 68 3akoHa Bpasunumn Ne 9 279 ot 14 mas 1996 roga. Cwm. Takke npeactasneHvne bpasnnum k

SCP/34.

Cratbs 37(2) 3akoHa o nateHTax Mananaun 1983 roga (3akoH 291 ¢ nonpaBkaMu, BHECEHHBIMU B
cooTBeTCTBUM C 3akoHOM A1264).

59 Cratbs 54 peweHusa Komuccum Angckoro coobuiectsa Ne 486 ot 14 ceHTsi6psa 2000 roga.

60 AH[CKOE COOOLLECTBO — 3TO TAMOXEHHbIV COHO3, B KOTOPLIN BXoasaT Bonmeus, Konymbus, Sksagop v MNepy.

61 Mo O0aHHOMY BOMPOCY B OTBETE KOJ'IyM6VIVI roOBOPUTCA: «OueBnagHo, YTO Hanuume pewatouiero BJliMaAHUA npu
MCMOMb30BaHUM NaTeHTa ABNSETCH OAHUM U3 BaXXHENLLNX 3N1eMEHTOB, Tpe6y+ou.w|x y4yeTa npu pacCMoTpeHumn
XapakTepa CBA3n Mexay CtopoHamu, 1 bakT ocTaeTca hakTOM: eCriv BbIBOA Ha PbIHOK ocyulecTendaeTcA
NMUoMm, KOTOpoe 3KOHOMKNYECKN CBA3aHO C npasooGnanaTeneM, TO NpaBoO B OTHOLLEHUU 6y,D,yLL|,VIX npoaax
ncyepnbiBaeTcs». B HeM Takke roBOpuUTCs, YTO B COOTBETCTBUM C ,D,eVICTBy}OLIJ,VIM B KOJ'IyM6VIVI NnaTeHTHbIM
3aKoHOOaTesNIbCTBOM, an—IVIHOVI ncyepnaHuna npaBa ABNAETCA BbIMNYCK Ha PbIHOK NPOAYKTa B ntobow CTpaHe
€ro BnagenbuemM Unm TpeTbmnm NMMUOM, KOTOPOE NoNy4nsno paspelleHne snaagenbua nnnm Kotopoe
9KOHOMWUYECKM CBA3aHO C npaBoo6nanaTeneM. OT10 03HavaerT, 4YTo npaBoo6na,anenb He CMOXeT BOo3paxaTb

58
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59. B OTHOLIEHUN 3TOro NOJIOXKEHUs B npeactaBrieHnn Konymbum yTouHsieTcs, 4To, Koraa
BbIMYCK Ha PbIHOK BOblf OCYLLECTBIEH TPETbUM SIMLOM, AOMKHbIM 06pa3oM YNOSIHOMOYEHHbIM
npasoobnagarenem, Hanmune CBA3N MeXay HUMU OSHPKHO NOATBEPXKAAThbCS AOKa3aTeNbCTBOM
UNn CBNOETENbCTBOM HaNUuMsa pelleHns npaBoobnaagartens, 6yab To goroBopa unm apyroro
lopMANYECKOro AOKyMeHTa. B oTBeTe Takke yTOYHSEeTCs, YTO B COOTBETCTBUM C AENCTBYIOLWUM
3akoHogaTenbcTBoM Konymbumn aToT NpuHLMN MeXayHapoO4HOro ncyepnaHmsi NnaTeHTHbIX Npas
NPUMEHMM TOMbKO K NaTeHTaM Ha NPOAYKTbI U YTO OH HE NPUMEHSIETCA K NaTeHTaM, BblJaHHbIM
Ha MeToAbl UNK NpoueaypbI®2.

60. Ha cerogHawHun aeHb Cya AHOCKoro coobuiecTBa, KOTOpbIi 06nagaeT UCKIIYNUTENbHOM
tOpUCONKLUMEN B OTHOLLEHMM, B YACTHOCTU, AOroBOpoB AHACKOro coobLLEeCTBa, HE BbIHEC
peLLeHnst OTHOCUTENBbHO cdhepbl AencTena ctaTbn 54 peweHuns AHgckoro coobulectsa Ne 486.

BaHaulickoe coenaweHue

61. bBaHruiickoe cornaweHune o co3gaHum ApuKaHCKoOM opraHnM3aunmn MHTENNEKTYanbLHON
cobctBeHHocTn (AOUC) (akT oT 14 gekabpsa 2015 roga), obecneumBaloT cuctemy
MeXayHapoaHoro ncyepnanust ans cemHaguaTtn yneHos AONC. AOUC BbicTynaeT B
KayecTBe HaumoHanbHoro BegomMmctea MIC ans kaxgoro rocygapcTBa-yreHa, U B ee pamkax
OeNCcTByeT eMHasa cuctema oxpaHbl NPOMBbILLIIEHHOW cobcTBEHHOCTU. OfHaKo crnopsbl,
CBsI3aHHbIE C NPU3HaHUEM, chepon MPUMEHEHNS NN OCYLLLECTBNIEHMEM MpaB,
npegoctasnsemMblx CornawleHvem, nognagatoT nog KPUCOUKUUIO Cy0B rocyaapCTB-4YNeHOB.

62. B cratbe 7(1)(a) npunoxenus | kK BaHrniickomy cornawleHno paccmaTpuBaeTcs BONMpocC
06 ncyepnaHum npaB. B yacTHOCTK, B NONOXEHUN FOBOPUTCS, YTO NpaBa, NpeaoCcTaBnsieMble
NaTeHTOM, HEe pacnpOCTPaHAOTCS, B YaCTHOCTH, Ha:

«MpednoxeHue, UMIOPM, XpaHeHUe Uu UCroib308aHuUe 3anameHmosaHHo20 npodykma
Ha meppumopuu 2ocydapcmea-yrieHa, ocre moao Kak npodyKm 3aKOHHO 8bIryuleH Ha
PbIHOK 8 ntoboli cmpaHe eradesnibyeM nameHma usu ¢ €20 I8HO 8bIPAXXEHHO20 CO2/1acusi».

63. B OTHOLWEHUN BbilleyKa3aHHOMO MOMOXEHUS HU B OQHOM M3 rocygapcts — uneHos AOUNC
He BbINo 3aperncTpMpPoBaHO HUKAKMX CYyAEOHbIX peLLleHuU.

(i) MexxgyHapoaHoe ucyepnaHue, npeaycMoTpPeHHOE B HaLMOHaNIbHOM
3aKkoHofaTenbCcTBe

64. B obwen cnoxHocTn 6bINo yCTAaHOBMEHO, YTO 59 cTpaH npegycmaTpmBaloT
MeXayHapoaHoe ncyepnaHve nateHTHbIX NpaB NMbo nyTem BBEOEHUS KOHKPETHOrO NOSOXKEHUS
B COOTBETCTBYIOLLEEe 3akoHoAaTensCcTBO B 06nactn NC nnu naTeHTHOe 3akoHoOAaTeNbCTBO,
nnbo nytem npeuedeHTHoro npaesa. B Tabnuue Ne 2 nepeuncneHbl CTpaHbl, KOTOpbIE
npeaycMaTpuBaloT MeXayHapoaHbIA PEXUM MCHEPNaHUsi NaTeHTHbIX NpaB®,

NPOTMB Kakoro-nnbo pemmnopTa ToBapa, AaXe eCnuv OH Obin BbiMyLLEH Ha PbIHOK 3a npegenamu Konymoumy.
Cwm. otBeT Konymbun Ha uupkynsipHoe nucbmo C. 9089.

62 Cwm. otBeT Konymbumn Ha umpkynsipHoe nucbmo C. 9089.

63 locynapctesamu — uneHamm AOUC senstotca bennH, BypknHa-®aco, KamepyH, LieHTpansHoadpukaHckas
Pecnybnuka, Yag, Komopckne OctpoBa, KoHro, Kot-g'UByap, QkBaTtopuansHas BuHes, MaboH, MBuHes,
BuHes-bucay, Manu, MasputaHus, Hurep, CeHeran u Toro.

64 CTpaHbl, KOTOpbIE, B MPUHLUMNE, NPeayCMaTpMBaloT MEXAYHAPOOHbIN PEXMM UCHEPMNAHUS, HO B KOTOPbIX B
HEKOTOPbIX Cy4asix U MPU HEKOTOPbIX 06CTOATENBCTBAX NPUMEHSETCH HAaUMOHarNbHOE ucdepnaHme,
nepeuncneHsl B pasgene 5.A.4 HacTosLero JOKyMeHTa. AHanm3 pexuma MexagyHapoOHOro ucyepnaHums,
npumeHsiemoro B CoeanHeHHbix LLITatax AMepuvkn, MOXHO HanTK B pasaene 5.B HacTosLero 4OKyMeHTa.
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Tabnuua Ne 2: CTpaHbl, B KOTOPbIX NpeaycMaTpUMBaETCS PEXUM MeXAyHapoAHOro ncyepnaHus

AHTUrya u bapbyga, ApreHTuHa, ApmeHuns, beHnH*, bonmsus™, 59
BoTcBaHa, BpyHeli-Aapyccanam, bypkuHa-Paco*, bBypyHau,
Kamboayka, KamepyH*, LleHTpanbHoapprKaHCKas
Pecnybnuka*, Yaa*, Yunu, Kutait, Konymbus *, Komopckue
OctpoBsa*, KoHro*, Kocta-Puka, Kot-a'U Byap*, Ky6a,
JomunHUKaHcKana Pecnybaunka, IkBagop™, dkBaTopManbHas
rBuHes™*, NaboH*, MaHa, BaTemana, MBUHea*, lBUHeA-bucay*,
lroHaypac, UHaus, Amaiika, Mopaanua, Kenusa, Kbliprbi3cTaH,
Nnbepunsa, Mann*, MasputaHua*, Maspukuii, Hamnbus,
Hukaparya, Hurep*, MakuctaH, Naparsaii, MNepy”, Camoa,
CeHeran*, Celiwenbckune OctpoBa, Cbeppa-/leoHe, TannaHa,
Toro*, ToHra, TyHuc, Typumus, CoeanHeHHble LLUTaTbl AMepuKuy,
Ypyreai, BbeTHam, 3ambus, 3umbabse

MexayHapofHoe ncyepnaHue NpuMeHsieTcs B CUny NpUMeHeHns baHrminckoro cornawlieHnsi o Co3gaHnm
AdbpurkaHcKol opraHm3aummn nHTennektyansHon cobcteeHHocT (AOUC) (akT oT 14 nekabps 2015 ropa).

x MexnoyHapogHoe ncdepnaHve NpuMeHseTCsl B CUIMY NpUMeHeHus pelenmnst AHackoro coobuiectsa Ne
486.

@opmyrnuposka u cehepa rnpuMeHeHUs rMonoXeHUl o Mexx0yHapodHOM ucyeprnaHuu npas

65. B ©GonblIMHCTBE CTpaH, KOTOPblE B OTHOLUEHUN NATEHTOB MPUMEHSIIOT PEXNM
MEXOYHAPOLHOro McyepnaHus npas, B NOMOXEHUSX ENCTBYIOLLEro 3aKkoHo4aTeNbLCTBA
npegycmaTpuBaeTcs, YTO npaea, NnpefocTaBnsieMble NaTeHTOM, He PacnpoCTPaHATCA Ha
OENCTBMA B OTHOLLEHUN 3anaTEHTOBAHHOIO NPoAyKTa, KOTOPbIN Oblf BbICTABMEH Ha PbIHOK
COOTBETCTBYIOLLEN CTPaHbl N/MNun «Itobon CTpaHbly, «rae YrogHo B MUpEy, «B 3apybexxHon
CTpaHey, «3a pybexxoM», Unu «3a npegenaMmm» CTpaHbl Bnagenbuem nateHta unm c ero
cornacus.

66. B HeckombKkux CTpaHax, roe NpUMEHSIETCHA MeXayHapoaHoe ucyepnaxue,
COOTBETCTBYHOLIME MOMOXKEHMSA POPMYNUPYHOTCA TakuM 06pas3om, YTO, Kak NnpeacTaBnsieTcs,
nateHToobnagaTenb COXpaHAeT CBOM NpaBa, HO HE MOXeT 0b6ecneunTb UX BbIMOJTHEHME,
MOCKOJbKY OENCTBUS TPETbUX UL, B OTHOLLUEHUN 3anaTEHTOBAHHOIO N34EeNnsi, B COOTBETCTBUN C
onpegeneHnem, NpuBedeHHbIM B JENCTBYIOLLEM 3aKOHOAATENbCTBE, HE pacCMaTpUBalOTCA Kak
HapyLLueHue npas®s.

67. Kpowme TOro, aHanorn4yHo popmynmpoBKe COOTBETCTBYHOLLMX MONOXEHUI NpU
HaLMOHaNbHOM McCYepPnaHUM, TEKCTbI 3aKOHOB, NPeAycMaTpuBatoLLMe MeXayHapoaHoe
ncyepnaHue naTeHTHbIX NpaBs, B LENIOM pasnuyatoTcs no ABym acnektam: (i) onpegeneHbl nu
NPSIMO pa3peLLeHHble OeNCTBMS B COOTBETCTBUM C UCKITKOYEHMEM, UNK HET; U (ii) ykasaHo nu
NpPsSIMO, AENCTBYET N Kakoe-NMbo orpaHnYeHne B OTHOLLEHUIN HALMOHAaNbHOW TEPPUTOPUM, Ha
KOTOPOW OOMKHA NPOM3BOANTLCS NepBas npoaaxa.

65 Cwm. nonoxeHusi 3akoHoaatenscTBa ApMmenunn, bpyHen-[apyccanama, Kutas n Mgmw.
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68. Acnekm (i). B kadecTBe npumepa NosioXXeHUs!, B KOTOPOM He yKa3aHbl
CaHKLUMOHMPOBAHHbIE OENCTBMS, NPU KOTOPbIX 4ENCTBYET MUCKoveHne, cM. pa3gen 11(4)(a)
3akoHa MaHbl 0 naTeHTax, B KOTOPOM roOBOPUTCS:

«(4) Npaea, npedycmMompeHHbIe nameHmMoM, He pacrpocmpaHsomcs Ha: (a) delicmeus 8
omHoweHuu u3denul, Komopble ObiIu 8bifyweHbl Ha pPbIHOK 8 mbol cmpaHe
enadenbyemM nameHma usu ¢ e2o coanacusx»6:-67;

69. TllonoxeHus, B KOTOPbIX OFOBOPEHbI CAHKLMOHMPOBaHHbIE OENCTBUSA, NPeayCMOTPEHHbIE
UCKNIoYEeHNeM, 0BbIYHO BKITHOYAIOT YKa3aHne Ha OEeNCTBUS NO «MPOAaXe», KMCNONb30BaHMIO»
nvnm «MmnopTy». B HEKOTOPbIX OPYrMX CTpaHax K paspeLleHHbIM OTHOCATCS Takke OENCTBUS
no «pekname» n «cosgaHuo 3anacos». Hanpumep, B ctatbe 47 (d) 3akoHa 0 naTteHTax
TyHWUCa roBopuTcs:

«[lpasa, npedocmasnsembie nameHMoM, He pacrnpocmpaHstomMcs Ha credyruue
detlicmeusi:

[..]

«peknamy, umrnopm, co30aHue 3anacoe usiu Ucrosib308aHue 3anameHmogaHHO20
npodykma, nubo npodykma, rnosly4eHHO20 3a cyem 3anameHmo8aHHo20 criocoba,
ocyujecmearneHHble Ha meppumopuu TyHuca nocre moao, Kak rnpodykm 6bis1 3aKOHHO
8bIryuweH Ha pbIHOK 8 Moboli cmpaHe enadenibyemM nameHma usnu ¢ e2o sI8HO
8bIPaXEHHO20 coanacusi»®869;

70. Acnekm (ii). B HekoTOpbIX CTpaHax B AENCTBYIOLLEM 3aKOHOAATENbLCTBE NPAMO He
yKasblBaeTCsa TEPPUTOPUS, HA KOTOPOWN AOIMKHA OCYLLECTBMNATLCA NepBasi npoaaxa Npoaykra,
OQHaKO ero COOTBETCTBYIOLLME MOMOXEHUS NMHTEPNPETUPYIOTCA Kak NpeaycmaTtpusatoLme
MexayHapoaHoe ucdepnaHue. Hanpumep, XoTa NonoXxeHue 3akoHoaartenbcrea Typuumn npsmo
He oroBapvBaeT PbIHOK, HA KOTOPbIV BbIMyCKaeTCs NPOAYKT, 3TO MOSIOXKEHNE O3HaYaeT, YTo
€CInn NPoAYKT BbINyCKaeTCs Ha PbIHOK B Ntobor Touke Mupa, npasa nateHToobnagarens Ha
STOT MPOAYKT CTAHOBATCA NUCHepnaHsbl:

«locre mozo kak npodykmel, obpasyrowue rnpedmMem oxpaHbi rpasa rnpoMbILUIEHHOU
cobcmeeHHocmu, 6yOym ebinyu,eHbl Ha pbIHOK rnpagoobnadamernem unu mpembsumu
Jiuyamu ¢ e2o coeasacus, delicmeusi, cesi3aHHble ¢ amuMu rpodykmamu, G0rmKHbI 6bimb
8blgedeHbl 3a rnpeodesbl cehepbl Oeticmeus npasa»’°.

71.  [pyrne ocoGeHHOCTM B OTHOLLUEHUN (POPMYINPOBOK U cdhepbl NPUMEHEHMWS NOSTOXEHUI O
MEeXOYyHapOo4HOM McYepnaHnm CM. B Cneayowwmx nyHKTax.

3akoHHbIU 8bIrycK Npodykma Ha pPbIHOK

72. B cooTBeTCTBMM C 3aKOHOAATENBCTBOM MHOMX CTpaH ANsl TOro, YToObl BbI3BaTb
ncyepnaHune NaTeHTHbIX Npas, BbINYCK 3anaTeHTOBaHHOIO M3AENus Ha PbIHOK NGO CTpaHbI
[OOIKEH OCYLLIECTBNATLCA NaTeHToobnagaTenemM unu nuUoM, AenNCcTBYIOLUM C ero cornacus.

66 Cratbs 11(4)(a) 3akoHa MaHbl 0 nateHTax 2003 roaa (3akoH 657).

67 MonobHble hopMyNMPOBKN 3TOTO NMOMOXEHNSA MOXHO TakKe HaWTU B 3aKoHax, Hanpumep, AmMaiku, Kennu,
Maspukus, Camoa, Cenwenbckmx OctpoBoB U Cbeppa-JleoHe.

68 Cratbs 47(d) 3akoHa TyHuca o nateHTax Ne 2000-84 ot 24 asrycta 2000 roga.

69 Mono6HbIE hOPMYNNPOBKM 3TOTO MOMOXKEHUS MOXHO TakKe HalTU B 3akoHax, Hanpumep, Kocta-Puku, Kntas,
HomuHnkaHckon Pecnybnukm, Kelpreickon Pecnybnvkn, Hamubum n Tavnavga.

70 Cratbst 152 3akoHa Ne 6769 o1 22 nekabps 2016 roga o NpoMbILLNIEHHON COBCTBEHHOCTU. CM.

npeacraeneHve Typumm k SCP/34.
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OpHako B 3akoHogaTenbCcTBE HEHGONBLIOro YMCna CTpaH nateHToobnagarens Unu TpetTbe NUUO,
AeWCTByloLLEee C ero cornacus, He ynoM1MHarTCs, HO BMECTO 3TOro ykaszaHo TpeboBaHue o ToM,
YTO MMMOPT 3anaTeHTOBaAHHOIO NPOAYKTa AOIMKEH OblTb «3aKOHHBLIMY» NN «HaAnexalimm
0o6pa3om ynosIHOMOYEHHbIM» B COOTBETCTBUM C 3akOHOM. Hanpumep, pasgen 107A(b) 3akoHa
MHAanm o naTteHTax rnacuT, YTO UMMNOPT 3anaTeHTOBaHHbIX U3aenun «/1t06bIM UUOoM,
npuobpemuwum ux y nuya, kKomopoe AosKHbIM 06pa3oM yrnosIHOMOYEHO Ha OCHOBaHUU 3aKOHa
npou3eodums u npodasame USIU pacrpocmpaHsame 3mu u3desnusi», He paccMmaTpmBaeTCsa Kak
HapyLleHne NaTeHTHbIX NpaB». HecmoTps Ha oTcyTCcTBME CyaebHOro ToNKoBaHMA pasgena
107A(b), 6b11 BbIABUHYT @apryMeHT, YTO MMMOPT U3AENUIA, B YACTHOCTU, NO NPUHYOUTENBHON
NMLEH3UK, Kor4a Ux nepBasi Npoaaxa no paspeLleHnto naTeHToobnagarens oTcyTcTByeT,
3aKOHHO noanagaeT nopa aevictene pasgena 107A7!. B 3ToM OTHOLWIEHMM B 3aKOHOAATENbCTBE
lMaknctaHa NpsAMO roBOpPUTCSA, YTO NATEHTHbIE NpaBa He PacnpoCTPaHATCA Ha AENCTBUSA B
OTHOLLEHUN N34enni, KoTopble Obinn BbiNyLLEHbl Ha PbIHOK B Nt06OW CTpaHe Mypa BnagenbLemM
naTteHTa unu c ero cornacus ynonHOMOYEHHbIM NULOM, NMMBO «obbiM APYrMM 3aKOHHbBIM
CcnocoboM, Taknm Kak NpUHYAUTENbHbIE MULIEH3UNY.

73. B ApreHTvHe naTeHTHble NpaBa He AEeNCTBYIOT B OTHOLIEHUN Noboro nuua, kotopoe
npuobpeTaeT, UCMONb3YET, UMMNOPTUPYET UMK KaKMM-Nnbo obpa3om cObiBaeT
3anaTeHTOBaHHbIV NPOAYKT, KaK TOMNbKO 3TOT NPOAYKT ByAeT 3aKOHHO BbiNyLLEH B
KomMMepyecknin 06opoT B ntobon cTpaHe. YTo KacaeTcsl CnoBa «3akOHHO», TO B cTaTbe 36(C)
3akoHa ApreHTUHbl O NaTeHTax M NOME3HbIX MOAENSAX FOBOPUTCSH, YTO «8bIMyCK 8 MOpP208bIl
obopom sierisiemcs 3aKOHHbIM, Ko2da oH coomeemcmayem CoeanalweHuUto o mopaosbiM
acriekmam rpae uHmersnekmyarnbHol cobcmeeHHocmu [...J» 7. [lanee B COOTBETCTBYOLNX
NONOXEHUAX YTOYHSETCA CrneaytoLlee: «OH paccMampueaemcs KaK 8blnyueHHbIl Ha
3aKOHHbIX OCHOBAHUSIX Ha PbIHOK, Ko20a obriadamerb JTUUEeH3UU, uMerwul paspeweHue
cbbisamb e20 8 cmpaHe, doKasbigaem, Ymo Mofy4usl makoe paspeweHue om enadenbya
rnameHma 6 cmpaHe npuobpemeHus unu om mpembeeo fuya, UMeruw,e2o paspeweHue
cbbieamb e20» 73,

74. B WNoppaHuu naTeHTHbIE NpaBa He MeLwatoT KOMY Obl TO HM BbINI0 MMNopTUpoBaTh fobble
mMaTepuanbl Unu ToBapbl, NPUOOPETEHHbIE ¥ TPEeTbero nuua, KOTopoe Mnosfb3yeTcs NpaBoBOM
OXpaHOW TOro e CaMOoro naTeHTa, oXpaHsemoro B VlopgaHum, ecnun Takowm «umriopm s181semcsi
3aKOHHbIM», @ TaKKe OCYLLEeCTBASETCHA C YYETOM «IPUHUUNO8 KOMMEPYECKOU KOHKYpeHuuuU u
00b6p0OCOBECMHO yYUMbIBAEM IKOHOMUYECKYH UEHHOCMb OXpaHsemMo2o nameHmax’. Kpome
TOro, nateHtoobnagartenb MMEET MNpaBO 3arnpellatb napanfenbHblii UMAOPT MOCPEACTBOM
COOTBETCTBYHOLUMX MNONOXEHUN NMULIEH3NOHHBIX COrnalueHunin’s.

75. [encTtBytollee NOMNoXeHne 3akoHogaTenbcTea [JoMHMkaHckon Pecnybnnky rmacut, 4to
naTeHT He J4aeT NpaBa Ha nNpefoTBpalleHne: «rpodaxu, U3uHaa, UCroib308aHUs,

4 Cwm., Hanp., Prakash Narayan “Exhaustion of Patent” («</cuepnaHue nateHtoB»), Pen Acclaims, Vol. 4, Dec.

2018, ISSN 2581-5504.

72 Cratbs 36(c) 3akoHa ApreHTuHbl Ne 24.481 ot 30 mapta 1995 roga o naTeHTax 1 nornesHbIx Mogensx. B
OTHOLLEHMM 3TOrO MONOXEHNS BbINO Takke BbICKAa3aHO MHEHME O TOM, YTO B APreHTMHe napanmnernbHbIi
UMMOPT MOXET CYMTATLCS AOMYCTUMBIM B TEX CINy4Yasx, Korga NocTaBLUMK SABMSETCA NonyvyaTenem
npuvHyanTtensHon nuueHsmn. Cm. C.M. Correa and J.I. Correa, Parallel Imports and Principle of Exhaustion of
Rights in Latin America ([MapannenbHbIi UMAOPT 1 NPUHLMN UcHepnaHusa npae B JlatuHckon Amepuke),
Research Handbook on Intellectual Property Exhaustion and Parallel Imports (CnpaBoyHuk no
uccrnegoBaHuaM B 06racTv ucHepnaHusa MHTenneKkTyansHon co6CTBEHHOCTM 1 napannensHoro uMmnopTa),
yactm 3(11), nog penakumen Irene Calboli, 2016.

73 CooTBeTCTBYHOLLIEE NOSNOXeHUE B cTaTbe 36 3akoHa Ne 24.481 0 naTeHTax 1 NOne3HbIX MOAENSAX.
[HeodmumanbHbein nepesoa]. Mo MHEHMIO HEKOTOPbLIX KOMMEHTATOPOB, HESICHO, O3HaYaEeT nn
COOTBETCTBYIOLLEE NOCTAHOBMNEHWNE, YTO NapannenbHbIi UMNOPT MOXET OCYLLECTBAATLCS TONBKO
NuUUeH3naToM, TeM caMbIM OrpaHu4mBas cepy AecTBUSA npaBunia, yCTaHOBMEHHOro B ctatbe 36(c) 3akoHa
ApreHTuHbl Ne 24.481 o naTeHTax u nonesHblx mogensix. Cm. C.M. Correa n J.I. Correa (2016), Tam xe.

74 Cratbs 37 (A) 3akoHa NopaaHum o nateHTax Ne 32 ot 1999 roga ¢ BHECEHHLIMU B HEFO NOMNPaBKaMMu.

75 Cratbs 37 (B) 3akoHa NopaaHum o nateHTax Ne 32 ot 1999 roga ¢ BHECEHHLIMU B HEFO NOMNpPaBKaMMu.
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y3ychpykma, umnopma usnu obbix eudoes cbbima rnpodyKyuu, oxpaHsemol nameHmom usniu
rosly4eHHoU 8 pe3ynbmame 3arnameHmo8aHHO20 Mpoyecca, nocsie moao, Kak
ebiweyrnomsHymas npodykyus bbina ebiryujeHa Ha pbIHOK 8 fitoboli cmpaHe ¢ coanacusi
enadenbya unu nuyeH3uama, ubo nnobbsiMm dpyaumM 3aKOHHbIM criocobomy. [Janee B
NONOXEHNN YTOYHAETCS, YTO NPOAYKLUMS HE CUATAETCS 3aKOHHO BbIMNYLLIEHHOW HA PbIHOK, «ec/u
OHa 8bINyweHa 8 HapyuleHUe 3aKoHa O NPOoMbIWIeHHolU cobecmeeHHocmu» 6. B
3aKkoHoZaTenbCcTBe Ypyreas Takke roBOPUTCS, YTO «MpOOyKMbl Unu MPOYECCHI, Hapywarujue
rnpasa uHmMersnnekmyasabHoU cobCcmeeHHOCMU, He CHUMAaromMcsi 3aKOHHO 8bIMyU,eHHbIMU 8
npodaxy»’’.

76. B HekoTOpbIX OpyrMx cTpaHax, aHarlorm4yHo NoJIoXKeHUIO pelleHns AHACKOro coobulecTea
Ne 486, npegocTaBneHHble NpaBa He pacrnpoCTPaHAaTCA Ha AENCTBUS B OTHOLLEHUN
NPOAYKLMM, BbINYLLEHHOW Ha pbIHOK NaTeHToobnaaarenem unm ¢ ero cornacusi B niobon
CTpaHe, a TaKkkKe Ha AeNCTBUSA TPETbErO N1La, K9KOHOMUYECKN CBA3AHHOIO C
nateHToobnagatenem»’®. B aToi cBSI3Un 3akoH JInbepun yTOoUHSIET, YTO «MexOy 8yMs nuuyamu
cywiecmayem 3KOHOMUYECKasi €8513b, Ko2ada 0OHO U3 HUX MOXem oKa3bigame Ha Opyaoe
pewarowee 8/1ussHUe 8 OMHOWEHUU 3KCryamayuu 3arnameHmogaHHO20 u3obpemeHusi, unu
Ko20a mpembe flUUO MOXEem OKa3biéamb Makoe 6/usiHUe Ha HUX 06oux»°.

3. PernoHanbHbIN peXnm ncyepnaHus

(i) permoHanbHOe nUcyepnaHne B 3akoHogaTenbcTBe EBponenckoro corsa

77. MpuHumn ncdyepnaxms B EBponenckom cotose (EC), oencrTeme KoToporo
pacnpocTpaHsieTcs Ha EBponeiickyto akoHoMu4Yeckyto 3oHy (EDQ3)8°, ocHoBbIBaeTcs Ha
nonoxeHusix craten 34 n 36 [JoroBopa o yHKUMOHNPoBaHMK EBponelickoro cotosa (PEC)8!.
Cratbsa 34 JOEC 3anpelaeT «KofMYeCTBEHHbIE OrPaHNYEeHUs Ha UMIMOPT U BCE Mepb,
UMeloLLNe 3KBMBANEHTHOE BO3AENCTBMEY MeXAY rocyaapctBaMmu-ynieHamn®. Crtatbs 36
OOEC npegycmaTpmBaeT UCKNOYEHNS U3 3TOro obLuero npuHumMna, Korga oHn 060CHOBaHbI, B
4YacTHOCTU, TPeBGOBaHMSIMU «OXPaHbl MPOMBILLIIEHHOW U KOMMEpPYeCcKOon COBCTBEHHOCTU» 83 —
MPW YCIOBUM, YTO OHU HE ABMAOTCS CPeACTBOM «MPOU3BOSIbHON ANCKPUMUHALMN UMK CKPLITOrO
orpaHuYeHnsi TOProBnv Mexay rocygapcreammn-4rieHamm» 84,

76 Cratbs 30 3akoHa JomuHukaHckon Pecnybnukm Ne 20-00 0 npombILLNEHHON COBCTBEHHOCTU.

” Paspnen 40 3akoHa o nateHTax Ne 17.164 ot 2 ceHTa6ps 1999 roga (c nonpaBkamu, BHECEHHbIMU B HETO B
cootBeTcTBUM ¢ 3akoHoM Ne 19.924 ot 18 nekabpsi 2020 roga).

8 CMm. nonoxeHusi 3akoHogaTenbcTBa botceaHbl, Kybbl, FBaTemansl, llnbepun n Hukaparya.

& § 13.11 3akoHa Jlnbepumn 06 nHtennektyansHo cobcteeHHocTn 2016 roga.

80 EBponevickast akoHommnyeckas 3oHa (EQ3) 6bina cosgaHa CornaweHnem o EBponeinckon 3KoHOMUYeCKom

30HEe, MeXAyHapoAHbIM CornallueHnem, KOTOpbIM NpeayCMOTPEHO pacnpocTpaHeHne 6a3oBbix npasun
e[MHoro pbiHka EBponerickoro cotosa (BHyTpeHHero pbiHka EC) Ha Tpu rocyaapctea — yneHa EBponerickon
accoumauun cesobogHor Toproenu (Mcnangwmio, JiuxteHwTenH n Hopeerunio). 3T npaBuna HanpaeneHbl Ha To,
4yTO6bI 06ecneunTb cBOBOAHOE NepeaBMKeHNe noael, TOBapoB, YCIyr U kanutana B paMmkax EBponenckoro
enuHoro pbliHka. EQ3 6bina cosgaHa 1 sHBaps 1994 roga nocne Bctynnexus B cuny Cornawwexms o EQ3.

81 KoHconuanpoBaHHas Bepcusi [loroBopa o pyHKUMoHnpoBaHun EBponerickoro Coto3sa, 30 mapta 2010 roaa,
0.K. 2010 (C83) (nanee OPEC) c nonpaBkamu, BHECEHHbLIMI NOCE BCTYNNeHUs B cuny JliuccaboHckoro
poroeopa 1 gekabps 2009 roga JluccaboHckmn gorosop, 13 gekabps 2007 roga, O.2K. 2007 (C 306).

82 Cratba 34 APEC rnacut: «Mexay rocygapcteaMmu-yneHamm 3anpeLlaTcs KONMYeCTBEHHbIE OrpaHNYeHuns
Ha MMNopT, a TaKKe Nobble paBHO3HAYHbIE MEpPbI».
83 Moa «MNpOMBILLNIEHHON N KOMMEPYECKON COBCTBEHHOCTLIO» OBBLIYHO NOAPa3yMeBaloTCs npasa

WHTENsEeKTyanbHon CO6CTBEHHOCTN, TAaKNE KaK NaTeHThbl, TOBAPHbIE 3HAKW, NPOMbILLIIEHHbIE 0Opa3Lbl,
aBTOPCKOE NPaBo U reorparyeckne ykasaHusl.

84 Cratbs 36 APEC rnacut: «lNonoxeHus ctaten 34 n 35 He cnyxaTt NnpensiTCTBMEM ANs 3anpeLueHnii unm
OrpaHMYeHUn UMNopTa, SKCMopTa UNM TPaH3nTa, KOTOPbIE ABMAIOTCS OnpaBAaHHbLIMU MO COOBPaXeHUAM
o6LLecTBEHHON Mopanu, obLLEeCTBEHHOIO Nopsiaka, obLLecTBEHHOW 6E30MaCcHOCTM, OXpaHbl 300POBbS U XKU3HU
NOAEN U XXMBOTHBIX UMM COXPaHEHUs1 pacTeHMN, 3alUThl HALMOHAMNBbHbLIX COKPOBULL, UMEILLIMX
XyOO0XECTBEHHYI0, UICTOPUYECKYHO UM apXEOSTOrMYECKyt0 LIEHHOCTb, UIN 3aLuThl NPOMBbILLIIEHHON U
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78. [paBuna EC 06 ncuyepnaHnm B 3HaUNTENbHOW CTENEHUN ABNAOTCA pe3ynbTaToM
peatenbHocTn Cyga EBponelickoro cotosa (CJEU), KoTopbii 3aHMMaeTcst TONTIKOBAHNEM
BblLleyKka3daHHbIX nonoxeHun AOEC un ero npegwecteseHHnkoB. CJEU perynsapHo nctonkosan
[oroBop kak o3Ha4varoLLmin, 4To ucyepnaHue npas NC B npegenax eauHOro pbiHka NPoucxoauT
npu BbiNyCKke COOTBETCTBYIOLLMX TOBAPOB Ha PbIHOK B EBponenckom coto3e npaBoobnagartenem
unu c¢ ero cornacuda. Hanpumep, no geny Centrafarm and Adriaan de Peijper v Sterling Drug
Inc.8® cypn 3asBun:

«OcywecmeneHue nameHmoobrnadamersieM UMeUe20Ccsl y He2o 8 COOmMeemcmeuu ¢
3aKkoHoOameribcmeoM 2ocydapcmea-yneHa rnpaea 3anpewams rnpodaxy 6 3mom
2ocydapcmee oxpaHeMo20 nameHmom rpodykma, Komophbil 6bi1 6eedeH 8
xo3sticmeeHHbIU 06opom 8 Opy2om eocydapcmee-yrieHe nameHmoobnadamersnem usu ¢
€20 coenacus, Hecoemecmumo ¢ npasunamu [Jocosopa EQC 0 ce0600HOM
nepemewieHUU mosapos 8 pamkax Obuwieao pbiHKa».

79. AnanoruyHoe onpegeneHue Cyaa cogepxurtcd B peweHun no geny Merck and Co Inc. vs
Stephar BV and Petrus Stephanus Exler®®:

«...lMpasuna, codepxawuecs 8 [Jocoeope EQC o ce0b600HOM nepemewieHUU mogapos,
8K/It0Yast ronoxxeHust cmamseu 36, O0/MKHbI MOSIKOBAMbLCS Kak rnpernsmemeayoujue
eniadesibyy nameHma Ha fiekapcmeeHHoe cpedcmeo, rpodarouemMy e2o 8 KaKoM-1ubo
eocydapcmee-yrnieHe, ede cyuecmayem rnameHmHasi oxpaHa, a 3amem
camocmosimeribHoO cbbigarouieMy e2o 8 Opy2om 2ocydapcmee-drneHe, 20e makol oxpaHbl
Hem, ucronb308ame rpaeo, npedocmassisieMoe eMy 3aKoHo0amelbCmeoM repeoeo
eocydapcmea-yrnieHa, Ha npedomepaujeHue cbbima 8 amom 2ocydapcmee yKka3zaHHO20
JlekapcmeeHHo20 cpedcmeaa, UMNopmupo8aHHO20 U3 Opy2020 2ocydapcmea-4reHas.

80. YTto KacaeTcs OTCTyNneHUn, npegycMoTpeHHbix B ctatbe 36 APEC, To Cya B cBOUX
peLLeHnax nNo pagy Aen YyTOYHWUI, YTO OHWM AOMYCKalTCs NULb B TOM Criyyae, eCnn OHu
onpaegaHbl C Lenblo obecneveHns cobniogeHnst npae, KOTOpble NPeaCTaBAsalT cobon
KOHKPETHbIN NpeamMeT 3To co6CTBEHHOCTUE?. OTOT NpMHUMN NO3BONSET ONpeaenvTb, B
OTHOLLEeHUN Kaxxgon kateropun VC, ycnosus, npu KOTOPbIX OCyLLecTBNeHNe npas OyaeT
paspeLlleHo 3akoHogaTtenbcTBoM EC, X0Ta B TpaHCrpaHU4HOM CUTyaL MM Takoe OCyLLIECTBNEHNE
npae npenaTcTeyeT cBo6ogHOMY nepemelleHunto npegmeta NC no onpegenenumto. Yrto
KacaeTcsl NaTEHTOB, TO KOHKPETHbIM 0OBHEKT NPOMBbILLIIEHHOW COBCTBEHHOCTU 3aKnoyaeTcs, B
YacTHOCTHU, B TOM, YTOObI «nameHmoobnadamerib C Ueribio 803Ha2PaxX0eHUs1 MeopYeCcKuUX
ycunut uzobpemamernsi UMesl UCKIHYUMeIbHOEe Mpaso UCob308ame U3obpemeHue ¢ Uesbio
rnpoussodcmea npombilIeHHOU rnpodyKyuu U ee nepeozo egoda 8 obopom nubo
camocmosimersibHo, ubo nymem rpedocmasieHust IUUeH3ul mpembuM nuyam, a makxe
npaeso npomueodelicmeogams HapyweHusiM»8. CooTBETCTBEHHO, UMEHHO
nateHToobnagartens pewaet, Npy Kaknx 00CTOATENBCTBAX OH ernaeT cbbiBaThb
3anaTeHTOBaHHbIV NPOAYKT, BKITKOYAsi BO3MOXHOCTb ero cobiTa B TEX rocygapcTBax-yneHax, rae
NpoadyKT He UMeEeT NaTeHTHOW oxpaHbl. Ecnn nateHToobnagartens genaeTt 3To, OH OOMMKEH
NPUHSATL NOCNEACTBUS CBOEro Bbibopa B OTHOLIEHNN CBOGOLHOIO NepemMeLLeHms NpoayKTa B
pamkax eanHoro pbiHka. lNMpegoctaBneHve naTeHTooONagaTento npaBa cCbinaTbCcs Ha CBON
naTeHT B OTAENbHOM rocygapcTee-yreHe Ansi NpeaoTBpaLLeHns BBO3a B HErO n3aenus,

KoMMepuyeckoln cobcTBeHHOCTU. OgHAaKo Takue 3anpeLleHns Unn orpaHNYeHnst He AOIMKHbI BbICTYNaTb
CpPeAcTBOM NPOU3BONBHON ANCKPUMUHALMN U 3aMacKMPOBaHHBLIM OrPaHNYeHNeM B TOProBrie Mexay
rocygapcteamu-yrieHammy.

85 Centrafarm and Adriaan de Peijper v Sterling Drug Inc (C-15/74).

86 Merck and Co Inc. vs Stephar BV and Petrus Stephanus Exler (C-187/80).

87 Cwm., Hanp., Sterling Drug (C-15/74 ), and Merck and Co Inc. vs Stephar BV v Petrus Stephanus Exler (C-
187/80).

88 Tawm xe.
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KOTopoe OH cBO6OAHO NpoAaeT B APYrom rocyaapcTBe-yneHe, rae oHo He bbino
3anaTteHToBaHO, NPUBEAET K pasfeneHunio HauMoHanbHbIX PbIHKOB Bonpeku Lenv Jorosopa®®.

81. Takmm obpa3om, B COOTBETCTBUM C 3akoHoAaTenbcTBoMm EC, nocne Toro kak oxpaHsieMbin
naTeHToM ToBap OydeT BbiMNyLLEH Ha PbIHOK B Ntobom mecte EQ3 camum naTteHTOoOONagarenem
WNn ¢ ero cornacus, npasa, NpegocTaBneHHble 3TUM NaTEHTOM B OTHOLLUEHMN KOHTPOIS
pacnpocTpaHeHusi ToBapa B npegenax EQ3, OyayT ucdepnanbl. Takum obpasom,
naTteHToobnagarenb He CMOXET CCbINlaTbCA HAa CBOM NpaBa And npegoTBpalleHns
AanbHenwen nepenpoaaxmn 3anateHToBaHHbIX TOBApOB TpeTbUMM Nnuuamu B npegenax E33.
OpHako naTeHTOOOMNaaaTenb CMOXET BO3paxaTb NPOTUB BBO3a TPETbUM NMLIOM Taknx TOBapoB
Ha EBponeicknin eguHbii pbiHOK B TOM Mepe, B Kakow Takow BBO3 OyaeT npeactaBnaTb cO6on
HapyLleHne NaTeHTHbIX NpaB. JOTO NPaBWMO UIMOCTPUPYET NPUHLIMM PErMOHaNbHOro
ncyepnaHus.

82. CornacHo 3akoHogatenscTBy EC, nc4yepnanusi naTeHTHbIX NpaB Ha TOBapbl,
BbIMyLLEHHbIE HAa PErMoHarbHbIA PbIHOK, HE MPOUCXOAUT, eCnv ToBapbl NPOU3BOAATCS NO
NPUHYAUTENBbHOM NULIEH3UK, TaK Kak B 3TOM cryvae «nateHToobnagarens He MOXeT CHUTaTbCH
AaBLUMM cornacue Ha BbIMyCK Takux TOBApOB TPETbUM NULIOM», KOTOPOMY bbinia BbliaHa Takas
NULEH3Ms, N, COOTBETCTBEHHO, «UCKIIOYMTENBHOE NPaBo Ha NepBbli BbiMyCK TOBapa Ha
PbIHOK», MO3BONALEee naTeHToobnagaTento Nony4YnTb BO3HArpaXaeHue, ocyLLEeCcTBEHO He
6bino. B yacTtHoCTW, B peweHun no geny Pharmon BV v Hoechst AG *° Cypg 3assun:

«25 Cnedyem ommemumb, 4mo ecru, Kak 8 OaHHOM crlydae, KOMIemeHMmMHbIe Op2aHhbl
eocydapcmea-yreHa rpedocmassisiom mpembseMy fuly npUuHyOUMesnbHy UUEH3UO,
10380/I5II0WY0 €My OCyUecmerisimb npou3eodcmeo u cbbim moesapa, Komopble
nameHmoobriadamerb, KaK rpasusio, umeem rpaso rpedomespawjams, mo
nameHmoobnadamerb He MOXem cHUmamascsl 0asLWiuM mpembeeMy fiuly pas3peuweHue
Ha 8bIrnosIHeHUe makux onepayull. Takas mepa nuwaem enadesnbya nameHma rnpasa
€c800600HO oripederniamb ycrosus, npu KOmopbix OH cbbleaem c80K rMpPOdyKyUIO.

26 CoanacHo MHeHuto Cyda, HedagHO 8bicKa3aHHOMY UM & pelweHuu om 14 urons 1981
200a (no sebiweykasaHHoMmy deny «Merck v Stephar»), cymb nameHmHo20 rpasa
akmuyecku 3aknoyaemcs 8 npu3HaHuUU 3a usobpemamersieM UCKII0HYUMesIbHO20 rnpasa
Ha rnepsbili 8bINyCcK NPOdyKkma Ha PbIHOK, 4Ymobbi M0380/1UMbL €My MOo/1y4UMb
B803Hazpak0eHue 3a ceou meopyeckue ycunus. [loamomy Heobxodumo Oameb
nameHmoobriadamerito B03MOXHOCMb 80CIPENsMcmeosames 8803y U cObImy
npodykyuu, uzaomoesieHHoU o NpuHyoumesibHoU NUyeH3uu, ¢ mem 4mobsi 3awWumume
CYWHOCMb €20 UCKITIYUMEsbHbIX 11paes rno nameHmy.

27 CoomeemcmeeHHO, 8 omeem Ha 8orpoc 1 Heobxodumo 3as8umpb, 4mo cmambu 30 u
36 [Jozosopa 0 EQC He ucknodarom rpuMeHeHUs rpasosbix nosioxeHul eocydapcmea-
yrieHa, komopabie darom nameHmoobnadamernto npago He 0orycmums cbbima 6 3mom
2ocydapcmee npodykma, npou3eedeHHO20 8 Opy20M 20cydapcmee-yrieHe rosyd4amenem
npuHydumernbHoU JluyeH3uu, ebidaHHOU 8 OMHOWeHUU rnaparsnesbHo20 nameHma,
KomopbIM 8r1adeem mom xe cambil nameHmoobnadamernby.

CoenaweHue o EQuHOM nameHmMHoM cyode

89 Tam xe.

90 Pharmon BV v Hoechst AG (C-19/84), [1985] E.C.R. 2281. B 3akntoyeHune cya NpuLEen K cneayroLiemy
BbIBoAy: «CTtatbu 30 1 36 [JoroBopa o EQC He ucknovaloT npuMeHeH1s NpaBoBbIX NOMOXEHUA rocyaapcTBa-
uneHa, KOTopoe AaeT nateHToobnagaTtento NpPaBo He AOoNYCTUTL CObITa B 3TOM rocyaapcTBe NpoaykTa,
Npou3BeAEeHHOro B ApYrom rocyaapcrae-yneHe nonyyarenem npuHyauTEnbLHON NMLEH3UN, BblGAHHOW B
OTHOLLEHWM NapannenbHOro NnaTeHTa, KOTOpbIM BriageeT TOT Xe caMblil naTeHToobnagatensy.
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83. CornaweHune o EanHom nateHTHOM cyne®' npegycmatpuBaeT ncyeprnaHue naTteHTHbIX
npaB Ha Bcewn TeppuTopumn EBponenckoro cotos3a. B ctatbe 29 CornalueHums roBoputcs, YTo
npasa, npefocTaBnsemMble eBpOrNenckuM NaTeHToOM, He PpacnpoCTPaHATCA Ha AeNCTBUS,
KacaroLmecs NnpoayKTa, oOXpaHAemMoro naTeHToM, nocre ero Bblnycka Ha polHOK EC camum
naTteHToobnagarenem Unm ¢ ero cornacus, ecnu y nocrnegHero HeT 3aKOHHbIX OCHOBaHWI
BO3paxkaTb NPOTUB AanbHenwen npogaxu npoaykra. OaHako A0 HACTOSALErO BpeMeHN
CornaweHwue o EMNC He BcTynuno B cuny®29%,

(i) PermoHanbHoe ncyepnaHune, npeaycMoTpeEHHOE B HALMOHaNbHOM 3aKOHOA4ATENbCTBE

84. B 1abnuue Ne 3 nepeuncneHbl CTpaHbl, KOTOPbIE NpeayCMaTPUBAOT PEXUM
PervoHanbHOro ncyepnaHns NaTeHTHbIX npaB%.

Ta6nuua Ne 3: CTpaHbl, B KOTOPbIX NpeaycMaTpUBaETCA PEXUM PErMOHAaNbHOro ncYepnaHus

AscTpua, benbrua, bonrapua, Xopsatua, Kunp, Yewckasn 33
Pecnybnuka, JaHus, IctoHns, DunnaHans, GpaHums,
Fepmanua, Npeuua, BeHrpua, Upnanana, Ucnhangua,
UTanus, Nateua, JIntea, JInxteHWwTENH, Jllokcembypr,
ManbTta, YepHoropua, Hugepnaugbl, Hopserua, MNonbla,
MopTtyranua, PymbiHna, Chosakua, CnoseHna, UcnaHua,
Weseuusn (ucuepnaHune EC/EI3)

91 CornaweHunem o EguHom nateHTHoM cyge oT 19 cheBpans 2013 roga (Cornawwenue o EMNC) yupexaaetcs
EavHbii natenTHbIn cya (EMNC) ans yperynmpoBaHus CNopoB O HapyLLEHWUN 1 IOPUANYECKON cune
€BpONencKMX NaTeHToB, AENCTBYIOLLMX B Npeaenax Bcero EBponenckoro cotsa (eauHbIX MaTeHToB), a Takke
«Kraccuyeckmx» esponencknx nateHtos. Cornawenue o EMNC yHnduumpyet oxeaT n orpaHnyeHns npas,
npefocTaBnseMblX NaTEHTOM, a TaKkke CPeACcTBa NPaBOBOM 3aLUMTbI, KOTOPbIE BIXOAAT 3@ pamkn [JMpeKkTuBbl
EC 2004/48/EC (Oupektubl EC 0 3awmuTe npaB MHTENNEKTYanbHON COOCTBEHHOCTH).

92 MpoTokon o BpeMeHHOM npumeHeHun CornaweHns o EguHom nateHTHom cyge (PPA) Bctynun B cuny 19
aHBapsa 2022 roga. Betynnenue B cuny Cornawenuns o EMC n Hayano ero npuMeHeHns, Kak oXxunaaeTcs,
npousonaet B TedeHne nocnegHero ksaptana 2022 roga unu B Havane 2023 roga (cm. https://www.unified-
patent-court.org/about).

93 B kommeHTapuu AHa bywe (Jan Busche) B kHure noa pegakuven Bundpuaa Tunmana (Winfried Tilmann) n
KnemeHca Nnaccmana (Clemens Plassmann) o Cornawenumn o ETMC, B kKOTOpoW He coaepXuTca
ochuumansHoro TonkosaHus Cornawenus o EMNC, B OTHOLEHNM 3TOrO NOMOXEHUs OTMeYaeTCs: «B Nopsiake
UCKINIOYEHNSA, ncHepnaHusa npas, NPegyCMOTPEHHbIX NaTEHTOM, HE NPOMCXOANUT, ecnn nateHToobnagartens
MMeeT 3aKOHHbIe OCHOBaHWS BO3paxKaTb MPOTUB AanbHenwero cobita NpogykTa nocre ero Bbinycka Ha
PbIHOK. 3aKOHHBIMM OCHOBAHWUSIMW CYUTAIOTCA Te, YTO MOTYT HapyLUMTb 06LLMe KOMMEpPYECKNe NHTEPECHI
naTeHToobnagatens. lNockonbKy NPYMEHeHNe NpuHLMna ncHepnaHnsa HanpasneHo Ha To, YTOObI He
No3BONMTb NAaTEHTHOMY NPaBy OKa3blBaTb BNUsIHWE Ha AalbHeWwme KaHanbl cobiTa B LENoM, 3aKOHHbIMM
MOryT ObITb NMPU3HaHbI TONBKO T€ OCHOBaHWS, KOTOPblE MMEIOT onpeAerneHHbIn Bec. [pyn 9TOM JOroBOpHbIe
06sa3aTenbCTBa, 3anpeLarLuye NocTaBky 3a npegernbl OnpeaerieHHoro permoHa, He MoryT NpensaTCTBOBaTh
ucyepnanmio. -1 MogoBHbIE OCHOBaHMS MOTYT BKMOYATh MaHUNYNSALMK C NPOAYKLMEN UMK YNAKOBKOW
Apyrve genctsems, crnocobHble HaHecTH yLiepb penyTaumm nnu Bpes KOMMepYeCcKkum nHTepecam. B aton
CBSI311 MOXXHO COCMaTbCs Ha MPaKTUKY MPUHATUS PELLUEHNA B OTHOLLIEHWIN 3aKOHOAATeNbCTBa O TOBAPHbIX
3Hakax (c1.13(2) CTMR, cT. 7(2) Trade Marks Dir., s 24(2) MarkenG)». Unified Patent Protection in Europe
(EovHasn nateHTHas oxpaHa B EBpone). Edited by: Winfried Tilmann and Clemens Plassmann, Oxford
University Press (2018).

94 LBsevuapus, rae, kak NpaBumno, NPUMEHSIETCH PEerMoHarnbHbIN PEXUM UCHEPNaHWS, HO rae B HEKOTOPbIX
cnyyasx NpMMEHSeTCa HaunoHanbHoe unv MexayHapo4Hoe ncyepnaHvie, paccMaTpuBaeTcs B pasaene
«Monutnka cmelaHHoro ncyepnaHusa» B pasgerne 5.A.4. HacTosALWwero JOKyMeHTa.
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CoeanHeHHoe KoponeBcTBO (04HOCTOPOHHEE
npumeHeHue pexnma ncyepnaHmsa EC/EI3)

CeHT-BUHCeHT 1 peHaguHbl (McuepnaHue B Npeaenax
pblHKa Kapunbckoro coobuecTea)

85. B GonblUMHCTBE CTpaH, nepeyncrneHHbix B Tabnuue Ne 3, ncknoyeHne, Kkacatolleecs
ncyepnaHus NaTeHTHLIX NpaB, NPeaoCTaBseTCd B YCTAHOBNIEHHOM 3akoHOM nopsigke. OgHako
B ABCTpun, N'epmanuu, I'peunn n JINxteHwTenHe B COOTBETCTBYHOLLUNX MATEHTHbLIX 3aKOHax
OTCYTCTBYET HOPMaTUBHO-NPABOBOE PEryNMpoBaHNE NpUHUMNA ncyepnaHmsa. B HekoTopbix
apyrux ctpaHax EC B TekcTax NONOXeHUN HaUMOHaNbHOro 3akoHogaTtenbcTea 06 ncyepnaHum
COOEPXKNTCS YNOMUHAHNE «HaLMOHaNbHOro pbiHKa» %, ogHako perMoHanbHoe ncyepnaHue
npaB., YCTAHOBMNEHHbIX NpeueaeHTHbIM npaBomM CJEU, npumennmo k nrobomy uneny EC/E3SS.

CDopmynupoeKa rof10XKeHUl O peauoHaIbHOM ucyYeprnaHuu rnpas

86. B cooTBeTCTBUM C pernoHanbHbIMK NpaBunaMy ncHepnaHms npas, 0 KOTOPbIX TOBOPUIOCH
Bblle, [onoxeHnst 3akoHOB MHormMx ctpaH EQ3 npegycmatpumBatoT, 4To Npaea,
NpeaoCTaBneHHble NAaTEHTOM, KHE PacnpPOCTPaAHATCA» UMK «HE MPUMEHSAITCAY K 4ENCTBUAM B
OTHOLLEHUW NpoAyKTa NOCNe ero «Bblnycka» Unun «pasmeLleHnsa» Ha poiHke EC nnn EG3
naTeHToobnagarenem unu c ero cornacma®.

87. B 3akoHopgaTenbCTBe psifa CTpaH ObINo BbISBIEHO HECKOMBLKO APYrnX BapuaHTOB

G OpMYIMPOBKN COOTBETCTBYHOLMX NonoxeHun: B ctatbe 53 (5) 3akoHa HuaepnaHgos o
naTeHTax npegycMaTpuBaeTCs, YTO ecnv NPoayKT 6bln 3aKOHHO BbIMyLLEH Ha PbIHOK
Huaepnangos, HuaepnaHackmx AHTUNBCKMX OCTPOBOB, NGO OAHOro U3 rocyaapcTB — YS1IEHOB
EC vnu rocyaapctB — y4actHukoB EQ3 nateHTOOGNagaTenem unum ¢ ero cornacus, nuuo,
KoTopoe npuobpeTaeT NpoayKT Unn No3gHee BnageeT UM, «He MOXem cHumambCsi
HapywuswumM nameHm, ucrosib3ys, rnpodaesasi, cOasas 8 apeHOy usu rnocmaersisisi amom
npodykm, nubo ocyuiecmerisis UHblIe onepayuu ¢ HUM 8 kayecmee ceoeli 0es10800
akmueHocmu usu 8 ee uHmepecax, nubo npednazas, umMrnopmupys NPodykm unu cozdasas
eeo 3anacsl 0ns mobod u3 amux yenet». B ctatbe 70.2 3akoHa NMonbLluv 0 NPOMbILLIIEHHON
COBCTBEHHOCTM rOBOPUTCS, UTO «TameHmoobnadamernu He cHUMaromces xepmeamu
HapyweHusi C80UX NameHMHbIX rpas 8 cry4yae 8803a Ha meppumoputro Pecrnybnuku lNonbwa
unu coeepueHus dpyeux delicmeud, yrnioMsiHymbix 8 rnyHKkme (1), 8 omHoweHuu npodyKyuu,
Komopasi bbinia paHee 8binywieHa Ha pbIHOK Ha meppumopuu ED3 naTteHToOONagaTenem unm c
ero cornacus. AHanormyHbim o6pasom, B PymblHUKM AercTBusi No «cObimy unu npedonoxXeHuto
Ha npodaxy Ha meppumopuu Egporelickoao coto3a 0bpa3yos npodyKkuuu, cocmasnsued
0bbekm u3obpemeHusi, Komopsbie paHee bbinu npodaHbl nameHmoobnadamernem usu ¢ e20
518HO20 cozriacusi», He ABNATCA HapyweHnem npas. Kpome Toro, B ITanuu n YepHoropuu B
COOTBETCTBYIOLNX NOMOXEHNSIX 3aKOHOAATENbCTBA FOBOPUTCS, YTO «NpaBa CTaHOBSATCS
ncyepnaHHbIMU» NOCre TOro, Kak OXpaHsaeMbl MPOAYKT Obin BbiMyLEH Ha PbIHOK
naTeHTooOnNagarenem unu ¢ ero cornacus Ha tepputopun EC/ESS.

88. Kpome TOro, B HEKOTOpPbIX 3aKOHaX 3TO OrpaHNYeHne orpaHnymBaeTcst fobaBneHnem
OrOBOPKW: «ECMNW HET 3aKOHHBIX NMPUYMH 4118 BbIABMKEHMSA NaTeHToobNagaTenem Bo3paxeHum
NPOTUB «AanbHeNnLero cobiTay, «bonee LWMPOKOro pacnpocTpaHeHUs Ha pbIHKE» NPoAyKTa»

95 Cwm., Hanpumep, nonoxeHus 3akoHoB benbrun, Kunpa n Yewckon Pecny6nuku.
9 Cwm., Hanpumep, nonoxeHus 3akoHoB [aHun, ®paHuwnu, Ilateuum, Jliokcembypra u MNonbLun.
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UM «EeCINK CYLLEeCTBYIOT NPUYUHBI, COrMacHo Hopmam 3akoHogaTtenbctea Coobuiectsa, Ans
pacnpocTpaHeHus npas, NPeAOCTaBMEHHbIX NATEHTOM, Ha Takue gencteusa»®’. B Hopserun
UCKIOYMTENBHOE NPaBO He BKITOYaeT UCMONb30BaHNE OXpPaHSeMbIX MaTEHTOM NPOAYKTOB,
BbINyLLEHHbIX Ha pbiIHOK EQ3 naTeHTOOONaaaTenem, unm ¢ ero cornacus, Kecrnm Tonbko B
pacnopsbkeHun, BbinyweHHOM Koponem, 3To He onpeaenseTcs nHadvey.

3akoHHbIU 8binycK NpodyKkma Ha PbIHOK

89. B npencTtaBneHnsix HEKOTOPbIX CTPaH coaepXKaTcsa AONONMHUTENbHbIE PA3bACHEHUS B
OTHOLUEHNN PErMOHanbHOro pexmnma ncyepnanus Ha tepputopun EC/ED3, gencTeytowlero B nx
cTpaHax. Bo-nepsbix, Ans TOro 4Tobbl NATEHTHOE NPaBo BbINO McYepnaHo, NPOAYKT AOIMKEH
ObITb BbINYLEH Ha PbIHOK 3aKOHHO: 3TO YCMOBUE CYUTAETCA YAOBNETBOPEHHbIM, KOraa NpoAyKT
BbINyCKaeTCsA Ha PbIHOK NateHToobnagaTenem unu TpeTbnM NIMLOM C Cornacus
nateHToobnagatensn®. B npeactasneHun Yeuckon Pecnybnvkn oTMeyaeTcs, YTO Ha NpaKkTuke
3TO cornacue B 6onbLUMHCTBE cnyvaeB OyaeT faBaTbCs B MMCbMEHHOW hopMe B pamKax
NMLLEH3NOHHOrO cornawexus. Ecnv npoaykT BbinycKaeTcst Ha PbIHOK JIMLEH3MATOM, NAaTEHTHbIE
npaBa c4MTalTCa ncHepnaHHbIMU HE3aBMCMMO OT TOrO, SABNAETCH N NULEH3ns
NCKNIOYNTESNbHOM UK HeucknioumTenbHon. OaHako ecrniv NpoAayKT OyaeT BbiNyLieH Ha PbIHOK
Tak, YTo 3TO ByAEeT NPOTMBOPEUUTL YCNOBUSAM NULIEH3MOHHOIO COrnalleHus, NnaTeHTHbIE NpaBa,
BEpOSiTHEE BCEr0, He OyayT ncyepnaHbl®,

lMpumeHuMocmsb K nameHmMam Ha criocobsl rpouzsodcmea

90. Yro KacaeTcsa NPUMEHUMOCTM UCKITHOYEHMS, B NpeacTaBneHnm FepmaHnm yTouHAETCs, YTO
ncyepnaHue NPUMEHMMO K NpaBam naTeHToobnagaTens Ha NpoayKT, KOTOPbIN ABNSETCS
0OBbEKTOM NaTeHTa, U K NpaBam naTeHToobnagaTens Ha NPoAyKT, KOTOPbIN Npon3BeaeH
HEeNoCpeACTBEHHO NpK NoMoLLM cnocoba NPon3BOACTBA, KOTOPbLIN SIBNSAETCA 00 bEKTOM
nateHTa. OgHaKoO OHO He MPUMEHSETCA K NpaBaM naTeHToobnagaTens B OTHOWEHUN cnocoba
Npoun3BOACTBA, siBNstowerocs o6bektom nateHTa'®. B aTon cBA3M B NnpeacTaBneHun Vicnanmm
TaKke OTMe4aeTcs, YTO ncyepnaHne NPUMEHsIeTCS TONMbKO K MPOAYKTaM, HO He K crocobam
NPOM3BOACTBA KaK TakoBbIM. Ecnv npegmeTom nateHTa SBnsieTca NpoaykT, TO ncyepnaHve
COOTBETCTBYHLLEro NpaBa NPOUCXOAMT TOraa, koraa NpoayKT BNepBble 3aKOHHO BbiNMycKaeTcs
Ha pbIHOK. Ecnu e npegmeToM nateHTa sBnsieTcsa cnocob NponsBoACTBa, TO ero ucyepnaHme
B OTHOLLEHWUWN NPOAYKTOB HAacTynaeT TONbKO B TOM Cllydae, eCnm OHM NPOU3BeaEeHbI
HenocpeACTBEHHO NpU NMOMOLLM 3anaTeHTOBaHHOro cnocoba Npon3BOACTBA U BbiNyLLEHb! HA
PbIHOK NaTeHToobNnagarenem unu TpeTbUM NULIOM C ero cornacus. B npeacraBneHun
PpaHUUM YyTOYHAETCS, YTO MeXAy NaTeHTaMu Ha NPOAYKLMIO U cnocobbl NPOM3BOACTBA He
NPOBOAMTCHA HMKAKOro pasnmyms 1 Y4TO CChifka B ee 3aKoHOA4aTeNbCTBE Ha «3anaTeHTOBaHHbIN
NPOAYKT» JOJMKHA NOHMMATBCS KaK «MPOMbILLUSIEHHbIA NPOAYKT» UMW 3anaTeHTOBaHHOE
n3obpeTeHue.

KOpuduyeckue nocnedcmeusi

91. B cOOTBETCTBUM C NPUHLMNOM MCYepnaHMs NPOAYKT Gonblue He SBNsSeTCcs NpeaMeTom
UCKIIOUYUTENBHBIX NpaB nateHToobnaaaTtens, ecrnv oH Gbin BbINYLLEH Ha PbIHOK NGO

o7 Cwm., Hanpumep, nonoxeHus 3akoHoB BeHrpuu, Jlateun, Niokcembypra, MopTyranuu n VicnaHuu.

98 Cwm. npeacTasneHus Mcnanum k SCP/34.

99 Cwm. npegctaeneHme Yewckon Pecny6nuku k SCP/34.

100 Cwm. npeactasneHune MNepmanumn SCP/34 co ccbinkon Ha pelueHne PenepanbHOro BEpXOBHOro cyaa Mepmanmum
(BGH) ot 24 ceHTs6pst 1979 roga, cm.: KZR 14/78, GRUR 1980, 38 — Fullplastverfahren, o6bsicHsieTcs:»
WcyepnaHunst naTeHTHBIX NMpaB He NPOUCXOAWT, Koraa nateHToobnagartenb BbiNyCKaeT Ha PbIHOK YCTPONCTBO,
KOTOpoe camMo no cebe He oxpaHsieTcsl, HO KOTOPOE CIYXXUT AN peanusauuu crnocoba npor3BoacTBa,
KOTopoe siBnsieTcst 06bekToM nateHTa. OfHaKo B Criydae NocTaBKM Takoro yCTPOMCTBa MOXHO, Kak NpaBuro,
npeanornoXnTb, YTO JOroBOP Mexay NOCTaBLUMKOM M NOKynaTenem BKIYaeT NpegocTaBneHme nMueH3um Ha
Hagnexatlee NCcnonb3oBaHNE OXPaHSEMOro crnocoba Npom3BoacTBay.
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naTeHToobnagartenem, nnbo TPeTbMM NMLOM C ero cornacus. HactynneHvue ncyepnaHus
CBS13aHO MCKITHOYMTENBHO C OGBEKTOM, T. €. OHO BCTYMNAET B CUMY TOSbKO B OTHOLLEHWU
KOHKpeTHOro npeameTa, KoTopbiii 6bin peanbHO BbiNyLLEH HA PbIHOK NaTeHToobnagaTenem vunm
c ero cornacusi. 3akoHHble NpuobpeTaTenu, a Takke nocneayroLme CTOPOHHNE
npuobpeTaTenu, BkNoYasi KOHKYPEHTOB NaTeHToobnagaTens, UMEKT NpaBo UCMNONb30BaTb 3TU
npeamMeThbl MO CBOEMY Ha3Ha4YeHuWo, NpoaaBaTb UNK Npeanaratb X TPETbMM NMuam ans nobbix
13 aTux uenen''. B aToM CBA3M B NpeacTaBneHun FepMaHmMmn NosiCHAIETCS, K Haanexatuemy
MCMONb30BaHMI0 3TUX NPOAAHHBIX MPeaMETOB OTHOCUTCS Takke 0bCnyXnuBaHue u
BOCCTaHOBIEHME NOSb30BaTENbCKUX KAYecTB, Korga pyHKLUMOHANbHOCTb UK
paboToCnoCOBHOCTL KOHKPETHOro NpeamMeTa YacTUYHO UMM NOSNTHOCTLIO HapYLLEHb! U
yTepsiHbl U3-3a U3HOCA, NMOBPEXAEHNS UNK Mo ApYrM npudnHamM. C Apyroi CTOPOHBI, K
HaanexallemMy UCMoNb30BaHUIO HEe OTHOCATCS Nobble AeNCTBUS, NPUBOASLLNE K MPOU3BOACTBY
HOBOrO NpeaMeTa, Kak onucaHo B nateHTe 102,

92. B npeactaBnennn ®paHLmMM oTMeYaeTcs, YTO AOKTPUHA UcdepnaHus npas no3sonseT
noKynaTteno NpoAyKTOB, coaepXallunx B cebe 3anateHToBaHHOe U306peTeHne, NnepenpoaaBaTb
NX Nocne BHECEHUs B HUX 3MEHEHWIA, KOTOpble 3aTparMBaloT arieMeHThI, He BXOAdALLMe B
06beM oxpaHbl, MpeaocTaBnsAeMon naTeHToM, 6e3 cornacus npasoobnagatens . NHbiMu
crnosamu, NpaBoobnagaTenu He MOryT orpaHuYMBaTh UMNOPT UMK Apyrve BUabl
pacnpocTpaHeHUsl TakMxX MOANMULMPOBAHHbBIX U3OEMUIA U HE UMEIDT NpaBa A0NEBOro y4yacTus
(«droit de suite») B OTHOLLIEHMM 3KCNNyaTauum, UMMNopTa, NeEPenpoaaxu UM NCnonb30BaHUs
CBOVX U300peTeHuit B E931%4,

93. Kpowme TOro, B npeacrasneHnn cnaHnm NnosICHAETCS, YTO CiOBa «BbiMYLLEHHbIE Ha
PbIHOK», UICMONb3yEMbIE B COOTBETCTBYIOLLEM NONOXEHUN %5, NOMKHBLI TONKOBaTLCA B CAMOM
LUMPOKOM CMbICNE: U3Oenve CYMTaeTCH BbiNMyLEHHBIM Ha PbIHOK, TONIbKO KOrga OHO ObIio
cAenaHo NosTHOCTbIO AOCTYMHbIM TPETbUM Nnuam. 1o aToM NpuYnHE Ncnonb3oBaHNe
3anaTeHTOBAHHOIO U3AENUSA B NMUYHbIX, HEKOMMEPYECKUX LIENSAX HE paccMaTpuBaeTcs Kak
npuBogsLLEee K ucHepnaHuno naTeHTHoro npaesa. Kpome Toro, B criyd4ae 4OroBOPHbIX NULLEH3NI
Unu nuueHsnii npaea'% nonoxeHue 06 ncyepnaHum Npae pacnpocTpaHsaeTcs Ha cobIT
npoaykta. Ecnu npoaykT 6bin BbiNyLEH HA PbIHOK TPETbMM SULIOM, MOSb3YHOLLMMCS NPaBoM,
OCHOBaHHbIM Ha npexaenornb3oBaHnn %7, To naTeHTHoe NpaBo NcYyepnbIBaeTcs, a
nateHToobnagartens 6onblle HE CMOXET 3aMTUTL CBOU UCKITIOYMTENBHbIE NpaBa Ha
3anaTeHTOBaHHbIN NPOAYKT. HakoHew, ncyepnaHus npas HE MPOMCXOLMUT, ECNK
nateHToobnagartenb UMeeT 3aKOHHbIE OCHOBAHWA AN NpegoTBpaLleHnst nocneayoLlero

101 BGH, pelieHune oT 24 okts6ps 2017 roaa, kac: X ZR 57/16, BGHZ 2016, 300 —Trommeleinheit. Cm.
npegctasneHne Nepmannm k SCP/34.

102 [lononHuTenbHble NOSICHEHUS! CM. B NMyHKTaX, kacatowumxcsa Fepmanum, B pasgene 5.C HacTosALlero

OOKyMEHTa.

103 MpencTaBneHne kacaeTcsa 00cyxaeHui Bornpoca o6 ncyepnaHum nateHTHbIX npae Emmanuel PY, 2021, PIBD
2021, 1162-11-3 (Mapwxcknii anennsaumMoHHbIn cya, 16 anpensa 2021 roga, Ne 16/16/16760).

104 MpencraBneHne kacaeTtcs, noMumo npoyero, gena Centrafarm v. Winthrop (Ne 16-74).

105 Cratbs 61 (2) 3akoHa Vcnanum Ne 24/2015 ot 24 nionsa 2015 roga o nateHTax (C nonpaBkaMu, BHECEHHBIMA
3akoHom Ne 6/2018 ot 3 uonsa 2018 roga).

106 Cratbsl 87 Toro xe 3akoHa O naTeHTax onpeaensieT JIMLEH3NIO Ha NPaBo Kak NMMUEH3NIO, Noy4Yaemylo B
pesynbtate nNyorMYHOrO NPEeanoXEHUs HEUCKIIOYMTENbHbIX [AOrOBOPHbIX FULEH3WUA, BblOaBaeMblX
nateHToobnagarenem B COOTBETCTBUM C MOMOXEHNsIMU 3aKoHa.

107 B cootBeTcTBUM co cTaTben 63(1) 3l «paBa npexaenonb3oBaHusay, BNagenew nateHta B VicnaHum He
MMeeT npaBa MpendATCcTBOBAaTb INuUaMm, KOTopble A0 AaTbl npuoputeTa nateHTa [obpocoBecTHO
3KCNNyaTupoBanu To, YTO B KOHEYHOM MTOre ctario O6GBbEKTOM NaTeHTa, UMK BbIMOJHUMN CEPbE3HYHO U
pearnbHy NoAroTOBKY K MCMOMb30BaHUKO yKasaHHOro oObekTa, HayaB UIu NPOAOIKUB TE Xe OeCTBUS,
KOTOpbIE OHY BbIMNOMHSANM BMOTb A0 3TOF0 MOMEHTA, UMK K BbIMOSTHEHWNIO KOTOPbLIX OHU NOATOTOBUIINCE —

B TOM Mepe, B KakoW 3TO HeobxooMmMo Ans yAOBMETBOPEHUsi pasyMHbIX NoTpebHocTeil ux OenoBou
akTmBHocTW. [lpaBa Ha akcnnyaTaumlo nepefarwTcs TOMNbKO BMECTE C  KOMMaHWsIMU, KOTOpble
OCYLLECTBNANN UX.
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cbbiTa npoaykTa, HanpuMmep, B cnyvyae, eCcnn NpoaykKT ctan npegMmeTomMm MaHunynaunum nnm
N3MEeHEHNA.

Bcmaeka 1. [fpumeHeHue OKMPUHbLI ucYepnaHus ucnaHCKuUMu cydamu

(i) Kommepuyeckuii cyd BaneHcuu (peweHue Ne 72/2018, 5 anpens 2018 200a)'%

B daHHOM Oenie ucmusbl, 2-H X u komnaHusi Hygro International Pty Ltd.,
ymeepidarom, 4Ymo omeemd4uk, komnaHusi Cultivo Manuel y Rafa 3000, S.L.U,
coeepuwusn HapyweHusli 8 OmMHoOWeHUU 08yX nameHmoes, npuHaodnexauwjux 2-Hy
X: 3aHumasicb npou3eo00cmeom u/usiu UumMnopmom, npedsoxeHueMm, pexksamoll,
pacnpocmpaHeHuemMm u c6bimom rnpodyKyuu, oxpaHsseMol ebiweyKa3aHHbIMU
nameHmamu, 6e3 ux coa2sacus.

Omeemyuk ymeepx0asi, Ymo npaea ucmyoe 6bu1u ucqdepraHbl, MOCKOJIbKY
npodyKkmsbl, AKO6bI Hapywaroujue ux npaea, 6bi/1u ebinyuw,eHbl Ha PbIHOK C
coanacusi nameHmoob6nadamens u 6biIU 3aKOHHO NpuobpemeHbl
omeem4ukoMm. Omeemdyuk npuobpes NPodyKmMbl y mpex pa3iudHbIX
ducmpubbromopos: deyx oghuyuanbHbIX, KaK MPuU3Han ucmeu, U mpembe2o,
HeoghuyuanbHO20, KaK MPoO0eMOHCcMpupoeasiu ucmuabl.

Ha ocHoeaHuu ¢ghakmoe cydbs c4esi, Ymo e cry4ae ¢ npodyKkmamu,
npuobpemeHHbIMU OMeemM4uKkoM y oghuyuasnbHbix ducmpubbromopos, npaea
delicmeumersibHO 6bL1U UCYepnaHbl, MOCKOJLKY UX npuobpemeHue y
oghuyuanbHo20 ducmpubsromopa rpuduyecku npedcmaesssiem cobol
npuob6pemeHue c coanacusi nameHmoobsiadamessi. C dpya2oli CmMOPOHbI, 8
omHouweHuu npodykKkmoe, npuobpemeHHbIX ¥ HeoghuyuasibHO20
ducmpubbromopa, cyObsi MocmaHoeuJsi, Ymo nameHmHsbIe rnpaea e ux
OmHoweHuu He 6bIu ucyepnaHbl, MOCKO/IbLKY He 6b1510 NpedcmaesieHO
Hukakux doka3ameJsibCme mo20o, 4mo npuobpemeHue s187155€Mcs1 3aKOHHbIM,
ocywiecmeJsisiyioch o oguyuasbHbIM KaHarlaM U meM caMbIM
CaHKUUOHUPOBaHO; a makxe rnomomy, Ymo OaHHbIlU ucmpubboMop Ha caMoM
desie He 6611 oghuyuanbHbIM.

(ii) Madpudckuti kommepyeckuli cyd, peweHue Ne 903/07'%, 20 dekabpsi 2007 200a

Ucmeuy, komnaHusi Goizper, 8036ydun uck npomue komnaHuu Alcampo, S.A.,
Sabeko Banaket, S.A. u Euraspa, S.A. Euraspa, 068uUHsIs1 ux 8 HapyuweHuu
nameHmMHbIX NMpae u HedobpocosecmMHOU KOHKYPeHYUU, 3a 8803 U NPoJdaxy e
UcnaHuu cenbckoxo3siicmeeHHbIX asapo3orieli nod HazeaHuem "Sulf Agro”,
80Cnpou3800sIUUX MeXHUYEeCKUe XxapaKkmepucmuku, 3asie/ieHHble 8 nameHme
Ne 9200041, u 3a co3daHue cbusaroujux ¢ MOJIKy uMumauutl crpeea,
npou3e8o00uUMbIX UCMUOM.

Omeem4uku ymeepx0asu, Ymo nameHmHbie rpasa, 0 KOmopbIix udem peyb,
611U ucYepnaHbl, MOCKOJIbLKY UCMey, 8bIMYyCMUJT OXPaHAEeMYH MameHmMom
npoOdyKyUur Ha PbIHOK.

CyObsi cOenan 3ak/no4YeHuUe, Ymo OJisi ucyeprnaHusi npae O0/HKHbI 8bIMNOJIHIMbCS 0ea
ycnoeusi: oxpaHsieMbie MpodyKkmbl O0/MKHbI 6b1s1U NpodasambCsi 8 cmpaHe,

108 Pewenue Ne 72/2018, 5 anpens 2018 roga (npeTeHaus 7), kommepyeckuii cyq r. Banewcus, ECLI:

ES:JMV:2018:4924.

109 Pewenne Ne 903/07, 20 gekabpsa 2007 roga (npeteHsumn 2 u 3), Magpuackuii kommepyeckuii cya, ECLI:
ES:JMM:2007:808.

WIPO FOR OFFICIAL USE ONLY



SCP/34/3
MpunoxeHue, cTp. 32

exo0dsiuwel e Esponelickyro akoHomMu4ecKyro 30Hy (EQ3); u ykazaHHoe delicmeaue
G0J1KHO 6b1J10 8bINMOJIHAIMbCS € coaslacusi enadesibya nameHma.

B daHHOM cniy4yae umnopmupoeaHHas npodykyusi 6bina uszomoesieHa 8 Kumae, a He
e cmpaHe E33. Cchbinasicb Ha cydebHbie npeyedeHmsbl CJEU, cydbss nocmaHoeusn,
4Ymo nameHmMHbIe npasa He 6bI1u uc4YeprnaHbl, MOCKOJIbKY, 8 cOOmeemcmeuu ¢
apaymeHmauyuet CJEU, ucyepnaHue rnpae OO/IKHO 8bINOJIHSIMbLCS 8 cOOmeemcmaeuu
c cy0ebHbiMu peweHusimu Coobuiecmea. Kpome mozo, daxe ecsiu 6bi1
meppumopuasbHoe ycrioeue 6b110 8bINOJIHEHO, ycslosue, mpebyroujee coznacust
esladesibya NameHma ujsiu mpemse20 Jsiuya, delicmeayrouje20 ¢ coasacus enadesnbya,
ocmaemcsi He8bINMOJIHEHHbIM, M0O3MOMY 8b1800 6b11 6b1 MaKuM xe: npaea He 6binu
ucyepnaHsbl.

94. CoegunHeHHoe KoponeBcTBO, nocre okoH4YaHusa 31 aekabps 2020 roga nepexogHoro
nepuoga, nepectano 6biTb Yactbto EC/ES3, n noatomy npasa B OTHOLUEHMM TOBApOB,
BbIMyckaeMblX Ha pbiHOK CoeanHeHHoro KoponeBcTea, 6onblLle HE cYMTAOTCS UcHepnaHHbIMK B
COOTBETCTBMM C 3akoHoaaTenbcTBoM EC. Tem He meHee, HecMoTpsi Ha To YTo CoegmMHeHHoe
KoponeBcTBo Gorblie He SBnseTcs YacTtbto EQ3, oHO npodomkaeT B 04HOCTOPOHHEM NopsiaKe
NPUMEHATL PErMOHanbHbIN pexnm ncdepnannsa NC ES3, T. e. npaBa Ha ToBapbl, BbiNyCcKkaeMble
Ha pblHOK EQ3, cuntatotca ncyepnanHbivmm B CoegnHeHHom KoponeBcTtBe. OTOT SENCTBYOLLNIA
B HACTOsILLIEE BPEMS PEXUM UCHEpPNaHUs, Tak HasbiBaeMbll « UK+», 03HavaeT, 4to
npasoobnagatenun CoegmHeHHoro KoponescTBa He MOryT BOCMPENATCTBOBATb MOTOKY TOBApOB
n3 ES3 B BenukobputaHuio 110111,

95. B CeHT-BuHceHTe u 'peHaguHax 3akoHOM O naTteHTax npegycmaTpuBaeTcs
pernoHanbHoe ucyepnaHue npas. B 4yacTHOCTM, nonoxeHve npegycmaTpuBaeT, YTo Npasa,
npegocTaBnsieMble NaTEHTOM, HE PacnpoCTPaHATCA Ha OENCTBUS B OTHOLLEHUU U34enun,
KoTopble Obinu BbinyLweHbl Ha pbiHOK Kapunbckoro coobuiectsa Brnagenbuem nateHta unm c ero
cornacus'?,

bpems doka3sbieaHusi

96. VcuepnaHue npeacTaBnsieT cOO0OM NCKIIOYEHNE N3 UCKIIOYNTENBHBLIX NpaB
nateHtoobnagarensa. CTopoHa, ccbinawLllascsa Ha ucyepnaHme, B npMHUmne Hecet bpems
[AOKa3blBaHUS HANM4YUs NpeaBapuUTENbHbIX YCNOBUIM ANS Takoro ncyepnaHms '3,

4. CmeluaHHaga NoanMTMKa McHepnaHus NaTeHTHbIX NpaB

97. B HaumoHarnbHbIX 3aKOHaX HECKOMbKMUX CTpaH npegycMaTpmBaeTcd, 4To KaKoOn-TO oauH
KOHerTHbIVI PEXNM ncHepnaHmna npuMeHAeTCcAa B NnpuHUuune, oaHako K otaesribHbiIM TOBapamM 1 B

110 OpHocTopoHHee npumeHeHne CoeanHeHHbIM KOopoieBCTBOM pexumMa permoHarnbHoro ucdepnanus ¢ E93

(UK+) ncxogut 13 HopmaTtumBHbIX JOKYMEHTOB cTpaHbl: The Intellectual Property (Exhaustion of Rights) (EU
Exit) Regulations (MonoxeHun o6 nHTENNEKTyansHon co6CTBEHHOCTH (McHepnaHum npae) (B CBA3N C
BbixogoM n3 EC) 2019 (B cooTBeTCTBMM C n3meHeHnsimu no tekcty The Intellectual Property (Amendment etc.)
(EU Exit) Regulations (nonoxeHuit 06 nHTennekTyansHon cobcTBEHHOCTN (M3MEHEHUsI U Ap.) (B CBA3M C
BbixogoM u3 EC) 2020). 3Tn HopMaTUBHbIE AOKYMEHTbI Obinn BBEAEHLI B 4EWCTBUE NOCIHE AOCTUXKEHUS
CornaweHus o Bbixoge CoeanHeHHoro Koponesctea u3 EC.

B HacToswee Bpems CoeanHeHHoe KoponeBCcTBO paccmaTtpmBaeT CBON ByayLuini pexxvm ucyepnaHms,
n3yyasi BONpoC O TOM, KaK NPUHLMN ncYepnaHus omkeH paboTaTe B CTpaHe B ee HOBOM cTaTyce
CyBEPEHHOro rocygapcTsa, He Bxoasuero B EC. MNpaBuTenscTBo BenukobputaHum npoBeno B TeyeHne neta
2021 roga KoHcynbTaumio, YTobbl y3HaTb MHEHME O TOM, KakuM A0IMKEH ObiTb ByayLUMIA pEXUM ncHepnaHus
npaB MHTENMNeKTyanbHON cobCTBEHHOCTU B cTpaHe. o cocTtosiHuio Ha anpenb 2022 roga B CTpaHe 3aBepLueH
nepBOHaYanbHbI aHanM3 MaTepuarnos, NPeACTaBNeHHbIX B paMKax KOHCynbTauun. MpaBuTenbLCTBO
npoJoskaeT n3yvyaTb BO3MOXHOCTb M3MEHEHUS HbIHELLHETO PeXuMa U HaoeeTcs MPUHATL peLLeHne o
Oynywem pexume ucdepnaxmsa B CoeanHeHHoM Koponesctee B TeveHue 2022 roga (cm. npeacraBneHme
CoepauHeHHoro Koponesctea k SCP/34).

Pasagen 28 3akoHa CeHT-BuHceHTa 1 M'peHagmH o nateHTax (3akoH Ne 39 2004 roga).

Cwm. npenctaeneHue Nepmanum k SCP/34.

111

112
113
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KOHKPETHbIX 00CTOATENBCTBAX MOTYT MPUMEHATBLCA APYrue pexmmMbl ncuepnanms. B Tabnuue
Ne 4 nepeuncneHbl CTpaHbl, NpuaepXxmBatomecd NnogobHoON cMeLLlaHHON MNOMUTUKKN B
OTHOLLIEHNN ncYepnaHnsa NaTeHTHbIX NpaB.

Tabnuua Ne 4: CTpaHbl, B KOTOPbIX NPUMEHSIETCSI CMELLAHHbIN PEeXNM UcYeprnaHns npas

B npuHUMne, HaLMOHaNbHbIN AHpoppa, NHooHe3una, OmaH, PyaHaa, 6
peXXum ncyepnaHuma; B ®dunmnnuHbl, Poccuiickaa Pepepauns
onpeaeneHHbIX Cy4asax MOXKET
NPUMEHATLCA MeXAYHapOAHbIN
peXKmMm ncyepnaHma

B npuHUuMne, permoHanbHbIN LWBsenuapus 1
peXMm ncyepnaHua; B
onpeaeneHHbIX CY4asax MOXKET
NPUMEHATLCA HaLLMOHA/bHbIM
AN MeXAYHapOAHbIA PeXUM
ncyepnaHma

B npuHUMne, mexayHapoaHbIi CuHranyp 1
peKMm ucyepnaHua; B
onpeaeneHHbIX Cy4aax MOXKET
NPUMEHATLCA HaLlMOHa/bHbIM
peXKMm ncyepnaHma

PasnuyHbie npasuiia ncyepnaHm4 npae B OTHOLLEHUN KOHKPETHbIX TOBapoOB

98. Ha dununnuHax, roe B OTHOLIEHMM NATEHTHbIX NPaB B NPUHLMNE NPUMEHSAETCS PEXUM
HaLMOHarbHOro ncyepnaHus, No OTHOLLEHMIO K HEKOTOPbIM NEeKapCTBEHHbIM U MEAULIMHCKUM
npenapartam NpuMeHseTcs MeXxayHapoaHbli pexmm ncdepnanus. B pasgene 72.1 Kogekca 06
NC"* roBopuTcs, YTO NaTeHToobNagaTenb He MMEET NpaBa NPensTCTBOBaTb TPETbUM NMuam
«UCrob308amb 3arnameHmo8aHHbIl MPodyKmM, Komopbil Obisl 8biryweH Ha pbIHOK QuaunmnuH
grnadenbyem npodykma, usnu ¢ e2o I8HO20 coanacusi — Mpu yCcr108uUU, YmMo UCrob308aHuUe
ocyuiecmarissiemcs rnocrie moao, Kak rnpodyKkm 6bin 8bINyWeH Ha 8bIWLEYNOMSHYMbIU PbIHOK.
OdHako rpu 3momM 8 OMHOWEHUU fleKapCmeeHHbIX U MeOUUUHCKUX rpernapamos ogpaHu4yeHue
8 OMHoweHUU nameHmMHbIX fpas delicmayem moJsibKO MOC/e mMo2o, Kak coomeemcmeayrowjuli
JiekapcmeeHHbIU unu MeduuyuHckul npenapam 6ydem ebinyuwieH Ha QununnuHax unu e nobod
Opyeaol cmpaHe mupa nameHmoobnadamersnem unu firobbim dpyaum AUUOM, YIOTHOMOYEHHbIM
ucrnonib3o08ame u3obpemeHue. Npu amom, odHaKo, NPaso Ha UMMNOPM f1IeKapCMEEeHHbIX U
MedUUUHCKUX rperapamos, rnpedycMompeHHoe 8 Hacmosiuem pasderie, rnpedocmasrisiemcs
J10boMmy npasumernibCmMeeHHOMY y4pex0eHuro unu obol mpemebel cmopoHe (YacmHoMy
nuuy)». B npunaTtom B 2009 rogy pewenun no geny Roma Drug vs. GlaxoSmithKline
BepxoBHbIn cyg PunmnnuH o6baBMN 3aKOHHLIM YaCTHBIN NapanienbHbiA UMIOPT
nekapcTBEHHbIX NpenapaTtos’s.

14 Pasgen 72.1 Kogekca ®ununnuH o6 nHtennektyansHow cobctBeHHocTu (3akoH Pecnybnuku Ne 8293)
(n3gaHue 2015 roga).
15 Roma Drug vs. GlaxoSmithKline G.R. No.149907, April 16, 2009. KpaTkoe onucaHue fena cM. BO BCTaBKe 2.
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99. B 3akoHogaTenbcTBe VIHOOHE3UN eCTb KOHKPETHOE NOSIOXeHWe, COornacHoO KOTOpoMy
UMMOpPT hapMaLeBTMHECKON NPOAYKLMN, OXPaHSEMOM NaTeHTOM, 0cBOOOXaaeTcs OT
YrONOBHOW U1 FPaX4aHCKOM OTBETCTBEHHOCTM NPU YCITOBUKN, YTO COOTBETCTBYIOLLNNI
hapmaueBTMYECKMI NPOAYKT Oblf 3aKOHHO BbINYLLEH Ha PbIHOK 3a NpeAenamMu CTpaHbl U
UMMOPTUPOBAH B COOTBETCTBMU C NONOXeHUsAMK 3akoHa 6, Tem He MeHee, HacKONbKO MOXHO
CyOM1Tb, B 3aKOHOAATENbCTBE HUYErO HE TOBOPUTCA O MONIMTUKE MCHEpNaHUs Npas B OTHOLLEHUN
NPOAYKLMU, OTHOCALLIEACS KO BCEM NPOYMM OTpaCHsiMm.

Bcmaeka 2. Roma Drug v GlaxoSmithKline, Philippines (2009)

3asseumernb, Roma Drug, sienisiemcsi oOHOU U3 wecmu MecmHbIX armek 8 nNpPosuHyuU
MamnaH2a, komopbie Nodeepasiucb CO8MECMHOMY 06bICKY, MPo8edeHHOMY
HauuoHanbHbIM 610p0o paccnedoesaHuli (NBl) u Bropo no kKOHMposio 3a NPodyKkmamu
numaHnus u nekapcmeamu (BFAD), 8 xo0e komopoz20o 6biiu 06HapyXeHbl U U3bSMmbl
pasnuyHbie npenapamsl Glaxo SmithKline, Hadnexauwum o6pa3om
3apeaucmpupoeaHHO20 U YNOJIHOMOYEeHHO20 MeCMHO20 ducmpubbromopa
npenapamos, us3bssmbix u3 amux anmek. NBI 3amem nodana uck npomue 3asieumerisi 8
c8s3u ¢ HapyweHueM cmambu 4 3akoHa Pecrniy6nuku Ne 8203, makxe uzeecmHo20 Kak
CneyuanbHbIl 3aKOH 0 60pbbe ¢ KoHMpagakmHbIMu npenapamamu (SLCD), e
KaHyesisiputo rnpokKypopa nposuHyuu lMamnaHea e CaH-PepHaHA0. 3aKOH 3anpeuwjaem
npoodaxy KoHmpagakmHbIxX rpenapamos, 8 MoM 4uciie «kHe3apeaucmpuposaHHbIX
UMIMOPMHbIX JIeKapCMeEeHHbIX npenapamose». TepMuH «He3ape2ucmpupo8aHHbIL»
O3Ha4Yaem omcymcmeue pe2ucmpayuu moeapHo20 3HaKa rnpenapama Ha umsi
¢usuyeckoeo unu ropuduyeckozo nuya e bropo no nameHmam, moeapHbIM 3HakaM U
nepedavye mexHosio2ul. N3bsimbie npenapamsi UOEHMUYHbI 10 COCMasy uUx aHajio2am,
3apeaucmpupoeaHHbIM Ha ®ununnuHax. [pu amom Hukakux o68uHeHuli 8 mMoM, Ymo
npenapamabl 6binu KakumM-nu60o ob6pa3om cehanbcughuyupoeaHsnl unu, No KpatHel mepe,
HenpaesusibHO MapKupoeaHbl, 8bIOBUHYMO He 6bI10. Ux onpedeneHue Kak
«KOHMpagakmHbix» 6bI/I0 OCHOBAHO UCKJIIOYUMENIbHO Ha MOM, Ymo OHU 6binu
uMnopmupoeaHsbl u3-3a pybexa u He npuobpemeHsbl y enadenbuya NnameHma unau
moeapHo20 3HakKa npenapama, 3ape2ucmpupo8aHHo20 Ha PununnuHax.

3asssumenb, Roma Drug, 8o epemsi npedsapumesibHO20 paccsiedo8aHusi OCropuJsl
KOHcmumyuyuoHHocmb SLCD, HO npoKypamypa nposuHyuu usdasia nocmaHoesieHue ¢
pekomeHOayuet, Ymobbl Pomeo Podpuezec, enadeney Roma Drug, 6bi1 068UHeH 8
HapyweHuu pa3dena 4 SLCD.

IMocne amozo Roma Drug nodana e BepxoeHbili cyd xo0amalicmeo o 3anpeme C
mpe6oeaHuem Kk RTC-Guagua Pampanga u npoKypopy npoeuHyuu rnpekpamumsa
OdanbHeliwee cydebHoe npecnedosaHue Podpuzeca, u npusHams pa3odensi 3(b)(3), 4 u 5
SLCD HeKOHCMUMYUUOHHbIMU.

Omeeyasi Ha 8onpPoc 0 Mom, siesissemcsi Jiu ymeepxdeHue Roma Drug npasusibHbIM,
BepxoeHblit cyd cocnancs Ha pa3den 7 3akoHa Pecnybnuku Ne 9502 o nonpaekax K
pasdeny 72 Kodekca 06 UC, coenacHo KOmopoMy 3aKOH OOHO3Ha4YHO npedocmaesisiem
mpembumMm sluyam npaso UMNopMmMuposams sieKapcmeeHHbIe U MeOUYUHCKUe
npenapamabl, NameHmMbl Ha KOmopbie 6binu 3apeaucmpupoeaHbl Ha PununnuHax
enadenbyem npodykma.

Omeeyasi Ha eornPoOc 0 MOM, omMeHsiem Jiu uMnauyumHo 3akoH Pecny6nuku Ne 9502
nosioxxeHusi SLCD, 8 coomeemcmeuu ¢ KomopbiMu ucmuy 6bin1u npedbsieIeHbl
yaosioeHble o6euHeHusi, Cy0d 3aseun:

116 Cratbsa 167(a) 3akoHa Pecnybnukm MHaoHeaunsi Ne 13 2016 roga o naTeHTax.
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«Bo3moxxHo, 8 3akoHe Pecrnybnuku Ne 9502 He codepxxumcsi npsiMoli OMMeHbI
Kakoz20-11u60 nonoxeHus1 SLCD. Tem He MeHee o4egUOHO, YMO makum obpazom
npedycmompeHHasi SLCD knaccughukayusi «<Hezape2ucmpupo8aHHbIX UMIMTOPMHbLIX
npenapamoe» Kak «kkoHmpaghakmHbIx npernapamos» U coomeemcmeyrouwue
y20Js108Hble HaKa3aHUsl MOJIHOCMbIO npomueopevyam 3akoHy Pecny6nuku Ne 9502,
MocKosbKy nocsiedHull, 6e3 cOMHeHus1, npedocmassisiem mpembuM CMOPOHaM
(4acmHbIM nuyam) 6e3ycrioeHoe npaeo Ha UMMNOPM UJlu UHOE UcroJsib308aHue
makux npenapamos. B mex cny4asx, ko20a 3aKOH, MPUHAMbIU Mo30Hee, KakK 8
daHHoM cny4yae 3akoH Pecny6nuku Ne 9502, yemko yka3bieaem Ha HaMmepeHue
3aKkoHoOamesiss OmMeHUMb paHee MPUHSMbIU 3aKOH M0 coomeemcmeyruemMy
eornpocy, 0aHHOe HaMepeHue O0JKHO 6bImb peaslu308aHoO».

BepxoeHbil cyd ¢hakmuyecku OeKpuMuHanu3upoears napasnesbHbil uMnopm
JlekapcmeeHHbIX fnpenapamoe YacmHbIMu uyamu. B xode ob6cyxO0eHusi BepxoeHbIl
cyd ommemuri, 4mo, ecsiu 661 OH HanPsIMyr CMOJIKHYJICS C HE06X0OUMOCMbIO PeweHUs!
gornpoca 0 KOHCMuUMyyUuoOHHOCMU OcrapusaemMbix nosioxeHul CrneyuasibHO20 3aKOHa O
6opbb6e c KOHMpaghakmHbIMU npenapamamu, Mo o4eeudHO, Ymo OH, Mo KpaliHell Mepe,
rnocmasusn 661 N10d coMHeHUe 060CHOBaHHOCMb aMuUX MoJsIoXeHul. «Bydy4u 3aKkoHoM,
npu3eaHHbIM MOMO2amb crnacamab XU3Hu, CneyuanbHbIl 3aKOH 0 60pb6e ¢
KOHmMpaghakmHbIMU npenapamamu rnokasasn cebst 6eccepdeyHbIM U 6e30yWHbLIM
obpa3yukomMm 3akoHoOamesibcmea», — 3aseuJi cyo.

Hanee cyd dobaeun:

«OH nuwaem ¢hununnuHyee 803MOXHOCMU 8bI6pamb MeHee Aopo20oli pexxumMm 3abomabi O
ceoeM 300po8be, OMKa3bleasli UM 8 peasibHOM u 6e3onacHoM criocobe npuobpemeHust
Jlekapcme no 6osee HU3Koll yeHe, a NTo006Hasi MOmueupo8Ka Nycmb U He 8bl38aHa
CPOYHbIMU 06CcmosimesnibcmeamMu, HO Haxo0uUmMCcsi MOJIHOCMbIO 8 PaMKax
KOHCMuUmMyyuoHHO OXpaHseMo20 1o8edeHUsI».

100. 'vbpuaHoro noaxoda Takke npuagepxmsaetca CuHranyp, rae, Kak npasuno,
NPUMEHSIETCA MeXayHapoAHOe UcyepnaHme naTeHTHbIX npae'!’; ogHako 3akoH He paspeluaeT
MMMOPT 3anaTeHTOBaHHOW bapMaueBTUYECKON NpoayKunn, ecnu: (i) oHa paHee He
npoaasarnacb unun He pacnpocTtpaHsanacek B CuHranype nateHtoobnagarenem unv ero
nvueHsmaTom'"8; (i) MMNOPT NpoAyKUUM MMNOPTEPOM NpUBEAET K TOMY, YTO OHa byaeT
pacnpoCTpaHATLCS B HAapYLLEeHWe AoroBopa Mexay Bnagenbuem nateHTa v nobbiM nmuom,
Nony4MBLLMM NULEH3MIO BNagenbLa naTeHTa Ha pacnpocTpaHeHne NpoayKLummn 3a npegenamu
CuHranypa; u (iii) nmnopTtep obnagaet akTUYECKUMUN UITN KOHCTPYKTUBHBIMU 3HAHUSIMU O
(hakTtax, ynomsiHyTbIx B nyHkTe (ii)'°.

101. HepasHue nonpasBku K NOSTIOXKEHUAM, perynupyowmnm ncyepnaHme npas B Poccuickon
denepauun, NPUBENN K U3BMEHEHWNIO HALIMOHANBLHOMO PeXUMa NcYeprnaHns Ha CMelliaHHbIn. B
yacTtHocTun, 22 mapTta 2022 roga npaBuTenbcTBO Poccuinckon ®eagepaumm nsgano
NOCTaHOBIIEHNE, KOTOPbIV paspeLunsio NpaBUTENbLCTBY ONpeaensaTh nepeyeHs TOBapoB, B
OTHOLLEHUN KOTOPbIX MONOXEHUS, B YaCTHOCTW, NoANyHKTa 6 ctaTbn 1359 rpaxxgaHckoro
kopekca Poccuiickon denepaumm, He 6yayT npumeHaTbesa 20121, 19 anpens 2022 roga

"7 Cratba 66(2)(g) 3akoHa CuHranypa o nateHTax (rnaea 221) (nepecMoTpeHHoe usganve 2005 ¢ nonpaskamu,
BHECEHHbIMY B Hero 3akoHoM o BepxoBHom cyae (monpaskoit) 2019 roga).

18 Tam xe, ctatbsa 66(3)(a).

119 Tam xe, ctatbu 66(3)(b) u (c).

120 TekcT nocTaHoBeHMs cM. no cebinke: http://publication.pravo.gov.ru/Document/View/0001202203300003.

121 B ctatbe 1359(6) roBoputcsi: «He aBnsoTCA HapyLLEHWEM UCKITIOYUTENBHOrO NpaBsa Ha n3obpeTeHue,
nonesHyo MOAerNb UMW NPOMbILLIEHHBIM obpa3sel; [...] 6) BBO3 Ha TeppuTopuio Poccuiickon ®egepaumu,
npuMeHeHve, NpeanoxeHne o Npodaxe, Npofaxa, MHoe BBeAeHWe B rpaaaHCckuin 06opoT nnm xpaHeHue
AN 3TUX Lenen npogykta, B KOTOPOM UCMONb30BaHbl M306peTeHne unu nonesHas Mogens, NMMbo n3genvs, B
KOTOPOM MCNOMb30BaH NPOMbILLMEHHbIN 06pa3sel, ecnv 3TOT NPOAYKT UK 3TO U3denue paHee Obinu BBEAEHbI
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npukasomMm Ne 1532 MuHucTepcTBa NPOMBILLIEHHOCTU 1 ToproBnn P® Takon nepeyeHb 6bin
yTBEPXAEH'??. B nepeyeHb BXOAUT LLUMPOKUIA aCCOPTUMEHT TOBaApPOB, B TOM YMCIe KOCMETUKA U
napgromepmns, xummuyeckas Nnpoaykuud, ogexaa, obysb, aBTOMOOUNN, KOMMNBIOTEPHOE U
TenekoMMyHuKaunoHHoe obopyaoBaHue, ObIToBasa TexHMKa, mebenb v urpylikn. B
COOTBETCTBMM C NPUKa30oM, NOANYHKT 6 ctaTbn 1359 rpaxgaHckoro kogekca PP He OygeTt
NPUMEHATLCS B OTHOLLEHUN TOBAPOB, BKITOYEHHbIX B NepeYeHb, eCrnini OHM OblNn 3aKOHHO
BBeAEeHbl B 060pOT Bragenbsuamu npaB UHTENNEKTyanbHOM CO6CTBEHHOCTU B APYrnX
ctpaHax'?. 21 uioHsa 2022 roga BbllLeyka3aHHble MONpaBKku Obiny ONOMHEHbI 3aKOHOM, B
KOTOPOM rOBOPUTCS, YTO HE SBMSIETCS HApyLLEHMEM UCMNOSb30BaHME, B YaCTHOCTU, pe3yNbTaToB
UHTENNeKTyanbHOM AeaTenbHOCTU, BbipaXXeHHbIX B ToBapax (rpynnax ToBapoB), nepeyeHb
KOTOpPbIX YCTaHaBNMBaETCHA B COOTBETCTBUM C BbllLeyKa3aHHbIM Npuka3omM'?4. Takum oGpasom,
N3 BHECEHUS 9TMX MOMPaBOK MOXHO cAenaTh BbIBOL O TOM, YTO B OTHOLLEHMM TOBapPOB,
BKMIOYEHHbIX B nepeyveHb, B Poccuinckon ®egepaunm npyuMeHaeTcs MexayHapogHoe
ucyepnaHue npas, B TO BpeMS Kak B OTHOLUEHUN OPYrMX TOBApOB, He BKIMIOYEHHbIX B NepeYeHb,
No-nNpexHeMy NPUMEHSIETCS HALMOHAarbHOE UcYepnaHue.

102. B lWBenuapum Takke NpMMeHsItoTCA rmbpuaHbie npasuina B OTHOLLEHUN ucyepnaHus
naTeHTHbIX NpaB. B npuHuMne, ToBapsbl, BbiNyLEHHbIE HA PbIHOK B LUBenuapumn nnu EQ3
nateHToobnagaTenem unu c ero cornacus, MoryT 6biTb MUMNOPTUPOBAaHbI, NCMOMBb30BaHbI NN
nepenpoaHbl Ha KoMMep4Yeckol ocHoBe B LLBeliLapum (permoHansHoe ncyepnaHme)'?s.
OpHako ecnu oxpaHsieMbli NaTeHTOM ToBap Oblif BbiMyLLEH HA PbIHOK B CTPaHe, He BXOAALLEN B
E33, naTeHTOOGNagarenem unm ¢ ero cornacusi, a Takke ecriv naTeHTHas oxpaHa
PYHKLMOHamNbHbIX XapakTepUCTUK ToBapa MMeEeT NULLIb BTOPOCTENEHHOE 3HaYeHne, To ToBap
MOXeT ObITb BBE3EH Ha LUBENLLAPCKUIA PbIHOK (MexXayHapoaHoe ucyepnanume)'?. B nononHeHue
K 3TOMY, €Cnu LieHa Ha ToBapbl, OXpaHseMble nateHTamu B LLBenuapum nnu B cTpaHe, B
KOTOPOW OHW BbIMYLLEHbI HA PbIHOK, YCTAaHOBMEHA rocy4apCTBOM, Hanpumep, Ha nekapcTaa,
TOoBapbl MOryT ObITb BBE3€eHbI B LLIBenuapuio ToNbKO ¢ cornacusa nateHToobnagarens
(HaumoHanbHoe ncyepnaxue)'?’. Kpome Toro, B LLiBenuaputo ns-3a pybexa moryT 6biTb
BBE3eHbl 3anaTeHToBaHHble CpeAcTBa CeNbCKOXO3ANCTBEHHOrO NPON3BOACTBA U

B rpaxkgaHckuin o6opoT Ha TeppuTopun Poccuiickon degepaumm nateHToobnagarenem unu HbIM JMLOM C
paspeLlueHus nateHToobnagarens nubo 6e3 ero paspeLleHmns, HO NMPK YCNOBKM, YTO Takoe BBeAEHUE B
rpaxxgaHckuii 060poT BbINo OCYLLECTBIEHO NPaBOMEPHO B Cry4asix, yCTaHOBMNEHHbIX HacToAwmnm Kogekcomy.

122 TekcT npukasa Ne 1532 MOXHO HalTK B MPUITOXKEHWUM K HACTOSALLEMY OKYMEHTY.

123 MOoXHO OTMEeTUTbL OfIHY 0COBEHHOCTL (hOPMYIIMPOBKN NpUKasa: OH He orpaHU4MBaeT npasa
WHTENNEKTyanbHON COGCTBEHHOCTU B OTHOLLEHUW NapanfenbHOro MMNopTa, Ho Npu 3TOM UCKINoYaeT
npuMeHeHne nucyepnaHms npae. B GykBanbHOM CMbICIE 3TO O3HAYAET, YTO 3awuTa OT NaparnfenbHOro
MMnopTa, KOTOPOW Tenepb Nonb3yTcs Bnagensupl npae VIC, He ocnabena, a ctana cunbHee. OgHako npu
3TOM Lenb NpuKasa cocTosna B TOM, YToObl BBECTU MeXAyHapOAHOE uc4epnaHvie npas B OTHOLLEHWM
nepeyYncreHHbIX TOBApOB.

124 TeKkcT 3akoHa ¢ BBEAEHHbLIMU MOMNpaBkaMy MOXHO HalWTu No ccbinke: https://sozd.duma.gov.ru/bill/127049-8.
Kpome Toro, B 3aKOHe pasbsCHAETCH, YTO «He SIBNSETCS HapyLlleHveM [...] ncnone3oBaHue [...] cpeacTts
WHAMBUAYaNU3aunm, KOTOpbIMY Takue ToBapbl MapKMpoBaHbI».

125 Cratbsi 9a 1 PepepanbHoro 3akoHa LUBenuapum o nateHTax Ha n3obpeteHus oT 25 noHa 1954 roga.

126 Mo ymonyaHuio cunTaeTcs, YTO NaTEHTHAs OXpaHa UMEET BTOPOCTENEHHOE 3HAa4YEHNE, ECINU TONBLKO
nateHTooGnagartens He NPegoCcTaBUT JOCTOBEPHLIE foKa3aTenscTBa obpaTtHoro. CM. cTatbio 9a 4
degepanbHOro 3akoHa 0 nateHTax Ha nsobpeteHus ot 25 uioHs 1954 roga.

127 Tam xe, ctatbs 9a 5. CMm. Takke oTeeT LLBeliLapmm Ha BONPOCHMK.
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CEeNbCKOX03ANCTBEHHOE KanuTtanbHoe OGOpy,D,OBaHVIe, TaKoe KaK TPpaKTopbl N MALUUHbI
(MexayHapoaHoe ucyepnaHnmve npas) 28129,

PasnunyHble npasuiia nc4yepnaHn4 rnpae B onpeanerneHHbIX obcTosiTenbCcTBax

103. B HekoTOpbIX CTpaHax NpaBuiia ncyepnaHus npaB 3aBUCAT OT KOHKPETHbIX
obctodatenbcTB. Tak, Hanpumep, obLiee NonoxeHne 0b ncuepnaHMm Npae B 3aKOHOL4ATENBCTBE
OmaHa cBuaeTenbCcTByeT 0 TOM, YTO B CTpaHe NPUMEHSIETCS HaLMOHAaNbHbIN PeXnM
ncyepnaHua 0, OgHako MUHUCTP MMeeT NpaBo, ex officio nnu no npocbce nbo
3aMHTEPEeCOBaHHON CTOPOHbI, 06BABUTL NAaTEHTHbIE NpaBa UCYeprnaHHbIMU U, COOTBETCTBEHHO,
paspeLlunTb APYrMM UMNOPTUPOBaTL 3anaTeHToBaHHOE U3Zienue ¢ Apyron TeppuTopun, Koraa
3TO u3genue: He uMmeetcsa Ha TeppuTopun OmaHa unu nmeetcsa Ha Tepputopun OmaHa ¢
HepasyMHO HU3KMMM CTaHAapTaMu Ka4yecTBa UMK B KONMYECTBE, HE AOCTAaTOYHOM AJ1si
Y[AOBNETBOPEHNSI MECTHOIO cnpoca, NMbo no ueHam, kotTopble MUHUCTEPCTBO cunTaeT
HernpaBOMEPHbLIMU; U MO NGO MHOW NPUYNHE NYGIMYHOTO MHTEpeca, BKIoYas
HarnpaBfeHHYH NPOTUB KOHKYPEHLMN NPakTMKy. Takon nopsaok npumeHsieTcs, ecnu: (i)
nsgenve 6bIno 3anyLleHo B KOMMEPYECK/e KaHarbl Ha TEPPUTOPUM, C KOTOPOK OHO ByaeT
MMNOPTUPOBAHO NaTeHTooGnaaaTenemM unu ¢ ero cornacus; u (i) naTeHT Ha usgenue unu
cnocob ero Npom3BoACTBa AENCTBYET HA TEPPUTOPUM, C KOTOPOW usgenue dyaet
MMNOPTUPOBAHO, U NPUHAANEXUT TOMY Xe NuLy, KOTopoe BnageeT nateHTom B OmaHe, unm
nvuy, Haxoaswemycs nog ero koHTponem ™', MunucTp, ex officio unn no npock6e
naTeHToobnagaTens, aHHynMpyeT paspeLleHre, ECNN UMMNOPTEP HE AOCTUraeT TON Lenw,
KOTOpoW GblNo 060CHOBAHO peLleHne MUHUCTpa. MoMUMO 3TOro, ecrnv yCroBusi, Bbi3BaBLLNE
pelleHre MUHUCTPa cunTaTb NpaBa Ha NaTeHT Uc4YepnaHHbIMK, MPEKPaTUN CyLLLEeCTBOBATD,
MUHUCTP MOXET aHHYNMpoBaTb paspeLleHme Npu YCNoBMK, YTO 3aKOHHbIE MHTEPECHI
nMnopTepa NpUHMMaloTCcs BO BHUMaHue 32,

104. 3akoH 06 C PyaHabl cogepXmnt aHanormyHoe nonoxeHune, B npuHumne
npegycmMaTpuBatoLLee NpMMEHEHNe HaLMOHaNbHOro ncHepnaHns NaTeHTHbIX NpaB, 04HAKO
Jaroliee NnpaBo MUHUCTPY BblaaBaTb paspeLleHne Ha BBO3 3anaTeHTOBaHHOMo U3aenus ¢
OPYrov TeppuTopumn B TEX e 06CToSATEeNbCTBAX, YTO MPMMEHSAIOTCS B 3aKOHOA4ATENbCTBE
OwmaHa (cM. Bbiwe) '3,

105. OpHako, k npumepy, B AHOOppE Npaea, NpeaocTaBnsieMble NaTEHTOM, He
pacnpoCcTpaHATCA Ha AENCTBUSA B OTHOLLEHUN 3aLUULLIEHHON NPOAYKLUMM NOCre Toro, Kak aTa
npoAaykums 6bina BbinyLleHa naTeHToobnagatenemM unm ¢ ero NPSIMOro Cornacusi Ha PbIHOK
KHskectBa AHgoppa nnv nobon Apyron Tepputopumn, «ykasaHHOW B COrnalleHumsix
npaBUTENbCTBA B CUNY KPUTEPUS B3AaUMHOCTU» 134,

128 B cratbe 27b 3akoHa o cenbckom xo3ssinctae (910.1) rosoputcs: «! Ecnv nateHToobnagartens BBOAMUT B

X03sIiCTBEHHBIN 060poT B LUBelLapum unm 3a pyGexxom cpefcTBa NPOM3BOACTBA UM CEMbCKOXO3SINCTBEHHbIE
KanuTarnbHble TOBapkl, NGO cornallaeTcs Ha WX BBeAeHUe B XO35ICTBEHHbI 060pOT, Takue CpeacTBa
Npou3BOACTBA UM TOBapbl MOFYT BbITb MMMNOPTUPOBaHbI, MPOAAHBLI U UCTIONb30BaHbI B KOMMEPYECKMX LIENSIX.
2 Mop cenbCKOXO3ANCTBEHHLIMU KanuTasibHLIMW TOBapaMu NMOHMMAKTCH UHBECTULMOHHbIE TOBapbI, Tak1e Kak
TPaKTOpbI, MaLUMHbI, UHCTPYMEHTbI U YCTAHOBKM, & TakKe UX KOMIMOHEHTbI, KOTOpbIE NpeAHa3HayeHbl
NPevMyLLECTBEHHO AN UCNIONb30BaHUS B CEMbCKOM XO3SUCTBEY.

129 HakoHeu, B cTatbe 9a 3 denepanbHOro 3akoHa 0 naTteHTax MMeeTCst KOHKPETHOE MOMoXeHne 06 ncHepnaHum,
[ENCTBYIOLLEE B OTHOLLEHWW PaCNpPOCTPaHEHNS! BUONOTMYECKUX MATEPUANOB C LIEMbIO UX UCMONb30BaHMS
dhepmepamu B cernibCkoM X03aicTBe (CM. cTaTbio 9a 3 defepanbHOro 3akoHa o0 NaTeHTax).

130 Cratbs 11(4)(A) 3akoHa 06 uHTennekTyanbHon cobctBeHHocT OMaHa (yTBepxaeH Koponesckum ykasom Ne

67/2008).

131 Tam xe, ctatbs 11(5).

182 Tam xe, ctatbs 11(6).

133 Cratbs 40 3akoHa Ne 31/2009 PyaHabl 0 3alumTe UHTENNeKTyansHon co6cTBeHHOCTM oT 26/10/2009.

134 CraTbsa 33(1)(a) 3akoHa 26/2014 AHgoppsbl 0 nateHTax ot 30 oktabps 2014 roaa.
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5. HesicHasa nonmtmnka ncyepnaHmga NnaTeHTHbIX NpaB

106. B HekoTOpbIX CTpaHax BUA ncdHepnaHusi npaB HEsSICEH, MOCKOSbKY B COOTBETCTBYHOLLNX
NONOXEHUAX 3aKOHOOATENbCTBA HE YKa3aHO MeCTO, B KOTOPOM McHepnaHue npas BCTynaeT B
OencTBue, a cynebHble pelleHnss OTHOCUTENBHO TONMKOBAHWS STOrO NpaBuna eLle He
npuHaTLI '35, Hanpumep, B ctaTtbe 86(1)(iv) 3akoHa LUpu-JTlaHkn 06 nHTEennekTyansHom
COBCTBEHHOCTM FOBOPUTCA, YTO NpaBa COOCTBEHHUKOB He pacripocmpaHstomcsi Ha delicmeus 8
omHoweHuu u3denud, Komopble bbIIu 8bINyUWEHbl Ha PbIHOK erladesibueM nameHma usnu
rpousgodumerneM o uyeH3uu», 6e3 ykasaHus Toro, Kako MMEHHO PbIHOK MMeeTCs B BUAY,
HaUMoHanbHbIN 1Ny no6on 8. AHanormyHbiM 06pa3omM, COOTBETCTBYHOLLEE NONOXKEHNE 3aKOHa
Y36eKkncTaHa rnacur, YTo «Ucrosib3o8aHue cpedcmes, COCmosuux u3 06bLekmos
MPOMbIWIEHHOU cObcmeeHHOCMU, OXpaHsIeMbIX nameHmamu, ecrnu amu cpedcmea fe2asbHoO
g8eedeHbl 8 2paxdaHcKkul 06opomy», He NpU3HaeTca HapyLleHnem npas. BmecTte ¢ Tem B
OTHOLLEHUN (bpasbl «BBEAEHME B rPaXXAaHCKMN 060pOT» HUKAKUX LONONHUTENBbHbIX
pa3bsACHEeHW He HanaeHo %7,

107. AHanormyHbiv obpasom B KOxxHon Adpuke, xoTa pasgen 45(2) 3akoHa o nateHTax '3
npu3HaeT JOKTPUHY UCYepnaHusa npas, HeoNpeaeneHHOCTb OCTAeTCA B OTHOLLEHUN TOrO,
NPUMEHSIETCS N OHA Ha HaUMOHaNbHOM UMK MeXayHapoaHOM ypoBHe 3%, B 3akoHe nuLb
npegycMmatpusaetcs obLiee npasuno: «PacnopsixeHue 3anateHTOBaHHbIM NPeaAMeTOM CaMuUM
nateHToobnagatenem unu ot ero UMeHn HasHa4YeHHbIM UM obragaTenem nuueHsun gaet
nokynaTento, C y4eToM Apyrnx npas, NpaBo UCMONb30BaTb 3TOT NpeaMeT, npeanaratb
pacnopsiaMTbCa UM U pacnopsxaTtbes UM». [pyrum cOOTBETCTBYIOLUM NPaBOBbIM JOKYMEHTOM
B KOxxHoM Adppumke aBnsieTcs 3akoH 0 KOHTpore 3a MeaukaMeHTaMu U CMEeXHbIMU BELLLECTBaMMU,
KOTOPbI YNOMHOMOYMBAET MUHUCTPA NpU onpeaeneHHbIX 06CToATENBCTBaX NpeanvcbiBaTh
ycroBsusi Ansi NOCTaBoOK 6onee JOCTYNHbIX NEKapcTB, C TeM YTOObI 3aWMTUTEL 300POBbE
HaceneHusi, U, B YaCTHOCTU, KHECMOMPS Ha 8ce, Ymo rpomugopeyum fnosfoxeHUssM 3akoHa o
nameHmax [...J, ycmaHogums, 4Ymo rpasa Ha rirobol MedukameHm & coomeemcmauu ¢
nameHmom, ebi0aHHbIM 8 Pecnybriuke, He pacripocmpaHstomcesi Ha 0elicmeusi 8 OMHOWeHUU
mako2o medukameHma, Komopaili bbis1 8biMyWeH Ha PbIHOK ariadenbuem MedukameHma umnu ¢
e20 coenacusi» 9, 3To nonoxeHue, B OTCYTCTBUE KaKNUX-NINOO aBTOPUTETHBIX YKasaHWUA, Takke
He JaeT YeTKOro NpeAcTaBrieHns O reorpacrMy4eckoM OrpaHNYEHUN CrioBa «PbIHOK» U,

135 K aTum cTpaHam oTHocsATcs: Amxup, Manainsusi, MoHronus, MaHama, KOxHaa Adpuka, LWpwu-JlaHka, Yranaa,
YkpavHa n Y36ekncTaH.

136 Cwm. Tarke otBeT LUpwn-JlaHkn Ha BONPOCHUK, B KOTOPOM FOBOPUTCS, YTO NpaBuio 06 ucdepnaHmm B 3Tom
CTpaHe He onpeaerneHo.

137 Cratbs 12 3akoHa Pecnybnuku Y3beknctaH Ne 1062-XI1 ot 6 mas 1994 roaa 06 n3obpeTeHnsx, NonesHbix
MoZensiX U NPOMbILLNEHHbIX 06pa3uax (C nonpaBkamMu, BHECEHHBIMU B COOTBETCTBMU C 3akoHOM Pecnybnuku
Y36ekuctaH Ne ZRU-446 ot 14 ceHTsbpsa 2017 roga).

138 Pasgen 4569A (21) 3akoHa o nateHTax 1978 roga (3akoH Ne 57 1978 roga ¢ nonpaBkamun, BHECEHHbLIMY B

Hero B cooTBeTCcTBMU ¢ 3akoHOM 0 nateHTax 2002 roga). CMm. Takke ctaTblo 18.2.1 3akoHa o0 naTeHTax

Mouronum ot 25 noHs 1993 roaa.

Cwm. npepactasnexmne HOxHon Adpukn k SCP/27 no ccbinke:

https://www.wipo.int/scp/en/meetings/session_27/comments_received.html.

140 Pasnen 15C 3akoHa 0 KOHTpOre Hag MeavkamMeHTaMu U CMEXHbIMM BelllecTBaMm oT 1965 roga (3akoH Ne 101

1965 roga ¢ BHECEHHbIMU B HErO Nnornpaskamu).
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crnefoBaTenibHO, O TOM, MOXHO 1M 0GOCHOBAHHO OCYLLECTBISAThL NapasnenbHbli UMIopT
nekapct'41:142,

108. B Pecny6nuke Kopesi BepxoBHblli cya B peweHun ot 31 aHeapsa 2019 roaa ™2 npmsHan
NPUHLUMN ncdepnaHns npae, 3asaBuB: « Ecriu obriadamens nameHma Ha u3obpemeHue
npodykma unu rnoslyd4amerib NUYEH3UU [...] Ha ucrnosib3oe8aHue nameHma 3akoHHO nepeodarl
3anameHmosaHHbIl npodykm, komopbil bbin npoussedeH 8 Kopee, uerb nameHmHo20 npasa
Ha rnepedasaemsil Mpodykm yxe docmuaHyma u, credogamersibHO, 3mo paso ucyeprnaHo.
Takum obpa3om, nameHmMHoe rnpaso He OKa3bigaem 6/1USHUSI Ha makue delicmeusi, Kak
ucnionb3o08aHue unu nepedaya npodykma nuyom, nepedarowum rnpaeso, Uniu yrnosTHOMOYEHHbLIM
nuyom [...J»'**. OpgHako HesicHo, pa3spelueH nu B Pecnybnuke Kopes napannenbHblii MMMNOPT,
NMOCKOMbKy NpeaLlecTByolwme peleHs BepxoBHOro cyaa no JaHHOMY BOMPOCY OTCYTCTBYIOT.

109. B psige gpyrux CTpaH U Ha O4HON TEPPUTOPUMN NO3ULUS MO MCHEPMaHNIO He sicHa,
NMOCKOJTbKY COOTBETCTBYIOLLME 3aKOHbI O MaTeHTax, cyad No nMmerLlencs nHgpopmMaumm, NpocTo
He npeaycMaTpuUBatoT Takoro UCKIMIOYEHUSI U3 UCKITOYMTENbHbIX NpaB 5.

5.B WcuepnaHue npu ycnoBuUM coXpaHeHuUsi NpaB

110. B HekoTOpbIX CTpaHax BONPOC 06 ncyepnaHnm KOHKPETHO HE paccMaTpMBaeTCs B
CTaTyTHOM npase, a peLuaeTcs Npu NOMOLLM NpeueneHTHoro npasa. B yacTtHocTu, aTo
kacaetcs Asctpanun, KaHagel, HoBon 3enangun, AnoHuu, Pecnybnukmn Kopesa n CoeanHeHHbIX
LWtaTtoB AmMepukun. Takum ob6pasom, rpaHuLbl AEUCTBUN, KOTOPbIE 3aKOHHbIE 0bnagarenu
npoaaBaemMon NPOoAYKUMM MOTYT OCYLLIECTBIATb, HE HapyLLas NaTeHTHbIX Npas, B TOM Yucne
BOMPOC O TOM, SAABMSIETCA NN HAPYLLUEHNEM NATEHTHbIX NpaB NapannenbHbii UMNopT, B
nepeyncrieHHbIX CTpaHax ycTaHaBnmBaroTcs cyaebHbiMu peweHnamu. Kak npaBuno, B 3TUX
CTpaHax nNpu 3aKOHHOW NpoAaxke 3anaTeHTOBaHHbIX N34eNUi NpaBo COBCTBEHHOCTM Ha HUX
nepegaeTcs NokynaTento, KOTopbIv, B NpUHLMNE, UMEET NpaBo AenaTtb C HUM BCe, YTO XOYeT,
He onacasiCb HapyLUeHUs NaTeHTHbIX NpaB: 3TO NPOUCXOAUT KakK pesynbTaT NpuMeHeHus nmbo
[OOKTPVHbI NoapasyMeBaeMon NULUEH3nn, NMbo npuHumna ncyepnanns 6. Tem He meHee,

141 B aToi1 cBA3W, B cCOOTBETCTBUM C nonuTukon KOxHon Adpukn B obnactm UC, y3koe TonkoBaHue pasgena
45(2) 3akoHa 0 naTeHTax MOXeT NOoTeHUManbHO NPMBECTU K BO3HWKHOBEHMIO Npobnem npu ocyLecTBNeHnn
napannensHoro umnopTta. Takum obpasom, B NONUTUKE OTMEeYaeTcs HeOOXOAUMOCTb YyTOYHEHMS B 3akoHe O
naTeHTax Toro, YTo napannenbHbIi UMMIOPT NekapcTB B Nopsake, NpegycMOTpeHHOM 3aKOHOM O
MeanKameHTax, He ABMsAeTCs HapyLueHMeM paHee AeNCcTBOBaBLUEro 3akoHoaatenocTea. KabuHet MUHNCTPOB,
BbICLUMI NPaBUTENbCTBEHHbIN OpraH NPUHATUSA peLleHuin, NpuHan nonutuky B 2018 roay, u, cornacHo
ocuumanbHbIM UCTOYHMKaM, paboTa Mo ee OCYLLECTBEHWIO NPOAOmMKaeTCs. TeKCT MONUTUKM CM. MO CCbIfKe:
https://lwww.gov.za/sites/default/files/gcis_document/201808/ippolicy2018-phasei.pdf.

142 HekoTopble yyeHble yTBEPXKAAOT, YTO €CNN B 3aKOHE HET pa3bsiCHEHNS B OTHOLLEHWUM TOTO, YTO MOHUMAaeTCs
NoA, CIOBOM «PbIHOK», TO, Y4MTbIBas TePPMTOPUAnbHOCTb NAaTEHTOB, MOHMMAaTL €ro cregyeT Kak
HaumoHanbHbI pbiHOK. CMm., Hanp., C.M. Correa and J.I. Correa (2016), npumeu. 72 Bbiwe; Cm. Tarke Calboli,
I. (2022), Intellectual Property Exhaustion and Parallel Imports of Pharmaceuticals: A Comparative and Critical
Review (ncyepnaHue npas Ha dhapmaueBTMieckme npenapartbl U X napanfenbHbl UMAOPT: CPaBHUTENbHBLIN
n KpuTudeckuin aHanus). B: Correa, C.M., Hilty, R.M. (u3g.) Access to Medicines and Vaccines (goctyn kK
nekapcteam u BakuuHam). Springer, Cham. https://doi.org/10.1007/978-3-030-83114-1_2.

143 PeweHne BepxosHoro cyna Ne 2017Da289903 ot 31 siHeaps 2019 roaa.

144 Cm. Takke npegcraBneHue Pecnybnuku Kopest Kk SCP/34, rge oTMeyaeTcst, UTO 9TOT NPUMHLMI NPUMEHsieTcs

Takke K Cry4asM U3roToBrieHnst NPOAYKLMM Npy NOMOLLM 3anaTeHToBaHHOro cnocoba npounssoacTea B Kopee.

Cwm., HanpuMep, naTeHTHoe 3akoHogaTenscTBo AHronsl, AsepbangxaHa, Erunta n INlaocckon HapogHo-

HemokpaTtunyeckorn Pecnybnukm. Cm. otBeT NoHKOHra (Kutai) Ha BONpOCHUK.

CornacHo AOKTpVHe nogpasymeBaeMoin ULEH3nn, npruobpeTeHne 3anaTeHToBaHHOTo nsgenns 6es

orpaHuyeHuni nogpasyMeBaeT NpefocTaBneHne NoKynaTento nogpasymeBaemMon NMUEH3Mn Ha ero

ucnonb3oBaHne. XoTs ahdeKT AOKTPMHbBI MoApasyMeBaeMon NNLEH3NN U NCHEpNaHnsa OAMHAKOB, Nnexalune

B MX OCHOBE MPWHLMNbI, NO-BUAMMOMY, pa3nuyatoTcs: (i) MMUeH3npoBaHne OCHOBLIBAETCS Ha 4OFOBOPHOM

npase, Toraa kak JOKTpuHa 06 ncyepnaHum — Ha 3akoHogatenscTee 06 UC; (ii) B nuLeH3noHHoM Mogenu

naTeHToobnagaTenb CoxpaHsieT BCe CBOU UCKITIOUUTENbHbIE MPaBa B TeYEeHWe Cpoka AeNCTBUSI naTeHTa (T.e.

npaBa He Uc4e3aloT 1 He MCYEPMbIBAKOTCA NPY 3aKOHHOW NpoAae), B TO BPEMS Kak Npu UcHepnaHnm HUKaKknx

noanexawux UCNONHEHNIO NaTEeHTHbLIX NPaB MOCIe NPOAaXu ToBapa y Hero He octaetcd. Cwm., Hanp., United

145
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Takoe BrafieHue MoXeT GblTb MPEAMETOM OrpaHUYEHWNIA U YCIOBUIA B OTHOLLEHWN
NCMoNb30BaHUS 3aNaTeHTOBAHHOIO U3AEeNMs NOCne ero NpoAaxu creayrLwemMy nokynaTento no
pacnopsikeHuto naTeHToobnanatens'#’. 3a nocnegHee Bpems cydbl psaa cTpaH
paccmaTpumBanu Bornpoc 0 TOM, B YaCTHOCTU, JOJMKHO N BbINOSTHEHWE TaKUX 4OrOBOPHbIX
OrpaHUYeHNi, yCTaHOBIEHHBIX NaTeHTOOONaaaTeNnem B OTHOLLEHUM TOBapoB, o6ecneynBaThes
B paMKax McKa O HapyLUeHUW NaTeHTHbIX NpaBs, NM1BO e 3To ABNAETCA NPeaAMeTOM AOrOBOPHOIo
npaea’,

KaHaoa

111. B KaHage, XOTs TEPMUH «MCHepraHue naTeHTHOro npasa» He UCMNoNb3yeTcs cyaamu,
TPaKTOBKa McYepnaH1s NaTeHTHOro npasa no CyLecTBy 3KBMBANEHTHa HauWMOHanbHOMY
ncyepnaHuio, Npu 3ToM paspeLlaeTcs NPsIMO OrOBOPUTL Npasa, noanexalime CoOXpaHeHUo.
KaHapa npumeHsieT AOKTPUHY NOApa3yMeBaeMOoN NMLEH3NN, O3HAYaoLLYIO, YTO, Koraa
naTteHToobnagarene NpoaaeT 3anateHToBaHHOe nsgenve (unu nsgenune, cosgaHHoe npu
MOMOLLN 3anaTeHTOBaHHOro cnocoba NponsBoACTBa), MOKynaTenb NpuobpeTaeT NMLUEH3NIO Ha
Mcnonb3oBaHMe U NPOoAaxy 3TOro U34enus, U BCe ero nocregyowme nokynaTenu nony4vatoT
Takylo xe nuueHauno'“®. B nene Eli Lilly and Co v Novopharm Ltd (1998)'° BepxoBHbil1 cyq
KaHagbl nocTtaHOBUI, YTO ecnn naTeHToobnaaaTtenb NpoAaeT 3anaTeHTOBaHHbIM ToBap, OH
nepefaeT nNpaBo COOCTBEHHOCTM HA 3TOT TOBap NOKynaTesto, eCNn TONbKO COOTBETCTBYOLLME
npaea He 6yayT SIBHO 3ape3epBUpPOBaHbI MO AOroBOPY M AoBeAeHbl Ao nokynatens !, Ecnu
noKynaTesnb HapyLWT 3T OrpaHNYeHns, oH ByaeT HeCTU OTBETCTBEHHOCTb 3a HapyLueHue
naTeHTHbIX NpaB., a B pacrnopsbkeHnn nateHToobnagarens 6yayT cpeactsa NpaBoBON 3alMThl B
COOTBETCTBUW C NATEHTHLIM NpaBom %2,

Wire Ltd v Screen Repair Services Ltd [2000] UKHL 42. Cwm. Takke Olena Ivus, Patent Exhaustion in the
United States and Canada (uc4epnaxue nateHTHoro npaea B CLUA n Kanage), CIGI Papers No. 159 —
January 2018.

147 B HekoTOpbIX CTpaHax NnonoxeHue, paspellatllee nateHToobnagaTento yctaHaBnMBaTh JOFOBOPHbIE
OrpaHMYeHUst Ha NPOAYKT, BbITEKAET U3 NOMOXEHWUIA cornatleHuii o ceobogHom Toprosne (CCT), y4acTHUKamum
KOTOPbIX OHU ABRstoTCA. Hanpumep, B ctatbe 17.9.4. CCT mexay Asctpanuen u CLUA rosoputcs: «Kaxodas
cmopoHa npedycmMampuseaem, 4Ymo UCKI4YUmebHoe npaso nameHmoobnadamens He donyckamb
umriopma 3anameHmogaHH020 u3denus unu udenus, npou3eedeHHo20 nocpedcmeoM 3arnameHmo8aHHO20
npouecca, 6e3 coenacusi nameHmoobnadamerns He o2paHuYu8aemcs npodaxeul unu pacrpocmpaHeHUem
amoeo u3denus 3a npedenamu ee meppumopuu, rno kpatiHell mepe moeda, koeda nameHmoobnadamerib
ycmaHo8us1 02paHUYeHUsT Ha UMIopm nocpedcmeoM KOHmMpakma unu UHbiMU cpedcmeamuy. AHaNormMyYHbIM
o6pasom, ctatbs 15.9.4. CCT mexay Mapokko n CoegnHeHHbiMu LWTaTtamu Amepukn rmacut: «Kaxdas
cmopoHa npedycmMampugaem, 4mo UCK/TIoHUmerbHoe rpaso nameHmoobnadamernsi He 0ornyckamb
umriopma 3arnameHmoegaHH020 u3ddenus unu usdenus, npou3eedeHHo2o nocpedcmeom 3arnameHmo8aHHO20
npouecca, 6e3 coenacusi nameHmoobnadamernsi He o2paHuYu8aemcs npodaxeu unu pacrpocmpaHeHUem
amoeo u3denus 3a npedenamu ee meppumopuux». B CHOCKe K 3TOMY NOMOXEHUIO FOBOPUTCS, YTO «[a]
CmopoHa Moxem ogpaHu4umb NPUMEHeHUE Hacmosw,eao nyHKma criy4asmu, koeda nameHmoobnadamerib
ycmaHasnueaem o2paHu4eHusi Ha UMMopm nocpedcmeoM KOHmMpakma unu UHbIMU cpedcmeamuy.

148 CnepnyeT OTMETUTb, YTO, COrMacHO BOMPOCHUKY, pacnpocTpaHeHHoMY cpeaun ydacTtHukos IMKIM, B
OonbLUMHCTBE ApYrnx cTpaH (B OCHOBHOM B CTpaHax rpaxaaHcKoro npasa), nateHtoobnagatens He nmeeT
npaBa BBOAWTb OrpaHWYEHNsI HA BBO3 NN MHOE pacnpocTpaHeHve 3anaTeHTOBaHHOro NpoayKTa
nocpeacTBOM SIBHOTO YBEAOMIIEHMS HA NMPOAYKTE, KOTOPOE MOXET MOBMUSTL HA JOKTPUHY UCHepnaHus,
NPUMEHSIEMYIO B COOTBETCTBYIOLLUX cTpaHax. CM. OTBETHI Ha Bonpoc 62 BonpocHuka. OgHako 3TW OTBETHI
MOTYT ObITb HEAKTyanbHbIMW.

149 CM. Hanp. Signalisation de Montreal Inc. v. Services de Béton Universels Ltée (1992), 46 C.P.R. (3d) 199,
ctp. 208 (F.C.A.), roe roBoputcsa: «CornacHo TBepAO YCTaHOBMBLLENCA HOPME Npaea, NoKynaTesb,
npuobpeTtas y nateHToobnagaTens 3anaTteHTOBaHHOE M3genve, O4HOBPEMEHHO NpuobpeTaeT y Hero npaso
ncnonb3oBaTh 3TO M3Aenue 1 NpaBo NpoJaBaTb Ero BMECTE C TaKUM Xe «NPaBOM Ha UCMOMb30BaHNE»
apyromy nuuy. Ewe B 1871 rogy aTo npaBo ObIfIo OMMCaHO Kak «MULEH3NSI».

150 Eli Lilly & Co. v. Novopharm Ltd. [1998] 2 SCR 129.

151 JoBoapbl Cyna no geny Eli Lilly u Co v Novoparm Ltd.cm. BcTasky 3.

152 Olena lvus, Patent Exhaustion in the United States and Canada (ucyepnaHue nateHTHoro npaea B CLUA u

Kanage), CIGI Papers No. 159 — January 2018.
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Bcmaeka 3. Eli Lilly and Co v Novopharm Ltd (1998)

B amom dene BepxoeHbil cyd KaHadbl, 060CHO8bI8as1 02paHUYeHuUe nameHmMHbIX Npae,
cocaJicsi Ha 2ocy0apcmeeHHYHo NMoJiumuky. B nucbMeHHOM pa3bsiCHeHuu 01151 cyda
cyObst SIkobyy4u (lacobucci) npoyumupoean c paspeuweHusi PedepasibHO20
anennsiyUOHHO20 cyOa criedyroujue ebiOePXXKU u3 e2o peweHusi no deny Eli Lilly and Co
v. Apotex Inc (1996):

«Ecnu namenmoo6nadamens npodaem 3anameHmoeaHHbIU npedMem, KomopbiU
OH npous3ees, oH nepedaem enadeHue 3MumM npedmMemom rMoKynameJsiro. 3mo
03Hayaem, 4Ymo omHbiHe nameHmMoobnadamens 6os1ee He ob6s1adaem 8
omHoweHUU 3amo20 npedmema HUKaKuUMU npasamu, nepeweowumu menepb K
rMnoKynameJsiro, KOMopbili 8 Ka4yecmee HO8020 esladesibya umMeem UCK/IHOYUMesIbHoe
npaeo obs1adame UM, UCMO/Ib308aMb €20, M0JIb308aMbCSI UM, YHUYMOXamb Uunu
omyyx0amb e20. U3 amozo cnedyem, 4ymo, npodaeasi 3anameHmMo8aHHbIl
npedmem, KOmopbIl OH npou3ees, nameHmoobnadamesib 8 OMHOWeHUU 0aHHO20
npedmema nodpa3ymeeaemMbiM 06pa3oM omka3bieaemcs [...] om
npedycMompeHHO20 NameHMmMoM C80€20 UCK/TI04YUmesibHO20 npaea Ha
ucnonb3oeaHue u nNpodaxy uzobpemeHusi. loamomy nocne npodaxu Nokynamesb
Moxem Oeslamb € 3anameHmMoeaHHbIM NMpedMemomM ece, 4mo emy
3abnazopaccydumcsi, He onacasiCb HapyweHusi nameHma e2o npodaesya» .

CyObs 5Ikob6y4y4u Oanee 3aseun:

“l...] Ecnu e nuueH3uu Ha ucnoJsib308aHue 3anameHmMo8aHHO20 npedmMema He
yKa3aHo UHO20, nosiy4amersb JIU4EH3Uuu, makum obpa3om, Moxxem rnepedamsb
rnoKynamesisiM rpaeo ucnosib3oeams usu nepernpodasams ripedmem, He onacasicb
HapyweHusi nameHma. Kpome moeo, s1ro6oe oepaHuYyeHuUe, Hasl0XXeHHOoe Ha
obs1adamens nuyeH3UU, KOMOopPoe Npu3eaHo Moe8sIuUsiMmb Ha rnpasa nocriedyruux
nokynameneu, 0/KHO 6bIMb YeMKO U HeO8YCMbICIIEHHO 8bIPaXe€HO;
o2paHu4dumersibHble yCJ/108Usl, Ha/ll0OXXeHHbIe nameHmoobnadamesieM Ha
rnokynameJssi unu obnadamersnsi TUUEH3UU, He MPUMEHSIIOMCS1 K moeapaM, ecsiu OHU
He 6b1n1u dosedeHbl A0 ceedeHuUsl MoKynamersisi 80 8pPeMsi ux npuobpemenus [...].
Ecnu e ycrnosusix siHO He yKa3aHO UHO20, MOKyrnameJsib JTU4eH3UpPo8aHHO20
npedmema umeem rpaso obpauwjamscsi ¢ HUM 8 cOOmeemcmeuu ¢ meM, Kak OH
cyumaem Hy>XHbIM — MpU yc/108UU, 4MO makKoe obpaujeHue He Hapywaem npae,
npedocmaeneHHbIX nameHmom» 154,

CoeduHeHHble LlImambi AMepuku

112. B CoeanHeHHbIx LUTaTax AMepurkn QOKTpMHA ucyepnaHus n ee cepa NpUMeEHeHNs
TaKxKe 3BOSMIOLMOHMPOBANM 3a CYeT NpeLeaeHTHOro npasa. HecMmoTpsi Ha To, YTO MPUHLMN
ncyepnaHus yxxe AaBHO NpusHaH cygamn 'S, nuwb nocne peweHus BepxosHoro cyaa,
BblHeceHHoro B 2017 rogy no aeny Impression Products, Inc. v Lexmark Int’l, Inc.’%6 umnopT

183 2 SCR 129, n. 99, cornacoBaHHas LuuTaTta u3s peluenus cyabu MNpatta no geny Eli Lilly and Co v. Apotex Inc.
(1996) 66 CPR (3d) 329 (FCA) n. 343.

154 Tam e, B nyHkTax 100 u 101.

155 Cwm. Adams v. Burke, 84 U.S.453 (1873): «Korga nateHToo6nagaresib Uiv nNuUo, MMetoLLee ero npaea,
npoaaeT MEXaHWU3M UM MHCTPYMEHT, eANHCTBEHHAas! LLEHHOCTb KOTOPOFO COCTOMT B €70 UCMOMb30BaHUK, OH
rnony4aeT KOMNEHcaLMO 3a Ero UCMONb30BaHNWE U PaccTaeTcs C NPaBOM OFpaHUYUBATL Er0 UCTONb30BaHNEY.
Cwm. Takxe Impression Products Inc. v Lexmark International Inc. 137 S. Ct. 1523 (2017): «3aKkoH o0 nameHmax
npedocmasnsiem nameHmoobriadamensam «paso UcKoYame Opyaux Jiuy, u3 npoyecca U320moereHus,
ucrnonb308aHuUs, nNPednoXxeHuUs: Ha Npodaxy unu npodaxu [ux] usobpemeHud. 35 U. S. C. §154(a). Ha
npomsikeHuu 6onee 160 nem OOKMpUHa ucyeprnaHusi nameHmMHbIX rpas Haknadbieana o2paHu4eHuUe Ha
makoe npaeo UcKrYams Opyaux uuy.

156 Impression Products Inc. v Lexmark International Inc. 137 S. Ct. 1523 (2017).
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3anaTteHToBaHHbIX TOBApOB, NPOAAHHbLIX 3a NpeaenaMu cTpaHbl, NepecTarn paccmaTpuBaTbCs
Kak HapyLleHue npaB. B yacTHocTu, no AaHHOMY Aeny BepxoBHbIV Ccyd NOCTAHOBWIT, YTO Nocne
npoAaxu 3anaTeHToOBaHHOro ToBapa nateHToobnaaaTtenb NCHePnbIBaeT BCe CBOM NaTeHTHbIE
npaBa Ha [aHHbIl TOBap, HE3aBMCUMO OT KaKUX-NTMOO orpaHUYeHNiA, KOTOPbIE OH XenaeT
HanoXxwuTb, AaXke B TOM cryyae, ecrnv npogaxa nmena mecto 3a npegenamu CLUA.
COOTBETCTBYHIOLLME OrPaHNYEHUSI MOTYT OblTb NPUHYAUTENBHO OCYLLIECTBIEHbI B COOTBETCTBUM
C [OrOBOPHBLIM MPABOM, HO HE B pamMKaXxX MCka O HapyLUeHUM NaTeHTHbIX NpaB.

Bcmaeka 4. Impression Products, Inc. v Lexmark Int’l, Inc. (2017)

KomnaHusi Lexmark npodaeasia moHep-kapmpuoxu, Komopbie s18/1s1iomcsl npeémMemom
nameHmMoe Ha ucrnoJsib308aHue ¢ Jla3epHbIMu npuHmepamu e CLUA u 3a py6exxom.
®upma Impression Products 3anpaensina ucrnosib308aHHbIe KAPMPUOXXU MOHEPOM OJisi
ux MoeMOPHO20 UCMOJIb308aHUs U nepernpodaxu. CmpemMsiCb OCJ/I0XKHUMb MOJI0XKeHUe
3moeo KOHKypeHma, komnaHusi Lexmark npednoxusna ckuOKu KnueHmam, Komopble
coaniawasnucb Ucnosib3o8ams KapmpudxX mosibko 0OUH pa3 u He nepedasamb rycmou
KapmpuOo)x komy-niubo, kpome Lexmark. Kpome mozo, Ha KaxkOoM U3 makux
Kapmpuodixell OHa cmaJia ycmaHaesiueamb MUKPOCXeMYy, Komopasi He rno3seosisisia
Mo8MmMOPHO ucnosib3o8amb Kapmpuox. Ee KOHKypeHmMbI, ekstodasi Impression Products,
pa3pabomanu memoOdbi 06xo0a o2paHuYeHul, HaslazaeMbix Mukpocxemoll. KomnaHus
Lexmark eo36yduna uck npomue Impression Products, 068UHsis1 ee 8 HapyweHuu
ceoez20 nameHma, ebipakarou,eMcsi 8 80ccmaHoeJIeHuUU u rnepenpodaxe kapmpuaoxeu.
Umo kacaemcsi moHep-kapmpuoxel, komopble Lexmark npodaeana 3a epaHuuel u
komopsbie Impression Products eeo3una e cmpaHy, mo Lexmark 3asieuna, Ymo Hukoz20a
HUKOMY He pa3pewarsia 8803 amux kapmpuaodxeli, mak ymo Impression Products,
ocywecmeJsisis makol uMnopm, Hapywara ee nameHmHbIe rnpasa.

lMeped cydom 6binu nocmaesieHbl 08a e8onpoca: (i) umeem nu npaeo
nameHmoob6nadamerns, npodarowull usdenue U Npu 3MoM Hasla2arouwull Ha
rMoKynameJisi IpsiMmoe o2paHU4YeHuUe Ha Mo8MopPHOe UCMOo/Ib308aHuUe uu rnepernpooaxy
amoeo u3denusi, obecrne4yums 8bINO/IHEHUE MaKo20 O2paHUYeHUs1 3a cyem nodayu
cydebHO20 uUcKa 0 HapyweHuu; u (ii) ucyepnbieaem nnu nameHmoobnadamesb ceou
npaea, npodaesasi ceoe usdesnue 3a npedenamu CLUA, 20e ux nameHmMHoe
3aKkoHoOamesnbcmeo He delicmayem.

BosibwiuHcmeo 4seHos BepxoeHoeo cyda ebipa3usiu MHeHue, Ymo.

«Lexmark ucyepnana ceou nameHmHble npaea 8 OMHOWeHUU 3mux Kapmpuoxeu
e mom MomMeHm, ko20a npodana ux. Codepxawuecsi 8 KOHmpakmax Lexmark c
KJlueHmMamu o2paHu4eHusi, paspeuwaroujue oOHOKpamHoe Ucrnosib3o8aHue
KapmpuOxel u 3anpewaroujue ux nepenpooaxy, Mo2ym 6bimb YemKkumu u
nodnexamse UCMOJIHEHUIO 8 cOOMeemcmeuu ¢ 002080PHbIM NMPasoM, HO OHU He
darom komnaHuu Lexmark npaea Ha coxpaHeHue nameHMmMHbIX rpae 8 OMHOWeHUU
npedmema, kKomopaklili OHa pewusna npodamex» ¥,

lMpedcedamenb BepxosHozo cyda CLUA OxoH Pob6epmc o06BbsicHUT, Ymo OOKmpuHa 06
ucyeprnaHuu He siefissemcsi npe3ymnuyueli, Komopasi 803HUKaem rnpu npoodaxe: Mecmo
3moeo OHa npu3Haem o2paHu4yeHue cghepbl delicmeusi 3aKOHHbIX rpae
nameHmoob6nadamens. lpu3Haeasi, Y4mo Oelicmeue nameHma 3aks/ro4aemcsi
npedocmaenieHuu nameHmoobnadamersnto npaea He AoNMycmMumb UCMO/Ib308aHUsT Usu
npodaxu ceoez20 npodykma Opy2umu nuyamu, npedcedamesnb BepxoeHo20 cyda
nosicHus, 4mo, coasiacHo okmpuHe 06 uc4yeprnaHuu, delicmeue Mmako20
UCK/TIOHUmMesibHO20 npaea rnpekpauwaemcsi npu npodaxe npodykma. [x. Po6epmc ewe

157 Impression Products Inc. v Lexmark International Inc., mam xe, n. 1531.
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pa3 nodmeepaous1 mo, Ymo 6b1710 cKa3aHO Mpu paccMompeHuu npedbidyuwux desn: koada
nameHmoobsiadamens pewaem npodamsb 3anameHmoeaHHbIlU MPodyKm, «e2o
MOHOMO/IbHbIE Npasa Ha amom npPodyKm npekpawarom delicmeoeamb». Bmecmo
amoeo makol npodyKm cmaHoeumcsi «4acmHou, uHoueudyasibHOlU co6cmeeHHOCMbIO»
rMoKynameJsisi CO 6CeMu rnpasamu U 8bl200amMu, 8blMeKarowumMu u3 es1adeHusi um.
lMpedcedamenb BepxoeHo20 cyda 3aseusi, Ymo nameHmoobiadamesnb «80J/1I€H
ycmaHaesnueamb yeHy u do2oeapueambcsi C MOKyrnamessiMu, HO OH He MoXxem «8 cuJly
ce0e20 nameHma KOHmMpoJIupo8ams UCIMOJIb308aHUe MPodyKma usiu pacrnopsikeHue
UM» nocJsie mozo, Kak npaeo cobcmeeHHOCMU Ha He20 Nepewsio K MoKynamesioy.

B omHoweHuu doeoda Lexmark o mom, ymo npu nobbix npodaxax, CoeepWeHHbIX 3a
py6exom, ucHepnaHusi nameHma He npoucxodum, BepxoeHbili cy0d 3aseuJi:

«[...] ucyepnaHue npoucxodum u3-3a Mo20, YMo npu rnpoodaxe
nameHmoo6nadamens pewaem omkKa3ambcsi om npaea cob6cmeeHHOCMU Ha
moeap e obMeH Ha onsiamy. Pa3speweHue nameHMHbIM Npaeam «npukieusambscs»
K moeapy, epode pbibbI-npununansl, U CONpPoeoxdamb 3Mmom moeap rno Mepe e2o
npoodsuXXeHUs1 MO PbIHKY, Hapywum npuHyun, 3anpewarowull Halazama
o2paHu4YeHusi Ha omyyxoeHue. McyepnaHue He 3agucum om Mo2o, nosiy4aem ju
nameHmoobnadamens AoNosIHUMesIbHOe 803HazpaXo0eHue npu npodaxe moeapa 6
CLUA, unu om mozo, kakue npaea oxxudarom nosay4yums rMokKynamesu npu
npuobpemeHuu moeapa. Tak Ymo o2paHUYeHUs U MECMOIOJIOKEHUe He uMerom
3HayYyeHusi; uMeem 3HaYyeHue NTuWb peweHue nameHmoobnadamerns coeepwums
npoodaxy».

Takum o6pasom, cyd npuwen Kk ebieody, Ymo Lexmark He Moxem nodaeamb UCK Ha
Impression Products 3a HapyweHue npae Ha amu kapmpuoxxu. AcyepnaHue ecex npae,
npedycMompeHHbIX MameHMHbIM 3aKOHOO0amesibCmeoM, Hacmynaem rpu 3aKOHHOU
npodaxe kak e CLLUA, mak u 3a ee npedenamu.

Aecmparnus

113. B ABcTpanuun, HECMOTPSA Ha TO YTO 3aKOH O NaTeHTax He KacaeTCsa KOHKPETHO AaHHOro
BOMpoca, JOKTpUHa 06 ncyepnaHnm NpUMeHSeTCs K NnaTeHTHbIM npaBam. Bbicokun cya
ABCTpanuu HegaBHO NpuHAN pelweHune no aeny Calidad Pty Ltd v Seiko Epson Corporation, 4to
npv NepBou Npogaxe 3anaTeHTOBAHHOIrO NPOAyKTa NPOUCXOAUT UcHeprnaHne UCKioYMTeNbHbIE
npaea nateHToobnagartensa Ha 9TOT NPOAYKT, U 3TOT noaxon 6bin NnpusHaH 6onee
npeanoYTUTENbHbIM, YeM AaBHSAS JOKTPMHA «nogpasyMeBaemMon nuueHsumn» 158, Mpu npogaxe
3anaTteHToOBaHHOro npegmMeTta B ABCTpanvm NnpomcxoauT ncyepnaHne naTeHTHbIX NpaB
naTeHToobnagarens Ha AaHHbIA KOHKPETHbIV NpeaMeT, ecrnn TONbKo NaTeHToobnagartens B
[OroBope C nokynatenemM He HamnoXuT Ha NocrneaHero orpaHUyYeHnsa nnu ycnosua Ha
Mcnonb3oBaHWe 3anaTeHTOBaHHOMo npeamMeTa nocrie ero npogaxu. OpgHako obecneyeHve
cobnogeHns Takux orpaHnyeHun 6ygeT ocywecTBNATLCA 3a cHeT AOroOBOPHOIo npasa unm no
npaBy crnpaBegnMBOCTU, HO HE MPX MOMOLLM NaTEHTHOro npasa.

114. B OTHOLUEHUW 3TOro npuHumMna AencTByeT YTOYHEHWE, YTO BBO3 3anaTeHTOBaHHOMO
npeaMeTa, BbiNyLLEHHOro B obpalleHve 3a npegenamv ABCTpanumn ascTpanmnckum
nateHToobnagartenem, 6yaget HapyLleHeM, ecnu B TO BpeMs, Koraa 1ot npeameTt Obin
BrepBble BbiNyLLeH B obpalleHne, nateHToobnagartens OroBopun B Ka4eCTBe KOHKPETHOTO
YCINOBUS TO, YTO OH He GyaeT BBO3UTbCH B ABCTpanmio 199,

158 Calidad Pty Ltd v Seiko Epson Corporation [2020] HCA 41.
159 Calidad Pty Ltd v Seiko Epson Corporation, aprymeHTauuio cyaa rno Aeny cM. Bo BCTaske 5.
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115. HakoHeu, cyq B 9TOM Aerie paccMOTpen BOMpoc O TOM, BHECEHUE KaKUX U3MEHEHUN B
NpoayKT ByaeT paBHO3HAYHO CO34aHMI0 HOBOrO NPOAYKTa U TeM caMbiM NpUBEAET K
HapyLLEeHUIO NaTeHTHbIX Npas.

Bcmaeka 5. Calidad Pty Ltd v Seiko Epson Corporation (2020)

Heno kacanock «nepenpoghunupogaHusi» 3anameHmoe8aHHO20 NPodykma ons
nocnedyroujel npodaxu u 88o3a makux rnepenpogusiupoeaHHbIX MPodyKmMoe 8
Aecmpanuro 0nsi npooaxu.

Seiko Epson Corporation (Seiko) npouzeodum u npodaem kapmpudxxu Ons MPUHMepoas.
KomnaHus Ninestar Image (Malaysia) SDN BHD (Ninestar) nepenpodunupoeasna amu
KapmpuoiKu, 3arnoJsiHsisi UCMOJ/Ib308aHHbIe Kapmpuaod)Xu, cobpaHHbIe y nompebumened,
Komophble 3amemM umnopmupoeasiuck U npodasasiucb 8 Aecmpasiuu komnaHuelu Calidad
Pty Ltd (Calidad).

B xo0e pazbupamesnbcmea 8 ®edepanbHomMm cyde Seiko 3asieuna, ymo Calidad
Hapywaem ee nameHmMHbIe npaea. ®edepasnibHbIli Cy0 Ha c80EM MiIeHapPHOM 3acedaHuu
rnocmaHoeuJsi, Ymo nodpasymeeaemMasi JIUYeH3Us1 He pacnpocmpaHsiemcsi Ha U3MEeHeHUsl,
komopsie eHocuna Ninestar. Kpome moz2o, usaMeHeHUs1 03Havyaslu «u320moeJsieHue»
HOB8020 3armameHmMo8aHHO20 NPodyKkma usnu nepedesiKy opu2uHasaa u Hapywusu rnpaea
nameHmoob6bnadamens. Calidad nodana anennsyuro e Bbicokuli cyd, Hacmaueasi Ha
mom, ymo AoKmpuHa 06 ucyepnaHuu OO/HKHa NMPUMEHSIMbCS1 8 MOOOBHbIX cry4vasiX.

lMeped Bbicokum cydom cmosisiu dea eonpoca: (i) cnedyem siu cHumams rnpaea
nameHmoob6s1adamersiss 8 OMHOWeHUU rMPodaXku U UCMosib308aHUsi KOHKPEMHOo20
npodykma uc4yeprnaHHbIMU 1ocJie e2o npodaxu, 1ubo amu npaea npodosnKkarom
delicmeoeams; u (ii) pagHOCUJIbHO J1U HECEHUE U3MeHeHUl 8 NMPOoOyKmM C yeJsibio e20
noemopHO20 UCMOJ/Ib308aHUsI MPou3e8odcmey Ho8020 NPodyKkma e HapyuleHue rnpase
npasoobsiadamersi.

Umo kacaemcsi sonpoca (i), mo Bbicokuli cyd nocmaHo8uJi, Ymo rnpaea
nameHmoob6sadamerssi 8 OMHOWEHUU KOHKPEemMHOo20 rnpodykma cmaHoesimcsi
ucyeprnaHHbIMU rocJie npodaxu 3mo2o npodykma. B yacmHocmu, cy0 3asieusi, Ymo:

«[JokmpuHol 06 ucyepnaHuu He npedycMampusaemcsi ocmasJsieHue 8 cuse
HUKaKux nameHmMHbIX Npae Ha KOHKpemHbIl npodaHHbIlt npodykm. [...]

B dokmpuHe 06 ucyepnaHuu npu3Haemcsi, Ymo nameHmoo6bsadamesib umeem
ocobkle npaea, ebimeKaroujue U3 nameHma, Komopbie umerom obsi3amesibHyro
cusny, HO Npu amMom ero rnpedycmampueaemcsi, Ymo OHU CMaHo8sIMCsl
ucyepnaHHbIMU, Ko20a NnameHmoobsiadamens nosiy4yaem 803Hazpa)k0eHue,
Komopoe siesisiemcsi uesibro amux ocobbix npae. lpodaxa ebieodum rnpodykm 3a
pamku delicmeusi MOHOMOJILHbIX Npae nameHmoobiadamersisi» ',

Ymo kacaemcsi OOKmMpuHbI nodpasymesaemMol sluyeH3uu, mo Bbicokuli cyd ebipa3un
MHeHue, Ymo OHa Mo)Xem 8bI38amb MymaHuuy, MNomomy 4mo oHa coyemaem e cebe
«8bIMbIWJIIEHHYIO JTUUEH3UI0» C 03MOXXHOCMbIO peaslbHbIX O2paHuYyeHul. B
YyacmHocmu, cy0 c4esi, Ymo:

«B dokmpuHe 06 ucyepnaHuu ecmb 0CMouHcmMea J102uKu, Npocmomal U
coa/iacoeaHHOCMU € npasoebiM npuHyunom. OHa MOHsIMHa u coomeemcmeayem

160 Calidad Pty Ltd v Seiko Epson Corporation [2020] HCA 41., n. 74 n 75.
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¢yHOamMeHmManLHOMy NPUHYUNy o6uwe20 npaea: NPUHYUNY yeaXKeHusl K JJUYHOU
cob6cmeeHHOCMU U npaeam esladesibya Ha e20 ucrnoJsib3oeaHue. B mo xe epemMsi oHa
He Mewaem nameHmoobsiadamesito 8600UMb O2PaHUY€HUSs U ycJioeus 8
OMHOWeHUU ucnosib308aHusi 3anameHmoeaHH0o20 NPodyKma rnocrsie e2o rnpPooaxu:
OHa npocmo mpebyem, 4mobbl OHU 86800UTUCHL NyMeM epe2080pP08 06bIYHbLIM
crnocobom u cobnrodanuck 8 coomeemcmeuu ¢ 002080PHbLIM NMPasoM UJIU M0
npaey cnpasednueocmu»’®’.

Mo eonpocy (ii) Bbicokuli cyd nocmaHo8us1, Ymo 8HECEeHUEe U3MeHeHUl 8 KapmpuoXu He
8bixo0um 3a «paMKu rpae esladesibya Ha npoosieHue cpokKa cnyx6bbl npodykma u
denaem ez2o 6osiee none3HbiM. OHO He pagHO3Ha4YHO Hepa3peweHHOMY U320/MOBJIEHUI
Hoeo20 npodykma». CyObu makxe MocmaHo8uJsiu, 4Ymo eHeceHue usMeHeHul e
npodykm 6b1/10 661 pagHO3HAaYHO U320MOBJIeHUI HO8020 NMPOodyKma e HapyuweHue
nameHmMHbIX rpae, ecsiu 661 OHO Kacasioch 3asi6/1eHHbIX ceolicme 62763,

Hosas 3enaHous

116. B 3akoHe Hoow 3enaHgum o nateHTax 2013 roga HUYero He rosopuTcsi 06 ncuepnaHmum,
N 06CTOATENBLCTBA, NPU KOTOPbLIX NaTEHTHbIE NpaBa OyayT UcyepnaHbl, 3aBUCAT OT YCINOBUI, Ha
KOTOpbIX NaTeHToo6naaaTenb peLwmn caenaTb 3anaTeHToBaHHbIA NPOAYKT AOCTYMHbIM.
MpumeHMMbIM NpeueaeHTHbIM NpaBoMm siBnseTcs aeno Betts v Wilmott (1871)'%4, no kotopomy
CyZ NOCTaHOBMIT, YTO UCYepnaHue nNpae, BEPOSITHO, OyAeT 3aBUCETb OT NHODbLIX YCIOBUIA,
yCTaHOBIEHHbIX NaTeHToobnagaTenem B OTHOLEHUM NepBOHaYanbHoM npoaaxm 6%,

AnoHus

117. B AnoHuun, B COOTBETCTBUU C peLLEeHnEM TpeTben Manon konnerun BepxosHoro cyaa oT 1
nons 1997 rona'®®, ecnn nateHToOGNagaTeNb UMW NUUEH3MAT Nepeaany npasa Ha
3anaTteHToOBaHHY0 NPOAYKUMIO TpeTbeMy nuuy B AnoHMKn'®’, naTeHTHOE NpaBo JOCTUITIO CBOEN
uenu n 6bino ncyepnaHo, NPy 3TOM NaTeHT He PacnpPOCTPaAHAETCS Ha TakMe OeNCTBUS, Kak
ncnonb3oBaHWe NPoayKTa, nepeaaya npaB Ha Hero U caaya ero B Haem. YTto kacaetcsa

161 Tam xe, n. 76.

162 Tam xe, n. 69 n 70.

163 3T10T Bonpoc ganee o6cyxaaetcs B pasgene 5.C.3 HacTosALwero JOKyMeHTa (CM. NMyHKThI, KacatloLmecs

ABcTpanumu).

164 Betts v Wilmott (1871) 6 Ch App 240.

165 B mae 2019 roga muHuctepcTBo bu3Heca, nHHoBauui 1 3aHaTocTy (“MBU3”) onybnunkoBano AUCKYCCUOHHBIN
OOKYMEHT, NpuUrnallas 3aMHTepecoBaHHbIe CTOPOHbI BbICKa3aTbCs MO pa3fMyHbIM BOMPOCaM, KacarLmmcst
3aKOHOB 06 MHTENNEKTYanbHOM COGCTBEHHOCTH, BKIKOYasi BOMPOC O TOM, CNeAyeT N BHECTU NOMpPaBku B
3akoH o nateHTax 2013 roga («3akoH o nateHTax H3»), 4ToObI NPeayCMOTPEThL B HEM BHYTPEHHEE u/vnu
MeXxayHapoaHoe ucdepnaHue nateHTHbix npaB. O630p NoNyyYeHHbIX MaTepuanoB CBUAETENbCTBYET O TOM,
YTO Y4aCTHVKMN AUCKYCCUM B LIENOM BbICKa3anuch 3a BHeCeHue nameHeHni B 3akoH o nateHtax H3 takum
06pa3om, 4ToGbI NPegyCMOTPEThb B HEM MexayHapoaHoe ncyepnaHue. Mocne paccMoTpeHus
npegcraBneHHbix Matepuanos MBN3 npeacrasnno KabmHeTy MUHUCTPOB pekoMeHAaLumn OTHOCUTENBHO
BHECEHMS UBMEHEHWI B 3akoHoaaTenbcTBo HoBon 3enaHaun B o6nacTtv UHTENNEeKTyanbHOM COGCTBEHHOCTH.
PekomeHaaumn MBU3 copepxanu coBeT BHECTM U3MeHeHUs B 3akoH 0 naTteHTax H3 ¢ uenbto BBeAeHWSA
MeXAYyHapOA4HOro ucHepnaHusl NaTeHTHbIX NpaB. KabuHeT MMHUCTPOB cornacuncst ¢ 3TMMU pekoMeHgaunsiMmn
B ntoHe 2020 roga. Cnepyrowmin war — paspaboTaTb 3aKOHONPOEKT MO OCYLLECTBIEHWNIO pEKOMEeHAaLuiA,
cornacoBaHHbIX KabOMHETOM MMHUCTPOB. B HacTosilee BpeMsi 3TOT 3Tan HaxoAUTCA Ha cTagun
BbinonHeHus. Cm. https://www.mbie.govt.nz/business-and-employment/business/intellectual-
property/proposed-intellectual-property-laws-amendment-bill/.

166 TpeTbsa Manas konnerus BepxoBHoro cyga AnoHun, 1 niona 1997 roga (BBS Supreme Court case,
No0.1995(0)1988).

167 B cooTtBeTCcTBUM CO cTaTben 68 3akoHa AnoHMKM 0 NnaTeHTax nateHToobnagaTenb UMEEeT UCKMYUTENBHOE
npaBo 3KCMnyaTMpoBaTb CBOE 3anaTeHTOBaHHOE U306peTeHne B koMMepyeckux Lensax. Ctates 2(3)
onpeensieT «aKcnnyaTauuio» M306peTeHusl, B NPUMEHEHUMN K M306PETEHMIO NPOAYKTA, Kak «4eNCTBUS N0
NPOW3BOACTBY, MCNONBb30BaHUIO, Nepedaye u T. 4. [...], TMbo umMnopTy, NPeAanoXeHuo No nepegade npas u
T. 4. [...]» B OTHOLWEHMM Takoro NpoaykTa.
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cnyyaeB nepefayv rnpas Ha 3anaTeHTOBaHHY NPOAYKUMIO 3a rpaHuLei, To BepxoBHbIn cyq
NoCTaHOBUI, YTO NateHToobnagaTenb UM 3KBUBaNeHTHOE NULIO He MOryT OCYLLIECTBIATb
naTeHTHOE NpaBo B ANOHMM B OTHOLLEHUN MMNOPTa Takon Npoaykuun. Tem He meHee
naTteHToobnagarenb MOXeT NPenATCTBOBaTb BBO3Y TakMX NPOOYKTOB, €Cnu
nateHToobnagaTens 4OoroBapmMBaeTca C npuobpeTaTrenemM UCKMUYNTb ANOHUIO U3 TeppuTopumn
NPoAaxu Unu UCMosib30BaHNS NPOAYKTOB, U 3TO corfacue NPSMO ykasaHo Ha Takux
npoaykTax'68,

Bcmaeka 6. Tpembsi Maniasi konnezausi BepxoeHozo cyda SnoHuu (1997)

Ucmey no daHHoMy Oeny nompeboeasn egedeHusi cy0ebHO20 3anpema Ha uMmnopm u
npodaxy moeapoe, Komopsbie 6biiu npou3zeedeHbl U NPodaHbl UCMUOM 8
®edepamueHoli Pecnybnuke NepmaHuu 3asisumesieM, u eo3mMeuw,eHusi yujepba Ha
OCHO8aHUU NameHmMHO20 npaea omeem4yuKoM, KOMopbIl uMnopmupoeas amu moeapbl
e SinoHuro nymem napasisiesibHO20 uMnopma, a 3amem npodas ux. Omeemyuk
ymeepixdaJi, Ymo nameHm Ha moeap ympamuJsi cusly e pe3ysibimame 3aKOHHOU npoodaxu
amoeo moeapa 8 PedepamueHoli Pecnybnuke epmaHuu, u noamomy 8803 amux
moeapoe 8 SInoHuro u ux npodaxa e SIMoHuUU He s18JISIOMCS1 HapyuweHUeM nameHma.

Bbicka3bleasicb o eonpocy Mexx0yHapoOHbIX omHoweHul, BepxoeHsbili cyd
nood4yepkHynn Heob6xo0umocmb Haxox0eHusi 6anaHca Mexx0y c80600HbIM rnepeMew,eHUeM
moeapoe Ha MexxAyHapOoOHOM pbIHKe U rpasamMu enadesnbyee nameHmos. Cyd 3aseus,
ymo, ko20a enadesiey nameHma npodaem 3anameHmoeaHHyr NMPoJdyKyuUro 3a pybexom,
MOJXHO J1Ie2KO O)XuOamb, YMO mpembe JIUYO0 MOXem Kynumb Makyr npooyKyur y
nokynamernnsi unu nocpedHuka npodasya U 3aHUMambCsl KOMMep4YecKol
desimesIbHOCMbIO, C85I3aHHYI0 C UMMOPIMOM, UCIMOJIb308aHUEM UJlU pacnpocmpaHeHuUeM
makou npodykyuu 8 sAnoHuu. 3amem BepxoeHbIli cyd nocmaHoe8uJI:

«(1) [...] ecnu namenmoo6nadamersnb nepedas rpaea Ha 3arnameHMoO8aHHYI0
npodykyuro 3a npedenamu sINOHUU, pa3yMHO OXudamb, Ymo NMPoOyKyUsI
enocsiedcmeuu Moxem 6bimb uMmnopmupoeaHa e snoHuro. Ecnu
nameHmoob6nadamens nepedasn npaea Ha 3arnameHmMoe8aHHyo NPoOyKyUro 3a
npedenamu SnoHuu 6e3 Kakux-1ub6o o2080pokK, amo criedyem NOHUMamb Mak,
Yymo enadesiey nameHma KOceeHHoO npedocmasusl npaso KOHMpoJsIupoeamb
moeapbl npasonpeeMHUKy u nocsiedyrouw,um npasorpeeMHukam 6e3 Kkakux-nu6o
o2paHuU4YeHuUll Co CMOPOHbLI MameHma, KomopbIilU MO)Xem uMembscsl y yedeHma 8
SnoHuu.

(2) c Opya0li cmopoHbI, ecsiu MocMompems Ha npaeo nameHmoob6iadamersisi, mo
csiedyem rnoHumams, 4Ymo nameHmoobs1adamersnb enpase 3ape3epeuposams 3a
coboli Nnpaso Ha ocyuwecmesieHUe ceoe20 NnameHMHo20 fnpaea e SInoHuuU 8o
epemMsi nepedayu rnpae Ha 3anameHmoeaHHY nPodyKyuro 3a npedenamu SnoHuu,
a ecnu nameHmoo6siadamenb 8 MOMeHM nepedayu npae do2o8apueaemcsi ¢
npaeonpeemMHUKOM UCK/TIoYumb SIMOHU0 U3 30HbI MPOOaXku UJlu Ucrnosib308aHusi
3anameHmoegaHHOU NpPodyKyuuU U NpsiMo yKa3bieaem 3mo Ha npodyKuyuu, mo
uyo, Komopomy npodykyusi 6ydem enocredcmeuu nepedaHa
npaeornpeemMHUKOM, Oa)ke ecsiu 8 npoyecce pacrnpocmpaHeHusi NPodyKyuu
y4yacmeoeasnu nocpedHuUKuU, OO/HKHO UMeMmMb 803MOXHOCMb MOHSIMb, YMO 8
omHoweHuu npodykyuu deticmeyem nodobHoe o2paHu4yeHue, u
camMocmosimesibHO MPUHsIMb peweHUe OMHOCUMesIbHO NpuobpemeHusi makou
npodyKyuu usu omkasa om ee npuobpemeHusi.

68 Nosopbl BepxosHoro cyaa no aeny BBS Ne 1995(0) cm. Bo BcTaBke 6.
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(3) To xxe camoe omHocumcs u K cry4yasim, ko20a npaea Ha 3anameHMmoe8aHHYHo
npodykyuro 6bi1u nepedaHsbl 3a npedenamu SnoHuUU 0o4YepHUMU Uu
aghghunupoeaHHbIMU KOMMaHUsIMU, KOMOPbIe MO2ym paccMampueambCs
3KeusasieHMHbIMU nameHmoobnadamertio.

(4) Heo6xo0umocmb oxpaHbl 3agucuMocmu rnpuobpemamerns 3anameHmMoeaHHOU
npodykyuu om ce0600H020 obpauweHus1 NPOoJdyKyuU He 3agucum om moeao,
umeem siu nameHmoobsiadamenib coomeemcmeyrowuli nameHm e momM Mmecme,
20e enepebie umesia Mecmo rnepedaya npae Ha 3anameHmMoeaHHyr MPOodyKUyUio.

Ucxo0s u3 eblweusnoxeHHbIx 0080008, BepxoeHbil cyd nocmaHoeusi, Ymo 8 OaHHOM
Odesie ucmey He nodmeepdus1 u He AoKa3asl, Ymo do2o0eopusicsi ¢ npuobpemamersniem 8
MOMeHmM NpPodaxu 0 MoM, YmobbI UCKTHYUMb SIMOHUK U3 meppumopuu
ucnosb308aHUs1 Usiu NPoodaxu, unu rnPsIMo yKa3sbieas 3mo Ha NpodyKuuu, U mo3momy
ucmeuy He Moxxem mpebosamb cydeb6HO20 3anpema unu eo3MeuleHus yuiepba Ha
OCHOB8aHUU NameHMHO20 rnpaea.

5.C HekoTopble npaBoBbIe acneKTbl, CBA3aHHbIe C UCHepnaHMeM npas

118. B aTom pasgene paccmaTpuBalOTCA HEKOTOPbIE KOHKPETHbIE NpaBOBbIE BOMPOCHI,
CBsI3@HHbIE C MCYEPNAHMEM MaTEHTHbIX NPas.

1. Cdepa npumeHeHus

119. AHanus HauuoHarnbHOro 3akoHogaTenbcTBa 06 McYeprnaHMM NaTEHTHLIX NpaB nokasar,
YTO B MPUMEHUMOCTUN UCHEPMNAHNS ECTb HEKOTOPbLIE 0COBEHHOCTU, KOr4a NpeaAMeToM naTeHTa
SIBNsieTCs He NPoAyKT, a cnocob. [MockonbKy ncyepnaHue BCTynaeT B CUIY, KOr4a NpoaykT,
OXpaHsieMblli NaTEHTOM, BbIMyCKAEeTCs Ha PbIHOK, UCYepnaHne, HECOMHEHHO, MPUMEHUMO K
nameHmy Ha rpodykm.

120. OpgHako BONPOC McyepnaHns NaTEHTHbIX NpaB B OTHOLLEHMW NATEHTOB Ha CNOCO6bLI He
CTONb NPOCT, KaK B Cryyae ¢ naTeHTamun Ha NpoAykT. Ha camom aene, oxpaHseMbin cnocob
KaK TakoBOW He MOXeT ObITb BbIMyLLEH Ha PbIHOK, Tak Kak ero oyHKUMS 3aKnioyaeTcs B TOM,
4TOObI MCNONBb30BaTb Ero ANA OOCTWXEHWUS] KOHKPETHOM Lenn. Takum obpasom, ncyepnaHve
npae nateHTooOnagaTenst HacCTynaeT B OTHOLUEHUM NPOAYKTA, CO34aHHOro B pesynbTarte
NCNonb30BaHWA 3anaTteHToBaHHOro cnocoba. CoOTBETCTBEHHO, B MOIOXEHUAX 3aKOHOB
HEKOTOPbIX CTpaH 06 ncyepnaHMM NPSIMO FOBOPUTCS, YTO B TEX Cryyasix, Koraa npeameTom
naTeHTa ABMAsieTCA crocob, ncuepnaHme npae HaACTyNaeT, korga rnpodykm, npou3eo0uMbll
HerocpedcmeeHHO maKkumM criocobom, 3aKOHHO BbIMyCKaeTCst Ha PbIHOK 6%,

121. Kpowme TOro, B npeacraBneHnsix HEKOTOPbIX CTPaH YTOYHAETCH, YTO ucyepnaHme He
NpMMeHNMO K NpaBaM obnagaTtens naTeHTa Ha cnocob kak TakoBon %171, Tak, B
npeacTaBneHnn FepmaHum aToT BONPOC Bbin pa3bsCHEH Ha NpUMepe YCTPOMCTBa, KOTOpoe
ObINo BbiNyLLEHO NaTeHToo6naaaTenemM Ha pbiHOK, F4e camMo YCTPOMCTBO He 3allMLLieHO
naTeHTOM Ha NPOAYKT, HO CAYXXUT AN OCYLLEeCTBIEHNs cnocoba, KoTopbii sBnseTcs
npegMeToMm naTeHTa. B aTom cnyyae ncyepnaHus nateHTa Ha cnocob He npoucxoauTt'’2,

169 Cwm., Hanpumep, NonoxeHus 3akoHogaTenbcTBa bocHuu n MepuerosuHbl, Kutas n YepHoropum. Cwm.
npeacrtaenenusi Frepmanun n NUcnanmm k SCP/34.

170 Cwm. npeacrasnenus Konym6uu, Fepmanun n Mcnanum k SCP/34.

17 B aton cBsi3u KoHCTUTYLMOHHBIN cyn Poccuiickon degepaumum 0OTMETUN, YTO «yKa3aHHOe B ocnapvBaemom
HOpMe OrpaHuYeHne pacnpocTpaHAETCs TOMbKO Ha Te 3anaTeHTOBaHHbIE 06BEKTLI MPOMbILLIIEHHOM
COBGCTBEHHOCTH, KOTOPbIE MMEIOT BELLHYIO (DOPMY, U HE OXBaTbIBAET UCKIIOUYUTESNBbHbLIE NpaBa
naTeHToobnagarenel B OTHOLIEHUN 3anaTeHTOBaHHbIX B Ka4ecTBe n3obpeTeHuii cnocobosy. (16 okTabps
2001 roga, Ne 211-0).

172 Cwm. npepacTasnenus N'epmaHum k SCP/34.
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OpHako ecnu NUUO NOKynaeT Takoe YCTPOWCTBO Y BriagernbLa nateHTa Ha cnocob, oHo,
ncnonb3ys NpuobpeTeHHoe YCTPONCTBO, HE MOXET HE NPUMEHATb 3anaTeHTOBaHHbIN Cnocoo.
lMocKonNbKy 3TO COOTBETCTBYET LIENN JOroBopa Ha MOKYyMKy, MOKynaTenb MOXeT UCNOoSb30BaTh
YCTPOWCTBO COOTBETCTBYOLWMUM 06pasom’’3. B yacTHocTu, PeneparnbHblii cya 3asiBus:

«Ecnu enaderney nameHma Ha criocob npodacm rpoMbIWIEHHOMY 3aKa34yuKy
ycmpoticmeo, Komopoe 8 coomeemcmeauu ¢ yesnbto do2oeopa rnpedHasHavyeHo
0nsi MpUMeHeHUs1 8 paMKax OXpaHsieMoz20 criocoba, mo Hanu4yue y npodasya
B803MOXHOCMU 3arpemumb oKyrnamesio ycmpoulicmea ucrosib308amb €20 8
coomeemcmeuu ¢ e20 Ha3HaYeHUeM, CCblnasiCb Ha nameHm Ha criocob,
rnpomusopeyurio bbl cMbicly do2ogopa. CriedosamernibHO, 8 coomgemcmeuu ¢
uesnbo makoeo 0oeog8opa Kyru-rpodaxu, criedyem, Kak rpaesursio, npuHuUMamsa
mom ¢hakm, ymo npodasey, npedocmasus npuobpemamernio paspeuwieHue Ha
ucrionb3o8aHuUe oxpaHsieMozo criocoba ¢ noMowbo ycmpolcmea, Oaxe ecnu
002080pPOM Kymnnu-rpodaxu usnu UHbIM criocobom rpsimasi 002080PEHHOCMb 00
3MoM 3akKritodeHa He bbina [...]. OOHako amo Hu4Yeao He eoeopum o bornee
nodpobHbIX yCo8USIX, MPU KOMOPbIX Makoe paspeuweHue Moxem bbimb
npedocmasrieHo, 8 YacmHocmu, npedocmasnsiemcs /iU OHO 3a riaamy unu
b6ecrinam+ro. 3mo rpududeckoe rnocredcmeue 0CHO8aHO UCKITYUMESIbHO Ha
002080pPHbIX co2naweHusIx Mexady cmopoHaMu U He umeem Hu4Yeao obuwezo ¢
ucyepriaHueMm UMyuw,eCmeeHHbIX rpas, ces3aHHbIX ¢ amum criocobom. [lpodasuy
ycmpolcmea Hesnb3s 3anpemums nocmasums fuyeH3uposaHue criocoba 8
3asucumocme om yrnamal posnamu [...]».

[HeopuyuanbHseit nepegod]

122. N3 npuBeneHHon Beiwe chopMynuposkmn defepanbHOro cyda criefyeT, 4To npogaa
YCTPONCTBA, OCYLLECTBASAIOLWEr0o OXpaHseMbln cnocob, He NPUBOANT K MCHEpPnaHuUIo npas, a
cBsi3aHa C (HESIBHOW) NULUeH3nen. 3TO, B YaCTHOCTU, O3HAYaeT, YTO B AOMNOSTHEHME K
NPOOAXXHOW LieHe YCTPOWCTBA CTOPOHbLI MOTYT B JOFOBOPE COrfacoBath ynnaTty NMUEH3MOHHON
NOLUMMHBLI 3a UCMONb30BaHWe naTteHTa Ha cnocob 74175,

123. B CoeaunHeHHbix LTaTax AMepukn BepxoBHein cyg no geny Quarta Computer, Inc. v. LG
Electronics, Inc. (2008)'7¢ nogTBepann, 4To ucyepnaHve npas, NPEAYCMOTPEHHbIX NaTeHTaMm
Ha cnocobbl, HACTynaeT Npu NpoAaxe M3nenus, B KOTOPOM BOMSIOLLEH COOTBETCTBYHOLLMN
cnoco6'””. Bonpoc o Tom, ABNSeTCA N U3genue «3anaTteHToOBaHHbIM NPOAYKTOMY Ans Luenem
ncyeprnaHuga naTeHTa, 3aBUCUT OT TOTO, ABNSAETCH N U3Lenve «CyLLeCTBEHHbIM BOMOLWLEHNEM
nateHTa»'’8. B yactHoctu, Cya 3asiBun:

173 BGH, pewenue ot 23.09.1979 roga, KZR 14/78 mn. 15 — Fullplastverfahren

174 Cyn Takke 3asBwu, 4To, ecnv Obl MpaBa ObINM NCHepnaHbl, TAKOW NMLEH3NOHHBIA JOroBOP MOr Obl ObITb
aHHYNMPOBaH M3-3a HapyLLUEHUS aHTUMOHOMOJIBLHOTO 3akoHoaaTenbcTea (CM. pewweHne BGH ot 23.09.1979
roga, KZR 14/78, pykoBogsawmii npuHumn b, mn. 12 — Fullplastverfahren).

175 370 pelleHne noaTeepxaeHo peweHmem BGH 27.02.2007, X ZR 113/04, mn. 27 — RohrschweilBverfahren: «B
omcymcmeue do2ogopeHHocmel 06 o6pamHom, npedocmaesneHue snadenbyeM nameHma umnu e2o
nuyeHsuamamu Hocumernsi daHHbIX, codepxkauie2o ceapoyHbie OaHHble, mpembuM fuuam AO/MKHO
paccmampusambCs KaK (Monyanueoe) paspelweHue nokKyrnamesisiM Ucrnosb308amb oxpaHseMbili criocob rno
€20 Ha3Ha4veHuto (OononHeHue Kk BGH, Urt. v. 24.9.1979 - KZR 14/78, GRUR 1980, 38 - Fullplastverfahren)».

176 Quanta Computer, Inc. v. LG Electronics, Inc., 553. U.S. 617 (2008). MNpo6nema 3aknto4anacb B TOM,
«KacaeTcsa N1 ncyepnaHue NaTeHTHbIX NpaB NPoAaXMN KOMMOHEHTOB 3anaTeHTOBAHHOM CUCTEMBI, KOTOPbIE
OOJMKHbI ObITb 00 bEANHEHDBI C AOMONTHUTENBHBIMU KOMMOHEHTaMM, YTOObI CTano BO3MOXHO NPUMEHATb
3anaTeHToBaHHble cnocobbl». Quanta Computer, n. 621.

177 Quanta Computer, Tam xe, n. 629.

178 Cyn Takke 3asBUN: «VckroyeHue ucyeprnaHusi nameHmHbIX r1pas, Cesi3aHHbIX C nameHmamu Ha criocobbi,
cepbesHo nodopsasio 6ol 00KMPUHY ucyepnaHus. lNameHmoobnadamernu, cmpemsawuecs usbexams
ucyeprnaHusi rfameHma, Mogym fpocmo coCmasumb C80K0 NMameHmMHYI0 3as18Ky makum obpa3om, 4mo OHa
bydem onucbieams criocob, a He annapam». Quanta Computer, Tam xe, n. 629.
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«Huumo e nodxode amozo Cyda k goripocy 06 ucyepraHUU nameHMmMHbIX rpas He
rnoddepxusaem 00800 LGE o mom, ymo ucyepraHue nameHmMHbIX ripae 8 OMHOWeHUU
gopmyrn Ha criocobbl pou3eodcmea, Kak Kameaopuu, HUkoz0a He Hacmyrnaem.
BanameHmoegaHHbIl crocob He Moxem rnpodasambCs mak e, Kak npedmem unu
ycmpolicmeo, HO meM He MeHee criocobbl Moaym 6bimb 80MIOWEHbLI 8 MPOodyKkme, npu
rnpodaxe Komopo20 Hacmyrnaem uc4yeprnaHue nameHmHbIx npas. B
paccmampugasuwuxcsi HaMmu rpasosbix npeyedeHmax He npoeodusioCh pasnuydue Mexoy
coerikamu, c8si3aHHbIMU C 80IM/IOWEHUEM 3arameHmo8aHHbIX crocobos uu memooos, u
coenikamu, cesi3aHHbIMU C 3arrameHmMos8aHHbIMU arnnapamamu unu Mamepuanamuy»'7°.

«lpu paspewieHHOU rpodaxe u3desiusi, Komopoe 8 3Ha4yumeribHoU cmerneHu
goriowjaem 8 cebe nameHm, npoucxodum ucyeprnaHue ripas nameHmoobradamerns, 8
pesynbmame 4e2o nocredHuli boriee He MOXem ccbiflambCs Ha nameHmHoe rpaso O
KoHmpons nocnedyrowux npodax amoeo usdenus. B daHHom criyyae LGE nepedana
Kopriopayuu Intel nuyeH3uto Ha ucrnoib3o8aHue CeoUX NameHmos u rnpodaxy npPodyKyuu,
8 Komopol amu nameHmb| gornsouweHbl. Mukpornpoueccopbl u Habopbel Mukpocxem Intel
8 3Ha4yumesnbHOU cmeneHu eonowanu 8 cebe nameHmsi LGE, nockosibKy OHU He umernu
UHO20 pa3yMHO20 U pa3peweHHo20 criocoba ucronb308aHUs U 8KITrOYau ece
uzobpemameribHble acrekmsl 3anameHmogaHHbIX crocoboex ',

2. 3aKOHHbIV BbINYCK NPOAYKTA Ha PbIHOK

124. Kak npaBuno, BbINYCK Ha PbIHOK NPOAYKLMU, OXPaHAEMON NAaTEHTOM, SABNAETCS KoYeEBbIM
npeasapuTernbHbIM YyCOBUEM A58 ucdepnaHus npas. Kpome Toro, B COOTBETCTBUU C
POPMYITMPOBKON NOMOXEHWUI HAaLUMOHANbHOro 3aKkoHoA4aTeNbCTBa HEKOTOPBIX CTPaH, 4518 Toro
4yTOGbI NpaBa 6bINn ncHepnaHbl, TakKon NPOAYKT AOIMKEH ObITb BbIMyLLEH Ha PbIHOK
naTteHToobnagarenem unu c ero cornacus. B 3akoHogaTenbLCTBE HEKOTOPLIX APYrMX CTpaH
TpeboBaHue O BbiNycke NPOAYKTa Ha PbIHOK «nateHToobnagaTenemM unu ¢ ero cornacusi» He
YNOMUWHAETCSH, HO YCIOBUEM ABMSETCH TO, YTO TAKOW BbIMYCK HA PbIHOK AOMKeH BbiTb
«3aKOHHBIM» UIK «NpaBoMepHbIMy. Cornacue 6bITb NOMYy4YeHO, HaNpuUMep, 3a c4eT
NpefoCTaBnNeHNss HEUCKNIOYUTESbHOW UMW UCKITIYUTENBHOW NULEH3MN NPU YCITOBUN, YTO
NULEH3NaT He BbIXOAMT 3a paMKku npas, NpeayCMOTPeHHbIX NuueH3nen '8!, Takum obpasom, ans
Lienen ncyepnaHns NaTeHTHbIX NpaB nNpoaaxa NueH3naToM 3anaTeHTOBaHHOro Npoaykra
paccMmaTtpuBaeTCs Kak npogaxa, ocyllecTBneHHaa camum nateHtoobnagartenem, To eCTb Npu
Takow npojaxke HacTynaeT ucyeprnaHme naTeHTHbIX NpaB Ha 3ToT NpoAykT. Kpome Toro, B
cTpaHax AHAckoro coobLyecTBa ucHepnaHue HacTynaeT TorAa, Korga oxpaHseMbli NpoayKT
ObIN BbINyLLEH Ha PbIHOK (060K CTpaHbl) He TOMNbKO NaTeHToobnagarenem Unu ¢ ero
cornacws, Ho Takke U APYrUM fMLIOM, KOTOPOE «3KOHOMMUYECKM C HUM CBSI3aHO» 182,

125. Kpome TOro, B OTHOLLUEHUM «3AKOHHOIO» WM «NPaBOMEPHOro» BbIMycka MpPOAyKTa Ha
PbIHOK MOXET BO3HWKHYTb BOMPOC OTHOCUTENbHO WCYEepnaHus TMpaB B OTHOLUEHUW
Npoun3BEeAEHHOrO U BbIMYLLEHHOrO Ha PbIHOK NPOoAYyKTa, paHee GbiBLIEro B ynotpebnexHum, nnu
npoaykra, nNPou3BEAEHHOro Mo MpuHyauTenbHOW nuueH3mu.  KOHKpeTHO 4TO KacaeTcs
NPUHYAUTENbHOW FNULUEH3UN, TO, HACKOMbKO MOXHO CyauTb, CYLLECTBYIOT criegyowime OBa
NPOTUBONONOXHbBIX MHEHUSA. B cCOOTBETCTBUM C NEPBbLIM, MOCKOSbKY MPOAYKThI, BbIMYLIEHHbIE Ha
PbIHOK MO MPUHYAUTESNBHOW MULEH3UN, CHUTAIOTCHA «3aKOHHO BbIMYLLEHHBIMU Ha PLIHOK», NpaBa
B MX OTHOLUEHUW ucdepnaHbl . B cooTBeTCTBUM C NPOTUBOMOSOXHBIM MHEHMEM, YCrOoBME

179 Quanta Computer, n. 621.

180 Quanta Computer, Tam xe, . 638.

181 Cwm. npenctaBneHune Yewwckon Pecnybnukm k SCP/34. See also Kraler, Patentrecht (6-e n3g., 2009), §33Vb)
4, ctp. 797.

OnpegeneHne TepMUHa «3KOHOMUYECKN CBSI3aHHbIV C HUM» CM. B NyHKTax pelleHns AHAckoro coobLlecTtsa
Ne 486 B pasgene 5.A.2 HacTosALWEero AOKyMeHTa.

183 Cwm. C.M. Correa and J.I. Correa (2016), Bbiwe, npumey. 72.

182
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«3aKOHHOCTM» BbIMyCka Ha PbIHOK YAOBMETBOPSIETCS TONbKO TOrAa, Korga BbIMYCK Ha PbIHOK
ocyulecTBnsieTcss  nateHTooGnagateneM  WnuM  TPeTbMM  NULOM  C  paspeLleHus
nateHToobnagatens ' . B cooTBETCTBUM C 3TUM MHEHMEM MNPUHYOUTENbHAs NULEH3USA
NPOTMBOPEYNUT MOHATMIO cBOGOALI BONMM W BbiaaeTcss Ge3 cornacus nateHTooGnagarens,
MO3TOMY MaTeHTHble NpaBa He MOryT ObiTb McYepnaHbl Mpu MNEpPBON Npofaxe TOBapoB,
npoun3BeAeHHbIX N0 NPUHYAUTENbHBIM NULIEH3NAM 85,

126. Kak nokasaHo B npuBefeHHbIX Bbille pasgenax OOKYMeHTa, noaxodbl CTpaH Mo 3Tum
Bonpocam pasnuyatotcs. B EBponenckom Cotrose, B cooTBeTCTBUM € pewieHnem CJEU, B crnyyae
NPVHYAUTENbBHbIX NUUEH3MN naTeHToobnagatenb He MOXET CuMTaTbCH AaBLUMM corflacuve Ha
NCNoNb30BaHME OXPaHSAEMOM NPOAYKLMN TpeTbeMy nuuy, NO3TOMY nateHToobnagatens MoxeT
npenoTBpaTUTb NMapannenbHbll UMNopPT Takon npoaykumm 88, B lMakuctaHe napannenbHbli
UMMNOPT NPOAYKLUMM, BbIMYLLEHHON HA PbIHOK «J0BbIM APYrMM 3aKOHHBLIM CMOCOBOMY, TakUM Kak
«obasaTenbHble NUMUEH3MM», NPSAMO pa3pellaetca. [lonoxeHne 3akoHogaTenbcTBa Mananaum
Takke NOATBEPXAAeT, YTO NaTeHTHbIe NpaBa He pacnpoCTPaHAKTCS Ha AENCTBUSA B OTHOLLEHUM
n3genui, BbiNyLWEeHHbIX Ha PbIHOK, B YaCTHOCTW, Nony4vyaTenemM NpuHyAUTENbHOW NULEH3UU NN
npeablaywmm nonb3oBatenem'®. B npeacrtaBneHun McnaHum Takke MOSICHAETCS, YTO €Chnu
NPOAYKT 6bin BbiNyLWEH HA PbIHOK TPETbUM NMLIOM, MOMb3YHLWUMCS NPaBoOM, OCHOBAHHLIM Ha
npexaenonb30BaHUN, TO NaTEHTHbIE NpaBa NcHepnbiBaloTCA, a nateHToobnagatens 6onbLue He
MOXET BOCMONb30BaTbLCSi CBOMMM UCKITHOYUTENbHBIMU NPpaBaMu Ha 3anaTeHTOBaHHbI NPOAYKT 88,

3. [locnenpogaxHble N3MeHeHUs / pPEMOHT NPOAYKTa

127. CnencrtBuem ncuyepnaHusi Nnpas, kak NpaBumo, ABASETCH TO, YTO 3aKOHHbIE NOKynaTenm
3anaTteHTOBaHHOro NpoAykTa MOryT UCNoNb3oBaTh UK NepenpoaaBaTb ero 6e3 paspeLleHms
naTteHToobnagaTenst UM KOHTPOSS C ero CTOPOHbI. 3akOHHbIE MOKynaTenu Takke, B NpUHUMNeE,
UMEIOT NPaBO PEMOHTMPOBATL NPMOBPETEHHbIN NPOAYKT, YTOOLI OH MOT NPOAOIKaTh
BbINOSHSTL CBOK NepBOHavanbHyo yHKUMo. OaHako, Kak y»xe roBopuoch B
BbILLENPUBEAEHHbIX pasaenax, NoHATUE ncyepnaHms npae 06bIYHO HE MPUMEHSETCH B Cry4vasnx
MaHWNyNMpOBaHMSA NPOAYKTOM B TON Mepe, B KOTOPOW Takoe N3MeHeHne byaoeT cumtaTbes
‘U3roToBNEHMEM’ 3anaTeHTOBAHHOIO NPOAYKTA.

128. Taknm 06pa3oM, XOTH HET HUKAKUX COMHEHUI B TOM, YTO UCYepraHne He 3auTmT
0eATeNbHOCTb CTOPOHBI, 3aHMMAaIOLLENCS N3roTOBNIEHNEM HOBOWM KOMWMM AAaHHOIO NPOAyKTa,
CyObl paccmMaTpuBanu gena, B KOTOpbIX NaTeHToobnagaTenu nogasanu B cyg Ha upmbl,
npoceccrmoHanbHO 3aHMMaloLLMeCca BOCCTAaHOBNEHUEM M NocneaytoLLen npogaxen
3anaTeHTOBaHHOW NpoayKuumn (nepepaboTkor 1 BOCCTAHOBIIEHNEM NPUOBPETEHHON NPOOYKLMN,
Hanp., UCNOJIb30BaHHbLIX YEPHUITbHbIX KAPTPULKEN, PEMOHTOM NMOBPEXOEHHbIX TOBAPOB).
Takas 4edaTenbHOCTb MOXeT HaXOAUTbCS B NOrPaAHNYHON 30HE MexXay ncyeprnaHmem u
HapyLleHNEM NaTeHTHbIX NpaB. XoTs 00CTOATENbLCTBA KaXA0ro Aena pasnnyHbl, 06LWwun
noaxoAd, NPMMEHSEMbIN CydamMu B TaKuX crnyyasx, 3akito4aeTcs B TOM, YTO, XOTS 3HaYMTENbHas
MoandmKaLma 3gennsa MOXeT pacCMaTpMBaTbCA Kak HapyLleHne naTeHTHbIX npas, B
COOTBETCTBMM C OOKTPUHOM 06 ncyepnaHnm naTeHTHbIX NpaB HeKoTopasi CTeNeHb ero
mMoandmkaumm Bee Xe gonyckaetcsa. OgHako cydbl NpUaepXMBatoTCs pasHbiX NOAX040B B
CBOEN aprymeHTaumm n dpaktopax, KoTopble OHU MPUMEHSIIOT MPU MPUHATUN PELUEHNA N0 TakuM
Jernam, n, COOTBETCTBEHHO, B TOM, YTO KacaeTcd NpeaenoB JONYCTUMbIX U3BMEHEHUI B paMKax
NX COOTBETCTBYIOLLNX HOPUCOVKLWNA.

184 Cwm., Hanp., npeactaenexue VicnaHum k SCP/34.

185 Cwm., Hanp., Nuno Pires de Carvalho, The Trips Regime of Patent Rights (Pexvum naTteHTHbIX NpaB B
cooTBeTcTBUM C cornaweHnem TPUMC), Kluwer Law International, 2002, cTp.99.

186 Cwm. Pharmon BV v Hoechst AG, 19/84, 1985, umtnpyeTtcs Ha CTp. 22 AaHHOro AOKyMeHTa.

187 CraTtbs 37(2) 3akoHa o nateHTax Manansumn 1983 roga (3akoH 291 ¢ nonpaBkamn, BHECEHHbLIMU B

cooTBeTcTBMM C 3akoHoM A1264).

188 Cwm. npepacTaBnenus Vicnanum k SCP/34.
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CoeduHeHHble LLImambi AmMepuku

129. B CoepguHeHHbIx LTaTtax AMepukm B Takmx cnydasix cyabl 06bl4HO M3y4yatoT BONPOC O TOM
TOM, SABMSETCH NN OEATENbHOCTb OTBETYMKOB paspeLleHHbIM PEMOHTOM WS HELOMYCTUMOM
PEKOHCTPYKLMEN (aHaNM3 Ha PEMOHT-PEKOHCTPYKLUMIO). TMpuHLMN pasnuums mexay
paspeLLleHHON 1 3anpeLLeHHON AeATenNbHOCTbIO Gbln pasbscHeH B aene Wilson v. Simpson'®®,
roe Cya npoBen pasnuymMe Mexay npaBoM NOKynaTens 3anaTeHTOBaHHOW MalUWHbI 3aMEHUTb
CNOMaHHbIE UMK CTaBLUNE TYCKIbIMU PEXYLLME HOXM MaLUWHbI, U UCKMIOYNTENbHLIM MPaBoM
nateHToobnagaTensa n3roToBUTb UM OOHOBUTL BCIO MaLLMHy. Cya, OTMETUB, YTO HOXM
TpebytoT kaxable 60—-90 OHeNn, B TO BPEMS Kak MallMHa MOXeT paboTaTb HECKONbKO NeT,
npueen crnegytowme goeoabl: «Kakon Bpen HaHOCUT NpaBy NateHToobnagaTens Ha ceoe
n3obpeTeHne peMOHT 1M 3aMeHa OTAeSbHbIX BbilleAwnX U3 CTPOsi KOMMOHEHTOB
npuoBpeTeHHOM NokynaTeneMm MalunHbI?» %0

130. 3T0T npuHUun 661N BoipaboTaH cyaom B aene Aro Manufacturing Co. v. Convertible Top
Replacement Co."%", B kOTOpOM 3anaTeHTOBaHHas KOMOMHALMSA cocTosNa U3 CKagHoro
TKQHEBOro Bepxa M CBA3AHHOM C HUM METanM4eckon OnopHoOW KOHCTpyKumn. Cya pasbscHun,
YTO 3aMeHa U3HOLLEHHOro TKAHEBOrO BepXa SABNSAETCA JOMYCTUMbIM PEMOHTOM
3anaTteHToOBaHHOW KOMOMHAaLMKM U HE MOXET KOHTPONMpoBaTbCsl nateHToobnagatenem. Cyn
NOSICHWN:

PeweHusi samoeo Cyda mpebyrom 3aKi4YeHUs1 0 MOM, YmO PEKOHCMPYKUUS
3anameHmogaHHO020 06beKkma, cocmosu,e20 U3 He3arnameHmo8aHHbIX 3/IEMEHMO8,
OgpaHu4yu8aemcs makum HacmoswuM eoccmaHosieHuem obbekma, rpu Komopom
«cbakmuyecku uzzomaenugaemcs Hogoe usdesnuey, [...] mnocre moeo, kak 06bexkm,
paccmampusaeMbili 8 UesioM, nepecmar cyujecmeogams. Ymobbl MOHOMOIbHOE paso,
rnpedocmasnisemMoe nameHmomMm, Mo2J10 8HO8b paccMampueambCs Kak cyuecmsyruiee,
peys ormkHa udmu o rno8MmMoOpPHOM co3daHuu 3arnameHmoB8aHHO20 obbekma [...].
lMpocmasi 3ameHa omoOeribHbIX HerlameHmogaHHbIx demajsieli Mo 00HOMY, He3a8UCUMO
om moeo, udem nu peyb 06 0dHOU U Mol xe demariu MHO20KPamHO UmuU O pasHbixX
Oemarnsix rno oyepedu, ssersiemcsi He boree YeM 3aKOHHbIM rpasoM enadesnbua Ha
peMoHm e2o umyujecmaa.

131. B pene Jazz Photo Corp. npomue Komuccuu ro mexoyHapoOHol mopaoese CLLUA™?
AnennsauunoHHbin cyg CLUA no ®egepanbHOMY OKPYry NOSICHUIT pasHuLy MeXay
PEKOHCTPYKLMEN N PEMOHTOM, NOCYNTAaB, YTO OOHA U3 CTOPOH, BOCCTaHaBnmBasi
npyHagnexallyo Apyron CTOpoHe 3anaTeHTOBaHHY «OAHOPA30BYO» kKamepy, Y4Tobbl Ta Morna
MCNonb30BaTbCs NOBTOPHO, HE HapyLUana naTeHTHbIX NpaB. JTO Aeno KacaeTcs crnopa Mexay
komnaHuen Fuji Photo Film Co. n rpynnoin komnaHuin, 3aHMMaBLUMXCA BOCCTAHOBEHNEM
doTokamep. Komnanus Fuji nogana nck B Komuccuio no mexayHapoaHon Toprosne (KMT)
NpoTMB 3apybexHbIX PUPM, 3aHMMaBLUNXCA BOCCTAHOBIIEHNEM €€ OAHOPa30BbIX Kamep, B
KayecTBe aprymMeHTa cocnasLUMCb Ha NopTdenb NaTEHTOB Ha U306peTeHUs U NPOMbILLUSIEHHbIE
o6pa3sLbl, 0POPMMEHHbIX €10 Ha Takue CBOWU kKamepbl. YkasaHHble (hupmbl cobupanu
NCNoNb30BaHHbIE OAHOPA30BbIE KaMephbl, 3anpaBnsAnn B HUX HOBYIO MIEHKY, 3aneyaTbiBanu
3aJHI00 KPbILLKY JIEHTOW 1 NepeynakoBbiBann 0gHOPa30oBble Kamepbl B HOBbIN YeX0rn nog,
cobcTBEHHOM ToproBor mapkoin %, KMT nocuntana Takyro AesTeNbHOCTb HapyLlatoLen npasa
naTteHToobnagarens, ogHako cyn PenepanbHOro okpyra He COrfacuncs C Takum peLleHnem u
nocTaHoBwW, YTo NogobHasa onepaumnsa No nepesanpasBke B NPUHLMNE MOXET

18 Wilson v. Simpson, 50 U.S. (9 How.) 109, 13 L.Ed. 66 (1850).

190 Tam xe, B n. 123.

191 Aro Manufacturing Co. v. Convertible Top Replacement Co., 365 U.S. 336, 81 S.Ct. 599, 5 L.Ed.2d 592
(1961).

192 264 F.3d 1094 (Fed. Cir. 2001).

193 Tam xe, B n. 1099.
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KBanMduUnpoBaTbCs Kak pa3peLleHHbli peMoHT. Cya OTMETU, YTO «XOTsi NpaBo
COOCTBEHHOCTW Ha 3anaTeHToOBaHHOE U3denne He BKIoYaeT npaBa M3rotTaBnmBaTb PaKTUYECKM
HOBOE M3aenue, oHO BKoYaeT B cebs NpaBo Ha NPOAMeHNe NoNe3Horo cpoka cryxobl
opurMHansbHoro nsgenusy. CocnablMCb Ha TO, Kak BOMPOC PEMOHTa U PEKOHCTPYKLNM
onpepgensaeTcs B o0Liem npase, Cya OTMETUST, YTO ANs K PEKOHCTPYKUMM» TpebyeTcs bonee
CyLLeCcTBEHHOe BOCCTaHOBMEHNE 3anaTeHToBaHHOro ob6bekta 94195, Kpome Toro, cya, kak
npeacTaBnseTcsi, BbIpasusl MHEHME, YTO pasHuLa MeXay PEMOHTOM U PEKOHCTPYKLUMEN
SIBNSETCS CMNOXHbIM BOMPOCOM, KOTOPbIA JOMMKEH pellaTbCa OTAENbHO B KaXA0M KOHKPETHOM
cnyyae'®8,

CoeduHeHHoe Koponescmeo

132. B CoeguHeHHom Koponesctee B aene United Wire Ltd. v. Screen Repair Services Ltd.
and Others'” anennsuMoHHbIM CyAoM ObiN 3aa4aH BOMPOC O TOM, MMEN N MECTO aKT
«WN3roToBIEHMsI» MO cMbicny pasgena 60(1)(a) 3akoHa 1977 roga o naTeHTax. B gaHHom gene
peyb Lifa 0 BOCCTAHOBMEHUN 3anaTEHTOBAHHOIO CMTa 4SS NPOCENBaHNS, UCMOSb3yeMOro B
HePTAHOM NPOMBbILLNEHHOCTU. B yacTHoCcTK, naTeHTOOONagareny MMenu ABa nateHTa Ha
KOMMOHEHTbI 6YPOBbIX YCTAHOBOK, KOTOPbIE MPUMEHSAINUCH ANS1 O4YUCTKM BYPOBBLIX KOPOHOK MpW
nx oteoge. OTBETUMKM NPOAaBany BOCCTAHOBMEHHbIE CUTA, MPUKPENIISASt HOBYHO CETKY K
CTapbiM pamkam, Npou3BoAMMbIM NaTeHToobnagatenamu. Cya nepBol MHCTAHUMW pacLeHun
TaKyto ornepauuto, Kak PEMOHT NPOAAHHOIO cuTa. ANENNSUMOHHBIN Cya OTMEHUN 3TO PELLEHUE,
OTKIMOHMB aHarnm3, OCHOBAaHHbIN Ha apryMeHTE «PEMOHTax:

«M3 amozo cnedyem, umo Oelicmeusi, 3arnpeuleHHbie pasdesiom 60, Hapyuiatom 3aKOHhbI,
He3asuCUMO 0m Mo20, MOXHO JIU OIMHECMU UX K Kamea2opuu peMoHma. Takum obpa3om,
HeobxodumMo omeemumb Ha 80MpPOC, s8sAomces U delicmeuss omeemyuka
u3zomosrieHuUeM npodykma, a He e2o PeMOHIMOM, 0COBEHHO MOMOMY, YmMOo omeem Ha
3Mom 80rpPoC MOXem 3a8Uucembs 0mM 80CrpuUSMuUs nuya, omeevyarouie2o Ha Hee2o. Ho
daxke U 8 3mMOM cry4yae, npu peleHuUU 8ornpoca 0 MoM, UMeJIo fiu Mecmo rnpou3eodcmaeo
usdenus, sornowaruezo usobpemeHue, bydem HeobxodumMo y4yumbigams xapakmep
3as18/1eHHO20 U30bpemeHusi, a makxe delicmausi omeemyuka» 1%,

133. CornacHo BbiBogy ANennisiLMOHHOro cyaa, caeflaHHOMY Ha OCHOBaHUM aHanuaa
mmMmeromxcs ¢akTtoB, B A4aHHOM Aerle UMENo MecTo M3roToBMEHNE OTBETUYMKAMM CUTA, KOTOPOEe
6bI10 NpegMeTom nepeont opmyrbl U30OPETEHMS KaXKAOrO U3 NAaTEHTOB.

194 Tam xe, B n. 1104.

195 AnennsauuoHHbIN CyA MOCTAaHOBUI, YTO 3TO PEeLLEeHNEe OTHOCUTCS TONBbKO K TEM Kamepam, KoTopble 6binn
nepBoHayanbHo npofaHbl B CLUA, oTpeMOHTMpOBaHbI 3a rpaHuLen n umnopTupoBaHsl o6paTtHo B CLUA. Yto
KacaeTcsi kKamep, U3HayvanbHO NPOAaHHbIX 3a rPaHnLen, OTPEMOHTMPOBAHHbIX 3a pybexom u
mmnopTupoBaHHbix B CLUA, Fuji coxpaHuna 3a cobon npaBo Ha 3anpet ux nmnopta (Jazz Photo, 264 F. 3d, n.
1105). Ha ocHoBaHum pelweHus BepxoBHoro cyaa no aeny Impression Products Inc v Lexmark International
Inc (2017) MmoxHO chenaTtb BblBOA, YTO AAHHASA YacTb peLleHns anennsauMoHHOro cyAa aHHynMpoBaHa.
AprymeHTbl BepxoBHoro cyaa no neny Impression Products Inc v Lexmark International Inc (2017) cm. BO
BCTaBke 4.

196 AnennsAunoHHbIN cya, B YaCTHOCTK, 3asBun: « Co8epueHHO 04€8UGHO, YMO MeXAy SmUMU MOHAMUSIMU He
cywecmsyem 4emko20 pa3nuyusi: cyoebHble rnpeyedeHmbl oKa3biearom, 4mo 8 peasbHbiX cy0ebHbix denax
«PEMOHM» PedKOo MOXHO 6e3 mpyda omuYUmb 0mM «PEKOHCMPYKUUU». VIMEHHO NOSTOMY topuanyeckas
npakTMKa no AaHHOMY BOMPOCY OCHOBLIBAETCS HA NPeLefeHTHOM NpaBe, MO3BONSIOWEM Ha pearbHbIX
npuMepax nokasaTb TO, KaK AeVCTBYIOWAA NONUTNKA NMPUMEHSETCH B PasNNYHbIX PaKTUHECKnX
obcTosTensbcTBax. [...] («MpedcraBnseTcst HEMPaKTUYHBIM U HEPa3yMHbIM MbITaTbCs BbIBECTU Kakoe-nnbo
npaBuno Mo 3ToOMy BONPOCY — NPOCTO M3-3a Konnyectsa 1 6eckoHe4YHoro pasHoobpasus 3anaTeHToBaHHbIX
n3obpeteHunii»)», Jazz Photo Corp. v. U.S. Int'l Trade Commission, n.1103.

197 United Wire Limited v. Screen Repair Services (Scotland) Limited and Others, July 20, 2000.

198 United Wire Ltd. v. Screen Repair Services Ltd. and Others, 20 nionsa 2000 roga, cTp. 14 NnpoToKona peLueHns
AnennsunoHHoro cyaa.
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134. lNopaepxas pelueHne AnennsaumoHHoro cyaa, nopd XoddmaH nosicHUN: «PeMoHm —
O00HO U3 MOHAMUU (KaK u UaMeHeHue unu adanmauus), Komopoe epaHu4um C rnoHSMuUem
«u32omosrieHue», HO Komopoe meMm He MeHee He 8mopa2aemcsi Ha e20 meppumMopuio.
lMoamomy s coenaceH ¢ AnennssyuoHHbIM CyOOM 8 MOoM, Ymo fpu paccmMompeHuu dena o
HapyweHuu rpas, Co8epueHHO20 MymeM U320Mmoe/ieHUsI OXpaHIeMo20 moeapa, NoHsimue
rodpasymegaemMol IUUEeH3UU Ha PeMOHM S8I1€MCS U3NUWHUM U, 803MOXXHO, 0axe
3anymsigarowjum. OHO omerniekaem eHUMaHuUe om eoripoca, nooHsIMoezo 8 pasdese 60(1)(a):
u320moasurst Jiu omeemyuk 3arnameHmo8aHHbIU MPodykm? B rnoscedHe8HOM si3bike MOHAMUS
U320MOBIIeHUST U peMOHMa Mo2ym 4acmu4Ho riepekpbieams Opye Opyaa. Ho dons uenel
3aKoHa OHU 83aUMHO uckrodatom dpye Opyaax. Jlopa XoddmaH aanee 3asBun: «... 1paso
gnaodesnbya u30esnusi Ha 8bINOSTHEHUE PEMOHMAa He S8/Iemcs caMoCmosimesibHbIM r1pagom,
rnpedocmasrnsemMbiM eMy 10 JTUUEH3UU, I8HO 8bIPaxXeHHOU urnu nodpasymesaemol. 3mo
rpoussodHoe rnpaeso, obpasyrouiee Yacms rpasa cogepwams 110bbie delicmausi, KOmopble He
sensiromesi uzzomosrieHueMm usdenusi»'®. MNpaBunbHbI aHanu3 6yaeT cneayrwmuMm: «MOXHO
Jlu cKka3amb, C y4emoM xapakmepa 3arnameHmogaHHO20 U30eiusi, 4Ymo omeem4yuk u32omosursn
ea0» 200,201 .

SnoHus

135. PelweHne BepxoBHoro cyaa AnoHun oT 8 Hosi6ps 2007 roga?? kacaeTcst NpYMeHeHUs
ncyepnaHus NpaB B OTHOLLEHUM «MOBTOPHO UCMOMb3YEMOro» 3anaTeHTOBaHHOIO U3genusi.
KoHKpeTHO, B paccMaTpuBaeMoMm Aesie Uctel MMen AnoHCKUA NaTeHT Ha YepPHUNbHbIN
KapTpuaK, a OTBETYMKOM Oblna KoMNaHus, koTopasi cobmparna Ucnosnb3oBaHHbIE YEPHUIbHbIE
KapTpuoku, oumiiana ux, nepesanpasnsasia HOBbIMU YepHuamMmu 3a npegenamm AnoHum, a
NOTOM NpogaBana nepesanpaBneHHble KapTpuaKn B AnoHun. BepxoBHbIN cya NOCTaHOBWI,
4YTO MCYepnaHme orpaHMYMBaET UCMOSNTHEHME NaTeHTA TONbKO B OTHOLLIEHUN KOHKPETHOMO
nsgenusa, npogasaemoro nateHtoobnagatenem B AnoHnn. Kpome Toro, BepxoBHbIv cyq
npu3Han Hanuune HapyLweHns B cny4yasx, korga «usdesue, npodasaemoe 8 SnoHuu
nameHmoobnadamernem, Moduguuupyemcs, TUb60O €20 Yacmu 3aMeHsIFomcsl, meMm camMbIM
u32omaeiugaemcs 3arnameHmosgaHHoe usdesiue, UOeHMUYHOCMb KOMOopo20 omsaudYyaemcsi om
uGeHmu4YHoCcmu opuauHaIbHO20 3arnameHmogaHHo20 u3desnus, U 8 3amom criydyae
nameHmoobnadamerb OO/MKEH UMEMb rpaso Ha MpPUMEHEHUE nameHma 6 OmHOWeHUU 8HO8b
U320MOo8rIeHHO20 U30enusi».

136. BerOBHbIVI cyq garnee 3adaBuil, 4YTo Ana onpenernieHna Toro, ©ObIN0 N N3roTOBMEHO HOBOE
3anaTteHToBaHHOE usgenue:

"UeniecoobpasHo paccMompems 8CtO COBOKYNMHOCMb 0b6cmosimesibcms, 8Kr4vasi
ampubymsi 3anameHmogaHH020 u3desnus, demarnu 3arnameHmo8aHHO20 U306pemeHus,
crocob usmeHeHUs1 u3denus usu 3aMeHbl €20 Yacmel, a makxe ghakmu4deckuli criocob
ocywecmerneHus onepayuu u dp. K ampubymam 3anameHmogaHHo20 u3denus
cnedyem omHocumb hyHKUUU, CMPYyKmMypy u Mamepuaribl U320moesieHusi usdesnusi, e2o

199 MHeHusa nopaoB-cyaer no anennsaumsaM B oTHoweHun gena United Wire Ltd. v. Screen Repair Services Ltd.
and Others 3a 20 uionst 2000 roga, onybrnvKoBaHbI MO CChISKE:
https://publications.parliament.uk/pa/ld199900/Idjudgmt/jd000720/wire.htm.

200 Tam xe.

201 Kpome Toro, nopa BuHrem Takke 06bACHUN HEOQHO3HAYHOCTb aHanM3a Ha HanuMune peMoHTa /
M3roToBneHus: «5 He gymaro, 4To B NogobHOM Aene BONpoC Ny4lle BCero paccMatpuBaTb NyTem aHanmsa
TOro, KOTPEMOHTMPOBAN» NN OTBETYMK 3anaTEeHTOBAHHbIN MPOAYKT. OTO CBA3AHO C TEM, YTO PEMOHT MOXET
nogpasyMeBaThb BCEro NWLb KOPPEKTUPYIOLLME OEWCTBUSA ANst UCpaBreHus NOCNeacTBuiA obbIYHOro N3Hoca,
BO3MOXXHO, HE MpeanonaratLne 3aMmeHbl AeTanein; ogHako OH MOXET Nofpas3yMeBaThb U CYLLIECTBEHHYHO
PEKOHCTPYKLMIO 3anaTeHTOBAHHOIO U3AEeNnsi C MaccoBol 3ameHol aetane. O6a AeNCTBUSI C TOYKM 3pEHUs
06LLENPUHSITOro si3blka MOryT ObITb BMOMHE KOPPEKTHO Ha3BaHbI PEMOHTOM, OfHAKO MpWU 3TOM BTOpPOE
OencTBMe MOXeT ObITb HapyLLeHMeM NpaBa naTteHToobnagatens, a nepeoe HeT. Tam xe.

202 [Neno Ne 2006 (ju) 826 ot 8 HosBpst 2007 roga.
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Haldrnexauwjee ucriofb3o8aHue, cpokK cryx6bbi U crocob e2o ucronb3oeaHus. K criocoby
U3MeHeHUs u30esnusi unu 3aMeHbl e20 Yyacmeli criedyem omHOCUMb COCMOsIHUEe
3anameHmogaHHO020 U30esnusi Npu ee U3MEeHEeHUU, Xxapakmep U cmerneHb Moougukayuu
u m. 8., CPOK cryx6bl 3aMeHseMbIx demarnel, a maKke mexHU4eCcKyro yHKUU0 U
3KOHOMUYECKYH UEHHOCMb amux Yyacmel usdenusi»?03,

137. Ha ocHoBaHMM 06CTOATENBLCTB Aena BepxoBHbIN Cya npuwen K BblBogy, YTO AEACTBUSA
OTBETYMKA NPeacTaBNann cobom N3roToBEHME HOBOMO 3anaTeHTOBaHHOIO U3OENns, YTo
ABNANOCH HapyLeHMeM NpaB naTeHToobnagarens.

Ascmpanusi

138. B Asctpanuu, no geny Calidad Pty Ltd v Seiko Epson Corporation (o6cy»xganocb BO
BCTaBKe 5 BblLle), KOTOPOE TaKKe KacaeTCs «BUOOU3MEHEHHbIX» NPUHTEPHbIX KapTPUOXKEN,
BBE3eHHbIX B ABCTpanuio, Cyabu NPULLAK K BbIBOAY, YTO B TEX Criyyasx, KOrga BHOCUMbIE B HUX
N3MEHEHMS KacaloTCHa CBOWCTB, OMMCAaHHbIX B hopmynax n3obpeteHuns, oHn ByayT
paBHO3HAYHbI N3rOTOBMEHMIO HOBOIO U3AENNS, YTO SABNAETCA HapyLUEHWEM NaTEeHTHbIX Npas..
OpHako B J@aHHOM criyyae BHECEHUS OTBETYMKOM NOAOOHBIX UBMEHEHWUI B U3genus
obHapyxeHo He 6bino. B yactHocTn, Cypg 3assun:

«lMocrie mozo kak Ninestar eHecrna ece U3MeHeHUs 8 Kaxdyr Kkameza2opuro kapmpudxed,
ocmarnuch opuauHarbHble kKapmpudxu Epson ¢ HeKomopbIMU USMEHEHUsIMU, 3a cHem
KOMOPbIX UX MOXHO bbII0 UCO1b308amb M0BMOPHO. MI3MeHeHUs1 He ripedcmasrisnu
coboli socripoussedeHue yacmeli u ocobeHHocmel 3as18/1EHHO20 U306pemeHus.
Hukakozao ¢phakmuyecko2o npoudsodcmea usu U320moesieHusi kKapmpuoxa,
gorowaroue2o 8 cebe xapakmepucmuku, ornucaHHble 8 hopmMynax u3obpemeHusi, He
6nblro.

U3meHeHus opuauHarnbHbiX kKapmpudxel Epson coomeemcmeosarsnu 0Cyu,ecmeneHuto
npas enadesnbua Ha usMeHeHue u3denusi, 0abbl o8bICUMb €20 M0f1Ie3HOCMb U
10380/1UMb UCM0/1b308aMb €20 MM08MOPHO [...]. BHe 3agucumocmu om moao, Ha 4mo
OaHHasi onepauusi noxooum e bonbuweli cmerneHu, Ha PEMOHM UMU Ha U320moesrieHue,
OHa 5I8HO He c8si3aHa C rpPou3800CMEOM UslU U320MO8/IeHUEM.

lepmaHus

139. B lepmaHuM 3akoHHble MOKyNaTenn UMEKT MpaBO MCMNONb30BaTb NPUOBPETEHHbIE UMM
TOBapbl MO UX HasHavyeHu?%4, koTopoe BKNoYaeT B cebs obcnyxuBaHMe U BOCCTaHOBMEHUE
NONb30BaTENbCKMX Ka4YeCTB TOBapoB, Korga (PyHKUMOHANbHOCTb MM paboTocnocoBHOCTb
KOHKPETHOM €AMHULbI TOBapa YaCTUYHO UMW NOSIHOCTBIO HapyLweHbl NMMbo yTepsiHbl BCrieacTBue
N3HOCa, NOBPeXAeHUs unu no apyrum npuynHam. OaHako K Hagnexallemy MCrosib30BaHWUo He
OTHOCATCS Mepbl, NpUBOAsILLME K NPOU3BOACTBY HOBOIO M3OEeNusi, oNnMcaHHoro B nateHte?%, B
OBYX HedaBHUX cyaebHbiXx genax, KoTopble paccMmatpuBanucb B [epMaHun, yTouyHsieTcs
pasrpaHu4eHne Mexay Hagnexawum Ucrnosib30BaHNEM N HOBbIM N3rOTOBIIEHWEM.

140. B pene «Palettenbehalter 11»2% depepanbHbin BepxoBHbIn cya Mepmanum (BGH) otBeTun
Ha BOMPOC O TOM, BXOAMUT N B MOHATMUE Ha IeXaLlero UCrnonb3oBaHUsA 3anaTeHTOBaHHOIO
n3aenus, BbiMyLLEHHOrO Ha PbIHOK NaTeHToobnagartenem Unu ¢ ero corracus, 3ameHa 4Yacten
atoro u3genus. CornacHo peluenntio BGH, 3ameHa BXoauT B MOHATUE HaAexallero

208 Tam xe.

204 BGH, pelueHue ot 24 oktabpsi 2017 roga, cm.: X ZR 57/16, BGHZ 2016, 300 —Trommeleinheit. Cm.
npeactasnexune Nepmannm k SCP/34.

205 WckntountensHoe npaBo Briagesnbla nateHTa Ha NpoM3BOACTBO HE MCYEPNbIBAETCH, KOoraa NpoayKT
BbINYyCKaeTCsl Ha PbIHOK NaTeHToobnagaTenem unm ¢ ero cornacus. Cm. npegcrasnexHve NepmaHum K
SCP/34.

208 BGH, pewenue ot 17 uions 2012 roaa, cm.: X ZR 97/11, GRUR 2012, 1118 — Palettenbehalter II.
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NCMNONb30BaHUS, ECNU MOEHTUYHOCTb U3fennst coxpaHsietcss. OTBET Ha BOMPOC O TOM, MAET N
peyb 06 3TOM B aHHOM criy4ae, nMbo xe NpUHATbIE Mepbl paBHO3HAYHbI HOBOMY
N3roTOBMNEHMIO 3anaTeHTOBAHHOIO U3aennsl, 3aBUCUT, MOMUMO MPOYEro, OT OXUAaHWUIA
noTpebutenen oTHOCUTENBHO HEOGXOAMMOCTM 3aMeHbl COOTBETCTBYHOLUX AeTanen B TeYeHne
cpoka crnyx06bl U3aenusi, u CTeneHn, B KOTOPON 3aMeHEHHbIE AeTanun OTpaXKatoT KOHKPETHbIN
TEXHUYECKUI pedynbTaTt n3obpeTeHust. To 0GCTOATENLCTBO, OTPAXKalT N 3aMEHEHHbIE YacTu
KOHKPETHbIN TEXHUYECKUIA pe3ynbTaT M3006peTeHus], Kak MpPaBumio, UrpaeT peluatollee 3HavyeHme
TONbKO TOraa, korga noTpebuTeny oXxuaatoT, YTO Takue AeTanu A0MKHbI 3aMeHATLCS B
TeuyeHue cpoka cnybbl 3anaTeHToBaHHOroO n3genus. Peluatowym hakTopoM B 3TOM sSIBNsSieTCs
TO, BOCMPUHUMAET 1M 0BLLECTBEHHOCTL 3aMeHY B KayecTBe 0ObIMHON Mepbl TEXHUYECKOrO
ob6cnyxXnBaHusi, KoTopasi He Bbl3bIBAET COMHEHWUI B MOEHTUYHOCTU M34ENusl Kak TOBapHOro
aKkTuBa.

141. B peweHum no geny “Trommeleinheit”?” BGH gononHWTensHO yTo4YHM NnapamMeTpbl Ans
OLeHKM BoMmpoca O TOM, NnognagaeT Ny 3aMmeHa Aetanen u3genuvs, BoinyLeHHoro B obpatleHne
C paspelleHus naTeHToobnagartens, noA NoOHATUE Hagnexalero ncnonb3oBaHus, Nnbo
npegcrtaenaeT cobon nsrotosneHme HoBoro usgenusa. BGH nosicHun, 4to B ntobom cnyyae
peLlaloLLnM 3NeMeHTOM SBMSETCH OXpaHdemoe usgenme. 3ITO Takke OTHOCUTCA K Cnyyasm,
Koraa naTeHTooGnagarernb BbiNyCTUIT OXpaHAeMoe u3genve B obpalleHne nuilb B Ka4ecTBe
KOMMOHEeHTa npeaMeTa, COCTOSALLEro U3 HECKOMNbKNX KOMMOHEHTOB. Cyabl 3asBUNn, 4To
pasrpaHu4eHne Mexay Hagnexallmm Ucnosib3oBaHnem U NPon3BoACTBOM HOBOMO U3fenus B
AaHHOM cny4yae AO0MMKHO OCHOBbBIBATbCS UCKITOYUTENBHO Ha TOM, OTPaXeHbl N TEXHUYECKne
pe3ynbTaTbl U306PETEHNS UMEHHO B 3aMEHEHHbIX AeTansax2%8,

6. TMMpo6nembl, c KOTOPbLIMU CTANIKUBAIOTCA rocyaapcTBa-4feHbl Npu
UMnNfIeMeHTaUumn UCKINYEeHUSA, KacaroLerocsa ncyepnaHmAa NaTeHTHbIX NpaB

142. XoTs rocygapcrBa-yneHbl He COOBLUITM O KaKMX-TTIMBO KOHKPETHBLIX CITOXHOCTSX,
CBSI3aHHbIX C MMMIEMEHTaUNEN 3TOr0 UCKIOYEHNS HA HAaUMOHaNbHOM YPOBHE, B CNeayoLmnx
NyHKTaX ykasdaHbl 0OLLME 1 KOHKPETHbIE BOMPOCHI, KacatoLwmecs oCyLecTBEHNST ucyepnaHus
MaTeHTHbIX MpaB Ha HauMoHanbHOM ypoBHe. CM. Takke AokymeHT SCP/26/5, B KOTOpOM
o6cyxaatoTcsa orpaHNYeHns B OTHOLLEHUN UCMOMb30BaHUSA TMOKUX NATEHTHbIX NPaB B KOHTEKCTE
06LLEeCTBEHHOrO 34paBOOXPAHEHMS: STOT BONPOC TaKkKe MOXET UMETb OTHOLLEHWNE K
WCKIIOYEHUNIO U3 cchepbl ncHepnaHns NaTeHTHbIX Npas.

LsycmbicrieHHocmu u HemMoYyHOCMU 8 HayUuOHallbHOM 3aKkoHoOamerbcmee
143. Kak ykasaHo B pasgene 5.A.5 gaHHOro 4OKyMeHTa, ogHon u3 npobrem, HenocpeacTBEHHO

KacarLmnxca paccMmaTtpmBaemMoro UCKnioy4eHuad, asndaeTcda AByCMbICIIEHHOCTb N HETOYHOCTbL B
onpeageneHnn obbema COOTBETCTBYHOLLUMNX NOMOXEHUIN 3aKOHOOATENLCTBA B psige CTpaH.

207 BGH, peweHue ot 24 oktab6ps 2017 roga, cm.: X ZR 57/16, BGHZ 2016, 300 —Trommeleinheit.

208 Y10 KacaeTcs ncyepnaHusi, B HaCTHOCTW, NATEHTHbIX NPaB B Criyvasx nepepaboTkv Unm pemMoHTa ToBapoB, TO
no gaHHomy Bonpocy MexayHapogHasi accoumanmsi no oxpaHe MHTennekTyansHon cobcTeeHHocTy (AIPPI)
n3gana pesontounto Q205: (i) PeMOHT 3anaTeHTOBaAHHOIO U3AEnNus, BKNOYAsa TEXHUYECKOe 00CnyXuBaHue n
He3HauuTernbHble BMELLATENbCTBA, HE AOIMKEH COCTaBNATh HapyLweHne. Ecnu nateHTHbIe NpaBa Ha Takoe
nsgenuve 6binn ncyepnaHel 4O PEMOHTA, OHWM OCTalOTCHA UCHepnaHbl U nocine PeMOHTa; (i) PekoHcTpykums
3anaTeHTOBaHHOIO M3Aenus, KOTopoe BKMoYaeT B cebs M3MeHeHVe nnn BoCcnponsBeAeHne BaxHOro
KOMMOHEHTa TaKoro U3genus, 4omkHa paccMaTpmuBaThbCs Kak HapylieHue. MprHLMN ncyepnaHms K Takomy
PEKOHCTPYMPOBAHHOMY M3AENUI0 MPUMEHATLCA He JorkeH. (iii) MepepaboTka 3anaTeHTOBaHHOIO U3aenus
(ecnu aToO CBAI3aHO C AENCTBUSAMM, B pe3yrbTaTe KOTOPbIX U3A4enusl, KOTopble CNOoNb30Banuch Ans Lenu, ans
KOTOPOW OHW GbINM paspaboTaHbl, NCNOMb3YIOTCA NOBTOPHO 6e3 1X pa3geneHust Ha Ux cCocTaBHble
KOMMOHEHTbI) LOIKHA paccMaTpmuBaThCs C TOUKW 3peHUs TOro, SIBMSIETCS N Takasi nepepaboTka pEMOHTOM
UNN PEKOHCTPYKUMeEN Takoro nagenus. Pesomouna Q205, 10 ceHTabpsa 2008.
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KOHKpPETHO MOXHO KOHCTaTUpOBaTb, YTO, XOTSA UCUYepnaHne Npu3HaeTcsa Kak KOHLenuUusa Bo BCeX
CTpaHax, paccmaTpuBaeMbIX B JaHHOM JOKYMEHTE, OCTaeTcsl BONPOC O ero reorpacunyeckom
NPUMeEHEHUN 1 oxBaTe B psae cTpaH2%®, [1na obecneyeHns apdeKTUBHOrO yHKLIMOHMPOBAHNS
3aKkoHoAaTeNnbCTBa U M3bexaHUs PUANYECKMX HETOYHOCTEN, COCTaBHbIe lopuanyeckue
3NeMEHTbI 3TOr0 UCKMHYEHUS AOMKHbI ObITb COOPMYNMPOBaHBLI MaKCUMarbHO SICHO, YTOGbI
WCKIMKOYNTb COMHEHUSI OTHOCUTENBHO ero oxeaTa. Kak npaBuno, npu Hanuynm sicHbIX
06bACHEHMI IOPUONYECKOrO NPUHLMNA U ero 060CHOBaHMI AanbHeee UX TONKOBaHWE MOXET
JAenaTbCs CyaMu B KaXKO0M KOHKPETHOM criyyae.

PasnuyHbie kameaopuu nipas NIC 8 omHoweHuUU npodyKkuuu

144. Yacto HabnogaeTcs, YTO BbiNyLWEHHOE Ha PbIHOK U3 ENNe OXpaHSeTCs pasiMyHbIMU
npaeBamu MIC: naTeHTamMu, TOBapHbIMW 3HAKamMun, aBTOPCKUMW NpaBamMun Unu B Ka4ecTse
npoMbILWneHHbIX obpa3uoB. Hanpumep, B cnyyae dhapmaueBTUYECKon NpoayKummn ee
XnuMmunyeckas popmMyna MoxeT OXpaHATbCHA NaTeHTaMu, ee PUPMEHHOE HaUMEHOBaHNE MOXeT
OXPaHATBLCA Kak TOBApHbIV 3HaK, @ MHCTPYKLMUN K HEW — aBTOPCKUMK NpaBamu. Bo MHormx
Crnyyasix B HEKOTOPbIX CTPaHaxX KOMMbIOTEPHbIE MPOrPaMMbl MOTYT OXPaHATLCS NaTeHTaMu U1
aBTOPCKMMM NpaBaMu, a pacTUTENbHbIN MaTepuarn MOXeT OXPaHATLCA NaTeHTamu n
cMcTeEMaMK oxpaHbl pacTutenbHoro Matepuana?'?. MpuTom YTo pasnuyHble kateropumn NC
KacaloTCcs pasHbIX XapakTePUCTUK NPOAYKLMN 1 UMEIOT PasHbI OXBaT U ANUTENbHOCTb OXPaHsbl,
B Te4eHne nepruoaa BpeMeHW, Koraa B OTHOLLEHUN NPOAYKLMM OEeNCTBYIOT BCe 3Tu npasa UC,
NPUMEHEeHNe pasHon NOMUTUKN NCHEPNaHNs B OTHOLLEHUM pasnuyHbiX kateropun C n nx
NCMOMHEHNS BAMSIOT HA 3aKOHHOCTb NapannensHoro nmnopTa npoaykumi. Hanpumep, a1o
MOXET CIy4YnTbCH, eCnun Kakas-nnbo cTpaHa NPUMEHSAET HauMOHaNbHbIN PEXUM UcHepnaHus
TOBapHbIX 3HAKOB, HO MeXAyHaPOAHbIN PEXUM UCHEpPnaHUa AN NaTeHTOB UMW aBTOPCKUX NpaB
(vnun Hao6opoT)?'". B aToM cniyyae BnagenbLbl C MoryT nonb3oBaTbCs CBOMMU NpaBamMu U
cCbInaTbCsa Ha HaUMOHarNbHOE Uc4YepnaHme TOBapHbIX 3HAKOB Ansi 6yI0KMpOBaHUS
napannenbHOro MMMNopTa 3anaTeHTOBaHHbIX TOBAPOB B Takylo CTpaHy. B To Bpems kak
pasnuuusa B NONUTUKE UcyepnaHua ansa pasnuyHblx kateropmn MC moryT 6b1Tb 060CHOBaHbI

209 B aTom oTHOWweHWKM cekpeTapuat FOHKTAL coobLimn, YTo B OTHOLLEHUN UCHEPNaHNs NaTEHTHLIX NpaB
«HabntogaeTcs 3HauMTeNbHasa cTeneHb HeMHPOPMMPOBAHHOCTY NO AAHHOMY BOMPOCY BO MHOMMX
pa3BMBalOLLMXCA CTpaHax. 3aKOHbl HEKOTOPbIX CTPaH BKITHOYAT NPSMOE UCKMOYEHNEe B OTHOLLEHMW Mpas,
npegocTaBnsieMblX NaTEHTOM B TEX CMyyasx, Koraa 3anateHToBaHHoe nsgenve Gbino BbiMyLLEHO B MPOAAXY B
nobon cTpaHe Mupa ¢ pa3pelueHns nateHToobnagatens. OQHOBPEMEHHO B 3TMX 3aKOHaX Cpeau npas,
npefocTaBnsieMblX NAaTEHTOM, MPSIMO YNOMUHAETCsl NPaBo NPEenATCTBOBaTbL MMMNOPTY 3anaTeHTOBaHHOIO
ToBapa». CM. npeactaenexune KOHKTAL B nokymeHTe SCP/25/3.

210 Ha HacTosiLuMin MOMEHT BONbLUMHCTBO PUANYECKUX PELLEHWI, KacatloLLMXCsl 4EUCTBUS pasHbIxX kaTeropun NC
B OTHOLLEHWM OZHOTO U3AENUS, NMOXOXE, KACalTCH CUTyaLMN «HANOXEHMWSI» aBTOPCKUX NPaB Y TOBAPHbIX
3HakoB. Ob6cyxaeHune gaHHoro Bornpoca cM. B Shubha Ghosh, Irene Calboli, “Overlapping Intellectual
Property Protection and the Exhaustion Doctrine” (HanoxeHue pa3Hbix BUAOB OXpaHbl MHTENNEKTyanbHOW
COOCTBEHHOCTM U OOKTPUHA ucdepnanus) B Exhausting Intellectual Property Rights : A Comparative Law and
Policy Analysis (\cuepnaHue npaB MHTENNEKTyanbHOM COOCTBEHHOCTU: CPABHUTENbHbIA aHann3
3akoHopaTenbcTea v nonutukn), Cambridge University Press, 2018. ABTOpbI NPULLAN K 3aKITOYEHMNIO, YTO B
OOonbLUMHCTBE Cry4YaeB Mosb30BaHWe NOAO0OHBIM HAaNOXEHWEM MOXET NPEeACTaBnATL COOoM
3noynoTpebneHne npaBamv UHTENNEKTyanbHON COOCTBEHHOCTU, Oyb TO aBTOPCKMMM NpaBamMu Unu npasamu
Ha ToBapHble 3Haku. OJHaKO OHM OTMEYatoT, YTO CyAbl, KaKk NPaBMIo, HEOXOTHO XapakTePU3yoT NoA00HY0
NpakTKKy Kak 3noynotpebneHwve.

21 Kak MMHMMYyM B AByX CTpaHax, rae NpMMEHsieTCs MexayHapoAHoe ucyepnaHme naTeHToB, B OTHOLIEHUN
TOBaPHbIX 3HAKOB AEWCTBYET HaLMOHanNbHoe ncyepnanve (cM. cT. 6(3) 3akoHa 0 ToBapHbIX 3Hakax AHTuUrya u
Bapbyaa 2003 roga u cT. 11 3akoHa 0 3Hakax, pMpMEHHbIX HAUMEHOBAHMAX U NPaKTUKe HeA4OBPOCOBECTHOM
KOHKypeHumn Kambomkm 2002 roga). Kpome Toro, B AHOCKOM cOOOLLEeCTBE, HECMOTPS Ha pa3peLLeHne
napannenbHOro MMMNopTa B OTHOLLUEHUM NaTEHTOB, PEXUMbI 419 aBTOPCKUX NPaB ¥ COPTOB pacTEHUI
paspeLuaoT npaBoobnagatensm NpensTcTBoBaTb MMMNOPTY oxpaHsaeMbix 06bekToB. Cm. C.M. Correa and J.I.
Correa, Parallel Imports and Principle of Exhaustion of Rights in Latin America (IMapannenbHbin UMAOPT K
npuHUMN ncyepnanus npae B JlatnHckon Amepuke), Research Handbook on Intellectual Property Exhaustion
and Parallel Imports (CnpaBo4HMK N0 uccnegoBaHMaM B 06r1acTu ucHepnaHms MHTENNeKTyanbHOm
cobCcTBEHHOCTM M NapannernsHoro umnopra), Yactu 3(11), nog pegakumen Irene Calboli, 2016.
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pasHbIMU NpUYMHaAMK U 0GCTOSTENLCTBAMMU?!?, AMPEKTUBHBIM OpraHam, BO3MOXHO, creayeT
npoaHanuanposaTtb ucyepnaHue VIC B cBoer COBOKYMHOCTU, C TeM YTOObI n3bexaTb Kakmx-
nnbo HenpeaHaMepeHHbIX nocneacTenin?'s,

145. Tlpun paccmMoTpeHnn 0gHOro N3 HefaBHUX AeN, NYCTb U HE KacaBLUErocsi Hanpsamyto
BOMpoOCa AencTBus pasnmyHblx kateropui C B OTHOLLIEHMM OQHOro nsgenus, BepxosHbin cyg
06BbACHUN 060CHOBAHHOCTb NPUMEHEHUS MEXAYHAPOL4HOro ncHepnaHmsi B 06nactn aBTopcKnx
npaB 1 OTMETU, NOYEMY MEXAYHapOoO4HOe ncHepnaHne Takke JOMKHO NPUMEHATLCS B
OTHOoLWeHun nateHToB. Cypa 3asBun, YTO «NpoBeAeHUe pasnuunga Mexay JOKTpuHamMmu o6
ncyepnaHnm NaTeHTHbIX NpaB U NEPBOKN NPOAAXM aBTOPCKOro npaea 6yaeT MMeTb HeGOMbLLION
TEOPETUYECKUIA UMW NPAKTUYECKUIA CMbICI: 9TU ABa NPUHLMUNA UMEIOT KCUITbHOE CXOACTBO... U
€[MHCTBO uenuy, [...] n MHOrMe n3genus NoBCceAHEBHOro UCMOSb30BaHNS ABNAOTCS
npeaMeToM OXpaHbl CO CTOPOHbI Kak MaTEeHTOB, Tak M aBTOPCKMX npaB»2'4.

Lpyaue ozpaHu4eHuUs Ha umrnopm

146. Euwe oaHa npobnema 6bina KOHKPETHO OTMeYeHa B obnactu ncuepnaHumst NnaTeHTHbIX
npaB B OTHOLLUEHUN hapmaLeBTUYECKNX NpenapaToB. XOTs 9TOT BOMPOC, Kak NpeacTaBnsieTcs,
He CBA3aH C NAaTEHTHOM CUCTEMOWN KaK TAKOBOW, OH TEM HE MEHee MOXET BINUATb Ha
napannenbHbIA UMNOPT 3anaTeHTOBaHHbLIX NekapcTB. B yacTHocTu, B npeactaBneHmm
KOHKTA[ roBopuTCcS, YTO HEKOTOPbIE CTPaHbl, KOTOPLIE AOMYCKalOT NapanenbHbIi UMNOpPT
3anaTeHTOBaHHbIX NEKApCTBEHHbIX NPenapaToB, HE pacnonaraT PyKOBOAALWLMMW NPUHLMNAMM
0551 CBOMX PErynmpyoLLnxX OpraHoB B OTHOLLEHUN TOTO, Kak paspeluatb napannenbHbid UMNopT
dapMaLEeBTMYECKMX MPENapaToB, U YTO B 3TOM OTHOLLEHUN HeobxoamMmo obecneyunTb
COrnacoBaHHOCTb MeXxay 0bnacTamMu NnaTeEHTHOro NpaBa M 3aKkoHO4ATENbCTBA,
pernamMeHTMpYyloLLLEro cepy fekapcTBeHHbIX NpenapaTtoB?'S. Kak y»xe roBopunock B Apyrmx
pasgenax, B HEKOTOpPbIX Criyyasx peannsyemMble BapuaHTbl NONUTUKK HE BeOYT K HAMeYeHHbIM
pesynbTatam?'®, 1 NpuHATME NONUTUKK, ONyCKatoLWen napannenbHbIii UMMIOPT, He
00s13aTENBbHO NPUBOANT K AOCTYMHOCTMN B COOTBETCTBYIOLLIEN CTpaHe TOBApOB, BBE3EHHbIX 3a
cuyeT napannenbHoro nmnoprta. B yacTtHocTu, B 06nactn MeamumnHCKOM N arpoXMMmMYecKom
NPOAYKLMM peXUMbI 04006peHMA perynupyroLnx opraHoB, a Takke npasuna,
pernaMmeHTupyoLLmne Ka4yecTBo 1 6e30nacHOCTb NPOAYKLUMKN, MOTYT MOBMUSATbL HA JOCTYMHOCTb
Taknx TOBapOB B CTPaHe.

7. Pe3yanaTb| mnMmnrneMeHTaumMm UCKN4veHus, Kacarouwerocsd ncyepnaHua
naTeHTHbIX nNpaB

147. Kak oTmevaeTcda B 3TOM NPOEKTE CNpaBOYHOro JOKYMEHTA, B NOSIMTUKE N NOAX04ax K
napannenbHOn TOproefe BO BCEM MUpe CyLLeCTBYeT 3HaYuTenoHoe pasHoobpasue, 4To
roOBOPUT O TOM, YTO MHTEPECHI N NOTPEOHOCTN CTpaH B 9TOM 0BnacTu pasnuyHbl, 1 BbIGOp
Ka)kOow CTpaHbl B OTHOLLEHUN KOHKPETHOWN NOMUTUKN OTpaxkaeT ee ocobble obcToATenbCTBa.

212 B faHHOM OOKyMeHTe He NpMBOASATCS NONUTUYECKME NPUYMHBI CYLLLECTBOBAHUS Pa3HbIX MPaBuil B OTHOLLEHWUU
pasnunuHbix BugoB NC. [Ouckyccuio no gaHHomy Bornpocy cM. B Viva R. Moffat, Mutant Copyright and Backdoor
Patents: The Problem of Overlapping Intellectual Property Protection (aBTopckue npaBa-myTaHTbl U NaTEHTbI-
naseviku: npobrnema HanoxeHus pasnuyHbIX BUOOB OXpaHbl MHTeNnekTyanbHown co6cTBeHHOCTH), Berkeley
Technology Law journal, Vol.19:1473, 2004. Cm. Takke Shubha Ghosh, Irene Calboli, 2018, npumeyanne 210
BblLLE.

213 Shubha Ghosh u Irene Calboli cuuTaroT, 4UTo BCEOOBLEMNNIOLLIEE PELLEHNE B 3TOM OTHOLUEHUN OOIMKHO
coveTaTb nocrnegoBaTernbHble NO3NLMN OTHOCUTENBHO UCHEpNaHMs Npas BO BHYTPEHHEN NONUTUKke ¢
NPUHSATUEM NPUHLUMNA B3aMMHOTO NPU3HaHUA KayecTBa 1 cTtaHgapToB npoaykuun. Cm. Shubha Ghosh, Irene
Calboli, 2018, npumeyvaHue 210 BblLLe.

214 Impression Products Inc. v Lexmark International Inc. 137 S.Ct. 1523 (2017).

215 CM. npeacTaenenve KOHKTAL B nokymeHTe SCP/25/3.

216 Cwm. nn. 45-47 pokymeHTa SCP/26/5.
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BmecTe ¢ TEM HM B OQHOM 13 ﬂpeﬂ,CTaBﬂeHMVI pa3fiM4yHbIX rocyaapcTB-4y1I€HOB HNUYEro He
roBopuUTCA 00 3KOHOMUWYECKUX M coLmarnbHbIX NOCNEeACTBUSAX ocylwlecTtBrieHnda KOHerTHOVI
nonuTukM B obnacTu ncyepnaHma B COOTBETCTBYHOLKUX CTpaHax.

148. B uenom, sKOHOMMUCTbI COrNacHbl C TEM, YTO SOKTPUHA UcyepnaHng MMeeT CrOXHbIe
9KOHOMUYECKME NOCNeaCcTBUS U MOXKET ObITb UCTONKOBaHa NPOCTO Kak perynsaTMBHOE peLueHune,
KacatoLeecs Toro, OTKpbITb UK 3aKpbiTb BHYTPEHHUI PLIHOK ANt NapanfenbHoro nmnopra.
Ecnn HekoTOpble CTpaHbl CKMOHHbLI paccMaTpuBaTb HaUMOHANbHOE NcYepnaHne Kak BaXkHbI
KOMMOHEHT npaBa Bragenbua MIC Ha KOHTPOIb 3a TpaHCrpaHUYHbIM pacnpoCcTPaHEHNEM NX
06BHEKTOB NMpaBa Ha NPOTSHXKEHUN BCEro nepuoaa AeNCTBMSA UX OXpaHbl, APYrMe CTpaHbl
paccMaTpuMBalOT OTKPbITOCTb MX PbiHKa NapaniesnbHOMYy UMMOPTY KaK BaXKHbIA CNocob
noaaepXaHus KOHKYpPeHLMK 1 obecneyeHns AocTyna K ToBapam no 6onee HU3kon LeHe?".
Tem He MeHee nccreaoBaTenn oTMeYatoT, YTO napannenbHas TOProBrnsi — 3To obnacTb,
KOTOPYHO Ype3BbIHYANHO CMOXHO OLIEHUTb KONTMYECTBEHHO, MOCKONbKY AN NOAKPENNEeHNs TOn
WX MHOW NO3ULIMN HEAOCTATOYHO AaHHbIX. EAMHCTBEHHbLIM UCKIOYEHMEM ABMNSAETCS
hapmaLeBTMYECKMIA CEKTOP, IAe OpraHbl 34paBOOXPaHEHNS MOTYT OTCreXnBaTb MCTOYHUKN
npogaBaeMbiX MeaUKaMeHTOB.

149. YuntbiBas HEXBATKY AaHHbIX B 3TOM 06riactu, 66110 NogroTOBNEHO NULLb OrpaHUYeHHoe
4YMCNO KONMYECTBEHHbIX UCCIeA0BaHU NO MacluTabam 1 NnocneacTBUsSM napannenbHOro
umnopTa B pasnunyHbix otpacnsax. OgHaKo HEKOTOPbIE SKOHOMUYECKME UCCNEeaO0BaHUA MO 3TON
Teme, XOTS U He OrpaHNYMBalOTCHA KOHKPETHO NaTeHTaMn, TEM He MeHee codepKaT NOone3HyLo
uHdopmaumio. Mo 3akasy BegomcTea nHTennekTyanbHom cobcTeeHHocTM CoeamnHEHHOro
Koponesctea (UKIPO) B 2019 roay komnanuen Ernst & Young LLP 6bin npoBeaeH o6LWMpHbIN
0630p 3KOHOMUYECKMX AaHHbIX U NUTepaTypbl No napannensHoi Toproene?'®. B 063ope Gbino
paccmoTpeHo 6onee 30 SKOHOMUYECKMX UCCreaoBaHM, NPoBeAEHHbIX BUAHLIMU
nccnegoBaTensaMmn Ha MecTax, U Ha OCHOBE Takoro o63opa 6bin caenaH crnegytowmn BoiBog: (i)
MoTumBamu ona napannenbHOW TOProBnn B KOHKPETHOW OTPACI M U PETMOHE MOXET CIYXNUTb
uenbin pag daktopo. OgHUM M3 KOYeBbIX PaKTOPOB, CNOCOOCTBYOLWMX NapansiensHon
TOpProene, ABNSAETCS pasnuyme LeH Ha pasnmyHbiX pbiHKaX, YTO OTKPbIBAET BO3MOXHOCTb
nony4eHus NpmbbInn 3a c4HEeT nepepacnpeneneHnsa ToBapoB MeXay pasnnyHbIMU pbiHKaMu (T.e.
apbuTtpaxHbix caenok)?'®; (ii) Ha Takmx pblHKax, kak pblHKU NeKapCTBEHHbIX NpenapaTos, rae
LieHbl KOHTPOSMPYHOTCA NpaBUTENBCTBAMM, NapannenbHas TOProBnsa He UCYE3HET n3-3a
HeCnoCOBHOCTM PbIHOYHbBIX CUJT YPABHOBECUTb LIEHbI B OTBET HA HaNn4mMe BO3MOXHOCTEN
OCYyLLECTBIEHNs apbuTpaxkHbix caenok?°, (iii) Ewe ogHNMM KOCBEHHBIM (DAKTOPOM

217 Cwm., Hanp., Maskus K. E. (2016), Economic Perspectives on Exhaustion and Parallel Imports (skoHomunuyeckne
nepcnekTyBbl B 06nacTu ncyepnanns npae u napannensHoro nvnopta). B: Calboli I, Lee E (u3g.), Research
Handbook on Intellectual Property Exhaustion and Parallel Imports (CnpaBo4HUK No uccrnegoBaHusM B
obnactu ucyepnaHusl MHTEnNNeKTyansHon cobCTBEHHOCTM 1 NapannensHoro umnopta), Edward Elgar, ctp.
106-124.

218 Ernst & Young LLP (2019), Exhaustion of Intellectual Property Rights (Vicuepnanue npae nHtennekryansHomn
cobectBeHHoCTH). Llenb nccnepoBaHus coctosna B TOM, YTOObI onpeaenuTb, MOXHO NN OLEHUTbL MacluTabbl
napannernbHON TOProBnv B 3KOHOMUKE U NPEASIOKNUTbL NOTEHLMarnbHbIe METOA0NOMMM NCCNEAoBaHNA Ha
oynyuwee. ViccnegoBaHue 6bino 3aka3aHo Anst Toro, YTo6bl NPegoCcTaBUTb NPaBUTENBCTBY HEOOXOANMYHO
VHGOPMaLMIO AN OLEHKN U aHann3a BapyMaHTOB peXrMma ncHepnaHus npae MHTENNeKTyansHom
cobectBeHHocTH (MUC) Ha To BpeMs, koraa Benvkobputanusa nokmHeT EC. O630p nutepaTypbl CM. B pa3gene
3 oTyeTa 1 B NpUNoxeHum A.

219 Hanp., NERA (1999), The Economic Consequence of The Choice of A Regime Of Exhaustion In The Area Of
Trademarks (skoHoMMYeckme nocrneacTeums Bolbopa pexumMa ncyepnaHns B 06nactv ToBapHbIX 3HaKOB);
Ganslandt, Mattias 1 Maskus, Keith E. (2007), Intellectual Property Rights, Parallel Imports and Strategic
Behavior (npaBa nHTennekTyanbHOM COGCTBEHHOCTU, NapanfenbHbI UIMMNOPT U CTpaTerndeckoe NoBeAeHNE);
Bonadio, E. (2011), Parallel Imports in a Global Market: Should a Generalised International Exhaustion be the
Next Step? (MapanneneHbIn MMNOPT B rNobanbHOM pbIHKE: OOMMKHO Ny obLiee MexayHapoaHoe ucyepnaHne
npae cTatb criegylowmm warom?) European Intellectual Property Review, 33(3), ctp. 153-161.

220 Tam xe, Ganslandt n Maskus (2007).
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napannenbHOi TOProBnu ABNSAETCA M3MEHEHUe BantoTHOMO Kypca, KOTOpoe MOXeT MPUBECTM K
LIEHOBOM pasHuLe 1, Takum obpasom, cnocobcTBOBaTL NapannenbHon Toprosne??’,

150. Kpome Toro, Ha ocHoBaHuMM 0630pa NuTepaTypbl B AOKNaAe AenaeTcsl BbIBO4 O TOM, YTO
HaLMOHanbHblEe PEXUMbI MCYEPNaHUA BbIroAHbI o6nagatenam npas NC, NoCKonbKy OHU
obecne4ynBaloT CTUMYN K MHHOBaLMAM, a Takke NepekpbiBatoT napannenbHbIM ToprosLam
KaHan nerkoro oboralleHus 3a c4eT Npou3BoanTenen n aBTopU3oBaHHbIX AUCTPUOBLIOTOPOB.
Hanpumep, B Nogaepkky 3Toro apryMmeHTa:

- Bonadio (2011) cunTtaeT, 4TO HaUMOHarbHbIE PEXUMbI UCHEPNAHWUS NOMOrarT
UCKMIOYNTL NapannenbHbIi UMMOPT, KOTOPbLIN NOBbLILIAET CTeNeHb LeHOBOM
AVCKpUMUHaL MM 1 npegoctasnseT npasoobnagarenam NC ctumynbl NS NoCcTaBok
npoaykumm no 6onee HU3KOM LieHe B CTpaHax C HU3KUM YPOBHEM J0X0Aa, MOCKOSIbKY
OHW MOTYT BbITb YBEPEHDI, YTO 3TU TOBAPbI MO HU3KNM LIEeHaM He BEPHYTCS Ha
BHYTPEHHUIA PbIHOK?22,

- Fink n Maskus (2005) cunTtaloT, 4TO HaLMOHamNbHbIE PEXUMBI UCHEPNAHUA PaCLUNPAOT
KOHTponb obnagatenen NNC Hag mexayHapoaHbIM pacnpocTpaHeHMEM UX NPOOYKLUMM,
YTO NOMOraeT 3aWnTUTb MHBECTULMN B TOProBto, a Takke nocnenpogaxHoe
obcnyxmBaHue??3, Kpome Toro, Palangkaraya and Yong (2006) o6Hapyxunu npu
NOMOLLM TEOPETUYECKON SKOHOMUYECKON MOAENU, YTO Kak naparnnenbHbli UMAOPT, Tak
W yrpo3a Takoro MMnopTa CoKpaTUnIn CTUMYS BHYTPEHHeEro AuctTpmbbioTopa
WHBECTUPOBATb B pasBUTUE PbIHKa?24,

151. Kpome TOro, B HEKOTOPbIX UCCIEeAOBaHMAX AOKa3blBAETCA, YTO B CTpaHax C
HaUMOHarbHbIM PEXMMOM ncHepnaHus obLnin ypoBeHb 61aroCoCTOSHUSA BbIlle, YEM B CTpaHax
C MeXayHapOoAHbIMKU cucTeMamu ncyepnanunsi. Takum o6pasom, cpean apryMeHToB B NOMb3y
KOHTpOns napannenbHOro UMnopTa MOXHO OTMETUTb TOT, YTO LieHOBas AUCKPUMUHALNA He
06a3aTenbHO BpeauT 1 Npu onpeaeneHHbIX 06CTOATENBCTBAX MOXET AaXe NOBbICUTb
3KOHOMMYeckoe BrnarococTosiHne??S, 3anpeT napannenbHON TOProBnun NPUBOAMUT K
MeXayHapoaHOW LEeHOBOW ANCKPUMUHALMW UIN K YCTaHOBIEHWUIO OTAEMNbHOM LieHbl Ans
Kakgoro pbiHka. HanpoTus, NONHOE paspelueHne napannenbHOW TOProenvm NpMBoAnNT K TOMY,
yTo obnapatenb npas MC BbIHY)XAeH yCTaHaBNUBaTb eAnHbIE LeHbl ANs BCeX PbIHKOB.
OKOHOMUKN C HE3NACTUYHBLIM CMPOCOM MPU LEHOBOW ANCKPUMUHALMM CTONKHYTCA ¢ 6onee
BbICOKMMM LeHaMu, Yem npu eauHon ueHe. CTpaHbl Xe C 3nacTUYHbIM CNPOCOM, K KOTOPbIM
OTHOCATCH, KaK NpaBuso, pa3BmBaloLLMeCcsa CTpaHbl, NPy LEHOBOW AMCKPUMUHALUMKM ByaoyT MMeTb
bonee Hu3kMe LeHbI??%. Kpome Toro, B HegaBHeM vccnepoBaHum (Bond Eric and Kamal Saggi
(2020) coobLyaeTcs, YTO PEXNM HALMOHANBLHOrO MCHEPNaHUsa NPUBOANUT K CHDKEHUIO LEH Ha
tore, NOBbILLEHUIO LIEH Ha CEBEpe N YBEINTMYEHUNIO CTUMYNOB Ans uHBecTuumii B HOKP?2?7,

221 Fink (2005), Entering the Jungle of Intellectual Property Rights Exhaustion and Parallel Importation (Bxoas B
OXXYHITIN CYepnaHns NpaB UHTENNEeKTyanbHOM COBCTBEHHOCTU 1 napannensHoro umnopta), Washington,
DC : World Bank, ISBN 0-8213-5772-7., ctp. 171-187.

222 Bonadio, E. (2011), Parallel Imports in a Global Market: Should a Generalised International Exhaustion be the
Next Step? (MapanneneHbIn UMNOPT B rnobanbHOM pbIHKE: JOMMKHO Ny obLiee MexayHapoaHoe ucdepnaHne
npas cTaTb cneayolwmm warom?) European Intellectual Property Review, 33(3), ctp. 1563-161.

223 Carsten Fink and Keith E. Maskus (2005), Why We Study Intellectual Property Rights and What We Have
Learned (Moyemy mbl u3yyaem npaBa UHTENNEKTyanbHON COBCTBEHHOCTU U YeMY Mbl HAYYUIUCh).

224 Alfons Palangkaraya and Jongsay Yong (2006), Parallel Imports, Market Size and Investment Incentive
(MapannenbHbIA UMNOPT, pa3Mepbl pbiHKa U CTUMYyNMpoBaHue nHeecTuumin), Melbourne Institute Working
Paper Series, Melbourne Institute of Applied Economic and Social Research, The University of Melbourne.

225 Varian 1985, umtnpyetcs B cnpaBoyHuke «Development, Trade, and the WTO» (Passutue, Toproens n BTO)
(coctaButenu Bernand Hoekman v gp., IBRD and the World Bank, 2002).

226 Bernand Hoekman et al., Tam xe.

221 Bond Eric and Kamal Saggi (2020), Patent protection in developing countries and global welfare: WTO
obligations versus flexibilities (naTeHTHasa oxpaHa B pa3BMBalOLLMXCA CTpaHax u rmobansHoe 6narococTosHue:
ob6aszatenscTtBa BTO npoTmB rubkmx BoamoxHocten), Journal of International Economics, Tom 122.
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152. B oTnuume oT BbILLEYNOMSAHYTON NUTepaTypbl, HEKOTOPbLIE UCCefoBaTeNn cCYMTaloT, YTO
MEXOYHaAPOLHbIN PEXMM NcHepnaHnust CNOCOBCTBYET KOHKYPEHLMM U NpeaocTaBndeT
notpebutenam 6onbnin BbIGOP 1 NOTEHUMaNbHbIE BbIroAbl B Buae bonee
KOHKYPEHTOCNOCOOHOM LeHbl. Hanpumep:

Muller-Langer (2008) otmeuaeT nccnegosaHue (Ganslandt and Maskus (2004)),
corrnacHo kotopomy B nepuog ¢ 1994 no 1999 roag napannenbHasi TOProrisi nomorna
CHM3NTb LieHbl Ha hapMaLeBTHYeckyto npoaykumio B Lseumn Ha 12—19%. OHu
06BACHANM 3TO NapannensHon Toproenen, Nockoneky LBeumns npegocraensana cobon
€CTEeCTBEHHYIO 3KCMepMMEHTarbHY0 NAoWaakKy B CBSA3M C ee Nepexoaom ot
HaLMOHAamNbHOIO K perMoHanbHOMY pexumy nocne BctynneHus B EC B 1995 rogy?28.

Dobrin n Chochia (2016) yTBepxaatoT, 4TO napannenbHble UMNopTEPbI CNOCOGHbI
obecneunTb 6onee HMU3KME LieHbl Ha ToBapbl??%;, Toraa kak Fink n Maskus (2005)
OTMEYaloT, YTO Pas3nNuyns B Ka4ecTBe napanfenbHoro MMNopTa Takke yBenmymsarT
BblGOp Ans noTpebutenein3O,

Bonadio (2011) oTme4aeT, 4To napannesnbHas TOProens MOXET CTUMYNPOBAaTb
BnagenbLeB NpaB UHTeNMNeKTyanbHOM COBCTBEHHOCTU K CHUXEHUIO LEH 13-3a
KOHKYPEHLNN CO CTOPOHBI NapansesnbHbIX TOProBUEB M MOXET NpeacTaBnsaTb cobown
peLLeHne noTeHunansHon Npobnembl aHTUKOHKYPEHTHOIO NOBEAEHNS CO CTOPOHbI
BrnagernbLeB NpaB MHTENNekTyanbHoW co6cTBEHHOCTM?3!,

Tpu aKOHOMUYECKMX NCCNeoBaHNS, NPOBeAEeHHbIX MO 3akady MuHucTepcTBa
3KOHOMMYecKoro passuTtusa Hoson 3enaHavmn, Takke NOATBEPANNN, YTO paspeLleHne
napansienbHOro UMNopTa OKasbIBaeT YNCTO BaroTBOPHOE BIMSIHUE HA SKOHOMUKY
HoBon 3enaHguu, noBblwas pasHoobpasne JOCTYNHbIX NOTPEBUTENLCKUX TOBAPOB U
CHWXasl PO3HUYHbIE LieHbIZ32,

153. Tem He MeHee cyLLeCcTBYeT MHEHMNE, YTO MEXAYHApPOAHOEe UcHepnaHne MoXeT NPUYNHATD
Bpen NoTpebunTento n3-3a BO3MOXXHOIO CHIDKEHNSA KavyecTBa NPOAYKUMM UK CO34aHus
nyTaHuubl y noTpebuTens:

Hanpumep, Bonadio (2011) yTBepxxgaeT, 4To napannenbHble UMNOPTEPLI HE YYNTbIBAKOT
LileNneBoro Ka4yecTBa pbiHKa U NPOAAT HU3KOKAYeCTBEHHbIE TOBapbl B CTpaHax ¢ bonee
BbICOKMMM CTaHAapTaMy KayecTBa, YTO MOXXET HaHeCTU Bpea noTpebutenam?33,
Hanpotue, Cayap (2008) npuwien K BbIBOAY, YTO 4OCTATOYHbIX NOATBEPXKAEHUIA MHEHNIO
0 TOM, YTO NaparnsnenbHbli UMMNOPT CHKAET Ka4ecTBO NPOAYKUMUU, HET234:235,

228

229

230

231

232

234

235

Frank Mueller-Langer (2008), Does Parallel Trade Freedom Harm Consumers in Small Markets? (Bpeaut nu
csoboga napannensHou TOProBnu NoTpebutensmM Ha Manbix pbiHKax?)

Croatian Economic Survey, No. 11, ctp. 11-41.

Dobrin, Samuel and Chochia, Archil (2016), The Concepts of Trademark Exhaustion and Parallel Imports: A
Comparative Analysis between the EU and the USA (KoHuenuuu ncyepnaHms ToBapHbIX 3HAKOB 1
napannernbHbli UMNOPT: cpaBHUTENbHbIM aHann3 mexay EC u CLUA), TalTech Journal of European Studies,
ToM 6, Ne 2, 2016, cTp.28-57.

Carsten Fink n Keith E. Maskus (2005), cHocka 223 BbiLwue.

Bonadio, E. (2011), cHocka 222 BbiLLe.

Cwm.: https://www.mbie.govt.nz/dmsdocument/12163-intellectual-property-laws-amendment-bill-policy-
decisions-proactiverelease-pdf.

Bonadio, E. (2011), cHocka 222 BebiLLe.

Katherine M. Sauer (2008), The quality of parallel imports (KauecTsBo npv napannensHoM umnopTe),
Economics Bulletin, Economics Bulletin, AccessEcon, vol. 6(44), pp.1-10.

B aTol cBSI3N cnegyeT oTMeTUTb NpeactasneHne Yewckon Pecnybnvkn k SCP/34, B koTOpom Takxke
OoTMevaeTcsl, YTO MOMUMO NOoTepu BnagesnbLem nateHTa cBoew Npubbinu, napannenbHbIA UMNOPT MOXEeT
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154. Yto KacaeTca nuTepaTypbl, B KOTOPOW YTBEPXKOAETCSH, YTO MEXAYHAPOAHbIN PEXUM
ncyepnaHus gyLwmnT MHHOBaLMK, TO B Aoknage komnaHum Ernst & Young LLP rosoputcs, yto
3TOT apryMeHT CMOPHbINA MU YTO NpU OTCYTCTBUM IMMUPUYECKUX UCCrea0BaHNA Kakon-nmbo
TBEpPAbI BbIBOJ B 9TOM OTHOLLEHWUM caenaTb HEBO3MOXHO 23,

155. YuutbiBas HEO4HO3HAYHbIE SKOHOMUYECKME pe3yribTaTbl, NTOCOBETOBATb KOHKPETHbIN
pPeXnm ncdepnaHns Ans KOHKPETHOW CTpaHbl UNn B rnobanbHOM KOHTEKCTE CNOXHO. B
KOHEYHOM cYeTe BOMPOC O TOM, SABMAETCS NN NapanfenbHblii UMNOPT NOME3HbIM U BPEAHbIM,
SABMNAETCS AMMUPUYECKMM BOMPOCOM, KOTOPbIV 3aBUCUT OT KOHKPETHbBIX OOCTOSATENBLCTB.
Kaxxgasa ctpaHa umeeT cBom 0COBEHHOCTM M MO3TOMY [OSMKHA afanTupoBaTh CBOK MOMUTUKY B
obnacTtu ucyepnaHus NnpaB kK CBOMM COBCTBEHHbLIM NoTpebHocTsM. [Mpn 3TOM HeoBXxoaMMOo
yunTbiBaTh OOnee LWMpoKy HauMoHanbHYK NOMUTUKY, HAaNPaBMEHHYI0 Ha MakCUManbHoe
NCnonb3oBaHMe BHYTPEHHUX PECYPCOB AN MHHOBALMIA U pa3BMTUSA C y4eTOM 3aTpaT Ha
coumanbHoe obecnedeHve. Bblbop pexrma ncyepnaHus npas MOXeT MMETb NOCNeacTBus Ans
MeXOyHapoaHOM TOProBnu, A4S BTOPUYHBLIX PbIHKOB, ANsi NpaB noTpebuTenen u Ansa kaHanos
pacnpocTtpaHeHus. Tak, O4uH U3 BUAHbIX YYEHbIX MO 3TOMY BONPOCY OTMEYaeT, YTo npwm
onpeaeneHnm NONUTUKK, KoTopas Havny4vwmnm obpasom oTeevana 6bl X HauMoHanbHbIM
WHTepecaMm, CTpaHaM HeobXoaMMO yunTbiBaThb cregyolme hakTopbl: MHTEPECHI Kak
HaUMOHanbHbIX, TaK U MHOCTPaHHbIX BnagensueB VIC, KOTOpble XXenarT KOHTPONIMPOBaTb
TpaHCrpaHM4YHy TOProBIIK0 CBOEW MPOAYKLUMEN, a TaKkke UMEeTb BO3MOXHOCTb YCTaHaBNMBaTb
LieHbl M NMPUMEHSTb LLEHOBYO AUCKPUMMHALUMIO B Pa3NIMYHbIX OPUCOUKLMSAX; UHTEPECHI
CTOPOHHUX MMMOPTEPOB B 0ONACTM NPOSAXN U pacnpoCTpaHEHNst TOBAPOB, 3aKOHHO
NprMoOpeTeHHbIX 3a PyOeXXoM; MHTEpeChbl NOCPEeLHUKOB, PO3HWUYHbLIX TOProBLIEB U APYTrUX
ANCTPNOBIOTOPOB, 3aHMMaIOLLMXCA pacnpeneneHnemM ToBapoB, 3aKOHHO NPUOBPETEHHBIX Y
napannesnbHbIX MMNOPTEPOB; 3aMHTEPECOBAHHOCTb NOTpebuTenern B ToM, YToObl UMETL 4OCTYN
K 6bonee pasHoOOOpa3HOMY acCCOPTUMEHTY TOBaPOB, XefaTenbHO No 6oree HU3KUM LieHaMm, Ha
HaUMOHanbHbIX PblHKaXx, 3a CYeT NapannenbHOro MMNopTa; MHTEePECHl HaLMOHaNbHbIX
NpaBuUTENBLCTB B NPOABWKEHUN MECTHbIX oTpacnewn ¢ 6onbwmnm o6bemom VC 3a cyeT oxpaHbl
3TUX OTpacnen ot OMNOMHUTENBbHOM KOHKYPEHLMN CO CTOPOHBI NapanfienbHoro umnopTa; u,
HaKOHeL,, NHTepPEeChl HALMOHabHbIX MPABUTENbLCTB B NMOBLILLEHUN KOHKYPEHLUUN Ha
HaLMoHanNbHOM pbIHKE MyTEM OTKPLITUS ero Ansi napannensHoro nvnopTtaz®’,

156. B 3aknioueHune cnefyeT ckasaTtb, YTO, XOTA MO BOMNPOCY 06 ncyepnaHumn He cyllecTByeT
€[MHOro NoAxoaa, Hanmume aMNUPUYECKNX aHHbIX MOMOrno Obl pyKOBOAMTENAM OUPEKTUBHbIX
OpraHoB NpvHMMaTb 060CHOBaHHbIE NONUTUYECKNE pelleHns. VIMEHHO No3ToMYy, B CBA3M C
HexBaTKOW AaHHbIX, B aApec BriacTen u MexayHapoaHbIX opraHm3auni 3syyat obpalleHus ¢
Np13bIBOM npunaratb 6onblue ycunuii ans cbopa Takmx AaHHbIX U NPeaoCTaBneHns nux ans
nccrnegoBaHUM — Mo KparHen Mepe, B CEKTopax, UMeLWmMX 6orbLIoe 3HaYeHne ans
rocyaapCTBEHHOW NONUTMKNZS,

[JononHeHue cnepyeT]

HaHecT ylepb penyTaumu nponssoanTens (Brnagenbla naTeHTa): HanpuMep, U3-3a OTCYTCTBUSI KOHTPONS 3a
KayeCTBOM Mpogax U COMyTCTBYIOLMX YCIYT UMK U3-3a HEU3OEXHbIX HAPYLLEHWA, eCnn, Hanpumep,
npoaykums, npofaBaemas Ha OQHOM PbIHKE, HE COOTBETCTBYET HOPMaTMBHbLIM TpeboBaHNSAM Ha ApPYroM
pblHKe.

236 Hanpumep, Maskus cornaiuaeTtcs ¢ TeM, 4TO HET 3KOHOMETPUYECKNX UCCe0BaHNI, KoTopble Bbl yYnTbiBANU
noTeHumManbHble NOCNeACTBNA NapannefnbHOro uMnopTa Ans pelleHnii upm, Bnagetowmx npasamu UC,
nHeectmpoBaTtb B HIOKP (Maskus K. E. (2016), Economic Perspectives on Exhaustion and Parallel Imports
(OKoHOMMYeckMe nepcnekTMBbl MO UcHepnaHuo 1 napannensHomy nmnopTy). B: Calboli |, Lee E (nog pea.)
Research Handbook on Intellectual Property Exhaustion and Parallel Imports (CnpaBoyHuk no
uccrnegoBaHuaM B 06racTv ucHepnaHvsa npas MHTENNeKTyanbHoW COGCTBEHHOCTY 1 NapannenbHoro
umnoprta)). Edward Elgar, ctp. 106—124.

287 Irene Calboli (2019), cHocka 28 BbiLue.

238 Cwm., Hanpumep, Maskus K. E. (2016), cHocka 217 Bbiwie.
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