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Introduction

� “The path of development a country follows depends on the circumstances of that country

and should be decided by its people.”
(戴庆利 [Dai Qingli],  Political Counsellor at the Chinese Embassy in London, in: The Economist, May 5th) 
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� “Some of the indicators Brazil boasts today are the result of public policies prioritizing

strategic investments, the adjustment of the legal and regulatory frameworks that minimized

risks like the breach of […] property rights.”
(D. Rousseff, Mensagem ao Congresso Nacional, p. 27; translation by the author)

� Action Plan: […] III. New proposals to explore

[…] 4. Hold a meeting of Senior Officials for discussing ways of promoting scientific,

technological and innovation cooperation in BRICS format including by establishing a working

group on co-operation in the pharmaceutical industry.
(Sanya Declaration by the Heads of State of the BRICS Countries, April 14th 2011)
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Geopolitical Background: Share of Global GDP
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Research Questions

(1) How do the BRIC countries view the current health-related 

international IP system?
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(2) Which are the factors that determine their perception?

(3) Are there any grievances they are likely to address? 

© www.dahew.com
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Step I: international treaties
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Step II: factors determining perception
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Individual Rent-Seeking

Access to HealthEconomic Growth

developmental axis

IP



Max Planck Institute for Intellectual Property and Competition Law

Name / Date

TRIPS Mirror: Wordings (Sein und Sollen) 

Current Art. 7 TRIPS

‘The protection and enforcement of IPRs

should […] conducive to social and

economic welfare, and to balance of

rights and obligations.’
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Current Art. 8 TRIPS

‘Members may adopt measures necessary

to protect public health […] and to

promote the public interest in sectors of

vital importance to their socio-economic

and technological development.’

Proposed Amendment: Art. 8a TRIPS

‘Balance of Interests’

1. Members shall take due account of the

objectives and principles set out in Articles

7 and 8 when formulating or amending

their laws and regulations. In doing so,

they shall ensure that the protection

granted reflects a fair balance between

private economic interests and the larger

public interest as well as the interests of

third parties.

MPI for Intellectual Property and Competition Law and Institute
for Intellectual Property and Market Law, University of Stockholm
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Constitutional Mirror (e.g. Brazil)
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Art. 5o inc. XXIX CF

Art. 6o and 196 

et seq. CF

Art. 170 et seq. 

CF developmental axis

Art. 5o inc. XXIX Constituição Federal 1988: 
“the Law shall guarantee to all creators of industrial inventions a
temporary privilege for their utilization, as well as protection of
industrial inventions, the property of trademarks, trade names and
other distinctive signs, in view of the Country’s social interest and

technological and economic development;’
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Participatory Axis: determinants

import 
dependency

import 
dependency

reimbursement 
schemes

reimbursement 
schemes

health 
infrastructure

health 
infrastructure
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Achieving Balance on the Participatory Axis (IP – A2H): 

availability of innovative medication (simplified)
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speed of market entry of innovative medication

� post-patent expiry price
inelasticity due to consumer
preference

� slow response of demand to
increases in income due to long-
term effect of income-elasticity of
demand

Yes but3
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Actualities on the Ground: relating access to health to self-

sufficiency
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Competition Axis: determinants

regulatory barriers 
to market entry

regulatory barriers 
to market entry

access to primary 
factors

access to primary 
factors

functioning 
competition 
framework

functioning 
competition 
framework
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Actualities on the Ground: problems

Brazil 

ANVISA vs, INPI

Russia 
Roszravnadzor and

MPHSD

India

No single entitiy

(centralisation efforts 

stalled in Lok Sabha

2009)

China

SFDA

Regulation
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Brazil 

Amendment pending 
since 2004

(Projeto de  Lei No. 
5.877705)

Russia 

Competition Law 2006

India

Competition Law     
2002

China 

Anti-Monopoly-Law 
2008

Competition
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Developmental Axis: determinants

self-sufficiencyself-sufficiency

epidemiological 
exigencies

epidemiological 
exigencies

demographic 
trajectory

demographic 
trajectory
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Strategic Options: balanced vs. unbalanced growth
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Growth Strategy

Unbalanced Growth Balanced Growth

Social Overhead 

Capital 

Directly Productive 

Activities

Social Overhead 

Capital 

Directly Productive 

Activities
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Equation of A2H Strategy (assumption against external 

economies) 

IPS(G, A2H, IP) = 
�

���	∗	��
G 

� (largely) given: IP protection standard

� variable: A2H
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Unbalanced Growth Option: 

social overhead capital & IP – doubling external economies 

IP

diversity

externalities

knowledge 
diffusion in 

general

specialisation

externalities
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SOC

reduction 
of DALYs

reduction 
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rates

rise in 
living 

standards
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Policy Directory: Brazil

• sectoral trade balance

• access to health rates

• overseas market access

exchange rate exchange rate 
imbalances

(R$ vs. CNY/US$)

• expanding coverage

• infrastructure
development 

objectives

• epidemiology

• changing societal patterns
demographic 

trajectory
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achieve self-sufficiency 

by consolidating the 

domestic generics 

sector

intensify public or PPP 

initiatives to satisfy 

neglected diseases 

needs

(e.g. Farmanguinhos)
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Policy Directory: Russia

• sectoral trade balance

• access to health rates

• overseas market access

exchange rate exchange rate 
imbalances

(RUB vs. CNY/US$)

• expanding coverage

• infrastructure
development 

objectives

• epidemiology

• changing societal patterns
demographic 

trajectory
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achieve self-sufficiency 

by expanding the 

domestic generics 

sector

expand reimbursement
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Policy Directory: India

• sectoral trade balance

• access to health rates

• overseas market access

exchange rate 
imbalances

(` vs. CNY/US$)

• expanding coverage

• infrastructure

• independent innovation

development 
objectives

• epidemiology

• changing societal patterns
demographic 

trajectory
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consolidate access to 

regulated market for 

both generics and 

innovative companies

extend coverage to 

rural areas

expand reimbursement

protect innovative 

drugs
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Policy Directory: China

• sectoral trade balance

• access to health rates

• overseas market access

exchange rate exchange rate 
imbalances

(CNY vs. US$/€/¥)

• expanding coverage

• infrastructure

• independent innovation

development 
objectives

• epidemiology

• changing societal patterns
demographic 

trajectory
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get access to regulated 

markets for generics 

companies & API 

producers

streamline distribution 

system

extend coverage to 

rural areas

R&D in biotechnology
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Summary: ‘Action Plan’ revisited – type-I diseases
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Individual Rent-Seeking

Access to HealthEconomic Growth

developmental axis

‘Bolar’ 

Exceptions

Patent 

Linkage

Parallel 

Importation

Test Data 

Exclusivity

‘patent cliff’ until 2015 
(2011: Lipitor; Zyprexa;
2012: Plavix; Seroquel:
~ 17.7bn $ [U.S. Sales])

Patentability
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Summary: ‘Action Plan’ revisited – type-II&III diseases
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Individual Rent-Seeking

Access to HealthEconomic Growth

developmental axis

Compulsory 

Licences

• biotechnology
• PPP (R&D, 

investments)
• South-South trade

Injunctive 

Relief
Patentability
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Thank you for your attention!
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