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What is Happening Now in AI?

• Rise of the Foundation Model

Source: Bommasani et al. (2021)
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Collaborative Cycle in AI Development

Spreading New TechnologyMotivation & Incentives

Sharing New Knowledge



Lee & Jun Law Office 4

The End of Open Innovation?

Source: OpenAI (2023)
(Emphasis added.)
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Landscape of AI Ecosystem

Source: Competition and Markets Authority (UK) (2023)
(Emphasis added.)
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Landscape of IP Issues

Datasets

Foundation Models

Fine-Tuned Models

• Copyrights

• Sui Generis Database Rights

Untrained Models

• Trade Secrets

• Software Copyrights (?)

• Fair use

• Dataset Licenses

• Closed Source (via Contract)

• Open Source

• Copyrights (?)

• Patents (?)

• Closed Source (via API)

• Open Source

• Closed Source (via API)

• Open Source

Services / Outputs

• Software Copyrights

• Trade Secrets

• Patents
(Network architectures, learning 

methods, etc.)
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IP Protection of Datasets

Datasets

Foundation Models

Fine-Tuned Models

• Copyrights

• Sui Generis Database Rights

Untrained Models

• Trade Secrets

• Software Copyrights (?)

• Fair use

• Dataset Licenses

• Closed Source (via Contract)

• Open Source

• Copyrights (?)

• Patents (?)

• Closed Source (via API)

• Open Source

• Closed Source (via API)

• Open Source

Services / Outputs

• Software Copyrights

• Trade Secrets

• Patents
(Network architectures, learning 

methods, etc.)
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IP Protection of AI Technologies

Datasets

Foundation Models

Fine-Tuned Models

• Copyrights

• Sui Generis Database Rights

• Software Copyrights

• Trade Secrets

• Patents
(Network architectures, learning 

methods, etc.)

Untrained Models

• Trade Secrets

• Software Copyrights (?)

• Fair use

• Dataset Licenses

• Closed Source (via Contract)

• Open Source

• Copyrights (?)

• Patents (?)

• Closed Source (via API)

• Open Source

• Closed Source (via API)

• Open Source

Services / Outputs
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• Example

– Google’s patents on core technologies

Relaxed Grip on AI Patents

• Patents with CPC code G06N 3/08 

(learning methods)

Source: Forbes

Source: Google Patents
(Emphasis added.) Source: Reddit
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IP Protection of Trained Models

Datasets

Foundation Models

Fine-Tuned Models

• Copyrights

• Sui Generis Database Rights

• Software Copyrights

• Trade Secrets

• Patents
(Network architectures, learning 

methods, etc.)

Untrained Models

• Trade Secrets

• Software Copyrights (?)

• Fair use

• Dataset Licenses

• Closed Source (via Contract)

• Open Source

• Copyrights (?)

• Patents (?)

• Closed Source (via API)

• Open Source

• Closed Source (via API)

• Open Source

Services / Outputs
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IP Protection of Trained Models 

Source: https://huggingface.co/
(Emphasis added.)

IP Protection?

https://huggingface.co/
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IP Protection of AI-Generated Outputs

Datasets

Foundation Models

Fine-Tuned Models

• Copyrights

• Sui Generis Database Rights

• Software Copyrights

• Trade Secrets

• Patents
(Network architectures, learning 

methods, etc.)

Untrained Models

• Trade Secrets

• Software Copyrights (?)

• Fair use

• Dataset Licenses

• Closed Source (via Contract)

• Open Source

• Copyrights (?)

• Patents (?)

• Closed Source (via API)

• Open Source

• Closed Source (via API)

• Open Source

Services / Outputs
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Open Foundation Models: A Game Changer?

Source: https://ai.meta.com/llama/
(Emphasis added.)

https://ai.meta.com/llama/
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IP Protection of Open Foundation Models

Datasets

Open Foundation Models

Fine-Tuned Models

• Copyrights

• Sui Generis Database Rights

• Software Copyrights

• Trade Secrets

• Patents
(Network architectures, learning 

methods, etc.)

Untrained Models

• Trade Secrets

• Software Copyrights (?)

• Fair use

• Dataset Licenses

• Closed Source (via Contract)

• Open Source

• Copyrights (?)

• Patents (?)

• Closed Source (via API)

• Open Source

• Closed Source (via API)

• Open Source

Services / Outputs
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Use Model Outputs to Train Another Model

https://crfm.stanford.edu/2023/03/13/alpaca.html

GPT 3.5 Outputs LlaMa1 Model

Fine-tuning

+

Alpaca Model

• Training costs < $600

• Performance comparable to GPT-3.5
(in certain tasks)

https://crfm.stanford.edu/2023/03/13/alpaca.html
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Use Model Outputs to Train Another Model

• Potential violation of OpenAI’s Terms of Use

– Legal question: Is this clause valid under applicable competition laws?

(c) Restrictions. You may not …
(iii) use output from the Services to 
develop models that compete with 
OpenAI;

Source: https://openai.com/policies/terms-of-use
(Emphasis added.)

https://openai.com/policies/terms-of-use
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Takeaway

Datasets

Foundation Models

Fine-Tuned Models

• Copyrights

• Sui Generis Database Rights

Untrained Models

• Trade Secrets

• Software Copyrights (?)

• Fair use

• Dataset Licenses

• Closed Source (via Contract)

• Open Source

• Copyrights (?)

• Patents (?)

• Closed Source (via API)

• Open Source

• Closed Source (via API)

• Open Source

Services / Outputs

• Software Copyrights

• Trade Secrets

• Patents
(Network architectures, learning 

methods, etc.)
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Thank You!
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