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* 	Las opiniones expresadas en este documento son las del autor y no representan necesariamente la posición de la OMPI.
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Sistema de La Haya



That alternative route consists of filing a single international application under the Hague Agreement for the International Registration of Industrial Designs.  Those entitled to use this system, the nationals of States party to the Agreement and  persons or legal entities assimilated to those nationals, may file a single international application with the International Bureau of WIPO and designate in that application the Contracting Parties to the Agreement in which they wish to obtain protection for their designs.

  

The international application has to comply with only one set of formal requirements, can be filed either in English or in French;  and has to be accompanied by the payment of a set of fees in one single currency.



The advantages of central filing are obvious from the viewpoint of the applicant, the only limitation being the list of Contracting Parties to the Hague Agreement that can be designated for protection.
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Among those means of protection, we find, inevitably, the law on unfair competition.  Practically all countries in the world have laws on unfair competition that can be applied to ensure at least a minimum level of protection for designs.  In addition, several countries confer protection to designs under copyright law.  And in many countries as well, certain designs may find protection through the trademark law. However, the means of protection which is perceived as the most relevant from the viewpoint of the design industry is that offered through specific, sui generis design protection systems, based generally on the registration of industrial designs, and accompanied, in some jurisdictions, by some form of protection also offered to non-registered designs. 



In my presentation this morning I shall focus on design registration systems, without ignoring the importance of other means of protection.



[Theses systems give the right holder a title conveying a presumption of ownership and validity as from the date of registration]. 
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The first of these questions, why designs need protection, has already been treated in a very eloquent manner during the opening statements made this morning.  Among the reasons why protection is needed, the following can be highlighted:

	-   firstly, design creation is at the basis of the development strategies of many enterprises, making a substantive contribution to wealth creation in the world today;

	-  secondly, design creation needs to be accompanied by design protection in order to be able to operate as an effective tool for building and maintaining a competitive advantage in the marketplace;

	-  thirdly, the creation of designs is attracting large amounts of business investment;  and, due to advance in technology and to market globalization, designs are increasingly exposed to copy and counterfeiting, more quickly and on a greater scale than ever before.

	

Thus, the need to provide for efficient, legal means of protection for designs, both at the national and international levels.










_1225263787.ppt




EL ARREGLO DE LA HAYA

PARA EL REGISTRO INTERNACIONAL 

DE DISEÑOS INDUSTRIALES







20 a 24 de noviembre de 2006

Cartagena de Indias

Colombia  


















_1225263785.ppt


Protección Legal

		Convenio de París (propiedad industrial)

		Arreglo de La Haya



		Convención de Berna (derecho de autor)



		OMC - Acuerdo sobre los ADPIC



marco legal international



Diseños



Three major multilateral treaties provide the international legal framework for the protection of designs, from a substantive point of view.  These are:  the Paris Convention on Industrial Property, the Berne Convention on Copyright and the TRIPS Agreement.  Over the years, these treaties have gained wide acceptance.  The Paris Convention has today [168] Member States, the Berne Convention [155] and the TRIPS Agreement is in force for the [147] Members of the World Trade Organization.   These treaties oblige Members to protect industrial designs in their territories, but leave it to them to determine in what ways that protection will be implemented.  As a result, we see different countries following different approaches with regard to the protection of industrial designs, with legal protection being made available through various means.
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  Today, some 100 countries in the world provide for design protection through registration.  Along with national systems, we find  regional systems, such as those existing within the European Community, the Benelux and the African Intellectual Property Organization (OAPI).  Under those regional systems, a regional office is entitled to issue titles of protection with effect in the territories of all States party to those systems, 25 States in the case of the European Union, three in the case of Benelux, [16] in the case of OAPI.

   Along with that distinction between national and regional systems, an equally important distinction can be made between other two categories of design registration systems:  on the one hand, those where a title is issued by an Office upon deposit of a design, with no examination being undertaken by the Office as to whether the design is new or original.  On the other hand, those systems where an Office grants a right only after having verified, through substantive examination, including novelty examination, that the design complies with all the substantive criteria required by law to deserve protection.  Examples of deposit-type systems, can be found in most European countries and in the regional system set up by the European Community.  Examples of “full examination-type” systems, can be found in the USA, in Japan and in several Latin American countries.  This distinction between deposit and examination systems, was particularly present throughout the discussions that lead to the revision of the international registration system for designs, and to the adoption in 1999 of a new Act of the Hague Agreement, the so called Geneva Act.



   A third point I would like to make at this stage concerns formality requirements.  Both national and regional systems, regardless whether they provide or not for full substantive examination, they require that design applications fulfil certain formalities.  And such formal requirements may be quite different from one Office to another:  Much more so than for trademark applications.  And this is a matter of concern for most creators and companies wishing to obtain protection for their designs at the international level.
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Three major multilateral treaties provide the international legal framework for the protection of designs, from a substantive point of view.  These are:  the Paris Convention on Industrial Property, the Berne Convention on Copyright and the TRIPS Agreement.  Over the years, these treaties have gained wide acceptance.  The Paris Convention has today [168] Member States, the Berne Convention [155] and the TRIPS Agreement is in force for the [147] Members of the World Trade Organization.   These treaties oblige Members to protect industrial designs in their territories, but leave it to them to determine in what ways that protection will be implemented.  As a result, we see different countries following different approaches with regard to the protection of industrial designs, with legal protection being made available through various means.
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Portafolios de Registros 

Diciembre 31, 2005











TM-HOLD


			Portafolios			Int. Registros						Titular


			1 IR			6,976			21.79%			6,976			66.31%


			2 IRs			3,086			9.64%			1,543			14.67%


			3-10 IRs			7,433			23.22%			1,611			15.31%


			11-100 IRs			9,096			28.41%			369			3.51%


			>100 IRs			5,421			16.93%			21			0.20%


						32,012			100.00%			10,520			100.00%










Portafolios


1 IR  6,976 21.79% 6,976 66.31%


2 IRs 3,086 9.64% 1,543 14.67%


3-10 IRs 7,433 23.22% 1,611 15.31%


11-100 IRs 9,096 28.41% 369 3.51%


>100 IRs 5,421 16.93% 21 0.20%


32,012 100.00% 10,520 100.00%


Titular Int. Registros
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Miembros (44)

Agrupados según la más reciente Acta de la que cada estado es Miembro



Acta de Ginebra (1999):  Botswana, Croacia, Egipto, Estonia, Georgia, Hungría, Islandia, Kyrgyzstan, Latvia, Liechtenstein, Namibia, República de Moldavia, Rumania, Singapur, Eslovenia, España, Suiza, La antigua Y.R. de Macedonia, Turquía, Ucrania  (20)



Acta de La Haya (1960):  Alemania, Bélgica, Belice, Benin, Bulgaria,Costa de Marfil, D.P.R. de Corea, Francia, Gabón, Grecia, Italia, Luxemburgo, Malí, Mónaco, Mongolia, Marruecos, Holanda, Nigeria, Senegal, Serbia y Montenegro, Suriname  (21)



Acta de Londres (1934):  Holy See, Indonesia, Túnez  (3)



Hague System



Here is the list of the Member States of the Hague Union, grouped according to the most recent Act in force for each.

In the first group, in blue, we see the 16 States that have acceded to the Geneva Act.  The second group, in red, comprises the 21 countries for which the only Act or the latest Act in force is the 1960 Act.  In the third group we find the three countries that are currently bound only by the 1934 Act.

It is important to note that the relationship between two Contracting Parties is always governed by the most recent Act that they have in common.  This principle applies in particular to situations where countries are bound by more than one Act, as is the case of Switzerland which is Party to the three Acts.  Thus, for example a Swiss national will be entitled to file an application designating Spain under the Geneva Act, designating Italy under the 1960 Act and with effect in Tunisia under the 1934 Act.



In order to facilitate the administration of a system having three different Acts in force, the Hague Union Assembly adopted last year a single set of Common Regulations, which came into force in April this year.  In any case, the situation of having to administer three different Acts should only be temporary.  As Members of the older Acts join the Geneva Act, those older Acts will cease to be applicable.  And in a few years time, we believe, the Geneva Act (1999) will have completely replaced the previous Acts.  
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This map shows the current geographical scope of the Hague System:  24 Member States in Europe, 9 in Africa, 5 in Asia, only 2 in the Americas.  

This geographical distribution of membership explains why the registration activity under the Hague system has been, traditionally, heavily concentrated in Europe. 
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Procedimiento (II)

Rechazo por parte de un país designado 

- en las mismas razones de rechazo de una solicitud nacional

- debe ser comunicado en un tiempo limite

- los efectos se limitan al territorio del estado que produjo el rechazo
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Registro Internacional 

- un grupo de derechos independientes

- ventajas de una administración centralizada 



Sistema de La Haya



The Offices of designated Contracting Parties are allowed to refuse protection to the international registration on the same substantive grounds as for direct national filings.  If no refusal is made, the holder of the international registration will have the same rights as if he or she had obtained a design registration based on direct filing in that Contracting Party.

  

Once the procedure has been completed, the holder of the  international registration will have obtained a bundle of independent national rights, at least in those Contracting Parties in which no refusal was made [or where any refusal made was overcome].



Along with the benefit of central filing also comes the advantage of the central maintenance and management of those rights.
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Algunos de los mayores Usuarios





Swatch (CH); DaimlerChrysler (DE); Interior's (FR); Sony Overseas (CH); Unilever (NL); BMW (DE); Hermes Sellier (FR); SEB (FR); Sara Lee (NL); Phillips Electronics (NL); Porsche (DE); Braun (DE); Nokia (DE); Hansgrohe (DE); Tefal (FR); Société Elmar Wolf (FR); WTG Westfälische Textil-Ges. Klingenthal & Co. (DE); Seb (FR); Volkswagen (DE); Siemens (DE); Swarovski (LI); Interior’s (FR); Fiat (IT); Calor (FR); Leifheit (DE); Koziol Geschenkartikel (DE); Richmont (CH); Fonkel Meublemarketing (NL); Mainetti (DE); Guy Degrenne (FR); Cartier (FR); Salomon (FR); Grohe Water Technology (DE); Societe Des Verres des Verres de Securite (FR); Vitra Patente (CH); Grosfillex Sarl Arbent Oyonnax (FR); ITM Enterprises (FR); Chaumet International (FR); Henkel Kommanditgesellschaft auf Aktien Henkelstrasse (DE); Chopard International (CH); Goodyear Tire & Rubber Company (DE); WMF (DE); Groupe Bercher (FR).
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Designaciones (total 13,940)

Partes más Designadas in 2005
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			France


			648
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			26.10%





			Spain


			622


			4.46%


			30.57%





			Indonesia


			505


			3.62%


			34.19%





			Egypt


			501
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			Tunisia


			475


			3.41%


			41.19%
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			468


			3.36%


			44.55%
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			463


			3.32%


			47.87%





			Bulgaria


			462


			3.31%


			51.18%










DCP  Desig.  Share  Cumul.   Switzerland  988  7.09%  -   Italy  676  4.85%  11.94%   Germany  670  4.81%  16.74%   Benelux  657  4.71%  21.46%   France  648  4.65%  26.10%   Spain  622  4.46%  30.57%   Indonesia  505  3.62%  34.19%   Egypt  501  3.59%  37.78%   Tunisia  475  3.41%  41.19%   Gre ece  468  3.36%  44.55%   Ukraine  463  3.32%  47.87%   Bulgaria  462  3.31%  51.18%    
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Procedimiento (I)

El papel de la Oficina Internacional

- Estudio de forma

- Anotación en el Registro Internacional

- Publicación en el International Designs Bulletin

- Notificación a las partes contratantes por medio del

 Bulletin

Efectos de la notificación

 - Los mismos efectos de una solicitud regular nacional en

 todas las partes designadas



Sistema de la Haya



Let us have a quick look then at the international procedure that follows:  the International Bureau of WIPO receives the international application;  it verifies whether it complies with the formal requirements;  if that is the case, the registration is recorded in the International Register, published in the International Designs Bulletin and notified to the designated Contracting Parties.  Publication may be deferred for a certain period of time, at the request of the applicant.



The notification of an international registration sent to a designated Contracting Party has the same effect as a national application regularly filed in the Office of that Party.
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Sistema de La Haya





38 Miembros

Arreglo de La Haya (1925)



		Acta de Londres (1934) - 15 Estados

		Acta de La Haya (1960) - 30 Estados

		Acta de Ginebra (1999) - 14 Partes Contratantes (desde el 1 de abril de 2004)





Sistema de La Haya



The international system was established by the Hague Agreement of 1925 and came into force in 1928.  Since then, it was revised on three occasions, at Diplomatic Conferences held in 1934, 1960 and 1999.  Each of those conferences adopted a new, independent Act of the Agreement and incorporated some new features.  Those three Acts are currently in force, though it is relevant to note that the oldest one, the 1934 Act, has very limited application, and the most recent one, the Geneva Act only came into force in December last year and into operation in April this year.  The international procedure which I described earlier, is the common procedure applied under both the 1960 Act and the Geneva Act of 1999.  We shall see later on that the Geneva Act has some additional features worth noting.  Membership in these three Acts is shown in this table:  15 States are bound by the 1934 Act, 30 by the 1960 Act, and 14 Contracting Parties by the Geneva Act of 1999.  



It is interesting to note that for very many years, the geographical scope of the Hague system was really quite limited.  For more than fifty years, until the late 1970s, the system had less than fifteen members.  When Italy joined in 1987, there were only 19 members, mostly from Europe.  It was only in the last 15 years, and particularly since the adoption of the Geneva Act of 1999, that the system began to expand, to reach the current figure of 38 Members.  Nine of which joined just in the last two years.
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Procedimiento (III)

Duración:  5 años renovables

		por lo menos una vez (Acta de 1960) o dos veces (Acta de 1999) 

		periodo mayor de renovación si la legislación de una parte designada lo permite





Manejo centralizado para las renovaciones y modificaciones

		pedido único

		una lengua

		un pago en una moneda

		una fecha de vencimiento que vigilar





Sistema de La Haya



The holder will be able to renew the international registration, for all or some of the countries concerned, by a single renewal request filed with the International Bureau. 



Similarly, any person entitled to do so may request the International Bureau to have a change in ownership, or a change of name, address or representative, recorded in the International Register, with respect to an international registration, either for all or for only some of the countries designated in that registration.



This, in a few words, is how the international system works.  Let us now have a look at the legal basis and membership in the system, and how these have evolved over time.
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		Alarga la cobertura geográfica del sistema

		atrae Oficinas que realizan exámenes de fondo

		permite enlaces con Oficinas Regionales (OAMI)



		Modernización del Sistema

		fortaleciendo el término de protección

		haciendo que el sistema responda mejor a las necesidades de ciertos sectores industriales



El Acta de Ginebra de 1999

ventajas



Sistema de La Haya



I would like now to devote the final few minutes of my presentation to the Geneva Act and to comment on why it was adopted and what impact we believe will have on the future development of the Hague system.

As I mentioned earlier, for very many years, the number of countries parties to the Hague Agreement was very limited.  And this, in spite of the many advantages it offers to industry.  One of the reasons for this limited membership was that countries requiring full substantive examination by their national offices could not adhere to the Agreement because of certain aspects of the procedure under the 1960 Act.

In the early 1990s, international discussions began within WIPO to see whether a new Act of the Hague Agreement could be adopted that would allow the necessary flexibility for those countries with “examining offices” to be able to join the system.

At about the same time, it became clear that big advantages would result for users if the international system were to offer a link with regional systems, such as the one that was by then being negotiated within the European Community.

In the course of the preliminary discussions on a possible new instrument, industry representatives expressed their hope that it would be possible to add some new features to the Hague system that would take into account the particular needs of those industries which require quick protection for large numbers of designs which may have a relatively short life-span, as is the case of the textile industry. 

Against this background, WIPO convened the Diplomatic Conference of 1999 which resulted in the adoption of the Geneva Act.
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Diseños Industriales por clases

en 2003



Sistema de La Haya

Furnishing (10 %)

Packages and Containers (8%)

Measuring Instruments (16%)

Household Goods (8%)

Fluid Distribution or

Heating Equipment (5%)

Means of Transport (5%)

Garments and Textiles (6%)

Decorative items (5%)

Electronic Goods (3%)



To have an idea of which sectors of industry are using the international system, we can take a look at the deposits effected in 2003, according to the main classes of the International Classification for Industrial Designs under the Locarno Agreement.

We see that the system is being used to protect a wide spectrum of products.  “Measuring instruments” accounted for 16% of the registrations, followed by “furnishing” (10%), “packages and containers”, and “household goods” (8% each), “garments and textiles” (6%), “means of transport”, “fluid distribution or heating equipment” and “decorative items” (some 5% each).
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		Del interés de países con Oficinas que realizan exámenes

		extensión del periodo de rechazo

		requisitos adicionales en solicitudes

		tasas individuales



		OIG como partes contratantes



		otros nuevos temas

		término de protección de mínimo 15 años

		posible demora en la publicación hasta de 30m meses

		muestras 2-D autorizadas en vez de reproducciones



Acta de Ginebra de 1999

Principales características



Sistema de La Haya



The new Act incorporates some new features that make it possible for Contracting Parties with examining offices to join the Hague system.  They are allowed, for instance, to require that the application contain certain additional indications (such as, the identification of the creator, a description, a claim).  They are also allowed to extend the  refusal period from 6 to 12 months, so as to have more time to complete examination procedures.  They further have the option to individual fees ...  

Concerning regional systems, the Geneva Act stipulates that an intergovernmental organization having a regional system for the registration of designs, such as the European Community, can become a Contracting Party to the system.  If the European Community were to join the system, an applicant would be entitled to file an international application designating the Community for the purposes of obtaining a Community Registered Design.  The same would apply to other intergovernmental organizations, such as OAPI. 

Finally, the Geneva Act introduced some new features in the system which make it more attractive to applicants.  A minimum duration of 15 years, subject to renewal periods of five years.  Possible deferment of publication up to 30 months, and the possibility of submitting specimens instead of reproductions of the designs in some particular cases, all features which were of particular interest to the textile industry.  During tomorrow’s session my colleague GB will have the opportunity to give you more details on these new features of the Geneva Act.
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		adoptada en julio de 1999



		firmada por plenipotenciarios de 29 Estados



		en vigor desde el 23 de diciembre de 2003



		en funcionamiento desde el 1 de abril de 2004



		14 partes contratantes al 13 de mayo de 2004





Acta de Ginebra de 1999





Sistema de La Haya



To conclude my presentation, let me simply recall that the Geneva Act was adopted in July 1999.  Upon adoption, it was signed by 29 States.

It came into force in December 2003 and into operation on the 1st of April 2004.  The International Bureau has already started to receive applications under this Act.  In fact, some 40% of the international applications filed under the Hague System last month, were governed totally or partially by the Geneva Act.



The Geneva Act has today 14 Contracting Parties.  We are receiving indications from several countries that they are planning to join the Act relatively soon (We were very happy to listen this morning the good news announced by …..….. concerning Italy).  



We are convinced that the Act complies with the aims that inspired those who participated in its creation and adoption.  It strikes a good balance between the various interests involved, it is flexible enough to attract new members, and it offers a simple to use and cost-effective tool for creators to protect their designs internationally.

We believe that it contains all the elements that should allow the Hague system to become, hopefully in the not so distant future, a truly global protection system for designs.










