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PROPOSED TREATY ON THE SETTLEMENT OF DISPUTES BETWEEN STATES
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Notes on the Title and on the Preamble

0.01 The title of the proposed treaty must be considered in the context of the décision that is
ultimately taken on the text of Article 2 (Sphere of Application). Should the procédures
provided for in the proposed treaty be applicable not only to disputes belween or among
States. but also to disputes between States and intergovernmental organizations, the title could
be "Treaty on the Settlement of Disputes Between States or Between States and
Intergovernmental Organizations in the Field of Intellectual Property" or "Treaty on the
Settlement of Governmental Disputes in the Field of Intellectual Property/' rather than
"Treaty on the Settlement of Disputes Between States in the Field of Intellectual Property."

0.02 The Preamble sets forth the objective of the Treaty. It seems to be self-explanatory.

[End of Notes on the Title and on the Preamble]
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Preamble

The Contracting Parties

Desiring to promote the protection of intellectual property by furthering the enforcement

of international obligations and securing the uniform interprétation and application of

international rules in the field of intellectual property,

Bearing in mind that disputes between States or between States and intergovernmental

organizations may arise out of the enforcement of such international obligations and the

interprétation or application of such international rules,

Recognizing the need for such disputes to be resolved through appropriate multilatéral

institutional arrangements,

Convinced that a treaty, administered by the World Intellectual Property Organization.

establishing procédures for the amicable settlement of such disputes would promote the

protection of intellectual property,

Have agreed as follows:

[End of Preamble]
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Notes on Article 1

1.01 Item (i) defines the term "Contracting Party" as a State or an intergovernmental
organization party to the Treaty. Article 14 indicates which Sîates and which
intergovernmental organizations are eligible to become party to the Treaty.

1.02 Items (ii) to (viii) seem to be self-explanatory.
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Article 1

Use of Terms and Abbreviated Expressions

For the purposes of this Treaty, unless expressly stated otherwise:

(i) "Contracting Party" means a State or an intergovernmental organization thaï

is party to this Treaty;

m
(ii) "Union" means the Union referred to in Article 8;

(iii) "Assembly" means the Assembly referred to in Article 9;

(iv) "Organization" means the World Intellectual Property Organization;

e

(v) "International Bureau" means the International Bureau of the Organization;

(vi) "Director Général" means the Director Général of the Organization;

(vii) "Régulations" means the Régulations under this Treaty that are referred to

in Article 11 ;

(viii) "prescribed" means prescribed in the Régulations;

[Article 1 continues]
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1.03 Item (ix) defines the term "dispute" as a disagreement over whether or not an obligation
exists or bas been breached, that is, bas not been performed at al! or bas not been performed as
required. Tbe obligation must relate to an intellectual property matter (see, also. note 2.04).
In addition, it must be one tbat is binding on tbe party to tbe dispute against wbicb it is
asserted and operate in favor of tbe otber party to tbe dispute (see note 2.07).

1.04 Item fx) defines tbe term "party" as eitber a "State" or an "intergovernmental
organization" and tbereby makes it clear tbat tbe Treaty does not apply to disputes between
private parties (natural persons or légal entities) or to disputes between one or more private
parties and one or more States or sucb organizations.

1.05 Item (xi) is intended to make it clear tbat on eitber side of a dispute tbere may be more
tban one State or intergovernmental organization as a party to tbe dispute.

1.06 Tbe "source treaty" defined in item (xii) may be a multilatéral treaty (of tbe kind
referred to in Article 2(1)) or a bilatéral treaty. Tbe treaty must contain a provision or
provisions concerning intellectual property (see notes 2.04 to 2.05). Further, tbe application ^
or interprétation of tbat provision or tbose provisions must be in issue in tbe dispute (see
note 2.06).

1.07 In respect of certain States and organizations, an act of acceptance or an act of approval.
ratber tban an act of ratification or an act of accession, is considered tbe way by wbicb tbe
State or tbe organization expresses its consent to be bound by a treaty. Item (xiii) sbould
facilitate matters for sucb a State or organization in completing its procédure leading to
becoming a party to tbe proposed Treaty. (Item (xiii) could be deleted if mention is made in
Article 14(2) and in Article 15 of instruments of acceptance or approval in addition to
instruments of ratification or accession.)

1.08 Tbe définition of "national" or "nationals" in item fxiv) is similar to tbat contained in

Article 5 of tbe Treaty on Intellectual Property in Respect of Integrated Circuits (see document
WO/GA/XXI/3, Part II, item (2)) and in Article 4 of tbe International Convention for tbe
Protection ofNew Varieties of Plants (1991) (see document WO/GA/XXI/3, Part II, item (4)).
Tbe term "national" or "nationals" is used in Article 2(5)(a) and (b). Article 5(5)(e). ^
Article 7(2)(iii) and Article 10(5)(b).

[End of Notes on Article 1 ]
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C

[Article 1. continued]

(ix) "dispute" means a disagreement belween parties as to the existence or

breach of an obligation that relates to a matter or to matlers of intellectual property;

(x) "party" in the expression "party to a dispute" means a State or an

intergovernmental organization;

(xi) the expression "a party to a dispute" shall be construed as including also

cases where there are several parties;

(xii) "source treaty" means the treaty containing the provision or provisions

concerning intellectual property whose inteipretation or application is in issue in the dispute;

(xiii) a reference to an "instrument of ratification or accession" shall be construed

as also including an instrument of acceptance and an instrument of approval;

(xiv) "national" or "nationals" of a party to a dispute or of a Contracting Party

means, where the party to the dispute or the Contracting Party is a State, a national or the

nationals of that State and, where the party to the dispute or the Contracting Party is an

intergovernmental organization, a national or the nationals of a State member of that

organization.

[End of Article 1 ]
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Notes on Article 2

2.01 Parauraph f 1 ) defines the sphere of application of the Treaty: it establishes which
entilies and which disputes corne within the sphere of the Treaty.

2.02 As concerns the entities, being partv to a dispute, to which the Treaty applies,
paragraph (1) provides that the Treaty shall be applicable to disputes between Contracting
Parties. The term Contracting Party is defined in Article l(i) and it encompasses only a State
or an intergovernmental organization party to the Treaty.

2.03 As concerns which disputes fall within the sphere of the Treaty, paragraph (1 ) prescribes
that the Treaty applies only to disputes-a term defined in Article 1 (ix)-concerning the
interprétation or application of a provision in a multilatéral treaty. Three éléments are
involved here: the subject matter of the dispute (an intellectual property matter and only that):
an obligation, the existence or breach of which is in dispute (binding on the party against
which it is asserted and in favor of the other party); the source of that obligation (certain
multilatéral treaties).

2.04 As concerns the subiect matter of the dispute, the définition of dispute (Article l(ix)),
makes it clear that the obligation in question in the dispute must relate to "an intellectual
property matter." Naturally, the Treaty would thus nol apply to a dispute that bas nothing to
do with intellectual property.

2.05 It may be noted that the expression "intellectual property" is nowhere defined in the
Treaty. At the fifth session of the Committee of Experts, différent views wcre expressed as to
whether the proposed Treaty should include a définition of intellectual property (sec document
SD/CE/V/6, paragraphs 41 to 43). On the one hand, it was argued that intellectual property
was a key notion in defining the sphere of application of the Treaty and it was suggested that
the définition to be found in Article 2 of the Convention Establishing the World Intellectual
Property Organization should be utilized in the Treaty. On the other hand. it was pointed oui
that that définition could always be resorted to, and that. whether included in the Treaty or noi.
that définition would only provide guidance as to the meaning of the tenn "intellectual property"
since, while it included rights relating to the spécifie kinds of intellectual property described
therein, it also extended to rights relating to ail other "intellectual activity in the industrial.
scientific, literary and artistic fields," but did not define more precisely that other intellectual
activity or those fields. In addition, it was pointed out that it would be the provisions of the
source treaty, rather than a définition set forth in some other treaty, that would be relevant in
determining whether an intellectual property matter was at issue in a given dispute.

2.06 Paragraph (1) requires that the dispute concern "the interprétation or application" of the
provisions of a multilatéral treaty. When read in conjunction with the définition of "dispute"
in Article l(ix). it covers the case where the dispute concerns the existence or scope of an
obligation, as well as the case where it is claimed that an obligation lias not been performed at
ail or bas not been performed as required.

2.07 As concerns the obligation whose existence or breach is in dispute, paragraph (1), again
when read in conjunction with the définition of "dispute" in Article l(ix), requires that the
obligation arise under a treaty provision or provisions whose interprétation or application is
put into question. Furthermore, the obligation must be binding on the party against which it is
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Article 2

Sphere of Application

(1) [Disputes Between Contracting Parties Under Multilatéral Treatiesl ThisTreaty

applies only to disputes between Contracting Parties concerning the interprétation or

application of the provisions of a multilatéral treaty that is administered by the

Organization alone, the Organization in association with one or more intergovernmental

organizations, or the International Union for the Protection of New Varieties of Plants.

[Article 2 continues]

C



WO/GA/XXI/2

page 14

asserted and it must operate in favor of the party asserting it. Paragraph {1 ) does not require,
however. that each party to the dispute be also a party to the source treaty; it suffices that the
party to the dispute against which the obligation under the source treaty is asserted has
accepted that obligation in favor of the other party to the dispute. Normally each party to the
dispute will also be party to the source treaty: however, there are situations where one of the
parties to the dispute, although not a party to the source treaty, is nevertheless bound by an
obligation under that source treaty to another party to the dispute that is a party to the source
treaty. Such is the case of an intergovernmental industrial property organization that is not,
and cannot be, party to the Budapest Treaty on the International Récognition of the Deposit of
Microorganisms for the Purpose of Patent Procédure but has. by a déclaration made pursuant
to Article 9 of that Treaty, accepted certain obligations under the Treaty towards States party
to that Treaty. Such is also the case as concerns a member of the Berne Union that has not
ratified or acceded to the Paris Act (1971) of the Berne Convention (at least not in respect of
Articles 1 to 21 and the Appendix) but has filed a déclaration under Article VI of the
Appendix of that Act by which it accepts to submit to certain acts in favor of a developing
country that is party to the Paris Act (1971) and that has invoked the benefit of the faculties
provided for in Article I of the Appendix. It is to be noted that. in both cases, one of the Çf
parties to the dispute could be a party that is not a party to the source treaty yet is bound by an
obligation under it in favor of another that is party to the source treaty. Moreover, it is to be
noted that. in the first case, the benefit of the obligation résides in a State party to the source
treaty (and not in an intergovernmental industrial property organization) and that, in the
second case, the benefit résides only in a developing country (and not in any other country)
that is a party to the source treaty.

2.08 Paragraph (1) is not intended to exclude from the scope of the Treaty disputes
concerning whether a Contracting Party is bound by a source treaty or a given provision thereof.

2.09 Paragraph (1) requires that the source of the obligation be a "'multilatéral treaty" of the
kind referred to in that paragraph. It is those words which distinguish the scope of
paragraph (1) from the scope of paragraph (2) of Article 2. Under the latter paragraph, the
source of the obligation may be a treaty not referred to in paragraph (1 ) and may even be a
source other than a treaty.

9
2.10 As concerns the treaty which may be the source of the obligation to which the dispute
must relate, the paragraph under considération has been modified to reflect décisions adopted
by the Committee of Experts at its seventh and eight sessions. The paragraph under
considération requires that the source treaty be a multilatéral treaty which is administered by
WIPO alone, or by WIPO in association with one or more other intergovernmental
organizations, or by the International Union for the Protection of New Varieties of Plants
(UPOV). Examples of treaties administered by WIPO alone are the Paris Convention for the
Protection of Industrial Property and the Berne Convention for the Protection of Literary and
Artistic Works. The Geneva Convention for the Protection of Producers of Phonograms
Against Unauthorized Duplication of Their Phonograms is an example of a treaty
administered by WIPO in association with one other intergovernmental organization
(UNESCO), whcreas the Rome Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations is an example of a treaty administered by WIPO
in association with more than one (namely two: ILO and UNESCO) intergovernmental
organization. The International Convention for the Protection ofNew Varieties of Plants is
administered bv UPOV.
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[Article 2 continues on page 17]
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2.11 Paragraph (2) makes applicable the provisions of the Treaty to a dispute that is net
within the scope of paragraph (1) in certain circumstances.

2.12 Paragraph (2)(i) envisages the possibility of disputes being referred to the procédures
under the Treaty where they arise out of a source treaty that is not administered by WIPO,
either alone or in conjonction with an intergovernmental organization, or by UPOV. Such a
source treaty may refer to the provisions of the Treaty and may either require or permit that
one or more of its dispute settlement procédures be resorted to by the parties to the source
treaty. Where the source treaty does not require but permits such resort, the parties to the
dispute would, of course, have to agree to submit their dispute to one or more of the dispute
settlement procédures established by the Treaty. Where the source treaty is silent on the
matter, paragraph 2(i) enables the parties to the source treaty to décidé that disputes arising
under it shall be submitted to one or more of those procédures. That possibility bas been
introduced in view of the conclusions reached by the Chairman of the Committee of Experts
on the basis of the discussions at its fifth session (see document SD/CE/V/6, paragraphs 47
and 48). Such a possibility would thus make availabte a dispute settlement machinery in
respect of such treaties as, for example, the Convention on Biological Diversity, which
contains provisions bearing on intellectual property matters, as well as in respect of treaties in
the field of intellectual property administered by organizations other than WIPO as, for
example, the Universal Copyright Convention, administered by UNESCO, which organization
has taken the position that the dispute arising under thaï Convention could only be submitted
to the dispute settlement procédures of the Treaty if ail the parties to that Convention or its
intergovernmental Committee had made arrangements with WIPO enabling such disputes to
be so submitted.

2.13 Paragraph (2)(ii) enables parties to a dispute to submit to the procédures provided for in
the Treaty disputes arising from a source other than a multilatéral treaty within the scope of
paragraph (1), e.g., bilatéral treaties or generally recognized principles of law concerning or
applicable to intellectual property, provided that ail the parties to the dispute agree to submit
the dispute to one or more of the procédures provided for in the Treaty. The agreement of the
parties may be concluded at any time, either before or after the dispute has arisen.

2.14 Paragraph (2), however, contains two alternatives, one of which would qualify the cases
provided for in items (i) and (ii). Under Alternative A, either ail the parties to the dispute
must be Contracting Parties (Alternative A(l)), or one of the parties must be a Contracting
Party (Alternative A(2)). If the latter option under Alternative A is adopted, the possible
fmancial conséquences (contribution to the costs of WIPO, etc.) would be specifîed in the
Régulations. Under Alternative B, there would be no proviso to items (i) and (ii).
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[Article 2, continued]

(2) rOther Disputesl Where a dispute does not fall within the scope of paragraph (1),
the provisions of this Treaty shall nevertheless be applicable to that dispute insofar as the
dispute relates to a matter or to matters of intellectual property and the dispute

(i) arises under a source treaty

- whose provisions require, or

- whose provisions permit the parties to the dispute to agree, and they so

agree, or

- whose parties décidé,

that the dispute shall be submitted to one or more of the procédures for the settlement of

disputes established by this Treaty, or

(ii) concems an obligation whose source is not a treaty and the parties to the

dispute agree to submit their dispute to one or more of the procédures for the

settlement of disputes established by this Treaty

Alternative A: ,provided that, in the cases provided for in items (i) or (ii).

Alternative ACll: ail the parties to the dispute are Contracting Parties.

Alternative A(2): at least one of the parties to the dispute is a Contracting

Party,

Alternative B: [no such provision].

[Article 2 continues]
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2. i 5 The question whether the draft Treaty should provide for the possibility that a
Contracting Party could request a déclaration or opinion that an obligation within the sphere
of application of the proposed Treaty did not exist or had not been breached by that Party was
extensively discussed at the seventh and eighth sessions of the Committee (see documents
SD/CE/VII/8, paragraphs 89-94 and SD/CEA^III/7, paragraphs 81-87). In summarizing the
discussions at the seventh session of the Committee, the Chairman concluded that the matter
should be further considered and that, to that end, the explanatory notes accompanying the
next draft of the proposed Treaty should include a full treatment of the question (see
document SD/CE/VII/8, paragraph 94). At the eighth session of the Committee, however, the
discussions on the question were such that the Chairman concluded that a great majority of the
délégations did not favor the inclusion in the draft Treaty of the possibility for a Contracting
Party to request a declaratory statement. Moreover, the Chairman summed up, no support had
been expressed for the possibility that a party against which a countermeasure had been taken
could unilaterally submit to arbitration a dispute as to whether it was in breach of an
obligation (see document SD/CE/VIII/7, paragraph 87). In accordance with the conclusion of
the Chairman at the eighth session of the Committee, the proposed Treaty does not provide a
Contracting Party the possibility of requesting a declaratory statement as to whether an
obligation existed or had been breached by that Party.
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[Article 2 continues on page 21]
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2.16 Paragraoh (3) establishes two or, in the alternative, three exceptions to the provisions of
paragraphs ( 1 ) and (2).

2.17 The first exception, set forth in paragraph (3)(i), is where the parties to a dispute, by
agreement among them, exclude the application of the Treaty to their dispute.

2.18 The second exception, set forth in paragraph (3)(ii), makes the Treaty inapplicable where
the dispute must be settled according to a procédure other than the one provided for in the Treaty,
that is, where, according to another treaty, to which the parties to the dispute are parties, recourse
to any other procédure than the one provided for in that other treaty is excluded. It seems that, at
the présent time, there is no such potential source treaty in force in the fîeld of intellectual
property. Ail the potential source treaties that are presently in force have provisions on dispute
settlement that would allow recourse to the envisaged procédures under the proposed Treaty. For
example, the Paris Convention for the Protection of Industrial Property provides for the
jurisdiction of the International Court of Justice "unless the countries concerned agree on some
other method of settlement" (Article 28). The procédures under the proposed Treaty would
constitute such "other method." The second exception is, notwithstanding the présent situation,
still provided for because it is conceivable that there may be, in the future, source treaties that
oblige the parties to such treaties to have recourse to a dispute settlement procédure other than the
procédures under the proposed Treaty. Such could seemingly be the case, once they enter into
force, in respect of the Convention for the European Patent for the Common Market (Community
Patent Convention) of December 15, 1975', as well as the Agreement relating to Community
Patents, signed at Luxembourg in December 1989^.

2.19 In respect of a given source treaty, it may be difficult to détermine whether that treaty
provides for an exclusive dispute settlement procédure or not. The mere fact, however, that a
source treaty provides for the submission of disputes to a judicial tribunal does not necessarily
mean that other means for the settlement of the dispute (such as consultations, good offices,
conciliation, médiation and even binding arbitration) cannot be resorted to; such is the case in
respect of the Paris Convention for the Protection of Industrial Property^ as already pointed out
(see note 2.18) and is also the case for the Berne Convention for the Protection of Literary and
Artistic Works*^ and the Rome Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations^ Moreover, a source treaty may provide
specifically for a dispute settlement procédure other than submission to a judicial tribunal, yet not
necessarily foreclose the opportunity to resort to other means, such being the case of the Treaty on
Intellectual Property in Respect of Integrated Circuits^.

2.20 The third possible exception to the provisions of paragraphs (1) and (2) is set forth in
Alternative A. The Committee of Experts agreed at its eighth session that the proposed text
should be presented as an alternative. The alternative text states that the proposed Treaty
would not apply to any dispute to which the dispute settlement mechanism of WTO was
applicable. At the eighth session of the Committee of Experts, it was argued that the inclusion
of the text proposed in Alternative A would avoid any risk of overlap between the sphere of

' See Part I, item (56) of document WO/GA/XXI/3
^ See Part 1, item (61) of document WO/GA/XXI/3
^ See Part 1, item (1) of document WO/GA/XXI/3
^ See Part I, item (2) of document WO/GA/XXI/3
^ See Part I, item (8) of document WO/GA/XXI/3
^ See Part I. item (24) of document WO/GA/XXI/3
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[Article 2, continuée!]

(3) rNon-Applicabilitv of the Treatv to Certain Disputesl Notwithstanding

paragraphs (1) and (2), this Treaty, or any procédure established therein, shall not apply

(i) where the parties to a dispute agree that, for the purposes of that dispute, this

Treaty, or a specified procédure established therein, shall not apply; or

(ii) where the dispute arises under a source treaty that does not permit the parties

to the dispute to resort to dispute settlement procédures other than those provided for in that

treaty.

Alternative A: ; or (iii) where the dispute settlement mechanism of the World Trade

Organization is applicable to the dispute.

Alternative B: [no such provision].

[Article 2 continues]
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application of the proposed Treaty and that of the WTO system in order to ensure greater légal
security and a uniform application of international rules in the field of intellectual property. It
was also pointed out, however, that the proposed text would have the effect of giving
preference to the WTO system and would unduly reduce the scope of the proposed Treaty. It
could also create new sources of disagreement, in that it raised the question of who was to
décidé whether the WTO system was applicable to a given dispute.
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[Article 2 continues on page 25]
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2.21 Paragraoh 4. At the eighth session of the Committee of Experts, the International
Bureau formulated three alternatives (A, B and C) for the text of paragraph 4 concerning the
question of applicability of procédures established by the proposed Treaty where other means
were also available (see document SD/CEA^III/2, Annex). Bach of those alternatives was
intended to résolve the question posed by the existence, in addition to the dispute settlement
procédures established by the proposed Treaty, of other dispute settlement Systems or
procédures applicable to the same dispute. After extensive discussions and consultations, the
Committee agreed that the text in paragraph 4 should constitute the provision to be set forth in
the next draft of the Treaty (see document SD/CEA^III/7, para. 62).

2.22. Paragraph 4 prescribes that, once a party to a dispute initiâtes a procédure under a
dispute settlement System other than that of the proposed Treaty, and that proeedure is in
progress, or has brought about a final settlement of the dispute under that procédure, then no
party to the dispute may resort to any procédure under the proposed Treaty in respect of the
same dispute and against the same party or parties. Paragraph 4 contains, however, an
exception where the other dispute settlement system or forum has determined in a final
deeision that its procédure does not apply to the dispute.

2.23 As has been already stated (see note 1.04), the Treaty applies neither to disputes
between private parties nor to disputes between one or more private parties and a Contracting
Party. However, the question arises as to the possibility for a Contracting Party to submit to
the dispute settlement procédures established by the Treaty a dispute concerning the treatment
by another Contracting Party of individuals or entities, particularly foreign nationals. Even in
the absence of a provision in a treaty of the kind under considération, such a submission
would be subject to the applicable général rules of international public law, including the rule
of exhaustion of local remedies. For instance, where a State ("the first State") allégés that
another State has, in a concrète case, breached an obligation under the source treaty in respect
of one of the nationals of the first State, the rule of international law may apply that the
national concemed must exhaust the remedies available to him in the other State. In such a

case, before the first State espouses the daim of that national against the other State, the
national of the first State must resort to the remedies within the other State, whenever they are
available, to secure or enforce intellectual property rights accorded by the source treaty. Thus,
for example, where the source treaty requires that, if a non-voluntary license is granted in
respect of a patented invention by a government authority, that authority must fix an
appropriate compensation, and, if that authority did not fix such a compensation, the owner of
the patent (who is a national of a Contracting State) must-unsuccessfully-exhaust the
administrative and judicial remedies in the other Contracting State before the first State can
have recourse to international dispute settlement against the other State. On the other hand,
where, for example, a Contracting State allégés that another Contracting State has enacted
législation on non-voluntary licenses without that législation providing for appropriate
compensation and that such a législation is in itself a breach of the source treaty, the first-

mentioned State may have recourse to international dispute settlement against the other State
without having first to have, or try to have, recourse to a government authority or to the courts
of the other State.

3
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[Article 2. continued]

(4) [Applicabilitv of a Procédure Established bv this Treatv Where Another Procédure

is Resorted to] Notwithstanding any other provision in this Treaiy. once any procédure for

the settlement of a dispute other than any of the procédures established by this Treaty is

resorted to and is in progress in accordance with the rules laid down for that procédure, or has

brought about a settlement of the dispute pursuant to. or a décision considered final under.

those rules, no party to the dispute may initiate, in respect of the same dispute and against the

same party or parties, any procédure established by this Treaty, unless that final décision is

that the procédure resorted to does not apply to the dispute.

[Article 2 continues]



WO/GA/XXI/2

page 26

2.24 Paraaraph 5 expresses the rule on exhaustion of local remedies. That rule was the
subject of discussions in previous sessions of the Committee of Experts (see documents
SD/CE/Il/4, paragraphs 51 to 53, SD/CE/III/3. paragraphs 33 and 34, SD/CE/IV/3.
paragraphs 72 to 75, and SD/CE/V/6, paragraphs 52 to 57). The conclusion reached by the
Chairman at the fourth session of the Committee of Experts (see document SD/CE/IV/3.
paragraph 75) was that the International Bureau should study the implications of the rule.
taking inlo account the two illustrations in note 2.23, and make a proposai for the formulation
of that rule, the text of which should be incorporated between brackets in the draft of the
proposed Treaty. At the fifth session of the Committee of Experts, the Chairman concluded
that a majority of the délégations favored inclusion in the proposed Treaty of a rule on
exhaustion of local remedies (see document SD/CE/V/6, paragraph 57).

2.25 Paragraph 5(a) states the rule of exhaustion of local remedies from the point of view of
its effect on the admissibility of the daim by one party against the oîher party to the dispute
(i.e., as a condition to recourse by the former to the dispute settlement procédures of the
Treaty) rather than on the formation or genesis of international responsibility (i.e., the breach
of the obligation by the other party to the dispute). The rule has been so stated as a condition
to recourse since it is being included as a provision in a treaty dealing with procédural matters
rather than with substantive responsibility. As formulated, the rule is in no way intended to
mark a departure from the view of the International Law Commission that the principle
establishing the requirement of the exhaustion of local remedies is well founded in général
international law and suitably placed in a set of rules settling varions questions that relate to
the détermination of the breach of an international obligation (see Draft Articles on State
Responsibility (Article 22), Yearbook of the International Law Commission, 1977, Vol. II.
Part II, pages 30 to 50, in particular, paragraph (52)).

2.26 In the draft of the proposed Treaty presented at the fifth session of the Committee of
Experts two alternatives were suggested concerning the requirements of the rule on exhaustion
of local remedies: the first alternative stated those requirements in the terms formulated by
the International Law Commission in the Draft Articles on State Responsibility (Article 22);
under the second alternative, those requirements would have been determined by reference to
generally recognized principles or to the rules of international law. In accordance with the
preference expressed at the fifth session, the latter reference has been reiained in the draft of
the proposed Treaty.

2.27 Paragraph 5(b) states two exceptions to the rule on exhaustion of local remedies. The
first covers the case where the other Contracting Party has not enacted a law to give effect to
its obligation under the source treaty. The second covers the case where, as in the second
example in note 2.23, the other Contracting Party has enacted a law but that law is not in
conformity with its obligation under the source treaty.

[End of Notes on Article 2]
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[Article 2, continued]

(5) [Exhaustion of Local Remedicsl (a) A party to a dispute may not invoke any

procédure for the settlement of a dispute established by this Treaty where the dispute concerns

the aileged existence or breach by the other party to the dispute of an obligation concerning

the treatment to be accorded by that other party to a national or to the nationals of the party

invoking the procédure unless that national has or those nationals have exhausted local

remedies in accordance with rules of international law.

(b) The rule stated in paragraph (a) shall not be applicable where the obligation

requires the other party to the dispute to enact a law on a matter affecting the status or rights

of a national or the nationals of the party invoking the procédure and the other party to the

dispute has not enacted that law or has enacted a law on the matter but the law is not in

conformity with that obligation.

[End of Article 2]
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Notes on Article 3

3.01 Consultations with a view to settling an intellectual property dispute are provided for in
a number of treaties administered by WIPO. as well as in a number of other treaties on
intellectual property. The term "consultations" is used as such in the Treaty on Intellectual
Property in Respect of Integrated Circuits (Article 14), whereas the term "negotiations" is
used in other treaties administered by WIPO, such as the Paris Convention (Article 28). the
Berne Convention (Article 33), the Rome Convention (Article 30) and the Patent Coopération
Treaty (Article 59). Both terms-consuitations and negotiations-are intended to mean the
same thing. Their aim is to promote the amicable settlement of the dispute by the parties to it
without the participation of intermediaries.

3.02 Under Paratzraph (1). consultations are normally a first and a necessary step preceding
the establishment of a panel (Article 5(1 )). They will, of course, be the only step if they
produce a settlement. Consultations will not be a necessary step preceding the establishment
of a panel if the parties to the dispute agree not to have consultations in respect of a given
dispute (Articles 2(3)(i) and 5(l)(ii)), or agree to replace the procédure of consultations by
good offices, conciliation or médiation (Article 4(1 )(a) and (b)), or in the case where a
developing country party to the dispute requests that the procédure of good offices,
conciliation or médiation replace the consultations (Article 4(1 )(b). Alternative A or
Alternative B).

3.03 It is believed that, even where they do not lead to a direct settlement of the dispute,
consultations are useful since they provide the parties with an opportunity to clarify the nature
and extent of their dispute, as well as the issues involved.

3.04 Paragraph (I), except as mentioned in note 3.02, requires that the party to the dispute
who contemplâtes invoking the panel procédure must first invite the other party to enter into
consultations. The invitation to enter into consultations is thus the act that initiâtes the dispute
settlement process of the Treaty. The invitation must, therefore, indicate that it is extended
pursuant to the Treaty. In addition, the invitation must specify the facts and légal grounds.
including référencés to the provisions of the source treaty or other source of the obligation the
existence or breach of which is alleged and on which the consultations were based. Such
spécifications are necessary since the request for the establishment of a panel under Article 5
cannot be based on an alleged existence or breach of an obligation that is différent from that
set forth in the invitation and cannot be based on facts or légal grounds that go beyond those
indicated in the invitation to enter into consultations, i.e., new facts and légal grounds cannot
be introduced in the request. However, the issues, facts and légal grounds may have been
clarified as a resuit of the consultations; consequently, the request for the establishment of a
panel may reflect that clarification. To the extent necessary to take into account that
clarification, the contents of the request could be différent from the contents of the invitation
to enter into consultations.
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Article 3

Consultations

(1) [Invitation to Enter into Consultations! Before making a request for a procédure

before a panel pursuant to Article 5, a party to a dispute shall, subject to Articles 2(3)(i). 4( 1 )

and 5( 1 )(ii), invite the other party to the dispute to enter into consultations with it in respect of

that dispute. The invitation shall indicate that it is made with a view to initiating consultations

pursuant to this Treaty, set forth the obligation or obligations whose alleged existence or

breach has given rise to the dispute and state the facts and the légal grounds on which the

allégation against the other party to the dispute is based.

[Article 3 continues]
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3.05 Paragraph (2) sets time limits as concerns the reply to the invitation and the period
withiii which the consultations must be held. The parties to the dispute are free to agree on
différent time limits. In accordance with the conclusion reached by the Chairman on the basis
of the discussions at the fourth session of the Committee, the time limits set have been

changed from one month to two months (as the period within which to reply to the invitation)
and from two months to three months (as the period within which the opportunity for the
consultations must be given). Those changes were agreed to on condition that the period of
six months specified in Article 5(l)(iii) was not in itself changed (see document SD/CE/lV/3.
paragraphs 86 to 89 and 91). Article 13(1) provides that the Assembly could change, with a
three-quarter majority, the time limits provided for in paragraph (2), particularly if experience
showed that they were unnecessarily long or unrealistically short.

3.06 The form of the invitation and of the reply thereto required under paragraphs (1) and (2).
and their mode and channels of communication, as well as procédural questions relating to the
place of, and language to be used in, the consultations are prescribed in the proposed
Régulations.
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[Article 3, continued]

(2) [Replv to the Invitationi Uniess the parties to the dispute otherwise agree, the

other party to the dispute shall reply to the invitation within two months from the date of the

receipt of the invitation and, subject to Article 4(1), shall offer an adéquate opportunity for the

consultations within a period of three months from the date of the receipt of the invitation.

[Article 3 continues]

O
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3.07 Parauraph (3) makes explicit that it is not only expected but also required that the
consultations proceed on the basis of good faith with a view to settling the dispute by
agreement. No time limit is established in this paragraph for the completion of the
consultations; however, and in order to ensure a swift settlement of the dispute.
Article 5( 1 )(iii) prescribes a time limit (six months), starting from the receipt of the invitation
to enter into consultations, after which any party to the dispute may request a procédure before
a panel under that Article.

3.08 In the absence of paragraph (4) and paragraph (5), the Article under considération would
not require the parties to the dispute to inform the Director Général, the Assembly or anybody
else, about the initiation of the consultations, the discussions held or the resuit of the
consultations.

3.09 At the third, fourth and fifth sessions of the Committee (see document SD/CE/III/3,
paragraphs 42 to 45, document SD/CE/IV/3, paragraphs 81 to 85, and document SD/CE/V/6.
paragraphs 62 to 68) a divergence of opinion was expressed as to whether a notification of the
invitation of consultations should be sent to the Director Général and also to the members of

the Assembly, as well as to the parties to the source treaty and, if so, whether the notification
should be made at the request of one of the parties to the dispute or only if the parties to the
dispute so agree; further, divergent views were also expressed as to whether the results of the
consultations should be notified to the Director Général, to the members of the Assembly and
to the parties to the source treaty.

3.10 In accordance with the conclusions reached by the Chairman on the basis of the
discussions al the fifth session of the Committee (see document SD/V/6. paragraph 68). the
draft presented by the International Bureau at the sixth session of the Committee contained
two alternatives under paragraph (4) (Notification of the invitation) and two alternatives under
paragraph (5) (Notification of the results of the consultations) (see document SD/CE/VI/2,
Article 3(4) and (5), and note 3.10). The first of those alternatives provided for a mandatory
notification, whereas the second made the notification dépendent on the agreement of the
parties to the dispute. Thus, the first alternative under paragraph (4) required the party
extending the invitation to enter into consultations to send a copy of the invitation to the
Director Général; the latter was required to notify the members of the Assembly and the
parties to the source treaty of the fact that an invitation had been made and the names of the
parties of the dispute; the Director Général was also required to transmit a copy of the
invitation to any member of the Assembly or any party to the source treaty that requested a
copy. According to the second alternative under paragraph (4), the sending of the said copy.
the notifying of the said entry into consultations, the notifying of the names of the parties and
the transmittal of copies would have been done only if the parties to the dispute agreed to that
step or those steps. Similarly, the first alternative under paragraph (5) required that each of
the parties to the dispute inform the Director Général of the results of their consultations; the
latter was required to notify the members of the Assembly and the parties to the source treaty
of the information so received. According to the second alternative under paragraph (5), the
Director Général would be informed and he in turn, could only notify the members of the
Assembly and the parties to the source treaty if the parties to the dispute so agreed to that step
or those steps.
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[Article 3, continued]

(3) rConsultations] The parties to a dispute shall act in good faith with a view to

settling the dispute through agreement both in extending an invitation to enter into

consultations or in replying to such an invitation and in the course of the ensuing

consultations.

[Article 3 continues]
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3.11 In summarizing the discussions at the sixth session, the Chairman concluded that a
consensus could be achieved on the basis of a compromise solution whereby informing the
Director Général of the initiation of consultations or any other dispute settlement procédure
under the proposed Treaty would be mandatory, whereas the notification by the Director
Général of that initiation and the results of it to the members of the Assembly and the parties
to the source treaty would dépend on the agreement of the parties to the dispute (see document
SD/CE/VI/6, paragraphs 60 to 63).
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[Article 3 continues on page 37]
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3.12 Accordingly, paragraoh (4'). which governs notifications conceming the initiation of
consultations, establishes an obligation on the party inviting the consultations to transmit a
copy of the invitation to the Director Général. Provided that the parties to the dispute so
agree, the Director Général must notify the members of the Assembly and the parties to the
source treaty that an invitation has been made and who the parties to the dispute are, as well as
to transmit a copy of the invitation to any member of the Assembly or to any party to the
source treaty that requests a copy.

3.13 Paragraph (5) would govem notifications conceming the results of the consultations. As
has been pointed, divergent views were expressed at the fourth and fifth sessions of the
Committee as to whether such a notification should be required (see notes 3.09 and 3.10) until
a compromise solution was achieved on the matter at the sixth session of the Committee (see
notes 3.11 and 3.12).

3.14 In accordance with that compromise solution, paragraph (5) would oblige the parties to
inform the Director Général and the latter would be obliged, if the parties to the dispute so
agree, to notify the members of the Assembly and the parties to the source treaty of the 9
information received by him ffom the parties to the dispute as to whether they resolved their
dispute or not and if they did, what the outcome was.

3.15 Since paragraph (6) provides for the confidentiality and privileged nature of the contents
of the consultations, and unless the parties to the consultations otherwise agree, the
information to be notified under paragraph (5) is the results of the consultations and not the
information provided, and the statements made, by the parties in the course of the
consultations.

3.16 In support of the view that notification of the invitation and the results should be
mandatory in ail respects, it is said that such notification is not only necessary to ensure
transparency, but also to preserve the multilatéral nature of the system of settlement of
disputes. Further, it is argued that notification to the Director Général would enable him to
provide information on the extent to which the procédures under the Treaty were being
resorted to and to présent a report thereon to the Assembly. That would facilitate a review by
the Assembly of the opération of the provisions of the Treaty, including whether consultations 9
were a meaningful stage under it. Moreover, notification to the parties to the source treaty
would ensure that parties to a source treaty became aware of events, such as disputes under
that treaty, that might affect their interests in that treaty. It is pointed out, however, that
notification of the initiation of consultations should not lead to a means of enabling other
parties to the source treaty to intervene in the consultations, but any of those parties could, if it
wished, address a similar invitation to the party to whom the initial invitation had been sent.
Information on the outcome of the consultations and on the results of the settlement could

serve as useful precedent for the settlement of other disputes and would facilitate a uniform
and harmonious interprétation and application of the Treaty. Finally, it is argued that
notification of the invitation to enter into consultations would not affect their confidentiality
since that was protected by paragraph (6).
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[Article 3, continued]

(4) INotification of the Invitationi The party to the dispute that extends the invitation

to enter into consultations shall send a copy of the invitation to the Director Général. The

Director Général shall, if the parties to the dispute so agree, notify the members of the

Assembly and, if there is a source treaty, the parties to that treaty, of the fact that an invitation

to enter into consultations has been made and of the names of the parties to the dispute. The

Director Général shall, if the parties to the dispute so agree, transmit, on request, to any

member of the Assembly or party to the source treaty, a copy of the said invitation.

(5) [Notification of the Results of the Consultations] Each of the parties to the

dispute shall inform the Director Général whether the resuit of their consultations is the

settlement of their dispute or not, and, if they have settled their dispute, what the outcome is.

Where the parties to the dispute have agreed to the notification of the invitation to enter into

consultations under paragraph (4), the Director Général shall also notify the members of the

Assembly and, if there is a source treaty, the parties to that treaty, of the information received

ffom the parties to the dispute conceming the results of their consultations.

[Article 3 continues]
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3.17 The argument against the establishment of an obligation to notify of the initiation or of
the results of the consultations is that such notification would formalize a procedure-i.e.,
consultations-which is widely credited and resorted to for its flexibility and confidentiality.
Parties to a dispute might be hésitant to submit certain situations to consultations if such a
submission were to be formalized and publicized, thereby hindering the settlement of the
dispute. That informality and confidentiality would not only encourage a frank and more
fruitful discussion of the issues and thus facilitate the settlement of disputes, but would also
encourage the parties to a dispute to resort to the system provided for in the Treaty.

3.18 With a view to encouraging the parties to the dispute to be particularly ffank,
imaginative and constructive in their consultations, paragraph (6) provides-subject to the
provisions of paragraphs (4) and (5) conceming the notification of the initiation of
consultations and of their results-for the confidentiality and privileged nature of the conduct
and content of the consultations, unless the parties to the consultations otherwise agree.

3.19 Paragraph (6)(a) requires the parties to keep confidential the conduct of the
consultations and also statements-including admissions and offers of settlement-made in the
course of the consultations, as well as information provided during the consultations that has
not been prior thereto already disclosed or that is generally known or that is in the public
domain. In view of the difficulty of determining whether the information is of that kind, the
possibility is given to a party to the dispute when fumishing the information to déclaré that the
contents of that information, or the fact that it was fumished, should be kept confidential.

3.20 Paragraph (6)(b) provides that, even if the statement or information is disclosed, no
adverse conséquences can be attached to it and its disclosure. This approach is reflected in the
Understanding on Ruies and Procédures Goveming the Settlement of Disputes included in
Annex 2 of the Agreement Establishing the Worid Trade Organization (see document
WO/GA/XXI/3, Part I, item (73), Article 4, paragraph 6). At its fifth session, the Committee
of Experts expressed its preference for that approach rather than leaving it up to the panel or
other body before which the statement or information was invoked or relied upon to déterminé
whether it was prejudicial or not and also the conséquences that should attach to the disclosure
(see document SD/CEA^/6, paragraph 77).

[End of Notes on Article 3]

3
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[Article 3, continued]

(6) rPrivileged Nature of the Conduct and Contents of Consultationsi (a) Subject to

paragraphs (4) and (5), and unless the parties to the dispute otherwise agree, no party to the

dispute shall divulge the way in which the consultations are or have been conducted or

divulge any other statement made or any information furnished in the course of the

consultations, by any party to the dispute, except information that has been disclosed by a

party to the dispute prior to the consultations, or that is generally known or that is in the public

domain. When a party to the dispute fumishes such information, it may nevertheless déclaré

that the contents of that information, or the fact that it has furnished that information, shall be

kept confidential.

(b) Any disclosure of information or statement made by a party to a dispute

during consultations shall, for the purposes of any procédure other than the said consultations,

including the procédures provided for in Articles 4, 5 and 7 of this Treaty. be treated as having

been made without préjudice to the rights of that party to the dispute.

[End of Article 3]
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Notes on Article 4

4.01 It does not seem necessary to set forth in the Treaty a particular définition of the notions
of "good offices," ̂ 'conciliation" and "médiation." By and large, those three means for the
settlement of disputes refer to procédures that have essentially the same characteristics; what
each attempts is the settlement of the dispute with the intervention of an intermediary; in
none of the procédures can the dispute be compulsorily settled by a décision emanating from
anyone. not even from the intermediary; each of the procédures contemplâtes the participation
of an intermediary who tries to bring about an agreement between the parties to the dispute;
such third person is called, in paragraph (1), "the intermediary" but he could just as well be
called a "conciliator" or a "mediator." The intermediary could be the Director Général or
another person, an entity or even a State.

4.02 Paragraph f IXa) provides for the possibility of the parties to the dispute, if they so wish.
to resort by common agreement to either good offices, conciliation or médiation. The
agreement will necessarily identify the subject matter of the dispute and the intermediary.

4.03 Paragraph ( 1 )(b) contains a spécial measure concerning developing countries. This
measure has been included in order to meet the wish expressed at the second and third
sessions of the Committee by several developing countries. It is based on a similar measure
adopted by the Contracting Parties of GATT (see document WO/GA/XXI/3, Part 1, item (66).
paragraph 1, and item (67), Annex, paragraph 2) and included in the Understanding on Rules
and Procédures Governing the Settlement of Disputes included in Annex 2 of the Agreement
Establishing the World Trade Organization (see document WO/GA/XXI/3. Part I. item (73).
Article 4, paragraph 12).

4.04 In accordance with the conclusion reached by the Chairman on the basis of the
discussions at the fourth session of the Committee (see document SD/CE/lV/3.
paragraph 125), paragraph (l)(b) has not been included within square brackets, contrary to the
situation under the draft Treaty presented to the Committee at its fourth session (see document
SD/CE/lV/2, Article 5(1 )(b)).

4.05 Unlike paragraph (1 )(a), under which the procédure of good offices, conciliation or
médiation may only be initiated by common agreement of the parties to a dispute, under
paragraph (l)(b). such a procédure may be requested by one party to the dispute, provided it is
a Contracting Party that is regarded as a developing country in conformity with the estabiished
practice of the Général Assembly of the United Nations; moreover, that procédure may be
invoked by such a developing country against any other party to the dispute, whether the latter
is a developing country or not. Whereas in the case of paragraph (I)(a), the intermediary is to
be designed jointly by the parties to the dispute, in the case of paragraph (l)(b), the
"intermediary" is the Director Général.
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Article 4

Good Offices. Conciliation. Médiation

(1) fRecourse to Good Offices, Conciliation or Médiation] (a) The parties to a

dispute may, by common agreement, made at any time before, during or after the consultations

provided for in Article 3, including during the panel procédure established under Article 5.

submit their dispute to the procédure of good offices, conciliation or médiation of an

C  intermediary jointly designated by them.

(b) Where a party to a dispute is a Contracting Party that is regarded as a

developing country in conformity with the established practice of the Général Assembly of the

United Nations, it may request the good offices, conciliation or médiation of the Director

Général

Alternative A: prior to the making by either party to the dispute of a request for a

procédure before a panel;

(i) if, within the time limit specified in, or otherwise agreed to by virtue of.

Article 3(2), an invitation to enter into consultations made by the said Contracting Party

to the other party is not replied to by the other party, or the opportunity for consultations

is not offered by the other party, or the parties to the dispute are unable to agree that

their consultations shall commence; or

[Article 4(l)(b) continues]
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4.06 Two alternatives are presented in respect of paragraph {l)(b). Under Alternative A. the
good offices, conciliation or médiation of the Director Général may be resorted to only if the
request by the developing country for those means has been made prior to the making by
either party to the dispute of a request for a procédure before a panel and if the consultations
have failed to take place because the other party does not reply to the invitation or does noi
offer an opportunity for consultations, or if the parties are unable to agree to commence
consultations, or if the consultations have been dispensed with by agreement of the parties, or
if the consultations have taken place but failed to resuit in a settlement. The observations in
the last sentence of note 3.05 (concerning the power of the Assembly to change the îime
limits) apply also in respect of the time limit specified in Alternative A (item (iii)).

4.07 Under Alternative B. a developing country could resort to the good offices, conciliation
or médiation of the Director Général either during or after the consultations or even during the
panel procédure. Différent views were expressed during the discussions at the fourth session
of the Committee on whether the said means could be resorted to by a developing country
before or during the consultations or during the panel procédure (see document SD/CE/IV/3.
paragraphs 120 to 125). On the basis of the discussions al the fifth session of the Committee.
the Chairman concluded that in the next draft of the proposed Treaty Alternative B should be
reformulated so as not to permit a request for good offices, conciliation or médiation to be
made before the consultations but, on the other hand, to allow such a request during or after
the consultations or during the panel procédure. Alternative B was so reformulated in the
draft of the proposed Treaty presented to the sixth session of the Committee {see document
SD/CE/Vl/2, Article 4(b). Alternative A. and note 4.07). At thaï session différences of view
continued to persist, however, as to which of the two alternatives should be adopted and. in
accordance with the conclusion of the Chairman. the two alternatives have been retained in
the new draft of the proposed Treaty (see document SD/CE/VI/6. paragraph 65).

4.08 Under paragraph (l)(b), the possibility of a developing country requesting the good
offices, conciliation or médiation of the Director Général in lieu of consultations is excluded.
Such a possibility-to be exercised instead of making or replying to a request for
consultations-was provided for in the draft Treaty presented to the Committee at ils fourth
session, but. in the light of the conclusion reached by the Chairman on the basis of the
discussions at that session (see document SD/CE/IV/3, paragraphs 114 to 117 and 125). the
said possibility has not been included in paragraph (l)(b). However, as indicated. Il
Alternative A or Alternative B is adopted, it would be possible for a developing country to
request the good offices, conciliation or médiation of the Director Général where
consultations that should have taken place have not occurred or where they have not resulted
in a settlement of the dispute.

4.09 Paragraph (1 )(c) provides for two steps in the procédure which seem to be
indispensable.
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[Article 4(l)(b), continued]

(il) if all parties to the dispute agree that the consultations provided for under

Article 3 shall be dispensed with; or

(iii) if the consultations under Article 3 do not resuit in the settlement of the

dispute within six months from the date of the receipt of the invitation referred to in

Article 3(1) or within any other shorter or longer period agreed upon by the parties.

Alternative B: at any time during or after the consultations have taken place or after

they should have occurred, as provided for in Article 3, or at any time during the

procédure before a panel under Article 5.

(c) The Director Général shall transmit a copy of the request referred to in

paragraph (b) to the other party to the dispute and shall transmit a copy of the response of that

party to the party making the request.

[Article 4 continues]
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4.10 Paragraph (1) imposes upon the parties to the dispute the obligation to cooperate in good
faith with the intermediary as provided for under paragraph (2).

4.11 Paragraphs (3^ and (4) concem the notification of the initiation and the results of the
good offices, conciliation or médiation. The explanations provided for in notes 3.08 to 3.17
apply, mutatis mutandis, to these paragraphs.

m
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[Article 4, continued]

(2) [Coopération with the Intermediarvl The parties to the dispute shall cooperate in

good faith with the intermediary in order to enable the latter to carry out the functions

necessary to bring about the settlement of the dispute through agreemeni.

(3) [Notification of Submission to Good Offices. Conciliation or Médiation! Each of

the parties to a dispute that is submitted under paragraph (l)(a) to the procédure of good

offices, conciliation or médiation shall inform the Director Général of that submission. The

Director Général shall, if the parties to the dispute so agree, notify the members of the

Assembly and, if there is a source treaty, the parties to that treaty, of the fact that a submission

bas been made under paragraph (l)(a) or that a request has been made under paragraph (1 )(b)

and of the names of the parties to the dispute and the name of the intermediary.

(4) [Notification of the Results of Good Offices. Conciliation or Médiation] Each of

the parties to a dispute that has been submitted to the procédure of good offices, conciliation

or médiation under paragraph (l)(a) shall inform the Director Général whether the resuit of

the procédure is the settlement of their dispute or not, and, if they have settled their dispute,

what the outcome is. Where the parties to the dispute have agreed to the notification of the

submission to the procédure under paragraph (l)(a) or of the request under paragraph (l)(b),

the Director Général shall notify the members of the Assembly and, if there is a source treaty,

the parties to that treaty, of the information received from the parties to the dispute concerning

the results of the procédure of good offices, conciliation or médiation.

[Article 4 continues]
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4.12 Paragraph (5) imposes upon the parties to the dispute the obligation to adhéré to
confidentiality and to otherwise act as provided for under Article 3(6) (see the explanation
given in notes 3.17 to 3.20).

[End of Notes on Article 4]

3
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[Article 4, continued]

(5) rPrivileged Nature of the Conduct and Contents of the Procédure] Subject to

paragraphs (3) and (4), Article 3(6) shall apply, mutatis mutandis, to both the parties to the

dispute and the intermediary also in respect of the procédure of good offices, conciliation or

médiation.

[End of Article 4]

O
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Notes on Article 5

5.01 The right to submit a dispute to a panel for examination and for making
recommendations to the parties to the dispute is the most important feature of the dispute
settlement System of the Treaty. It is to be noted that the establishment of a panel is automatic
in the sense that it does not require a décision of the Assembly or other such body to set up the
panel. This feature is différent from other dispute settlement Systems. For instance, under
Article 14 of the Treaty on Intellectual Property in Respect of Integrated Circuits, it is the
Assembly which décidés on the establishment of the panel (see document WO/GA/XXI/3,
Part I, item (24)). Under the system put into place in implementation of GATT Article XXIIl,
each panel is established by the Contracting Parties of GATT (see document WO/GA/XXI/3.
Part I, item (66), paragraph 5). Since, under that system, the décision to do so is taken. as a
matter of practice, by consensus, the constitution of a panel is far from automatic and can be
prevented or delayed by any of the parties to the dispute. Under paragraph 1 of Article 6 of
the Understanding on Rules and Procédures Governing the Settlement of Disputes, included in
Annex 2 of the Agreement Establishing the World Trade Organization. the panel is
established, upon the request of the complaining party, by the Dispute Settlement Body
(DSB), unless it décidés by consensus not to establish a panel; see document WO/GA/XXI/3.
Part I, item (73).

5.02 Paragraph ( 1 ) means that the establishment of a panel cannot be requested until after the
parties to the dispute have failed, within the required period of time, to settle their dispute by
consultations (Article 3), or, where applicable, by good offices, conciliation or médiation
(Article 4). It is to be noted, however, that, under Article 2(3)(i), the parties to a dispute may
agree that in respect of a dispute any given procédure established by the Treaty will not apply.
including, as stated in Article 5, paragraph (l )(ii), recourse to consultations.

5.03 In order to avoid unwarranted delays, paragraph (l)(i) and (iii) establish time liniits
upon the expiration of which the attempts of settling the dispute are to be regarded as having
failed and any of the parties to the dispute has then the right to request a procédure before a
panel. In the case where consultations have not taken place, paragraph (1 )(i) spécifiés as the
time limit the time limit within which the reply should have been made to the invitation to
enter into consultations (Articles 3(2) and 5(1 )(i)) or within which the opportunity should
have been offered for consultations, or the date by which the consultations should have been
commenced (Articles 3(2) and 5(1 )(i)). In the case where consultations or recourse to good
offices, conciliation or médiation have taken place, paragraph (l)(iii) spécifiés that a panel
procédure may be requested if a settlement does not resuit within six months from the
initiation.

5.04 Article 13(1) provides that the Assembly could change, with a three-quarter majority,
the six-month time limit provided for in paragraph (l)(iii), particularly if experience showed
that it was unnecessarily long or unrealistically short.
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Article 5

Panel Procédure

( 1 ) fRecourse to a Panell Any party to a dispute may request a procédure before a

panel:

(i) if, within the time limit specifîed in, or otherwise agreed to by virtue of.

Article 3(2), an invitation to enter into consultations made by that party is not replied to by the

other party, or the opportunity for consultations is not offered by the other party. or the parties

to the dispute are unable to agree that their consultations shall commence; or

(ii) if all parties to the dispute agree that the consultations provided for under

Article 3 shall be dispensed with; or

(iii) if the consultations under Article 3, or any procédure of good offices,

©  conciliation or médiation under Article 4, do not resuit in the settlement of the dispute within

six months from their initiation.

[Article 5 continues]
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5.05 Paragraph ('2)(a) seems to be seîf-explanatory.

5.06 Item (i) of paragraph ("2)16) seems to be self-explanalory.

5.07 As concerns the summary referred to in item (ii) of subparagraph (b), the Régulations
would estabiish the requirements of the format and the language or languages in which the
summary would be drawn up, as well as the required éléments of the content of the summary,
including the names of the parties, the obligation alleged to exist and to have been breached
that gave rise to the dispute, an indication of the source treaty, if any, and of the provisions of
that treaty whose interprétation or application is in question, as well as of any proposed
measures that should be taken in respect of the breach.

5.08 The observations in note 5.04 (concerning the power of the Assembly to change the time
limits) apply also in respect of the time limit specified in paragraph (2Xc).
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[Article 5, continued]

(2) FThe Reauestl (a) The request for a procédure before a panel shall be addressed

to the Director Général.

(b) The said request shall

(i) set forth the relevant facts concerning prior consultations under Article 3(1),

or concerning any procédure entered into under Article 4,

(ii) be accompanied by a summary of the dispute, drawn up in the prescribed

manner and with the prescribed content.

(c) The Director Général shall, within 14 days of its receipt, send a copy of the

request and of the summary of the dispute to the oîher party to the dispute. Within the said

period, the Director Général shall also send to ail parties to the dispute a copy of the roster of

potential members of panels that is established in the prescribed manner and shall offer to the

parties the possibility of his drawing up from the said roster a list of persons with particular

expertise appropriate to the subject matter of the dispute.

[Article 5 continues]
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5.09 Paragraph (3) establishes an additional step in the panel procédure, nameïy, the answer
by the other party te the dispute.

5.1G Paragraph Sfa) makes it mandatory for the party in the dispute against which the panel
procédure is being invoked to react to the content of the request. The alternative under which
an answer would have been optional, has been deleted in accordance with the conclusion
reached by the Committee at its seventh session (see document SD/CE/VII/8, paragraph 77).

5.11 Paragraph 3fb) sets a time limit (seven days) within which the Director Général must
send a copy of that answer to the party making the request for a panel procédure. In
accordance with a décision of the Committee at its seventh session (see document
SD/CE/VII/8, paragraph 77), this paragraph has also been amended to provide that the
Director Général must notify the other party if the answer is noî received within the prescribed
period.

5.12 Paragraph 3fc) makes it clear that, if the party against which the panel procédure is
being invoked chooses not to submit an answer, the failure to answer does not constitute an
admission or déniai by it of the contents of the request and will not be prejudicial to it.

5.13 The observations in note 5.04 (concerning the power of the Assembly to change the time
limits) apply also in respect of the time limits specified in paragraph (3).
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[Article 5, continued]

(3) FThe Answerl (a) Within two months of the sending by the Director Général of

the copy of the request and summary in accordance with paragraph (2)(c), the other party to

the dispute shall send to the Director Général an answer stating which of the facts and légal

grounds in the request the said party admits or déniés and, in respect of the latter, on what

basis. The answer may contain other facts and légal grounds upon which that other party to

the dispute relies.

(b) Within seven days of the receipt of the answer, the Director Général shall send

a copy of that answer to the party to the dispute that made the request. If the Director Général

has not received the answer, the Director Général shall, within seven days of the end of the

period prescribed in sub-paragraph (a), notify the party to the dispute that made the request of

the failure of the other party to the dispute to submit an answer.

(c) The failure of a party to a dispute to submit an answer shall not be considered

as an admission or déniai of the allégations or of the facts or légal grounds set forth in the

request and shall not be regarded as in any way prejudicing the position of that party.

[Article 5 continues]
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5.14 Paragraph C41 has been modified to include situations, referred to in paragraph 3(b),
where the Director Général does net receive an answer.

5.15 The observations in note 5.04 (conceming the power of the Assembly to change the time
limits) apply also in respect of the time limits specified in paragraph (4).

5.16 Paragraph (5) provides for the constitution of a panel. The panel would be constituted
separately for each dispute. The composition of any given panel would normally be différent
from the composition of any other panel. The Assembly would establish the roster of
potential panel members (Article 9(2)(v)). The details-for example, who (any Contracting
Party, the Director Général) may propose candidates for inclusion in the roster and what
qualifications candidates must have-would be governed by rules in the Régulations. The
roster would be revised from time to time. The members of any panel would have to be
persons whose names appear in the roster, unless the members are designated by common
agreement of the parties to the dispute.

5.17 Paragraph 5(a) fixes the number of members of the panel as either three or five, at the
choice of the parties to the dispute. If the parties to the dispute cannot agree on the number,
the number of panel members is fixed at three by paragraph 5(b).

5.18 The désignation of the members of the panels is to be made, in the first instance, by
agreement of the parties to the dispute. The parties to the dispute would be assisted in this
task by the Director Général because of the requirements, set forth in paragraph (2)(c) that he
offer to the parties to the dispute the possibility of his drawing up from the roster a list of
potential members having particular expertise in the subject matter of the dispute.
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[Article 5, continued]

(4) [Transmission of the Request. the Summarv of the Dispute and the Answer to

the Members ofthe Assemblv and Parties to the Source Treatvl The Director Général shall,

within 14 days of the receipt of the request for a procédure before a panel, transmit to the

members of the Assembly and, if there is a source treaty, to the parties to that treaty a copy of

the request for a procédure before a panel and the summary ofthe dispute. Within 14 days of

the receipt of an answer to that request, or within 14 days of the end of the period prescribed

in paragraph 3(a), the Director Général shall inform the members of the Assembly and the

parties to any source treaty of the receipt or the lack of receipt of that answer, as the case may

be.

(5) [Désignation and Convocation of the Panell (a) Within two months from the date

of the sending by the Director Général of the copy of the request referred to in

paragraph (2)(c), or within such other time limit as may be agreed to by them. the parties to

the dispute shall agree on the total number of members of the panel, which shall be either

three or five, and on the number of such members to be designated by each, and shall

communicate to each other the names of the members to be designated by each. Unless the

parties to the dispute otherwise agree, the members so designated must be persons whose

names appear on the roster, established by the Assembly, of potential members of panels.

(b) If the parties to the dispute fail to agree on the total number of the members of the

panel, the number shall be three.

[Article 5(5) continues]
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5.19 Under paragraph r5yc\ if the parties to the dispute cannot agree on the composition of a
panel within the time limit specified in that paragraph, it is the Director Général who, at the
request of any of the parties to the dispute, will proceed, within the time limit, to designate,
after consultation with the parties to the dispute, the members of that panel. In that event,
paragraph ("51(6) provides that his sélection must be from among nationals of a Contracting
Party, not party to the dispute (the national may be of a party to the source treaty, if any) and
must have expertise in the field of intellectual property.

5.20 Paragraph (5)('d) contains a spécial measure conceming developing countries. It
requires the Director Général, if requested, to designate, within the time limit specified, a
person or persons from developing countries as member or members of the panel where at
least one of the parties to the dispute is a developing country. The number of such members
will be fixed in the Régulations. This provision has been included in order to meet the wish
expressed at the second session of the Committee of Experts by several developing countries.
It is based on a similar measure included in the GATT system of dispute settlement (see
document WO/GA/XXI/3, Part I, item (67), paragraph 14, and Annex, paragraph 6(ii), and in
the Understanding on Rules and Procédures Goveming the Settlement of Disputes included in
Annex 2 of the Agreement Establishing the World Trade Organization) (see document
WO/GA/XXÏ/3, Part I, item (73), Article 8, paragraph 10).

5.21 Paragraph (5)(f) seems to be self-explanatory.
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[Article 5(5), continued]

(c) If any party to the dispute faits to designate a member of the panel as required, or

if the parties fait to designate a member that it was agreed would be designated by them

jointly, the Director Général shall, at the request of either party to the dispute, and after

consulting the parties to the dispute, designate. within one month, the said member of the

panel.

(d) Where at ieast one of the parties to the dispute is a Contracting Party that is

regarded as a developing country in conformity with the established practice of the Générai

Assembly of the United Nations, the Director Général shall, at the request of such a party,

designate, within one month, one or more persons from one or more countries regarded as

developing countries as member or members of the panel, the number of them being fixed in

the Régulations.

(e) The members of the panel designated by the Director Général pursuant to

paragraph (c) or (d) shall be persons whose names appear on the roster, established by the

Assembly, of potential members of panels. A member of the panel designated by the Director

Général shall be a national of a Contracting Party, but may not be a national of any party to

the dispute. The member or members so designated shall have expertise in the field of

intellectual property.

(f) The Director Général shall convene the panel not later than two months from

its désignation.

[Article 5 continues]
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5.22 Paragraph ("6") deflnes the tasks of every panel. It is to be noted that it is not proposed that a
mandate or terms of reference be established for each panel as and when a panel is set up. The
dispute is defined by the request, that is, by the allégation of the existence and breach of an
obligation relating to a matter of intellectual property and the factual information and légal
arguments set forth in the request to establish a panel and in the submissions of the parties to the
panel. Expérience in other forums has revealed that, where a spécifie définition of the terms of
reference is required, the establishment of a panel may be delayed.

5.23 Paragraph 6(a) seems to be self-explanatory.

5.24 As concerns the report of the panel, paragraph fbVbl and (cl prescribe its form (written)
and content (summary of the proceedings and submissions, findings of fact, statement of the law
and recommendations). The report would be adopted by a majority of the members of the panel.
If ail the members of the panel cannot agree, the report would state the opinion of those that did
agree and state separately the opinion of the others.

5.25 In the discussions at the fourth session of the Committee (see document SD/CE/IV/3,
paragraphs 151 and 158) and at the fif^h session (see document SD/CE/V/6, paragraphs 121
and 128), the view was expressed that the panel should be able to recommend to the party
concerned that it should comply with the obligation it breached but how that party gives effect to
its obligation was a matter in its exclusive resort, provided that full compliance resulted. The
limitation stated in paragraph (6)(c)-that the panel may not make a recommendation that
législation be enacted or amended by a party to the dispute or that its practice be changed, unless
that party so requested it-has been introduced as a resuit of the conclusion reached by the
Chairman on the basis of the discussions at those sessions. (In this respect, compare paragraph 1
of Article 19 of the Understanding on Rules and Procédures Governing the Settlement of Disputes
included in Annex 2 of the Agreement Establishing the World Trade Organization. See document
WO/GA/XXI/3, Part I, item (73).)

5.26 It should be noted that the draft of the proposed Treaty presented to the sixth session of the
Committee stated, in paragraph (6)(c), that the panel shall make a recommendation that the party
in breach of its obligation "bring its législation or practice in conformity with its obligation" (see
document SD/CE/VI/2, Article 5(6)(c)). At that session, différent views were expressed as to
whether the word "practice" should be qualified or deleted. According to one view, the word
might be construed to extend to a judicial décision yet under the constitutional légal system of
certain countries it might not be possible to compel a change of a judicial décision. To avoid any
such interprétation, it was suggested that the word "practice" should be deleted or qualified by the
word "administrative" or replaced by the expression "administrative measures." Under another
view, it was argued that the term "practice" should be retained, since an obligation could be
infringed by a practice, including a judicial décision or a sériés ofjudicial décisions that
constituted a pattern, and there was no reason to prevent a panel from making a recommendation
concerning those practices. In line with the conclusion reached by the Chairman on the basis of
those discussions (see document SD/CE/VI/6, paragraphs 78 to 80), the text of paragraph (6) has
been rephrased.
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[Article 5, continued]

(6) [Task ofthe Panell (a) The panel shall examine the dispute.

(b) The panel shall express an opinion in a written report on the question whether

an obligation relating to a matter of intellectual property exists and was breached and, if so, to

what extent. The report shall contain a finding of the facts and a statement of the law on

which the opinion is based, and a summary of the panel's proceedings and of the submissions

of the parties to the dispute. The report shall be adopted by a majority of the members of the

panel.

(c) In the event that the panel is of the opinion that a party to the dispute has

breached an obligation relating to a matter of intellectual property, the panel shall make a

recommendation, in the said report, that the said party comply with the obligation it has

breached; however, the panel shall not make any recommendation as to how a party to the

dispute should enact or amend its législation or change its practice, unless that party requests

the panel to make such a recommendation.

[Article 5(6) continues]
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5.27 As concems the question whether the panel should be empowered to recommend measures
or action other than those mentioned in paragraph (6){c), and what those measures could be,
views in the discussions at the fiflh session of the Committee were divided (see document
SD/CE/V/6, paragraphs 121 to 128). The Chairman concluded that those views should be stated
in the notes accompanying the next draft of the proposed Treaty to enable further considération
on the matter and that in those notes the International Bureau might wish to make suggestions as
to those other measures or action that the panel could make recommendations on. The said views
and suggestions are set forth in the notes which follow.

5.28 It was pointed out that, in the case where a party was found by the panel to have breached
its obligation, it was possible that the other party to the dispute or its nationals may have been
injured as a conséquence of that breach and, therefore, should be compensated for that injury.
This might be the case, for example, where intellectual property protection had not been accorded
as was required by the source treaty in respect of a product made or distributed within the country
of the party that had not accorded that protection. In such a case, the panel should, if requested by
the party concerned, be able to make a recommendation as to the compensation that should be
made to those injured or as to other measures that should be taken.

5.29 In this context, attention was drawn to the fact that, under Article 9 of the draft Treaty, the
Assembly was empowered by paragraph (2)(xi) to take any other appropriate action designed to
further the objectives of the proposed Treaty. In order for the Assembly to carry out that task, the
panel should be able to recommend not only that the party should comply with the obligation it
had breached, but also bring its législation or practice in conformity with its obligation, or to
recommend other action that that party or the other party to the dispute should take.

5.30 On the other hand, it was argued that, if the panel were empowered to recommend
measures other than that a party to the dispute should bring its législation or practice into
conformity with its obligations, such as measures of compensation, it would introduce a
substantial change in the philosophy of the proposed Treaty.

5.31 The International Bureau recalls that, as stated also in note 5.52, the décision taken by the
Governing Bodies of WIPO and its Unions in the program for the biennium 1990-1991 in
approving the convening of a committee of experts to examine whether a treaty on the settlement
of disputes should be prepared envisaged that neilher the panel nor the Assembly could impose
sanctions or authorize retaliatory measures.
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[Article 5(6) continues on page 65 ]
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5.32 However, as stated also in note 5.54, no provision of the proposed Treaty precludes the
applicability of relevant principies and rules of customary international law governing the
conséquences of a breach of an obligation arising out of a source treaty. Those principies and
rules recognize that a State whose conduct constitutes an international wrongful act bas the
duty to perform the obligation it bas breached and to cease the conduct that constitutes the
international wrongful act and that an injured State is entitled to obtain from the State which
bas commilled the international wrongful act réparation in the form of restitution in kind.
pecuniary compensation for the damages caused by that act, satisfaction (an apology, nominal
damages and damages reflecting the gravity of the infringement) and assurances and
guarantees of non-repetition of the wrongful act (see draft articles for the topic: State
Responsibility, prepared by the International Law Commission, Report of the International
Law Commission on the work of its forty-fifth session (May-July 1993), United Nations
document A/48/10) or, perhaps, to apply as against that State countermeasures (see Report of
the International Law Commission on the work of its forty-fourth session (May-July 1992),
United Nations document A/47/10), in particular. suspending opérations under the source
treaty or terminating it (see Article 60 of the Vienna Convention on the Law of Treaties,
United Nations document A/CONF.39/27 1969) or not performing one or more other
obligations towards the said State (see Article 11 of the draft articles on State responsibility,
referred to above). (In this respect, compare Article 22 of the Understanding on Rules and
Procédures Governing the Settlement of Disputes included in Annex 2 of the Agreement
Establishing the World Trade Organization. See document WO/GA/XXI/3, Part I, item (73).)

5.33 The draft of the proposed Treaty presented to the Commitlee at its sixth session (see
document SD/CE/Vl/2), contained, as paragraph (6)(d). a provision similar in its wording to
the text on the matter which was included in the draft of the proposed Treaty presented to the
Committee at its fifth session (see document SD/CE/V/2, Article 6(4)(iii)). That provision
was worded as follows: "The panel may make recommendations, in the said report, as to such
other measures that the party which bas breached the said obligation should take, as well as
recommendations as to measures that the other party to the dispute should take. in light of the
opinion of the panel." However, the proposed provision, as presented to the sixth session, did
not contain any indication of the other measures that could be the subject of the
recommendations that the panel might make to either of the parties to the dispute. If other
recommendations were to be allowed, they could relate to one or more of those measures
mentioned in note 5.32, taking into account, however, the further development of the draft
articles being prepared by the International Law Commission on this subject.

5.34 At its sixth session, the argument was made that the proposed provision was contrary to
the objectives of the proposed Treaty, which was to ensure the uniform interprétation of
source treaties and clarify their application and that the said paragraph opened the door to
financial compensation even in respect of individual cases and that such an outcome was
unacceptable since such compensation should be sought through the national System. In
summarizing the discussions, the Chairman concluded that the proposed provision should not
be included in the next draft of the proposed Treaty (see document SD/CE/Vl/6,
paragraphs 81 and 82). Consequently, the International Bureau bas not included the said
provision in the new draft of the proposed Treaty.
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[Article 5(6) continues on page 65]
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5.35 Paragraph CôVd') seems to be self-explanatory.

5.36 In accordance with the conclusion reached by the Chairman on the basis of the
discussions at the sixth session (see document SD/CE/VI/6, paragraph 88), the draft Treaty
présents three alternatives in respect of paragraph (6)(e). If Alternative A or Alternative B
were to be adopted, the Treaty would contain a spécial measure concerning developing
countries of the kind referred to. If Alternative C were to be adopted, the Treaty would not
contain such a measure.

5.37 A spécial measure concerning developing countries, drafted along the lines indicated in
Alternative A, had been included in earlier drafts of the proposed Treaty in order to meet the
wish expressed, initially, at the third session (see document SD/CE/III/3, paragraph 62) and.
again. at the fourth session (see document SD/CE/IV/3. paragraphs 152 and 154). as well as at
the fifth session (see document SD/CE/V/6, paragraphs 135 and 136) and the sixth session
(see document SD/CEA^I/6, paragraphs 86 and 88) of the Committee by délégations of
developing countries. It is based on a similar measure included in the GATT System of
dispute settlement (see document WO/GA/XXI/3, Part I, item (66). paragraph 6, item (67).
paragraphs 21 to 23, and item (70), paragraph A.4) and on the Understanding on Rules and
Procédures Governing the Settlement of Disputes included in Annex 2 of the Agreement
Establishing the World Trade Organization (see document WO/GA/XXl/3. Part I. item (73).

Article 21, paragraphs 2 and 8, and Article 24).
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[Article 5(6), continued]

(d) The panel shall conclude its proceedings. adopt ils report and transmit its report

to the Director Général within six months from the date of its first meeting or within such

longer period not exceeding 12 months from that date, as the panel, after consultation with the

parties to the dispute, may décidé.

(e) Whenever a party to the dispute is a Contracting Party that is regarded as a

developing country in conformity with the established practice of the Général Assembly of the

United Nations,

Alternative A: the panel shall take into account, in making its findings of fact and

statement of the law, in expressing its opinion and in making its recommendations. the

relevant provisions of the source treaty, if any, that contain spécial measures for

developing countries, and the spécial circumstances and needs of the developing country

party to the dispute that relate to those provisions

Alternative Ad): , as well as the impact of the recommendations on the

economy and trade of that developing country.

Alternative A('2k [no further words].

[Article 5(6)(e) continues]
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5.38 Neither the provision on the spécial measure which would be included as
paragraph (6)(e) if Alternative A were to be adopted nor the provision of that kind that is
included in the GATT system of dispute settlement referred to in note 5.37 requires that the
report of the panel state the elements of that measure or how that measure was taken into
account. The contrary would be the case if Alternative B were to be adopted. (In this respect,
compare paragraph 11 of Article 12 of the Understanding on Rules and Procédures Governing
the Settlement of Disputes included in Annex 2 of the Agreement Establishing the World
Trade Organization (document WO/GA/XXI/3, Part I, item (73).) If Alternative C were to be
adopted, no provision of any kind conceming such a spécial measure would be included in the
Treaty.
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[Article 5(6)(e), continued]

Alternative B: the report of the panel shall set forth the relevant provisions of any

source treaty that contain spécial measures for developing countries, and the spécial

circumstances and needs of the developing country party to the dispute that relate to

those provisions,

Alternative Bd): as well as the impact of the recommendations on the

economy and trade of that developing country.

Alternative 6(21: and indicate the extent to which those provisions, spécial

circumstances and needs and that impact were taken into account by the panel in

making its findings of fact and statement of the law, in expressing its opinion and

in making its recommendations.

Alternative B(3"l: [no further words].

Alternative C: [no such provision].

[Article 5 continues]
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5.39 Paragraph (7) establishes the général procédural rights of the parties to the dispute.
Other aspects of the procédure would be left to the Régulations.

5.40 Paragraph (TXb) seems to be self-explanatory.

5.41 The text of paragraph Sfa), presented to the seventh session of the Committee,
established the right of a party to the source treaty to intervene in the proceeding before a
panel. It was felt that, since a party to the source treaty may be bound by the same provision
as that which has given rise to the dispute, that party might have an interest in the subject
matter of the proceedings.

5.42 Paragraph 8(a) has been modified in accordance with décisions of the Committee at its

seventh and eighth sessions. The paragraph under considération now provides for
intervention by a Contracting Party that is not a party to the dispute, provided that it has a
substantial interest in the matter in dispute, and that it has accepted an obligation under the
source treaty. The requirements are that the intervening party must: (i) be a Contracting
Party, (ii) have a substantial interest in the matter in dispute, and (iii) have accepted an
obligation under the source treaty. The requirement that the intervening party have a
"substantial interest," rather than an "interest" or "direct interest," is in line with the request
made by the Chairman of the Committee at its seventh session (see document SD/CE/VII/8,
paragraph 84). At the eighth session of the Committee, several délégations stated their
concern that the expression "substantial interest" was not defmed. but noted that the
possibility was open for the diplomatie conférence to adopt an agreed statement on its
meaning. Such a statement could delineate certain situations as falling within the purview of
that expression, including the case where the intervening party was a party to the source treaty
or had accepted an obligation under it, and the case where an intergovemmental organization
had compétence over the subject matter of the dispute (see document SD/CE/VIII/7,
paragraph 69). In accordance with the général support for the suggestion by a délégation, as
well as with the statement of the Chairman, the phrase "substantial interest in dispute" has
been changed to "substantial interest in the matter in dispute" (see document SD/CE/VIII/7,
paragraph 72).

5.43 When informing the Director Général of its wish to intervene, the intervening party
must state in its notification the nature of its interest in the dispute. It will be for the panel to
détermine whether the intervening party has a substantial interest in the matter in dispute, that
is, is directly affected or injured by the breach of the obligation which gave rise to the dispute.
For instance, if State A daims that State B discriminâtes against the nationals of State A by
refusing to process, under the Paris Convention, applications for patents for invention filed by
such nationals but does not refuse such applications filed by nationals of State C, the latter
would generally not have a substantial interest in the dispute. On the other hand, if State A
daims that State B refuses to grant protection to a work on the ground that the work is not a
literary or artistic work protected by the Berne Convention, it is believed that State C would
generally be directly affected or injured by the breach of an obligation to protect such a work.
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[Article 5, continued]

U) [Procédural Rights of the Parties to the Dispute] (a) In its examination of the

dispute, the panel shali ensure that the parties to the dispute are treated with equality and that

each is given a fair opportunity to présent its case.

(b) If ail the parties to the dispute so request, the panel shall stop its

proceedings.

(8) [Intervention by Contractine Partv not Partv to the Dispute]

(a) Any Contracting Party that is not a party to the dispute and that has a

substantial interest in the matter in dispute may, provided it has accepted an obligation

under the source treaty, intervene, in the prescribed manner, in the proceedings before

the panel in order to express its views on the matter in dispute. Any such Contracting

Party wishing to intervene shall so notify the Director Général within one month from

the sending of the information referred to in paragraph (4) and shall state in its

notification the nature of its interest in the matter in dispute. The panel shall décidé

whether such a Contracting Party has a substantial interest in the matter in dispute.

[Article 5(8)(a) continues]
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5.44 Paragraph 8("a) contains two alternatives, as suggested by the chairman of the
Committee at ils eighth session (see document SD/CE/VIII/7, paragraph 72). At the eighth
session, the European Community and its Member States suggested that the following
sentence should be added to Article 5(8)(a);

"Any régional économie intégration organization that is a Contracting Party may
intervene, in the prescribed manner, in the proceedings before the panel when questions
within its compétence are the subject of a dispute between one of its member States and
a non-member State."

This amendment was "intended to ensure that the treaty can play its intended rôle to the full.
that is to say that any party with compétence for the subject-matter of the dispute is enabled to
présent its observations or to defend its interests." (see document SD/CE/VIII/4 Rev.,
Annex, p. 3).

5.45 Différent views were expressed in respect of the proposai of the European Community
and its Member States (see document SD/CE/Vni/7, paragraphs 68-70). It is recalled that the
proposai by the European Community and its Member States was introduced at a time when
intervention under Article 8(a) was open only to those who were party to a source treaty, thus
excluding, in many cases, the European Community and other similar organizations (see
document SD/CE/Vin/4 Rev., Annex, p.4). Article 8(a) now provides a right of intervention
for any Contracting Party having a substantial interest in the matter in dispute, provided it has
accepted an obligation under the source treaty. Alternatives A and B are included in line with
the request made by the Chairman at its eighth session (see document SD/CE/VIII/7,
paragraph 72).
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[Ailicle 5{8)(a) continues on page 73]
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[Notes on Article 5 continue on page 74]
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[Article 5(8)(a), continued]

Alternative A:

An intergovernmental organization that is not a party to the dispute under the source

treaty, provided it is a Contracting Party, may intervene, in the prescribed manner, in the

proceedings before the panel in order to express its views on a matter that falls within its

jurisdiction and that is the subject of a dispute between one or more of its Member States and

another party to the dispute.

Alternative B:

[no such provision].

[Article 5(8) continues]

O
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5.46 Paragraoh 8(b) defines the procédural righls of an intervening party. Other aspects of
the procédure would be left to the Régulations.

5.47 Paragraph (9') imposes upon the parties to the dispute and upon any intervening party the
obligation to adhéré to confidentiality and to otherwise act as provided for under Article 3(6)
(see the explanation given in notes 3.18 to 3.20).

9
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[Article 5(8), continuée!]

(b) The intervening party shall have the opportunity to présent written

submissions to, and be heard by, the panel. If the parties to the dispute so agree, the

intervening party may be présent when the parties to the dispute are heard by the panel and

may receive copies of the submission of arguments and rebuttals of the parties to the dispute.

(9) rPrivileged Nature of the Conduct and Contents of the Procedurel Subject to the

necessity to include or to refer in the findings of fact and in the summary of the submissions

of the parties to the dispute to information fumished or statements made in the course of the

panel procédure. Article 3(6) shall apply mutatis mutandis, to the parties to the dispute and

any intervening party, and to submissions and statements made by them, in respect of the

procédure before a panel.

[Article 5 continues]
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5.48 Paragraph (lOXa) seems to be self-explanatory.

5.49 The possibility to présent comments on the report (subparagraph (b)) and their
transmittal to the members of the Assembly and to the parties to the source treaty
(subparagraph (c)) would enable the Assembly to exercise an effective review of the report
and of the action taken or planned to give effect to the recommendations made in the report.

5.50 The Treaty does not provide for the establishment of an intermediate or appeal body
between the panel and the Assembly. Further action on the report of the panel would be only
at the level of the Assembly.

5.51 The observations in note 5.04 (conceming the power of the Assembly to amend the time
limits) apply also in respect of the time limit specified in paragraph (10)(b) and (c). It is to be
noted that under paragraph (10)(b) and (c) the parties to the dispute may extend the time limit,
subject to the outer time limit specified.
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[Article 5, continued]

(10) rCommunication and Considération of the Report of the Panell (a) The Director

Général shall transmit copies of the report of the panel to the parties to the dispute.

(b) Each of the parties to the dispute shall inform the Director Général within one

month from the date of the transmittal of the report, or within such other period. not exceeding

three months from that date, as may be agreed upon by the parties to the dispute, of any

9  comments it may have on the report and what action, if any, it has taken or pians to take in

respect of the recommendations in the said report.

(c) The Director Général shall within one month from the expiration of the lime

limit referred to in paragraph (b), or within such other period, not exceeding three months, as

may be agreed upon by the parties to the dispute, transmit copies of the said report and of any

comments of the parties on the report, together with the information received from them on

the action taken or to be taken in respect of the said recommendations, to the members of the

Assembly and, if there is a source treaty, to the parties to that treaty.

[Article 5(10) continues]



WO/GA/XXI/2

page 78

5.52 Paragraph (lOYd) defînes the powers of the Assembly in respect of any dispute. Those
powers would consist exclusively of the possibility of having an "exchange of views" in and
by the Assembly about the report of the panel. The Assembly could not be asked to adopt,
endorse or reject the report of the panel, and it could not modify the recommendations of the
panel. Neither could the Assembly impose or authorize sanctions (for example, retaliatory
measures against the party at fault). These restrictions on the powers of the Assembly follow
the instructions given by the Governing Bodies of WIPO and the Unions administered by
WIPO in the program of WIPO for the years 1990 and 1991 wherein it is staled that "neither
the panel nor the Assemblies could impose sanctions or authorize retaliatory measures" (see
documents AB/XX/2, Annex A, item PRG.02(3) and AB/XX/20, paragraph 199(i)). The
instructions are presumably motivated by the belief that the public exposure that would resuit
from the panel's report and the exchange of views in the Assembly would, in most cases, be
sufficient to persuade the party failing to recognize or to comply with an obligation to do so, if
not also to remedy the injury caused by it. Such instructions are, furthermore, presumably
motivated by the belief that giving more extensive powers to the Assembly would. in order to
be effective, have to entail the exclusion of the parties to the dispute from the procédure of w
making a décision by the Assembly since, otherwise, a party to the dispute could. if the
décision would require unanimity or consensus, prevent the making of any décision. The
realities in other organizations, in particular in GATT, show that décision by a majority is
more a theoretical than a real possibility since, de facto, consensus (including no opposition

by the losing party to the dispute) is always required.*

5.53 The exchange of views by the Assembly, called for in paragraph (10)(d), would take
place normally at its next ordinary session following the transmittal of the report by the
Director Général to the members of the Assembly. The exchange of views by the Assembly
could also take place at any of its extraordinary sessions, which may have been convened
pursuant to Article 9(7) by the Director Général upon the request of one-fourth of the
Contracting Parties or upon his own initiative for any purpose or purposes other than to have
such an exchange of views, should a Contracting Party that is party to a dispute request the
Director Général to place on the draft agenda of that extraordinary session an item calling for
an exchange of views on the panel report issued in respect of the dispute to which it is a party. ^
With a view to ensuring a timely exchange of views by the Assembly in respect of the panel
report and the information thereon, the second sentence of Article 9(7) would enable any
Contracting Party that is a party to a dispute to request that an extraordinary session of the
Assembly be convened by the Director Général solely for the purpose of having such an
exchange of views on the panel report and on the information thereon that had been issued in
respect of the dispute to which it is a party.

Undcr the GATT system, aithough Article XXV.4 states that décisions of the Contracting Parties to the GATT shali
be taken by a majority of the votes cast, according to a décision of the Contracting Parties of the GATT, dated
April 12, 1989, on Improvements to the GATT Dispute Settlement Ruies and Procédures, "The practicc of adopting panel
reports by consensus shali be continued, without préjudice to the GA'IT provisions on dccision-making which remain
applicable" (see document SD/CE/VII/4. item (68), paragraph G.3; see also paragraph (x) ofthe Ministeriai Déclaration
adopled on November 29, 1982 (document SD/CE/VII/4, item (66)). (In this respect, compare paragraph 4 of Article 1.
paragraph 4 of Article 16, and paragraph 14 of Article 17 of the Understanding on Rules and Procédures Governing the
Seulement of Disputes inciuded in Annex 2 ofthe Agreement Establishing the World Tradc Organization. See document
WO/GA/XXl/3. Part i, item (73).)
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[Article 5(10), continued]

(d) The Assembly may have an exchange of views on the report of the panel and

on the information thereon received from the parties to the dispute. The Assembly shall not

impose or authorize sanctions for non-compliance with the recommendations contained in the

report of the panel.

[End of Article 5]

O
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5.54 It is to be noted that no provision of the Treaty precludes the applicability of relevant
général principles and norms of international law goveming the conséquences of a breach of
an obligation arising out of any source treaty. Such principles and norms could include the
measures set forth in the Vienna Convention on the Law of Treaties conceming the
termination or suspension of the opération of a treaty as a conséquence of its breach
(Article 60) or in the rules of international law on international responsibility (see, also,
note 5.32).

[End of Notes on Article 5]
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[Article 6 starts on page 83]

O
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Notes on Article 6

6.01 This Article is designed, where the recommendations of the panel have not (yet) been
(entirely) complied with, to maintain the public exposure referred to in note 5.52 and, where
they have been complied with, to give an opportunity to note (with satisfaction) the success of
the procédure. In addition, this Article allows the Assembly to follow up on the
implementation and monitor compliance by the parties to the dispute of the recommendations
of the panel.

6.02 The Article requires that a party to the dispute submit reports despite the fact that it may
disagree with a recommendation of the panel.

6.03 The Assembly could consider the reports called for by Article 6 at any of its ordinary
sessions. It could also consider the reports at any extraordinary session, which may have been
convened pursuant to Article 9(7) by the Director Général upon the request of one-fourth of
the Contracting Parties or upon his own initiative for any other purpose or purposes, if a
member of the Assembly requested the Director Général to include in the draft agenda of that
extraordinary session an item calling for the considération of such reports. By virtue of the
second sentence of Article 9(7)(b), any Contracting Party that is a party to the dispute could
request that an extraordinary session of the Assembly be convened by the Director Général
solely for the purpose of considering the reports called for in Article 6 in respect of the
recommendations made by the panel in the dispute to which it was a party.

6.04 The Régulations would establish mies on the form of and on the manner of submitting
the reports.

[End of Notes on Article 6]
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Article 6

Reporting on the Compliance with

the Recommendations of the Panel

Each party to a dispute shall submit reports to the Assembly, in the prescribed form and

manner, and with the content and within the period or periods to be decided by the Assembly,

on the implementation of the recommendation or recommendations made by the panel. Such

reports shall be submitted by a party to the dispute even in the case where it disagrees with the

recommendation or recommendations made by the panel.

[End of Article 6]

O
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Notes on Article 7

7.01 Arbitration is a means of settlement of a dispute by neutral intermediaries who have the
power to décidé on the basis of the applicable law (in this case, the source treaty and relevant
principles of international law) and to render a binding and final décision.

7.02 Parties to a dispute, or a possible future dispute, may prefer arbitration to the panel
procédure, and this Article provides for such a preference. They may prefer to do so because
they could freely choose the persons who would deal with their dispute, because the dispute
would be defined by agreement (in the terms of reference of the arbitration tribunal), rather
than by the unilatéral request of the complaining party, and because they could entrust the
arbitration tribunal with broader powers than merely the power of making recommendations.
They could, for example, entrust the arbitration tribunal with the power of determining
damages or other sanctions. Naturally, ail this would require agreement between the parties to
the dispute. Such agreement is not required in the panel procédure, and this is the advantage- ^
at least from the viewpoint of the complaining party-of that procédure over arbitration.

7.03 Paraeraph (1) establishes the fundamental principle that recourse to arbitration under the
Treaty would be optional-and not mandatory-since the parties to the dispute must agree to
arbitration. Their agreement could be concluded at any time, either after or before the dispute
has arisen, either before or during or after the consultations provided for in Article 3 or the
good offices, conciliation or médiation provided for in Article 4, or even during the panel
procédure established under Article 5. Further, the arbitration agreement may be expressed
either with reference to a spécifie dispute or with reference to ail disputes or a specified
category of disputes.

7.04 Since recourse to arbitration is optional, any dispute falling within Article 2 (Sphere of
Application) of the Treaty could be submitted to arbitration under Article 7, including any
dispute under Article 2(2) arising out of a bilatéral treaty or involving a non-Contracting
Party, provided that in such a dispute at least one of the issues to be decided concems
intellectuai property. ^

7.05 Paragraph ( 11 also states that recourse to arbitration is to the exclusion of the other

procédures provided for in the Treaty. Consequently, after the agreement to submit the
dispute had been concluded, neither of the parties to such agreement could unilaterally submit
the dispute to any of the procédures set forth in Articles 3, 4 or 5 of the Treaty. Nor may any
such procédure in progress be continued.
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Article 7

Arbitration

( 1 ) I"Arbitration Agreementi The parties to a dispute may agree. at any time. that their

dispute shall be settled by arbitration in accordance with the provisions of this Article. If they

agree so to settle their dispute, no other procédure for the settlement of that dispute under this

Treaty may be invoked or pursued by any of the parties to the dispute.

[Article 7 continues]

O
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7.06 Paragraph (2) deals with the procédure of arbitration. The firsl words "'Unless tlie
parties to an arbitration agreement agree otherwise" mean that the arbitration procédure will
be governed by their agreement. On the olher hand. if they do not agree on the procédure, the
procédure will be governed by what is provided for in the Treaty and by what would be
provided for in the Régulations. The détails left to the Régulations are referred to by the word
"prescribed" (defined in Article 1 as meaning "prescribed in the Régulations") in items (i).
(ii). (iv) and (vi).

7.07 Items (i). (ii) and (iii) seem to be self-explanatory.

7.08 Item (iv) establishes the way in which arbitrators who should have been appointcd under
item (iii) and who were. in fact, not appointed, would be appointed. In such a case it is the
Director Général who would appoint the arbitrator or arbitrators not appointed under
item (iii). The Régulations would contain the détails governing such désignation. In
particular, the Régulations would provide that any arbitrator appointed by the Director
Général would have to be a person appearing on the roster of eligible arbitrators. the roster
established by the Director Général with the approval of the .Assembly. Furthermore. the
Rules would provide reasons for excluding, in a given procédure, members of the roster (e.g..
other than nationality, domicile or habituai résidence).

7.09 The observations in note 5.04 (concerning the power of the Assembly to amend the time
limits) apply also in respect of the time limits specified in items (ii) and (iv).
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[Article 7. continued]

(2) fArbitration Procédure] Uniess the parties to an arbitration agreement agree

olherwise. the arbitration procédure shall be as follows:

(i) any party to an agreement referred to in paragraph {1 ) may request. in the

prescribed manner, the other party to the dispute to proceed with the establishment of an

arbitration tribunal. A copy of the request shall be addressed to the Director Général;

(ii) the party to the dispute to which the request for the establishment of an

arbitration tribunal is sent shall reply, in the prescribed manner. to the request within one

month of the receipt of the request;

(iii) the arbitration tribunal shall be composed of three arbitralors: subject to

item (iv), each party to the dispute shall appoint one arbitrator. and the third arbitrator shall be

appointed by agreement of the parties to the dispute. No arbitrator may be a national of, or

may have his domicile or habituai résidence in, any State party to the dispute or any State

member of an intergovernmental organization that is party to the dispute;

(iv) if, within two months from the date of receipt by the Director Général of the

copy of the request referred to in paragraph (2)(i), any member of the arbitration tribunal has

not been appointed by the parties to the dispute as provided in (iii), above, the Director

Général shall, at the request of any of the parties to the dispute, appoint, as prescribed and

within one month of the request, such arbitrator;

[Article 7(2) continues]
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7.10 Item (y) seems to be self-explanatory.

7.11 Item (vO states that the arbitration proceedings shall be conducted in the prescribed
manner and within the prescribed time limita, that is, as specified in the Régulations.

7.12 Items (viO and Cviin seem to be self-explanatory.

7.13 Paragraph Ot seems to be self-explanatory.
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[Article 7(2), continued]

(v) the arbitration tribunal shall be the judge of its own compétence;

(vi) the arbitration proceedings shall be conducted in the prescribed manner and

wilhin the prescribed time limits;

(vii) the arbitration tribunal shall décidé its award on the basis of the treaty or other

source of international law establishing the obligation whose alleged existence or breach has

given rise to the dispute;

(viii) the adoption of the arbitration award shall require that the majority of the

arbitrators vote for it.

(3) The arbitration award shall be final and binding.

[Article 7 continues]
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7.14 Paragraohs ("4') and (5) concern the notification of the submission to arbitration and the
results of the arbitration. The explanations provided for in notes 3.08 to 3.17 apply, mutalis
mutandis, to these paragraphs.

7.15 Paragraph (6) imposes upon the parties to the dispute the obligation to adhéré to
confidentiality and to otherwise act as provided for under Article 3(6) (sec the explanations
given in notes 3.17 to 3.19).

[End of Notes on Article 7]
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[Article 7, continued]

(4) rNotification of Submission to Arbitration! Each of the parties that agree to

submit a dispute to arbitration under paragraph (1) shall inform the Director Général of that

submission. The Director Général shall, if the parties to the dispute so agree, notify the

members of the Assembly and, if there is a source treaty, the parties to that treaty, of the fact

that a submission has been made under paragraph (1) and, if the parties so agree, of the names

of the parties to the dispute and the names of the arbitrators.

(5) [Notification of the Results of Arbitration! Each of the parties to the dispute that

has been submitted to arbitration under paragraph (1) shall inform the Director Général what

the outcome of the arbitration is. The Director Général shall, if the parties to the dispute so

agree, notify the members of the Assembly and, if there is a source treaty, the parties to that

treaty, of the information received from the parties to the dispute concerning the outcome of

the arbitration.

(6) rPrivileged Nature of the Conduct and Contents of the Arbitration] Subject to

paragraphs (4) and (5), Article 3(6) shall apply, mutatis mutandis, to the parties to the dispute

and the arbitrators, and to the submissions and statements made by the parties, in respect of

the arbitration procédure.

[End of Article 7]
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Notes on Proposai for Amendmenl submitted bv the Délégation of the Netherlands
(Article Tbis)

lbis\0\ In summarizing the discussions in the sixth session of the Committee on a proposai,
submitted by the Délégation of the Netherlands (document SD/CE/VÏ/5) to add an article in
the draft of the Treaty, the Chairman concluded that further time was necessary to consider the
implications of the proposai and that, to facilitate the task of the Committee, the International
Bureau should include in the notes accompanying the next draft of the Treaty the text of the
said proposai, together with an indication of the issues which arose from the wording of the
proposai and the explanations given by the Délégation of the Netherlands in the ftfth and sixth
sessions of the Committee (see document SD/CE/VI/6, paragraph 108).

Ibis.Ol The proposai of the Délégation of the Netherlands (see document SD/CE/Vl/5).
which that Délégation stated was identical to the proposai presented by it at the fifth session
(see document SD/CE/V/6, paragraph 104), reads as follows:

'^Article 7bis''

(1) When ratifying, accepting, approving or acceding to this Treaty, or at any time
thereafter, a Contracting Party that is a State may déclaré in a writlen instrument
submitted to the depositary that, in relation to any other such State making the same
déclaration, it agréés that any dispute not settled by negotiation shall. at the request of
any such State which is a party to the dispute, be settled by one or either of the following
means of dispute settlement:

(a) submission of the dispute to the International Court of Justice,

(b) arbitration in accordance with the procédure set out in Article 7.

(2) A Contracting Party that is not a State may make a déclaration with like effect in
relation to arbitration in accordance with the procédure set out in Article 7."

7bis.03 In explaining its proposai, the Délégation of the Netherlands staied that, in addition to
consultations, the only procédure for dispute settlement that the Contracting Parties to the
proposed Treaty committed themselves to was the panel procédure, which led to the adoption
by the panel of a report containing recommendations, but the dispute was not thereby
necessarily settled in a binding way. While Article 7of the proposed Treaty provided for the
possibility to submit a dispute to binding arbitration, that possibility only existed on a case by
case basis where the parties to the dispute so agreed. The Délégation of the Netherlands
stated that its proposai was aimed at providing a Contracting Party with the possibility, if it so
wished, to make a déclaration whereby it agreed beforehand that a dispute be submitted to
arbitration under Article 7 of the proposed Treaty or to the International Court of Justice. It
would be entirely optional for a Contracting Party to make that déclaration. If a dispute arose
between two Contracting Parties that had made matching déclarations, the complaining party
would not be obliged to resort to arbitration or to the International Court of Justice; it could
choose to resort to the applicable procédures under the Treaty, including the panel procédure.
The words "at the request of any such State" had been added in the proposai to make it clear
that the means provided by the proposai were not compulsoiy but at the choice of any party to
the dispute. Among the Contracting Parties that would have made such a déclaration, it would
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[Article 8 starts on page 99]
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serve to build confidence between them and the very existence of that déclaration could
facilitate the settlement of the dispute through consultations and negotiations (see document
SD/CE/V/6, paragraph 227, and SD/CE/VI/6, paragraph 104).

IhisM Several délégations stated that the text of the proposai of the Délégation of the
Netherlands gave rise to a number of questions, including whelher the parties to the dispute
must first resort to the dispute settlement procédures, consultation, good offices, conciliation
or médiation, or to the panel procédure, under the proposed Treaty before the matter could be
submilted to arbitration or to the International Court of Justice; furthermore. it also raised the
question whether the déclaration made by each Contracting Party had to include the same
means of dispute settlement and whether, if one déclaration referred to but one of the means
only, or one of the déclarations referred to one of the means and the other to both means.
which of the means would apply (see document SD/CE/Vl/6, paragraph 106).

lhis.()5 Several other délégations stated that, while they recognized the advantage of the
possibility of agreeing beforehand to the submission of a dispute to the arbitration mechanism
of Article 7 of the proposed Treaty, and thus might be prepared to accept the proposai to that
extent, they questioned whether the other means provided for, which called for submission to
a dispute settlement mechanism not within the framework of the proposed Treaty, was
consistent with the objective of the proposed Treaty to promote the amicable settlement of a
dispute pursuant to the procédures provided for in the proposed Treaty (see document
SD/CE/VI/6, paragraph 107). The view was also expressed that only Contracting Parties that
were States should be able to make the déclaration in question (see document SD/CE/V/6,
paragraph 229).

IbisM ïn reply to the questions and comments put by other délégations, the Délégation of
the Netherlands stated that, as concerns when the déclaration referred to in its proposai could
be made, it could be made at any time, though it would be hoped that déclarations would be
made when ratifying or acceding to the proposed Treaty. That Délégation confirmed that the
déclaration did not preclude recourse to any of the procédures provided for by the proposed
Treaty and that its proposai did not grant priority to arbitration or to recourse to the
International Court of Justice; in other words, a complainant Contracting Party that had made
the déclaration under the Article proposed would be free to resort, at its own choice, either to
any applicable procédure under the proposed Treaty or to arbitration or to the International
Court of Justice (see document SD/CE/V/6, paragraph 227). As concerns the notion of
including in the proposed Treaty a dispute settlement alternative of submission to the
International Court of Justice, the Délégation of the Netherlands stated that, as opposed to the
practice conceming multilatéral treaties in the field of intellectual property, there was no
provision on the International Court of Justice in the relevant instruments of GATT
conceming dispute settlement or in the text of the Uruguay Round negotiations.
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Ihis.Ol The Délégation of the Netherlands slated thaï the status of inlergovernmenial
organizations and régional économie intégration organizations was a question of a générai
nature that would have to be decided in the context of the proposai submitted on ihat maiter
by the Délégation of the European Communities. The Délégation of the Netherlands staied
that. in any case, should those organizations be eligible to become party lo the proposed
Treaty. both intergovernmental organizations and régional économie organizations should be
entitled to make use of the possibility proposed; however, since disputes where an
intergovernmental organization was a party could not be submitted to the décision of the
International Court of Justice, its proposai did not provide for déclarations by those
organizations in respect of submission to that Court (see document SD/CE/V/6.
paragraph 228).

[End of Notes on Proposai for Article 7/)/.v]

9
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Notes on Article 8

8-01 This Article provides, in conformity with the practice concerning treaties administered
by WIPO. for the establishment of a "Union" of the Contracting Parties. Under that practice.
a union is creaied whenever a treaty administered by WÏPO sets up a governing body (usually
denominated. as in the case of the proposed Treaty, as an "Assembly") (see Article 9 and
notes 9.01 to 9.20) to deal with varions matters in implementation of the treaty and whenever
also the treaty entrusts the International Bureau of WIPO with the performance of
administrative and other tasks (see Article 10 and notes 10.01 to 10.03).

8.02 The administration of the Union is dealt with in Articles 9 and 10.

8.03 It is to be noted that the Union established for the purposes of this Treaty would be one
of those Unions administered by WIPO which entails no financial obligations for its members
(see Article 9{ 1 )(d) and note 9.02).

[End of Notes on Article 8|
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Article 8

Establishment of a Union

The Contracting Parties to this Treaty constitute a Union for the purposes of this freaiv

[End of Article 8]

O
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Notes on Article 9

9.01 This Article provides that the Union, established under Article 8, shall have an
Assembly, consisting of the Contracting Parties, which constitutes the forum in which the
Contracting Parties meet to discuss matters relating to the maintenance and dcvelopment of
the Union and the implementation of the Treaty.

9.02 Parauraph ( 1 ) deals with the composition of the Assembly and seems to be generally
self-explanatory. Subparagraph (c) provides that the Union shall not bcar the cxpenses of
participation of any délégation in the meetings of the Assembly. Il is subject to the exception
stated in subparagraph (d). which authorizes the Assembly to ask WIPO to grant financial
assistance in the cases therein mentioned. The provision in subparagraph (d)(i) follows the
language of Article 9(1 )(d) of the Treaty on Intellectual Property in Respect of Integrated
Circuits.

9.03 Otherwise, no provision has been made in respect of finances, and it is not proposed that
Contracting Parties should pay contributions to the International Bureau of WIPO. The
provisions of the Treaty are similar, in this respect, to those of the Budapest Treaty on the
International Récognition of the Deposit of Microorganisms for the Purposes of Patent
Procédure, which also establishes a Union with an Assembly without financial provisions. As
in the case of such a Union, those fonctions of the Assembly and the International Bureau
concerning the maintenance and development of the Union and the implementation of the
Treaty which require financing would have to be financed by the Organization, whereas the
expenses of the procédure or procédures to which the dispute is submitted would have to be
borne by the parties having recourse to the procédure.
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Article 9

Assemblv

(1) rCompositionI (a) The Union shall have an Assembly consisting of the

Contracting Parties.

(b) Each Contracting Party shall be represented by one delegate, who may be

assisted by altemate delegates, advisors and experts.

(c) Subject to sub-paragraph (d), the Union shall not bear the expenses of the

participation of any délégation in any session of the Assembly.

(d) The Assembly may ask the Organization to grant fmancial assistance

(i) to facilitate the participation in sessions of the Assembly of délégations of

Contracting Parties that are regarded as developing coimtries in conformity with the

established practice of the Général Assembly of the United Nations or

(ii) to cover the cost of any qualified légal expert referred to in Article 10(l)(v).

[Article 9 continues]
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9.04 Paragraph (2) lists the tasks of the Assembly. In général, the provisions of paragraph (2)
follow those of corresponding provisions in treaties concluded under the aegis of WIPO. Only
five of the provisions contained in paragraph (2) would seem to require further comment,
namely, subparagraphs (a)(ii) to (vi) and (x).

9.05 Subparagraph (a)(ii') empowers the Assembly to amend certain provisions of the Treaty,
as provided for in Article 13.

9.06 Subparagraph faViii') empowers the Assembly to modify the Régulations. The confiding
of the power of amendment of the Régulations to the Assembly would seem to be justified on
the basis that the Régulations would contain administrative détails, rather than fundamental
principles. In addition, that power would enable the Assembly to make changes in the
Régulations which experience or circumstances indicate are necessary. The draft Treaty and
the draft Régulations would be submitted to the Diplomatie Conférence, which would adopt
the Treaty and the Régulations under the Treaty. Those Régulations could subsequently be
examined by a Preparatory Committee, consisting of interested States and intergovemmental
organizations, which could meet before the entry into force of the Treaty and recommend any
changes for adoption by the Assembly at its first session.

9.07 Subparagraph falfiv) empowers the Assembly to adopt guidelines of an administrative
character for the implementation of provisions under the Treaty or the Régulations. Such
guidelines would be subordinated to the Régulations which, in tum, are subordinated to the
provisions of the Treaty itself (Article 11(4) provides that the provisions of the Treaty shall
prevail over those of the Régulations in the case of a conflict). They would not be binding on
the Contracting Parties, but would merely constitute guidance as to how to institute and
conduct the dispute settlement procédures established by the Treaty. The guidelines could
also define the détails concerning the services to be provided by the International Bureau in
respect of those procédures. The guidelines would have the advantage of being able to take
account of experience gained by Contracting Parties in the implementation of the provisions
of the Treaty and the Régulations.

9.08 Subparagraph (a)(v) entrusts to the Assembly the task of establishing the roster of
potential members of panels referred to in Article 5 (see note 5.16).

9.09 Subparagraph (aXvi) refers to the rights and tasks specifically conferred upon the
Assembly or assigned to it under the Treaty. Those rights and tasks include, besides those
mentioned in Article 9 itself, the tasks of considering the reports of panels (Article 5(10)(d)),
considering the reports on the implementation of the recommendation made by a panel
(Article 6), and designating the languages in which officiai texts shall be established
(Article 17(l)(b)).
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[Article 9, continued]

(2) [Tasks! (a) The Assembly;

(i) shall deal with ail matters concerning the maintenance and development of

the Union and the implementation of this Treaty;

(ii) may amend certain provisions of the Treaty in accordance with the

provisions of Article 13;

(iii) may amend the Régulations in accordance with the provisions of Article 11:

(iv) may adopt, where it considers it désirable, guidelines of an administrative

character for the implementation of provisions of this Treaty or the Régulations;

O

(v) shall establish the roster of potential panelists referred to in Article 5(5):

(vi) shall exercise such rights and perform such tasks as are specifically

conferred upon it or assigned to it under this Treaty;

(vii) shall give directions to the Director Général concerning the préparations for

any conférence of revision referred to in Article 12 and décidé the convocation of any such

conférence;

[Article 9(2) continues]
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9.10 Subnaragraph (aMx) follows, with one exception, the corresponding provision in treaties
administered by WIPO concerning participation by non-Contracting Parties as observers. It
can be expected that the Assembly will déterminé that any State or intergovernmenlal
organization that is not a Contracting Party but that is party to the source treaty giving rise to a
dispute be invited to the sessions of the Assembly at which the exchange of views referred to
in Article 5(10){d) or the considération of the reports referred to in Article 6 would take place.

9.11 The exception referred to in note 9.10 concerns non-governmental organizations. At its
fifth session, the Committee agreed that, in view of the fact that the Assembly would examine
sensitive issues concerning the settlement of disputes between States, non-governmental
organizations should not be admitted to the meetings of the Assembly and, therefore. the
reference to non-governmental organizations which, in previous drafts of the proposed Treaty.
had appeared in item (x) should be deleted (see document SD/CE/V/6, paragraph 180). In the
draft of the Treaty presented to the Committee at its sixth session, rather than make that
deletion. the International Bureau included the words "and which non-governmental
organizations" within brackets (see document SD/CE/VI/2. Article 9(2)(x)) and invited the
Committee to reconsider the matter in view of the long standing practice of admitling non-
governmental organizations to observer status in the meetings of WIPO and its Unions (see
document SD/CE/VI/6, paragraph 111). In accordance with the conclusion of the Chairman
reached on the basis of the discussions in that session (see document SD/CE/Vl/6.
paragraphs 111 to 113), the words in question have been retained within brackets.

9.12 Paragraph (3) seems to be self-explanatory.
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[Article 9(2), continued]

(viii) shall review and approve the reports and activities of the Director Général

concerning the Union, and give him ail necessary instructions concerning matters within the

compétence of the Union;

(ix) may establish such committees and working groups as it deems appropriate

to achieve the objectives of the Union;

(x) shall déterminé which States and intergovernmental organizations, other

than Contracting Parties [, and which non-govemmental organizations] shall be admitted le its

meetings as observers;

(xi) may take any other appropriate action designed to further the objectives of

the Union and perform such other functions as are appropriate under this Treaty.

(b) With respect to matters which are of interest also to other Unions administered

by the Organization, the Assembly shall make its décisions after having heard the advice of

the Coordination Committee of the Organization.

(3) [Représentation] A delegate may represent one Contracting Party only.

[Article 9 continues]
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9.13 Paragraph C4') govems the matter of voting in the Assembly. Subparagraph (a) is based
on Article 9(3)(a) of the Treaty on Intellectual Property in Respect of Integrated Circuits,
which establishes that only States that are Contracting Parties bave the right to vote.
Although, under Article 14 of the Treaty, certain intergovernmental organizations are eligible
to become party to the Treaty, an intergovernmental organization that becomes party to the
Treaty does not have the right, under subparagraph (a), to vote in the Assembly. That is so
because, otherwise, the case may arise where the voting right of a State (that is a Contracting
Party) could be enlarged by the vote of an intergovernmental organization (that is a
Contracting Party) of which that State is a member.

9.14 Subparagraph (b) authorizes the exercise by an intergovernmental organization of the
right to vote of its member States that are Contracting Parties. The last sentence of
subparagraph (b) provides that the intergovernmental organization automatically loses the
right to exercise the vote of any of its member States if any of them participated in the vote or
expressly abstains.

9.15 In order to ensure that a State will not have more than one vote, subparagraph (c)
provides a safeguard by way of a rule against the right to vote of a State being exercised by
more than one intergovernmental organization.

9.16 Paragraph ("5) does not contain a provision, corresponding to that in treaties
administered by WIPO, establishing a procédure for a vote by correspondence. At its fifth
session, the Committee agreed that such a provision, which appeared in previous drafts of the
proposed Treaty, should be deleted since it would be inappropriate in a treaty ofthe kind
under considération (see document SD/CE/V/6, paragraph 180).

9.17 Paragraph (6)(a) establishes as the général rule that décisions of the Assembly require a
majority ("simple maiority") of the votes cast. Three types of décisions of the Assembly,
however, require a majority of three-fourths of the votes cast, namely, the adoption of
guidelines for the implementation of provisions of the Treaty (Article 9(9)(b)), the amendment
of the Régulations (Article 1 l(2)(b)) and the adoption of amendments to certain provisions of
the Treaty (Article 13(3)(b)). One type of décision of the Assembly would require unanimitv. ^
That décision is the amendment of ruies contained in the Régulations which are specified by
the Régulations as requiring unanimity, the exclusion of any rule from a designated
requirement of unanimity and the inclusion of a requirement of unanimity in respect of the
amendment of any rule to which the requirement does not already apply (Article 11(3)). A
further exception to the normal rule of décision by a majority of the votes cast is also
contained in Article 13(3)(b): it requires four fifths of the votes cast to amend
paragraphs (l)(c) and (d) and (7) of Article 9 (the Assembly).
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[Article 9, continued]

(4) rVotingl (a) Each Contracting Party that is a State shall have one vote and

shall vote only in its own name.

(b) Provided that ail its member States that are Contracting Parties have nolilled

the Director Général that their right to vote may be exercised by it, any intergovernmental

organization that is a Contracting Party may so exercise the right to vote of ils member States

that are Contracting Parties and are présent at the time of voting. The intergovernmental

organization may not, in a given vote, exercise the right to vote if any of its member States

participâtes in the vote or expressly abstains.

(c) The right to vote of a State that is a Contracting Party may not. in a given

vote, be exercised by more than one intergovernmental organization.

(5) rOuorum! One half of the Contracting Parties that have the right to vote shall

constitute a quorum.

(6) rMaioritiesl (a) Subject to paragraph (9)(b) of this Article, to Article 1 l{2)(b)

and (3) and to Article 13(3)(b), the décisions of the Assembly shall require a majority of the

votes cast. Abstentions shall not be considered as votes.

[Article 9(6) continues]
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9.18 At the seventh and eighth sessions of the Committee, concern was expressed that the
Treaty couid enter into force after the deposit of five instruments of ratification or accession
and that, thereafter, the Assembly, which would then be composed of only the five states or
intergovernmental organizations that had deposited those instruments, could amend the Treaty
in accordance with the majorities and the procédures prescribed in Article 9(6)(a) and Article
13, respectively. To meet that concern, and in accordance with the conclusion of the
Chairman at the eighth session of the Committee (see document SD/CE/VIII/?, paragraph 80),
paragraph 6(b) provides two alternatives, which could be linked either in a conjunctive or in a
disjunctive manner. Under the first alternative in brackets, the Assembly could décidé to
amend the Treaty in accordance with Article 13 only after the expiration of a period of three
years from the date of entry into force of the Treaty. Under the second alternative in brackets,
it could do so only after the number of members of the Assembly had reached 20. While there
was général agreement at the eighth session of the Committee that the two alternatives should
be linked, there was no apparent agreement on whether only one or the other, or whether both
conditions, would have to be fulfilled. The text in paragraph 6(b) is intended to give effect to
the conclusion of the Chairman at the eighth session of the Committee that the next version of J
the drafl Treaty should include both alternatives, but should présent them in such a way that
the Diplomatie Conférence could choose between one or the other condition or adopt both
conditions as a requirement that had to be fulfilled before the Assembly could amend the
Treaty.

9.19 Paragraph (l^ is, with one exception, in the same form as corresponding provisions
contained in treaties concluded under the aegis of WIPO and seems generally to be self-
explanatory. The exception is stated in the second sentence of subparagraph (b), which
provides for the convocation of the Assembly in extraordinary session at the request of any
Contracting Party that is party to a dispute but only for the purpose of either having the
exchange of views on the panel report and the information received thereon (Article 5(10)(d))
or for the purpose of considering the reports on the implementation of the recommendations in
that report (Article 6). It is with a view to facilitating timely action by the Assembly that the
second sentence of paragraph (7)(b) enables any such Contracting Party to request that the
Assembly be so convened.

9
9.20 Paragraph (8) seems to be self-explanatory.
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[Article 9(6), continued]

(b) The Assembly may not amend any provisions of the Treaty in accordance

with the provisions of Article 13. amend the Régulations in accordance with the provisions of

Article 11 or adopt or amend guidelines in accordance with Article 9(9)(b) before (i) the

expiration of a period of [three] years after the entry into force of this Treaty, [and][or] (ii) the

number ôf members of the Assembly reaches [twenty].

(7) rSessionsI (a) The Assembly shall meet once in every second calendar year in

ordinary session upon convocation by the Director Général and, in the absence of exceplional

circumstances, during the saine period and at the same place as the Général Assembly of the

Organization.

(b) The Assembly shall meet in extraordinary session upon convocation by the

Director Général, either at the request of one-fourth of the Contracting Parties or on the

Director General's own initiative. The Assembly shall also meet in extraordinary session,

upon the convocation of the Director Général, for the purpose of having the exchange of

views provided for in Article 5(10)(d), or for the purpose of considering the reports called for

under Article 6, if requested to do so for that purpose by any Contracting Party that is party to

the dispute which is to be the subject of that exchange of views or of the said reports.

(8) [Rules of Procédure] The Assembly shall adopt its own rules of procédure.

[Article 9 continues]
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9.20 Paragraph (9") makes it explicit lhat the provisions of the Treaty or the Régulations
prevail in the event of conflict with the guidelines that the Assembly is empowered by
Article 9(2)(a)(iv) to adopt.

[End of Notes on Article 9J
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(9) rGuidelinesl (a) In the case of conflict between the guidelines referred to in

paragraph (2)(a)(iv) and the provisions of this Treaty or the Régulations, the latter shall

prevail.

(b) The adoption or amendment by the Assembly of the said guidelines shall

require three-fourths of the votes cast.

[End of Article 9|

O
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Notes on Article 10

10.01 Article 10 deals with the tasks of the International Bureau.

10.02 Paragraph d) contains, in item (iv), a requirement that the International Bureau
provide information to any Contracting Party (whether developing or industrialized) at its
request. The information would relate to the availability and opération of the dispute
seltlement procédures and not to the actual dispute.

10.03 Paragraph (1) contains, in item (v), a spécial measure concerning developing countries,
namely, that the International Bureau would have to make available a légal expert to a
Contracting Party that so requests if it is regarded as a developing country in conformity with
the established practice of the Générai Assembly of the United Nations, provided that funds of
the Organization have been authorized to be used for that purpose. It would be for the
Assembly to ask the Organization to grant financial assistance, and it would be for the
Organization to grant that assistance, to enable the International Bureau to make available a
qualified légal expert to assist a developing country. The légal expert would be made
available to a developing country that is a party to a dispute that is being submitted to any of

the procédures provided for in the Treaty. This provision has been included in order to meet
the wish expressed at the second session of the Committee of Experts by several developing
countries. It is based on a similar provision adopted by the Contracting Parties of GATT (see
document WO/GA/XXI/3, Part I, item (70), Section H), as well as on paragraph 2 of
Article 27 of the Understanding on Rules and Procédures Governing the Settlement of
Disputes included in Annex 2 of the Agreement Establishing the World Trade Organization
(see document WO/GA/XXI/3, Part I, item (73)). Item (v) does not envisage that a rosier of
potential experts would be established.
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Article 10

International Bureau

(1) [Tasks! The International Bureau shall

(i) perform the administrative tasks concerning the Union, as well as any tasks

specifically assigned to it by the Assembly;

(ii) provide the secrétariat of the conférences of revision referred to in Article 12,

of the Assembly, of the committees and working groups established by the Assembly, and of

any other meeting convened by the Director Général under the aegis of the Union;

(iii) perform, in the prescribed manner, the administrative tasks that may be

required by any of the procédures for dispute settlement established by this Treaty;

(iv) provide to any Contracting Party, at its request, information in respect of the

dispute settlement procédures available under this Treaty and on their opération;

(v) where a Contracting Party is regarded as a developing country in conformity

with the established practice of the Général Assembly of the United Nations and funds of the

Organization have been authorized to be used for such a purpose, make available to that

developing country, at its request, a qualified légal expert to assist the said country in respect

of any procédure established by this Treaty for the settlement of any dispute to which it is a

party, it being understood that the International Bureau shall act in a manner ensuring its

continued impartiaiity.

[Article 10 continues]
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10.04 Paragraphs ('2'). f4) and (5) seem to be self-explanatory and are similar to the
corresponding provisions appearing in treaties administered by WIPO.

10.05 Paragraph (3) empowers the Director Général to convene the Assembly, committees
and working groups established by the Assembly and ail other meetings that might be of
concem to the Union. An example of a committee or working group that might be established
by the Assembly would be a committee or working group to préparé modifications of the
amendments to the Régulations (see Article 9(2)(a)(iii)) or to préparé or amend the guidelines
for the implementation of the provisions of the Treaty or the Régulations (see
Article 9(2)(a)(iv)).

[End of Notes on Article 10]
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[Article 10, continued]

(2) fDirector Generall The Director Général shall be the chief executive of the Union

and shall represent the Union.

(3) fAssemblv and Other Meetings] The Director Général shall convene the

Assembiy and any committee and working group established by the Assembly and all other

meetings dealing with matters of concern to the Union.

(4) fRole of the International Bureau in Meetingsl (a) The Director Général and any

staff member designated by him shall participate, without the right to vote, in all the meetings

of the Assembly, the committees and working groups established by the Assembly. and any

other meetings convened by the Director Général under the aegis of the Union.

(b) The Director Général or a staff member designated by him shall be ex officio

secretary in all the meetings of the Assembly, and of the committees, working groups and

other meetings referred to in subparagraph (a).

(5) [Conférences of Révision] (a) The Director Général shall, in accordance with the

directions of the Assembly, make the préparations for conférences of revision referred to in

Article 12 and convene such conférences.

(b) The Director Général may consult with intergovemmental and international and

national non-govemmental organizations conceming the said préparations.

[Article 10(5) continues]
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[Notes on Article 11 start on page 118]
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[Article 10(5), continued]

(c) The Director Général and staff members designated by him shall take part,

without the right to vote, in the discussions at any conférence of revision referred to in

subparagraph (a).

(d) The Director Général or a staff member designated by him shall be ex officio

secretary of any conférence of revision referred to in subparagraph (a).

[End of Article 10]
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Notes on Article 11

11.01 This Article seems to be self-explanatory.

[End of Notes on Article 11]
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Article 11

Régulations

(1) [Contenti The Régulations annexed to this Treaty provide ruies concerning

(i) matters which this Treaty expressly provides are to be "prescribed";

(ii) any détails useful in the implementation of the provisions of this Treaty.

(2) fEntrv into Force and Maioritiesl (a) The Assembly shall déterminé the

conditions for the entry into force of each amendment to the Régulations.

(b) Subject to the provisions of paragraph (3), the adoption of any amendment to

the Régulations and the détermination of the conditions for its entry into force shall require

three-fourths of the votes cast.

(3) [Requirement of Unanimitvl (a) The Régulations may specify rules which may

be amended only by unanimous consent.

(b) Exclusion, for the future, of any rules designated as requiring unanimous

consent for amendment from such requirement shall require unanimous consent.

[Article 11(3) continues]
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[Notes on Article 12 start on page 122]
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[Article 11(3), continued]

(c) Inclusion, for the future, of the requirement of unanimous consent for the

amendment of any rule shall require unanimous consent.

(4) [Conflict Between the Treatv and the Régulations! In the case of conflict between

the provisions of this Treaty and those of the Régulations, the former shall prevail.

^  [End of Article 11 ]
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Notes on Article 12

12.01 Paragraph d) confirms the standard rule that a treaty may be revised by conférences of
the Contracting Parties. Article 9(2)(vii) provides that the convocation of revision
conférences is to be decided by the Assembly.

12.02 Paragraph (2) seems to be self-explanatory.

[End of Notes on Article 12]

9
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Article 12

Revision of the Treatv bv Conférences of Revision

(1) [Révision Conférences! This Treaty may be revised by the Contracting Parties in

conférences of revision.

(2) [Provisions that can be Amended Also bv the Assemblv! The provisions referred

to in Article 13(1) may be amended either by a conférence of revision or according to

Article 13.

[End of Article 12]

O
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Notes on Article 13

13.01 The provisions in Article 13 are similar to those in a number of treaties administered
by WIPO, as well as in other international treaties. Article 13 is limited in its scope since it
would allow the Assembly to amend only those provisions of the Treaty dealing with time
limits and certain other provisions conceming financial and administrative matters and
requires that their adoption be by a majority higher than a simple majority. Moreover, the
amendment would not enter into force until three-fourths of the Contracting Parties, members
of the Assembly at the time of its adoption, had accepted it.

13.02 In accordance with the conclusion reached by the Chairman on the basis of the
discussions at the fifth session (see document SD/CEA^/6, paragraphs 209 and 212), the
Assembly may amend a provision containing a time limit only in so far as it does not extend
the period of that time limit beyond the duration that was in itself stated in that provision.

[End of Notes on Article 13]
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Article 13

Amendment of Certain Provisions of the Treatv bv the Assemblv

(1) FAmending of Certain Provisions bv the Assemblvl The Assembly may amend

any time-limit established in the provisions of this Treaty, provided that a time limit may not

be extended for a duration that exceeds the period stated in that time limit. The Assembly

may also amend the provisions in Article 9(1 )(c) and (d) and (7).

(2) l'Initiation and Notice of Proposais for Amendmentl (a) Proposais for

amendments under paragraph (1) may be made by any Contracting Party or by the Director

Général.

(b) Such proposais shall be communicated by the Director Général to the

Contracting Parties at least six months in advance of their considération by the Assembly.

(3) FAdoption and Required Maioritvl (a) Amendments under paragraph (1) shall be

adopted by the Assembly.

(b) Adoption by the Assembly of any amendment under this Article shall require

three-fourths of the votes cast, provided that any amendment to Article 9(1 )(c) and (d) and (7)

shall require four-fifths of the votes cast.

[Article 13 continues]
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[Article 13, continued]

(4) [Entrv Into Forcel (a) Any amendment adopted under paragraph (3) shall enter

into force one month after written notifications of acceptance have been received by the

Director Général ffom three-fourths of the Contracting Parties members of the Assembly at

the time the Assembly adopted the amendment.

(b) Any amendment to the said provisions thus accepted shall bind ail States and

®  intergovemmental organizations that were Contracting Parties at the time the amendment was

adopted by the Assembly or that become Contracting Parties thereafter, except Contracting

Parties which have notified their denunciation of this Treaty in accordance with Article 16

before the entry into force of the amendment.

[End of Article 13]

O



WO/GA/XXI/2

page 128

Notes on Article 14

14.01 Paragraph dl spécifiés the two kind of entities that may become party to the Treaty,
namely, States and intergovemmental organizations. Each bas to meet certain requirements.
Those requirements are indicated in items (i) and (ii).

14.02 Subparagraph (i) seems to be self-explanatory.

14.03 Subparagraph (ii) states that any intergovemmental organization that is a party to, or
bas accepted an obligation under, a multilatéral treaty in the field of intellectual property is
eligibie to become a party to the Treaty. It should be recalled that, under the auspices of
WIPO, five treaties in the field of intellectual property to which certain intergovemmental
organizations may become a party bave been adopted, namely, in 1989, the Treaty on
Intellectual Property in Respect of Integrated Circuits and the Protocol to the Madrid
Agreement Concerning the International Registration of Marks; in 1994, the Trademark Law
Treaty; and, more recently, in 1996, the WIPO Copyright Treaty and the WIPO Performances
and Phonograms Treaty. As a conséquence of the increasingly important rôle that
intergovemmental organizations play in the field of intellectual property, the adoption of more
treaties in that field to which they may become party can be expected. In becoming party to
such treaties, and thus the subject of rights and obligations that may come into dispute, there
is no reason to foreclose their access to the dispute settlement procédures established by the
Treaty.

14.04 The subparagraph under considération would also make eligibie to become party to the
Treaty any intergovemmental organization that, although is not a party to a multilatéral treaty
in the field of intellectual property, has accepted an obligation under it. It is recalled that
under Article 9 of the Budapest Treaty on the International Récognition of the Deposit of
Microorganisms for the Purpose of Patent Procédures, certain intergovemmental
organizations, although not eligibie to be party to that Treaty may accept certain of its
obligations.

14.05 In summarizing the discussions in the sixth session of the Committee on a proposai,
submitted by the Délégation of the European Communities at the fifth session (document
SD/CEW/4), to replace the text of subparagraph (ii) by another text, the Chairman concluded
that flirther discussion was necessary to consider the said proposai and that, to facilitate the
task of the Committee, the International Bureau should include in the notes accompanying the
next draft of the proposed Treaty the text of the proposai submitted by the Délégation of the
European Communities together with the explanations given by that Délégation in the fifth
and sixth sessions of the Committee (see document SD/CE/VI/6, paragraph 132).

14.06 The said proposai of the Délégation of the European Communities (document
SD/CEW/4) would replace the text of subparagraph (ii) by the following text:

"Any intergovemmental organization or régional économie intégration organization
which is Party to a Treaty referred to in Article 3 or which, without being a Party to
it, has accepted an obligation by virtue of such a Treaty, or is vested with the
international compétences for matters falling under such a Treaty."
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Article 14

Becomine Partv to the Treatv

(1 ) rEligibilitvl The following may become party to this Treaty;

(i) any State that is a member of the Organization and any other State member of

the United Nations or of any other specialized agency brought into relationship with the

United Nations;

(ii) any intergovemmental organization that is a party to a multilatéral treaty in the

field of intellectual property or that, without being party to it, has accepted an obligation or

obligations under such a treaty.

[Article 14 continues]

C
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Proposais were also submitted by the Délégation of the European Communities for the
amendment of the following other articles of the draft Treaty: Article l(i) and (x), defming
"Contracting Party" and "party," respectively; Article 5(8)(a) [Intervention by Parties to a
Source Treaty] (formerly Article 6(6)(a) of the draft Treaty presented at the fifth session);
Article 9(4)(b) [Voting]. That Délégation stated that if its proposais were accepted,
consequential changes in other provisions of the draft Treaty would be necessary.

14.07 In explaining its proposai to amend subparagraph (ii), the Délégation of the European
Communities stated that the aim of that proposai was to ensure cohérence between Article 14

and Article 2 with respect to the sphere of application of the proposed Treaty and to ensure
that such a treaty on the settlement of disputes would be as open as possible. The Délégation
added that the second élément in that proposai was to provide that the intergovemmental
organizations or régional économie intégration organizations would be able to accédé to the
proposed Treaty if they had compétence for matters falling under the Treaty, thus making it
more open than under the présent wording of subparagraph (ii) (see document SD/CE/VI/6,
paragraph 129). The said Délégation stated that the European Communities had neither ^
become party to, nor accepted an obligation under, any source treaty and, consequently, it
could not become party to the proposed Treaty if the wording of Article 14 as set forth in the
draft Treaty was retained; yet there were matters govemed by a source treaty to which the
Member States of the European Communities were parties but in respect of which compétence
had been transferred to the European Communities and, in that respect, it was necessary that
Article 14 should take that situation into account (see document SD/CE/V/6, paragraphs 231
and 235).

14.08 The issues raised by the proposais of the Délégation of the European Communities for
the amendment of the provisions of certain other articles of the draft Treaty, and the
explanation given by that Délégation in respect of these issues, are set forth in the report of the
Committee on its fifth session (see document SD/CE/V/6, paragraphs 231 to 245).

14.09 Paragraph (2). It follows from Article l(xiii) that, even if a State or intergovemmental
organization calls its instrument an instrument of "acceptance" or an instrument of "approval"
(see note 1.07), it will be considered, for the purposes of the Treaty, as an instrument of
ratification or accession.

[End of Notes on Article 14]
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[Article 14. continuée!]

(2) [Signature: Deposit of Instrument] To become party to this Treaty. the State or

the intergovernmental organization referred to in paragraph (1) shall:

(i) sign this Treaty and deposit an instrument of ratification, or

(ii) deposit an instrument of accession.

[End of Article 14)
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Notes on Article 15

15.01 Parauraph ( 1 ) requires that five instruments (of ratification, accession, acceptance or
approval) be deposited for the Treaty to enter into force. Those instruments may be those of
States or intergovernmental organizations. The deposit of tlve instruments is also the number
provided for in some of the more recent treaties concluded under the aegis of WIPO: the
Treaty on the International Registration of Audiovisual Works (Article 12) and the Treaty on
Intellectual Properiy in Respect of Integrated Circuits (Article 14). both of which werc
adopted in 1991. and the Trademark Law Treaty (Article 20(2)). adopted in 1994.

15.02 It may be argued that the number of deposits of instruments required to bring the
Treaty into force need only be two as that would allow at leasl two parties to a dispute which
were each a Contracting Party to have early access to the dispute settlement procédures
established by the Treaty.

15.03 On the other hand. it may be argued that more Contracting Parties than two should be
required to put into effect what is intended to be a multilatéral Treaty. In addition, in the
discussions in the sixth session of the Committee. it was reasoned that it would not be

advisable that décisions on such matters as amendments to the Treaty and to the Régulations

could be taken by a lesser number of members of the Assembly than five: moreover. it had to
be borne in mind that in certain cases the members of the panel to be designated and the
arbitrators to be selected could not be persons who were nationals of any of the States parties
to the dispute and could not be persons who were not nationals of a Contracting Party and that
requirement could be an impediment if the number of States that were Contracting Parties
were limited at the time of that désignation or that sélection (see document SD/CE/VI/6.
paragraph 134).

15.04 In summarizing the discussions in the sixth session, the Chairman concluded that there
appeared to be a consensus that the number of instruments that would have to be deposited to
bring the Treaty into force should be five rather than two~those being the two alternatives
presented. each within brackets, in the draft of the Treaty presented to the Committee at the
sixth session (see document SD/CE/VI/2, Article 15(1)). that the next draft of the Treaty
should so slate and that the International Bureau should include in the notes the reasons that

had been advanced in favor of that number rather than two (see document SD/CE/Vl/6.
paragraphs 134 and 135).

15.05 Paragraph (2) seems to be self-explanatory.

[End of Notes on Article 15]
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Article 15

Entrv Into Force of the Treatv

( 1 ) fEntrv Into Force] This Treaty shall enter into force three months after flve Staies

or intergovernmental organizaiions have deposited their instruments of ratification or

accession.

(2) fRatifications and Accessions Subséquent to the Entrv Into Force of the Treat\ I

Any State or intergovernmental organization not covered by paragraph ( 1 ) shall become

bound by this Treaty three months after the date on which il lias deposited ils instrument of

ratification or accession, unless a later date has been indicated in the said instrument. In the

latter case, the said State or intergovernmental organization shall become bound by this Treat\'

on the date thus indicated.

I End of Article 15 j
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Notes on Article 16

16.01 Paragraph ( 1 ) seems lo be self-explanatory.

16.02 Paragraph (2) stales the effective date of the denunciation: il is one year from the date
of the receipt of the denunciation (subparagraph (a)). Nevertheless. in accordance with
subparagraph (b), the provisions of the Treaty would be applicable, even after the expiration
of the one-year period, to disputes pending at the end of that period. A dispute is regarded as
pending not only where. at the end of the one-year period. a procédure for the settlement of
thaï dispute before a panel has been requested or is in progress under Article 5. but also
where. at the end of the one-year period, any of the other procédures for the settlement of
disputes established under the Treaty has been initiated, i.e.. an invitation to enter into
consultations with respect to the dispute has been made under Article 3(1), or an agreemeni
has been concluded under Article 5(l)(ii) to dispense with such consultations, or a procédure
of good offices, conciliation or médiation has been agreed to under Article 4( 1 )(a) or ^
requested under Article 4(1 )(b), or an agreement has been concluded under Article 7 to seule
the dispute by arbitration.

[End of Notes on Article 16]
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Article 16

Denunciation of the Treatv

(1 ) rNotificationl Any Contracting Party may denounce this Treaiy b> notification

addressed to the Director Général.

(2) [Effective Date1 (a) Denunciation shall take effect one year from the date on

which the Director Général has received the notification of denunciation.

(b) The denunciation shall not affect the application of this Treaty to any dispute to

which the Contracting Party making the denunciation is a party and in respect of which a

dispute settlement procédure established under this Treaty has been initiated or is in progress

before or at the time of the expiration of the one-year period referred to in subparagraph (a).

[End of Article 16]

e
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Notes on Article 17

17.01 In accordance with WIPO practice. paraaraph ( 1 ) makes a distinction between the
languages in which the single original of the proposed Treaty would be adopted and signed at
a diplomatie conférence and other languages in which. subsequenlly, a text would be prepared
by the International Bureau or by a Government concerned and, after consultations with
interested Governments, would be established by the Director Général as an "officiai text" of
the Treaty.

17.02 Subparagraph (a), in stating the six languages referred to therein as the languages in
which the original of the proposed Treaty would be signed, follows the practice since 1971 of
adopting and signing the original of a WIPO treaty in the four languages in which the
Convention Establishihg the World Inlellectual Property Organization was signed (English.
French, Russian and Spanish). as well as the trend since 1989 of adopting and signing a WIPO
treaty also in the other two languages referred to (Arabie and Chinese).

17.03 Rather than stating the languages in which officiai texts of the proposed Treaty should
be established and providing that the Assembly may designate other languages of such texts.
as was the practice under WIPO treaties until 1989, subparagraph (b) does not state those
languages but leaves it to the Assembly alone to designate the languages in which officiai
texts shall be established (as in the case under the Treaty on Intelleclual Property in Respect of
Integrated Circuits, adopted in 1989 (see Article 18(2)). (It may be noted that under the
Trademark Law Treaty, adopted in 1994. an officiai text must be established in an officiai
language of a Contracting Party if that Contracting Party so requests (Article 24). and in the
WIPO Copyright Treaty (Geneva, 1996) and the WIPO Performances and Phonograms Treaty
(Geneva, 1996), an officiai text in any language other than the six referred to in paragraph
17.02 must be established by the Director Généra! of WIPO, after consultation with ail the
interested parties, if an interested party so requests (Articles 24 and 32, respectively)).

17.04 In summarizing the discussions in the sixth session of the Committee, the Chairman
concluded that the text of paragraph (l)(a) of Article 17 of the draft Treaty should continue to
be included as drafted, but that the International Bureau should incorporate, in the notes to the
next draft of the Treaty, information on which languages were specified in which treaties as
the languages in which texts were to be signed and in which officiai texts were to be
established (see document SD/CEWl/6. paragraph 143).

17.05 As concerns the languages in which the treaties adopted at the 1967 Stockholm
Conférence and since then under the auspices of WIPO have been signed, the following
indicates the language and the number of treaties signed in that language: Arabie (4);
Chinese (4); English (21); French (26); Russian (10); Spanish (12). As concerns the
languages specified in the said treaties in which officiai texts are to be established, the
following indicates the languages and the number of treaties in which such a language is
specified: Arabie (7); Chinese (1); Danish(2); English (1); French (0); German(15);
ltalian(13); Japanese(5); Portuguese (15); Russian (9); Spanish (9).

17.06 Paragraph (2) seems to be self-explanatory and follows the practice in respect of the
place where and the time during which signature of a treaty initiated by WIPO may occur.

[End of Notes on Article 17]
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Article 17

Languaees of the Treatv: Signature

(1 ) [Original Texts; Officiai Textsl (a) This Treaty shall be signed in a single

original in the English. Arabie, Chinese. French. Russian and Spanish languages. ail texts

being equally authentic.

(b) Officiai texts shall be established by the Director Général, after consultation

with the interested Governments. in such other languages as the Assembly niay designate.

(2) [Time Limit for Signature! This Treaty shall remain open for signature at the

headquarters of the Organization for one year after its adoption.

[End of article 17]
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Notes on Article 18

18.01 Article 18 provides for the Director Général to be the depositary of îhe Treaty. The
nature of the functions of the depositary of a treaty and a list of those functions are set eut in
Articles 76 and 77 of the Vienna Convention on the Law of Treaties. Those functions relate,

in particular. to the custody of the original text of the Treaty, the préparation of certified
copies of the original text, the receipt of the deposit of instruments of ratification or accession
and of notifications, and the communication of notifications to the Contracting Parties.

[End of Notes on Article IX]
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Article 18

Depositarv

The Director Général shall be the depositarv of this Treaty.

[End of Article 18]
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DRAFT REGULATIONS UNDER THE TREATY

List of Rules

PART A: Introductory Rules

Rule 1 : Use of Terms and Abbreviated Expressions

Rule 2; Interprétation of Certain Words

PART B: Rules Concerning Several Articles of the Treaty

Rule 3: Languages and Communications

Rule 4: Expenses to be Paid by a Party to a Dispute

PART C: Rule Concerning Article 2 of the Treaty

Rule 5: Notification of Submission of Dispute
under Article 2(2)

PART D: Rules Concerning Article 3 of the Treaty

Rule 6: Content of the Invitation

Rule 7: Content of the Reply

la

Rule 8: Channel and Mode of Communication

of the Invitation and of the Reply

Rule 9: Place of the Consultations

Rule 10: Languages of the Consultations

PART E: Rule Concerning Article 4 of the Treaty

Rule 11 : Good Offices, Conciliation or Médiation
of the Director Général
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PART F: Ruies Concerning Article 5 ofthe Treaty

Rule 12: Rosier of Potential Members of Panels

Rule 13: Numberof Persons from Deveioping Countries
as Members of Panel

Rule 14: Summary of the Dispute

Rule 15: Meetings oIThe Panel

Rule 16: Place of Panel Proccedings

Rule 17: Languages in Panel Proccedings

Rule 18: Written Submissions. Comments. Siaiemems

and Documents in Panel Proccedings

Rule 19: Hearings Before the Panel

Rule 20: Content of the Panel Report

PART G: Rule Concerning Article 6 of the Treaty

Rule 21 : Reports to the Assembly

PART H: Rules Concerning Article 7 of the Treaty

Rule 22: Request for an Arbitration Tribunal

Rule 23: Roster of Potential Arbitrators

Rule 24: Composition of the Arbitration Tribunal

Rule 25: Time and Place of Arbitration Proccedings

Rule 26: Languages in Arbitration Proccedings

Rule 27: Conduct of Arbitration Proccedings

Rule 28: Expenses of Arbitration Proccedings
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PART I: Rules Concerning Articles 9 lo 18 of ihe Treaty

Rulc 29: Tacilities ofihe International Bureau

Rule 30: Requirement of Unanimity for Amending Ceitain Rules (ad Article 1 1(3))
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PART A

Imroductor> Rules

Riile 1

Use of Terms and Abbreviaied Expressions

{1 ) f'Treatv": "Article"; "Régulations"; "Rule": "Guidelines"] In ihese Régulations, ihe
Word

(i) "Treaty" means the Treaiy on the Seulement of Disputes Between Staies in ihe

€  Field of Intellectual Property;
(ii) "Article'' means an Article of the Treaty:

(iii) "Régulations" means the Régulations under the Treaty:

(iv) "Rule" means a Rule of the Régulations:

(v) "Guidelines" means the guidelines adopted by the Assembly.

(2) [Use of Terms and Abbreviated Expressions Defined in the Treatvl The terms and
abbreviated expressions dcfined in Article I for the purposes of the Treaty shall ha\ e the samc
meaning for the purposes of the Régulations.

O Rule 2

Interprétation of Certain Words

(1) ["Sender": "Addressee"! Whenever the word "sender" or "addressee" is used in thcse
Régulations, it shall be construed as meaning a Contracting Party. a party to the dispute, an
intervening party, the Director Général or the International Bureau that sends a
communication or to whom a communication is addressed. uniess the contrary clearly follows
from the wording or the nature of the provision, or the context in which the word is used.

(2) ["Communication"! Whenever the word "communication" is used in these Régulations,
it shall be construed as meaning any written statement. notification or other communication
required or allowed to be given under the provisions of the Treaty, uniess the contrary clearly
follows from the wording or the nature of the provision, or the context in which the word is
used.

[End of Rule 2]
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PART B

Rules Concerning Several Articles of the Treaty

Ruie 3

Languaaes of Communications

( 1 ) [Communications to a Partv to a Dispute] (a) Any communication addi-cssed b\ a pari\
to a dispute to another party to that dispute may be in any language chosen by the sender.
provided liiat. if that language is not a language ihat is an officiai language of the addressee.
the communication shall be accompanied by a translation in an officiai language of the
addressee. prepared by the sender. unless the addressee agréés to accept that communication
in a language other than its officiai language.

(b) Any communication addressed by the Director Général or the International Bureau
to a party to a dispute or to an intervening party shall be. at the option of the Director Général
or the International Bureau, in English or French; however. where that communication is in
response to a communication addressed by such party to the Director Général or the
International Bureau in English or in French. it shall be in the language of the latter
communication.

(2) [Communications to the Director Général or the International Bureau] Any
communication addressed to the Director Général or the International Bureau by a party to a
dispute or by an intervening party may be in such language as that party chooses. provided
that. if that language is other than English or French, the communication is accompanied b>- a
translation in English or French. prepared by thaï party.

(3) [Communications to the Assemblv or to Parties to a Source Treatvl (a) Any
communication addressed by the Director Général or the International Bureau to the members
of the Assembly or, if there is a source treaty, to the parties to that treaty, shall be, at the
option of the Director Général, in English or French.

(b) Any communication by a party to a dispute that is required or allowed to be given
to the Director Général or the International Bureau under the provisions of the Treaty shall be
accompanied by a translation, prepared by that party. in English and in French. if the language
of the communication is neither English nor French.

(c) The report of the panel referred to in Article 5{10)(a) and (c) shall be transmitted
by the Director Général to the Assembly and, if there is a source treaty. to the parties to that
treaty, in the language or languages in which it is to be prepared in accordance with
Rule 17(2), and, if that language is not English or French, it shall be accompanied by a
translation in English and in French, prepared by the International Bureau.

[End ofRuleB]
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Rule4

Expenses to be Paid bv a Part\ lo a Dispute

(a) The International Bureau shall subject to Rule 28. fix the amount to bc paid by
each party to a dispute and by each intervening party as its contribution to the expenses ofthc
procédure or procédures to which the dispute is submitted.

(b) The expenses referred to in paragraph (a) shall include

(i) the travel and subsistence allowances for the intermediaiy in the procédure of

good offices, conciliation or médiation, the members of the panel, the members of the
arbitration tribunal, and for any vvitness requested or expert appointed b\ an imermediar\. a
panel or arbitration tribunal.

(ii) the rémunération of the members of the arbitration tribunal.

(iii) the costs of the préparation of the report of the panel and of the translation
thereof in accordance with Rule 17(2).

(iv) the costs of sound equipment. interprétation, clérical and secretarial ser\ ices.
meeting rooms and related facilities provided by the International Bureau.

(c) The method of fixing the amount of the expenses referred to in paragraph (b) and
of their payment shall be indicated in the Guidelines.

PART C

Rule Concerning Article 2 of the Treaty

Rule 5

Notification of Submission of Dispute under Article 2(2)

Where a dispute is to be submitted to one or more procédures pursuant to Article 2{2).
each party to the dispute shall inform the Director Général of the submission and shall spceilX
the procédure or procédures concerned.

[End of Rule 5]
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PARTD

Rules Concerning Article 3 of the Treaiy

Rule 6

Content of the Invitation

The invitation to enter inîo consultations, referred to in Article 3( 1 ). shall

(i) state the name of the State or intergovernmental organization that is extending
the invitation.

(ii) state the name of the State or intergovernmental organization to which the
invitation is extended,

(iii) state that the invitation is extended with a view to initiating consultations under
Article 3 of the Treaty,

(iv) contain an allégation that an obligation relating to a matter or to matters ol'
intellectual property exists and that the addressee of the invitation déniés the existence of that
obligation or that it has breached that obligation,

(v) indicate the source of the obligation by referring either to the provision or
provisions of any source treaty or to a generally recognized principle of law concerning or
applicable to intellectual property that is the basis of the obligation.

(vi) describe the matter or matters of intellectual property in respect of which the

obligation relates,

(vil) specify the facts that demonstrate the déniai or a breach of the obligation.

(viii) state any other légal grounds in support of the alleged existence or breach of the
obligation.

(ix) identify the authority in the State or the unit in the intergovernmental
organization, as the case may be. that is extending the invitation, which is compétent to enter
into the consultations.

(x) designate the officiai or officiais of that authority or that unit, as the case may
be, who is or are authorized to carry oui the consultations.

(xi) set forth the postal address and the facsimile number of the authority or unit to
which the reply and other written communications are to be sent,

[Rule 6 continues]
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(xii) indicate whether the reply to the invitation may be made within a period other
than the two-month period referred to in Article 3(2) and, if so, what that period is,

(xiii) indicate whether the date to be offered for the consultations may be within a
period other than the three-month period referred to in Article 3(2) and, if so, what that period
is.

Rule?

Content of the Replv

The reply to the invitation to enter into consultations, referred to in Article 3(2), shall

(i) state the name of the State or the intergovernmental organization that is the
sender of the reply,

(ii) identify the invitation in respect of which the reply is being sent,

(iii) state which of the facts and légal grounds in the invitation are admitted or
denied, and on what basis,

(iv) state what other facts and légal grounds are relied upon,

(v) specify a date on which the sender of the reply proposes that the consultations
commence,

(vi) indicate the place where the sender of the reply proposes that the consultations
be carried out,

(vii) identify the authority in the State or the unit in the intergovernmental
organization, as the case may be, which is compétent, on behalf of the sender of the reply, to
enter into the consultations,

(viii) designate the officiai or officiais of that authority or that unit, as the case may
be, who is or are authorized to carry out the consultations,

(ix) set forth the postal address and the facsimile number of the authority or unit to
which written communications are to be sent.

[End of Rule 7]
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Rule 8

Channel and Mode of Communication

of the Invitation and of the Reply

The invitation te enter into consultations, referred to in Article 3(1), and the reply to that
invitation, referred to in Article 3(2), shall be

(i) addressed, in the case of a State party to the dispute, by or to the Minister for
Foreign Affairs of that State and, in the case of an intergovemmental organization that is party
to the dispute, by or to the executive head of that organization;

(ii) sent, through a postal or delivery service or electronically transmitted, to the
addressee referred to in item (i), above; in respect of a reply to an invitation to enter into
consultations, the reply shall be sent to the place indicated in that invitation.

Rule 9

Place of the Consultations

The consultations shall be carried out at the place proposed by the addressee to whom
the invitation to enter into consultations has been sent, unless the sender of that invitation
objects to that place. In the event of such an objection, the consultations shall be carried out
at such other place as may be agreed upon by the parties to the dispute. In the absence of such
an agreement, the consultations shall be carried out at the headquarters of the Organization.

Rule 10

Laneuages of the Consultations

The consultations shall be carried out in the language or languages agreed upon by the
parties to the dispute. In the absence of such an agreement, each party to the dispute may use
the language it prefers, provided that it fumishes interprétation from that language into a
language designated by the other party to the dispute, if the latter requests such interprétation.

[End of Rule 10]
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PART E

Rule Concerning Article 4 of the Treaty

Rule 11

Good Offices. Conciliation or Médiation of the Director Général

( i ) [The Reguestl The request for the good offices, conciliation or médiation of the
Director Général, referred to in Article 4(1 )(b), shall

(i) be addressed to the Director Général,

(ii) state the name of the State making the request.

(iii) state the name of the other party to the dispute,

(iv) state that the request is being made with a view to initiating the good offices,
conciliation or médiation of the Director Général pursuant to Article 4( 1 )(b) of the Treaty.

(v) contain an allégation that an obligation relating to a matter of intellectual
property exists and that the other party to the dispute déniés the existence of thaï obligation or
that it has breached that obligation,

(vi) indicate the source of the obligation by referring either to the provision or
provisions of any source treaty. or to a generally recognized principle of law concerning or
applicable to intellectual property that is the basis of the obligation.

(vii) describe the matter or matters of intellectual property in respect of which the
obligation relates,

(viii) specify the facts that demonstrate the déniai or the breach of the obligation.

(ix) state any other légal grounds in support of the alleged existence or breach of the
obligation,

(x) identify the authority in the State making the request which is compétent to
take part in the procédure of good offices, conciliation or médiation,

(xi) designate the officiai or officiais of that authority who is or are authorized to be
contacted in the course of that procédure,

(xii) set forth the postal address and the facsimile number of the authority to which
written communications are to be sent.

[Rule 11 continues]
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(2) [Transmittal of Copv of the Request to the Other Partv to the Disputai The Director
Général shall send to the other party to the dispute a copy of the request referred to in
paragraph (1) and invite the said party to respond to that request.

(3) FThe Responsel The response of the other party to the dispute to the request referred to
in paragraph ( 1 ) shall

(i) state the name of the State or intergovernmental organization that is the sender
of the response.

(ii) identify the request in respect of which the response is being sent.

(iii) state which of the facts and légal grounds in the request are admitted or denied.
and. on what basis,

(iv) state what other facts and légal grounds are relied upon.

(y) identify the authority in the State or the unit in the intergovernmental
organization, as the case may be, which is compétent, on behalf of the sender of the response.
to take part in the procédure of good offices, conciliation or médiation.

(vi) designate the officiai or officiais of that authority or that unit, as the case mav
be, who is or are authorized to be contacted in the course of that procédure.

(vii) set forth the postal address and the facsimile number of the authority or unit to
which written communications are to be sent.

(4) [Date, Place and Languages of the Procedurel The date when, and the place where. as
well as the language or languages in which, the procédure of good offices, conciliation or
médiation is to be conducted shall be fixed by the Director Général in agreement with the
parties to the dispute.

[End of Rule 11]
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PART F

Rules Concerning Article 5 of the Treaty

Rule 12

Rester of Potential Members of Panels

( 1 ) [Invitation to Nominate Personsl At least two months before the first session of the
Assembly, and, thereafter. before each ordinaiy session of the Assembly. the Director Général
shall address a communication to the Contracting Parties inviting each Contracting Party to
nominate for inclusion in the rester of potential members of panels, to be established by the
Assembly. four persons. each of whom may be a national of that Contracting Part>'.

(2) [Préparation and Submission of List1 (a) The Director Général shall préparé a list in
alphabetical order of ail the persons thus nominated as well as twelve persons nominated b\
him. The list shall be accompanied by a brief description of each person. indicating his
nationality, éducation, service in government, position in industry or status in a profession and
expertise in a given branch of intellectual property.

(b) The Director Général shall submit the list and the information on each person to
the Assembly.

(3) [Establishment of Rosterl The Assembly, at its first session, and, similarly. at each
ordinaiy session, shall, on the basis of the list submitted to it, establish the rosier of potential
members of panels. In establishing that roster, the Assembly may delete iVom the list
submitted to it the name of any person appearing thereon.

Rule 13

Number of Persons from Developina Countries as Members of Panel

Pursuant to Article 5(5)(d), the Director Général shall designate as members of the panel
the following number of persons from developing countries;

(i) one, in the event that the désignation of one member of the panel, or

(ii) two, in the event that the désignation of at least two members of the panel,

has not been agreed to or has not taken place in accordance with Article 5(5)(a).

[End ofRule 13]
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Rule 14

Summarv of the Dispute

( ] ) The summary of the dispute, referred to in Article 5(2)(b)(ii) shall

(i) state the name of the State or intergovernmental organization that has drawn up
the request for a procédure before a panel and the name of the other party to the dispute.

(ii) set forth the obligation alleged to exist or alleged to have been breached thaï
has given rise to the dispute,

(iii) indicate the source of the obligation by referring to the provision or provisions
of any source treaty or a generally recognized principle of law concerning or applicable to
intellectual property,

(iv) specify the facts on which the alleged déniai or breach of the obligation is
based.

(2) The summary of the dispute shall be drawn up in accordance with the format indicated
in the Guidelines or, in the absence of Guidelines. as recommended by the International
Bureau.

Rule 15

Meetings of the Panel

(1 ) The panel shall fix the date, time and place of its meetings.

(2) At its meetings, the panel shall, subject to these Régulations, designate its chairman,
déterminé the place, languages and procédure to be followed during its proceedings, préparé
its draft report, consider the comments on that draft report, made by the parties to the dispute,
and adopt its report.

(3) Ail meetings of the panel shall be in private.

Rule 16

Place of Panel Proceedings

The place of the proceedings before the panel shall be at the headquarters of the
Organization, unless the panel détermines, in view of ail the circumstances of the matter, that
another place is more appropriate.

[End of Rule 16]
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Rule 17

Laneuages in Panel Proceedines

(1 ) Subject to any agreement of the parties to the dispute, and to paragraph (2), the panel
shall promptly after its convocation déterminé the language or languages to be used in the
proceedings.

(2) The report of the panel referred to in Article 5(10)(a) shall be prepared by the
International Bureau in the language or languages determined by the panel, unless the panel
décidés, in agreement with the parties to the dispute, that the report shall be prepared in
another language, in which case the International Bureau shall préparé a translation in English
and in French.

Rule 18

Written Submissions. Comments, Statements

and Documents in Panel Proceedings

(1 ) The panel shall détermine the periods of time within which each party to the dispute
shall présent its written submission and comments on the draft report and within which an
intervening party shall présent its written submissions.

(2) The panel shall décidé which further written statement or statements. in addition to the
written submissions, shall be required from any party to the dispute or any intervening party.
or may be presented by such a party. and shall fix the period of time for communicating such
statement or statements.

(3) The period of time fixed by the panel for any written submission or of any further
written statement shall not exceed forty-five (45) days. However. the panel may extend the
time limit on such terms as it may deem appropriate.

(4) Ail written submissions or any further statement or statements shall be accompanied by
copies (or, if they are especially voluminous, lists) of ail essential documents on which the
party concerned relies and which have not previously been submitted by any party.

(5) As soon as practicable following the completion of the written submissions and any
further written statement or statements, the panel may hold hearings and otherwise proceed
pursuant to its authority under Article 5 and these Rules.

[Rule 18 continues]
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(6) If any party to the dispute or intervening party fails, within the period of time fixed by
the panel, to présent written submissions or any further written statement or statements, or, if
at any point any party fails to avail itself of the opportunity to présent its case in the manner
directed by the panel, the panel may nevertheless proceed, conclude its proceedings, préparé
its draft report, invite comments thereon, and adopt its report.

Rule 19

Hearings Before the Panel

(1) The panel may décidé to hold hearings for the présentation of oral argument by a party
to the dispute or by an intervening party and, upon the initiative of the panel or at the request
of a party to the dispute, for the présentation of evidence by witnesses, including expert
witnesses.

(2) The panel shall fix the date, time and place of hearings before the panel and shall give
the parties to the dispute and any intervening party reasonable notice thereof.

(3) The panel may in advance of hearings submit to any party to the dispute or to any
intervening party a list of questions which the panel wishes that party to treat with spécial
attention.

(4) Ail hearings before the panel shall be in private, unless the panel décidés otherwise.

(5) The panel may déclaré the hearings closed if no party to the dispute or any intervening
party has any further written submissions to make or oral arguments to présent or proof to
offer.

(6) The panel may, upon its own initiative or at the request of any party to the dispute, but
before the panel adopts its report, reopen the hearings. ^

Rule 20

Content of the Panel Report

The report of the panel shall contain

(i) the date on which it was drawn up,

(ii) the names of the members of the panel and of its chairman,

(iii) the names of the parties to the dispute,

[Rule 20 continues]
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(iv) Ihe names of the représentatives of each of the pailles to thc dispute.

(y ) a summary of the proceedings.

(vi) a finding of the facts.

(vii) a statement of the arguments of each party to the dispute.

(viii) the opinion of the panel, or the opinion of the majority of the panel and the
views of the other member or members of the panel, as to whether an obligation relating to a
matter or to matters of intellectual property exists and whether the facts found disclose a
breach of that obligation by the party to the dispute concerned,

(ix) the reasons on which the opinion is based.

(x) the recommendations of the panel.

PART G

Rule Concerning Article 6 of the Treaty

Rule21

Reports to the Assemblv

The report or reports on the implementation of the recommendation or
recommendations of the panel, referred to in Article 6, shall be submitted by each party to the
dispute in such form and manner as indicated in the Guidelines or as decided by the Assemblv
after its exchange of views on the report of the panel has taken place in accordance wilh
Article 5(10)(d).

[EndofRuie211
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PART H

Ruies Concerning Article 7 of the Treaty

Rule 22

Reguest for an Arbitration Tribunal

( 1 ) [The Reguest] The request for the establishment of an arbitration tribunal, relerred to in
Article 7(2)(i). shail

(i) refer to the agreement between the parties to the dispute to settle their dispute
by arbitration.

(ii) set forth the obligation the alleged existence or breach of which has given rise
to the dispute,

(iii) state the facts and légal grounds on which the allégation of the existence or
breach of the obligation is based,

(iv) state any other légal grounds in support of the alleged existence or breach of the
obligation,

(v) indicate the name of the arbitrator appointed by the party requesting the
establishment of the arbitration tribunal and propose the name of the third arbitrator to be
appointed by agreement of the parties to the dispute,

(vi) ask the other party to the dispute to proceed with the establishment of the
arbitration tribunal,

(vii) identify the authority in the State or the unit in the intergovernmental
organization which is compétent to take part in the arbitration procédure.

(viii) designate the officiai or officiais of that authority or that unit who is or are
authorized to be contacted in respect of that procédure.

(ix) set forth the postal address and the facsimile number of the authority or that
unit to which written communications are to be sent.

(2) [The Reply to the Reguest] (a) The reply of the other party to the dispute shall

(i) state which of the facts and légal grounds in the request are admitted or denied.
and, on what basis,

(ii) state what other facts and légal grounds are relied upon,

[Rule 22(2) continues]
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(iii) indicate the name of the arbitraior appointed by that parly and indicate whelher
it agréés to the third arbitrator proposed by the other party or propose the name of the third
arbitrator to be appointed by agreement of the parties to the dispute.

(b) The reply shall contain also the information indicated in items (vi). (vii) and (viii)
of paragraph (1 ).

(3) [Channel and Mode of Communication of the Reouest and the Replvl (a) When
sending the request for the establishment of an arbitration tribunal to the other party to the
dispute, the sender shall also transmit a copy of the request to the Director Général.

(b) Rule 8 shall apply. mutaiis mutandis. to the request for the establishment of an
arbitration tribunal and to the reply to that request.

Rule 23

Roster of Potential Arbitrators

Rule 12 shall apply. mulatis muicmdis. to the invitation to nominale persons foi-
inclusion in the roster of potential arbitrators, the préparation of the list of persons thus
nominated and ils submission to the Assembly, as well as to the establishment by the
Assembly of the roster of potential arbitrators.

Rule 24

Composition of the Arbitration Tribunal

( 1 ) [Arbitrators appointed bv the Director Generall When requested by a party to the
dispute, the Director Général shall appoint the arbitrator or arbitrators. in consultation wilh the
parties, from among the persons on the roster of potential arbitrators referred to in Rule 23.

(2) FPresiding Arbitratorl The third arbitrator, appointed by agreement of the parties or. in
the absence of such agreement, by the Director Général, shall be the presiding arbitrator.

[End ofRule 24]
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Rule 25

Time and Place of Arbitration Proceedings

Except if the parties to the dispute agree otherwise. the arbitration procecdings shall

(i) commence at such time as the presiding arbilrator shall décidé.

(ii) take place at the headquarters of the Organization or. in view of the
circumstances. elsewhere if the arbitration tribunal so décidés.

Rule 26

Languages in Arbitration Proceedings

Subject to any agreement of the parties to the dispute, the arbitration tribunal shall
promptly after its convocation déterminé the language or languages to be used in its
proceedings.

Rule 27

Conduct of Arbitration Proceedings

( 1 ) [Procédure before the Tribunal! Unless the parties to the dispute agree otherwise. the
arbitration tribunal shall déterminé its procédure, assuring to each party a fair opporiuniiy to
be heard and to présent its case. In particular. the arbitration tribunal shall détermine

(i) the periods of time within which each of the parties to the dispute shall submit
its written arguments and rebuttals,

(ii) whether further written statements. documents or other information should be

submitted by any of the parties and. if so, fix the period of time for communicating such
statement or statements,

(iii) whether, in view of the circumstances. any period of time may be extended.

(iv) whether oral hearings shall take place and, if so, their date and place.

(2) [Experts! The arbitration tribunal may appoint one or more experts to report on spécifie
issues determined by the arbitration tribunal.

[Rule 27 continues]
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(3) [The Awardi The award shall be made in wriîing and shall state the reasons upon which
it is based.

(4) [Transmission of the Awardi The arbitraîion tribunal shall transmit the award to the

parties lo the dispute.

Rule 28

Expenses of Arbitration Proceedinus

The expenses of the arbitration proceedings. including the rémunération of the members
of the arbitration tribunal, shall be borne by the parties to the dispute in equal shares. unless
the arbitration tribunal décidés otherwise in view of the circumstances of the case.

PARTI

Rules Concerning Articles 9 to 18 of the Treaty

Rule 29

Facilities of the International Bureau

The International Bureau shall, at the requesl of any party to a dispute that is the subject
of consultations, good offices, médiation or conciliation, or at the request of the panel before
which a procédure has been requested, or at the request of the arbitration tribunal to which a
dispute has been submitted, make available, or arrange for. such facilities for the conduci of
the consultations, good offices, conciliation or médiation, or the procédure before the panel, or
the arbitration proceedings, as may be required. including suitable accommodation therefor.
and interprétation, clérical and secretarial services.

Rule 30

Reguirement of Unanimitv for Amendiniz Certain Rules

[ad Article 1 \ (3))

Amendment of the présent Rule of ihese Régulations or of any Rule that spécifiés that il
may be amended only by unanimous consent shall require that no Contracting Party having
the right to vote in the Assembly vote against the proposed amendment.

[End of Rule 30 and of document]


